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AMENDMENTS  TO  RULES. 


SUFBEMB  OOUBT  OF  QEOBaiA.^ 


By  OTders  passed  ou  February  26  and 
March  10,  1900,  the  rules  of  this  court  were 
amended  as  follows: 

Rule  15  adds  the  following  words:  "Wbeu- 
erer  a  cogt  execution  Is  paid  by  an  attorney 
for  a  plaintiff  In  error,  the  same  may,  np(Hi 
his  request,  be  transferred  and  assigned  to 
him  by  an  appropriate  Indorsement  thereon 
signed  1^  the  derk." 

Rule  22  now  reads  as  foUows:  "Criminal 
cases  filed  during  vacation,  or  after  the  dock- 
et of  a  term  has  been  closed,  will,  without 
notice  to  counsel,  be  In  order  for  a  bearing  on 
the  third  Monday  of  the  next  ensuing  term. 
It  shall  be  \he  duty  of  the  cleric  to'  mall  to 
counsel  for  the  plaintiff  In  error,  In  each 
criminal  case  not  provided  for  as  abore,  and 
to  the  solicitor  general  or  city  court  solicitor 
concerned  (and,  in  capital  cases,  also  to  the 
attorney  general),  a  written  or  printed  notice 
stating  when  said  case  will  be  heard.  If 
eight  or  more  days,  Including  Sundays,  will 
elapse  between  the  mailing  of  the  notice  and 
the  third  Monday  of  the  month  In  which  it  Ib 
mailed,  that  Monday  shall  be  named  as  the 
day  for  the  hearing.  If  less  than  eight  days 
will  so  elapse,  the  third  Monday  in  the  next 
month  shall  be  named:  provided  that  if  any 
day  to  be  designated  In  compliance  with  the 
foregoing  directions  would  arrive  after  the 
adjournment  of  a  term,  the  clerk  shall  name 
in  its  stead  the  third  Monday  of  the  next 
term.  Argument  will  not,  at  the  instance  of 
connsel,  be  postponed  In  any  criminal  case  ex- 
c^t  few  providential  cause;  but  the  court 


may,  on  its  own  motion,  order  sndi  postpone- 
ment during  a  term  as  the  exigencies  of  its 
business  may  require.  Unless  otherwise  spe* 
daily  ordered,  the  criminal  do^t  ttx  each 
October  term  will  stand  clewed  on  the  last 
Saturday  bat  one  before  the  third  IConday  In 
the  month  of  February  following  the  b^^- 
nlng  of  sndi  tena.  The  criminal  docket  of 
each  March  term  will  be  closed  by  special  or- 
der." 

Rule  82  is  amended  Inserting  the  fbllow- 
Ing  as  the  second  sentence  thereto:  "73ie 
chief  Justice  may,  at  any  other  time,  order  a 
change  in  the  personnel  of  the  two  divisions, 
eltber  tempotaiy  or  to  continue  till  the  be^- 
nlng  of  the  next  ensuing  October  term,  as 
may  be  deemed  apedlent" 

Rule  35  now  reads  as  foUows:  "Remittitur 
—Rehearing.  The  remittitur  from  this  court 
shall  contain  the  judgment  of  the  court  It 
shall  be  duly  certifled  by  the  clerk,  and,  un- 
less otherwise  ordered,  shall  be  transmitted 
to  the  clerk  of  the  trial  court  as  soon  as  prac- 
tlcalide  after  the  expiration  of  ten  days  from 
this  court's  approval  of  the  minutes  contain- 
ing the  judgment.  No  motion  for  a  rehearing 
will  be  considered  by  this  court  unless  the 
same  la  filed  In  the  office  of  the  clerk  there- 
of during  the  term  at  which  the  judgment 
soogbt  to  be  reviewed  was  rendered,  and  be- 
fore the  remittitur  In  the  case  to  which  said 
motion  relates  has  been  forwarded  to  the 
clerk  of  the  trial  court  The  certificate  to 
every  remittitur  shall  state  the  amount  of 
costs  taxed  in  the  caae,  and  by  whom  paid." 


1  For  rules  as  originally  adopted,  see  26  S.  E.  vi. 
368.B.  (V)« 


Digitized  by 


Google 


Digitized  by 


Google 


CASES  REPORTED. 


Abbey,  Cooley  t.  (Ga.)  786 

Abrabams.  Hertz  v.  (Ga.)  409 

Adamd  v.  Games  JGa.)  597 

Addy,  Gnater  v.  (S.  C.)  653 

Abretts  ft  Ott  Mfg.  Co.,  O'Neill  Mfg.  Co.  t. 

(Ga.)   r   m 

AlabBina  G.  8.  R.  To.,  Quirouet  t.  (Ga.). . .  599 

Aikea  Mfg.  Ca,  Hounds  v.  (S.  0.)  714 

Aiken  Mfg.  Co.,  Rash  t.  (S.  C.)  497 

Albany  «  N.  B.  Co..  Wataoo  t.  (GaO  324 

AIL  Britifh  &  American  Mortg.  Co.  t.  (S. 

C.)   7.   917 

1  V.  fTixmn  fOa.t   

586 


Allen  v.Hixsong^a^.:  810 

Allen,  Montfordv.  (G^a.).".'."!.'.'.'.'!."  305 


AUen  V.  Petty 


Almand  t.  SUte  (GaO  215 

"      -   -  ^  (da.) 


Almand,  Greene  v.  (Ga.)  957 

American  Freehold  Land  Mortg.  Co.  of 

London,  Johnson  v.  (Ga.)   614 

American  Truat  &  Banking  Oo.,  Fletcher  t, 

(Ga.)   767 

Amicalola  Marb)e  &  Power  Oo.  v.  Coker 

(Ga.)   950 

Amicalola  Marble  &  Power  Co.  t.  Thomason 

(Gt.)   960 

Anderson,  Klorrisoo  v. JGa.}  462 

Anderson,  Rutter  v.  (W.  Va.)  357 

Andrews  t.  Boanoke  Bldg.  Aas'n  &  Inr.  Co. 

(Va.)    681 

ApDleby  V.  Sooth  Carolina  A  G.  B.  Co.  (B. 

C.)     109 

Arnold.  Soathem  R.  Co.  v.  (Ga.)   100 

Arnold.  Wbitaker  t.  (Ga.)   231 

Arrovood  v.  Booth  Caix>Ilna  &  G.  Extension 

R.  Co.  ^.  O.)   161 

Asberille  Furniture  &  Lumber  Co.,  German 

I^king-GIass  Plate  Co.  v.  (N.  C.)   199 

Atlanta  Consol.  St.  R.  Co.  t.  Gts  of  At- 
lanta (Ga.)   667 

Atlanta  Jonmal  T.  Brunswick  Pub.  Co. 

(Ga.)   929 

Atlanta  Machine  Works  t.  Pope  (Ga.)  950 

Atlanta  Nat.  Building  &  Loan  Aaa'n  v. 

Jones  (Ga.)   968 

Atlanta  Railway  A  Power  Go..  Derneaux 

T.  (GaO    889 

Atlanta  Railway  ft  Pdwot  Oc  Southern  B. 

Ob.  t.  (Ga.)   873 

Atlanta  Rapid-Transit  Co.,  Soathern  R.  Co. 

T.  (Ga.)    873 

AtlanU  Trust  &  Banking  Co..  Ray  t.  (Ga.)  769 
Atlas  Tack  Co.  v.  Exchange  Bank  (Ga.). ...  939 
Augusta  Southern  B.  Co.,  South  Oarolina 

*G.  B.  Co.  T.  (Ga.)   593 

Austin  T.  State  (Ga.)   52 

AiMtio  T.  Staten  (N.  G.)  338 

Autin  T.  Stewart  (N.  C.)   87 

Ayera  t.  Harrell  (Ga.)  946 

Baer  v.  Forbee  (W.  Va.)   364 

BagRett,  Poole  t.  (Ga.)   8fi 

Bailey  v.  Fulton  County  (Ga.)  

Bailey,  Onaley  t.  (Ga.)   750 

Bailey  Liquor  Co.,  Lanahan  t.  (S.  C.) . . .  584 

Baker  v.  Irvine,  three  cases  (S.  C.)   742 

Baker  t.  State  (Ga.)  607 

Baker,  State  ?.  (S.  CJ  501 

Baldwin  t.  Garrett  (Ga.)  966 

Bank  of  Princeton,  Newberry  T.  (Va.)  616 

Bank  of  TliomaBrflle  t.  Buah  (Ga.)  902 

Bank  of  ThunaffriUe,  Bnah  t.  (Oa.)  900 

Bank  of  WayeroM,  Vmt  t.  (Gal)  773 


Fags 

Banka,  Eilllan  t.  (Ga.)  636 

Banks,  Luther  v.  (Ga.)  826 

Barber  t.  E&at  &  W.  R.  Co.  (Ga.)   50 

Barbour.  Clyatt  v.  (Ga.)  488 

Barden,  Fleming  t.  (N.  C.)   17 

Barker  t.  Stewart  (Ga.)  238 

Barkadale  t.  aty  of  Luurens  (S.  G.)  661 

Barlow,  Herold  v.  (W.  Va.)   8 

Barnes,  Brannon  t.  (Ga.)  689 

Barnes  Cycle  Co.  t.  Schofield  (Ga.)  965 

BamweJl  t.  Marlon  (8.  G.)  818 

Barron  v.  Williania  OS.  C.)  661 

Baruch,  V^ittkowsky  v.  (N.  0.)   156 

Base  T.  West  (Ga!)   244 

Bates  V.  First  Nat.  Bank  (Ga.)  949 

Bates,  British  &  American  Mortg.  Co.  v. 

(S.  C.)    917 

Battery  Park  Bank  t.  Loughran  (N.  C.)  281 
Battery  Park  Bank  v.  Western  Carolina 

Bank  (N.  C.)   89 

Beaman,  Dunn  t.  (N.  C.)   172 

Beaman,  Dunn  t.  (N.  0.)  174 

Behling  v.  State  ((ia.)   86 

Beland,  Pasley  v.  (Ga.)   296 

Bell  V.  G.  Ober  &  Sons  Co.  ((3a.)  904 

Bell  T.  Sappineton  (Ga.)   780 

Bell,  Keys  v.  fGa.)   967 

Benedict  Memorial  School  t.  Bradford  (Ga.)  920 
Bennett  t.  Mitchell  County  (Ga.). ....... .  461 

Bennett.  Henderson  t.  (S.  O)   2 

Benning,  Horkan  t.  (Ga.)  432 

Bentley  t.  Shingler  (Ga.)   935 

Berry  v.  Burghard  (Ga.)   459 

Bcrtock,  Wilkinson  v.  (Ga.)   623 

Best  V.  Dunn  (N.  C.)   120 

Binion  t.  Geoi^ia  S.  &  F.  B.  Go.  (Oa.). ...  838 

Bird  Y.  Sullivan  (S.  C.)  494 

Black,  Colvard  v.  (Ga.)   80 

Blair,  National  Mut  Building  ft  Loan  ALas'n 

V.  (Va.)   613 

Blankenship  v.  Ely  (Ya.)  484 

Bleckley  v.  Shirley  (S.  C.)   503 

Blumenthal  t.  Moore  (Ga.)  688 

Board  of  Cotn'ra  of  Dia|>eDBary  In  Blakely. 

Sheffield  v.  (Ga.)  802 

Board  of  Education  of  Vance  County  v. 

Town  of  Henderson  (N.  O.)   168 

Board  of  Norfolk  County  Sup'n  t.  CIox 

(Va.)   380 

Boatwright.  HaU  v.  (S.  C.)  1001 

Boggus.  Hancock  r.  (Ga.)  970 

Bohannon  r.  Wrought-Iron  Range  Co.  (Oa.)  907 

Bobanon,  Moss  t.  (Oa.)   854 

Bomar  v.  Equitable  Mortg.  Co.  (Ga.). ....  601 
Bond.  Ontral  of  Georgia  R.  Oo.  t.  (Ga.). .  299 

Boone  t.  Peebles  (N.  C.)   193 

Borg  Chewing-Gum  Co.,  Pearce  t.  (Ga.). . .  457 

Born  T.  Simmons  (Ga.).  966 

Boughton,  Eubank  t.  (Va.)  629 

Bowdrie,  Payne  v.  (Ga.)   89 

Bowen  v.  Southern  R.  Go.  (S.  0.)  600 

Braden,  Wilson  v.  (W.  Va.)   367 

Bradford  T.   Samuel  Benedict  Memorial 

School  (Ga.)    920 

Bradley  t.  Ohio  River  &  O.  B.  Co.  (N.  C.)  181 

Bradley  v.  State  (Ga.)   630 

Bramlett  v.  City  of  Lauroia  (S.  0.)  444 

Bramlett,  People's  Bank  T.  (B.  C.)  912 

Brand  v.  Power  (Ga.)  

Brannon  v.  Barnes  (Ga.J. 


Brantley  v.  Meyer  (Ga.)  824 

Brantley  t.  Porter  ^ua.)  870 

(TlO 


Digitized  by 


Google 


viii 


86  SOUTHEASTBRN  BEPORTBB. 


Pkge 

Briscoe  T.  Holder  (Oa.)  9U0 

British  &  American  Mortff.  Co.  v.  AU  (S. 

c.)  .7  on 

Britiiih  &  American  Mortg.  Oo.  t.  Bates  (S. 

a)   917 

British  &  American  Mortg.  Co,  t.  Knepton 

(S.  0.)    917 

British  &  American  Mortg.  Co.  v.  Peacock 

(S    0 )  917 

BriMDdme,'  Watkins  v.'  (iia.)  807 

Brockhan,  Koch  t.  (Ga.)   6)>5 

Brooke  v.  Morris  (Ga.)   937 

Brooks  Y.  Proctor  (Ga.)   99 

Brooks  V.  Stroud  (Ga.)   980 

Brown  t.  Carolina  Midland  R.  Co.  (S.  O.). ..  852 

Brown  v.  Commoiiwpnlth  (Va.)  485 

Brown  t.  Kveiett-IUdley-Ragan  Co.  (Ga.). .  813 

Brown  v.  Morisey  (N.  C.)  284 

Brown  t.  Niraocks  (N.  C.)  278 

Brown  v.  Southern  R.  Oo.  (N.  O.)   19 

Brown  V.  State  (Ga.)   68 

Brown  v.  Town  of  Louisburc  (N.  O.)  160 

Brown,  Little  T.  (N.  C).   175 

Browning.  Browning's  Bz>  t.  (Vft.)  108 

Browning,  Browning's  Bx'r  v.  O^a.)  625 

Browning's  Ex'r  v.  Browning  (va.)  108 

Browning's  Bx'r  v.  Browning  (Va.)  525 

Bmnswick  Pub.  Co.  v.  Atlanta  Journal 

(Ga.)   929 

Bryan.  Imperial  Portrait  Go.  t.  (Ga.)  291 

BrysoQ  t.  Scott  (Ga.)   619 

Buchanan  t.  Parks  (Ga.)  947 

Bufflngton,  In  re  (S.  C.)  '   433 

Bulce  T.  Buice  (Ga.)   969 

Bullock.  Ex  parte  (S.  C.)  563 

Burckhalter  v.  Jones  (S.  C.)   495 

Burdine  v.  Burdine's  Ex'r  (Va.)  092 

Burdine'a  Ex'r,  Bordine  t.  (Va.)  992 

Burghard.  Berry  y.  (Ga.)   459 

Burt.  CutiitE  v.  (Ga.)  459 

Bnrkhlm  t.  Pinkhussohn  rS.  G.)  908 

Binh  T.  Bank  of  ThomaSTUIe  (Oa.)  900 

Bash  T.  Bank  of  Thomasrllle  (Ga.).  902 

Byrom,  De  Vaughn  T.  (Ob.)   267 

Caldwell,  McCarter  v.  (S.  C.)   507 

Caldwell,  PulEer  v.  (Ga.)  927 

Calhoun,  City  of  Washington  t.  (Ga.)  921 

Callahan,  Mills  t.  (N.  C.)   164 

Callaway,  Western  &  A.  B.  Co.  t.  (Ga.)...  967 

Calloway  v.  State  (Ga.)   63 

OalTert  t.  Southern  R.  Co.  (8.  0.)  750 

Cameron,  Town  of  Eastman  t.  (Ga.)  4^2 

Camp  T.  Dixon  (Ga.)   878 

Camp,  Jones  v.  (Ga.)  222 

Camp,  Merchants'  Nat.  Bank  v.  (Ga.)  201 

Camp,  Ray  v.  (Ga.)  242 

Camp.  Turner  v.  (Ga.)   76 

Campbell  t.  Morgan  (Ga.)  021 

Campbell  PrInttng-FYesa  &  Mfg.  Co.,  Oom- 

merdal  Pub.  Co.  t.  (Ga.)  786 

Gannon  v.  Ontral  of  Georgia  B.  Co.  (Ga.)  99 

Cansler  v.  Penland  (N.  CO   285 

Cantrell,  Taylor  v.  (Ga.)   968 

Capital  Printing  Go.  v.  City  of  Raleigh  (N. 

■C.)   33 

Carithera  7.  Levy  (Ga.)   958 

Carlisle  v.  WlUon  (Ga.)   54 

Cannichael  v.  State  (Ga.)   872 

Carnes,  Adams  v.  (Ga.)   597 

Carolina  Cent.  R.  Co..  Neal  T.  (N.  C.)  117 

Carolina  Cent.  R.  Co.,  Sloan  t.  (N.  C).  ...  21 
Carolina  Midland  R.  Co.,  Brown  t.  (S.  C.)  852 

Carper  v.  Marshall  (Va.)   526 

Carr,  CoIliuB  v.  (Ga.)  959 

Carson,  Hairalson  v.  (Ga.)   319 

Carson,  Tucker  v.  (Ga.)   217 

Carter  T.  Southern  R.  Go.  (Ga.)   808 

Carter  t.  Wilmington  ft  W.  R.  Co.  (N.  O  14 
Carter.  Oconee  Electric  Light  &  Power  Oo. 

V.  (Ga.)   4.=i7 

Carver,  First  Nat.  Bank  v.  (Ga.)  960 

Casey  v.  Wagnon  (Ga.)  949 

Cash  T.  Humpbreya  (Va.)   M7 

Cassin.  Southern  Bell  Telephone  ft  Tele- 
graph Oo.  T.  (Ga.)  881 


I  Page 

Catt  T.  Olivier  (Va.)  980 

Cedar  Spring  Baptist  Gharcfa,  Thurmond  r. 

(Ga.)    221 

Central  of  (Seorgia  R.  Co.  v.  Bond  (Ga.). . .  299 
Centra]  of  Georgia  R.  Co.  v.  Edwards  (Qa.)  810 
Central  of  Georgia  H.  Co.  v.  Felton  (GaJ. .  98 
Central  of  Georgia  ROo.T.Lippman  (Ga.)  202 
Central  of  Georgia  R.  Oo.  Rogers  (Ga4-  ■  946 
Central  of  (^rgia  R.  Co.,  Cannon  t.  (Ga.)  99 

Ohafee  t.  City  of  Aiken  (S.  C.)   3 

Chambers,  Hunnicutt  v.  (Ga.)  853 

Chaplin,  Handel  v.  (Qa.)  079 

Charleston  St.  R.  Co.,  Jenkins  v.  (S.  C). ..  703 
Charleston  &  S.  R.  Co.,  Johnson  v.  (S.  0.)  851 
Oharlestown  &  W.  0.  R.  Co.,  Jarrell  v. 

(S.  C.)    910 

Chaatain  v.  Peak  (Ga.)   967 

Cherokee  Lodge,  No.  66,  F.  &  A.  M.,  James 

T.  (Ga.)   69 

Chesterfldd  &  K.  R.  Co.  v.  Johnson  (S.  C.)  910 

Chestnntt,  State  y.  fS.C.)    278 

Ohilda,  Moran  v.  (Ga.)   235 

Chiles,  State  t.  (8.  0.)  496 

Caiipman  t.  Oomwell  (Ga.)  

CEtizens*  Banking  Co.,  Harrell  v.  (Ga.)  400 

Citizens'  Banking  Co.,  Page  t.  (Ga.)  418 

City  Council  of  Alexandria.  Washington,  A. 

&  M.  V.  R.  Co.  T.  (Va.)  385 

City  Council  of  Augusta  v.  Owens  (Oa.) . . .  830 
City  Council  ot  Augusta,  Williama  t.  (Ga.)  607 
City  Council  of  Greenville  v.  Kemmis  (S.  C.)  727 

City  Nat.  Bank  v.  Cobb  (S.  C.)   560 

City  of  Aiken,  Ohafee  v.  (S.  0.)   3 

City  of  Athens  v.  Smith  (Ga.)  OSS 

City  of  Atlanta  v.  Stein  (Ga.)  932 

City  of  Atlanta,  Atlanta  Coosol.  St.  R.  Co. 

V.  (Ga.)   667 

City  of  Bainbridge  v.  Reynolds  (Ga.)   935 

City  of  Oedartown,  Ccmimiaeioners  of  Roads 

and  Revenues  of  Polk  County  v.  (Ga.). . .  50 

City  of  Cedartown,  Shiflett  v.  (GaJ  221 

City  of  Fitzgerald,  Papworth  t.  (<3a.)  311 

City  of  Griffin,  Gray  v.  (Ga.)  702 

City  of  Laurens,  Barksdale  v.  (S.  0.)  061 

City  of  Laurens,  Bramlett  v.  (S.  O.)  444 

City  of  Macon  v.  Hughes  (Ga.)   247 

City  of  Macon,  Morton  v.  (Ga.)   627 

City  of  Milledgeville  v.  Wood  (Ga.)  024 

City  of  Raleigh,  Capital  Printing  Co.  v.  (N. 

C.)   33 

City  of  SanderavUie  v.  Hurst  (GaJ  757 

City  of  Washington  r.  Oalhoun  (Qa.)  921 

Clancy,  Mutual  lAte  Ins.  Co.  of  Kentucky 

Y.  (Ga.)   944 

Clark  V.  Stite  (Ga.) .' .' ." ." ' .' ' .'  * ' .' ."  .* .' .'  .* .' .' .' .' .'  297 

Clark,  Crawford  T,  (Ga.)   4(H 

Clarke  v.  Havard  (Ga.)  KJ7 

Clay  V.  Macon  &  B.  B.  Oo.  (Ga.)  233 

Cleghom,  Mcintosh  v.  (Ga.)   105 

Clifton  Mfg.  Co.,  Skipper  t.  (S.  C.)  5(>9 

Oline  T.  BndisiU  (N.  O.}   36 

Clyatt  T.  Barbour  (Ga.)   468 

Cobb,  City  Nat.  Bank  r.  (S.  O.)  5(J0 

Cochran  t.  Hudson  (Oa.)   71 

Cochran  t.  WarUck  (Ga.)   762 

Coker,  Amicalola  MaiUe  ft  Power  Co.  v. 

(Ga.)  960 

Coker,  Smith  v.  (Ga.)   105 

Coker,  Smith  v.  (Ga.)   107 

Coleman,  Gillespie  v.  (Va.)   877 

Collins  V.  Carr  (Ga.)  OW) 

Collins,  Fletcher  v.  Ga.)   646 

Collins,  Sorrella  v.  (Ga.)   74 

Collins,  Wood  v.  (Ga.)  423 

Colvard  v.  Black  (Ga.)   8U 

Commercial  Pub.  (Jo.  v.  Campbell  Printing- 

Preas  &  Mfg.  Co.  (Ga.)  756 

Commissioners  of  Forsyth  County,  Mott  v. 

(N.  0.)   330 

Commissioners  ot  Morganton,  Prichard  v. 

(N.  C.I   863 

Oommissioners  of  Roads  and  Revenues  at 

Polk  Count?  V.  City  ot  Oedartown  (6a.). .  60 

Commonwealth,  Brown  v.  (Va.)  4S!> 

Commonwealth,  Jackson  t.  (Va.)  487 

(>)nimonwealth,  McEeerer  r.  (Va.)..  M6 


Digitized  by 


Google 


CASES  KBPOBTBIX 


Pi«a 

Commonwealth,  Hontgomery  t.  (Va.)  371 

Commonwralth,  Reed  t.  (Va.)   399 

ComnuMiwealth.  Wise  v.  (Vl)   479 

Coney  t.  State  (Ga.)   '.K"7 

Coney,  Jones      (GaJ   321 

Coakey  v.  John  L,  Koper  Lumber  Co.  (N. 

O  V.   42 

Conrad  t.  West-End  Hotel  &  Land  Co. 

(N.  C.)   282 

CoDtenipt  by  Four  Clerka,  In  re  (Ga.).    •  237 

Conyers  t.  Ford  (Ga.)  947 

Cooley  T.  Abbey  (GaJ)   786 

Coolfj-  T.  Cooler  (S.  C.j  »3 

Cooper  T.  Baldgh  &  G.  B.  Co.  (Ga.)  240 

Cooper,  Southern  R.  Co.  t.  (Va.)  388 

Cornell  t.  Sims  (Ga.)   II2T 

Corawell.  Chipman  t.  (Ga.)  923 

OonncIU  State  v.  (S.  C.)   (ili3 

Cowell  V.  Phoenix  Ins.  Co.  (N.  C.)  184 

Coweta  FertillMr  Co..  Morgan  v.  (Ga.)  219 

Cox.  Board  of  Norfolk  County  Bup'rs  v. 

(Va.)    380 

Cox,  McNamara  t.  (GaJ   00 

Crampton  v.  Ivie  (N.  C.)  351 

Cniwf<wd  V.  Clark  (Ga.)   404 

Crawford  t.  Wheeler  (Gaj  954 

Crawford,  Foster  t.  (S.  C.)   5 

Oteigbton  Min.  &  Mill.  Co.,  Odum  T.  (Ga.)  047 
Crittenden  t.  Soutiiern  Home  Building  & 

Loan  Ass'n  (Ga.)   «43 

Oockett  T.  Grayson  (Va.)  477 

0«mler,  GrifBth  «.  (S.  C.)   738 

Crow  T.  State  (Oa.)   858 

Onlp.  Foster  t.  (S.  a)   5 

Cunningham.  Foster  v.  (8.  C)   5 

Cutliff  T.  Bnrk  (Ga.)   459 

Daniel  T.  State  (Ga.)  293 

Daidd,  Lavender  v.  (8.  G.)   r>i& 

Darwin  t,  Moore  (8.  C.)   539 

DaTis  T.  Millen  (Ga.)   803 

Davla  T.  Mima  (Ga.)   089 

Dans  T.  South  Side  Mfg.  Co.  (Ga.)......  223 

Davis,  HelmlT  v.  (Ga.)  927 

Davison  V.  West  Oxford  Land  Co.  (N.  C). .  162 

Dawson,  Southern  R.  Co.  v.  (Va.)  996 

Deaton  Grocery  Co.  v.  Pepper  (Va.)  988 

Debnam  t.  Southern  Bell  Tel.  Co.  (N.  C.)  2ti9 
Delaney  t.  Georgia,  G.  &  N.  R.  Oo.  (S.  C.)  099 

De  Loach  t.  Sarratt  (S.  C).  532 

De  Soto  Plantation  Co.  v.  Hammett  (Oa.). .  304 

De  Vaughn  v.  Byrom  (Ga.)  267 

Devereaux  v.  Atlanta  Railway  &  Power  Co. 

(Ga.)   989 

Dixon,  CampT.  (Ga.)   878 

Dodd.  Morris  v.  (Ga.)   83 

I>muett  T.  United  Order  of  Golden  Cross 

  26 

Dom  T.  Georgia,  C  &  N.  R.  Co.  (8.  C) . . .  654 
Douglas  Countr  Gt^operatiTe  Stor^  Lewis 

V.  (Ga.)  232 

Dockworth  T.  McKinn^  (S.  C)  730 

Duckworth  t.  Orr  (N.  O.)   1 50 

Dan  T.  Welntranb  (GaJ   808 

Dunn  7.  Beaman  (N.  0.)   172 

Dunn  V.  Beaman  (N.  C.)   174 

Dunn.  Best  v.  (N.  C.)   120 

Dorham.  Sands^  Adm'r  t.  (Va.)  472 

Dorrence.  Sands  t.  (Ga.)  806 

Dyer  t.  BUlngton  (N.  O.)  177 

Easterlin^  Gordon  t.  (Ga.)  923 

Eastern  Building  &  Loan  Ass'n  of  Syra- 
cuse: N.  Y.,  Ebangh  t.  (8.  CJ  5.35 

East  ft  W.  R.  Co.,  Barber  v.  «Ja.)   50 

Eaves  r.  (3amer  (Oa.)  688 

Ebanirti  T.  Eastern  Building  &  Loan  Ass'n 

of  Syracuse.  N.  T.  (3.  C.)   536 

Edmundson,  Walker  r.  (OaJ  800 

Edwards  t.  Planters*  ft  People's  Mntaal 

Fire  Ass'n  of  Georgia  (Ga.)  755 

Edwards,  Central  of  Georgia  R.  Co.  t.  (Ga.)  810 

E.  E.  Foy  Mfg.  Co..  Williams  v.  (Ga.)  927 

EUett.  Raleigh  ft  G.  R.  Co.  t.  (Ga.)  937 

Ellington,  Dyer  t.  (N.  O.)  177 

EIUs  r.  Graj  (Oa.)   97 


!  Page 

I  Elmore  t.  Elmore  (S.  0.)  660 

Ely,  Blankenship  v.  (Va.)  484 

Equitable  Mortg.  Co.,  Bomar  t,  (Gil)  .  ^  .  .  601 

Equitable  Mortg.  Co.,  Finney  t.  (Ga.)  461 

'  Eubank  v.  Boughton  (Va.)  S29 

,  Evans  v.  Xapier  (Ga.)  4^2Q 

Everett-Ridtey-Ragan  Co.,  Brown  v,  (Ga.)  818 
Exchange  Bank,  Atlas  Tadc  Co.  v.  (Ga.). . .  989 
Excbangu  Bank,  National  Bank  t.  (Ga.). . .  265 

j  Faison  v.  Grandy  (N.  C.)  276 

Farmers'  Mut.  Ass'n  of  Georgia,  Smith  v. 

(Ga.)   957 

Farris,  Vandykav.  (N.  C.)   171 

Felton.  Ontral  of  Georgia  R.  Co.  v.  (Ga.). .  93 

Ferst  v.  Bank  of  Waycross  (Ga.)  773 

Perst  V.  Powers  (S.  C.)  744 

Ferat  v.  Powers  (S.  C.)   749 

Fidelity  Mut.  Life  Ass'n,  Reese  v.  (Oa.)...  637 

Finley  v.  Uurens  County  (S.  O.)  588 

Finuey  v.  Eqnitable  Mortg.  Co.  (Ga.)  401 

First  Nat.  Bank,  Bates  v.  (Ga.)  9W 

First  State  Bank  v.  Carver  (Ga.)  900 

Fitzgerald  v.  Geoi^a  Railroad  ft  Banking 

Co.  (Ga.)   955 

Fleming  v.  Barden  (N.  C.)   17 

Flemister,  Keys  v.  (Ga.)  948 

Fletcher  t.  Americna  Trust  &  Banking  Co. 

(Ga.)   767 

Fletcher  v.  ColHna  (Ga.)  646 

Fletcber,  Garlington  v.  (Ga.)   920 

Fletcher.  McPhaul  v.  (Ga.)  938 

Florida  Cent.  &  P.  R.  Co.  v.  Usina  (Gn.). .  928 
Florida  Cent,  ft  P.  R.  Co.,  Mclver  v.  (Ga.)  775 
Florida  Cent,  ft  P.  R.  Co.,  McLeod  v.  (Ga.)  965 

Floyd  V.  Floyd  (Ga.)   8T9 

Floyd  V.  Woods  (Ga.)  226 

Foote,  State  v.  ^.  Cj.  551 

Forbes,  Baer  v.  (W.  Va.)  3(U 

Ford  V.  Thomas  (Ga.)  841 

Ford,  Conyers  v.  (Ga.)  947 

Ford.  Kieve  v.  (Ga.)   298 

Ford,  Lachicotte  v.  (S.  O.)  916 

Fort.  Wright  v.  (N.  C.)   113 

Foster  v.  (Crawford  (8.  C.)   6 

Foster  v.  Gulp  (S.  (3.)   5 

Foster  v.  Cunningham  (S.  0.)   6 

Foster  v.  Heath  fS.  O.)   5 

Foster  v,  Jones  (S.  O.)   5 

Foster  v.  Lancaster  Cotton  Mills  (8.  G.)..  5 

Foster  v.  McManus  (S.  0.)   6 

Foster  v.  Poovey  (8.  C.)   6 

Foster  v.  Porter  (S.  C.)   6 

Foster  v.  Springs,  two  cases  (8.  G.)   6 

Fouch6  r.  Merchants'  Not  Bank  (Ga.)...  250 

Fountain  V.  Mills  (Oa.)   428 

,  Foy  Mfg.  Co.,  Williams  v.  (Ga.)  027 

Franklin,  Johnscn  v.  (S.  C.)  6G1 

Franklin.  McGUl  v.  (8.  C.)  664 

Franklin,  Southern  Agricultural  Works  v. 

(Ga.)    60S 

Franks  v.  Gress  Lumber  Co.  (Ga.)  814 

Freeman,  MiUer  v.  (Ga.)  961 

Freeman,  United  Ben.  Soc.  of  America  v. 

(Ga.)    7W 

Frencn,  Newberry  v,  (Va.)  519 

Fry  V.  Stowers  (V'a.)   482 

Fulghum  V.  Pulghum  (Oa.)  602 

Fulton  County,  Bailey  v.  (Ga.)   596 

Fulton  Grocery  Co.  v.  Maddox  (Ga.)  047 

Funkhouser  v.  Male  (Ga.)   57 

Futrell  V.  Mutual  Benefit  Fire  Ass'n  (Ga.)  947 

Gairdner,  Walton  v.  (Gta.)  666 

Gairdner,  Weed  v.  (Ga.)  066 

,  Garbutt  Lumber  Co.  v.  Georgia  ft  A.  By. 
(Ga.)   942 

.Gardner  v.  Gardner,  two  cases  (Va.)...,..  985 
Gardner,  Lamar  v.  (Oa.)  640 

I  Gardner,  McCall  v.  (N.  C.)  1023 

Garland  v.  Southern  R.  Co.  (Ga.)  5tKS 

Garlington  v.  Fletcher  (Ga.)  920 

I  Garner,  Eaves  v.  (Ga.)   688 

Garrett.  Baldwin  v.  (Ga.)  966 

Gay  V.  State  (Ga.).  857 

,Geer,  MUtev.  (Ga.)   678 


Digitized  by 


Google 


86  SOUTHEASTERN  BBPOBTEB. 


Gem  Ohnnical  Oo.  t.  YoongUood  (S.  0^. .  437 
Georgia,  C.  &  N.  R.  Co..  Delaney  v.  (Qa.)  699 
Georgia,  C.  &  N.  R.  Co.,  Dora  t.  (S.  C).  . .  654 

Georgia  R.  Co.  v.  Gouedy  (Ga.)   991 

Georgia  Railroad  &  Banking  Co.  T.  Fitz- 
gerald (Ga.)   9&6 

Georgia  Railroad  ft  Banking  Oo.  t.  Founds 

(Gfl  )   687 

Georgia  Railroad  &  Banking  Co.  Spinks 

(Gfl.)    855 

Geoi^ia  S.  &.  F.  R.  Co.  t.  Sanders  (Ga.>. .  458 
Georgia  8.  &  F.  R.  Co.  t.  Thompson  (Ga.)  945 
Georgia  S.  ft  F.  B.  Co.,  l^nion  t.  (Ga.)...  988 

Georgia  &  A.  Bt.  t.  Foond  (pa,)  812 

Georgia  ft  A.  Ry.,  (3arbntt  Loiuber  Co.  t. 

(Gfl  )  7.  :   942 

Georgia  ft  A.  R.  Co.,  Mitchell  t.  (Ga.). ...  971 
German  I<ooking  Glass  Plate  Co.  t.  Ashe- 
ville  Furnltore  ft  Lumber  Go.  (M.  C). . .  199 

GibtKm,  Wheeler  v.  (N.  O.)  277 

Gill.  Short  v.  (N.  C.)  336 

Gillespie  v.  Coleoian  (Va.)  377 

Gilmer,  Smathers  t.  (N.  C.)   153 

Gleaaon  v.  Traynham  (Ga.)  969 

Glenn     Wray  (N.  C.)  167 

Glenn's  Adm'r,  Southern  R.  Co.  t.  (Va.) ...  395 

G.  Cher  ft  Sons  Co.,  BeU  v.  (Ga.)  904 

Goette  T.  lane  (Ga.)   758 

(Soing  T.  Mntufll  Ben.  Life  Ins.  Co.  (S.  C.) .  .  556 

Gordon  t.  Easterling  (Ga.)  923 

Gordon  v.  Gordon,  two  cases  (Ga.)  296 

Gordy,  Nicholson  v.  (Ga.)  428 

Gore  T.  Malsby  <Ga.)  315 

Gouedy,  Georna  R.  Co.  t.  (Ga.)  691 

Gramllngv.  Pool  (Ga.)  430 

Graody.FVtison  t.  (N.  0.)  276 

Graves,  Malpass  t.  (Ga.)  9S5 

Graves,  Tid<^T.  (N.  O.)  127 

Gray  v.  City  of  Griffin  (Ga.)  792 

Gray.  Ellis  v.  (Ga.)   97 

Grayson,  Crockett  T.  (Va.)  477 

Gre«i  T.  State  (CSa.).  609 

Greene  t.  Almand  (Ga.)  957 

Greenwich  Ins.  Co.  of  New  T(»-k,  Rome 

Grocery  Co.  v.  (Ga.)   63 

Gregory,  Ex  parte  (S.  0.)  433 

GresB  Lumber  Co..  Franks  t.  (Ga.)  314 

Griffln.  WiUlams  v.  fS.  O.)   665 

Griffith  V.  Cromley  (S.  C.)   738 

Griffith,  State  T.  (N.  0.)  ....1023 

Griffith,  Western  Union  Tel.  Co.  t.  (Ga.) ...  859 

GuernseyLPhinizy  v.  (Ga.)....   796 

Gunn  V.  Willingham  (Ga.)  804 

Gunter  t.  Addy  (S.  G.)  553 

Hairalson  t.  Carson  (Ga.)  819 

Hall  V.  Boatwright  (S.  C.)  100) 

Hall,  Hudspeth  v.  (Ga.)  770 

Hall,  North  Rome  t.  (Ga.)  219 

Hamblen,  Kelly  t.  (Va.)  491 

Hamilton  T.  Phenix  Ins.  Co.  (GaJ  960 

Hammett,  De  Soto  Plantation  Co.  T.  (Ga.)  304 

Hancock  v.  Boggus  (Ga.)  970 

Hancock  v.  Minahew  (Ga.)  296 

.Handel  t.  Chaplin  (Ga.)  979 

Hannah  v.  Johnson  (Ga.)  462 

Harbin.  Southero  R.  Co.  y.  (Ga.)...  218 

Hardeman.  Jolley  v.  (Ga.)  962 

Harden  v.  Lang  (GaO   100 

Harrell  V.  Citizens'  Banking  Oo.  (Ga.)  460 

Harrell,  Ayers  v.  (Ga.)  946 

Harris  v.  State  <Ga.)  232 

Harris,  Morefield  v.  (N.  C.)   125 

Harris,  Stack  t.  (Ga.)  615 

Harrison  v.  Wissler  (Va.)  .-. . .  982 

Harrison,  Long  T.  (Ga.)  925 

Hartley  t.  McGee  (Ga.)   926 

Havard.  Clarke  T.  (Ga.)  837 

Hawkins.  Vickers  v.  (Ga.)  463 

Heatb,  Foster  t.  (S.  O.)   5 

Helmly  t.  Davis  (Ga.)   927 

Henderson  v.  Bennett  (S.  O.)   2 

Hendrix  v.  Holden  (S.  C.)  1010 

Hendry,  Moore  v.  (Ga.)  921 

Henry  v.  Perry  (Ga.)   87 

Henry  t.  State  (Go.)   66 


Fate 

Hemdoa  v.  State  ^a.).   684 

Herold  v.  Barlow  (W.  Va.). . . .  ,   8 

Herring  v.  Pngh  (N.  C.)  287 

Herta  V.  Abrahams  (Ga.)  409 

Higglns,  State  v.  (S.  C)  113 

Hiles  Co.,  Sams  v.  (Ga.).   104 

Bill  V.  Mutual  BsMFve  Fund  Life  Au'b  (N. 

O.)  1023 

ffiU  V.  Van  Duser  (Ga.)  966 

Hill,  State  v.  (N.  C.)   326 

HilBon  V.  KeUey  (Gaj  966 

Hinkle  v.  Southern  B.  C!o.  (N.  a)  348 

Hir,  Marsh  v.  (Ga.)  230 

HixBon.  Allen  v.  (Ga.)  810 

Holden,  Hendrix  v.  (S.  0.)  1010 

Holder,  Briscoe  v.  (Ga.)   960 

Holmes  v.  Langston  JGa.)  251 

Hooper,  Sontbera  R.  Co.  v.  (Ga.)  232 

Horkan  v.  Benning  (Ga.)  432 

Hoach  V.  Patterson  (N.  0.)  198 

Howard  v.  Walker  (Ga.)   923 

Howard,  Reynolds  v.  (Ga.)  967 

Howard,  Southern  R.  Co.  v.  (Go.)  213 

Huby  V.  State  «Ja.)  301 

Hudson,  Cochran  v.  (Ga.)   71 

Hudspeth  v.  Hall  (Ga.)  770 

Huffman,  Payne's  Ex'rs  v.  (Va.)  476 

Hughes,  City  of  Macon  v.  (Ga.)   247 

Hugo  V.  State  (Ga.)   60 

Humphreys,  Cash  v.  (Va.)  617 

Humphries.  Lavender  v.  (S.  C.)  646 

Hunnicutt  v.  Chambers  (Ga.)   853 

Hunnicutt  &  BeUingrath  Co.  v.  Van  Hoose 

(Ga.)    669 

Hunter  v.  Hunter  (S.  C.)  734 

Hunter,  Long  v.  (S.  C.)  579 

Hurst.  City  of  SandersvUle  v.  (Ga.)  767 

Hutchison  v.  Hutchison  (N.  C.)   149 

Hutton  V.  Webb  (N.  C.)  341 

Hygienic  Plate-Ice  Mfg.  Co.  v.  Raleigh  ft 

A.  Air-Line  B.  Co.  (N.  C.)  279 

Imperial  Ins.  Co..  McCarty  v.  (N.  G.)  281 

Imperial  Portrait  Co.  v.  Bryan  (Ga.)  291 

Inman  Park  Presbyterian  (Church,  Mutual 

Life  Ins.  Co.  of  New  York  v.  ^a.)  880 

Irvine,  Baker  v.,  three  cases  (8.  0.)  742 

Ivie,  Crampton  v.  (N.  a)  851 

Jackson  v.  Oommonwealth  (Va.)   487 

Jackson  v.  Warthen  (Ga.)   214 

Jackson  v.  Warthen  (Ga.)   234 

Jaggers,  State  v.  (S.  C.)   434 

James  v.  Cherokee  Lodge,  No.  66,  F.  ft  A. 

M.  (Ga.)   69 

James  v.  Withers  (N.  C.)   178 

Jaques  v.  State  (Ga.)   104 

Jarrell  v.  Charleston  &  W.  O.  R.  Co.  (S.  C.)  910 

Jenkins  v.  Charleston  St  B.  C!o.  (S.  Cj^. ...  703 
Jenkins  v.  National  Mnt  Baildlng  &  Loan 

Abb'u  or  New  York  (GaO   946 

John  L.  Roi>er  Lumber  Co.,  (3onkey  v.  (N. 

C.)  V.   42 

Johnson  v.  American  Freehold  Land  Mortg. 

Co.  of  Lond<m  (Ga.)   614 

Johnson  v.  CTharieston  ft  S.  R.  Co.  (S.  O.). .  851 

Johnson  v.  Franklin  (S.  O.)   664 

Johnson,  Chesterfield  &  K.  B.  Oo.  v.  (S.  G.)  919 

Johnson,  Hannah  v.  (Ga.)   462 

Jolley  V.  Hardeman  (Ga.)   95Z 

Jones  V.  Camp  (Ga.)   222 

Jones  V.  Coney  (Ga.K   321 

Jones,  Atlanta  Nat.  Building  &  Loan  Ass'n 

V.  (Ga.)   968 

Jones,  Burckhalter  v.  (S.  G.)   495 

Jones,  Foster  v.  (S.  C.)   6 

Jones.  Miller  v.  (S.  C.)   1 

Jones,  Ormand  v.  (S.  C.)   1 

Jones,  Boss  v.  (8.  O.)   1 

Jones,  State  v.  {n.  C.)   88 

Jones.  Tate  v.  (Va.)   984 

Jones,  Thomas  v.  (va.)   882 

.Tordan  v.  Newsome  (N.  C.)   IM 

Joseph  V.  State  (Ga.)   61 

Eastelberg.  Koas  v.  (Ya.)  877 

Digitized  by  Google 


OASBS  EtEPOBTED. 


XI 


Pas* 

KeelK,  BolMTts  T.  (Oa.)  617 

Keitb.  State  t.  (N.  G.)  169 

Keller.  HilBon  t.  (Ga.)  966 

Kelley  &  Jones  Co.,  Moore  t.  (Ga.)  802 

Kelly  T.  Hambten  (Va.)   491 

Kelly  T.  Lehigh  Mln.  &  Mfc.  Co.  (Va.)  511 

Kemmis,  Citr  OonneU  of  QreenTUle  v.  (S. 

O  .7......  ..727 

Keys  T.  Bell  (Ga.)   967 

Keys  T.  Flemister  (Ga.)  948 

Kieve  t.  Ford  {Qa.)  293 

KilUan  t.  BankB  (Ga.)  635 

iTiti— nU,  State  T.  (N.  C.)   31 

Knepton,  British  &  Americao  Mortg.  Co.  t. 

(S.  G)   917 

Knight.  Southern  Fire  InB.  Co.  v.  (Ga.)  821 

Knights  Templar  &  Masons  Life  Inaemni- 

ty  Co.,  Spnnkle      (N.  C.)  112 

Kodi  T.  Brockhan  (Ga.)  696 

Koss  T.  Kaatelberc  CVa.)  877 

KrauBB,  Ronas  v.  (N.  O.)   146 

Kracer  t.  Walker  (Ga.)  794 

Ladlcotte  T.  Ford  (S.  C.)  916 

lAdd  T.  Teague  (N.  C.)   45 

Lamar  t.  Gardner  (Ga.)  640 

Lamb.  Kobinson  t.  (N.  C.)   29 

lanahan  v.  Bailey  Liquor  Co.  (S.  C)  C84 

Lancaster  (3otton  Mills,  Foster     ^  C). . .  6 

lAnd  V.  Shipp  (VaJ  891 

Lane,  Goette  t.  (Ga.)  758 

I^ng,  Harden  v.  (Ga.)   100 

T^ngston      Holmes  (Ga.)  261 

Lassiter  Norfolk  &  O.  R.  Co.  ^.  O.)....  47 
Lassiter  v.  Norfolk  &  C.  B.  Co.  Qi.  G.). ...  48 

T-ethain,  Morgan  t.  (Ga.)   99 

Laurens  Gonnty,  Ffniey  t.  (8.  O.)  5Sn 

Larender  t.  Daniel  (S.  0.)  646 

Lavender  v.  Hnmphnes  (S.  C)  646 

Lavender  T.  Lavender  (S.  C!.)....-.  646 

Lawson  v.  Lawson  (Ga.)   100 

Leary,  Person  v.  (N.  0.)   35 

Lee,  State  v.  (S.  C.)   706 

Lehigh  Min.  &  Mfg.  Co.,  Kelly  v.  fVa.)....  511 

Lenoir  v.  Linville  Imp.  Co.  (N.  C.)  185 

Levy.  Ciaritbers  v.  (Ga.)  968 

Lewis  T.  Douglas  County  Oo-operative 

Store  (Ga.)   222 

Leyden,  St.  John  v.  (Ga.)  610 

Inles,  Trimmier  v.  (S.  C.)  662 

Lindsey  v.  State  (Ga.)   62 

Unville  Imp.  Co.,  Lenoir  t.  (N.  O.)  185 

U^^asn,  Central  of  Georgia  B.  Go.  v.  ^ 

Uttle  v.*  Broiiii* (n!  C.) " ! i  1 "  1 !! ! ! !  1 ! ) ! !  170 

Long  V.  Harrison  (Ga.)   926 

Long  V.  Hunter  (S.  C.)   679 

Looney  v.  State  (Ga.)   630 

Longhran,  Battery  Park  Bank  t.  (S.  G.}.  .  281 

Lowe  V.  State  (Ga.)   850 

Lowe.  Morse  v.  (Ga.)   688 

Lowery  v.  Tawn  (Ga.)   294 

Ijowther.  Phillips  v.  (Ga.)   696 

Lncas  v.  State  (Ga.)   87 

Lnther  v.  Banks  (Ga.)   826 

Lyman,  Merrimon  v.  (N.  C.)   44 

McAothnr,  WUUams  v.  (Ga.)  .301 

McCabe  v.  Soathem  R.  Co.  (S.  C.)  1024 

McCall  V.  Gardner  fN.  C.)  1023 

McCall  V.  Webb  (N.  C.)   174 

McCall,  Walton  Goano  Co.  v.  (Ga.)  469 

McCarter  v.  C^aldwell  (S.  0^   607 

HcCarty  v.  Imperial  Ins.  Co.  (N.  C.)  284 

HcCarty  v.  Scottish  Union  &  National  Ins. 

Co.  (N.  C.)   284 

McClelland.  Virginia  ft  T.  Coal  ft  Iron  Co. 

V.  (Va.)    479 

McCommons.  Bacine  Iron  Co.  v.  (Ga.)  866 

McConnell.  United  Glass  Ck>.  v.  (Ga.)   68 

McCollongh  Export  Lumber  &  Warehouse 

Co.  V.  National  Bank  (Ga.)  465 

McDonald  t.  Stewart  (S.  C.)  918 

McDonald  v.  Woodward  (S.  C.)  918 

McGavock,  Max  Meadows  Land  ft  ImproT** 

Dient  Go.  T.  (Ta.)  480 


Page 

McGee^  HarUey  t.  (Ga.)  826 

McGill  v.  Franklin  (S.  C.)   664 

McGIoughan  v.  Mitchell  (N.  G.)  164 

McHan,  Tumell  v.  (Ga.)  812 

McHone,  Merrell  v.  (N.  C.)   86 

Mclntoah  v.  Cleghorn  (Ga.)  106 

Mclver  v.  Florida  Cent.  &  P.  B.  Co.  (Ga.)  776 

McKeever  V.  Commonwealth  (Va.)  995 

McKinney,  Duckworth  v.  (S.  C.)  730 

McLeod  V.  Florida  (3ent.  ft  P.  B.  Co.  (Ga.)  966 

McManus  v.  Tarleton  (N.  C.)  888 

McManuB,  Foster  v.  (S.  0.)   6 

McMillan  v.  Wihnington  ft  W.  R.  Co.  (N. 

G.)    129 

McNamara  v.  Cox  (Oa.)   60 

Macon  Nav.  Co.  v.  Scbofield  (Ga.)   966 

Macon  ft  B.  R.  Co.,  Clay  v.  (Ga.)  233 

McPbaul  V.  Fletcher  (Oa.)  988 

McRae  v.  Stillwell  (Ga.)  604 

McRae.  Moon  v.  (Ga.)  635 

Meddox,  In  re  (Ga.)  869 

Maddox  v.  Powers  (S.  C.)   7*0 

Maddoz  v.  Wagner  (Ga.)  609 

Maddox,  Fulton  Grocei?  Co.  v.  (Ga.). .....  647 

Male,  Funkhouser  v.  (Ga.)   67 

Malpass  v.  Graves  (Ga.)  966 

Malsby,  Qore  v.  (Ga.)  815 

Manchester  Fire  Assnr.  Co.,  Shute  v.  tS. 

C.)    641 

Mardibanks  v.  Marchbanks  (S.  O.)  488 

Marion,  Barnwell  v.  (S.  C.)   818 

Marsh  v.  Hix  (Ga.)  230 

Marshall.  Carper  v.  (Va.)  52C 

Mason  v.  Souttiem  R.  Co.  (S.  C.)  440 

Matthews  v.  Raleigh  &  G.  &  Co.  (Ga.). .. .  826 

Mattox,  Rousey  v.  (Ga.).  926 

Max  Meadow?  Land  ft  impniv«nent  Co.  v, 

McGavock  (Va.)   490 

May  V.  State  (Ga.)  222 

Mayer,  Tiedman  v.  (S.  C.)  609 

Mayfield  v.  Mnrdangh  (S.  C.)  668 

Meadows  Land  ft  Improvement  Co.  v.  Mc- 
Gavock (Va.)  490 

Mearea  v.  Monroe  Land  ft  Improvement  CIo. 

(N.  C.)   180 

Medlin,  Stafe  v.  (N.  C.)  844 

Merchants*  Nat  Bank  v.  Gamp  (Oa.)....  201 

Merchants'  Nat.  Bank  v.  Foach6  (Ga.)  266 

Merrell  v.  McHone  (N.  O.)   86 

Merrimon  v.  Lyman  (N.  C.)   44 

Meyer  v,  Brantley  (Ga.)  924 

Milam  v.  Southern  R.  Co.  (S.  a)  571 

Millen,  Davis  v.  (GaV)   808 

Miller  v.  Freeman  (Ga.)  861 

Miller  V.  Jones  (S.  C.)   1 

Mills  T.  Callahan  (N.  C.)  164 

Mills  V.  Geer  (Ga.)  67S 

Mills,  Fountain  v.  (Ga.)  428 

Mills.  Shields  v.  (Ga.)   61 

Mims,  Davis  v.  (Ga.)   688 

Minsbew,  Hancock  v.  (Ga.)  296 

Minter,  Stone  v.  (Ga.)  821 

Mitchell  V.  Georgia  ft  A.  R.  Co.  (Ga.)  971 

Mitchell  V.  Witt  (Va.)   528 

Mitchell,  McGlou^an  v.  (N.  OJ  164 

Mitchell  County,  Bennett  v.  (Ga.)  461 

Monroe,  Stapleton  v.  (Ga.)   428 

Monroe  Land  ft  Improvement  Co.,  Meares 

V.  (N.  C.)   130 

Montford  v.  Allen  (Ga.)   805 

Montgomery  v.  Commonwealth  (Va.)  S7l 

Montgomery  v.  Walton  (Ga.)  2(Xi 

Moon  v.  McRae  (Ga.)  636 

Moore  t.  Hendry  (Ga.)  821 

Moore  v.  Kelley  &  Jones  CTo.  (Ga.)  802 

Moore,  Blumenthal  v.  (Ga.)  688 

Moore,  Darwin  v.       C.).....  639 

Moore,  Repass  v.  (Va.)  474 

Moran  v.  Chllds  (Ga.)   285 

Morefield  v.  Harris  (N.  C.)   125 

Morsan  v.  Campbell  (Ga.)  621 

Morgan  v.  Coweta  Fertilizer  Co.  (Ga.) . . .  219 

Morgan  v.  Latham  (Ga.)   98 

Morgan  v.  Prior  (Ga.)   75 

Morgan,  Shearouse  T.  (Ga.)  927 

Moribey,  Brown  t.  ^.  C.)  284 

Digitized  by  Google 


zii 


86  SOUTHSASTEBN  BBPOBTEB. 


P»ie 

Horrit  T.  Dodd  (Oa.)   83 

Morris  t.  Veach  (Oa.)   753 

MorrU,  Brooke  t.  (Ga.)  937 

Morris,  National  Snrety  Oo.  of  New  York  y. 

(Ga.)  T7.   eflO 

Morrison  t.  Anderson  (Ga.)  462 

Morrison  v.  State  (Ga.)   902 

Morrison,  State  v.  (N.  0.)  32ft 

Morse  t.  Lowe  (Ga.)   tt88 

Morton  t.  City  of  Macon  (Ga.)   (i27 

MoBB  T.  Bohanon  (Ga.)  954 

Mott  V.  Oomn^saloners  of  Forsyth  County 

(N.  C.)   3.30 

Mnrdaugh,  Ex  parte  (S.  C.)   StiS 

Mnrdaugb,  Mayfield  t.  (8.  C.)   508 

Mutual  Benefit  Fire  Ass^n,  FutrdI  t.  (Ga.)  947 
Mutual  Benefit  Life  Ina.  Co.,  Going  t.  (S. 

a)   65« 

Mutual  JAt»  Ina.  Go.  of  Kentucky  t.  Clan- 
cy (Ga.)   944 

Mutual  Life  Ins.  Co.  of  New  Tork  t.  In- 

man  Park  Presbyterian  Church  (Ga.)...  880 
Mutual  Reserre  Fund  Life  Ass'n,  Hill  t. 

(N.  a)   1023 

Mutual  Reserre  Fund  Life  Ass'n,  Strauss 

V.  (N.  C.)   352 

Mutual  Beserre  Fund  Life  Ass'n,  Street  t. 

(N.  O.)   1024 

Nance  t.  Stockburijer  (Ga.)   100 

Napier,  Evana  t.  (Ga.)  426 

National  Bank  t.  Exchange  Bank  (Ga.) . .  265 
National  Bank,  McCuUougb  Export  Lum- 

her  &  Warehouse  Oo.  t.  (Ga.)  465 

National  Mut.  Building  &  Loan  Ass'n 

Blair  (Va.)    613 

National  Mut  Building  ft  Loan  Aaa'ii  of 

New  Tork,  Jenkins  t.  (Oa^  916 

National  Surety  Co.  of  New  York  v.  Morris 

(Go.)    690 

Neal  V.  Carolina  Cent.  B.  Co.  (N.  C.)  117 

Neal,  State  r.  QJ.  O.)  1024 

Neal,  Thidal  t.  (S.  C.)  1004 

Neal  Loan  &.  Banking  Co.,  Ex  parte  (S.  G.)  584 

Newberry  t.  Bank  of  Princeton  (Va.)  515 

Newberry  v,  French  (VaO  519 

Newcomb,  State  t.  (N.  O.)   147 

Newsome,  Jordan  t.  (N.  G.)   154 

Newton,  Stallinga  y.  (Ga.)   227 

Nicholson  V.  Gordy  (Ga.)   428 

Nimorks.  Brown  ¥.  (N.  C.)   278 

Norfolk  &  C.  R.  Co.,  Lasslter  v.  (N.  0.). . .  47 
Norfolk  &  C.  R,  Co..  Laaeiter  t.  (N.  C). . .  48 

North  Rome      Hall  (Ga.)  219 

Norwood  T.  State  (Oa.)  921 

Ober  ft  Sons  Co^  Bell  t.  (Oa.)  904 

Oconee  Electric  Light  ft  Power  Co.  t.  Car- 
ter (Ga.)   457 

Odell  Mfg;  COy  Ward  t.  (N.  C.)  194 

Odum  V.  Creighton  Min.  ft  Mill.  Co.  (Oa.). .  947 
O'Hara  v.  Southern  Building  ft  Loan  Ara'n 

(Ga.)   965 

Ohio  River  ft  C.  R.  Co.,  Bradley  v.  (N.  C.)  181 

Oliver,  Savage  v.  (Qa.)   54 

Olivier.  Catt  v.  (Va.)   980 

O'Neill  Mfg.  Co.  v.  Ahrens  &  Ott  Mfg.  Co. 

(Ga.)    66 

O'Neill  Mfr  Co.  v.  Praitt  (Ga.)   59 

Ormand  v.  Jones  (S.  C.)  ,   1 

Orr.  Duckworth  v.  (N.  O.)....   150 

OuBley  V.  Bailey  (Ga.)   750 

Owen  V.  PalmouF  (Ga.)  969 

Owens,  City  Council  of  Augusta  v.  (Ga.) . .  830 

Pace,   Southern  Htune  Building  ft  Loan 

Ass'n  V.  (Ga.)   98 

Page  T.  Oitixena'  Banking  Co.  (Ga.)  418 

Palmer,  Walters  v.  (Ga.)   79 

Palmour,  Owen  v,  (Ga.)   909 

Papworth  v.  City  of  Fitzgerald  (Ga.)  311 

Parka  v.  State  (Ga.)   73 

Parks,  Bnchanan  v.  (Ga.)   947 

Parks.  Webb  v.  (Ga.)   70 

Paaley  T.  Beland  (Ga.)  296 

Ftttenon,  Houch  t.      O.)  198 


Page 

Payne  v.  Bowdrie  (Qa.)   89 

Payne  V.  Zell  (Va.)  879 

PfVme'a  Ex'rs  v.  Hnlbnan  (Va.)  476 

Peacock,  Britiah  ft  American  Mortg.  Co.  v. 

(S  C.)   917 

Peak,  Chastain  v.  (Ga.)   967 

Pearce  v.  Borg  Chewing-Gum  Co,  (Ga.)...  457 

Peebles,  Boone  v.  (N.  C.)   193 

Penland,  Cansler  v.  (N.  C.)   285 

People's  Bank  v.  Bremlett  iS.  C.)  912 

Pepper,  I>eaton  Grocery  Co.  t.  (Va.)  988 

Perry  v.  State  (Ga.)   781 

Perry,  Henry  v.  (GaO   87 

Person  v.  Leary  (N.  C.)   85 

Petty,  Allen  v.  (S.  C.)  58t; 

Phenix  Ins.  Co.,  Hamilton  v.  (Ga.)  960 

Phillips  T.  I^wther  (Ga.)  596 

Phinlsy  T.  Guernsey  (Ga.)  796 

Phfenix  Ins.  Co.,  Cowell  v.  (N.  C.)  184 

Pinkhussohn.  Burkhim  v.  (8.  C.)  908 

Pitman's  Adm'r,  Roller's  Adm'r  t.  (Va.). ..  967 
Planters*  ft  People's  Mutual  Fire  Ain'n  of 

Georgia,  Edwards  v.  (Ga.)  Ttio 

PInmmer  v.  State  (Ga.)  233 

Pool,  Gramling  v.  (Ga.)  4.'i0 

Poole  V.  Baggett  (Ga.)   86 

Puovey.  Foster  v.  (8.  O)   6 

Pope,  Atlanta  Machine  Works  v.  (Ga.) ....  9.50 

Porter  T.  Ronntree  (Ga.)   761 

Porter,  Brantley  v.  (Ga.)  970 

Porter.  Foster  v.  (S.  O.)   5 

Pound.  Georgia  ft  A.  Ry.  v.  (Ga.)   812 

Pounds,  Geor^a  Railroad  ft  Banking  Co.  v. 

(Ga.)  687 

PoweU,  Smith's  Bi'r  t.  (Va.)  522 

Power,  Brand  v.  (Qa.)   53 

Powers,  Ferst  v.  C3-  CO   744 

Powers,  Ferst  t.  (S.  C.)  740 

Powers,  Maddox  v.  (S.  C.)  740 

Price,  Woods  v.  (Ga.)   99 

Pricbard  v.  Commissioners  of  Morganton 

(N.  O.)  ,  

Priester  v.  Whaley,  two  cases  (S.  O.)  543 

Prieater.  Bivers  v.  (S.  O)   548 

Prior,  Morgan  v.  (Ga.)   75 

Prison  Aas'n  of  Virginia,  Trevett  v.  (Va.). .  373 

Proctor,  Brooks  v.  (Ga.)   99 

Pruitt.  O'Neill  Mfg.  Co.  v.  (Go.)   50 

Puffer  v.  CaldweU  (GaJ  927 

Pugh,  Herring     (N.  0.)  287 

Quirouet  T.  Alabama  G.  a  R.  Go.  (Ga.). . .  599 

Racine  Irm  Co.  t.  McCommons  (Ga.)  866 

Ragland  t.  State  (Ga.)  682 

Raleigh  ft  A.  Air-Line  R.  Co.,  Hygienic 

Plate-lee  Mfg.  Co.  v.  (N.  C.)   279 

Raleigh  ft  G.  R.  Co.  v.  Ellett  (Ga.)  937 

Raleigh  ft  G.  R.  Co.,  Cooper  v.  (Ga.)  240 

Raleigh  ft  G.  R.  Go^  Matthews  v.  (Ga.). . .  026 

Ralston,  Town  of  Weston  v.  (W.  Va.)  440 

Rankin  v.  Sievem  ft  K.  R.  Co.  (S.  C.)  997 

Raper  v.  Wilmington  ft  W.  R.  Co.  (N.  C.)  115 
Ray  V.  Atlanta  Trust  ft  BanUng  Co.  (Ga.)  760 

Ray  T.  Camp  (Ga.)  242 

Reaaor,  Ward  v.  (Va.)  470 

Reed  V.  Commonwealth  (Va.)   399 

Reese  t.  Fidelity  Mut.  Life  Ass'n  (Ga.)...  637 

Reid  V.  Sewell  (Ga.)  937 

Repass  v.  Moore  (Va.)   474 

Reynolds  v.  Howard  (Ga.)  967 

Reynolds  v.  Wood  (Ga.)   593 

Reynolds,  City  of  Bainbridge  t.  (Ga.)  936 

Richards,  Tucker  v.  (S.  C.)   3 

Rinake     Victor  Mfg.  Co.  (S.  C)   700 

Rightmire,  Root-Tea-Na-Herb  Go.  y.  (W. 

Va.)   ,  859 

Rivers  v.  Priester  (S.  C.)  543 

Roanoke  Bldg.  Ass'n  ft  Inv.  Go.,  Andrews 

V.  (Va.)  581 

Roberta  v.  Keeler  (Ga.)  617 

Roberts  V.  Smith  (Ga.)   99 

Robinson  v.  Lamb  (N.  C.)   29 

Robinson  v.  State  (Ga.)  201 

Rock  Hill  Buggy  Oo.  v.  Washington  Bzch. 

Bank  (Go.)   922 

Digitized  by  Google 


GASB8  KEPOKTflO. 


XiU 


Page 

Boff  T.  Town  of  Oalboao  (Oa.)  214 

Bogera,  Oentn]  of  Georgia  B.  Co.  v.  (Ga.)  946 
KoBer'B  Adm'r  v.  Pltmao's  Adm'r  (Va.)- . .  987 
Rome  Orocerr  Co.  v.  Greenwich  Ins.  Co.  of 

New  York  (Ga.)   68 

Boot-Tea-Na-Uerb  Co.  t.  Bigbtmire  (W. 

Va.)    859 

Roper  Lamber  Co.,  Conkey  T.  (N.  C.)   42 

BoiTr.  Jones  (S.  6.)   1 

Boss,  State      (S.  C.)  659 

Bounds  t.  Aiken  Mfg.  Co.  (S.  O.).  714 

SouDtree,  Porter  v.  (Ga.)  761 

Bower  y.  Mattoz  (Ga.)  926 

Bonss  V.  KraaBs  (N.  C.)   146 

BudlsUI,  Cline  v.  (N.  C.)   86 

Rash  T.  Aiken  Mfg.  Co.  (S.  0.)   497 

BoBseU  T.  Windsor  Steamboat  Co.  (N.  C.)  191 
Bntter     Anderson  (W.  Va.)  357 

St.  John  T.  Leyden  (Ga.)  


 610 

SalUde,  SUte  v.  (Ga.)  922 

Sams  V.  Thompson  Hifes  Co.  (Ga.)  104 

Samuel  Benedict  Memorial  Scho<M  t.  Brad- 

forf  (Ga.)   »20 

Sanders,  Georgia  S.  &  F.  B.  Co.     {Ga.). .  458 

Sands  t.  Dnrrence  (Ga.)  806 

Sands*  Adm'r  t.  Durham  (Va.)  472 

Sappingtcn,  Bell  t.  (Ga.)  780 

Sarratt.  De  Loach  t.  (S.  a)  632 

Sarratt,  Southern  B.  Co.  v.  (S.  C.)  G04 

Satterthwaite,  Tucker  t.  (N.  C.)   188 

Savage  t.  Oliver  (Ob.)   54 

SaTannah,  T.  &  w.  R.  Co.,  Staten  r.  (Ga.)  938 

SaTery.  State  t.  (N.  C.)   22 

Schmidt.  Wight  t.  (Ga.)  937 

Sdiofidd,  Barnes  C^ycle  Co.  v.  (Ga.)  965 

Sdtofield.  Macon  Nav.  Co.  t.  (Ga.)  966 

Scott,  Bryson     (Ga.)  619 

Soott,  Spears  t.  (Ga.)   960 

Scottish  Union  &  National  Ins.  Co.,  Mc- 

CartyT.  (N.  CO   284 

Seatmard  &  R.  R.  Co.  t.  SpencK  (6a.).  %1 

Sewen.  Beid      (Ga.)   937 

Sharp  T.  State  (Ga.)   633 

Shearonse  t.  Morgan  (Ga.)  927 

ShearoQse  T.  Wolfe  (GaJ  923 

She^an  t.  South  RiTer  Brick  Go.  (Ga.)  759 

ShefBeld     Board  of  Ona'Ts  of  Dispensary 


in  Blakely  (Ga.)   302 

lUelds  V.  Mtlls  (Oa.).   51 

Shiflett  T.  Olty  of  Gedartown  (6a.)  221 


ShinRler,  Bentley  t.  (6a.)  ,  935 

Shingienr  v.  Swift  (Ga.)  222 

Shipp,  Land  v.  (Va.)  891 

Shlrfey,  Bleckley  v.  (S.  0.)  503 

Short  T.  Gill  CN.  C.)   338 

Shnte  T.  Manchester  Fire  Assnr.  Co.  (S.  C)  541 

Sievem  &  K.  R.  Co.,  Rankin  r.  (S.  G.)  997 

^Tey  v.  State  (Ga.)   608 

Simmons  v.  Thomton  (Ga.)  685 

SimmonSiBom  v.  (Ga.)  956 

Siiaa  ▼.  Walker  (Ga.)  966 

Sims,  Cornell  v.  (Ga.)   627 

Skipper  v.  Clifton  Mfg.  (3o.  (S.  C)  609 

Sloan  T.  Carolina  Cent  B.  Go.  (M.  O.)....  21 

Smathers  v.  Gilmer  (N.  O.)   153 

Smith  T.  Coker  (Ga.)   106 

Smith  T.  Coker  (Ga.)   107 

Smith  T.  Farmers*  Mat.  Ins.  Ass'n  of  Geor- 
gia (Ga.)   957 

Smith  T.  Towns  (Ga.)  906 

Smith  T.  Van  Hoose  (Ga.)   77 

Smith  T.  Wifaninrton  &  W.  R.  do.  <N.  OO. .  170 

Smith  T.  WoodlOa.)   949 

Smith  T.  Wynn  (Ga.)  970 

Smith,  City  of  Athens  t.  (Ga.)  965 

Smith,  Roberts  t.  (Ga.)   99 

Smith.  State  t.  (N.  C.)  166 

Smith's  Ez'r  t.  Powell  (Ya.).-.  K2 

Sorrells  t.  Collins  (Ga.)   74 

Booth  Carolina  &  G.  Extension  R.  Co.,  Ar- 

rowood  T.  (N.  O.)   151 

Soath  Carolina  &  G.  R.  Co.  t.  Aogoata 

Sonthem  R.  Co.  (Ga.)   693 

Booth  Carolina  &  6.  R.  Co.,  i^pleby  v.  (B. 
O.)  100 


Pag* 

Sonthem  Agricnltoral  Works  t.  Franklin 

(Ga.)   698 

Southern  Bell  Tel.  Co.,  Debnam  t.  (Ga.). . .  269 
Southern  Bell  Telephone  &  Telegraph  Co.  t. 

CasBin  (Ga.)    881 

Southern  Building  &  Loan  Ass'n,  O'Hara 

T.  (Ga.)    966 

Southern  Co-operative  Foundry  Co.,  Weatb- 

erly  t.  (Oa.)   69 

Soatbem  Fire  Ins.  Co.  y.  Eoight  (6a.)  821 

Southern  Home  Building  &  Loan  Asa'n  v. 

Pace  (Gaj^   98 

Soatbem  Home  Buil^Ung  &  Loan  Ass'n, 

^Crittenden  t.  (6aO  648 

Southern  Pine  Co.  of  Georgia,  Waycross 

Air-Line  R.  Co.  T.  (Ga.)   641 

Southern  R.  Co.  y.  Arnold  VQ&.)   100 

Soathero  R.  Co.  T.  Atlanta  RnUway  &  Pow- 
er Co.  (Ga.)   873 

Sonthem  R.  (Jo.  Y.  Atlanta  Rapid-lVanrit 

Co.  (Ga.)   878 

Southern  R.  Co.  t.  Cooper  (Va.)  388 

Southern  R.  Co.  t.  Dawson  (Va.)  996 

Southern  R.  Go.  t.  Glenn's  Adm't  (Va.)...  896 

Southern  R.  Co.  t.  Harbin  (Ga.)  218 

Southern  R.  Co.  v.  Hooper  (Ga.)  232 

Southern  R.  Co.  t.  Howard  (Ga.)...  213 

Southern  R.  Co.  v.  Sarratt  (S.  C.)  604 

Southern  R.  Co.  \  .  Ward  (Ga.)   7P 

Southern  R.  Co.  v.  Watson  (Ga.)  20fl 

Sonthem  R.  Co..  Bowen  t.  (S.  C.)  600 

Southern  R.  Co.,  Brown  v.  (N.  C.)   19 

Sonthem  R.  Co.,  CXilyert  v.  (S.  C.)  760 

Sonthem  R.  Co.,  Carter  y.  (Ga.)  308 

Southern  R.  Co.,  Girland  t.  (Ga.)   685 

Sonthem  R.  Co.,  Hinkle  v.  (N.  C.)   348 

Southern  R.  Co.,  MeCabe  v.  (S.  C.)  1024 

Southern  R.  Co.,  Mason  v.  (S.  C.)  440 

Southern  R.  Co.,  M  lam  v.  (8.  C.)  571 

Southern  R.  Co.,  Wilson  v.  (S.  C.)   701 

South  River  Brick  Co„  Sheehan  v.  (Ga.) . . .  T59 

South  Side  Mfg.  Co.,  Davis  v.  (6a.)  223 

Spears  v.  Scott  (Ga.)  950 

Spencer,  Seaboard  &  R.  R.  Co.  v.  (Ga.) ...  921 
Spinka,  Georgia  Railroad  Sc.  Banking  Co.  v. 

(Ga.)  856 

Springs,  Foster  v.,  two  cases  (S.  C.)   6 

Sprinkle  v.  Knights  Templar  &  Masons 

Life  Indemnity  Co.  (N.  C.)   112 

Stack  v.  Harris  (Oa.)  615 

Stallings  v.  Newton  (6a.)  22T 

Stapleton  V.  Monroe  (Ga  )  428 

State  V.  Baker  (S.  C.)  , , .  001 

State  V.  Chestnutt  (N.  G.)  278 

State  V.  ChUes  (S.  C^  496 

State  V.  CounclWS.  C.)  663 

State  V.  Foote  (S.  C.)   561 

State  V.  Griffith  (X,  C.)  1028 

State  V.  Higgins  (X.  C.)  118 

State  V.  Hill  (N.  CJ  826 

State  V.  Jaggers  (S.  a)  434 

State  V.  Jones  (N.  C.)   38 

State  V.  Keith  (N.  C.)  -.   169 

State  V.  Kinsauls  (N.  O.)   31 

State  V.  Lee       C.)  706 

State  V.  Medlln  (N.  C.)  844 

State  V.  Morrison  (N.  C.)   829 

State  V.  Neal  (N.  C)  1024 

State  V.  Newcomb  (N.  C.)   147 

State  v.  Ross  (S.  C.)  650 

State  V.  Sallade  (Ga.)  922 

State  V.  Savery  (N.  C.)   22 

State  V.  Smith  (S.O.)  166 

State  V.  Tenny  (8.  C.)   6S6 

State  V.  Weaver  (S.  C.)  499 

State  V.  Wine  (S.  C.)  439 

State,  Almand  v.  (6a.)  216 

State.  Austin  v.  (Ga.)   62 

State.  Baker  v.  (Ga.)  607 

State,  Behling  v.  (Ga.)   86 

State,  Bradley  v.  (Ga.)  '630 

State,  Brown  v.  (Ga.)   68 

State,  Calloway  v.  (Ga.)   63 

State,  Caraiichael  v.  (Ga.)  872 

State,  Clark  t.  (Oa.)  297 

State,  Coney  t.  (Oa.)  907 

Digitized  by  Gqogle 


xiy 


Se  SOUTHBASTBRN  BIBPOBTBB. 


State,  Grow  t.  (Ga.)   868 

State,  Daniel  t.  (Ga.)   293 

State,  Gay  v.  (GaJ...   867 

SUte,  Green     (Ga.)   609 

State,  Harris  t.  (Ga.)   232 

State,  Henry  t.  (Ga.).   66 

State,  Herodon  t.  (Oa.)   634 

State,  Huby  y.  (6a.)   801 

State,  Hugo  v.  (Ga.)   60 

State,  Jaquea  t.  (Ga.)   104 

State,  Joseph  t.  (Ga.)   61 

State,  LiDdsey  t.  (Ga.)   62 

8Ute»  Looney  t.  (Ga.)   630 

State, Lower.  (Ga.)   866 

State.  Lucas  t.  (Ga.)   87 

State.  May  t.  (Ga.)   222 

State,  Morrison  t.  (Ga.)   902 

State,  Norwood  t.  (Ga.)   921 

State,  Parka  t.  (Oa.)   73 

State.  Perry  t.  (Ga.)   781 

State,  PInmmer  v.  (Ga.)   233 

State.  Bagland  t.  (Ga.)   682 

State,  Robinson  t.  (Ga.)   201 

State,  Sharp  t.  (Ga.)   6S3 

State,  Sllvey  v.  (Ga.)   608 

SUte,  StabbsT.  (Ga.)   200 

State,  Tiller  t.  (Ga.)   201 

State,  Turner  T.Ga.)   686 

State,  Varner  v.  (QaO    93 

Staten  T.  Savannah,  F.  &  W.  R.  Go.  (Oa.). .  938 

Staten.  Austin  t.  (N.  O.)   838 

Stein.  Oily  of  Atlanta  t.  (Oa.)   982 

Stewart,  Aaatin     (N.  C.)   87 

Stewart.  Barker  v.  (Ga.)   238 

Stewart,  McDonald  t.  (S.  O.)   918 

StillweU.  McRae  t.  (GaJ   604 

Btockburmr.  Nance  t.  {Qa.)   100 

Stone  T.  HiDter  (Oa.)   321 

Stowers,  Fry  ».  (Va.)   482 

Strauss  v.  Mntoal  Reserve  Fund  Life  Aas'n 

(N.  C.)    852 

Street  v.  Mntnal  Reserve  Fund  Ufa  Ass*n 

(N.  C.)    1024 

Stroud,  Brooks  v.  (Ga.)   960 

Stnbbs  T.  State  (Oa.)   200 

SullivaD,  Bird  v,  (S.  0.)  494 

Sweatman  t.  Wall  (Oa.)   954 

Swift.  Shingleur  T.  (Oa.)   222 

Tarleton.  KcHanus  v.  (N.  G.)  338 

Tate  V.  Jones  (Va.)  -  ....■)84 

Taylor  v.  Cantrell  (Ga.)  -.  968 

Teague,  Ladd  v.  (N.  C.)   45 

Tenny,  State  v.  (S.  G.)  655 

Thomas  t.  Jones  (Va.)   382 

Thomas,  Ford  v.  (Ga.)  841 

Thomason,  Amicalola  Marble  &  Power  Co. 

V.  (Ga.)    960 

Thompson,  Georgia  S.  &  F.  R.  Co.  t.  (Ga.)  945 

Thompson  Hiles  Co..  Sams  v.  (Ga.)   IM 

Thornton,  Simmons  v.  (Ga.)   686 

Thurman,  Underwood  t.  (Ga.)   788 

Thurmond     v.     Cedar    Spring  Baptist 

Church  (Ga.)  221 

Tiddy  v.  Graves  (N.  C.)   127 

Tiedman  v.  Mayer  (8.  C.)   509 

Tiller  v.  State  (Ga.)  201 

Tindal  r.  Neal  (S.  C.)  1004 

Town  (rf  Calhoan.  Rofr  v.  (Ga.)   214 

Town  of  Eastman     Cameron  (Oa.)  462 

Town  of  HendersMi,  Board  of  BdocaHon  of 

Vance  Connty  v.  (N.  C.)   158 

Town  of  Lonisburg,  Brown  t.  (N.  0.)  166 

Town  of  Weston  v.  Ralston  (w.  Va.)  446 

Towns,  Smith  v.  (Ga.)   906 

Traynham,  Gleason  v.  (G&)  969 

Trevett  v.  Prison  Ass'n  of  Virginia  (Va.). .  373 

Trimmier  v.  LUes  (S.  C.)  652 

Tucker  v.  Carson  (Ga.)  217 

Tucker  v.  Richards  (S.  C.)   3 

Tucker  v.  Satterthwaite  (N.  C.)   188 

Turnell  v.  McHan  (Ga.)  312 

Turn«>  T.  Gamp  (Oa.)   76 

TDm»  v.  State  (Oa.)   686 

Underwood  T.  Thorman  (Oa.)  788 


Pace 

United  Ben.  See.  of  America  r.  Freeman 
(Ga.)    764 

United  Glass  Co.  t.  McConnell  (Ga.)   58 

United  Order  of  Golden  Oroea,  Doggett  r. 
(N.    26 

Usina,  Fl(wida  Cent  ft  P.  R.  Go.  T.  (Ga.). .  928 

Van  Duier,  Hill  v.  (Ga.)  «66 

Vandyke  ▼.  Farris  (N.  C.)   171 

Van  Hooae  v.  Smith  (Ga.)  ,   77 

Van  Hoose,  Hunnlcntt  &  BeJIingrath  Co.  v. 

(Ga.)   TTT  669 

Vamer  v.  State  (Ga.)   93 

Yeaeh,  Morris  t.  ^Qa.^  758 

Vlckers  t.  Hawkins  (<3a.)  463 

Victor  Mfg.  Co;.  Rinake  T.  (S.  G.)   700 

Vh^nia  &  T.  Coal  ft  Iron  Co.  t.  McClel- 
land (Va.)  479 

Wagner,  Maddox  t.  (Ga.)  609 

Wagnon,  Casey  y.  (Ga.)   949 

Walker  T.  Bdmondaon  (Ga.)   800 

Walker,  Howard  t.  (Ga.)  923 

WalkM,  Kruger  v.  (Ga.)   794 

Walker,  Sims  v.  (Ga^  966 

Walker  Whitley  Grocery  C3o.  v.  (Ga.)  426 

Wail,  Sweatman  v.  {Ga.)  954 

Walters  v.  Palmer  (Ga.)   79 

Walttm  v.  Qairdner  (Ga.)   666 

Walton,  Montgomery  v.  (Ga.)   202 

Walton  Guano  Co.  v.  McCall  (Ga.)  469 

Ward  T.  OdeU  Mte.  (3o.  (N.  O.)  194 

Ward  T.  Reasor  (Va.)  470 

Ward.  Southern  R.  Co.  v.  (Ga.)   78 

Wariick,  Cochran  t.  (Ga.)  762 

Warthen  t.  Jackson  (Ga.)  234 

Warthen,  JacksMi  t.  (OaJ  214 

WaahlnKt(m.  A.  ft  M.  V.  B.  Go.  t.  City 

Council  of  Alexandria  (Va.)  885 

Washington  Bzeh.  Bank,  Bock  Hill  Buggy 

C!o.  V.  (Ga.).   922 

WatkiDS  V.  Brizandine  (Ga.)   807 

Watson  V.  Albany  &  N.  B.  Co.  (Ga.)  324 

Watson,  Southern  R.  Co.  v.  (Ga.)   209 

WaycrosB  Air-Line  R.  Co.  v.  Southern  Pine 

Co.  of  Georgia  (Ga.)  641 

Weatherly  v.  Southern  Co-operative  Foun- 
dry Co.  (Ga.)   69 

Weaver,  State  v.  (S.  O.)  499 

Webb  T.  Parks  (Ga)   70 

I  Webb,  Hutton  v.  rN.  C.)   841 

Webb,  McCall  v.  (N.  O.)   174 

I  Weed  V.  Gairdner  (Ga.)   666 

;  Weintranb,  Don  t.  (Ga.)  808 

West.  Bass  t.  (Oa.)    244 

West  Asheville  &  8.  S.  B.  Go.,  Williams  t. 

(N.  C.)   189 

West-End  Hotel  ft  Land  Go.,  Conrad  v.  (N. 

C.)   282 

Western    Carolina   Bank,    Battery  Park 

Bank  v.  (N.  C.)   89 

Western  Union  Tel.  Co.  v.  Griffith  (Ga.). ..  859 
Western  ft  A.  R.  Co.  v.  Callaway  (Ga.) . . .  967 
West  Oxford  Land  Co..  Davisoa  v.  (N.  0.)  162 

Whaley,  Priester  v.,  two  cases  (S.  C.)  543 

Wheeler  t.  Gibbon  (N.  G.)   277 

Whitaker  v.  Arnold  (Ga.)  231 

Wheeler,  Oawford  T.  (Ga.)  954 

White  V.  Worth  (N.  C.)   132 

Whitlev  Grocery  Co.  v.  Walker  (Oa.)  426 

Wight  V.  Schmidt  (Ga.)  037 

Wilkinson  t.  Bertock  (Ga.)  623 

Wiltard  T.  Willard  (Va.)  618 

WiUiams  v.  City  C>>uncl1  of  Augusta  (Ga.). .  607 

Williams  v.  B.  E.  Foy  Mfg.  Co.  (Ga.)  927 

WiUlams      Griffin  (S.  C.)   666 

Williams  v.  McAuthnr  (Ga.)  801 

Williams  t.  West  AshevUle  &  8.  8.  R.  Go. 

(N.  a)   189 

Williams,  Barron  v.  (S.  C.)   561 

WlUingbam,  Gunn  t.  (Ga.)  804 

Wilmington  &  W.  R.  Co..  Carter  t.  (N.  Oj  14 
Wilmington  ft  W.  H.  Co.,  McMillan  t.  (N. 

G.)    129 

Wilmington  ft  W.  R.  Co.,  Baper  t.  (N.  a)  116 
—   *th  T.  (N.  a)  170 


Wltanlnffton  ft  W.  B.  Co.,  Baatb 


Digitized  by 


Google 


OASES  RBPOBTBO. 


XT 


Pace 

Wilson  T.  Braden  (W.  Va.)   367 

Wilson  T.  SoDthem  R.  Co.  (S.  C.)  701 

WilBon,  Carlisle  v.  (Ga.)   64 

Windsor  Steamboat  Co..  Ruasell  t.  (N.  C.)  191 

Wine,  State  v.  (S.  C.)   439 

Wise  T.  Commonwealth  (Va.)  479 

Wisaler,  Harrison  t.  (Va.)  062 

Withers,  James  v.  (N.  C.)   178 

Witt,  Mitchell  t.  (Va.)  528 

Wittkowsky  t.  Baruch  (N.  C.)   156 

Wolfe,  Shearonae  t.  (Oa.)  923 

Wdod  T.  CoUins  (Ga.)   423 

Wood,  City  of  MllIedgeTille  t.  (Ga.)  024 

Wood.  Reynolds  t.  (Ga.)   593 

Wood,  Smitli  T.  (Ga^  640 


Pscs 

Woods  T.  Price  (Ga.)   99 

Woods,  Floyd  v.  (Ga.)  226 

Woodward.  McDonald  t.  (8.0.)  918 

Worth.  White  v.  (N.  0.)  '  182 

Wray,  Glenn  v.  (N.  C.)  167 

Wright  T.  Fort  (N.  Oj)  JIS 

Wrooght-IroD  Bauge  Co.,  BohaimOD  r.  (Ga.)  907 
Wyna,  Smith  t.  (Ga.)   970 

Yawn,  Lowery  t.  (Ga.)  294 

Tonngblood.  Gem  Chemical  Co.  t.  (S.  O.)..  437 

Zell,  Payne  T.  (Va.)  S78 

rapperer  t.  Zlpperer  (Ga.)  9Sa 


Digitized  by 


Google 


REHEARINGS  DENIED 


[Cmm  In  wliidh  rebeuings  bare  bean  denied,  wltboat  the  rendlttoo  of  n  written  opinion,  atoos  the 
publloaUon  of  the  original  opiniona  in  prerioua  Tolnmea  of  thia  reporter.] 


Bank  of  CoIamUa      GadadeD  (S.  C.)  33  8.  E. 
676. 

JackBon  t.  Jackaon  (S.  C.)  33  S.  E.  749. 


lUerchants*  &  Plantm*  Nnt.  Bank  T.  CUfton 

Mfg.  Co.  (S.  O.)  83  S.  E.  750. 
Neal  T.  Suber  (S.  C.)  33  S.  E.  463. 
Thomaon  t.  Brown  ^  C.)  33  S.  E.  464. 


See  Bnd  of  Index  for  Tables  of  Southeastern  Oases  In  State  Be- 
ports  and  Additional  Tables. 

86  S.B.  <XTOt 


Digitized  by 


Google 


THE 

SOUTHEASTERN  REPORTER. 

VOLUME  36. 


ROSS  T.  JONES  et  al.   ORMAND  T.  SAME. 

MILLER  et  aL  T.  SAME. 
(Saprone  Coort  of  Sontli  Carolina.    Hay  ll. 
1900.) 

Uiw  OF  THB  GASB-AFPBALi-SnPRaUIB  COURT 
OPINION— CONSTRUCTION— BVIUENCB  —  COM- 
PETBNCT  —  RECORD  —  INSUFFICIENT  OBJEC- 
TIONS—SUBSEQUENT ADMISSION— EFFECT. 

1.  Where  in  deciding  an  appeal  the  BUpreme 
court,  in  its  opUiioD,  said.  "We  must  not  be  qd- 
derstood,  bj  anr  meaoB,  as  exjvessing  any  dis- 
satisfaction wltn  the  mung  of  the  circuit  judge 
that  the  telegrams  and  letters  [set  oat  in  his 
judgment]  were  cconpetent,  under  the  <nrcum- 
Btances  of  thia  case,  '  such  statement  constt- 
tntea  a  declaioa  that  the  telegrams  and  letters 
were  competent  evidence;  and  the  aasumption, 
in  a  petition  for  rehearing,  that  the  court  regard- 
ed th«n  as  incompetent,  and  only  made  compe- 
tent for  the  purposes  of  the  case  by  not  having 
been  objected  to,  is  erroneous. 

2.  Where  the  only  objectiona  to  testimony 
noted  in  the  record  are  in  the  words  "objected 
to,"  without  any  specific  ground  of  obj*'ction 
being  shown,  the  Bupreme  court  would  be  justi- 
fied on  appeal  in  regarding  the  teatimony  as  nut 
objected  to. 

8.  Wltere  it  ajveara  frtmi  the  record  tliat  a 
witness*  testimony  was  objected  to  and  excluded 
at  the  bearing  of  one  x>f  three  associated  cases, 
but  was  admitted  without  objection  nt  the  sub- 
sequent  hearing  of  all  the  cases,  had  under  a 
stipulation  that  they  be  heard  together,  the  su- 
preme court  on  appeal  properly  regarded  aoch 
testimony  as  unobjected  to. 

Petition  for  rehearing.  Denied. 
For  former  opinion,  see  35  S.  E.  402. 

PER  CURIAM.  This  conrt  has  examined 
with  care  the  petition  and  Ita  exhibits,  ask- 
ing for  a  rehearing  of  the  three  cases  above 
stated. 

The  first  ground  stated  by  the  petitioners 
is:  "Because  It  is  respectfully  submitted 
that  the  court,  by  misapprehension,  reached 
the  conclusion  that  the  telegrams  and  letters 
set  forth  In  the  decree  of  his  honor.  Judge 
Klugh  ('case.'  folios  1915-1920),  and  In  the 
fifth  exception  of  ^^llants  ('case,'  folios 
1932-I&I0),  were  not  objected  to  when  Intro- 
duced in  evidence  Uy  the  plaintiffs  (appei- 
Innts),  and  for  this  reason  said  telegrams  and 
letters,  while  Incompetent  in  themselves,  be- 
came competent;  the  cause  of  such  misappre- 
hension being  that  the  court  overlooked  the 
uncontroverted  facts"  set  iv  In  the  petltton. 
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In  the  first  place,  nowhere  In  the  opinion  of 
this  court  or  In  the  judgment  of  Judge  Klugb 
were  the  telegrams  and  letters  referred  to 
by  petitioners  held  to  be  incompetent  testi- 
mony, either  per  se  or  because  unobjected  tt.. 
The  language  of  this  court  on  this  point  was 
as  follow:  "We  must  not  be  understood,  by 
any  means,  as  expressing  any  dissatisfaction 
with  the  ruling  of  the  circuit  judge  that  the 
telegrams  and  letters  [set  out  in  bis  judg- 
ment] were  competent,  under  the  circum- 
stances of  this  case;"  and  we  now  affirm  such 
statement.  So  that  it  Is  a  mistake  when  ap- 
pellants conclude,  as  they  do  In  their  peti- 
tion, that  this  conrt  regarded  the  telegrams 
and  letters  In  question  as  Incompetent  test! 
mony,  and  only  made  competent  for  the  pur' 
pose  of  this  case  by  not  being  objected  to. 
In  the  second  place,  this  court,  when  refer- 
ring to  the  testimony  of  A.  K.  Eskrldge  not 
being  objected  to,  might  very  well  have  re- 
lied upon  the  entire  absence  of  any  ground 
for  such  objection,  as  it  appears  by  the  "case" 
here.  But  we  find  In  the  "case"  Itself  that 
A.  K.  Bskridge  was  not  allowed  to  testify 
as  to  any  of  the  telegrams  and  letters  now  in 
question  In  Ross'  case,  as  it  appears  from 
page  97  of  the  "case,"  although  the  witness 
had  been  allowed  prior  to  the  ruling  by  the 
court  on  the  objection  of  plaintiffs'  attorneys 
to  testify,  without  objection,  as  follows: 
"Well,  sir,  I  received  a  great  many  tele- 
graros,— not  many  letters.  •  •  •  Ques- 
tion. Who  wrote  the  letters?  Ans.  I  had 
letters  coming  to  me.  In  the  name  of  Jones, 
Blanton  &  Co..  from  Mr.  Harris,  the  presi- 
dent of  the  company,  Mr.  Johnson,  the  gen- 
eral manager,  and  Dr.  Black,  who  was  con- 
sidered to  be  the  assistant  general  manager 
for  the  Augusta  Division.  •••  I  re- 
ceived letters  from  Mr.  Harris  stating  that 
everything  was  all  right,  or  would  be  In  a  few 
days,  or  words  to  that  effect.  Question. 
What  did  you  do  with  them?  Ans.  I  deliver- 
ed them  very  frequently  to  the  contractors, 
as  they  wonld  come  to  the  ofilce."  See,  also, 
pages  276  to  277  of  the  "case."  And  it  will 
be  seen  that  the  Iett€>r8  and  telegrams  were 
admitted  without  objection.  See,  also,  pages 
360  to  S62  of  the  "case,"  where  it  appears 
that  Eskrldge  testified  without  objection  that 
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the  letters  and  telegrams  were  exhibited,  and 
the  same  were  produced  and  put  in  evidence. 
It  is  true,  at  folios  387  to  390  objection  was 
made,  but  the  objection  was  sustained,  and 
the  testimony  was  not  admitted.  But  that 
was  only  at  the  rehearing  of  the  first  case  by 
Judge  TowDsend.  As  to  the  reference  by 
the  appellants  to  tbelr  objections  found  at 
folios  040  to  644,  If  they  will  examine  the 
"case"  they  will  find  that  such  citation  of 
objections  has  reference  to  the  testimony  of 
Ormond,  and  not  that  of  Sskrldge.  Ormond 
was  their  witness,  and  no  reference  is  made 
to  his  testimony  in  the  opinion  of  this  court 
In  the  opinion  of  this  court  It  is  admitted 
that  appellants  did  object  to  teBtlmony,  by 
the  use  of  the  words  "Objected  to,"  either 
printed  in  the  body  of  the  testimony  or  in  the 
margin;  but  the  reference  to  the  absence  of 
such  words  In  the  "case"  itself,  in  ration 
to  the  witness  Eskrldge's  testimony,  is  above 
stated. 

The  second  ground  baa  reference  to  this 
court  having  overlooked  the  fact  that  the  clr* 
cult  Jndge  based  bis  conclusion  upon  Incom- 
petent testimony.  We  have  already  answer- 
ed this  objection,  in  considering  the  appel- 
lants' first  ground  for  a  rehearing.  No  ref- 
erence Is  needed  to  establish  the  fact  that*  the 
circuit  Judge  did  make  use  of  the  telegrams 
and  letters  in  questt<m  for  a  certain  purpose, 
which  purpose  this  court  has  already  declar- 
ed to  l>e  proper  and  legitimate.  It  follows, 
therefore,  that  the  petition  upon  a  rehearing 
must  be  dismissed,  and  the  further  stay  of 
ibe  remittitur  In  each  of  these  three  cases 
denied.  • 


HENDERSON  et  a1.  v.  BENNETT  et  aL 

(Snpmne  Court  of  South  Carolina.    May  11, 
1900.) 

TRESPASS— VENUE-DEPENDANT'S  RESIDENCE 
—PLEADING— GENERAL  DENIAL— 
BVIDBNCB— IN  AVOIDANCE. 

1.  Under  Code  Qv.  Proc.  §  144,  providiag  that 
actions  for  the  recovery  of  real  property,  or  of 
an  estate  or  interest  therein,  and  for  injarles 
to  real  property  must  be  tried  in  the  county  in 
which  the  subject  of  the  action,  or  some  part 
thereof.  Is  situated,  a  drcuit  court  has  Jurisdic- 
tion to  try  &D  notion  of  trespass  in  the  couDly  in 
which  the  land  is  situate,  thou^  all  the  defend- 
ants live  in  another  county. 

2.  In  an  action  for  trespass  on  real  estate,  the 
defendants,  under  a  mere  general  denial,  could 
not  introduce  in  evidence  as  justification  a  war- 
rant of  a  magistrate  against  ue  plaintiff  to  eject 
her  from  the  premises,  nor  testimony  tendins  to 
show  they  entered  under  a  claim  of  right  Iteliev- 
ing  they  bad  a  right,  and  that  some  of  them  en- 
tered as  a  poaae,  rince,  under  the  general  denial, 
only  those  facts  that  tend  to  disivove  the  ma- 
terial allegations  of  the  complaint  are  admissi- 
ble. 

Appeal  from  common  pleas  circuit  court 
of  Bamberg  county;  W.  O.  Benet,  Judge. 

Action  by  Rosa  L.  Henderson  and  others 
against  Abe  Bennett  and  others.  From  a 
Judgment  in  tevor  of  plalutlfCs,  defendants 
appeaL  Affirmed. 


Bobt  Aldridi.  for  appeUanta.  J.  Ham 
Klrkland  and  Islar  Bros.,  for  respondents. 

JONES,  A.  J.  The  circuit  court  having 
rendered  Judgment  for  damages  for  the  tres- 
passes  afteged  in  the  comidatait,  It  Is  now 

sought  to  reverse  the  same  on  exceptions 
which  raise  practically  two  questions:  (1) 
Whether  the  circuit  court  had  Jurisdiction  to 
try  this  case  In  Bamberg  county  when  the 
defendants  all  reside  In  Colleton  county;  (2) 
whether,  in  an  action  for  treqASS  on  real 
estate,  the  defendant,  under  a  mere  general 
denial,  may  introduce  evidence  In  Justlflca- 
tlon  of  the  entry. 

As  to  the  first  question,  we  think  the  court 
had  Jurisdiction.  It  is  true  that  the  defend- 
ants all  reside  In  Colleton  county,  but  sec- 
tion 144  of  the  Code  of  Civil  Procedure 
provides  that  actions  "for  the  recovery  of 
real  property,  or  of  an  estate  or  Interest  there- 
in, or  for  the  determination  in  any  form 
of  such  right  or  interest,  and  for  injuries  to 
real  property,"  "must  be  tried  In  the  county 
in  which  the  subject  of  the  action,  or  some 
part  thereof.  Is  situated,"  etc.  The  circuit 
correctly  construed  the  allegationB  of  the 
complaint  as  falling  under  this  provision,  and 
It  is  not  disputed  that  the  land  upon  whlcb 
the  trespasses  were  alleged  to  have  been 
made  Is  situated  In  Bamberg  county,  where 
the  case  was  tried. 

On  the  second  question  presented  we  agree 
also  with  the  circuit  court  ^e  action  was 
like  the  old  action  of  trespass  quare  clausum 
freglt.  The  answer  was  a  general  denlaL 
Under  this  plea,  defendants  sought  to  intro- 
duce In  evidence  a  warrant  Issued  by  a  mag- 
istrate against  the  plaintiff  Rosa  L.  Hender- 
son to  eject  her  from  said  premises  in  Jus- 
tification of  the  acts  complained  of.  This 
evidence  was  excluded  as  matter  of  Justifica- 
tion of  the  alleged  trespass  on  the  ground 
that  such  evidence  was  luadmisslble  under  a 
general  denial.  Under  the  Code  the  answer 
must  contain  (1)  a  general  or  specific  denial; 
(2)  a  statement  of  any  new  matter  constitut- 
ing a  defense  or  coimterclalm.  Under  a  gen- 
eral denial  only  those  facts  which  tend  to 
negation  or  disprove  the  material  allegations 
of  the  complaint  are  admissible.  In  this  case 
the  general  denial  contested  the  facts  alleged, 
but  the  evidence  ofCered  was  not  In  disproof 
of  such  all^ations,  but  was  In  the  nature 
of  a  confession  and  avoidance,— an  independ- 
ent defense,  which  constituted  new  matter, 
and  ought  to  have  been  specially  pleaded. 
1  Enc.  PI.  &  Prac  845.  It  follows  that  there 
was  no  error  In  excluding  all  evidence  tend- 
ing to  Justify  the  acts  complained  of.  While 
60  ruling,  the  circuit  court  nevertheless  al- 
lowed the  defendants  to  introduce  under  their 
plea  of  general  denial  all  testimony  oflTered 
tendli^  to  show  that  their  entry  upon  said 
premises  was  under  a  claim  of  right,  that 
they  believed  they  bad  a  right  to  enter  law- 
fully, and  that  CArtaln  of  them  were  pressed 
in  as  a  posse,  as  testimony  in  mitigation  of 
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damageB,  u  mch  testlmonr  would  tend  to 
negatlTe  the  all^tloiis  that  tbe  conduct  ot 
the  defendants  was  wUlfnl  and  wanton.  The 
faigmieat  of  the  circuit  court  ta  affirmed. 


CBSFEB  T.  CITY  OF  AIKSN. 

(Saitreme  ODOrt  of  Booth  Carolina.   KEkj  8i 
1900.) 

Petition  for  r^earlng.  Denied. 
For  former  oplolon,  see  35  S.  E.  800. 

PER  CURIAM.  After  careful  considera- 
tion of  this  petition,  we  do  not  find  that  any 
material  fact  or  principle  of  law  has  either 
been  overiooked  or  disregarded,  and  hence 
there  is  no  ground  for  a  rehearing.  It  Is 
therefore  ordered  that  the  petition  be  dis- 
missed, and  that  the  stay  of  the  remittitur 
heretofore  granted  be  revoked. 


TCrOEBB  T.  RICHARDS  et  at 
(Supreme  Oonrt  of  South  Carolina.  May  11* 

1900.) 

BXSCnTORS  AND  ADMINISTRATORS— ACCOUNT- 
INO— It^BRBST. 

1.  Where,  on  acconntine  by  trustee  or  admin- 
istrator, it  appeals  that  tbe  dUbur&ements  dur- 
ing any  given  year  exceed  the  receipts  of  such 
year,  uie  amount  on  which  the  admiDistrator  is 
to  be  charged  interest  la  to  be  determined  by 
adding  to  the  annuel  balance  in  his  bands  on 
January  Ist  to  the  receipts  for  that  year  and 
deducting  from  tbe  result  the  amount  of  dis- 
bursement! during  the  year. 

2.  Where  the  last  payment  of  an  admioistra- 
tor  was  made  on  July  *i,  1S91,  be  was  properly 
charged  with  interest  on  the  sum  In  his  hands 
January  1,  1881,  less  tbe  payments  up  to  July 
0,  1891,  until  the  decree  on  final  accounting. 

Appeal  from  common  pleas  circuit  coxurt  of 
Union  county;  Ernest  Gary,  Judge. 

Suit  by  William  J.  Tucker,  as  administra- 
tor, etc.,  of  James  A.  Tucker,  deceased, 
against  J.  Berry  Richards,  as  administrator 
of  J.  C.  Richards,  deceased,  and  others.  Judg- 
ment in  favor  of  defendants,  and  plaintiff  ap- 
peals. Affirmed. 

The  following  are  plalntlfTB  exceptions  and 
tbe  decree  of  the  trial  judge: 

"Exception  1.  It  was  error.  In  stating  the 
executor's  account,  in  not  charging  him  Inter- 
est on  $4,671.73,  the  balance  brought  forward 
from  1887,  for  tbe  year  1888,  and  in  only  char- 
ging him  with  Interest  for  1888  on  $1,981.86." 

"Exception  8.  It  was  error  not  to  bring  for- 
ward the  true  balances  against  tbe  executor 
to  and  for  the  following  years,  to  wit,  1888, 
¥2300.28;  18D0,  $l.(n7.78:  1801.  $1,726.63; 
and  not  to  have  charged  interest  against  the 
executor  tor  one  year  on  the  true  balance  so 
brought  forward  for  each  year;  and  to  have 
charged  Inter^t  on  tbe  following  sums  only 
for  the  said  several  years,  to  wit,  1889,  $1,- 
347.42;  1880.  $1,436.85;  1891,  $253.75.  And 
It  waa  eriOT  to  add  the  balance  brought  for^ 


ward  to  each  year  to  the  sums  received  In  that 
year,  and  fnun  the  result  to  take  all  p^ments 
for  that  year,  and  charge  Interest  osHj  on  the 
balance  for  one  year." 

"Exception  5.  It  was  error,  In  stating  the 
ezecotor's  account,  to  rest  the  same  In  July, 
IS&l,  and  In  not  making  the  last  rest  on  De- 
cember SI,  1801,  and  ran  from  January  1, 
1891,  to  January  1, 1882." 

BxceptlonB  2,  4,  and  6  are  omitted,  as  not 
material. 

Decree:  *Tb\B  Is  an  appeal  from  the  court 
of  probate.  Tbe  qnatlans  made  relate  to  the 
manner  ot  charging  Interest  against  the  de- 
fendant administrator,  the  plalutiff  complain- 
ing of  the  omission  or  failure  to  charge  In- 
terest for  the  year  18S7.  It  was  agreed  In 
writing  between  idalntlff  and  d^endants  that 
the  accotmt  shoidd  begin  with  a  fixed  amount 
January  1,  1888,  the  agreement  bdng  set 
forth  In  tbe  record;  and  it  Is  admitted  by  tbe 
parties  that  IJie  agreonent  Is  Mndlng.  No  er- 
ror Is  shown  in  the  mode  of  calcuIatUm,  m 
In  the  calculation  ot  the  faiterest  as  allowed  by 
the  court  of  probate.  The  decree  of  tbat  court 
finds  that  the  d^endant  admlnistrattw  Is  in- 
debted to  the  plaintiff  admbiistrator  in  the 
snm  of  $405.82  at  the  date  of  the  decree. 
This  finding  Is  approved,  and  the  plaintlfr 
should  have  Judgment  agslnst  the  defendants 
for  tbat  amount  The  appeal  Is,  therefore, 
dismissed,  the  judgment  ot  the  court  of  pro- 
bate Is  sustained,  and  the  case  remanded  to 
that  court" 

J.  Clougb  Wallace,  for  appellant  Munro 
&  Munro,  for  respondents. 

McIYER,  C.  J.  This  was  a  proceeding  In 
the  court  of  probate  for  Union  county  for  an 
accounting  by  the  defendant  J.  Berry  Ridi- 
ards,  as  administrator  of  J.  C  Richards,  de- 
ceased, who  was  the  qualified  executor  of 
the  will  of  James  A.  Tucker,  deceased,  for  an 
account  of  his  Intestete's  dealings  as  executor 
with  his  testetor's  estate;  to  which  proceed- 
ing the  sureties  on  the  administration  bond 
of  J.  Berry  Richards  were  made  parties  de- 
fendant The  cause  was  heard  In  the  court  ot 
probate  on  the  pleadings  and  an  agreed  state- 
ment, together  with  tbe  returns  of  J.  O.  Rich- 
ards as  executor.  The  following  is  a  copy  of 
ao  much  of  said  agreed  statement  as  affects 
the  questions  involved  In  this  appeal:  It  "Is 
agreed  in  the  above-stated  case  that  the  ac- 
count of  J.  0.  Richards  as  executor  shall  be 
stated,  and  the  liability  fixed  as  follows:  No 
matter  previous  to  Jantiary  1,  1888,  shall  be 
called  In  question  or  enter  Into  the  accounting 
except  that  he  shall  be  charged  with  $1,671.73, 
the  balance  on  hand  on  January  1,  1888, 
brought  forward  from  1887,  and  excepting 
further  that  tbe  questions  whether  he  Is  to 
be  charged  interest  on  said  balance,  and.  If 
so,  in  what  manner,  and  how  interest  Is  to  be 
charged  for  the  year  1888  and  subsequent 
years,  are  to  be  Judicially  passed  upon  by  the 
court  ftnd  considered  as  altering  into  the 
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acconntliig,  with  ilffht  of  appeal  reserved  to 
Idalntiff  w  defendants  aa  tbe  qnntlcmB  ot  In- 
terest In  stating  the  account  the  executor 
shall  be  diarged  vlth  the  balance  on  hand 
January  1,  1888t  94^871.78,  wtth  or  without 
Interest  thereon,  aa  the  oonrt  shall  JodlciaUy 
determine,  and  the  account  stated  for  eodi 
year."  Then  f<^owB  a  q>eclflcation  of  certain 
charges  to  be  made,  and  a  specification  of 
certain  credits  to  be  allowed,  and  certain 
items  to  be  disallowed,  irtiich  need  not  be  set 
out  in  detail,  as  they  are  not  biTolved  in 
this  appeal;  and  then  the  agreemeot  proceeds 
aa  ftrilows:  "The  execotor  is  not  to  be  char 
ged  wltb  any  other  Items  or  mattera  than 
those  ho^  specified,  but  this  does  not 
dnde  lawful  Interest  on  tbe  balance  of  $4,- 
671.78,  bron^t  forward  from  18B7,  and  any 
balances  thereafter;  but  no  Interest  is  to  be 
charged  <m  any  sum  or  balance  prerlons  there- 
to, and  the  executor  Is  not  to  be  credited  with 
any  otbor  matters  than  those  herein  specified. 
All  the  executin's  returns  to  be  In  erldence 
before  fbe  court  for  considering  questions  and 
making  up  the  account"  Tbe  Judge  of  pro- 
bate rendered  his  decree,  accompanied  by  a 
statement  of  the  account  of  the  executor  up 
to  the  eth  of  July,  iS&l,  when  the  last  pay- 
moit  seems  to  have  been  made,  and  ascer- 
tained the  balance  then  due  by  the  execute 
to  be  the  sum  of  $26:^.70,  upon  which  he  cal- 
culated interest  from  that  date  up  to  the  date 
of  the  decree,  and  renders  judgment  for  the 
aggregate  sum  so  ascertained,  to  wit  the 
sum  of  9405.82.  From  tills  judgment  the 
plaintiff  appealed  to  tiie  circuit  court  upon 
the  seTeral  exceptions  set  out  In  the  "cflse," 
which  appeal  was  heard  by  his  honor.  Judge 
EmMt  Gary,  who  rendered  judgment  dls- 
mlsshig  said  ai>peal,  and  affirming  the  judg- 
ment of  the  court  of  probate.  Tbe  plaintiff 
now  appeals  from  the  judgment  of  the  circuit 
conrt  upon  the  several  excq;tti<m8  set  out  in 
tiie  record,  which  exceptions,  together  with 
tbe  decree  of  Judge  Ernest  Gary,  ahould  be 
Incorporated  by  the  reporter  In  hie  report  of 
the  case. 

Tbe  first  exception.  Imputing  error  to  the 
circuit  Judge  in  holding  that  plaintiff  was 
amduded  from  claiming  Interest  on  the  agreed 
balance  of  94,671.73  from  the  1st  of  January. 
1888,  by  tbe  agreement  ber^  above  set  out 
Is  based  upon  a  misconception  of  the  decree  of 
the  circuit  judge,  and  must  therefore,  be 
overruled.  We  do  not  understand  that  Judge 
Gary  based  his  conclusions  upon  any  such 
groimd.  He  rimply  stated  that  the  parties  had 
agreed  "that  tbe  account  should  begin  with  a 
fixed  amount  let  January.  1888."  and  that 
was  unquestionably  a  correct  construction  of 
.the  agreement;  but  he  does  not  say,  nor  does 
lie  intimate,  that  the  plalntifr  was  concluded 
by  such  agreement  from  claiming  Interest  on 
the  amount  so  agreed  upon  from  the  let  of 
January,  1888.  On  tiie  contrary,  he  proceeds 
to  say  that  "no  oror  Is  rtiown  In  the  mode 
of  calculation,  or  In  the  calculation  of  the 
Interest  as  allowed  by  the  court  of  probate." 


In  other  words,  the  drcuit  judge  based  his 
concluslmi  not  upon  tbe  gronnd  that  tiie  plain- 
tiff was  preduded  from  claiming  Interest  on 
the  wh<de  amount  of  the  sum  agreed  upon  as 
the  balance  on  tbe  1st  (tf  January,  1S8S,  by 
the  agreement  but  upon  t3ie  ground  that  the 
Judge  of  probate  had  adopted  the  connct  mode 
of  calculating  interest 

^nie  second  and  third  exceiiUcHis  present 
tiie  real  question  In  the  case,  and  that  Is 
Aether  there  was  error  In  the  mode  adopted 
of  calculating  Interest  upon  the  annual  bal- 
ances; OT.  to  state  the  question  mote  precise- 
ly, is  there  any  inflexible  rule  wbldi  requires 
that  in  taking  the  account  of  an  adminis- 
trator or  other  trustee  Interest  shall  be  cal- 
culated on  the  annual  balance  found  on  the 
1st  of  January  In  any  given  year  In  the  hands 
of  the  administrator,  for  the  whole  of  sucb 
year,  without  regard  to  tiie  disbursements 
made  during  sudi  yeax7  Jf  there  is  any  such 
ix^xlble  rule,  tben  it  is  manifest  that  the 
Judge  of  probate  erred  In  the  mode  whldi  he 
adopted  tot,  calculating  the  Interest  on  an- 
nual balances,  and  the  circuit  judge  was  like- 
wise In  error  In  approving  the  mode  of  cal- 
culation adopted  by  the  judge  of  probate,  for 
the  judge  of  probate,  in  ascertaining  the  sum 
which  was  entitled  to  bear  Intemt  from  the 
Ist  of  January,  1888,  added  to  tbe  balance 
of  94,671.78,  agreed  upon  by  the  iiarUes  the 
amount  of  all  receipts  during  that  year,  and 
from  the  sum  so  ascertained  he  deducted  all 
the  disbursements  made  during  said  year, 
and  upon  the  balance  thus  ascertained  he  cal- 
culate Interest  from  the  Ist  of  January.  1888, 
to  the  let  of  January,  1888,  and  so  on  from 
yeu  to  year.  But  we  do  not  think  that  there 
Is,  or  ought  to  be,  any  such  Inflexible  rule, 
and,  on  the  contrary,  that  the  mode  of  cal- 
culating Interest  in  a  case  like  tiie  present  de- 
p«id8  largely  upon  the  circumstances  of  each 
particular  case.  This  view  Is  fully  Biq>ported 
by  at  least  two  wdl-cousidered  cases— Dixon 
V.  Hunter's  Distributees.  S  Hill,  201,  and  Bak- 
er V.  Lafitte,  4  Rich.  Eq.  SKir-where  Johns- 
ton, Ch.,  In  delivering  the  opinion  of  tiie  court 
collects  the  eases  on  the  subject  In  a  note  to 
bis  opinion.  In  the  cose  of  Dtxon  v.  Hunter, 
supra,  the  law  vpoa  the  snblect  Is  thus  laid 
down:  '*The  general  rule  as  laid  down  In 
all  the  cases  In  reference  to  tbe  accountability 
of  trustees  is  that  they  shall  use  such  dili- 
gence in  the  preservation  and  ImiHwvement 
of  the  trust  fund  as  a  prudent  man  would  do 
In  relation  to  his  own  affairs.  The  corollaries 
to  this  proposition  are:  First  that  be  shall 
not  make  profit  out  of  his  trust;  and,  sec- 
ond, tiiat  he  diall  be  charged  with  no  loss  ex- 
cept for  neglect  of  duty.  All  rules  on  tiie 
accountability  of  trustees  must  be  made  la 
subordination  to  these  principles;  and  when- 
ever a  case  occurs  In  which  the  aj^Ucatlon  of 
a  goieral  rule  violates  these  principles,  the 
case  should  constitute  an  exception  to  the 
rule,  and  be  decided  ^th  reference  to  the 
great  prlndples  which  I  have  just  stated.** 
The  learned  Judge  then  goea  m.  to  show  that 
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In  many  cases  to  charge  an  adoilQtstrator 
with  Interest  on  whatever  Bom  was  in  his 
hands  on  the  let  of  Jannary  hi  a  given  year 
as  an  hivarlable  rule  would  work  most  fla- 
grant injustice  to  the  administrator.  In  re- 
ferring to  the  previous  casas  of  Jones  v.  West 
and  Davis  v.  Wright.  2  HiU,  fi60,  It  was  held 
that  the  general  rule  laid  down  hi  those  caaea 
of  charging  Intereitt  on  annual  balances  may 
be  Just  In  Its  operation  when  the  receipts  ex- 
ceed the  expenditures  of  the  current  year, ' 
where  the  payments  exceed  the  receipts, 
the  receipts  should  be  added  to  the  annual 
balance  on  hand,  and  from  the  aggregate  the 
payments  of  that  year  be  deducted,  and  oa 
this  balance  only  should  interest  be  charged. 
So,  in  Baker  v.  Lafltte,  supra,  Johnston,  Ch., 
in  delivering  the  opinion  of  the  court,  uses  the 
following  language:  "The  general  principles 
api^icable  to  the  subject  are  that  a  trustee  is 
not  to  make  profit  out  of  the  trust  funds  in 
his  hands,  and  that  he  shall  exercise  that  de- 
gree of  diligence  In  relation  to  the  trust  es- 
tate which  men  of  ordinary  prudence  exercise 
with  respect  to  their  own  estates;  and.  If  any 
loss  results  from  his  failure  In  this  respibct, 
he,  and  not  his  cestui  que  trust,  must  bear  It. 
These  principles  must  guide  In  the  decision  of 
all  cases,  and  the  application  of  any  universal 
and  Inflexible  rule  Is  Impossible,  because  such 
rule  would,  under  some  circumstances,  serve 
rather  to  sacrifice  than  to  advance  the  gen- 
eral principles  which  It  Is  its  Intention  and 
parpose  to  carry  out."  The  learned  chancel- 
lor then  iMOCcedB  to  suggest  various  Instances 
In  which  It  would  be  necessary.  In  order  to 
preserve  the  general  principles  above  stated, 
to  vary  the  rule,  and  uses  the  following  lan- 
gaage:  "Though  the  general  rule  la  to  de- 
duct from  the  last  annual  balance  and  the 
sums  received  during  the  current  year  all 
sums  expended  during  the  same  year,  reserv- 
ing the  balance  thus  left  as  that  upon  which 
interest  should  be  computed  from  the  begin- 
ning of  t^t  year,  yet  there  may  be  special 
circumstances  attending  particular  cases 
which  should  defeat  the  rule."  Again,  In 
speaking  of  the  annual  balance,  he  says: 
"The  balance,  however,  may  be  reduced  (and, 
of  course,  the  computation  of  interest  varied) 
by  the  receipts  and  expenditures  of  the  year 
following  that  In  which  It  is  established;  as, 
for  instance,  if  in  that  succeeding  year  the 
trustee  expends  mote  than  he  receives,  he 
should  be  presumed  to  hare  held  so  much  of 
the  last  annual  balance  as  was  necessary  to 
make  up  the  dIfFerence.  in  which  case  interest 
should  be  computed  only  on  the  residue  of 
the  balance  not  thus  emplt^ed."  These  two 
cases  establish  conclusively  two  propositions: 
(3)  That  In  an  accounting  by  a  trustee  there 
la  no  Inflexible  rule  as  to  the  mode  of  com- 
puting the  Interest  on  annual  balances;  (2) 
that  where,  in  taking  such  accounting.  It  ap- 
pears that  the  disbursements  during  any  given 
year  exceed  the  receipts  of  such  year,  the 
whole  amount  of  the  balance  found  to  be  In 
the  bandit  ci  the  trustee  on  tlie  1st  day  of 


January  of  that  year  does  not 'bear  interest 
for  12  months,  but  the  interest-bearing  bal- 
ance must  be  ascertained  by  adding  to  the 
annual  t»lance  found  to  be  in  the  hands  of 
the  tmatee  on  the  1st  day  of  January  in  any 
given  year,  and,  deducting  from  the  sum 
thus  ascertained  the  whole  amount  of  the  pay- 
ment made  during  such  year,  the  residue  only 
will  constitute  the  Interest-bearing  fund  for 
that  year.  This  Is  exactly  the  mode  of  com- 
puting the  Interest  which  was  adopted  by  the 
Judge  of  probate  in  this  case;  and  as  it  Is 
manifest  from  the  account  filed,  with  the  de 
cree  of  the  Judge  of  probate,  that  the  amounts 
of  the  payments  made  in  each  of  the  years 
1^,  18S6,  1800,  and  1801  exceeded  the  re- 
ceipts for  those  years,  there  was  no  error. 
Exceptions  2  and  3  to  the  Judgment  of  the 
circuit  court  must  therefore  be  overruled. 

Exception  4  Imputes  error  to  the  circuit 
Judge  In  sustaining  the  action  of  the  Judge 
of  probate  In  resting  the  accounting  of  the 
executor  on  the  6th  of  July,  1891,  instead  of 
on  the  31st  of  December  following.  The  ac- 
count shows  that  on  the  1st  day  of  January. 
ISffl,  the  balance  appearing  to  be  in  the  hands 
of  the  executor  amounted  to  fl,S33.86,  and 
that  there  was  nothing  received  during  that 
year  by  the  executor,  but  that  during  the 
year  payments  were  made  up  to  the  6th  of 
July,  amounting  to  $1,280.10,  which,  on  the 
principle  above  stated,  being  deducted  from 
the  balance  In  the  bands  of  the  executor  on 
•the  Ist  of  January,  1891.  left  as  the  true  in- 
terest-bearing fund  the  sum  of  $253.76,  upon 
which  interest  was  computed  from  the  1st  of 
January,  1801,  up  to  the  6th  of  July,  1801. 
when,  as  It  seems,  the  last  payment  was 
made,  and  then  the  final  balance  was  struck, 
upon  which  interest  was  computed  from  that 
day  up  to  the  date  of  the  decree  of  the  Judge 
of  probate.  In  this  we  see  no  error,  and 
therefore  the  fourth  exception  must  be  over- 
ruled. 

The  fifth  exception  Is  disposed  of  by  what 
has  already  been  said  as  to  the  proper  mode 
of  computing  the  interest.  The  Judgment  of 
this  court  is  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


FOSTER  et  al.  t.  CRAWFORD.  SAME  v. 
HEATH  et  al.  SAME  v.  CUNNINGHAM. 
SAME  V.  POOVEY.  SAME  v.  LANCAS- 
TER COTTON  MILLS.  SAME  v.  SPRINGS 
(two  cases).  SAME  v.  PORTER.  SAME  v. 
McMANUB.  8AUB  v.  JONES.  SAME  v. 
GULP. 

(Supreme  Court  of  South  Oarolina.    April  80, 
19000 

SUMMONS— SERVICE  ON  INFANTS— AC  KN  OWL - 

EDQMENT  BY  MOTHER— RECORD— AMEND- 
ING OFFICER'S  RETURN. 

1.  I'D  an  action  settling  the  estate  of  a  de- 
cedent, the  sarviving  wife.— administratrix,— as 
plaintlfL  named  her  Infant  children  as  defend- 
ants. Uk  making  service,  the  officer's  indorse- 
ment on  the  writ  stated  that  hf>  had  served  de- 
fondanti  by  deUvering  process  to  them  person- 
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ally,  aad  leaTing  copies  at  theii  residence;  and 
the  mother,  witD  whom  they  redded,  acknowl- 
edged  service  on  her  of  a  copy  of  the  Bommons 

for  the  infants.  The  indorsement  of  service  on 
a  sammons  in  a  supplemental  complamt  stated 
perBonal  aerrice  on  defendants,  with  a  a  ac- 
knowledgment of  service  by  the  mother  for  the 
infants.  A.  guardian  ad  litem  was  appointed  at 
the  petition  of  the  mother,  who  appeared  and 
answered  for  the  infants.  No  fraud  was  claim- 
ed. Bcld,  that  the  infant  defendants  had  been 
duly  served. 

2.  Where  an  oflScer's  return  on  the  summons 
is  defective  as  to  the  time  and  place  of  accept- 
ance, the  return  can  be  amended  so  as  to  state 
the  facts. 

Appeal  from  common  pleas  circuit  court  of 
Ijiucaster  couuty;  O.  W.  Buchanan,  Judge. 

Actions  by  Gertrude  Foster  and  others 
against  R.  It.  Crawford,  Heath,  Springs  & 
Co.,  W.  J.  Cnnnlngham,  Q.  W.  Poovey,  the 
Lancaster  Cotton  Mills,  Leroy  Springs,  Grace 
W.  BprlnsB,  W.  B.  Lee  Porter,  B.  C.  McMan- 
va,  Ira  B.  Jones,  and  Abram  T.  Cnlp.  The 
casra  were  heard  together.  Judgment  for  de- 
fendants, and  pialntlCfs  appeal  In  each  case. 
Affirmed. 

The  order  of  Judge  Buchanan,  and  his  rea- 
sons for  passing  the  same,  are  substantially 
as  follows: 

"There  Is  no  dispute  as  to  the  facts  In  their 
case,  the  only  question  In  the  case  submitted 
to  the  court  being  a  question  of  law.  It  Is 
conceded  that,  if  the  decree  for  the  sale  of 
the  lands  of  the  Foster  estate,  made  in  the 
case  of  Charlotte  R.  Foster  v.  Elolse  Foster- 
et  al.,  was  not  void,  then  the  defendant  has 
legal  title  to  the  land  here  in  question.  But 
It  Is  claimed  by  plaintiffs  that  said  decree  was 
and  is  void  as  to  plaintiffs  in  this  action;  the 
claim  being  that  said  plaintiffs  here  were 
never  properly  served  with  process  In  said 
former  action,  In  which  they  were  named  as 
defendants.  The  question  Is  whether  the  rec- 
ord In  said  action  of  C.  R.  Foster  v.  Elolse 
Foster  et  al.  shows  that  the  Infant  defeM- 
ants  there,  who  are  plaintiffs  In  this  action, 
were  served  with  the  summons,  so  as  to  give 
the  court  Jurisdiction  of  the  pei^ons  and  prop- 
er^ of  said  Infant  defendants  in  said  former 
action.  The  claim  of  the  plaintiffs  In  this 
action  is  that.  In  order  to  obtain  Jurisdiction 
over  them  as  defendants  In  said  former  ac- 
tion, they  being  Infants  under  fourteen  years 
of  age,  it  must  appear  from  the  record  that 
the  officer  serving  the  summons  therein  de- 
livered the  same  to  said  Infant  defendants 
therein,  and  also  to  0.  11.  Foster,  the  mother 
of  said  infant  defendants,  and  the  person  with 
whom  they  resided;  she  being  also  the  plain- 
tiff In  said  action.  The  plaintiffs  claim  that 
no  such  service  by  formal  delivery  to  the 
said  C.  R.  Foster  for  the  said  Infants  was 
made;  that  her  admission,  acknowledgment, 
and  acceptance  of  service  as  the  mother 
said  infants,  and  the  person  with  whom  they 
resided,  which  is  indorsed  upon  the  summons 
and  signed  by  her,  and  wlilch  Is  also  contain- 
ed In  her  petition  for  appointment  of  guardian 
ad  litem,  la  not  aufficlent,  and  does  not  show 


service.  In  the  first  place,  the  court  holds 
that  the  mother  and  only  surviving  parent  of 
these  Infants  being  the  plaintiff  In  the  cause, 
and  cognizant  of  the  issuance  of  her  own  sum- 
mons, it  was  not  necessary  that  there  should 
be  any  formal  service  whatever  upon  ber; 
the  object  of  service  being  to  give  notice,  and 
she  having  notice  already,  and  acting  upon 
that  notice  In  procuring  the  appointment  of 
a  guardian  ad  litem  for  the  Infants.  There 
being  no  general  or  testamentary  guardian, 
and  the  plaintiff  being  the  mother,  and  the 
person  with  whom  the  Infant  defendants  re- 
sided. It  would  be  a  vain  and  useless  act  to 
make  a  formal  delivery  to  her  of  her  own 
summons  by  the  hands  of  an  officer  or  other 
person  to  make  such  formal  service.  In  point 
of  fact,  however,  the  record  shows  that  the 
summons  was  served,  by  delivery  to  the  In- 
fant defendants,  as  appears  by  the  proof  of 
service  Indorsed  on  the  summons,  and  also 
shows  that  it  was  served  on  C.  B.  Foster,  tbe 
mother  of  said  Infanta,  and  the  person  with 
whom  they  resided,  as  appears  by  the  written 
acknowledgment  signed  by  her.  Indorsed  up- 
on the  summons.  Besides,  In  her  petition  for 
the  appointment  of  guardian  ad  litem  for 
these  same  Infants,  there  appeaia  a  clear  ac- 
knowledgment and  admission  of  service. 
The  record,  therefore.  In  the  case  of  C.  R. 
Foster  T.  Elolse  Foster  et  al.,  shows  affirma- 
tively the  Infant  plaintiffs  here,  all  of  whom 
were  defendants  there,  were  served  with  the 
process  in  that  action  by  the  delivering,  not 
merely  to  the  infants  themselves,  but  also  to 
their  mother,  C  B.  Foster,  with  whom  these 
Infants  resided.  Zt  shows  that  the  said  C. 
K.  Foster  thereupon  applied  for  and  procured 
the  appointment  of  a  guardian  ad  litem  for 
said  infants,  who  appeared  and  answered  for 
and  In  the  name  of  said  Infants.  Thereafter 
a  decree  for  the  sale  of  said  lands  was  made, 
the  sale  had,  under  which  defendant  acquired 
title  to  the  land  here  In  question,  and  such 
sale  and  conveyance  confirmed  by  the  court. 
It  must  be  concluded  that  the  title  to  the  land 
In  question  passed  by  such  sale,  conveyance, 
and  confirmation  of  sale." 

Thereupon  the  presiding  Judge,  O.  W.  Buch- 
anan, signed  the  following  order  or  decree  In 
the  case  against  R.  L.  Crawford: 

"A  jury  trial  of  the  legal  Issues  as  to  the 
title  to  the  land  here  In  question  having  been 
duly  waived  by  the  parties  plaintiff  and  de- 
fendant, and  the  said  legal  issue  as  to  the  ti- 
tle of  the  land  here  In  question  having  been 
submitted  for  determination  by  the  court, 
the  equitable  issues  raised  by  the  allegations 
of  the  answer  and  the  counterclaim  for  bet- 
terments therein  set  op  being  reserved,  after 
hearing  the  evidence  I  find  that  the  legal  ti- 
tle to  the  land  here  in  question  is  In  the  de- 
fendant; there  behig  no  Jurisdictional  de- 
fect in  the  case  of  Charlotte  B,  Foster  v. 
Elolse  Foster  et  al.,  the  facts  are  not  dis- 
puted, and  the  reasons  for  the  conclusion 
that  there  la  no  jurisdictional  defect  In  the 
record  of  the  jndgmait  in  the  case  of  Char- 
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lotte  R.  Foster  t.  Eloise  Foster  et  aL  bare 
been  orally  stated,  and  taken  down  by  the 
stenographer.  Hereupon  It  is  ordered  and 
adjudged  that  the  complaint  be  dismissed, 
with  costs.  O.  W.  Buchanan,  Judge  Presid- 
iDg.   October  25,  1890." 

The  above  is  the  order  lu  the  case  against 
B.  L.  Crawford.  In  each  ot  the  other  cases 
by  same  plaintiffs  against  the  defendants 
severally  named  In  the  several  cases  stated  In 
the  title  tt  Tvaa  conceded  by  plaintiffs  In  open 
court  that  said  decision  of  the  questlou  sub- 
mitted to  and  decided  by  the  court  by  the 
decree  in  the  above-stated  case  against  R.  Lk 
Crawford  was  conclusive  of  the  issue  sub- 
mitted in  the  said  other  cases;  the  facts  in 
said  other  cases  ufton  this  particular  issue 
being  admitted  by  plaintiffs  to  be  substantial- 
ly the  same  as  in  the  Crawford  case;  the 
defendants  in  said  other  cases  holding  under 
deeds  executed  by  the  clerk  of  the  court  In 
pursuance  of  sales  made  as  In  the  Crawford 
case;  all  other  Issues  in  said  other  cases  be- 
ing reserved.  Accordingly  the  following  de- 
cree In  each  of  the  other  cases  stated  in  the 
title  was  made: 

"The  issue  as  to  the  legal  title  in  this  ac- 
tion being  the  same  as  in  the  action  by  the 
same  plaintiffs  against  R.  L.  Qrawford,  de- 
fendant. In  which  a  decree  was  made  at  this 
term  dismissing  the  complaint,  and  it  being 
conceded  by  plaintiffs  that  the  decision  in 
the  case  Just  mentioned  Is  conclusive  of  the 
question  of  title  raised  by  the  pleadings  in 
tbiB  case,  and  said  issue  as  to  legal  title 
lu  this  case  having  been  herein  submitted  by 
agreement  for  determination  by  the  court, 
and  it  being  conceded  that  the  decision  in  this 
case  depends  upon  the  same  facts  as  In  the 
case  against  R.  L.  Crawford  above  mention- 
ed: Hereu[>on  it  is  ordered  and  adjudged, 
for  the  reasons  stated  in  the  decree  In  the 
said  case  agaiost  R.  L.  Crawford,  above  men- 
tioned, that  the  complaint  herein  be  dismlss- 
«d,  with  costs.  O.  W.  Buchanan,  Judge  Pre* 
siding/' 

X  T.  Hay  and  J.  Harry  Foster,  tor  appel- 
lants. Chas.  D.  Jones,  R.  E.  ft  R.  B.  Alli- 
son, Ernest  Moore,  and  T.  T.  WiUlams,  for 
xeqpondoits. 

WATTS,  Acting  Associate  Justice.  These 
caaes  were  heard  together  on  appeal  from  a 
-decree  of  his  honor.  Judge  Buchanan.  Judge 
Buchanan  heard  the  case  of  plaintiffs  (appel- 
lantsj  against  R.  L.  Crawford,  defendant 
{respondent),  by  consent,  without  a  Jury,  at 
Lancaster,  at  October  term  of  circuit  court, 
1889,  and  it  was  agreed,  as  the  facts  were 
the  same,  substantially,  in  the  other  cases  on 
the  issue  involved,  that  whatever  decree  was 
entered  in  this  case  should  be  entered  in  each 
of  the  other  cases  stated  In  the  title.  When 
the  cause  was  heard  by  Judge  Buchanan 
there  was  no  dispute  as  to  the  facts  of  the 
case,  and  the  determination  of  the  case  tum- 
solely  upon  the  point  aa  to  whether  or  not 


these  plaintiffs  (appellants;  had  been  proper- 
ly served,  and  made  parties  to  a  suit  Institut- 
ed by  their  mother,  Charlotte  R.  Foster,  as 
administratrix  of  the  personal  estate  of  J.  H. 
Foster,  deceased,  plaintiff,  against  Eloise  Fos- 
ter et  al.,  defendants,  to  pay  debts,  partition 
lands,  etc.  It  was  conceded  that  these  plain- 
tiffs (appellants)  were  named  In  said  suit  as 
parties  defendant,  but  It  was  denied  that  such 
service  had  been  made  as  would  make  them 
parties  to  said  suit,  and  bind  them  by  an  or- 
der or  decree  passed  therein.  His  honor, 
Judge  Buchanan,  held  that  these  plaintiffs 
(appellants)  had  been  made  parties  to  that 
suit,  and  were  bound  by  orders  and  decrees 
therein  made,  and  found  that  the  legal  title 
to  the  lands  in  question  was  in  defendants. 
He  found  that  the  appellants  here,  who  were 
minors  and  defendants  In  that  case,  were 
personally  served  by  delivery  of  process  in 
that  case;  and  their  mother,  and  the  person 
with  whom  they  reside,  admitted  In  writlug 
that  she  had  been  served  with  summons  in 
that  cose,  and  this  acknowledgment  was  In- 
dorsed on  the  summons  therein.  He  further 
held  and  decided  that  as  the  mother,  with 
whom  the  minors  lived,  had  knowledge  of  the 
suit  (It  having  been  instituted  by  her,  and 
she  being  the  plaintiff  therein).  It  was  unne(> 
essary  for  her  to  be  served.  In  order  to  prop- 
erly bring  the  infants  before  the  court,  and 
that  service  upon  them  was  sufflclent.  Inas- 
much as  she  petitioned  the  court,  and  had 
a  guardian  ad  litem  appointed  to  represent 
them.  The  order  of  Judge  Buchanan,  and 
his  reasons  given  for  passing  the  same,  should 
be  incorporated  in  the  report  of  this  case. 
From  this  decree  of  Judge  Buchanan  the 
plaintiffs  appeal,  alleging  error:  "First  That 
bis  honor  erred  in  holding,  in  the  case  where 
the  mother  and  sole  parent. is  plaintiff  In  ac- 
tion against  her  minor  children,  defendante, 
it  Is  not  necessary  that  the  summons  in  ac- 
tion should  be  served  upon  the  parent;  thei-e 
being  no  general  or  testamentary  guardian 
of  said  defendants.  Second.  That  his  honor 
erred  in  holding  that  It  appeared  upon  the 
record  that  the  summons  In  the  action  of 
Foster  v.  Foster  et  aL  was  served  upon  the 
mother  and  only  BorrlTlng  parrat  of  minor 
defendants." 

From  my  view  of  the  case,  it  is  not  neces- 
sary to  consider  the  first  ground  of  appeal. 
The  record  in  the  case  of  Charlotte  B.  Foster, 
as  administratrix,  etc.,  plaintiff,  against  Eloise 
Foster  et  al.,  shows,  by  sworn  return  of  W. 
McD.  Brown,  made  on  2lBt  of  January,  1889, 
that  he  personally  served  the  defendants  in 
that  suit,  "by  delivering  to  them  personally, 
and  leaving  with  them,  copies  of  the  same, 
at  their  residence,  at  I^ancaster,  S.  C,"  on 
the  10th  of  January,  1889;  and  he  proceeds 
to  name  the  parties  served,  and  among  those 
named  as  so  served  are  the  appellants  here. 
On  the  back  of  said  summons  Is  the  indorse- 
ment: "As  the  only  surviving  parent  and 
protector  of  these  infftnt  children  herein  nam- 
ed* I  do  hereby  acknowledge  service  of  a  copy 
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of  this  Bnmmoni  on  me  for  them,  who  were 
also  personally  served  on  the  l&tb  day  of  Jan- 
uary. 1888.  They  all  reside  with  me.  C.  B. 
Foster,"  Later  on  a  summons  was  Issued  to 
a  supplemental  complaint  In  said  case,  and 
upon  the  back  of  which  we  find  a  return  of 
\V.  M.  Crawford,  nnder  oath,  that  he  served 
the  defendants  In  that  case  "personally,  and 
leaving  with  each  of  them  a  copy  of  the  same 
at  their  home,  at  Lancaster,  S.  C,  on  the 
28th  day  of  May,  1891";  and  then  he  goes 
on  to  name  the  parties  serred,— the  parties 
named  as  so  served  being  the  appellants  here- 
in. On  the  back  of  said  summons  to  said  sap- 
plemental  complaint  In  said  record  Is  in- 
dorsed:  "On  the  28th  da^  of  May,  1891,  as 
frell  aa  before  and  since  that  date,  my  chil- 
dren, the  defendants,  were  all  living  with 
me,  as  their  mother;  and,  as  their  mother 
and  only  protector,  I  acknowledge  service  of 
this  summons  on  me,  aa  the  mother  of  all 
who  were  under  the  age  of  fourteen  years 
of  age  as  of  that  date,  to  wit,  28th  day  of 
May,  1881.  Q  R.  Foster."  After  that,  Mrs. 
Foster  petitioned,  on  July  10,  1881,  for  a  T. 
Oomiers,  Esq.,  to  be  appointed  guardian  ad 
litem  to  represent  the  infant  def^dants;  and 
be  was  appointed,  and  made  answer  on  Ju- 
ly 18,  1881,  by  T.  S.  Carter,  also,  as  their  aV 
tomey.  There  Is  no  suggestion  here  that  any 
fraud  has  been  practiced,  any  nnfair  ad- 
vantage taken,  or  that  the  property  sold  un- 
der proceedings  In  the  case  of  Foster,  admin- 
istratrix, etc.,  V.  Foster,  brought  less  than  Its 
full  value,  at  which  sale  It  appears  that  Mrs, 
Foster,  the  mother  of  appellants,  purchased 
the  property;  but  the  sole  contention  Is  that 
Mrs.  Foster  was  not  served,  and  return  made, 
In  strict  accord  with  the  terms  of  the  stat^ 
nte  regulating  how  intent  defendants  are  to 
be  served  and  made  parties  to  suits.  The  ac- 
knowledgment of  Mrs.  Foster  shows  that  she 
was  served  with  copies  of  summons  on  the 
same  day  that  her  children  were  served  by 
the  officer  with  summons.  The  acknowledg- 
ment shows  that  the  Infant  defendants  lived 
with  her.  The  officer's  affidavit  shows  that 
their  residence  was  Lancaster,  S.  C.  Suppose 
she  did  not  give  a  written  acceptance  of  serv- 
ice the  day  she  was  served  with  the  summons; 
what  was  there  more  wrong  In  her  acknowl- 
edging later  that  she  had  been  served  on  that 
day,  than  there  Is  in  a  person  serving  a  sum- 
mons on  one  day,  and  later  on,  and  on  a  dif- 
ferent day,  making  an  affidavit  that  on  a  par- 
ticular day  named  he  served  the  summons? 
Mrs.  Foster  could  not  deny  service  on  the 
day  set  out  In  her  acknowledgment,  If  she 
attempted  to  do  so.  Then,  again,  If  It  were 
necessary,  the  court  could  allow  the  return 
to  be  amended  so  as  to  comply  with  the  very 
strict  construction  asked  for  In  this  case,  as 
to  what  acceptance  should  contain,  as  to 
time,  place,  etc.;  and  It  would  most  certainly 
do  so,  rather  than  upset  sales,  and  deprive 
purchasers  of  land  paid  for,  when  It  Is  not 
even  suggested  that  there  was  any  fravd, 
wrongdoing,  or  unfaimesa  In  the  sale  had 


under  the  proceedings  in  this  case.  But  we 
think  the  record  shows  affirmatively  that  the 
Infants  and  their  mother  were  both  served 
with  summons,  and  that  the  judgment  of  the 
circuit  court  should  be,  and  It  Is,  affirmed. 
It  Is  also  ordered  that  the  clerk  of  this  court 
do,  at  the  proper  time,  send  down  the  remitti- 
tur In  each  of  the  cases  stated  In  the  title,  in 
accordance  with  the  Judgment  herein  announ- 
ced. 

JONES,  3^  not  sitting. 


HBROLD  et  aL  V.  BARLOW. 

(Supreme  Court  of  Appeals  of  West  Virginia. 
April  7,  1800.) 

FRAUDULENT  CONVETANCB—PRSPBRBNCB— 
CONSIDERATION. 

1.  A  cooveyance,  in  considentlon  of  an  ante- 
cedent debt,  fnun  an  insolvent  to  hla  creditor, 
wilhout  frandulent  intent  in.  the  creditor,  though 
the  creditor  know  of  his  debtor's  iuBolvency, 
does  not,  alone,  stamp  the  conveyance  as  one 
fraudulent  in  fact  and  utterly  void;  but  it  standst 
for  the  benefit  of  all  creditors,  Including  the  one 
thus  preferred. 

2.  A  conveyance  by  an  insolvent  debtor  to  a 
bona  flde  grantee,  for  valuable  coDsIderation,  not 
a  debt,  Is  valid,  and  not  subject  to  be  held  a  wef- 
ereoce  under  Code  1881,  c.  74,  i  2;  and  if  the 
conrideration  is  part  rash,  and  part  an  anteced- 
ent debt  due  from  the  insolvent  to  the  pur- 
chaser, the  conveyance  will  be  held  as  a  pref- 
erence inuring  to  the  ben^t  of  all  creditors  of 
ttie  insolvent,  beyood  the  cash  payment;  but 
the  purchaser  will  be  preferred,  to  the  extent  of 
such  cash  payment,  over  general  creditors. 

3.  In  a  conveyance  by  an  insolvent  debtor, 
operating,  under  Code  1891,  c.  74,  $  2,  as  a 
preference,  and  standing  for  the  benefit  of  al! 
creditors,  if  the  purchaser  discfaarffe  [Hrior  liens 
on  the  property,  be  will  be  substituted  to  such 
liens,  and  accorded  their  jviority. 

4.  In  a  conveyance  hj  an  insolvent  debtor, 
operating,  under  Code  1891,  c.  74.  §  2,  as  a  pref- 
erence, and  standing  for  the  benefit  of  all  credit- 
ors, if  the  purchaser  pays  off  debts  of  the  insol- 
vent, at  his  request,  as  part  of  the  consideration, 
though  such  debts  are  not  Hens,  they  will  be 
treated  as  if  cash  paid  by  the  purchaser,  and  be 
will  have  preference  ther^or  over  other  general 
creditors. 

5.  A  suit  to  overthrow  a  conveyance  made 

Erior  to  Fehruary  20,  1895,  as  a  preference  pro- 
ibited  by  Code  1891,  c.  74,  |  2,  will  be  barred 
by  laches,  unless  excused.  In  this  instance,  the 
conveyance  being  on  record, .  a  delay  of  four 
years  and  four  months  was  held  to  bar  such 
suit.  If  snoh  a  conveyance  since  that  date, 
suit  must  be  bronxht  within  one  year  from  its 
date,  and.  If  recorded  within  eight  months  after 
Its  date,  the  suit  must  be  wltnln  four  months 
after  such  recordation,  under  diapter  4,  Acts 
1895. 

(Syllabus  by  the  Court) 

Appeal  from  circuit  court,  Pocahontas  coun- 
ty; J.  M.  McWborter,  Judge. 

BlU  by  Andrew  Herold  and  others  against 
Amos  Barlow  and  others.  Decree  for  plain- 
tiffs, and  defendant  Amoa  Barlow  appeals. 
Reversed. 

Brown,  Jackson  &  Knight,  for  appellant. 
R  S.  Rncker,  for  appellees. 
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BRAKKOK,  J.  On  tlie  I9tli  of  September, 
1891,  and  for  a  considerable  time  prior  tbere- 
to,  Horace  M.  Lockridge  was  engaged  In  tbe 
bnalneas  of  a  real-estate  agent,  and  buying 
and  ariUng  lots,  at  a  town  called  "Bnena 
Vista,"  In  Tirginla.  Bnena  Vista  Is  what  Is 
known  as  a  "boom  town,'*  where  lots  at  one 
time  8(dd  at  fabulous  pilce^  and  thra  eol- 
livwed  and  fell  to  nonlnal  prlcest  or  became 
wholly  unsalable  Lockrldge  had  been  raised 
In  Pocahontas  county.  In  this  state,  and  went 
from  there  to  Buena  Vista,  ^rtrere  he  resided, 
and  engaged  in  the  business  Just  stated.  He 
dealt  largely  In  lote  at  that  place;  boui^t 
and  sold  a  great  many;  carrying  on  trans- 
actions quite  large;  handling  a  great  deal  of 
property.  In  addition  to  tiie  real-estate  busi- 
ness, he  carried  oa  a  retail  store.  He  became 
largely  hidebted  to  wholesale  merchants  for 
goods  purchased  for  that  ttore,  and  for  irar- 
chase  money  on  lots  In  Buena  Vista.  He 
owed  bank  notes  in  West  Vlr|;lnla.  He  owed 
divers  people  In  the  county  of  Pocahontas. 
He  was  very  lai^ly  Indebted  on  the  l6tb  of 
September,  1891.  Prior  to  that  date  Judg- 
ments bad  been  rendered  against  talm  In  Poca- 
hontas, which  he  could  not  pay.  One  of  these 
Judgment  creditors  (Sharp),  If  not  others,  was 
pressing  him  for  payment;  threatening  him 
with  diancery  proceedings  In  Pocahontas  to 
sell  a  Talnable  tract  of  land  owned  by  him 
In  that  county.  He  owed  also  In  that  county 
a  good  many  other  debts,  not  yet  carried 
Into  Judgment  He  owned  two. other  parcels 
of  real  estate  of  mnaller  value,  In  Pocahon- 
tas; havli^  Hem  resting  tbereon  for  purchase 
money.  He  owned  the  store  In  Buena  Vista, 
worth  about  ys,000.  He  owned  a  very  con- 
siderable number  of  lots  In  Buena  Vista, 
bought  at  high  prices.  Lots  In  that  boom 
town  had  been,  up  to  1881,  commanding  high 
prices;  but  at  scnne  time  prior  to  September 
10,  1881,  the  boom  or  Inflated  prices  of  those 
lots  suffered  serious  dedlne,  and  finally  col- 
lapsed. Just  when  this  dedlne  began,  the 
evidence  does  not  distinctly  ssy;  bat  It  Is 
teir  to  say  that  It  began  prior  to  September 
19,  1881,  and  that  on  date  lots  bad  al- 
ready suffered  very  serious  decline,  and  wen 
then  of  slow  sale  at  prices  greatly  reduced 
from  tiielr  cost,— practically  unsslable  at  that 
date.  Lockrldge  states  that  he  had  In  his 
various  transactions  in  real  estate  prior  there- 
to made  a  great  deal  of  money,  but  that  he 
had  reinvested  It  In  numerous  lots,  and  that 
the  collapse  In  prices  caught  him  with  them 
on  hand,  and  thus  ruined  him,  and  the  lots 
were  sold  from  him  for  unpaid  purchase  mon- 
ey. He  then  owed  a  large  Indebtedness  to 
parties  bi  West  Virginia.  Virginia,  and  ccm- 
slderable  In  Baltimore.  The  evidence  makes 
It  clear  that  on  the  19th  of  September.  1881, 
he  was  greatly  distressed  for  numey;  Judg- 
ments against  htm  threatening  his  land  In 
Pocahontas  county;  his  Bnena  Vista  lots  un- 
der liens  for  unpaid  purchase  money,  which 
he  could  not  pay;  and  thus  the  lots  were  In 
certain  and  Imminent  dangw  of  being  sold 


under  trust  deeds  made  to  secure  the  pur- 
diase  money.  He  was  already  sued  In  Vir- 
ginia for  debts,  and  was  in  Imminent  danger' 
of  further  suits  there.  His  creditors  were 
fdamorous  and  uneasy.  He  was  surely  In- 
scrfvoit  on  the  19th  of  September,  1891.  It  Is 
useless  to  detail  evidence  under  this  head. 
It  would  be  a  mere  detail  of  mere  evidence, 
illnstratlng  no  legal  principle,  and  I  will  not 
detail  the  volume  of  circumstances  touching 
bis  insolvency.  He  states  under  oatb  that  he 
was  then  Insolvent,  but  It  does  not  need  his 
admission  to  riiow  sutA  to  be  the  fact.  The 
peat  number  and  volume  vC  his  debts,  and 
the  transparent  fact  that  his  property  would 
not  pay  them,  as  so  much  was  unsalable  and 
unavailable,  and  soon  came  to  nothlnj^  as  he 
states,  coupled  with  the  fact  that  he  soon 
transferred  his  store  to  bis  wife,  and  that  his 
lots  were  mAd  away  from  him  for  purchase 
money,— these  facts  and  many  other  cir- 
cumstances toll  too  plainly  of  his  financial 
collapse.  His  Insolvency  Is  not  a  probability, 
but  a  strong  probability,— a  certatoty.  When 
be  sold  his  farm  In  Pocahontas,  tiie  debts  ap- 
peared larger-those  In  West  Virginia,— and 
Uie  Virginia  and  Bsltlmore  debts  were  large: 
and  his  Virginia  lots  were  utterly  Inadequate 
to  pay  them,  and  those  debts  remain  yet  un- 
paid. All  these  drcumstances  existing  on 
the  19th  of  September,  1891,  and  revealed  by 
subsequent  events  given  in  evldmce,  show  be- 
yond question  that  Lockrldge  was  Insolvent. 
In  a  l^al  sense,  on  that  date;  that  Is,  all 
bis  iiroperty  was  not  then  adequate  to  pay 
all  his  debts.  He  was  not  only  Insolvent  hi 
tbe  SCTse  of  the  bankrupt  law,  on  account  of 
bis  fsllure  and  utter  inability  to  meet  his 
obligations  In  due  course  of  maturity,  but 
he  was  Insolvent  within  the  meaning  of  our 
statute  against  preferences;  that  Is,  all  his 
pn^rty  would  not  pay  all  his  debts.  Wei- 
gand  V.  Supply  Co.,  44  W.  Va.  1S3.  28  S.  E. 
803.  By  deed  dated  September  19.  1891. 
Lockrldge  conveyed  to  Amos  Barlow  and 
Henry  Barlow  the  said  valuable  tract  of  land 
In  Pocahontos  county  for  the  ccmslderatlon  of 
fl2,900.  as  stated  In  the  deed,  bnt  which  was 
in  fact  |11,00(^  as  all  admit  This  considera- 
tl<ni  was  paid  partly  In  antecedent  debts  due 
from  Lockrldge  to  the  Barlows.  It  was  partly 
paid  by  the  transfer  to  Lockrldge's  wife  of 
|S,SOO  of  stock  of  a  corporation  doing  a  real- 
estete  business  at  Bnena  Vista,  called  the 
Pocahontas  &  Greenbrier  Investment  Com- 
pany, of  which  AmoB  Barlow  and  bis  wife 
owned  $2,S00,  and  0.  R.  Moore,  a  son-in-law 
of  Amos  Barlow,  owned  $1,000.  As  further 
paymmt,  the  Bariows  discharged  various 
liens  recorded  and  binding  the  said  land,  and 
t^ey  also  paid  a  very  considerable  amount 
of  other  debto  against  Lockrldge,  at  his  re- 
quest and  they  lald  him  cash  $201,  and  some 
taxes  on  the  land;  and  for  the  balance,  of 
$1,129.29,  Amos  Barlow  gave  to  the  wife  of 
Lockrldge  a  check  on  a  bank.  The  said  deed 
from  Lockrtdge  to  the  .Barlows  named  Lock- 
rldge and  his  wife  and  his  mother  (the  last 
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owning  a  dower  right  In  the  land)  as  grantors. 
It  was  acknowledged  and  executed  by  Lock- 
.  ridge  and  his  mother  on  Its  date,  and  recorded 
September  21,  189L  That  deed  was  not  ex- 
ecuted by  the  wife  of  Lockrldge,  but  this  was 
cured  by  another  deed,  dated  September  22, 
18Q1,  executed  and  acknowledged  In  Virginia; 
she  being  there,  and  not  in  Pocahontas  coun- 
ty, where  the  former  deed  was  executed. 
On  the  6th  of  January,  1896,  Andrew  Herold 
attacked  this  conveyance  by  a  bill  in  equity 
in  the  circuit  court  of  Pocahontas  county, 
claiming  that  the  said  conveyance  from  Lock- 
ridge  to  the  Barlows  was  made  with  the  pur- 
pose and  Intent  to  hinder,  delay,  and  defraud 
the  creditors  of  Lockrldge,  and,  if  not  made 
with  such  purpose  and  Intent  In  the  mhid,  it 
was  made  when  Lockrldge  was  insolvent, 
and  that  said  conveyance  should,  under  that 
provision  of  Code  1891,  c.  74,  |  2.  forbidding 
a  preference  of  creditors,  be  held  to  be  for  the 
common  benefit  of  all  the  creditors  of  Lock- 
ridge.  Herold'8  bUl  states  that  he  was  lAxk- 
rldge's  Indorser  on  certain  notes,  and  that 
Mathews,  as  their  holder,  had  obtained  Judg- 
ments on  the  same  for  upward  of- ¥800,  and 
that  on  another  note,  on  which  Herold  was 
Lockridge's  Indorser,  a  decree  had  been  ob- 
tained by  Dennis  for  fl,461.50,  which  debts 
antedated  the  said  deed.  In  this  suit  a  de- 
cree was  entered  holding  that,  when  the  said 
conveyance  from  Lockrldge  to  the  Barlows 
was  made,  Lockrldge  was  an  InsolTmit  debtor, 
and  that  the  said  deed  was  an  attempt  to  give 
preferences  to  certain  creditors  to  the  exclu- 
sion and  prejudice  of  othersi,  and  that  the  said 
conveyance  was  void,  and  that  the  said  con- 
veyance should  be  held  as  made  for  the  benefit 
of  all  the  creditors  of  Lockrldge.  From  this 
decree  Amos  Barlow,  to  whom  Henry  Barlow 
bad  conveyed  his  Interest  In  said  land,  took  an 
appeal. 

1.  Is  the  conveyance  from  Lockrldge  to  the 
Barlows  fraudulent  in  fact?  This  Is  an  Im- 
portant question,  because.  If  fraudulent  in 
fact,  It  would  be  utterly  void,  and  the  Bar- 
lows would  save  nothing  from  the  wreck. 
At  the  threshold  of  this  question,  we  must 
remember  a  very  material  fact,  of  controlling 
effect  in  law.  The  Barlows  bad  honest  debts 
against  Lockrldge.  By  the  common  law  It  is 
perfectly  lawful  in  a  creditor  to  obtain,  and 
in  a  debtor  to  give  a  creditor,  preference 
over  other  creditors,  if  the  intrat  is  merely 
to  prefer  a  creditor,  and  not  to  hinder  or  de- 
fraud other  creditors.  Such  preference  may 
injure,  but  it  does  not  defraud,  other  cred- 
itors. It  makes  no  diff«ence  how  zealous, 
how  urgent,  that  creditor  may  be  to  save 
himself  by  securing  such  preference.  It 
makes  no  difference  that  such  preference 
even  absorbs  or  exhausts  the  property  of  the 
debtor,  leaving  nothing  for  other  creditors. 
It  makes  no  difference  about  the  secret  mo- 
tives of  the  creditor,  as  tbe  law  takes  no 
cognizance  of  such  motives,  and  cannot  as- 
sign a  bad  motive  to  an  act  not  wrong  either 
in  itaeU  or  in  Its  conseqaencea,  because,  In 


law,  a  motive  having  a  lawful  end  In  view, 
and  resulting  In  proper  action,  not  condemned 
by  law,  cannot  be  called  a  bad  motive.  Here 
self-preservation  is  regarded  as  the  law  of 
nature.  It  makes  no  difference  that  the  cred- 
itor knows  that  the  party  Is  insolvent  when 
he  gets  his  preference.  It  makes  no  differ- 
ence that  the  creditor  apprehends  attachment 
or  other  legal  proceedings  by  other  creditors, 
and  is  therefore  moved  to  diligence  and  as- 
tuteness In  getting  ahead  of  other  creditors, 
and  obtaining  a  preference  before  other  cred- 
itors attach,  and  thus  defeat  their  attach- 
ment He  defeats  other  creditors  lawfully 
to  save  his  own  honest  debt  He  simply 
uses  diligence  to  save  himself,  and  tbe  law 
rewards  that  diligence  by  glvhig  him  its  fruits. 
Harden  v.  Wagner,  22  W.  Va.  356;  Skip  with' a 
Bx'r  V.  Ounnlngham.  8  Leigh,  271;  Bump, 
Fraud.  Conv.  SS  165,  167,  168,  170.  171.  183; 
Wait,  Fraud.  Oonv.  f  380.  For  a  collection 
of  cases  to  sustain  these  principles,  I  would 
cite  that  very  valuable  late  work,  1  Am.  & 
Eng.  Dec.  £q.  148,  149.  It  Is  Immaterial  how 
such  lawful  preference  is  accomplished.— 
whether  by  absolute  conveyance  of  the  fee, 
or  by  mece  mortgage  or  Judgment  Under 
these  principles  of  law,  we  cannot  convict 
the  Barlows  of  intentional  fraud  from  the 
fact  alone,  that  they  by  that  deed  obtained 
preference  for  their  debts  over  other  cred- 
itors. I  say  "Intentional  fraud";  for  though, 
under  the  Code  provision  forbidding  prefer- 
ences by  an  bisolvent  a  deed  may  be  held 
to  be  a  conveyance  for  the  benefit  of  all 
creditors,  because  it  Is  a  preference  for- 
bidden, yet  this  is  not  because  It  is  fraud- 
ulent In  fact— Intentionally  fraudulent  as 
against  other  creditorB,~but  only  fraudulent 
In  law,  or,  rather,  not  fraudulent  at  all,  but 
simply  a  conveyance  operating  as  a  trust  for 
the  benefit  of  all  creditors.  The  mere  fact 
that  It  Is  a  preference  does  not  make  It  cor- 
rupt. As  the  law  before  the  statute  allowed 
such  preference  without  attributing  fraud  to 
It  such  is  still  the  nature  of  tbe  act  so  far 
as  fraud  in  fact  is  concerned.  The  statute 
does  not  stamp  It  as  fraudulent  in  fact  But 
for  this  consideration,  there  are  facts  and 
circumstances  in  this  case  which  would  stamp 
the  transaction  with  fraud.  For  instance,  a 
letter  from  Amos  Barlow  to  Lockrldge,  Au- 
gust 24, 1891,  saying:  "Bro.  Henry  came  here 
to-day,  and  asked  me  to  write  to  you  private- 
ly, and  wanted  me  to  go  in  with  him  and  sell 
out  to  you  all  that  we  had  at  Buena  Vista,— 
Include  the  bond  vs.  you  and  I.  B.  M.,  lift 
tbe  liens  vs.  your  laud,  and  take  a  deed  of 
trust  on  said  farm;  he  or  us  to  raise  you  as 
much  money  as  possible  to  help  you  out 
there.  Now,  If  there  is  any  way  to  make 
things  better,  so  as  not  to  hurt  either  you 
or  us,  let  us  know,  as  he  says  he  will  raise 
the  money  to  suit  you  as  soon  as  possible, 
but  would  have  to  have  time  to  collect  and 
borrow.  He  says  he  Is  tormented  by  some- 
body near  home,  and  Is  going  to  close  ont  at 
Buena  Vista  some  way;  he  la  nearly  wore 
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-out  by  the  harangae.  I  agreed  to  Join  him 
In  anything  he  and  you  do.  So,  If  there  Is 
•any  way  you  can  buy  us  out  and  be  safe 
younelf,  let  ua  know  at  once.  Private." 
This  letter  iB  appealed  to  as  strong  evidence 
■of  fraud,  but  In  the  light  of  the  law  prin- 
ciples above  stated,  It  is  not. 

Amos  Barlow  and  wife  and  a  son-in-law, 
Moore,  owned  |3,d00  stock  In  the  Pocahontas 
■&  Greenbrier  Investment  Company,  operat- 
ing at  Buena  Vista,  of  which  company  Lock- 
ridge  was  president  and  a  large  stockholder. 
The  Barlows  clearly  felt  unsafe  about  Its 
solvency  (I  mean,  the  worth  of  the  stock), 
-and  they  were  anxious  to  dispose  of  It,  so 
418  to  save  It.  Henry  Barlow  had  invested, 
through  Lockridge,  in  a  lot  at  Buena  Vista, 
which  he  later  sold  to  Lockridge  &  Adams, 
partners,  for  which  the  purchasers  were  to 
■assume  the  purchase-money  debt,  of  f600, 
due  from  Barlow,  and  thereafter  pay  him 
^1,100.  Henry  Barlow  felt  anxious  about 
this  matter.  The  Barlows,  as  appears  from 
the  letter  above,  wanted  to  sell  Lockridge 
this  stock,  and  secure  its  price  by  a  deed  of 
trust  on  the  farm  In  Pocahontas,  and  also 
secure  the  debt  due  to  Henry  Barlow  on  the 
Buena  Vista  lot,  In  a  trust  on  said  farm, 
and  also  secure  In  like  manner  a  bond  of 
$1,000  due  Henry  Barlow  from  Lockridge. 
To  accomplish  these  thln^,  they  were  will- 
ing to  advance  some  money  for  Lockridge's 
relief.  They  bad  the  right  to  do  all  this. 
TThey  could  sell  the  stock  to  Lockridge,  and 
secure  Its  price  on  the  farm.  The  fact  that 
they  wanted  It  kept  private  does  not  brand 
fraud  upon  the  transaction,  as  they  had  the 
right  to  act  In  privacy  in  a  lawful  business 
transaction.  And  it  Is  explained  In  the  evi- 
dence that  such  privacy  was  desirable  on  the 
part  of  one  of  the  Barlows,  because  his  wife 
was  very  much  dissatisfied  about  his  invest- 
ments at  Buena  Vista  throi^h  Loclcrldge. 
This  letter  unquestionably  shows  that  the 
Barlows  knew  of  Lockridge's  financial  em- 
bairassmeut,  but  the  law  says  that  imowledge 
of  even  insolvency  of  a  debtor  will  not  vitiate 
a  preference.  Evidence  shows  that  one  of 
the  Barlows  asked  a  lawyer  whether  Judg- 
ments in  the  federal  court  against  Lock- 
ridge would  be  liens  on  the  Pocahontas  land. 
He  also  apprehended  that  there  might  be 
■an  attachment  for  Virginia  debt&  But  au- 
thorities cited  above  will  show  that  a  cred- 
itor may  take  a  preference  to  save  himself, 
«ven  though  be  is  sure  that  the  next  day 
an  attachment  will  be  levied.  If  be  does  no 
bnrt  to  other  creditors,  beyond  taking  a  pref- 
erence, his  preference  stands  good  and  tm- 
stained  with  fraud.  The  consideration  stat- 
ed In  the  deed  is  $12,000,  whereas  the  actual 
consideration  was  fll,000;  but  It  is  fairly 
jshown  that  this  circumstance  was  accidental, 
not  intentional.  The  price  demanded  by 
Lockridge  was  $12,000,  and  the  attorney  who 
drew  the  deed,  when  told  that  the  parties 
bad  consummated  their  deal,  assuming  that 
that  wa«  the  conaldraatloii,  bo  stated  It  in 


the  deed.  The  mistake  was  observed  by  one 
of  the  Barlows,  and  he  wanted  it  changed, 
but  Lockridge  persuaded  him  tliat  it  would 
make  no  dlfCerence;  remarking  tliat,  if  any- 
thing should  come  against  the  land,  It  would 
be  better  to  have  the  larger  consideration 
stated.  This  Is  a  circumstance  against  Bar- 
low, but  only  a  circumstance,  and  is  not  con- 
clusive of  fraudulent  intent,  as  Barlow  show- 
ed a  desire  to  have  the  true  amount  stated; 
showing  that  be  had  no  bad  intent  It  is 
urged  that  great  haste  In  recording  the  deed 
was  shown.  It  was  executed  Saturday  even- 
ing, late,  and  bad  to  be  taken  Into  the  coun- 
try four  mllea,  to  be  executed  by  Lockridge's 
mother,  and  was  to  be  returned  and  recorded 
that  night  but  came  too  late.  The  deed  was 
to  be  delivered  to  Baxter,  a  young  man, 
nephew  of  the  Barlows,  and  a  clerk  In  the 
store  of  one  of  tbem;  he  having  made  up 
the  complicated  account  of  items  entering  In- 
to the  consideration.  He  was  to  receive  this 
deed  when  It  should  be  returned,  for  the 
Barlows,  and  put  It  on  record.  The  lawyer 
who  drew  the  deed  and  was  to  luiss  on  Its 
Buffldency,  and  who  was  the  notary  who 
went  to  the  country  to  take  the  acknowledg- 
ment of  Mrs.  Lockridge,  handed  it  to  Baxter 
on  Sunday  morning,  with  the  cautionary  re- 
mark that  the  deed  should  be  recorded  at 
an  early  date,  as  It  would  be  necessary  to 
do  so  if  Baxter  knew  the  parties  to  the  deed 
as  well  as  other  people  did;  referring,  as 
Baxter  thought,  to  Lockridge.  Baxter  says 
this  moved  him  to  record  the  deed  prompt- 
ly, and  he  procured  the  clerk  to  admit  It 
to  record  between  3  and  4  o'clock  Monday 
morning.  It  seems  that  Baxter  was  up  very 
early,  mailing  some  letters,  as  the  mall  left 
very  early.  Now,  all  this  was  in  the  absence 
of  the  Etarlows.  One  of  them  had  merely 
said  to  Baxter,  if  the  deed  was  returned  In 
time  Saturday  night  to  see  if  It  had  been 
aciuiowledged;  giving  him  no  directions  as 
to  recording  It  But  what  if  the  Barlows  had 
themselves  directed  this  prompt  recordation? 
Under  the  law  above  stated,  they  had  the 
right  to  do  60.  May  not  a  purchaser  prompt- 
ly record  hla  deed?  As  we  have  above  seen, 
a  man  may  obtain  a  preference,  if  he  fears 
an  attachment  by  another  creditor  to  be 
imminent;  and  surely  he  can  record  his  deed 
at  once,  to  save  himself  from  such  attach- 
ment. If  the  deed  is  valid,  its  hasty  recorda- 
tion cannot  Invalidate  It 

There  is  a  circumstance  which  tends  pretty 
strongly  against  the  Barlows  under  this  head 
of  actoal  fraud.  It  Is  the  only  circumstance 
that  has  any  appreciable  weight  with  me 
towards  branding  the  tranBactlon  with  ac- 
tual fraud  on  the  part  of  the  Barlows.  While 
the  law  allows  a  man  to  purchase,  bona  fide, 
property  from  an  insolvent  or  to  take  any 
steps  necessary  to  save  himself  by  preference, 
be  must  do  so  without  intent  furtlier  to  barm 
others  than  his  mere  purcbaBe  or  preference. 
"A  transfer  may  be  fraudulent  although  it 
Is  made  in  consideration  of  an  honest  debt  for 
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an  honest  claim  may  be  used  as  a  cover  to  a 
covlnoaa  transaction.  Tbe  distinction  is  be- 
tween a  trauster  made  solely  by  way  of  pref- 
erence of  one  creditor  over  others,  and  a  sim- 
ilar transfer  made  with  a  design  to  secure 
some  benefit  or  adTantage  therefrom  to  the 
debtor,  or  to  delay  creditors  In  the  collection 
of  their  debts."  Bump,  Fraud-  Conv.  §  172. 
A.  balance  of  the  consideration  of  tbe  convey- 
aoce  going  to  Lockridge  after  tbe  al>atement 
of  tue  stock  in  said  company,  liens  and  debts 
paid  by  Barlows,  and  payment  of  debts  due 
them  from  Lockridge,  and  the  sum  of  $201 
paid  htm  In  cash,  which  balance  was  f 1,129.25, 
was  paid  by  tbe  check  of  one  of  the  Barlows 
to  Lockridge's  wife,  and  $1,700  of  said  cor- 
porate stock  was  some  time  afterwards  trans- 
ferred to  his  wife;  and  a  lot  In  Bueoa  Vista, 
which  had  been  sold  In  June,  18&1|  by  Henry 
Barlow  to  Adams  &  Lockridge  was  also  con- 
veyed October  8,  1891,  to  the  wife  of  Lock- 
ridge. It  seems  that  the  transfer  of  the  stodc 
to  Mrs.  Lo(^tdge  was  not  agreed  upon  at 
the  date  of  the  transfer  of  the  farm  by  Lock- 
ridge to  the  Barlows,  bat  was  an  afterthoi^ht 
of  Lockridge;  and  the  Buena  Tlsta  lot  bad 
been  sold  by  Henry  Barlow  to  Adams  & 
Lockridge  long  before,  and  the  debt  there- 
for due  Henry  Barlow  was  a  part  of  the  con- 
8lderatl(«i  for  the  farm,  and  the  lot  was,  by 
after  request  of  liockrldge,  conveyed  to  his 
wife.  These  things  do  shade  tbe  transaction 
with  the  look  of  bad  Intent  on  the  part  of  the 
Barlows,  because  they  tend  to  show  that  they 
not  only  wMied  to  convert  their  stock  and 
debts  against  Lockridge  Into  this  farm,  and 
thus  save  themselves,  which  they  lawfully 
might  do,  but  were  aiding  Lockridge  In  screen- 
ing the  balance  of  the  purchase  money  and 
some  of  the  stock  and  the  Buena  Vista  lot 
from  others  creditors,  by  conveying  them  to 
Lockridge's  trite.  But  are  these  circumstances 
sufficient  to  overthrow  the  deed?  They  v&ge 
upon  It,  but  the  law  says  that  fraud  in  fact 
must  be  clearly  and  fully  proved.  If  these 
circumstances  stood  alone,  they  mlg^t  be 
sufficient  to  Invalidate  the  transaction,  but 
they  lose  force  when  connected  with  the  fact 
that  the  Barlows  were  doing  <mly  a  lawful 
act  in  securing  themselvn.  These  clrcnm- 
Btances  axe  not  sufficient  to  overthrow  the 
transaction.  I  have  no  doubt  that  Lockridge 
intended  to  sell  that  farm,  prefer  his  Pocahon- 
tas friends,  get  some  money  from  it,  and 
screen  it  from  bis  creditors,  as  well  as  any 
other  property  he  could  likewise  save  to  his 
wife;  but  his  Intent,  though  fraudulent,  will 
not  destroy  the  Barlows,  unless  we  can  fix 
upon  them,  by  such  full  proof  as  the  law  re- 
quires to  establish  fraud,  notice  of  Lockridge's 
fraudulent  Intent.  And  just  here  there  occnrs 
to  me  a  proposition  of  law  which  goes  far 
to  sustain  this  action  of  Lockridge  In  having 
the  check  and  transfers  made  to  his  wife,  and 
considerably  relieves  this  apparent  badge  of 
fraud.  In  the  case  of  Olascock  v.  Brandon, 
96  W.  Ta.  84,  12  B.  B.  1102,  It  Is  held  that,  If 
a  married  woman  rellnqulabea  her  contingent 


dower  under  a  promise  at  or  about  the  time 
by  her  husband  that  other  pn^rty  shall  be 
settled  on  her  In  compensation  for  such  re- 
llnqnlshment,  the  settlement  wIU  be  good 
against  creditors  having  no  specific  Hen,  up  to 
the  value  of  tbe  dower  right  relinquished.  It 
may  be  that  In  this  case  the  property  trans- 
ferred to  the  wife  is  In  excess  of  her  con- 
tingent dower.  That  would  be  a  matter  in 
a  suit  between  the  creditors  and  Mrs.  Lock- 
ridge. The  transfer  would  be  good  to  the 
extent  of  her  dower,  and  for  the  excess  It 
would  stand  for  creditors.  I  use  thte  view 
in  this  case  to  show  that,  In  a  legal  point  of 
view,  It  detracts  from  the  force  of  such  trans- 
fer to  the  wife  as  evidence  to  sustain  the 
charge  of  fraud  in  fact  It  goes  far  to  re- 
lieve the  tinge  upon  the  transaction  which 
at  first  blnrti  Is  caused  by  the  transfer  ot  tbe 
stock  and  Buena  Vista  lot  and  chedi  to  Mrs. 
Lockridge.  Lockridge  swears  tikat  the  check 
for  the  balance  of  purchase  money  was  made 
to  his  wife  In  conBtderatlcn  of  her  expectant 
doiwer,  and  I  do  not  see  that  that  would  be 
excessive  as  a  compensation  for  her  eqiectant, 
contingoit  dower.  As  for  the  transfer  of  the 
stock  and  lot  to  Mrs.  Lockridge^  I  think  that 
was  not  arranged  at  the  date  of  the  deed,  hat 
a  subsequent  arrangement;  and,  it  so.  It 
could  not  retread;  and  make  the  deed,  If 
valid  at  Its  date.  Invalid.  So  I  bare  condnd- 
ed  that  tbe  deed  from  Lockridge  to  tbe  Bar- 
lows cannot  be  overthrown  for  frand  In  fact. 
I  will  not  say  that  this  conclnsl<m  li  absolute- 
ly clear  to  my  mind,  but  ft  la  more  satlsfac- 
toiy  than  would  be  an  opposite  decision. 
Z  have  detailed  clrcumatanees  too  much. 
Though  practiced.  It  Is  wrong  to  Incumber 
opinions  with  details  of  evidence  or  circum- 
stances. A  Judge,  however,  otteh  does  so, 
feeling  that  counsel  expect  It  It  is.  In  my 
opinltm,-  very  objectionable  practice.  An 
(pinion  full  of  mere  facts  Is  no  precedent  In 
other  cases.  An  opinion  should  merely  state 
results  or  conclusionB  from  the  evidence,  and 
state  the  legal  inroposltlons;  for  It  is  the  pmv 
pose  of  <9lnlon8  to  state  law,  that  It  may  be 
need  In  futnre  cases,  and  not  detail  mere  evi- 
dence. 

2.  The  conveyance  from  Lockridge  to  the 
Barlows,  though  not  fraudulent  in  fact  la 
partially  a  preference  by  an  Insolvent  debtor, 
and  in  law  would  Inmre  to  the  ben^t  of  all 
creditors,  under  Oode  1891,  c  T4,  |  2,  because, 
when  made,  Lockridge  waa  clearly  Insolvent. 
The  Barlows  were  fuQy  apprised  ot  Lock- 
ridge's financial  embarrassment.  If  not '  ot 
his  total  Insolvency;  but  that  is  Immatwlal, 
as  his  mere  Insolvency  brings  the  deed  under 
said  Oode  provlsl<m,  whether  the  Bariows 
knew  of  It  or  not  Wolf  v.  McGngIn,  87  W. 
Va.  6S2, 16  S.  B.  797.  I  think,  tllerefore,  that 
so  for  as  regards  all  the  debts  due  ttom  Lock- 
ridge to  the  Barlows,  Including  the  debt  <m 
the  lot  in  Buena  Vista,  the  said  deed  waa 
simply  a  preference.  I  think  that  as  to  the 
cash  paid,  and  the  transfer  of  the  stock  In 
the  Pocahontas  ft  Oreoibrler  Investment 
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Oompany,  Jt  ]>  not  a  preference,  under  ttae 
nacate,  tmt  la  to  be  regarded  a  aale,  and 
tbat,  If  the  court  were  in  the  eltoation  to 
declare  the  deed  a  preference,  tJie  Barlows 
would  be  glren  preference  out  of  the  proceeds 
of  ■  sale  ef  tlie  farm,  If  one  could  be  ordered. 
And  why?  Because  ttae  said  statute  does 
not  at  all  prohibit  a  sale  by  even  an  Insolvent, 
but  only  a  preference.  It  InnoTates  upon  ttae 
common  law  only  so  far  as  to  fbrtald  an  In- 
solrent  from  preferring  particular  otedttors. 
If  a  man  purchase  of  an  Insolvent  a  farm 
at  $1,000  cash,  bona  fide,  the  deed  Is  good. 
If  he  pays  $900  of  It  In  cash,  and  $100  In  an 
antecedent  debt  due  from  grantor  to  grantee, 
reaaott  and  Justice  require  that  so  far  as  ttae 
transaction  Is  a  cash  purchase,  valid  under 
ttae  law,  It  should  stand  good,  and,  so  far  as 
it  is  a  purchue  with  an  antecedent  debt. 
It  is  a  preference  under  the  statute,  and.  If 
the  farm  be  sold  by  the  court,  the  purchaser 
should  get  Ills  $900  back  first,  and  ttae  residue 
sbould  go  to  all  creditors.  Including  the  pur- 
chaser, for  tals  $100.  'This  carries  out  the 
statute,— goes  as  far  as  it  Intended  to  go,— 
and  adjusts  the  equities  between  ttae  parties 
confonnably  to  the  intent  of  ttaat  statute.  Bo 
we  have  held  In  Carr  v.  Snmmerfleld,  34  S.  B. 
804b  Those  detate  which  wwe  liens  aa  the 
land  at  ttae  date  of  said  deed  would  go  to 
the  benefit  of  the  Barlows,  by  subrogation. 
They  stood  good  against  other  creditors  oi 
Lockrldge,  and  the  Barlows,  having  paid 
tbem  off,  would  occcqiy  ttae  staoes  of  ttae  own- 
en  of  sueta  liens.  Ttaat  would  do  no  wrong 
to  ottaer  creditors,  as  ttaey  were  already  sub- 
ject to  such  liens.  I  tlilnk,  too,  that  as  the 
Bariows  paid  to  Hevner  and  others,  who 
were  general  creditors  of  Lockridge,  valid 
debts,  ttae  Barlows  would  get  ttae  taenefit 
of  them  over  other  creditors  even.  Why? 
Because  those  creditors  could  lawfully  receive 
casta  In  payment  of  their  debts,  and  also  be- 
cause the  Barlows  fumlstaed  cash  to  pay 
them;  and  this  Is  Just  the  same  as  It  would 
be  If  paid  to  Locbldge. 

8.  Under  the  prlndides  above  stated,'  Her^ 
old  and  other  creditors  of  Loclcrldge  would 
IM  entitied  to  part  of  the  relief  they  seek, 
by  having  the  court  sell  the  farm  conveyed 
by  Lockridge  to  Barlows,  but  for  the  bar  of 
laches.  Sectitsi  2,  c.  74.  as  found  In  the  edi- 
tion of  the  Code  of  1881,  ^ves  no  limitation 
to  a  suit  to  set  aside  a  preference.  I  know 
of  no  statute  ttaat  does,  operative  at  the  date 
of  the  conveyance  in  qneaUon.  Tbia  statute 
I  consider  eminently  Just,  because  it  gives 
all  Juat  credltcMrs,  except  lienors,  an  equal 
sbare,  ratably,  In  ttae  property  of  an  msolrent 
debtor.  Still,  It  Is  an  innovation  upon  the  an- 
tecedent law  In  tlie  Virginias,  and  generally 
in  this  country,  which  allowed  preference 
even  by  an  Insolvent  This  stetute  Is  some- 
what dangerous  for  business  mm.  It  will 
overturn  many  Instances  of  transfer  made  In 
good  faith  In  the  everyday  tranaactlw  of 
bonest  bnslnen,  where  ttae  transferee  taad 
no  Idea  of  Insolvency*   It  overturns  taonest 


transactions.  Ttaese  considerations  can  loud- 
ly upon  a  court  to  say  that  those  who  would 
assail  such  a  conveyance  must  not  sleep  upon 
their  rights,  but  act  promptly.  Where  actual 
fraud  exists,  the  grantee  may  Justiy  suffer  ttae 
penalty  of  making  amends  after  a  hmg  time; 
and  even  tbere  I  think  there  should  be  a  stat- 
ute of  reasonable  llmlteticma,  though  ttae  case 
be  one  of  fraud,  as  tbli^  should  stnnetimee 
have  an  end.  But  in  ttae  case  of  a  deed  not 
fraudulent,  but  y<AA  simply  because  It  Is  a 
preference  of  an  honest  debt;  where  ttae  com- 
mon law  gave  entire  f reedimi  of  preference, 
I  ttaink  parties  staonld  act  wltta  great  prompt- 
ness. Ttaey  ought  not  to  be  allowed  to  delay 
In  their  assault  upon  a  transaction  tree  from 
moral  taint  They  ought  not  to  be  allowed 
to  revolutionise  things  honestly  done,  and  so 
biing  disaster  on  others,  after  a  long  time, 
wtam  the  parties  taad  gone  on  to  make  Im- 
provements and  taken  otfao-  steps  on  the  faith 
of  the  validity  of  the  transaction.  There 
being  no  stetute  of  limitations,  It  la  simply 
a  qnestltm  of  laches,  tn  equity.  What  time 
shall  be  given?  That  depmds  on  the  cir- 
cumstances of  each  case.  The  deed  was  put 
on  record  at  <mce,— open  to  the  world.  Pre- 
sumably, the  parties  Interested  lived  to  Po- 
cahontas, and  had  knowledge  or  means  of 
knowledge  of  the  transaction.  It  will  not 
do  Cor  the  plalntlflfe  to  say  that  the  facte  were 
peculiarly  within  the  knowledge  of  the  Bar- 
town  and  lockridge,  because  the  phUntlffs 
are  called  on  to  glean  Information  tondktaig 
their  righte  by  diligent  mqulry  and  the  adop- 
ticm  of  means  prefer  to  that  purpose,  as  all 
business  people  are.  miey  could  sue  and  call 
upon  thehr  adversaries  for  a  discovery  under 
oath.  As  said  In  Lafferty  v.  Lafferty,  42 
W.  Va.  792,  2S  8.  B.  26S:  "And  ttae  law 
is,  where  one  has  means  of  knowledge  of  a 
fraud,  ae  snffldent  notice  to  put  him  on  In- 
quiry, It  Is  enough  to  count  time  i^^alnst  him. 
Kerr,  Fraud.  &  M.  810.  Where  tae  has  means 
of  knowing  or  ascertaining,  where  he  Is  put 
on  Inquiry,  where  ordtaury  prudence  tor  his 
tatorests  su^^este  that  be  Inquire,  he  must 
do  so,  or  else  time  runs.  Opinion  In  Thomp- 
son V.  Iron  Co.,  41  W.  Va.  D74,  23  8.  B. 
796,  and  cases  there  dted.  •  •  •  The 
United  States  stqweme  court  said:  'The  de- 
fense of  want  of  knowledge  on  the  part  of 
one  charged  with  laches  Is  one  easily  made, 
easy  to  prove  by  his  own  oath,  hard  te  dis- 
prove; and  hence  the  tendency  of  the  courts 
In  recent  years  has  been  to  hold  the  plaintiff 
to  a  rigid  compliance  with  the  law  which 
demands,  not  only  that  he  should  have  been 
ignorant  of  the  fraud,  but  that  he  should 
have  used  reasonable  dll^ence  to  bave  in- 
formed taimself  of  all  the  facta  Bspeclally 
Is  this  the  case  wtaere  the  party  complaining 
la  a  resident  of  the  neighborhood  in  which 
the  fraud  Is  alleged  to  have  taken  place.' 
Foster  v.  Railroad  Oo.,  146  U.  S.  9^  18  Sup. 
Ct  82.  36  L.  Ed.  903.  In  the  case  of  Broder- 
IdE's  Will,  21  Wall.  519,  22  L.  Ed.  ttOB,  the 
same  ccart  said:  They  do  not  pretend  that 
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tbe  facts  of  the  traad  were  shroaded  In  coo- 
cealment,  but  their  plea  la  tbat  they  lived 
in  a  remote  and  aeclnded  region,  far  from 
means  of  information,  and  never  heard. 
*  *  *  Parties  cannot  tbua,  by  their  aeda- 
ston  ttom  means  of  Information,  cUUm  ex- 
emption from  the  lavrs  tbat  control  human 
affairs,  and  set  up  a  right  to  open  all  transac- 
tions of  the  past.  The  world  must  move  on, 
and  those  who  claim  an  interest  In  persons 
or  things  must  be  charged  with  a  knowledge 
of  their  status  and  condition,  and  of  the 
vicissitudes  to  which  thej  are  subject.' "  If 
Bucfa  Is  tbe  rule  In  cases  of  fraud  In  contracts, 
la  there  not  more  reason  in  calling  for  prompt 
action  to  overthrow  a  deed  deemed  honest 
in  law,  and  only  objectionable  because  of  its 
preferential  character?  On  this  subject  of 
laches,  see  Pusey  v.  Gardner,  21  W.  Va. 
470;  Trader  v.  Jarvls,  23  W.  Va.  100;  New- 
comb  V.  Brooks.  16  W.  Va.  32  (Syl,,  point  10). 
In  Williams  v.  Maxwell,  46  W.  Va.  297,  31 
S.  £.  900,— a  case  to  set  aside  a  sale  for 
fraud,— Judge  McWhorter  discusses  the  sub- 
ject of  laches  quite  elaborately;  citing  many 
authorities  that  enforce  the  duty  of  diligence 
upon  him  who  would  set  aside  a  deed  for 
fraud.  But  I  repeat  that  the  case  of  a  mere 
preference,  free  from  actual  fraud,  calls  still 
more  loudly  for  the  requirement  of  a  suit 
within  a  short  time.  This  suit  was  delayed 
loo  long,— four  years  and  four  months.  The 
Williams-Maxwell  Case  said  three  years  was 
too  long.  The  public  policy  demanding,  un- 
der this  statute,  speedy  suit,  is  very  plain; 
but  I  am  the  more  Inclined  to  come  to  the 
conclusion  that  this  suit  was  delayed  too  long 
from  the  fact  that  the  legislature,  in  chapter 

4,  Acts  19&S,  enforces  this  policy,  by  demand- 
ing tliat  a  suit  to  set  aside  a  preferrace  be 
brought  within  tbe  short  time  of  one  year, 
and.  if  tbe  deed  be  admitted  to  record  with- 
in eight  months,  the  suit  must  be  brought 
within  four  months  after  such  recordation. 
That  statute  does  not  retroact  and  apply  to 
this  case.   State  v.  Mines.  38  W.  Va.  12S,  18 

5.  E.  470.  But  it  calls  upon  ns  to  enforce 
such  policy  by  saying  tbat  this  suit  was 
too  long  delayed.  Our  conclusion  is  to  re- 
verse the  decree  and  dismiss  the  bilL  Costs 
against  Andrew  Herold,  Wits,  Beldltt*  &  Co., 
Gugenbeimer  ft  Co.,  and  Armatrong,  Oatw 

&  COu 


CARTER  et  al.      WILMINGTON  ft  W.  a 
CO. 

(Sopreme  Coort  of  North  Carolina.  May  1, 
IfiOO.) 

CARRIBRS— FRBiaHT-RBFUBAL  TO  8HIP^-PBK- 
AliTIES  —  8BFARATB  0PFBN8KB  —  PARTIES— 
CAUSES  OF  ACnON-^OIKDBR. 
1.  Uuder  Code,  {  1964,  providing  a  penalty 
for  a  transportatioa  company's  refusal  to  ship 
freight  tendered  It,  and  that  each  article  refus- 
ed shall  constitute  a  separate  offense,  where  a 
railroad  company  refused  to  transport  a  lot  (MC 
cattle  a  separate  penalty  coold  be  recovered 


for  each  head  thereof,  since  each  head  was  an- 
article,  within  the  statute. 

2.  Under  Code,  {  1964,  proTidiug  a  penalty 
for  a  traiiBportatioD  company's  refusal  to  trans- 
port freight,  the  penalty  may  be  recovered  by 
any  one,  since  Code,  i  1212.  provides  that, 
where  an  act  imposing  a  penalty  shall  not^des- 
Ignate  to  whom  the  penalty  is  pven.  it  may 
be  recovered  by  any  one  who  will  sue  for  it,  and 
for  bis  own  use. 

3.  The  joining  of  improper  parties  with  plain- 
tiff is  harmless  error,  and  nence.  where  the 
state  was  improperly  joined  as  plaintiff  in  an 
action  to  recover  a  statutory  penalty,  the  pro- 
ceeding was  not  thereby  vitiated. 

4.  Penalties  claimed  against  the  same  defend- 
ant under  the  same  statute  may  be  properly 
Joined. 

Faircloth,  0.  J.,  dissenting. 

Appeal  from  superior  court,  Columbus  coun- 
ty; Timberiake,  Judge. 

Action  by  U  W.  Garter  and  others  against 
tbe  Wilmington  &  Weldon  Railroad  Company. 
From  a  judgment  In  favor  of  plaintiffs,  de- 
fendant appeals.  Affirmed. 

Jonios  Davis,  for  ai^tdlant  J.  B.  Scbnl- 
beD,  for  appellees. 

DOUGLAS,  J.  This  is  an  action  brongbt 
under  section  1964  of  the  Code,  to  recover 
penalties  amounting  to  93,000.  Tbe  plaintlffa 
allege  that  on  two  consecutive  days  they  of- 
fered for  shipment  to  the  agent  of  the  defend- 
ant company  80  head  of  cattle,  all  of  which 
tbe  said  agent  refused  to  receive.  Tbe  de- 
fendant demurred  on  several  grounds,  as  fol- 
lows: (1)  Tliat  tbe  cause  of  action,  if  any, 
did  not  accrue  to  tbe  plaintiffs,  but  only  to 
tbe  state  of  North  Carolina,  for  the  benedt  of 
the  school  fund,  under  article  9, '  |  5,  of  tbe 
Cimstitntion  oi  this  state;  (2)  that  the  actioa 
can  be  maintained  only  in  the  name  of  the 
state  alone,  and  not  on  tbe  relation  of  the 
plaintiflb;  (8>  that,  If  the  plaintiffs  have  any- 
right  of  action,  they  must  sue  In  tb^r  own 
names,  and  not  In  the  name  of  tbe  state,  as- 
rotors;  <4)  that  Ibe  plaintiffs  are  Improperly 
Joined  as  relators;  (5)  that  tbe  superior  court 
has  no  Inrtodlctlon,  tbe  amotmt  of  tbe  penalty- 
being  wltbln  tbe  Jurisdiction  of  a  Justice  of  the 
peace;  (6)  that  tbe  act  j^tescrlbes  only  ono 
penalty  for  tbe  entire  dilpmrait  offered,  anff 
not  separate  penalties  for  eadi  head  of  cstUo;^ 
CO  that  several  causes  at  action  are  Improp- 
erly joined.  Tbe  demurrer  was  ovonded, 
and  we  think  properly  so.  Ibe  Code  (section 
1964)  provides  as  follows:  "Ag«its  or  other 
officers  of  rsllroads  and  other  transportation 
companies,  whose  duty  It  Is  to  rec^ve 
freights,  Shan  receive  all  artldes  of  the  nature- 
and  kind  received  by  such  compsny  for  trans- 
portatlim  whenever  tendered  at  a  regular  de- 
pot 8tatl(m,  wharf  or  boat  landing,  and  staalt 
forward  the  same  by  tiie  route  selected  by 
tbe  person  tendering  ttie  freight  under  exist- 
ing laws;  and  the  transportation  company* 
represented  by  any  person  refusing  to  re- 
ceive sucb  freight,  idiall  be  liable  to  a  penalty 
of  9B0,  and  each  artlde  refused  sbsll  constl- 
tnte  a  separate  oftonce."  Tbls  section  Is  tak 
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en  from  aeetton  1  of  ebaptw  182  of  tte  Lam 
ofl87».  SecUoo  1212  of  tbe  Code  <ReT.  Gode^ 
c.  8S,  I  ^  In  as  follows:  *'Wlwn  a  penalty 
may  be  Impoaed  by  any  law  paand  or  here- 
after to  be  passed,  and  It  shaD  not  be  ^Tid- 
ed 40  wbat  person  flte  penalty  Is  glTen,  It 
may  be  recoTered  by  any  one  who  will  sue 
for  the  same,  and  for  his  own  use."  The 
defendant  contends.  In  ^ect,  ttaat  the  plaln- 
tUTs  have  no  cause  of  actlcm,  that  they  can- 
not sne  jointly  or  In  their  own  names,  and 
that  bnt  one  penalty  attaches  tot  the  refusal 
of  the  oittre  shipment  ottered.  We  will  x»- 
TOiae  the  wder  of  ccoislderatlon. 

The  statate  provides  In  egress  terms  that 
each  article  refused  sbaU  constitute  a  sepa- 
rate oCfttue;  that  Is,  a  distinct  violation  of 
the  law.  The  penalty  attaches  for  svch  vlcda- 
tion,  and  for  each  and  every  violation  thereof; 
otherwise^  a  party  ml^t  violate  the  hiw 
once,  pay  the  penalty,  and  thereafter  be  fne 
from  further  prosecntitm.  The  law  never  in- 
tended to  create  a  criminal  Immime  by  any 
snch  process  of  ietfH  vaednatton.  This  Is,  ot 
eonrse,  a  reductlo  ad  absnrdum;  but  Is  It 
any  mwe  so  than  the  contention  of  the  de- 
fendant that  a  contrary  view  wonld  force 
us  to  hfdd  that  a  separate  penalty  would  at- 
tach to  each  nail  In  a  keg,  and  to  every 
Inmp  of  coal  In  a  car  load?  All  lavrs  must  be 
reasonably  construed,  and  In  such  a  manner 
as  to  give  effect  to  an  parts  thereof.  If  prac- 
ticable. As  this  court  has  said  In  Chappell  v. 
xaUs,  128  X.  0.  269,  263.  81  S.  B.  711,  "We 
feel  compelled  to  carry  ont  a  prlndide  only  to 
'  its  necessary  and  logical  results,  and  not  to 
Its  farthest  theoretical  Umlt,  In  disregard  of 
other  essential  principles."  To  say  that  "each 
artlde"  meant  simply  the  entire  shipment  of- 
fered would  be  equivalent  to  saying  that  it 
meant  nothing,  because  It  would  add  nothing 
to  the  prevlons  part  of  the  section.  To  say 
farther  that,  even  U  each  article  constituted 
a  separate  offense,  the  statute  did  not  intend 
B  separate  penalty,  would  Impose  npon  the 
statute  a  constnK^on  utterty  foreign  both 
to  its  letter  and  spirit  The  object  in  provid- 
ing a  penalty  is  clearly  to  compel  the  com- 
mon carrier  to  perform  its  duty  to  the  pub- 
llc— not  stmidy  to  the  abstract  public,  but  to 
each  Individual.  Penalties  are  made  cumula- 
tive, so  as  to  make  It,  under  all  drcumstan- 
ces,  as  far  as  practicable,  to  the  Interest  of 
the  carrier  to  perform  its  duty.  Punishment 
and  compensation  are  essentially  different 
The  one  alms  merely  to  repair  the  Injury 
done;  the  other,  to  prevent  Its  recurrence. 
Compensation  should,  under  all  circumstan- 
ces, exactly  equal  the  injury;  while  punish- 
ment to  be  effective,  must  exceed  the  Injury, 
or  at  least  be  greater  than  any  poeslble  bene- 
fit which  can  accrue  to  the  offender  from  a 
vi(riation  of  the  law.  Suppose  a  large  num- 
ber of  cattle  were  offered  for  shipment;  It 
might  be  dieaper  for  the  carrier  to  pay  a 
penalty  of  $60  than  to  go  to  any  extra  ex- 
pense or  trouble  to  obtain  the  necessary  cars. 
Moreover,  the  usual  and  primary  meaning  of 


the  word  "article  li  opposed  to  ttw  Idea  that 
It  means  the  entire  shipment.  The  Century 
Dictionary  defines  It  as  derived  from  "artlcn- 
lus,"  a  j(Aat,  and  as  meaning  a  joint  connect- 
ing two  parts  of  the  body;  one  of  the  parts 
Qins  cwmected;  a  separate  member  or  por^ 
tion  of  anything.  Worcester  ssys:  "A  slni^e 
dause  in  any  writing;  a  particular  Item  at 
several  that  make  up  an  account;  a  portion 
of  a  complex  whole.'*  Webster  says:  "A  dis- 
tinct portion  of  an  Instrument;  a  distinct 
part"  In  Hopkins  v.  Westoott,  8  Blatchf.  «, 
13  Fed.  Cas.  p.  480,  where  the  contract  lim- 
ited the  llabiU^  of  the  carrier  to  an  amount 
not  exceeding  |100  opcm  "any  artlde.**  It  was 
held  that  the  words  "any  artlde,"  In  snch 
paper,  do  not  meui  a  trunk  ta  piece  of  bag- 
gage, and  its  entire  contents,  In  gross,  but 
mean  any  arthde  cratalned  in  a  piece  of  bag- 
gage. On  page  88^  6  Blatchf.,  and  page  486, 
12  Fed.  Cha..  the  court  says:  "This  strict 
construction  Is  in  harmony  with  the  poll^  of 
fbe  law,  and  essential  to  the  protection  of 
the  community,  In  ^ew  of  the  constant  de- 
vices of  carriers  to  escape  ibe  responsibilities 
of  their  calling,  while  their  eagerness  to  ob> 
teln  the  patronage  of  the  public  remains  tm- 
abated."  In  Wetzell  v.  Dlnsmore,  4  Daly,  19S, 
where  three  cases  of  pills  were  bound  to- 
gether so  as  to  make  one  package,  the  court 
of  commmi  ideas,  in  general  term,  hdd  that 
each  one  of  the  boxes  constitoted  a  separate 
artlde.  On  appeal  this  judgment  was  re- 
versed by  the  commission  of  appeals  (54  N.  Y. 
486),.  where  the  court  said:  "We  think  the 
Article'  valued  at  950  was  the  single  package 
received,  In  its  entirety.  *  *  *  If  It  had 
turned  oat  that  rach  of  the  12iree  boxes  had 
contained  a  different  sort  of  drag,  and  that 
the  defendant  had  knowledge  of  the  fact  the 
case  m^t  have  presented  a  different  ques- 
tion." The  distinction  here  does  not  seem 
to  us  to  be  very  deariy  dravrn.  but  we  Sup- 
pose It  wss  Intended  to  meet  the  line  of  cases 
represented  Earie  v.  Oadmns,  2  Daly,  287, 
where  It  was  held  that  the  llmltetlon  applied 
to  the  articles  In  a  trunk,  and  not  to  the 
trunk  collectively,  as  one  article.  Under  any 
of  these  cases,  as  the  cattle  were  not  and 
could  not  be  bound  together  into  one  pack- 
age, each  head  would  constltnte  a  separate 
article. 

As  we  are  of  the  opinion  that  each  head  of 
cattle  was  a  separate  article,  In  contempla- 
tion of  the  Btotute,  the  refusal  of  which  was 
a  separate  offense,  it  follows  that  a  separate 
poialty  attached  thereto.  As  there  were  30 
head  of  cattle  refused,  SO  separate  penalties 
were  incurred  by  the  defendant  Who,  then, 
may  recover  these  penalties?  We  think  that 
all  penalties  Imposed  by  section  1961  of  the 
Code  may,  under  the  provisions  of  section 
1212,  be  recovered  by  any  one  who  will  sue 
for  the  same.  While  section  1967  Is  not  In- 
volved In  the  case  at  bar,  yet  before  Ita 
amendment  by  chapter  C20,  Laws  1891,  it 
is  so  similar  In  ite  natnre  and  purposes  to 
section  1961  that  the  same  general  rules  of 
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constmetton  apply  to  both,  and  cases  con- 
struing ^tber  mar  tw  dted  by  analogy  In 
tbe  Interpretathm  of  tbe  ottara.  In  fact,  the 
latter  section,  originally  enaeted  In  1879,  was 
evidently  Intended  to  aupideme&t  the  tov 
mer,  which  was  passed  In  IBJ^  and  which 
provided  a  poialty  only  when  common  car- 
^■lers  allowed  freight  recrtved  by  -them  to  ra> 
main  nnshlpped  for  more  than  five  d^s. 
Under  this  section  alone,  when  it  iras  not 
coavenleat  for  the  carzler  to  ship  the  freight 
within  the  five  days,  it  could  avoid  the  pen- 
alty by  simply  refusing  to  receive  the 
freight.  The  principles  underlying  these  sec- 
tions are  fully  disenssed  in  BrantA  v.  Rail- 
road Co.,  77  N.  0.  347,— apparently  the  first 
case  upon  the  snb]ecV-in  which  they  are 
held  constltatlonal.  There  the  recovery  was 
by  a  private  dtlaen,  suing  In  his  own  name, 
for  three  separate  penalties,  in  the  same  ac- 
tion. That  case  seems  to  settle  sevwal  of 
the  questions  tn  the  case  at  bar.  and,  as  it 
has  so  tone  stood  the  test  of  nnltorm  approv- 
al, we  are  not  inclined  to  overrule  it  now. 
It  Is  dted  and  approved  an  different  points 
In  Kataensteln  v.  Railroad  Co^  84  N.  0.  688; 
Keeter  v.  BaUroad  Co.,  66  N.  a  846;  Branch 
V.  RaUroad  Co..  68  N.  O.  570;  Id.  573;  Mid- 
dleton  T.  Bailroad  Co.,  95  N.  C.  167;  Mc- 
Oowan  V.  Railroad  Oo.,  Id.  417;  Alsop  v.  Bx- 
pcess  Co..  104  N.  0.  278,  10  S.  B.  297,  6  L.  R. 
A.  271;  State  v.  Uoore,  104  N.  a  746,  10  B. 
E.  183;  Pnrcell  v.  BaUroad  Co.,  108  N.  a 
414,  12  S.  B.  OM,  966, 12  Ia  B.  A.  118;  Sutton 
V.  Phillips,  116  N.  C.  502,  21  S.  B.  968:  Olan- 
ton  V.  Jacobs.  117  N.  O.  427,  23  8.  B.  335. 
These  dtatlons  show  that  It  has  been  repeat- 
edly cited  with  approval  since  the  constitu- 
tional convention  of  1876  as  well  as  before. 
In  the  well-considered  opinion  in  Katzen- 
Bteln  V.  Bailroad  Co.,  supra,  this  court  ex- 
pressly held  that  the  penalty  against  a  rail- 
road company  for  failure  to  forward  freight 
is  not  given  by  article  9,  {  6,  of  the  constltn- 
tlon  to  tbe  county  school  fund.  It  also  held 
that  an  action  to  recover  the  penalty  under 
the  statute  Is  an  action  ex  contractu,  and 
was  properly  brought  In  the  name  of  the  real 
plaintiff.  This  case  is  cited  with  approval 
on  these  points  In  SIcDonald  v.  Dickson,  87 
N.  C.  404,  Mlddleton  v.  Railroad  Co.,  and  Mc- 
Gowan  V.  Railroad  Co.,  supra;  Maggett  v. 
Roberts,  108  N.  C.  174,  12  8.  E.  890,  and  Sut- 
ton V.  Phillips,  supra.  The  defendant  lays 
great  stress  upon  the  case  of  Hodge  v.  Rail- 
road Co.,  108  N.  a  24,  12  S.  E.  1041,  but  we 
think  that  case  can  be  clearly  distinguished 
from  the  ime  at  bar.  The  court  expressly 
states  that  Its  opinion  does  not  conflict  with 
Katzensteln's  Case,  and  bases  Its  judgment 
upon  the  dlstli^lsblng  ground  that  section 
I960  of  the  Code  requires  the  penalty  "to  be 
sued  for  In  the  name  of  the  state  of  North 
Carolina  In  the  superior  court  of  Wake  coun- 
ty." Hodges  V.  Railroad  Co.  (the  present  de- 
fendant) 105  N.  C.  170,  10  S.  E.  917,  also  re- 
lied upon  by  the  defendant,  seems  to  na  to 


be  In  favor  of  fhe  plaintiff.  In  fliat  case  the 

headnote  by  Justice  Clark  Is  as  follows: 
"The  plalntUTs  compliUnt  contained  two 
causes  of  action,— one,  to  recover  damages 
alleged  to  have  been  caused  by  the  roadbed 
erected  by  defendant  ponding  watw  back  on 
plaintiff's  land;  the  other,  to  recover  dam- 
ages for  an  alleged  breach  of  du^  im  the 
part  of  defendant  In  not  putting  np  snfflelrat 
cattle  guar^  as  required  by  section  1979  of 
the  Code,  whereby  cattle  trespassed  upon 
Xtlaintlff's  Indosed  lands  and  crops.  On  de- 
murrw,  held  an  improper  Joindw  of  causes 
of  action,  tbe  first  being  for  Injnxy  to  prop- 
erty, a  tort,  while  tbe  second  arose  upon 
contract,  for  the  breach  of  an  implied  con- 
tract to  perform  a  statutory  duty,  and  the 
action  should  be  divided."  The  defendant 
can  scarcely  now  be  heard  to  complain  at 
our  following  a  precedent  laid  down  in  Its 
favor,  and  upon  Its  suggestion.  In  Middle- 
ton  V.  Railroad  Co.,  95  N.  a  167,  the  court 
expressly  held  that  actions  for  penalties 
should  properly  be  brought  in  the  name  of 
the  person  suing;  citing  the  cases  of  Branch 
V.  Bailroad  Co.,  Eatsensteln  v.  BaUroad  Ca, 
Keeter  v.  RaUroad  Co.,  Branch  v.  RaUroad 
Co.  (second  case),  supra,  uod  Whitehead  v. 
RaUroad  Co.,  87  N.  C.  255.  The  same  prin- 
dple  is  held  in  Maggett  v.  Roberts,  supra, 
BurreU  v.  Hughes,  116  N.  G.  430^  21  a  B.  071. 
and  Goodwin  v.  Fertiliser  Works,  119  N.  G. 
120,  25  &  E.  795;  In  aU  of  which  cases  Mld- 
dleton's  Case  Is  dted  vrith  approval 

It  Is  contended  that  tbe  i^alntlffs  cannot 
maintain  their  action,  even  If  they  are  proper 
parties,  because  they  have  Improperly  joined 
the  state  as  a  plaintiff.  This  point  Is  express- 
ly decided  In  Warrenton  v.  Arrlngton,  101  N. 
O.  109,  113,  7  S.  E.  604,  where  the  court  says: 
"The  state  Is  not  a  proper  party  to  tbe  suit, 
and  It  has  been  decided,  contrary  to  the  for- 
mer practice,  that  under  the  code  system  the 
joining  Improper  parties  with  the  plaintiff  Is 
a  harmless  error,  as  judgment  may  be  ren- 
dered In  favor  of  such  as  are  entitled,  and 
therefore  the  proceeding  Is  not  vitiated." — 
citing  Oreen  v.  Green,  69  N.  C.  294,  and 
Bums  V.  Ashworth,  72  N.  0.  496.  The  dif- 
ferent causes  of  action  In  the  case  at  bar, 
being  aU  of  the  same  nature,  and  In  con- 
tract, may  be  joined,  thus  bringing  the  ag- 
gregate sum  withlu  the  jurisdiction  of  the 
superior  court,  as  has  been  repeatedly  held 
by  this  court  Moore  v.  Nowell.  94  N.  C  265; 
Martin  v.  Goods.  Ill  N.  C.  288.  16  8.  E.  232; 
Ma^ett  V.  Roberts  and  BurreU  v.  Hughes, 
supra. 

The  only  question  remaining  to  be  consid- 
ered Is  whether  the  plaintiffs  can  sue  jointly. 
We  see  no  reason  why  they  cannot,  and  the 
learned  counsel  for  tbe  defendant  frankly 
admits  that  he  can  find  no  case  In  this  state 
holding  against  such  right  If  the  defendant 
Is  Uable  for  the  penalty,  it  makes  no  differ- 
ence who  gets  It,  as  long  as  Its  liability  Is  in 
no  way  Increased.   While  the  penalty  ac- 
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ernes  to  any  one  who  may  rnw  for  ft,  It 
seems  peenllarly  appropriate  that  It  shooU 
go  to  those  vto  have  suffered  from  the  of- 
fense. We  find  In  88  N.  O.  570,  S78»  two 
cases  brought  for  penalties  against  the  pres- 
ent defmdant  hj  Branch  &  Pop^  suing  In 
their  firm  name.  While  both  cases  were  de- 
cided against  the  idalntlff  B  on  other  grounds, 
no  question  was  made  as  to  their  right  to 
■ne  jointly.  Some  of  the  above  cases  are 
-worthy  of  more  than  passing  notice.  In  the 
celebrated  case  of  McOowan  t.  Railroad  Co., 
supra,  known  as  the  "Sice  Oase,"  the  plain- 
tiff recoTered,  under  section  1967  of  the 
Code,  115  separate  penalties,  of  f2S  each, 
amounting  in  the  aggregate  to  |2,8TC,  for  the 
nnlawfal  detention  of  27  bsgs  of  rice  for  116 
dajn.  In  Ihe  well-considered  ease  of  Sntton 
T.  Fhnilps,  supra,  many  of  the  qnestlonB 
now  before  us  were  elaborately  discussed, 
with  ample  citation  of  authority.  In  Bnr- 
rell  T.  Hughes,  supra,  Chief  Justice  Falr^ 
cloth,  speaking  for  a  unanimous  court,  says: 
mie  person  suing  for  a  penally  is  the  prop- 
er party  {Oalntlff.  and  not  the  state,  unless  so 
expressed  In  the  statute;"  citing  Mlddleton 
Railroad  Co..  and  Sutton  t.  PhlUIps,  su- 
pra. And  again,  on  page  487, 116  M.  C,  and 
page  87S,  21  S.  B. ;  *'A  party  suing  for  penal- 
ties agahist  the  same  defendant  may  unite 
several  such  causes  of  action  in  the  same 
complaint,  and  If  they  exceed  1*200  the  su- 
perior court  will  have  jurisdiction."  In 
Goodwin  T.  Fertiliser  Works,  supra,  Furehes, 
J.,  speaking  for  a  unanimous  court,  says: 
*'Tbe  party  suing  is  a  proper  plaintiff,  un- 
less the  statute  creating  the  penalty  pro- 
vides otherwise.  [Citing  Burrell  v.  Hughes, 
supra.]  The  second  assignment  cannot  be 
sustained,  as  the  party  claiming  the  penalty 
is  the  proper  plaintiff,  and  not  the  state. 
[Citing  Mlddleton  r.  Railroad  Co.,  supra.] 
The  third  assignment  cannot  be  sustained, 
as  this  question  has  been  decided,  and  has 
been  expressly  held  to  be  constitutional.  In 
Sutton  V.  Phillips,  116  N.  G.  502.  21  S.  B.  968. 
and  a  number  of  other  cases  there  cited." 

We  are  of  the  opinion  that  all  the  grounds 
of  demurrer  were  properly  overruled;  that 
the  plaintiffs  are  entitled  to  sue  jointly  for 
their  joint  benefit,  and  may  recover  a  sepa- 
rate penalty  of  $00  for  eadi  bead  of  cattle 
reused  and  for  each  day  on  which  they 
were  refused;  ttiat  the  plaintiffs  were  the 
proper  parties  to  sue,  and  that  the  misjoin- 
der of  the  state,  being  surplusage,  does  not 
affect  their  right  to  recover;  that  penalties 
He  in  contract,  and  may  therefore  be  joined 
In  the  same  action,  which,  If  the  AggtegAte 
sum  therein  demanded  In  good  faith  exceeds 
9200,  comes  within  the  jurisdiction  of  the 
superior  court;  and  that  section  5  of  article 
9  of  the  Gonstltatlon,  providing  that  the 
clear  proceeds  of  all  penalties  and  forfei- 
tures shall  be  appropriated  for  establishing 
and  maintaining  free  schools,  applies  only 
to  such  penalties  as  are  given  by  law  to  the 
86  8.B.— 2 


State  or  some  department  thereof.  The 
judgment  is  affirmed. 

FAIRCLOTH.  C.  J.,  dlssenta 


FLEMING  et  al.  v.  BARDBN. 
(Supreme  Court  of  North  Carolina.  April  1. 

1900.J 

MORTGAGES  — EXTENSION  — TIME  —  USURIOUS 
INTEREST  —  DISCHARGE  —  FORECLOSURE  — 
TRUSTS— APPBAl^-TRUSTEE  —INFANCY  —  ES- 
TOPPEL. 

1.  Where  a  creditor  agreed  to  extend  the 
payment  of  a  debt  on  the  debtor's  paymg  JoO 
inetead  of  $40  interest,  and  the  debtor  paid  the 
interest  to  the  creditor's  agent,  the  creditor  was 
bound  by  the  agi-eement,  though  based  on  the 
payment  of  usarioos  interest. 

2.  Where  a  wife  executed  a  mortgage  on  trust 
property  in  which  she  had  a  life  estate  with  re- 
mainder to  her  children  to  secure  her  husband  s 
antecedent  debt,  and  after  her  death  the  hus- 
band procured  an  extension  of  time  without 
his  children's  consent,  such  extension  dischar- 
ged the  mortgage  by  operation  of  law,  though 
no  administrator  of  the  wife's  estate  or  guard- 
ian of  the  children  had  been  appointed,  and 
there  was  no  one  to  pay  the  debt. 

3.  A  husband  and  wife  conveyed  land  in  trust 
for  the  wife  for  life,  remainder  to  their  chil- 
dren, by  a  deed  authorizing  the  grantor  to  con- 
vey the  land,  and  to  require  the  trustee  to  join  in 
the  conveyance.  The  grantors  and  trustee  ex- 
ecuted an  absolute  deed,  which  was  in  efEect 
a  mortgage  on  the  land  to  secure  the  husband  s 
indebtedness,  and  after  the  death  of  both  the 
wife  and  the  trustee  the  mortgage  was  dischar- 
ged by  the  extensi(wi  of  the  time  of  payment  of 
ike  husband's  debt,  and  the  remaindermen  sued 
to  recover  the  land  from  one  who  thereaftei- 
purchased  It  on  foreclosure  of  the  mortgage. 
Htld,  that  the  trustee  had  a  bare  legal  title, 
which  passed  to  the  mortgagee  on  the  execution 
of  the  mcurtgage,  and  hence  the  fact  that  one 
of  his  children  had  been  21  years  of  age  more 
than  S  years  before  the  action  was  brought  to 
recover  the  land  constituted  no  bar  to  the  ac- 
tion. ,  ^     ■  V 

4.  Where  a  wife  executed  a  mortgage  on  her 
property  to  secure  the  husband's  antecedent 
debt,  and  the  mortgage  was  discharged  by  the 
husband's  obtaining  an  extension  of  time  from 
the  creditor  after  the  wife's  death,  the  fact 
that  the  husband  was  present  at  a  subsequent 
sale  of  the  land  on  foreclosure  of  the  mortgage, 
and  failed  to  disclose  such  extension,  did  not 
estop  the  wife's  heirs  from  maintaining  a  suit 
to  recover  the  land  from  the  purchaser. 

Appeal  from  superior  court,  Beaufort  cotiil- 
ty;  Starbuck,  Judge. 

Action  by  W.  S.  Fleming  and  others  against 
Maggie  Barden.  From  a  judgment  In  favor 
(tf  plaintiffs,  defendant  appeals.  Affirmed. 

A.  O.  Gaylord,  for  appellant  W.  B.  Bod- 
man,  for  appdlees. 

FUROHHS,  J.  This  is  an  action  for  the 
possession  of  land.  In  which  the  defendant  de- 
nies title  in  the  plaintiffs,  alleges  title  in  her- 
self by  mesne  conveyances  from  ^alntifls* 
ancestors,  and  also  cf^or  of  title  rlp^ied  by 
adverse  possession,  and  the  statute  of  limita- 
tions. The  tacts  presmted  are  as  ftdlows: 
Hiat  In  June,  18S1,  John  L.  Brown  and  wlf^ 
M.  L.  Brown,  conveyed  the  land  in  controversy 
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to  Ashley  Congleton.  In  tnut  for  M.  L.  Brown 
for  life,  then  for  the  lame  of  John  L.  and  M.  U 
Brown,  and.  If  the  sold  M.  L.  Brown  sboold 
die  wlthont  leaving  Issoe,  thrai  for  the  said 
Jobn  L.  Brown.  Bnt  thlB  deed  apressly  pro- 
vided that  the  said  John  L.  Brown  and  31.  L. 
Brown  staaU  have  full  power  and  anthorlty, 
by  and  with  the  consent  of  each  other,  to  con- 
vey tbe  same  at  any  time,  "and  said  tmstee 
■hall  Join  In  tbe  said  conveyance,  whether  the 
same  be  In  tee  simple  or  otherwise;"  that  on 
the  9th  day  of  February,  1881.  the  said  John 
li.  borrowed  $500  from  J.  B.  Stlckney,  giving 
his  bond  dne  three  years  after  date  at  8  per 
cent.,  payable  annually,  and  secured  the  same 
by  a  mortgage  on  this  land  executed  by  Jidin  L. 
and  M.  L.  Brown  and  the  trustee,  Congleton. 
This  mortgage  was  In  the  usual  form,  convey- 
ing tbe  fee  simple,  with  the  condition  that  It 
should  become  void  upon  the  payment  of  said 
bond.  On  tbe  Sd  <MF  March.  1882,  tbe  trustee. 
Oongleton,  died,  leaving  three  minor  children, 
two  of  wh<nn  were  mlnon  at  the  commmce* 
n;ent  of  this  action.  Tbe  other  had  been  of 
age  for  three  years  and  five  months  when  tiie 
action  was  commenced.  Xn  August,  ISSi,  tbs 
said  M.  L.  Brown  died,  leaving,  her  anrvlvlng, 
her  husband,  John  L.,  and  the  plalntltCs  Mol- 
lle  L.  Fleming,  Dora  U.  John  L.,  and  Lena 
M.  Brown;  the  last  three  named  b^ng  minors 
under  21  years  of  age.  except  Mrs.  Fleming, 
who  was  under  coverture  when  this  action 
was  commenced,  and  1b  still.  The  plaintlflfa 
allege  that  this  was  tbeir  uotber's  land,  that 
the  debt  was  that  of  their  faOier,  and  that 
the  mortgage  was  only  a  security  for  the  debt; 
and  tb^  further  allege  that  the  seenrl^,  the 
mortgage  lien  on  tbe  land,  was  discharged 
a  contract  made  and  entered  Into  by  Stlckney. 
the  mortgagee,  and  John  L.  Brown,  the  princi- 
pal debtor,  for  an  extension  of  time  oa  tbe 
debt  80  secured  by  the  mortgage;  that  this 
agreement  was  In  tbe  fidl  of  1881,  to  extend 
for  one  year  for  $S0;  that  in  January,  1888, 
Stlckney  sold  under  the  mortgage,  when  Ar- 
thur Bardeo  bought,  and  took  deed  to  W.  C. 
Ayers,  who,  on  March  8,  1888,  conveyed  the 
same  to  the  defmdant,  Maggie  Bardot,  and 
that  she  has  been  In  possession  of  the  same 
^ver  since  the  date  of  her  deed.  In  March. 
1888.  Upon  tbe  admitted  fticts  and  the  evi- 
dence in  the  case  the  court  submitted  the  fbl- 
lowlng  Issues:  "(1)  Did  Stlckney  agree  with 
John  L.  Brown  to  extend  time  of  payment  of 
tbe  mortgage  debt  from  February  9,  1885,  to 
February  9,  1886,  In  consideration  of  the  pay- 
ment by  Brown  of  ten  per  cent  interest  on 
the  debt  for  the  year  ending  February  9, 1885, 
to  wit,  ¥50?  Ana.  Yes.  (2)  Was  said  con- 
sideration paid  by  Brown,  and.  If  so.  when? 
Ana.  Yes.  April,  1885.  (3)  Did  B.  T.  Hodges 
have  knowledge  of  his  alleged  appointment  aa 
trustee  In  the  proceeding  entitled  'John  L. 
Brown  and  others  ex  parte'?  Ans.  No. 
Are  the  plalntlfEa  the  owners  of  and  entitled 
to  recorer  possession  of  the  land  described  in 
the  complaint?  Ana.  Tea.  (D)  What  Is  the 
rental  value  of  the  land  ft>r  the  period  begin- 


ning July  4.  1894^  19  to  Uw  preaent  time? 
Ans.  $SOa**  Thereapim  tiie  coort  rendered 
judgment  that  the  plaintiffs  are  tbe  owners  oT 
and  entitled  to  tbe  posscasion  of  the  land,  etc. 

Upon  tbe  dose  of  the  evidence  the  defend- 
ant moved  to  nonsuit  tbe  plalntUEs  for  the  rea- 
son that  tbe  evld^ioe,  all  taken  to  be  true,  did 
not  make  out  a  case  tox  the  jdalntlfCs.  Tbla 
was  refused,  and  we  aee  no  error  In  Its  re- 
fusal It  aeema  to  ns  that  It  could  hardly  be 
disputed  bnt  what  there  was  evidence  tend- 
tng  to  prove  all  the  facta  alleged  by  the  plain- 
tiffs, and  sufficient  to  authorize  tbe  Jury  to 
find  the  lasnes  submitted  to  them  aa  tb^  did. 
But,  taking  the  laanes  as  found,  and  the  facts- 
as  admitted,  the  caae  presents  some  very  in- 
teresting questltma  of  law,  upon  tbe  solution  at 
which  the  rights  of  the  parties  depoid.  Tha 
evldntce  with  r^iard  to  the  contract  and  con- 
sideration for  the  extension  of  time  was  that 
the  mortgagee.  Stlckney,  proposed  to  Brown, 
the  prlndpal  debtor,  that  If  Brown  would  pay 
him  f  50  intereat,  Instead  of  940,  he  would  ex- 
tend the  time  12  months.  This  ottet  was  ac- 
cepted by  Brown,  and  the  money  paid  to 
Stlckney*s  attorney  or  agent  Tbe  defendant 
aaked  the  court  to  charge  the  Jury  that  thla 
did  not  constitute  a  contract  to  extend  the- 
tlme  of  payment,  first  for  tbe  reason  that  the 
plalDtiCTs  did  not  receive  the  money.  But  the- 
court  held  that,  if  the  agent  received  It  under 
the  contract  and  agreement  of  Stlckney  with 
Brown,  this  was  the  same  as  if  Stlckney  had 
received  it  himself.  And  we  think  tbls  must 
be  BO.  The  defendant  further  contoided  that 
If  be  did  receive  it  It  waa  usurious  Interestr 
that  a  contract  to  atend  time  must  be  tipon 
a  good  consideration;  that  tbe  usurious  pay- 
ment of  interest  was  not  a  good  consideration, 
and  did  not  support  the  contract;  and  cited 
Bank  V.  Lineberger,  83  N.  0. 454,  as  authority 
for  this  contention;  and  It  Is  so  held  in  that 
case.  But  In  Carter  Duncan,  84  N.  0.  ©7« 
(the  next  term  after  the  case  of  Bank  v.  Line- 
berger had  l>een  decided),  the  case  of  Bank 
V.  Lineberger  was  overruled;  and  Carter  v. 
Duncan  has  been  held  to  be  the  law  ever  since» 
and  has  been  cited  with  approval  In  several 
cases,  among  them  Forbes  v.  Sheppard,  98 
N.  C.  Ill,  3  S.  E.  817;  Holltngswortb  v.  Ty>m- 
Unson,  108  X.  C.  245.  12  S.  E.  989.  And,  as 
was  said  In  Bank  v.  Sumner,  119  N.  O.  69]«  2ft 
S.  E.  129,  we  think  this  doctrine  has  been  car^ 
rled  far  enough.  But  it  seems  to  us  that 
these  cases  ought  to  be  considered  as  set- 
tling the  doctrine  in  this  state,  and  the  court 
below  properly  refused  to  give  this  Instruc- 
tion. This  covers  the  defendant's  prayers 
down  to  the  fifth. 

The.  fifth  prayer  asks  tbe  court  to  Instruct 
the  Jury  that  as  Mrs.  Brown  was  dead  when 
this  agreement  for  extension  of  time  waa 
made.  It  did  not  have  the  effect  to  discharge 
tbe  mortgage,  as  It  was  not  shown  that  die 
had  an  administrator,  or  that  her  children 
had  a  guardian,  and  there  was  no  one  to  pay 
the  debt  The  court  refused  this  prayer,  and 
the  defendant  excepted.  We  cannot  sustain 
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tbe  ezoeptl(UL  The  discbarge  Is  by  operation 
of  law,  and  we  cannot  say  that  It  sliall  apply 
In  some  cases,  and  not  In  otbera.  We  have 
not  be«i  fnnilsbed  with  any  authority  for 
making  aoch  excepttoo. 

The  sixth  prayer  is  that  the  original  tms- 
tee,  Congleton,  ms  dead,  and  that  his  Interest 
descended  to  his  heirs  at  law;  that  one  of 
them  had  been  above  the  age  of  21  for  more 
than  three  years  when  this  action  was  com- 
menced; that  where  tbe  trustee  is  barred^ 
tbe  cestui  que  trust  Is  also  barred;  and  that, 
as  one  of  the  trostees  was  barred,  they  were 
all  barred,  and  the  plalntUfs,  though  Infants 
and  temes  covert,  were  also  barred.  This  is 
a  correct  proposition  of  law,  as  applied  to 
some  trusts.  But,  taking  the  view  of  the 
case  we  do,  it  is  not  necessary  for  us  to  decide 
this  question.  The  deed  of  trust  to  C(Higleton 
expressly  aathorizes  John  L.  and  M.  L.  Brown 
to  convey  In  fee  simple  or  any  less  estate,  and 
that  it  shall  be  tbe  duty  of  the  trustee  Con- 
gleton,  to  Join  them  in  making  such  deed. 
They  exercised  this  power  In  making  tbli 
mortgage  to  Stlckney.  and  the  trustee.  Gongle- 
ton.  joined  tbem  In  making  It  Congleton 
never  had  anything  but  the  bare  legal  title  to 
tbe  land,  and  when  this  mortgage  was  made, 
which  is  a  deed  in  fee  simple,  with  otho-  trusts 
attached,  all  tbe  estate  he  ever  had  tn  the  land 
passed  out  of  him  into  Stlckn^.  Con^ietoh 
died  before  it  is  alleged  that  there  was  any  dis- 
charge of  the  land  from  this  debt  on  account  of 
extension  of  time;  and  when  he  died  he  bad 
no  estate  to  descend  to  his  heirs.  It  Is  true 
that  it  Congleton  had  been  the  equitable  own- 
er as  well  as  tbe  legal  owner,  tbe  equitable 
right  of  redemption  would  have  descended  to 
his  heirs.  But  the  only  thing  their  father 
ever  had  was  tbe  naked  legal  title,  and  this 
was  gone.  He  had  nothing  to  descend  to  his 
heirs,  and  they  had  no  interest  to  redeem. 
And,  indeed,  It  does  not  Beem  to  be  claimed 
tliat  they  should  have  done  so.  But  the  de- 
fendants claim  that  the  naked  legal  title  was 
In  them,  and,  as  they  did  not  bring  suit  for 
the  possession  of  the  land,  the  statute  Is  a 
bar  to  plalntlCFs'  right  to  recover.  But  as  It 
Is  seen  that  they  had  no  legal  title  to  the  land, 
and,  we  think,  no  equitable  estate,  the  doc- 
trine contended  for  by  defendants  does  not 
apply.  For  the  purposes  of  this  case.  It  is  not 
necessary  for  us  to  decide  where  the  legal 
tiUe  was  after  the  discharge  of  the  land  from 
the  debt  so  that  It  was  not  in  the  heirs  of 
Congleton.  It  may  be  that  when  the  mort- 
gage deed  was  made  to  Stlckney  the  trust 
was  thereby  terminated,  and  that  Mrs.  Brown 
became  the  absolute  owner  subject  to  the 
mortgage  incumbrance.  And,  If  this  was  not 
so.  It  would  aeem  that  the  legal  estate  was  in 
the  defendant;  and,  if  so.  she  held  the  naked 
legal  title  In  trust  for  the  plaintiffs,  and  the 
statute  could  not  run  In  her  favor;  and.  If 
both  the  legal  and  equitable  estates  were  In 
the  plaintiffs,  the  statute  or  presumption  on 
account  of  possession  did  not  run  against 
them  on  account  of  their  Infancy  and  coTer^ 


ture.  The  land  being  discharged  from  the 
payment  of  the  debt  by  reason  of  tbe  exten- 
sion of  time,  the  mortgagee  bad  ^o  right  to  sell 
under  the  mortgage,  unless  it  was  the  naked 
legal  title;  and  the  purchaser  at  the  sale  got 
nothing  more.  It  is  like  selling  after  the  debt 
had  been  paid.  Jenkins  v.  Daniel,  125  N.  C. 
161.  SI  S.  B.  238.  It  Is  tme  that  John  L. 
Brown  seems  to  have  been  at  the  sale,  made 
no  objection  to  it  and  did  not  then  let  It  be 
known  that  he  had  obtained  an  extension  of 
time.  And,  if  It  had  been  bis  land,  it  would 
seem  that  this  would  be  an  estoppel  In  pals. 
But  it  was  no  estoppel  as  against  the  plain- 
tiffs who  are  infants  and  femes  covert  It 
may  be  a  hardship  on  the  defendant.  If  she 
was  an  Innocent  purchaser  without  notice 
(which,  if  so,  is  not  presented  by  ttjls  appeal), 
but  such  is  said  to  be  **the  qui<^8uids  of  the 
law."  The  Jodgm^t  Is  »mrwnt^ 


BBOWN     SOUTHERN  BY,  CO. 

(Supreme  Court  ot  North  Carolina.   Maji  1, 

1900.) 

HASTUt  AND  SERVANT— NBOUOKNCB— WARN- 
ING SERVANT. 

Hie  engineer  and  conductor  of  a  train  on 
whidt  plaintiff  served  as  a  fireman  were  order- 
ed to  stop  at  a  certain  statioD  to  await  a  traiD 
having  engine  "No.  64."  When  plaintiff's  train 
arrived  there  It  wag  dark,  and  another  train, 
drawn  by  engine  "No.  dl"  waa  on  the  siding. 
PlalntifTs  engineer  slowed  up,  bat  did  not  stop. 
They  read  the  figures  "64"  on  the  en^ne  on  the 
siding  as  "M,"  and  supposing  it  was  the  train 
the7  were  to  meet  there,  and  having  no  notice 
that  they  were  to  meet  the  train  tbey  saw  on 
the  siding,  plaintiff's  train  passed  the  station, 
a'nd  collided  with  tbe  train  drawn  by  No.  64. 
Held,  that  the  railroad  company  was  not  negli- 
gent because'  It  failed  to  noti^  plaintiff's  en- 
gineer that  the  train  drawn  bj  No.  64  wonld  al- 
so be  BKt  at  the  station. 

Appeal  from  superior  court.  Foraytb  coun- 
ty; Shaw,  Judge. 

ActiOD  by  J.  T.  Brovni  against  the  South- 
em  Railway  Company.  Prom  a  Judgment 
for  defendant  plaintiff  appeals.  Affirmed. 

This  Is  an  action  brought  to  recover  dam- 
ages for  personal  Injuries  received  through 
tbe  alleged  negligence  of  the  defendant  At 
the  close  of  the  plaintiff's  testimony,  his 
honor  Intimated  that  noth  with  standing  the 
similarity  between  No.  64  and  tbe  expected 
train  In  situation,  signals,  and  numbers,  be 
would  bold  that  the  defendant  company  was 
not  negligent  In  failing  to  notify  section  3  of 
train  No.  44  that  the  train  with  an  engioo 
No.  64  would  be  on  the  side  track  at  Lexing- 
ton. Upon  this  Intimation  tbe  plaintiff  sub- 
mitted to  a  nonsuit  and  appealed. 

The  material  facts  appear  to  be  as  fol- 
lows: The  defendant  company  was  running 
a  freight  train  north  from  Salisbury.  N.  C, 
to  Oreensboro,  N.  C.  The  train  number  was 
44,  and  running  in  six  sections,  and  cutitled, 
respectively,  third,  fourth,  fifth,  and  sixth 
sections  of  train  No.  44,  Said  trains  were 
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anier  orders  glTen  to  each  section,  and  to 
all  others  running  between  Salisbury  and 
Greensboro.  J*lalntlff  was  the  fireman  on 
train  entitled  the  third  section  of  train  No. 
44,  having  an  engine,  No.  37.  The  orders 
given  to  conductor  and  engineer  of  the  second 
and  third  sections  of  train  No.  44— the  third 
section  being  tiie  train  on  which  plaintiff 
was  serrlng— were  as  follows:  That  an  ex- 
tra train  from  Greensboro  to  BaMsbnry,  hav- 
ing engine  No.  64,  had  the  right  of  track 
over  the  second  and  third  sections  of  train 
No.  44  from  Greensboro  to  Lexington.  The 
trains  run  according  to  numbers.  No.  1  go- 
ing as  Srst,  and  so  on.  As  plaintiff's  train, 
to  wit,  the  third  section  of  train  No.  44,  ap- 
proached the  siding  at  Lexington,  the  engi- 
neer and  .plaintiff  saw  a  train  standing  on 
the  Biding  to  the  left  hand.  Said  train,  so 
standing  on  the  siding,  showing  white 
lights,  denoting  extra,  had  steam  up,  end 
headlight  burning,  and  an  engine,  No. 
That  plaintiff's  train  slowed  up,  but  did  not 
stop.  The  engineer  and  plalntlfl  read  the 
figures  64  on  said  engine  as  54,  and,  suppos- 
ing'It  was  extra  train  No.  64.  which  they 
were  ord»ed  to  stop  for  at  Lexington,  and 
having  no  notice  that  a  train  with  engine 
No.  04  would  be  standing  at  Lexington,  and 
not  seeing  the  second  section  of  trtin  No.  44 
standing  ahead  at  Lexington,  and  supposing 
It  had  gone  by,  passed  on  by  Lexington,  and 
about  two  miles  north  of  Lexington  collided 
with  the  ertia,  train  having  engine  No.  64, 
which  was  the  Identical  train  they  were  or- 
dered to  stop  and  await  the  arrival  of  at 
Lexington.  In  this  collision  plaintiff  was  in- 
jured, and  brought  this  action  to  recover 
damages. 

Among  otiier  allegations  the  complaint 
says:  "That  on  ai^roachlng  the  station  at 
Lexington  there  was,  as  plaintiff  was  In- 
formed and  believes,  a  mixed  train  standing 
on  siding,  attached  to  engine  64,  of  whldi 
they  bad  no  notice  or  orders;  and,  the  flg- 
nres  64  being  so  similar  to  the  figures  on  en- 
gine 64,  which  they  apected  to  find  on  said 
siding,  that  they  passed  on  without  stopping, 
It  being  In  the  nighttime  and  the  figures  on 
the  engine  being  read  by  artificial  light" 
It  appears  that  the  plaintiff's  train  vras  a 
section  of  the  regular  train,  and  therefwe, 
when  within  Its  schedule  time,  had  a  right 
of  track  superior  to  all  extra  trains,  nnless 
limited  by  special  order.  Anumg  the  rules 
of  defendant  company  In  the  record  we  find 
tlie  following  train  orders:  "120.  Conductors 
and  engineers  will  be  held  equally  responsi- 
ble for  the  violation  of  any  of  the  ndes  gov- 
erning the  safety  of  their  tr^s.  and  ther 
must  take  every  ^recaation  for  the  protec- 
tion of  their  train,  even  if  not  provided  for 
by  the  mles."  "9S.  No  train  mast  leave  a 
Junction,  a  t«-mlnal,  or  other  starting  point, 
or  pass  from  double  to  single  track,  until  It 
has  ascertained  that  all  trains  due,  which 
bave  the  rl^t  of  track  over  It  have  arrived 
o?  'tft"   *'G22.  A  train,  or  any  section  of  a 


train,  must  governed  strictly  by  the  terms 
of  the  orders  addressed  to  it  and  must  not 
assume  rights  not  conferred  by  such  oi*ders. 
In  all  other  respects  it  must  be  governed  by 
the  train  rules  and  time-tables."  "82.  AU 
extra  trains  are  of  inferior  class  to  all  regu- 
lar trains  of  whatever  class."  "When  the 
train  of  Inferior  right  has  reached  the  desig- 
nated point  the  order  Is  fulfilled  and  the 
train  must  then  be  governed  by  time-table 
and  train  rules  or  further  orders." 

Watson,  Suxton  &  Watson,  for  appelliuit 
Glenn  &  Manly  and  W.  IL  Hendren,  for  ap- 
pellee. 

DOUGLAS,  J.  The  Injury  occurred  on 
the  2d  day  of  November,  1896,  before  the 
fellow  servant  act  of  1897,  and  therefore  tiie 
negligence  of  the  engineer,  who  was  the  fel- 
low servant  of  the  plaintiff,  Is  not  Ipipntable 
to  the  defendant  The  case  was  ably  and 
candidly  argued,  and  It  Is  admitted  that  the 
negligence  of  the  defendant  If  any  there  be, 
must  consist  In  its  failure  to  notify  the 
plaintiff's  engineer  that  an  extra  train, 
drawn  by  mglne  No.  64,  would  be  met  at 
Lexington.  Had  the  collision  occurred  with 
this  train,  which  we  wiU  caU  "Na  64,*'  the 
case  would  be  essentlany  dlffo^nt;  but  its 
presence  at  Lexington  did  not  dlrectiy  cause 
any  Injury  to  the  plaintiff,  and  did  not  con- 
tribute to  his  Injury,  except  In  so  far  as  It 
tended  to  mislead  tiie  engineer  by  Its  slml- 
larlt7  In  numbers  with  the  train  which  he 
expected  to  meet  It  was  a  singular  coin- 
cidence that  an  extra  train  draw  by  engine 
No.  64  Should  be  standing  on  the  siding  at 
the  time  and  place  where  the  plaintiff's  engi- 
neer was  ordered  to  pass  an  extra  h.iviui; 
engine  No.  54;  but  we  do  not  think  that  It 
was  anjrtblng  more  than  a  coincidence.  It 
Is  true  the  defendant  might  have  notified  the 
plaintiff's  engineer  tiiat  No.  64  would  be  at 
Lexington,'  and  have  cautioned  him  not  to 
mistake  It  for  No.  64.  This  might  have 
avoided  the  accident.  Bat  could  the  defend- 
ant be  reasonably  required  to  anticipate  that 
the  engineer  would  make  such  a  mistake, 
under  circumstances  of  such  Imminent  dan- 
ger, when  he  had  the  means  of  accurate  in- 
formation? In  the  light  of  subsequent 
events,  we  m^  say  tiiat  It  was  unfortunate 
that  the  defendant  did  not  notify  the  mgi- 
neer  of  tiie  presence  of  No.  64;  but  we  must 
not  forget  the  old  and  homely  proverb  that 
"our  hindsights  are  always  better  than  our 
foresights."  The  engineer  could  easily  have 
ascertained  the  difference  in  numbers  by  the 
exercise  of  reasonable  care,  whldi  he  was 
bound  to  lue  by  the  express  rules  of  the 
company  and  the  Inherent  responsibilities  of 
bla  position.  He  failed  to  obey  the  orders 
3f  the  company,  and  that  failure  appears  to 
bave  been  tiie  proximate  cause  of  the  acd- 
daxt  As  bis  negligence  was  not  then  im- 
putable to  the  defendant  ftud  as  we  do  not 
think  the  defendant  was  required,  In  the 
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exerdM  of  rewKmable  care,  to  notify  tbe 
plalntUTs  engineer  of  tbe  presence  ot  No. 
64,  we  fall  to  find  any  evidence  whatsoerer 
tending  to  prore  the  negligence  of  tbe  de- 
fendant  The  Judgment  la  afflrmed. 


SLOAN  T.  O^OUNA  OBNT.  BT.  GO. 

(Supreme  Court  of  North  Carolina.  May  1» 

1900J 

CARRIKR— BILL  OP  LADING  TO  ORDER— IN- 
SPECTION—PRODUCTION  OP  BILL— DBMUR- 
REK— APPEAL— REVERSAL  —  RSTRIAI.  — AN- 
SWERING OVBS-JUBISDICTION. 

1.  A  complaint  arerred  that  one  who  had  a 

contract  with  certain  mills  tor  the  purchase  of 
cotton  took  a  bill  of  lading  therefor  from  de- 
fendant "to  order,  notify  8.  B.  Tanner,  Treaa- 
iirer,"  who  was  treasurer  of  the  mills;  that  a 
draft  was  drawn  on  tbe  treasurer,  and  attach- 
ed to  the  bill,  and  both  assigned  to  plaintiff;  and 
that  the  defendant  wrongfully  permitted  tbe 
mills  to  examine  the  cotton  without  production 
of  the  bill  of  lading,  in  consequence  whereof 
the  mills  refused  to  accept  the  cotton  and  pay 
the  draft,  as  tbey  otherwise  would.  Held,  that 
the  complaint  was  demurrable,  since  tbe  re- 
quest to  "notify"  ranferred  on  the  mills  as  full 
riftbt  to  inspect  as  It  it  had  been  the  consignee, 
and.  if  tbe  cotton  was  wrongfully  rejected, 
plaintiff's  cause  of  action  was  against  the  mills. 

2.  A  Complaint  alleged  that  defendant  wrong- 
fully allowed  one  who  had  agreed  to  purchase 
cotton  of  plaintiff  to  examine  the  cotton  with- 
out a  production  of  the  bill  of  lading,  which 
was  "to  order,  notify  8.  B.  Tanner,  Treasur- 
er," with  draft  attached,  Tanner  being-  treasur- 
er of  the  purchaser;  and  alleged  that  thereby 
the  mills  refused  to  accept  tbe  cotton,  as  they 
otherwise  would,  and  that  defendant  negligent- 
ly retained  part  of  the  cotton  unloaded,  in  cars, 
without  notlfyinc  plaintiff,  and  wrongfully  re- 

auired  plaintiff  to  pay  demurrage  therefor,  and 
efendant  demurred  tliat  allowing  the  exami- 
nation showed  no  cause  of  action,  and  that  it 
did  not  sufficiently  api>ear  from  the  complaint 
how  the  requirement  of  itaymeot  of  demurrage 
was  wrongful.  Held  that,  as  tbe  demurrer  ad- 
mitted tbe  allegations  as  to  the  detention  of 
tbe  cotton  in  cars,  and  tbe  wrongful  compel- 
ling of  payment  of  demurrage,  it  was  error  to 
sustain  tbe  demurrer  to  that  part  of  the  com- 
plaint. 

3.  Under  Dark's  Code  (3d  Ed.)  207,  note  1, 
providing  that  a  plaintiff  may  unite  in  the  same 
complaint  several  causes  of  action  where  they 
all  arise  out  of  a  transaction  connected  with 
tbe  same  subject  of  action,  tbe  complaint  was 
not  demurrable  for  misjoinder  of  causes  of  ac- 
tion, since  both  matters  of  complaiat  arose 
out  of  transactions  connected  with  the  same 
subject  of  action. 

4.  Sustaining  a  demurrer  to  a  portion  of 
plaintilTa  complaint,  which  Imii  the  effect  of 
redudng  the  damagee  below  S200,  doea  not 
oust  the  Boperior  court  of  jurisdiction  where 
the  sum  originally  demanded  is  not  so  palpably 
in  bad  faith  as  to  be  a  fraud  on  jurisdiction. 

5.  Where  a  complaint  containing  a  prayer 
for  an  injunction  showed  on  its  face  that  the 
court  bad  no  jurisdiction  over  the  subject-mat- 
ter ns  to  tbe  injunction,  the  prayer  was  proper- 
ly dismissed. 

G.  Where,  on  appeal  from  an  order  sustain- 
iug  a  demurrer,  the  demurrer  Is  OTerruIed  as  to 
one  of  the  causes  of  action  alleged,  the  defend* 
ant  on  the  remand  of  the  case  may  answer  over 
under  Code,  $  272,  providing  that  after  tbe  de- 
cision of  a  demurrer  the  judge  shall,  if  it  ap- 
pear that  the  d^urrer  was  interpoaed  in  good 
faith,  allow  the  party  to  plead  oTer. 


Appeal  from  aupertor  court,  afecklenburg 
county;  Allen,  Judge. 

Action  by  J.  H.  Sloan  agalnat  tbe  Carolina 
Central  Railway  Company.  From  a  judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  appeals.  Reversed. 

Oshorne,  Maxwell  &  Keerans,  for  appellant. 
Bnrwell,  Walker  &  Cansler,  for  appellee. 

CLARK,  J.  Tbe  complaint  avera  that  one 
Warilck  had  a  contract  wldi  the  Henrietta 
Cotton  Mills  for  the  purchase  of  cotton,  under 
which  be  bought  a  lot  of  cotton;  that  be  took 
a  bill  of  lading  therefw,  "to  order,  notify  B. 
B.  Tanner,  Treasurer"  <wbo  was  treasurer 
of  the  Henrietta  Mills) ;  that  he  drew  a  draft 
on  said  Tanner,  treasurer,  for  tbe  price  of  the 
cotton,  whldi  be  Indorsed,  wltb  the  bill  of 
lading  attached,  for  ralue,  to  tbe  plaintiff. 
It  is  further  alleged  that  the  defendant  com- 
pany wrongfully  and  carelessly  permitted  tbe 
Henrietta  MlUs  to  examine  tbe  cotton  with- 
out prodnctltm  of  tbe  bin  of  lading  in  cm- 
sequence  whereof  the  said  Henrietta  Mills 
refused  to  accept  the  cotton  and  pay  the 
draft,  as  they  otherwise  would  bare  d<»e; 
and  also  that  for  many  days  after  tbe  said 
mllta  refused  to  accept  the  cotton  the  defend- 
ant carelessly  and  negligently  retained  part 
of  the  cotbm  unloaded,  to  tbe  cars,  without 
notifying  the  plaintiff,  and  wrongfully  reqnli^ 
ed  the  platotlff  to  pay  f88  demurrage  there- 
for, which  he  paid  under  protest;  and  alleges 
tbat  by  reason  of  the  above  negligence  and 
wrongful  acts  be  has  sustained  altogether 
$842.80  damages.  The  defendant  demurs,  In 
substance,  because  It  was  not  a  wrongful  act 
to  permit  the  Henrietta  Mills  to  exambie  tbe 
cotton,  and  that,  If  It  were,  it  does  not  suffi- 
ciently ai^ear  from  the  complaint  bow  any 
legal  or  actionable  Injury  was  done  to  tbe 
plaintiff,  and  that  It  does  not  suffldently  ap- 
pear fHHU  the  complaint  how  the  requirement 
of  payment  of  demurrage  was  wrongful. 
Tbe  court  bdow  sustained  tbe  demurrer,  and 
dismissed  tbe  action. 

Tbe  plaintiff  does  not  contend  that.  If  tbe 
cotton  bad  been  consigned  to  the  Henrletto 
Mills,  It  would  have -been  wrongful  to  have 
permitted  It  to  examine  the  cotton,  but  says 
tbat  the  bni  of  lading,  being  "to  order,  no- 
tify S.  B.  Tanner,  Treasurer,"  was  notice 
tbat  tbe  philntiff  retained  ownership  tUl  the 
production  of  the  bill  of  lading  by  s^d  Tan- 
ner, treasurer  of  tbe  Henrietta  MlUs.  This 
point  might  be  well  taken  If  the  action  were 
for  wrongful  delivery  to  the  cotton  mills 
without  the  production  of  the  bill  of  lading 
indorsed  to  the  mills  or  Its  treasurer,  but  the 
request  to  "notify"  certainly  conferred  upon 
the  cotton  mills  as  full  right  to  inspect  tbe 
cotton  as  If  it  had  been  tbe  consignee.  No 
Injury  to  tbe  cotton  from  the  inspection  Is 
averred.  Conatniing  the  comidalnt  llbwally, 
as  Is  now  required  (Code,  |  260),  It  means,  If 
It  legally  means  anything,  tbat  by  reason  ot 
permitting  the  Henrletto  Mills  and  Its  agents 
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to  Inspect  tiie  cotton  they  were  made  cUssat- 
Isfled,  and  refused  payment,  whereas,  if  they 
had  been  compelled  to  "buy  a  pig  In  a  poke," 
the  cotton  would  have  been  accepted,  and  the 
draft  paid.  If  the  cotton  was  wrongfully 
rejected,  the  plalntUTs  cause  of  action  Is 
against  the  Henrietta  Mills,  for,  aa  assignee 
of  Warllck,  he  stood  In  Warllck's  shoes.  If 
It  was  rightfully  rejected.  It  cannot  be  con- 
tended that  there  was  a  cause  of  action,  for, 
even  if  the  Henrietta  Mills  had  takoi  the 
cotton  without  opportunity  of  inspection.  It 
could  hare  immediately  recovered  back  from 
the  plaintiff,  assignee  of  the  bill  of  lading, 
for  any  deficiency  In  the  quality  or  weight  of 
the  cotton  or  otherwise.  Finch  v.  Gregg  (at 
this  term)  35  S.  B.  261. 

The  allegation  as  to  the  detention  of  the 
cotton  In  cars  at  place  of  destination  without 
notice  to  the  plaintiff,  and  wrongfully  com- 
pelling him  to  pay  f  90  for  demurrage,  which 
was  paid  under  protest,  Is  admitted  by  the 
demurrer.  It  may  be  denied  by  an  answer, 
and  a  different  state  of  facta  may  be  found 
on  the  trial,  but  it  was  error  to  sustain  the 
demurrer  in  that  regard. 

There  was  no  demurrer  for  misjoinder  of 
causes  of  action,  and  there  was  no  ground 
therefor,  for  both  matters  of  complaint  (even 
If  treated  as  separate  causes  of  action)  were 
transactions  "connected  with  the  same  sub- 
ject of  action."  Clark's  C^ode  (3d  Ed.)  267, 
note  1;  Hamlin  v.  Tucker,  72  N.  a  502; 
Cook  V.  Smith,  119  N.  C.  350,  25  S.  m  958; 
Benton  v.  CoUins,  118  N.  a  196,  24  S.  B.  122, 
and  other  cases  there  cited.  Nor  does  it 
make  any  difference  that  by  sustaining  the 
demurrer  as  to  damages  alleged  for  wrongful 
Inspection  of  the  cotton  the  other  damages 
alleged  are  reduced  below  |2(X).  It  is  the 
"sum  demanded  in  good  faith"  which  confers 
Jurisdiction,  even  though  each  of  the  several 
distinct  causes  of  action  are  under  $200.  Bur^ 
rell  V.  Hughes,  116  N.  C.  430,  21  S.  B.  971; 
Martin  v.  Ooode,  111  N.  0.  288,  13  S.  E.  232; 
Maggett  v.  Roberts,  108  N.  C.  174,  12  S.  E. 
890;  Moore  v.  NoweU,  94  N.  a  265;  Carter 
T.  Ballroad  Co.  (at  this  term)  S6  S.  B.  14. 
Under  the  former  system  of  practice,  a  party 
might  be  tamed  out  of  equity,  and  told  to 
bring  his  action  at  law,  or  be  dismissed  by 
one  door  of  the  court  room  because  he  had 
sued  In  debt  or  covenant,  when  he  might 
come  back  through  another  door  with  an  ac- 
tion of  trespass  on  the  case,  or  replevin,  or 
detinue.  But  now  these  refinements  have 
been  abolished,  because  not  condudve  to  the 
administration  of  Justice;  and.  If  a  party 
gets  into  court  legally,  he  will  not  be  turned 
out  to  come  Into  court  some  other  way.  It 
would  put  additional  costs  on  the  plaintiff, 
and  be  additional  trouble  to  both  plaintiff  and 
defendant,  with  no  benefit  to  either.  Except 
when  the  coming  into  the  superior  court  is 
a  fraud  upon  the  Jurisdiction,  the  Jurisdiction 
In  that  court  will  not  be  ousted  by  the  failure 
of  a  plaintiff  to  susta'In  part  of  bis  causes  of 
action.   The  present  law  is  thus  stated  in 


Martin  v.  Ooode,  supra:  ''Should  the  sum 
demanded  be  reduced  under  $200  by  failure 
of  proof,  or  by  sustaining  a  demurrer  to  any 
part  thereof,  or  to  some  of  the  causes  of  ac- 
tlon,  the  Jurisdiction  would  not  thereby  be 
ousted,  except  when  the  sum  demanded  Is  so 
palpably  in  bad  faith  as  to  amount  to  a  fraud 
on  the  Jurisdiction."  The  case  of  Howard  v. 
Association,  125  N.  O.  49,  34  S.  B.  190,  does 
not  overrule  this  settled  practice.  The  head- 
note  is:  "The  superior  court  has  no  original 
Jurisdiction  when,  in  no  event,  the  plaintiff 
can-  recover  as  much  as  $200."  There  was, 
it  Is  true,  also  a  prayer  for  an  injunction, 
but  the  court  dismissed  that,  because  on  the 
face  of  the  complaint  the  courts  of  this  state 
had  no  Jurisdiction  of  the  subject-matter,  and 
as  to  the  Injunction  the  action  was,  as  it 
were,  coram  non  judlce.  When  the  case  goes 
back  the  defendant  will  have  the  right  to 
answer  over.   Code,  i  272L  Error. 


STATE  V.  SAVERT. 
(Supreme  Court  of  North  Orolina.    Aiuril  1, 
1900.) 

CBIMINAIi  LAW  — APPEAL.  OF  STATE  — WHEN 
ALLOWABLE— APPEAL  FROM  GEN- 
ERAL VBRDICT. 

Code,  i  1237,  provides  that  an  appeal  mny 
be  taken  by  the  state  in  criminal  cases  when 
judgment  has  be^  given  for  defendant  on  a 
special  verdict  or  a  demurrer,  or  on  motion  to 
quash  or  in  arrest  of  judgment,  and  in  do  other 
cases.  Held,  that  where  a  defendant  pleaded, 
"Not  guilty,"  and  the  jury  was  impaneled,  and. 
It  appearing  that  the  warrant  had  been  issued 
without  any  affidavit,  the  court  refused  to  with- 
draw a  juror  or  dismiss  the  action,  and  direct- 
ed the  clerk  to  enter  a  verdict  of  not  guilty, 
and  defendant  was  discharged,  the  state  could 
□ot  appeal  from  the  judgment  on  the  general 
verdict. 

Montgomery  and  CLw^.JJ.,  dissmting. 

Appeal  from  superior  court  Forsytb  ooim- 
ty;  Robinson,  Judge. 

A.  Savery  was  indicted,  but  dlscha^ed  on  a 
verdict  of  not  guilty  entered  by  direction  cf 
the  court,  and  the  state  mipeala.  Appeal  dis- 
missed. 

Glenn  &  Manly  and  3.  M.  TerreU.  Atty. 
Gen.,  for  the  State.  Jraes  &  Patterson,  for 
appellee. 

DOUGLAS,  J.  This  is  a  criminal  action 
brought  here  on  the  appeal  of  the  state  from 
a  judgment  discharging  the  defendant  after  a 
general  verdict  of  not  guilty.  The  material 
facts  are  as  follows:  -The  cause  came  on  to 
be  heard  before  the  superior  court  on  a  war- 
rant issued  by  the  mayor  of  the  city  of  Wins- 
ton against  the  defendant.  There  waa  no  de- 
fect appearing  on  the  face  of  the  warrant, 
though  no  affidavit  was  attached.  The  de- 
fendant pleaded,  "Not  guilty,"  and  the  Jury 
was  impaneled.  The  state  Introduced  a  wit- 
ness who  swore  that  the  warrant  was  issued 
without  any  affidavit,  he  being  the  witness  re- 
ferred to  In  the  warrant  aa  having  made  the 
affldaWL  Upon  Its  appearlng^that  no  affidavit 
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■waa  made,  deCendaat  contended  tliat  he  was 
•entitled  to  a  verdict  of  not  guilty.  The  state 
first  contended  ttiat  the  warrant  being  regu- 
lar, the  absence  of  an  affidavit  made  no  differ- 
ence, and  that  the  most  the  court  could  do, 
in  case  it  refused  to  hear  the  causes  was  t* 
withdraw  a  Juror  and  dismiss  the  warrant. 
T^e  court.  In  exercise  of  Its  discretion,  re- 
fused to  withdraw  a  Juror  or  dismiss  the  ac- 
ti<Hi,  and  directed  the  clerk  to  enter  a  verdict 
■ot  not  guilty,  which  was  done,  and  the  de- 
fendant discharged.  tJi»on  the  state  at  fact, 
the  state  and  the  dty  of  Winston  moved  the 
court  to  strike  out  the  verdict  of  not  guilty, 
■as  the  defendant  had  never  been  In  Jeopardy, 
jmd  to  reinstate  the  case  for  trial,  or,  at  most, 
to  treat  the  entry  of  not  guilty  as  a  dismissal 
■of  the  action,  to  the  end  that  the  state  might 
proceed  as  it  thooght  best  The  court  denied 
the  motion,  and  the  «tate  and  the  CII7  of 
'Winston  aH>eal. 

No  motion  was  made  to  quash.  On  the 
-contrary,  the  defendant  pleaded  to  the  indict- 
ment The  state  Insisted  that  the  most  the 
court  could  do  was  to  withdraw  a  Juror.  It 
•does  not  appear  that  the  state  made  any  such 
motion,  but,  on  the  contrary,  It  does  appear 
that  the  state  insisted  that  the  case  should 
be  heard  on  Its  merits.  No  one  asked  that 
ihe  indictment  be  quashed,  and  no  me  moved 
that  a  Juror  be  withdrawn.  The  court  below 
-announced  that  "In  the  exercise  of  Its  discre- 
tion. It  refused  to  withdraw  a  Juror  or  dis- 
miss the  action,  but  directed  the  clerk  to  en- 
ter a  verdict  of  not  guilty,  which  was  done, 
^nd  the  defendant  dlschaiiged."  We  are  thus 
brought  face  to  face  with  a  general  verdict 
-ot  not  guilty,  which  we  are  asked  to  set  aside 
-on  the  appeal  of  the  state.  Look  at  It  as  we 
may,  there  it  stands,  and  we  can  proceed  no 
further  unless  we  set  It  aside.  We  may  re- 
verse as  many  supposed  Ju(^:ments  as  we 
j;>lease,  quashing  the  Indictment  but  that  of 
itself  will  not  do  away  with  the  verdict  We 
cannot  reverse  the  verdict  and  hence,  if  we 
-entertain  the  appeal,  we  are  forced  to  estalh 
llsh  for  the  first  time  in  this  state  the  danger- 
ous precedent  of  granting  the  state  a  new  trial 
in  a  criminal  action.  We  borrow  the  words 
of  an  eminent  lawyer,  and  say  that  In  our 
-opinion  such  action  would  be  "not  simply  er- 
ror, but  a  mlsarrangement  of  the  whole  Idea 
-of  Jurisprudence."  Where  Is  there  any  ele- 
ment of  quashing?  His  honor  did  not  quash, 
and  did  not  Intend  to  qoash,  the  indictment 
We  do  not  understand  the  state  as  maintain- 
ing that  that  would  have  been  the  proper  ac- 
tion. At  best  it  seems  to  us  to  say  that  his 
h<uior  should  have  permitted  the  case  to  pro- 
-ceed,  but  that  If  he  was  determined  to  end  it 
erroneously,  he  should  have  committed  the 
-error  of  quashing  the  bill,  because  then  we 
■could  hare  reversed  him  on  appesl  It  Is 
true,  his  honw  may  have  committed  error, 
but  would  that  Justify  us  In  exercising  a  quasi 
equitable  Jurisdiction  in  criminal  matters? 
But  it  is  urged  that  unless  we  adopt  some 
«n<^  coDstmction,  the  defendant  may  go  im- 


whlpped  of  Justice.  How  Aoeo  that  concern 
us  at  present?  What  right  have  we  to  find 
him  guilty,  or  to  assume  his  guilt  for.  the 
purpose  of  Invoking  a  strained  construction 
upon  a  pure  question  of  law?  We  are  well 
answered  In  the  case  of  In  re  Spier,  12  N.  O. 
491,  403,  where  this  court  says:  "In  this 
case  the  guilt  or  innocence  of  the  prisoner  is 
as  little  the  subject  of  Inquiry  as  the  merits 
of  any  case  can  t>e,  when  It  Is  brought  before 
tills  court  on  a  collateral  question  of  law. 
Although  the  prisoner,  if  unfortunately  guilty, 
may  escape  punishment  In  consequence  of  the 
decision  this  day  made  In  his  favor,  yet  it 
should  be  remembered  that  the  same  decision 
may  be  a  bulwark  of  safety  to  those  who, 
more  innocent,  may  become  the  subjects  ot 
persecution,  and  whose  cwvlctlon,  if  not  pro- 
cured on  one  trial,  might  be  secured  on  a 
second  or  third,  whether  they  were  guilty  or 
not"  The  (^nlon  of  the  court,  delivered  by 
Judge  Hall,  and  the  concurring  oplnicm  of 
Chief  Justice  Taylor,  are  both  exceedingly  in- 
teresting and  instructive.  \t  should  be  noted 
that  this  case  does  not  decide  that  the  doc- 
trine "once  In  Jet^rdy''  applies  only  to  capi- 
tal feltmles,  although  that  may  be  inferred 
from  Its  reas<ming,  if  the  phrase  Is  taken  In 
its  strictest  sense.  But  there  Is  certainly  not 
the  slightest  intimation  that  a  general  verdict 
of  not  guilty  can  ever  be  set  aside,  and  that 
is  the  question  now  before  us.  Tbat  opinion 
quotes  Lord  Coke  as  saying  that. "the  life 
of  a  man  shall  not  be  twice  put  in  Jeopardy 
upon  the  same  charge,  for  a  capital  offense"; 
but  It  ^so  quotes  Lord  Coke  as  laying  down 
the  rule  in  still  taoader  terms,  and  so  as  to 
render  the  discharge  of  the  Jory  In  treason, 
felony,  or  larceny  Illegal,  even  with  the  con- 
sent of  the  prisoner.  8  Minor,  Inst  110.  We 
do  not  understand  the  distinction  between 
felony  and  larceny,  but  so  great  a  Judge  must 
have  had  sometUng  in  his  mind.  The  doc- 
trine of  "once  in  Jeopardy"  goes  far  bey(Hid 
that  of  former  acquittal,  and  applies  where 
tlie  Jury  have  never  rendered  any  verdict. 
Thus,  it  Is  held  that  where  a  Jury  has  once 
been  Impaneled  In  a  capital  case,  they  cannot 
be  discharged  before  verdict  except  for 
causes  beyond  human  control.  A  conscien- 
tious Inability  to  agree  after  every  reasMiable 
effort  is  now  deemed  a  cause  beyond  control, 
even  in  capital  cases,  bat  It  Aould  cleariy 
appear  that  Uwre  Is  no  reasonable  possibility 
of  agreement 

Let  us  briefly  review  the  history  of  appeals 
by  the  state,  as  shown  in  our  Reports.  The 
cases  of  State  v.  McLelland,  1  N.  C.  600 
(*523),  in  the  superior  court  and  State  v. 
Hadcock.  3  N.  0.  348  (*162),  decided  by  the 
old  court  of  conference,  recognize  the  right  of 
the  state  to  appeal  from  the  county  court  to 
the  superior  court  on  a  verdict  of  acquittal; 
the  court  however,  In  the  latter  case,  doubt- 
ing the  principle.  In  fact  the  opinion  dis- 
tinctly says  that  If  It  were  res  Integer,  their 
opinion  would  be  to  the  contrary.  These 
cases  were  overiilled  by  State  t.  Jtmes,  5  N. 
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0.  2B7,  and  we  can  find  no  subsequent  case  In 
our  Reports  where  tbe  state  bas  ever  claimed 
the  right  of  appeal  from  a  general  verdict  of 
acquittal.  In  the  last-named  case  the  head- 
note  says,  "The  state  Is  not  entitled  to  an 
appeal  In  a  criminal  prosecution,"  while  the 
oase  is  briefly  disposed  of  by  a  per  curiam 
opinion,  aa  follows:  "Tbe  state.  In  a  crim- 
inal prosecution.  Is  not  entitled  to  an  appeal, 
under  any  of  the  provisions  of  tbe  act  of  as- 
sembly regulating  appeals.  This  appeal  must 
therefore  be  dismissed."  In  State  v.  Taylor, 
8  N.  C.  462,  this  court  says:  "It  would  be  to 
no  purpose  for  this  court  to  decide  whether 
tbe  paper  writings  offered  in  evidence  were 
properly  rejected  by  the  circuit  judge  or  not; 
for,  up(w  tbe  supposition  that  they  were  not, 
we  could  not  grant  a  new  trial  after  tbe  ac- 
quittal of  the  defendant."  This  case,  so  clear- 
ly enunciating  the  principle,  and  so  repeatedly 
affirmed,  has  apparently  never  been  gues- 
tloued.  In  State  v.  Martin,  10  N.  O.  381,  tbe 
entire  case  Is  as  follows:  "The  defendant 
was  Indicted  below  for  an  assault  and  bat- 
tery, and,  being  acquitted,  was  discharged, 
whereupon  the  state  appealed.  On  the  read- 
ing of  the  record  In  this  court,  Mr.  Attorney 
General  gave  up  tbe  cause,  <mi  the  authority 
of  State  v.  Taylor,  8  N.  a  462."  This  ex- 
ample appears  to  have  been  faithfully  fol- 
lowed for  48  years,  as  the  state  does  not  ap- 
pear even  to  have  attempted  an  appeal  until 
1889,  In  ^tate  v.  Oredle,  63  N.  0.  606.  Tay- 
lor's Case  was  promptly  and  emphatically  re- 
afSrmed,  whereupon  the  state  again  subsided. 
In  1S72  the  state  again  tried  it,  but  with  no 
better  result  SUte  v.  Phillips,  66  N.  C.  646; 
State  V.  Freeman,  Id.  647;  State  v.  West,  71 
N.  C.  263;  State  v.  Armstrong.  72  N.  C.  1»3; 
State  V.  Lane,  78  N.  C.  647;  State  v.  Swep- 
son.  82  X.  a  641:  State  v.  Moore,  84  N.  C. 
724;  State  v.  Tyler.  86  N.  O.  569,  672;  State 
v.  Powell,  86  N.  0.  640;  State  v.  Railroad  Co., 
89  N.  C.  584;  State  v.  Ostwalt,  118  N.  0. 1208, 
24  S.  E.  660;  State  v.  Ballard,  122  N.  0.  1024, 
29  S.  E.  see;  State  v.  Hlnson,  123  X.  C.  756, 
31  S.  E.  854,  32  L.  R.  A.  396;  State  v.  David- 
son, 124  N.  a  839,  32  S.  E.  967;  State  v. 
Southern  Ry.  Go.  (two  cases;  at  this  term) 
86  S.  E.  620.  In  this  case  the  court  says: 
"Tbe  case  at  bar  comes  within  none  of  these 
classes  [those  mentioned  In  section  1287  of 
the  Code].  •  *  *  Hence  we  must  dismiss 
the  appeal.  This  action  on  our  part  Is  not  an 
afBrmation  In  any  degree,  express  or  Implied, 
of  the  judgment  of  the  court  below.  As  we 
cannot  entertain  the  appeal,  tbe  principles 
therein  decided  are  not  before  us;  and 
therefore  we  are  powerless  to  correct  any 
error  in  the  Judgment,  if  error  there  be,  no 
matter  how  serious  or  patent  it  may  appear 
to  us."  In  the  celebrated  case  of  State  v. 
Swepson,  79  N.  C.  632,  this  court,  while  stat- 
ing In  unequivocal  terms  that  the  verdict  was 
obtained  by  fraud,  declined  to  entertain  the 
appeal  of  tbe  state. 

It  is  equally  interesting  to  note  tbe  origin 
and  growth  of  tbe  right  of 'the  state  to  appeal 


under  any  circumstances.  This  right,  even 
in  its  most  limited  form,  is  purely  tbe  off- 
spring of  Judicial  constmction.  Apparently 
the  first  allusion  to  it  in  our  Reports  since 
we  have  bad  a  supreme  court  la  In  State  v. 
Credle,  63  N.  C.  506,  where  this  court,  dis- 
missing the  appeal  of  tbe  state  on  a  verdict 
of  not  guilty  (citing  Taylor's  Case,  supra), 
briefly  says,  "While  the  humanity  of  our  law 
gives  the  right  of  appeal  to  tbe  accused  In  all 
cases,  the  class  of  cases  in  which  the  state 
bas  that  right  Is  very  smalL"  What  they 
are,  is  not  stated.  In  State  v.  Lane,  supra, 
this  court,  In  dismissing  the  appeal,  says: 
"Until  lately  no  case  could  be  found  In  the 
English  Reports  where  a  writ  of  error  was 
allowed  on  behalf  of  the  crown  in  a  criminal 
prosecotlott,  and  It  bas  not  yet  been  decided 
that  such  a  writ  may  lawfully  issue,  aa.  In 
the  cases  In  which  It  did  Issue,  the  question 
was  not  made.  No  reference  is  found  to  It  In 
the  older  books  on  criminal  law.  *  *  *  It 
wUl  be  seen  that  in  many  of  the  states  It  is 
held  that  the  state  has  no  appeal  In  a  crim- 
inal case  under  any  circumstances.  In  all, 
or  nearly  all.  It  seems  to  be  held  that,  where 
tbe  right  of  appeal  exists,  it  Is  given  by  stat- 
ute, and  that,  If  it  exists  at  all  independently 
of  a  statute,  It  is  confined  to  two  cases  only, 
— one  where  the  inferior  court  has  given  judg- 
ment for  the  defendant  upon  a  special  ver- 
dict, and  the  other  where  It  lias  given  a  like 
Judgment  upon  a  demurrer  to  an  indictment 
or  upon  a  motion  to  quash,  which  Is  consid- 
ered as  substantially  similar.  In  this  state 
it  has  been  recognized  as  existing  In  those 
two  cases,  but  I  am  not  aware  that  It  has 
been  in  any  others."  In  State  v.  Moore,  84 
N.  C.  724,  this  court  says:  *'Tbe  state  has 
no  right  to  appeal  In  a  case  like  this.  Its  right 
of  appeal  in  a  criminal  action  is  not  derived 
from  tbe  common  law  or  any  statute  of  this 
state,  bat  has  obtained  under  the  sanction  of 
the  courts  by  a  long  practice,  and  bas  beea 
recognized  in  bat  four  cases,  to  wit,  where 
Judgment  has  been  given  for  the  defendant 
upon  a  special  verdict,  upon  a  demurrer,  a  ' 
motion  to  quash,  and  arrest  of  Judgment" 
By  this  time  It  became  apparent  that  the 
courts,  acting  upon  the  "quo  minos"  and  "ac 
etiam"  principle,  bad  enlarged  their  Jurisdic- 
tion of  state  appeals  to  tbe  verge  of  public 
safety;  and  hence  section  1237  of  the  Code 
was  passed,  not  as  an  enabling,  but  as  a  re- 
strictive, statute.  This  section  provides  that 
"an  appeal  to  the  supreme  court  may  be  taken 
by.  the  state  In  the  following  cases,  and  no 
other:  Where  jndgment  has  been  given  for 
tbe  defendant  (1)  upon  a  special  verdict,  (2) 
upon  a  demurrer,  (8)  upon  a  motion  to  quash, 
(4)  upon  arrest  of  judgmait."  The  statute  is 
emphatic  and  unequivocal,  and  yet  are  we  not 
asked  to  add  another  case;  that  Is,  where.  In 
onr  opinion,  a  general  verdict  of  not  guilty  In 
equivalent  to  quashing?  If  we  can  do  this  in 
one  case,  why  can  we  not  do  so  In  all  cases 
where  the  erroneous  Instractlona  upon  the 
trial  appear  to  vs  equivalent  to  any  one  of 
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the  above  cases?  Oan  we  not  tbiu  teach  ev- 
ery emmeoos  Instnictlon  upon  a  QDestloi  of 
law?  In  tlie  recent  cases  of  Btate  t.  Sontlir 
tm  By.  Co.  tbe  facta  were  practically  nn^ 
disputed.  There  was  a  rerdlct  of  guilty  m 
the  criminal  court;  and  the  Judgment  of  the 
Bupralw  court  was  eaolvalent  to  sustaining  a 
plea  to  the  JnrlsdlctlML  Were  we  wrong  In 
refusing  to  entertain  the  state's  appeal?  If 
this  court  was  right  then,  it  seems  to  us  we 
must  dismiss  tbe  present  appeal- 
In  condutf  on  we  can  do  no  better  than 
quote  the  concluding  words  ^  Justice  Ashe 
In  deUrerlng  the  opinion  of  a  mianlmous  court 
In  State  v.  McGlmsey,  80  N.  C.  377,  383,  as 
f<dlows:  "We  think  the  ancient  rule  of  tbe 
common  law  has  been  sufficiently  relaxed  by 
our  predecessors,  and  we  are  unwilling  to 
move  a  step  further  in  the  direction  of  dis- 
cretion. *  *  *  In  coming  to  this  conclu- 
sion, we  are  aware  that  Its  effect  may  possi- 
bly be  to  turn  loose  a  bad  man  upon  society, 
but  It  Is  better,  In  the  administration  of  the 
law.  then  should  be  an  occasional  Instance  of 
Ttolrace,  even  to  the  s^ise  of  pnbUc  Justice, 
than  that  a  principle  should  be  established 
which.  In  times  of  cItII  omnmotlon  that  may 
occur  in  the  history  of  every  country,  would 
serve  as  an  engine  of  oiH^resslon  In  the  hand* 
of  corrupt  time-servers  and  Irresponsible 
Judges,  to  crush  the  liberties  of  the  dtlam." 
Under  our  view  of  the  law,  the  appeal  must 
be  dismissed. 

MONTGOBiBBT,  J.  (dissenting).  The  term 
"appeal,"  as  it  Is  nnderatood  to  mean  the  re- 
moval isi  a  cause  for  final  judgmoit  from  an 
Inferior  to  a  superior  court,  to  be  tried  de 
novo  upon  its  merits,  is  of  civil-law  origin, 
and  was  unknown  to  the  common  law.  A 
writ  of  error-  upcm  matter  of  law  was  the 
remedy  in  admlnal  as  wdl  as  in  dvU^ases  at 
the  common  law,  but  the  writ  was  not  allow- 
able to  the  prosecution  in  criminal  cases.  In 
modern  practice,  appeals  cannot  be  had  by 
the  state  In  criminal  cases,  except  as  provided 
by  statute.  The  decisions  in  our  court  upcni 
this  subject  are  interesting.  In  State  v. 
Jones,  5  N.  0.  2B7,  It  was  held  that  In  a  crim- 
inal prosecution  the  state  was  not  entitled  to 
an  appeal  under  any  of  the  provlslmu  of  the 
act  ctf  assembly  regulating  anwals.  In  Stete 
V.  Gredle.  63  N.  0.  006,  it  Is  said.  "Tbe  cUss 
of  cases  In  which  the  state  has  that  right 
[appeal]  Is  very  unall."  In  State  v.  Lane, 
78  N.  a  647,  it  was  held  that  the  stete  could 
appeal  uptm  a  spedal  verdict,  i^mn  a  demurs 
xer,  and  upon  a  motion  to  quash.  In  Stete  v. 
Hoore.  81  N.  C.  724.  It  was  said:  "Its  [the 
atete's]  right  of  appeal  In  a  criminal  action 
is  not  derived  from  the  comnum  law  or  any 
statute  of  tills  stete,  but  has  obtained  untter 
the  sanction  of  tlw  courts  by  a  long  practice, 
and  has  been  recognised  In  but  four  cases, 
to  ^t:  Where  Judgment  has  been  given  for 
defendant  upon  a  special  verdict  upon  a  de- 
mnner,  a  motion  to  quash,  and  arrest  of 
Judgment"  After  the  decision  in  tlw  last- 


mentioned  case,  section  1287  of  tiie  Code  was 
enacted,  and  embraces  the  four  cases  men- 
tioned in  that  decision,  In  wbliA  the  stete  can 
appeal.  In  the  case  before  us  the  defendant 
was  tried  In  tbA  court  of  tbe  mayor  at  Wliw- 
ton,  was  convicted  and  fined,  and  appealed  to 
the  superior  court  In  that  court  the  defend- 
ant was  tried  on  the  warrant  which  was  is- 
sued by  the  mayor,  and  upcm.  which  there  was 
no>  apparent  defect  ^ugh  in  fact  no  i^- 
davlt  of  a  complainant  was  attached.  A  wit- 
ness (the  person  up<m  whose  alleged  affidavit 
the  warrant  was  issued)  testified  that  It  was 
issued  without  affidavit  The  enbsequoit  pro- 
ceedings, material  for  the  purposes  of  this 
ai^l.  were.  In  the  huvuage  of  the  "casein 
appeal.**  as  follows:  *'It  awearlng  that  no 
affidavit  was  made,  tte  defendant  contoided 
he  was  entitled  to  a  verdict  of  not  guilty. 
The  stete  contended  that  the  warrant  being 
regular  <m  ite  face,  tbe  absence  of  an  affi- 
davit made  no  dlffemce,  and  that  the  case 
should  be  heard  on  Ite  merits,  and  that  the 
most  that  the  couit  coold  do,  in  case  It  refused 
to  hear  tbe  case,  was  to  withdraw  a  Juror  utd 
dismiss  the  warrant  The  court  announced 
that  In  the  exercise  of  ite  discretion.  It  re- 
fused to  withdraw  a  Juror  or  dismiss  tbe  ac- 
tion, but  directed  the  clerk  to  eater  a  verdict 
of  not  guUty,  whldi  was  done,  and  the  de- 
fendant discharged."  The  case  before  us  Is 
here  on  the  appeal  of  the  stete,  and.  If  the 
appeal  can  be  sustelned.  It  must  be  on  the 
ground  that  tbe  coarse  of  his  honor  In  i&- 
structlng  the  Jury  to  return  a  verdict  ot  not 
guilty  was  In  l^al  effect  the  quashing  <rf  the 
bill  of  Indictment  (the  Justice's  warrant).  1 
am  of  the  opinion  that  the  action  of  his  honor 
was  equivalent  to  a  quashing  ot  the  indict- 
ment from  whicli  the  stete  bad  the  right  to 
appeaL  X  know  It  Is  said  In  Stete  v.  Powell, 
86.  N.  0.  640,  that  "when  a  party  charged 
with  an  offense  before  a  tribunal  of  com- 
petent Jurisdiction  has  been  tried  and  acquit- 
ted, the  result  is  final  and  conclusive,  and  no 
appeal  Is  allowed  the  stete  to  correct  any 
error  ctmimltted  by  the  court."  But  I  feel 
satisfied  that  in  this  case  the  verdict  of  the 
Jury  returned  by  dltectlm  of  his  honor  was 
not  such  an  acquittal  as  Is  contemplated  In 
Stete  V.  Powell,  supra.  An  acquittal,  to  be 
final  and  conclusive,  as  Is  ccmtemplated  In  the 
last-mentioned  case,  most  be  had  upon  a  trial 
up<m  the  merlte  ot  the  case.  .  The  ruling  of 
his  honor  In  this  case  was  In  legal  effect  ex- 
actly as  It  he  bad  quashed  the  bill  ot  tedlct- 
ment  for  defect  in  substenee.  The  stete  was 
anxious  to  have  the  case  proceeded  with  on 
ite  merits,  and  Indsted  on  sudi  a  trial;  but 
his  honor,  upon  discovering  that  the  warrant 
was  issued  without  an  affidavit  stci^ed  the 
trial,  and,  because  of  that  defect  (the  Issuing 
of  the  warrant  without  aflUdavlt).  directed  the 
Jury  to  return  a  verdict  of  acqultteL  It  Is 
true  that  the  third  subdivision  of  section  1287 
of  the  Code  Is  in  tbe  words  "np<m  a  motion  to 
quash,"  and  it  Is  also  true  that  In  the  regu- 
lar course  of  procedure  the  motion  to  quash 
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should  be  made  before  the  defendant  pleads 
to  the  Indictment;  bat,  in  point  of  legal  ef- 
fect, his  honor,  without  a  motion  on  the  part 
of  the  defendant,  made  before  or  after  plead- 
ing, after  the  defendant  had  pleaded  and  the 
Jury  had  been  Impaneled,  quashed  the  Indict- 
ment because  the  warrant  was  not  Issued  on 
affidavit  He  did  not  enter  a  formal  Judg- 
ment that  the  indictment  (warrant)  be  quash- 
ed, but  what  he  did  was  In  legal  effect  Just 
as  If  he  bad  done  so.  The  defendant  was  not 
tried  for  the  offense  with  which  he  was 
charged,— the  warrant  Itself  being  sufficient  In 
substance,  and  regnlar  In  form,— but  he  was 
discharged  by  an  order  to  the  jury  to  acquit 
him  of  the  charge  because  the  warrant  was 
no^  Issned  on  affidavit  The  doctrine  of 
"once  In  jeopardy"  applies  only  to  trials 
where  the  indictment  la  for  a  capital  felony. 
Wbart  Or.  Law,  p.  677;  In  re  Spier.  12  N.  G. 
491. 


GLABK. 
opinion. 


J.  I  concnr  in  the  diasentlng 


DOGGirrr  et  al.  T.  UNITED  OBDBB  OF 
GOLDEN  CROSS. 

<3nprane  Orart  of  North  Can^lna.    May  1* 

IfiOO.) 

BIWEPICIAL  ASSOCIATIONS— PROOF  OP  DEATH 
—SUIT  ON  CBRTIFICATB— PRIMA  PACIB  CASB 
—  LOCAL  COMMANDERY  —  DISSOLUTION  — 
PROOF  —  SUSPENSION  OF  HBHBBR  —  NOTICE 
OP  ASSBSSHBNT— PROOF  OF  NOTICE. 

1.  Neither  the  benefit  certificate  Issued  by  a 
beneficial  Bsaociatlon,  nor  the  laws  or  constitu- 
tion of  the  aasodation,  required  proofs  of  death 
to  be  made  by  the  beneficiery,  aud  the  laws  of 
the  order  required  two  officers  of  each  subordi- 
nate lodge  to  forward  proofs  to  the  supreme 
keeper  of  records  on  the  decease  of  any  member 
-of  such  lodge.  Held,  that  where,  on  death  of  a 
member,  the  lodge  made  no  proofs  of  death, 
the  beneficiary  was  not  prejudiced  thereby,  since 
she  was  not  Donnd  to  take  any  steps,  sare  to 
demand  the  snni  due  nnder  the  certificate,  and 
a  showing  of  soch  demand,  and  proof  of  the 
certificate,  made  a  prima  fade  case  against  the 
society. 

2.  The  laws  of  a  b«iefldal  sodety  (section 
'0)  provided  that,  whenever  the  amount  due  from 
a  snbordinate  commandery  on  an  assessment 
should  not  be  received  by  the  supreme  keeper 
■of  records  within  20  days  from  the  date  of 
call,  the  supreme  keeper  should  record  anch 
commandery  as  diasolTed,  and  forward  notice 
to  certain  officers  and  the  treasurer  of  the 
commandery  dissoWed.  Section  11  dedared 
that  a  dissolved  commandery  should  have  the 
right  to  be  reinstated  on  payment  of  the  assess- 
ment for  nonpayment  of  which  it  was  dissolved 
within  30  days.  Hdd,  that  as  by  section  11  a 
dissolved  commandery  should  have  notice  of  its 
dissolution,  in  order  that  it  might  have  the 
benefit  of  the  30  iaya,  section  9  could  not  be 
regarded  as  self-executing;  and  hence  it  was  no 
defense  to  an  action  on  a  benefit  certificate  that 
insured's  commandery  liad  been  dissolved,  wh^ 
there  was  no  record  of  soch  dissolution,  and  no 
notice  thereof  had  been  sent. 

3.  Where,  in  a  suit  on  a  benefit  certificate, 
defendant's  answer  denied  that  tlie  certificate 
was  in  force,  on  the  ground  that  assured  had 
failed  to  pay  an  assessment  made  on  her,  de- 
fendant ought  not  to  have  been  allowed,  on 
trial,  to  prove  that  the  certificate  was  not  in 


force  on  the  gronnd  that  local  commandery  of 
which  insured  was  a  member  had  been  dissolv- 
ed for  nonpayment  of  an  assessment 

4.  Where  the  laws  of  a  beneficial  association 
provided  that  notices  to  members  of  assessments 
should  be  on  a  prescribed  form,  with  the  seal 
of  the  local  commandery,  or  the  finander'a 
stamp,  and  that  each  member  not  paying  an  as- 
aessment  for  30  days  after  the  date  of  the  no- 
tice should,  ipso  facto,  stand  suspended,  and  on 
a  suit  on  a  benefit  certificate  a  record  of  the  lo- 
cal commandery  was  shown,  anspendlng  insured 
for  Donpayment  of  an  assessment,  such  evidence 
and  law  of  the  society  did  not  show  a  fortdtore 
of  the  certificate.  In  the  absence  of  a  showing 
that  the  notice  required  was  givrai  insured. 

Appeal  from  anpnlor  conrt,  ICecklenbnrg 
county;  Allen,  Judge. 

Action  by  Lndle  Dogfett  and  others  against 
the  United  Order  at  tba  OoUen  Oobs.  From 
a  Ju^ment  In  faw  of  plalntUb,  defendant 
appeals.  Affirmed. 

Osborne,  Maxwell  &  Eeerans,  for  appel- 
lant Jonea  it  TUlett,  for  appeHees. 

MONTOOMBBT.  J.  The  defendant  (ap- 
pellant) is  a  benevolent  association  Incorporat- 
ed under  the  laws  of  Tennrasee  in  the  name 
of  The  Supreme  Commandery,  United  Order 
of  the  Golden  Cross  of  the  World.  It  em- 
braces, within  its  organization  of  the  supreme 
commandery,  grand  commandertes  and  sub- 
ordinate comm&nderies.  The  chief  officer  of 
the  society  Is  called,  "Supreme  Commander;" 
the  second,  "Grand  Commander;"  and  the 
third,  "Noble  Commander."  All  of  the  sub- 
ordinate officers  have  titles  equally  as  high- 
sounding  as  those  we  have  named.  The  mot- 
to of  the  society  is,  "Fratermty,  Beneficence, 
and  Prdtecti<m."  and  its  avowed  objects  are 
(1)  to  unite  fraternally  persons  of  every  hon- 
orable profession,  business,  or  occupation,  of 
good  moral  character,  and  socially  acceptable, 
and.  in  the  case  of  beneficiary  members,  of 
sound  bodily  health,  and  between  the  ages  of 
16  and  65;  (2)  to  give  all  the  moral  and  ma- 
terial aid  in  its  power  to  its  members,  by 
holding  instmctlve  and  aclentiflc  lectures,  en- 
couraging each  other  in  business,  and  assist- 
ing each  other  In  obtaining  employment; 
to  establish  a  benefit  fund,  from  whlcb,  on 
satisfactory  evidence  of  the  death  of  a  boifr- 
fldary  membo-  of  the  otAst  who  has  corn- 
iced with  all  its  lawful  requirements,  a  sum 
not  exceeding  92,000  shall  be  paid,  as  he  or 
she  may  have  directed  while  living,  and  as 
contained  in  the  benefit  certificate;  (4)  to  es- 
tablish a  fond  for  the  relief  of  side  and  dis- 
tressed members;  and  (Q)  to  lAedge  Its  mem- 
bers that  they  will  not.  m  long  as  connected 
with  the  order,  use  as  a  beverage  any  splr* 
ituous,  malt,  or  fermented  liquors  that  will 
iatoxlcate.  Certainly  no  insurance  company 
could  have  noUer  alms.  The  charter  and 
laws  of  the  order  provide  for  the  Issuing  of 
benefit  certificates  to  members;  the  benefi- 
darles  to  be  entitled  to  the  amount  named  In 
the  certificates  from  the  benefit  fund.  If  the 
insored  have  complied  with  the  laws  of  the 
sodety  and  are  in  good  standing  at  the  time 
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of  death.  This  ftmd  Is  to  con^  of  uaaeaB- 
menia  levied  the  Biqneme  commandery 
opon,  and  paid  by  the  aereml  memtieTS  of, 
the  subordinate  lodges.  On  the  Idth  of  De- 
-cember,  1S95.  the  ^pellant  iBued  a  certifi- 
cate to  Leonoca  C.  Doggett,  who  died  on  the 
lat  day  of  Hay,  1887;  and  Uti*  action  la 
brottght  by  the  plaintiff  beneflelarlas  to  re- 
■cover  the  awn  of  91|000,  the  amount  named 
in  the  certificate.  The  defendant  contests  the 
payment  of  the  same  on  tiie  grounds:  First, 
that  the  plaintiffs  failed  to  give  notice  of  the 
•death  of  Mrs.  Doggett  In  the  manner,  requlr- . 
•ed  by  the  laws  and  regalattons  ot  the  order; 
■and,  second,  that  at  the  time  of  her  deatii  she 
was  not  a  member  of  the  society  In  good 
standing,  bat,  on  the  othex  hand,  had  fafled 
to  pay  sssessments  levied  upon  her,  and  had 
thereby  ceased  to  be  a  member  of  the  ordiet. 
The  plaintiffs  on  the  trial  Intro^ced  the  ben- 
efit certlflcate,  and  proved  the  death  of  the 
4wsDred.  The  defendant  in  its  answer,  OlA 
not  deny  the  allesttlfm  of  the  plaintiffs  that 
they  had  made  demand  of  ttie  defendant  fw 
the  amount  of  ttie  policy.  Demand  having 
beoi  made,  the  certlflcate  shown,  and  the 
death  of  the  assured  proved,  a  prima  fade 
«ase  was  made  out  for  the  plaintiffs,  ^n- 
drick  V.  Insarance  Oo.,  124  N.  a  SIS,  82  S.  B. 
728;  Kumle  v.  Grand  Lodge,  110  Osl.  204, 
-42  Pac.  034;  Blgb  Ooort.  I.  O.  F.  v.  Zak.  136 
III.  185.  26  N.  B.  598;  Tobln  v.  Society.  72 
Iowa,  2ei.  8B  N.  W.  668. 

As  to  the  first  alleged  dtfense  of  the  de- 
fendant. It  Bppean  from  an  Inspection  of  the 
■certificate  and  the  consUtc^oii  and  laws  at 
the  society  that  notice  and  Dsoott  of  death 
are  not  required  to  be  made  by  the  benefi- 
■ciarles.  That  duty  Is  devolved  nptm  the  no- 
Ue  G(Hnmand«r  and  keeper  of  the  reonds  ot 
the  snbMdlnate  lodges,  by  section  4  <MC  ibe 
laws  of  the  order.  The  ropreme  commandery 
dioBe  tiiose  two  officers  of  the  subordinate 
'OMnnumderles  to  perform  that  duty.  Th^ 
made  them  their  agoits  tor  that  purpose. 
Oa  the  iteatii  of  a  memb^  those  two  officers 
were  to  Immediately  forward  to  the  supreme 
keeper  of  records  a  notice  of  such  death,  In 
which  th^  were  required  to  state  the  nam^ 
age  at  the  data  on  which  the  first  degree  was 
«onterred,  the  number  ot  tiie  benefit,  certifi- 
cate, the  date  and  cause  of  death,  and  the 
amonnt  paid  into  the  benefit  fund.  Oertifl- 
•catBS,  also  under  oath,  from  the  lost  attend- 
ing ^ysldan,  and  (^datliv  clergyman  and 
undertaker,  were  to  accompany  the  notice. 
It  bdng  evident,  therefore,  that  tho  notice 
and  proofs  of  death  vrere  to  be  furnished  the 
supreme  commandery  ^  the  two  officers  nam- 
ed, of  the  subordinate  ctmimandezy  of  which 
the  deceased  was  a  member,  the  question  as 
to  whether  the  plaintiffs  did  or  did  not  fur- 
nish such  ptoot  to  the  defendant  Is  Immate- 
rial. Millard  V.  Supreme  Council  <OaL)  22 
Pac  864.  No  proofs  of  Mrs.  Doggett's  death 
-were  furnished  by  tiie  offloers  of  the  subordi- 
nate commandery  of  which  she  was  a  mem- 
Der,  but  that  fiUInre  on  their  part  cannot 


prehidice  the  ^intlffs*  right  to  recover.  In 
Supreme  Council  v.  Boyle  (Ind.  Ajqu.)  37  N. 
S.  1106,  the  court  said:  "There  Is  nothing  la 
the  by-laws  that  required  the  aivdlee  to  make 
proof  of  the  deatii  of  her  husband  either  to 
the  subordinate  or  supreme  conndL  When 
the  subordinate  council  received  infonuatiou 
of  the  deatii  of  one  of  Ite  members,  It  was 
Its  duty  to  make  the  necessary  proof  to  the 
supreme  council.  St.  Julian  [the  subordi- 
nate! Council  was  an  agency  or  Instrumental- 
ity created  1^  the  appellant  If  Its  own  In- 
strumentalities failed  to  act.  It  cannot  be 
heard  to  Interpose  their  delinquencies  to  de- 
feat this  actkm.  The  appellant  had  ample 
time  In  which  to  aacertaln  tiie  fact  of 
death."  In  Anderson  v.  Supreme  Council, 
186  N.  T.  107,  81  N.  E.  1092,  It  appeared  by 
article  8,  I  2,  of  the  relief  fund  laws  of  the 
sodety,  that  it  was  made  the  duty  ot  the  sec- 
retail  tiie  snbordlnate  council,  on  the 
death  of  a  member,  to  notify  the  snpreme 
recorder  therectf,  according  to  a  form  pre- 
scribed Igr  the  sniweme  coondlr-ft  provision 
similar  to  the  mie  on  this  pdbit  in  the  laws 
ot  the  d^ndant  In  the  case  before  ns,— and 
the  court  of  New  York  said:  *'No  duty  Is  cast 
upon  a  dalmant  to  furnish  proofs  of  death, 
as  a  prerequisite  to  malntalnhig  an  action  on 
the  certiflute,  and  the  idaintlff  was  not  re- 
quired to  do  maxe  than  to  notify  the  officers 
of  the  subordinate  coondl  of  her  husband's 
death.  The  duty  was  thereby  cast  upon  tho 
council  to  make  Investigations  and  |«oofs  tea 
the  Information  oi  the  supreme  conndt"  It 
would  seem  that  the  last-mentioned  court 
held  that  It  ml^t  be  necessary  that  the  bene- 
fldaiy  was  compelled  to  give  notice  to  the 
subordinate  lodge  at  the  death  of  the  assured, 
as  a  prerequisite  to  the  commencement  ot  tiie 
action  against  the  supreme  councU  for  the  re- 
covery of  the  amount  of  the  pollt?.  But  that 
was  not  the  pohit  In  the  case,  and  It  was  not 
said  that  a  failure  to  ^ve  sudi  notice  would 
have  been  fatal  to  the  case.  That  announce- 
ment  Is  different  from  the  decMon  In  the  cases 
ot  Millard  V.  Supreme  CouncU,  and  Supreme 
Council  T.  Boyle,  Bupn.  We  are'  of  the  opln- 
lim  that  as  Oie  constitution  and  by-laws  of 
the  defendant  sodety  In  the  case  before  us 
placed  no  duty  upon  the  [flalntUCs  (tiie  bene- 
ficiaries) to  give  ai^  notice  of  any  kind  to  ei- 
ther the  supreme  commandeiy,  <»r  to  the  sub- 
(Wdlnate  omunandery  ot  which  she  was  a 
member,  nothing  was  required  of  the  plain- 
tiffs, before  suit  brought,  exc^t  to  demand 
of  the  supreme  commandery  the  amount  of 
tiie  policy,  whlcih  was  done  In  this  case,  as 
appears  from  an  allegation  to  that  effect  In 
the  complaint,  and  not  denied  In  the  answer. 
Especially  should  that  be  the  rule  In  this 
case,  for  the  assured  lived  and  died  In  the 
same  town  In  whldi  the  trificers  of  the  subor^ 
dlnate  lodge  lived,  and  where  Ite  meetings 
were  held. 

The  pUdntiffs  contended  that,  as  the  de- 
fendant denied  Ite  liability,  it  would  not, 
therefore,  be  allowed  to  plead  and  Insist 
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upon  a  i'ailure  bjr  the  plalntiffa  to  give  no- 
tice and  proofs  of  the  death  of  the  assured, 
even  If  notice  and  proofs  had  been  oeces- 
sary  under  the  terms  of  the  policy  and  by- 
laws. The  consideration  of  that  proposition 
Is  not  necessary  to  the  decision  of  this  case, 
but  It  may  be  useful  to  state  what  we  think 
IB  the  law  on  that  question:  If  an  Insurance 
company  should  refuse  to  pay  the  amount 
of  the  policy,  or  deny  Its  liability  upon  an 
Independent  ground,  or  put  Its  refusal  ezdu- 
slrely  on  other  grounds,  before  proofs  of 
loss  are  made,  and  before  the  expiration  of 
the  «1me  within  which  sach  proofs  are,  by 
the  terms  of  the  policy,  to  be  made,  such 
denial  and  refusal  would  constitute  a  waiver 
of  the  condition  reqnIrliME  notice  and  proofs 
of  loss.  Su^  a  denial  and  refusal  would  be 
just  the  same  as  a  declaration  and  notice  to 
the  beneficiary  that  payment  would  not  be 
made  In  any  event  The  law  does  not  require 
a  vain  thing  to  be  done,  and  such  a  refusal 
and  denial  would  make  It  unnecessary  to 
give  notiee  and  proofs  of  death,  since  the 
company  had  refued  absolutely  to  pay,  for 
sucb  reasona  Oerllng  t.  Insurance  Cic  (W. 
Va.)  20  S.  B.  .681.  If,  after  the  time  during 
which  notice  and  proofs  of  death  are  re- 
quired to  be  given,  such  notice  and  proofs 
should  be  given,  or  If,  during  the  time  when 
such  notice  and  proofs  are  to  be  given,  de- 
fective notice  and  proofs  are  made,  and  the 
Insurance  company,  lit  such  cases,  without 
making  objection  to  such  notice  and  prooft 
of  death,  should  deny  liability  or  refuse 
to  pay  on  other  distinct  and  independoit 
grounds,  then  such  denial  and  refusal  would 
be  regarded  aa  a  waiver  of  such  notice  and 
proofs.  IiMuraace  Go.  v.  Sehnelder,  26  li. 
Ed.  OM;  KlbL  Ben.  Soc.  &  Ace.  Ins.  p.  804; 
Brink  v.  Insurance  Co..  80  N.  T.  108:  Insur- 
ance Co.  V.  I^dleton,  112  U.  B.  696,  S  Sup. 
Ct  314,  26  L.  Bd.  866. 

The  de^dant,  under  ita  aecond  alleged 
defense  (that  Is,  that  the  assured  had  for- 
feited her  intereat  in  the  certificate  by  a 
failure  to  pay  aaseasments.  and  failure  to 
comply  wltlf  the  rules  and  regulations  of 
the  order),  undertook  to  show,  first,  that  the 
subordinate  commandery,  tit  tiie  lifetime  of 
the  assured,  had  been  dissolved  by  the  su- 
preme commandery,  and  In  consequence 
thereof  all  the  members.  Including  Mrs.  Dog- 
gett,  had  lost  their  rlgbte  under  the  benefit 
policies;  and,  In  the  aecond  place,  to  show 
that  Mrs.  Dc^gett  had  forfeited  her  righte 
by  a  failure  to  i>ay  assessments,— especially 
assessment  No.  247.  To  prove  that  the  sub- 
ordinate commandery  had  been  dissolved, 
the  defendant  introduced  aa  a  wltoess  John 
N.  Moore,  formerly  the  financial  keeper  of 
the  records  of  tiie  subordinate  commandery, 
who  testified  that  before  Mrs.  Doggetf a 
death  numerona  assessmente  had  been  sent 
out  by  tile  supreme  commandery  to  the  aub- 
ordinate  commanderles,  that  none  of  them 
bad  been  paid,  and  that  no  report  concern- 
ing tiiem  bad  been  made  to  the  supreme 


■commandery.  There  was  no  direct  evidence 
that  for  that  default  the  supreme  command- 
ery bad  dissolved  the  subordinate  command- 
ery. But  the  defendant  contended  that,  un- 
der section  9  of  the  general  laws  of  the 
defendant,  the  subordinate  lodge  stood  dis- 
solved for  that  default  That  section  reads 
as  follows:  "Whenever  the  amount  due 
from  k  subordinate  commandery  upon  an 
assessment  Is  not  received  by  the  supreme 
treasurer  within  twenty  days  from  the  date 
It  Is  called,  the  supreme  keeper  of  records 
shall  thereupon  record  such  commandery  as 
dissolved,  and  forvrard  notice  of  Ite  disso- 
lution immediately  to  the  supreme  com- 
mander, \o  the  grand  commander,  and  to 
the  grand  keeper  of  recorda  of  the  Inrladlc- 
Uon  In  which  sucb  commandery  la  located, 
and  to  the  noble  commander,  noble  keeper 
of  records,  financial  keeper  of  recorda,  and 
treaaurer  of  the  commandery  ao  dissolved, 
each  separately,  giving  the  cause  and  date 
of  dissolution  in  such  notices."  The  defend- 
ant Inalsted  that  the  failure  of  the  supreme 
keeper  of  records  to  make  entry  on  hla  books 
of  the  dissolution  of  the  subordinate  com- 
mandery. and  his  failure  to  forward  noticea 
of  its  dissolution  to  tne  financial  ke^^er  of 
the  records  and  treasurer  of  the  command- 
ery BO  dissolved,  were  not  necessary  to  ef- 
fect the  dissolution  of  the  subordinate  com- 
mandery. because,  aa  It  alleged,  the  law  is 
self-acting,  and  the  subordinate  command- 
ery was  d^tdved,  although  that  officer  neg- 
lected to  praCorm  hla  duty.  If  that  had 
been  the  end  of  tiie  matter,  there  might  be 
aomethlng  in  the  contention  of  the  ieteoA- 
ant;  but  by  aection  11  of  tiie  defendanta 
general  lawa,  the  commandery  so  dlaaolved 
had  the  right  to  be  reinstated  on  receipt  by 
the  supreme  treasurer  irithln  80  days  of 
the  aasessment,  for  the  nonpayment  of 
vriiich  tiie  record  of  ite  disstdution  was 
made;  and,  that  being  bo,  it  necessarily 
follows  that  notice  of  the  dissolution  of  the 
subordinate  commandery  should  have  been 
received.  In  order  that  It  might  have  the 
benefit  of  the  30  days  within  which  to  send 
forward  the  assessment  for  the  nonpay- 
ment of  which  it  vrauB  dissolved.  Besides, 
we  think  that  by  the  defendant's  answer, 
although  It  denied  that  the  certificate  was 
in  force,  yet  as  it  apedflcally  put  that  de- 
nial on  the  ground  that  the  assured  had 
failed  to  iiay  the  assessment  made  on  her, 
and  had  thereby  ceased  to  be  a  member  of 
the  order,  the  defendant  ought  not  In  strict 
law,  to  have  been  allowed  to  prove  the  dis- 
solution of  the  subordinate  commandery. 

The  witness  Moore  was  shown  a  book,  and 
a  page  taken  therefrom,  which  contelned 
the  entry  and  statement  that  for  failure 
to  pay  an  asaeasmentwf  54  cents  (assessmrat 
No.  247),  Mrs.  Doggett  had  been  dlaconiwct- 
ed.  Section  18  of  the  general  laws  of  the 
supreme  commandery  makra  It  the  duty  of 
the  financial  keeper  of  records  of  a  subordi- 
nate commandery,  upon  notification  that  an 

Digitized  by  GooQle 


N.  C.) 


BOfilNSOX  V.  LAMB. 


29 


assesnnent  has  twen  made,  to  natlty  erery 
member  liable  to  the  aBBeaament.  The  as- 
aessment  notices  to  the  members  are  re- 
quired to  bear  the  official  stamp  ot  the  finan- 
cial keeper  of  records,  or  the  seal  of  the 
commandery,  and  Its  form  la  prescribed  by 
the  supreme  commandery.  Bach  member  la 
required  to  pay  the  amount  due  as  stated 
In  the  notice  within  80  days  ot  the  date 
of  the  notice  and  any  membw  falling  to 
pay  the  assessment  within  30  days  shall, 
ipso  facto,  stand  disconnected  from  the  com- 
mandery,  without  sentence  by  the  commuid- 
ery.  The  defendant  contends  that  under  said 
section  18,  and  upon  the  evidence  of  Moore, 
and  the  entry  in  the  book  of  the  dlscramec- 
tlon  of  the  aaaured,  the  fbrf eltnre  of  the 
rights  of  the  assured  In  the  ben^  certU- 
eato  was  worked,  notwitbstandlog  the  fact 
that  the  defendant  failed  to  show  on  the 
trial  Uiat  notice,  in  form  and  substance  as 
required  by  section  13.  was  given  to  the 
assured.  We  are  of  the  contrary  opinion. 
In  the  case  of  Supreme  Lodge  Rnighto  of 
Honor  t.  Dalberg.  138  IlL  608,  28  N.  B.  786. 
it  appean  that  the  assured,  Isaac  Dalberg, 
became  a  monber  of  one  of  the  subordinate 
lodgM,  and  that  he  was  suspended  for  fail- 
ure to  paj  an  assessment;  no  notice  haTlng 
been  served  on,  him  of  the  sssessment  The 
court  held  that:  'Tba  evidence  failed  to 
ahow  that  Dalberg,  the  deceased,  was  noti- 
fied fa  either  of  the  assesaments,  for  the 
nonpayment  of  which  the  iu>p^lant  dsimed 
he  stood  snspoided  at  the  time  of  his  death. 
That  he  could  not  legally  be  deprived  of  bis 
membership  In  the  order  without  such  no- 
tlce  la  well  settled,  and  not  here  questioned." 
The  exceptltms  to  the  rejecUon  of  the  evi- 
dence of  the  defendant  were  not  well  taken, 
and  cannot  be  sustained.  There  is  no  error. 


HOBIKSON  et  al.  t.  LAMB. 
(Supreme  Court  of  Korth  Garollna.    May  8* 

1900.) 

CONSTITUTIONAL  LAW— PERRIES— FRAN - 
CHISBS— R  EST  RICTI  ON— TOLLS— 
ESTABLISHMENT. 
L  By  PriT.  Laws  1784,  c.  66.  S.  was  granted 
the  right  to  maintain  a  public  ferry  for  25 
years,  in  consideration  of  nis  building  a  road 
and  keeping  the  same  In  repair.  PriT.  Laws 
18X0,  c.  33,  provided  that  all  rights  which  had 
attached  to  S.  as  keeper  of  anch  ferry  were 
transferred  to  him  aa  keeper  of  a  public  bridge 
at  the  aame  place,  extended  the  same  for  GO 
years,  and  declared  that  no  other  bridge  should 
be  established  within  three  miles  thereof  dnr- 
ing  the  continuance  of  the  act.  Priv.  Laws 
1848-49,  c  128,  extended  sacb  franchise  for 
60  years,  and  granted  the  aame  to  L.,  as  as- 
signee of  B.,  anthoriaing  him  to  nae  boats  for 
transportation  whenever  the  bridge  was  re- 
moved, but  required  Its  restoration.  Priv. 
Laws  1873-74.  c.  27,  amended  the  previous 
acts,  anthorixed  the  heirs  of  L.  to  eTtablisb  a 
boat  ferry  instead  of  the  bridge,  extended  the 
franchise  for  30  years  from  tbe  expiration  of 
the  extension  granted  by  the  act  of  1849,  and 
declared  that  no  other  bridge,  boat  or  ferry 
should  be  eatabliahed  within  three  mllea  (tf  the 
one  allowed  hj  tha  act.  which  distance  was  re- 


duced by  Priv.  Laws,  1807,  c.  103,  to  two  miles. 
Held  that,  the  franchise  granted  to  S.,  based 
on  the  consideration  of  the  maintenance  of  the 
road,  having  expired,  the  rlghta  acqnlred  by  de- 
fendant by  virtue  of  the  act  of  1873-74,  was 
not  a  contract,  but  a  mere  gratoity  or  license, 
and  hence  the  legislature  was  not  precluded 
from  reducing-  the  distance  within  which  an- 
other bridge  or  ferry  might  be  located,  as  pro- 
vided by  the  act  of  1807. 

2.  The  supreme  court,  being  a  court  of  ap- 
pellate jurisdiction,  will  pass  only  upon  excep- 
tions taken  on  proceedings  at  the  trial,  or  on 
defects  apparent  on  the  face  of  the  record,  and 
will  not  pass  on  mere  propositions  Of  law  sub- 
mitted to  it  on  motion. 

3.  Code,  §  204G,  authorizes  the  county  com- 
minainners  to  establish  ferries  and  public  roads 
and  the  rate  of  tolls  for  ferries,  in  their  discre- 
tion. Held,  that  it  was  error  for  the  superior 
court  to  Sx  tolls  to  be  charged  in  the  first  in- 
stance, on  an  appeal  in  proceedings  before  coun- 
ty commissioners  to  estaolish  a  ferry,  since  such 
tolls  should  be  fixed  by  the  coontr  ccmimia- 
sioners,  subject  only  to  the  superior  court's 
power  of  review. 

Appeal  from  superior  court  Pasquotank 
ooun^;  Starbuck,  Judge. 

Action  by  0.  H.  Robinson  and  another 
against  SL  F.  Lamb  for  tiie  establishment  of 
a  ferry.  From  an  order  of  the  county  com- 
missioners In  favor  of  plaintiffs,  sfflrmed  by 
the  superior  court,  defendsnt  appesls.  Modi- 
fled. 

Buabee  &  Busbee  and  Shepherd  &  Shepherd, 
for  apptila&L  P.  H.  Wllltamsk  B.  F.  Aydlett. 
and  G.  W.  Ward,  for  appellees. 

OLAllE,  J.  In  1784  (Priv.  Laws,  c:  66) 
the  leglslatore,  In  consideration  of  Enoch  Saw- 
yer msklng  a  road  tbrou^  the  swamp  op- 
posite Sawyer's  Ferry.  20  feet  wide  and  1  foot 
above  high  tide,  conferred  on  him  the  right 
to  charge  certain  toUa,  therein  spedfled,  for 
persons,  vehicles,  and  animals  "who  Aonld 
pass  through  the  same  and  across  his  ferry," 
said  rates  to  be  allowed  Muring  the  term  of 
twenty-five  yean^  and  no  longer."  There  was 
another  provision  Imposing  a  penslty  of  20 
shillings  upon  any  other  person  tranqrortlng 
persons,  horses,  carriages^  and  effects  across 
said  ferry,  *'one-balf  to  be  paid  «ie  informer, 
the  othw  half  to  said  Bnodi  Sawyw,  his  heirs 
and  asBlgna."  It  seems  the  ferry  was  al- 
ready existing,  and  the  franchise  was  in  con- 
slderatlcm  of  making  the  road,  and  keeping 
It  In  r^ir,  and  was  remunerated  by  tolls  for 
the  nae  of  the  road  and  ferry  wbltii  were  not 
conferred  beycmd  1809.  'In  1790  (Priv.  Laws, 
c  42)  the  leglalatore  reduced  the  reqidred 
width  of  the  road  to  16  feet  on  account  of 
"the  expCTse  of  making"  a  ao-foot  road,  and 
recouped  the  pabllc  by  prescribing  that  the 
rate  for  ferriage  Should  be  fixed  by  the  county 
court  of  Camden  by  a  msjorl^  of  all  the  Jus- 
tices of  the  peace  of  the  county.  In  1810 
(Priv.  Laws,  c.  88)  aU  the  righte  whltih  had 
been  attached  to  Bnoch  Sawyer  as  keeper  of 
a  pnblic  ferry  acroa  Pasquotank  river  vrere 
transfored  to  him  as  kecver  of  a  public 
bridge  at  the  aiiae  place,  and  were  extended 
for  60  years.— L  e.  to  I860.— with  an  addltkin 
that  "no  other  bridge  aball  be  established 
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within  tliree  miles,  or  on  the  plantation  of  said 
Enoch  Sawyer,"  during  the  continuance  of 
that  act.  This  was  after  the  expiration  of 
the  franchise  for  levying  tolls  for  traveling 
over  a  road,  granted  ta  1784  for  26  years,  in 
consideration  of  building  snch  road;  and,  be- 
ing granted  without  any  consideration,  was  a 
mere  gratuity  or  privilege.  In  1848-40  (Prlv. 
Laws,  c.  128)  the  "privileges  and  Immunities" 
granted  In  the  last  act  were  extended  60  years 
from  the  expiration  of  the  time  mentioned 
therein,  and  granted  to  "Samuel  D.  Lamb, 
his  heirs  and  assigns,  claiming  under  Enoch 
Sawyer."  Said  Lamb  was  required  to  keep 
the  bridge  and  road  in  good  condition,  and 
the  maximum  tolls  "(or  passing  said  bridge 
and  road"  were  specified  in  the  act,  and  he  is 
granted  permission  to  use  boats  for  the  trans- 
portation  of  passengers  '^whenever  the  bridge 
iB  remoTed  by  wUids,  tides,  or  the  contact  of 
Tessels,"  provided  the  bridge  Is  restored  with- 
in four  days  after  its  removal.  In  18G6  (Prlv. 
Laws,  c.  8)  the  last-named  act  was  amended 
to  authorize  Doraey  Sanderlln  to  construct 
and  use  a  f  erryhoat  In  the  pla^  of  the  bridge 
reqnfred  by  the  j^evloaB  act  ^la  grant  of 
a  ferry  was  also  gratultom  and  was  to  expire 
In  1B75.  In  18T3-74  (PrlT.  Laws,  c.  27)  the 
two  last-named  acts  were  amended  to  author- 
ise the  heirs  of  Samuel  D.  Lamb  tp  establish 
a  ferry  with  a  boat,  such  as  that  prescribed  in 
the  act  of  186S,  "instead  and  la  place  of  the 
bridge  required  by  the  charter  ratified  on  the 
29th  January,  18W,"  and  its  duration  was 
"extended  to  the  heirs  of  Samuel  D.  Lamb 
for  thirty  years  from  the  expiration  of  the 
extension  allowed  in  the  act  ratified  on 
the  2gth  January,  1849,"  and  the  act  of 
1810  was  "amended  to  declare  that  no  othn- 
bridge,  I>oat,  or  ferry  shall  be  established 
within  three  miles  of  the  one  allowed  by  said 
act"  The  defendant  contendB  that  this  ex- 
tended the  prohibition  to  erect  a  bridge  or 
ferry  within  three  miles  either  way  over 
Pasquotank  river  till  19i0,  and  that  he  has  a 
contract  right  In  such  prohibition  till  that 
date.  In  1807  (Prlv.  Laws,  e.  103)  the  gen- 
eral assembly  amended  the  last  act  by  strik- 
ing out  "3"  and  Inserting  "2"  miles.  The 
plaintiffs  filed  a  petltl<ni  with  the  commis- 
sioners of  Pasquotank  county  to  establish  a 
ferry  over  the  Pasquotank  river  from  Eliza- 
beth City  to  Ooat  Island,  In  Camden  county, 
at  a  spot  designated,  and  at  which  the  county 
commissioners  of  Camden  had  authorized 
Buch  ferry,  alleging  that  the  proposed  ferry 
was  not  within  two  miles  of  any  other,  and 
that  it  was  necessary  for  the  public  good  and 
convenience.  The  defendant  filed  a  counter 
petition,  and  alleged  that  the  proposed  ferry 
was  not  required  by  the  public  good  and  con- 
venience, and  that  It  was  within  two  miles 
of  bis  ferry.  The  county  commlsaianers  so*- 
tained  the  defendant's  contention,  and  the 
plaintiffs  appealed  to  the  superior  conrt.  In 
that  conrt,  doubtless,  the  defendant's  plead- 
ing waa  amended  to  aver  that  the  proposed 
ferry  would  be  within  three  miles  of  the  de- 


fendant's ferry,  for  the  foUowUig  Issues  were- 
sabmitted  without  exception:  "(1)  Is  the  pro- 
posed ferry  necessary  tor  the  public  good  and 
convenience?  Ans.  Yes.  (2)  Is  It  within  twz 
mUes  of  another  ferry?  Ans.  No.  (3)  Is  It 
within  three  mUes  of  defendant's  ferry?  Ans. 
Yes."  Thereupon  It  waa  adjudged  that  the 
county  should  lay  out  and  estaUish  the  ferry 
as  prayed,  that  the  {petitioners  be  allowed  to 
build  and  t^rate  the  ferry  at  thrir  own  «- 
pense.  and  be  allowed  to  charge  for  passing 
over  said  ferry  the  sum  ot  10  cents,  and  no- 
more,  for  a  cart,  buggy,  carriage,  <x  wagon. 
The  defendant  appealed. 

It  is  clear  that  all  the  above-recited  legis- 
lation was  without  consideration,  and  lacks 
this  essential  dement  of  a  contract,  save  the 
act  of  1784,  which,  by  its  terms,  expired  In. 
1809.  Further,  that  all  rights  conferred  by 
the  act  of  1810  expired  by  its  terms  In  1800, 
and  that  the  "privileges  and  immunities" 
conferred  by  the  act  of  1848-49  had  lapsed, 
and  were  so  treated  by  the  act  of  1805,  which 
authorized  Dorsey  Sanderlln  to  establish  and 
operate  a  ferry  at  that  point  for  10  years. 
Whatever  rights  the  defendant  has  acquired 
are  by  virtue  of  the  act  of  1873-74;.  This 
act  was  not  only  a  mere  gratuity,  but  » 
franchise  or  license  of  this  nature  is  an  at- 
tribute of  sovereignty,  and  It  would  be  be- 
yond the  power  of  the  legislature  to  forbid 
a  future  legislature  (if  It  had  been  attempt- 
ed) from  conferring  the  right  to  establish 
other  bridges  and  ferries  across  streams 
whenever.  In  Ita  Judgment,  the  growth  or 
population  and  trade  demanded  It  In  1784 
the  town  of  Bllzabeth  City  was  a  very  small 
villi^e.  To-day  It  has  a  population  of  many 
thousands,  and  Is  rapidly  growing.  To  re- 
strict its  population  from  crossing  the  river 
In  front  of  it,  and  the  transportation  of 
freight  across  It  for  the  distance  of  six  miles, 
—three  miles  on  either  side,— save  at  the  de- 
fendant's ferry,  would  be  a  monopoly  for- 
bidden by  Const  art  1,  S  SI.  Washington 
Toll-Bridge  Co.  v.  Commissioners  of  Beau- 
fort, 81  N.  C.  498;  McRce  v.  Railroad  Co.. 
47  N.  C.  186;  Carrow  r.  ToU-Brldge  Cc,  (0. 
N.  C.  118.  From  the  earliest  times  the  legis- 
lation of  this  state  as  now  repeated  and 
summed  up  in  Code,  I  2014,  recognized  that 
the  light  to  operate  ferries  was  a  public 
franchise,  and  under  supervision  of  public 
authority.  The  above-redted  legislation 
was,  therefor^  simply  a  license,  revocable  at 
will  of  the  general  assembly.  WheUier  the 
defendant  acquired  any  property  right  to 
maintain  a  ferry  at  the  place  at  which  he 
operates  It  we  are  not  called  upon  to  decide, 
though  It  Is  Intimated  In  Oreenleaf  t.  Board, 
123  N.  C.  at  page  85,  31  S.  E.  264,  that  the 
commissioners  "may  discontinue  his  terry." 
There  Is  no  attempt  to  revoke  his  license  In 
this  case,  or  to  Interfere  with  bis  operaitlona 
In  any  way.  But  the  provision  of  the  legisla- 
ture of  1S73-T4  that  other  ferries  or  bridges 
would  not  be  authorised  vrlthin  three  miles 
thereof  nntU  IMO  vras  simply  legislation  le- 
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Btrfcttng  ttae  general  power  of  the  comity 
commladonera  gtvea  bj  Code,  I  2014  <uid 
prerloiu  Initiation  thwe  miinmed  up),  to 
authorlM  public  ferries  whamtx  they  saw 
fit;  and  the  graeral  aasemUy  of  3387  liad 
the  power  to  remove  such  restriction  from 
the  county  commlailonerB  of  Pasquotank 
and  Oamden.  and  to  reduce  tiie  distance  to 
two  mfleflt  aa  It  did.  Just  so  any  l^lBlatare 
might  change  the  two-mile  reatrtetlon  In  the 
general  act  Oode,  i  2088.  There  waa  no 
contract  with  the  defendant  that  this  ahonld 
not  be  done,  and  the  contract  wonld  have 
been  Invalid  If  made,  for  It  would  be  "an 
alienation  <tf  aoverelgn  powers,  and  a  viola- 
tion of  public  duty."  Oreenleaf,  cited  by 
Bmltfa,  a  J.,  81  N.  a  491)^  and  Gooley.  Const 
Um.  12S,  cited  Id.  If  the  defendant's  claim 
were  well  fOonded,  it  would  eqnally  render 
Illegal  the  railroad  bridge  which  has  been 
bnllt  within  three  miles  of  the  defendant's 
ferry. 

The  defendant  flies  In  this  court  a  motion 
reddng  certain  propositions  of  law  which  he 
desires  the  court  to  pasa  upon.  This  Is  an 
Irregular  practice,  which  we  cannot  recog- 
nize. This  is  an  appellate  court  and  we  pass 
only  upon  exceptions  taken  to  proceedings 
in  the  trial  below,  or  upon  d^ecta  aiq^axent 
npon  the  face  at  tbe  record  prt^ter. 

The  discretionary  power  of  the  coonty 
commlsslouCTB  to  establish  ferries  and  pub- 
lic roada  Is  snb^t  to  review  by  the  superior 
court  on  appeal,  and,  of  course,  to  reversal. 
The  case  of  Ashcraft  t.  Lee,  79  N.  O.  34, 
relied  npon  In  the  brief  of  defradant* s  coun- 
ael,  was  reversed  on  rehearing.  81  N.  O. 
185;  Code,  §  2089.  The  matter  of  tolls  Is 
left  to  the  dlscretton  of  the  county  commis- 
sioners (Code,  f  2(H6),  but  doubtlesa  could  be 
reviewed  if  exorbitant  While  we  do  not 
see  that  the  defendant  has  any  right  to  com- 
plain whaterer  of  the  rates  of  toll  allowed 
to  tlie  plalntlfls,  It  was  error  In  the  superior 
court,  appearing  on  the  face  of  the  record, 
for  that  court  to  fix  the  tolls  In  the  first  in- 
stance. It  should  have  contented  Itself  with 
directing  the  county  commlsBioueTs  to  grant 
the  petition  to  establish  the  ferry,  and  the 
matter  of  tolls  should  be  fixed  by  the  county 
commissioners,  subject  to  review  on  appeal. 
If  excepted  to  for  proper  and  sufficient  cause 
by  any  one  interested.  Modified  and  af- 
firmed. 


STATE  T.  KIKSATTL8. 
(Bapreme  Court  of  North  Carolhia.    Hay  8^ 
1900.) 

HOMICIDB— APPHAL  —  JURY  —  JlNDING  OF  IN- 
DIFFERBNCB— FAILURE  TO  EXHAUST  CMAI^ 
LKNO  E3—B1VIDENCE>-CHA  ROBS— EXCEPTIONS 
—FAILURE  TO  REQUEST  INSTRUCTIONS— RE- 
CAPITULATION OF  EVIDENCE— PRESUMPTION 
—REQUEST  —  REMARKS  OF  COUNSEL— VER- 
DICT—MOTION  FOR  NBW  TRIAL— MISCON. 
DUCT  OF  JURY. 

1.  The  flndioff  of  fact  hj  the  jndce)  on  the 
trial  of  a  criminal  case,  that  a  juror  Is  In^ffer- 
ent  is  not  reviewable  on  appeal. 


2.  Where,  on  the  trial  of  t  criminal  case,  the 

Krisoner  fails  to  exhaust  his  peremptory  chal- 
>n^,  hia  exception*  to  jarors  will  not  be  re- 
viewed on  appeal. 

8.  Evidence  for  the  state  in  a  murder  trial 
that  the  defendant  had  weapona  in  his  posaes- 
idon  is  conipetent  to  show  preparatitm  for  the 
crime. 

4.  An  exception  to  the  judo's  chaiire  to  the 
Jury  In  a  criminal  case  "a*  given"  is  too  broad 
to  be  available  cm  appeal,  under  Code,  §  550, 
authoriains!  the  settling  of  bills  of  exception 
which  shall  embody  exceptions  to  Instructions, 
and  providing  tiiat  written  exceptions  shall  be 
deemed  condusive  of  what  they  were  on  such 
settlement. 

6.  Id  a  capital  case,  where  the  defendant 
only  excepts  to  the  charge  "as  given,"  specific 
exceptions  may  be  inserted  nunc  pro  tunc  on 
appeal,  with  the  assent  of  the  attorney  general. 

6.  Failure  of  a  prisoner's  counsel  to  asic  for 
fuller  instructions  precludes  the  abjection  on 
appeal  that  fuller  inBtructions  were  not  given. 

7.  Where  the  record  does  not  purport  to  eon- 
tain  the  entire  charge  given  on  a  criminal  trial, 
and  hence  does  not  affirmatively  show  that  the 
judge  in  charging  the  jury  did  not  recapitulate 
the  evidence.  It  will  be  presumed  on  appeal,  in 
favor  of  the  regularity  of  the  trial,  that  the 
judge  did  recapitolate  the  evidence. 

8.  It  Is  not  error  not  to  recapitulate  the  evi- 
dence in  a  charge  given  on  a  criminal  trial,  un> 
less  such  a  charge  la  requested  and  refused. 

0.  Where,  on  objection  to  the  remarlEs  of 
coansel  for  the  state  in  a  criminal  trial,  the 
judge  promptly  stops  him,  and  cautions  the 
jury  not  to  consider  his  remarks,  tiie  court  has 
done  all  in  Its  power,  and  no  error  la  commit- 
ted. 

10.  A  verdict  on  a  trial  for  murder,  of  "gqiity 
of  the  felony  of  mntder  in  the  first  degree,"  is 
sabetantlaUy  proper,  and  the  addition  after- 
wards by  order  of  the  court  of  the  words.  'In 
manner  and  form  aa  diarged  In  the  bill  of  In- 
dictment" is  a  mere  formality,  whldi  does  not 
prejudice  the  prisoner. 

11.  A  motion  for  a  new  trial,  after  the  close 
of  a  term,  for  misconduct  of  the  jury,  which 
was  known  at  the  time  of  trial,  is  too  iate  to  be 
available. 

12.  Where  a  jury  attended  church  during  a 
murder  trial,  with  the  prisoner'a  consent  and 
the  preacher,  in  his  sermon,  cautiooB  them  to  be 
careful,  and,  if  the  prisoner  is  guilty,  to  say  so, 
and,  if  not.  to  say  so,  and  exhorts  them  to  do 
their  duty  before  God  and  their  country,  and  in 
bis  prayer  prays  for  a  fair  and  impartial  trial 
for  the  prisoner,  such  drcuuutance  does  not 
constitute  misconduct  of  the  jury  pr^ndidal  to 
the  prisoner. 

Appeal  from  superior  court  Sampson  coun- 
ty; Bryan.  Judge. 

Art^le  Klnsanls  was  coQYlcted  ot  murder 
In  the  first  degree,  and  appeals.  Affirmed. 

John  D.  Eerr.  for  appellant  The  Attorney 
General,  for  the  State. 


CLARE,  3.  The  exceptions  to  Jurors  were 
properly  abandoned  In  this  court  The  find- 
ing of  fact  by^e  Judge  that  a  Juror  is  indif- 
ferent is  not  reviewable.  State  v.  Potts,  100 
N.  C.  467,  9  S.  E.  667;  State  v.  Puller,  114 
N.  a  891,  19  S.  B.  797.  Besides,  other  ex- 
ceptions to  Jurors,  if  made,  could  not  be  re- 
viewed, since  the  prisoner  did  not  exhausv 
his  peremptory  challenges.  Stote  t.  Hensley, 
94  N.  a  1021;  State  v.  McDoweU,  123  N.  a 
764,  31  S.  B.  889;  Wals.  Dig.  281, 

The  only  exception  to  ertdence  was  that 
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whicb  showed  weapcuu  In  poomukHi  of  the 
prisonor,  which  wu  competent  to  show  prep- 
aration. \ 

The  sojr  exception  to  Ihe  charge  was  the 
"broadside"  exception  "to  the  charge  as  glv- 
ea,"  which  the  tmbroken  decisions  of  this 
court,  In  accordance  with  the  provision  of 
the  statute  governing  appeals  (Code,  S  500), 
bold  Inadmissible.  State  t.  Moore,  120  N. 
a  570, 26  &  B.  687;  Wals.  Dig.  149.  249.  But 
In  a  capital  case  the  attorney  general  will 
readily  assent  to  the  Insertion  of  proper  ex- 
ceptions nimc  pro  tunc.  State  t.  Hngglns 
(at  this  term)  30  S.  E.  006;  State  t.  WUcox, 
118  N.  a  1181.  23  &  H  028.  The  prisoner's 
counsel  Insists  that  the  charge  is  defective, 
because  It  did  not  array  the  evidence,  and 
present  the  contentions  of  the  parties.  The 
strict  rule  laid  down  In  State  v.  Boyle,  104 
N.  a  800,  10  S.  B.  606,  1023,  has  since  been 
overruled,  and  we  find  the  charge  a  reason* 
able  compliance  with  the  statute.  If  the 
prisoner's  counsel  had  desired  fuller  Instruc- 
tions he  should  have  asked  tor  them.  State 
T.  Edwards  (at  this  term)  85  S.  E.  510. 

The  prisoner  further  objects  that  the  judge 
did  not  recapitulate  the  erldoice.  The  reg- 
ularity of  the  proceedings  below  are  pre- 
sumed, and  the  appellant  must  show  error. 
The  cha^e  does  not  purport  to  be  In  full,  and 
merely  states,  *'The  judge  charged,  among 
other  things.**  All  that  la  required  la  that 
the  Ju^  and  up  the  parts  of  the  charge 
excepted  to.  It  does  not  affirmatively  appear 
that  the  Judge  did  not  recapitulate  the  evi- 
dence. The  prisoner  hod  10  days  after  court 
to  make  out  Ui  araeptlona  to  the  cha^, 
and  if  In  them  be  had  excepted  that  the  Judge 
had  not  recapitulated  the  evidence,  his  honor 
would  have  been  jnit  on  notice  to  state  how 
the  fact  was.  Besides,  ordinarily,  it  Is  not 
error  not  to  recapitulate  the  evidence,  un- 
less It  Is  requested.  Boon  v.  Murphy,  lOS 
N.  d  187, 12  S.  E.  1032,  and  cases  there  cited; 
cnark'B  C9ode  (8d  Ed.)  |  41%  note  8;  State 
V.  Usaery,  118  N.  C.  1177,  24  S.  B.  414. 

Wben  the  remarks  of  counsel  were  object- 
ed to,  the  Judge  prompUy  stopped  him,  and 
cautioned  the  Jury  not  to  consider  'them, 
which  was  all  the  court  could  do.  State  t. 
lUvers,  90  N.  O.  738.  Besides,  there  were 
no  exceptions  taken. 

The  verdict,  "Guilty  of  the  felony  of  mur- 
der In  the  first  degree,"  Is  a  substantial  com- 
pliance with  the  statute,  and  the  meaning 
of  the  Jnry  could  not  be  misunderstood.  The 
addition,  next  day,       order  of  the  court, 


of  the  words,  "In  manuer  and  form  as  char- 
ged in  the  bill  of  Indictment,"  was  a  mere 
formality,  which  In  no  wise  prejudiced  the 
prisoner. 

A  month  after  the  trial,  the  prisoner's  coun- 
sel moved  for  a  new  trial  because  of  miscon- 
duct of  the  Jury.  The  court  was  then  func- 
tus officio.  State  v.  Sanders,  111  N.  G  700. 
16  S.  E.  320;  State  v.  Bennett,  93  N.  a  50S: 
State  T.  Warren,  02  N.  a  820.  If  the  motion 
had  been  made  during  the  term,  the  judge 
should  have  found  the  facts,  and  the  verdict 
should  have  been  set  aside  as  a  right,  only 
when  there  was  misconduct  affecting  the  ver- 
dict of  the  Jury,  and  not  when  there  was 
merely  opiwrtnnlty.  State  v.  Tllghman,  33 
N.  0.  518.  Here  the  alleged  misconduct  was 
the  remarks  of  a  preacher  at  a  church  which 
the  Jury  were  allowed  to  attend  with  the 
consent  of  the  prisoner.  If  the  remarks  liad 
been  prejudicial,  the  sermon  was  a  matter 
of  public  notoriety,  and  the  prisoner's  counsel 
should  have  been  able  to  have  presented  the 
mattw  to  the  court  before  adjournment;  and. 
as  he  did  not  do  so,  it  la  a  matter  (If  there 
were  anything  to  complain  of)  to  be  presented 
to  the  executive.  The  matter  complained  of 
is,  as  stated  in  a  parte  affidavits  for  the  de- 
fense^ that  the  minister  said:  "Th«e  are 
men  here  who  have  In  their  hands  the  life 
of  a  p6or  man  now  on  trial.  Ton  ought  to 
be  careful,  and,  If  be  is  gnUty,  say  so;  and, 
if  he  Is  not  guilty,  say  so.  Do  your  duty 
before  Ood  and  your  conntryr  ftnd  In  bis 
prayer  he  said,  "Now,  Lord,  we  are  ffoli^c 
to  dter  a  special  petitimi  to  Thee  that  this 
Jury  may  give  him  a  fair  and  Impartial  trial, 
and.  ff  guilty,  say  so;  and,  if  not  guilty,  say 
so,"  and  made  a  special  appeal  to  Ood  in 
behalf  of  said  prisoner,  praying  for  a  "fiitr 
trial  to  him."  It  would  have  been,  of  course, 
pn^riety  for  the  man  ot  God  to  hftvo  made 
no  reference  to  a  matter  which  the  laws  of 
his  country  bad  Intrusted  to  the  unbiased 
decision  of  a  Jury,  but  It  Is  Impossible  to  find 
In  the  above  anyttiing  which  was  prejudicial 
to  the  priaonw.  Xn  view  of  the  occurrence, 
it  would  be  well,  however,  for  trial  Judges 
hereafter  to  avoid  ^vlng  similar  opportunity 
for  complaint  The  counsel  for  the  prisoner, 
with  commendable  seal,  has  presented  every 
posdble  objection  which  might  vitiate  the 
trial  below,  but,  so  fAr  as  the  record  appears, 
the  minister's  appeal  has  been  answered, 
and  the  prisoner  ba>  had  the  fair  trial  which 
the  lavre  of  his  country  guaranteed  Um.  No 
error. 
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CAPITAL  PBINTINQ  Ca  T.  GFTr  OF 
RALBIOH. 
(Snprnne  Comt  of  Nortb  CaroHiuu    May  IB. 
1000.) 

CmBS— UABILITT  FOR  OVERFLOW  OF  WATBR 
— QUBSTION  FOR  JURY. 

A  dtj  had  proyided  a  cnlrert  for  canrinc 
water  from  a  Btreet  having  entrance  gratings 
flash  with  the  street.  The  gratlnga  were  stop- 
ped at  times  bj  debris,  and  to  remedy  that  de- 
fect the  gratinga  were  raised,  bat  were  later 
replaced  in  the  old  position.  An  engiaeer  testi- 
fied that  the  culvert  and  gratings  were  ample 
protection  against  any  ordinary  ralnfali.  Flain- 
tiffs  bnilding  was  flooded  by  an  unasnally  se- 
vere rain,  in  which  an  inch  of  water  fell  in  10 
minutes,  by  overflow  from  the  street, 
area  ways  to  plaiatitfa  building  were  in  bad  re- 
pair. Held,  that  it  was  error  to  order  a  non- 
suit, in  an  action  against  the  city  for  such  in- 
jary,  as  there  was  a  sufficient  conflict  in  the  evi- 
dence to  warrant  the  aabmissioik  of  the  caase  to 
the  jory. 

Appeal  from  superior  court,  Wftke  coontr; 
Brown,  Judge. 

Action  by  the  Capital  Printing  Company 
against  the  city  of  Raleigh  for  damage  caused 
by  an  overflow  of  water  from  a  street  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeals.  Reversed. 

B.  O.  Burton  and  A  J.  Fetid,  for  appellfint 
W.  K  Watun,  for  appeUea 

FAIBOLOTH,  0.  J.  The  plaintiff  alleges 
that  Its  property  was  damaged  by  the  negli- 
gence of  the  defendant  At  the  close  of  the 
plaintiff's  evidence  the  defendant  moved  to 
dismiss  the  action,  aa  In  case  of  nonsnlt 
His  honor  held  that  there  was  no  evidence 
of  negligence  by  the  defendant  to  go  to  the 
jury,  and  rendered  judgment  of  nonsuit.  The 
plalntifl  excepted,  and  assigned  said  holding 
and  judgment  aa  error.  In  the  argument  In 
this  court  the  merits  of  the  controversy  were 
discussed  at  length,  but  the  only  question  we 
can  consider  la  whether  the  plaintiff's  evi- 
dence was  sufficient  to  authorize  and  require 
blB  honor  to  submit  an  issue  to  the  jury  on 
the  question  of  the  defendant's  negligence. 

O.  V.  Barnes,  itresldent  of  the  plaintiff 
printing  corporation,  testified  that  the  plain- 
tiff's printing  house  fronted  on  Martin  street 
in  Raleigh,  and  the  paper,  stock,  books, 
forms,  etc.,  were  damaged  In  the  basement 
aereral  feet  below  the  level  of  the  street; 
that  the  water  overflowed  the  street  and 
sidewalk,  and  entered  the  basement  through 
windowa  fronting  the  street,  which  wlndowa 
extended  below  the  level  of  tiie  street,  and 
were  protected  by  area  ways.  The  stock  was 
on  shelTing  and  tables  in  the  basement,  and 
the  overflow  and  damage  occurred  at  night, 
on  the  Ifith  of  May,  1808. 

Q.  Norwood,  the  bookbinder,  after  describ- 
ing the  extent  of  the  loss,  said  that  nearly 
all  of  the  articles  mined  were  damaged  by 
water  coming  through  the  Martin  street  win- 
dow. 

a  B.  Edwards  ttftifled:   ''Remember  raJn 
of  May  15,  1888.  I  saw  high  water  line  on 
86  8.B.--S 


my  fence.  I  live  on  Martin  street,  adjirining 
printing  shop.  I  think  water  rose  Mgh 
enough  to  flow  over  area  ways,  and  into  plain- 
tiff's windows,  on  Martin  street.  On  Mar^ 
tin  street  culvert  runs  under  street  There 
are  two  openings  to  culvert  on  each  side  of 
street  which  are  covered  with  Iron  gratings. 
(It  is  admitted  that  there  Is  a  stone  culvert 
crossing  Martin  street  three  by  four  feet 
which  empties  Into  a  terra-cotta  pipe  two  feet 
In  diameter.  The  length  of  pipe  Is  ITS  feet 
and  has  a  fall  of  10  feet  from  top  of  street 
to  the  end  of  pipe.  The  openings  into  the 
culvert  are  8  feet  8  inches  Img  by  18  inches 
wide,  and  4  feet  10  inches  long  by  2  feet  2 
inches  wide,  respectively.  These  openings 
are  covered  with  gridiron  jrratlngs,  the  open 
spaces  between  tlu  bars  being  2^  and  3% 
Inches,  respectively.  The  Btreet  Is  paved 
with  Belgln  block,  with  stone  curbing  from 
6  to  8  Inches  In  he^t)  Saw  t^ienings  to  cul- 
vert morning  after  storm.  They  were  cov- 
ered with  ti^sh.  As  water  flows  over  the 
bars  to  gratings,  leaves  and  paper  catch  on 
bars,  and  gradually  lap  over  one  another,  and 
finally  cross  to  the  next  bar,  and  prevent  the 

i  water  from  flowing  through  into  the  culvert. 

I  Then  ttie  sidewalk  would  1)ecome  flooded.  1 
saw  the  trash  taken  off  the  next  morning  aft- 
er the  storm.  It  consisted  of  green  leaves, 
green  twigs,  branches  of  trees,  plecra  of 
wood,  and  a  few  atrlin  of  papw.  It  was  not 
ordinary  trash.  Was  mostly  leaves  and  twigs 
beaten  off  of  trees  by  the  storm.  The  reason 
that  the  sidewalk  was  overflowed  was  be- 
cause the  (^nings  to  the  culvert  became 
stopped  up.  If  It  had  not  heea  for  the  ob- 
struction to  the  openings,  I  think  the  culvert 
could  have  easily  carried  off  any  amount  of 
water  that  might  have  fallen  on  tiie  street. 
Remember  the  rain  storm  of  May  18,  1884, 
when  the  sidewalk  vras  overfiowed.  The  ar- 
rangement of  tlie  gratings  was  the  same  on 
the  night  of  May  15,  1808;  that  la,  they  were 
flush  with  the  anrtece  of  the  street  That 
when  the  gratings  were  flush  with  the  street 
the  openings  were  liable  to  become  stopped 
up,  as  already  described.  I  have  been  out  In 
the  rain  on  two  occasions,  and  taken  the 
trash  off  of  the  gratings  with  a  rake,  to  pre- 
vent the  sidewalk  from  overflowing.  After 
the  storm  of  May  18,  1884.  I  complained  to 
Mr.  Blake,  the  street  commissioner  and  city 
mglneer,  abont  the  gratings,  and  the  city  had 
them  raised  about  four  Inches  on  Iron  lega, 
so  that  the-  trash  would  pass  under  the  bars 
to  the  gratings  instead  of  over  them.  Thej 
remained  in  that  condition  for  smne  time, 
and  were  less  liable  to  become  obstructed 
than  they  were  when  flush  with  the  Btreet 
The  legs  to  the  gratings  were  broken  off  by 
wagons  or  the  street  sweeper  of  fhe  city  some 
time  before  (he  storm  of  May  15.  1868,  and 
were  flurib  with  the  street  on  the  night  of  the 
storm.  I  never  knew  the  sidewalk  to  ovei^ 
flow  but  on  two  occasions,— May  IS,  1684, 
and  May  15,  1888.— when  the  stum  was  ex- 
cessive and  unusual.   On  every  other  occa- 
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slon  the  colvert  has  been  ample  to  cuiy  off 
the' water.  I  think  It  would  have  carried  off 
the  water  on  May  15th,  If  the  openings  bad 
not  become  obstnicted.  The  street  had  not 
been  swept  for  several  days  just  before  the 
storm.  It  was  dosed  on  account  of  my 
daughter,  who  was  very  sick.  There  was 
no  need  tut  sweeping  the  street  It  was 
clean." 

O.  F.  Von  Herman,  who  has  been  in  the 
United  States  weather  service  for  many  years, 
and  Is  now  chief  of  the  weather  bureau  at 
Raleigh,  deposed  that  "the  rain  storm  of  May 
16,  1898,  was  most  untisual  for  this  section. 
It  was  excessive,  extraordinary,  and  abnor- 
mal. Never  knew  of  one  Inch  to  fall  in  ten 
minutes  before.  Such  an  abnormal  rain  is 
popularly  denominated  a  'cloud  burst' "  Aft- 
er a  more  particular  account  of  the  precipita- 
tion at  short  Intervals,  he  said:  "The  rain 
storm  of  May  18,  18&4,  was  also  an  abnormal 
storm.  These  two  exceeded  by  far  any  others 
which  we  have  recorded."  To  the  question, 
"Although  the  storms  of  May  18,  1894,  and 
May  15,  1S98,  were  unusual,  excessive,  and 
abnormal,  may  they  not  reasonably  be  ex- 
pected to  occur  occasionally?"  and  the  witness 
said  that  "they  might  be  expected  to  occur 
again." 

A.  W.  Shaffer  was  examined,  and  testified: 
"Reside  in  Raleigh,  and  am  a  civil  engineer 
by  profession.  Made  a  survey  and  map  of  lo- 
cality of  plaintiff's  shop.  Examined  the  lo- 
cality on  the  morning  of  May  16,  1898,  after 
the  storm,  and  examined  the  gratings  over 
the  openings  to  the  culvert.  The  accumula- 
tions on  the  gratings  were  not  the  ordinary 
street  refuse,  but  leaves  and  green  branches 
and  other  extraordinary  accumulations.  That 
he  fixed  the  high-water  line  by  evidences  on 
the  buildings  and  fences.  That  the  water 
rose  high  enough,  as  shown  by  the  high-water 
line  he  found,  to  fiow  Into  plaintiff's  windows. 
The  water  was  surface  water  only.  That  the 
culvert  and  terra-cotta  pipe  leading  south  un- 
der the  adjacent  lots  are  of  ample  capacity  to 
carry  off  any  storm  or  rainfall  that  we  rea- 
sonably expect  to  bappra  In  tbis  climate. 
That  It  can  carry  off  such  extraordinary  rain- 
falls as  usually  occur,  but  that  he  did  not 
think  that  the  terra-cotta  pipe  was  sufficient 
to  carry  the  rainfall  of  May  18,  1894,  or 
May  15,  1898.  That  If  the  pipe  had  the  same 
capacity  as  the  culvert  It  could  carry  off  any 
rainfall  that  might  happen.  The  street  juiv- 
Ing  and  the  curbing  and  the  grading  of  the 
street  were  properly  done,  and  that  the  grat- 
ings over  the  (^nlngs  to  the  culvert  were 
such  as  are  usual  In  cities  and  towns  where 
the  streets  are  kept  clean.  That  the  gratings 
were  constructed  skillfully,  and  were  placed 
in  the  usual  position.  That  he  has  seen  some 
gratings  that  were  raised  on  legs  above  the 
surface  of  the  street,  but  they  always  had 
flaps  or  inclined  sides  to  them,  and  were 
more  likely  to  become  obstructed  than  If  the 
gratings  were  flush  with  the  surface  of  the 
street  He  has  never  seen  any  gratings  on  legs 


without  the  side  gratings  anywhere  but  at 
this  particular  locality.  The  tmiversal  meth- 
od is  to  put  them  flush  with  the  street  If 
the  gratings  were  raised  oh  legs,  as  these 
gratings  had  oace  been  and  are  now,  the  lia- 
bility to  become  obstructed  would  be  much 
less  than  If  flush  with  the  street.  That  the 
area  ways  to  the  Martin  street  windows  were 
sunken  and  broken  away  from  the  wall  and 
In  bad  condition.  That  they  had  since  been 
built  higher.  That  If  they  had  been  at  their 
present  height  on  the  night  of  May  15th,  the 
water  would  not  have  flowed  over  them." 

These  were  the  only  witnesses  examined. 
The  defendant's  motion  to  dismiss  the  action 
was  equivalent  to  a  demurrer  to  the  evidence, 
and  the  plaintiff's  evidence  will  be  considered 
as  true,  and  taken  In  the  most  favorable  Ugbt 
for  It  Glbbs  v.  I^on,  95  N.  C.  146;  Springs 
V.  Schenck,  99  N.  a  651,  6  S.  E.  405.  An 
appellate  court  reviewing  a  Judgment  of  non- 
suit, will  assume  every  fact  proved,  necessary 
to  be  proved,  when  the  evidence  tends  to 
prove  it  Howell  v.  Railroad  Co.,  m  N.  C. 
24,  32  S.  E.  317.  It  Is  easy  to  lay  down  the 
general  rule,  but  the  difficulty  lies  in  applying 
the  rule  to  the  facts  In  Individual  cases  as 
they  arise.  When  the  facta  are  not  conflicting, 
and  only  one  Inference  can  be  drawn  from 
them  by  a  reasonable  mind.  It  becomes  a  ques- 
tion for  the  Judge  alone.  When  the  facts  are 
not  clear  to  the  mind  of  prudent  and  reason- 
able men,  or  if  the  evidence  is  not  so  plain 
that  reasonable  men  might  not  reach  dlff^ent 
conclusions  on  the  subject  it  Is  a  question  for 
the  Jury  to  consider,  under  proper  InstmctloDs 
by  the  court,  whether  there  was  or  was  not 
negligence,  which  Is  a  mixed  question.  It  Is 
not  necessary  to  refer  to  the  numerous  au- 
thorities and  decided  cases  on  this  subject. 
The  principle  Is  recognized  and  stated  in  TU- 
lett  V.  Railroad  Co.,  118  N.  C.  1031.  24  S.  B. 
Ill,  and  Russell  r.  Ralhroad  Co.,  118  N.  G. 
1098.  24  S.  E.  512. 

In  the  case  at  bar,  the  defendant  relies  on 
evidence  that  It  had  skillfully  prepared  every 
reasonable  protection  against  damage,  and 
that  the  storm  on  the  night  of  May  15,  1888, 
was  so  extraordinary  and  abnormal  that  it 
should  not  be  held  liable  for  the  result  be- 
cause it  was  not  produced  by  Its  negligence. 
On  the  other  hand,  the  plaintiff  relies  on  evi- 
dence showing  that  the  lower  end  of  the 
drain  way  was  smaller  than  the  upper  end, 
and  that  the  defendant  had  the  knowled^ 
and  the  experience  of  a  similar  rainfall  in 
1894,  against  which  It  provided,  but  allowed 
the  Improved  protection  to  become  worthless 
before  May  16,  1898,  which  Improved  c(mdl- 
tlon  would  have  prevented  the  overflow.  The 
plaintiff  inaists  that  these  facts  tend  to  show 
negligence  and  cripable  liability.  From  this 
condensed  statement  of  the  evidence,  at  pr»r 
ent  admitted  to  be  true,  we  think  there  te 
room  for  different  conclusions  to  be  drawn 
by  reasonable  men.  We  Intimate  no  opin- 
ion on  the  weight  of  the  evidence  either  way. 
nor  on  the  nltimate  llablU^  ot  the  defendant 
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either  In  its  quasi  Judicial  or  mintsterlal  char^ 
acter.  Sucb  questions,  to  wblch  the  acgwnent 
before  us  was  mainly  addressed,  were  not 
consldwed  In  the  superior  court,  and  are  not 
before  this  court  BeTersed. 

DOUGLAS,     ooDcors  In  result  onlr. 


MBRRELL  et  al.  T.  McHONB. 

(Supreme  Court  of  North  OaroUna.    May  Ut> 
1900.) 

APPaaL  AND  mRROR'-APPUhABLa  ORDB&- 
BBCORDARI— 0IS1U8SAU 

1.  An  appeal  doca  not  lie  from  an  order  deny- 
ing a  motion  to  dismiss  the  return  of  a  Justice 
of  the  peace  to  a  writ  of  recordari. 

2.  Oode,  I  876,  providea  that  If  a  judgmeot  is 
rendered  on  process  not  personally  served  on 
defendant,  and  defendant  does  not  appear  and 
answer,  he  shall  have  15  days  after  personal  no- 
tice of  the  rendition  of  judgment  to  serve  a  no- 
tice of  appeal.  A  judgment  was  rendered 
against  defendant  in  an  action  wherein  his  real 
estate  was  attached,  on  the  ground  that  he  was 
a  nonresident,  while  he  was  temporarily  absent 
from  the  state.  On  his  return  to  the  state,  and 
immediately  on  learning  of  the  judgment,  he  ap- 
plied to  the  justice  for  a  rehearing  or  for  the  al- 
lowance of  an  appeal.  The  application  was  de- 
nied on  the  ground  that  the  record  had  been 
filed  with  the  clerk  of  the  superior  court,  as  is 
required  in  cases  of  attachment  of  real  ;E«tate 
from  a  justice's  conrt.  Defendant  thereupon,  at 
the  next  term  of  the  superior  court,  filed  an  affi- 
davit and  petition  for  a  writ  of  recordari.  He 
Bllexed  tbat  he  was  not  a  nonresident,  and  that 
he  had  a  good  defense  to  the  action.  Plaintiff 
moved  to  dismiss  the  return,  on  the  ground  that 
defendant  was  not  entitled  to  an  appeal,  not  hav- 
ing served  notice  within  15  days,  and  on  the 
further  ground  that  the  cause  had  not  been 
brought  before  the  court  in  the  proper  manner. 
Held  that,  since  it  would  have  been  useless  to 
give  notice  of  aiveal  after  the  justice  had  re- 
fused to  allow  an  appeal,  the  case  was  properiy 
before  the  superior  court  for  retrial. 

Appeal  from  superior  court,  Madison  coun- 
ty; Starbnck,  Judge. 

Action  by  H.  F.  Merrell  and  another 
against  G.  A.  McHone  before  a  justice  of  the 
peace.  There  was  a  judgment  In  favor  of 
plaintiffs,  and  defendant,  after  a  denial  by 
the  justice  of  an  appeal,  applied  to  the  supe- 
rior court  for  a  writ  of  recordari.  From  an 
order  denying  a  motion  to  dismiss  the  return, 
plaintiffs  appeal.  AiOrmed. 

W.  W.  Zacfcary  and  J.  M.  Oudgeit  Jr..  for 
appeUanta. 

□LARK,  T.  The  Code  (section  S76)  pro- 
vides: "If  the  judgment  Is  rendered  upon 
process  not  personally  served,  and  the  de- 
fendant did  not  appear  and  answer,  he  shall 
have  15  days  after  personal  notice  of  the 
rendition  of  tthe  judgment  to  serve  the  notice 
of  appeal  herein  provided  for."  Judgment 
was  rendered.  In  an  action  based  upon  an 
attachment,  by  a  justice  of  the  peace  against 
the  defendant,  who  was  absent  at  work  In 
another  state.  Within  a  short  time  he  re- 
turned to  the  state,  and  as  soon  as  be  had 


Information  of  the  judgment  be  applied  to 
the  justice  for  a  rehearing  \,CoAe,  f  845)  or 
an  appeal,  both  of  which  were  refused  <m 
the  ground  tbat  the  papers  In  the  cause  bad 
already  been  sent  up  to  the  clerk  of  the  supe- 
rior court,  as  is  required  in  attachments  upon 
realty  (Code,  S  354).  It  Is  not  contended  that 
any  personal  notice  of  the  judgment  was  ever 
given  the  defendant.  At  the  first  term  of 
the  superior  court,  an  affidavit  and  petition 
for  recordari  were  filed,  and  an  order  for  the 
recordari  Issued.  Not  being  obeyed,  an  alias 
issued,  and  on  Its  return  the  plalntifl  moved 
to  dismiss,  which  was  refused.  No  appeal 
lay  from  such  refusal  (Perry  v.  Whitaker,  77 
N.  C.  102),  and  It  was  prc^rly  entered  as  an 
exception.  The  final  judgment  being  against 
the  plaintiff.  It  now  comes  up  for  review. 
Had  the  final  judgment  been  In  favor  of  the 
plaintiff,  the  exception  would  then  have  be- 
come Immaterial,  and  an  appeal  unnecessary. 
There  was  no  laches  on  the  part  of  the  de- 
fendant. He  was  entitled  to  an  appeal  upon 
learning  of  the  judgment  He  applied  Imme- 
diately to  the  justice  of  the  peace,  and,  be 
having  refused  to  make  a  return  of  an  appeal 
to  be  docketed  In  the  superior  court.  It  would 
have  been  useless  to  give  notice  to  the  plain- 
tiff of  an  appeal  which  was  not  allowed  to  be 
taken.  Besides,  If,  as  the  defendant  avers, 
he  was  not  a  nonresident,  he  could  have  at>- 
ptied  to  the  court  for  a  writ  of  recordari, 
without  applying  to  the  justice  of  the  peace 
for  an  appeal  at  all.  McKee  v.  Angel,  90  N. 
C.  60;  CaldweU  v.  Beatty,  69  N.  O.  365; 
Clark  V.  Manufacturing  CJo.,  110  X.  O.  Ill,  14 
S.  B.  518.  The  defendant  applied  at  the  first 
succeeding  tefm  of  the  superior  court  for  a 
writ  of  recordari.  Notice  was  given  of  Its  Is- 
sue to  the  plaintiff,  as  well  as  to  the  justice 
of  the  peace.  The  defendant  averred  merits, 
as  required  in  such  application,  and  the  re- 
sult of  the  trial  has  shown  he  waa  right 
therein  also.  No  error. 


PERSON  et  al.  v.  LEART  et  al. 

(Supreme  Oourt  of  North  Carolina.    May  IS, 

1000.) 

RBOBIVBRS— APPOINTMENT— FLEADINO  AHD 
PROOF— ACTION— APFBAL. 

1.  Persons  suing  as  receivers  should,  on  their 
appointment  being  denied,  prove  the  same  by 
a  certified  copy  of  the  decree  dissoiving  the  cor- 
poration and  appointing  them. 

2.  Defect  In  proof  In  making  out  a  prima  facie 
case,  in  that  plaintiffs,  suing  as  receivers,  did 
not  prove  their  appointment,  cannot  be  cured 
by  evidence  offered  for  the  first  time  on  appeal, 
after  argument. 

3.  Foreign  receivers  to  sue  In  the  state  dwuld 
obtain  leave  of  tbe.rourt,  hut  the  better  rule 
is  to  have  local  receivers  appointed. 

4.  Failure  of  foreign  receivers  to  obtain  leave 
of  court  to  sue  is  waived  by  not  insisting  on  It 
in  the  trial  court. 

5.  miough  a  decree  for  persons  suing  as  re- 
ceivers will  be  reversed,  they  not  having  proved 
their  appointment,  tlie  action  will  not  be  dismiss- 
ed; they  having  pleaded  to  their  appointment, 
so  that  the  defect  is  only  one  of  proof.  . 
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Appeal  from  snpertor  court,  Tyrrell  county; 
Starbuck,  Judge. 

Action  by  one  Person  and  another,  as  re- 
ceivers, against  S.  S.  Leary  and  otbera.  From 
an  order,  defendants  appeal.  Reversed. 

V.  H.  Busbee,  tor  app^ants.  Busbee  & 
Bnsbee  and  Sb^herd  &  Shepherd,  for 
pelleea. 

OLAB^  J.  The  defendants  ocept  to  the 
continuance  of  the  restr^nlng  order  to  the 
bearing  upon  several  grounds,— among  them: 
"(2)  The  plataitlffs  bare  failed  to  make  out  a 
prima  fade  case,  in  that  they  have  failed  to 
ahow  any  title;  having  tailed  to  show  that 
they  ore  receivers  of  the  Bank  of  OommMrce 
in  Buffalo^  New  Tork,  by  any  proper  evi- 
d«ice.  00  rniat,  U  they  are  receivers,  it  la  a 
matter  of  record,  and  should  be  Bhovn  by  the 
record."  "(8)  That  the  receivers,  evoi  If 
their  appointment  had  been  shown,  have  no 
permission  to  prosecute  this  acUon  In  the 
conrts  of  North  Carolina;  that  they  have 
never  qualified  as  receive™  In  North  Carolina, 
and  have  no  Interest  in  the  property  In  eaa- 
troveray."  These  same  plalntiffa  attempted 
to  prevmt  a  judgment  being  taken  in  Kruger 
T.  Bank,  12S  N.  Q  16,  SI  S.  B.  27a  and  the 
court  thea  said  that  th^r  affidavit  avwring 
ttielr  appointment  as  receivers  by  the  court  in 
New  York  vna  "entitled  to  no  condderation," 
aa  th^  were  not  parties  to  the  action,  and 
"the  affidavit  la  not  even  accompanied  by  a 
certified  copy  of  the  alleged  Judgment  of  dia- 
Bolutlra,  and  appointment  of  receivers.'*  That 
they  are  plalntUEa  now  does  not  give  them 
rlghta  aa  receivera  of  the  baific  unleaa,  aa  a 
matter  of  law,  th^  are  anthoriaed  to  bring 
tnla  action  as  audi  recelverai  Their  alleged 
appointment  aa  receivers  la  denied  by  the 
answer.  The  «ily  proof  that  conid  be  made 
ia  a  certified  copy  of  the  order  of  dissolution 
and  appointment  of  receivers.  That  not  hav- 
hig  been  filed,  the  court  could  not  recognize 
th^lr  authority  to  bring  this  action  and  In- 
voke the  eonltable  ]nriadicti(»i  of  the  court 
Upon  the  record,  the  uank  in  Buffalo  is  the 
party  In  Interest,  and,  in  the  absence  of  a 
certified  copy  of  the  decree  dissolving  the  cor- 
poration and  appointing  Person  and  Hazell 
receivers,  they  have  no  standing  In  court,  and 
have  not  made  out  a  prima  fade  case  en- 
titling them  to  any  relief.  After  the  dedslon 
of  thia  court  above  cited,  it  is  singular  that 
the  plalntlCF  shonld  not  have  prodnced  a  cer- 
tified copy  of  the  decree  of  the  court  under 
which  they  claim  to  be  receivers;  tot.  In  the 
absence  of  it,  they  are  simply  indlvldnaia 
suing  In  their  own  names,  and  aa  such  show- 
ing no  equity  to  a  restraining  order  against 
the  defendants. 

After  argument  here,  the  plaintiffs  offered 
a  certified  record  of  their  appointment  aa  re- 
ceivera, and  aaked  to  amend  under  Code,  | 
96S.  In  Ita  discretion,  this  court  can,  in  prop- 
er cases,  pennit  amendments;  hot  this  is  a 
defect  of  proof  in  making  out  a  prima  fade 


case,  and  cannot  be  cured  by  offering,  after 
appeal,  ana  argument  thereon  In  this  court, 
the  omitted  evidence  which  might  have  enti- 
tled the  plalntlfts  to  maintain  the  action.  If 
offered  below,  there  would  be  opportunity  to 
controvert  It  by  denying  its  gennlnoiesai  its 
purport,  or  showing  a  later  decree.  None  of 
these  things  can  be  done  here,  aa  this  is  an 
appellate  court  When  the  case  goes  back, 
they  can  again  move  for  a  restraining  order. 
If  so  advised,  upon  proper  evidence  to  Justify 
it 

This  renders  it  unnecessary  to  pass  npon 
the  eighth  esneptlon,  aa  well  as  the  other  ex- 
ceptions In  the  record  not  redted  above.  But 
an  administrator  appointed  in  another  state 
cannot  maintain  an  actitm  in  this  state.  Ad- 
mlniatration  muat  be  taken  out  here.  If 
there  are  any  reaaona  why  receivera  should 
not  In  like  manner  be  lyipointed  In  this  state 
to  take  charge  of  proper^  in  this  state  be- 
longing to  a  deceased  corporation,  at  most  the 
authority  of  such  fcwelgn  receivera  to  proceed 
to  enforce  tiielr  claims  In  our  conrts  la  a  mat- 
ter of  comity,  as  was  aald  In  Kruger  v.  Bank, 
aupra,  and  hence  abould  probably  not  be  ex- 
ercised wltiiout  leave  of  the  court  Tlie  bet- 
ter rute  la  to  have  receivera  appointed  here. 
The  plaintiffs  having  pleaded  their  appoint- 
ment as  receivers,  it  is  not  a  case  toe  dis- 
missal of  the  action,  but  a  defect  in  the  proof 
which  would  entitie  them  to  tiie  relief  sought 
and  tike  absence  ot  leave  to  sue  was  waived 
by  not  Inslating  on  It  bdow.  The  restraining 
order  was  improvldently  granted.  Error. 


CLINB  et  al.  v.  BUDISILL. 
(Supreme  Court  of  North  Carolina.    Hay  15. 
1900.) 

JTISTICB  COURTft— ACCBPTANCB  OF  DBFOSIT 
AFTBR  JUDOMBNT. 

Where,  (n  an  action  In  a  jaatice  conrt,  the 
defendant  tendered  and  deposited  with  the  jns- 
tice,  before  judgment  a  mm  In  full  of  all  in- 
debtedness to  plaintiff  and  costs,  and  after  jndg' 
ment  was  rendered  against  him  for  a  greater 
sum,  and  en  appeal  was  taken  therefrom,  the 
plaintiff  withdrew  auch  sum,  and  receipted  for  it 
"as  applying  on  the  judgment,"  still  claiming  a 
balance,  such  acceptance  constituted  a  full  aet- 
tlement  of  the  judgment;  since  plaintiff  could 
not  accept  the  money,  except  on  the  terms  <rf 
the  deposit,  without  defeodant's  consent 

Appeal  from  superior  court,  Uncoln  coun- 
ty; McNeill,  Judge. 

Action  of  debt  by  dine  &  Wllkle  against 
Mrs.  Alice  RndisiU.  From  a  Judgment  In  fa- 
vor of  defendant  plalntiffli  appeaL  Affirmed. 

L.  B.  Wetmore,  tor  appellants.  D.  W.  Rob- 
inson, for  appellee. 

FAIROLOTH,  0.  J.  Tills  action  was  com- 
menced before  a  Justice  of  the  peace  on 
Much  4,  1889,  for  work  and  labor  and  ma- 
terials for  building  a  dwelling  house.  Oo 
March  18.  1899,  the  defendant  tendered  and 
deposited  with  the  Justice  of  the  peace  $18.93 
and  accmed  costs  for  the  use  of  the  plain- 
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tub,  *in  fnU  tender  of  aU  ladebtednew  of 
defendant  to  plalatUfs.'*  On  Mardi  X4tb  the 
justice  rendered  jnflgmeat  In  favor  of  the 
plalntUTa  tor  982.9G  (fia&3  of  which  has  been 
paid  Into  court,  aa  above  etated)  against  the 
defendant,  who  then  and  there  appealed  to 
fbe  eDpeiior  conrt  On  April  IStta  flaw- 
ing, the  plaintiffs'  attorney  filed  this  receipt 
(the  appeal  then  pending  In  the  snperlor 
court):  "Kecelved  of  S.  P.  SherriU,  J.  P., 
the  tiaSB  paid  Into  court,  and  the  fees,  to 
use  of  plaintiffs.  This  money  Is  tedcen  cat, 
and  receipt  given  after  Jndgmeat;  the  plaln- 
tura  claiming  stlU  the  balance  due."  At 
the  trial  his  honor  adjudged  that  the  de- 
fendant go  without  day,  and  recover  costs 
accruing  since  the  appeal.  The  facts  were 
agreed  to  by  connseL  When  the  plaintiffs 
accepted  and  received  the  amount  of  the 
tender  and  deposit,  th^  did  so  with  the  con- 
dition and  terms  annexed,  to  wit;  'in  full 
tender  of  all  Indebtedness  of  defendant  to 
platntlffs."  niey  could  not  Inject  other  terms 
Into  the  contract  without  the  defendant's 
consent  The  question  presented  Is  suffi- 
ciently discussed  In  Kerr  v.  Bsnd^  122  N. 
C.  635,  29  8.  B.  MS.  Code,  |  B74. 
Affirmed. 


AUSTIN  T.  8IKWABT. 

<Siiprane  Court  of  North  Carolina.   Msy  16, 
1000.) 

SBPBRBNOB— AFPHAX.  AND  BRROR^AFPSAL- 
ABLB  ORDBB— DISMISSAL-JURISDICTION  OF 
RBFERSB  —  HORTOAOBS  —  FORECLOSURE  — 
PURCHASE  BY  MO  RTOAQBH— VACATION  OF 
SAUS— APPLICATION  OF  PROCEEDS. 

1.  Where,  In  aa  action,  defendant  seta .  np  a 
plea  in  bar,  it  U  erroneoua  for  the  coort  to  re- 
fer the  canae,  ccQtrary  to  defendant's  objection, 
before  sacb  plea  is  paned  on. 

2.  In  an  action  wberein  defendant  pleads  a 
plea  In  bar,  an  order  referring  the  cause,  made 
contrarr  to  defendant's  objection,  prior  to  the 
disposition  of  tbe  piea  in  bar,  is  appealable. 

S.  In  an  action  wherein  defendant  set  np  a 

J lea  In  bar,  the  court,  contrary  to  defendant's  ob- 
ection,  referred  the  cause  before  disposiog  of 
the  plea.  Ibe  referee  diamissed  the  case  on  the 
ground  that  the  conrt  bad  no  jurisdiction.  The 
court  rerersed  the  action  of  the  referee  In  dla- 
jnisains  the  cause,  and  re-referred  the  case. 
Held  that,  thoogh  an  appeal  from  the  second 
order  of  reference  was  premature,  the  defend- 
ant haring  excepted  to  the  making  of  the  first 
order,  the  appeal  would  not  be  dismissed. 

4.  A  referee  has  no  jurisdiction  to  dismiss  an 
action,  which  has  been  referred  to  him,  on  the 
ground  that  the  court  appointing  him  bad  no 
jurisdiction  of  the  cause. 

5.  Where  a  mortgagee  sells  mortgaged  land 
on  foreclosure  under  the  power  of  sale  in  tbe 
mortgage,  and  himself  becomes  the  real  purchas- 
er thereof,  through  the  interrention  of  a  third 
person,  the  mortgagor  may  disafflrm  the  side 
and  hare  a  new  sale  ordered. 

6.  A  mortgagor  brought  an  action  against  a 
mortgagee  who,  tbrongo  the  Interrention  of  a 
third  person,  had  bought  the  mortgaged  prem- 
ises on  foreclosnre  under  the  power  in  tbe 
mortgage,  and  affirmed  the  sale,  and  sought  to 
charge  the  mortgagee  with  the  full  value  of  the 
land.  Ileld  that,  EaTing  affirmed  the  sale,  tbe 
mortgagor  was  boand  thereby,  and  coold  only 
recover  the  amonnt  realised  after  deducting  the 
mortage  debt  and  the  costo  of  the  foreclosure. 


AotmI  bom  auperlnr  court,  Union  county; 
Alien,  Judge. 

ActloD  by  7.  W.  Austin  against  Golansn 
Stewart  to  recover  tbe  value  of  mortgaged 
lands  aUe^d  to  have  beoi  purchased  by  de- 
fendant at  hla  own  sale.-  From  an  order  ffi- 
recting  a  seoond  reference  of  ttie  cause,  de- 
fendant aiveala.  Beversed. 

Adams  &  Jerome,  for  appellant,  Bedwlue 
&  Stack  and  Burwell.  Walker  &  Canaler.  for 
aifielleew 

CLARK,  J.  The  complaint  alleges  that  the 
defendant  (mortgagee)  sold  the  land  of  the 
plaintiff  (mortgagor),  and  bought  tbe  same 
through  an  Intermediary,  who  afterwards 
conveyed  to  a  son  of  the  defendant,  but  that 
tbe  real  purchaser  was  the  defendant 
Wherefore  the  plaintiff  alleges  that  he  "has 
the  right  to  disaffirm  said  sale,  as  a  nnlUty, 
or  to  affirm  the  same  and  bold  the  defendant 
to  an  account  for  the  fnll  value  of  said  land, 
which  he  holds  to  be  $566,  which  he  now 
electe  to  do."  Tbe  answer  denies  that  tbe 
defendant^as  Interested  In  any  wise  In  the 
purchase  at  the  mortgage  sale,  and  denies 
that  the  land  Is  worth  what  the  plaintiff  al- 
leges, and  avers  that  It  brought  full  value, 
and  that  the  plaintiff  was  present  and  made 
no  objectioii  at  the  sale;  and  the  defendant 
sets  up  a  counterclaim  for  sundry  amounts 
due  upon  bonds  executed  by  the  plaintiff, 
wherefore  he  demands  Judgment  for  tbe  dif- 
ference. The  court  referred  the  cause,  and 
the  defendant  excepted.  The  referee  dismiss- 
ed the  action  because  the  complaint  did  not 
stete  a  cause  of  action  within  the  jurisdic- 
tion of  the  superior  court, — on  the  ground, 
as  we  understand,  that  the  plaintiff  having, 
in  his  complaint,  affirmed  the  sale,  the  differ- 
ence Iwtween  tbe  amount  the  land  brought 
and  the  mortgage  debt  was  within  the  ju- 
risdiction of  a  justice  of  the  peace.  Tbe 
court  reversed  this  action  and  re-referred  the 
case,  and  the  defendant  appealed. 

The  plaintiff  moves  In  this  court  to  dis- 
miss the  appeal  as  premature.  An  appeal 
from  an  order  of  re-reference  Is  premature, 
dark's  Code  (8d  Bd.)  p.  ISO,  t  MS,  and  cases 
there  dted.  But  that  Is  where  the  original 
reference  Is  not  called  In  a^estlon.  Here  the 
original  reference  was  erroneous,  because 
there  was  a  plea  In  bar,  and  a  reference  be- 
fore such  plea  Is  passed  upon  Is  appealable 
at  once.  Smith  v.  City  of  Goldsboro,  121  N. 
a  850,  28  S.  E.  479.  and  cases  cited.  It  Is 
true,  tbe  defendant.  Instead  of  appealing  then, 
as  he  could  have  done,  noted  an  exception, 
but  that  now  comes  up,  and  makes  this  ap- 
peal valid. 

Tbe  referee  bad  no  Jurisdiction  to  dismiss 
tbe  action,  which  power  belongs  to  the  court 
alone;  but,  taking  bis  action  as  sulntan- 
tlally  a  ruling  that  the  complaint  did  not 
stete  a  cause  of  action  wltbtat  tbe  Juris- 
diction of  the  superior  court.  It  was  errone- 
ous. The  Jurisdiction  depends  upw  tbe  sum 
demanded  In  good  faitb,  which  here  eneed- 
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ed  f200,  and  was  not  ousted  by  reason  of 
the  plaintiff  being  mistaken  In  his  right  under 
the  Jaw  to  recover  the  sum  he  claimed. 
Sloan  V.  Railway  Co.  (at  this  term)  36  S.  B. 
21;  JIarUn  v.  Goode,  111  N.  C.  288,  16  S.  B. 
232.  The  plaintiff  could  have  disaffirmed 
the  sale,  and  procured  an  order  of  resale, 
upon  proof  of  his  allegation  that  the  defend- 
ant was  the  real  purchaser.  Gibson  t.  Bar- 
bour, 100  N.  C.  192,  6  S.  E.  766.  But.  hav-' 
Ing  elected  to  affirm  the  sale,  such  election, 
once  made,  Is  binding  {Syme  t.  Badger,  92 
N.  C.  70C;  Horton  v.  Lee,  99  N.  0.  227,  5  S. 
E.  404):  and  be  Is  entitled  only  to  the  sum 
the  land  brought,  after  deducting  the  mort- 
gage debt,  and  the  legitimate  costa  entailed 
by  the  sale,— subject,  of  course,  to  any  sum 
proved  upon  the  counterclaim  which  Is 
pleaded.  He  cannot  affirm  In  part  and  dis- 
affirm in  part  The  plaintiff  relies  upon 
Froneberger  v.  Lewis,  79  N.  0.  426,  which 
Is  a  case  where  an  administrator  bought  at 
his  own  sale,  and  was  held  liable  for  the 
value  of  the  property.'  But  there  the  sale 
was  not  affirmed,  but  disaffirmed,  «nd  It  was 
held  that  In  aucta  case  the  heira  at  law  could 
elect  to  treat  the  sale  as  a  nullity;  I.  e.  re- 
coYev  the  land,  or  hold  the  administrator 
liable  for  Its  value.  If  they  had  affirmed 
the  sale,  as  the  plaintiff  has  done,  they  could 
only  have  recovered  the  sum  the  land 
brought  The  reference  was  probably  made 
under  the  authority  of  Brothers  r.  Brothers, 
42  N.  G.  150,  which  was  followed  by  Frone- 
berger V.  Lffwls,  snpra,  though  in  the  latter 
case  the  re-r^erence  was  upon  an  original 
reference  by  consent  without  adverting  to 
the  fact  that  the  first  was  a  case  under  the 
old  procedure  In  equity.  A  failure  to  note 
this  distinction  has  not  Infrequently  caused 
new  trials.  Ferrall  v.  Broadway,  95  N.  C. 
5S1.  The  superior  court  had  Jurisdiction, 
but  the  order  of  reference  was  erroneous. 
Err«, 


STATE  V.  J  ONUS. 
(SuiffeiQe  Court  of  North  Carolina.    Hay  IS, 
1900.) 

HOMICIDE— MENTAL  CAPACITT. 
Whether  defendaot  ia  a  murder  case  bad 
mental  capacity  to  meditate  and  deliberate  is  a 
QQestion  for  the  jury,  on  cooflictiDg  evidence. 

Appeal  from  superior  court,  Wake  county; 
Hoke,  Judge. 

Thomas  Jones  was  convicted  of  murder, 
and  appeals.  Affirmed. 

B.  a  Beckwlth,  for  appellant  The  Attor^ 
ney  General,  for  the  State. 

FURCHES.  3.  The  [viaoner  was  Indicted 
for  the  murder  of  Ella  Jones,  and  pleaded  not 
guilty.  While  the  killing  was  not  formally 
admitted.  It  was  not  denied.  The  jury  found 
the  prisoner  guilty  of  murder  In  the  first  de- 
gree. There  are  no  exertions  to  evidence, 
nor  to  the  conduct  of  the  trial,  nor  to  the 


charge  of  the  court  except  as  appears  np 
on  the  court's  refusing  to  give  the  follow- 
ing special  prayers  for  instruction:  "(It 
That  In  no  aspect  of  the  testimony,  and  on 
der  no  reasonable  Inference  that  can  bO 
drawn  from  It  is  the  prisoner  guilty  of  mur- 
der In  the  first  degree;  (2)  that  at  most  ttu- 
Jurors  can  convict  of  murder  in  the  second 
degree;  (3)  there  la  no  evidence  of  delibera- 
tion and  premeditation."  As  these  are  the 
only  exceptions  contained  In  the  record,  we 
must  take  it  that  the  charge  of  the  court 
In  all  other  respects  was  correct.  And  as 
the  court  could  not  weigh  the  evidence,  and 
say  what  parts  should  be  believed  and  what 
should  not  be  believed.  If  there  was  any 
evidence  that  showed  or  tended  to  show  de- 
liberation and  premeditation,  If  believed.  It 
ought  to  have  been  submitted  to  the  Jury. 
When  we  say  "any  evidence,"  we  mean  any 
such  evidence  as  reasonably  tends  to  prove 
the  fact,  and  authorize  a  finding  of  the  jury. 
It  Is  sometimes  difficult  for  the  court  to  deter- 
mine whether  there  is  such  evidence  as 
should  be  submitted  to  the  Jury;  and,  without 
undertaking  to  lay  down  a  rule  for  the  gov- 
ernment of  courte.  we  think  we  may  safely 
say  that  It  should  be  more  than  a  scintilla, 
more  than  a  conjecture,  more  than  to  create 
a  suspicion.  But  we  do  not  think  this  case 
lies  on  the  border  line.  -There  Is  evidence: 
That  the  prisoner  had  been  too  Intimate  with 
the  deceased.  That  he  had  gotten  a  child 
upon  her.  That  they  had  tronble  about  this. 
That  he  said  to  Johnson,  a  justice  of  the 
peace,  the  night  before  the  homicide,  that 
"Ella  laid  her  last  cfaUd"  to  blm,  which  was 
then  about  one  mouth  old,  and  that  they  had 
trouble  about  It;  that  he  wanted  to  bring 
her  to  his  honse  the  next  night  and  have  It 
fixed  np;  that  he  was  willing  to  pay  her  two 
dollars  per  month.  That  the  next  night  (the 
night  he  proposed  to  bring  the  deceased  to 
Johnson's)  he  went  to  the  house  of  the  de- 
ceased, and  went  In,  sat  down,  and  talked 
to  the  deceased, — but  how  long  does  not  aih 
pear;  but  It  must  have  been  for  some  con- 
siderable time,  as  the  child  witness,  Laura, 
testified  that  his  coming  In  awoke  her,  but 
she  went  to  sleep  again,  and  was  awakmed 
by  the  scream  of  her  mother,  when  she 
saw  the  prisoner  strike  her  mother  with  an 
ax  four  times;  that  he  then, struck  her  eld- 
est sister  with  the  ax,  and  the  blood  flew 
on  her  and  her  younger  dater;  and  that  he 
then  strud^  a  match  and  set  the  bed  on  fire, 
and  left  To  conoborato  this  testimony, 
tracks  wen  found  that  had  been  made  by 
the  shoes  the  prisoner  wore.  Blood  was 
found  on  the  two  children,  who  escaped  from 
the  burning  house,  fresh,  undrled.  Soon  aft- 
er the  house  was  found  to  be  on  fire,  from 
the  alarm  given  by  these  two  childroi,  and 
they  had  related  the  terrible  tragedy  and  had 
stated  that  the  prisoner  was  the  author  of 
the  crime,  some  of  the  persona  present  went 
to  the  prisoner's  house  for  the  purpose  of 
arresting  him.  Up<m  reaching  the  honae  they 
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knocked  at  the  door,  and  bad  trouble  In  arous- 
ing the  prisoner.  But  after  so  long  a  time  be 
let  them  la,  when  they  found  a  pair  of  over- 
alls with  fresh  blood  on  them,  and  when 
this  was  shown  the  prisoner  he  tried  to  ex- 
plain it  by  saying  that  It  was  "chiclten  blood"; 

that  he  had  killed  a  chicken  for  Mr.   

that  evening.  He  also  bad  blood  on  his 
hands.  After  they  arrested  him  and  started 
to  the  scene  of  the  tragedy,  he  showed  them 
a,  paper,  so  badly  written  as  to  be  almost 
unintelligible,  purporting  to  be  an  account 
of  moneys  be  bad  given  the  deceased,  and 
£ald  that  be  bad  kept  It  so  that,  if  anything 
happened,  he  could  show  that  he  had  treat- 
«d  Ella  right  He  was  Identified  on  the 
night  of  the  tragedy  as  the  author  of  the 
^  crime  by  the  child,  Laura,  and  again  recog- 
nized and  pointed  out  by  her  on  the  trial. 
The  defense  was  not  put  upon  the  ground 
that  the  prisoner  did  not  commit  the  crime, 
but  upon  the  ground  of  mental  Incapacity 
which  relieved  bim  from  criminal  guilt,  and, 
if  not  to  entirely  relieve  him,  that  it  ren- 
dered him  incapable  of  exercising  "delibera- 
tion and  premeditation."  The  prayers  for 
Instruction  were  intended  to  present  this 
question,  and  the  prisoner  produced  evidence 
tending  to  establish  this  contention.  But  the 
state  produced  the  evidence  of  a  number  of 
witnesses  tending  to  show  that  he  did  have 
eufflclent  capacity  to  comnUt  the  crime,— to 
meditate  and  deliberate.  In  addition  to  the 
evidence  already  stated,  the  state  produced  a 
number  of  witnesses  whose  testimony  was  to 
the  effect  that  the  prisoner  had  mind  suffi- 
cient to  read,  and  that  he  was  a  local  negro 
preacher.  Some  of  the  witnesses  testified 
that  his  mind  was  as  good  as  ordinary  ne- 
groes, and  some  of  them  testified  that  he  had 
good  "sense,**— as  good  as  they  had.  Then, 
admitting  that  the  prisoner  produced  some 
witnesses  who  testified  to  the  want  of  suffi- 
cient capacity  to  enable  the  prisoner  to  re- 
flect—to meditate  and  deliberate,— still,  when 
the  state  had  produced  evidence  showing  that 
he  had  deliberated  and  meditated  about  fix- 
ing up  the  trouble  with  Ella,  by  what  he 
said  to  the  witness  Johnson;  that  he  had 
tried  to  explain  away  the  evidence  of  blood 
CD  his  hands  and  clothing,  and  produced  what 
purported  to  be  an  account  with  Ella,  which 
he  had  kept  to  show  that  be  had  treated  Ella 
right,  enforced  by  the  evidence  of  a  number 
of  witnesses  who  testified  that  his  mind  was 
good.  It  made  an  issue  of  fact  for  the  Jury, 
which  the  Judge  could  not  try,  and  the  pris- 
oner's exceptions  were  properly  refused.  The 
jury,  with  all  the  evidence  before  them,  un- 
der proper  instructions  from  the  court  {as 
we  must  take  them  to  have  been  proper,  as 
they  are  not  given  or  excepted  to),  have  said 
that  tne  prisoner  Is  gnillty  of  murder  in  the 
first  degree;  and,  in  saying  this,  they  have 
said  the  prisoner  did  have  sufficient  mind 
and  capacity  to  premeditate  and  to  delib- 
«rate.  The  facts  of  this  tragedy  are  shock- 
ing, when  we  tblnk  of  the  prisoner's  going  to 


the  bonse.  In  the  nighttime,  of  a  woman  with 
whom  he  had  been  having  illicit  intercourse, 
and  upon  whom  he  had  gotten  a  clilld.  tak- 
ing an  ax  and  IdlUng  her  and  one  of  her 
children,  and  setting  the  house  on  Are  and 
burning  up  her  and  five  children,  one  of 
them  bis  own  otTspring,— shocking  to  the  ut- 
most degree.  If  he  had  capacity  to  coqamlt 
this  shocking  crime,  It  would  seem  that  he 
should  suffer  the  extreme  penalty  of  the  law. 
The  Jury  have  said  he  had  such  capacity,  and 
we  have  no  right  to  review  or  rerene  their 
verdict  There  Is  no  error. 


BATTERY  PARK  BANK  et  al.  t.  WEST- 
ERN CAROLINA  BANK. 
(Supreme  Court  ot  North  Carolina.    May  16, 
1900.) 

AFPBAXtABLB  ORDBH-BECBITBRS-^ATHBMT— 
CHABQBS  AND  COMHISSIONft-DISCRB- 
TION  OP  TRIAL  COURT-RSVIBW. 

1.  An  appeal  may  be  taken  from  an  ordw 
allowing  a  receiver  of  an  insolvent  bank,  be- 
fore final  settlement,  comnilaaions  and  charges 
objected  to  by  the  creditors,  as  It  is  a  final 
judgment  as  to  the  matter  decided,  appropri- 
ating, as  it  does,  a  part  of  the  assets,  and 
affecting  a  substantial  right  of  the  parties,  and 
the  appeal  will  neither  delay  nor  hinder  the 
receiver  in  discharging  his  duties,  nor  delay 
the  final  settlement. 

2.  Under  Code,  8  379  (4),  allowing  receivers 
commissiops  "not  exceeding  five  per  cent,  on 
the  amount  received  and  disbursed  by  them," 
a  receiver's  allowance  of  commission  does  not 
rest  exclusively  in  the  discretion  of  the  trial 
court  below  the  per  cent  stated,  but  its  ex- 
ercise may  be  reviewed  when  the  allowance 
is  made  on  a  wrong  principle,  or  appears  clear- 
ly inadequate  or  excessive. 

3.  A  receiver  may  be  paid  at  stated  intervals 
during  the  continuance  of  his  functions,  and 
need  not  wait  until  the  termination  of  Ua 
trust. 

4.  Under  Code,  {  879  (4),  allowing  receivers 
commissions  "not  exceeding  five  per  cent,  on 
the  amoant  received  and  disbursed  by  them," 
a  receiver  may  be  allowed  commissions  on  both 
receipts  and  disbursements  to  the  extent  of  6 
per  cent  on  each. 

Appeal  from  superltHr  court.  Buncombe 
county;  Hoke^  Judge. 

Salt  by  the  Battery  FHik  Bank  and  others 
against  the  Western  Carolina  Bank.  From 
an  order  allowing  to  George  H.  Smathers,  re- 
ceiver of  fletendant;  and  to  his  former  co- 
receiver,  It,  P.  McLoQct,  commissions  and 
charges,  plaintiffs  appeal  Reversed. 

Davidson  &  Jones,  Merrlmon  &  Merrlmon, 
and.  Bourne  &  Parker,  for  aroellants.  T.  H. 
Cobb,  for  appellee. 

MONTGOMERY,  J.  A  report  (not  final) 
was  returned  on  the  27th  of  August,  1898,  by 
George  H.  Smathers,  receiver  of  defendant 
bank,  to  the  superior  conrt  of  Buncombe 
county,  and  the  same  was  confirmed  by  bla 
honor.  Judge  Bowman.  Numerous  exceptions 
were  filed  by  the  plaintiffs,  who  are  creditors 
of  defendant  bank,  to  the  commissions  and 
charges  allowed  to  the  receiver,  Smathen^ 
and  to  his  former  co-receiver.  It.  P.  UcLond. 
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The  exceptions  were  oTerraled,  and  tbe  plain- 
tiffs appealed 

Our  first  linpre8Bl(Hi  in  respect  to  tbe  ap- 
peal was  that  It  was  Cragmentary,  and  there- 
fore premature,  regarding,  as  we  did,  the  or- 
der of  Judge  Bowman  allowing  the  commlB- 
Blons  and  chargea  as  Interlocutory;  bat,  upon 
further  consideration  and  examination,  we 
hare  concluded  that  the  order  was  a  final 
Judgment  in  respect  to  the  matter  decided, 
and  that  the  appeal  Is  properly  before  us. 
Tbe  action  was  originally  begun  In  the  name 
of  the  Battery  Park  Bank,  In  Its  own  behalf 
and  all  other  creditors,  against  the  Western 
Carolina  Bank.  The  Insolvency  of  the  de- 
fendant was  alleged,  and  temporary  re- 
ceivers appointed.  Afterwards,  George  H. 
Smatbers  and  L.  P.  McLoud  were  appointed 
permanent  receivers,  and  they  at  once  filed 
their  bond  and  took  possession  of  the  assets 
of  the  bank.  The  purpose  of  the  action  then 
WEB  tbe  cf^ectlon  of  tbe  assets  of  the  bank 
by  a  receiver  appointed  by  tbe  court,  and  the 
proper  distribution  of  tbe  assets  among  the 
creditors  of  the  defendant  bank.  Himdreds 
of  claims  have  been  proved  by  creditors  of 
the  bank,  and,  so  far  as  the  record  discloses, 
there  have  been  no  exceptions  filed  to  the  adk 
mission  of  any  of  Uiem  as  jiut  claUna  against 
defendant  bank.  There  Is  nothing  then  at 
Issue  In  the  action,  and  the  only  matter,  aa 
we  have  said  before.  Involved  In  the  case  la 
the  reduction  of  the  assets  of  the  bank  Into 
money,  and  tbe  dlBtrIbutl<Hi  of  tbe  same  hy 
tbe  receiver  ammg  tbe  creditors  according  to 
law.  The  allowances  and  charges  ttierefOr 
made  by  tbe  court  In  favor  of  tbe  receivers 
affect  a  substantial  r^tat  of  tbe  plaintiffs.  In 
that  it  disposes  of  a  part  of  tbe  assets  of  tbe 
bank,  and  Is  a  reduction  to  that  extent  at  tbe 
amounts  to  which  the  creditors  are  entitled 
under  tbelr  dalms  against  it  The  order  of 
tbe  Judge  was  a  final  one,  because  it  appro- 
priated a  part  of  the  assets,  affecting  thereby 
a  substantial  rl^t  of  tbe  lOalntlffs.  The  ap- 
peal does  not  liave  tbe  ^ect  either  to  delay 
or  hinder  the  receiver  from  tbe  discbarge  of 
his  duties,  nor  can  it  delay  tbe  final  settle- 
ment If  tbe  order  of  tbe  Judge  allowing  the 
commissions  could  be  regarded  aa  interiocn- 
tory,  under  tbe  practice  emeptlons  would 
have  been  entered,  and  the  appeal  brouE^t 
up  upon  the  final  order  distributing  tbe  as- 
sets. Therefore,  in  point  of  economy  of  time, 
if  that  were  alone  involved,  no  harm  can 
come  to  any  one  Interested  in  tbe  result  of 
the  suit  by  regarding  tbe  order  as  final. 

We  are  supported  in  this  view  by  the  de- 
clrion  tai  Trustees  v.  Oreenhough,  l<Xi  V.  8. 
627,  26  L.  Ed.  11S7.  In  that  case  the  prin- 
cipal suit  was  commenced  In  the  nature  of  a 
creditors*  bill  by  the  holder  of  bonds  of  tbe 
Florida  Railroad  Company  against  tbe  tms- 
tees  of  the  internal  improvement  fund  of 
Florida  and  against  the  board  Itself  as  a  cor* 
poration.  The  ftmd  consisted  ot  millions  of 
acres  of  land  belonging  to  the  state  of  Floi^ 
Ida,  and  was  pledged  for  tbe  payment  of  fba 


Interest  accruing  on  the  bonds  and  Install- 
ments of  tbe  sinking  fund  tor  meeting  the 
principal,  which  were  In  arrear.  Tbe  charge 
of  tbe  bill  was  that  the  trustees  were  wasting 
the  fund,  making  fraudulent  sales  of  the  land, 
and  refusing  to  provide  for  the  payment  of 
the  bonds  and  Interest  There  was  a  prayer 
that  the  fraudulent  conveyances  be  set  aside, 
tbe  trustees  enjoined  from  selling  any  more 
land,  and  that  a  receiver  be  appointed  to  take 
diarge  of  the  fund.  The  management  of  the 
fund  was  taken  out  of  the  hands  ot  tbe  trus- 
tees, tbe  court  appointed  agents  to  sell  the 
land,  and  they  made  large  sales,  realizing  a 
considerable  amount  of  money  therefrom, 
and  dividends  were  made  among  the  bond- 
holders, most  of  wbtmi  came  In  and  took  the 
benefit  of  tbe  litigation.  Tbe  litigation,* 
which  vras  very  expensive  and  vigorously 
conducted,  resulted  In  securing  and  saving  a 
la^e  amount  of  the  trust  fund.  The  com- 
plainant Vose,  a  creditor,  bore  tbe  whole  bur- 
den of  this  litigation,  and  advanced  most  of 
the  expenses  for  conducting  the  action. 
While  the  proceedings  were  being  bad,  Vose 
filed  a  petition  setting  forth  his  efforts,  and 
tbe  advances  made  by  blm,  and  prayed  toe  an 
allowance  out  of  tbe  fund  for  his  expenses 
and  services.  A  large  amount  was  allowed 
him  by  tbe  court  ttom  wbldi  order  tbe  ottier 
creditors  appealed.  The  court  said:  **Tbe 
first  question,  however,  ifi  whether  tiiese  or- 
ders do  or  do  not  amount  to  a  final  decree 
upon  whi(A  an  appeal  lies  to  this  court 
They  are  certain^  a  final  determinatiwi  Of 
the  particular  mattor  arising  upon  the  com- 
plalnant'a  petititm  for  allowances,  and  direct 
the  payment  of  money  oat  of  tbe  fond  In  the 
hands  of  a  receiver.  Though  Incidental  to 
the  cause,  tiie  inquiry  was  a  collateral  one, 
having  a  distinct  and  ind^)endent  character, 
and  received  a  final  dedalon.  Tbe  adminis- 
tratim  ot  the  fund  for  tbe  benefit  of  the 
bondholders  may  continue  in  tiie  court  for  a 
long  time  to  come,  dividends  being  made 
from  time  to  time  In  payment  of  coupons 
still  unsatisfied.  The  case  is  a  pecnllar  one, 
it  Is  true;  but;  tmder  all  tbe  drcumstances, 
we  think  that  tbe  proceedings  may  be  regard- 
ed as  so  to  Independent  as  to  make  the  de- 
cision substantially  a  imal  decree  for  the 
purposes  of  an  aj^wal." 

In  Williams  v.  Morgan,  111  U.  8.  684^  4 
Sup.  Ot  638,  28  !«.  Ed.  6G8,  where.  In  a  suit 
for  the  foredosnre  of  a  mortgage  made  by 
tbe  New  Orleans.  Mobile  &  Cbattanooga  Rail- 
road Company  upon  Its  lallroad  and  fran- 
chises, in  the  orOet  of  sale  compensation  was 
fixed  by  the  court  as  to  what  was  to  be  paid 
to  tbe  trustees  making  tbe  sale  from  tbe 
fund  to  be  realized  from  tbe  sale.  It  was  held 
that  such  a  decree  was  final  as  to  that  mat- 
ter, and  tbe  supreme  court  bad  Jurisdiction 
on  appeid  from  the  drcidt  court 

In  Hovey  r.  McDonald.  100  TT.  8.  150.  8 
Sup.  Ot  136,  27  li.  Ed.  888,  an  appeal  was 
allowed  to  be  Inrought  against  a  receiver  from 
an  order  made  In  his  favor. 
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Tlie  appeal,  then,  being  properly  before  us, 
we  will  examine  the  matters  complained  of 
by  the  creditors  (appellants).  In  the  first 
order  made  bj  his  honor.  Judge  Norwood.  In 
regard  to  tbe  receivership,  three  temporary  re- 
ceivers wexe  appointed,  Ia  P.  McLond,  John 
A.  Nichols,  tint^  George  H.  fonathers.  In  his 
order  appointing  permanent  receivers,  Nichols 
was  left  out,  and  Smathers  and  McLond  re- 
tained. The  necesBl^  of  the  ai^lntment  of 
more  than  one  receiver  we  cannot  see;  and, 
while  we  do  not  Intend  to  criticise  harshly  the 
action  of  the  Judges  who  made  these  appoint- 
ments. It  may  be  well  for  ns  to  call  attention 
to  tbe  almost  nnlversal  habit  throu^oot  tbe 
whole  country  to  make  use  of  recelvenhlps 
as  ordinary  remedies,  to  appoint  more  than 
one  receiver,  and  to  allow  them  for  their 
services,  not  a  pr^r  comp^ieatlon  for  their 
aervicea,  bat  large  and  excessive  commissions 
and  charges;  and  that  unless  the  judgea,  who 
have  these  ajHwlntments  and  allowances  to 
make,  exerdse  cantloas  scrutiny  and  diligent 
care,  great  Injustice  to  creditors  must  result. 
It  does  seem  to  us,  speaking  g^eraUy,  that 
these  matters  of  receivership  are  not  con- 
ducted with  such  a  view  to  ecooony  and  dla- 
patch  of  the  business  in  band  as  chaxacter^ 
Izes  the  conduct  of  prudent  bnslneas  men  in 
their  ordinary  business  transactions,  in  the 
main  report  of  the  receiver,  tbe  receipts  were 
stated  to  be  1118,867.71.  and  the  disburse- 
ments 9116,076.73.  That  report  embraced 
many  entries  which  could  not  be  called  re- 
ceipts and  disbursements,  upon  which  com- 
mlsslons  could  be  allowed.  Most  of  those  en- 
tries were  concerning  transactions  which 
were  connected  with  the  settlement  of  the 
affairs  of  the  bank,  and  which  were  proper 
to  be  considered  by  his  honor  In  estimating 
the  value  of  tbe  work  and  labor  performed 
by  the  receiver;  but  they  were  not  alone 
such  receipts  and  disbursements  aa  are  in 
contemplation  of  the  statute.  Code,  S  S79  (4). 
And  this  view  seems  to  have  been  adopted  by 
tbe  receiver  In  his  amended  report,  wherein 
tbe  receipts  are  stated  to  be  $34,206.49,  and 
the  dlBbarsements  $31,014.51.  His  honor  al- 
lowed to  McLoud  for  his  services  as  Joint  re- 
ceiver with  Smathers,  for  5  months  and  20 
days'  service  from  the  18th  of  October,  1807, 
to  the  2d  of  April,  180a  $850.  McLond  put 
In  a  bill  for  $200  a  month.  He  was  the  for- 
mer cashier  of  the  defendant  bank  while  It 
was  a  going  concern,  and  his  salary  then  was 
$150  per  month.  Tbe  amount  applied  for  by 
Smathers  as  receiver  for  10^  months  was 
41.825.  His  honor  aUowed  him  $1,600.  The 
amount  allowed  to  both  receivers  then  was 
$2,360,  and  much  business  connected  with  the 
settlement  of  tbe  defendant's  affairs  remained 
to  be  done  before  a  final  order  In  the  cause 
could  be  hoped  for.  Tbe  receiver  was  also  al- 
lowed quite  $1,000  for  legal  advice  and  serv- 
ices rendered  to  him  by  other  attorneys  at 
law.  and  $1,066.13  for  tbe  wages  of  a  clerk 
and  stenographer.  Rankin  was  the  clerk, 
and  he  had  been  for  a  number  of  years  In  tbe 


employment  of  the  defendant  bank,  first  as 
bookkeeper,  and  for  the  last  two  years  of  the 
bank's  existence  as  its  teller.  It  appears  be 
was  a  most  competent  man  for  the  work. 

But  tbe  receivers  contend  that,  as  the 
amount  of  commissions  allowed  to  them  did 
not  exceed  6  per  cent  on  the  amount  received 
and  disbursed  by  them,  this  court  has  no  su- 
pervisory power  over  tbe  allowance,  and  that 
the  action  of  the  court  below  rests  in  tbe  dis- 
cretion of  that  court,  and  is  not  reviewable 
by  this  court  We  are  not  of  that  opinion. 
Code,  {  1524,  concerning  tbe  compensation  to 
be  allowed  to  executors  and  administrators,  is 
In  almost  tbe  Identical  language  as  section 
870  concerning  the  commissions  allowed  to 
receivers.  In  the  first-mentioned  section,  com- 
missions are  aUowed  *'not  exceeding  five  per 
cent  on  tbe  amount  of  receipts  and  expendi- 
tures," and  under  section  879  (4)  commissions 
are  to  be  allowed  "not  exceeding  five  per 
cent  on  tbe  amount  received  and  disbursed 
by  than."  Section  29  of  chapter  46  of  the 
Revised  Statutes  provided  that  cleAs  of  the 
courts  of  pleat  and  quarter  sessions  should 
make  allowance  of  commissions  to  executors 
and  administrate  "not  exceeding  five  per 
coktnm  tor  the  amount  of  rec^tta  and  ex- 
penditures." 

In  Shepard  v.  Parker,  85  N.  a  108  (the 
Revised  Statutes  being  In  force).  It  was  con- 
tended by  the  administrator,  Parker,  that, 
while  this  court  could  review  the  decision  of 
the  superior  court  on  the  queetloif  of  bis  com- 
missions. If  those  commissions  had  been  al- 
lowed through  a  mistake  and  contrary  to 
law  It  could  go  no  further  than  to  correct 
such  error.  Tbe  argument  there  was  that 
"this  court  has  Jurisdiction  when  commissions 
are  allowed  upon  a  wrong  principle,  but  not 
where  It  is  suggested  that  the  commissions 
are  excessive;  for  the  amount  of  commlaeionB 
la  a  matter  of  discretion,  restrained  by  stat- 
ute to  5  per  cent.,  and  this  court  has  no  right 
to  review  the  exercise  of  this  discretion." 
The  court  said:  "We  admit  the  distinction, 
but  do  not  concede  to  it  the  effect  contended 
for,  except  to  this  extent:  When  tbe  objec- 
tion Is  put  on  the  ground  of  Inadequacy  or  of 
excess,  this  court  is  not  disposed  to  Interpose 
unless  the  amount  Is  clearly  Inadequate  or 
clearly  excessive,  for  the  reason  that  It  most 
usually  happens  a  more  minute  Investigation 
of  the  entire  subject  of  the  account  takes 
place  In  the  court  below  than  It  becomes 
necessary  to  give  to  It  In  this  court  and  It 
IB  therefore  proper  to  presume  that  the  rate 
adopted  In  the  court  below  is  correct"  And 
the  court  In  the  same  opinion,  as  a  reason  tor 
its  decision,  said;  "But  It  Is  asked,  upon  what 
principle  can  this  court  review  a  matter  of 
discretion  which  has  been  acted  on  In  the 
court  brfow?  The  distinction  Is  this:  When 
the  exercise  of  discretion  Is  In  reference  to  a 
matter  arising  collaterally,  and  which  does 
not  present  Itself  as  a  question  In  the  cause, 
the  decision  of  the  court  below  Is  conclusive, 
aa  la  casea  of  amendment;  bat  when  the  die- 
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cretlon  la  nsed  In  reference  to  a  question  In 
the  cause  the  decision  Is  subject  to  review; 
for  although,  in  one  sense,  It  Is  a  matter  of 
discretion,  stlil,  being  a  question  In  the  cause, 
the  appeal  which  brings  up  the  whole  case 
necessarily  brings  It  up."  This  court,  then, 
can  review  the  matter  of  commlsdons  al- 
lowed an  executor  or  administrator  when  thej 
have  been  given  on  a  wrong  principle^  or 
when  the  allowance  appears  to  be  clearly  In- 
adequate or  excessive. 

Upon  a  review  of  all  the  facts  In  this  case. 
Including  the  report  of  the  referee,  when  we 
consider  the  amount  allowed  to  the  receivers 
for  the  wages  of  a  clerk  and  stenographer, 
and  the  amount  allowed  him  tor  the  aid  and 
counsel  and  advice  of  attorneys  at  law,  we 
are  of  the  opinion  tlmt  the  amount  allowed 
to  the  receivers  Is  clearly  recessive.  We  can- 
not see  from  the  report  of  Kecelver  Smathers 
that  Receiver  McLoud  rendered  any  service 
wliatever.  We  think,  all  things  considered, 
that  $150  per  month,  for  the  10^  months 
spedfled  In  the  receiver's  report,— the  time 
for  wh5ch  compensation  was  asked,— would 
be  eufflclent  to  be  allowed  as  commissions  to 
the  receiver;  and  the  matter  must  be  re- 
manded to  the  court  below,  that  that  amount 
may  be  apportioned  between  the  two  re- 
ceivers, Smathers  and  MeLoud,  according  to 
the  services  rendered  by  each. 

The  counsel  for  the  plalnttefs  contended  In 
this  court  that  the  receivers  were  not  en- 
titled to  any;  commissions  whatever  until  the 
closing  up  of  the  business  in  their  hands  and 
the  final  order  for  the  distribution  of  the 
fund.  We  have  no  precedents  in  this  state 
on  the  subject,  but  we  find  it  stated  In 
Beach  on  Receivers  (section  758)  "that  as  a 
general  rule  the  receiver  may  be  paid  at  stat- 
ed Intervals  during  the  continuance  of  his 
functions,  and  so  need  not  wait  until  the 
termination  of  the  receivership."  The  same 
rule  we  And,  In  substance.  In  High,  Kec.  i 
789,  and  we  are  disposed  to  adopt  that  as  the 
rule  here. 

The  counsel  of  the  plalntlfCs  also  contended 
that  the  statute,— Code,  8  379  (4),  fixhig  the 
compensation  of  receivers  "not  to  exceed  five 
per  cent"  on  the  amount  received  and  dis- 
bursed, should  be  construed  to  mean  that 
full  commissions  are  allowable  only  fw  the 
performance  of  the  two  acts  of  receiving  and 
disbursing,  one-half  for  doing  either  act;  and 
Beach,  Rec.  §  766,  was  cited  as  authority  for 
the  position.  The  citation  bears  him  out  In 
hie  contention.  We  have  no  decision  on  this 
point  as  to  receivers,  but  we  have  decisions 
on  this  point  In  reference  to  the  commissions 
of  executors  and  administrators;  and  the 
language,  as  we  have  seen,  as  to  the  allow- 
ance of  commissions  to  executors  and  admin- 
istrators and  to  receivers  being  Identical,  the 
same  principle  would  apply  to  both. 

It  has  been  held  by  this  court  that  com- 
missions can  be  allowed  to  executors  and  ad- 
minlstratorg  on  both  receipts  and  disburse- 
ments, to  the  »tent  of  6  per  cent  aa  receipts 


and  5  per  cent  on  disbursements.  In  Fey- 
ton  V.  Smith,  22  N.  C.  849,  the  court  said: 
"It  is  so  difficult  for  tills  court  to  ascertain,  by 
any  means  In  Its  power,  what  Is  the  reasona- 
ble rate  of  commissions  called  for  in  any  case 
by  the  nature  of  the  services,  labor,  and  re- 
sponsibility of  the  trustee,  th^  It  is  much  dis- 
posed, in  general,  to  rely  In  this  respect  on  the 
judgment  of  the  master.  In  tills  case,  how- 
ever, the  court  perceives  a  safer  guide  for 
the  exercise  of  its  discretion,  and  will  follow 
that  guide.  It  appears  that  on  one  occasion, 
when  the  accounts  of  the  executor  were  au- 
dited in  the  county  court  of  Warren,  and 
when  the  auditors  recommended  that  there 
should  be  allowed  to  the  executor  a  commis- 
sion of  6  per  cent  on  his  receipts  and  5  per 
cent  on  his  dlsbursMuents,  the  court  neverthe- 
less ordered  that  his  commissions  should  be 
limited  to  4  per  cent  on  each.  The  court 
therefore,  overrules  the  allowance  of  5  per 
cent  as  made  by  the  master,  and  sanctions 
the  rate  established  by  the  county  court" 
The  same  manner  of  allowing  commissions 
to  administrators  is  laid  down  In  Potter  v. 
Stone,  9  N.  C.  80.  There  are  no  later  de- 
cisions of  the  court  on  that  point  bat  al- 
lowances to  executors  and  administrators  are, 
we  believe,  universally  In  this  state  alknred 
upon  both  receipts  and  disbursements^  as 
separate  acts. 

There  was  error  in  that  part  of  his  honor's 
order  allowing  commissions  to  the  amount 
of  $2,360,  because  they  were  clearly  exces- 
sive. The  commissions  will  be  adjusted  ac- 
cording to  this  opinion,  and  the  costs  of  thla 
appeal  will  be  taxed  against  the  funds  In  the 
bands  of  the  receiver.  Error. 


CONKBT  T.  JOHN  L.  BOPBB  LUUBBB 

00. 

(Supreme  Court  of  North  Carolina.    May  15, 

1900.) 

TENANTS  IN  OOUUON— POSSESSION— ADVBRSS 
POSSESSION— BURDEN  OF  PROOF— 
STATUTE  OF  LIMITATIONS. 

1.  PossesaioD  of  premises  by  one  of  two  teo- 
ants  in  common  thereof,  not  having  been  ad- 
verse for  20  years,  is  deemed  the  possession 
of  both  tenants. 

2.  Under  Code,  {  143,  providing  that  no  ac- 
tion for  the  recovery  of  real  property  or  the 
possession  thereof  shall  be  maintained  nnless 
plaintiff,  or  those  under  whom  he  claims,  had 
been  seised  or  possessed  within  20  years  next 
before  action  brought  and  section  146,  provid- 
ing that  the  owner  of  the  legal  title  shall  be 
presnmed  to  have  had  possession  within  the 
time  required  by  law,  and  that  the  occupancy 
thereof  by  any  other  person  will  be  deemed  to 
have  been  in  subordination  to  the  legal  title  un- 
less it  appears  that  the  premises  have  been 
possessed  adversely  for  W  years,  the  plead- 
ing by  defendant  in  ejectment  that  plaintiff 
had  not  been  In  posse^on  for  ^  years  does 
not  throw  on  him  the  burden  of  showing  that 
he  has  been  in  possession  within  20  years, 
where  be  shows  title,  since  the  presumption 
created  by  section  146  can  only  be  rebutted  by 
proof  on  the  part  of  defendant  that  he  has 
bem  In  adverse  possession  for  20  years. 
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Appeal  from  sapcolor  cour^  Gates  connty; 
Starbucic  Judge. 

Action  by  Helen  Cookey,  as  executrix, 
agaloflt  the  John  L.  Roper  Lumber  Com- 
pany. From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeala.  Affirmed. 

L.  L.  Smith  and  Shepherd  &  Shepherd,  for 
appellant  W.  M.  Bond  and  Battle  &  Mot- 
decal,  for  appellee 

MONTGOMERY,  J.  Thla  action  was  be- 
fore this  court  at  February  term,  1899,  ob 
appeal  of  the  plaintiff,  and  is  reported  In 
124  N.  a  42,  32  S.  £.  889;  the  plaintiff  at 
that  time  being  Jane  B.  Rmicoe.  Since  that 
time  she  has  died,  and  In  the  court  below 
Helen  Conkey  was  made  the  present  plain- 
tiff, as  sole  devisee  of  all  of  the  lands  of 
Jane  B.  Roscoe.  By  leave  of  the  court, 
when  the  cam  was  called  for  trial  the  plain- 
tiff was  allowed  to  strike  ont  of  sectloDS  8 
and  4  of  the  complaint  all  the  lands  descrlb* 
ed  therein,  except  the  HIU  tract  and  the 
Mills  Klddlck  tract  It  was  agreed  by  both 
aides  that  the  damages  which  the  plaintiff 
might  be  entitled  to  recover  should  be  aa- 
fiesaed  after  the  Issue  of  title  had  been  set- 
tled. There  was  no  change  in  the  pleadings 
on  the  part  of  the  newly-made  plalntltC,  and 
Che  adopted  those  which  had  bem  filed  by 
the  original  idalntlff.  The  claim  of  the 
plaintiff  is  tiiat  she  Is  the  owner,  as  tenant 
In  common  with  the  defendants,  of  a  one 
undivided  half  Intmst  in  tibe  HOI  tract  and 
the  Mills  RlddlA  tract  In  support  of  her 
«lalm  she  introduced  in  evidence  a  properly 
certified  coi^,  from  the  book  of  wills  of 
Gates  coua^  superior  court  of  the  will  of 
H.  B.  Boscoe,  in  which  was  devised  to  his 
widow.  Jane  B.  Boscoe  (the  former  plain- 
tiff) all  of  bis  property,  personal,  real,  and 
mixed;  also,  fnmi  the  same  book  of  wills*  a 
certified  copy  of  the  will  of  Jane  B.  Boscoe, 
in  which  was  devised  all  of  her  real  estate 
in  fee  simple  to  hee  sister  Helen  Conkey,  the 
idalntifl.  The  plaintiff  then  Introduced  sec- 
tions 3  and  6  of  the  complaint  in  which  the 
plaintiff  allured  that  on  the  let  day  ctf  Jan- 
nary,  1863.  J.  B.  Blddlck  conveyed  by  deed 
In  fee  simiOe  to  H.  B.  Boscoe  and  S.  W. 
TTorrell.  aa  tenants  in  common,  the  said 
Hill  tract  and  Mills  Blddlck  tract  of  land, 
And  that  under  deeds  from  Worr^l  and  oth- 
ers the  defendants  have  become,  and  are 
now,  the  owners  of  an  undivided  one-half 
Interest  In  the  lands  described  In  titie  com- 
platait;  and  she  also  Introduced  sections  5 
and  8  of  deffflidants'  answer,  in  which  they 
admitted  the  executions  of  the  deeds  speci- 
fied; but  they  averred  that  In  those  deeds 
the  whole  estate  and  Interest  In  and  to  the 
lands  were  conveyed  to  them,  and  not  one- 
half  only,  and  that  the  defendants  are  the 
owners  ttf  all  the  lands,  and  have  entered 
upon  the  lands  conveyed  to  them  In  the 
aforemwtioned  deed,  and  have  cut  and  are 
sutting,  timber  from  them.    The  plaintiff 


further  Introduced  the  deed  from  Blddlck  to 
H.  £.  Boscoe  and  S.  W.  Worrell  as  tenants 
In  common;  then  the  deed  from  S.  W.  Wor- 
rell purporting  to  convey  the  entire  estate 
in  the  lands  to  Brady.  Bond,  Roberts,  and 
Willey,  In  fee  simple;  and  then  subseqnen;^ 
conveyances  to  the  defendant  company. 
The  plaintiff  then  Introduced  testimony  go- 
ing to  show  that  the  lands  embraced  In  the 
deeds  included  within  Its  boundaries  the 
Uill  tract  and  the  MlUs  Blddlck  tract  The 
defendants  in  the  answer  had  made  an  aver^ 
ment  that  many  years  before  the  commence- 
ment of  this  action  H.  E.  Roscoe  had  con- 
veyed the  land  described  In  the  complaint 
to  S.  W.  Worrell,  and  that  the  deed,  after 
Its  execution  and  delivery,  bad  been  lost 
and  never  registered.  The  defendants  ten- 
dered no  issue  as  to  the  executiMi  of  such  a 
deed  by  H.  E.  Boscoe,  nor  of  Its  loss,  and 
did  not  offer  any  evidence  to  sustain  such  a 
contention.  The  defendants  offered  some 
evidence  Intended  to  show  adverse  posses- 
sion of  the  land  for  such  a  length  of  time 
as  in  law  would  presume  a  grant,  and  also 
to  give  a  title  under  color  ot  the  deed  from 
Worrell.  But  the  evidence  was  not  suffi- 
cient to  be  submitted  to  the  Jury  for  that 
purpose,  and  on  the  ai^ument  here  It  was 
not  contended  that  it  was  sufficient  The 
exception  to  the  evidence  of  the  probate  of 
the  will  of  H.  B.  Boscoe  was  abandoned 
here. 

When  the  case  was  formerly  before  us, 
the  pleadings  were  the  same,  and  the  evi- 
dence the  same;  and  we  held  that  the  plain- 
tiff and  the  defendants  were  tenants  In  com- 
mon. «ich  owning  a  one  undivided  half  in- 
terest In  tiie  lands,  and  for  the  reasons  giv- 
en In  the  (H>inion  In  that  case  we  are  of  the 
some  opinion  still.  The  evidence  showed 
no  evidence  of  an  adverse  possession  by  -the 
defnidants  for  20  years,  by  which  an  ouster 
of  the  plaintiff  was  bad.  In  truth,  this  ap- 
peal is  but  a  rehearing  of  the  first  case;  and 
the  only  marked  frature  of  the  new  argu- 
ment of  counsel  was  an  Insistence  that  sec- 
tion 143  of  the  Code  was  a  plea  of  the  stat- 
ute of  limitations,  and  tibat,  tiie  same  hav- 
ing been  pleaded  in  the  case,  the  burden  of 
showing  that  the  plaintiff  bad  been  In  pos- 
session of  the  land  within  20  years  next  pre- 
ceding the  commencement  of  the  action  was 
devolved  on  the  plaintiff.  The  construction 
of  that  statute  is  not  called  for  In  this  case, . 
for  the  reason,  as  we  have  said,  that  the 
plaintiff  and  d^mdanta  were  tenants  In  com- 
mon, and  the  possession  of  the  defendants, 
not  having  been  adverse  for  20  years,  was 
the  possession  of  the  plaintiff.  But  In  cases 
where  there  Is  no  tenanc;  In  common,  sec- 
tion 143  of  the  Code  must  ue  construed  with 
section  146.  While  section  143  declares  that 
no  action  for  the  recovery  of  real  property 
or  the  possession  thereof  shall  be  maintain- 
ed unless  it  appear  that  the  plaintiff  or 
those  under  whom  he  claims  had  been  seised 
or  possessed  of  the  premises  In  question 
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within  20  years  before  tbe  commencement 
of  tbe  action,  yet  that  Is  explained  in  section 
146,  by  the  further  declaration  that  the  per- 
son who  establishes  a  legal  title  to  the  prem- 
ises shall  be  presumed  to  hare  been  pos- 
sessed  thereof  within  the  time  required  by 
law,  and  the  occupation  of  such  premises  by 
any  other  person  shall  be  deemed  to  have 
been  under  and  in  subordination  to  the  legal 
title  unless  It  appear  that  such  premises 
have  been  held  and  possessed  adversely  to 
such  legal  title  tor  the  time  prescribed  by 
law  before  the  commencement  of  the  ac- 
tion. The  pleading,  then,  by  a  defendant  In 
suits  for  real  estate,  of  section  143,  does 
not  shift  upon  the  plaintiff  the  burden  of 
showing  that  he  has  been  in  the  poasession 
of  the  property  within  20  years  before  the 
commencement  of  the  action,  but  the  pre- 
sumption created  by  section  146  can  only  be 
rebutted  by  proof  on  the  part  of  the  defend- 
ant that  tbe  defendant  has  been  In  posses- 
sion adversely  of  the  premises  for  20  years. 
In  Johnston  v.  Pate,  83  N.  0.  110,  the  de- 
fendant demurred  to  the  complaint,— one  of 
the  grounds  being  a  failnre  on  tbe  part  of 
the  plaintiff  to  assert  a  possession  In  him- 
self, or  In  those  under  whom  he  claimed, 
within  20  years  before  the  action  was  Insti- 
tuted; and  the  court  held  that  the  demurrer 
could  not  be  sustained,  "for  it  Is  not  necm- 
sary  that  a  plaintiff  in  an  action  to  recover 
land  should  allege  In  his  complaint  that  he 
had  possession  within  twenty  years  before 
action  brought:  for,  if  he  establishes. tm  the 
trial  a  legal  title  to  the  premises,  he  will 
be  presumed  to  have  been  possessed  thereof 
within  the  time  required  by  law,  unless  It  Is 
made  to  appear  that  such  premises  have 
been  held  and  possessed  adversely  to  such 
legal  title  for  tbe  time  prescribed  by  law  be- 
fore the  commencement  of  sncb  action." 
Affirmed. 


MBBRIMON  et  al.  LYMAN  et  aL 
(Supreme  Court  of  North  CaroUna.    May  15. 

190O.)  ' 

APP&AIi  AND  BRROR— AFFIRM ANCB  OF  JUDO- 
MBNT-RSMITTITUR-ENTRY  OP  JUDG- 
MENT IN  TRIAL  COURT, 

In  an  action  to  regain  posaesslon  of  land 
and  to  quiet  title  thereto  defendant  claimed 
under  a  tai  deed.  Judgment  was  rendered  in 
favor  of  plaintiff,  adjudging  that  the  taxes  for 
which  defendant  claimed  to  have  purchased 
the  land  at  tax  sale  were  paid  before  the  de- 
fendant procured  his  tax  deed.  When  the  re- 
mittitur of  the  supreme  court  affirming  the 
judgment  was  returned  to  the  trial  court,  and 
plaintiff  moved  for  the  entry  of  judgment,  de- 
fendant moved  for  leave  to  set  up  a  lien 
against  the  premises  for  the  amount  paid  by 
him  for  the  tax  deed.  The  superior  court  der 
nied  the  application,  but  allowed  defendant  a 
stay  of  the  execution  awarding  plaintiff  possea- 
Bion  of  the  premises  pending  an  appeal  from 
the  order  denying  his  application.  Held,  that 
the  application  was  properly  denied,  since  it 
sought  to  raise  an  issue  which  had  been  or 
should  have  been  adjudicated,  but  that  the 
latter  order  staying  the  execution  was  errone- 
ous. 


Appeal  from  superior  court.  Buncombe 
coun^;   Coble,  Jud|^. 

Action  by  J.  H.  Merrlmon  and  others 
against  A.  H.  Lyman  and  others  to  quiet  tltie 
to.  and  regain  poeseaaion  of,  land  claimed  by 
defendants  under  a  tax  deed.  There  was  a 
Judgment  In  favor  of  plaintiffs,  adjudging  that 
the  land  had  been  redeemed,  and  the  said 
judgment  was  affirmed  on  appeal.  On  the 
certificate  of  affirmance  being  returned  to 
the  superior  court,  tbe  defendants  sought  to 
have  the  amount  paid  by  them  for  the  tax 
deed  under  which  they  claimed  declared  a 
lien  on  the  premises.  The  application  was 
dented,  bnt  the  superior  court  stayed  the 
executl<m  of  the  Judgmoit  in  favor  of  plain- 
tiffs on  defendants  filing  an  appeal  bond. 
Order  denying  the  application  affirmed.  Or- 
der staying  the  execution  reversed. 

DaTldflon  ft  Jonea,  for  aitpellanti.  Mer- 
rlmon ft  Merrlmon  and  O.  A.  Btaof  ord,  for  ap- 
pelleea 

MONTGOMERT,  J.  At  Jnly  special  term. 
issS,  of  Buncombe  superior  court,  a  jndgment 
was  rendered  In  favor  of  the  plaintiffs  to  the 
effect  that  they  were  the  owners  of  tbe  land 
in  dispute;  that  the  alleged  tax  tltie  under 
which  the  defendant  Lyman  claimed,  and 
the  proceedings  and  sale,  were  null  and  ToiA; 
and  that  the  poeseasion  of  the  defendants  was 
wrongful  and  unlawful;  and  that  tbe  plain- 
tiffs recover  of  the  defendants  possession  of 
the  land  and  their  costs.  On  appeal  by  de- 
fendants, the  judgment  of  the  suEwrlor  court 
was  affirmed  by  this  court  at  February  term, 
1809  (S2  S.  E.  732),  and  the  certificate  sent 
down.  At  August  term,  1890.  of  the  superior 
court,  the  plalntUCs  moved  for  judgment  ac- 
cording to  the  certificate  of  the  supreme  court, 
when  the  defendant  Lyman  made  an  applica- 
tion to  be  allowed  to  set  up  a  Uen  on  the  land 
for  the  taxes  of  1802,  which  the  defendant 
in  bis  answer  averred  that  he  had  paid  when 
he  bought  tbe  land  at  the  tax  sale.  The 
judgment  was  rendered,  and  the  application 
of  the  defendant  was  denied,  and  he  appealed. 
A  bond  to  stay  the  execntim  of  the  judgment 
was  allowed  by  the  court  below  to  be  filed 
by  the  defendant,  notwlthstandhig  the  re- 
fusal of  the  court  to  grant  the  defendant's 
application  to  set  up  a  lien  on  the  land  for  the 
taxes  alleged  to  have  been  paid  by  him.  The 
application  of  the  defendant  was.  In  efftet, 
a  motion  to  be  allowed  to  am^d  his  answer, 
and  to  raise  an  Issue  upon  a  matter  which 
had  been  decided  against  him  by  the  Jury  in 
the  former  trial,  viz.  that  the  land  had  been 
redeemed  from  tax  sale  at  the  time  tbe  de- 
fendant bonght  and  took  his  deed.  Certain- 
ly, such  a  proceeding  would  have  been  an 
unheard  of  one  In  North  Carolina.  In  Cal- 
vert V.  Peebles,  82  N,  0.  8S4,  It  is  declared 
that,  when  the  supreme  court  announces  by 
Its  decision  that  there  Is  no  error  In  the  Judg- 
ment of  the  court  below,  that  court  has  no 
right  or  power  to  modify  that  Judgment  In 
any  respect,  and  that  this  can  be  done  only 
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by  a  direct  proceeding  alleging  fraud,  mis- 
take. Imposition,  etc.  Dobson  t.  Simonton, 
100  N.  a  56,  6  S.  E.  309;  Banking  Co.  t. 
Morehead  (at  thto  term)  35  S.  E.  BG8.  It 
seems  tbat  the  defendant's  claim  to  be  le- 
Imbursed  for  the  amonnt  which  he  paid  for 
the  land  at  the  tax  sale  Is  based  on  the  case 
of  Huss  T.  Craig,  124  X.  G.  743,  32  S.  E.  974. 
But  thla  case  Is  not  like  that  Here  the 
jnry  found  that  the  land  was  redeemed  at 
the  time  the  defendant  got  his  deed  for  the 
same,  and  we  axe  to  presume  that  It  was 
redeemed  by  the  payment  of  the  taxes  of 
1SB2  by  the  party  entitled  under  the  law  to 
redeem.  The  facts  In  Huss  t.  Craig  were 
Just  the  other  way.  The  decision  of  this 
court  affirming  the  Judgment  below  was 
properly  entered  In  the  superior  court  of 
Buncombe  county,  and  the  application  of  the 
defendant  was  properly  refused.  The  stay 
of  the  execution  ought  not  to  have  been  al- 
lowed, and  that  was  the  only  error  In  the  pro- 
ceedings. With  tbat  exception,  th^  are  af- 
firmed. 


LADD  et  al.  t.  TBAGUB,  Sheriff. 
(Supreme  Court  of  North  Carolina.    May  IS, 
1900.) 

ATTORNBTS— REPRESENTING  DEFBNDANT— 
APPEAL— RECORD. 

Notwithstanding  the  finding  of  the  lower 
court,  on  motion  to  set  aside  a  judgment,  that 
defendant  T.  did  not  employ  any  attorney  to 
represent  him  prior  to  judgment,  ft  will  be  held 
on  appeal  that  he  was  represented  by  counsel, 
so  that  the  agreement,  recited  in  the  finding 
of  facts  to  have  been  made  by  both  parties, 
that  a  Judgment  might  be  rendered  In  a  coimty 
other  than  that  of  trial,  was  binding  on  him; 
the  record  entries  showing  that  T.  waa  orig- 
inally the  only  defendant;  that,  "on  motion 
of  counsel  for  defendnnt."  other  persons  were 
made  parties;  that  thereafter  defendants  filed 
an  anawer,  Terified  by  T.,  and  Indorsed,  "B. 
&  B.  and  F.,  Attorneys  for  Defendaats";  and 
that  defendant  T.,  as  sheriff,  served  a  notice 
in  the  action  on  B.,  "attorney  for  defendants." 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court  Swain  county; 
Coble,  Judge. 

Action  by  W.  W.  lAdU,  Jr.,  and  others, 
against  J.  F.  Teague  and  others.  On  motion 
of  defendant  Teague.  Judgment  for  plaintiffs 
was  set  aside,  and  plalntUTB  appeal.  Be- 
Tersed. 

Merrimon  &  Merrlmon  and  T.  H.  Cobb,  ftnr 
appellants. 

FAIRCLOTH,  O.  X  The  plaintiffs  Insti- 
taied  this  action  on  S^tember  9,  1806,  In 
superior  comt  of  Buncombe  county, 
against  the  defendant  Teague  alone,  sheriff 
of  Swain  coimty,  returnable  to  December 
term,  1886,  for  certain  property  and  for  dam- 
ages, which  property  was  held  by  the  defend- 
ant by  levy  under  certain  executions  in  his 
bands.  At  the  return  term,  to  wit  Decem- 
ber 8,  1896,  the  defendant  signed  and  filed 
an  affidavit  for  tlie  removal  of  said  action  to 
Swain  county  for  trial;  suggesting  that  the 


execution  and  attaching  creditors  ought  to  be 
made  parties.  The  action  at  that  term  was 
removed  to  Svrain  county.  At  spring  term, 
1897,  of  court  In  Swain  connty,  on  motion  of 
counsel  for  the  defendant  several  other  per- 
sons were  made  parties,  and  time  was  al- 
lowed to  file  an  answer.  On  July  8,  1897,  tbe 
defendant  Teague  filed  a  verified  answer,  on 
tbe  back  whereof  was  Indorsed,  "Bryson  & 
Black  and  F.  C.  Fisher,  Attorneys  for  De- 
fendants." At  August  special  term,  1897, 
"Defendants  allowed  to  answer,"  was  en- 
tered, and  "Bryson  &  Black,  for  defendants." 
A  notice  by  plaintiff,  addressed  to  Fred  Fish- 
er and  T.  D.  Bryson,  to  take  deposltlous,  was 
served  by  defendant  Teague,  and  an  agree- 
ment to  open  said  depositions  without  preju- 
dice was  signed  by  plaintiffs'  attorney  and  by 
Bryson  &  Black  and  F.  O.  Fisher,  "attorneys 
for  defendants."  At  fisll  term,  1897,  on  the 
docket,  this  entry  appears:  "Counsel  for 
both  parties  waive  trial  by  Jury,  and  consent 
that  the  court  may  try  tiie  case,  and  find  the 
facts  and  adjudge  the  law."  Norwood.  J., 
who  tried  the  case,  says  In  his  finding  of 
tacts  that  both  parties  agreed  In  open  court 
tbat  the  Judge  who  tried  the  cause  "might 
take  the  records  and  testimony,  and  may 
find  the  facts  and  sign  the  Judgment  In  Hay- 
wood county  after  the  circuit  cl<weB,  and  that 
said  action  of  said  Judge,  and  said  Judgment 
so  rendered,  may  be  entered  upon  the  records 
of  Swain  county  as  of  this  fall  term,  1897,  of 
the  superior  court  of  Swain  county."  Judge 
Norwood  accordingly  tried  tbe  case  at  cham- 
bers, and  filed  his  Judgment  against  defend- 
ants December  21,  1897.  Notice  of  appeal 
was  given,  but  at  November  term,  188^  of 
tbe  court  In  Swain  county,  the  Judge  presid- 
ing entered  this  Judgment:  "That  said  ap- 
peal has  been  abandoned,  and  the  same  Is 
hereby  dismissed."  At  said  spring  term. 
1807,  41  additional  persons  were  made  pai^ 
ties  defendant  His  honor  finds  as  a  fact 
that  Bryson  &  Black  were  never  employed  by 
defendant  Teague,  and  that  Fisher  was  never 
employed  by  any  of  tbe  parties  except  Snmers 
iind  Conley,  and  tbat  Teague  did  not  employ 
any  attorney  to  represent  him  in  said  ac- 
tion; also,  that  Fisher  vras  employed  by  Bry- 
son to  ^  to  Asfaevllle  to  make  a  motion  on 
said  affidavit  of  Teague  for  removal  of  said 
cause  from  Buncombe  to  Swahi  connty.  Aft- 
er Teague's  appeal  waa  dismissed,  be  made 
a  motion  at  fall  term,  1890,  to  set  aside  the 
Judgment  of  Norwood,  J.,  on  the  ground  that 
he  had  never  consented  tbat  Judgment  might 
be  rendered  at  chambers  outride  of  Swain 
county.  His  honor.  Judge  Coble,  at  fall  term, 
1899,  after  finding  the  above  facts,  set  asKte 
the  Judgment  as  to  said  Teague,  and  no  fur- 
ther, and  Uie  plaintiffs  appealed  to  this  court. 

On  tbe  trial  In  Swain  county,  before  Nor- 
wood, J.,  tbe  defendant  Teague  was  exam- 
ined as  a  witness.  In  reviewing  tbla  Judg- 
ment we  do  not  assume  to  review  the  find- 
ing of  the  fiscts.  Such  finding  by  the  Judge 
below  is  flnaL  The  Judgment  applying  the 
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law  to  tboBe  facta  1b  reviewable.  Johnson  t. 
Duckworth,  72  N.  C.  244;  Emery  t.  Hardee, 
94  N.  C.  787;  Clegg  t.  Soapstone  Oo..  66  X. 
C.  391.  The  defendant's  contention  la  that 
the  attorneys  were  never  by  him  employed 
(and  the  Judge  so  finds),  and  that  the  agree- 
ment that  Judge  Xorwood  could  render  Judg- 
ment Id  another  county  was  not  by  his  con- 
sent, and  therefore  the  judgment  is  void  as 
to  him.  Loolting  through  the  record,  we  find 
that  when  the  motion  for  removal  waa  made, 
and  at  spring  term,  1897,  of  Swain  superior 
court,  on  motion  "of  counsel  for  the  defend- 
ant" to  make  new  parties,  the  defendant 
Teague  was  the  only  defendant  On  July  8, 
1897,  the  defendants  filed  an  answer,  verified 
by  Teague,  and  Indorsed  by  Bryson  &  Black 
and  F.  C.  Fisher,  "attorneys  for  defendants." 
On  November  9th,  following,  the  defendant 
Teague,  as  sheriff,  served  a  notice  on  Bry- 
son, "attorney  for  the  defendants."  Such  en- 
tries were  continued  at  the  term  when  a  Jury 
trial  was  waived,  and  until  final  judgment 
entered  on  the  21st  of  December,  1897.  The 
legal  Inference  from  these  parts  of  the  record 
Is  that  said  attorneys  represented  all  the  de- 
fendants,  and  this  presumption  cannot  be 
rebutted,  two  or  three  years  after  final  judg- 
ment by  an  averment  of  the  principal  de- 
fendant that  he  had  never  employed  counsel. 
He  was  cognizant  of  the  course  of  the  case, 
Including  the  trial,  and  had  all  the  advantage 
and  benefit  of  representation  by  counsel. 
Any  other  rule  would  not  only  disturb  orderly 
procedure,  but  would  be  disastrous  to  the 
rights  of  third  parties,  as  the  assignee  of  the 
judgment  In  this  case.  We  have  referred 
with  some  particularity  to  the  record  proper. 
In  order  to  call  the  attention  of  attorneys  to 
their  duties  In  tbeit  close  relations  to  the 
court  It  la  an  easy  matter  for  an  attorney 
appearing  only  for  some  of  the  parties  to  so 
Inform  tbe  court,  or  to  Indicate  it  on  the  rec- 
ord. An  attorney,  once  appearing,  continues 
to  appear  for  all  purposes  until  the  judgment 
Is  satisfied,  unless  he  retires  in  the  meantime 
by  leave  of  the  conrt  On  this  subject  Chief 
Jnatlce  Taney  said  In  U.  S.  v.  Cunj,  6  How. 
106t  12  L.  Bd.  363:  "No  attorney  or  solic- 
itor can  wlflidraw  his  name  after  he  has  oace 
entered  It  on  the  record,  without  the  leave  of 
tbe  court  And  while  bis  name  oontlnueB 
there  the  adverse  party  has  the  right  to  treat 
him  as  the  authorized  attorney  or  solicitor, 
and  tbe  service  of  notice  on  blm  Is  as  valid 
as  If  served  on  the  party  himself.  And  we 
presume  that  no  conrt  would  permit  an  attor- 
ney who  bad  appeared  at  the  trial  with  the 
sanction  of  the  par^,  expressed  or  implied, 
to  withdraw  his  name  after  the  case  was 
finally  decided.  *  *  *  And  ao  far  fnnn 
permitting  an  attorney  to  embarrass  and  Im- 
pede the  admbiiBtratlon  of  Jostlce  by  wlth^ 
drawing  his  name  after  trial  and  final  de- 
cree, we  think  tbe  court  should  regard  any 
attempt  to  do  so  as  open  to  jnst  rebuke." 
The  same  principle  is  dedlared  by  tdils  coast 
In  Brancb  v.  Walker,  02  N.  a  87;  Walton  v. 


Sugg,  61  N.  C.  98.  Where  an  order  of  the 
court  recital  that  It  was  made  by  consent  of 
all  the  parties  ("the  plaintiff  and  defendants 
in  this  case"),  this  conrt  Is  bound  by  tbe 
statement,  and  neither  party  will  be  beard  to 
say  that  bis  attorney  was  unauthorized  to 
consent  to  the  order.  Henry  V.  Hilllard.  120 
N.  a  479,  27  S.  E.  130.  When  the  record 
proper  differs  from  the  statement  of  the  case 
on  appeal,  the  former  must  control.  Thread- 
glU  V.  Ck>m'r8,  116  N.  C.  616,  21  S.  B.  425. 
From  this  review,  we  are  led  to  the  condn- 
slon  that  there  was  error  In  setting  aside  the 
judgment  rendered  1^  Norwood,  J.  Re- 
versed. 

DOUGLAS.  J.  (dissenting).  I  cannot  con- 
cur In  the  opinion  of  the  court,  because,  in 
my  opinion,  it  Is  not  only  oroneons  in  law, 
but  inconsistent  In  Itself.  The  conrt  says: 
"In  reviewing  this  judgment  we  do  not  as- 
sume to  review  the  finding  of  the  facts. 
Such  finding  by  the  judge  below  is  final" 
And  yet  the  judge  below  has  found  as  a  ftct 
that  Teague  did  not  employ  any  attorney  to 
represent  him  in  said  action,  and  that  thrae* 
fore  he  Is  not  liable.  This  conrt  reverses 
that  judgment  Does  It  reverse  the  flndlug^ 
of  facts?  If  It  does  not— and  It  says  It 
does  not,— then  It  must  bold  that  a  man  per- 
haps a  thousand  miles  away  may  be  bound 
by  a  judgment  in  a  case  of  which  be  has 
never  heard,  because  some  attorney  may 
have  entered  an  appearance  for  him  with- 
out any  authority  whatever.  Id  fact  It 
would  seem  that  the  attorney  need  not  spe- 
clflcally  appear  for  tbe  party,  and  need  not 
have  any  intention  of  appearing  for  him,  or 
have  any  Idea  that  be  l8  doing  so.  He  may 
unconsciously  do  some  act  from  vblcb  tbe 
court  may  "Infer"  an  appearance  for  the 
particular  Individual  in  question;  but  why 
this  Inference  of  fact  (for  It  is  nothing  dse) 
should  outweigh  the  finding  of  fact  by  the 
court  below,  which  this  court.  In  Its  opin- 
ion, says  Is  final,  I  cannot  imderstand. 
Where  there  are  a  large  number  of  defend- 
ants, having  different  counsel.  It  la  qnlte 
common  for  the  counsel  to  Edgn  their  names 
collectively  for  the  defendants;  each  sup- 
posing that  some  one  of  the  other  attorn^ 
represents  each  of  the  other  defendants. 
The  court  says  that  "It  is  an  easy  matter 
for  an  attorney  appearing  only  for  some  of 
the  parties  to  so  Inform  the  conrt,  or  to  In- 
dicate it  on  the  record."  Of  course  It  Is, 
but  Is  a  por^  who  never  employed  the  at- 
torney responsible  for  Us  failure  to  do  so? 
It  la  urged  that  Teagne  bad  already  app«ii^ 
ed  in  tbe  case,  and  was  presumed  to  know 
all  that  waa  done  in  the  orderly  procedure 
of  the  trial.  Of  course  he  was,  but  he  was 
not  presumed  to  take  notice  of  all  Irregular 
proceedings,  Bu<di  as  rendering  judgment 
outside  tiie  county,  which  could  not  be  done 
without  his  actual  consent 

We  have  alrrady  carried  the  doctrine  of 
waivers*  implications,  and  presamptioiw  to 
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Its  furthest  resBonable  extent,  and  I  hope 
that  qneetlons  of  Jurisdiction  may  not  be 
made  to  depend  upon  Implied  assent  to  nn- 
usual  and  irr^;nlar  metboda  of  procedure  In 
cases  where  the  defendant  may  have  had 
no  actual  knowledge  of  the  facts.  There  Is 
a  great  difference  between  a  waiver  of  the 
right  to  object  to  some  regular  proceeding 
In  the  course  of  the  trial,  and  an  actual  con- 
sent to  some  unusual  course  of  procedure, 
which  without  such  consent  would  be  ut- 
terly invalid.   It  should  be  home  In  mind 
that  nowhere  In  the  record  does  any  one 
sljcn  as  attorney  for  Teague.   That  fact  Is 
assumed  by  this  court  merely  as  a  legal  In- 
ference from  the  fact  that  different  attor- 
neys sign  at  different  times  as  "attorneys 
for  the  defendants. "    Admitting,  for  the 
sake  of  the  ailment,  that  Fisher  had  ap- 
peared for  Teague  at  some  previous  stage 
of  the  trial,  his  name  does  not  appear  to 
the  written  assent,  and  neither  he  nor  his 
supposed  client  was  required  to  take  notice 
that  the  court  would  take  the  case  outside 
the  county.   It  Is  just  as  easy  to  presume 
an  origins!  appearance  as  It  Is  to  presume 
assent  to  a  removal  of  the  case.  Suppose 
that  Teague  had  been  In  the  Phlllpiilnes.— 
or  dead,  for  that  matter;  would  the  mere 
fact  that  the  name  of  smne  attorney  appear- 
ed on  the  back  of  some  paper  as  "attorney 
for  the  defendants"  bind  him,  his  heirs,  ex- 
ecutors, and  administrators?    I  am  afraid 
so,  under  the  opinion  of  the  court  In  my 
view  of  the  case,  the  citations  by  the  court 
have  no  bearing.  This  la  not  a  question  as 
to  whether  an  attorney  can  withdraw  from 
the  case  without  leave  of  the  court,  because 
he  has  never  beoi  In  the  case  as  attorney 
for  Teague.  Again.  It  Is  said,  "When  the 
record  proper  differs  frran  the  statement  of 
the  case  on  appeal,  the  former  must  con- 
troL**    Certainly.    But  this  rule  ai^Ues  only 
where  the  case  on  appeal  misstates  some 
Iiart  of  the  tecord.  and  not  to  findings  of 
fact  baaed  upon  merely  evidential  facts  ap< 
pearlng  In  the  recwd.  In  fact,  nn^  find- 
ings of  fact  are  an  essential  part  of  the  rec- 
ord. Great  stress  is  laid  upon  the  principle 
that  third  parties  should  not  be  made  to 
suffer.    Have  third   parties  any  greater 
claims  to  protection  than  the  ori^nal  par- 
ties, where  both  are  innocent?    The  as- 
nlgnes  (rf  a  Judgment  takes  It  subject  to  ex- 
isting equities.   He  is  a  wilUng  purchaser. 
Has  he  any  greater  equities  than  an  unwill- 
ing and  perhaps  nnconsdous  defendant?  I 
am  well  aware  of  the  danger  of  lightly  Im- 
pugning court  reccKTds,  but  the  public  at 
lai^  are  entitled  to  some  measure  of  pro- 
tection. The  i^ntlff  can  always  protect 
himself  b^  seeing  that  every  proper  step  Is 
taken  to  secure  the  validity  of  the  Judgm^t 
whl^  he  Is  seeking  to  procure.  He  Is  the 
actw.   He  can  require  aU  attorneys  to  state 
specifically  for  whom  they  appear,  and  can 
demand  the  production  of  their  authority. 
If  he  so  desires.  The  courts  themselves  can 


protect  the  sanctity  of  th^  ovrn  records. 
The  federal  courts  generally  require  coun- 
sel to  enter  a  written  appearance,  stating 
specifically  for  whom  they  appear.  Why 
cannot  our  courts  do  the  same?  I  will  read- 
ily admit  that  there  are  facts  In  the  case 
tending  to  prove  the  essential  fact  that 
Teague  was  represented  by  counsel,  but  the 
court  below  has  found  to  the  contrary,  and 
that  finding  Is  final  and  Irrevlewable.  We 
are  thus  placed  In  the  position  of  saying  that 
we  legally  Infer  that  Teague  bad  counsel, 
while  we  admit  as  a  fact  that  he  bad  no 
counsel.  This  Is  too  much  for  me.  I  must 
respectfully  dissent  from  the  opinion  as  well 
as  the  Judgment  of  the  court 


LASSnm  V.  NORFOI^E  ft  a  B.  CO. 

(Supreme  Coort  of  Xorth  Can^a.    Hay  1S» 
1900.) 

CHANGE  OF  TBNUB  —  BtfMOVAL  TO  OOUMTT 
OUTSIDE  THB  JUDICIAI.  DISTRICT. 

1.  Code,  I  196,  provides  that  ao  action  brought 
In  the  wrong  county  may  be  removed  to  the 
proper  county,  on  the  demand  of  the  defendant, 
made  before  answer;  and  also  that  the  court.  In 
its  discretion,  may  change  the  place  of  trial, 
when  the  convenience  of  witnesses  and  the  ends 
of  jostice  would  be  promoted  thereby.  Held, 
that  the  court,  for  such  latter  reason,  even  after 
the  defendant  bad  anawered,  coold  order  a  case 
commenced  In  the  proper  county  to  be  removed 
for  trial  to  another  county, 

2.  Under  Code,  S  196,  authorizing  the  court 
to  remove  actions  to  another  couqG'  for  trial, 
it  Is  not  error  to  order  a  cause  to  be  removed 
to  a  county  outside  the  Judl<^  district. 

Appeal  from  superior  court  Bertie  county; 

Allen,  Judge. 

Suit  by  William  I^sslter  against  the  Nor- 
folk &  Carolina  Railroad  Company.  From 
an  order  removing  the  case  to  another  coun- 
ty, the  plaintiff  appeals.  Affirmed. 

Francis  D.  Winston,  for  appellant  George 

Oowper,  for  appellee. 

CIaARK,  J.  The  Code  (section  186)  pro- 
rides  that.  If  an  action  Is  not  brought  *in 
the  proper  county,  the  action  may,  notwith- 
standing, be  tried  therein  unless  the  defend- 
ant, before  the  time  of  aAswerIng  expires,  de- 
mands in  writing  that  the  trial  be  had  In 
the  proper  county."  This  gives  the  defend- 
ant a  right  to  remove  In  such  cases  upon 
written  motion  In  apt  time  (ManuActuring 
Go.  V.  Brower.  105  N.  C.  440.  11  S.  E.  313); 
otherwise,  the  objection  Is  waived.  But  the 
same  section  further  on  gives  the  coort  the 
dlscretitm:  "It  may  change  the  place  of 
trial"  in  three  cases  named  In  as  many  sub- 
sections; the  second  of  which  Is  "when  the 
convenience  of  witnesses  and  the  ends  of 
Justice  vronld  be  promoted  by  the  change." 
The  court  in  its  discretion  granted  the  re- 
moval upon  that  ground  in  this  case,  and 
such  action  Is  not  reviewable.  The  discre- 
tion of  the  comt  to  remove  is  not  restricted 
to  the  expiration  of  the  time  of  answering. 
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nor  to  cases  In  whtcb  the  action  is  broo^t 
in  the  wrong  coun^,  aa  la  the  right  of  the 
defendant  to  remove. 

The  further  objection,  that  the  cause  was 
rfsnoved  to  a  county  In  another  Judicial  dis- 
trict, Is  without  ground  In  the  statute  or  de- 
cisions to  support  it  The  appeal  was  not  pre- 
mature (Roberts  t.  Connor,  125  N.  a  84 
S.  S.  107);  but  there  was  no  «nor. 


LASSITER  T.  NORFOLK  A  &  R.  CO. 
(Snpreme  Court  of  North  Carolina,    May  16, 

1900.) 

DIVERSION  OF  WATERS  —  RAILROAD  COUFA- 
NIES— PAST  AND  PERilANENT  DAMAGE— LIMI- 
TATION OP  ACTION  —  REVIEW  —  SEPARATE 
PINDINOS. 

1.  Where  a  epecial  Instruction  given  at  the  re- 
quest ot  a  defendant  does  not  Injure  the  plain- 
tiff, and  his  exception  thereto  is  in  conflict  with 
hia  prayer  for  judgment,  the  judgment  will  not 
be  reveraed  therefor. 

2.  In  an  action  against  s  railroad  company  for 
past  damages  to  cro{^,  caused  by  the  diversion 
of  waters,  and  for  permanent  damages  therefor, 
it  Is  proper  to  require  the  jury  to  make  a  sep- 
arate finding  on  each  issue. 

8.  An  action  for  a  diversion  of  water  by  a 
railroad  company  Is  not  barred  by  Acta  189D,  c. 
224,  requiring  action  for  damages  caused  by 
the  construction  or  repair  of  any  railroad  to  be 
commenced  within  Are  years  after  the  cause  of 
action  ocean,  till  five  years  after  the  damage  Is 
done. 

4.  In  an  action  against  a  raibroad  company  for 
the  diversion  of  water  on  the  lands  of  the  plain- 
tiff, where  a  recovery  was  sought  for  the  dam- 
ages to  crops  for  the  three  preceding  years,  the 
parties  to  the  action  agreed  to  the  awarding  of 
permanent  damages.  The  Jury  found,  on  special 
issues  submitted  to  them,  that  the  i^intiff  had 
received  permanent  damages  in  the  sum  of  990, 
and  the  injury  to  the  crops  for  the  three  preced- 
ing years  in  the  sum  of  $60.  Beld,  that  it  was 
error  tor  the  court  to  limit  the  Judgment  in  favor 
of  plaintiff  to  the  pennaneat  damages,  as  the 
veruict  tor  permanent  damages  did  not  rerat 
back,  and  Inelnde  the  injuries  to  the  crops. 

A  weal  from  aaperiMr  court  Bertie  oonnty; 
Alien,  Judge. 

Action  by  Wll^  J.  Lassiter  against  the 
Norfolk  &  Carolina  Railroad  Cbmpaoy  for 
damages  caused  by  the  diversion  of  watera 
From  a  Judgment  In  favor  of  plaintiff,  he  ap- 
peals.  Modified  and  affirmed. 

Francis  D.  Wlnstfu,  for  appellant  Qeo. 
Cowper,  tot  axq;>ellee. 

DOUGLAS,  J.  This  la  an  action  brought 
to  recover  damages  for  the  unlawful  diver- 
sion of  water  on  to  the  lands  of  the  plaintiff, 
who  claimed  damages  for  his  yearly  Injury 
for  three  years  next  preceding  the  bringing 
of  the  action,  and  consented  "that  all  of  the 
damage  done  to  said  land,  past  present  and 
future,  may  be  estimated  and  recovered  in 
this  action."  The  defendant  denied  the  dl- 
veraltm  and  damage,  and  pleaded  the  usual 
statutes  of  limitation.  It  does  not  however, 
appear  to  have  relied  upon  any  ot  these  stat- 
utes, as  It  tendered  no  Issue  as  to  any  of 
them.  There  are  only  two  exceptions  appear- 
ing in  the  lecOTd,— one  to  a  special  instruc- 


tion given  at  the  request  of  the  defendant 
and  the  other  to  the  Judgment  Tbe  former 
does  not  appear  to  bare  hurt  tbe  plaintiff, 
and  hIa  exertion  la  Inctmslstent  with  his 
prayer  for  Judgment  on  tbe  third  issue.  The 
Judgment  is  as  follows:  "TtalB  cause  coming 
on  at  tbis  term  of  tbe  court  to  be  heard  by 
the  court  and  a  Jury  duly  sworn  and  im- 
paneled, all  the  parties  being  before  the  court 
and  the  following  issues  submitted  to  tbe  ju- 
ry having  been  answered  by  them  as  set  forth 
at  tbe  end  of  each:  '(1)  Did  the  defendant 
wrongfully  and  unlawfully  pond  and  divert 
water  on  and  upon  the  lands  of  plaintiff,  as 
allied  in  the  complaint  causing  Injury  to 
tbe  plaintiff  thereby?  answered,  Tes.*  '(2) 
What  amount  of  permanent  damage  was  done 
said  land  by  reason  of  such  wrong  and  in- 
jury? answered,  *$90.00.'  (3)  "What  amount 
of  damage,  If  any,  was  done  to  tbe  crops 
thereby  for  the  three  years  next  preceding 
the  bringing  of  this  action?  answered,  '$90,' 
—now,  it  is  adjudged  that  the  plaintiff  recov- 
er of  the  defendant  the  snm  of  ninety  dollars, 
with  interest  thereon  from  November  6,  1890, 
till  paid,  and  the  cost  of  this  action  to  be 
taxed  by  the  clerk."  The  plaintiff  excepted 
to  the  refusal  of  the  court  to  give  judgment 
for  the  yearly  damages  found  by  the  Jury  In 
the  third  issue.  In  such  refusal  we  think 
there  was  error.  There  was  no  objection  to 
the  submission  of  the  issue,  which  we  think 
was  entirely  proper,  and  the  court  did  not 
pretend  to  set  aside  the  finding  thereon.  In- 
deed, it  does  not  appear  that  any  mott(m  was 
made  to  set  aside  the  verdict  In  any  partic- 
ular. The  defendant  seemed  willing  to  take 
its  chances  upon  the  third  Issue,  as  it  request- 
ed the  following  special  instruction,  which 
was  given  by  the  court  over  the  objection  of 
the  plaintiff,  to  wit:  "That  there  Is  no  evi- 
dence to  be  considered  by  the  Jury  of  any 
damage  to  the  crops  on  the  land  during  the 
three  years  before  bringing  this  action,  ex- 
cept such  as  was  caused  by  the  diminlsbed 
productiveness  of  the  land  caused  by  the  per- 
manent damage,  and  the  jury  shall  assess 
no  damage  in  answer  to  the  third  Issue,  ex- 
cept such  aa  come  from  such  diminished  pro- 
ductiveness." The  plaintiff  Is  content  with 
the  finding,  and  tbe  defendant  has  neither  ex- 
cepted nor  appealed. 

We  presume  that  the  court  refused  to  ren- 
der judgment  for  tbe  $60  yearly  damage  on 
the  supposition  that  when  permanent  dam- 
ages were  awarded  the  easement  thereby  ac- 
quired dated  back  to  the  time  of  the  original 
Injury.  For  this  ruling  we  see  no  warrant 
In  law.  This  court  baa  repeatedly  held  that 
there  Is  ai^urtenant  to  all  lands  a  natural 
easement  raititllng  the  owner  to  discharge 
surface  water  in  Its  natural  course,  regard- 
less of  the  ownership  of  the  lower  lands;  bnt 
this  does  not  Include  diverted  waters,  which 
In  their  natural  flow  would  find  a  different 
outlet  Such  diversion  would  be  a  trespass 
which  would  enUtie  the  injured  party  to  com- 
pensation for  all  resulting  damage,  and,  un- 
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der  coialn  ctrcnnutaneea,  to  an  abatement  of 
tlie  nuisance.  It  Is  trne  that  tbe  -works  of 
certain  qnasl  public  corporations  are  not  lia- 
ble to  abatement  on  the  theory  mat  to  inters 
fere  with  ancb  worka  might  serioualy  affect 
the  proper  p^ormance  of  their  public  duties, 
but  this  does  not  exempt  them  from  liability 
for  any  unlawful  damage.  Any  attempt  to 
do  80  would  be  nnconstltutional,  and  there- 
fore all  laws  tending  to  that  result  must  be 
reasonably  construed.  The  settled  role  of 
this  court  is  that  "neither  a  corporation  nor 
an  individual  can  divert  water  from  its  nat- 
ural course  so  as  to  damage  another.  They 
may  Increase  and  accelerate,  but  not  divert" 
Hocutt  T.  Railroad  Co.,  124  N.  C.  214.  219, 
32  S.  B.  6S1:  Mlzzeii  v.  McGk)wan.  125  N.  G. 
439.  444,  34  S.  E.  538.  Whoi  the  defendant 
diverted  unlawfully— that  is,  without  having 
acquired  the  right  to  do  so—the  waters  of 
Heart's  DeHgbt  pocoson  to  the  lands  of  the 
plaintiff,  It  committed  a  trespass.  This  tres- 
pass continues  as  long  as  the  defendant  con- 
tinues to  dlsrfiarge  upon  the  lands  of  the 
plaintiff  diverted  water  in  greater  quantities 
than  can  be  carried  off  by  the  natural  outlet 
or  until  the  def«idant  acquires  the  right  to 
discharge  such  waters.  This  right  Is  simply 
an  easement  which  may  be  acquired  by 
grant  prescription,  or  condemnation.  Beach 
V.  Baiboad  Co.,  120  N,  C.  496.  26  8.  B.  708. 
Act  1808,  c.  152,  was  merely  a  crtatnte  of  lim- 
itation. Act  1896,  c.  224,  professedly  an 
amendment  to  the  act  of  1803,  provides  that 
all  actions  for  damages  caused  by  the  con- 
struction or  repair  of  any  railroad  shall  be 
commenced  within  five  years  after  the  cause 
of  action  accrues,  and  that  '^e  Jury  shall 
assess  the  entire  amount  of  damages  which 
the  party  aggrieved  is  entitled  to  recover  by 
reason  of  the  trespass  upon  his  property." 
As  in  actions  on  the  case  the  damage  Is  the 
real  cause  ot  action,  it  is  clear  tliat  the  stat- 
ute does  not  begin  to  mn  until  the  damage  Is 
done. 

Railroads  are  quasi  public  corporations, 
charged  with  important  public  duties,  which 
in  their  very  nature  necessarily  invoke  the 
I>ower  of  eminent  domain,  and  therefore  the 
courts,  with  practical  unanimity,  have  cre- 
ated a  species  of  legal  condemnation  by  the 
allowance  of  so-called  "permanent  damages." 
Our  leading  case  upon  this  subject  is  Ridley 
V.  Railroad  Co..  118  N.  a  006.  24  S.  E.  730, 
32  L.  R.  A.  708,  where  apparently  for  the  first 
time  in  this  state  the  rule  is  distinctly  enun- 
ciated and  defined.  It  Is  further  developed 
and  affirmed  In  Parker  v.  Railroad  Co.,  119 
X.  a  684,  25  S.  K  722;  Beach  v.  Railroad 
Co..  supra;  Nichols  v.  Railroad  Co.,  120  N.  C. 
496,  26  S.  E.  643;  Hocutt  v.  Railroad  Co.,  su- 
pra. The  provision  in  the  act  of  1895.  Inci- 
dentally providing  for  a  statutory  easement 
rather  by  implication  than  direct  terms, 
seems  to  us  to  be.  In  effect  but  little  more 
than  a  legislative  affirmation  of  the  rule  al- 
ready enunciated  In  other  Jurisdictions,  and 
adopted  in  Ridley's  Case,  which  was  decided 
86S.B.— * 


a  year  after  the  act  was  passed.  It  Is  true 
the  act  uses  the  words  "shall  assess,"  b\it 
they  are  ezivessly  applied  to  the  damages  to 
which  the  plaintiff  Is  entitled.  This  act  does 
not  profess  to  restrict  the  right  of  the  plain- 
tiff to  compensation  for  the  Injury  suffered. 
If  the  plaintiff  is  otherwise  entitled  to  yearly 
damages,  he  can  recover  them  In  addition  to 
the  Just  compenBatlon  to  which  he  Is  entitled 
for  the  value  of  the  easement,  if  It  is  con- 
veyed to  the  defendant  It  is  true  that  if 
entitied  thereto,  he  must  recover  them  in  the 
same  action,  but  not  necessarily  In  the  same 
Issue.  In  fact  It  Is  better  to  submit  them 
In  different  issues,  as  they  are  distinct  in 
principle.  The  one  Is  compensation  for  a 
wrong,  while  the  other  is  the  conveyance  of 
a  right  88  the  allowance  of  permanent  dam- 
ages under  this  act  Is,  In  effect,  the  con* 
d^nnatlon  <tf  land  to  the  nrn  of  a  statntoir 
easemmt. 

But  suppose  the  damage  Is  not  permanent 
and  the  defendant  does  not  wish  to  acquire 
the  easement;  can  he  be  made  to  do  so,  re- 
gardless of  the  cost  to  himself  or  damage  to 
the  plaintiff?  We  think  not  The  confusion 
liable  to  arise  from  the  word  '*permaneDt"  as 
applied  to  damages.  Is  pointed  out  In  Beach's 
Case,  on  page  602.  120  N.  U,  and  page  704, 
26  S.  E..  where  the  nature  of  such  an  ease- 
ment  Is  discussed.  Whether  the  damage  is 
permanent  or  not  must  ai^>ear  from  the 
pleadings.  If  the  damage  Is  in  Its^  irrepar- 
able, or  If  It  win  probably  recur  from  a  given 
state  of  things  whl<di  the  defendant  refuses 
to  change,  and  which  the  conrt  from  motives 
of  public  policy,  will  not  make  him  change, 
permanent  damages  are  allowed  as  the  only 
way  of  doing  Justice  to  the  plaintiff,  and  at 
the  same  time  preventing  Interminable  liti- 
gation. As  far  as  the  plaintiff  Is  concerned, 
[>ermanent  and  recurring  damages  are  the 
same  to  him,  if  they  equally  result  in  the  de- 
struction  of  his  property.  The  latter  are  In 
some  respects  worse  tlian  the  former,  as  they 
merely  prolong  his  agony,  and  may  cause 
even  greater  loss.  For  instance,  If  a  farmer 
knows  that  the  railroad  has  acquired  a  right 
to  flood  his  land,  he  will  not  plant  it;  where- 
as, if  he  relies  upon  their  subsequent  fort>ear- 
ance  from  unlawful  injury,  he  may  suffer, 
not  only  the  damage  to  his  land,  but  also  the 
loss  of  his  labor,  seed,  and  fertilizer.  In 
other  words,  the  loss  of  the  crop  means  the 
loss  of  everything  that  has  been  put  into  the 
crop.  In  Ridley's  Case,  supra.  It  appeared 
that  the  damage  was  caused  by  the  construc- 
tion of  the  roadbed  and  bridge  of  the  de- 
fendant which  were  clearly  permanent  struc- 
tures, the  removal  of  which  would  Involve, 
not  only  great  expense  to  the  defendant  but 
also  great  Inconvenience  to  the  traveling  pub- 
lic. Therefore  the  defendant  tendered  the 
issue  of  permanent  damage,  to  which  It  was 
clearly  entitied.  But  can  mere  ditches,  which 
may  be  run  In  one  direction  one  day  and 
changed  the  next,  or  opened  in  the  morning 
and  filled  up  at  night,  be  considered  perma- 
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nent  structures?  Their  continuance  may  not 
be  necessary,  and  tbe  defendant  may  well 
prefer  to  close  tbem  up  rather  than  pay  a 
large  sum  for  an  easement  that  it  does  not 
need.  Suppose  that  a  section  master  should 
carelessly  dig  a  ditch  that  flooded  a  large 
brick  building  In  such  a  manner  that  its  con- 
tinuance would  probably  CTentually  uuder- 
mlne  its  walls  and  cause  Its  destruction; 
could  not  the  railroad  fulfill  Its  obligations 
by  abating  the  nuisance,  and  fully  repairing 
the  present  damage,  or  would  it  be  compelled 
to  pay  the  full  ralue  of  the  building?  Sure- 
ly, the  statute  never  contemplated  such  In- 
justice as  the  latter  alternative.  And  yet,  If 
It  takes  the  easement,  it  must  pay  for  it, 
and.  in  any  event,  must  pay  for  the  Injury 
already  done.  Ditches  may  be  made  perma- 
nent, as  far  as  the  plaintiff  Is  concerned,  by 
the  refusal  of  the  defendant  to  change  them; 
and  In  that  event,  If  the  court  refuses  to 
compel  the  abatement,  it  must  award  per- 
manent damages.  Such  permanent  damages 
represent  the  damage  done  to  the  estate  of 
the  plaintiff  by  the  appropriation  to  the  ease- 
ment of  HO  much  of  his  land,  or  such  use 
thereof,  as  may  be  necessary  to  the  ease- 
ment. As  this,  being  the  value  of  a  right. 
Is  essentially  distinct  from  damages  for  the 
perpetration  of  a  wrong,  they  are  cnmulatlve, 
and  may  both  be  recovered  In  the  same  ac- 
tion, as  clearly  Intended  by  the  statute. 

In  the  case  at  bar  both  parties  have  agreed 
to  the  awarding  of  permanent  damages,  but 
the  defendant  insists  that  its  acquisition  of 
the  easement  condones  the  trespass.  This 
contention  cannot  be  sustained  upon  any 
principle  of  law.  Of  course,  If  one  Issue 
were  made  to  Include  all  damages,  past,  pres- 
ent, and  prospective,  the  plaintiff  would  re- 
cover all  to  which  he  was  entitled.  But  we 
thhik  the  better  plan  Is  to  submit  two  issues, 
and 'Clearly  instruct  the  Jury  as  to  the  nature 
of  each.  In  this  way,  there  will  be  less 
chance  of  confusion,  and  greater  ease  of  re- 
view. The  Judgment  will  be  amended  in  the 
court  below,  so  as  to  allow  the  plaintiff  the 
sum  awarded  by  the  verdict  for  damage  to 
crops  In  addition  to  that  found  for  permanent 
damage.  The  Judgment  to  therefore  modi- 
fled  and  affirmed. 


BARBER  v.  EAST  &  WEST  R.  CO. 
(Suinreme  Court  of  Qeragla.  May  16, 1900.) 

CONTRIBUTORY  NEGUGBNCE^-NONSDIT. 

Inasmucb  as  It  was  apparent  from  the  evi- 
dence of  the  plaintiff  that  be  could,  bf  the  ex- 
ercise of  ordinary  care,  have  avoided,  not  only 
the  injury,  but  the  conBegnences  to  himBelf  of 
the  nrf^ligence  of  the  defendant,  even  if  such 
n^Iigence  was  shown,  he  was  not  entitled  to 
recover,  and  the  Donsuit  was  properly  awarded. 
Civ.  Code,  S  3830:  Peny  t.  Railroad  Co^  29  B. 
E.  304,  101  Ga.  400. 
(Syllabus  by  the  Court) 

Error  from  superior  coai;  Polk  ocnmtT;  C 
Q.  Janes,  Judge. 


Action  by  J.  H.  Barber,  as  next  frtendr 
against  the  East  &  West  Railroad  Company. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

L.  J.  Spink4  Jr.,  and  Banders  ft  Davto;  for 
piftlntlfl  In  error.  F.  A.  Irwin,  for  defradant 

in  error. 

PER  CURIAM.    Judgment  affirmed.  Alt 
the  Justices  concurring,  except  FISH, 
sent  on  account  of  stdmesa. 


COMMISSIONERS  OF  ROADS  AMD  REVS- 
NUES  OF  FOLK  COUNTY  v.  MAT- 
Oa  ETO.  OF  CBDARTOWN. 

(Supreme  Court  of  QeorgU.  May  14,  1000.) 

MUNICIPAL  OORFORATIONS-BRUXJES-DUTZ' 
TO  RBPAIR. 

When  the  corporate  limits  of  a  city  are  bo- 
extended  as  to  embrace  therein  a  portion  of  a 
public  highway,  and  a  brid^  over  a  stream 
crossing  the  same,  the  muoicipal  authorities  at 
once  acquire  the  right  to  exercise  juiisdictioiL 
over  the  bridge,  and  are  diargeable  with  the 
duty  of  keeping  It  in  repair  after  the  county 
antliontieB  have  expressly  relinQuished  sudi  ju- 
risdiction, which  they  may  do  with  or  without 
the  assent  of  the  municipal  authorities. 
(Syllabus  by  the  Court.) 

Error  from  superior  court  Bolk  county;  (X. 
O.  Janes,  Judge. 

Application  by  the  mayor  and  council  of  the 
city  of  Cedartown  for  a  writ  of  mandama» 
against  the  commlBaioners  of  roads  and  reve- 
nues of  Folk  county.  From  a  Judgment  grant- 
ing the  writ,  defendants  bring  errw.  Re- 
versed- 

Blance,  Irwin  &  Wright  for  plaintiffs  In  ee~ 
ror.  John  K.  Davis  and  Sanders  ft  DavlSr. 

for  defendants  in  opor. 

COBB,  J.  The  mayor  and  council  of  the 
city  of  Cedartown  filed  their  petition,  praying 
that  the  writ  ol  mandamus  might  Issue  to- 
require  the  county  commissioners  of  Polk 
county  to  repair,  and,  if  necessary,  rebuild,  a 
bridge  which  had  been  constructed  under  the 
direction  of  the  county  authorities.  The  peti- 
tion set  forth,  in  substance,  the  following: 
In  1888  the  county  commissioners  ordered 
that  a  named  person  should  proceed  as  early 
as  practicable  to  purchase  material  to  build 
a  bridge  across  a  named  stream.  In  pursu- 
ance of  this  order  the  bridge  was  built  at 
the  county's  expense,  and  was  kept  In  r^>alr 
by  the  county  authorities  for  a  number  of 
years.  At  this  time  the  road  <^  which  flie 
bridge  formed  a  part  was  not  within  the  cor- 
porate limits  of  the  city  of  Cedartown.  Aft^ 
the  building  of  the  bridge,  the  limits  of  the 
city  were  extended  so  as  to  embrace  within 
the  same  the  bridge  In  question.  On  Septem- 
ber 19,  1808,  the  county  commissioners  paseed 
the  following  order:  "Ordered,  that  the  au- 
thorities of  Polk  county  r^lnqulsb  all  Juris- 
diction or  control  of  all  the  bridges  or  cause- 
ways in^de  the  incorporate  limits  ot  Oedai^ 
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town  and  Bockmait,  and  will  not  be  respon* 
slble  for  any  damsges  to  the  public  caused 
by  any  bridges  or  causeways  Inside  of  said 
Incotporate  limits."  In  1889,  tbe  bridge  being 
out  of  repair,  tbe  city  autbotitfes  requested 
tbe  coun^  authorities  to  repair  the  same,  and 
notifled  them  that  tbe  city  did  not  claim  the 
light  to  exercise  any  Jurisdiction  over  the 
bridge.    The  county  authorities  declined  to 
repair  the  bridge,  giving  as  a  reason  that  tbe 
same  was  within  tbe  corporate  limits  of  the 
city  of  Cedartown.    The  answer  of  the  re- 
spondents was  substantially  as  follows:  They 
admitted  that  tbe  bridge  had  been  built  by 
the  county  authorities,  but  alleged  that,  since 
tbe  same  had  been  taken  wltbin  the  limits  of 
tbe  city,  tbe  county  authoritieB  had  neither 
noade,  nor  authorized  to  be  made,  any  repairs 
on  the  bridge;  recognizing  that,  after  the 
limits  of  the  city  had  been  extended  so  as  to 
embrace  the  bridge,  the  same  passed  under 
the  Jurisdiction  and  omtrol  of  the  city.  Tbe 
order  referred  to  in  the  petition  was  passed 
at  a  regular  meeting  of  the  county  commts- 
fllonera.  The  case  came  on  to  be  heard,  and  a 
Judgment  was  rendered  making  Hie  manda- 
mus absolute,  and  requbrlng  the  respondents 
to  keep  the  bridge  in  repair,  and.  when  nec- 
essary, to  rebuild  the  same;  tbe  Judgment  re- 
citing that  th^e  was  no  Issue  of  fact  involved 
In  the  ease.   To  this  Judgment  the  respond- 
ents excepted. 

Tbe  moment  that  the  charter  of  the  city  ot 
Cedartown  was  so  amended  as  to  embrace 
wlthtn  the  limits  of  that  corporation  that  por- 
tion of  the  public  road  of  which  the  bridge  in 
question  formed  a  part,  the  Jurisdiction  of  tbe 
coimty  over  this  part  of  the  highway  ceased, 
and  the  same  became  subject  to  the  control 
and  jurisdiction  of  the  municipal  authorltlea. 
See  Almand  v.  BaUway  Co.  (6a.)  S4  S.  EL  10. 
and  antboritlefl  there  cited.  Oonsequentty  the 
duty  of  tbe  municipal  authorities  to  keep  in 
repair  the  bridge  in  question  arose  as  soon  as 
it  became  a  part  of  one  at  the  streets  of  the 
dty,  and  the  county  was  no  longer  under  any 
duty  in  respect  thereof.  Such  being  tbe  case, 
no  order  or  proceeding  of  any  character  was 
necessary  in  order  to  relieve  the  county  au- 
tbotitles  of  the  obligation  to  keep  the  bridge 
In  repair.  Bspeclally  would  tbe  county  au- 
thwities  no  longer  be  under  any  obligation  to 
keep  the  tMtldge  in  repair  when  it  affirmatively 
an>eara  that,  since  the  same  has  become  a 
part  of  one  of  the  streets  of  the  dty,  they 
have  never  nndertaken  to  repair  the  bridge, 
but,  on  the  other  hand,  by  order  duly  passed, 
have  exprestiy  relinaulsbed  all  Jurisdiction 
and  control  over  it.  Even  if  the  law  In  regard 
to  the  abolition  of  a  public  road  Is  applicable 
to  bridges,  It  is  not  necessary  that  such  law 
should  be  followed  In  a  case  like  the  present, 
where  the  former  coun^  bridge  becomes  by 
legislative  enactment  a  part  of  one  of  12ie 
streets  of  tbe  city  embraced  within  the  coun- 
ty, and  the  county  authorities  from  the  date 
of  the  act  acquiesced  in  sncb  change  by  de- 
clining to  make  repairs  npcm  the  same  as  a 


counly  bridge.  We  do  not  mean  to  hold  that 
the  county  authorities  may  not,  if  they  see 
proper  to  do  so,  build  bridges  within  the  cor- 
porate limits  of  cities  and  towns,  or  improve 
the  streets  of  towna  and  cities  embraced  with- 
in the  limits  of  tbe  county.  What  is  now  held 
Is  that,  where  a  road  or  bridge  which  Is  a 
part  of  a  county  road  has  by  an  amendment 
to  a  city  charter  be^  brought  within  tbe  cor- 
porate limits  of  the  city,  the  obligation  on  the 
part  of  tbe  county  to  keep  such  road  or  bridge 
in  repair  Immediately  ceases.  This  case  dif- 
fers from  Daniels  v.  City  of  Athens,  M  Ga. 
79;  Id.,  66  Ga,  609.  In  that  case  the  county 
authorities,  with  the  consent  of  the  municipal 
authorities,  built  a  bridge  wltbin  the  city 
limits,  which  was  treated  both  by  the  county 
and  the  municipal  authorities  as  a  county 
bridge.  It  was  held  that  nnder  such  drcum- 
Btances  the  dty  was  nnder  no  duty  to  keep 
the  same  In  repair,  notwltbstanding  the  fact 
that  It  had  at  one  time  contributed  a  potion 
of  the  money  necessary  to  rebuild  the  bridge. 
It  was  not  held  In  the  Daniels  Case  that  tbe 
county  was  under  any  obligation  to  build  the 
bridge,  but  simply  that,  having  voluntarily 
built  tbe  bridge  with  the  ccmsent  of  the  mu- 
nicipal authorities.  It  was  under  a  duty  to 
keep  tbe  same  in  repair,  and  that  this  duty 
did  not  rest  upon  the  municipal  authorities. 
There  was  nothing  In  that  case  Indicating  that 
the  county  bad  relinquished  control  over  the 
bridge  thus  built  by  It  On  the  contrary.  It 
distinctly  appeared  that  It  had  exercised  Juris- 
diction and  control  over  the  bridge,  and  that 
tbe  repairs  made  by  the  cl^  on  tbe  bridge 
were  permissive  and  entirely  gratuitous  oa 
its  part.  The  ruling  made  In  the  Daniels 
Case  would  certainly  authorize  the  county  au- 
thorities to  have  retained  control  over  the 
bridge  involved  in  the  present  case.  If  they 
had  seen  proper  to  do  eo.  but  nothing  tbareln 
ruled  required  that  they  should. 

The  Judge  erred  in  making  tbe  mandamus 
absolute.  Judgment  reversed.  All  the  jus- 
tices concurring,  except  FISH,  J,,  absent  on 
account  of  sickness. 


SHIEOLDS  V.  MILU3. 
(SnprMM  Court  of  Georgia.  May  12;  1000.) 

OBRTIORARI  TO  J173TICB— REYIBW— APPBAZi 

FOR  DELA.T. 

No  question  of  law  is  involved  In  the  pres- 
ent case.  Tbe  determination  of  the  rights  of  the 
parties  was  dependent  entirely  upon  a  question 
of  fact,  which  was  settled  by  tlie  Jury  in  the 
Juatice's  court,  and  there  waa  ample  evidence 
to  sustain  the  verdict.  It  foilowa  that  tbei'e 
was  no  error  In  overrulins  the  certiorari  and  the 
writ  of  error  la  so  palpably  without  merit  that  It 
must  have  been  saed  out  for  delay  only.  Ac- 
cordingly the  judgment  of  the  court  below  Is 
affirmed,  and  damages  are  awarded  against  the 
plahttifl  In  error.  See  GoIIIds  t.  Trading  Co. 
fGa.)  82  a  B.  067. 

(Syllabus      the  Court.) 

Brrwr  frran  superior  court.  Butts  connty; 
a.  J.  Beagan,  Judge. 
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(Ga. 


Action  between  W.  X  Shields  and  M.  M. 
Mills.  From  a  Judgment  before  a  Justice, 
Mills  brings  certiorari,  and  from  a  Jndgment 
orerrnllng  the  same  he  brings  error.  Af- 
firmed. 

Bay  ft  Ba7  and  Ohas.  L.  Redman,  for 
plaintiff  In  error.  M.  P.  Hare,  for  defendant 
In  error. 

PER  CURIAM.  Jndgment  affirmed,  with 
damages.  All  the  Justices  concorrlng,  except 
FISH,  J.,  absent  on  account  ta  tickneas. 


AUSTIN  T.  STATE. 

(Supreme  Court  of  Geor^.  April  10,  1900.) 

MURDBR^MANSLAUOHTBR— NEGLIGENCE. 

1.  If  one  Intentionally  and  recklessly  dis- 
chargea  a  gnn  at  another,  or  In  like  manner 
fires  8  gun  under  such  drcunutancea  that  the 
act  wonld  naturally  tend  to  destroy  human  life, 
and  death  results  therefrom,  he  is  gi^ty  of 
murder. 

2.  When '  death  results  to  one  from  the  dls- 
charge  of  a  gun  In  the  hands  of  another,  who 
had  no  intentimi  to  kill,  aor  any  Intention  of 
discharging  the  gun,  the  discharge  being  caused 
by  the  reckless  manner  In  which  the  gnn  was 
handled,  the  slayer  is  guilty  of  involuntary  man* 
slaughter  only;  and  the  particular  grade  of  that 
crime  would  be  dependent  npon  whether  at  the 
time  and  [dace  of  the  killing  it  was  lawful  for 
the  slayer  to  be  in  possession  of  a  deadly  weap- 
on. 

8.  The  tSiatgiea  complained  of  were  not  In  ac- 
cord with  the  rules  abore  announced. 
(Syllabus  by  tiie  Court) 

Error  from  superior  conrt,  Sninter  coonty; 
Z.  A.  UtUeJohn,  Jndge. 

James  Austin  was  convicted  of  mnrdor,  and 
brings  error.  Reversed. 

Blatock  &  Cobb,  for  plaintiff  In  error.  F. 
A.  Hooper,  Boi.  Oen.,  and  J.  M.  Twrell,  Atty. 
.6en.f  for  tbe  State. 

CK)BB,  J.  The  accused  was  ctmvlcted  of 
murder.  The  evidence  introduced  In  behalf 
of  the  state  authorized  a  finding  tbat  tbe  ac- 
cused deliberately  killed  the  deceased  by 
sbootiDg  her  with  a  gun.  The  evidence  for 
the  uefense,  taken  most  strongly  against  the 
accused,  would  not  have  authorized  a  finding 
that  he  was  guilty  of  a  higher  grade  of  hom- 
icide than  involuntary  manslaughter  In  tbe 
commission  of  "a  lawful  act  without  due  cau- 
tion and  circumspection,"  and  rather  tended 
to  show  that  the  killing  was  accidental.  The 
theory  of  tbe  defense  was  that  tbe  Idliing 
was  accidental.  From  the  statement  of  the 
accDsed  anu  testimony  introduced  in  his  be- 
half it  appeared  that  the  accused  and  deceas- 
ed, with  others,  were  playing  together  in  a 
booae,  and  that  a  gun  was  being  handled  by 
different  members  of  tbe  party;  that  the  de- 
ceased went  out  of  the  house,  and  the  ac- 
cused followed  her  with  tbe  gun  in  his  hand; 
than  when  in  the  yard  they  began  again  to 
play,  and  the  deceased  attempted  to  take  the 
gan  from  the  hands  at  the  accused,  the  lat- 
tsr  having  bis  hand  npon  the  sbK^  of  tbe 


gun,  and  tbe  deceased  having  her  band  npon 
the  barrel;   that  while  tiius  engaged  In  a 
playful  Btru^le,  tue  gun  was  acddratally 
discharged,  killing  the  deceased.   The  Judge 
charged  tbe  Jury  as  f<^ows:   "If  a  person 
handles  a  gun  or  pistol  In  a  carel^  and  reck- 
less manner,  and  thereby  shoots  and  kills 
another,  the  law  declares  such  killing  to  be 
murder,  and  will  imply  malice  from  the  wan- 
ton and  reckless  disregard  of  human  life;  and 
such  killing  would  be  murder  although  there 
may  not  exist  any  HI  will  or  express  malice 
on  the  part  of  the  idayer  towards  tbe  per- 
son killed."   Also  that:    "If  you  should  be- 
lieve from  the  evidence  in  this  case  beytmd  a 
reasonable  donbt  that  the  defendant  was  care- 
lessly and  recklessly  handling  a  gun,  that  it 
was  in  a  wanton  and  reckless  disregard  of 
human  life,  and  thereby  shot  and  killed  the 
deceased,  tbe  law  would  imply  the  inten- 
tion to  kill,  and  the  homicide  would  be  mur- 
der.  But  if  you  should  believe  from  tbe 
evidence  beyond  a  reasonable  doubt  that  the 
defendant  negligently  handled  tbe  gnn  In 
such  a  negligent  manner  that  you  believe  it 
was  criminal  or  culpable  negligence,  and  that 
by  reason  thereof  he  shot  and  killed  the  de- 
ceased, bnt  that  he  did  not  Intend  to  kill  her, 
be  would  not  be  guilty  of  tbe  offense  of  mur- 
der, but  would  be  guilty,  vnA&e  such  drcum- 
Btances,  of  involuntary  manslaughter  In  the 
commission  of  a  lawful  act  without  due  cau- 
tion  and   circumspection."    These  charges 
were  erroneous,  and  were  harmful  in  the 
present  case.   Tbe  mere  fact  that  a  person 
handles  a  gun  in  a  careless  and  reckless  man- 
ner, and  death  resolts  to  another  therefrom, 
does  not  necessarily  make  the  person  handling 
the  gun  guilty  of  murder.   In  order  to  make 
such  person  guilty  of  murder.  It  mnst  appear 
that  there  was  an  intention  on  the  part  of  the 
slayer  to  discharge  the  gnn,  and  tbat  tbe 
circumstances  were  such  that  an  act  that 
character  naturally  tended  to  destroy  human 
life.   If  a  person  recklessly  discbarges  a  gun 
at  another,  and  death  results  therefrom,  or 
recklessly  discharges  a  gnn  into  a  crowd,  al- 
though at  no  particular  person,  and  death  re- 
sults to  some  one,  It  ia,  of  course,  settled  law 
that  such  killing  is  murder.    Studstlll  v. 
State,  7  Ga.  2;  Collier  v.  State,  39  Ga.  31; 
Cook  V.  State,  03  Ga.  200,  18  S.  B.  823. 
Where  death  results  to  one  from  the  dis- 
charge of  a  gun  in  the  hands  of  another,  and 
there  was  no  intention  to  kill,  nor  an  inten- 
tion to  discharge  the  gan,  the  person  In 
whose  hands  the  gun  was  held  would  not  be 
guilty  of  murd»,  although  the  gun  may  have 
been  handled  In  a  careless  and  negligent,  even 
reckless,  manner.    In  such  a  case  the  slayer 
would  be  gnllty  of  involuntary  manslaughter 
only,  and  the  particular  grade  of  that  crime 
would  depend  upcm  whether  it  was  lawful  or 
unlawful  for  the  slayer  to  be  in  possession 
of  a  deadly  weapon  at  tbe  time  and  place  of 
tbe  killing.   See,  In  this  connection.  Fool 
State,  87  Ga.  626,  13  S.  B.  666;  Barton  r. 
SUte,  9S  Oa.  44&,  17  S.  B.  90;  1  McClaln.  Cr. 
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Law,  i  a25.   ApplylDg  theee  prlndplei  to  the 

charges  above  quoted,  the  first  and  the  first 
paragraph  of  the  second  do  not  contain  cor- 
rect ahstract  propositions  of  law;  nor  do  we 
think  that,  even  if  the  propoaitliHis  therein 
contained  are  sound,  they  were  applicable  to 
the  facta  of  the  present  case.  If  the  evidence 
for  the  accused  was  worthy  of  credit,  he  was 
either  not  gtillty  of  any  offense,  or  at  most 
guilty  of  the  lowest  grade  of  manslaughter. 
If  the  testimony  In  behalf  of  the  state  was 
true,  tbe  accused  was  guilty  of  willful  and 
deliberate  murder.  Judgment  rerened.  AU 
the  JustlceB  CMicurrlng. 


BRAND  T.  POWER. 

(Supreme  Court  of  Georgia.  April  0,  190a) 

DBBI>-CANCELI*ATION— PLEADING— 
AMBNDINO. 

1.  An  Bbeolute  deed  of  conTeyauce  will  not, 
at  tiie  instance  of  the  grantor,  be  canceled  mere- 
ly because  of  a  breach  by  the  grantee  of  a 
promise  made  by  him,  In  conilderation  of  wblch 
the  deed  was  executed. 

2.  An  equitable  petition  for  the  cancellation  of 
a  deed,  based  lolely  upon  a  ground  of  the  nature 
above  indicated,  is  not  amendable,  so  as  to  make 
a  case  for  cancellation  either  on  the  ground  that 
the  grantor  was  mentally  Incapable  of  contract- 
ing, or  was  ittdoced  by  fraud  to  execute  the  con- 
Teyance. 

(Syllabus  by  the  Court) 

Error  from  superior  conrU  Oohb  connty; 
George  F.  Grober.  Judge. 

Bill  by  Eliza  Brand  against  J.  T.  M.  Brand. 
On  the  death  of  plaintiff,  W.  R.  Power,  ad- 
ministrator, was  substituted.  Judgment  for 
plalntlft,  and  defendant  brings  wror.  Re- 
versed. 

Geo.  D.  AndeiBon  and  R.  N.  Holland,  for 
plalntlft  in  error.  W.  B.  Power,  for  defend- 
ant In  error. 

LUMPKIN,  P.  J.  Mra.  Eliza  Brand 
brought  an  equitable  petition  against  her 
son,  J.  T.  M.  Brand,  tor  the  cancellation  of 
a  deed  whereby  she  conveyed  to  blm  two  lots 
of  land.  Pending  tbe  action  she  died.  W. 
IL  Power,  her  administrator,  was  made  a 
party  plaintiff,  and  the  case  proceeded  in  his 
name.  The  petition  alleged  that  "at  the 
time  of  making  said  deed  It  was  understood 
and  agreed  between  the  parties  thereto  that 
the  said  J.  T.  M.  Brand  would  take  care  of, 
provide  tor,  and  support  petitioner  on  ac- 
count of  making  said  deed."  bat  that  he  had 
eutlrely  failed  and  refused  to  comply  with 
this  undertaking.  The  defendant  demurred 
to  the  petition  generally,  and  also  s[>eclfical- 
1y  on  the  ground  that  a  common-law  suit 
for  a  breach  of  contract  was  the  plaintlfTs 
proper  remedy.  The  demurrer  was  overrul- 
ed, and  the  defendant  excepted.  Over  his 
objection,  the  court  allowed  an  amendment 
to  the  petition,  which,  in  substance,  aUeged 
that  at  the  time  of  executing  tbe  deed  Mrs. 
Brand  was  mentally  incapable  of  contract- 
iug,  and  that  she  had  been  induced  to  sign 


tbe  deed  by  various  acts  and  sayings  on  the 
part  of  the  defendant,  which  constituted  a 
fraud  upon  her.  The  objections  to  this 
amendment  were  that  there  was  nothing  in 
tbe  original  petition  to  amend  by,  and  that 
the  amendment  set  forth  a  new  and  distinct 
cause  of  action.  The  case  proceeded  to  trial, 
and  resulted  In  a  verdict  for  tbe  plaintiff. 
A  motion  for  a  new  trial  was  duly  filed  by 
the  defendant,  and  the  same  was  overruled. 
His  bill  of  exceptions  assigns  error  upon  all 
of  the  above-mentioned  rulings.  We  shall 
not,  however,  undertake  to  deal  with  the  ques- 
tions made  In  the  motion  for  a  new  trial; 
for.  In  our  judgment,  the  Judge  erred  In 
not  sustaining  the  demurrer  to  the  petition, 
and  also  In  allowing  the  amendment  there- 
to, and  a  correction  of  tbe  errors  thus  com- 
mitted will,  of  conrse,  pot  an  end  to  the 
case. 

1.  Even  If  we  treat  the  petition  as  suffi- 
ciently alleging  that  the  undertaking  of  the 
defendant  to  provide  a  support  for  his  moth- 
er was  the  sole  consideration  of  the  deed, 
which  Is  by  no  means  made  clear,  his  fail- 
ure to  do  as  he  promised  amounts  to  nothing 
more  than  a  mere  breach  of  contract  for 
which  the  plalntlft  had  an  adequate  remedy 
by  a  proper  action  for  damages.  The  deed 
passed  the  title  to  him  without  condition  or 
qualification,  as  It  contained  no  language 
making  his  title  In  any  way  dep«id«tt  upon 
compliance  with  his  contract  to  support  his 
mother.  This  being  so,  she  had  no  more 
right  to  cancel  the  deed  for  a  breach  of  this 
contract  than  she  would  have  bad  If  she 
had  sold  her  son  the  land  for  a  specified 
amount  of  purchase  money,  and  he  had  fail- 
ed or  refused  to  make  payment  thereof. 
Clearly,  then,  the  plaintiff  had  no  standing 
In  conrt  on  the  original  petition. 

2.  We  are  equally  confident  that  the 
amendment  was  improperly  allowed.  Both 
the  objections  urged  against  It  were  well 
taken.  As  has  been  shown,  the  petition, 
as  originally  framed,  set  forth  no  cause  of 
action,  and  there  was  nothing  In  it  to  amend 
by.  Moreover,  even  were  this  otherwise,  the 
amendment  ought  to  have  been  disallowed, 
for  it  made  a  case  entirely  foreign  to  that 
declared  upon  In  tbe  first  Instance.  The 
Initial  effort  of  the  plaintiff  was  to  cancel 
the  deed  solely  on  the  ground  that  the  de- 
fendant bad  made  a  breach  of  his  contract. 
The  amendment,  though  It  seeks  to  accom- 
plish tbe  same  end,  introduces  grounds  of 
an  altogether  different  nature,  vis.  mental 
Incapacity  to  contract,  and  fraud  In  Inducing 
the  grantor  to  execute  the  conveyance.  In 
other  words,  the  petition,  as  originally  filed, 
distinctly  recognized  the  deed  as  having 
been.  In  Its  Inception,  a  valid  Instrument, 
while,  according  to  the  amendment,  the  con- 
veyance sought  to  be  canceled  was,  for  the 
reasons  Just  stated,  void  ab  Initio.  We  are 
unable  to  perceive  any  connection  between 
causes  of  action  so  widely  dissimilar.  .Judg- 
ment reversed.  All  the  Justicea-concurrtpg. 

Digitized  by  VjOOglC 


54 


86  SOUTHEASTERN  BBPOBTEB. 


GARUSLB  et  al.  r.  WII^ON  et  al. 
(Sapreme  Court  of  Geor^  Uay  IS,  1900.) 

HIOKWAT  BT  PRESCRIPTION— OBSTRUCTION. 

A  passageway  connecting  a  city  lot  with  a 
public  street,  althoagb  oriaiDaUy  laid  out  as  a 
private  way,  became  a  public  street  by  the  con- 
tlQuooB  use  thereof  by  tbe  public  ai  aach  toe  30 
years,  and  by  baying  been  kept  in  repair  and 
free  from  obstructiona  by  the  manicipal  author- 
ities. CoaBequratljr,  the  gOTerning  body  of  auch 
monidpality  nad  jurisdiction  to  entertain  a  pe- 
tition filed  by  an  abutting  prop^ty  owner  to 
have  removed  from  across  such  street  a  fence 
which  obstructed  the  passage. 
(Syllabus  by  tbe  Court) 

Error  from  superior  court,  Troup  county; 
a  W.  Harris,  Jndge. 

Action  b7  H.  Wilson  and  otbers  ag^nst  N. 
Carlisle  and  others.  Judgment  for  plaintiffs 
was  affirmed  on  certiorari  to  superior  court, 
and  defendants  bring  error.  Affirmed. 

E.  T.  Moon  and  J.  H.  Cotter,  for  plalntUEs 
in  error.  Frank  Harwell,  for  defuidants  in 
error. 

■  COBB,  J.  Complaint  was  made  to  the  city 
anthorltles  of  La  Grange  that  certain  persons 
had  caused  an  olsstmctlon  to  be  placed  In  one 
of  its  public  streets,  and  after  a  hearing  the 
mayor  and  council  decided  that  the  way  ob- 
structed was  a  public  street  of  the  city,  de- 
clared the  obstruction  a  nuisance,  and  ordered 
the  same  abated.  Tbe  case  was  carried  by 
certiorari  to  the  superior  court,  where  the 
Judgment  of  the  mayor  and  council  was  af- 
Armed.  To  this  judgment  the  respondents 
In  tbe  proceeding  before  the  mayor  and  coun- 
cil excepted.  Tbe  evidence,  though  conflict- 
ing, authorized  a  finding  that  the  way  in 
question,  although  In  all  probability  original- 
ly laid  out  as  a  private  way,  had  become,  by 
continuous  user  for  a  number  of  yeara,  ded- 
icated to  the  public,  and  that  the  city  au- 
thorities had  from  time  to  time,  by  having 
repairs  made  and  removing  obstructions,  rec- 
ognized the  same  as  one  of  the  streets  of  the 
city.  Such  being  the  case,  the  mayw  and 
council  bad  undoubted  Jurisdiction  to  oiter- 
taln  an  application  to  abate  a  nuisance  caused 
by  the  obstruction  of  the  street  The  Judge 
did  not  err  In  overruling  the  certiorari.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  FISH,  Jt  absent  on  account  of  alck- 
nesa, 


SAVA6BI  r.  OLIVEB. 

(Supreme  Court  of  Georgia.  May  11,  1900.) 

JUSTICa  OF  THE  PEACB—DISQUAUFICATION— 
ISSUE  OP  BUCBCUTION. 

A  justice  Of  the  peace  la  by  law  prohibited 
from  altting  in  any  cause  when  he  Is  related  to 
either  party  within  the  fourth  degree  of  consan- 
guinity or  aflQnity,  and,  while  such  relationahip 
may  not  render  void  the  issuance  of  an  execu- 
tion to  foreclose  a  landlord's  lien  in  favor  of  the 
party  to  whom  the  justice  is  rdated,  yet  where 
such  disguflliliration  exists,  any  other  justice  of 
the  peace  of  the  county  may  also  Issue  the  ex- 
ecntKHi,  and  pre^de  on  the  trial  of  an  imat  txtnof 


ed  by  a  counter  affidavit  Intepoaed  on  tta 

of  such  execution. 
(Syllabus  by  the  Court) 

Error  from  superior  court.  Hall  county;  J. 
B.  Bates,  Judge. 

Action  by  A.  D.  Oliver  against  G.  W.  Sav- 
age. Judgment  for  plaintiff  bef(M%  a  Justice, 
and  defendant  brought  certiorari  Judgment 
modified  and  affirmed,  and  defmdant  brings 
error.  Affirmed. 

Isaac  H  Oakea  and  J.  W.  H.  Underwood, 
for  plaintiff  in  error.  C  A.  Faulkner  and  O. 
H.  Prior,  for  defendant  in  error. 

LITTLE,  J.  Oliver  sought  to  foreclose  a 
landlord's  Hen  for  supplies  furnished  to  make 
a  crop  on  the  property  of  Savage.  Both  Oli- 
ver and  Savage  resided  In  the  810th  district 
G.  M.,  of  Hall  county,  and  the  property  against 
which  the  lien  was  sought  to  be  enforced 
was  situated  in  said  district  The  Justice  of 
the  peace  of  the  810th  district  was  a  brother- 
in-law  of  CHiver,  and  the  notary  public  of  that 
district  was  his  brother.  Under  these  circum- 
stances Oliver  made  an  affidavit  to  foreclose 
his  lien  before  Herrln,  notary  public  and  Jus- 
tice of  the  peace  of  the  410th  district  O.  M., 
of  said  county.  Herrin  assumed  Jurisdiction, 
and,  on  the  affidavit  being  filed.  Issued  an  exe- 
cution against  Savage,  which  was  levied  up- 
on certain  property,  being  cotton,  com,  and 
fodder  raised  on  the  laud  of  Oliver  by  Sav- 
age. The  defendant  In  execution  filed  a 
cotmter  affidavit  In  which  he  denied  the  ex- 
istence of  a  lien,  and  set  up  the  want  of  Ju- 
risdiction in  Herrin,  tbe  notary  public  and 
justice  of  tbe  peace  of  the  410th  district  to 
foreclose  said  Hen.  Herrin,  having  returned 
the  papers  to  the  810th  district  presided  at 
the  trial  of  tbe  tosue  formed  by  the  counter 
affidavit  Tbe  result  of  the  trial  was  a  Judg- 
ment In  favw  of  the  platntlCC.  The  defend- 
ant entered  an  appeal  to  a  Jury,  which  also 
returned  a  verdict  for  the  plaintiff.  The  de- 
fendant then  filed  his  petition  for  certiorari, 
which  was  sanctioned.  It  appears  that  on 
the  trial  before  the  Justice  of  the  peace,  as 
well  as  on  the  trial  before  the  Jury,  the  de- 
fendant moved  to  quash  the  execution  iaened 
by  Herrin,  because  of  the  want  of  Jurisdic- 
tion in  that  officer  to  issue  the  same.  Much 
evidence  was  had  as  to  the  mertte  of  the 
case  and  the  amount  of  tbe  Indebtedness  of 
the  defendant  to  the  plaintiff.  On  hearing 
the  certiorari,  the  Judge  of  the  superior  court 
ordered  that  the  Judgment  of  the  court  below 
be  reversed  and  set  aside,  and  the  case  re- 
manded, unless  the  defendant  should  write 
off  from  said  Judgment  within  a  given  time 
the  value  of  six  sacks  of  guano,  but  If  such 
amount  should  be  written  off  from  tbe  Judg- 
ment then  the  Judgment  rendered  In  the  Jus- 
tice's court  should  be  affirmed.  Under  this 
ruling  the  defendant  within  the  time  named, 
wrote  ofT  from  the  amount  of  the  Judgment 
the  value  of  the  six  sacks  of  guano,  the 
fect  «f  which  was  that  the-verdlct  lendered 
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by  the  jury  aiutaiiied.  To  this  niUng 
the  defendant  excepted.  The  order  which  re- 
4]nlred  the  defendant  In  certiorari  to  write  ofC 
/rom  the  amount  ot  the  vordlct  the  valne  of 
«bc  sacks  of  guano  waa  baaed  on  certain  evl- 
4lence  which  appeared  In  the  record  that  the 
.guano  was  not  fnmlBbed  to  be  allied  to  the 
-crops  for  the  year  In  whl<A  they  wwe  raised. 
In  so  ruling  we  And  there  was  no  error.  The 
-evidence  tor  the  piwinHir  authorized  the  ver- 
dict which  was  rendered,  and  we  do  not 
think  the  writ  of  certlwari  ahould  have  been 
sostalned  because  of  the  refosal  of  the  Jus- 
tice to  continue  the  case  on  the  ai^catlfm 
•of  the  defendant  There  then  remains  for 
■cnr  Gondderatlon  but  <me  question,  and  that 
is  whether  or  not  Hextin,  the  Jostloe  (tf  the 
Deace  of  the  410th  district,  had  Jurisdiction 
to  lasne  execution  on  the  foreclosure  of  the 
lanOord's  lien  when  both  the  plaintiff  and 
•defendant  resided  In  the  810th  district  and 
the  v^c/ffertj  sought  to  be  made  subject  was 
located  In  said  district  TTndw  the  prori- 
flions  of  our  GItII  Code  {section  4046)  no  jus- 
tice of  the  peace  can  sit  in  any  cauae  when' 
lie  is  related  to  either  party  within  the  fourth 
-degree  of  oonsangnlnity  at  affinity.  BoQi 
the  Jnsttce  of  tlie  peace  and  Hie  notary  pub- 
lic being  rehited  in  this  degree  to  the  plain- 
tiff, tikey  were  disqualified  from  slttbw  in  tiie 
•«ans^  and.  as  the  law  proTldea  for  only  one 
Justice  of  the  peace  and  one  notary  public, 
wlio  Is  ex  offldo  Justice  of  tiie  peace,  for  eadi 
.mlUtla  district  there  was.  omsequently,  no 
■otBeet  at  this  class  In  the  district  of  the  resl- 
-dence  of  the  plaintiff  and  defendant  who  had 
Jarisdlctlfm  to  preside  in  the  case.  For  the 
purpose  of  meeting  a  contingency  of  this 
character,  the  Civil  C!ode  (section  4072)  pro- 
Tklea  that  when  any  Justice  of  the  peace  Is 
disqualified  frmn  presiding  and  there  Is  no 
-other  Justice  of  the  peace  In  his  district  who 
is  qualified,  any  Justice  of  the  peace  of  the 
-county  Is  qualified  to  Issue  all  ivocess  and 
preside  In  his  district.  It  would  seem,  un- 
do: this  provision,  that  Herrln.  the  Justice  of 
the  peace  of  the  410th  district  was  ^ven  Ju- 
risdiction to  entertain  the  affidavit  made 
Oliver,  as  well  as  to  preside  on  the  trial  of 
tiie  issue  formed  by  the  counter  affidavit 
It  la  said,  however,  that  administering  the 
-oath  to  foreclose  a  Hen  and  Issuing  the  encu- 
Hon  thereon  is  a  ministerial  act  whldi  an 
-officer  Is  authorized  to  do  notwlthatandlng  he 
may  be  related  to  the  plalntUf.  We  do  not 
-controvert  this  position.  In  the  case  of 
n^omton  V.  WUson,  60  6a.  607.  this  court 
held  that  a  distress  warrant  Issued  by  a  mag- 
istrate who  was  the  son  of  the  plaintiff  was 
not  void.  In  delivering  the  opinion  In  that 
-case,  Warner,  C.  J.,  said  that  the  Issuing  of 
-a  distress  warrant  was  a  ministerial  act  on 
the  part  of  the  justice,  and  the  warrant  so 
Issued  was  not  void,  which  nillng  has  been 
approvingly  dted  In  a  number  of  auosequent 
cases.  See  King  v.  Thompson,  BO  Qa.  384; 
Newson  v.  Carlton,  Id.  610;  Walden  v.  Lee 
-Co.,  60  Ga.  286;  Baker  v.  Gladden,  72  Qa. 


471;  Bean  BlnguefleU  Oo*,  78  6a.  BO; 
Drawdy  v.  LIttlefleld,  76  Ga.  217.  We  can- 
not therefore,  rule  that  if  either  the  Justice 
of  the  peace  or  the  notary  public  and  ex  of- 
ficio Justice  oi  the  peace  of  the  ttiyth  district 
had  administered  the  affidavit  tendered  by 
Oliver  to  f ore^se  his  Uea,  and  Issued  an  exe- 
cution on  the  same,  the  execution  so  Issued 
would  have  been  void.  If  we  assume  that  it 
would  have  been  valid  and  regular,  it  is  nev- 
ertheless true  that  under  the  provlsUms  of 
section  4072,  refeiied  to  above,  any  other  Jus- 
tice of  the  peace  in  Hall  coun^  was  Invested 
with  Jurisdiction  to  administer  the  affidavit 
and  issue  the  warrant;  ao  that  even  if  tlw 
execution  would  not  have  been  void  if  issued 
hj  either  d  the  officera  rdated  to  OllTer,  yet 
when  issued  by  another  justice  of  the  peace 
In  the  county  because  of  the  dlsqualifl cation 
of  such  officers,  It  must  be  hdd  to  be  regular 
and  valid.  The  words  of  the  statute  are  that 
such  Justice  is  qualified  to  Issue  all  process, 
as  well  aa  to  presldsw  The  word  "proceas," 
as  a  legal  term,  has  a  very  compr^ienalve 
ftignlflcatlon.  One  of  Its  d^nltions  Is  tiiat  it 
Is  a  writ  warrant  subpoena,  or  otim  fonnal 
writing  Issued  by  authority  of  law;  and  it 
cannot  be  questioned  but  that  the  execution 
Issued  on  the  foredosure  of  a  landlord'a  lien 
Is  embraced  In  the  general  definition  of  ^o- 
oess.'  So  that  oar  condualon  Is  that,  while 
the  execution.  If  It  bad  been  Issued  by  a  dis- 
qualified <^acer  in  tiie  district  in  whkdi  the 
defendant  resided,  vrould  not  have  been  void, 
the  fact  ta  disqualification  of  the  two  justices 
of  the  district  gave  to  any  Justice  of  the 
peace  of  the  county  jurisdiction  to  Issue  it; 
and  the  fact  that  It  was  Issued  In  this  case 
by  the  Justice  of  the  peace  of  an  adjoining 
militia  district  In  the  county  of  the  residence 
of  both  the  plaintiff  and  defendant  affords 
no  reason  why  the  levy  entered  upon  It 
should  have  been  dismissed,  and  the  execu- 
tion quashed.  In  refusing  to  grant  the  mo- 
tion of  defendant  there  was  no  error.  Judg- 
ment affirmed.  All  the  justices  concurring, 
except  SIS^  3^  absent  on  account  of 
ness. 


HBNBT  V.  STATD. 
(Supreme  Court  of  Georgia.  May  It  1900.) 
PLBDaB-RIOHTS  07  PLBDOBBI-XJLRCBNT. 

1.  Where,  by  special  contract  a  chattd  Is 
pledged  hj  one  as  secority  for  his  debt  the 
pledgee  has  a  special  prop^y  in  the  thing 
pledged;  and  vhen  the  pledgor  takes  the  prop- 
erty from  the  pledgee's  control  and  possesaion 
with  a  fraadnlent  intent  of  depriving  tne  pledgee 
of  the  secarity,  he  may  be  convicted  of  larceny 
ander  a  charge  of  stealing  property  belonging  to 
the  ^edgee. 

2.  ^eTe  was  sufficient  evidence  In  the  piesent 
case  to  sbow  such  a  delivery  of  the  property  aa 
to  constitute  a  valid  pledge  in  law,  and  to  au- 
thorize a  conviction  of  the  accused  for  stealing 
the  same. 

(Syllabus  Iv  the  Court.) 
Error  from  city  court  of  Albany;  B.  Hobbs; 
Judsa 
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Shennan  Hmry  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

D.  F.  CroEland,  for  plaintiff  In  error.  Jolin 
D.  Pope,  Sol.  Gen.,  for  the  State. 

EiEJWIS,  J.  Sherman  Henry  was  placed 
upon  trlid  Id  the  city  court  of  Albany,  Ga., 
upon  an  accusation  charging  him  with  enter- 
ing the  dwelling  house  of  one  Temple  Mack 
with  Intent  to  steal,  and  with  wrongfully, 
fraudulently,  and  privately  taking  and  car- 
rying away  therefrom,  with  Intent  to  steal 
the  same,  one  suit  of  clothes,  and  one  bicycle 
of  the  value  of  |10,  the  personal  property  of 
said  Mack.  To  this  accusation  he  pleaded 
not  guilty.  Briefly  stated,  the  following  la 
the  substance  of  the  testimony  Introduced 
on  the  trial:  Temple  Mack,  the  prosecutrix, 
testified  that  the  accused  came  to  her  to  en- 
gage board.  She  replied  to  him  that  be 
would  have  to  pay  her  In  advance,  as  she  had 
lost  80  much  by  boarders.  Accused  replied 
that  he  had  a  trunk  full  of  clothes  and  a 
bicycle,  and  that  be  would  driver  them  to 
her  as  security  (or-the  board.  This  conversa- 
tion took  place  dorlng  the  day,  and  that 
nlgbt  the  accused  came  badi  to  the  borne  of 
prosecutrix,  bringing  with  him  his  trunk  and 
bicycle,  and  said,  "Here  Is  a  salt  of  dothes 
that  cost  me  $8.00.  and  a  bicycle,  that  I  turn 
over  to  yon  aa  secnrlty  for  my  board."  Sbe 
accordingly  received  these  chattels,  and  had 
them  placed  In  a  room  In  taer  house  occupied 
by  her  son.  The  accused  also  was  assigned 
to  this  room,  where  he  lodged  as  a  boarder. 
He  kept  the  key  to  his  trunk,  wore  the 
clothes,  and  rode  the  bicycle  occasionally. 
In  the  trunk  was  a  new  snlt  of  elothes.  He 
agreed  to  pay  two  dollars  per  week  for  board, 
and  be  remained  in  the  house  as  a  boarder  a 
Uttle  over  three  weeks,  for  whlcb  he  was  due 
seven  di^lars.  A  demand  was  made  on  lilm 
for  the  money.  He  left  the  house,  leaving 
the  bicycle  and  trunk  therein.  Two  at  tbm 
days  afterwards  the  landlady  missed  the  bicy- 
cle. She  then  examined  his  trunk,  and  found 
the  new  suit  of  clothes  had  also  been  taken 
away.  It  further  i^peared  from  the  testi- 
mony that  the  accused  bad  sold  the  bicycle, 
and  was  wearing  the  new  suit  of  clothes  In 
anothw  place,  where  he  was  engaged  In  work. 
The  accused  Introduced  no  evidence,  but 
made  a  statement  In  which  he  admitted  that 
he  told  the  landlady  his  trunk  and  clothes 
would  be  reqionslble  for  his  board,  but  de- 
nled  ddlverlng  them  to  her,  stating  he  kept 
the  key  to  bis  tnmk,  wore  his  clothes,  and 
rode  his  bicycle  whenever  be  wished;  said 
he  did  not  Intend  to  steal  anything,  but  he 
put  on  the  new  suit  of  clothes  to  attend  to  a 
Job  In  Arlington,  where  he  was  working 
wh&x  arrested,  and  almply  desired  to  - make 
some  money  so  that  he  could  pay  his  board. 
The  judge  of  the  dty  court,  before  whom  the 
case  was  tried  vrlthout  a  Jury,  after  hearing 
the  evldoice,  found  the  accused  guflty.  where* 
upon  he  made  a  motion  for  a  new  trial  on  the 
general  ground  that  the  verdict  was  ocntrair 


to  law  and  evidence.  To  the  Jndgmut  of  the 
court  overmllng  this  motion  Oie  accused  ec- 
cepts. 

There  can  be  no  auestlon  about  the  soond- 
ness  of  the  proposition  that  property  stolen 
from  a- bailee  may  be  charged  In  an  Indict- 
ment to  be  bis  property,  and  anthorlUes  have 
even  gone  to  the  extent  of  holding  tbat  pn^ 
erty  stolen  from  one  who  bad  himself  stolen 
It  could  be  aUeged  as  his.  It  Is  eqnany  true 
that  property  In  the  hands  of  a  bailee  may 
be  stolen  by  the  general  owner.  Clark,  Cr. 
law.  pp.  247;  18  Am.  A  Eng.  Enc.  law, 
pp.  S08,  690.  In  the  case  of  Wtanblsb  v. 
States  8B  Oa.  2M.  IB  S.  B.  82B,  It  was  decided 
by  this  court  that  **tbe  ownerablp  of  personal 
pn>per^,  In  an  Indictment  for  larcoiy,  may 
be  laid  In  a  bailee  having  possesslim  of  the 
property  when  It  was  stolen,  though  the  bail- 
ment was  gratultooa."  In  Davla  v.  State,  76 
Oa.  721,  It  an>earB  that  the  accused  was  In- 
dicted for  obstructing  an  at&cer  In  the  ex- 
ecution of  legal  process;  It  seema  that  after 
a  levy  of  a  fl.  fa.  tike  tfherUt,  tbe  defoid- 
ant  In  fl.  fiL  privately  took  and  carried  the 
property  levied  upcm  to  an  adjoining  connty. 
It  was  bdd  by  a  majority  of  this  court  tiiat 
this  did  not  constitnte  the  offense  wltb  which 
he  was  charged,  and  on  page  722  Justice 
Blanford  says:  "In  this  case  that  which  the 
plaintiffs  In  error  did  was  not  to  oppoae  the 
officer,  but  It  was  to  defeat  toe  executlcMi  of 
the  process  by  conunltting  the  crime  of  abnple 
larceny.  •  •  •  Hie  plaintiffs  In  error 
should  have  beat  Indicted  for  simple  larcaiy> 
and  not  for  the  offense  for  which  they  were 
Indicted."  From  these  ivlndples  It  neces- 
sarily follows  that  when  property  has  been 
delivered  by  the  owner  to  one  as  a  pledge 
to  secure  a  debt,  the  pledgee  has  suffldent 
Interest  In  the  same  to  maintain  a  prosecntlat 
against  any  one,  even  the  general  owner,  by 
charging  that  the  property  bdonged  to  him, 
the  pledgee.  We  do  not  understand,  however, 
that  this  prindide  la  denied.  Oounsd  tor 
plalntlfl  in  error  sede  a  reversal  In  this  ease 
nvon  the  Idea  that  the  testimony  does  not 
show  such  a  delivery  of  the  property  In  ques- 
tion as  would  constitute  a  valid  pledge  In 
law.  We  think  there  la  suffldent  testlmtmy 
for  the  Judge  to  infer  an  actual  deUvery  by 
the  accused  ot  this  property  as  security  for 
the  payment  of  his  board.  The  fact  that  he 
was  permitted  to  use  It  does  not  deittlve  the 
pledgee  In  this  case  of  the  right  to  Its  cus- 
tody and  controL  Nothing  can  be  gath«ed 
from  the  evidence  In  the  record  to  Indicate 
that  she  ever  consented  to  sudi  a  use  or  dis- 
position of  the  same  as  to  absdutely  deprive 
her  of  BUdi  possession.  A  portion  of  the 
pnpeety  [Oedged  was  actually  sold  to  anoth- 
er party  by  the  pledgor  without  her  knowl- 
edge and  consent,  and  the  dreumstaoces  de- 
veloped by  the  evidence  touching  the  manner 
of  Its  dlspodtlon  by  tlie  pledgor  were  amply 
sufficient  for  the  Judge  to  Infw  that  he  .had 
a  fraudulent  purpose  of  depriving  his  cred- 
itor of  this  security.  This  Identical  question 
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wu  made  and  pnnifl  vpaa  by  tlie  anprane 
court  of  Iowa  In  the  caae  of  Bruley  t.  Bose, 
11  N.  W.  629.  It  was  tbere  decided:  "A 
pledgee  baa  a  special  property  tai  tbe  tblng 
pledged,  and  a  pledgor,  who  takes  tbe  prop- 
erty tnm  the  pledgee's  possesaton  with  Hie 
felontous  design  of  depriving  such  pledgee 
of  hU  secnrltyt  nuiy  be  guilty  (tf  larceny."  In 
that  case  It  i^peared  tiiat  Bmley  had  beoi 
charged  with  larceny  oC  a  span  of  horses 
which  be  had  bought  from  Rose.  For  these 
borses  Bmley  waa  Indebted  to  Rose  In  the 
sum  of  940.60,  and  to  aeoire  tbe  payment  of 
this  balance  It  was  claimed  that  Brul^ 
dellTered  the  bones  to  Rose  as  a  pledge, 
and  afterwards  gained  possession  of  them 
under  false  iwetenaea,  and  with  tbe  felonloas 
design  of  depriving  blm  of  bli  seenrlty.  It 
appeared  tiiat  Boae  did  give  blm  permlaston 
to  take  the  horses  for  a  portlcnlar  purpose. 
It  waa  accordtugly  held  that  If  he  took 
them  for  a  fravdnlent  purpose,  he  wan  guilty 
of  tbe  offense  of  larceny.  Apidylng  tbeae 
in1&cU)les  to  the  facta  In  this  case,  and  we 
tblnk  tbe  court  did  right  In  orermUng  tbe 
motion  for  a  new  trial.  Jndgmrait  affirmed. 
AU  the  Justices  concurring;  ezc^  FISH,  J., 
absent  on  account  of  sickness. 


FUNKHOUSBR  ▼.  HALE  et  el. 
(Sa^reme  Court  of  Oeoi^.  May  U,  lOOOJ 
TAX  WL  rA-TRAN8PBK-LISN— LBVT  OF  KXS- 

cunoN. 

1.  A  tax  ff.  fa.  transferred  to  a  person  other 
Uian  the  defendant  loses  its  Ilea  as  to  third 
persons  nnleas  the  transfer  be  recorded  as  pre- 
scribed by  the  law  In  force  at  the  time. 

2.  When  such  fl.  fa.,  Issaed  and  transferred 
prior  to  tbe  adoption  of  the  Oode  of  189C.  was 
levied  at  the  instance  of  tbe  transferee,  and  a 
claim  was  filed  by  a  third  person,  tbe  levy 
should  have  been  diamlaaed. 

3.  In  Buch  case  It  was  error  to  direct  a  verdict 
for  the  claimant. 

(Syllabos  by  the  Ootirt.) 

Error  firom  superior  court,  Polk  county; 
C.  O.  Janes,  Judge. 

Samuel  Fuukhouser  levied  an  execution 
under  a  tax  fl.  fa.,  and  W.  H.  Male  and  oth- 
ers Interpose  a  claim.  Terdlct  for  claimants, 
and  Fuukhouser  brings  error.  Reversed. 

Fielder  &  Mundy,  for  plaintiff  In  error. 
H.  H.  Dean,  W.  O.  Bnnn.  Hoke  Smith,  and 
U.  0.  Peeplea,  for  d^ndants  In  error. 

SDIMONS,  0.  J.  An  execution  for  state 
and  county  taxes  was  Issued  against  W.  M. 
and  J.  H.  West.  In  January.  1802.  It  was 
transferred,  in  April,  1892,  to  Mrs.  Adama. 
and  tbe  transfer  recorded  tbe  next  day  on 
tbe  general  execution  docket  In  August 
1803,  Mrs.  Adams  transferred  tbe  fl.  fa.  to 
Funkbonser,  and  this  transfer  waa  recorded 
on  tbe  aame  day  m  the  general  ezecutiott 
docket  Funkhonaer  bad  tbe  execution  lev- 
led  upon  cratain  lots  of  land  as  the  proper- 
ty of  the  defendants  In  fl.  fa.  A  claim  waa 
filed  by  Male  and  others  and  at  tbe  trial 


of  tbe  daim  ease  Funkbouser,  the  tzans-, 
feree,  (^ered  tbe  execution  In  evidence.  It 
waa  objected  to  by  ttie  claimants  upon  the 
ground  lliat  it  had  never  be«i  recorded  up- 
on the  propn  execution  docket  and  bad, 
therefor^  lost  Its  ben  as  against  them.  This 
objection  vras  sustained,  and  the  execution 
ruled  out  The  court  thweupon  directed  the 
Jury  to  find  a  verdict  In  favor  of  the  claim- 
ants; that  is.  that  tbe  property  was  not 
subject.  Funkbouser  filed  bis  bill  of  ez- 
ceptlooa,  alleging  error  In  the  exclusion  of 
the  fl.  fa.  from  evidence  and  In  the  direction 
<tf  the  vudlct 

1, 2.  It  vras  admitted  here  that  the  trans- 
fers <rf  the  tax  execution  were  not  recorded 
on  tbe  docket  prescribed  by  the  law  in  force 
at  tbe  time  of  the  transfer,  but  It  was  in- 
sisted that  inaamnch  as  they  were  record- 
ed upon  tbe  general  execution  docket  tbere 
was  sufficient  notice  to  tbe  claimants,  and 
the  lien  of  tbe  fl.  fa.  was  preserved.  Tbe  law 
in  force  at  tbe  time  of  the  transfers  of  this 
fl.  fa.  waa  that  they  should  be  recorded  on 
the  «cecntion  do^et  of  the  clerk  of  the  su- 
perior court  Tbe  act  of  1880  (Acts  1889,  p. 
106).  now  section  2788  et  seq.  of  tbe  Civil 
Oode,  directed  the  clerk  of  the  superior 
court  to  keep  another  docket  styled  the  "gen^ 
oal  execution  docket,"  In  which  certain  liens 
were  to  be  recOTded.  By  tbe  act  of  1894  (Pol. 
Code,  I  888)  transfws  of  tax  fl.  fas.  were  re- 
quired to  be  recorded  on  this  general  execution 
docket  Tbe  act  of  1879  (Acts  1879,  p.  181)  ap- 
plied only  to  executions  Issued  prior  to  Febru- 
ary 20.  1875,  requiring  transfers  of  each  exe- 
cutions to  be  recorded,  within  six  months  aft- 
er tbe  passage  of  tbe  act  on  the  execution 
docket  of  the  superior  court  and  providing 
that  "in  default  tbraeof  such  executions 
shall  lose  thebr  lien  upon  any  property  which 
bad  been  transferred  bona  fide  and  for  a 
valuable  consideration  before  tbe  record,  and 
without  notice  of  the  existence  of  such  exe- 
cution or  executions."  This  latter  clause  of 
tbe  act  was  embodied  In  the  Code  of  1885 
along  with  tbe  Acts  of  1872,  1875.  and  1894, 
and  Is  now  made  applicable  to  all  transfers 
made  since  tbe  adoption  of  the  Code  of 
1806.  As  tbe  original  act  applied  to  those 
executions  only  which  were  issued  prior  to 
February  20.  1876,  this  clause  did  not  apply 
to  executions  Issued  subsequently  to  that 
date,  and  transferred  prior  to  the  adoption 
of  tbe  Code  of  1895.  Wilson  v.  Herrlngton, 
86  Oa.  778, 18  S.  B.  129.  Thus  there  was  no 
law  of  force  In  the  years  1802  and  1803  wlilch 
required  the  claimants  to  show  that  they  ac- 
quired tbe  property  bona  fide,  and  without 
notice  of  an  execution  Issued  and  transfer- 
red in  those  years.  The  act  of  1875  (Acts 
187S,  p.  119),  which  was  the  law  to  force  at 
tbe  time  of  tbe  Issuance  and  of  the  trans- 
fers of  tbe  execution  now  under  considera- 
tion, required  transfers  of  tax  executions  to 
be  recorded  on  the  execution  docliet  of  the 
superior  court  That  docket  will  l>e  found 
described  in  section  4390(4)  of  the  ClvU  Oode. 
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And  waa  the  particular  docket  npon  which 
these  transCerB  ^uld  hare  been  recorded. 
The  recOTd  of  the  transfers  upon  any  other 
docket  or  upon  any  other  tMok  In  the  clerk's 
office  would  be  no  notice  to  any  one,  and 
would  not  serve  to  preserve  the  lien  the 
■execution  as  against  third  persons.  As  be- 
fore remarked.  It  waa  not  until  the  act  of 
18M  that  transfers  of  this  character  were 
required  to  be  recorded  upon  the  general 
execution  docket  A  record  npon  any  other 
docket  or  book  than  tbat  prescribed  by  law 
Is  no  record  at  all.  It  being  admitted  that 
these  transfers  wen  not  recorded  upcm  the 
docket  prescribed  by  law,  it  follows,  under 
numerous  decisions  of  this  court,  tbat  the 
transferee  lost  his  lien  as  against  these 
claimants.  In  the  case  of  Hoyt  t.  Bynm,  66 
<la.  351,  the  transferee  of  a  tax  execution 
had  it  levied  upon  certain  laud  which  was 
claimed  by  Byron  and  others.  It  was  held 
that,  the  transfer  not  being  recixded,  the 
lien  of  the  fl.  fa.  was  lost  as  against  the 
elaimanta  It  is  true  that  in  the  headnote  to 
that  case,  made  by  the  reporter.  It  is  declar- 
ed that  the  Hen  was  lost  on  the  property  of 
the  defendant;  but  In  Fuller  v.  Dowdell,  85 
<}a.  460,  U  S.  E.  773,  where  It  was  ruled, 
following  Denning  v.  Danforth,  80  Ga.  56,  7 
S.  E.  546,  that  a  tax  »»cutlon.  a  traMfer 
■ot  wUcb  had  not  been  properly  recorded, 
was  still  good  as  against  the  defendant.  It 
was  said  that  this  ruling  was  not  In  con- 
flict with  Hoyt  V.  Byron*  as  the  latter  case 
ruled  only  that  the  lien  was  lost  as  against 
a  claimant  In  the  case  of  Denning  t.  Dan- 
forth It  was  Bqoar^y  decided  for  the  first 
time  by  this  court  that  the  transferee  did 
not  lose  his  lien  as  against  the  defenduit  In 
d.  fa.  by  .reason  of  a  failure  to  record  the 
transfer.  This  case  has  been  followed  In 
Fuller  T.  Dowdell,  supra;  Clarke  v.  Doug- 
lass, 86  Ga.  125,  12  S.  E.  200;  and  Wilson  t. 
nerrlngton.  80  Ga.  778,  13  S.  B.  120.  In  the 
■opinion  in  the  last-mentioned  case,  Bleckley, 
C.  J.,  cited  Hoyt  v.  Byron  as  sustaining  tibe 
mllng  made.  In  Murray  v.  Bridges,  68  Ga. 
^$14,  the  ruling  was  the  same  as  in  Hoyt  v. 
Byron.  For  these  reasons  we  bold  tiiat  the 
transfers  not  having  been  properly  recorded, 
the  execution  lost  its  Uen  as  against  the 
•claimants,  and  there  was  no  error  In  exclud- 
ing it  from  evidence. 

8.  As  to  the  ruling  made  in  the  third  head- 
note  of  this  case,  see  Baker  v.  Shepherd,  37 
Ga.  12;  Hackeahull  v.  Westbroofc.  68  Qi. 

Solomon  t.  Newell,  67  Ga.  S72.  Judg- 
mBot  reversed.  All  the  Justices  cfmcurring, 
•except  FISH.  J.,  absent 


T7NITBD  GLASS  CO.  r.  McCONNELIi, 
Sheriff. 

^Supreme  Coort  of  Georgia.    April  11,  1900.) 
APPEAL-JURISDICTION— FINAL  JODGMBNT. 
1.  Inasmoch  as  this  court  has  no  jurisdictioa 
•of  a  case  as  long  as  the  same  is  penaing  In  the 
•court  below,  nuleas  the  Judgment  excepted  to. 


If  It  had  been  rendered  as  claimed  by  the  plain- 
ti£C  In  error,  would  have  been  a  final  dlapoeition 
of  the  case,  it  is  manifest  that  It  has  no  juris- 
diction of  a  writ  of  error  when  the  bill  of  ex- 
ceptions merely  complaisB  of  the  oTerruIing  of 
a  demarrw  to  a  thetiffs  answer  to  a  mon^ 
rule,  and  there  has  been  no  tnaX  Judgmeot  aa  tlie 
rule. 

2.  When,  In  a  glren  case,  It  dioold  have  been 
obvloni  that  tbe  writ  of  nror  was  prematore. 
this  cotirt  wiU  refuse  an  application  to  allow  the 
bill  of  exceptions  to  be  withdrawn  and  filed  In 
the  court  below  as  exceptions  pendente  lite. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Application  by  the  United  Glass  Company 
for  aroiei^alnBt  J.P.McO(Hmdl.Bha1ff.  De- 
murrer to  the  answer  waa  overmled,  and  tike 
glass  ccnnpany  brings  enw.  Dismissed. 

Henry  Walker,  for  plaintiff  In  error.  W.  8. 
HcHenry,  for  defendant  In  error. 

COBB,  J.  1.  When  this  case  was  called  bi 
this  court,  a  motion  was  made  to  dismiss  the 
writ  of  error  on  the  ground  that  It  was  prema- 
ture, as  It  appeared  from  the  record  that  the 
case  was  still  pending  In  the  court  below. 
An  examination  of  the  record  discloses  that  a 
rule  against  the  sheriff  was  Issued,  to  which  he 
filed  an  answer.  To  this  answer  the  morant 
in  the  application  for  the  rule  demurred,  and 
the  demurrer  was  overruled,  and  this  Is  the 
Judgment  excepted  to.  It  does  not  appear 
that  there  has  been  any  final  Judgment 
against  the  sheriff.  On  the  contrary,  it  would 
seem  that  there  has  not  been,  as  the  order 
overruling  the  demurrer  recites  tliat  a  trav- 
erse to  the  answer  had  been  filed,  and  there 
Is  nothing  disclosing  what  disposition  has 
been  made  of  this  traverse.  Counsel  for  plaln- 
tiflC  in  errw  was  duly  notified  of  the  motion 
to  dismiss,  and  did  not  suggest  a  diminution 
of  the  record,  but  resLsted  the  motion  upon 
the  ground  that  the  case  was  properly  here, 
even  concedhig  the  facta  to  be  as  contended 
by  the  defmdant  In  error.  Under  this  state 
of  facts  it  is  clear  that  fbe  writ  of  error  was 
prematurely  sued  out  This  court  has  no 
Jurisdiction  of  a  case  as  long  as  It  is  pending 
in  the  court  below,  unless  the  Judgment  ex- 
cepted to,  If  it  had  been  rendered  as  claimed 
by  the  irialntlff  In  error,  would  have  resulted 
in  a  flnat  dIqM»ltlon  of  the  case.  Civ.  Code,  { 
0626.  If  the  demurrer  to  the  sberlfTs  answer 
bad  been  sustained,  this  would  not  have  been 
a  final  disposition  ot  the  case.  In  order  to 
finally  dispose  of  the  same.  It  would  have 
been  necessary  that  a  Judgment  on  the  role 
flhonld  have  been  entered  up.  Until  this  waa 
done,  the  case  would  Btni  hare  been  pendhig 
notwlthstandhig  the  answer  had  be«i  strick- 
en. That  the  striking  of  an  answer  or  a 
plea  or  similar  pleading  made  by  a  defendant 
in  a  esse  or  a  respondent  in  a  rule  does  not 
finally  dispose  the  case  Is  too  clear  to  admit 
of  doubt. 

2.  During  the  ai^umait  of  the  case  a  re- 
quest was  made  that  In  tbe  event  this  court 
should  corns  to  tbe  oonduikm  laiat  the  writ 
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-of  error  was  prematore,  leave  might  be  grant- 
ed to  tlie  plaintiff  In  error  to  withdraw  hU 
tilll  ot  exceptloDfii  and  file  the  same  In  the 
•court  below  as  exceptions  pendente  Ute.  Such 
Applications  are  addressed  to  the  discretion 
•of  this  CDort  Where  the  question  as  to 
whether  the  writ  of  error  Is  premature  is 
-close  and  doubtful,  this  has  been  allowed. 
In  other  cases,  where  some  satisfactory  rea- 
4on  was  given  for  pursuing  the  wrong  course, 
this  privilege  has  also  beoi  allowed.  But  in 
-a  case  like  the  present,  where  It  should  have 
tteen  manifest  to  the  plaintiff  In  error  that  the 
'WTlt  of  error  was  premature,  and  where  no 
excuse  whatever  Is  given  for  pmsulng  such  a 
•conrse.  this  court  will  not  allow  the  with- 
drawal of  the  bill  of  exceptiona  In  order  that 
Jt  m&j  be  filed  in  the  court  below  as  eicep- 
ttons  pendente  Ute.  Writ  of  error  dismissed. 
-All  the  Justices  concurring. 


'WBATHEBLT  t.  SOtJTHBRN  CO-OPKRA- 

TIVB  FOUNDRY  00. 
<SnpTeme  Conit  of  Georgia.    April  11,  1900.) 

FLEADINO-^nnUSDICTION— DISMISSAL. 

A  petition  against  a  single  defendant,  which 
-does  not  allege  that  he  is  of  the  county  In  which 
the  suit  is  broDght,  should,  aoless  duly  amend- 
«dt  be  dismissed  upon  a  special  demurrer  set- 
tlng  up  that  the  petition  fails  to  show  tliat  the 
•court  has  jurisdiction  of  the  person  of  the  de- 
fendant. Coney  t.  Home,  20  3.  B.  218.  88  Ga. 
723. 

(Syllabus  by  the  Court.) 

Error  from  superior  caur^  Floyd  county; 
W.  M.  Henry,  Ji^ge. 

Action  by  the  Soathem  Co-operatlTe  Foim< 
'dry  Company  against  B.  P.  Weatherly.  Judg- 
ment for  pl^ntif^  and  defendant  iHlngg  er^ 
Tor.  Reversed. 

Nat  HarrlB,  for  plaintiff  in  error.  0. 
Sowell,  tax  defendant  In  error. 

FSB  OURIAM.  Judgment  reversed. 


CNEHJi  MFG.  CO.  T.  PRUITT. 

^Supreme  Court  of  G^rgia.    April  10,  1900.) 

XHJURT  TO  BHPLOTA-NBOLIOKNCB  OP  HAS- 
TaB^HISCONDUOT  OF  COUNSBL—DAMAaEa 

There  was  no  error  In  any  of  the  rulings  or 
-charges  complained  of;  there  was  evidence  to 
authorixe  the  verdict,  and,  the  trial  jadge  being 
-satisfied  therewith,  this  court  will  not  interfere 
with  his  discretion  In  refusing  a  new  trial. 
(Syllabus  by  the  Court) 

Error  fnnn  dty  conrt  of  Flc^  county; 
Oeorge  A.  H.  Harris  Judge. 

Action  bj  S.  J.  Pmltt,  by  his  next  friend, 
.against  the  O'Neill  Manufacturing  Company. 
Jodgment  for  plalntlO^  and  defendant  brings 
•error.  Affirmed. 

Seeee  &  Damy,  for  plalntUt  In  error. 
'Wztght  &  Swing,  for  d^endant  In  error. 

SIMMONS.  C.  J.  Pmltt,  a  child  13  years 
of  age,  had  bla  hand  injured  la  the  shop  of 


the  defendant  company.  He  sued  for  dam- 
ages. On  the  trial  he  exhibited  his  hand  to 
the  Jury.  The  four  fingers  and  part  of  the 
thumb  had  been  cut  off.  He  had  been  work- 
ing In  the  defendant's  Bh<^  for  about  three 
years  when  the  Injury  occurred.  He  testified 
that  it  was  necessary  for  him  to  have  a  cer- 
tain kind  of  board  in  order  to  do  the  work 
assigned  to  him.  He  mentioned  this  to  the 
foreman,  and  the  latter  instructed  him  to 
make  one.  The  only  machine  on  which  he 
could  make  it  was  a  very  dangerous  machine, 
called  a  "Jointer."  In  attempting  to  make 
the  board,  his  hand  slipped,  and  he  was  In- 
jured. He  had  never  received  any  warning 
from  the  foreman,  or  any  one  else,  as  to  the 
dangerous  character  of  this  machine.  Sev- 
eral other  witnesses  testified  that  shortly  aft- 
er the  accident  the  foreman  told  them  that 
be  regretted  having  sent  the  boy  to  that  ma- 
chine. It  was  also  shown  that  the  boy's  ca- 
pacity to  labor  at  the  kind  of  emptoymeut  in 
which  he  had  been  engaged  was  Mitlrely 
gone.  There  was  also  proof  ctf  what  he  had 
been  earning  before  his  Injury.  The  foreman 
testified  that  he  did  not  send  the  boy  to  the 
machine  to  make  the  board,  and,  indeed,  de- 
nied telling  him  to  make  the  board  at  all. 
Other  witnesses  testified  that  the  boy  had 
been  warned  as  to  the  dangerous  character  of 
the  machinery  In  the  shop,  and  Instructed  not 
to  go  near  thb  machines;  and  that  the  boy, 
after  he  had  been  hurt,  said  It  was  all  his 
fault  The  Jury  returned  a  verdict  for  the 
plaintiff  for  (1,800.  The  defendant  company 
made  a  motion  for  a  new  trial,  which  was 
OT^uled.  The  defendant  acepted. 

In  the  examination  of  a  witness  the  coun- 
sel for  the  plaintiff  undertook  to  show  that. 
If  the  defendant  was  held  liable  for  the  in- 
Jury,  an  Insurance  company  would  pay  the 
verdict  This  was  objected  to  by  defendants 
counsel,  and  was  withdrawn  by  counsel  for 
the  plalntift.  No  ruling  was  made  by  the 
Judge.  In  the  concluding  address  of  plain- 
tiff's counsel  to  the  Jury  he  stated  that  an  In- 
surance company  would  have  to  pay  for  the 
Injury  if  the  Jury  found  in  favor  of  the  plain- 
tiff. This  was  objected  to  by  defendant's 
counsel,  and  the  court  promptly  called  to  or- 
der the  plaintiff's  counsel,  informing  him 
that  there  was  no  evidence  to  support  such 
statements,  and  that  it  was  Improper  to  make 
such  an  argument  The  court  then  Instruct- 
ed the  Jury  to  disregard  what  plaintiff's  conn- 
sel  had  saJd,  and  told  them  there  was  no  sudi 
evidence  before  them.  All  this  was  made 
one  of  the  grounds  of  the  motion  for  new 
trial.  We  see  no  error  on  the  part  of  the 
Judge  with  regard  to  this  matter.  As  to  the 
first  part  of  It,  relating  to  the  offering  of 
the  Illegal  evidence,  no  ruling  was  made  by 
the  Judge.  The  plaintiff's  counsel  ^rlthdrew 
the  objectionable  question,  and  there  was 
nothing  to  rule  upon.  While  the  remarks 
made  by  counsel  to  the  Jury  were  improper 
for  the  reason  that  there  was  no  evidence  to 
base  them  on,  the  Judge  promptly  corrected 
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this  as  far  as  he  could  by  censurinsr  counsel, 
and  instructing  tbe  Jury  to  disregard  the  re- 
marks. Oounael  for  tbe  defendant  leems  to 
bare  been  satisfied  wltii  tiiis  until  after  tbe 
Terdlct  He  made  no  motion  for  a  mistrial, 
bat  took  his  cbanoes  of  obtaining  a  Terdlct  In 
bis  favor.  After  the  trial  It  waa  too  late  to 
complain  of  the  mattv.  Had  be  made  a  mo* 
tlon  for  a  mistrial,  and  the  Judge  refused  to 
grant  it,  his  ruling  vould  then  hare  been  a 
matter  for  review  by  this  court  Speaking 
for  myself,  I  think  that  In  sndi  a  case  the 
motion  for  a  mistrial  should  have  been  grant- 
ed. It  Is  highly  improper  for  counsd.  In  ad- 
dressing tbe  Jury,  to  conunent  on  matters  not 
In  evidence.  Tbese  particular  ranarks  by 
platDtUTs  counsel  were  calculated  to  Impress 
tiie  mlnda  ct  the  Jury  with  the  Idea  that  tbe 
defendant  company  would  not  have  to  pay 
tbe  verdict  and  Judgment,  If  against  It,  for 
tbe  reason  that  It  bad  an  arrangement  with 
an  Insurance  company  to  pay  all  such  ver- 
dicts tot  Injuries  to  Its  ^ployfis.  While  the 
court  did  all  that  could  be  done  to  disabuse 
them  of  this  impression,  it  must  still  have 
lingered  In  their  minds.  The  most  effectual 
way  to  stop  such  conduct  on  tbe  part  of  coun- 
sel la  for  the  trial  Judge  to  grant  a  mistrial 
whenever  it  occurs,  and  a  motion  for  mistrial 
Is  made.  No  sucb  motion  was  made  In  tbe 
present  case,  and  there  waa  no  error  In  what 
was'doae  by  the  trial  Judge. 

Complaint  Is  also  made  in  the  motion  for 
new  trial  of  tbe  Instructions  of  tbe  court  to 
the  Jury  as  to  the  manner  of  using  the  mor- 
tality and  annuity  tables  which  had  been  In- 
troduced In  evIdeiKe.  It  Is  contended  that 
while  the  charge,  abstractly  considered,  was 
correct,  there  was  no  evidence  upon  which  to 
predicate  it;  that  there  was  no  evidence  that 
tbe  plaintiff's  earning  capacity  had  been  di- 
minished In  whole  or  In  part  There  was 
evidence  to  show  that  he  was  totally  Incapaci- 
tated to  continue  his  work  on  the  macblnee 
In  the  defendant's  shop,  or  to  work  on  sim- 
ilar machines.  Further  than  this,  the  plain- 
tiff exhibited  his  band  to  the  Jary,  showing 
tbe  loss  of  the  four  nngers  and  a  portion  of 
the  thumb.  Tbe  Jury  saw  his  Injured  band, 
and  could,  in  our  opinion,  have  inferred  a 
partial  loss  of  capacity  from  Us  condition, 
and  determined  for  themselves  the  extent  to 
which  the  uoy's  capacity  to  labor,  then  or  In 
the  future,  was  diminished.  Had  a  witnesa 
been  examined  upon  this  subject,  and  given 
his  opinion,  this  opinion  must  necessarily 
hare  been  based  upon  the  loss  of  tbe  hand; 
and  we  see  no  reason  why  the  Jury  could  not 
form  an  opinion  upon  the  same  fact  The 
injury  was  not  latrat  or  concealed,  but  was 
patent;  and,  as  shown  atwve,  tbe  hand  of  tbe 
plaintiff  was  In  evidence  before  the  Jury. 

Complaint  was  also  made  that  the  verdict 
was  contrary  to  the  evidence.  If  the  Jury 
believed  the  testimony  of  tbe  plaintiff's  moth- 
er and  her  sister,  which  showed  that  the  fore- 
man admltieu  sending  the  boy  to  tbe  dan- 
gerous machine  by  which  be  was  injured, 


and  the  evidence  of  the  plaintiff  lUmself. 
which  showed  that  the  foranan  told  him  to 
make  the  board  on  that  machine,  there  was. 
In  our  opinion,  sufficient  evidence  to  authorize 
tiie  verdict  It  is  true  all  this  was  denied  by 
tiie  defendant's  witnesses,  but  the  Jury  pass- 
ed upon  tbe  Issues,  and  tbe  Judge,  after  hav- 
ing given  a  charge  very  favorable  to  tbe  de- 
fendant was  satisfied  with  the  verdict  We 
will,  therefore,  not  interfere  with  his  discre- 
tion In  refusing  a  new  trlaL  Judgment  at- 
flrmed.  All  the  Justices  concnning. 


MeNAMARA  v.  COX  ct  aL 
(Supreme  Court  of  Georgia.    April  11,  190O.) 
APPBAIr-RBVIBW— NBW  TRIAL, 
nils  was  the  first  grant  of  a  new  trial, 
and  under  the  facts  appearing  la  the  record  the 
case  falls  within  the  provi^ona  of  section  &SS5 
of  the  Qril  Code. 
(Syllabus  by  the  Court) 

Error  from  superior  court;  Oberokee  coun- 
ty; George  F.  Gober,  Judge. 

Action  by  George  O.  HcNamara  against 
Fannie  S.  Cox  and  others.  Terdlct  tax  plain- 
tiff. From  an  order  granting  a  new  trial  he 
brings  error.  Affirmed. 

&  Holdemeaa  and  P.  P.  Dn  Pre,  tor  plain- 
tiff In  OTTor.  J.  3.  Nortticntt  and  Q.  I.  Teas- 
ley,  for  defendanta  In  error, 

PBB  OCBIAU.  Judgment  ifflrmed. 


HUGO  T.  STATU 
(Snpmne  Court  of  Georgia.    May  12,  1900:) 
LARCBNT  FROU  PBRSON^INDICTUBNT. 
An  indictment  which  alleges  that  the  ac- 
cused wrongfully  and  fraudulently  took  from 
the  person  of  another,  therein  named,  an  arti- 
cle of  designated  value,  jwivately,  without  his 
knowledge,  and  with  intent  to  steal  the  same, 
suMciently  charges  the  oEEense  of  larceny  from 
the  person,  as  defined  In  section  176  of  the 
Penal  Code,  although  there  be  no  allegation  that 
such  arti<de  was  the  property  of  him  from  whoae 
possession  it  was  so  taken,  or  ot  some  one  else 
than  tbe  accused. 
(SyllaboB  by  tbe  Court) 

Error  from  superior  conri^  Muscogee  coun- 
ty; W.  B.  Butt  Judge. 

Barney  Hugo  waa  convicted  ot  larceny, 
and  brinffB  error.  Affirmed. 

A.  E.  Thornton  and  Q.  Y.  Tigner,  for  plain- 
tiff in  error.  &  P.  Gilbert  Sot  Gen.,  for  the 
State. 

LEWIS,  J.  The  grand  Jury  of  Muscogee 
county  indicted  Hugo  for  tbe  offense  of  lar- 
ceny  from  the  person;  the  indictment  char^ 
glng  that  the  defendant  "on  tbe  8th  day  of 
November  in  the  year  1899,  In  the  county 
aforesaid,  did  then  and  there,  unlawfully, 
wrongfully,  and  fraudulently,  take  one  sol- 
itaire diamond  shirt  stud,  of  the  value  of  $200, 
from  the  person  of  Joseph  Kyle,  privately  and 
without  the  knowledge  ot  Mid  Joseph  Kyle, 
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with  Intent  to  steal  the  same,  contrary  to  the 
laws  ot  said  state,  the  good  order,  peace,  and 
dignity  thereof."  It  appears  from  the  rec- 
ord that,  after  both  parties  had  announced 
ready  toe  trial,  the  defendant  waived  ar^ 
ralgnment  and  altered  a  plea  of  not  guilty, 
wtaereiqwn  a  jury  was  Impaneled  to  try  the 
case,  who,  after  the  eloae  of  the  evidence, 
argument  of  counsel,  and  charge  of  the  court, 
returned  a  verdict  of  guilty,  with  recom- 
mendation to  the  mercy  of  the  court  During 
the  same  term  of  the  court  after  the  return 
of  the  verdict  the  accused,  through  his  coun- 
sel, filed  a  motion  to  arrest  the  Jndgmoit  oo 
the  following  grounds:  Because  there  is  no 
record  upon  which  a  conviction  could  be 
had  against  this  defendant  for  the  crime 
of  larceny  from  the  person.  Because  this  de- 
fendant is  charged  with  larceny  from  the  per- 
son, and  the  property  allied  to  tiave  been 
stolen  is  one  solitaire  diamond  shirt  stud,  of 
the  value  of  (200,  from  the  person  of  one 
Joseph  Kyle,  and  there  Is  no  allegation  or 
averment  In  said  Indictment  that  said  soli- 
taire diamond  stud  was  the  property  of  Jo- 
seph Kyle,  or  the  property  of  any  other  per- 
son. This  motion  the  Judge  overruled,  to 
which  Judgment  the  accused  excepts. 

Section  929  of  the  Penal  Code  declares, 
"Bvery  Indictment  or  accusation  of  the  grand 
Jnry  shall  be  deemed  sufficiently  technical 
and  correct,  which  states  the  offense  in  the 
terms  and  language  of  this  Code,  or  so  plain- 
ly that  the  nature  of  the  offense  charged  may 
be  easily  understood  by  the  Jnry."  Section 
175  declares,  "Theft  or  larceny  from  the  per- 
son, as  distinguished  from  robbery,  Is  the 
wrongful  and  fraudulent  taking  of  money, 
goods,  chattels  or  effects,  or  any  article  of 
value,  from  the  person  of  another,  privately, 
without  his  knowledge,  In  any  place  what- 
ever, with  intent  to  steal  the  same."  Com- 
partng  the  allegations  In  this  Indictment  with 
these  sections  of  the  Oode,  and  it  will  be 
seen  that  the  Indictment  charges  the  of- 
fense clearly  in  the  terms  and  language  of  the 
Code,  as  required  by  the  statute.  It  will  be 
noted  that  the- section  of  the  Code  defining 
larceny  from  the  person  simply  says  it  shall 
consist  of  "the  wrongful  and  fraudulent  tak- 
ing of  money,  goods,  chattels,  or  effects,  or 
any  article  of  value,  from  the  person  of  an- 
other, privately,  without  bis  knowledge,  with 
Intent  to  steal  the  same."  It  does  not  spec- 
ify that  the  subject-matter  of  this  kind  of 
larc«iy  shall  be  the  property  of  another,  and 
there  Is  nothing  In  the  designation  of  the 
offense  which  Implies  the  necessity  of  spe- 
cifically alleging  the  ownership  of  the  prop- 
erty stolen.  In  a  charge  of  simple  larceny 
such  an  allegation  is  essential  In  an  Indict- 
ment for  the  reason  that  section  155  of  the 
Penal  Code,  defining  simple  larceny,  refers 
to  It  as  "the  wron^ul  and  fraudulent  taking 
and  carrying  away,  by  any  person,  of  the 
personal  goods  of  another,  with  Intent  to 
steal  the  same."  Hence  the  decisions  of  this 
court  declaring  that  a  failure  to  charge  own- 


«shlp  In  cases  of  ^ple  larceny  makes  the 
Indictment  fatally  defective,  smh  therefore 
can  have  no  application  to  an  indictment  for 
larceny  from  the  person.  Any  personal  prop- 
erty, to  be  the  subject-matter  of  simple  lar- 
ceny, must  be  shown  to  belong  to  another. 
The  mere  fact  that  one  has  seized  and  taken 
away  personalty  not  belonging  to  him  does 
not  raise  the  presumption  of  larceny;  for 
such  property  may  not  belong  to  any  one, 
and,  if  so.  Its  selsure  constitutes  no  crime  In 
law.  But  the  offense  of  larceny  from  the 
person  consists  simply  In  the  wrongful  and 
fraudulent  taking  of  any  article  of  value 
from  the  person  of  another,  and  when  it  la 
done  privately,  without  his  knowledge,  and 
with  Intent  to  steal  the  same,  the  crime  be- 
comes complete.  The  presumption,  of  course. 
Is  that  the  party  from  whose  person  It  was 
taken  is  the  owner;  and  the  charge  In  the 
Indictment  that  the  defendant  took  It  fraud- 
ulently, and  with  Intent  to  steal  the  same, 
necessarily  Implies  that  he  Is  not  the  own- 
er, and  that  he  is  toking  property  he  knows 
does  not  belong  to  him.  Proof  of  such  pos- 
session and  of  such  a  taking.  In  the  ab- 
sence of  anything  to  the  contrary,  would 
make  out  a  conclusive  case  of  ownership  In 
the  possessor,  and  of  larceny  by  the  taker. 
We  think,  therefore,  that  had  there  been  a 
demurrer  to  the  indictment  before  pleading, 
on  the  ground  of  its  failure  to  allege  spe- 
cifically ownership  of  the  property  stolen, 
it  would  not  have  been  good  In  law.  Certain- 
ly, where  one  has  pleaded  that  he  is  not 
guilty  of  the  charge  alleged,  and  has  been 
found  guilty  on  the  Issue  of  fact  thus  pre- 
sented, be  cannot  sustain  a  motion  in  arrest 
of  a  Judgment  on  account  of  such  an  omission 
In  the  charge  In  the  indictment  wliich,  at 
most  under  the  law,  could  amount  only  to  a 
mere  irregularity.  Judgment  affirmed.  All 
the  Justices  concurring,  ezc^t  FISH,  J„  ab- 
sent on  acconnt  of  sickness. 


JOSBPH  T.  STATE. 
(Supreme  Court  of  Gew^.    May  12,  1900.) 

lARCBNT— POBSBSSION  OP  STOLEN  OOODS. 
The  chaise  to  the  effect  that  the  presnrop- 
tl(Hi  ordinarily  arising  from  the  recent  poBsessIoa 
of  goods  alleged  to  have  been  stolen  was  not  ap- 
plicable to  this  case  did  not  injure  the  accused, 
but  was  to  his  advantage;  the  charges  as  to 
reasonable  doubt  and  the  effect  of  circumstan- 
tial evidence  were  full  and  fair  to  the  accused; 
and  there  was  snffldait  evidence  to  wsrrant 
the  verdict. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Morgan  county; 
John  C.  Etart,  Judge. 

Floyd  Joseph  was  convicted  of  larceny, 
and  brings  error.  Affirmed. 

George  &  Oeorge,  for  plaintiff  in  error.  H. 
O.  Lewis,  Sol.  Gen.,  and  F.  a  Foster,  for  Ute 

State. 

LEWIS,  J.  The  accused  wu  tried  In  the 
county  Court  of  Blorgan  connty  under  an  In- 
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dictment  charging  him  with  the  offense  of 
simple  larceny,  for  that  on  the  12th  day  of 
November,  1897,  in  the  county  aforesaid,  he 
took  and  carried  away,  with  Intent  to  steal 
the  same,  four  buggy  wheels,  of  the  value  of 
415.  being  the  personal  goods  of  one  Wil- 
liam Hampton.  To  this  Indictment  the  de- 
fendant pleaded  not  guilty,  but,  upon  trial 
before  a  Jury  in  the  coimty  court,  was  found 
guilty;  whereupon  he  brought  before  the 
Morgan  superior  court  his  petition  for  cer- 
tiorari, complaining  of  errors  on  the  trial  of 
the  case.  The  Judge  overruled  his  petition 
for  certiorari,  upon  which  Judgment  error  la 
assigned  In  the  bill  of  ezceptlona. 

It  appears  from  the  evidence  In  the  record 
that  Hampton,  the  prosecutor,  was  the  own- 
er of  the  property  mentioned  In  the  Indict- 
ment; the  wheels  being  on  his  buggy  under 
his  shed  upon  premises  in  Morgan  county. 
At  night  some  one  had  detached  them  from 
the  buggy  and  carried  them  off.  The  next 
day  he  traced  tracks  from  the  shed  by  the 
residence  of  the  accused,  and  beyond  that 
residence,  when  he  lost  sight  of  the  tracks. 
Be  afterwards  offered  a  reward  for  the 
wheels.  It  seems  from  the  testimony  that 
one  of  his  nelghbon  was  approached  by  the 
accused  some  time  after  the  larceny  to  sell 
him  four  wheels,  and  that  It  was  agreed  they 
should  be  brought  to  the  house  of  this  neigh- 
bor on  a  certain  night  He  thereupon  In- 
formed the  prosecutor  be  thought  he  could 
get  his  wheels,  and  invited  him  to  his  bouse 
at  the  time  appointed  for  the  accused  to 
bring  the  wheels.  The  prosecutor  and  this 
neighbor  both  testified  that  the  defendant 
came  to  the  latter's  premises  at  the  time 
appointed  with  two  wheels,  which  the  neigh- 
bor received  from  him.  These  wheels  were 
Identified  as  two  of  those  which  had  been 
stolen.  Accused  promised  to  bring  the  oth- 
er two  later.  In  a  few  days  after  that  he 
came  to  the  house  of  the  neighbor,  and  told 
him  he  had  left  the  remaining  two  in  a  gully, 
and  requested  him  not  to  get  them  until 
after  night  These  other  two  wheels  were 
likewise  Identified  as  the  remaining  two 
which  were  stolen.  The  neighbor  received 
possession  of  them,  and  delivered  them  to 
the  prosecutor.  The  finding  of  these  wheels 
occurred  a  little  over  three  months  after  the 
larceny.  The  defendant  did  not  seek  to  make 
any  explanation  of  his  possession,  but  on  the 
contrary,  denied  that  he  ever  had  posses- 
sion of  the  wheels,  or  knew  anything  about 
them,  and  denied  that  he  was  the  man  who 
carried  the  wheels  to  the  neighbor's  prem- 
ises. He  sought  to  prove  that  he  was  not 
at  his  house,  hut  somewhere  else,  during 
the  time  these  wheels  were  said  to  have  been 
delivered.  Upon  this  there  was  a  conflict 
of  testimony,  the  evidence  in  behalf  of  the 
prosecution  p<»itively  identifying  the  man 
from  whose  possession  the  wheels  were  ob- 
tained as  the  defendant  In  this  case.  It  fur- 
ther appeared  that  the  defendant  had  no 
buggy,  was  not  a  dealer  In  lucb  articles  for 


sale,  and  stated  hlms^  tb&t  he  had  no  nse- 
then  for  buggy  wheels. 

Besides  the  general  grounds  In  the  peti- 
tion for  certiorari,  it  is  complained  that  the- 
connty  Judge,  after  charging  the  Jury  that 
the  law  presumed  the  defendant  to  be  in- 
nocent and  that  the  burden  was  on  the  state- 
to  establish  hla  guilt  beyond  a  reasonable- 
doubt  erred  In  charging  the  Jury  as  fol- 
lows: "But  there  Is  a  class  of  cases  In  which 
this  burden  Is  shifted;  It  is  that  class  in 
which  the  state  shows  recent  possesslcm  of 
goods  proved  to  have  been  stolen,  but  that 
principle  does  not  apply  to  this  case."  We- 
are  Inclined  to  think  that,  under  the  faets- 
and  circumstances  in  this  case,  this  was  er- 
ror. The  law  does  not  specify  what  particu- 
lar time  would  constltnte  recent  possessloD 
of  stolen  goods.  It  Is  true  that  over  three 
mouths  had  elapsed  before  this  property  wa» 
found  In  the  possession  of  the  accused,  but 
then  there  was  no  effort  upon  the  part  ot  the 
accused  to  explain  such  pMseeslon.  On  the- 
contrary,  he  denied  ever  having  be^  Id 
possession,  and  his  sole  defense  was  based 
upon  this  Issue.  Besides,  It  appears  he  liad 
no  use  for  buggy  wheels.  In  the  light  of 
these  circumstances,  notwithstanding  the 
lapse  of  time  that  had  intervened  after  the 
larceny,  we  think  the  court  erred  in  the  In- 
struction given.  But  this  error  was  mani- 
festly In  favor  of  the  accused,  and,  of  course, 
can  constitute  no  ground  for  granting  blm  a 
new  trial. 

Another  ground  of  exception  In  the  peti- 
tion t<x  certiorari  was  that  the  court  should 
have  Instructed  the  Jury  that  the  possession' 
of  the  stolen  goods  In  this  case  was  not  of 
such  recent  date  as  to  constltnte  any  proof 
of  guilt  but  was  only  a  circumstance  which, 
they  might  consider,  vrith  other  circumstan- 
ces, If  any.  In  reaching  a  cquclusion.  Upon 
examining  the  charge  of  the  Judge,  he  seems 
to  have  gone  upon  this  theory  in  his  charge- 
to  the  Jury,  and  treated  that  fact  in  the 
case  only  as  a  drcnmstance  for  their  con- 
sideration, and  not  as  a  presumption  of 
guilt.  His  charge  upon  the  subject  of  rea- 
sonable doubt  and  the  effect  of  circumstan- 
tial evidence,  we  think,  was  full,  and  en- 
tirely fair  to  the  accused.  The  evidence  In 
behalf  of  the  state  was  evidently  believed  by 
the  Jury,  and  was  amply  sufllcient  to  sustain 
their  verdict.  In  the  light  of  the  record, 
therefore,  we  think  the  court  did  right  in 
overruling  the  petition  for  certiorari.  Judg- 
ment affirmed.  All  the  Justices  concurring,, 
except  FISH,  J.,  absent  on  account  of  aick- 
nesB. 


LINDSEY  V.  STATE. 
(Supreme  Court  of  Oeor^a.    May  12.  1900.> 

CRIMINAL  LAW— NBTW  TRIAL— OBJBOnONS  TO 
JURY— EVIDENCE. 
1.  It  is  too  late,  after  verdict  to  comn^ain 
that  the  proper  gnestloDs  were  not  propounded 
to  jurors  while  they  were  b^ng  examined  on 
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thdr  nfy  dire.    See  Smith  v.  State,  68  Ga. 

168,  16&.  And,  were  it  otherwise  a  new  trial 
shoald  not  be  granted  for  sndi  a  canoe  when 
the  qaeatlona  aetoallr  propounded  were,  tn  anb* 
stance,  the  aame  aa  tuwe  prescribed  the  tttat- 
nt^  and  did  not  Tacy  therefrom  aaTe  In  Imma- 
terial respects  as  to  idiraseology. 

2.  The  evidence  in  this  case,  thoogli  entirriy 
circumstantial,  waa  saffldently  ationg  and  eon- 
cIuBive  to  warrant  a  finding  that  the  accnaed 
was  cniltT,  and  to  ezdnde  ftrery  other  xeaaou- 
able  hypotheda. 

(Syllabns  by  the  Court) 

Error  from  aaperlor  court,  Spalding  connty; 
EL  J.  Beagan,  Jndge. 

Lonlaa  IJndaey  was  eoorleted  of  crime,  and 
brings  errw.  Affirmed. 

Thos.  W.  Thorman,  for  plalntlfiF  In  error. 
O.  H.  B.  Bloodworth,  ScA.  Gen.,  and  J.  M. 
Terr^  Sol.  G«n.,  for  the  State. 

FEB  CDRIAIC.  Jndement  affirmed.  All 
the  juaticea  concurring,  exc^t  FISH,  J.,  ab- 
sent on  accoont  of  alcknesa. 


GALLOWAY  t.  STATB. 
(Suiveme  Conrt  of  Ge<^4a.    Hay  12,  1900.) 
ULRCBNT— POSSBSSION  OF  8TOLBN  GOODS. 

While  recent  pOBsessloD  of  stolen  goods,  un- 
explained, will  justify  a  conviction  for  larceny, 
the  mere  possession  of  goods  several  mraths  snb- 
aeqnent  to  the  time  they  were  alleged  to  have 
been  stolen,  and  a  failure  to  satisfactorily  ac- 
count for  Boch  possession,  will  not  alone  author- 
ize a  conviction. 
<SyllabDa  by  the  Court) 

Error  from  city  conrt  of  Dawson  county; 
James  G.  Parka,  Jndge. 

Brtha  Calloway  waa  ecmvlcted  of  larceny, 
and  brings  error.  Berrafied. 

Frank  Lw  Parka  and  L.  0.  Hoyl,  for  plain- 
tiff In  error.  M.  J.  Teomana,  SoL  Gen.,  for 
tbe  Stat& 

PBR  CURIAM.  Judgment  reversed.  All 
-be  Justices  ooncnrring.  except  FISH,  3^  ab- 
sent on  aoooant  of  ridmeaa. 


ROMS  GROCERT  CO.  v.  GRBDNWICH 
IN&  CO.  OF  NEW  TORK. 

(Supreme  Court  of  Georgia.    April  11,  1900.) 

INSURANOB-RBCOVnRT  OF  UONVT  PAID  ON 
POUCT— KTIDENCB. 

1.  In  order  to  entitle  an  insurance  company 
to  recover  back  money  paid  upon  a  policy  of  in- 
surance,  it  ia,  under  section  2118  of  the  Civil 
Code,  incumbent  upon  the  company  to  show  af- 
firmatively that  after  making  payment  It  discov- 
ered evidence  showing  itself  not  liable  on  the 

%  Such  evidence  must  consist  of  proof  show- 
ing that,  becaase  of  the  fraud  of  the  Insored, 
the  policy  was,  ab  initio,  void,  or  that  after  it 
issued  he  was  gnilty  of  conduct  either  vitiating 
the  policy,  or  rendering  it  unconscionable  for 
him  to  receive  money  thereon*  and  fraudul^tly 


cmcealed  ftom  the  company,  at  the  time  <tf 
receiving  payment  the  net  that  lie  had  been 
guilty  of  sudi  conduct 
(Syllabus  by  the  Court) 

'EiTor  from  mperlw  conrt,  Floyd  county; 
W.  M.  Henry,  Jo^e. 

Action  Xff  tile  Greenwich  Insnranee  Onn- 
pany  of  New  Totk  against  the  Borne  Grocery 
Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beveieed. 

Fouchd  &,  Fouche,  for  plaintiff  In  error. 
Reece  &  Denny  and  W.  8.  McHmry.  for  de- 
fendant in  error. 

LEWIS.  J.  Tbe  Greenwich  Inaurance  CJom- 
pauy  of  New  York  brought  suit  in  Floyd  su- 
perior court  for  the  purpose  of  recovering 
back  money  paid  on  an  insurance  policy  la- 
Bued  by  the  plaintiff  to  the  defendant  In 
consequence  of  the  destruction  by  fire  of  the 
property  insured.  The  ground  for  the  actlou 
was  that  the  Insured,  In  its  application  for  a 
policy,  bad  warranted  that  the  entire  title  (not 
only  to  tbe  property  insured,  but  also  to  the 
land  upon  which  tbe  aame  was  located)  wae 
absolnte  and  In  fee  simple  In  the  applicant 
and  that  tbe  applicant  was  tbe  sole  and  un- 
disputed owner  of  the  whole  of  said  property 
proposed  for  insurance,  including  the  land 
on  which  It  stood.  Proof  of  loss  waa  made 
out  by  tbe  applicant  In  which  It  was  reaf- 
firmed that  tbe  representationB  made  In  Its 
application  were  true.  Upon  tbe  faith  of 
these  representatlona,  the  company  sent  an 
adjuster  to  Rome,  Ga.,  where  the  property 
was  located,  and  they  finally  settled  the  loss, 
by  tbe  company  paying  the  insured  the  sum  of 
$634.60.  Since  said  payment  the  petition 
alleges,  plaintiff  ascertained  that  tbe  repre- 
sentations of  tbe  insured  aa  to  the  ownership 
of  tbe  land  and  buildings  were  false,  and  that 
the  title  thereto  waa  not  In  defendant  but 
that  It  claimed  title  under  a  certain  deed  from 
Simpson  to  said  defendant  and  petitioner  bad 
an  accurate  surrey  of  the  property  made  in 
acccHtlance  with  tbe  description  In  said  deed. 
This  smrey  discloses  the  fact  that  the  gln- 
boQse  property  that  was  Insured  was  not  em- 
braced within  the  same.  PiaintiCT  thereupon 
made  demand  upon  defendant  for  the  refund- 
ing and  r^yment  to  It  of  said  sum.  which 
defendant  refused  to  entertain,  and  declined 
to  refund  tbe  money  to  petitioner.  Petitioner 
further  avera,  In  effect  that  it  was  entirely 
Ignorant  of  any  defect  In  tbe  title  to  the  prop- 
erty until  after  the  settlement  was  made,  and. 
If  it  had  had  knowledge  of  tbe  condition  of 
tbe  title.  It  would  not  have  paid  any  loss,  and 
would  not  have  insured  the  property  at  the 
beginning.  It  appears  from  the  record  that 
there  was  Introduced  on  the  trial  the  policy 
of  insurance,  and  tbe  application  therefor, 
and  that  the  Insurance  extended  from  Sep- 
tember 22,  1894,  to  March  22,  1805,  to  the 
amoimt  of  f 1,000,  upon  the  following  property, 
set  fOTtb  and  Itemised  in  tbe  policy  as  fol- 
lows: 
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Sum  In-  Tftlo** 
■urod,  tion. 

One  Bteam  power  IAS  itoi?  ^In  bouse, 
buUt  of  fnme  and  covered  with 

■blngles  -   »  1»     I  800 

On  one  gin  stsnda  ot  sawa,  I  each  7B  UO 

On  one  condenBers                        "  V  w 

On  beaters  and  cleaners       **  " 

On  one  feeders  and  breakflti  **  ffi  00 

Ou  engine  and  boUers   250  000 

On  press  •fcaxtures  belonging  tbereta.  — 

On  tan,  elevator,  and  appunenaaoes...  M  100 

On  flues,  leveler,  and  distributer  —  —  — 

On  belting   —  — 

On  runnlngr  gear  and  appurtenances...  —  — 
On  assared'a  cotton,  Euined  and  un- 
glnned,  packed  ana  unpacked,  In 

•aid  gin  Douse   HO  400 

On  cotton  held  In  trust  or  on  comibla- 
B\on,  for  which  assured  may  bo  lia- 
ble, therein  »  —  — 

On  cotton  seed  therein....^..-..-..........-.  UO  EBO 

On  cotton  grlat  mlU....^  — —  —  — 

Total   _  11,000  18.120 

It  also  appeared  that  the  Insured,  In  Its  ap- 
^Icatlon,  guarantied  alMWlnte  title  to  this 
property,  and  to  tb«  land  va  which  It  was 

located. 

To  this  petition  the  defendant  answered, 
denying  it  had  made  any  spedflc  warranty; 
admitting  the  amount  paid,  bat  drying  that 
it  was  the  agreed  amount  of  damages  to  the 
insured  pn^rty.  Def mdant  averred  that  the 
Insured  property  was  totally  destroyed,  and 
defendant's  loss  by  the  fire  was  $2,000  and 
that  the  amount  paid  was  much  less  than  the 
amount  for  which  the  property  was  Insured, 
and  it  was  accepted  because  the  plaintiff 
would  not  pay  the  full  loss,  or  what  was  Just- 
ly due  on  the  policy,  without  suit  and  de- 
fendant took  this  sum  to  avoid  a  suit  at  law. 
The  answer  further  denied  the  allegation  that 
the  title  to  the  property  Insured,  as  well  as 
the  land  upon  which  the  same  was  located, 
was  not  absolutely  tn  It,  and  averred  that  the 
diarge  contained  in  the  petition  with  refer- 
ence to  this  title  was  not  the  truth. 

It  appeared  from  the  evidence  that  the 
deed  under  which  the  Rome  Orocery  Com- 
pany claimed  title  to  the  property  in  gnes- 
tlon  conveys  lot  135,  and  80  acres  off  the 
south  side  of  lot  154,  In  the  Twenty-Second 
district  and  Third  section  of  Floyd  county. 
It  also  cmveys  the  crops  and  personal  prop- 
erty on  said  land;  also,  one  8  horse  power 
mglno^  one  60- saw  gin,  feedw,  and  condenser 
attached;  also,  one  cotton  pressr-all  In  the 
gin  bouse  on  said  plw»,  and  the  crop,  lands, 
etc.,  described  In  tiie  deed,  warranted  free 
1  from  Incvmbrance.  It  further  appears  that 
plaintiff  procured  a  surveyor  to  survey  the 
land  in  question,  and  under  his  testimony, 
who  identified  the  plat  be  bad  made  to  the 
land,  it  appealed  that  in  the  lot  135,  and  in 
the  60  acres  cut  off  of  the  south  side  ot  lot 
154,  the  gin  house  was  not  Included;  that 
a  part  of  the  line,  wblch  included  the  line 
described  in  the  deed,  did  take  In  a  portion 
of  the  personalty,— for  Instance,  the  engine, 
or  a  portion  thereof,  wblch  was  off  a  few 
yards  from  the  house.  The  house,  however, 
was  In  a  few  feet  outside  of  the  lines  run 
by  the  surveyor.  The  evidence  seems  undis- 
puted that  all  this  prop»ty»  which  bad  been 


insured,  had  been  fully  paid  for  by  the  de- 
fendant, and  that  the  personalty,  whlcb  em- 
braced by  far  the  largest  amount  of  Insur- 
ance, was  entirely  unincumbered.  After  a 
discovery  of  this  condition  in  the  title,  cor- 
respondence ensued  between  Livingston 
Mlms,  of  Atianta,  Oa.,  the  general  manage 
for  plaintiff  In  this  state,  and  the  Rome 
Orocery  Company,  in  whlcb  Mlms  gave  in- 
formation about  discovering  fbat  tbe  title 
to  the  property  was  not  In  the  defendant, 
and  made  demand  upon  the  Rome  Grocery 
Company  to  repay  the  money  that  had  been 
paid.  To  these  letters  the  latter  responded, 
among  other  things,  that  It  did  own  tbe 
property  In  question.  Mlms  admitted.  In  a 
communication  to  the  defendant,  that  the 
representation  it  made  about  the  property 
was  unintentional  on  Its  part,  and  clearly 
Indicated  In  bis  letters  that  be  thought  tbe 
defendant  was  honest  In  the  guaranty  and 
warranties  made  In  Its  application  for  in- 
surance, and  was  laboring  under  an  honest 
mistake  about  the  titie  then,  and  when  the 
loss  was  adjusted.  At  the  conclusion  of  tbe 
testimony  the  court  directed  a  verdict  against 
the  Rome  Orocery  Company  for  the  sum  of 
$684,60  principal  and  $167.46  Interest,  where- 
upon It  made  a  motion  for  a  new  trial,  ami 
excepts  to  the  Judgment  of  the  court  below 
In  overruling  that  motion. 

1.  It  is  very  clear  that,  under  section  2113 
of  the  Civil  Code,  In  order  to  entitle  an  in- 
surance company  to  recover  back  money  paid 
upon  a  policy  of  Insurance,  the  burden  of 
proof  la  on  it  to  show  afflrmatlvely  that 
after  making  i>ayment  It  discovered  evidence 
showing  Itself  not  liable  on  the  policy.  Up- 
on this  point  all  the  evidence  of  the  plaintiff 
below  Indicated  that  those  of  Its  agents  who 
were  sworn  as  witnesses.  Including  Mr. 
Mlms,  and  maybe  one  or  two  others,  did  not 
know  of  the  defect  In  the  defendant's  title, 
complained  of  In  the  action,  antll  after  the 
adjustment  of  tbe  loss  was  made.  Mims,  It 
seems,  was  located  In  Atianta,  and  it  does 
not  appeu  that  he  ever  made  any  Investiga* 
tion  of  this  matter  before  tbe  payment.  It 
does  not  appear  that  the  agent  who  received 
the  application,  and  who  testified  In  the  case, 
made  such  an  Investigation;  but  It  does  not 
follow  from  this  that  tbe  plaintiff  was  not, 
through  some  otber  agent,  apprised  of  the 
defect  In  this  title.  The  agent  who  would 
be  presumed  to  have  Investigated  or  looked 
Into  such  matters,  or  at  least  would  have 
been  more  apt  to  have  knowledge  upon  the 
subject  of  any  breach  of  a  warranty  by  the 
insured  which  it  made  In  tbe  application  for 
the  policy,  would  be  the  agent  who  was 
sent  to  adjust  tbe  loss  after  the  destruction 
of  the  property  by  flre.  It  appears  from 
the  testimony  that  there  was  evldentiy  some 
compromise  made  between  the  Insured  and 
this  agent.  The  testimony  Is  uncontradicted 
that  the  Insured  sustained  a  loss  far  ex- 
ceeding tbe  total  amount  embraced  In  Its 
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policy,  and  yst  a  com^wniM  wbb  finally 
agreed  upon,  by  whlcli  It  accepted  In  aatls- 
foctlon  an  amount  ot  a  little  ovet  one-baU  ot 
what  the  policy  called  for.  Thia  wttneaB 
waa  not  introdaced  oil  tbe  trial  of  the  oue^ 
or  accounted  fori  and  we  think,  therefore, 
that  for  tbia  reaaca,  eren  If  the  court  was 
right  In  Ita  conclnslona  on  the  law  that  the 
defect  of  title  shown  by  the  evidence  was  of 
such  a  nature  as  to  entitle  the  phUntlff  to  a 
recovery,  he  erred  In  assuming  that  the  tea- 
tlmony  conclusively  showed  tiiat  the  com- 
pany did  not  discover  until  after  the  ad- 
justment of  the  loss  evidence  showing  itself 
not  liable  oh  the  policy.  The  Insurance 
company  la  a  corporation,  and,  when  the 
burden  la  upon  anch  a  party  to  ahow  want 
of  knpwiedge  of  a  fact,  it  should  at  least 
produce  such  agents  aa  are  miMt  likely  to 
be  chargeable  with  such  knowledge,  because 
notice  can  be  brought  home  to  a  corporation 
only  tbrough  the  Inatrumentallty  of  agents. 

2.  Section  2118  of  the  CIvU  Code  declares, 
"It,  after  payment  of  loss,  the  Insurer  dls- 
covers  evidence  to  show  himself  not  liable  on 
the  policy,  be  may  recover  back  tiie  money 
In  an  action  for  mcmey  had  and  received." 
It  is  contended  by  counsel  for  d^ndant  In 
error  that  this  evidence  (deariy  shows  a 
breach  of  warranty  on  the  part  of  the  Insured 
in  refoence  to  this  title  to  the  land  upon 
which  the  Insured  property  was  situated,  and 
that  this  rendered  void  the  policy,  notwith- 
standing fbe  breach  may  not  have  Inured  to 
the  injury  of  tbe  Insurer.  The  section  of  the 
Code  above  cited  appears  In  the  Code  of  1868, 
and  in  lOl  the  Codra  since  that  date.  The 
object  of  the  codlflers  bi  compiling  the  first 
Code  was  to  embody,  aot  only  the  statute 
bw,  but  the  common  law  of  f<nce  In  this 
state.  As  there  was  no  effort  to  codify  any 
statute  upon  that  subject  by  the  codlflers,  we 
think  It  clearly  proper,  In  determining  tbe 
meaning  ot  this  section,  to  ascertain  what 
was  the  general  law  of  force  in  this  country 
at  the  time  of  tbe  adoption  of  the  Code.  It  Is 
therefore  an  open  qoestUm  aa  to  what  kind 
of  evidence,  after  payment  ot  loss,  will  show 
tbe  company  not  liable  on  the  policy.  It  does 
not  necessarily  follow  that  simply  because 
the  company,  when  It  paid  the  Umb,  was  Ig- 
norant of  a  fact  which  might  have  enabled 
It  to  successfully  defend  an  action  upon  the 
policy,  it  can  recover  back  the  money  It  has 
paid  thereon.  It  does  not  fcdlow  that,  be- 
cause the  Insurance  company  could  have  suc- 
cessfully defmded  a  suit  uptm  this  policy  on 
account  <tf  a  defect  In  tbe  Utie  of  the  In- 
sured to  the  pK^rty  In  question,  it  can  main- 
tain this  action  for  money  bad  and  received, 
after  the  payment  oi  the  loas.  Tbe  authori- 
ties which  seem  to  be  relied  upon  by  counsel 
for  defendant  hi  error  are  not  at  an  hi  point 
For  instance,  tbe  case  of  Williamson  v.  In- 
anrance  GO;,,  100  Ga.  791,  28  S.  B.  814.  was 
a  suit  by  the  Insured  against  an  Insurance 
company  on  lila  policy  of  fire  Insurance, 
which  contained  a  stipulation  that  the  policy 


waa  to  be  ftM  If  the  hiterest  of  flu  Intnred 
were  other  than  unconditional  and  sole  own- 
ership; and  it  appeared  in  that  case  that, 
b^re  the  policy  waa  issued,  the  Insured  had 
oecuted  a  deed  conveying  to  another  the  ti- 
tie  to  the  building  Insured.  Unquestionably, 
that  waa  a  good  defense  to  an  action  on  the 
jfoUcy.  It  was  not  there  decided  tbat  It 
would  have  been  a  good  cause  of  action  to 
recover  b^flt  money  paid  In  Ignorance  of 
the  defense,  for  that  questim  was  not  In- 
volved In  tbe  case.  Utider  the  facta  In  that 
case,  however,  even  it  the  court  had  decided 
tbat  money  could  have  been  recovered  back 
by  tbe  compai^  when  paid  in  Ignorance  of 
the  defense,  we  think  the  decltfon  would 
have  bad  no  application  to  the  oise  at  bar, 
because  In  that  case  It  appeared  tbat  the  In- 
sured himself  had  executed  a  deed  to  another, 
conveying  titie  to  the  property  Insured,  be- 
tore  he  made  his  ap^lcatlon.  There  might, 
therefore,  have  been  ground  toe  allowing  a 
'  recovery  in  that  case  on  account  of  the  actual 
fraud  perpetrated  by  tbe  insured  upon  the 
Insurw.  Tbe  same  thing  Is  true  of  tbe  case 
of  Morzla  v.  Insurance  Co.,  106  Ga.  461,  82  S. 
E.  S95.  That  was  a  defense  to  an  action  up- 
on a  policy,  where  It  was  held  that  an  abso- 
lute and  unconditional  covenant  of  warranty 
by  the  Insured  of  the  truth  of  certain  repre- 
sentations made  by  him  In  a  written  applica- 
tion for  insurance  is  binding  upon  him.  Ir- 
respective of  tbe  question  whether  sudi  rep- 
resentatiims  were  made  in  good  faith  or  oth- 
erwise. Cbunsel  also  cite  us  to  1  May,  Ins. 
I  156,  In  which  the  author  treats  the  subject 
of  express  warranty,  and  declares  the  gen- 
eral principle  that:  "Whether  the  f&ct  steted 
or  the  act  stipulated  tor  be  material  to  the 
risk  or  not  is  of  no  consequence,  the  omtract 
being  that  the  matter  Is  as  represented,  or 
shall  be  as  promised;  and  unless  it  prove 
so,  whether  from  traxiA,  mistake,  negligence, 
or  other  cause,  not  proceeding  from  the  in- 
surer, or  the  intervention  of  the  law  or  the 
act  of  God,  the  insured  can  have  ho  claim." 
It  Is  manifest,  however,  from  the  context, 
that  tbe  author  was  not  considering  the  ques- 
tion with  reference  to  an  action  brought  by 
an  insurance  company  to  recover  back  money 
that  Iiad  been  paid  upon  the  policy.  This 
question  is  discussed  in  2  May,  Ins.  S  676. 
There  the  author  says:  "BYaud  In  obtaining 
the  policy,  or  fraudulent  representations  made 
to  obtain  the  money,  will  base  a  claim  of 
the  company  to  a  return  of  tbe  money,  If  they 
did  not  Icnow  of  the  fraud  at  the  time  they 
paid  It.  But  by  paying  the  loss  tbe  com- 
pany waive  or  settle  all  questions  of  law  or 
fact  as  to  the  validity  of  the  original  con- 
tract, except  fraud,  which  they  had  the 
means  of  raising  when  they  paid  the  loss." 
Evidently  the  author  means  in  mat  connec- 
tion actual  fraud,  for  in  tbe  very  next  sen- 
tence he  declares:  "Even  Ignorance  of  a  fact 
wblch  might  have  enabled  the  company  to  de- 
fend an  action  upon  the  policy  oa  account  of 
a  breach  of  warrant;  Is  not  sncli^a  mistake 
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of  fact  M  vUl  enable  It  to  recorer  the 
money.  It  wHI  be  presumed  that  tbe  com- 
pany either  knew  the  fact,  or  intended  to 
waive  an;  such  defense,  and  Tolnntarlly  paid 
the  money.  Otherwise,  there  would  be  no 
end  to  controversy  and  litigation,  and  the  In- 
sured would  bold  the  money  subject  to  a  law- 
suit until  the  statute  of  limitations  Inter- 
vened." This  question  was  directly  made, 
and  passed  upon  by  the  New  Yock  court  of 
appeals.  In  the  case  of  Insurance  Co.  r. 
Mlnch,  53  N.  Y.  144,  where  It  was  held: 
"Mere  Ignorance  of  a  fact  which  would  have 
enabled  an  Insurance  company  to  defend  on 
account  of  a  breach  of  warranty  Is  not  such 
a  mistake  of  fact  as  will  enable  It  to  recover 
back  money  paid  upon  the  policy.  In  order 
to  maintain  such  an  action,  fraud  In  obtaining 
the  policy,  which  was  unknown  to  tbe  plain- 
tiff at  tbe  time  the  money  was  paid,  or  fraud- 
ulent representations  made  to  obtain  tbe 
money,  which  were  designed  to,  and  did, 
have  the  effect  of  preventing  Inquiry,  must 
be  proved.  Where  the  evidence  Is  conflicting, 
fraud  is  a  question  of  fact"  Accompanying 
the  opinion  In  that  case  are  citations  of  a 
number  of  authorities  from  decisions  of 
courts  of  last  resort  In  several  states.  'Hils  \ 
same  doctrine  has  been  applied  to  an  Insured  \ 
as  well  as  to  the  insurer.  In  tbe  case  of  In-  i 
surance  Oo.  v.  Crawford,  89  IlL  62,  It  was  ; 
decided:  "A  settlement  by  one  Insured  i 
against  loss  by  Qre  with  tbe  agent  of  tbe  in-  ; 
surance  c<anpany,  If  fairly  and  honestly 
made,  Is  conclusive,  although  nothing  Is  paid 
for  a  portion  of  the  property  destroyed,  but, 
If  it  was  the  result  of  falsehood  and  fraud  on 
the  part  of  tbe  adjusting  agent  then  It  Is  not 
binding  or  conclusive  on  any  one;  and  this  Is 
a  question  of  fact  for  the  Jury."  Manifestly, 
there  Is  no  reason,  then,  why  tbe  same  doc- 
trine should  not  be  applied  to  the  Insurance 
company  when  It  undertakes  to  rescind  a 
settlement,  and  recover  back  money  volun- 
tarily paid  by  It  to  the  Insured  on  his  policy. 
Authorities  might  be  multiplied  sustaining 
this  doctrine,— that  there  will  have  to  t>e  some 
actual  fraud  on  the  part  of  the  Insured  In 
procuring  the  policy,  or  that  after  It  issued 
he  must  have  been  guilty  of  conduct  render- 
ing It  unconscionable  In  him  to  receive  the 
money  thereon,  and  fraudulently  concealed 
the  same  from  tbe  company,  before  a  right 
of  action  can  be  maintained  by  the  company 
for  money  bad  and  received.  There  are  au< 
tborltles  recognizing  the  right  of  an  Insur- 
ance company  to  recover  back  money,  under 
certain  circumstances,  paid  tbe  Insured  In  the 
settlement  of  a  claim  of  loss  on  his  policy; 
but,  so  far  as  our  Investigation  has  extended, 
in  all  these  cases  it  appeared  that  the  com- 
pany acted.  In  adjusting  the  loss,  upon  some 
misrepresentation  made  by  tbe  insured,  of  a 
nature  tending  to  show  that  he  knew  of  Its 
falsehood  or  Incorrectness  at  tbe  time  he 
made  such  misrepresentations,  and  received 
the  money  with  knowledge  of  the  actual 
fraud   which   he  had  perpetrated.    Those'  i 


cases,  of  coune,  hflve  no  application  to  the 
controUIng  queation  involTed  In  tbe  preaeiit 
case.  In  this  case  there  was  no  bwHl  pm- 
tense  of  any  fraudulent^  conduct  on  the  part 
(tf  the  plaintiff  In  error  either  before  or  at 
the  time  of  receiving  compensation  irom  tiie 
company's  adjuster  for  the  loss.  On  tbe  con- 
trary, while  demand  was  being  made  on  it 
by  letter  from  the  general  agent  ot  the  Insur- 
ance company.  It  was  conceded  that  it  acted 
with  perfect  honesty.  It  cannot  be  doiIed 
that  It  really  owned  the  property  that  was 
Insured.  The  record  simply  presents  the 
question  as  to  whether  he  had  ever  acquired 
tJtle  to  the  land  upon  which  that  property 
was  located.  Speaking  for  myself  alone.  I 
am  not  prepared  to  say,  under  the  facts  of 
tbls  case,  where  the  fuU  purchase  money  bas 
been  paid  for  property,  and  where  the  deed 
covera  this  house  and  personalty  which  was 
Insured,  that  the  Insured  does  not,  to  say  tbe 
least  of  It  have  a  complete  equity  to  the  lit- 
tle scrap  of  a  few  feet  In  area  upon  wblcb 
the  property  was  located.  There  Is  certainly 
nothing  In  the  record  to  indicate  that  the  re- 
tention of  this  m(Xiey  by  tbe  Insured  would, 
under  the  facts  disclosed,  be  taking  an  ud- 
conscionable  advantage  by  It  over  the  Insurer. 
We  therefore  think  the  court  erred  In  direct- 
ing a  verdict  for  the  plaintiff,  but  that  tbe 
Issues  should  have  been  submitted  to  tbe 
Jury  under  Instructions  from  the  court  given 
In  accordance  with  tbe  principles  of  law  here- 
in announced.  Judgment  reversed.  All  tbe 
Justices  concurring. 


O'NBILL  HFO.  GO.  t.  AHRBN8  ft  OTT 
MFG.  00. 

(Supreme  Court  of  Georgia.  May  14.  1900.) 

QARNISHMBNT— RBTURN-^TRAVBRSa— PRO- 
CBDURB— DEFAULT. 

1.  When  a  plaintiff  sacs  ont  a  garnishment 
proceeding,  and  tbe  proper  ofBcer  retarna  that  bo 
lias  served  the  garnishee  with  a  summona  of 
garnishment  the  return  means  that  tbe  sum- 
mons served  directed  the  garnishee  to  file  hia 
answer  in  the  court  in  which  the  garnishment 
proceeding  waa  pending. 

2.  Where,  in  response  to  a  motion  to  enter 
judgment  against  a  garnishee  alie^red  to  be  In 
aefaalt  as  to  the  matter  of  answering,  the  lat- 
ter set  up  that  the  summons  served  njfoa  hiui 
had  actually  directed  bim  to  make  answer  in  an- 
other court,  this  was,  In  effect  a  traverse  of  the- 
truth  of  the  officer's  return  of  service;  ami 
where,  in  such  case,  tbe  garnishee  not  only  fail- 
ed, but  expressly  doclined,  to  make  the  ofBcer 
a  party,  there  was  no  error  in  striking  tbe  An- 
swer to  tbe  plaintiff's  motion  to  enter  Jndir- 
ment  or  in  entering  a  Judgment  In  tbe  plain- 
tiff's favor  against  the  garnishee. 

3.  Where  a  garnishee  was  in  default  In  mak- 
ing answer  at  the  term  at  which  be  was  direct- 
ed so  to  do,  and  also  at  the  next  term  there- 
after, there  was  no  error,  after  tbe  lapse  of 
several  other  terms,  in  refusing  to  allow  tbe 
garnishee  to  then  answer  the  gamishmenL 

(SjilabuB  by  tbe  Court.) 

Error  from  superior  court  Floyd  county; 
W.  M.  Henry.  Judge. 
Petition  by  the  Ahrens  &^tt  Manufactur- 
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Ing  Company  against  the  CNelll  Manafac- 
turing  CompaDy.  Judgment  tor  plalntlfF,  and 
defendant  brln^  error.  Affirmed. 

Beece  A  Denny,  Cot  plaintiff  In  erior.  Hen- 
ry Walker,  tor  defendant  In  error. 

LUWIS,  J.  Alirais  &  Ott  Manufacturing 
Company  filed  a  petition  In  Floyd  superior 
court  against  O'Neill  Mannfacturlnr  Com- 
pany, alleging  that  petitioner  obtained  a  gen- 
eral Judgment  against  one  Fatten  at  the 
July  term,  1805,  of  Floyd  superior  court,  and 
a  fl.  fa.  Issued  thereon,  upon  which  there 
Is  now  an  unpaid  balance  owing  to  plaintiff. 
Upon  this  judgment  It  sued  out  and  had 
serred  a  summons  of  garnishment  on  De- 
cember 4,  1890,  returnable  to  the  January 
term,  1S97,  calling  upon  garnishee  to  answer 
what  it  was  Indebted  to,  or  what  property  and 
pffects  it  had  In  its  possession  belonging  to, 
the  defendant  Patton.  It  was  further  alleged 
that  no  answer  had  been  filed  in  response 
to  said  summons,  and  that  In  respect  to  the 
process  served  December  4,  1806,  the  case 
now  pending  In  court  Is  even  now  and  has 
been  In  default  since  the  July  term,  1807,  of 
that  court  Plaintiff  moved  that  the  court 
issue  an  order,  and  that  the  garnishee  show 
cause  on  the  10th  of  April,  1899.  during  the 
call  of  the  motion  docket,  why  plaintiff 
should  not  hare  Judgment  against  O'Neill 
Manufacturing  Company  for  the  balance  of 
its  debt  and  costs.  At  the  time  designated 
the  garnishee  appeared,  and  answered  the 
motion.  In  Its  answer  it  admitted  that  the 
original  garnishment  proceeding  and  bond 
had  entered  upon  It  a  service  of  garnish- 
ment upon  It  on  December  4,  1896;  but  al- 
leged that  It  had  answered  every  garnish- 
ment that  had  been  served  upon  It  In  this 
proceeding,  and  had  filed  such  answers  at 
tLe  time  directed  by  the  summonses  served; 
that  on  or  about  December  4,  1890,  It  was 
served  with  a  Bummons  of  garnishment, 
which,  according  to  Its  best  recollection  and 
belief,  was  In  this  case,  and  said  summons 
directed  It  to  make  answer  at  the  next  suc- 
ceeding term  of  the  city  court  of  Floyd  coun- 
ty, and  it  made  answer  thereto  accordingly 
to  the  city  court  of  Floyd  county.  It  fur- 
ther traverses  the  return  of  the  officer  dated 
December  4,  1896,  and  says  that  the  sum- 
mons of  garnishment  was  not  in  fact  served 
upon  O'Neill  Manufacturing  Company,  as 
appears  by  the  return  of  the  officer;  and  by 
way  of  amendment  to  Its  answer  tendered  an 
answer  to  the  garnishment,  denying  any  In- 
debtedness to  the  defendant,  and  preyed  tbat 
It  be  allowed  to  file  the  same  nunc  pro  tunc. 
It  appears  from  a  recital  In  the  bill  of  excep- 
tions that  the  garnishee  at  the  hearing  ei- 
)>ressly  declined  to  make  the  officer  who 
made  the  return  of  service  of  summons  of 
garnishment  dated  December  4,  1896,  a  par- 
ty to  the  traverse  and  proceedings  in  the 
case.  The  court  after  hearing  the  case, 
rendered  the  following  Judgment:  "Ahrens 


&  Ott  Manufacturing  Company.  T.  WUllam  A. 
Patton.  Defoidant  and  O'Neill  Manufactur- 
ing Company,  as  Garnishee.  Judgment  and 
FL  Fa.  Garnishment  Answer  and  Issne. 
At  JaniUry  Term.  1897.  In  Floyd  Superior 
Court  Principal,  $458.08;  Interest  120635; 
cost  on  fl.  fa.,  911.80.  It  appearing  to  the 
conrt  from  an  inspection  of  the  record  that 
the  plaintiff  has  obtained  a  judgment  against 
dtfendant;  that  execution  has  Issued  there- 
on for  the  sums  of  money  so  recovered;  that 
after  allowing  all  payments,  there  is  now 
due  upon  said  Judgment  the  several  sums  of 
principal,  Interest  and  costs  above  set  out 
opposite  the  case  stated;  It  further  appear- 
ing that  the  above-named  garnishee  was  on 
December  4,  1886,  at  9:60  o'clock  a.  m.,  serv- 
ed by  a  constable  vrlth  a  summons  of  gar- 
nishment returnable  to  the  third  Monday  in 
January,  1897;  that  no  answer  has  been 
made  and  filed  thereto,  either  at  the  first 
term  of  this  court  next  after,  or  at  any  sub- 
sequent term  of  this  court  but  that  the  gar- 
nishee in  the  above-entitled  case  is  even  now 
In  default — on  motion  of  counsel  for  plain- 
tiff the  case  is  entered  in  default,  and  judg- 
ment upon  said  default  Is  now  rendered  by 
the  court  In  favor  of  the  plaintiff  and  against 
the  garnishee,  the  O'Neill  Manufacturing 
Company,  for  the  sum  of  four  hundred  and 
fifty-eight  and  <>Vioo  dollars,  principal  debt; 
the  sum  of  two  hundred  and  six  and  'b/ioo 
dollars,  interest  to  January  19,  1S90;  eleven 
I  and  BB/ioD  dollars,  the  sum  due  for  costs  on 

j  said  fl.  fa.;  and  the  further  sum  of   

I  dollars,  for  costs  In  this  behalf  laid  out  and 
expended.    April  12,  1899.    W.  M.  Henry, 
I  Judge  Superior  Courts  Rome  Circuit."  Upon 
j  this  Judgment  the  garnishee  assigns  error 
I  In  its  bill  of  exceptions.    The  bill  of  excep- 
'  tlotts  also  alleges  error  in  sustaining  the 
j  oral  motion  of  counsel  for  plaintiff  in  fl.  fa. 
j  to  strike  the  answer  and  amended  answer  of 
;  tlio  garnishee  to  the  motion  to  enter  up  judg- 
I  meut  against  it  as  a  defaulting  garnishee, 
and  in  holding  that  the  garnishee  was  In  de- 
fault as  to  answer  to  said  garnishment  as 
charged  and  alleged  In  the  motion  to  enter 
up  judgment  and  In  entering  up  said  Judg- 
ment against  the   O'Neill  Manufacturing 
Company  as  a  defaulting  garnishee. 

1,  2.  The  return  of  the  officer  In  this  case 
clearly  meant  that  the  summons  was  served 
directing  the  garnishee  to  file  its  answer  in 
the  court  In  which  the  proceeding  was  pend- 
ing. There  was  really  no  contest  about  this 
construction  placed  by  the  court  upon  the  re- 
tui-n  of  the  officer.  In  response  to  this  mo- 
tion to  enter  up  a  Judgment  by  default 
against  the  garnishee  It  answered  that  the 
summons  served  upon  U  actually  directed 
It  to  make  answer  in  another  court.  This 
was,  in  effect  a  traverse  of  the  truth  of  the 
officer's  return  of  service.  In  such  a  case, 
in  order  to  have  the  Issue  of  this  traverse 
passed  upon  by  the  court  It  is  necessary 
to  make  the  officer  a  party  thereto.  This  the 
record  shows  the  garnishee  expressly  declln- 
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ed  to  do.  It  follows,  therefore,  tbat  there 
was  no  error  In  striking  the  answer  to  the 
plaintiff's  motion  to  enter  the  Judgment,  or 
In  entering  a  Judgment  In  the  plalntlfri  fa- 
vor against  the  garnishee. 

8.  It  appears  from  the  record  that  this 
garnishee  had  been  In  default  for  several 
terms.  It  Is  Insisted  by  counsel  for  plaintUI  In 
error  that  it  should  bare  been  allowed  to  file 
Its  answer  nunc  pro  tone  at  the  term  of  the 
court  at  which  this  case  was  tried.  No  suffi- 
cient reason  appearing  in  the  record  for  allow- 
ing the  garnishee  to  file  Its  answer  after  It  was 
In  default,  the  court  was  clearly  right  In  re- 
jecting the  same.  This  does  not  seem  to  be 
a  matter  eTen  In  the  discretion  of  the  court 
In  the  case  of  Bearden  t.  Railroad  Co^  82 
Qa.  606,  9  B.  E.  603,  it  appeared  that  the 
garnishee  was  In  default,  and  that  no  reason 
was  assigned  for  his  failure  to  answer.  This 
court  held  that  it  was  error  In  the  Judge 
below  to  allow  counsel  tor  the  garnishee 
further  time  to  look  Into  the  matter,  and  to 
refuse  to  strike  the  answer  of  the  garnishee 
aubsequently  filed,  and  to  enter  up  Judg- 
ment against  It  as  In  cases  of  default 
Judgment  affirmed.  All  the  Justices  concur- 
ring, except  FISH,  absent  on  account  of 
sickness. 


BBOWN  T.  STAIVL 
CBnpreme  Court  of  Georgia.    May  IS.  1900.) 

OARRIBRS— REHAININQ  IN  WRONG  CAR. 
Though  the  oolj  purpose  of  a  passenger  up- 
on a  railroad  train,  in  tiuteriiig  a  car  which  had 
been  set  apart  for  passengers  of  another  race, 
may  have  oeoi  to  pass  tbroagh  the  same  in  or- 
der to  reach  a  car  to  which  he  had  been  assign- 
ed, and  hi  which  he  had  been  pre-viously  riding, 
yet  if,  upon  being  requested  by  the  conductor 
to  leave  the  car  so  entoed.  he  refused  to  do  so. 
declared  he  would  ride  where  he  pleased,  and 
that  the  condnctor  had  no  right  to  pnt  him  out, 
and  was  thereupon  ejected  from  that  car,  such 
passenger  was  guilt?  of  the  forbidden  act  of 
"remaining"  In  a  car  other  than  that  to  whldi 
he  had  been  assigned,  and  therefore  liable  to 
prosecution  under  section  S28  of  the  Penal  Code, 
^yllabas  by  the  Court) 

Error  trom  superior  court  Washington 
coun^;  B.  D.  Evans,  Jndge. 

Julias  Brown  was  convicted  of  remaining 
In  a  car  other  than  tbat  to  whldi  he  had  been 
asBlgned,  and  brings  error.  Affirmed, 

Evans  &  Evans  and  Bi.  G.  Bayne,  tor  plain- 
tiff in  error.  B.  T.  BawIlngB,  Sol.  Gen,,  for 

the  State. 

LtTMPKIN,  P.  J.  Section  526  of  the  Penal 
Code  requires  railroad  companies  doing  busi- 
ness in  this  state  to  furnish  equal  accommoda- 
tions, in  separate  cars,  or  compartments  of 
cars,  for  white  and  colored  passengers.  Sec- 
tion 627  makes  It  the  duty  of  oonducton  or 
other  employes  in  charge  of  such  cars  to  as- 
sign passengers  to  their  reQ)ectiTe  cars  or 
compartments,  and  confers  upon  the  servants 
of  railroad  companies  ttie  necessary  police 


powoa  to  carry  oat  the  provlBlons  of  tiiese 
two  sections.  Section  62S  dedares  that  "auy 
passenger  remaining  In  any  car  or  compart- 
m&it  or  seat  other  than  that  to  which  he  m.iy 
have  been  assigned,  shall  t)e  guilty  of  a  mis- 
demeanor," and  empowers  conductors  and 
other  railroad  employes  to  eject  from  a  train 
or  car  any  passenger  who  refuses  to  remain 
"tn  such  car  or  compartment  or  seat  as  may 
be  assigned  to  him."  The  plaintiff  In  error 
was  convicted  In  the  county  court  of  Wash- 
ington county  of  violating  the  provisions  of 
the  section  last  mentioned,  and  thereupon 
sued  oat  a  certiorari  to  the  superior  court, 
to  the  OTerruUng  of  which  he  excepted.  The 
only  question  presented  for  determination  by 
this  court  is  whether  or  not  the  evidence  war- 
ranted the  judgment  of  guilty  rendered  by 
the  county  Judge,  who  tried  the  case  without 
a  Jury.  At  the  trial  It  appeared  that  an  ex- 
cursion train,  np(m  which  both  white  and 
colored  people  were  transported,  was  run 
from  Savannah  to  Macon.  Before  leaving  Sa- 
vannah, the  colored  passengers  were  assigned 
to  two  of  the  cars  composing  the  train,  and 
the  white  passengers  to  another  of  them. 
The  train  was  so  arranged  that  the  car  for 
the  white  people  was  placed  between  the  two 
cars  provided  for  the  colored  people.  At  a 
point  In  Washingt<»i  county.  Brown  left  tlie 
rear  car.  In  which  colored  people  were  riding, 
and  entered  the  car  In  which  the  white  pas- 
sengers were  seated.  The  condnctor,  with  the 
aid  of  a  passenger  whom  he  called  to  his  as- 
sistance, forcibly  ejected  Brown  from  the 
car  thus  entered  by  him,  and  the  grand  Jury 
BUlwequently  Indicted  him  for  ''rnnainln;" 
In  that  car  after  having  been  assigned  to  an- 
other. As  to  the  facts  above  recited  there 
was  practically  no  controversy.  It  Is  Infer- 
able from  the  testimony  of  the  conductor  that 
Brown  had  been  aeslgned  In  Savannah  to  the 
rear  car  set  apart  for  colored  people.  Accord- 
ing to  his  statement  however,  be  had  been 
assigned  to  the  front  car  provided  for  people 
of  his  race.  His  contention  was  that  having 
at  some  point  on  the  Journey  left  the  front  car 
and  gone  into  the  rear  car,  he  was  proceeding 
to  go  from  the  latter  to  the  former,  and  had 
for  this  purpose  only  entered  the  Intermediate 
car  occupied  by  white  people,  when  he  was 
accosted  by  the  condnctor  and  requested  to 
leave  the  same.  There  was,  however,  evi- 
dence toe  the  state  to  the  effect  that  when 
this  request  was  made.  Brown,  with  an  oath, 
refused  to  leave  the  car,  declaring  that  he  had 
paid  his  fare  and  had  a  right  to  ride  where 
he  pleased,  and  that  he  was  thereupon  eject- 
ed from  the  car.  It  makes  no  difference 
whether,  in  point  of  fact.  Brown's  proper 
place  was  In  the  front  or  In  the  rear  car  set 
apart  for  colored  people.  In  neither  event 
was  it  lawful  for  him  to  "remain"  tn  the  car 
provided  for  white  people,  after  being  request- 
ed by  the  conductor  to  leave  the  same.  Giv- 
ing the  accused  the  full  benefit  of  the  theory 
that  he  entered  the  white  people's  car  with 
no  Intention  except  to  pass  through  the  same, 


Digitized  by 


Google 


JAMES  T.  CHEBOKEE  LODGE,  KO.  66,  F.  &  A.  M. 


69 


and  would  luiTe  done  so  U  he  bad  not  been 
Intornptedt  tbe  above-recited  evldeiice  as  to 
what  actually  occurred  when  the  conductor 
accosted  him  warranted  the  conclusion  that  he 
ccHomitted  tbe  misdemeanor  forbidden  bj  sec- 
tion 528  of  the  Penal  Code.  He,  It  ts  true, 
denied  tbe  correctness  of  that  vmlon  of  the 
matter;  but  we  must  deal  with  the  case  upon 
the  assumption  that  tbe  Juiy.  as  It  was  their 
right  to  do,  believed  the  state's  witnesses.  If, 
when  requested  by  tbe  conductor  to  leave  the 
-white  people's  car,  tbe  accused  bad  pnnnptly 
proceeded  to  do  so,  as  required,  we  are  not 
prepared  to  say  be  would  have  been  a  crim- 
inal merely  because  of  the  fact  that  he  had 
unlawfully  entered  this  car.  The  gist  of  the 
offense  is  remaining  In  a  car  other  than  the 
one  to  which  a  passenger  may  have  been 
assigned,  and  the  state's  evidence  warranted 
a  finding  that  the  plaintiff  in  error  did  remain 
Jn  a  car  other  than  that  to  which  he  had  been 
assigned.  His  refusal  to  leave  the  car,  ac- 
companied by  the  positive  assertion  of  a  right 
to  ride  therein,  and  resistance  to  the  con- 
doctor's  effort  to  evict  blm,  certainly  was  re- 
maining, and  the  length  of  time  he  remained 
was,  of  course,  Immaterial.  Judgment  affirm- 
ed. All  the  justices  concurring,  except  FISH, 
J.,  absent  «i  aoconnt  of  aldmeis. 


JAMES  et  at  v.  CHBBOKBB  LODGE,  NO. 

66,  F.  &  A.  M. 
(Supreme  Court  of  Georgia.    April  11.  1900.) 
BSTOPPOL  BT  DBBD-DnUBCTINO  TBRDIOT. 

1.  That  a  deed  which  made  no  m«itlon  of,  or 
reference  to,  any  will,  and  wbidi  purported  to 
convey  a  designated  fractional  interest  In  Bped- 
fied  realty  located  la  this  state,  also  purported 
to  convey  all  the  grantor'a  interest  therein  by 
inheritance  from  a  named  deceased  pnson  or 
otherwise,  does  not  estop  the  grantee  from  set- 
tina  up,  as  against  persons  claiming  exclusive 
under  an  alleged  wul  of  such  decedent,  andei^ 
taking  to  devise  sach  realty,  that  the  instrument 
was  void  as  a  will  because  not  attested  accord- 
ing to  the  laws  of  this  state,  aJthoagh,  apon 
tbe  theory  that  it  was  void,  the  grantor,  at  the 
time  of  aecnting  the  deed,  had  no  Interest  in, 
or  title  to,  the  realty  in  question. 

2.  It  being  conceded  tluit,  unless  the  defend- 
ant in  this  case  was  estopped  frun  disputing  the 
validitT  of  the  allured  will  under  which  tbe 
plaintiffs  daimed,  they  had  no  right  to  recover, 
the  coart  did  not  err  in  directing  a  verdict  in 
favor  of  the  defendant. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Floyd  oounty; 
E.  J.  Beagan,  Judge. 

Action  by  Mary  J.  James  and  others 
against  Cherokee  liOdge,  No.  66,  Free  and 
Accepted  Masons.  Judgment  for  defendant. 
Plaintiffs  bring  error.  Affirmed. 

Wright  &.  Swing,  Fielder  ft  llnndy,  and 
Dean  &  Dean,  for  plaintiffs  In  error.  Max 
Meyerhardt,  for  defendant  In  error. 

COBB,  J.  Mary  J.  James  and  others 
brought  an  action  against  the  defendant,  a 
Masonic  lodge,  to  recover  a  city  lot  located 
in  Rome,  Oa.  Upon  the  trial  tbe  ftdlowlng 


facts  appeared:  The  will  of  Ambrose  MUls 
was  executed  in  184S.  It  was  probated  and 
admitted  to  record  In  the  state  of  North  Caro- 
lina In  1849,  and  contained  an  item  which 
devised  to  his  daughter  Jane  A.  King  the 
property  in  controversy,  to  be  held  by  her 
"during  her  natural  life,  for  the  use  and  sup- 
p<at  of  herself  and  cdiildren,  and  at  her  death 
said  property  *  *  *  to  be  equally  divided 
amtmg  the  hein  of  her  body."  To  this  will 
there  were  <»ily  two  witnesses.  Jane  A 
King  caused  a  certified  copy  of  this  will  to 
be  recorded  In  the  office  of  the  ordinary  of 
Floyd  county,  where  the  property  was  locat- 
ed. She  died  In  1680,  havbig  had  bom  to 
her  eight  dilldren,  three  of  whMO  died  before 
she  did  leaving  children.  The  plaintiffs  In 
the  present  case  are  the  children  of  these 
three  children,  viz.:  Rebecca  HIU,  who  was 
bom  In  1838,  and  died  in  1879;  Eva  Gibson, 
who  was  bom  In  1836,  and  died  in  1886;  and 
Mary  L.  Rose,  who  was  bom  In  1880,  and 
died  in  18S4.  In  1869  the  eight  children  of 
Jane  A.  King  conveyed  all  of  their  interest 
In  the  property  in  controversy  to  Turner  A 
Cleaves,  and  in  the  recwd  are  deeds  show- 
ing that  the  dtf  endant  Is  the  successor  In  title 
of  Cleaves.  The  deed  from  Rebecca  Hill 
conveyed  a  one-eighth  interest  in  the  proper^ 
ty,  and  also  "all  the  rights  whieb  said  Re- 
becca A.  Hill  has  by  inheritance  from  ber 
grandfather  Ambrose  Mills  or  In  any  other 
way."  Tbe  deed  from  Eva  Gibson  conveyed 
a  one-eighth  undivided  interest  In  tbe  prop- 
erty. Tbe  deed  from  Mary  L.  Rose  conveyed 
a  one-eighth  Interest  In  the  property,  the 
grantor  describing  her  Interest  as  being  "all 
the  Interest  I  have  by  inheritance  from  my 
grandfather,  or  by  deed  of  gift  or  otbwwlse 
from  my  mother,  or  in  any  other  way,  and 
also  all  the  Interest  of  my  children  In  said 
property."  The  judge  directed  a  verdict  In 
favor  of  the  defendant,  and  to  this  the  plain- 
tiffs CTcepted. 

1.  The  wiU  of  Ambrose  Mills  not  having 
beoi  executed  according  to  the  laws  of  Oeor* 
gla,  title  to  realty  situated  In  this  atate  would 
not  pass  thereunder.  Knight  v.  Wheedon, 
IM  Ga.  309,  80  S.  B.  794.  It  was  not  con- 
tended that  the  will  was  operative  In  this 
state,  but  the  position  of  counsel  for  plain- 
tiff In  error  was  that  as  Mrs.  King  bad  rec- 
ognized the  will  as  valid,  and  as  It  appeared 
from  the  language  used  in  the  deeds  from  ber 
children  to  Cleaves  that  they  bad  also  treat- 
ed the  prc^erty  as  passing  under  tbe  will, 
they,  and  those  claiming  under  them,  would 
be  estopped  to  deny  tbe  validity  of  the  will, 
and  that  the  defendant,  who  idalms  under 
Cleaves,  would  be  likewise  estt^ped.  Let  It 
be  conceded  that  the  law  Is  that  <me  who 
expressly  recognizes  as  valid  a  will  which 
is  not  valid,  and  who  in  terms  conveys  an 
interest  in  property  as  having  been  acquired 
under  such  will,  would  be  estopped  from  de- 
nying the  validity  of  tbe  will,  and  that  his 
grantees  would  be  likewise  estopped;  there 
Is  not  a  word  in  the  deeds  from  fba  parente 
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of  the  plaintiffs  lo  the  present  case  to 
Cleaves  which  refers  to  the  will  of  Ambrose 
Mills,  and  the  only  statement  In  any  of  the 
deeds  which  would  connect  the  conveyance 
In  any  way  with  the  will  Is  that  a  one-eighth 
interest  is  eonveyed  In  each  one,  which 
might  in  a  certain  contingency,  have  been 
the  interest  which  they  would  have  acquir- 
ed under  the  will  of  Ambrose  Mills.  Con- 
struing the  language  nsed  In  the  deeds  most 
favorably  to  the  plaintiffs.  It  would  give  rise 
to  a  mere  conjecture  that  the  parties  were 
dealing  with  the  property  as  If  their  title 
Had  been  derived  through  the  will.  An  es- 
toppel must  have  more  than  tliis  for  Its 
foundation.  What  was  done  by  Jane  A. 
l^ing  and  her  children,  other  than  the  par- 
ents of  the  plaintiffs,  would  no't  have  the  ef- 
fect of  estopping  Cleaves  or  bis  successor 
In  title,  the  defendant,  from  setting  up 
against  the  plaintiffs  the  Invalidity  of  the 
win.  Neither  the  parents  of  the  plaintiffs 
nor  their  grantees  would  be  bound  In  any 
way  by  what  the  other  children  of  Jane  A. 
King  did,  nor  would  any  of  the  children  of 
Jane  A.  King  be  bound  by  her  voluntary  act 
in  having  a  certified  copy  of  the  will  re- 
corded In  this  state.  There  being  no  law 
authorizing  the  record  of  a  certified  copy  of 
such  a  will  in  this  state.  Its  presence  In  the 
office  of  the  ordinary  of  Floyd  county  would 
not  be  notice  to  any  one,  and  its  being  so  re- 
corded. If  it  had  any  effect  at  all,  would  cer- 
tainly not  affect  the  rights  of  any  one  save 
those  directly  connected  with  or  concerned 
in  having  the  record  made.  Even  If  It  be 
conceded  that  Jane  A.  King  would  be  es- 
topped from  setting  up  title  to  the  property 
except  as  the  will  provided,  there  is  nothing 
in  the  deeds  of  any  of  the  children  which 
would  amount  to  an  election  to  claim  under 
the  will,  and  therefore  the  grantee  in  these 
deeds  acquired  whatever  interest  the  gran- 
tors bad,  no  matter  from  what  source  It  may 
have  been  derived. 

2.  The  plaintiffs  In  the  present  case  de- 
pended entirely  for  a  recovery  upon  the  will 
of  their  great-grandfather,  and  consequently 
what  their  rights  may  be  as  heirs  at  law  Is 
not  determined  in  the  present  case.  The 
court  did  not  err  In  directing  a  verdict  In 
favor  of  the  defendant.  Judgment  affirmed. 
All  the  Justices  concurring. 


WEBB  et  al.  r.  PARES. 
(Snpmne  Oonrt  of  Georgia.  May  12,  1900.) 

SAM  BT  ADMINISTRATOR— CONPUCTING  TI- 
TLES—ADJUDICATION. 

Personi  whose  alleged  Interests  Id  lands  ad- 
i-erttiipd  for  sale  by  an  administrator  are  an- 
tagoniFtie,  and  who  file  separate  and  Independ- 
eat  claims  thereto,  camiot,  merely  because  they 
Hre  insolTent.  be  projperly  joined  as  coilefendants 
to  an  eqaitable  petition  brought  by  the  admia- 
istrator.  prayine  that  the  prosecution  of  the 
claims  be  enjoined,  that  a  receiver  be  appointed 
to  talce  charRc  of  the  lands  pendente  lite,  and 
that  the  conflictii^  claims  of  title  be  adjudicated 


and  settled  by  the  jndgm«it  to  be  raidered  apon 
BQch  petition. 
(Syllabus  hy  the  Court.) 

Error  from  superior  court,  GUmv  county; 
George  F.  Gober,  Judge. 

Petition  by  R.  P.  Parka,  administrator, 
against  Mary  E.  Webb  and  M.  M.  Barnes. 
Judgment  for  petition^:,  and  defendants 
bring  error.  Reversed. 

Clay  &  Blair  and  J.  P.  Perry,  for  plaintiffs 
in  error.  Teasley  &  Hatcheson,  Cor  deCend- 
ant  In  error. 

LUMPKIN.  P.  J.  This  was  a  peUtion  by 
R.  P.  Parka,  as  administrator  of  the  estate 
of  M.  M.  Parks, '  deceased,  against  Mary  K. 
Webb  and  M.  M.  Barnes.  .The  petition  made, 
in  brief,  the  following  case:  The  adminis- 
trator had  obtained  from  the  court  ot  or- 
dinary an  order  authorizing  bim  to  sell  sev- 
eral lots  of  land  belonging  to  the  estate  of  tiit* 
Intestate.  These  lands  were  duly  advertlseii 
for  sale  on  the  first  Tuesday  in  December, 
1809.  Mary  £1  Webb,  one  of  the  defendants, 
filed  a  claim  to  several  of  the  lota.  M.  M. 
Barnes,  the  other  defendant,  filed  a  claim  to 
all  of  the  lots.  Each  claimed  separately  and 
independently  of  the  other.  Both  claims 
were  returnable  to  the  May  term.  1900,  of 
the  superior  court.  Defendants  are  Insolvent. 
The  prayers  of  the  petition  were  that  a  re- 
ceiver be  appointed  to  take  charge  of  the 
lands  and  hold  the  same  under  the  direction 
of  the  court,  that  the  defendants  be  enjoined 
from  prosecuting  the  claim  cases,  and  that 
their  rights  In  the  premises  be  determined 
by  the  Judgment  to  be  rendered  upon  this 
petition.  The  defendants  filed  separate  de- 
murrers, in  which  they  set  op  that  the  peti- 
tion was  not  maintainable,  because  it  showed 
on  Its  face  that  the  claims  filed  by  them  were 
separate  and  distinct;  that  they  were  differ- 
ent persons,  claiming  Independently  of  each 
other;  that  their  Interests  In  the  lands  were 
several;  and  that  for  these  reasons  they  could 
not  be  Joined  In  the  same  action.  At  the 
hearing  before  the  Judge  the  demurrers  were 
considered  in  connection  with  the  applica- 
tion for  an  Injunction  and  the  appointment  of 
a  receiver.  His  honor,  being  of  the  opinion 
that  the  demurrers  were  not  well  taken,  and 
acting  upon  the  case  as  presented  by  the  evi- 
dence, appointed  a  receiver  and  granted  au 
injunction  as  prayed  In  the  petition.  To  this 
the  defendants  excepted. 

We  have  no  hesitation  In  reaching  the  con- 
duBion  that  there  was  a  misjoinder  of  par- 
ties defendant.  There  Is  no  allegation  tliat 
the  defendants  have  any  common  interest  In 
the  lands  in  dispute,  or  that  there  was  any 
collusion  Ijetween  them.  Nor  does  the  peti- 
tion set  forth  any  fact  showing  a  necessity 
for  Joining  these  defendants  In  the  same  ac- 
tion. Indeed,  It  distinctly  appears  that  there 
is  no  bond  of  union  between  them,  save  the 
fact  that  both  are  poor.  So  far  as  can  be 
gathered  from  the  petition,  their  Interests  In 
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the  subject-matter  In  controTersr  are  direct- 
ly auta^ouistiCt  and  It  does  not  appear  that 
the  issue  or  Issues  InTolved  In  the  dispute  be- 
tween either  claimant  and  the  plalntlft  is  or 
are  identical  with  the  issue  or  Issues  to  be 
determined  in  the  controversy  between  the 
plalntUI  and  the  other  claimant  On  the  con- 
trary, the  petition  Itself  strongly  indicates 
that  the  questions  to  be  adjudicated  In  one  of 
the  claim  cases  would  necessarily  be  differ- 
ent-from  those  to  be  disposed  of  in  the  other. 
Eridently  the  two  claimants  do  not  stand  on 
the  same  ground,  or  plant  their  respective  con- 
tentions upon  propositions  of  law  or  fact 
which  they  have  a  common  interest  In  main- 
taining against  the  plaintiff.  This  case  dif- 
fers widely  fn»n  that  of  Smith  v.  Dobbins, 
87  Oa.  303,  13  S.  £.  496.  There  several  exe- 
cutions, in  favor  of  different  creditors  of  a 
common  debtor,  were  levied  on  land  as  his 
property.  A  third  person  claimed  as  against 
them  all,  and  it  appeared  that  the  several 
claim  cases  all  Involved  "the  same  question," 
and  that  It  was  one  "upon  the  decision  of 
which  the  subjection  pr  nonsubjectlon  of  the 
property  to  all  the  executions"  depended. 
Accordingly  It  was  held,  and  we  think  prop- 
erly, that  the  claimant  could,  by  filing  an 
equitable  petition,  "bring  to  trial  all  of  the 
claim  together."  He  bad  identically  the  same 
contention  to  make  against  each  and  every 
plaintiff  In  execution,  and  they  were  Jointly 
Interested  in  defeating  that  contention.  The 
de<d8lon  in  that  case,  and  the  authorities  cit- 
ed In  the  opinion,  rest  upm  the  principle  that 
when  there  Is  "one  common  right  in  contro- 
versy," whidi  several  persons  have  a  Joint 
Interest  In  establishing  against  one  person,  or 
wlil(di  one  person  has  the  right  to  assert 
against  several,  equity  may  intervene  and 
have  the  whole  matter  determined  In  one  ac- 
tion, notwithstanding  there  may  be  no  privity 
of  law  or  estate  between  the  several  persona 
thus  Jointly  Interested  in  the  subject-matter 
of  the  controversy.  When,  however,  a  num- 
ber of  persons  are  at  variance  among  them- 
selves as  to  their  alleged  rights  with  respect 
to  particular  property,  each  claiming  antag- 
onistically to  all  the  others,  and  there  is  no 
"community  of  Interest  among  them  In  the 
<luestlons  ot  law  and  fact  involved  In  the  gen- 
eral controversy,  or  in  the  kind  and  form  of 
relief  -wbidh  they,  respectively,  and  each  for 
himself,  demand,  equity  will  not  compel  them 
to  consolidate  and  engage  in  a  pellmell  strug- 
g\e.  In  other  words,  If  we  may  borrow  a 
warlike  Illustration,  it  would  not  be  Just  or 
fair  to  constrain  soldiers  at  enmity  with  each 
other  to  fight  side  by  side  against  a  com- 
mon foe,  nor  to  allow  the  latter  the  advantage 
of  having  the  attention  of  his  adversaries  di- 
verted from  attacks  they  might  successfully 
make  upon  him  by  pressing  distractions  and 
causes  of  quarrel  among  themselves.  We  are 
clear  that  each  of  the  claimants  In  this  case 
has  a  right  to  have  his  individual  and  inde- 
pendent claim  of  titie  against  the  plaintiff 
tried  separately,  iritliout  being  burdened  with 


the. trial  of  any  other  Issue;  and  it  follows 
that  the  court  erred  In  not  holding  that  the 
demurrers  were  well  taken,  and  consequent- 
ly in  not  denying  the  prayers  for  the  appoint- 
ment of  a  receive  and  the  granting  of  an 
Injunction.  Judgmrat  reversed.  All  the  Jus- 
tices concurring,  except  FISH,  3n  absent  on 
account  ot  alckness. 


COCHRAN  et  al.  v.  HCDSOK,  Ordloary. 

(Supreme  Court  of  Oeorgia.    May  11,  1900.) 

WILL-CONSTRUCTION— NATURE  OP  ESTATE— 
PAROL  HVIDBNCB^FRIVOLODS  APPEAL. 

X.  A  will  declared  the  testamentary  intention 
as  follows:  "I  give,  devise,  and  bequeath  to 
my  beloved  wife  •  •  *  all  my  property, 
both  real,  mineral,  and  personal,  wherever  it 
may  be.  I  also  give  to  her  my  dwelling  house, 
and  the  use  of  all  improvements;  also  [certain 
described  lots  of  land];  to  have  and  to  hold  the 
same  her  natnra]  life,  and  after  her  decease  I 
devise  and  bequeath  •  •  ♦  the  above"  to 
four  named  da  ugh  ten.  EM,  that  the  wife  took 
an  estate  for  life  In  all  of  the  property  of  the 
testator,  both  real  and  personal,  with  rnnainder 
to  his  daughters. 

2.  The  language  of  this  will  was  nnamblgo- 
ons,  and  parol  evidence  was  Inadmissible  to  show 
the  testator's  Intention,  but,  inasmuch  as  the 
parol  evidence  introdaced  tended  to  sui)port  the 
eonstmction  given  above,  Its  admission  was 
harmless. 

3.  It  clearly  appearing  that  the  defendant  in 
error  has  broaght  to  this  court  soperfluous  and 
immaterial  portions  of  the  record.  It  Is  adjudged 
that  the  oosts  thns  htcarred  be  said  by  Urn. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Paulding  cotin- 
ty;  0.  O.  Janes.  Judge. 

Action  by  F.  P.  Hudson,  ordlnair.  for  the 
nse  of  the  heirs  of  A.  H.  Wood,  deceased, 
against  W.  L.  Oochran,  executor,  and  others. 
Judgment  for  plalntiffii,  and  defendants 
bring  error.  Affirmed. 

A.  J.  Camp,  A.  L.  Bartlett,  and  Xj.  M. 
Washington,  for  plaintiffs  In  error.  J.  J. 
Northcutt.  for  defendants  in  error. 

SIMMONS,  O.  J.  In  the  year  1888  Jerry 
Wood  died,  leaving  a  will,  the  portion  of 
which  necessary  to  the  present  discussion 
was  as  follows:  "I  give,  devise,  and  be- 
queath to  my  beloved  wife,  A  M.  Wood,  all 
my  property,  both  real,  mineral,  and  per- 
sonal, wherever  It  may  be.  I  also  give  to 
her  my  dwelling  bouse,  and  the  use  of  all 
Improvements:  also  [certain  described  lota 
of  land];  to  have  and  to  hold  the  same  her 
natural  life,  and  after  her  decease  I  devise, 
bequeath,  and  therefore  in  the  following 
manner  I  desire  and  direct  the  above  be 
equally  divided  between  my  four  daughters 
as  follows,"  etc.  The  wife  and  one  Cochran 
were  appointed  executrix  and  executor  of 
the  win.  It  seems  that  Cochran  alone  quali- 
fied. The  wife  lived  until  1S97.  After  her 
death  the  four  daughters  mentioned  in  the 
will  filed  their  equitable  petition  against 
C^hran,  the  executor,  for  an  account  and 
settlement,  claiming  that  their  mother  (Uib. 
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Wood)  had  been  given  only  a  life  estate  in 
any  of  the  testator's  property.  The  execu- 
tor claimed  that  these  daughters  were  not 
entitled  to  recover,  as  legatees  under  the 
win,  any  of  the  personal  property  of  the  tes- 
tator; that  the  wUI  gave  to  the  widow  of 
the  testator  an  absolute  fee  In  the  personal 
property  and  a  life  estate  in  the  described 
realty.  The  case  was  referred  to  an  auditor 
to  report  on  the  accounts  of  the  executor. 
The  auditor  was  given  power  to  decide  qnes- 
tlous  both  of  law  and  of  fact  which  arose 
In  the  litigation.  In  his  report  on  the  law 
of  the  case  he  held  that  the  contentious  of 
the  erecutor  were  sound,  and  that  the  will 
gave  to  the  widow  a  life  estate  in  the  real 
property  only,  and  an  absolute  estate  in  the 
personalty.  So  far  as  we  can  understand 
the  auditor's  report  and  the  exceptions  there- 
to, he  seems  to  have  refused,  In  the  hearing 
before  him,  to  admit  parol  evidence  as  to 
the  Intention  of  the  testator  In  regard  to  the 
personalty  and  as  to  the  value  of  the  per- 
sonalty which  went  into  the  hands  of  the 
executor.  The  plalntlfts  filed  two  exceptions 
of  law  to  these  rulings  of  the  auditor: 
First,  that  he  had  erroneously  construed  the 
wUl  in  holding  that  it  gave  the  widow  a  life 
estate  in  the  land  only  and  an  absolute  es- 
tate In  the  personalty;  and,  second,  that  It 
was  erroneous  to  exclude  the  evidence  above 
mentioned.  When  the  case  came  on  for  a 
hearing  In  the  superior  court,  the  Judge  sus- 
tained these  two  exceptions,  and  ruled  that 
the  will  gave  the  widow  a  life  estate  only 
In  all  of  the  property  of  the  testator,  both 
real  and  personal,  and  that  the  daughters 
took  the  remainder  In  all;  and  also  that  the 
auditor  erred  In  excluding  the  evidence  above 
mentioned.  The  auditor,  while  he  excluded 
the  evidence  as  to  the  intention  of  the  testa- 
tor and  as  to  the  value  of  the  personalty 
which  went  into  the  hands  of  the  executor, 
made  a  calculation  as  to  the  liability  of  the 
executor  in  case^the  evidence  should  have 
been  admitted.  On  this  calculation  he  found 
that  the  executor  was  liable,  In  the  event 
the  widow  was  entitled  to  a  life  estate  on^ 
In  the  real  and  personal  property  of  the  tes- 
tat(»>.  In  a  certain  amount  No  exceptions  of 
fact  having  been  flled,  the  Judge,  having 
ruled  on  the  questions  of  law  as  above  de- 
tailed, directed  a  verdict  for  the  plaintiffs 
for  the  amount  so  found  by  the  auditor. 
The  only  questions  argued  here  were  as  to 
the  alleged  error  of  the  Judge  In  sustaining 
the  two  exceptions  to  the  auditor's  report; 
that  is,  as  to  the  construction  of  the  wUl 
and  the  admissibility  of  the  evidence. 

1.  We  think  that  the  will  Is  unamblgnoas 
as  to  both  the  real  and  the  personal  prop- 
erty of  the  testator.  In  our  opinion,  It  was 
clearly  the  testator's  intention  to  give  his 
wife  only  a  life  estate  In  each.  The  fact 
that  he  described  the  realty  more  particular- 
ly, after  a  general  devise  of  all  of  his  prop- 
erty, does  not  show  that  he  Intended  the 
limitation  to  the  life  of  the  wife  to  apsAj  to 


that  property  only.  The  will  was  evidently 
written  by  a  person  unskilled  In  writing 
such  Instruments,  and  he  may  have  thought 
It  was  necessary  to  describe  the  land  in  or- 
der to  pass  the  title.  At  any  rate,  the  es- 
tate of  the  wife  Is  limited  to  her  life  In  all 
the  property,  for  the  will  declares  that  she 
Is  "to  have  and  to  hold  the  same"  for  her 
life  only.  The  words  '*the  same"  apply  to 
all  the  property  devised  and  bequeathed  In 
this  portion  of  the  will.  In  disposing  of  the 
remainder  Interests  in  this  property,  the 
will  uses  the  words  "the  above."  It  will  be 
observed  that  the  testator  first  gave  every- 
thing be  owned  to  his  wife,  and  the  subse- 
quent language  seems  clearly  to  limit  her 
estate  therein  to  her  life.  Wh«i  the  words 
"the  same"  and  "the  above"  were  used,  they 
evidently  referred  to  all  the  property  Just 
above  described,  and  applied  to  all  of  it. 
We  fbtnk  It  clear  that  It  was  Qie  intention 
of  the  testator  to  give  to  his  wife  a  life  es- 
tate only  In  all  of  his  property,  both  real 
and  .personal,  with  remainder  In  all  to  his 
four  daughters.  It  was  contended  that  the 
first  clause  or  sentence  of  this  part  of  the 
will  gives  the  wife  the  absolute  fee  In  the 
entire  property,  real  and  personal;  and  the 
succeeding  clause,  which  undertakes  to  lim- 
it her  estate  to  her  life,  is  repugnant  to  the 
first,  and  Is  therefore  void.  This  position, 
even  If  the  clauses  be  conceded  to  be  sepa- 
rate. Is  answered  by  the  decision  in  the  case 
oC  Sheftall  v.  Roberts,  80  Ga.  4S3,  where  it 
was  held  that,  "If  a  testator  gives,  In  one 
part  of  his  will,  an  absolute  estate,  and  In  a 
subsequent  clause  cuts  down  such  estate  to 
a  less  Interest,  the  ^ior  gift  1>  restricted 
accordingly." 

2.  The  Judge's  construction  of  the  vrlll 
having  been  correct  he  did  not  err  In  sus- 
taining 80  much  of  the  second  exception  to 
the  auditor's  report  as  complained  of  his 
ruling  out  evidence  of  .the  value  of  the  per- 
sonal property  which  went  Into  the  execu- 
tor's handa  The  daught^s  had  the  remain- 
der Interest  In  the  personalty,  and  were,  of 
course,  entitled  to  an  accounting  for  It 
There  being  no  ambiguity  In  the  will.  It  was 
erroneous  to  sustain  that  part  of  the  excep- 
tions which  complained  of  the  ruling  oat  of 
evidence  of  the  testator's  intention  as  to  the 
personal  property.  Inasmuch,  however,  as 
the  evidence  was  In  consonance  with  what 
we  think  the  will  meant,  It  was  harmless, 
and  will,  therefore,  not  wotk  a  reversal  of 
the  case. 

3.  This  case  was  brought  here  purely  oa 
questions  of  law,— the  construction  of  the  will, 
and  the  admissibility  at  the  evidence  to  which 
objection  had  been  made.  The  plaintiff  In 
error  q^edfled,  as  necessary  to  be  brought  to 
this  court  only  such  parts  of  the  record  as 
were  necessary  to  a  dear  understanding  of 
the  errors  complained  of.  The  defendant  In 
error  was  not  satisfied  with  tills  spedflcatlmi 
of  record,  hat  applied  to  the  Jn^ie,  under 
section  D086  of  the  ClvU  Oode^  to  ordw  all  of 


Digitized  by 


Google 


PARKS  T. 


STATE. 


78 


tbe  erldence  sent  up.  The  Judge  granted  the 
order,  and  In  compliance  therewith  the  clerk 
sent  up  110  additional  pages  of  written  erl- 
dence. taken  before  the  auditor,  and  consist- 
ing nuinly  of  an  inventory  and  appraisement 
of  the  testator's  personal  property,  list  of 
notea  and  accounts,  sale  bill  of  personal  prop- 
ertyt  returns  of  the  executor,  and  things  of 
that  sort,  not  one  of  which  throws  tbe  least 
light  upon  the  questions  made  ^  the  bill  of 
exceptions.  It  was  wholly  unnecessary  to 
burden  this  court  with  the  task  of  looking 
over  this  mass  of  Immaterial  matter,  and  we 
therefore  direct,  under  the  second  paragraph 
of  section  5536  of  the  GlrU  Code,  that  the 
defendant  in  error  pay  tbe  clerk's  costs  In 
the  court  below  for  bringing  up  this  Immsr 
terlal  and  superfluous  matter.  Judgment  af- 
firmed, with  dlrectlffli.  All  tbe  Justices  ram- 
curring.  except  VIBB,  absmt  on  acoonut 
of  sickness. 


PARKS  T.  STATSL 

(Supreme  Court  of  Georgia.   May  11,  1900.) 

CRIMINAL  LAW— APPKAli  IN  PORMA  PAUPBRI8 
-CONSTITUTIONAL  LAW— CODE 
— PROFANITT. 

1.  An  affidaTit  filed  for  the  purpose  of  bring- 
ing a  case  to  this  court  In  forma  paaperis  must 
be  "intitoled  in  tbe  cause,"  or  otherwise  on 
Its  face  affirmatlTely  show  Its  rdation  thereto, 
or  It  will  not  be  treated  as  snffldent  to  rciiere 
the  plaintiff  in  error,  or  bis  attorney,  from  pay- 
ing the  costs  accruing  in  this  court. 

2.  Though  an  act  passed  prior  to  the  adoption 
of  the  Code  of  1896,  and  wbldi  was  incorporat- 
ed therein,  be  subject  to  the  constitntloiial  ob- 
jeetiou  that  it  contains  matter  different  from 
what  is  expressed  in  its  tltlb  or  that  it  at- 
tempts to  amend  a  section  of  the  Code  by  a 
mere  reference  to  Its  number,  these  defects 
would  not  render  iUTalid  the  section  of  tbe  Code 
cmbq^ing  the  act 

S.  The  evidence  was  not  sufficient  to  warrant 
itte  veidict,  and  tbe  Judge  erred  in  orerruUng  tbe 
certiorari. 

(SylUbus  by  the  Court) 

Error  from  superior  coart*  Sumtra  county; 
Z.  A.  Llttlejobn.  Judge. 

Joe  Parks  was  convicted  of  using  profane 
langnage  In  tbe  presence  of  a  female.  From 
a  judgment  at  ihe  superior  court  afllrmlng 
conviction,  be  brings  error.  Beversed. 

Blalock  &  Cobb,  for  plaintiff  In  error.  F. 
A.  Hooper,  BoL  Glen.,  for  the  State. 

COBB,  J.  The  accused  was  tried  In  the 
county  court  up<^  an  accusation  charging 
hhn  with  a  violation  of  that  part  of  sectlwi 
886  of  tbe  Penal  Code  which  makes  criminal 
the  use  of  profane  language  In  tbe  presence 
of  a  female.  Upon  conviction  be  applied  to 
the  Judge  of  the  superlc^  court  for  a  writ  of 
certiorari,  up<Mi  the  hearli^  of  which  the 
Judgment  of  the  county  court  was  afflrmed, 
and  the  accused  excepted. 

1.  The  affidavit  filed  by  the  accused  tor  the 
purpose  of  relieving  himself  from  tbe  pay- 
ment of  the  costs  accruing  in  this  court  In  tbe 
present  case  Is  as  follows: 

"Georgia,  Sumter  County.  Personally  comes 


Joe  Parks,  who  on  oatb  says  that  be  Is  un- 
able, from  his  poverty,  to  pay  the  costs  or  give 
the  security  for  the  eventual  condemnation 
money,  and  that  bis  counsel  has  advised  him 
that  he  has  good  cause  for  a  writ  of  error. 

bla 

"Joe   X  Parks, 
mark. 

"Swwn  to  ft  subscribed  before  me  this 
March  Sltb,  1000. 

"H.  B.  Allen,  Deputy  Clk..  S.  O." 

It  will  be  noticed  that  the  name  of  tbe 
case  to  which  the  affidavit  Is  claimed  to  re- 
late does  not  appear  anywhere  in  the  affi- 
davit The  general  rule  Is  that  affidavits  to 
be  used  In  Judicial  proceedings  should  be  "in- 
tituled In  the  cause."  Warren  v.  Monnlsb, 
87  Ga.  889,  23  S.  B.  828;  1  Enc.  PL  &  Prac. 
pp.  811  (1).  "a,"  874  (6).  The  reason  for  the 
rule  Is  that  when  the  affidavit  la  thus  Iden- 
tified as  being  connected  with  the  case  to 
which  It  relates,  the  affiant  may  be  indicted 
for  perjury  In  the  event  tbe  statements  made 
In  the  affidavit  are  false.  If  the  affidavit  is 
not  entitled  in  the  cause,  or  if  the  name  of 
the  case  does  not  aro^ar  In  some  part  of  the 
affidavit  or  the  statements  made  therein  be 
not  sufficient  to  indicate  to  what  case  tbe  affi- 
davit relates,  It  could  not  be  used  as  a  foun- 
dation for  a  prosecution  for  perjury,  and  for 
this  reason  it  should  not  be  received  as  evi- 
dence In  any  court  in  any  proceeding  whatever. 
Appljrlng  this  rule  to  the  present  case,  the 
affidavit  vpoa  which  the  plaln,^  In  error  re- 
lies to  relieve  him  from  paying  the  costs  ac- 
cruing In  this  court  cannot  be  considered.  It 
Is  neither  entitled  In  the  cause,  nor  Is  there 
anything  In  tbe  alSdavlt  to  indicate  to  what 
cause  It  relates.  The  defect  In  tbe  affidavit 
cannot  be  cured  by  a  certificate  from  the 
clerk  of  tbe  superior  court  that  after  the  affi- 
davit was  filed  In  bis  court  he  indorsed  upon 
the  back  thereof  the  title  of  this  case.  The 
clerk  bad  no  authority  to  do  this. 

2.  Tbe  accused  moved  to  quash  the  accusa- 
tltm  on  the  ground  that  the  act  making  penal 
tbe  use  of  profane  language  In  the  presence 
of  a  female  was  unconstitutional,  for  the  rea- 
son that  It  contained  matter  different  from 
what  was  expressed  In  Its  title,  and  was  an 
effort  to  amend  a  section  of  the  Code  by  a 
mere  reference  to  the  number  of  the  section. 
We  will  not  Inquire  whether  or  not  these  at- 
tacks upon  the  act  are  well  founded,  because 
the  act  was  Incorporated  into  tbe  Oode  of 
1S95,  and  these  defects.  If  they  exist  would 
not  render  Invalid  the  section  of  the  Code 
embodying  the  act  Ballway  Co.  v.  State.  104 
Ga.  881.  81  8.  B.  581.  42  L.  R.  A.  518  (Syl., 
point  5). 

8.  While  the  evidence  bi  this  case  amply 
supported  a  finding  that  the  accused  used  the 
language  charged  In  the  accusation,  it  was 
not  sufficient  to  authorize  a  finding  that  when 
be  used  the  same  be  knew  tlutt  a  female  was 
within  hearing,  or  that  he  used  the  same  un- 
der circumstances  that  be  must  have  known 
this  fact.  It  is  true,  tbe  language  was  used 
on  a  public  road  near  a  dwelUnn  bouse,  and 
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a  female  was  In  the  house  and  heard  the 
language,  bat  It  does  not  appear  that  the  ac- 
cused knew  who  constituted  the  members  of 
the  household  of  the  man  who  owned  the 
house.  Taking  the  evidence  as  a  whole,  It 
did  not  warrant  the  convictiOD  of  the  accused 
of  the  offense  charged  in  the  accusation. 
Judgment  reversed.  All  the  Justices  concur- 
ring, except  FISH,  J.,  absent  on  account  of 
sickness. 


SORREUiS  V.  CXJLLINS. 
(Sapreme  Court  of  Georgia.  April  9,  1900.) 

oirr  CAUSA  hortis-^delivbrt— bvidbncb 

— DIRBCnNQ  VBRDICT. 

1.  In  order  to  consUtnte  a  valid  gift  of  per- 
Bonalt7.  made  by  one  in  view  of  ImpendiDg  dis- 
solution, it  is  not  nece88ar7  that  there  should 
be  a  delivery  of  the  property  to  the  donee  pei^ 
sonally;  hat  saoh  a  delivery  may  be  effected, 
and  the  gift  rendered  validi  by  a  delivery  to  a 
third  person  In  trust  and  for  the  benefit  of  tbe 
donee. 

2.  If  personal  property  be  delivered  by  the 
owner  to  another  for  a  third  person,  with  the 
intention  of  making  a  donatio  causa  mortis,  at 
a  time  when  the  donor  is  not  in  hla  last  illness, 
this,  without  more,  would  not  be  sufficient  to  ef- 
fectuate tbe  gift;  but  if  the  donor,  while  In  his 
last  illness  and  conscious  of  the  approach  of 
death,  reaffirms  the  gift,  and  requests  the  per- 
son receiviag  the  property  to  retain  possession 
and  deliver  to  the  intended  donee  after  the  do- 
nor's death,  this  would  be  the  equivalent  of  a 
new  delivery,  taking  effect  from  tbe  time  sadti 
request  was  made. 

3.  ApplviDg  the  rules  above  laid  down  to  the 
evidence  disclosed  by  the  record  in  the  present 
case,  the  court  erred  in  directing  a  verdict 
against  the  alleged  donee,  and  ongnt  to  have 
Riibmitted  the  case,  under  pr(q>er  Instrnctlons,  to 
tiie  jury. 

'Syllabus  by  the  Oonrt) 

Error  from  snperior  court.  Cobb  county; 
Ocorge  F.  Gober,  Judge. 

Petition  for  Interpleader  by  Octavla  H. 
Humphries  against  John  S.  Collins  and  O. 
C  Borrells.  Judgment  for  claimant  OolUns, 
and  Sorrells  brings  error.  Reversed. 

Mozley  &  Orlfflu,  for  plaintiff  In  error. 
Morris  &  Green  and  Thos.  HntchersoD,  for 

defendant  in  error. 

LEWIS.  J.  This  was  a  petition  for  Inter- 
pleader filed  In  Cobb  superior  court  by  Mrs. 
Octavla  H.  Humphries  against  John  S.  Col- 
lins and  Mrs.  0.  0.  Sorrells.  The  petition 
alleged,  in  substance,  as  follows:  Petitioner 
is  In  the  possession  of  $168.55,  whlcb  Is 
claimed  by  each  of  tbe  defendants.  The  pos- 
session was  obtained  as  follows:  Mrs.  Luoel- 
la  Collins,  wife  of  John  S.  Collins,  died  on 
July  24,  1896.  Some  time  before  she  died 
she  came  to  petitioner  and  stated  that  she 
had  a  package  which  she  wanted  petitioner 
to  deliver  to  her  mother,  Mrs.  O.  C.  Sorrells, 
In  case  of  her  death.  Mrs.  Collins  delivered 
to  petitioner  tbe  package  for  that  purpose. 
She  did  not  state  Its  contents.  Mrs.  Collins 
was  taken  sick  on  June  21,  1806,  and  died 
In  July  foUowIi^r.    During  her  last  Illness 


she  frequently  spoke  to  petitioner  about  the 
package,  and  enjoined  upon  petitioner.  In  case 
of  her  death,  to  deliver  the  package  to  Mrs. 
Sorrells.  Petitioner  accepted  and  held  tbe 
package  for  tbe  purpose  of  making  the  de- 
livery In  accordance  with  the  request  of  Mrs. 
Collins.  John  S.  Collins  claimed  the  money 
after  the  death  of  Mrs.  Collins,  bis  wife,  as 
her  sole  heir  at  law;  and  Mrs.  Sorrells,  the 
mother  of  Mrs.  Collins,  claimed  It  as  a  gift 
from  her  daughter.  The  order  of  Interpleader 
was  granted,  and  the  case  went  to  trial  on 
the  issue  made  by  the  answers  of  the  two 
defendants,  each  claiming  tbe  money  as  above 
indicated.  Mrs.  Humphries,  the  petitioner, 
was  sworn  as  a  witness,  and  testified.  In  sub- 
stance, that  Mrs.  Collins  delivered  the  pack- 
age to  her  after  she  and  ber  husband  bad 
separated  in  October  tKfore  she  died.  She 
eame  to  the  home  of  witness  and  asked  ber 
to  take  charge  of  the  package,  and.  If  she 
should  die  without  making  any  disposition  of 
It,  requested  witness  not  to  tell  any  one  where 
It  was  or  what  It  was,  but  to  give  it  to  the 
mother  of  Mrs.  Collins.  It  was  discussed  as 
to  where  the  package  should  be  placed,  and 
at  the  suggestion  of  witness  It  was  put  under 
the  carpet  in  witness'  home.  Mrs.  Collins 
was  In  wretched  health  at  the  time,  and  bad 
been  for  several  years,  though  she  was  up 
most  of  the  time.  She  never  got  well,  but 
she  got  better.  During  the  last  illness  of 
Mrs.  Collins,  witness  was  at  her  home  fre- 
quently, and  she  would  repeatedly  admonish 
witness  to  do  what  she  had  told  her  about 
the  package.  The  last  conversation  between 
witness  and  Mrs.  CoIIIds  about  the  package 
was  a  short  while  before  the  tatter's  death, 
and  during  ber  last  Illness.  In  It  she  en- 
joined witness  particularly  to  do  with  the 
package,  which  was  then  In  the  house  of 
witness,  where  it  was  first  deposited,  Just  as 
she  had  previously  told  her  to  do.  After  the 
death  of  Mrs.  Collins,  Mrs.  Humphries  car- 
ried the  package  to  Mrs.  Sorrells,  who  was 
distressed  at  the  time  because  John  S.  Col- 
lins, her  son-in-law,  had  accused  ber  daughter 
of  stealli^  hla  wife's  gold;  and  It  appears 
that  for  this  reason  Mrs.  Sorrells  did  not 
then  wish  to  keep  the  package,  and  returned 
It  to  Mrs.  Humphries.  It  appears  from  the 
record  that  Collins  bad  charged  Mrs.  Mc&ver, 
bis  wife's  sister,  and  Mr.  Sorrells,  the  hus- 
bfind  of  Mrs.  Sorrells,  with  stealing  the  mon- 
ey, and  a  criminal  prosecution  was  Instituted 
on  this  account  There  was  further  testimony 
Introduced  on  tbe  trial  tending  to  show  that. 
In  the  last  interview  bad  between  Mrs.  Col- 
lins and  Mrs.  Humphries,  the  former  was  In 
a  dangerous  condition,  and  apprehended  that 
she  might  live  but  a  little  while.  There 
was  also  some  testimony  showing  that  she 
was  treated  harshly  by  her  husband  during 
her  last  illness,  he  having  returned  to  ber 
after  their  separation,  before  her  death.  At 
the  conclusion  of  the  testimony,  which  Is  snb- 
stantially  set  forth  above,  tbe  court  below, 
on  motion  of  counsel  for  John  B.  Collins, 
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Kranted  the  following  ordei:  '"^Tbia  erldence 
makes  a  close  case,  to  my  mind.  Yoa  have 
the  evidence,  thougb,  and  I  wish  you  would 
carry  It  up  to  the  supreme  court,  and  see 
what  they  wIU  do  with  It  Therefore  I  will 
direct  a  verdict"  A  verdict  was  accordingly 
directed  by  the  court  In  favor  of  John  S.  Col- 
lins and  against  Mrs.  O.  C.  Sorrells,  where- 
upon fhe  latter  made  a  motion  for  a  new 
trial,  which  was  overruled,  and  In  her  bill 
of  exceptions  assigns  error  In  the  Judgment  of 
the  court  overruling  her  motion.  Besides  the 
general  grounds,  the  motion  for  a  new  trial 
contains  the  further  ground  that  the  court 
erred  in  directing  a  verdict  In  favor  of  Col- 
lins and  against  movant 

1.  It  was  contended  by  counsel  for  defend- 
ant in  error  that  under  the  evidence  there 
tvas  not  such  a  delivery  of  the  property  in 
■question  by  the  donor  to  the  donee  as  was 
necessary,  under  the  law,  to  constitute  a  valid 
sift  SecUon  3574  of  the  ClvU  Code  declares: 
"A  gift  in  CMitemplation  of  death  (donatio 
^■ausa  mortis)  must  be  made  by  a  person  dur- 
ing his  last  Illness  or  tn  peril  of  death,  must 
be  intended  to  be  absolute  only  la  the  event 
■of  death,  and  must  be  perfected  by  either 
4ictual  or  symbolical  delivery.  Such  a  gift 
so  evidenced,  may  be  made  of  any  personal 
property  by  parol,  and  proved  by  one  or  more 
witnesses."  From  the  wording  of  the  stat- 
ute It  will  be  readily  seen  that  it  is  not  al>- 
solutely  necessary,  In  order  to  constitute  a 
valid  gift  of  this  sort  that  an  actual  delivery 
shall  take  place  from  the  donor  to  the  donee, 
but  that  a  symbolical  delivery  of  the  person- 
alty may  as  effectually  convey  title  as  an 
actual  delivery.  But  we  think  it  very  clear 
that  an  actual  delivery  takes  place  whenever 
the  owner  of  the  property  delivers  the  same 
to  a  third  person,  charging  him  with  the  trust 
of  keeping  It  for  the  benefit  of  the  named 
donee.  There  is  nothing  In  the  decisions  of 
this  court  cited  by  counsel  for  defendant  in 
error  at  all  In  conflict  with  this  view  of  the 
law.  For  instance,  In  the  case  of  McKenzle 
V.  Downing,  26  6a.  60&,  It  was  decided  that, 
to  complete  a  gift  mortis  cansa,  there  must 
be  a  delivery  of  the  thing  given.  On  page 
(STO,  McDonald,  J.,  delivering  the  opinion, 
says:  "There  was  no  delivery  qf  the  check 
to  the  payee,  or  to  any  one  else  for  him.  It 
remained  in  the  custody  of  the  draw«*." 
There  seems  to  be  a  clear  intimation  in  the 
■opinion  that  had  the  owner  of  the  check  de- 
livered the  same  to  any  one  else  for  the  bene- 
-fit  of  the  payee,  the  delivery  would  have  been 
as  effectual  as  if  he  himself  had  handed  it 
directly  to  the  payee.  We  are  aware  of  au- 
thority to  the  effect  that  a  delivery  of  proper- 
ty to  a  third  person  as  the  agent  of  the  donor 
is  not  sufficient  bnt  it  does  not  follow  from 
this  principle  that  a  delivery  to  <Mie  in  trust 
.for  the  donee  Is  not  a  sufficient  delivery.  In 
14  Am.  &  Bug.  Enc.  Law  (2d  Ed.)  p.  1060, 
it  Is  declared:  "The  delivery  need  not  be  to 
the  donee  personally.  It  may  be  made  to  a 
,   xhleA  person  Cor  him,  and  such  delivery  will 


be  sufficient  though  the  donor  dies  before  the 
donee  actually  receives  the  property."  See 
Thornt  Gifts,  {  36.  There  are  several  deci- 
sions in  which  this  view  of  the  law  touching 
gifts  causa  mortis  has  been  recognized  by  a 
number  of  courts  of  last  resort  In  several  of 
the  states,  but  the  principle  Is  so  well  estab- 
lished that  we  deem  it  unnecessary  to  burden 
this  opinion  with  a  collectlou  of  such  author- 
ities. 

2.  It  is  true  that  such  a  gift  made  by  one 
not  during  his  last  illuess.  without  more, 
would  not  be  valid.  For  instance.  In  this 
case,  had  the  owner  of  this  money,  and  the 
person  to  whom  it  was  delivered  for  the  ben- 
efit of  the  owner's  mother,  had  no  transaction 
or  understanding  with  reference  theretQ  ex- 
cept what  occurred  In  October  or  November, 
several  months  prior  to  her  death,  It  would 
not  have  been  an  effectual  donation,  as  It 
was  not  at  that  time  made  by  a  person  dur- 
ing last  Illness  or  In  peril  ot  death.  We 
think,  however,  there  was  sufficient  evidence 
in  this  record  to  authorize  the  Jury  to  con- 
clude that  shortly  before  the  donor's  death, 
and  diu-Ing  her  last  illness,  she  apprehended 
approaching  dissolution,  and  In  this  condition 
a  reaffirmance  of  the  gift  and  a  request  that 
the  person  to  whom  the  property  had  been 
intrusted  should  retain  possession  of  It,  and 
deliver  it  to  the  intended  donee  after  the 
donor's  death,  would  be  dearly  equivalent 
to  a.new  delivery. 

3.  Applying  therules  above  laid  down  totbe 
evidence  disclosed  by  the  record,  we  think  the 
court  erred  In  directing  a  verdict  against  the 
alleged  dcmee,  and  ought  to  have  submitted 
the  case,  under  proper  Instructions,  to  the 
Jury.  Judgment  reversed.  All  the  Justices 
concuning. 


MORGAN  V.  PRIOR. 
(Supreme  Oonrt  of  Georgia.  May  12,  1900.) 
APPBUi  FROX  JUSnCB-FLBADINO. 
It  is  too  late,  on  the  trial  of  an  appeal  In 
the  superior  court  from  a  Judgment  rendered  in 
a  juBtice's  court  upon  an  unconditional  contract 
in  writing,  for  the  defendant  to  file  a  i^ea, 
when  it  afflrmatively  appears  that  no  defense 
whatever  was  made  In  the  lower  court  at  or  be- 
fore the  first  term  of  the  eonxt. 
(Syllabna  tqr  the  Court) 

Error  from  superior  court,  Haralson  coun- 
ty; 0.  G.  Janes,  Judge. 

Action  by  G.  S.  Prior  against  R  F.  Mor- 
gan.  Judgment  for  plaintiff  was  affirmed  on 

appeal,  and  defendant  brli^s  error.  Affirmed. 

Edwards  &  Ault  for  plaintlfC  In  error.  W. 
B.  Hutcheson,  for  defendant  in  error. 

LITTLE,  J.  Prior  instituted  a  ffult  In  a 
Justice's  court  against  Morgan  on  a  prranls- 
Bory  note  without  conditions.  A  Judgment 
having  been  rendered  In  favor  of  the  plaintiff 
by  the  Justice  of  the  peace,  the  defendant  ap- 
pealed to  the  superior  court  When  the  case 
was  called  there  the  defendant  filed  a  written 
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plea,  whlcb  tbe  plaintiff  moved  to  strike  be- 
cause no  defense  bad  been  flled  at  the  first 
term  ot  the  Justice's  court  to  which  the  suit 
was  OTiglnally  made  returnable.  The  defend* 
ant  traversed  the  truth  of  this  ground  of  the 
motion  to  strike  the  plea,  and  It  appears  from 
the  evidence  of -tbe  defendant  himself  that  no 
defense  to  the  suit  In  the  Justice's  court  was 
made.  In  his  evidence  he  said  that  be  came 
to  the  Justice's  court  at  the  March  term.  1896, 
which  was  the  return  term,  for  the  purpose  of 
defending  the  suit,  and  did  have  a  conversa- 
tion with  some  of  the  parties,  in  which  the 
question  as  to  whether  or  not  there  was  any 
consideration  for  the  note  sued  on  was  dis- 
cnsaed.  From  the  docket  of  tbe  justice  of  the 
peace  It  appears  that  the  case  was  continued 
at  the  March  term,  and  also  at  tbe  April 
term,  and  that  Judgment  was  rendered  at  the 
May  term  of  the  Justice's  court  The  evi- 
dence of  another  witness  was  that  tbe  case 
was  continued  at  the  request  of  tbe  defendant 
on  bis  promise  to  pay.  However  this  may 
be.  it  Is  clear  from  the  evidence  of  the  defend- 
ant hlmaelf  that  he  did  not  appear  at  tbe 
March  term,  nor  at  any  other  term,  of  the  Jus- 
tice's court  before  Judgment  was  rendered, 
and  make  a  defense  to  tbe  action.  The  intei^ 
views  wbldt  he  had  with  the  parties  In- 
terested on  the  other  side  of  the  case  do  nSt, 
of  course,  amount  In  law  to  making  a  defense. 
It  Is  provided  In  section  4134  of  the  Civil 
Code  that  when  a  defendant  to  a  sultMn  a 
Justice's  court  on  an  unconditioned  contract  in 
writing  shall  make  any  defense,  tbe  same 
most  be  made  at  the  first  term.  Tbla  court 
in  the  case  of  McGall  v.  Tufts,  86  Qa.  619. 
11  S.  E.  869,  construing  tbe  act  of  1888  (Acts 
18^-88,  p.  108),  ruled  that  this  defense  must 
be  made  by  a  written  plea.  Subsequently 
the  general  assembly  amended  tbe  act  of 
1888  by  striking  the  words  "plea  Is  filed." 
npon  which  the  decision  in  tbe  McCaU  Case, 
sapra,  was  based;  thus  making  It  unneces- 
sary, in  order  to  make  other  defenses  at  a 
subsequent  term  of  court  that  a  written  plea 
should  be  filed  at  tbe  first  term  of  tbe  Jus- 
tice's court  But  it  was  provided  that  In  the 
idace  of  filing  such  written  plea  at  tbe  first 
term,  tbe  defendant  might  appear  and  make 
a  defense  at  the  first  term.  See  Acts  1890-01. 
p.  111.  And  this  court  construing  tbe  lat- 
ter act  In  the  case  of  Heyward  v.  Field,  96 
Ga.  714,  22  S.  E.  653.  ruled  that  no  formal 
plea  need,  under  the  act  be  flled  at  the  first 
term  In  a  Justice's  court  Further  than  this, 
the  provisions  of  section  4134  of  the  Civil 
Code  are  tbe  same  as  whm  they  were  con- 
strued In  tbe  McCall  Case,  supra.  So  that 
while  It  is  not  now  necrasary  that,  in  making 
a  defense  to  a  suit  on  an  unconditional  con- 
tract In  writing  In  a  Justice's  court  tbe  de- 
fendant shall  appear  at  tbe  first  term  and  file 
a  plea  In  writing,  it  is  necessary  that  be  ap- 
pear at  tbe  first  term  and  make  defense 
tbereta  in  relation  to  this  defense  the  court 
said  In  tbe  Heyward  Case,  supra:  "If  tbe 
defendant,  in  lespiHue  to  the  rammona,  ap- 


pear and  mark  his  name,  or  the  name  of  his 
counsel,  on  tbe  docket  in  that  court  It  Ss 
equivalent  to  filing  the  plea  of  the  general 
Issue.  It  is  a  making  of  bis  def^ise  at  tbe 
first  term,  and  thereafter  he  may  j^ead  any 
other  matter  appropriate  to  his  d^enae.**  It 
appears  from  the  record  that  the  names  of 
counsel  for  tbe  defendant  were  entered  on  the 
docket  of  tbe  Justice's  court  but  not  until 
the  May  term,  1898.  This,  of  course,  is  not 
a  compliance  with  the  statute,  and.  aa  It 
does  not  appear  that  ai^  defense  was  noade 
to  this  action  In  the  Justice's  court  prior  to 
that  time,  the  court  did  not  err  In'  striking  the 
plea  flled  in  the  superior  court  after  tbe  ap- 
peal, as.  In  order  for  subsequent  defenses  to 
be  urged,  it  was  necessary  that  the  defendant 
fiAiould  in  some  legal  manner  have  made  a 
defense  In  the  Justice's  court  at  tbe  first 
term.  Judgment  afllrmed.  All  ttie  Justices 
concurring,  ezc^t  FISH,  absent  aa  ac- 
count of  licknesa. 


TDRNBR  et  al.  V.  CAMP.  SbertfL 
(Supreme  Court  of  Georgia.  April  11.  1900.) 

BXBCUnON  —  rORTHCOHINQ  BOND  —  AOTIOK 
FOR  BRSACH— APPEAL— BHiL  OW 
■  BXGBFTIONS. 

1.  A  levying  officer  to  wbom  a  forthoomins 
bond  has  been  given  may  in  his  own  name  sue 
for  a  breach  thereof,  and  it  is  not  InqtropM  for 
him  to  designate  tn  hia  petition,  as  usee,  ttie 
plaiatitf  In  the  executinn  levied. 

2.  While  a  defeudant  in  an  artion  may  btfore 
its  final  terminarion  bring  to  this  court  for  re- 
view a  decIHon  overmling  a  demnrrer  to  the 
plaintiff's  petition  becaoac  the  "Judgment  oom- 

Rlained  of,  if  it  had  been  rendered  as  ciaioied 
y  the  plaintiff  in  error,  would  Imve  been  a  final 
dippoBinoa  of  the  cnune,"  such  defendant  can- 
not, in  a  bill  of  exceptions  sued  ont  in  snch  a 
case,  properly  except  also,  to  a  decision  strik- 
ing his  nnswc-r,  or  a  portim  thereof. 
(Syllabus  by  tiie  Oonrt> 

BrroT  from  city  court  of  Floyd  covn^; 
CSewge  A.  H.  Harris,  Judge. 

Action  by  J.  B.  Camp,  sheriff,  for  the  use 
of  the  Merchants'  National  Bank  of  Rome, 
against  J.  D.  Turner  and  others.  Judgment 
for  plaintiff,  and  defendants  bring  error. 
Affirmed. 

U.  B.  Bnbanks,  for  ^alntlffs  In  ertor. 
Wright  &  Ewlng  and  Nat  Harrii,  Cor  detenO- 

ant  in  error. 

LEWIS,  J.  J.  B.  Camp,  as  sheriff  ot 
Ployd  county,  for  the  use  of  the  Merchants' 
National  Bank  of  Rome,  brought  suit  against 
tbe  defendants  for  tiie  breach  of  a  fnlhcom- 
Ing  bond  given  by  J.  D.  Turner,  Harry  Raw- 
lins, and  D.  B.  Hamilton,  Jr..  to  said  sheriff; 
reciting  that  the  latter  had  levied  a  certain 
fl.  fa.,  in  favor  of  the  Merchants*  National 
Bank  of  Rome,  Ga.,  against  J.  D.  Tnmer, 
principal,  and  J.  P.  McOonnell,  security,  on 
certain  property  (describing  it).  Tbe  bond 
contained  an  obligation  to  deliver  the  prop- 
erty to  the  sheriff  at.  the  time  and  place  ot 
aal&  To  tills  petition  iSie  defendanti  dannr- 
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red  on  the  ground  that  there  wu  a  mUJols- 
der  of  paxtles;  that  the  bank  was  not  a  prop- 
er paitr  to  the  case;  that  there  was  no  as- 
Bignment  of  the  bond  to  the  bank;  that  thwe 
was  no  privity  between  the  sheriff  and  the 
bank;  that  there  was  no  Uablli^  to  the  bank 
on  ttie  biHid.  whltib  was  taken  to  protect  the 
sheriff,  and  not  for  the  benefit  of  the  plain- 
tttf  In  fi.  fa.  This  demnirw  was  orerniled 
by  the  court  To  the  petition  the  defendants 
filed  an  answN',  which,  under  the  view  we 
take  of  tUs  case,  it  Is  unnecessary  to  set 
torth.,and  to  this  answor  plaintiff  filed  a  de- 
mnrrer  npon  several  groands.  This  Aemxarer 
-waa  partially  sustained  by  the  court,  striking 
certain  paragraphs  of  the  plea.  The  defend- 
ants bring  the  case  hoe  bill  of  exceptlonSt 
complalnlng^Flrst,  of  the  Judgment  ot  the 
court  OTerrullng  their  demurrer  to  the  petition ; 
and,  second,  of  the  Judgment  of  the  court  to 
the  extent  that  it  sustains  the  temurrer  by 
plaintiff  to  their  plea. 

L.  We  tUnk  there  Is  nothing  In  the  demur- 
rer to  the  petition.  This  question  Is  settled 
by  the  case  of  Aycock  t.  Austin,  87  Oa.  566, 
13  8.  G.  582  (SyL,  point  S$,  where  It  was  de- 
cided that  a  suit  by  a  sheriff  on  forthooihlng 
bond,  broturht  for  the  use  ttf  the  plaintiff  In 
execution,  win  not  hinder  a  racorery;  such 
recoTery  being  allowable  only  tbr  the  purpose 
of  Indemnifying  tiie  sheriff. 

2.  We  do  not  think  this  court  has  Jnrisdie* 
tion  to  determine  the  second  QuestlOQ  raised 
by  the  bin  of  exceptions.  The  first  question, 
had  ft  been  decided  as  contoided  for  by  plain- 
tiffs In  error,  would  have  been  a  final  dispo- 
sition of  the  ease;  and  hence  they  have  a 
right,  under  section  SOBO  ct  the  OMI  Cod^  to 
have  that  question  determined  1^  this  court 
It  appears  from  flie  record  that  the  ease  be- 
low Is  stlU  pending,  and  the  ruling  of  the 
court  In  passing  upon  the  demurrer  to  13» 
plea,  and  In  strikli^  a  portion  thereof,  was 
not  a  final  disposition  of  the  cause.  It  does 
not  follow  Hmt,  because  the  bill  of  exceptions 
Involves  one  question  over  which  this  court 
has  Jurisdiction,  we  can  consider  other  ques- 
tions made  ther^n  which  are  prematurely 
brought  here.  Judgment  afllrmed.  All  the 
Justices  concurring. 


SlflTH  r.  VAN  HOOSE  et  al. 
VAX  HOOSB  et  al.  v.  SMITH. 
(Supreme  Court  of  Qeorgla.    May  11,  1900.) 

A:^BAL— CROSS    BILL    OF  BXCBPTIONft-UB- 
CHANIC'S  LIEN— PORBCLOSURB. 

1.  When  tbe  question  made  in  a  cross  bill  of 
exceptions  controls  tbe  case  as  a  wb(de,  that 
question  will  be  first  ccm^dered. 

2.  When  a  lult  Is  instituted  against  the  owner 
to  foreclose  a  lien  on  real  estate  by  a  subcon- 
tnctor,  and  the  petition  merely  alleges  that  the 
defendant  is  indebted  to  sndi  Bal>cc»itractor  in 
a  gross  snm  for  work  done  and  material  fniv 
ntshed  io  the  construction  of  a  honse  erected 
thereon,  withoot  stating  what  part  of  sudli  sum 
la  doe  fer  work  done  and  what  part  Is  tor  ma- 


terial furnished,  a  proper  demurrer  to  the  peti- 
tion sboold  be  sustained. 

(Syllabus  by  tbe  Court.) 

Error  from  superior  court.  Hall  county; 
E.  J.  Reagan,  Judge. 

Action  by  O.  A.  Smith  against  A.  W.  Van 
Hoose  and  another.  From  a  Judgment, 
plaintiff  brings  error,  and  defendants  assign 
cross  errors.  Judgment  on  cross  bill  of  ex- 
ceptions reversed.  Main  bill  of  uceptlona 
dismissed. 

Dean  &  Hobbs,  for  plaintiff  m  error.  G. 
H.  Prior,  J.  C.  Boone,  and  H.  H.  Perry,  for 
defendants  In  error. 

LTITLB,  J.  Smith  Inttltnted  an  action 
against  Van  Hooee  &  Pearce.  Bb  averred . 
that  In  the  spring  of  1806  Van  Hoose  & 
Pearce  entered  Into  a  contract  with  one 
Foote,  who  was  a  contractor,  to  erect  a 
large  building,  to  be  known  as  an  "andl- 
tcnium,"  on  certain  land  belonging  to  the 
defendanto  in  the  dty  of  OalnesviUe,  for  the 
sum  of  fl4,200,  and  that  petitioner  was  em- 
ployed Iqr  Footo  to  furnish  the  material  and 
put  on  the  roof  of  said  building,  and  In  pnr- 
euance  of  soeb  contract  did  fmmlsh  the  ma- 
terial and  do  work  fttr  the  Improvement  of 
the  real  estate  of  the  defendants  upon  the 
employmoit  of  said  contractor,  fntnlehtaig 
the  material  and  doing  the  woA  of  putting 
on  said  roof  of  the  value  of  $326.06.  which 
was  the  contract  price  ther^br;  that  he 
completed  the  contract  In  October,  189%  and 
gave  written  notice  to  the  owners,  and  of 
the  amount  due  to  the  petitioner;  that  Foote 
had  paid  him  199.01,  which  still  leaves  the 
sum  of  $227.6S  due  upon  said  contract  for 
ssid  work  and  material  furnished,  with  In- 
terest thereon,  for  which  amount  the  defend- 
ante  are  Indebted  to  him.  The  petition  al- 
leges that  plslntlff  has  taken  no  personal  se- 
curity for  said  cliUm,  and  had  filed  and  re- 
corded his  claim  of  lien  in  the  office  ot  the 
clerk  of  the  superior  court  of  Hall  county, 
and  that  he  commences  this  suit  for  the  re- 
covery of  his  claim  wlthbi  12  months  from 
the  time  the  same  became  due,  and  brings 
this  action  to  foreclose  his  ll«i  on  tbe  real 
estate  described  In  Us  claim.  By  amend- 
ment .petitioner  set  oat  the  foet  that  the 
defendants  failed  to  retain  25  p«r  cent,  of 
the  contract  price  for  the  construction  of  the 
bulldlhg;  that  Foote  abandoned  his  con- 
tract before  Ite  completion,  but  that  In  an 
agreement  entered  Into  between  Van  Hoose 
&  Pearce  with  Foote,  Van  Hoose  A  Pearce 
were  to  pay  Footo  tot  the  labor  and  material 
which  Footo  had  caused  to  be  put  on  the 
building  at  the  tlftie  of  his  abandonment, 
and  that  defendants  failed  to  retain  26  per 
cent  of  that  amount,  as  well  as  the  same 
per  cent  on  the  contract  price,  and  the  de- 
fendants ace  therefora  liable  to  him  for  the 
amount  of  hie  debt  Vtu  defudanto  demur- 
red to  the  petition  as  amended  on  a  number 
of  grounds,  aniMig  them:  Because 
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plaintiff  cannot  claim  a  lien  upon  these  de- 
fendants' property  for  work  done  and  ma- 
terial fomlabed  In  conjunctive,  and  espe- 
cially without  abowli^  how  mncn  Is  claimed 
on  each  account;  and  that,  therefore,  there 
Is  no  -ralid  claim  of  Uen  filed."  We  find  It 
necessary  to  consider  only  this  ground  of 
the  demurrer.  The  first  hearing  came  up 
before  Judge  Elmsey  In  1898,  who  OTer* 
ruled  the  demurrer.  The  defenoants  ttien 
excepted  pendente  lite  to  the  Judgment  over- 
ruling the  demurrer,  and  had  their  excep- 
tions certified  and  entered  of  record.  Sub- 
sequently, at  the  July  term,  1899,  of  said 
court,  his  honor,  Judge  B.  J.  Reagan,  pre- 
siding, the  case  came  on  to  be  tried,  and  it 
was  agreed  that  the  presiding  judge  should 
direct  a  verdict  ielther  for  the  plaintiff  or 
tbe  defendant,  according  to  his  decMon  of 
the  question  wheth»,  under  the  erldence, 
the  plaintiff  was  or  not  entitled  to  ncoTevi 
and,  after  argument  and  evidence,  the  trial 
Judge  directed  a  verdict  for  the  defendants, 
Van  Hoose  &  Pearce,  against  the  plaintiff, 
and  a  verdict  for  the  plaintiff  against  Foote. 
The  plaintiff  in  error  then  excepted  to  the 
direction  of  the  verdict  against  him  in  favor 
of  the  defendants.  Van  Hoose  &  Pearce,  and 
sued  out  a  bill  of  exceptions  alleging  said 
direction  to  be  error.  Tbe  defendants.  Van 
Hoose  &  Pearce,  then  filed  a  cross  blU  of 
exceptions,  in  which  they  assigned  as  error 
the  ruling  of  prraldlng  Judge  Klmsey  at  the 
July  term,  1898,  in  overruling  the  demurrer* 
to  which  exceptions  pendente  lite  were  tak- 
en. The  main  and  cross  bills  were  argued 
t(^ther,  and  are  now  before  us  for  consid- 
eration, and  biasmuch  as.  In  our  opinion,  his 
honor.  Judge  Klmsey,  erred  in  overrnllag 
the  demurrer  filed  by  tbe  defendants,  fol- 
lowing the  rule  of  practice  laid  down  In  the 
cases  of  Cheshire  v.  Williams,  101  Oa.  S14, 
29  S.  E.  l&l,  and  Jordan  v.  Railroad  Co.,  105 
Ga.  274,  ao  S.  E.  748,  we  find  it  necessary 
only  to  consider  and  pass  on  the  assignment 
of  error  made  by  the  cross  bill  of  exceptions. 
The  claim  of  the  plaintiff  for  material  fur- 
nished and  woric  done,  as  it  appears  in  the 
petition,  is  made  in  tbe  following  language: 
"Your  petitions  fnrthw  shows  that  he  was 
employed  by  said  G.  W.  Foote,  contractor  as 
aforesaid,  to  furnish  the  material  and  put  on 
the  roof  upon  sfdd  building  or  auditorium, 
and  that  he  did  furnish  material  and  do 
work  for  the  improvement  of  such  ksaI  es- 
tate upon  the  employment  of  said  contract- 
or, furnishing  the  material  and  doing  tbe 
work  putting  on  said  roof,  to  the  value  of 
9826.66,  which  was  tbe  contract  price  for 
said  work."  It  is  impossible  to  ascertain 
from  this  vague  allegation  the  amount  for 
which  the  plaintiff  claims  that  he  Is  entitled 
to  a  lien  for  the  labor  which  he  alleges  that 
be  performed,  as  well  also  as  the  amount 
and  value  of  the  material  which  he  alleges 
he  furnished,  and  for  which  be  claims  a  lien 
as  a  material  man,  it  was  ruled  by  this 
court  In  the  case  of  Carter  v.  Rome  Con- 


struction Co.,  89  Ga.  158,  IS  S.  E.  36,  that 
where,  by  a  petition  to  foreclose  a  lira.  It 
was  shown  that  tbe  plaintiffs  were  only  sub- 
contractors, and  both  tbe  claim  of  lien  and 
the  declaration  were  for  a  gross  sum,  with- 
out disclosing  what  part  of  it  was  for  work 
and  what  part  for  material,  there  was  no  er- 
ror In  denying  the  foreclosure  nor  in  dis- 
missing the  action.  The  ruling  there  con- 
trols this  case,  and.  Inasmuch  as  the  demur- 
rer distinctiy  made  the  point  that  the  plain- 
tiff was  not  entiUed  to  his  action  because  his 
claim  of  Hen  for  work  done  and  material 
furnished  was  set  out  In  the  conjunctive, 
without  Bhowlng  how  much  his  daJm  on 
each  account  was,  the  demurrer  should  have 
been  sustained,  and  the  petition  dismissed. 
The  Judgment  overruling  the  demurrer  was, 
therefore,  error,  and  must  be  reversed.  Judg- 
ment on  the  cross  bill  of  exceptions  revers- 
ed; the  main  bill  of  exceptions  dismissed. 


SOUTHERN  RT.  00.  v.  WARD. 

(Supreme  Court  of  Georgia.    May  12,  1900.> 

FIRE  SET  BT  IX>COMOTIVBS— FLEADINO- 
AM  EN  DM  EN  T— D  A  M  AQBS. 

1.  A  petition  which  alleges  that  a  railvny 
companr,  "by  tbe  use  and  runDins  of  their  en- 
gines, locomotives,  or  other  machmery,  or  oth- 
erwise, by  the  neifligeace  of  their  ageota,  em- 
ployes, or  servants,  set  fire  to  and  destroyed" 
the  plaintiff's  iwoperty,  Is  amendable  by  the  ad- 
dition of  a  paragraph  alleging  that  the  fire  in 
question  was  caused  by  the  negligence  of  a  sec- 
tion foreman  in  the  employment  of  tbe  company, 
and  by  setting  forth  me  particulars  as  to  the 
origin  of  the  fire. 

2.  Negligence  caodng  the  baming  of  a  pasture 
fence  does  not  entitle  the  owner  to  recover  from 
the  wrongdoer  the  value  of  tiie  pasture  for  use 
and  occupation  for  a  longer  period  of  time  than 
wonld  be  reasonably  necessary  to  replace  the 
fence. 

3.  An  allegation,  in  a  petition  for  the  recovery 
of  damages  alleged  to  have  been  caused  by  tlie 
negligent  setting  out  of  fire  upon  the  plaintiff's 
premises,  tiiat  be  was  "forced  to  call  in  his 
neighbors  and  friends  to  assist  him  in  dieckiug 
the  fire  so  set  out,  in  order  to  save  his  residence 
from  total  destruction,  for  which  labor  and  serv- 
ice petitioner  is  entitled  to"  a  specified  amount. 
Is  without  merit. 

4.  As  the  petition  contained  averments  which 
should  have  been  stricken  on  the  special  de- 
mnneis  aiged  against  the  same,  and  as  Ihey 
were  not  so  stricken,  there  should  be  another 
trial  after  the  petition  has  been  freed  frmn  the 
objectionable  matter. 

(SyllaboB  tgr  the  Court.) 

ErTOT  from  superior  court,  Haralwn  coun- 
ty; 0.  G.  Janes,  Judge. 

Action  W.  F.  Ward  against  the  South- 
em  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

Hugh  M.  Dorsey,  for  plaintiff  in  error. 
Jas.  Beall  and  Thomas  &  Hutchens,  for  de- 
fendant In  error. 

COBB,  J.  Ward  sued  the  railway  com- 
pany, alleging  In  his  petition  that  the  "de- 
fendant company,  by  the  use  and  nmnlng  of 
their  engines,  locomotives,  or  other  machin- 
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er7.  or  otberwlae,  by  the  negligence  of  their 
agcmti,  employee,  or  eerrants,  Bet  lire  to  and 
destroyed  fifteen  hundred  chestnnt  rails, 
about  fifteen  cwds  of  pine  and  oak  wood, 
and  burnt  down  a  large  number  of  posts 
which  supported  petitioner's  wire  fence;  all 
of  which  rails,  wood,  posts,  etc.,  was  the 
property  of  petitioner."  The  rails  were 
worth  930,  the  wood  and  petitioner  was 
fnrOier  damaged  975,  for  the  reason  that 
the  destruction  of  the  fence  deprived  him  of 
the  use  of  his  pasture.  "Petitioner  was 
forced  to  call  on  his  neighbors  and  friends  to 
assist  him  In  checking  the  fire  so  set  out,  in 
oidOT  to  save  his  residence  from  total  de- 
struction, for  which  labor  and  service  peti- 
tioner Is  entitled  to  the  further  snm  of  $26.** 
The  prayer  was  that  petitioner  have  Judg- 
ment a^lnst  defendant  for  9180.  An  amend- 
ment to  the  petition,  'which  was  allowed  over 
the  objection  of  defendant,  alleged  that  on 
the  day  named  In  the  petition  the  defendant, 
"by  Its  officers  and  agents,"  to  wit,  "W.  R. 
Hatfield,  section  foreman,  and  oth«-  agents 
and  employes."  negligently  set  fire  to  certain 
trash  and  other  combustible  matter  on  the 
rli^t  of  way  of  defendant,  and  negligently 
allowed  the  fire  to  be  communicated  to  the 
propnty  at  petitioner,  whldi  was  adjacent  to 
the  rUfht  of  way,  whereby  the  damage  com- 
plained of  In  the  orls^nal  petition  was  occa- 
sioned; that  the  pasture  of  petitions  was 
worth  to  him,  'Yor  a  place  to  keep  and  sus- 
toln  his  stock,  the  sum  of  fifteen  dollars  a 
month.  And  that  he  was  deprived  of  Its  use 
and  benefit  for  five  months."  At  the  trial 
the  Jury  returned  a  verdict  In  favor  of  plain- 
tiff for  9100.  The  case  Is  here  upon  a  bill  of 
exceptions  filed  by  defendant  assigning  error 
npon  the  ovomllng  at  a  demurrer  to  the  peti- 
tion, the  allovring  of  the  amendment,  and  the 
refusal  to  grsnt  a  new  trial. 

1.  The  contention  Is  that  the  am^idment, 
so  far  as  It  contained  sllegations  of  acts  of 
negligence,  set  forth  a  new  cause  of  action. 
The  position  Is  not  tenable.  It  Is  true,  the 
original  petition  set  forth  no  specific  act  of 
negligence,  and  was,  therefore,  vague  and 
Indefinite;  but  It  distinctly  alleged  that  the 
damage  complained  of  was  brought  about  by 
the  negligence  of  the  "agents,  employes,  or 
servants"  of  defendant.  Negligence  was  suf- 
fldentiy  alleged  as  against  a  general  demur- 
rer, and  the  plaintiff  had  a  right  to  amend 
by  setting  fwth  the  name  of  the  negligent 
agent,  and  the  particular  way  In  which  the 
damage  was  caused  by  the  act  of  such  agent, 
In  order  to  meet  a  qtedal  demurrer  raising 
the  objection  that  tiiere  was  no  specific  act 
of  negligence  alleged. 

Z  Those  portions  of  the  petition  and 
amendment  which  claimed  damages  on  ac- 
count of  plaintiff  haying  been  deprived  of  the 
use  of  his  pasture  for  five  mmtbs  should 
have  been  stricken.  The  defendant,  as  to  this 
matter,  would  not  be  liable  to  the  idalntlfl 
for  more  than  an  amount  which  would  repre- 
scat  tiie  value  of  the  pasture  during  such  a 


period  of  time  as  would  be  reasonably  neses- 
saiy  to  replace  the  fence  destroyed  by  the 
negligence  of  the  defendant 

S.  The  petiticHi  alleged  tiiat  plaintiff  was 
"fOTced  to  call  in  bis  neighbors  and  friends 
to  assist  him  in  checking  the  fire  so  set  out, 
in  order  to  save  his  residence  from  total  de- 
■tmetion,  for  which  labor  and  service"  he 
dalms  as  damages  the  sum  of  92S.  It  Is  not 
alleged  that  he  has  paid  his  neighbors  and 
friends  anything  for  the  services  rendered 
by  them,  nor  Is  It  alleged  that  he  is  In  any 
way  liable  to  them.  The  allegatifm,  taken 
literally,  bears  the  construetitm  that  plain- 
tiff claims  the  amount  stated  for  the  mere 
act  of  summoning  his  neighbors  and  friends 
to  the  fire.  There  was  no  merit  whatever  In 
the  claim  as  made,  and  the  paragraph  of  the 
petitiim  contabilng  the  same  should  have 
been  stricken  on  the  spedal  demurrer  filed 
thereto. 

4.  As  the  petition  contained  averments 
which  should  have  been  stricken,  and  as  It 
Is  Impossible  to  ascertain  whether  any  of  the 
damages  found  by  the  Jury  were  based  upon 
the  allegations  whldi  were  Improperly  In  the 
petition,  tiie  Judgment  must  be  ceveraed,  and 
a  new  trial  had  upon  the  petition  and  amend- 
ment after  all  of  the  objectionable  matter 
has  been  elimhiated  there&om.  Judgment 
reversed.  All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 


WALTERS  V.  PALMER. 
<SDpreme  Conrt  of  Georgia.  May  12,  1900.) 

ACTION  ON  NOTE— PRAni>-BONA  BIDE  PUR- 
CHASER. 

1.  Fraud  or  deceit  in  a  transaction  which  in- 
duced one  to  make  and  deliver  a  negotiable 

Sromissor;  note  cannot  be  set  up  the  maker 
I  defense  to  an  action  against  bun  upon  the 
note  by  one  who,  in  good  faith  and  for  value, 
acquired  title  to  the  paper  before  ita  maturity. 

2.  One  who  holds  a  negotiable  promissory  note 
as  transferee  thereof  is  m  law  presumed,  iu  the 
absence  of  any  proof  to  the  contrary,  to  have 
become  the  bona  fide  bolder  of  the  instrument 
for  value  before  maturity,  without  notice  of  any 
infirmity  therein. 

3.  It  followB  from  the  above  principles  that 
the  coart  did  not  err  in  overmllDg  the  petition 
for  certiorari. 

(Syllabus  by  the  Coart) 

Error  from  superior  court,  Bloyd  conni?; 
W.  M.  Henry,  Judge. 

Action  by  M.  A.  Palmer  against  L.  J.  Wal- 
ters. From  a  Judgment  overruling  an  appli- 
cation for  certiorari  by  defendant  to  review 
Judgment  in  Justice's  court,  he  brings  error. 
Affirmed. 

Rowell  &  Rowell,  for  jdalntiff  In  error.  W. 
S.  McHenry,  for  defendant  to  error. 

LEWIS,  J.  M.  A  Palmer,  as  transferee, 
brought  suit  to  a  Justice's  court  of  Floyd 
county  against  L.  J.  Walters  on  a  promissory 
note  dated  April  8,  180S.  due  mi  or  by  No- 
vember U  1808,  and  payable  to  the  order  of 
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J.  F.  Maples,  for  ^22.60.  bealdei  Interest 
The  note  was  indoned  on  the  back:  "Pay  to 
M.  A.  Palmer.  J.  F.  Maples."  To  this  action 
tbe  defendant  pleaded.  In  snbstance,  tliat  it 
was  the  agreement  between  him  and  Ma- 
ples, and  known  to  the  plaintiff  in  the  case, 
that  the  note  was  to  be  paid  In  barter,  such 
as  sweet  potatoes,  at  such  times  as  defend- 
ant could  spare  same  to  be  delivered  at  bis 
store  In  West  Rome;  that  the  defendant 
could  not  write,  and  the  note  was  not  read 
to  him,  and  he  supposed  It  expressed  what 
it  was  to  be  paid  In;  that  he  tendered  20 
bushels  of  potatoes,  worth  75  cents  per 
bushel,  to  pay  on  the  note,  and  Maples  re- 
fused to  accept  same,  and  defendant  carried 
the  potatoes  l»ck  home,  and  most  of  them 
were  lost.  Defendant  farther  pleaded  that 
the  note  sued  on  was  procured  by  fraud  and 
misrepresentation.  After  hearing  the  evi- 
dence, the  Jury  In  the  Justice's  conrt  returned 
a  verdict  for  plaintiff;  whereupon  the  de- 
fendant below  petitioned  the  superior  court  of 
Floyd  county  for  certiorari,  alleging  In  his 
petition  that  the  verdict  was  contrary  to  law 
and  evidence.  On  the  hearing  of  this  ap- 
plication for  certiorari,  and  the  answer  of 
the  magistrate  thereto,  the  court  overruled 
(he  same,  upon  which  judgment  error  is  as- 
signed In  the  bill  of  exceptions.  The  plaintiff 
Introduced  the  note  sued  upon,  and  closed. 
The  defendant,  by  his  testimony,  substantial- 
ly made  out  his  plea  as  to  the  agreement 
made  between  him  and  Maples,  the  payee, 
touching  the  means  by  which  the  note  should 
be  paid,  and  stated  that  he  had  tendered 
products  as  payment  on  the  note,  which  were 
refused  1^  the  payee,  this  tender  being  made 
bcf<Hre  the  matnrity  of  the  note.  There  is 
no  evidence,  however,  that  the  plaintiff  In 
this  case  had  any  notice  whatever  of  these 
facts,  or  of  any  contract  between  the  maker 
and  the  payee,  aside  from  what  appeared  In 
the  note  Itself.  The  consideration  recited  In 
the  note  was  that  It  was  for  a  "double-seat 
buggy."  The  testimony  showed  that  Maples, 
the  payee,  had  removed  to  Texas. 

1.  Counsel  for  plaintiff  in  error  contends 
that,  under  the  undisputed  evidence,  the  sig- 
nature of  the  defendant  was  procured  by  a 
nilsrepresentaUon  on  the  part  of  Maples,  the 
payee  of  the  note,  and  It  was  therefore  void 
aa  to  the  maker  of  it  who  could  neither  read 
nor  write,  and  who  supposed  that  the  con- 
tract as  to  how  the  note  should  be  paid  had 
been  embodied  therein.  This  note  contained 
negotiable  words,  but  notwithstanding  this 
fact  It  is  contended  that  it  is  void  even  In 
the  hands  of  a  bona  fide  purchaser,  as  the  de- 
fendant was  an  Illiterate  man,  who  conld  net- 
tb&c  read  nor  write,  and  the  signature  to  the 
note  was  fraudulently  obtained  from  him. 
We  prestmie  counsel  relies  on  the  last  provi- 
sion of  section  3694  of  the  Civil  Oode,  which 
protects  bona  fide  holders  ot  negotiable  in- 
struments  from  any  defense  set  up  thereto  by 
the  maker,  etc.  with  some  exceptlona,  one  of 
which  li  **firaud  In  Its  procurement**  It  baa 


long  since  been  a  settled  question,  under  tbe 
decisions  of  this  court  that  fraud  in  the  pro- 
cnrement  of  a  note,  as  specified  in  tills  stat- 
ute, means  fraud  In  the  procurement  hy  tbe 
holder  thereof,  and  not  fraud  In  its  pro- 
curement as  between  the  original  parties,  ot 
which  the  holder  for  value  had  no  notice. 
Robenson  v.  Vason,  87  Ga.  66;  Bealle 
Bank,  67  Ga.  274.  See,  also.  Grooms  t.  OUUf, 
83  Ga.  789,  20  S.  E.  655,  where  It  was  decid- 
ed: "The  phrase,  'fraud  In  its  procurement,' 
as  used  in  section  2785  of  the  Oode  [now 
Civ.  Code,  {  3694],  has  no  reference  to  fraud 
in  the  contract  out  of  which  a  negotiable  se- 
curity arises,  or  in  the  consideration  for 
which  It  was  given.  Hence  fraud  In  these 
respects  does  not  affect  a  bona  fide  holder 
for  value,  who  receives  a  negotiable  promis- 
sory note  before  it  Is  due,  and  without  notice 
ot  any  defect  or  defense."  See,  also,  the  opin- 
ion of  Lumpkin,  J.  (now  presiding  justice), 
and  authorities  cited  In  that  case,  which  was 
reaffirmed  In  Taylor  v.  Cribb,  100  Ga.  94.  26 
S.  E.  468. 

2,  3.  It  Is  further  contended  by  counsel  tor 
plaintiff  In  error  that  there  Is  no  evidence 
diowlng  the  transferee  In  this  case  had  re- 
ceived the  note  before  maturity,  and  without 
notice  of  the  defense  thereto  against  the 
maker.  The  very  fact  that  there  Is  no  evi- 
dence she  received  the  note  with  such  notice 
or  after  maturity  clearly  entitled  her  to  a  re- 
covery upon  her  stilt  on  the  note.  The  note 
by  Ito  terms  was  to  become  due  several 
months  after  the  date  thereof.  It  contained 
upon  its  face  negotiable  words.  It  Is  a  well- 
settled  principle  of  law  that  the  holder,  as 
transferee  of  such  negotiable  paper,  will  be 
presumed  to  be  a  bona  fide  holder  thereof 
without  notice  of  any  infirmity  therein.  Par- 
Is  V.  Moe,  60  Ga.  90;  Perkins  v.  Rowland.  69 
Ga.  661  (Syl.,  point  2);  Rhodes  r.  Beoll,  73 
Ga.  641.  The  court  therefore,  did  right  in 
overruling  the  petition  for  certiorari.  Judg- 
ment afl3rmed.  All  the  justices  concurring, 
except  FIS^  J„  aboent  on  acoonnt  oC  lick- 
nesB. 


COLVARD  T.  BLACK  et  al. 
(Supreme  Court  of  Georgia.    May  12,  190a) 

LIBBL— WHAT  CONSTITUTES— PLBADINO— 
AMENDMENT. 

1.  To  write  and  publish  ot  anotb»  that  he 
Is  a  liar  is  llbeloQS,  and  ipves  to  the  person  thna 
chareed  a  right  of  action. 

2.  Though,  from  the  language  emplored  in  a 
publifuition.  there  is  uncertainty  both  as  to 
whether  there  was  an  Intention  to  make  a  diarge 
of  a  libelous  nature,  and  also  as  to  whether, 
sach  being  the  purpose,  the  design  was  to  apply 
this  charge  to  a  particular  jjeraon,  yet  if  ttw 
language  was  in  fact  used  with  socb  an  Inten- 
tion and  design,  that  person  may  bring  an  ac- 
tion for  a  libel,  and  DaamtaiQ  it  hj  pnqtor  proof. 
It  is  not,  in  such  a  case,  easential  that  ail  of 
the  public  should  understand  tbe  true  intent 
and  meaning  of  the  defamatny  matter.  It  it  is, 
on  lu  face,  of  that  character,  or  sosceptible 
of  lieing  so  Interpreted,  and  If  those  knowing 
the  plaintiff  are  aware  u  tiie  tntratkm  to  make 


Digitized  by 


Google 


COUVABD  T.  BLA.GK. 


81 


tike  llbdoiu  diarge  and  applj  It  to  ^ 
tJiii  to  niffident. 

3.  An  ameadmeot  which  wught  to  add  to  a 
petUim  leg$Xtr  setttnx  fortib  a  catue  <tf  actloa 
for  a  Ubri,  hr  declarinc  npon  another  and  dl»- 
tlDct  pablicauon  aUecea  to  have  been  Ubeloos, 
was  properlj  rejected.  If  the  matter  aoagbt  to 
be  set  up  hj  aach  an  amendment  was  of  itself 
■ctUnabie,  It  embraced  a  new  and  dlatlnct  cause 
of  action,  and  was  therefoie  not  allowable;  tt 
it  was  no^  r^ecting  it  waa,  of  coniae*  pn^er. 

(SyUabna  hj  the  Court) 

Brror  from  inperlor  conrt,  Wbltfldd  conn- 
tar;  A.  W.  Pite,  Judge. 

Action  by  H.  V.  ColTard  against  Jcdm 
Black  and  others.  Judgment  for  deftodanta,  I 
and  plalntlir  brings  error.  KoTersed. 

Wm.  E.  Mann,  for  plaintiff  In  error. 
Shumate  ft  Maddox,  for  defendants  In  error. 

LITTLE,  J.  ColTard  Instituted  an  action 
against  Black,  Sharer,  and  Bogle  to  recovw 
damages  for  libd.  The  petltioa  alleges  that 
the  defendants  fslselj  end  malictoasly  did 
publish  of  and  concnnlng  him  in  the  Daltm 
Arsus;  on  the  IMh  and  20th  days  of  August 
tses,  the  following  Calae,  malldona,  and  In- 
sinuating language,  to  wit:  **A  Dirty  Lie 
Nailed.  Georgia,  Whitfield  Oonnty,  Ordi- 
nary's Offlce,  August  IStb,  18BB.  The  fol- 
lowing is  a  correct  statement  of  the  articles 
found  on  the  body  ot  an  unknown  man  killed 
on  the  Western  ft  Atlantic  Bailroad  about 
one  mile  north  nt  TUtm.  Oa.,  on  Mardi  12, 
1607,  and  turned  orer  to  me  1^  W.  A  BlaA, 
OOToner,  tIb.:  One  German  Testament;  two 
Tlals  medicine;  one  box  Tutt^s  Fills  (7  pills); 
two  spools  tluesd;  two  pairs  eye-glasses; 
one  pair  spectacles;  one  pocketknlfe;  and 
twenty-one  dollars  and  fifty  cents  in  cash 
dfZLBOi.  All  the  artldes  named  abore  (ex- 
CKBt  tiie  money)  are  still  in  the  ordinary's  of- 
fice^ There  was  not  the  slightest  clue,  so 
far  as  I  could  dlscom,  as  to  Uie  Identity  or 
place  of  residence  of  the  deceased.  Thwe- 
fore  It  was  thoutbt  to  be  the  best  way  to 
dispose  of  the  money  ^  using  it  to  pay  for 
his  decent  burial  and  for  the  l^al  cost  of 
the  Inanest,  as  far  as  It  would  go.  It  was 
paid  out  by  me  as  follows:  Vat  coffin  and 
burial  expenses  to  W.  F.  Brown,  $10.00.  The 
contract  for  this  was  very  promptly  made 
by  Mr.  Black  In  his  official  capacity  as  cor- 
oner, and  I  hold  Mr.  lawn's  recdpt  tor  the 
mmey.  For  conmer's  f^Oelal  and  legal  fee 
for  luMlng  Inquest  910.00,  thus  saving  the 
county  treasnrer  that  amount  The  remain- 
ing flJK)  was  used  by  me  to  buy  postage 
stan^  for  use  in  the  pubUc  business  of  the 
county.  Not  one  cent  at  the  money  waa  used 
or  appn^riated  for  private  purposes  by  Mr. 
Black  or  by  any  one  else.  He  tamed  it  all 
over  to  me,  and.  If  it  was  paid  out  Improp- 
erly, thai  I  am  alone  to  blame.  LSigned] 
Jos.  Bogle.  Ordinary.  P.  8.  I  acquainted  Mr. 
Colvard  with  all  the  fttcts  as  ststetf  above 
something  like  thirty  days  ago.  [digned] 
Jos.  Bogle,  Ordinary."  It  was  aUeged  that 
the  Dalton  Argus  was  a  newspaper  published  I 
86B.B.— e 


and  largdy  etrculated  In  Whttfliid  county, 
Oa.,  and  that  the  article  did.  In  effect  ac- 
cuse petitioner  of  wlllfnlly  lying,  and  was 
prepared  and  published  for  the  purpose  ot 
exposing  him  to  public  hatred,  contempt 
and  ridicule,  to  cause  his  defeat  for  the  leg- 
islature, and  that  aald  article  did  cause  such 
defeat  It  is  farther  aUeged  that  the  article 
Injured  his  business,  and  left  the  Impression 
that  he  was  a  willful  liar,  and  unworthy  of 
tlie  confidence  of  the  public;  that  defend- 
ants knew  what  Impression  the  said  article 
would  make^  and  that  It  would  damage  pe- 
I  titlotter;  that  It  was  fidse  and  m^ldons. 
By  leave  of  the  coturt  the  petition  was 
amended  by  adding  that  petitioner  was  at 
the  time  of  the  pnUlcation  engaged  in  the 
business  of  manufacturing  and  sale  of  mon- 
uments bi  the  dty  of  Dalton,  and  dealing  di- 
rectly with  the  public.  The  pl^tlflT  also  of- 
fered to  amoid  by  BdAbag  the  following, 
which  the  conrt  refused  to  allow;  "On  the 
aeth  di^  of  August  1808.  In  a  card  which 
was  published  In  the  Daltm  Argns  on  the 
Sd  day  of  September  of  said  year,  the  said 
John  Black,  la  seAlng  to  exonoate  and  re- 
lieve his  co-defendants  from  respouMbillty 
and  UaUllty  tot  thetar  cooperation  in  writ- 
ing and  publtohlng  the  card,  falsely  and 
maliciously  connecting  petitioner  with  the 
report  therein  mentioned,  assumes  all  of  the 
resp<mslbUlty.  and  in  assuming  the  respon- 
sibility says:  *So  much  has  been  said  about 
the  card  from  Judge  Bogle  which  appeared 
to  the  Dalton  Argus  of  August  20th,  I  de- 
sire to  make  a  word  of  explanation.  The 
statement  of  facts  was  furnished  by  Ju^ 
Bogle  from  the  recwds  of  his  office  by  re- 
quest ot  my  son  W.  A  Bhick,  to  refnto  a 
damaging,  vile  lie  that  was  being  circulated 
against  my  son.  Judge  Bogle  furnished  facts 
only,  and  did  not  know  it  was  to  be  publish- 
ed until  he  saw  it  In  print  Originally  the 
statement  bad  no  postscript  and  the  iwst- 
scrlpt  was  added  by  my  request  The  report 
of  the  circulation  of  the  lie  came  In  too  fast 
just  on  the  eve  ct  election  to  be  contradict- 
ed by  personal  visits,  and  I  decided  it  best 
to  have  the  statement  published,  and  I  as- 
sume all  responsibility.  The  heading  "A 
Dlr^  Lie  Nailed"  was  written  for  me  by  the 
editor  at  the  Argus,  submitted  to  and  ap- 
proved by  me,  because  we  all  knew  that  re- 
port to  be  one  of  the  dirtiest  of  all  lies.* " 
And  further  in  said  card  said  Black  says: 
"Both  my  son  and  myself  had  reports  of  the 
repeated  circulation  of  the  lie  as  it  was  be- 
ing industriously  used  in  Mr.  Colvard's  in- 
terest I  naturally  presumed  that  it  was  at 
Mr.  Colvard's  instigation."  The  petition  as 
amended  was  demurred  to  on  the  ground 
that  it  set  out  ao  cause  of  action;  that  there 
is  nothing  slanlerovs  to  the  publication,  and 
nothing  to  connect  the  plaintiff  with  the  pub- 
Ucatlon  of  having  told  a  lie  The  demurrer 
was  very  general  to  Ua  terms,  and  seems  to 
bare  been  directed  entirely  to  tbe  point  that 
as  aUeged  to  have  been  made,  tiie  publicati<» 
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(lid  not  charge  any  one  with  being  a  liar,  nor 
refer  at  aU  to  the  plaintiff.  While  the  peti- 
tion seems  not  to  have  been  drawn  wltb  any 
great  degree  ot  care,  and.  In  charging  that 
the  words  naed  were  libelous  and  intended 
to  apply  to  the  plaintiff,  was  wanting  in 
much  of  the  force  and  effect  which  could 
have  been  supplied  by  a  proper  innuendo^ 
and  the  petition  might  therefore  have  been 
found  defective  on  special  demurrer,  yet 
against  the  general  demurrer  filed  It  most 
be  held  that  the  petition  was  sufQcient  to 
carry  the  case  to  the  Jury.  After  argnment 
the  court  sustained  the  demurrer  and  dis- 
inlBsed  the  petition.  To  this  ruling  the  plain- 
tiff excepted.  The  errors  assigned  are  the 
refusal  to  allow  the  offered  amendmmt  and 
to  the  ruling  sustaining  the  demurrer. 

A  "libel"  is  defined  by  onr  Civ.  Code.  < 
3822,  to  be  a  false  and  malicious  defamation, 
which  is  expressed  In  print,  writing,  or  signs, 
which  tends  to  injure  the  reputation  of  an 
indlTldual,  and  expose  him  to  public  hatred, 
contempt,  or  ridicule.  It  is  urged,  however, 
that  the  printed  words  which  are  set  out  In 
the  statement  of  the  case  above  do  not  im- 
port a  crime  or  misdemeanor,  and  are  not 
actionable  per  ae,  and  to  call  a  man  a  liar  is 
not  actionable.  In  all  actions  InsUtated  to 
Tecpvet  damages  tor  libel,  the  Jury  are  to  de- 
termine whether  the  words  declared  on  are 
lioelous  or  not.  Beazley  v.  Reld,  68  Ob.  880. 
It  Is  gravely  urged  that  to  write  and  pub- 
lish of  a  man  that  he  Is  a  liar  is  not  actionable 
at  all.  It  Is  difficult  for  us  to  imagine  what 
words  would  more  fully  expose  a  man  to 
public  contempt  than  to  publish  him  as  being 
a  liar.  Mr.  Townshend.  In  his  treatise  on 
Slander  and  Libel  (section  177),  declares  that 
It  Is  actionable  to  charge  one  In  writing  with 
bring  a  villain,  liar,  rogue,  rascal,  or  swin- 
dler, etc.  See,  also,  Brooks  v.  Bemlss,  8 
Johns.  466;  More  t.  Bennett  33  How.  Prac 
ISO;  Cooper  v.  Stone,  24  Wend.  434;  Llnd- 
ley  T.  HortMi,  27  Conn.  G8.  In  the  case  of 
Hake  t.  Brames,  the  supreme  court  of  Indi- 
ana was  called  on  to  say  whether  a  letter 
couched  In  the  following  language;  "I  was  | 
unfortunate  enough  to  have  him  rplAlntieF]  In  ! 
my  employ  at  one  tmie  as  a  bookkeeper.  He  \ 
is  a  liar.  I  would  not  believe  him  under  I 
oath,"— was  libelous.  On  demurrer  to  the  ; 
complaint,  It  was  held  that  each  of  the  three 
sentences  in  the  letter  was  libelous.  86  Ind. 
161.  The  authorities  cited,  which  constme  a 
publication  characterizing  another  as  a  liar 
to  be  libelous  and  actionable,  were  liased  on 
a  definition  of  *Hbel"  similar  to  that  found 
In  our  Code. 

2.  It  Is,  however,  further  urged  that  from 
the  Indefinite  character  of  the  publication,  not 
Ktatlng  what  the  lie  was  or  who  told  It,  that 
the  defendants  could  neither  Justify  nor  dray; 
that  they  could  make  no  defense  to  allega- 
tions 80  Indefinite.  Wheth^  the  publication 
did  in  fact  chai^  the  plaintiff  with  having 
t(^d  a  lie.  and  whether  there  was  anything 
Ubelous  at  Colvard,  or  whether  anybody  was 


branded  as  a  liar,  wwa  Questions  of  fact  for 
the  Jury  to  determine,  and  whatever  <duirge 
the  publication  did  contain  the  defendants. 
If  they  desired  to  plead  Justification,  could  al- 
lege to  be  true,  thus  forming  an  issue.  Parle 
T.  Insurance  Ca,  61  Oa.  610.  Words  which 
on  their  face  appear  to  be  entirely  harmless 
may,  under  certain  circumstances,  convey  a 
covert  meaning  wholly  different  from  the  or- 
dinary and  natural  Interpretation  naually  put 
upon  them.  In  his  petition  the  plaintiff  says 
that  the  words  published  do.  In  effect,  ac- 
cuse him  of  willful  lying,  and  that  they  were 
gotten  up  and  published  for  the  purpose  of 
exposing  him  to  public  hatred,  contempt,  and 
ridicule;  that  the  defendants  knew  the  im- 
pression that  said  article  would  make;  and 
that  the  words  used  were  false  and  malicious, 
and  would  damage  petitiMier.  If  these  alle- 
gations were  true,  the  plaintiff  waa  entitied 
to  go  to  the  Jury.  The  rule  Is  that  he  may 
give  In  evidence  any  of  the  attending  dr- 
cumstancee;  the  cause  and  occasion  of  the 
publication,  and  all  other  extraneous  matters 
which  will  toid  to  explain  the  allusion,  or 
point  out  the  person  In  question;  all  the  sur- 
rounding drcnmstances;  tiie  facts  connected 
MTlth  the  transaction;  and  from  this  evidence 
It  Is  for  the  Jury  to  say  who  was  meant 
Newdl,  Defam.  p.  767.  and  authorities  cited 
in  note  1.  The  same  author,  basing  tbr 
principle  enunciated  on  authority,  says  (on 
page  768)  that  It  is  not  necessary  that  all  the 
world  should  understand  the  defamatory  mat- 
ter. It  Is  snffldent  If  those  who  knew  the 
plaintiff  can  make  out  that  he  was  the  per- 
son meant  See,  also,  Tillman  t.  Willla,  61 
Oa.  433;  Hardy  t.  WHUamson,  8S  Oa.  651. 
12  a  B.  874. 

8.  It  is  also  complained  that  the  court  erred 
In  refusing  an  amendment  (rftered  to  the  pe- 
tition by  the  plaintiff,  by  which  amendment 
the  plaintiff  sought  to  incorporate  In  bis  pe- 
tition another  card  pnbhshed  In  the  Dalton 
Argus  by  one  of  the  defendants.  This  card 
purported  to  be  afi  assnmptitm  by  one  of  the 
defendants  of  all  the  responsibility  for  the 
original  publication,  and  was  explanatory  of 
the  first  We  are  of  the  opinion  that  the 
court  did  not  err  In  refusing  to  allow  this 
amendment  As  we  have  ruled,  the  original 
petition,  of  itself,  was  sufflelent  to  carry  the 
case  to  the  Jury.  It  alleged  a  distinct  pub- 
lication, which.  If  malidous  and  intended  to 
charge  the  plaintiff  with  lying,  needed  no 
amendment.  Had  another  publication,  made 
at  a  different  time,  been  proven  and  shown 
to  be  libelous,  another  and  a  distinct  cause  of 
action  would  have  been  added,  and  this  is  not 
allowable.  The  second  publication,  whether 
libelous  or  not  cmdd,  when  proroi,  have 
been  Introduced  In  erldence  on  the  trial  of 
the  case;  and  1^  is  true  whether  the  sec- 
ond pobllcation  was  made  b^re  or  after 
that  for  which  the  suit  was  Instituted,  or 
even  after  tlie  eommencemoit  of  the  action, 
the  object  of  the  evidence  being  to  show  the 
animus  of  the  defendant  But  If  the  tn'cond 
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pnbllcattoD  did  not  ooatmin  words  which  wen 
libelous.  It  eatiSA  not  hare  added  anything  to 
the  wiglnal  cause  of  acti<m.  If  the  mnda  It 
ccmtalnjed  were  llbdons.  then,  as  they  con- 
Btltnted  another  cause,  they  could  not  he  In* 
grafted  on  the  first 

It  la  ouTfOHidnBioD  tiiat  the  court  erred  bi 
aoBtalnlng  the  demmrer  and  dismissing  the 
petition.  In  our  opinion,  the  plaintiff  was 
oitlUed,  under  the  aUesatlfwe  which  be  made^ 
to  have  hla  case  passed  upon  by  a  jury,  who 
were  aniaorlzed  to  finally  detennlne  whether 
or  not  the  defendants  falsely  and  maliciously 
defamed  tho  ^alntlfl  In  writing  In  mch  a 
manner  as  tended  to  Injure  his  reputattim 
and  to  expose  him  to  pnbUe  hatred  or  con- 
tempt Judgmoit  reversed.  All  the  justices 
concurring,  except  FISH,  absent  on  ac> 
count  of  Bldmess. 


IfOHRIS  et  aL  T.  DODa 
<8nprane  Court  of  Oeor^.    April  11,  1000.) 

BANKRVPTCT— ASBKTB— Lira  INBURAKOB. 
A  policy  of  insurance  on  the  life  of  a  bank- 
rupt, though  payable  to  his  legal  represenU- 
tivea,  does  not,  if  It  hare  no  cash  surrender  val- 
ue, vest  In  the  trustee  as  aasets  of  the  bank- 
rupt's estate,  (a)  Accordingly,  where  a  hos- 
band,  within  four  months  iinor  to  the  filing  of 
his  petition  In  bankruptcy,  transferred  to  his 
wife  an  insnnmce  policy  on  bis  life,  which  be- 
fore sacb  transfer  was  payable  to  his  legal  rep- 
reventatlTes,  it  was  erroneoos,  on  the  petition 
of  tbe  tmstee,  filed  upon  the  death  of  the  bank- 
rupt, pending  the  proceedings  In  bankruptcy,  for 
the  court  to  enjout  the  widow  from  collecting, 
and  the  InsoraDce  company  from  paying  to 
her,  the  amount  dne  upon  tbe  policy;  it  appear- 
ing that  it  bad  no  cash  surrender  value,  either 
when  the  transfer  was  made  or  the  petition  in 
bankmptby  was  filed. 

{Syllabus  by  tbe  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Harry  Dodd,  trustee  In  bank- 
ruptcy, against  V.  A.  Morris  and  others. 
Judgment  for  plaintiff,  and  defendants  bring 
error.  Beversed. 

J.  A.  Andezaon,  King  A  Andersout  X>or^ 
sey,  Brewster  ft  Howell,  and  Arttiur  Hey- 
man,  for  plaintiffs  In  error.  Mayson  ft  HIU 
and  O.  IL  ft  O.  fiL  Horton,  for  defendant  In 
mot, 

FISH,  J.  This  was  a  petition  filed  by  Har- 
ry Dodd,  trustee  of  the  estate  of  John  F. 
Morris,  bankrupt,  against  his  widow,  Mrs.  V. 
A.  MozTls,  the  Mutual  Beserve  Fund  Idf  e  As- 
sociation of  New  Tork,  and  the  No^thwes^ 
«n  Mutual  Life  Insurance  Cconpany,  In 
which  It  was  aoui^t  to  enjoin  Mrs.  Mwrls 
from  collecting,  and  the  two  Insurance  com- 
panies from  paying  to  her,  the  amounts  of 
liunranee  policies  issued  by  the  defendant 
Insurance  companies  upon  the  life  of  the 
bankrupt  The  Northwestern  Ck>mpany  paid 
the  money  due  upon  the  policy  Issued  by  It 
Into  tiie  registry  of  the  court,  to  await  the 
final  decree  of  the  court.  Mrs.  Morris  and 


the  other  Insurance  company  answered  the 
petition.  Upon  the  hearing,  It  ^tpeared  that 
each  of  the  Insurance  companies  had  Issued 
a  policy  upon  the  life  of  John  F.  Morris,  pay- 
able to  his  l^al  r^resentatlTes;  that  the  one 
by  the  Northweston  Gompany  waa  Issued  \a 
i£00,  tiie  date  of  the  Issuance  of  the  otha 
not  iQtpearlng.  'It  fortiier  appeared  that 
during  the  month  of  April,  1888,  Morris  sur- 
rendered hi*  pt^lcy  In  the  Mutual  Beserve 
Fund  Life  Association,  and  the  association 
thereupon  Issued  a  new  ptdlcy,  upon  the 
same  tmns  as  the  old.  In  which  new  .p<^<^ 
Mrs.  T.  A.  Morris,  his  wife,  wu  the  bene- 
ficiary, uid  that  during  the  same  month 
Morris  assigned  tbe  poUcy  which  he  held  In 
the  Noribwestem  Company  to  his  wife,  the 
assignment  being  accepted  by  the  company. 
Morris'  petition  In  voluntary  bankmptt^ 
was  filed  on  tbe  29th  day  of  the  same  month. 
He  died  the  following  October,  pendliv 
the  proceedings  In  bankrupt<7,  and  Immedi- 
ately after  bis  death  Dodd.  the  trustee  of 
bis  estate^  filed  this  petition.  The  contention 
of  the  trustee  was  that  the  transfers  of  the 
polidea  were  made  with  Intent  to  hinder,  de- 
lay, m  d^kand  the  creditors  of  the  bank- 
rupt; and,  having  been  executed  within  four 
montiis  prior  to  tin  filing  of  the  petition  In 
bankruptcy,  were  void,  and  that  the  policies 
vested  In  the  trustee  at  tbe  time  of  the  adju- 
dication In  bankruptcy*  as  part  of  the  as- 
sets of  the  bankrupt's  estate. 

Sectkm  67e  of  the  bankrupt  act  of  1888 
provides  "that  all  conveyances,  transfers,  as- 
signments or  Incumbrances  of  bis  proper^, 
or  any  part  thereof,  made  or  given  by  a  per- 
8<m  adjudged  a  bankrupt  under  the  provi- 
sions of  this  act  subsequent  to  tbe  passage 
of  this  act  and  within  four  months  prior  to 
the  filing  of  the  petition,  with  the  intent  and 
purpose  on  his  part  to  hinder,  delay,  or  de- 
fraud his  creditors,  or  any  of  them,  shall  be 
null  and  void  as  against  tiie  creditors  of 
such  debtor,  except  as  to  purchasers  in  good 
faltii  aiul  for  a  present  fair  consideration; 
and  all  property  of  tbe  debtor  conveyed," 
etc.,  "shall  *  *  *  be  and  remain  a  part  of 
the  aasets  and  estate  of  the  bankrupt  and 
shall  pass  to  his  said  trustee,  whose  duty  It 
shall  be  to  recover  and  reclaim  the  same  by 
legal  proceedings  or  otherwise  for  tiie  bene- 
fit of  the  creditors."  Section  70a  of  the  act 
provides:  **Tfae  trustee  of  the  estate  of  a 
bankrupt,  upon  bis  appointment  and  quali- 
fication, •  •  •  shall  •  •  •  be  vested 
by  operation  of  law  with  the  title  of  the 
bankrupt;  as  of  the  date  be  was  adjudged  a 
bankrupt,  •••toall***(5)  prop- 
er^ which  prior  to  tbe  filing  of  the  petition 
be  could  by  any  means  have  transferred  or 
which  might  have  been  levied  upon  and  sold 
under  judicial  process  against  him:  provided, 
that  when  any  bankrupt  shall  have  any  Insur- 
ance policy  which  has  a  cash  surrender  va^- 
ue  payable  to  himself,  his  estate  or  personal 
representatives,  be  may,  within  thirty  days 
after  the  cash  surrender  value  has  been 
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ascertained  and  stated  to  the  tmfltee  by  tiie 
company  Issuing  the  same,  pay  or  secure  to 
the  trustee  the  snm  so  ascertained  and  stat* 
ed,  and  continue  to  hold,  own,  and  carry 
such  policy  free  from  the  claims  of  the  cred- 
itors participating  In  the  distribution  of  his 
estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trus- 
tee as  assets."  Under  the  view  we  take  of 
the  question  presented  for  determination,  It 
Is  immaterial  that  the  policies  of  Insurance 
were  transferred  by  the  bankrupt  to  his 
wife  within  four  months  prior  to  the  filing 
of  bis  petition  In  bankruptcy.  Upon  the 
hearing,  there  was  no  evidence  submitted 
Cor  the  trustee  that  either  of  the  policies  had 
any  cash  surrender  value,  either  at  the  time 
of  the  transfer  or  at  the  time  of  the  filing 
of  the  petition  In  bankruptcy,  but  there  was 
much  evidence  In  behalf  of  the  defendants 
that  the  policies  had  no  such  value  at  either 
of  the  times  indicated.  If  the  policies,  then, 
had  no  cash  surrender  value,  we  are  of  opin- 
ion that  they  would  not  vest  in  the  trustee, 
as  assets  of  the  bankrupt's  estate,  even  If  no 
changes  had  been  made  in  them,  and  they 
-liad,  to  the  date  of  bis  death,  remained  pay- 
able to  his  legal  representatives.  The  exact 
point  was  decided  in  Re  Buelow  (D.  C.)  06 
Fed.  86,  where  It  was  held:  "A  policy  of  In- 
surance on  the  life  of  a  bankrupt,  which  has 
no  cash  surrender  value,  and  no  value  for 
any  purpose  except  the  contingency  of  its 
becoming  valuable  at  the  death  of  the  bank- 
rupt If  the  premiums  are  kept  paid,  does  not 
vest  in  the  trustee  as  assets  of  the  estate;" 
and  the  court  directed  the  trustee  to  deliver 
the  policy  to  the  petitioners,  the  bankrupt 
and  his  wife.  District  Judge  Sbiras,  in  Be 
Steele  (D.  O.)  98  Fed.  78,  while  holding  that 
where  a  bankrupt  held  a  policy  payable  to 
himself,  his  heirs  or  legal  representatives, 
the  surrender  value  thereof  would  be  part 
of  the  assets  of  his  estate  In  bankrupt<7, 
very  clearly  Intimated  that  this  would  not 
be  BO  If  the  policy  had  no  cash  surrender 
value.  To  the  same  effect,  see  In  re  Lange 
(D.  O.)  91  Fed.  361.  In  the  case  of  Xtaa. 
Nat  Bank  v.  United  States  Life  Ins.  Oo.  (0. 
C.)  24  Fed.  770,  It  was  held  that  a  bill  in 
equity  could  be  maintained  by  creditors  of 
a  deceased  debtor  to  reach  jnvmlums  paid 
to  a  life  Insurance  company  tn  fraud  of 
them,  but  that  they  could  have  no  claim  ui>- 
on  the  Insurance,  even  In  such  a  case,  be- 
yond the  amount  of  the  premiums  and  the 
Interest  thereon.  Under  the  bankruptcy  act 
of  1867,  In  Re  McKlnney  (D.  C.)  15  Fed.  685, 
It  was  held:  "An  assignee  In  bankruptcy 
baa  no  insurable  Interest  In  the  life  of  a 
bankrupt,  at  least  after  bis  discharge.  Up- 
on a  policy  on  the  life  of  the  bankrupt,  pay- 
able at  bis  death  to  his  executors,  adminis- 
trators, or  assigns,  with  an  equal  premium 
payable  annoaliy  during  the  bankrupt's  life, 
the  only  beneficial  Interest  which  passes  to 
the  assignee  In  bankruptcy  is  Its  surrender 
value  or  net  rewrre  at  the  time  of  tbe  ban^ 


ntptcy.  Beyond  that  Interest  the  ptdlcy.  so 
far  as  respects  any  future  Insurance  under 
It,  would  be  a  burden  rather  than  a  benefit, 
which  the  assignees  are  not  authorized  to  con- 
tinue, and  the  assignee  takes  the  legal  title 
to  the  policy  for  the  purpose  of  making  the 
surrender  value  or  net  reserve  available  to 
the  estate."  In  Holt  v.  Ererall,  an  E^nglisb 
case,  decided  by  tbe  court  of  appeal,  under 
the  British  bankruptcy  act  of  1869,  reported 
In  9i  Law  T.  (N.  S.)  699,  It  appeared  that  in 
1870  a  trader  ^ected  policies  of  Insurance 
on  his  own  life.  In  the  following  year,  wish- 
ing his  wife  might  have  the  benefit  of  the 
policies,  under  the  married  women's  act,  he 
surrendered  them  to  the  Insurance  company, 
and  received  In  substitution  therefor  poli- 
cies at  the  same  premiums,  payable  on  the 
same  day,  and  entitled  to  the  same  privi- 
leges, as  the  former,  and  which  provided 
that  the  sums  assured  should  be  paid  to  the 
wife.  Within  two  years  from  the  date  of 
the  substitute  policies  the  husband  liquidat- 
ed, dying  before  the  discharge.  The  trustee 
claimed  the  Insurance.  It  was  held  that,  as 
tbe  polides  of  1870  had  no  surrender  value, 
the  transaction  of  the  following  year  was 
not  a  settlement  of  property,  under  tbe 
bankruptcy  act  of  1869,  and  that  the  widow 
was  entitled  to  the  policy  money.  In  speak- 
ing of  the  substitution  of  one  policy  for  an- 
other, James,  L.  J.,  in  his  opinion  said:  "If 
It  could  be  made  out  that  this  was  a  device 
to  avoid  the  ninety-first  section  of  the  bank- 
ruptcy act  of  1868,  and  that  there  was  any 
actual  property— anything  which  the  court 
could  construe  as  of  value— settled  at  that 
time,  then  probably  the  court  would  say: 
We  cannot  allow  a  device  to  be  resorted  to 
for  the  puriwse  of  making  that  thing  appear 
to  be  not  a  settlement  which  was  In  truth  a 
settlement.  •  *  ♦  In  that  point  of  view, 
it  is  important  to  see  whether  there  was  any 
actual  property— anything  that  could  be  call- 
ed property— at  the  time  when  the  husband 
effected  the  policies  In  question.  If  tbe  hus- 
band at  that  time  gave  up  anything  of  real 
value  as  part  of  the  consideration  for  the 
new  policies,  there  might  be  some  question: 
but  I  am  satisfied  that  that  which  was  giv- 
en up  was  not  of  the  slightest  value  what- 
ever, that  there  was  nothing  taken  away 
from  the  creditors  In  point  of  substance, 
and  that  the  transaction,  as  far  as  the  cred- 
itors were  concerned,  was,  in  substance,  ex- 
actly the  same  as  if  the  policies  in  1871  bad 
been  made  without  any  reference  whatever 
to  the  existing  policies  of  1870,  which  the 
husband  might  have  given  up  at  any  mo- 
ment he  liked,  or  forfeited,  or  done  anything 
he  liked  with.  Therefore  there  Is  nothing 
substantial  arising  from  the  fact  that  the 
policies  of  1871  were  In  exchange  for  the 
poUcies  of  1870."  MeUlsh,  L.  J..  In  hta  con- 
curring opinion,  used  the  following  lan- 
guage: "I  agree  with  the  lord  Justice  ♦  •  • 
that  If  tbe  surrender  policy  really  was  In 
■obatance  worth  nothing,  If  It  waa  a  polity 
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whlcb  an  buolvrat  man  vooM  natoraUy  al- 
low to  drop.  It  iB  very  difficult  to  see  what 
object  an  inmlTent  trader,  knowing  tbat  he 
fa  going  to  become  a  bankrupt,  baa  in  keeping 
up  a  policy  on  bis  llf^  and  paying  the  pre- 
mlmnB.  knowing  that  the  money  will  go  for 
the  benefit  of  hU  creditors,  or  perhaps  not 
for  their  benefit,  because.  If  the  policy  was 
such  as  this  was,  which  had  only  been  effect- 
ed for  a  single  year.  It  does  no  bmeflt  to  the 
creditors.  What  a  tnutee  in  bankruptcy 
does.  If  aneh  a  policy  comes  into  his  hands. 
Is  to  see  If  he  can  get  anything  from  the  In- 
surance office,  and  all  the  creditors  are  de- 
prlTed  of  the  surrender  value  of  the  poli- 
cy; and,  if  there  is  no  surrender  ralue,  we 
may  considOT  that  the  new  policy  ^ected 
Instead  of  It  comes  within  the  protection  of 
tbe  act  [the  married  women's  property  act]." 
Id  Bank  t.  Lob,  104  Ga.  446,  81  S.  B.  4S&,  44 
L.  R.  A.  872,  fbis  court  held  that  the  onl^ 
insurable  Interest  a  creditor  has  in  the  life 
of  his  debtor  Is  for  the  purpose  of  indemni- 
fying himself  i^alnst  the  loss  of  his  debt, 
and  tiiat  such  interest  cannot  uceed  in 
amount  that  of  the  Indebtedness  to  be  secnr- 
ed.  ^nie  purpose  of  the  bankruptcy  act  Is  to 
take  the  property  owned  by  the  bankrupt 
when  the  petition  Is  filed,  and  apply  It  to- 
wards the  paym«at  of  bis  then  existing 
debts,  discharging  him  in  due  course  from 
any  further  liability;  his  after-acquired 
property  not  being  subject  to  such  debts. 
This  being  true,  It  Is  ^^aroit  that  the  cred- 
Itora  represented  by  the  trustee  ^ose  debts 
cannot  continue  against  the  bankrupt,  can 
have  no  iiunraUe  interrat  in  his  life  for  the 
purpose  of  indemni^lng  themselves  against 
loss.  In  view,  therefore^  of  the  authorities 
cited  and  the  language  of  the  act  Itself,  It 
seems  that  a  policy  of  Insurance  on  the  life 
of  a  bankrupt,  though  payable  to  his  legal 
representatives,  does  not  vest  In  the  trustee, 
as  assets  of  the  bankrupt's  estate,  if  the  poli- 
cy has  no  cash  surrender  value.  It  follows 
that,  under  the  evidence  submitted  upon  the 
hearing,  the  learned  trial  Judge  erred  hi 
granting  the  Injunction.  Judgment  revers- 
ed. All  the  Justices  concurring. 


BEBUNO  V.  STATE. 
(Supreme  Court  of  Georgia.  May  11,  1900.) 

ASBAVI/IWUBTU-ICATION-OPPROBRIOUa  LAN- 

QUAOB. 

Grimaces  or  facial  expressions  of  contempt 
do  not  constltnte  "opprobrloas  words  or  sbnaWe 
langaage,"  within  the  meaning  of  section  lOS  of 
the  Penal  Code,  which  dedares  that  "such 
words  and  langnase"  may  or  may  not,  eib  shall 
be  determined  by  the  jnry,  amonnt  to  a  Jastifi- 
cation  of  an  assaiilt  or  an  assault  and  battery. 
(Syllabiu  1^  the  Court.) 

Error  from  superior  court,  Dekalb  county; 
John  8.  Candler,  Judge. 

A  H.  Behlii^  was  convicted  ot  assault,  and 
toings  error.  Affirmed. 


Green  &  McKlnney,  for  plaintiff  In  errw. 
W.  T.  Klms^,  Bed.  Gen.,  and  J.  L.  Travis, 

f OT  the  Stata 

LEWIS.  J.  The  accniied  was  tried  upon  an 
Indictment  by  the  grand  Jury  (rf  Dekalb  coun- 
ty for  the  offense  of  assault  and  battery  upon 
one  Lively.  The  evidence  tar  the  prosecu- 
tion shows  that  at  the  time  and  place  alleged 
In  the  indictment  the  accused,  while  aboard  a 
street  car,  without  provocation,  made  a  vio- 
lent assault  voaa  Lively,  who  was  also  a 
paasenger  iqka  the  car,  striking  and  wound- 
ing him  In  the  face  with  an  umbrella.  Mo 
evidence  was  Introduced  in  behalf  of  the  ac- 
cused. He  made  a  statement  in  which  be 
claimed  that  the  difficulty  wlginated.  on  ac- 
count of  angry  feelings  entertained  against 
him  by  Lively  resulting  from  a  suit  that  ac- 
cused had  brought  against  Lively  to  recover 
an  attorney's  fee  for  services.  He  stated  that 
three  or  four  times  before  this  difficulty  Live- 
ly had  made  grimaces  and  facial  expressions 
of  contempt  towards  him,  and  tbat  he  finally 
told  him  if  he  did  not  cease  he  would  get 
Into  trouble  On  the  occasltHi  of  the  difficulty 
accused  stated  that  Lively  again  commenced 
this  conduct  by  making  grimaces,  "and  then 
It  happened."  The  accused  was  found  guilty, 
and  excepts  to  the  Judgmuit.of  the  ooml  over- 
ruling his  motion  for  a  new  trial. 

On  the  trial  of  the  case  the  accused  oitered 
to  prove  by  the  prosecutor.  Lively,  that  he 
had.  several  days  before  this  difficulty,  heesi 
making  towards  blm  facial  eqtresslons  of 
contempt  for  the  purpose  of  insulting  him, 
and  Kc^tlon  la  taken  to  the  ruling  of  the 
court  in  refusing  to  allow  answers  to  ques- 
tions seeking  such  proof.  Another  ground  of 
the  motion  for  a  new  &lal  C(Hiq>lalns  that  the 
court  erred  In  not  charging  section  103  of  the 
Penal  Code,  it  being  cmtended  by  counsd  for 
plaintiff  in  error  that  the  word  "language"  in 
that  section  not  only  taclnded  words,  but  also 
making  facea,  grimaces,  and  contemptuous 
gestures  In  the  presence  of  the  accused,  to 
haiA  him  up  to  contempt  and  ridicule.  We 
do  not  think  the  language  in  the  section  re- 
ferred to  Is  susceptible  of  any  such  legal  con- 
struction; nor  do  we  think  that  this  section 
has  any  application  to  the  facts  in  this  case. 
The  case  of  Bowie  v.  Maddox,  20  Ga.  286,  Is 
dted  by  counsel  for  plaintiff  In  error  for  the 
position  that  gestures,  or  exclamations,  or 
bearing,  wlileh  are  used  as  voluntary  vehicles 
of  thought,  are  an  "acted  language,"  and  that, 
therefore,  In  the  light  of  that  decision,  the 
conduct  of  the  prosecutor  fell  within  the 
definition  of  the  term  "language"  as  used  in 
the  statute.  By  reference  to  the  facts  in  the 
case  cited,  however,  It  will  be  seen  that  It 
has  no  application  whatever  to  a  criminal 
cause  sought  to  be  defended  under  that  sec- 
tion. There  the  conduct  and  demeanor  of  a 
party  In  a  civil  action  was  sought  to  be  In- 
troduced In  his  own  favor  as  lllustratlTe  of 
a  material  tact  in  the  case,  which  was  being 
Insisted  upcm  in  the  defense  of  a  suit   It  up- 
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peua  In  Qiat  case  that  a  defense  set  op  by 
one  of  the  defendants  was  that  he  was  not  a 
member  of  the  partnership  sued,  and  be 
sought  to  prove  this  by  testimony  that  he 
manifested  surprise  oa  being  Intwrned  he  was 
regarded  as  being  sudi  a  member  of  the  firm. 
The  court  held  that  even  his  words  to  that 
effect  would  have  been  Inadmissible,  and  that 
It  followed  from  this  that  bis  gestures  or 
exclamatlMis  of  surprise  would  necessarily  be 
as  Inadmissible  as  plain  w»ds  expressing  the 
same  emotion.  We  know  ot  no  statute  rule 
of  law  wUeh  would  Justify  an  aaaault  and 
battery  on  account  of  mere  grimaces  or  facial 
expressions,  oTen  If  the  Idea  of  contempt  and 
insult  could  be  Inferred  from  such  conduct; 
and  certainly  no  such  defense  existed  at  com- 
mon law.  In  fact,  It  took  a  special  statute  to 
authorise  opprobrious  words  and  abusive  lan- 
guage used  by  the  assailed  towards  the  aa- 
sallant  to  be  provai  Id  defeiue,  and  mere 
grimaces  or  contenyttnous  ftdal  expressions 
cannot  amount  to  such  language  or  wordi  In 
thtir  ordinary  acceptation  and  meanhig.  See, 
In  this  connection,  Stevenson  v.  State,  90  Ga. 
406;  16  S.  B.  95.  It  doea  not  aro^ar  from 
the  reand  that  the  Judge  exduded  from  the 
Jury  the  consideration  of  soch  conduct  In 
paasing  upon  the  guilt  or  Innocaice  oC  the 
accused,  for  In  bia  order  oTerrullng  the  mo- 
tion for  a  new  trial  he  states:  "The  evidence 
In  this  case  showed  an  unprovoked  assault 
and  severe  beating  at  the  time,  and  no  provo- 
cation which  would  Justify  such  a  beating, 
even  by  the  defendant's  statement;  Ua  state* 
ment  being  that  the  prosecutor  atared  at  him 
and  grimaced.  Mr.  Lively  la  a  very  young 
man,  and  a  very  small  one  physically.  Mr. 
BeliUng  Is  modi  older,  and  much  larger  physl- 
caUy."  Tbe  court  fnrtber  stated  that,  while 
the  requeata  as  made  were  not  given,  the 
charge  to  the  Jury  **wa8,  in  ^ect,  on  these 
various  questions  that  provocation  to  Justify 
an  assault  and  battery  must  be  present,  and 
must  be  such  as.  in  the  opinion  of  the  Jury, 
would  be  lofDdettt"  Even  If,  under  any  dr^ 
cumstances,  then,  such  conduct  aa  herein  set 
up  as  a  defense  could  In  law  Justify  an  as- 
sault, we  would  conclude  from  the  recMd  be- 
fore na  that  the  defendant  has  had  a  fair 
trial,  and  that  there  was  no  error  committed 
which  wotdd  authorize  an  Interference  by  this 
court  with  the  discretion  of  the  trial  Judge  In 
refusing  his  motion  for  a  new  trial.  Judg- 
ment affirmed.  All  tbe  Justices  concurring, 
exc^  FISH,  absent  on  accoont  at  sldL- 
nesa. 


POOLE  V.  BAGGETT. 

(Supreme  Court  of  Georgia.   May  14,  1900.) 

GARB  OF  HARRIED  DAUQHTBR— LIABIUTT  OF 
HUSBAND— CONTRACT. 

1.  Where  a  mother  received  Into  her  home  an 
invalid  married  daughter,  and  nursed,  waited  on. 
and  cared  for  her  dnring  a  period  of  several 
montbfl,  until  her  death,  tbe  mother  ezprea^ 
«Uting  to  tbe  daughter  that  in  case  of  ber  re- 
coveiy  no  diarge  would  be  made  against  btt  foe 


these  senrlcea,  the  mother  could  not  maintain 
against  the  dani^iter'a  husband  an  aetliMi  for  tfie 

value  thereof. 

2.  Tbe  mere  fact  that  the  son^n-law  had  told 
his  wife  he  would  pay  her  mothra-  for  these 
services  (his  statement  not  being  intended  as  a 
commnnication  to  her  mother,  and  he  never  hav- 
ing, either  directlr  or  indirectly,  made  to  the 
latter  any  promise  to  pay)  would  not  of  itself 
create  a  contractual  rtfatlou,  either  ezpreaa  or 
Implied,  between  himself  and  hia  mothes^in-taw 
with  reference  to  tbe  services  in  question;  and 
tbifl  is  so  although  the  mother.  In  Informing  her 
dau^ter  that  no  diarge  would  be  made  against 
her.  may  have  remarked,  "If  yon  can't  live,  if 
you  dMirt  get  well,  of  coarse,  your  husband  can 

\^thont  regard  to  other  questions  made  in 
the  record,  this  case  falls  within  the  ^nci^e 
ruled  in  HudMU  v.  Hudaon,  16  8.  B.  348.  90  Ga. 
681;  aixl,  the  verdict  for  the  plaintiff  Mag  con- 
trary to  law,  a  new  trial  ahould  have  been 
granted  upon  tbe  merits. 
(Syllabus  by  the  Court.) 

Srror  from  superior  court  Douf^  comity; 
O.  G.  Janes,  Judge. 

Action  by  M.  F.  Baggett  against  T.  J. 
Poole.  Judgment  for  plaintiff,  and  defendant 
bzlnga  emu.  Reversed. 

J.  v.  Edge  and  W.  A.  James,  for  plalntur 
m  enw.  B.  G.  Orlgga  and  J.  S.  Jamea,  tor 

defendant  In  error. 

COBB,  J.  Mrs.  Baggett  brought  mlt 
against  Poole  vjfon.  an  account  tor  aerrlces 
rendered  in  nursing,  caring  for,  and  waiting 
upon  the  wife  of  tbe  defendant,  vfao  waa  a 
dat^hter  of  the  plaintiff,  and  for  aerrlces 
lendered  in  nursing,  caring  for,  and  waiting 
on  the  defendant  during  tils  Qlness.  At  the 
trial  It  appeared  from  the  evidence  that  "iSn. 
Poole  came  to  her  mooter's  house  in  a  feeble 
condition,  brought  about  by  a  malady  whlclt 
It  waa  evident  would  most  inobably  terminate 
fatally;  that  ber  moUier  nursed,  cared  for, 
and  waited  oa  ber,  and  furnished  ber  with 
the  necessaries  of  life,  until  her  death,  which 
occurred  several  months  after  she  came  to 
the  bouse.  It  waa  clear  from  tiie  evidence 
that  there  was  no  eqtress  undertaking  on 
the  part  of  Mrs.  Poole  to  pa^  ber  motiier  for 
the  Bwvices  rendered  to  h^,  nor  .was  tiiere 
anything  to  Indicate  that  it  was  the  intention 
of  the  partiea  ttiat  Hra.  Poole  was  to  be  lia- 
ble to  her  mother  for  these  services.  There 
waa  so  evidence  of  any  exp»sa  contract  on 
the  part  at  Poole  to  pay  Baggett  for 
the  services  rendered  to  bia  wife,  though  it 
might  be  inferred  from  the  evidence  that  It 
was  Oie  Intention  at  Mis.  Baggett  to  charge 
Poole  tar  them.  It  appeared  that  Mra.  Poole 
told  her  mother  that  her,  husband  promised 
her  he  would  pay  Mra.  Baggett  for  the  serv- 
ices, and  that  the  latter  said  to  Mrs.  VooAe, 
"If  you  can't  live,  if  yon  don't  get  well,  of 
course,  your  hnaband  can  pay  me."  Upon 
this  state  of  facts  the  Jucy  returned  a  ver- 
dict for  the  plalntift  in  a  named  sum,  and. 
the  defendant's  motion  for  a  new  trial  hav- 
ing been  overruled,  be  excepted. 

Even  if  Mrs.  Baggett  was  a  competent  wlt- 
nesa  to  testify  to  the  terms  ot  the  c(m tract 
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■all^^  to  have  been  entered  Into  betwe^ 
herself  and  Mrs.  Poole  as  the  agent  of  her 
btuband,  the  facts  testified  to  by  Mrs.  Bae- 
£ett  are  not  saffldent  to  show  that  any  such 
contract  was  entered  Into.  Mrs.  Baggetfs 
testimony  In  reference  to  this  matter  consist* 
•ed  merely  of  statements  by  Mrs.  Poole  to  the 
effect  that  her  hnaband  had  assured  her  tiiat 
iie  would  compensate  her  mother  for  the  serr- 
Icea  rendered  to  her.  There  Is  nothing  what- 
•ever  In  the  eridence  to  Indicate  that  it  was 
the  Intention  of  Mrs.  Pocle,  as  the  agent  of 
tier  husbandt  to  make  a  binding  agreement 
between  herself  and  her  mother  whereby  her 
3iusband  was  to  pay  for  the  serrlceB,  but  she 
merely  repeated  to  her  mother  declarations 
made  by  the  husband  evidencing  a  disposi- 
tion on  his  part  to  compensate  Mrs.  Baggett 
for  the  services  rendered  to  his  wife.  As  the 
evidence  does  not  disclose  any  express  con- 
tract on  the  part  of  Poole  to  pay  for  the  senr- 
Ices  to  his  wife,  and  as  the  surrounding  cli^ 
-cumstances  do  not  plainly  Indicate  that  It 
was  the  Intention  of  both  Mrs.  Baggett  and 
Poole  that  the  services  should  be  paid  for 
by  him,  the  case  falls  clearly  within  the  prln* 
ciple  ruled  In  the  case  of  Hudson  v.  Hudson, 
-90  Ga.  681,  16  S.  £L  840;  and  the  finding  of 
-the  Jury,  so  far  as  it  related  to  the  services 
rendered  by  Mrs.  Baggett  to  Mrs.  Poole,  was 
•contrary  to  law,  and  the  verdict  should  have 
been  set  aside.  Judgment  reversed.  All  the 
Justices  concurring,  except  FISH.  J,,  absent 
•OB  account  of  sickness. 


HEXRT  V.  PBRRT. 
•iSnpreme  Court  ol  Georgia.    April  11,  1900.) 

OPTION  TO  FUBCHASBUU-TBNANT  BT  BUF7BB- 
ANCa-POSSESSORT  WARRANT. 

1.  One  who  obtains  from  the  owner  of  land  an 
option  to  purchase  the  same  at  a  specified  price 
within  a  time  limited,  and  who,  with  the  own- 
-^s  permission,  enters  upon  the  land  for  the  pur- 
pose of  prospecting  for  mioerals  during  the  con- 
thiuanee  of  the  option,  does  not  become,  after 
its  expiration,  a  tenant  of  the  owner,  and,  If  he 
remains  in  posKssion  without  right,  la  a  mere 
trespasser. 

2.  In  such  a  case  neither  the  owner  nor  his 
successor  in  title  can,  by  dispossesaory  warrant, 
«ject  as  a  tenant  at  sutFeiance  either  the  por- 
cbaser  of  the  option  or  one  holdiag  under  him. 
Tintfaont  regard  to  other  questions,  this  ease  la, 
upon  Its  facts,  taken  most  favtwably  for  the 

flaintifr,  controlled  by  the  law  above  announced, 
n  any  view  of  the  pleadings  and  evidence,  a 
verdict  for  the  defendant  was  demanded,  and  the 
«onrt  ought  to  havs  granted  his  motion  for  a 
Slew  trial. 
{Syllabus  by  the  Court.) 

Error  from  court  of  Floyd  county; 
<3eorge  A.  H.  Harris,  Judge. 

Action  by  B.  S.  Pmy  against  John  Henry. 
Judgment  for  plalntUf*  and  defendant  brings 
«rror.  Reversed. 

Dean  &  Dean,  for  plaintiff  In  error.  Foa- 
ch6  &  Fouchd,  for  defendant  in  error. 

COBB.  J.  This  was  a  proceeding  instituted 
for  the  purpose  of  evicting  In  a  summary  way 


the  defiant  as  a  tenant  at  sufferance  of  Hie 
plaintiff.  It  Is  Indispensable  to  the  mainte- 
nance of  such  a  proceeding  that  the  relation 
of  landlord  and  tenant  should  exist  between 
the  plaintiff  and  the  defendant  Civ.  Code, 
{  4818:  Watson  v.  ToUlver.  103  Oa.  126,  29 
a  a.  614;  Story  v.  E^pa,  106  6a.  504,  81  S. 
B.  109.  The  evidence  in  the  present  case  did 
not  show  tliat  the  relation  of  landlord  and 
tenant  had  ever  existed  between  the  plaintiff 
and  the  defendant  On  the  contrary,  it 
speared  that  the  defendant  had  entered  Into 
poBseasion  under  one  who  had  obtained  from 
the  owner  an  option  to  purchase  the  land,  and 
who,  with  his  permisBlon,  entered  upon  the 
land  for  the  prnDose  of  prospecting  for  min- 
erals during  the  continuance  of  the  option. 
Although  the  time  limited  In  the  option  had 
expired  when  the  proceeding  to  evict  the  de- 
fendant was  histituted,  this  did  not  cause  the 
relation  of  landlord  and  tenant  to  arise  be- 
tween the  person  who  had  been  put  in  pos- 
session by  the  bolder  of  the  option  and  one 
who  was  the  successor  in  titie  of  the  owner 
who  tiad  given  the  <9tion.  The  verdict  In 
f&vor  of  the  plaintiff  was  unwarranted,  and 
the  Judge  erred  in  not  grantii^  a  new  trial. 
Judgment  reversed.  All  the  Justices  concur- 
ring. 


LUCAS  V.  STATBI. 
(Supreme  Court  of  Oeonla.  May  U.  1000.) 

ORIHINAI.  LAW— IHSTRUOnONS— ALZBI— KVI- 
DSNCB— N&W  TRIAI4. 

1.  A  portioa  ct  a  charge,  wherein  a  complete, 
accurate,  and  pertinent  proposition  is  stated,  ip 
not.  hi  and  of  ItKlf,  erroneous,  dmply  because 
It  falls  to  embrace  an  Instruction  wbU^  would 
be  appropriate  In  connectioa  with  that  proposi- 
tion. 

2.  In  order  to  establish  tiie  defense  of  alibi 
distinctive  as  such.  It  Is  Incumbent  upon  the 
accused  to  prove  by  a  preponderance  of  the  tes- 
timony that  he  was  not  present  at  the  scene  of 
the  aUeged  crime;  but  evidence  oSeted  for  the 
purpose  for  proving  au  alibi  may  and  should  be 
considered  In  connection  with  all  the  testimony 
In  the  cas^  with  a  view  to  detenmnlng  whether 
or  not  the  guilt  ot  the  accused  has  t>een  eatnt>- 
llshed  beyond  a  reasonable  doubt  (a)  The 
diarge  on  the  law  of  allU  ^ven  In  the  present 
case  wss  In  substantial  sonwd  wltii  me  rale 
above  stated. 

3.  A  ground  of  a  motion  for  a  new  trial  as- 
signing error  upon  the  refusal  of  the  court  to 
rule  out  evidence  bat  not  setting  It  tortti  liter- 
ally or  la  eobstance,  cannot  properly  be  emald- 
ered. 

4.  Hie  failure  In  the  present  case  of  the  trial 
Judge  to  Instmct  the  fury  that  "a  confession 
alone,  uncorroborated  by  othw  evidence,  will  not 
Justify  a  conviction,"  is  cause  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Dekalb  eotrnty; 
Jaton  S.  Candler,  Judge, 
wni  Lucas  was  convicted  of  murder,  and 

brings  error.  Reversed. 

C.  Jones  and  Green  &  McKlnnly,  for  plain- 
tiff in  error.  W.  T.  Klnisey,  Sol.  Gen..  J.  L. 
Travis,  and  J.  M.  XerreU,  Attjr.  Gun.,  for  Oie 
Btateb 
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LTTlfPKIN,  P.  J.  This  was  a  trial  for 
mnrder,  resulting  In  the  conviction  of  the  ac- 
cused, who  excepts  to  the  overruling  of  a 
motion  for  a  new  trial. 

1.  The  first  ground  of  the  motion  Is  as  fol- 
lows: "Because  the  court  erred  in  the  fol- 
lowing portion  of  the  charge  to  the  Jury,  to 
wit:  To  do  that,  the  state  has  offered  proof 
of  certain  circumstances;  in  other  words,  the 
state  depends,  In  this  case,  upon  what  Is 
known  In  law  as  drcamstantlal  or  Indirect 
evidence.'  This  Is  error,  In  that  it  falls  to 
define  circumstantial  or  Indirect  evidence, 
and  to  inform  the  Jury  of  the  distinction  be- 
tween direct  and  indirect  evidence.  This 
definition  and  distinction  is  nowhere  given  In 
the  Charge."  It  Is  to  be  observed  that  the 
movant  affirmatively  alleges  that  the  court 
erred  in  using  the  language  to  which  excep- 
ti<m  Is  taken.  In  other  words,  he  complains 
that  the  court  ought  not  to  have  Informed  the 
Jury  that  the  state  depended  upon  circum- 
stantial evidence.  The  only  reason,  however, 
assigned  in  support  of  this  contention,  is  that 
the  «mrt  did  not  in  the  same  connection  ex- 
plain to  the  Jury  the  nature  of  circumstantial 
evidence.  It  Is  obvious  that  this  reason  is 
lllo^cal  and  untenable.  If,  as  matter  of  fact, 
the  state  did  depend  npon  circumstantial  erl- 
deace,  the  trial  Judge  very  property  so  in- 
formed the  Jury;  and  it  cannot  possibly  be 
true  that  he  erred  In  so  doing  because,  for- 
sooth, he  failed  to  do  something  else  which 
would  have  been  appropriate.  That  is  to 
say,  the  movant  complains  of  an  error  of 
commission,  when  his  real  cause  of  complaint, 
it  he  had  any  at  all,  was  that  the  court  was 
chargeable  with  an  error  of  omlsslcm.  In 
this  connection,  see  Mclver  t.  Railway  Co. 
(Ga.)  80  &  B.  901,  In  which  It  appeared  that 
exception  was  taken  to  the  giving  of  certain 
propositions  of  law  which  were  abstractly 
correct  but  which  were  alleged  to  be  erro- 
neous because  the  court  failed  to  give  In  con- 
nection therewith  a  certain  instruction  which 
counsel  nm'oided  was  pert  nent  ani  applica- 
ble to  the  case.  With  reference  to  this  com- 
plaint It  was  said:  "We  do  not  tiilnk  this  Is 
the  jfroga  way  In  which  to  make  a  question 
of  this  kind.  If  counsel  desired  any  partic- 
ular principle  of  law  to  be  given  In  diarge. 
they  should  have  submitted  to  the  court  an 
at^iroprlate  request  In  writing.  Or,  if  the 
prinditle  la  question  was  one  neceasarily  lur 
volved  In  the  trial,  they  ought  Independently 
of  other  matters,  to  have  excepted  to  the  fall- 
ore  of  the  Judge,  eren  lliou^  not  so  Tequest- 
ed.  to  charge  the  Jmr  thereon." 

2.  The  iHTOpoeltions  of  law  laid  down  in  tiia 
second  headnote  have  been  fully  established 
by  r^omted  decisions  of  this  court  and  the 
trial  Judge  charged  substantially  In  acoord 
l^rewlth. 

8.  Complaint  Is  made  Uiat  fibe  court  refus- 
ed to  rule  out  all  of  the  testimony  ot  a  nam- 
9d  witness  on  the  ground  that  the  same  vnm 
irr^Tant  TtM  gioimd  of  t2w  motion  for  a 


new  trial  dealing  with' this  matter  falla,  how- 
ever, to  state  what  the  evidence  In  question 
was;  and  therefore,  as  has  often  been  ex- 
pressly ruled,  the  question  sought  to  be  made 
Is  not  properly  presented.  See  Wright  v. 
Wllllngham  (Ga.)  S.  B.  636;  Petty  t.  BaO- 
way  Co.,  Id.  82,  and  cases  dted. 

4.  The  Judge  charged  the  Jury  upon  the 
law  of  confessions.  The  Instructions  given 
upon  this  subject  were  full  and  accurate, 
save  only  Uiat  there  was  an  «itlre  failure  to 
Inform  tiie  Jury  that  an  uncorroborated  con- 
fession was  not  of  Itself  sufficient  in  law  to 
warrant  a  conviction.  The  motion  for  a  new 
trial  complains  of  the  omission  to  give  this 
principle  In  charge  to  the  Jury,  Unquestion- 
ably, it  ought  to  have  been  given.  It  Is  an 
essential  and  vital  part  of  the  law  aa  to  con- 
fessions, and  without  it  no  charge  on  this 
subject  can  be  fair  and  complete.  We  think 
It  was  the  Imperative  duty  of  the  Judge  to 
give  this  rule  of  law  in  charge  to  the  jury  in 
the  present  case,  though  no  request  to  do  so 
was  presented.  He  undertook  to  instruct 
the  Jury  on  the  law  relating  to  confessions, 
and  the  failure  to  mention  this  particular 
rule  may,  and  probably  did,  leave  the  Jury 
under  the  Impression  that  they  could  law- 
fully render  a  verdict  of  guilty  upon  the  con- 
fession alone.  The  evidence  relied  on  by  the 
state  as  corroborative  of  this  alleged  confes- 
sion was  by  no  means  strong,  and  it  Is  im- 
possible for  us  to  know  that  the  Jury  did  not 
disregard  this  evidence  altogether,  and  base 
their  verdict  delusively  npon  the  testimony 
relating  to  the  confession.  The  case  at  best 
is  close  and  doubtful,  and  It  Is  by  no  means 
clear  that  the  evidence  warranted  a  convic- 
tion. It  was  therefore  essential  to  the  fair- 
ness of  the  trial  that  the  jury  should  have 
distinctly  understood  that  they  could  not  law- 
fully c<»ivlct  npoa  the  confession  alone^  and 
that  it  was  incumbent  upon  them  to  pass  on 
and  determine  the  all-Important  question 
whethOT  or  not  the  confession.  If  proved  to 
tlielr  satisfaction,  was  corroborated  by  other 
evidoice  which.  In  connection  with  the  con- 
f esslcm  itself,  was  sufficiently  strong  and  con- 
vincing to  satisfy  their  minds,  beyond  a  rea- 
sonable doubt  0^  the  guilt  of  the  accused. 
After  cantkmlog  the  Juy  that  confesricms 
*'are  to  bs  scanned  with  care."  tiie  court  add- 
ed, **They  are  to  be  glroi  Just  such  w^lht 
In  a  case  wtaere  tb^  are  admissible  In  eri- 
dence,  as  the  July  see  fit  to  give  them."  It 
Is  not  at  all  improbable  that  the  Jury  were 
thus  led  to  believe  that  If  fully  aaUsfied  that 
the  alleged  confession  was  In  fact  made,  they 
would  be  authorised  to  base  a  conviction 
thereon,  if  they  saw  fit  to  attach  that  much 
weight  to  the  same.  It  Indeed,  tliey  acted 
under  this  Imprestiim,  It  Is  obrlons  that  thelt- 
flndlng  should  not  be  pmnltted  t»  stand; 
and,  as  we  have  no  means  of  determining  by 
what  particular  process  of  reasoning  they  ar- 
rived at  their  verdict  it  seems  clear  that  the 
ends  of  Justice  donand  that  the  accused 
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Abonld  be  granted  a  new  trial.  Judgment  re- 
versed. All  the  jnedces  coBCorrlng,  excq>t 
BISH,     abeent  on  aeeonnt  of  ax±sum. 


PAYNB  T.  BOWDBIBL 

(Supreme  Coart  of  Georgia.   AiH-il  10.  1900.) 

TBtJST— DISTRIBUTION  OP  FUNDS— RES  ADJU- 
DICATA  —  UHITATIONS  —  REMOVAL  rROH 
STATE— FINAXj  SBTTIi&UENT— INTEREST. 

1.  Where  one,  aa  trustee  midee  a  will,  was 
chargeable  with  fnnda  to  be  held  for  the  benefit 
of  one  for  life,  with  remainder  orer  to  her 
children,  if  any.  and,  if  not.  to  other  desigrnated 
persons,  and  in  an  equitable  proceeding,  to 
which  both  he  and  the  cestui  que  trost  were  par^ 
ties,  it  was  decreed  that  he  pay  tbe  entire  fond 
held  by  him  as  trustee  directly  to  the  cestui  que 
trust  in  her  own  absolute  right,  such  decree  was 
binding  upon  the  trustee,  and  made  it  his  duty 
as  such  to  settle  with  the  cestui  que  trost.  This 
is  so  although  the  decree  purported  to  cut  off 
the  rls^its  of  contingent  reniainder-man.  This 
might  have  been  a  reaaon  for  not  rendering  Hie 
decree,  but  it  was  ueTertheleas  binding  Ii  ac- 
tually rendered. 

.2.11ie  trustee  Is  also  finally  concluded  by 
any  other  edjudicatlonB  embraced  in  such  de- 
cree, in  so  far  as  tbe  decree  was  based  upon  and 
warranted  by  the  irieadinga. 

3/Whil^  under  such  a  decree.  It  is  incumlwnt 
on  the  trustee  to  settle  at  once  with  the  cestui 
qne  trust,  until  he  does  so,  and  takes  an  acquit- 
tance firom  the  latter,  his  relation  to  the  cestui 
que  trust  continues  to  be  that  of  trustee;  and 
the  statute  of  limitations  applicable  In  such  s 
case  la  that  which  the  law  provides  as  to  suits 
against  tmsteei,  to  the  Umitathn  of  10 
years. 

4.  Until  final  settlement  the  relation  of  trus- 
tee continues,  and  tbe  liability  of  trustee  ap* 
plies  as  to  any  collections  made  by  the  trustee 
for  the  benefit  of  the  cestui  que  trust,  even 
after  the  renditicn  of  such  a  decree  aa  that 
above  indicated,;^ 

5.  The  statute  of  HmttatltHU  la,  under  section 
3783  of  the  CivQ  Code,  suspended  as  to  a  debtor 
who  removes  from  the  state,  and  does  not  run 
in  his  favw  untU  his  return  to  the  state  to  re- 
aide  therein. 

d.  In  making  a  final  settlement  between  a  ces- 
tui qne  trust  and  a  trustee,  the  rule  for  com- 
puting interest  Is  that  laid  down  in  section  3496 
of  the  Oivil  Code,  to  wit,  the  trustee  ebould, 
except  as  otherwise  prorided  by  tbe  statute, 
be  charged  with  7  per  cent,  per  annum,  without 
compounding,  for  six  years  from  the  date  of 
his  qualitication,  and  with  compound  interest  at 
6  per  cent,  thereafter. 

7.  In  the  light  of  the  rulings  above  announced, 
the  court  committed  no  error  in  admitting  tes- 
timony, or  in  construing  the  decree  which  was 
introduced  In  evid«ice,  or  in  adjudging  that  the 
defendant  was  not  protected  by  the  statute  of 
limitations,  or  in  directing  ajjainst  him  a  verdict 
for  tlie  two  amounts  specified,  with  interest 
tbere<m  computed  in  the  manner  above  stated. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Catoosa  conntr; 
A  W.  Flte,  Jndge. 

Action  by  Susan  Bowdrie  against  W.  EL 
Payne  and  O.  W.  Thomas.  Judgment  for 
plaintiff,  and  defuidant  Payne  brings  error. 
Affirmed. 

Shumate  A  Maddox  ai^  Payne  ft  Payne, 
for  plalntlfr  In  error.  R.  3.  ft  J.  McCamy 
and  Jones  ft  Martin,  for  defendant  In  error. 

LEWIS,  J.  Thfa  was  an  action  broos^t  In 
Catoosa  superior  court  by  Susan  C.  Bowdrie 


acidnst  W.  H.  Fajne  and  O.  W.  Thomas  as 
tmstees  for  tbe  plaintiff  In  the  salt.  Bri^ 
stated,  the  petition  alleged  that  oerbln  sums 
of  mwey  had  been  recrtved  by  tbe  defend- 
ants as  tmatees  ot  petitioner,  and  tiiat  tbey 
had  failed  to  psy  over  the  same  to  ber,  which 
tbey  were  authoriied  and  required  to  do  by 
Ttrtne  of  a  decree  of  the  superiw  court  of 
Catoosa  comity  In  tbe  year  1886,  npoa  a  salt 
brou^t  by  bw  agahut  W.  H.  Payne  and  ber 
otbtf  brothers  and  dsters,  who  were,  under 
tbe  will  of  her  father,  Thomas  J.  Payne,  to 
have  tbe  trust  fund  In  case  of  petltlonw's 
death  without  Issue;  she  aUegliig  In  said  ac- 
tion that  all  ber  brothers  and  sisters  had  re- 
leased to  ber  their  omtlngent  Interest  hi'  said 
fund,  and  that  W.  H.  Payne  was  wUUng  that 
tbe  same  be  paid  to  ber  In  case  It  could  be 
done  under  tbe  releases  aforesaid.  The  de- 
fendants In  that  case  were  duly  served,  and 
upon  bearbw  tbe  OTldenoe  the  chancellor  de- 
creed, in  effect,  that  the  contingent  intwest 
should  be  vested  absolat^  in  petltlmer. 
Tbe  petlthm  In  tiie  iwesent  case  further  al- 
leged that  It  was  claimed  by  tbe  defendant 
Thomas  that  he  had  resigned  from  bis  trustee- 
ship In  die  year  1888,  and  settled  tar  all  the 
funds  be  bad  received  as  trustee  with  bis  co- 
trustee, Payne*,  and  that,  whether  or  not  this 
was  true,  it  was  tiie  duty  of  Payne  to  force  a 
settloeent  with  l^iomaa,  and  In  either  event 
he  was  liable  for  tbe  amount  in  Thomas' 
hands.  To  this  petltim  W.  H.  Payne  ffled  a 
demnnor  m  tbe  ground  that  tbe  petition 
shows  upon  its  face  that  plaintiff's  cause  of 
action.  If  she  ever  had  any,  Is  barred  the 
statute;  14  yeara  bavli^  dapsed  dnce  tbe 
alleged  cause  of  action  accrued.  He  admitted 
recelvlzv  f  175,  as  chafed  In  the  petltkm,  and 
that  he  still  held  the  same,  and,  although 
plalntUFs  right  of  action  la  barred  by  tbe 
statute  of  limitations,  be  la  willing  to  pay 
ber  said  sum,  with  accrued  Interest  He  de- 
nies the  resignation  of  Thomas,  and  denies 
that  Thomas  ever  settled  with  him  tar  any 
funds  he  had  in  his  hands.  He  also  pluds 
the  statute  of  limitations,  snd  denies  his  lla- 
bUl^  for  any  funds  that  ever  came  Into  the 
hands  of  Thomas  as  trustee. 

The  record  substantially  dlsdoses  the  fol- 
lowing facts:  Thomas  J,  Payne  died,  leaving 
a  will,  appolnttaig  W.  H.  Payne  and  G.  W. 
Thomas  his  executes,  and  direcftaig  that  aft- 
er collecting  all  debts  and  demands  due  testa- 
tor, and  after  paying  bis  wife  a  certain  sum. 
the  remainder  should  be  divided  amoBff  his 
children,  to  wit,  W.  H.  Payne,  A  J.  Payne, 
Arthur  Payne,  M.  T.  Ward,  Majy  F.  l^omas. 
and  Susan  a  Bowdrie,  equally.  He  also  In 
the  will  devised  that  certain  land  be  sold  as 
soon  as  the  Interest  of  his  wife  therein  ter- 
minated under  a  deed  to  hw,  and  that  the 
iwoceeds  be  divided  In  tbe  same  way  as  tbe 
money  above  mentioned.  The  will  stipulat- 
ed, as  to  Ihe  bequests  made  to  Susan  C. 
Bowdrie,  that  her  Interut  In  the  proper^ 
was  subject  to  the  restrictions  and  limita- 
tions named  as  fallows:  "To  be  held  by  my 
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executors  In  trust,  and  by  them  loaned  out 
aai  the  Interest  arising  therefrom  be  paid 
her:  it  being  my  desire  that  tUs  fund  be 
held  by  them  for  her  use  and  benefit,  and 
that  her  present  hnsband  or  any  of  his  rela- 
tions shall  never  have  any  Interest  In  or 
control  of  said  funds,  and.  In  the  event 
that  the  said  Susan  C.  Bowdrle  shonld  die 
without  children  In  life,  then  the  amount 
hereby  willed  to  her  In  this  fund  be  by  my 
executors  equally  divided  among  my  other 
children  then  In  life,  or  their  children  then 
In  life."  The  following  receipt  was  read 
In  evidence  by  plaintiff's  counsel:  "S806- 
*Vioo.  Received  of  G.  W.  Thomas,  trustee 
for  Btasan  C.  Bowdrle,  one  note  for  $278- 
'Vioo  on  W.  E.  Johnston  and  3.  H.  Johnston, 
principals,  and  A.  T.  Hackette,  secnrlty,  dat- 
ed March  25th,  1S79,  payable  to  G.  W.  Thom- 
as and  W.  H.  Payne,  trustee  for  Busan  O. 
Bowdrle;  Interest  paid  on  same  for  two 
years;  also,  the  sum  of  $32  "/loo  cash,  funds 
of  said  trusteeship  turned  over  to  me  as  sole 
trustee  by  said  Thomas,  former  co-trustee. 
This  December  10,  18S8.  [Signed]  W.  H. 
Payne,  Trustee  for  Susan  O.  Bowdrle." 
There  was  also  Introduced  In  evidence  by 
plaintiff  the  bill  of  petitioner  above  referred 
to,  filed  by  Susan  C.  Bowdrle  against  A.  J. 
Payne,  Arthur  Payne,  Mary  F.  Thomas,  M. 
V.  Ward,  and  W.  H.  Payne  In  Catoosa  su- 
perior court  on  July  19,  1884.  This  bill 
brought  by  Mrs.  Bowdrle  set  ft^Oi  the  will 
«f  Thomas  J.  Payne,  admitted  that  the  prop- 
erty therein  given  to  oratrlx  was  limited  to  a 
life  estate,  with  remainder  to  her  brothers 
and  sisters,  should  she  die  leaving  no  children 
surviving  her;  also,  alleging  that  all  her 
brothers  and  sisters,  except  W.  H.  Payne, 
had  conveyed  to  her  all  their  contingent  In- 
terest In  the  property  devised  to  her,  and 
that  W.  H.  Payne  expressed  himself  willing 
to  assign  his  contingent  Interest  therein. 
Copies  of  the  assignments  or  transfers  were 
attached  to  the  bill.  The  bill  also  alleged 
that  G.  W.  Thomas,  one  of  the  tnistees 
named  In  the  wUI  to  hold  the  porUon  of  the 
estate  given  to  her,  had  resigned  bis  trust 
iind  that  the  trust  fund  had  been  turned  over 
tu  the  other  trustee,  W.  H.  Payne.  It  was 
Insisted  that  under  the  laws  of  Geoqrla  she 
was  entitled  to  receive  all  the  trust  fund, 
with  tbe  permission  of  said  W.  H.  Payne, 
and.  If  be  declined  to  consent  at  least  fonr- 
fifths  of  the  fund.  W.  H.  Payne  was  willing 
to  turn  the  fund  over  to  oratrlx  If  he  was 
allowed,  under  the  law,  to  do  so,  bnt  desires 
the  decision  <^  the  court  whether,  under  the 
facts  and  law  aE^licable  thereto,  he  would 
be  safe  in  so  doing.  Service  of  this  bill  was 
Acknowledged  by  all  the  parties  named,  In- 
■cludlng  W.  H.  Payne.  The  following  decree 
was  rendered  thereon:  "The  foregoing  bill 
having  t>een  duly  served,  and  the  allegations 
therein  being  admitted  to  be  true,  and  the 
trustee  W.  H.  Payne,  who  also  has  a  remaln- 
4er  interest  in  the  property  devised,  express- 
ing hia  willingness  to  relinquish  his  contin- 


gent Interest  It  Is  therefore  decreed  that  the 
said  W.  BL  Payne,  after  deducting  such 
amount  as  may  be  necessary  to  pay  any  cost 
to  the  ordinary  for  dismission  as  trustee,  and 
his  commission  as  trustee,  should  he  claim 
any,  that  he  pay  over  to  complainant  and 
her  receipt  shall  be  an  acquittal  to  blm,  and 
the  complainant  pay  the  cost  of  this  blU. 
Feby.  term,  188S.  [Signed]  J.  C.  Fain.  J.  S. 
a  0."  Payne  testified  in  his  own  behalf  in 
the  case  at  bar  that  while  he  admitted  giv- 
ing Thomas  the  receipt  above  copied,  he  did 
not  receive  the  note  and  cash  therein  men- 
tioned, and  never  had  received  any  funds 
from  Tbomaa.  He  admitted  receiving  the 
$170  In  1881,  as  Mrs.  Bowdrie's  distributive 
share  in  the  sale  of  certain  lands.  Thomas 
swore  positively  that  be  did  turn  over  the 
note  and  cash  mentioned  In  the  receipt  to 
Payne.  Hai^ette,  the  security  on  the  note, 
testified  that  he  paid  the  amount  due  tiiere- 
on  to  Payne;  that  he  first  went  to  Thomas 
to  pay  him,  but  Thomas  refused  to  receive 
it  because  he  Intended  to  resign  as  trustee, 
and  turn  the  whole  matter  over  to  Payne. 
Hackette  admitted  that  he  once  told  Payne 
that  he  did  not  pay  blm  this  fund,  but  after- 
wards, upon  hts  recollection  t>elng  refreshed, 
he  was  positive  in  his  testimony  that  he  had 
paid  it  to  Payne  A  joint  annual  return 
made  by  W.  H.  Payne  and  G.  W.  Thomas,  as 
executors  of  T.  J.  Payne,  deceased,  to  the 
ordinary.  In  1891,  was  Introduced  in  evidence, 
showing,  among  other  things,  "$175  for  S. 
O.  Bowdrle,  to  be  held  for  further  considera- 
tion and  dlrectl<m."  The  original  return  was 
in  the  handwriting  of  W.  H.  Payne,  and  one 
item  was,  "By  amount  received  as  trustee  of 
Susan  0.  Bowdrle."  This  Item  was  erased, 
and  the  words  first  above  quoted  Inserted. 
Counsel  for  defendant  Thomas  Introduced  a 
retom  made  by  him  as  trustee  for  Susan  C. 
Bowdrle  to  the  ordinary  of  Catoosa  county 
on  December  10,  188S.  showing  the  note  on 
W.  E.  and  J.  H.  Johnston,  principals,  and 
A.  T.  Hackette,  security,  dated  Marcli  25, 
1879,  payable  to  W.  H.  Payne  and  G.  W. 
Thomas,  trustees  for  Susan  C.  Bowdrle,  for 
$273.87;  also,  the  receipt  of  W.  H.  Payne  for 
said  note  and  $32,22  caah,  as  a  voucher. 
Thomas  Insisted  In  bis  testimony  that  he  had 
resigned,  and  turned  over  all  the  assets  held 
In  tmsl  for  Mrs.  Bowdrle  to  Payne,  as  trus- 
tee; that  he  employed  counsel  to  obtain  this 
resignation.  But  there  was  a  failure  to  show 
any  record  of  sadi  resignation  or  discharge 
in  any  court  save  the  decree  of  the  chancel- 
lor rendered  In  1885,  as  above  set  out  The 
uncontradicted  testimony  showed  that  W.  H. 
Payne  moved  frc«n  Oatoosa  county,  Ga.,  to 
Chattanooga,  Tenn.,  on  April  27,  1880,  and 
has  lived  there  continuously  since  that  date. 

After  the  Introduction  of  the  evidence  by 
all  the  parties,  the  portions  material  to  the 
Issues  In  this  case  being  above  set  out  pend- 
ing the  concluding  argument  of  counsel  for 
plaintiff  the  court  below  stopped  the  argu- 
ment and  announced  tliat  he        that  the 


Digitized  by 


Google 


<3a.) 


PAYNE  V. 


BOWDBIE. 


91 


prooeedli^  Introduced  by  the  plaintiff  aa 
«rldeiice  In  the  salt  brought  by  her  against 
W.  H.  Payne  and  others  In  Oatoosa  anperlor 
•court,  In  July,  1884,  weve  concIndTe  npon 
the  following  pohita:  (1)  Hut  Thomas  had 
resigned  or  had  been  dlachaived  from  the 
tmsteesblp;  ®  tiiat  all  the  aaaeta  that  came 
Into  tiie  hands  of  Thomas  as  tnutee  for  Sn- 
san  G.  Bowdrle,  the  plaintiff,  were  tnmed 
•over  by  said  Thomas  to  his  cO'tmatee,  W. 
K.  Payne,  and  that  by  said  proceedings  the 
defCTdant  Payne  was  estopped  from  deny- 
ing that  Thomas  had  resigned,  and  that  said 
Payne  had  recetTed  all  of  the  assets  that 
were  In  the  hands  of  Thomas  as  trustee  of 
the  plalntlfl.  The  conrt  further  announced 
that  he  held  that  Payne  was  not  protected 
l}y  the  statute  of  limitations,  and  Oiat  he 
waa  liable  for  the  9175  received  by  him  In 
Apm,  1881.  with  Interest  thereon,  and  also 
liable  for  the  amount  of  the  note  specified  In 
the  receipt  which  had  been  read  In  evidence 
by  the  plalntUTs  counsel,  and  intwest  there- 
on, and  that  the  conrt  would  direct  a  verdict 
ag^st  the  said  Payne  for  the  said  two 
■amounts,  with  Interest  thereon  at  the  rate  of 
T  POT  cent  per  annum  for  six  years  on  all 
f  nnda  that  were  In  his  hands  at  the  date  of 
-the  decree  rendered  In  the  salt  brought  by 
the  plaintiff  against  W.  H.  Payne  et  aL,  and 
■on  all  funds  that  came  Into  his  hands  subse- 
quent to  the  date  of  this  decree  at  the  rate 
of  7  per  cent  per  annum  for  the  first  six 
yean,  without  compounding,  and  at  tihe  rate 
of  6  per  cent,  per  annum  after  the  first 
six  years,  compounded  annually.  The  conrt 
directed  the  Jury  to  return  a  verdict  In  ac- 
cordance with  such  holding  and  instmctlons, 
and  a  verdict  was  accordingly  rendered. 
This  case  waa  brought  here  by  direct  bill  of 
exceptions,  alleging  error  In  the  action  of  the 
conrt  above  set  out. 

1,  S.  Counsel  for  plaintiff  in  error  contend 
that  the  court  erred  In  admitting  In  evidence 
at  all  the  record  of  the  proceedings  in  the 
case  of  Mrs.  Susan  a  Bowdrle  against  W. 
H.  Payne  and  others,  under  which  a  decree 
was  taken  at  the  Felnruary  term,  1885,  and 
that  the  court  also  erred  In  Its  rulings  as  to 
the  ^ect  of  that  de<xee.  The  grounds  of 
-objection  were  as  follows:  (1)  Because  s^d 
petition  shows  that  the  suit  was  not  between 
the  same  parties  as  the  suit  now  on  trial; 
<2)  because  O.  W.  Thomas,  one  of  the  de- 
fendants to  the  suit  now  mi  trtal,  was  not  a 
party  to  the  salt,  tiie  record  of  which  is  of- 
fered In  evidence;  (8)  because  the  decree 
rendered  In  said  case  does  not  specify  any 
amount  as  due  from  defendants  In  said  suit, 
or  either  of  them,  to  the  plaintiff,  nor  does 
It  specify  what  choses  In  action  or  other  as- 
sets are  In  the  hands  of  the  defendants,  or 
either  of  them;  (4)  because  the  petition  In 
the  suit  tendered  In  evldwice  does  not  set 
out  any  spedflc  amount  claimed  against  fhe 
defendant 

We  do  not  think  that  any  of  the  grounds 
■of  objection  are  well  takoi.   The  fact  thai 


Oie  former  suit  of  Ura  Bowdrle  did  not  In- 
dnde  all  of  the  parties  to  the  present  case 
cannot  ponlbly  affect  the  validity  of  tbB  de- 
cree M  to  those  who  were  parties  hi  tiie  orig- 
inal case.  No  question  Is  presented  that  the 
conrt  did  not  have  Jnrlsdlctton  of  the  pei^ 
sons  and  subject-mat^  In  that  case,  and 
no  question  la  made  that  the  adjudications  In 
the  Anal  decree  were  not  baaed  upon  and  war- 
ranted by  the  pleadings.  The  same  plaintiff 
hi  that  suit  was  the  plaintiff  below  In  the 
present  action.  One  of  the  parties  defend- 
ant (and  It  appears  from  the  record  that  he 
was  the  main  and  principal  party  defendant) 
wae  W.  H.  Pttyne,  who  la  the  principal  party 
defendant  In  this  case.  That  bUI  was  filed, 
not  for  the  puqwae  of  establishing  any  par- 
ticular amount,  or  obtalulng  a  Judgment  for 
any  particular  sum,  with  which  the  defendant 
Payne  might  have  been  chargeable  as  trus- 
tee. It  was  a  proceedliv  In  eqalty,  the  aole 
purpose  of  which  was  to  obtain  a  decree  em- 
powering Payne,  the  trustee,  to  tnm  over 
whatever  trust  funds  with  which  he  might  be 
chargeable  to  the  complainant.  It  alleged 
that  all  the  brothers  and  sisters  having  a  con- 
tingent Interest  In  this  fund  had  conveyed 
their  respective  Interests  to  the  complainant, 
except  W.  H.  Fayne,  and  that  he  waa  willing 
to  assign  his  contingent  Interest  therein. 
These  assignments  by  the  others  were  shown 
In  evidence  on  the  trial.  The  bill  farther 
alleged  that  Q.  W.  Thomas  had  resigned  his 
trust  that  his  resignation  bad  been  accepted, 
and  that  tiie  trust  fund  had  been  turned  over 
to  the  other  trustee,  W.  H.  Payne.  The  com- 
plainant Insisted  that  under  the  laws  of  the 
state  she  was  entitled  to  receive  tbe  trust 
fund,  with  the  permission  of  aald  W.  H. 
Payne.  The  decree  recites  the  fact  that  tbe 
bill  had  been  duly  served;  that  Its  all^atlons 
were  admitted  to  be  true;  that  W.  H.  Payne, 
who  had  a  remainder  Interest  in  the  property 
devised,  had  expressed  his  wHllngness  to  re- 
linquish his  contingent  tntereet;  and  It  was 
therefore  decreed  that  after  deducting  tbe 
costs  for  his  dismissal  as  trustee,  etc.,  he 
pay  over  the  balance  to  complainant  and 
that  her  receipt  would  be  an  acquittal  to  him. 
Of  course,  the  decree  does  not  undertake  to 
fix  any  amount  against  the  trustee,  and  we 
think  that  if  It  did  so,  such  a  portion  of  It 
would  have  been  y<AA,  for  tbe  reason  that  the 
pleadings  did  not  authorize  It  or  pray  for  any 
such  adjudication.  Thla  record  was  not 
therefore,  hitrodnced  for  the  purpose  of  estab- 
lishing the  liability  of  the  defendant  hi  any 
particular  amount,  but  solely  to  show  that 
Payne  had  become  tbe  sole  trustee  of  tbe 
estate,  and  that  It  authorized  him  to  settle 
with  the  «6tul  que  trust  the  complainant  In 
that  case.  The  principle  of  law  controlling  this 
question  Is  so  well  settled  by  the  Code  of 
Georgia  as  to  amount  to  an  absolute  demon- 
stration that  the  ruling  of  the  oouit  In  admit- 
ting this  record,  and  bla  conclusions  wltb 
reference  to  tbe  effect  of  this  decree,  werr 
sound.  Section  8741  of  tbe  ClvU  Code  de- 
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dares,  "An  adJniUcatlon  of  the  ume  iabj«ct- 
matter  In  iBsoe  In  a  tonaee  nilt  between  the 
same  parties,  hj  a  court  of  omipetettt  Jnrla- 
aictlon,  Aoald  be  an  end  of  litigation."  Sec- 
tion 628S  dedazea,  "A  Judgment  la  admlaal- 
ble  between  any  parties  to  ehow  the  tact  of 
the  rendition  tbereof;  between  parties  and 
privies  it  Is  conclndTe  as  to  the  matter  direct- 
ly In  Issue,  antU  tevtme&  or  set  asida"  Sfie- 
tltm  fiS4S  declares.  "The  Judgment  of  a  court 
of  competent  JmiMlctlon  Is  conclaslre  be- 
tween parties  and  prlrles,  as  to  the  facts 
which  It  decides,  until  nreised  or  set  aald&" 
In  the  case  of  Claflln  Cio.  t.  De  Vaughn,  106 
Ga.  282.  82  S.  B.  108,  the  j^lnc^le  Is  declared 
that  a  decree  In  equity  Is  conctuslre  upon 
flie  parties  to  the  case  on  all  questions  raised, 
or  which  qould  have  been  raised,  rating  to 
the  pn^erty  to  be  affected  by  the  decree. 
There  Is  nothing  In  the  contention  of  counatf 
for  plaintiff  tat  error  that  the  decree  purports 
to  cut  off  the  rights  of  continent  remainder^ 
men  who  were  not  parties  to  the  actitm.  It 
Ib  contended,  fbr  Instance,  that  If  one  of  the 
broOiers  or  sisters  should  die  before  the  death 
of  the  life  tenant,  and  leave  children  sutvIt- 
Ing,  BUdb  dilldren  would  be  oitltled  to  an  In- 
terest In  rmainder.  This  might  hSTe  con- 
sUtnted  a  reason  for  not  rendering  the  de- 
cree, but  this  does  not  prevent  the  decree 
from  being  actually  Undlng  on  all  the  parties 
to  the  case  who  were  properly  before  tiie 
court  Our  coufduslon,  therefore,  li  that  the 
rulings  of  the  court  bdow  construing  this  de- 
cree, and  in  determining  Its  legal  effect,  were 
entirely  In  accord  with  the  well-established 
principles  of  law. 

a  Under  this  decree,  It  was  Incumbent  on 
the  trustee  to  settle  at  <moB  with  the  cestui 
que  trust;  but  It  does  not  follow  from  this 
tiiat  the  coDtentlon  ot  counsel  for  plaintiff  In 
error  Is  correcti—that  the  effect  of  the  decree 
waa  to  end  the  rdatlon  of  the  parties  to  each 
other  as  trustee  and  cestui  que  trust  Nmr  Is 
there  anytiilng  In  the  contoition  of  counsel 
that  the  plaintiff  In  error,  under  the  wUl,  does 
not  occupy  tbe  position  of  trustee  toward 
the  defendant  in  error,  as  she  was  sul  Juris, 
and  was  enUUed  under  the  will  only  to  tbe 
interest  on  the  property,  or  Its  proceeds,  de- 
vised for  her  benefit  and  tiiat  therefwe  the 
executors  named  In  the  wlU  were  only  trus- 
tees for  the  remainder-men.  Thin  was  tdear^ 
ly  an  executory  trust  The  braefldarles 
thereof  were  not  only  contingent  remainder- 
men  provided  for,  but  atoo  Mrs.  Bowdrie. 
who  had  an  Interest  In  the  pn^wty  or  Its 
proceeds  for  life.  She  was  not,  under  strict 
law,  entitled  to  the  coipus  of  tiie  fund  on 
account  of  the  contingent  remainders  created, 
but  It  was  manifestly  the  duly  of  the  trustee 
to  retain  the  corpus,  not  only  tor  the  pro- 
tection of  such  remainder-men.  but  also  to 
manage  It  In  sucb  a  way  as  to  realize  biterest 
therefrom,  to  be  paid  to  the  life  ben^ldary. 
Now,  this  relatimi  ot  trustee  and  cestui  que 
trust  continues  until  the  trustee  effects  a 
final  settlement  with  the  beaefldary.  This 


he  was  aathraised  and  required  to  do  under 
the  decree^  but  until  this  Is  done  he  stiU  oc- 
ciqMes  the  position  of  trustee.  He  has  never 
been  discharged  from  this  trust  He  has  nev- 
er had  any  settionent  with  the  beneOdary, 
and  in  a  suit  against  him  tor  swA  a  settie- 
ment  It  la  necessarily  an  action  against  him 
as  trustee.  He  therefore  does  not  occi^t  the 
position  of  an  Individual  Indebted  upon  an 
open  account  which  Is  barred  In  a  period  ot 
four  years  after  the  right  ot  action,  aocrues; 
but  the  statute  of  limitations  swllcable  to 
tbe  caae  Is  embodied  In  section  3772  ot  the 
dvU  Code,  which  declares  that  all  actions 
against  executors,  administrators,  guardians, 
or  trustees,  except  on  their  bonds,  can  be 
brought  within  ten  years  aftw  the  right  of 
action  accrues. 

4.  Until  soch  final  settiement  Is  had  be- 
tween the  trustee  and  beneficiary*  tbe  relation 
of  trustee  continues,  and,  of  course,  the  lia- 
bility ot  a  trustee  angles  to  any  oollecUons 
made  by  him  tor  tiie  ben^  ot  the  cestui  que 
trust,  even  after  the  rendition  of  a  decree  by 
a  court,  requiring  a  final  setUement  of  tbe 
,^trust  estate.  Therefore  the  money  collected 
by  this  defendant  Payne  In  1891  was  recdved 
by  him  as  tmstee.  Under  the  record,  how- 
ever, m  this  case,  this  Is  a  question  ot  no 
importance.  In  so  tsr  as  tbe  result  ot  this 
trial  Is  concerned,  because  the  defmdant  ad- 
mits collecting  this  money,  and  eiqpressly  de- 
clines to  defend  against  Its  reoovoy. 

fi.  It  is  dataned  that  thla  right  of  action  ac- 
crued when  the  decree  was  rendered,  and  that 
about  U  years  had  eUvsed  between  that 
time  and  the  brinj^  ot  this  suit  It 
pears,  however,  from  the  evldoic^  tiiat  In 
1889  ttie  defendant  left  tbs  state  ot  Qeorgla, 
and  moved  to  the  state  of  Tennessee,  Trtiere 
be  has  been,  living  ever  slnoe.  Section  378S 
of  the  dvU  Code  declares:  **If  the  defend- 
ant In  any  ot  the  caaes  herein  named,  shall 
remove  from  this  state,  tbe  time  of  hla  ab- 
sence from  the  state,  and  until  he  retunu  to 
reside,  shall  not  be  counted  or  estimated  In 
hla  favor."  Clearly,  thai,  under  thla  stat- 
ntOb  and  the  undisputed  evidence  In  the  case, 
tbe  bar  ot  ten  years  had  not  attached,  and 
the  court  was  right  la  holding  that  tiie  dahn 
bad  not  been  barred  by  the  statute  ot  limita- 
tions. 

6.  Sxc^tlra  Is  also  tatoi  to  the  ruling  ot 
the  court  up<»  the  subject  ot  Interest  charge- 
able against  the  defendant  By  compariiv 
the  rullxv  above  set  f «th  with  the  statute 
embodied  hi  section  8486  of  the  ClvU  Code,  It 
will  be  seen  that  his  conduslons  were  exactly 
In  accord  therewith,  and  no  reason  is  urged 
why  that  section  is  not  applicable  to  this 
case. 

7.  The  verdict  in  this  case  was  only  against 
the  defendant  Fayne.  as  tbe  Jury  found  a 
verdict  for  the  defmdant  Thomaa.  No  excep- 
tion was  filed  to  this  finding  as  to  Thomas, 
and  tiierefore  the  record.  In  so  far  as  It  bears 
upon  his  liability  or  want  ot  liability.  Is  not 
consldei-ed  In  this  opinion.   In  tbe  Ught  at 
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the  rnllngs  above  announced,  the  judge  com- 
mitted no  error  In  admitting  teatlmony,  in 
his  constrnctlon  of  the  decree,  In  lila  jndff- 
mem  that  the  defendant  was  not  protected 
by  the  Btatate  of  UmitatlonB,  or  In  directing 
against  blm  a  verdict  for  the  two  amounts 
specified,  with  Interest  computed  thereon  as 
required  by  the  statute.  Jndgmrat  afflimed. 
All  the  Justices  cmcorrlng. 


VARNBR  T.  STATB. 
(Supreme  Court  of  Georgia.   May  11,  1900.) 
UOmfSK-SOUdTINQ  BHIORANTS. 

1.  An  anigrant  is  **one  who  quits  his  country 
for  any  lawful  reason,  with  a  design  to  settle 
elsewhere,  and  takes  his  family  and  property 
with  him." 

2.  It  follows  from  the  foregoing  defialnoD  that 
<ne  charged  with  a  Tlolatlon  of  law  prohibiting 
the  Boliciting  or  iHVCuring  of  emigrantB  cannot 
be  convicted  upon  proof  Bhowing  that  the  per- 
sons whom  be  solicited  or  procured  to  leave  the 
state  bad  no  Intention  of  abandoDing  their  resi- 
dence in  Uils  state,  or  of  aniniring  a  doipicile  in 
the  other  state,  but  were  leaving  merely  for  the 

Eurpose  of  temporarily  engagliig  in  wwk  In  the 
ttter  state. 

(Sjllabns  by  the  Court.) 

Error  from  superior  court.  Decatur  coun- 
ty; W.  N.  ^>ence.  Judge. 

Jim  Vamer  was  convicted  of  soliciting 
emigrants  without  a  license,  and  bilngs  or* 
ror.  Beversed. 

Albert  H.  RusseU  and  M.  B.  O'Neal,  for 
plaintiff  In  error.  W.  B.  Wooten,  BoL  Qen., 
for  the  State. 

OORB,  J.  Tamer  was  placed  upon  trial 
In  the  dty  court  of  Decatur  county  charged 
with  a  violation  of  section  001  ot  tho  Penal 
Oode,  which  declares:  "Any  person  who  diall 
B(rii<dt  or  procure  onlgrants,  or  diall  attempt 
to  do  so,  without  pocnring  a  license  as  re- 
quired by  law,  shall  be  guilty  of  a  misde- 
meanor." The  accused  was  convicted,  and 
applied  to  the  Judge  of  the  superior  court 
for  a  writ  of  certiorari,  and,  sanction  ot  the 
ax^Hcation  having  been  reftued,  the  accused 
excepted,  t^n  the  trial  It  i^»eared  that 
the  accused  had  made  an  arrangement  with 
two  persons,  under  which  tbi^  were  to  go  to 
the  state  of  Florida,  and  ttaere  be  emjdoyed 
in  cutting  terpen  tine  boxes.  The  accused 
was  to  meet  them  at  a  boat  on  the  river,  and 
pay  their  way  to  their  destination.  He  stat- 
ed that  he  was  luld  one  dollar  for  eadi  per- 
son he  carried  down  the  river.  The  two 
persons  went  to  the  boat,  but  tibe  accused 
never  came.  It  clearly  appears  from  the 
evidoice  that  tte  purpose  of  each  of  these 
persons  was  to  go  to  the  state  of  Florida  to 
work,  and  tiut  ntfther  had  any  present  in- 
tention of  taking  up  his  resfdrace  there.  The 
tax  cdlector  ct  the  ooun^  tesUfles  that  the 
accused  had  not  paid  to  him  the  license  im- 
posed by  law  on  "emigrant  agents."  The 
section  of  th%  Oode  under  which  the  accused 
was  tried  prohibits  simply  the  soUdttag  or 


procuring  of  emigrants,  or  attempting  to  do 
so,  without  having  obtained  a  license  to  car- 
ry on  that  business.  An  emigrant  is  "we 
who  emigrates  or  quits  one  country  or  re- 
gion to  settle  In  another."  WebsL  Int  Diet 
"One  who  quits  his  country  for  any  lawful 
reason,  with  a  design  to  settle  elsewhere, 
and  takes  his  family  and  property  with  him." 
10  Am.  &  Eng.  Enc.  Law  (2d  Bd.)  1012.  The 
two  persons  with  whom  the  accused  made  tbe 
agreement  were  to  go  to  the  state  of  riorlda 
to  work.  They  did  not  take  their  families 
with  them,  and  there  was  no  sufficient  evi- 
dence to  warrant  a  finding  that  they  Intend- 
ed to  acquire  a  domicile  in  that  state.  For 
this  reason  the  accused  was  not  guilty  of  a 
violation  of  the  section  of  the  Oode  under 
which  he  was  tried.  Whether  there  is  "a 
license  required  by  law"  so  as  to  make  any 
one  who  procures  or  solicits  emigrants  amen- 
able to  the  section  now  under  consideration 
Is  not  necessary  to  be  determined  In  this  case. 
The  tax  Imposed  by  the  gomal  tax  act  of 
1808  is  upon  "emigrant  agents."  and  an  em- 
igrant agent  Is  a  "person  oigaged  In  hiring 
laborers  In  this  state,  to  be  employed  beyond 
the  limits  of  the  same."  See  Williams  v. 
Fears  (Ga.)  SB  S.  E.  690,  where  a  fnU  dis- 
cusslou  of  this  question  ai^>eara.  Had  the 
accused,  therefore,  been  charged  with  hav- 
ing violated  the  provision  of  tbe  general 
tax  act  above  referred  to,  ttM  evidence  in  the 
record  would  have  warranted  his  conviction; 
but,  having  been  charged  with  soliciting  or 
procuring  emigrants,  or  attempting  to  do  so, 
and  the  evidence  showing  that  he  procured 
laborers  simply  to  leave  the  state  temporari- 
ly, with  no  intention  of  abandoning  their  res- 
idence, his  conviction  was  unwarranted,  and 
the  Judge  erred  in  refusing  to  sanction  tbe 
certiorari.  Judgment  reversed.  All  the  Jus- 
tices concurring,  except  FISH,  absoit  on 
account  of  sli^ness. 


CENTRAL  OF  OBOROIA  RT.  00.  v.  FBL- 

TON. 

(Snpreme  Court  oC  Georgia.    April  11,  1900.) 

CONTRACT  BY  AO ENT— REPUDIATION  BT 
PRI  NCI  PAL— RATIFICATION. 

1.  One  may  at  pleasure  repudiate  a  contract 
which  his  agent,  in  direct  vlc^atlon  of  positive 
instructions  previously  given  him,  undertakes 
In  big  representative  capatdty  to  make  with  a 
third  person  who  Is  fully  cognizant  that  such 
agent  Is  transcending  his  authority  in  the  prem- 
ises, (ft)  This  femlirar  rule  of  law  Is  peculiarly 
applicable  to  a  case  where  It  appears  that  the 
agent  of  a  railway  ctmipany  attempted  to  make 
with  bimself,  as  consignor,  a  totally  unauthorised 
contract  of  affreightment. 

2.  There  was,  in  the  present  case,  no  evidence 
authorising  a  charge  to  the  effect  that,  notwith- 
standing the  agent  may  have  violated  his  instruc- 
tions, yet,  if  the  railway  company  "had  knowl- 
edge of  such  cootmct,  and  acquiesced  in  It, 
then  It  would  be  liable  to  the  plaintiff  under  that 
contract." 

3.  For  no  reason  assigned  were  other  p(»tions 
of  the  diarge  excepted  to  erroneous,  and*  save 
as  to  the  mstter  referred  to  in  the  preceding 


Digitized  by 


Google 


94 


88  80UTHBASTBBN  EBPOBTBB. 


note,  no  material  error  appean  to  liave  been 

coTQmitted  at  the  trial 
(Syllabua  by  the  Court) 

Error  from  Bnpalor  ooort,  Macoo  countj; 
Z.  A.  Littledolm,  Judge. 

Action  W.  H.  Fdton  against  the  Cen- 
tral of  Georgia  Railway  Company.  Jndg^ 
ment  tot  plaintiff,  and  defendant  brings  ei^ 
ror.  Reversed. 

Wm.  D.  Klddoo,  for  plaintiff  in  error.  iL 
Felton  Hatcher  and  Gnerxy  it  Hall,  for  de- 
fendant In  error. 

FISH.  J.  The  plaintiff  below.  W.  H.  Fel- 
ton, brought  BUlt  against  the  Central  of 
Georgia  Railway  Company  for  damages  al- 
leged to  have  been  eustained  by  reasm  of 
onreaaonable  delay  In  the  transportation  of 
four  car  loads  of  peaches  shipped  by  him 
during  the  month  of  July,  189tf,  from  Wln- 
cbester,  Ga..  to  Baltimore,  Md.,  under 
through  contracts  of  affreightment,  by  the 
terms  ot  which  he  reserved  the  right  to  di- 
vert the  shipments  from  the  destination 
specified  to  such  other  point  as  he  might 
designate  before  carriage  was  completed  by 
dellTwy  at  Baltimore.  In  Its  answer,  the 
defendant  company  denied  that  any  through 
contract  was  made  as  alleged.  It  set  up 
the  defense  that,  on  the  contrary.  It  accepted 
the  sblpments  for  carriage  to  the  end  of  its 
line  Mily,  with  the  express  understanding 
*^hat  Its  liability  should  cease  upon  delivery 
of  the  peaches  in  good  order  to  the  next 
connecting  carrier;  and.  having  fully  per^ 
formed  Its  undertakings  In  this  regard.  It 
was  not  answerable  In  damages  for  any  de- 
lay which  might  have  occurred  on  any  of 
Its  cranecting  lines.  On  tbe  trial  of  the  is- 
sue thus  formed,  a  verdict  was  returned  In 
favor  ot  the  plaintiff.  Tlie  case  comes  to 
this  court  npiHi  a  bill  of  exceptions  assign- 
ing error  upon  the  refusal  of  the  Judge  to 
sustain  a  motion  for  a  new  trial  duly  filed 
by  the  losing  party.  Such  other  facts  as  are 
essential  to  an  understanding  of  the  mllngs 
herein  made  will  be  developed  as  tbe  dis- 
cussion which  follows  progresses. 

1.  Having  alleged  the  making  of  special 
contracts  by  the  terms  of  which  the  com- 
pany obligated  Itself  to  transport  the 
peaches  within  a'  reasonable  time  to  their 
ultimate  destination.  It  was.  of  course,  In- 
cumbent on  tbe  plaintiff  to  prove  his  case 
as  laid,  especially  In  view  of  the  fact  that 
the  undisputed  evidence  showed  that  the 
delay  complained  of  occurred  on  a  line  other 
than  that  operated  by  the  Central  Railway. 
On  tbe  trial  It  appeared  that  the  plaintiff  was 
the  company's  agent  at  Winchester,  the  sta- 
tion from  which  the  shipments  of  peaches 
were  made,  and,  as  such  agent,  undertook 
to  bind  the  company  by  contracts  of  af- 
freightment made  In  behalf  of  himself  in 
his  capacity  of  shipper,  which,  the  company 
contended,  were  on  terms  more  favorable 
than  It  had  authorised  him,  as  its  agent,  to 


offer  to  its  patrons.  The  Issue  was  thus 
squarely  presented  whether  or  not  Felton. 
acting  as  agent  for  the  company,  really  ex- 
ceeded his  authority  in  the  premises,  and 
In  this  connection  tbe  defendant  showed  by 
uncontroverted  evidence  the  following  facta: 
In  June,  1885,  the  company  fixed  the  rates 
to  be  charged  by  its  local  station  agents 
on  "green  fruit,"  and  Issued  to  each  of  them 
printed  instructions  In  regard  thereto.  The 
copy  of  these  instructions  which  was  sent 
to  Felton,  Its  agent  at  Winchester,  was  In- 
troduced in  evidence,  the  same  having  come 
from  his  custody  under  a  notice  to  produce 
It  at  the  trial.  Direction  was  thereby  given 
him  that  certain  rates  named  therein  ap- 
plied "only  on  shipments  when  the  carrier 
Is  released  from  UabUity,  except  for  Its  own 
negligence,  and  when  the  valuation  is  lim- 
ited to  fSOO  per  car,  in  accordance  with  the 
contract  of  bill  of  lading  prepared  for  snch 
shipments,  which  must  be  signed  by  tbe 
shipper  before  these  rates  can  be  taken  ad- 
vantage of";  and  that  "on  all  shipments  for 
which  released  bills  of  lading  are  not  sign- 
ed by  the  shipper  the  rates  [were]  50  per 
cent  higher  than  those  shown."  Felton 
was  furnished  with  a  suitable  quantity  of 
blank  bills  of  lading  of  tbe  form  Just  refored 
to,  with  instructions  that  tbe  same  were  to 
be  used  in  the  shipment  of  fruit  and  he  was 
also  directed  to  "make  a  request  on  the  pur- 
chasing agent"  If  more  were  needed.  Tbe 
contract  therein  embraced  contained  various 
stipulations  as  to  tbe  obligations  assumed 
by  the  company  and  as  to  Its  liability  In  tbe 
event  of  loss  or  delay.  Among  others  was 
the  following:  "The  responsibility,  either 
as  common  carrier  or  warehouseman,  of 
each  carrier  over  whose  line  the  property 
shipped  hereunder  shall  be  transported  shall 
cease  as  soon  as  delivery  Is  made  to  the 
next  carrier  or  to  the  consignee;  and  the 
liability  of  the  said  lines  contracted  with  is 
several,  and  not  Joint;  neither  of  the  said 
carriers  shall  be  responsible  or  liable  for 
any  acts,  omissions,  or  negligence  of  the 
other  carriers  over  whose  lines  said  prop- 
erty is  or  is  to  be  transported."  Another 
stipulation  was  that,  unless  the  destination 
of  any  given  shipment  should  be  "on  its 
road,"  the  Individual  carrier  obligated  Itself 
merely  "to  deliver  to  another  carrier  on  the 
route  to  destination."  The  same  rates  pre- 
vailed during  1806,  and  In  June  of  that  year 
tbe  company  redistributed  to  all  of  Its 
freight  agents  tbe  printed  Instructions  Issued 
to  them  In  1896.  NotwithstandlDg  Us  posi- 
tive instructions  not  to  give  to  shippers  tbe 
benefit  of  the  reduced  rate  unless  they  sign- 
ed bills  of  ladlug  setting  forth  tbe  contract 
of  limited  liability  above  referred  to,  Fd- 
ton,  when  he  shipped  tbe  peaches  which  are 
the  subject-matter  of  this  litigation,  took 
advsntage  of  this  reduced  rate  without  sign- 
ing such  bills  of  lading;  and  long  subsequenlr 
ly.  when  this  fact  came  to  tbe  knowledge 
of  the  officials  of  the  railway  company,  he 
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poaltlTelr  declined  to  ftmlah  them  with  bUla 
of  lading  of  thla  kind,  signed  bjr  hlnueU  u 
the  shipper  of  the  four  cars  In  qnwtlon, 
though  expressly  requested  to  do  so.  From 
the  testimony  Introdaced  In  behalf  of  the 
plaintiff  It  appears  that  while  he  was.  In- 
deed, the  company's  agent  at  Wimihester, 
the  routine  work  connected  with  the  office 
at  that  point  was  really  done  by  a  clerk  In 
his  employ,  he  merely  ezerdsing  a  general 
superrlBlon  over  the  business;  and,  accord- 
ingly, when  be  shipped  the  peaches  In  ques- 
tion at  the  reduced  rate  without  signing 
bins  of  lading  In  the  prescribed  form,  he 
acted  In  perfect  good  faith,  and  with  no  pui^ 
pose  of  vitiating  or  disregarding  the  duty  he 
owed  the  company  as  its  agent  In  this 
connection  It  was  further  shown  that  he  bad 
uniformly,  as  such  agent,  given  the  same 
rate  to  other  shippers  at  Winchester,  with- 
out requiring  them  to  sign  any  special  con- 
tract, and  bad  himself  previously  shipped 
from  a  near-by  station  peaches  on  his  own 
account  at  the  same  rato,  the  agent  at  that 
atatlon  not  requiring  him  or  other  shippers 
to  sign  any  bill  of  lading  at  all.  This  ex- 
planation, though  showing  absolute  good 
faith  on  the  part  of  Frtton,  oumot  in  our 
opinion,  overcome  the  positive  and  un- 
equivocal evidence  Introduced  by  the  com- 
pany showing  that,  as  matter  of  fact,  there 
was  at  least  a  technical  violatlcm  on  his 
part  of  the  duty  he  owed  It  as  its  agent,  the 
consequences  of  which  he,  rather  than  It, 
should  suffer,  aearly,  the  fact  that  he  had 
previously,  in  dealing  with  other  shippers, 
disregarded  his  principal's  orders,  could  not 
be  Invoked  by  him  as  an  eicuBe  for  falling 
to  observe  such  orders  when  undertaking  to 
bind  the  company  by  a  contract  made  with 
hims^  IndivUluiUly.  Nor  can  It  be  said  he 
was  rdlev^  of  the  duty  he  owed  to  bis 
company  merely  because  another  agmt,  at  a 
neigfaboring  station,  for  any  reason  neglected 
to  obey  Uke  instmctlons  from  the  company, 
which  he  had  received.  The  law  Is  well  set- 
tled that:  "When  the  directions  to  an  agent 
are  dear  and  well  defined,  it  Is  his  duty 
to  follow  tiiem  faithfully,  provided  this  may 
be  lawfully  done.  *  *  *  Although  the 
agent  Is.  in  the  absence  of  instnictlona,  bound 
to  follow  the  established  usage  or  mode  of 
dealing,  yet  no  custom  or  usage  will  author- 
ize a  departure  from  positive  instructiona 
The  instructions  of  the  principal  make  the 
law  which  One  agent  Is  to  be  governed." 
1  Am.  A:  Eng.  Bnc.  Law  (2d  Bd.)  1062.  And 
as  a  matter  of  course,  when.  In  dealing  with 
third  persons,  the  agent  transcoids  his  au- 
thority, or  otherwise  violates  his  duty,  *1f 
such  persons  are  aware  of  the  instructions, 
ihe  principal  Is  not  bound."  Id.  996.  So, 
even  If  the  plaintiff  stands  upon  the  same 
footing  as  would  a  third  person,  who,  know- 
ing all  he  did,  made  a  similar  contract  of 
affreightment  with  an  agent  of  the  company, 
the  etmcluaion  seems  Irresistible  that  the 
compuiy  cannot  legally  ot  equitably  be  held 


liable  to  the  plaintiff  on  the  ground  that  it 
became  bound  by  the  acts  of  Its  agent,  ir- 
respective of  the  question  whether  such 
agent  did  or  did  not  act  within  the  scope 
of  his  authority.  The  company  had  issued 
explicit  printed  Instmctlons  to  all  its  agents, 
Indudlng  Felton,  concerning  the  rates  to  be 
charged  on  different  classes  of  freight  Con- 
sidered as  an  Individual,  he  certainly  knew 
that  as  agent  he  had  no  authority  to  him- 
self fix  any  rate  in  disregard  of  express  or- 
dera,  and  that  the  precise  measure  of  his 
authority  as  to  the  shlpm^it  of  frolt  was 
readily  ascertainable  by  reference  to  print- 
ed instmctlons  w  file  In  his  office.  In  other 
words,  he  was,  not  a  general  agent  but  <»e 
with  restricted  powers.  Accordingly,  <Hie 
who  knew  not  only  this  fact  but  also  that 
his  authority  as  agent  was  In  writing,  and 
open  to  inspection  at  the  particular  time  and 
place,  could  not  be  beard  to  say  that  he  was- 
actlng  within  the  apparent  bounds  of  hla 
authority.  "Third  parties  dealing  with  an 
agent  are  put  upon  their  guard  by  the  very 
fact,  and  do  so  at  their  own  risk.  They  can- 
not rely  upon  the  agent* s  assumption  of  au- 
thority, but  are  to  be  regarded  as  dealing 
with  the  power  before  them,  and  must,  at 
their  peril,  observe  that  the  act  done  by  the 
agent  Is  legally  identical  with  the  act  au- 
thorized by  the  power."  1  Am.  &  Eng. 
Bnc.  Law  (2d  Bd.)  986,  987.  dted  approving- 
ly in  Camp  v.  Trust  Co.,  97  Ga.  686.  26  S. 
K  862.  In  no  view  of  the  question,  there- 
fore, can  It  fairly  be  said  that  the  defend- 
ant company  was  not  at  liberty  to  defend 
the  plaintiff's  action  on  the  ground  that  It 
was  not  legally  bound  by  the  alleged  con- 
tracts of  affreightment  upon  which  he  bases 
his  right  to  recover. 

2.  A  witness  introduced  by  the  plaintiff 
testified  that  he  lived  "at  MarshallvIUe,  about 
three  miles  from  Winchester,"  and,  though 
he  had  "been  engaged  In  shipping  iKaches  from 
MarshallvIUe  to  the  Northern  markets  for 
twenty  years  or  more,"  he  never  saw  a  bill 
of  lading  until  after  1896,  and  did  not  "think 
shippers  took  any  bills  of  lading  before"  that 
year.  On  cross-examlnatloo,  however*  he  far- 
ther testified:  "I  never  shliq^  peaches  from 
Whichester.  We  were  required  this  year,  for 
the  first  ttan^  to  get  bills  ot  lading,  and  I 
trusted  to  the  refrigerator  CMnpany  to  get 
mj  bills  of  lading.  It  Is  a  fact  that  I  have 
seen  bills  of  lading  like  the  blank  handed 
me  by  coniuel  prim-  to  that  time,  signed  vp 
tat  mysdf  and  otbsrs.  I  stated  before  that 
we  signed  bills  of  lading  years  ago,  but  ve 
have  not  dme  It  recmtly.  I  do  not  recollect 
about  18D6,  but  I  do  recollect  that  tto  roads 
wm  ndng  the  blank  handed  me  for  some  of 
the  Mils  of  lading.  I  do  not  remembra 
whether  the  parties  when  they  signed  these, 
got  a  leas  rate  of  fright  than  If  there  had 
been  a  shipment  without  or  not"  Several 
other  witnesses  testified  on  tlie  same  line,  but 
none  of  them  nndertO(riE  to  say  that  the  re- 
duced rate  was  allowed  In  any  Instance  where 
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a  blU  of  lading  waa  not  reqnlrecL  Feltmi 
himself  swore:  "We  shipped  peaches  tor  the 
very  price  other  people  were  charged.  There 
was  no  bill  of  lading  Issued  to  anybody.  I 
shipped  from  MarahallTlIIe  last  year,  and 
never  had  a  bill  of  lading  from  there  ntx 
anywhere  else.  I  never  had  one  ontll  this 
year."  He  also  testified:  "We  are  compelled 
to  Issue  them  this  year,— we  never  did  be- 
fore,~and  turn  them  over  to  him  [the  shipper]. 
Now  we  force  blm  to  take  the  bill  of  lading." 
Tbe  plalntlfTs  son-in-law,  who  acted  as  his 
agent  In  the  Northern  markets  In  disposing 
of  his  fruit,  testified:  "Mr.  Felton  shipped 
peaches  trom  Marshallvllle  In  1896,  18&6,  and 
1808  at  the  same  rate  aa  from  Winchester, 
which  rate  has  prevailed  ever  since  we  have 
been  shipping  peaches.  I  do  not  know  about 
the  special  rate  given  witbont  release  at  all. 
I  know  that  la  tbe  rate  we  paid.  I  don't 
know  whether  it  was  a  rate  given  released  or 
not."  In  this  connection  the  trial  Judge,  after 
charging  the  Jury  to  the  effect  that  tbe  rail- 
way company  would  not  be  bound  by  any  con- 
tract which  Felton  undertook  to  make  with 
himself  In  violation  of  his  positive  Instruc- 
tions, added:  "Yet  If  you  should  believe 
from  the  testimony  that  such  contract  was 
made  contrary  to  his  Instructions  or  author- 
ity from  tbe  railway  company,  and  they  had 
knowledge  of  such  contract,  and  acquiesced  In 
it  then  It  would  be  liable  to  the  plaintiff 
under  that  contract"  HiIs  portion  of  the 
charge  is  excepted  to  "because  not  good  law 
under  the  facts  of  this  case,"  and  because 
"there  was  no  evidence  of  any  knowledge  on 
the  part  of  any  officer  or  employd  of  the  com- 
pany who  could  acquiesce,  or  any  acqnl- 
escence  on  the  part  of  tbe  railway  company" 
itself.  We  think  the  point  well  foken.  The 
mere  fact  tliat  during  the  season  of  1899  one 
or  more  agents  of  tbe  company  departed  from 
their  orders  In  regard  to  shipping  fruit  to 
points  beyond  its  line  certainly  would  count 
for  nothing  In  tbe  absence  of  any  evidence 
tending  to  show  that  the  company  was  aware 
that  DO  bills  of  lading  were  Issued,  and  tacitly 
assented  to  shipments  being  received  at  re- 
duced rates  without  requiring  shippers  to  sign 
the  special  contract  hereinbefore  mentioned. 
It  does  appear  that  the  plaintiff  or  his  agent 
was  permitted  to  divert  the  shipments  frwn 
their  original  destination  to  other  Northern 
markets,  and  that  tbe  peaches  were  deliv- 
ered without  the  production  of  a  bill  of  lad- 
ing. But  this  drcumstance  was  fully  ex- 
plained by  the  company's  general  agent  who 
was  In  "charge  of  the  movement  of  the  peach 
business"  during  the  season  of  1896,  and  who 
testified,  Id  substance,  as  follows:  As  a  faror 
to  Its  patrons,  the  company  tried  to  assist 
them  to  reach  good  markets.  When  It  was 
ascertained  their  fmit  was  ccmslgned  to  an 
"overBto<^ed"  market,  they  were  permitted, 
optm  giving  the  company  prompt  notice  of 
this  fact,  to  change  the  original  destination, 
and  direct  the  shipments  to  be  turned  over 
to  different  consignees.   As  to  two  of  the 


cars  shipped  by  tbe  plaintiff,  when  notice 
was  received  from  his  Northern  agent  to 
divert  the  sblinnents  to  pt^ts  designated,  tbe 
company's  general  agent  immediately  com- 
plied with  the  request  to  give  ai^roprlate  or- 
ders for  such  change,  witbont  requiring  a 
surrender  of  bills  of  lading,  as  the  shipments 
were  composed  of  "perishable  stuff,"  and  the 
matter  could  not  be  delayed.  He,  however, 
at  once  telegraphed  to  the  company's  local 
agent  at  Marsballvllle  to  procure  the  hills 
of  lading  which  he  supposed  bad  been  Is- 
sued to  Felton,  and  in  a  day  or  two  received 
two  bills  of  lading,  properly  filled  out,  wtUch 
purported  to  have  been  signed  by  Felton.  As 
to  the  other  shipments  which  were  subse- 
qnoitly  diverted  In  like  manner,  the  neces- 
sary orders  were  at  once  Issued  without  re- 
quiring the  production  of  bills  of  lading,  upon 
the  assumption  that  the  same  were  in  Fel- 
ton's  possession,  and  would  be  surrendered 
on  demand.  In  other  words,  tbe  company 
endeavored  to  accommodate  the  shipper  by 
giving  orders  to  divert  the  shipments,  and  to 
turn  the  same  over  to  snch  peraon  at  the 
ultimate  destination  as  the  shipper  might  di- 
rect; and  although  its  genoral  agent  desired 
to  protect  hla  company  by  getting  possession 
of  the  bills  of  lading,  in  order  that  they 
might  not  get  Into  the  hands  of  Innocent 
third  persons,  he  relied  upon  the  shipper  to 
surrender  such  bills  ot  lading  as  soon  as 
practicable  after  the  change  requested  by 
blm  was  made.  Tbe  two  blUs  of  lading 
which  the  witness  testified  were  received  by 
htm  in  response  to  his  request  upon  the  agent 
at  Marsballvllle  to  secure  fhe  originals  Is- 
sued to  the  plaintiff  were  prodaced  at  the 
trial,  although  neither  of  the  signatures  to 
the  same  appear  to  have  been  made  by  the 
plaintiff,  or  by  any  one  authorized  by  him 
to  sign  bis  name  tiiereto.  On  the  contrary, 
both  the  plaintur  and  his  clerk  testified  that 
no  bills  of  lading  covering  any  of  the  ship- 
ments were  ever  Issued,  and  those  produced 
at  the  trial  were  not  genuine.  In  several 
telegrams  which  passed  between  the  railroad 
officials  concerning  the  diversion  of  the  four 
cars  of  peaches  shipped  by  the  plaintiff  ref- 
erence Is  made  to  the  matter  of  procuring  the 
surrender  of  tbe  bills  of  ladii^  which  they 
assumed  had  been  Issued;  so,  it  wonld  seem, 
no  Inference  can  fairly  be  drawn  that;  simply 
because  the  company  allowed  the  shipments 
to  be  diverted,  and  turned  the  same  over  to 
tbe  plalntifPs  agent  In  the  North  without 
requlrbig  a  surrender  of  a  bill  of  lading,  tbe 
company's  officials  most,  of  necessity,  have 
known  that  no  bills  of  lading  w^  In  tect  Is- 
sued. Nor  was  it  shown  that  the  company 
derived  such  kaowledge  from  any  other 
source.  The  record  l>efore  us  does  disclose 
that  the  cmnpany  had  In  Its  employ  an  au- 
ditor, who,  daring  the  years  1896  and  180A, 
visited  the  compai^a  office  at  Winchester 
from  time  to  time,  examined  the  agenfs 
books  and  otlier  papers,  and  reported  that 
tiie  affairs  of  the  oBljee  were  being  pn^erir 


Digitized  by 


Google 


mr.T.TS  T. 


OBAT. 


97 


condacted.  However,  it  afflrmatirely  ap- 
peals that  tiUs  auditor  bad  no  knowledge  of 
the  fact  that  Felton  did  not  reqolre  ihippen 
to  algn  bUls  of  lading,  and  tbat  It  was  not 
In  the  line  of  the  andltor^s  duty  to  Inquire 
whether  the  company'B  station  agents  fol- 
lowed the  InstnictlMis  Issued  to  them  as  to 
siTtng  redaced  rates  only  In  the  eroit  Ship- 
pers signed  the  prescribed  form  of  special 
contract  In  consideration  of  which  such  rates 
were  offered.  The  plaintiff  himself  testified 
he  nerer  told  the  auditor  ahont  the  practice 
In  tills  Kgard  wUch  prevailed  at  that  of- 
fice, and  further  said  on  cross-aamlnation: 
"We  haTe  now  to  ke^  a  duplicate  bill  of 
lading.  We  i^re  ate  to  the  Bhipper,  and  the 
other  is  kept  We  woe  never  forced  to  do 
It.  I  will  say,  b^re  this  case  was  com- 
menced." So  It  would  seran.  It  daring  the 
years  189S  and  1886^  agents  were  not  re- 
quired to  keep  on  recwd  in  Iheir  offices  dupli- 
cate blllB  of  lading,  flie  auditor,  howerw 
diligently  he  may  hare  perftmned  his  duties, 
could  hardly  have  surmised,  fn»n  the  absence 
of  sneh  duplicates,  that  no  original  bUls  of 
lading  were  being  Issued  in  accordance  with 
Instructions.  Whether,  had  It  been  shown 
this  officer  did  In  fact  know  of  a  viobitlon  by 
agents  of  such  Instructions,  his  failure  to 
make  objection  to  the  practice  would  amount 
to  an  implied  ratification  binding  upon  the 
company,  we  are  not  called  upon  to  decide. 
Suffice  It  now  to  say  that  knowledge  was  not 
Inoi^ht  home  to  any  (^clal  of  the  cMnpany 
who  had  power,  In  its  behalf,  to  ratify  the 
contracts  of  affel^tment  upon  which  the 
plaintiff  relies,  but  which,  as  has  been  seen, 
cannot  be  denned  binding  c^n  the  company 
In  the  absence  of  satisfactory  evidence  tend- 
ing to  show  that  It  subsequently  ratified  the 
same. 

S.  Bxceptlon  Is  also  taken  to  other  Instnic- 
Aons  given  to  the  jury,  though  no  attempt  to 
assign  error  thereon  Is  made  otherwise  than 
by  characterising  such  instructions  as  erro- 
neous. As  was  ruled  In  Anderson  v.  Rail- 
way Ca,  107  Oa.  SOO,  S3  S.  B.  644.  a  gen- 
eral assignment  of  error  upon  a  dMlgnated 
portion  of  a  charge  Is  to  be  treated  as  rais- 
ing the  single  question  whether  or  not  the 
instruction  thus  conq^lalned  of  '^tes  a  cor- 
rect abstract  principle  of  law."  The  charges 
now  under  conslderstion  are  not  open  to  the 
objection  that  the  propositions  thereto  an- 
nounced are  unsound.  Whether  these  tai- 
Rtnictimis  were  precisely  adjusted  to  tiie  facte 
of  this  particular  case  Is  a  question  upon 
which  we  wiU  not  attempt  to  pasa.  as  this 
is  a  matter  which  the  loose  and  general  as- 
signment of  enor  above  referred  to  does  not 
properly  bring  under  review. 

In  the  motion  for  a  new  trial  complaint 
Is  made  that  the  court  erred  In  rejecting  cer- 
tain evldoice  (rftered  In  behalf  of  the  defmd- 
ant,  and  also  In  admitting  other  evidence  In- 
trodoeed  by  the  plaintiff  over  objection  of 
munsd  for  the  railway  company.  In  the 
view  we  take  of  tbe  case,  however,  the  pobits 
3C  S.B.— 7 


thus  raised  are  of  little  ImpOTtancc^  and  need 
not  be  spedflcally  dealt  with;  Cor  1h^  can- 
not become  material  at  the  next  hearing,  un- 
leaa— as  we  think  It  hardly  probable— the 
facts  brought  to  U^t  by  die  evidence  are  es- 
sentially dUCeruit  from  those  aroearing  In  the 
record  before  us.  At  any  rate,  if  any  sub- 
stantial error  was  cranmitted  by  the  trial 
Judge  in  the  admlsslw  or  rejection  cf  evi- 
dence, we  may  aaftoly  trust  him  to  correct  the 
same  upon  the  next  hearing.  Judgment  re- 
versed. All  the  Justices  concurring. 


BLLIS  et  al.  v.  GRAY  et  sL 

(Supreme  Coart  of  Georgia.    April  U.  1900.) 

DEED-CONSTRUCTION— SBSBRTATION  OF 
POWKR. 

Where  a  deed,  after  coDveying  i^operty  in 
fee  aimple  to  two  named  granteeB,  farther  «tlp- 
ulated  that  the  grantor  retained  and  reserved  to 
herself  tlie  right  to  reinvest  or  dispose  of  the 
proper^  as  ahe  might  thinli  necessary  "for  tbe 
advantage  and  use"  of  the  grantees,  hdd,  that 
this  reserTatioD  did  not,  at  most,  confer  npon  the 
grantor  anything  bat  a  mere  power  to  sell,  and 
reinvest  tor  the  bmefit  of  the  grantees.  BeU, 
farthft',  that  a  auhsequent  deed  from  the  same 
grantor,  dealing  with  the  same  property,  and 
undertaking  to  convey  a  life  estate  to  one  of 
the  grantees,  with  remainder  over  to  her  chil- 
dren, and  second  remainder  over  to  the  other 
grantee  named  In  the  original  deed,  was  not  a 
good  ezecatlon  of  snch  power. 
(Syllabns  by  the  Court) 

Error  from  superior  court,  Qordon  county; 

A.  W.  Fite,  Judge. 

Action  by  Charles  S.  Bills  and  others 
against  Z.  T.  Gray  and  others,  trustees. 
Judgment  for  defendants,  and  plalntifrs 
bring  error.  Affirmed. 

John  A.  Hood.  F.  A.  Oantrtil,  and  W.  R. 
Ranldn,  for  plalntlfCs  In  error.  Starr  &  Er- 
win  and  B.  J.  McCamy,  tot  defendants  In 

error. 

COBB,  J.  Bills  and  others  brought  an  ac- 
tion against  Qraj  and  others,  trustees  of  a 
Methodist  chorch,  to  recover  possession  of 
a  parcel  of  land.  Upm  the  trial  the  folioxir- 
Ing  facts  appeared:  Botti  parties  claimed 
under  B.  A.  NeaL   On  August  17,  1866.  Mrs. 

B.  A.  Neal  (evidently  then  a  widow)  con- 
veyed the  property  in  controversy  to  her  two 
daughters,  Indiana  B.  Neal  and  Laura  J. 
Neal,  npon  a  consideration  of  five  dolUirs 
and  natural  lore  and  affection.  The  deed 
recited  that  the  grantees  were  **to  have  and 
to  hold  said  tract  or  parcel  of  land,  stock, 
and  household  and  kitchen  furniture,  to 
them,  the  said  Indiana  B.  Neal  and  Laura  J. 
Neal,  and  the  heirs  of  their  bodies,  together 
with  all  and  sii^lar  the  rights,  members, 
and  appurtenances  to  the  same  In  any  man* 
ner  Iielonglng,  to  them  and  the  fatirs  of  their 
bodies,  for  their  own  prop«r  use,  benefit,  and 
behoof,  forever,  in  fee  simple,  except  so 
much  as  may  be  necessary  of  above  property 
to  pay  my  present  debts,  or  that  I  may  In 
future  create  in  my  own  name,  but  not  to 
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tn  vdbjject  to  tbe  OflMi  existing  or  hereafter 
created  by  any  future  husband  that  I  may 
hereafter  marry,  hot  the  right  of  the  poe- 
seeslon  and  free  nee  of  all  of  the  above 
property  I  retain  to  myaalf  In  tmat  for  my 
aforementioned  -cblldven;  and,  ehotild  1 
think  ft  necessary  ett  any  future  time  to  sell 
any  or  all  of  said  property,  I  retain  and  re- 
serve to  myself  the  right  to  do  so,  reinvest 
or  dispose  of  ae  I  may  think  necessary  for 
the  advantage  and  nse  of  my  said  daughters 
before  named.  I  also  retain  and  -reserve  tb<! 
use  of  all  of  tbe  above  property  to  mynclf 
during  my  natural  life,  but  not  for  tbe  xian 
and  benefit  of  any  future  husband  that  I 
may  hereafter  marry,  nor  subject  to  any  of 
his  debts  existing  at  the  time  of  our  mar- 
riage or  created  after  the  marriage."  Uu 
May  27,  1878,  Mrs.  E.  A.  Neal  executed  no- 
Other  paj>er,  In  the  form  of  a  deed,  which 
purported.  In  consideration  of  natural  love 
find  affection,  to  convey  to  "Indiana  E.  Ellis 
[formerly  Neal],  and  her  children,  If  any  she 
has,  *  *  *  for  and  during  her  natural 
life,  free  from  tbe  debts  and  contracts  of 
her  present  or  future  husband,"  the  property 
In  controversy;  the  deed  further  reciting 
that  Indiana  E.  Ellis  was  to  bold  tbe  prop- 
erty "for  and  during  natural  life,  and 
at  her  death  to  her  child  or  children  then 
living,  In  fee  simple,  and.  if  the  said  Indiana 
E.  Ellla  should  die  without  any  child  or  chil- 
dren surviving  her,  then  and  In  that  event  I 
give  and  grant  said  property  to  my  daughter 
I^nra  Camp  [formerly  Neal],  in  fee  simple," 
On  August  13,  ISSS,  Indiana  E.  Ellis,  for  a 
valuable  consideration,  conveyed  tbe  prop- 
erty in  controversy  to  the  defendants.  On 
August  16,  18SS,  Ijiura  J.  Camp,  for  a  con- 
sideration of  five  dollars,  executed  and  deliv- 
ered a  quitclaim  deed  to  the  property  In  con- 
troversy to  the  defendants.  The  Judge  di- 
rected tbe  jury  to  return  a  verdict  in  favor 
of  the  defendants,  and  to  this  ruling  tbe 
plaintiffs  excepted. 

Construing  the  provisions  of  the  deed  of 
1606  as  a  whole,  the  legal  effect  of  that 
paper  was  to  reserve  a  life  estate  In  tbe 
property  to  tbe  grantor,  and  pass  tbe  re- 
mainder lu  fee  to  the  grantees,  but  subject 
to  a  trust  of  which  tbe  grantor  was  tbe 
trustee— First,  for  the  pnrpoae  of  paying  the 
then  existing  debts  of  the  grantor;  second, 
for  the  purpose  of  paying  any  future  debts 
which  she  might  create;  and,  third,  for  the 
purpose  of  selling  the  property,  should  the 
grantor  see  proper  to  do  so,  and  reinvesting 
tbe  proceeds  for  the  benefit  of  the  grantees. 
Subject  to  these  trusts,  upon  the  execution 
of  that  paper  the  title  to  the  estate  In  re- 
mainder created  by  tbe  deed  passed  to  tbe 
grantees.  The  deed  being  voluntary,  the 
trust  In  favor  of  existing  creditors  was  un- 
doubtedly valid.  Whether  the  trust  In  favor 
of  future  creditors  was  also  valid,  it  is  not 
necessary  to  determine.  The  provision  au- 
thorising the  grantor,  as  trustee  for  ttae 
grantees,  to  sell  tbe  property  and  reinvest 


tbe  same  for  their  benefit,  was  TaUd,  so 
long  as  tbe  grvntees  were  persons  for  whom 
the  ilaw  mthorlBoa  a  trost  to  be  created. 
This  trust  would  be  good  during  their  minor- 
ity, «nd  wetdd  become  •executed  upon  tlielr 
arrival  at  majority.  But,  «ven  it  tlie  trust 
bad  continued  after  majority,  it  was  Um- 
tted  by  tbe  terms  of  the  deed  to  a  power  in 
tbe  trustee  to  sell,  and  retnv»t  for  tbe  bene- 
fit of  the  grantees.  Tbe  4eed  of  1876  was 
<not  executed  by  fbe  grantor  for  the  purpose 
of  paying  any  debts  -which  she  owed,  either 
existing  «t  the  date  of  tlie  deed  of  180S,  or 
created  -thereafter,  nor  In  ponsuance  of  a 
sale,  the  proceeds  of  whldi  were  to  be  rein- 
vested for  the  benefit  of  the  grantees.  On 
ttae  contrary,  tbls  deed  was  a  palpable  effort 
on  the  part  of  tbe  grantor  to  deal  with  tbe 
property  as  her  own,  and  to  transfer  the  en- 
tire estate,  except  an  Interest  Out  mUfht 
arise  upon  a  bare  contingency,  frcnn  one  of 
tbe  grantees  In  tbe  deed  of  lB06to  the  otbtr. 
It  therefore  follows  that  the  deed  of  1878 
was  void,  exoept  so  far  as  It  conveyed  the 
life  estate  of  the  grantor.  The  grantees  in 
the  deed  of  1806  acquired  a  fee-simple  inter- 
est In  remainder  In  tjbe  property  in  coutTo- 
versy.  notwtthatandlng  the  deed  was  made 
to  the  daughters  "and  the  heirs  of  their 
iKKliea:"  Civ.  Oode,  {  8085;  Griffin  v.  Stew- 
art, 101  Ga.  7%  29  &  B.  29.  Upon  ttie.death 
of  Mrs.  Neal  tbey  became  the  absolute  own- 
ers of  the  property.  This  bein^  so,  Hie  de- 
fendsnte  acquired  the  absohite  title  under 
tbe  reepecttve  'deeds  -ot  the  two  dangbters. 
Judgment  ■amneO.  AU  iln  Jurttcei  -ooDcor- 
ring. 


SOUTBBBN  HOME  BUILDING  A  IX>AN 
ASffN  T.  f  AGE. 

(Supreme  Court  of  Georgia.    April  11,  1900.) 

BUILDING  AND  LOAN  ASSOCIATIONS-DB- 
PAULTINQ  MBMBERS. 

1.  Every  question  involved  In  this  caK,  as  to 
the  respectlTe  rifthts  and  obligatioas  of  a  faufld- 
ing  ant)  loan  Bwociation,  and  a  member  tlieRof 
who  has  received  an  advaooe  upoo  his  stock,  has 
beea  settled  by  repeated  adjudications  of  thu 
court,  and  the  uw  applicable  to  suits  by  such  as- 
sociatioua  against  defaulting  memben  bas  been 
ctearlj  laid  down. 

2.  Tbe  instructioiii  aiven  by  tbe  court  to  tbe 
jury  for  arriviiig  at  the  amount  of  the  defend- 
ant's liability  were  out  of  hannony  with  the  es- 
tablished rules  for  determining  ths  same,  and 
were  therefore  erroneous. 

(Syllabus  Iff  tfao  Court.) 

Error  from  superior  court  Dade  county: 
A.  W.  Flte,  Judge. 

Action  by  the  Southern  Home  Building  & 
Loan  Association  against  W.  W.  Pace. 
From  the  Judgment  plaintiff  brings  enor. 
Reversed. 

T.  J.  Lumpkin,  W.  A.  Wlmhlsb.  and  Ugoie 
Johnson,  for  plaintiff  in  error.  Jacoway  ft 
Jacoway  and  B.  J.  ft  J.  McCamy.  f«r  de- 
fendant In  emc; 
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OOBB,  J.  The  preaent  record  discloses 
the  usual  controrersy  between  a  building 
aod  loan  asaoalatlon  and  one  of  Its  borrow- 
ing members.  All  the  questions  InvoWed  In 
the  present  case  have  been  settled  bj  repeat- 
ed adjudications  of  this  court,  and  the  law 
applicable  In  such  cases  has  been  clearly 
laid  down.  See  Reynolds  t.  Association,  102 
Oa.  126.  29  S.  B.  187;  Hollls  T.  Association, 
104  Ga.  318.  31  S.  E.  215;  Cook  v.  Associa- 
tion, 101  6a.  814,  30  S.  E.  911;  Klrklln  t. 
Association.  107  Ga.  313,  33  S.  B.  83;  Mor- 
V.  Association  (Ga.)  33  S.  E.  964;  Angler 
v.  Association  (Ga.)  3S  S.  B.  64;  Smith  v. 
Association  (Ga.)  35  S.  E.  707.  The  Instruc- 
tions given  by  the  court  to  the  jury  In  refer- 
ence to  the  manner  in  which  they  should  ar- 
rive at  the  amount  of  the  defendant's  liability 
were  not  In  harmony  with  the  rules  laid 
down  In  the  cases  dted,  and  for  this  reason 
the  judgment  must  be  reversed,  and  a  new 
trial  had.  Judgment  rerersed.  AJl  the  Jus- 
tlcea  concurring. 


CANNON  T.  CENTRAL  OF  GBOBGIA  RT. 
00. 

(Supreme  Cocrt  of  Georgia.    May  12,  1900.) 

OARRIBRS-aXPULSION  OF  PAaSBMaBR& 
The  evidence  for  the  plaintiff  being  snbstan- 
tially  the  same  as  when  this  case  was  here  be- 
fore (32  S.  E.  874,  106  Ga.  830).  and  being,  un- 
der the  ruling  then  made,  iDBUfficient  to  aa- 
iborize  a  recovery  against  the  defendant,  the 
trial  judge  did  not  err  tn  nantlng  a  nouoit. 
Hmith  r.  BaUroad  Od.,  10  %  &  111,  82  Ga. 
SOI. 

(Syllabu  by  the  Court.) 

Error  from  city  court  of  Griffin;  BL  W. 
Hammond, 

Action  by  U.  A.  Cannon  against  the  Central 
of  Georgia  Railway  Company.  Judgment  of 
nonsuit  and  pJalntiff  brings  error.  Affirmed. 

Robt.  T.  Daniel,  for  plaintiff  In  error.  Hall 
&  Boynton.  W.  C.  Beeks,  and  Hobt  L.  Bemer, 
for  defendant  In  error. 

PEU  CURIAM.   Judgment  affirmed. 

icmu,  J.,  absent  on  accoimt  of  sickness. 


ROBERTS  V.  SMITH. 
(Snpreme  Court  of  GcoTsia.    May  14,  1900.) 

APPEAL  IN  POHMA  PAUPERIS. 
This  case  Is  coHtrnlled  adversely  to  the 
contention  of  the  pinintifT  in  error  by  the  rulini 
made  in  the  caite  of  Xniitt  v.  Shumate,  83  S.  B. 
48,  107  Ga.  235. 

(Syllabus  by  the  Conrt.) 

Brror  from  superior  conrt,  Pike  county; 
K.  J.  Reagan.  Judge. 

Action  between  R.  C.  Smith  and  J.  I.  Rob- 
erts. ITrom  the  Judgment,  Roberts  brings  er- 
ror. Affirmed. 


A.  B.  Pope,  for  plaintiff  in  ema.  Jas.  M. 
Smith  and  John  F,  Bedding,  for  defendant 

In  error. 

PBB  CURIAM.   Judgmratt  affirmed. 
FISH,  J.,  absent  on  account  of  sickness. 


WOODS  et  al.  v.  PRICB. 
<Sapreme  Court  of  Georgia.    May  12,  1900.) 

NEW  TRIAL. 
There  was  uo  error  in  refusing  to  grant  a 
new  trial  upon  any  of  the  srounds  of  the  motion 
therefor,  and  the  evidence  warranted  the  vnrdicL. 
(Syllabus  by  the  Coon.) 

Error  from  superior  court,  Butts  conntrr 
W.  M.  Henry.  Judge. 

AcUon  by  J.  E.  Price  against  J.  A.  P. 
Woods  and  others.  Judgment  for  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Ray  &  Ray,  for  plaintiffs  In  error.  F.  3L. 
Curry  and  M.  W.  Beck,  for  defendant  In 

error. 

PER  CURIAM.  Judgment  affirmed. 
FISH.  J.,  absent  on  account  of  slckneaK 


MORGAN  V.  LATHAM  et  al. 
<S(vreme  Court  of  Georgia,    ^y  12,  1900.> 

OARNISHMIINT—PROCBDURS— BOND- 
LIABILITY. 

Where  a  plaintiff  brought  two  suits  In  the- 
same  court  against  the  same  defendant,  upon 
different  causes  of  action,  and  sued  out  one 
summons  of  garnishment  based  upon  the  two 
suits,  consolidating  them  In  the  affidavit  and 
bond  to  obtain  the  garnishment,  the  proceeding 
was  illegal  and  void,  and  the  deteodiint  in  the- 
suits  could  take  advantage  of  the  illegality  Of 
the  proceeding,  although  he  had  given  bond  and 
dissolved  the  garaishment  Rich  v.  Kiser,  01 
Ga.  370.  (a)  The  proceeding  being  illegal,  the- 
plaintiff  was  not  entitled  to  a  judgment  U[>on  the- 
garaishment  bond  on  both  suits  or  on  either. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Haralson  coun- 
ty; C.  G.  Janes,  Judge. 

Action  by  B.  F.  Morgan  against  R.  D.. 
Latham  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

Edwards  ft  Ault,  for  plaintiff  In  error. 
W.  P.  Hoblnson,  for  defendants  In  wror. 

PBB  CURIAM.  Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  sIcknesK, 


BROOKS  V.  PROCTOR  et  al 

(Snpreme  Court  of  Georgia.    May  12,  1000.) 

APPKAL— REVIEW— MOTION  PGR  NEW  TRIAL- 
BRIEF  OF  EVIDENCE. 

1.  The  bill  of  exceptions  complaining  only  of 
the  orerruling  of  a  motion  for  a  new  trial,  and 
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It  appearing  that  do  brief  of  evldeixee  waa  filed, 
the  case  la  controlled  1^^  Baker  t.  Johnaon,  27 
S.  E.  TOO.  99  Ga.  874;  Mice  T.  ImpTovemeat 
Co.,  Se  S.  E.  22,  106  Ga.  140;  Holloman  T. 
Small  <Gfl.;  thk  term)  36  S.  E.  666. 

2.  As  DO  brief  of  evidence  whatever  was  filed 
in  the  lower  conrt,  or  brought  to  tills  conrt  In 
the  record,  and  as  It  has  been  definitely  settled 
hy  declHions  of  this  conrt  that  there  cannot  be 
a  ralid  motion  for  a  new  trial  withont  an  ap- 
proved brief  of  evidence,  and  as  this  must  have 
been  known  to  coooiel  for  the  plaintiff  in  error, 
obvionsly  the  writ  of  error  was  sued  ont  for  de- 
lay onlr,  and  damages  are  awarded  agaAist  the 
plaintiff  in  error. 

(Syllabus  by  the  Conrt) 

Error  from  city  court  of  ForBytb;  W.  M. 
Clark,  Judge. 

Actioa  between  B.  0.  Brooks  and  Proctor 
ft  Huddleston.  From  the  Judgment  Brooks 
brings  error.  Affirmed. 

Stone  ft  WlUiunaon,  for  plaintiff  in  error. 
Fenwns  &  Persons,  for  defendants  In  error. 

PER  CURIAU.  Judgment  afflnned,  with 
damages. 

FISH,  J.,  absent  on  account  of  slckneis. 


SOUTHERJr  RT.  00.  T.  ARNOIiD. 
(S^upronie  Court  of  Georgia.    May  12,  1900.) 
APFBAL-RSVI8W. 
There  was  no  material  error  in  any  of  the 
charges  c<HnplaiDed  oC  In  the  motion  for  new 
trial,  when  read  in  connection  with  the  whole 
ctaa^;  there  was  no  error  In  the  admission  or 
ezclosion  at  evidence;  the  evidence  warranted 
the  verdict:  and  the  court  did  not  err  In  refusing 
a  new  trial. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fayette  county; 
B.  W.  Harris,  Judge. 

Action  by  L.  Arnold  against  the  Southern 
Railway  Company.  Judgment  for  plaintlfF. 

Defendant  brings,  error.  Affirmed. 

Arthur  Heymau  and  Wise  &  Blalock,  for 
plaintiff  In  error.  Arnold  &  Arnold  and  W. 
B.  HoHlngsworth,  for  defendant  in  error. 

PER  CURIAM.   Judgment  affirmed. 

KtSH«  J.,  absent  on  account  of  sickness. 


NANOE  et  aL  v.  8T0CKBDB6BR  et  aL 
(Supreme  Oourt  of  Georgia.    Aprfl  9^  1900.) 

CANCELLATION  OF  CONTRAdVMBNTAL  IN- 
CAPACITY. 

Proof  of  weakness  of  mind  not  amounting 
to  ImbecQity  Is  not  sufficient  to  warrant  a 
jnry  In  setting  aride  a  contract,  there  being  no 

Sroof  of  fraud  or  undue  influence.    Maddoz  t. 
Immona,  31  Ga.  512;    Richardson  T.  Adama 
\Oa.i  this  term)  35  S.  B.  648. 
iSyllabns  tv  the  Court.) 

Error  from  superior  court,  Catoosa  coun- 
ty; A.  W.  Flte,  Judge. 

BlU  by  8.  B.  Stockburger  and  others  against 
R.  W.  Nance  and  others  to  cancel  a  cmtract 


Judgment  for  defendants,  and  plaintiff*  bring 
error.  Reversed. 

W.  B.  Hann  and  B.  J.  ft  J.  ilcC&my,  for 
plaintiffs  In  error.  Payne  ft  Fayne^  for  de- 
fendants In  error, 

PER  CURIAM.  Judgment  roTersed. 


liAWSON  V.  LAWSON. 
(Supreme  (^urt  of  Georgia.    April  11,  1900.) 

CUSTODY  OF  CHILD. 
In  view  of  the  provisions  of  section  2503 
of  the  Civil  Code,  and  of  the  evidence  disclosed 
by  the  record,  it  appears  that  the  ordinary's 
discretion  was  wisely  exercised  in  awarding  to 
the  mother  the  custody  of  the  children  concern- 
ing whom  the  controversy  existed,  and  that  the 
snperior  conrt  did  not  err  in  refusing  to  sanctioa 
the  petition  for  certiorari  sued  out  by  the  fa- 
ther. 

iSyllabus  by  the  Court.) 

Error  from  superior  court,  Randolph  coun- 
ty; H.  C.  Sheffield,  Judge. 

Action  between  W.  H.  Lawson  and  B.  O. 
Lawson.  From  the  Judgment  W.  H.  Lawson 
brings  error.  Affirmed. 

W.  C.  Worrltl.  for  plaintiff  la  error.  Arthur 

Hood,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 


HARDEN  V.  LANG. 
(Supreme  Court  of  Georgia.    Ai»1l  9,  lAOO.) 

BALE— CONTRACT— CONSTRUCTION  —  BRBACH— 
RESCISSION— TROVER— RECOUPUINT. 

1.  When  two  parties  enter  into  a  contract  for 
different  articles  of  machintry,  which  altogether 
constitute  an  outfit  for  giDQing  cotton,  for  a 
gross  price,  the  contract  Is  an  entire  one,  and  a 
breach  of  it  is  caused  by  a  failure  to  deliver  any 
separate  article  of  the  machinery  named.  When 
a  breach  Is  so  occarioned,  the  purchaser  has  a 
right  to  rescind  the  contract  on  notification  and 
return  of  the  articles  which  he  has  received,  or 
he  may,  at  his  pleasure,  abide  by  the  con- 
tract, and  have  a  right  of  action  to  recover  dam- 
aces  for  the  breach,  but  he  cannot  do  both. 
When,  after  such  breach,  he  not  only  retams 
the  articles  received,  but  puts  them  to  his  own 
ose,  and  notifies  the  seller  that  he  has  purchased 
elsewhere  the  part  of  the  machinery  contracted 
for,  bnt  not  delivered,  this  ia  eauivalent  to  an 
election  to  abide  by  the  terms  of  the  original  con- 
tract, and  be  thereafter  holda  the  articles  re- 
ceived under  those  terms. 

2.  A  claim  for  damages  arising  from  a  breach 
of  a  contraet  cannot  he  allowed  by  a  plea  of 
recoapment  In  defense  to  an  action  of  trover,  un- 
less some  special  intervening  equity  arises  In 
favor  of  the  defendant,  such  as  buKAymcj  or 
nonresldence  of  the  plaintiff. 

tSjllHtus  by  the  Court.) 

Error  from  superior  court.  Burke  county; 
W.  M.  Henry,  Judge. 

Action  between  S.  G.  Lang  and  R.  A. 
Harden.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

Phil.  P.  Johnston,  for  plaintiff  tn  error. 
Rawlings  ft  Hardvldk  and  Lawson  ft  Scales, 
for  defendant  la  error. 
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LITTLE,  J.  Harden  purcbased  from  Lang 
certain  macblnery.  The  contract  between 
tbem  is  embodied  In  an  order  ot  which  the 
following  la  a  copj:  "LouISTlUe,  Georgia, 
July  81st,  1897.  S.  G.  Lang,  Sandersrllle, 
Geoi^a:  Please  ship  as  early  as  possible 
the  following  described  machinery:  One  8 
H.  P.  portable  AJax  engine,  mounted  on  fonr 
Iron  wheels;  speeded  to  236;  small  pulley 
30  by  8;  Pemberta  Injector;  one  sixty-saw 
Pratt  gin,  with  condenser;  driving  pulley  16 
by  9,— for  which  I  agree  to  pay  the  sum  of 

 .  one-half  Oct  15th,  1897;  one-half  Oct 

Ist  1898.  Last  note  to  draw  8%  Interest 
from  Sept  IsL  Ship  condenser  only  to 
KeyesTllle,  Ga.,  f.  o.  b.  Waynesboro,  Ga. 
This  order  Is  made  with  the  distinct  under- 
standing that  the  title  to  the  said  property 
Is  to  remain  tn  the  said  S.  G.  Lang  until  the 
purchase  money  to  said  property,  and  all 
other  expenses  Incurred  In  the  collection  of 
the  same,  shall  be  fully  paid,  and  hereby 
agree  to  sign  and  execute  all  notes  as  per 
contract  above  upon  arrival  of  machinery, 
and  It  is  understood  that  these  notes  shall 
embody  the  above  onderatandlng.  Ship  re- 
leased, and  Insure,  If  by  water.  This  con- 
tract covers  my  understanding  In  fall,  and 
there  exists  no  verbal  agreement  To  be  de- 
livered by  Sept  1st  1807.  K.  A.  Harden. 
Shipping  point,  Waynesboro;  post  office, 
Oats,  Ga."  All  of  the  machinery  was  de- 
livered, and  received  by  Harden  according 
to  contract  except  the  cotton  gin,  which 
was  promised  to  follow  the  shipment  of  the 
other  aitldes  In  a  few  days.  On  the  23d  of 
September,  finding  that  his  efforts  to  obtain 
the  gin  were  anavalllng,  Harden  purchased 
another  gin,  and  telegraphed  that  fact  to  the 
defendant  In  error,  In  consequence  of  which 
the  gin  originally  contracted  for  was  never 
shipped.  Harden  put  In  place  and  nsed  the 
machinery  which  he  purchased  from  Lang  In 
connection  with  a  gin  which  he  procured  else- 
where, and  was  In  his  possession  and  being 
so  used  when  the  first  of  the  notes  became 
due  under  the  contract.  The  defendant  In 
error  requested  Harden  to  pay  him  the  value 
of  the  machinery  which  he  had  received. 
This  Harden  declined  to  do.  He  then  Insti- 
tuted an  action  of  trover  to  recover  the  en- 
gine, fixtures,  and  other  machinery  which 
Harden  so  received.  To  this  action  Harden 
filed  several  pleas.  Among  them  was  one 
to  the  effect  that  by  reason  of  the  failure 
of  Lang  to  ship  the  gin,  the  reservation  of 
the  title  to  the  other  property  named  In  the 
contract  became  null  and  void,  and  Lang  was 
not  therefore,  entitled  to  recover.  He  fur- 
tlier  averred  that  the  contract  was  an  entire 
one;  that  he  purchased  the  machinery  as  a 
plant  to  establish  a  cotton  ginnery,  with  the 
object  not  only  of  ginning  his  own  cotton, 
but  that  of  the  public  generally,  all  of  which 
was  well  known  to  Lang;  that,  anticipating 
the  prompt  delivery  of  the  machinery,  he  had 
entered  Into  contracts  with  various  farmers  to 
gin  their  cotton  for  a  conBlderation  of  |1.60 


per  bale,  all  of  which  he  lost  by  the  failure  to 
deliver  the  gin.  Other  Items  of  damage  re- 
sulting from  such  failure  were  also  set  forth, 
all  of  which  he  pleaded  in  the  nature  of  re- 
coupment against  the  plalntlfiTs  action.  The 
court  sustained  a  demurrer  to  a  part  of  the 
plea  on  the  ground  that  the  damages  claimed) 
were  too  vague,  remote,  and  speculative  to 
be  recovered.  The  court  also  ruled  that  un- 
less the  defendant  sboold  make  proof  of  the 
Insolvency  of  the  [daintlff,  who,  It  was  admit- 
ted, was  a  resident  of  Washington  county. 
In  the  state  of  Georgia,  the  plea  of  recoup- 
ment for  the  damages  stutalned  by  the  non- 
delivery of  the  gin  could  not  be  sustained; 
and  on  an  admission  made  by  counsel  for 
the  defendant  that  he  was  not  prepared  to 
make  proofs  of  such  Insolvency,  and  the  ad- 
mission of  the  receipt  of  the  machinery  which 
the  action  was  brought  to  recover,  and  on 
proof  of  its  value,  the  court  directed  a  ver-j 
diet  for  such  proven  value,  less  the  amount 
of  freight  paid  by  the  defendant  the  plaintiff 
having  elected  to  take  a  money  verdict.  To 
the  rulings  which  sustained  the  demurrer  and 
directed  the  verdict  the  defendant  excepted. 

1?  There  can  be  no  doubt  but  that  the  con- 
tract entered  Into  between  the  parties  is  by 
Its  terms  an  entire  one,  and  not  divisible. 
While  there  were  aeveral  articles  of  machin- 
ery contracted  for,  they  were  all  articles 
purchased  to  be  nsed  In  one  business,  to  wit, 
that  of  ginning  cotton,  and  it  required  all 
of  them  to  constitute  the  plant  which  Harden 
proposed  to  establish,  and  It  seems  that  these 
facts  were  known  to  the  seller.  No  separate 
price  was  put  on  any  of  the  articles,  but 
Harden  agreed  to  pay  a  gross  sum  for  this 
entire  plant  The  contract  therefore,  was  not 
by  Its  first  terms  divisible.  In  relation  to 
entire  contracts,  section  3643  of  the  Civil 
Code  declares  that  the  whole  contract  stands 
or  falls  together,  and  it  Is  further  declared 
that  the  character  of  the  contract  is  deter- 
mined by  the  Intention  of  the  parties.  Treat- 
ing this  as  an  entire  contract  the  failure  to 
deliver  the  cotton  gin  at  the  time  agreed  was 
a  breach,  and  the  question  arises,  what  rem- 
edies or  rights  accrued  to  Harden  by  reason 
of  that  breach?  Under  plain  principles  of 
law,  as  we  understand  them,  his  rights  were 
threefold  In  number:  (1)  If  he  elected  to 
treat  the  breach  as  a  discharge  from  further 
performance  of  the  terms  of  the  contract  on 
his  part  be  was  legally  entitled  to  do  so. 
(2)  If  be  bad  done  anything  under  the  con- 
tract or  paid  out  any  money  In  the  execution 
of  its.  terms,  he  had  a  right  to  sue  on  a  quan- 
tum meruit  and  recover  for  the  same;  this 
being  a  cause  of  action  distinct  from  the 
original  contract  but  based  upon  a  contract 
created  by  law.  (3)  He  had  a  right  of  action 
on  the  original  contract,  which  he  might 
sustain  either  by  a  suit  to  obtain  damages 
for  the  loss  occasioned  by  the  breach,  or  a 
suit  to  obtain  specific  performance  of  the  con- 
tract ile  could  not  exercise  all  of  these 
rights,  but  he  was  entitled  to  have  any  one 
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of  them  enforced.  But  If  he  acquiesced  Id 
the  breach,  and  did  not  claim  his  discharge 
fram  the  terms  of  the  c<Hitracc,  but  chose  to 
gQ  on  with  It,  Instead  of  repudiating  It,  and 
took  a  benefit  under  It,  he  can  only  have  the 
right  of  recoTery  of  damages.  Clark,  Cont.  p. 
47G,  and  authorities  cited  In  note  177.  It  was 
bis  right  originally  to  hare  required  a  de- 
livery of  alt  of  the  machinery  he  contracted 
to  purchase,  and  to  have  refused  to  receive 
any  part  of  It  unless  the  whole  was  delivered, 
and  we  do  not  mean  to  say  that.  If  a  part  of 
ft  was  received  on  the  promise  of  the  seller 
that  the  remaining  part  would  also  be  there- 
after Immediately  furnished,  he  would  not 
have  been  Justified  In  receiving  the  part  ship- 
pod,  and  waiting  a  reasonable  time  for  the 
other  part,  without  losing  his  right  to  claim 
that  he  was  discharged  from  the  terms  of 
the  contract.  But.  In  order  for  such  claim 
to  be  effectual.  It  was  necessary,  not  only 
that  be  should  have  made  an  election  wbeth- 
«r  he  would  continue  under  the  contract  or 
«Ialm  that  he  was  discharged  therefrom  in 
«  reasonable  time,  but  he  must  also  have 
notifled  the  other  party,  and  surrendered,  or 
■offered  to  surrender,  the  articles  which  he 
had  received.  If  he  desired  to  rescind  the 
■contract  for  the  breach  occasioned  by  the  non- 
delivery of  the  gin.  It  was  necessary.  In  any 
event,  that  the  other  party  should  be  notifled 
(Pacmlee  v.  Adolph,  28  Ohio  St  10);  and 
this  must  have  been  done  within  a  reasonable 
time,  and  he  must  otherwise  have  done  what 
would  have  put  him  and  the  other  party  In 
statu  quo,  and  if  he  did  not  do  this  there 
was  no  legal  rescission.  The  rule  which  pre- 
scribes the  duty  of  the  party  seeking  to  re- 
scind the  contract  la  that  the  one  proceeding 
to  rescind  must  either  give  back  or  offer  to 
return  whatever,  of  any  value  to  himself  or 
the  other,  he  has  received  under  the  contract, 
twcause  there  cannot  be  a  part  affirmance  and 
a  part  rescission.    Kellogg  v.  Turple,  93  III. 

Bishop  v.  Stewart,  13  Nev.  25;  Lane  v. 
I^timer.  41  Ga.  171;  Miller  v.  Gotten,  5  Ga. 
341;  Glover  v.  Green,  90  Ga.  12G.  22  S.  B. 
«64;  Civ,  Code.  S  3T12,— elaborating  this  well- 
recognized  principle  of  law.  Justice  Bleck- 
ley, in  the  case  of  Summerall  v.  Graham.  62 
<Ja.  729,  tersely  said:  "Restitution  before 
absolution  is  as  sound  In  law  as  In  theology, 
and  that  doctrine  prevents  an  ex  parte  rescis- 
sion by  the  plaintiff  without  restoring  the 
defendant  to  his  original  situation."  Mow, 
as  to  the  facts  of  the  present  case,  we  find 
that  Harden  not  only  did  not  return  or  offer 
to  return  the  machinery  which  he  had  re- 
ceived, but  that  he  retained  It,  and  put  It 
In  operation.  In  connection  with  a  cotton  gin 
which  he  obtained  in  lieu  of  the  one  Lang 
tad  agreed  to  deliver.  More  than  that,  on 
September  23d  he  telegraphed  the  fact  to 
Lang  that  he  had  purchased  a  gin  elsewhere. 
The  evident  meaning  of  this  notiflcatlon  was 
that  Lang  need  not  deliver  the  gin  which 
was  originally  embraced  In  the  contract,  and, 
while  the  necessity  for  the  procurement  of 


another  gin  was  undoubtedly  caused  by  the 
fact  that  Lang  failed  to  comply  with  his  con- 
tract and  ship  him  a  cotton  gin,  this  notifi- 
cation, In  effect,  operated  as  a  waiver  of  Die 
obligation  that  I^ng  should  thereafter  deliver 
the  gin.  So  that  by  the  failure  to  return  the 
machinery  which  he  had  already  received, 
and  the  appropriation  of  It  to  his  own  use, 
as  well  as  by  the  waiver.  It  must  be  held  as 
a  matter  of  law  that  Harden  did  not  elect 
to  rescind,  and  It  follows  that  as  to  the  ma- 
chinery which  he  received  and  kept  his  rights 
are  to  be  governed  by  the  terms  of  the  orig- 
inal contract.  It  would  not  at  all  be  In  ac- 
cordance with  the  law  governing  contracts  tu 
hold  that,  as  Harden  received  the  machinerj* 
under  a  particular  contract  which  had  been 
broken  by  the  seller,  he  could  retain  posses- 
sion and  use  that  portion  received  by  him 
with  no  other  liability  than  being  under  an 
equitable  obligation  to  pay  Its  value,  when 
the  contract  he  bad  entered  Into  declared 
that  he  should  have  no  title  until  he  had  paid 
for  It,  because  having,  when  the  breach  oc- 
curred, different  and  distinct  rights,  he  elect- 
ed not  to  return  the  machinery,  but  to  keep 
It  as  bis  property.  It  was  delivered  to  him 
under  a  particular  contract,  and  In  law  he 
must  receive  It  under  that  contract  or  not  at 
all.  But.  If  be  did  receive  it  and  keep  It, 
then  the  terms  of  the  contract  became  oper- 
ative as  to  what  he  did  receive.  By  that 
contract  Lang  retained  title  to  the  property 
which  he  had  shipped  in  himself,  and  when 
Harden  received  and  kept  It  neces^rlly  he 
must  hold  It  on  the  terms  originally  agreed 
to  and  under  which  tt  was  delivered  to  him. 
But  It  Is  argued  that,  inasmuch  as  only  one- 
half  of  the  purchase  money  was  past  due, 
even  If  It  were  maintainable  an  action  of 
trover  could  not  be  brought  until  the  time 
of  the  payment  of  the  entire  purchase  money 
had  elapsed.  In  the  case  of  Jones  v.  Snider, 
tt9  Ga.  276.  26  S.  E.  008,  this  court  held  that 
a  seller  of  personal  property  who  bad  reserv- 
ed title  In  himself  could,  even  after  obtaining 
a  Judgment  against  the  buyer  for  the  price 
and  collecting  a  portion  of  the  same,  without 
canceling  the  Judgment  or  paying  or  tender- 
ing back  what  had  been  received,  maintain 
against  the  buyer  an  action  of  trover  for  the 
purpose  of  collecting  the  balance  of  the  pur- 
chase money;  citing  Dykes  v.  McVay,  67  Ga. 
602;  Bowen  v.  Frick,  75  Ga.  786.  See.  also, 
Guilford  V.  McKInley,  61  Ga.  230;  Hill  v. 
Winn,  60  Ga.  337.  An  action  of  trover  raises 
only  the  issue  of  title,  and,  even  where  a 
money  verdict  Is  elected  to  be  taken,  that 
verdict  Is,  ordinarily,  the  value  of  the  prop- 
erty. Campbell  v.  Trunnell,  67  Ga.  618.  Cer- 
tainly, where  the  action  Is  brought  under  title 
reserved  In  a  conditional  sale,  it  may  be  de- 
feated by  tendering  the  purchase  price,  which 
Is  the  value  of  the  property  fixed  by  the  par- 
ties. But  this  is  on  the  principle  that  the 
payment  of  the  purchase  money  under  the 
contract  defeats  the  title  of  the  seller,  and 
rest!  It  Id  the  purchaser.  So  that,  while  title 
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imaliui  In  Oe  .plaintiff  wbnra  there  bu  been 
a  cmdltlonal  sale,  and  tbe  purchase  money  or 
807  part  of  it  li  past  due.  while  the  seller 
may  proceed  (to  recorer  a  Judgment  against 
the  Tendee  for  the  purchase  price,  his  right 
to  maintain  trover  and  aaaert  his  title  nnder 
the  terms  ot  the  purchase  remains  intact  un- 
til the  condition  which  defeats  hla  tlUe-that 
is,  the  payment  of  the  purchase  money— has 
been  performed,  and  in  case  o£  recorery  the 
measuire  of  damages  ia  Hie  value  of  the  pn^ 
erty. 

2.  Another  contention  of  the  plaintiff  in 
error  Is  that  the  court  erred  la  directing  a 
verdict  fot  the  plaintiff  for  the  value  of  the 
machinery  In  Jila  poasesston,  ajad  mUag;  In 
effect  that,  unless  It  could  be  shown  that 
the  plaintiff  was  Inselvent  the  damages 
claimed  to  have  been  sustained  because  of 
the  breach  of  that  contract  conld  not  be 
pleaded  In  the  nature  of  recoupment  In  an 
action  of  trover.  It  b^ng  shown  that  the 
plaintiff  was  a  resident  of  another  county 
In  this  states  Hie  action  of  trover  is.  of 
oourse;  an  actioa  Bounding  m  tort,  the  gist 
ot  which  Is  the  conversion  by  one  ct  the 
goods  of  another.  The  damages  sought  to 
be  pleaded,  being  ttat  the  breack  of  a  con- 
tract, bad  their  olctence  by  virtua  of  the 
contract  By  section  3709  of  the  Olvfl  Code, 
It  is  provided  that  recoupment  may  be  plead- 
ed In  ail  actions  ex  contractu,  wbos^  from,  any 
reaeon,  the  j^nttff.  under  the  same  con- 
tract, l8  in  good  conscience  liable  to  the  de- 
fendant Some  of  the  features  of  the  doc- 
trine of  recoupment  are  near  akin  to  tiiose 
of  set-off,  and  in  the  ease  of  Fwrtalne  v. 
Baxley.  90  Ga.  41S,  17  8.  B.  ims.  It  was 
said  In  the  ojOnlon  that  there  ,  ia  piactleally 
no  difference  between  the  plea  of  set-off  and 
recoupment  While  we  may  not  go  to  this 
extent  In  our  ruling,  because  there  Is  an 
essential  difference  between  the  two,  aa 
rtiown  In  section  S767  of  the  GlvU  Code,  yet 
It  must  be  con(»ded  that  each  of  Oiese 
pleas  Is  admitted  aa  a  defense  under  a  like 
fcenerat  rule.  By  section  8996  of  the  Civil 
Code  It  la  declared  that  aa  to  net-oB,  equity 
generally  foUowa  the  law;  but  if  there  is 
an  intervening  equity  not  reached  by  the 
lawv  or  If  the  aet-ofl  be  of  an  equitable  na- 
tme,  the  courts  at  equity  take  Jurlsdlctlra 
to  wforee  the  set-off.  So  that  at  law,  re- 
coupment may  be  pleaded  In  cases  arlsbqt 
ex  contractu,  and  by  this  rule  !n  equity  re- 
coiqiment  In  the  natute  of  a  set>off  may  be 
pleaded  when  from  some  intervening  equity 
good  conscience  requires  It  to  be  done.  If 
the  seller  of  the  property  had  instituted  an 
action  against  the  defendant  below  to  ro- 
cover  a  Judgment  for  the  value  of  the  prop- 
erty, which  was  one  of  his  rights,  then,  un- 
^r  our  statute  aa  Interpreted  by  a  number 
of  the  decisions  of  this  court  he  would  have 
beea  entitled  to  plead  his  damages  In  the 
nature  of  a  recoupment;  but  when  the  aeUes 
Instituted  an  action  to  recover  the  proper^ 
by  virtue  of  his  tlU^  which  waa  another  of 


his  rights,  the  Intervenliqt  equity  irtddi 
alone  authorises  such  a  plea  to  be  entertain- 
ed is  wanting  under  the  provm  facta  of  this 
caae.  The  plaintiff,  while  not  a  resldoit  of 
the  county  where  he  brought  suit  la  a  dtl- 
sen  of  this  state  residing  in  another  county. 
He  cannot  therefore,  be  classed  aa  a  non^ 
resident  becauae  he  Is  an  inhabitant  of  tlie 
state  (tf  the  forum.  Bhick.  Law  Diet  tit 
"N'onrealdoit"  Xot  only  so,  hot  he  Is  aol> 
vent— at  least  must  under  the  admlwlons 
made .  la  the  record,  be  so  treated  tor  the 
purpose  of  this  cas&  As  a  matter  of  tact,.  It 
will  be  inconvenient  for  the  plalntUE  In  emr 
to  bring  suit  against  the  sdler  In  the  coun- 
ty ttf  his  seddence^  but  this  Inconvralence 
la  one  that  ia  tAt  by  all  credlton  who  baSA 
a  daim  on  a  person  residing  out  of  the  comi- 
ty of  the  residence  of  the  creditor,  and  must 
be  borne  because  it  la  the  result  ot  a.  conatftu- 
tltmal.  provlaltm.  The  plaintiff  bdow  aaserb- 
ed  that  the  defendant  was  In  poasendon  of 
certain  goods  to  which  he  had  no  tltSe.  The 
defendant  admitted  the  fact  charged,  Int 
said  m  reply  that  the  platntlff  had  Inlurad 
and  damaged  him  In  a  matter  growhag:  out 
ot  the  contnact  on  which  the  idataitifl  relied 
to  recover;  and  whUe,  hi  furtherance  of  Jus- 
tice, a  court  ot  equity  in  e«taln  Inataneaa 
will  aid  the  defendant  in  suck  an  actioa  to 
liquidate  his  damages  occasioned  by  a  teeadi 
of  the  contEaot  although  It;  waa  brought  Cor 
the  specific  purpose  ot  asserting  title  to  pr(q>- 
erty,  there  nmat  be  more  than  men  inoenr 
venlenoe  which  wlU  aothotlae  It.  to  do  aa 
In  the  case  of  Barrow  v.  Uallory,  89  Qa.  7d» 
U  &  a.  H7H.  thla  court  ruled  that  "tai  an  ac- 
tion of  trover,  unleaa  there  be  soma  qieclal 
equitable  ground  (anch  aa  nmresldence  or 
Insdvency  of  the  plaintiff)  for  allowing-  ttie 
defense,  the  damages  sustained  the  de- 
fendant from  a  breadi  of  contract  by  tlie 
plaintiff  are  sot  the  subject-matter  of  set- 
off, and  canntft  be  ao  pleaded."  And  BIr. 
Pomeroy  la  his  Code  Remedlea  (section  787), 
in  reaching  a  conclusion  on  this  subject  prac- 
tically announces  the  same  rule  in  the  follow- 
lug  hinguage:  "It  would  seem  that  in  an 
action  to  recovor  Vbe  posaeaslon  of  spedflc 
diattels,  no  counterclaim  la  pos^ble,  unless, 
perhaps,  equitable  relief  may  be  awacded 
under  some  very  exceptional  drcnmstances." 
See,  also,  Deford  v.  Hutchison  (Kan.  Sup.) 
11  L.  B.  A.,  note  on  page  ^7  (s.  c.  25  Pa& 
641);  Oreen  v.  Comba,  81  Oo.  210.  0  S.  a 
682;  Smith  Prlntop,  BO  Ga.  610.  Thla 
rule,  ao  deafly  founded  on  principle,  most 
not  be  confused  with  that  announced  by  thla 
court  in  aevasl  cases  wlwre  actlona  were 
bran^  to  recover  pnaonal'  property  when 
title  was  reserved  In  the  seller  until  the  pur- 
chase price  waa  paid,  and  where  It  waa  ruled 
tiiat  if  the  property  so  purchased  waa  de* 
fectlve,  or  not  aa  warranted,  for  which  re^ 
son  the  real  value  of  the  article  puichased 
waa  leaa  than  the  contnct  laice,  proof  oC 
these  facts  could  be  made  under  proper 
pleading  in  an  action  of  trover.   There  la  no 
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denial  In  any  of  these  cases  of  tlie  principle 
we  are  contending  for,  but  the  reasoning 
rests  on  the  facts  that  the  property  Is  con- 
tracted to  be  sold  tor  a  giren  price,  which, 
according  to  the  representations  and  warranty 
made,  is  Its  value.  If  the  representation  or 
warranty  as  to  quality  or  soundness  be  In 
fact  not  true,  then  the  contract  price  was 
not  really  the  value  of  the  article.  The 
sale  having  been  made  on  the  condition  that 
the  title  Is  reserved  until  the  price  be  paid, 
the  condition  of  the  title  depends,  of  course, 
on  the  fact  whether  the  purchase  money  has 
been  paid.  So  that,  when  an  action  of 
trover  Is  brought  under  a  contract  of  that 
character.  It  can  be  defeated  by  showing 
that  the  price  has  been  paid.  If  this  be 
true,  the  title  of  the  seller  ts  devested,  and 
it  Is  In  the  purchaser.  If  It  be  not  entirely 
paid,  then,  under  a  proper  construction  of  the 
terms  of  the  contract,  title  vests  In  the  pur- 
chaser when  the  true  and  correct  purchase 
price  is  paid.  Therefore  the  measure  of 
damage  Is  such  correct  price;  and,  in  order 
to  ascertain  It  In  cases  of  this  class,  proof 
la  allowed  touching  the  real  value,  not  as  a 
set-off,  nor  In  the  way  of  recoupment,  but 
aa  &  defense  to  the  assertion  of  title  which 
the  plaintiff  makes  and  to  fix  the  real  meas- 
ure of  damage.  See  Guilford  v.  McKInley, 
61  Oa.  230.  The  ccmcluslon,  then,  seems  to 
he  that  as  a  legal  proposition,  a  claim  arising 
ex  contractu  cannot  be  set  off  at  law  in  an 
action  sounding  In  tort,  and  that,  while  in 
exceptional  cases  a  court  of  equl^  will  en- 
tertain a  prayer  for  relief  founded  on  such  a 
claim.  It  will  only  do  so  because  of  some 
special  equity.  Tested  by  this  rule,  the  plea 
Interposed  by  the  plaintiff  In  error  In  the 
trial  of  the  case  below,  by  which  he  sought 
to  have  his  damages  for  the  breach  of  the 
contract  liquidated,  was  not  good,  and  we 
find  no  error  in  the  ruling  of  the  court  of 
which  be  has  complained.  Judgment  af- 
firmed. All  the  Justices  concurring. 


JAQUES  et  aL  v.  STATE. 

(Supreme  Conrt  of  Oewgia.   May  11,  1900.) 

CRimNAL  LAW  —  GHAKACTBR  OF  ACCUSED  — 
QUBSnONS  BT  JUDGB-ROBBBRT 
—INSTRUCTIONS. 

1.  When  perBons  on  trial  for  crime  put  their 
characters  m  Issue,  and  Introduced  a  witness 
who  testified  that  the  same  were  good,  it  was  er- 
ror  for  the  presiding  judge  to  ask  the  witness 
If  he  had  ever  known  the  accused  "to  do  any 
honest  work,"  and  to  press  upon  him  other  In- 
quiries, the  nature  of  which  manifestly  indi- 
cated that  the  jadge  did  not  believe  the  ac- 
cused were  persons  of  good  cbfuacter.  In  thus 
acting,  the  judge  violated  the  provisions  of  sec- 
tion 1032  of  the  Penal  Code. 

2.  In  addition  to  flie  error  above  Indicated, 
the  court  on  the  trial  of  the  pnsent  case  erred 
further  in  admitting  hearsay  testimony,  and  In 
giviuK  a  charge  to  the  effect  that  the  testimony 
m  behalf  of  the  state,  If  true,  made  a  case  of 
robbery  by  latimtdatlon;  this  char»  being  un- 
warranted for  the  reason  that,  if  tbe  crime  of 
robbery  wu  committed  at  all,  it  was,  under  the 
evidence,  necessarily  robbery  by  force. 


3.  There  la  no  merit  In  any  of  tbe  qtecbl 
grounds  of  the  motion  for  a  new  trial  not  dealt 
with  above,  nor  do  they,  einriy  or  collectively^ 
present  any  question  of  spedal  ii|^portancek 

(Syllabna  by  the  Court.) 

Error  from  mperlor  court.  Bibb  coiinty; 
W.  H.  Felton,  Jr.,  JnOga 

WUi  Jaqnea  and  others  were  cooTlcted  of 
crime,  and  bring  «ror.  Reversed. 

M.  Felton  Hatcher  and  Jere  M.  Moore,  for 
plaintiffs  In  error.  Robt  Hodges,  SoL  Gen., 
for  the  State. 

PER  OUIUAM.  Judgment  reversed. 

FISH,  J.,  absent  on  acconnt  of  sickness. 


SAMS  V.  THOMPSON  HILES  GO. 
(Sapmne  Court  of  Georgia.    May  12,  1900.) 

BXaODTION— CIiAIM  OASB>— BURDEN  OF  PROOF 
—WIFE'S  SEPARATE  PROPERTT— 
DEBTS  OF  HUSBAND. 

1.  When,  on  the  trial  of  a  claim  case,  the  bur- 
den of  proof  was  npoa  the  pJaintiff  in  execution, 
and  the  evidence  in  his  behalf  failed  to  show  that 
the  pn^rty  in  dlq)nte  belonged  to  the  defend- 
ant lu  execution  at  the  time  of  the  levy,  a  ver- 
dict finding  it  subject  was  unwarranted. 

2.  Where,  In  sudi  a  case,  the  plaintiff  in  exe- 
cntioa  proved  affirmatively  that  the  defendaot 
In  execution  had  "turned  over"  to  his  wife  a 
tract  of  land,  tdllng  her  and  their  children  "to 
go  ahead,  and  work  It.  and  suwort  themselves 
as  best  they  could,"  a  crop  produced  thereon  by 
the  labor  of  the  wife  and  children  was  not  snb- 
ject  to  a  judgment  affainst  the  husband,  there 
being  notmng  to  show  that  he  was  iosolveot,  or 
that  thna  allowing  the  wife  the  use  of  the  land 
was  a  merely  colorable  transaction,  the  real  ob- 
ject of  which  was  to  defraud  his  creditors.  The 
above  is  true  although  the  hoaband  may,  in 
the  capacity  of  surety  for  his  wife  or  otherwise, 
have  aided  her  in  procuring  stock  and  other 
supplies  with  which  to  make  the  crop,  the  only 
testimony  aa  to  these  matters  coming  from  a 
witness  iatroduced  by  the  plaintiff,  and  the  same 
affirmatively  showing  that  the  farming  enterprise 
in  which  the  wife  engaged  was  exclusivdy  hers, 
and  in  no  ooise  that  of  the  husband. 

(Syllabus  by  the  Court.) 

Error  from  snperlor  court,  CbattoogA 
county;  W.  M.  Henry.  Judge. 

Action  by  the  Thompson  Hlles  Company 
gainst  Deller  Sams.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  Reversed. 

Neel  &  Keel,  for  plaintiff  In  error.  X.  J. 
Harris,  for  defendant  In  error. 

LUMPKIN,  P.  J.  The  nature  of  this  case 
Is  Bufflclentiy  indicated  by  the  headnotes. 
Obviously,  It  Is  not  one  falling  under  the 
statute,  which  declares  that  gifts  of  prop- 
erty by  insolvent  debtors  are  void  aa  to  cred- 
itors, for  there  was  no  proof  that  the  de- 
fendant in  execution  was  insolvent,  or  that 
he  "turned  over"  the  land  to  his  wife  or 
allowed  her  the  use  of  It  with  a  view  to 
defrauding  his  creditors;  nor  did  he  "give" 
her  anything  upon  which,  as  his  property, 
an  execution  could  have  been  levied.  It  Is 
equally  clear  that  this  Is  not  a  case  to  wbiob 
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the  decision  tn  Wood  t.  Machine  Oo.,  76 
Oa.  104,  to  the  effect  that  prior  to  1866  the 
eamlngB  of  a  married  woman  who  was  not 
a  free  trader  belonged  to  her  huaband,  ta 
applicable.  It  la  also  apparent,  we  think, 
that  the  case  in  hand  Is  easentlally  different 
from  that  of  Lee  t.  Onano  Co.,  Oa.  572,  27 
8.  E.  159,  layinff  down  the  doctrine  that  a 
married  man  la  by  law  entitled  to  the  serv- 
ices of  his  wife,  80  far  as  relatea  to  the  per- 
formance of  her  ordinary  honsehold  duties, 
and  that  she  cannot  make  ajerainst  bim  a 
charge  for  such  serrlces,  and  thua  become  a 
creditor  In  satisfaction  of  whose  claim  a 
conveyance  of  realty  from  him  to  her  wonld 
be  good  against  those  to  whom  he  was 
really  Indebted.  In  the  opinion  delivered  In 
that  case  It  was  remarked  that  the  court 
was  not  dealing  with  "the  question  of  the 
husband's  appropriation  of  money  made  by 
his  wife  as  earnings  from  work  or  labor  per- 
formed In  spheres  entirely  outside  of  her 
household  duties  and  obligations";  and,  fur- 
ther, that  "such  earnings  are  oftentimes  ex- 
clusively her  own;  certainly  so  when  her 
husband  expressly  consents  to  her  engaging 
In  the  occupation  or  business  from  which 
they  are  realized."  Page  575,  99  Oa.,  and 
page  100,  27  S.  E.  Even  before  the  passage 
of  the  married  woman's  act  of  1866  this 
court  held  that  a  wife,  with  or  without  the 
assent  of  her  husband,  might  devise  by  will, 
as  her  separate  estate,  realty  purchased  with 
her  earnings,  derived  from  an  Independent 
business  carried  on  by  her  with  hla  con- 
Rent.  Cavenaugh  v.  Alnchbadicer,  36  Oa.  500. 
Since  the  passage  of  that  act  the  status  of 
married  women  as  factors  in  the  world  of 
business  has  been  fully  and  uniformly  rec- 
ognised. This  court  Is  thoroughly  commit- 
ted to  the  doctrine  that  a  wife  may  acquire  a 
separate  estate  by  making  contracts  add 
carrying  on  an  occupation  In  her  own  name 
and  on  her  own  acconnt.  See  Hays  v.  Jor- 
dan. 85  Oa.  741,  11  S.  E.  888,  9  L.  R.  A.  378; 
ScboQeld  V.  Jones.  85  Oa.  816,  11  S.  E.  1032. 
It  was  In  these  cases  distinctly  ruled  that, 
under  the  act  mentioned,  a  married  woman 
may  engage  In  business,  and  by  so  doing 
acquire  and  hold  property  as  her  own. 
This  court  has  In  many  Instances  followed 
the  doctrine  thus  established,  and  has  not, 
so  far  as  we  are  aware,  ever  departed  from 
It.  Applying  that  doctrine  to  the  case  be- 
fore us,  the  wife  was  entitled  to  the  crop 
wblch  she  made  In  the  fanning  enterprise 
carried  on  with  the  labor  of  herself  and  her 
children.  The  evidence  did  not  warrant  a 
finding  that  this  enterprise  was  really  that 
of  her  husband,  ostensibly  conducted  In  the 
wife's  name.  While  certain  facts  and  cir- 
cumstances In  proof,  had  they  been  unex- 
plained, might  have  warranted  an  Inference 
that  such  was  the  case,  they  were  explained 
fnlly  and  satisfactorily  by  the  affirmative 
and  imcontradlcted  evidence  of  the  plain- 
tiff's witness.  As  the  burden  of  proof  waa 
90  the  plaintiff,  and  as  the  «Tldaice  did  not 


show  that  the  property  levied  on  belonged 
to  the  defendant  in  execution,  but  the  con- 
trary, tne  verdict  finding  the  property  sub- 
ject was  unwarranted,  and  the  court  ought 
to  have  set  it  aside.  Judgment  reversed.  Alt 
the  justices  concurring,  except  FISH,  J.,  al>> 
sent  on  accoimt  of  sickness. 


McINTOSH  V.  GLBOHOBN  et  aL 
\  (Supreme  Court  of  Oeorgla.    May  1%  1900.) 

!  EXECDTION-CLAIU  CASB. 

I  1.  This  case,  in  principle  and  apon  the  facts 
i  disclosed  by  the  record,  Is  controlled  by  the  de- 
i  cUioa  this  day  rendered  Id  Sams  v.  TbompBon 
I  HUes  Oo.  (Gli5  36  S.  B.  104. 
:  2.  It  results  that  the  verdict  eomplaiaed  of 
I  was  coDtrsry  to  the  law  and  to  the  evidence,  and 
'  the  court  bdow  erred  In  not  setting  It  aside  on 

the  general  grounds  cmtaloed  In  the  motion  for 

a  new  triaL 
(Syllabus  by  the  Court) 

Error  from  superior  court,  C3iattooga  coun- 
ty; R.  T.  Foocbd,  Judge  pro  hac  vice. 

Action  between  Tinny  Mcintosh  against  J. 
S.  Cleghorn  &  Co.  From  the  Judgment.  Mc- 
intosh brings  error.  Reversed. 

Wesley  Shropshire,  for  plaintiff  In  error. 
C.  L.  Odell,  for  defendants  tn  error. 

PER  CURIAM.   Judgment  reversed. 

918H,  J.,  absent  on  account  of  alcknoai. 


SMITH  T.  OOKER. 
(Supreme  Court  of  Oeori^.    May  12,  1900.) 

8SC0NDART   STroBNCB-APPSAL   FROM  JUS- 
TICB-DUTRBaB  WARRANT. 

1.  There  waa  no  error  in  refusing  to  ad- 
mit iu  evidence  certified  copiea  of  registered 
deeds  when  It  was  not  shown  that  the  originals 
bad  been  deatroyed,  or  that  they  were  tost,  or  in- 
accessible, or  uiat  doe  diligence  bad  been  exer- 
cised Id  endeaToring,  by  proper  search  and  in- 
quiry,  to  ascertain  in  whose  custody  they  were. 

2.  Wben  the  finding  of  a  jury  in  a  justice's 
court  upon  Issues  of  fact  Is  directly  sunwried  by 
testimony.  It  cannot  be  said  that  the  superior 
court,  on  certiorari,  erred  In  holdhiK  that  tlie 
verdict  was  not  "contrary  to  the  evidence." 

3.  One  who,  while  in  possession  of  premises 
as  the  tenant  of  another,  promised  to  pay  rent 
therefor  to  a  third  person,  could  not.  on  the 
ground  that  the  promise  was  made  to  prevent  a 
wrongful  eviction,  defest  a  distress  warrsnt  sued 
out  by  the  promisee,  without  showing  that  the 
threatened  eviction  wouU  lure  been  unlawful. 

(SyUabus  bj  the  Court) 

Errw  from  superior  ooort,  Floyd  oonnty; 
W.  M.  Henry,  Judg& 

Distress  warrant  by  W.  H.  Coker  against 
Nathan  Smith.  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Rowell  &  Roweli,  for  plaintiff  in  error.  M. 
B.  Enbanks,  tor  defendant  in  errw. 

LUMPKIN.  P.  J.  A  distress  warrant  sued 
out  by  W.  H.  Coket  against  Nathan  Smith 
was  levied  on  proper^  belonging  to  the  lat- 
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ter.  The  detenduit  filed  a  counter  offldavlt 
alleging  tbat  the  Bnm  distrained  for  was  oot 
due,  because  be  bad  nerer  rented  from  the 
plaintiff  the  premlaea  for  which  the  rent  was 
claimed,  or  recognised  him  as  landlord,  but. 
on  the  contrary,  bad  ei^reaaly  refused  so  to 
do.  The  Issne  thus  made  waa  found  against 
the  defendant  In  a  justice's  court,  and  he  sued 
out  a  certiorari,  to  the  OTerrulIng  of  which 
by  the  superior  court  he  excepted.  The  peti- 
tion for  certiorari  In  general  trams  complained 
(1)  that  the  magistrate  erred  In  refusing  to  ad- 
mit certain  documentary  evidence,  and  (2) 
that  the  Terdlct  was  contrary  to  law  and  to 
the  erldencew 

1.  The  documentary  evidence  just  referred 
to  condsted  of  certified  copies  of  two  regis- 
tered deeds;  <me  from  O.  W.  Borders  to  J.  A. 
Stansbury  and  A.  BawHngs,  and  the  other 
from  Stansbury  and  Rawllngs  to  Hattle  E. 
Borders.  The  petition  for  certiorari  recites 
that  the'  Justice  of  the  peace  rejected  these  pa- 
pers because  they  were  only  certified  copies, 
notwithstanding  that  counsel  for  Smith,  by 
way  of  accounting  for  the  originals,  stated  In 
bis  place  that  Hattle  B.  Borders  bad  been  for 
some  time,  and  was  then,  residing  in  the  state 
of  Tezo;  that  Smith  "had  made  every  en- 
deavor to  obtain  the  originals  of  thess  deeds 
from  every  source  where  It  would  avail  for 
him  to  do  BO,  and  had  failed  to  get  them." 
There  was  no  error  In  rejecting  these  docu- 
ments. In  the  first  plaw,  It  does  not  distinct- 
ly ei^war  that  the  originals  had  been  destroy- 
ed, or  were  lost,  or  beyond  the  ^Isdlctlon  of 
the  court;  secondly,  the  statement  of  counsel, 
In  his  place,  even  giving  it  the  force  of  sworn 
testimony,  as  to  what  his  client  had  done  In 
searching  for  the  originals,  was  not  proper 
proof  as  to  the  alleged  efforts  of  Smith  to  find 
the  deeds;  and,  thirdly,  the  loose  statement 
embraced  in  the  words  Jnst  quoted  certainly 
did  not  show  that  any  one  had  exercised  due 
diligence  In  endeavoring  to  ascertain  in  whose 
custody  the  deeds  really  were.  The  court 
ongbt  to  have  been  distinctly  Informed,  by 
one  having  personal  knowledge  of  the  facts, 
as  to  the  extent  of  the  search  and  of  whom 
Inquiries  were  made.  In  order  to  be  able  to 
pass  intelligently  upon  the  question  of  dili- 
gence. Smith's  attorney  might  have  thought 
that  his  client's  search  was  sufficiently  ex- 
haustive, and  that  It  was  prosecuted  In  good 
faith,  and  with  all  reasonable  diligence;  but. 
If  the  facts  had  been  developed,  the  court 
might  very  properly  have  been  of  a  different 
opinion.  In  other  words,  counsel,  upon  In- 
formation derived  from  his  client,  the  par- 
ticulars of  which  were  not  disclosed  to  the 
court,  undertooli  to  pess  upon  the  very  ques- 
tion Trtilch  It  was  the  duty  of  the  court  to  de- 
cide, and.  In  effect,  asked  the  court  to  concur 
in  the  coriectnesB  of  bis  (counsel's)  conclusion 
In  Ignorance  of  the  facta  upon  which  It  was 
based. 

2.  As  a  witness  In  his  own  hdialf.  Goker 
testified  on  the  trial  In  tbe  nuglstrate's  comrt 
that,  having  purchased  at  sheriff's  sale  ttie 


property  for  which  he  dafaned  r«at»  lie  and. 
the  sheriff  w»t  to  Smith's  place  of  bnalnewi, 
and  Informed  him  that  the  c&cw  would  dis- 
possess him  unless  he  agreed  to  become  Co- 
ker's  tenant,  and  pay  him  rent  at  tbe  rsUe 
of  five  dollan  per  month;  that  Smith  agreed 
to  this;  that  he  r«nalned  In  josscoslon  ac- 
oordlngly,  and  tbat  the  stipulated  rent  for  one 
moDth  was  due  and  unpaid.  Cofcer  pot  in 
evidence  a  deed  to  himself  from  the  sheriff, 
reciting  that  the  property  In  dlspote  bad  boen 
sold  to  the  fimner  by  tbe  latter  onder  an  exe- 
cution In  favor  of  Goker  against  one  C.  W- 
Bordecs.  The  tettbnon;  of  €<Aer  was  oor- 
robmvted  by  that  of  tbe  sbwlff.  On  the  otb- 
er  hand,  &nltb  awwe  positively  tbat  he  never 
agreed  to  become  tbe  traant  of  Goker,  or  to 
pay  him  rent  but  tbat  be  bad  expressly  re- 
fused to  enter  Into  a  contract  with  Cbker  re- 
greeting  the  uaa  and  oocnpatloa  of  the  prop- 
erty. Smith  further  testified.  In  nib^nce, 
that  he  went  into  posaesskm  of  the  premises 
as  a  tenant  of  one  Amos  Black  and  had  re- 
tained possession  all  the  while  by  virtue  of 
his  contract  with  Black.  A  witness  named 
Bobert  Love  corroborated  Smith  as  to  wbat 
was  said  in  the  Interview  between  him  and 
Coker  and  the  sheriff.  Upon  the  Issue  thus 
presented  by  the  conflicting  testimony  of 
Coker  and  the  sheriff,  on  the  one  side,  and 
Smith  and  Love,  on  the  other,  the  Jury  found 
In  favor  of  Coker.  It  is  In^^Eisslble  to  ascer- 
tain, either  from  the  petition  for  certiorari  or 
the  magistrate's  answer,  that  any  oQiet  issue 
of  fact  was  submitted  to  the  Jury.  Manifest- 
ly, their  finding  was  warranted,  for  they  had 
the  rlg^t  to  beUeve  Coker  and  the  sheriff  and 
to  disbelieve  Smith  and  Love.  As  stated 
above,  the  petition  for  oertlorari  allies  that 
tbe  verdict  waa  contrary  to  the  evidence.  It 
does  not  undertake  to  point  out  how  or  In 
v^t  respect  the  finding  ct  the  Jury  was  er- 
nmeoua  So  far  as  we  can  discover,  they 
passed  upon  a  sUigle  disputed  question  of  fact, 
viz.  did  Stnlthi  or  did  he  not,  agree  to  become 
Coker's  tenant,  and  pay  rent  to  him?  They 
found  in  the  af&rmatlve  upon  podtive  testi- 
mony directly  supporting  their  verdict  Cer- 
tainly, then,  it  could  not  be  said  that  the  su- 
perior court  erred  in  bedding  that  the  petition 
for  certiorari  was  without  merit  In  so  ^  as  it 
averred  that  the  vodlct  was  contrary  to  the 
evidence. 

S.  In  alleging  Uiat  it  was  contrary  to  law, 
ttie  petition. Is  as  noncommittal  as  In  the  other 
attack  upon  tbe  verdict  of  which  we  have 
Just  dlqKised.  There  Is  complete  Bilence  as  to 
how  the  law  was  violated  by  the  finding  of 
the  Jury.  It  tber^re^  the  loose  and  general 
assignment  that  the  verdict  was  contrary  to 
law  Is  entitled  to  any  conslderathm,  It  nmst 
be  upon  the  Idea  that,  taking  the  evidence 
most  favorably  to  Cok«-,  the  verdict  upMt  the 
facts  thus  establlBhed  was,  on  Its  fooe,  tile- 
gat  We  cannot  say  that  this  Is  sok  Coker 
purchaaed  the  property  at  a  sale  tb^reof  un* 
der  an  execntlon  against  G.  W.  Bcwdera.  Aj> 
eoidUigly,  Coker  had  a  right  to  evict  <mw 
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claiming  possesskm  u  a  tenant  of  Black,  If 
Black's  claim  of  title  depended  npon  a  deed 
encnted  by  Borden  after  the  date  of  the 
Judgment  against  him  under  which  the  prop- 
erty was  sold  to  Coker.  The  rejected  deeds 
might  have  thrown  some  Ught  on  tills  qties* 
tlon.  but  they  are  out  of  the  case,  and  jvrop' 
eriy  so,  for  reasons  above  giTen.  It  does  ap> 
pear  that  Black  claimed  nnder  a  deed  from 
the  Citizens*  Bank  &  Trust  Oonrpany,  to 
which  and  another  corporation  Mrs.  Hattle 
Borders  had  couTeyed  the  pr<v«rty  by  a  s^ 
corlty  deed  embracing  a  power  of  sale.  No 
title  wflis  shown  in  Mrs.  Borders,  and,  tar 
aught  that  appears,  she  may  have  held  under 
a  deed  from  C.  W.  Borders  executed  after  the 
date  of  the  Ju^ment  against  htao.  It  la  p«* 
fectly  safe,  then,  to  say  that  the  record  doea 
not  affirmatlTely  show  that  the  threatened 
eviction  of  Smith  would  have  been  nnlawfuL 
So  far,  therefore,  as  he  Is  concerned.  It  should 
be  assumed  that  It  was  lawful.  This  being 
80,  If  he  really  agreed,  as  was  found  1^  the 
Jniy,  to  pay  rent  to  Ooker,  he  ibould  have 
be^  compelled  to  comply  with  hi*  contrast 
unlesa  he  showed  some  bettor  reason  for  re- 
fusing to  do  80  than  tliat  argued  here  by  his 
counsel,  via.  that,  being  the  tenant  of  Black, 
he  wrongfully  attorned  to  Coker.  The  at* 
tomment  was  not  wrongful  or  improper  if 
Cokw  had  a  right  to  evict  Smith;  and*  aa  has 
been  seen,  Smitli  completely  failed  to  show 
ttiat  Coker  had  no  such  right  Judgment  af< 
Armed.  All  the  Jnstlcea  concurring,  accept 
FISH,  J„  absent  on  account  of  slckneaa. 


SMITH  T.  COKER. 

<Supreme  Conrt  of  Georgia.    May  12,  1900.) 

SZBCUTION— EVICTION-CONTRACTWUDO- 
MENT— RES  JUDICATA. 

1.  An  officer  who  has  made  a  sale  of  realty 
under  ezecntion  Is  not.  virtue  thereof,  asthor- 
ized  to  evict  from  the  premises  "any  other  penon 
tban  tbe  defendaot,  bis  heirs,  or  their  tenants 
or  assignees  since  the  judgment." 

2.  A  promise  to  pay  rent,  made  aolely  to  pre- 
vent an  unlawful  eviction.  Is  not  binding  iQKm 
the  person  making  the  same. 

3.  A  judgment  in  favor  of  a  plaintifF  In  ezecn- 
tion agnlnst  a  rlaimaat  does  not  affect  one  to 
whom  the  iatter  bad  conveyed  the  {woperty  In 
dispute  before  the  claim  was  filed,  or  one  hold- 
ing under  sucb  claimant's  grantee. 

(Syllabus  bj  the  Court) 

Error  from  city  court  of  Floyd  county; 
Ueorge  A  H.  Han-is,  Judge. 

Action  by  W.  H.  Coker  against  Nathan 
Smith.  Judgment  for  plaintiff,  and  deiteul- 
ant  brings  error.  Reversed. 

Rowdl  A  Rowell,  for  plalntlfl  in  error. 
M.  B.  Bubanka,  for  defendant  In  «ror. 

LUMPKiy.  P.  J.  This  is  a  companion  case 
to  that  between  the  same  parties  (this  day 
decided)  86  S.  E.  105.  In  addition  to  the  dis- 
tress warrant  Coker  sued  out  a  "dlsposses- 


sory  warrant"  against  Smith  for  the  purpose 
of  evicting  him  from  the  premises  aa  a  toiant 
who  had  made  default  in  the  payment  of 
rent  Smith  filed  a  conntm:  affidavit  denying 
the  alleged  tenancy.  On  the  trial  of  the  case 
thus  made^  a  verdict  was  returned  In  favor 
of  Coker.  Tbe  issues  Involved,  and  the  evi- 
dence pro  and  eon,  were  antwtantially  the 
same  as  In  tlie  other  case,  except  that  in  the 
case  whldj  we  are  now  considering  Smith 
succeeded  in  Introducing  In  evidence  the  cer- 
tified copies  of  the  two  deeds  which  were 
eluded  at  the  hearing  ot  tbe  case  originating 
with  the  distress  warrant  As  a  result  the 
caat  In  hand  dUEns  wld^  from  tbe  other 
«ie.  Tbe  difference  Is  Just  this:  In  tbe 
first  case  Smith  failed  to  show  that  the 
threfttened  eviction  would  have  bew  unlaw- 
ful; In  the  second  case,  he  overcame  this 
dlfflculty  by  provlDg  that  Black,  under  whom 
he  held  posaesslon,  claimed  title  to  the  prem- 
ises under  a  deed  made  by  C  W.  Benders, 
the  defendant  in  the  execution  In  favor  of 
Coker  under  which  the  property  was  Bold  by 
the  sheriff  to  Coker,  and  that  this  deed  was 
ocecoted  before  the  Judgment  on  wbldi  that 
execution  Issued  had  been  rendered.  The 
sheriff,  therefore,  had  no  right  to  tpm  Smith 
out  of  possession,  tar  section  5468  of  tbe  C3vil 
Code  expressly  declare*  that  an  officer  who 
has  made  a  sale  at  realty  Is.  not  by  virtue 
at  tbe  law  thereto  relating,  authorized  "to 
torn  out  any  other  person  tban  the  defendant 
his  heirs,  or  their  toianto  or  assignees  since 
the  Judgment"  It  follows  that  U  Smith 
made  a  promise  to  become  Coker*B  tenant 
and  pay  rent  to  htan,  sol^  for  the  purpose 
of  preventing  the  threatened  unlawful  evic- 
tion, tbe  promise  was  not  binding,  because 
made  under  duress,  and  without  considera- 
tion. Tbe  case  ou^t  to  have  be^  tried  <m 
the  line  Just  Indicated,  but  it  was  not  &nd  of 
this  Smith  In  divers  ways  comphilns  In  hia 
motion  for  a  new  trial.  The  record  discloses 
that  when  Coker  caused  tbe  land  to  be  levied 
upon  Mrs.  Hattle  Borders  filed  a  claim  to  It 
and  that  on  tbe  trial  thereof  the  property  was 
found  subject  It  appears,  however,  that  this 
claim  case  originated  and  was  disposed  of 
after  Mrs.  Borders  had  conveyed  the  prop- 
erty to  two  corporations,  one  of  which  bod 
subsequmtly.  tmder  a  power  of  sale,  con- 
veyed It  to  Black,  Smith's  landlord.  Never- 
theless, the  court,  over  Smith's  objection,  ad- 
mitted In  evidence  tbe  record  of  the  claim 
case,  and  In  substance  charged  the  Jury  that 
Black  and  his  tenant  were  bound  by  the 
Judgment  therein  rendered.  In  both  these 
particulars  the  court  committed  manifest  er- 
ror, for  It  Is  obvious,  without  discussion,  that 
after  Mrs.  Borders  had  parted  with  tbe  title, 
00  adjudication  against  respecting  the 
same  could  bind  or  affect  her  grantee,  or 
one  claiming  under  the  Utter.  Judgment  re- 
versed. All  the  Justices  concturring,  except 
FISH,  J.,  absent  on  account  of  sickness. 
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BROWNINCra  EX-R  t.  BROWNI^fO.t 

(Sapreme  Court  of  Appeals  of  ^tginU.  Jnne 
22,  1889.) 

HUSBAND  AND  WIFB»-8BRyiCBB  OP  HUSBAND 
FOR  WIFE— DBBTS  ASSUMED  BY  WIFE. 

1.  A  husband  may  recover  from  hts.wife  the 
value  of  the  ose  of  his  teams  ia  cultivatiag  the 
wife's  farm,  the  crops  of  which  passed  into  her 
separate  estate,  where  the  teams  were  furnished 
with  the  expectation  of  being  remunerated  there- 
for, though  there  was  no  express  agreement  to 
that  effect. 

2.  Mlicre  the  wife  directed  an  account  whidi 
the  husband  before  th^  marriage  had  contract- 
ed with  a  firm  of  which  she  was  a  member  to 
be  charged  to  her  own  account  with  that  firm, 
a  finding  that  she  had  assumed  its  payment  to 
the  exoneration  of  the  husband,  and  was  not  en- 
titled to  recover  therefor  from  the  husband.  Is 
warranted. 

Appeal  from  circuit  court,  Rasaell  coon^. 

Bill  by  Margaret  J.  Browning  against  her 
husband  for  divorce  and  for  an  accounting. 
Complainant  died  during  the  pendency  of 
the  suit,  and  from  the  decree  her  executor 
appeals.  Reversed. 

J.  C  Oent  and  H.  A.  Routh,  for  app^ 
lant  White  ft  Penn,  for  appellee. 

KEITH,  P.  This  controveny  origlnatea 
In  ft  bill  filed  by  ftppeUant*B  testatrix,  Mar- 
garet J.  Browning,  praying  for  a  dlTorce  a 
mensa  et  thoro,  and  for  protection  In  the 
poBseBslon  and  enjoyment  of  her  separate 
estate,  consisting  of  real  and  personal  prop- 
erty, owned  by  her  at  the  time  of  her  mar^ 
riage. 

The  defendant  answered  the  biU,  and  the 
cause  was  referred  to  a  commissioner,  who 
returned  a  report  which  finds  an  Indebted- 
ness on  the  part  of  the  estate  of  Mrs.  Brown- 
ing, who  died  itendlng  the  litigation,  and  a 
decree  was  rendered  In  faror  of  the  husband 
for  91,861.83,  and  from  that  decree  an  ap- 
peal was  allowed. 

The  errors  assigned  by  the  an^eUaitt,  the 
executor  of  Mrs.  Browning,  are  to  the  rul- 
ing of  the  circuit  court  upon  certain  ex- 
ceptions filed  by  him  to  the  report  of  the 
commlsidoner. 

It  seems  that  at  the  time  of  the  marriage 
Mrs.  Browning  was  the  owner  of  large  real 
estate,  and  personal  estate  consisting  of 
cattle,  horses,  mules,  milch  cows,  sheep, 
household  and  kitchen  furniture,  and  crops 
growing  upon  ber  farm. 

A.  P.  Browning,  the  defendant,  was  also 
engaged  In  agriculture,  though  upon  a  lessv 
extensive  scale,  and  shortly  after  the  mar- 
riage the  family  removed  from  his  home  to 
her's,  and  A.  P.  Browning  assumed,  with 
biB  wife's  consent,  the  management  and  con- 
trol of  her  real  estate  and  the  personal  prop- 
erty upon  it,  as  well  as  his  own.  The  Items 
of  account  which  are  now  in  dispute  are 
for  work  done  by  him  upon  the  land  of  l£n, 

*  For  opinion  on  rebearlng,  see  n  8.  E.  ns. 


Browning,  and  for  money  paid  by  him  for 
various  objects  of  which  It  Is  claimed  the 
estate  of  Mrs.  Browning  received  the  benefit. 

That  the  several  sums  of  money  with 
which  he  is  credited  by  the  commissioner 
were  paid  by  Browning  for  articles  pur- 
chased by  him  Is  sufficiently  proved  by  the 
evidence;  but  with  respect  to  some  of  them 
the  evidence  wholly  falls  to  show  that  the 
purchases  were  made  for  the  benefit  of  tier 
estate.  Browning  controlled,  managed,  and 
cultivated  his  own  lands  and  those  of  hla 
wife,  and  It  was  his  duty  to  keep  accounts 
and  to  furnish  evidence  which  would  enable 
the  court  to  determine  whether  or  not  he  is 
entitled  to  be  reimbursed  for  the  debts  con- 
tracted and  paid  by  him  during  the  period  of 
his  joint  management  of  the  two  estates. 

Without  going  into  a  discussion  of  the  tes- 
timony bearing  upon  each  Item,  we  are  of 
opinion,  with  respect  to  tJie  first,  second, 
third,  fourth,  fifth,  sixth,  seventh,  eighth, 
ninth,  and  twelfth  items,  that  It  Is  InsufB- 
dent  to  support  the  claim  of  appellee,  and 
the  said  several  Items  are  disallowed. 

We  are  also  of  opinion  that  the  items  of 
9167.75  for  226  bushels  of  com,  and  9126.75 
for  169  bushels  of  com,  paid  to  W.  G.  Jeaaee, 
were  improperiy  allowed. 

The  Item  of  $2S,  the  amount  of  an  order 
on  the  county  treasurer  collected  by  appel- 
lant and  the  Item  of  940.80  for  household 
furniture  belonging  to  the  appellee  and  re- 
tained by  Mrs.  Browning,  were  properly  al- 
lowed by  the  commissioner. 

The  Items  for  the  use  of  teams,  amountinc 
to  $424,  we  are  also  disposed  to  allow.  The 
work  was  done  upon  the  farm  of  Mrs. 
Browning  In  the  cultivation  of  crops  which 
passed  Into  ber  estate.  While  there  was  no 
express  contract  between  the  husband  and 
wife  that  be  should  be  paid  the  sums  al- 
lowed by  the  commissioner,  it  does  snffi- 
clently  appear  that  Browning  expected  to  be- 
remunerated  in  some  way  for  the  work  done 
by  him,  and  the  amount  allowed  by  the  com- 
missioner Is  a  reasonable  one. 

We  are  of  opinion  that  the  circuit  court 
was  right  In  disallowing  a  credit  to  appel- 
lant of  9410.11.  The  circumstances  con- 
nected with  this  transaction  warrant  the 
conclusion  that  Mrs.  Browning,  In  directing 
the  amount  due  by  ber  husband  to  the  firm 
of  Carrell  &  Seacatt,  before  her  marriage,  to 
be  Incorporated  with  and  charged  to  her 
prirate  account  wltb  that  firm,  of  which  she 
was  a  member,  Intended  to  assume  Its  pay- 
ment to  the  exoneration  of  her  husband. 

In  the  conclusions  here  presented  we  havo 
not  been  unmindful  of  the  weight  to  be  at- 
tributed to  the  finding  of  a  commissioner 
which  has  been  approved  by  the  trial  court. 
See  Shipman  t.  Fletcher.  91  Ta.  473,  22  S. 
B.  458. 

Upon  the  whole  case  we  are  of  opinion 
that  the  decree  of  the  circuit  court  should 
be  reversed,  and  that  a  decree  should  he- 
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entered  In  faror  of  appellee  for  the  mm  of 
9500.80.  with  Interest  from  Jnly  9.  IBOL 

RIDLY  and  BUCHANAN.  JJ.,  abMOt 


AFPLBBT  et  «1.  t.  SOUTH  CAROLINA  & 
O.  B.  CO. 

(Sapreme  Coort  of  Sonth  Quonna.  Bfay  22, 

1900.) 

APPBAL—NOTICB—TtMB  TOR  SBRVICBl-GON- 
STRUGTION  OF  STATUTB— UOTION 
TO  DISMISS. 
Where  an  order  oTeiruIing  a  motion  for  a 
new  trial  is  made  six  days  after  the  final  ad- 
Joamment  of  tbe  trial  court,  and  judgment  is  en- 
tered accMdingly  on  the  verdict  on  tbe  next  day, 
the  Jodgment  and  order  are  to  be  deemed  "ren- 
dered at  chambers,"  within  Code,  {  845,  pro- 
viding: that,  in  appeals  fruu  an  order  or  Judg- 
ment granted  or  rendered  at  chambers,  notice  of 
an  intention  to  appeal  mnst  be  given  by  a^ipei- 
lant  within  10  days  after  written  notice  that 
snch  order  has  been  granted  or  judgment  ren- 
dered. Per  divided  Court 

Appeal  from  common  pleas  circuit  court  of 

Charleston  connty;  Ernest  Gary,  JudKt>. 

Action  by  Mary  K.  Appleby  and  hnaband 
against  the  South  Carolina  &  Georgia  Rail- 
road Company  for  damages.  From  a  Jodg- 
ment for  plaintiffs,  defendant  appeals.  On 
motion  to  dismiss  the  appeal.  Tbe  court  be- 
ing equally  divided,  the  motion  failed. 

Jos^  W.  Barnwell,  for  appellant.  Legare 
A  Holman,  for  respondents. 

McIVER,  C.  J.  Thla  was  a  motion  to  dis- 
miss an  appeal  based  solely  upon  the  ground 
that  no  notice  of  an  Inteutiuti  to  :i|i]>^:.> 
given  within  the  time  prescribed  by  law. 
The  facts  are  undisputed,  and  may  be  stated 
as  follows:  The  case  came  on  for  trial  be- 
fore his  honor.  Judge  Ernest  Gary,  and  a 
a  Jury,  which  rendered  a  verdict  for  the  sum 
of  $10,000  In  favor  of  the  plaintiff.  The  de- 
fendant gave  notice  of  a  motion  for  a  new 
trial  on  the  minutes,  and  such  motion  was 
heard  by  Judge  Qary  dui-lng  the  term  at 
wblch  tiie  TonUct  was  rendered,  but  tbe  de- 
cision was  reserved.  On  the  20th  day  of 
April.  1900,  the  court  was  adjourned  sine  die, 
and  on  the  20th  of  April  Judge  Gary  ren- 
dered his  decision,  granting  tbe  motion  for  a 
new  trial  unless  the  plaintiff  would,  within  a 
specified  time,  remit  upon  the  record  the  sum 
of  f2,S00,  but  If  the  plaintiff  remitted  said 
sum  up<m  the  record  witliln  the  time  speci- 
fied 'then  this  motion  is  refused."  On  the 
27th  of  April.  1900,  the  plaintiff  did  remit 
upon  the  record  tbe  said  anm,  and  on  that 
day  Judgment  was  entered  for  tbe  amount  of 
the  retdlct  as  thus  rednced,  to  wit  for  the 
sum  of  |7,B00  and  costs.  On  the  6th  day  of 
May,  1900,  the  defendant  served  upon  the 
plaintiff's  attorn^  the  following  notice: 
"Please  take  notice  that  the  defoidant  In- 
tends to  appeal  to  the  supreme  court  from  the 
Judgmeot  entered  lo  the  abore^ntltled  case 
upon  the  rerdlet  rmdered  against  the  defend- 


ant and  in  favor  <tf  plaintiff  at  the  late  term 
of  said  court  of  common  pleas  for  said  coun- 
ty." Tb\B  notice  was  promptly  returned,  "for 
the  reason  tbat  service  came  too  late." 

The  question,  therefore,  is  whether  this  no- 
tice of  intention  to  appeal  was  served  with- 
in the  time  prescribed  by  law.  If  It  was, 
then  the 'motion  under  conslderatl(Hi  most  be 
refused;  but  ft  It  was  not,  then  the  motion 
must  be  granted,  for  the  time  within  which 
notice  ot  intention  to  appeal  must  be  given 
is  prescribed  by  statute,  and  is  Imperative  up- 
on this  court,  as  well  as  upon  the  parties  to 
this  cause,  and  ^^ce  this  court  has  no  power 
to  relieve  a  party  from  an  omission  to  com- 
ply with  this  statutory  requirement.  Renne- 
ker  r.  Warren,  20  S.  C.  681,  beeides  many 
other  cases  to  the  same  effect  Indeed,  It 
seems  to  me  that  the  legislature  has  been 
careful  to  tcroid  delegating  to  this  court  any 
power  whatever  to  regulate  the  time  within 
which  notice  of  an  lntenti(Hi  to  appeal  may  be 
giTen,  or  to  relieve  a  party  from  the  effect  of 
an  omission  to  give  such  notice  within  the 
time  prescribed  by  statute;  for  while  the 
Code  contains  rarious  inovlslons  authorising 
this  court  or  one  of  the  Justices  thereof,  or 
In  some  cases  the  Judges  of  the  circuit  court 
to  extend  the  time  for  doing  various  act^  or 
to  relieve  parties  foiling  to  take  certain  re- 
quired steps  necessary  to  perfect  an  appeal, 
such  provisions  were  always  accompanied 
an  exception  as  to  the  time  within  which  no- 
tice of  an  intention  to  ai^teal  must  be  ^ven. 
See  sections  363  and  430  oi  the  Cbde,  as  origi- 
nally adopted,  and  sections  888,  846,  848,  and 
349  of  the  preseit  Code. 

What,  then,  is  the  statutory  requirement 
upon  this  SDbject?  It  Is  to  be  found  In  sub- 
division 1  of  section  846  of  the  Code  as  It 
DOW  stands  which  reads  as  follows:  "In 
every  appeal  to  the  suprane  court  from  an 
order,  decree  or  Jodgmoit  granted  or  rendered 
at  chambers  ^m  which  an  apical  may  be 
taken  to  the  stqpreme  court  the  appellant  or 
his  attorney  shall,  within  ten  days  after  writ- 
ten notice  Aat  such  order  has  been  granted 
or  decree  or  Judgment  r^idered,  give  notice  to 
the  opposite  party  or  his  attorney  of  his  In- 
tention to  sppeal;  snd  In  all  other  sppeals  to 
the  supreme  court  the  ai^Uant  or  his  attor^ 
ney  shall,  ^thln  ten  da^  after  the  rising  of 
the  circuit  court  give  like  notice  of  bis  Inten- 
tion to  appeal  to  the  opposite  party  w  his  at- 
torney," etc.  From  the  hinguage  of  this  sec- 
tion, it  Is  very  obvious  that  the  legislature 
has  divided  the  cases  In  which  appeals  to  the 
supreme  court  may  be  taken  Into  two  sep> 
arate  and  distinct  classes  or  eases:  (1)  Those 
In  which  the  appeal  Is  taken  "from  an  order, 
decree  or  Judgment  granted  or  r«idered  at 
diambers^*;  iZ>  '^1  other  appeals  to  the  su- 
preme court"  8o  that,  If  an  appeal  in  a 
given  case  does  not  fall  Into  the  first  dass.  It 
must  necessarily  fall  Into  the  second  class; 
and.  If  It  &lls  Into  the  first  dass,  then  the  no- 
tice of  Intention  to  appeal  must  be  given 
within  10  days  after  written  notice  that  tbe 
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order  Bonght  to  be  appealed  from  has  been 
granted,  <x  If  from  a  decree  or  Judgment 
within  10  days  aft«'  written  notice  that  such 
decree  or  judgment  has  been  rendered;  but. 
If  It  faii£  into  the  second  clasa,  then  the  no- 
tice of  intention  to  appeal  must  be  given 
"within  ten  days  after  the  rising  of  tbe  cir- 
cuit court." 

Now,  in  this  case  It  Is  clear  tbat  tbe  ap- 
peal cannot  fall  Into  tbe  Qrst  class;  for  it  Is 
not  ao  appeal  from  an  order  granted,  or  a 
decree  on  Judgment  rendered,  at  chambers, 
and  does  not  even  purport  to  be  so,  as  will 
be  seen  by  the  terms  of  the  notice  of  Inten- 
tion to  appeal  copied  above.  Indeed,  Judge 
ijftry  would  bave  bad  no  power  to  grant  an 
order  for  a  new  trial  at  chambers.  Section 
402,  Code;  Clawson  r.  Hutchinson,  14  S.  O. 
517.  Nor  would  he  liave  bad  the  power  to 
render  a  decree  or  Judgment  In  a  case  like 
this  at  chambers,  and  be  did  not  undertake 
to  do  so;  for,  as  appears  by  the  terms  of  bis 
order  granting  a  new  trial  nisi,  which  was 
before  us  ui>on  tbe  hearing  of  this  motion  to 
dismiss  tbe  appeal,  be  heard  a  motion  for  a 
new  trial  on  tbe  minutes,  during  tbe  same 
term  at  which  tbe  case  was  tried,  and  after 
full  argument  on  both  sides  be  reserved  his 
decision,  and  a  few  days  after  tbe  rising  of 
tbe  court  he  filed  bis  order  granting  a  new 
trial  nisi.  This  was  exactly  tbe  course  pur- 
sued by  bis  honor.  Judge  Wallace,  In  the 
case  of  Calhoun  v.  Railway  Co.,  42  S.  C- 
132,  20  S.  E.  30,  which  was  approved  by  this 
court.  In  which  this  court  held  that,  tbe  mo- 
tion for  a  new  trial  having  been  made  and 
argued  during  tbe  term,  the  order,  though 
not  actually  filed  until  aftet  the  rising  of  tbe 
court,  must  be  regarded  as  filed  nunc  pro 
tunc,  having  relation  back  to  the  time  of  the 
hearing,  and  tbe  motion,  in  contemplation 
of  law.  was  beard  and  decided  during  tbe 
term  at  which  the  verdict  was  rendered. 
That  case,  in  principle.  Is  precisely  like  the 
present  and  the  order  of  Judge  Gary  cannot 
be  regarded  as  an  order  made  at  chambers, 
but  must.  In  contemplation  of  law,  be  re- 
garded as  made  duriug  the  term  at  which 
tbe  verdict  was  rendered.  This  case,  there- 
fore, falling,  as  it  must,  under  the  second 
class,  the  statute  in  express  terms  requires 
that  notice  of  intention  to  appeal  must  be 
given  within  10  days  after  tbe  rising  of  the 
court,  and,  as  It  is  conceded  that  this  was 
not  done,  tbe  appeal  must  necessarily  be  dis- 
missed. 

Tbe  elaborate  argument  of  counsel  for  ap- 
pellant, against  tbe  motion,  while  of  much 
peranaslre  force  to  show  the  necessity  of 
farther  legislation  upon  the  subject,  is  not 
sufficient  to  show  tbat  this  court  can  disre- 
gard the  Imperative  requirement  of  a  stat- 
ute. It  may  not  be  amiss  to  note  that  the 
case  of  Molalr  v.  Railway  Co.,  31  S.  C.  510. 
10  S.  E.  243,  was  decided  prior  to  tbe  pas- 
sage of  the  act  of  18S0  {20  9t.  at  Large,  350), 
by  which  an  lmi>ortant  amendment  was  In- 
corporated Into  section  S45  of  the  Code, 


doubtless  for  tbe  purpose  of  snpplyliiK  wbat 
was  supposed  to  be  a  casus  omissus  in  the 

section,  and  tbat  the  case  of  Wallace  v.  Rail- 
road Co..  36  S.  C.  686,  15  a.  B.  452.  decided 
after  the  passage  of  the  act  of  1889,  holds 
that  tbe  requirement  to  give  notice  of  an 
Intention  to  appeal  within  10  days  after  the 
rising  of  the  court  Is  explicit,  and  mnat  bo 
obsei-ved,  and  that  such  notice  may  be  giv- 
en even  before  the  Judgment  is  entered  up. 
I  am  therefore  of  opinion  that  the  motion  to 
dismiss  tbe  appeal  should  be  granted,  bat,  as 
tbe  court  la  equally  divided  upon  that  ques- 
tion, the  motion  mnst  necessarily  faU. 

JOMBS,  ooncoES. 

POPE,  J.  On  the  14th  day  of  May,  1900. 
after  due  notice,  tbe  plalntiUs  moved  before 
this  court  to  dismiss  the  appeal  which  bad 
been  taken  by  the  defendant  from  a  Judjr- 
ment  rendered  In  plaintiffs'  favor  at  a  trial 
had  before  Judge  Ernest  Gary  and  a  Jury  of 
the  above-stated  action,  bad  In  the  court  of 
common  pleas  for  the  county  of  Charleston, 
in  said  state,  during  the  sprhig  term  of  tbe 
year  1900,  on  the  ground  the  notice  of  socb 
apiteal  had  not  been  served  within  the  10 
days  next  succeeding  tbe  adjournment  sine 
die  of  said  term  of  said  court,  which  ad- 
journment was  on  the  20tb  April.  1000.  By 
affidavits  and  otherwise.  It  is  msde  to  appear 
that  the  verdict  of  the  Jury  was  In  favor  of 
tbe  plaintiffs  for  the  sum  of  $10,000,  but  that 
Immediately  after  the  rendition  thereof,  and 
during  term  time,  the  defendant  gave  notice 
of  its  motion  for  a  new  trial  on  minutes  of 
the  court;  that  such  motion  was  fully  heard 
by  Judge  Gary  during  said  term,  but  tbe 
term  was  adjourned  sine  die,  on  the  20th  day 
of  April.  lyOO,  while  the  order  passed  by 
Judge  Gary  on  such  motion  was  not  filed  mi- 
tll  on  the  2«th  day  of  April,  1000.  which  was 
six  days  after  the  adjonmmeflt  of  the  term: 
that  the  order  of  Judge  Gary  granted  a  new 
trial  to  tbe  defendant,  unless  the  plalntlflfs 
would  remit  the  sum  of  $2,500  of  their  verdict 
for  $10,000:  that  on  tbe  27tb  day  of  Apiit 
1900,  tbe  plaintiffs  remitted  $2,500  of  the  -ver- 
dict, and  on  the  same  day  entered  up  tbelr 
Judgment  for  tbe  sum  of  $7,500;  and  tbat  on 
the  5th  day  of  May.  1900,  the  defendant  save 
notice  to  tbe  attorneys  of  the  plaintiffs  In 
writing  of  their  intention  to  appeal  from  the 
Judgment  entered  upon  the  said  verdict  hot 
soon  thereafter  said  notice  was  returned  to 
the  attorney  of  the  defendant,  upon  the 
ground  that  It  came  too  late. 

Thns  Is  raised  the  sole  question  we  are  caU- 
ed  upon  to  consider.  If  the  date  at  which  be- 
gin tbe  10  days  during  which  notice  of  tnten- 
tlott  to  appeal  may  be  served  Is  the  20th  day 
of  April,  lUOO  {when  the  court  of  common 
pleaa  was  adjourned  sine  die),  then.  Inas- 
much as  more  than  10  days  Intervene  be- 
tween tbe  20th  of  April,  1000,  and  the  5th 
of  May,  1000,  the  motion  most  be  granted; 
but  If  such  date  at  which  the  10  days  he- 
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sin  to  tnm  the  270)  dsy  dt  April,  1900,  when 
the  notice  was  given  of  Judge  Gery'B  or- 
der and  the  Judgment  thereon,  then  the  mo- 
tion must  be  denied,  for  the  reason  that 
10  days  had  not  expired  from  the  27th  April. 
19M>,  to  6th  May,  1900.  This  Is  a  rery  serl- 
ons  question  to  the  defendant;  for,  If  the  ap- 
peal Is  dismissed,  the  right  of  appeal  to  the 
court  of  last  resort  In  this  state  Is  forever 
lost  to  It  In  this  cause.  Of  course.  If  the 
laws  of  this  state  regulating  appeals  from 
the  court  of  common  pleas  to  the  supreme 
court  fix  the  date  of  adjournment  sine  die  of 
the  former  courts  In  such  cases  as  the  pres- 
ent as  the  time  when -the  lO-days  notice  of 
appeal  begins,  this  court  must  say  so;  for 
It  Is  our  duty  to  otiey  the  law  as  It  Is  writ- 
ten.  Is  It  BO  written?  I  do  not  think  so, 
and  I  hope  to  be  able  to  show  that  It  Is  not 
80  written,  and  in  doing  so  I  propose  to  show 
this  from  two  atondpolnts— First,  that  the 
provisions  of  the  laws  of  our  state  regulat- 
ing appeals  allow  notice  of  appeals  In  cases 
like  the  present  to  be  given  10  days  after 
notice  of  order  of  Judge  Gary  and  Judgment 
thereon  was  served  upon  the  defendant  to 
wit.  from  the  27th  April*  1900;  and,  second, 
that  our  adjudicated  cases  sustain  this  view. 

1.  It  Is  admitted  that  section  345  of  the 
Code  of  Civil  Procedure  governing  appeals 
from  the  court  of  common  pleas  to  the  su- 
preme court  recognises  two  distinct  classes 
of  appeals,  namely,  those  taken  from  orders, 
judgments,  and  decrees  rendered  out  of 
term  time,  and  those  taken  from  orders,  de- 
crees, and  Judgments  rendered  during  term 
time.  In  cases  following  within  the  first 
class,  the  law  requires  that  notice  of  ioten- 
Tlon  to  appeal  must  be  served  within  the  10 
days  next  succeeding  the  service  of  a  no- 
tice of  the  filing  of  such  order.  Judgment, 
or  decree  filed  out  of  term  time  npon  the  op- 
posite party  or  his  attorney,  while  in  cases 
falling  within  the  second  class  the  law  re- 
quires that  a  notice  of  intention  to  appeal 
from  an  order.  Judgment,  or  decree  rendered 
during  term  time  must  be  filed  within  the 
10  days  next  sncceeding  the  adjournment 
sine  die  of  the  term  of  the  court  wherein 
such  order.  Judgment,  or  decree  was  ren- 
dered. It  Is  evident  that  I  have  attached 
to  the  words,  "rendered  out  of  term  tlnie," 
tlie  same  meaning  as  belongs  to  the  words 
of  secttoD  845,  "In  every  appeal  to  the  su- 
preme court  from  an  order,  decree  or  Judg- 
ment granted  or  rendered  at  chambers," 
etc.  Is  this  the  proper  meaning  to  be  at- 
tached to  the  words  "rendered  at  cham- 
bers"? It  must  be  apparent  that  the  legis- 
lature Is  endeavoring  to  provide  for  all  ap* 
peals  from  orders,  decrees,  or  Judgments. 
Such  orders,  decrees,  or  Judgments  must  be 
rendered  either  after  the  court  is  adjonmed 
sine  die,— that  Is,  out  of  term  time;  or  auch 
orders,  decrees,  or  Judgments  most  be  ren- 
dered while  the  court  Is  In  session.— that  is, 
In  term  time.  But  it  la  contended  that 
winds  of  the  Btatnte  are  rendered  "at  cham- 


bers." Is  it  contrary  to  any  rule  to  say  "at 
chambers"  means  "out  of  term  time"?  Mr. 
Anderson,  In  his  Dictlonai-y  of  X^w,  at  page 
163,  In  defining  the  meaning  to  be  attached 
In  the  law  to  the  words  "Judge  at  chambOTs," 
says  It  Is  meant  "a  Judge  acting  out  of  court," 
and  cites  in  the  support  thereof  a  case  from 
Wisconsin  decided  In  the  year  1886.  See 
Whereatt  v.  Bills.  65  Wis.  27  N.  W.  630, 
28  N.  W.  boS.  If  I  fail  to  give  this  meaning 
to  these  words  in  our  statute,  then  there  la 
a  casus  omissus  in  our  law  regulating  ap- 
peals. I  prefer  to  attach  this  meaning  to 
the  words  actually  occurring  In  the  statute, 
ratber  than  to  give  those  words  a  meaning 
which  win  fall  to  cover  all  cases  of  appeals, 
but,  on  the  contrary,  will  leave  a  class  of 
appeals  without  any  law  to  protect  them. 
I  do  not  find  any  difficulty  In  adopting  this 
view  of  the  meaning  of  the  words  "rendered 
at  chambers,"  by  reason  of  the  decision  of 
this  court  in  the  appeal  from  an  order  ren- 
dered by  Judge  Wallace  in  the  case  of  Cal- 
houn V.  BaUway  Co.,  42  8.  G.  132,  20  8.  E. 
30.  granting  a  new  trial  about  36  days  aft- 
er the  term  of  court  at  which  such  motion 
was  heard  during  the  term  had  been  ad- 
journed sine  die.  Section  286  of  the  Code 
required  that  sutfh  motion  for  a  new  trial 
on  the  minutes  should  be  beard  and  decided 
during  the  same  term  at  which  the  action 
was  tried.  We  merely  held  that,  in  contem- 
plation of  the  law,  the  order  should  be  re- 
garded as  filed  nunc  pro  tunc,  and,  as  I 
shall  show  presently,  this  decision  had  no 
reference  to  the  statute  governing  appeals. 

2.  I  think  our  adjudicated  cases  sustain 
the  view  that  the  words  "rendered  at  cham- 
bers" mean  rendered  out  of  court.  Take 
that  very  case  of  Calhoun  v.  Hallway  Co., 
42  8.  C.  132,  20  S.  B.  30,  and  we  will  see 
that  In  speaking  of  the  appeal  it  is  stated 
by  Chief  Justice  Mclver:  "Within  ten  days 
after  notice  of  the  filing  of  the  order  of 
Judge  Wallace  granting  a  new  trial  plaln- 
tilTs  counsel  gave  notice  of  Intention  to  ap- 
peal." As  before  stated,  in  Calhoun's  Cose, 
Judge  Wallace  had  heard  the  motion  for  a 
new  trial  on  the  minutes  during  the  term  of 
court  at  which  the  action  was  tried,  hot  he 
suffered  the  term  to  be  adjourned  slue  die. 
and  then,  In  more  than  30  days  after  such 
adjournment,  filed  his  order  granting  a  new 
trial.  So,  in  the  case  at  bar.  Judge  Ernest 
Gary  heard  the  motion  for  a  new  trial  on 
the  minutes.  During  the  same  term  at 
which  trial  had  been  had  court  was  allowed 
to  adjourn  sine  die  without  a  decision  on 
the  motion  being  rendered.  But  on  the 
contrary,  an  order  for  a  new  trial  nisi  was 
filed  six  days  after  court  had  adjourned. 
Defendant's  counsel,  "within  ten  days  after 
notice  of  the  filing  of  the  order  of  Judge 
Gary  granting  a  new  trial  nisi,  and  the  ac- 
ceptance by  plaintiff  of  the  reduction  of  the 
verdict  from  $10,000  to  17.500,  and  entry  of 
Judgment  thereon,"  gave  notice  of  appeal. 
It  Is  true  no  question  vss  made  In  the  Cal- 
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Loun  Case  u  to  the  time  of  appeal,  bat  still 
this  court  acted  upon  the  theory  that  such 
nppeal  was  taken  In  ample  time,  and  under 
the  Tery  terms  of  section  845  of  the  Code, 
upon  which  I  here  rely.  Otherwise,  this 
court  had  no  authority  for  Its  decision,  and 
the  objection  as  to  nunc  pro  tunc  would  still 
he  availing.  But  I  think  the  court  was  right 
in  the  Calhoun  Case,  and  so  I  think  this, 
court  would  be  right  now  In  adopting  the 
meaning  herein  suggested  as  to  the  words 
occurring  In  section  345  of  the  Code.  I 
think  If  the  ease  of  Archer  t.  Long,  46  S. 
C.  292,  24  S.  E.  83,  where  Justice  Gary  con- 
strued this  section  84S,  is  examined,  It  will 
be  found  to  give  support  to  this  Tlew. 
Then  it  was  held  by  this  court  that  the 
date  of  the  filing  of  an  order,  or,  rather,  of 
the  notice  of  Its  being  filed,  Is  that  from 
which  the  time  for  an  appeal*  commences  to 
run,  even  where  the  attorneys  had  actual  no- 
tice of  the  signing  of  the  order  out  of  term 
time.  I  might  prolong  this  dlscnsston.  but 
I  prefer  to  be  brief.  I  must  announce  my 
view  that  the  motion  shonld  be  refused. 

OART,  A.  concurs. 


SPRINKLE  v.  KNIGHTS  TEMPT^V'R  &  MA- 

SO>'S  LIFB  INDEMNITY  CO. 
<Supreme  Court  of  North  Carolina.    May  22, 
1900.) 

LIFB  INSURANCB— APPLICATION— FAILURE  TO 
DISCLOSE  PHYSICAL  CONDITION— RB- 
PUSAL  TO  SUBMIT  ISSUES. 

Where,  in  an  action  on  a  life  policy,  the 
defense  was  that  the  defendant  had  hemorrhages 
of  the  IxmgB  when  he  made  application  for  the 
l>olic7,  and  had  had  a  dangerous  case  of  measles, 
aud  rheumatism  and  plenmy,  and  that  such  facts 
were  not  disclosed  by  the  apidicatioa,  Uie  fact 
that  the  agent  of  die  company  who  took  the  ap- 
plication said  that  he  did  not  regard  measles 
as  a  dangerous  disease  did  not  tend  to  show  that 
the  agent  did  not  deem  soch  facts  material,  or 
that  be  had  waived  the  fact  of  sndi  diseases; 
and  it  was  not  error  for  the  court  to  refuse  to 
submit  such  Issues  to  the  jury. 
Douglas.  J.t  dissenting. 

Ai^eal  from  superior  court,  Madison  coun- 
ty; UcNeill.  Judge. 

Action  by  J.  B.  Sprinkle  against  the  Knights 
Templar  &  Maaona  Life  Indemnity  Company 
on  a  life  policy.  From  a  Judgment  in  fiivor 
of  defendant,  plaintiff  appeals.  Affirmed. 

J.  M.  Gudger,  Jr.,  for  appellant  G.  A. 
tiuuford  and  W.  W.  Zachary,  for  appellee. 

MONTGOMERY,  J.  This  action  waa 
brotight  to  recover  the  amount  mentioned  In 
a  poltqy  of  Insurance  issued  by  the  defend- 
ant company  to  Qeorge  R.  Sprinkle;  the  ben- 
eficiary named  therein  being  the  plaintiff, 
the  father  of  the  assured.  The  aH>llcatIon 
for  insurance  was  made  on  the  18th  day  of 
September,  1S06,  and  the  policy  was  Issued 
thereon  upon  the  18tb  day  of  October  foUow- 
Ing.  The  collection  of  the  amount  ot  Uie 


policy  was  resisted  by  the  defendant  on  the 
ground  that  the  assured  made  false  and 
fraudulent  statements,  in  mattera  material 
to  the  risk,  as  to  the  state  and  ccmditlon  of 
his  health,  and  that  he  frauclolently  withheld 
from  the  company  Information  concerning 
those  matters  which  be  ought  to  have  com- 
municated In  his  application.  The  plaintiff 
tendered  several  Issues,  amrag  which  was 
one  as  to  whether  the  agent  of  the  company 
by  mistake  or  blunder  omitted  or  failed  to 
Incorporate  in  the  application  statements  of 
the  assured  relative  to  his  health  priw  to  the 
date  of  the  apidlcation,  the.  agent  not  deem- 
ing the  answers  material;  aud  another  as 
to  wliether  the  agent  of  the  company,  after 
full  knowledge  of  the  facts,  waived  the  fact 
that  the  assured  bad  been  afflicted  with  dan- 
gerous diseases.  Hla  honor  refused  to  sub- 
mit those  two  Issues,  and  there  was  no  er- 
ror in  his  80  doing.  They  were  not  raised 
by  the  pleadings,  nor  was  there  a  particle 
of  evidence  to  that  effect  The  issues  which 
were  submitted  were  sufficient  In  all  respects 
to  have  every  phase  of  the  plaintltfa  cause 
of  action  properly  presented. 

This  case  was  heard  before  this  court  at 
February  term,  1898,  and  is  reported  in  124 
N.  C.  405,  82  S.  S.  734.  We  thought  then, 
and  we  think  now,  that  there  was  less  of 
merit  In  the  dalm  of  the  plaintiff  than  in 
any  case  Involving  life  insurance  In  oar  Be- 
ports.  The  assured,  by  the  overwheUnin;; 
weight  of  the  evidence,  was  shown  to  have 
been  a  badly-diseased  man  from  the  year 
1891,  when  he  had  hemorrhages  from  the 
lungs,  until  the  day  of  his  death,  on  the  24t1i 
of  February,  1897,— four  months  after  he  had 
procured  the  policy.  He  had  bad  a  danger- 
ous case  of  measles.  He  had  had  rheuma- 
tism. He  had  pleurisy,  with  effusion,  in 
1895.  which  became  chronic,  finally  resisting 
the  absorption  treatment  and  showing  signs 
of  fatty  degmeratlon,  so  that  In  Jannaiy, 
1897,  the  fluid  passed  out  of  the  pleura, 
through  the  mouth.  Between  July  and  No- 
vember, 1896,  about  the  time  or  a  UttJe  be- 
fore he  made  application  for  Insurance,  the 
assured  was  treated  and  examined  by  Dr. 
Frank  Roberts.  He  was  found  to  be  suffer- 
ing from  pulmonary  consumption,  and  was 
told  that  he  could  not  be  cured.  He  had  a 
cough,  night  sweats  and  emaciation,  and 
cavities  In  bis  lungs.  As  will  be  seen  by  a 
reference  to  the  case  as  reported  In  124  N. 
O.,  and  82  S.  E.,  a  new  trial  was  ordered 
because  there  was  evidence  going  to  show  a 
conspiracy  between  the  agent  and  the  exam- 
ining physician  and  the  assured  to  cheat  and 
defraud  the  company.  The  chief  difference 
between  the  case  as  It  was  then  c<Histltiited 
and  as  It  now  stands  la  an  attempt  oa  the 
part  of  the  plaintiff  to  show,  not  actual  fraud 
on  the  part  of  the  agent  of  the  company,  but 
that  he,  through  a  mistake  and  blunder,  en- 
tered answers  of  the  assured  to  questions  put 
to  him  in  his  application  which  the  assured 
never  made;  that  la,  that  altbon^  the  as- 
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snred  said  he  had  been  spitting  blood,  and 
bad  bad  rheumatism  and  other  dangerous 
dlseaaea,  yet  the  agent  thought  they  were 
not  dangerona  diseases,  nor  material  to  the 
risk,  and  he  therefore  answered  them  "No." 
when  he  should  have  answered  them  "Yes." 
There  Is  nothing  In  the  evidence  on  which 
this  theory  can  be  founded.  The  agent  did 
■ay  that  he  did  not  regard  ordinary  measles 
aH  a  dangerous  dlseaae;  but  It  nowhere  ap- 
peared in  evidence  that  measles  attended  with 
after  complications  was  regarded  by  the 
agent  as  an  Immaterial  matter,  or  that  be 
thought  pleurisy,  spitting  of  blood,  and  rheu- 
matism were  not  serious  diseases.  The  spe- 
cial Instructions  asked  by  the  plaintiff  were 
based  on  the  Idea  of  this  alleged  mistake  and 
blunder  on  the  part  of  the  agent,  and  tbey 
were  properly  refused.  We  have  carefully 
looked  over  the  other  exceptions  of  the  plain- 
tiir  to  his  honor's  charge,  and  we  find  no 
error  of  sufficient  consequence  to  Justify  us 
In  ordering  a  new  trial.  The  Judgment  of 
tbe  Gonrt  below  Is  affirmed. 

DOUGLAS.  J.,  dlasoita. 


8TATB  T.  HXaaiNS. 

(SnprsEne  Goort  of  North  CaroUna.    May  22, 

1900.) 

■TBAXiINO  nNOATOBRED  CORN— INDICTMBNl^ 
OWNERSHIP  IN  UB8S0R. 
A.n  indictment  which  charges  defendant 
with  stealing  ungatbered  corn,  as  tbe  property 
of  a  tenant  who  rents  for  agricultural  purposes, 
is  not  bad.  for  Dot  alleelDg  that  the  com  is 
owQcd  by  tbe  lessor,  as  Code,  |  1754,  proTldlng 
that  tbe  possession  of  tbe  crops  oa  lands  rented 
for  agricultural  parooses  shall  be  in  the  lessor, 
is  only  for  liis  benefit,  and  the  tenant  is  eotitled 
to  posMSskm  of  such  crops  aa  against  third  per- 
sons. 

Appeal  from  superior  eonrt,  Bimcombe 
county;  Coble,  Judge. 

One  Hlgglns  was  convicted  of  stealing  un- 
gathraed  eora,  and  from  the  Judgment  he 
appeals.  Affirmed. 

Carter  &  Curtis,  for  appellant.  Tbe  At- 
torney General,  for  the  State. 

FAIRCLOTH,  C.  J.  The  defendant  I»  In- 
dicted for  stealing  several  ears  of  com  In 
August,  standing,  growing  and  ungathered,  In 
tbe  field,  being  cultivated  for  food  and  mar- 
ket. The  Indictment  alleges  that  tbe  corn 
was  tbe  "prt^erty  of  Qeorge  Thomas."  Tbe 
proof  shows  that  tbe  prosecutor,  Thomas,  was 
a  tenant,  and  rented  tbe  land  from  Bassett, 
who  was  to  have  one-third  of  the  com;  that 
Tfaomaa  did  not  live  on  the  land,  but  bad 
charge  of  the  field.  At  the  close  of  tbe  evi- 
dence tbe  defendant  moved  to  be  discharged 
on  tbe  ground  of  a  variance  In  the  bill  and 
Id  the  proof,  In  that  the  ownership  was  al- 
leged to  be  In  Tbomaa,  whereas  It  should 
have  been  In  Bassett,  tbe  landlord.  Tbla  la 
36S.i:.-8 


the  only  quesUtm  presented.  Where  lands 
are  leased  or  raited  for  agricultural  purposes, 
the  possession  of  the  crop  Is  deemed  to  be 
vested  In  tbe  lessor.  Code,  I  1754.  That 
section  is  only  for  a  lessor's  protection. 
Against  any  third  person,  tbe  tenant  Is  eo- 
titied  to  tbe  possession  of  the  land  and  the 
crop,  and  for  an  injury  thereto  while  it  Is 
being  cultivated  be  may  maintain  an  action 
in  his  own  name  for  the  Injury.  He  Is  the 
"real  party  in  Interest**  Id.  {  177.  Id.  S 
17M  et  Beq.  are  Intended  to  adjust  the  rights 
of  landlord  and  tenant  Brldgers  v.  Dili,  07 
N.  a  222,  227,  1  S,  B.  767.  With  this  con- 
striction, we  tblnk  tbe  ownership  of  tbe 
crop  was  well  charged  In  tbe  Indictment 
Affirmed. 


WBIGHT  V.  FOHT. 

(Bo^eme  Goort  of  North  Catolfna.    Blay  22, 

1900.) 

BWSD  OP  TRUST— SALE  BY  TRUSTEE— ACTION 
FOR  LAND— TITLE  OF  PLAINTIFF. 

1.  A  deed  from  defendant  to  P.,  tfnatee,  to 
secare  notes  executed  by  defendant  to  P.,  trus- 
tee (the  deed  authorizing  P.,  on  default  in  pay- 
ment of  tbe  notes,  and  on  application  of  any  one 
rightfully  Id  possession  of  tbe  notes,  to  seii  tbe 
property  and  apply  tbe  proceeds  on  the  notes). 
Is  a  deed  of  trust,  not  a  mortgage,  so  that  the 
trustee  dying,  another  may  be  appointed,  with 
ririit  to  foreclose  by  sale. 

2.  The  egoitaUe  title  of  tbe  owner  of  a  mort- 
gage Is  sufficient  to  antitorize  an  actlra  by  bim 
for  possession  of  the  land,  defendant  having  no 
equitable  defense. 

Appeal  from  superior  court.  Wake  county; 
Moore.  Judge. 

Action  by  Augustus  Wright  against  D.  F. 
Fort  Judgment  for  plabitlff.  Defendant 
appeals.  Affirmed. 

N.  T.  Gulley.  t<x  appellant  J.  N.  Hold- 
ing and  Douglass  &  SImma,  for  app^lee. 

FLTKCHB8,  J.  This  Is  an  action  for  the 
possession  of  land.  The  plalutlfl  claims  that 
he  Is  entitied  to  maintain  the  action  upon 
two  grounds:  First,  as  the  purchaser  of  the 
land  In  controversy  at  tbe  sale  of  W.  0. 
Douglass,  trustee;  and,  secondly,  as  tbe  pur- 
chaser and  assignee  of  a  note  due  the  Rex 
Hospital  by  the  defendant  and  mortgage  by 
defendant  to  secure  said  note.  The  fact  that 
the  plaintiff  was  the  purchaser  at  the  sale 
made  by  Douglass  as  trustee  is  not  denied; 
nor  is  It  denied  that  the  defendant  executed 
the  note  and  mortgage  to  tbe  Ilex  Hospital, 
and  that  the  plaintiff  is  the  owner  thereof. 
But  the  defendant  resists  tbe  plaintiff's 
right  to  recover  upon  both  of  these  grounds. 
He  resists  plaintiff's  right  to  recover  upon 
the  title  received  from  Douglass  as  trustee, 
for  the  reason  that  be  professed  to  act  as 
trustee  in  the  place  and  stead  of  W.  H. 
Pace,  who  is  dead,  under  an  appointment 
made  by  tbe  clerk  of  tbe  superior  court  of 
Wake  county,  poranant  to  section  1270  of 
the  Code,  which  an>o>ntmait,  the  defendant 
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contends,  le  void  for  the  reason  that  aatd 
section  does  not  apply.  The  defendant  does 
not  deny  tbat  be  executed  tbe  deed  to  Pace, 
and  tbat  Pace  Is  dead.  But  be  denies  that 
It  la  a  deed  of  tmst,  for  tbe  reason  that  tbe 
cestui  que  trust  Is  not  named  In  tbe  deed. 
Defendant  contends  that,  if  It  is  a  deed  ot 
trust,  as  there  Is  no  cestui  que  trust  named 
the  estate  conveyed  resulted  and  returned 
to  tbe  defendant;  tbat,  If  this  1b  not  true, 
tbe  most  that  can  be  made  out  of  this  deed 
ts  tbat  It  is  a  mortgage,  and  sbonid  have 
been  foreclosed  by  tbe  personal  representa* 
tlves  of  Pace  under  the  statute.  It  seems 
to  us  to  be  too  plain  for  argument  that  it 
Is  a  deed  of  conveyance  to  Pace  to  secure 
debts  of  the  defendant,  and  that  nothing 
can  result  to  the  defendant  until  these  debts 
are  paid.  And  this  he  Is  entitled  to  by  tbe 
express  terms  of  tbe  conveyance.  It  cannot 
be  a  mortgage,  as  it  la  made  to  W.  H.  Pace, 
trustee,  and  is  to  secure  certain  notes  ttatfe- 
in  specified,  executed  by  tbe  defendant  on 
the  same  day  the  deed  was  executed.  These 
notes  are  made  payable  to  W.  H.  Pace,  trus- 
tee, and  are  speclilcally  described  as  follows: 
"That  whereas,  D.  F.  Fort  is  Justly  Indebt- 
ed to  said  W.  H.  Pace,  trustee,  la  the  sum 
of  six  thousand  and  nine  hundred  dollars, 
evidenced  by  six  several  bonds  of  even  date 
herewith,  as  follows;  One  thousand  dollars 
due  October  1,  18SG;  one  thousand  dollars 
I'.ae  November  1,  1B86;  one  tbousand  dollars 
due  December  1,  188G;  seventeen  hundred 
dollars  due  January  1,  1887;  eleven  hundred 
dollars  due  October  1.  1887;  and  eleven  hun- 
dred dollars  due  December  1,  1887,— each  of 
said  bonds  bearing  interest  from  date  at 
8  per  cent,  per  annum."  And  It  Is  further 
provided  in  said  conveyance  that  said  prop- 
erty Is  "conveyed  to  the  said  W.  H.  Pace, 
trustee,  his  heirs  and  assigns,  npon  the  fol- 
lowing trusts,  namely:  If  the  said  D.  F. 
Fort  shall  fall  or  neglect  to  pay  tbe  said 
bonds,  or  either  of  them,  at  maturity,  with 
all  Interest  due  and  payaMe,  or  any  part  of 
either  the  principal  or  Interest  when  due 
and  payable,  that  the  whole  of  said  debt 
shall  be  considered  due  and  payable,  and 
upon  the  application  of  any  party  rightfully 
In  possession  of  the  said  bonds,  or  either  of 
them,  the  said  W.  H.  Pace,  trustee.  Is  here- 
by authorized  and  fully  empowered  to  ex- 
pose the  Interest,  claim,  property,  and  de- 
mands of  said  D.  F.  Fort  In  the  lands,  crop, 
personal  property,  stock  of  goods,  and  all 
other  things  of  value  herein  conveyed,  to 
public  sale  to  the  highest  bidder  for  cash 
at  tbe  court-house  door  In  said  county  of 
Wake,  after  making  advertisement  of  the 
time  and  place  of  sale  for  thirty  days  In  some 
newspaper  published  in  the  county  of  Wake, 
•  •  ♦  convey  the  lands  to  the  purchaser 
In  fee  simple,  and  after  paying  tbe  expenses 
of  making  such  sale,  wltb  five  per  cent,  com- 
mlsftlons  on  amount  of  sales,  apply  tbe  pro- 
ceeds of  said  sales  and  collectloiia  to  the  dis- 
charge of  whatever  may  remala  unpaid  on 


aatd  bonds,  and  all  Interest  therwM  se- 
emed, and  pay  the  surplus,  If  any,  to  the 
said  D.  F.  Fort,  bis  legal  rn>reseDt8tlTea  or 
assigns."  So  It  dearly  appears  that  this  con- 
veyance to  W.  H.  Pace,  tnistee,  la  a  deed  in 
trust  to  secore  and  pay  tbe  notea  therein 
named,  and  that  the  rightful  holder  of  these 
notes  had  tbe  right  to  demand  a  foreclosure 
of  said  trust  and  the  payment  of  tbe  satac. 
It  is  not  denied  but  what  these  notes  were 
assigned  and  delivered  to  the  plaintiff  by 
W.  H.  Pace,  tmstee,  without  recourse,  and 
that  the  plaintiff  Is  now  the  rightful  holder 
and  owner  of  these  notes.  To  our  minds, 
this  deed  Is  not  a  mortgage;  that  there  Is  no 
resulting  tmst  to  the  defendant  until  tbe 
notes  therein  secured  are  paid;  that  it  Is  a 
deed  of  trust,  and  the  trustee.  Face,  being 
dead,  the  said  Douglass  was  prapetlj  ap- 
pointed trustee,  and  bad  the  right  to  fore- 
close by  sale.  This  establishes  tbe  plain- 
tiff's title  under  the  sale  by  Douglass,  as  we 
do  not  think  he  has  shown  that  these  ovtos 
liave  been  paid  or  otherwise  di^icliargecL 
This  Is  simply  an  action  for  possession  of 
land.  It  Is  not  for  the  recovery  of  the  notes, 
or  any  balance  due  on  them.  And  the  ref- 
erence was  not  for  the  purpose  of  taking 
and  stating  an  account  and  settlement  be- 
tween the  parties;  but,  as  the  defendant 
had  alleged  that  the  Indebtedness  secured 
by  the  deed  of  trust  had  been  paid  or  dis- 
charged, this  reference  was  made  for  the 
purpose  of  ascertaining  the  troth  of  ttits 
plea,  and  for  no  other  purpose.  The  account 
does  not.  therefore,  furnish  a  basis  for  a 
Judgment  on  tbe  Indebtedness  of  the  defend- 
ant to  the  plaintiff,  and  no  such  Judgment 
is  asked  or  granted.  And,  if  the  plaintiff 
shall  sue  the  defendant  on  these  notes,  the 
defendant  may  set  up  any  defense  he  may 
have,  and  the  judgment  In  this  action  will  be 
no  estoppel  against  his  doing  so.  This  en~ 
titles  the  plaintiff  to  recover  on  ttte  Douglass 
deed.  And  we  see  no  reason  why  he  might 
not  recover  on  the  Rex  Hospital  mortgage, 
as  the  admitted  facts  as  to  tbat  make  him 
the  equitable  owner  of  the  property  embraced 
in  that  mortgage.  It  has  been  several  times 
held  by  this  court  tbat,  as  tbe  courts  are  now 
constituted,  a  party  may  maintain  an  ac- 
tion for  possession  upon  an  equitable  title 
where  the  defendant  has  no  equitable  de- 
fense to  such  action.  Condrey  v.  CSieshlre. 
88  X.  0.  375;  Taylor  r.  Eatman,  92  N.  C.  iXn. 
But  mortgagees  and  tbe  holders  of  equita- 
ble estates  do  not  usually  bring  actions  for 
possession,  as  tbe  possession  by  them,  be- 
fore tbe  trust  is  closed,  would  usually  sub- 
ject them  to  a  claim  for  rents.  In  this  case 
It  might  not  do  so,  as  tbe  plaintiff  is  entitled 
to  possession  under  the  Douglass  deed.  Tbe 
Judgment  of  the  court  l)elow  must  be  affirm- 
ed. But,  If  the  defendant  has  continued  In 
possession,  he  and  his  bondsmen  will  be  lia- 
ble for  rents  and  damages.  If  any,  rince  the 
date  of  the  Judgment  appealed  from,  and 
not  iDcInded  In  that  jvdjpneitt  Affirmed 


Digitized  by 


Google 


RAPSB  T.  WILMINGTON  A  W.  B.  Ca 


115 


RAPDR  T.  WILUINGTON  &  W.  B.  GO. 
(SnprauM  GODit  of  North  OarolliuL  May  22i 
1900.) 

RAILROAD  CROSSING  ACCIDBNT-DEVaOTS- 

EVIDENCE. 

1.  Brldence  of  how  two  or  three  other  cross- 
ings were  constructed  is  Dot  admissible  to  show 
that  the  crossing  at  which  the  accident  occur- 
red was  detectireiy  conatructed. 

2.  For  the  purftose  oC  ahowing  defective  con- 
struction of  a  railroad  crossing  at  which  plain- 
tiff's iutestate  was  killed  by  a  train,  liis  shoe 
huving  caught  between  the  main  rail  and  a 
Kuard  rail,  plaintiff  may  ask  a  witness  wheth- 
er, if  the  roadbed  beneath  the  rail  and  guard 
rail  had  been  filled  to  within  two  Inches  of  the 
top  of  the  rail,  it  would  haTe  been  poaalhie  for 
the  shoe  to  have  been  caught  In  the  rail;  he 
further  proposing  to  show  the  depth  of  the' 
space  necessary  to  protect  the  flange  of  the 
wheels. 

8.  Under  Code.  I  1957,  sobaec.  0.  avUioi^ 
izing  a  railroad  company  to  construct  its  road 
across  a  street,  but  requiring  it  to  restore  the 
street  "to  its  former  state,  or  to  such  state 
as  not  nnneceasarily  to  have  impaired  its  use- 
faloesB,"  dangerous  condition  of  the  crossing 
is  prima  fade  evidence  of  the  company's  neg- 
ligence. 

4.  To  show  that  a  railroad  crossing  at  which 
an  accident  happened  was  dangerous,  it  may 
be  shown  that  others  constructed  like  it  had 
proved  to  be  dangerous  l>ecaase  of  anch  con- 
strnction. 

5.  If  a  railroad  mwMng  is  so  constmcted  aa 
to  be  safe  to  one  crossing  the  railroad,  this  Is 
enough,  though  it  might  be  dangerous  to  one 
walking  along  the  railroad. 

Appeal  from  superior  court,  Wilson  county; 
Moore,  Judge. 

Action  by  Martin  Raper,  administrator  of 
W.  H.  Raper,  deceased,  against  the  Wilming- 
ton &  WeldOD  Railroad  Gompany.  Judg- 
ment for  defendant  Plaintiff  appeals.  Be- 
versed. 

F.  A.  Woodard  and  Connor  &  Son,  for  ap> 
iKllant  Aycock  ft  Daniels  and  F.  H.  Bos- 
bee,  for  appellee. 

DOUGIAS.  J.  This  Is  an  action  brought 
by  the  plaintiff  for  the  recovery  of  damages 
for  the  alleged  negligent  killing  of  his  inte»- 
tate.  The  testimony  tended  to  show  that  the 
plaintiff's  Intestate  was  killed  at  a  point  on 
the  defendant's  track  where  It  crossed  the 
public  highway,  at  which  point  a  guard  rail 
bad  been  placed  upon  the  cross-ties,  and  at- 
tached to  them,  curving  at  each  end,  being 
about  2V^  Inches  at  center  from  the  rail  on 
the  main  track.  The  guard  nil  was  shivered 
at  a  pfrint  about  one  foot  from  where  the  shoe 
worn  by  plaintiff's  intestate  was  found 
wedged  in  between  the  guard  rail  and  the  rail 
of  the  main  tndk.  There  seems  to  be  no 
quest]«i  but  that  tbe  plaintiff's  Intestate  was 
killed  by  the  defendant's  train.  The  plaintiff 
cont^ids  that  the  defendant  was  guilty  of 
Diligence  in  the  construction  of  its  track  at 
said  crossing;  that  the  guard  rail  was  made 
out  of  an  old  woruront  rail,  which  by  wear 
and  tear  had  become  shivered;  and  that  the 
defendant  was  ahM  negligent  In  fftlllng  to  flU 
in  the  qtace  between  the  guard  nUl  and  the 
mnln  rall-wltta  dirt,  so  that  a  person  walk- 


ing along  or  crossing  the  tradi  would  not  be 
In  danger  of  having  his  foot  caught  between 
tbe  guard  rail  and  tbe  main  track.  Then 
was  testimony  tending  to  support  these  con- 
tentions. The  defendant  introduced  no  evi- 
dence, and  the  Jury  found  that  the  defendant, 
was  not  n^Ugent  There  are  no  exceptions 
to  tbe  charge,  and  therefore  the  only  ques- 
tions before  us  are  the  plaintiff's  exceptions 
relating  to  the  exclusion  of  evidence. 

The  plaintiff  proposed  to  show  tbe  manner 
In  which  the  guard  roll  was  placed  at  tbe 
crossings  of  defendant's  tracksoTerthestreeta 
at  Wilson,  fOT  the  purpose  of  showing  that 
the  crossing  at  which  the  intestate  was  killed 
was  defectively  coostrocted.  This  evidence 
was  excluded,  and,  we  think,  properly  so.  It 
was  competent  to  show  that  the  crossing  In 
qneation  was  defectively  constructed,  or  that  It 
was  constmcted  in  an  nnuaual,  unnecessary, 
and  dangerous  manner;  but  the  mere  tact 
that  two  or  three  other  crossings  were  con- 
structed In  a  different  manner  does  not  of 
itself  even  tend  to  prore  either  of  these  es- 
sential facts. 

The  second  and  third  exceptions  are  for 
the  eUluslon  of  tbe  foUowIng  tratlmony: 
The  plaintiff  asked  the  witness,  "If  the  road- 
bed beneath  the  rail  and  guard  ran  bad  been 
filled  to  within  two  Inches  at  the  tap  of  the 
rail,  would  It  have  been  posslMe  for  tlu  shoe 
to  have  been  caught  In  the  rail?"  The  plain- 
tiff further  proposed  to  thmr  the  depth  of  the 
space  necessary  to  protect  the  flange  of  the 
wheels.  We  think  this  evidence  was  clearly 
competrat,  and  that  there  was  ctmsequent  er- 
ror in  its  exclusion.  It  directly  tended  to 
prove  the  material  fact  in  controversy,— the 
defective  construction  of  the  crossing.  We 
presume  no  one  wUI  question  the  d^^  of  a 
ralhnad  company  to  cfmstmct  and  maintain 
a  safe  and  convenient  crossing  where  It  in- 
tersects the  public  highway.  Bullock  t.  Rail- 
road Co.,  105  N.  G.  18a  10  S.  B.  968;  Hlnkle 
V.  Railroad  Go.,  100  N.  C  472,  13  S.  H  864; 
Tankard  v.  Lumber  Co.,  117  N.  C.  568;  23  8. 
B.  46;  Wood,  Ry.  Law,  I  420.  The  public 
hlghway^ln  olden  times,  the  king's  highway 
—Is  the  highest  form  of  easement  known  to 
the  law,  and,  whether  by  land  or  wator,  can- 
not be  Interfered  with  except  under  the  direct 
stress  of  clrcmnatancea  The  Inventira  of 
steam  locomotion  Introduced  a  new  form  of 
common  carriers  whose  peculiar  nature,  with 
its  resulting  beoeflts,  as  well  as  duties  to  the 
public,  necessitated  the  creation  of  a  new 
form  of  highway.  Railroad  companies  can- 
not run  their  trains  on  the  ordinary  public 
road,  and.  If  they  could,  by  so  doing  they 
would  practically  destroy  their  use  to  the  pub- 
lic They  must  have  a  road  of  their  own, 
constructed  in  such  a  mannw  as  to  meet  the 
peculiar  requirements  of  their  boslness;  In 
the  construction  and  operation  of  which  they 
necessarily  acquire  peculiar  privileges  and 
uen^tlons  with  their  corresponding  duties 
and  liabilities.  These  peculiar  privileges  can 
be  given  only  In  consldentlon  of  public  serr* 
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Ice,  and  are  limited  by  the  necesBftles  of  sucb 
service.  Tbua  they  are  given  the  tight  to 
crosa  the  pnbllc  highway,  and  eren  to  dumge 
Its  location.  If  necessary;  bat  this  they  must 
do  with  as  little  InccQTenleoce  as  possible  to 
the  traveling  public.  Where  they  interfere 
with  the  highway  In  any  manner,  they  must, 
as  far  as  they  can,  make  It  as  safe  and  con- 
venient to  the  public  as  It  would  have  been 
bad  the  railroad  not  been  built;  otherwise, 
tbey  become  guilty  of  obstructing  a  public 
highway,  with  Its  consequent  civil  and  crim* 
iual  liabilities.  The  Code  (section  1967, 
subsec.  S)  provides  that:  "Every  railroad 
corporation  shall  have  power  to  construct 
their  road  across,  along  or  upon  any  stream 
•of  water,  water  course,  street,  highway,  plank 
xoad,  turnpike  or  canal  which  the  route  of  Its 
i-oad  shall  intersect  or  touch,  but  the  com- 
pany shall  restore  the  stream  or  watercourse, 
street,  highway,  plank  road  and  turnpike 
road,  thus  intersected  or  touched,  to  its  for- 
mer state,  or  to  such  state  as  not  unneces- 
sarily to  have  Impaired  its  usefulness."  Sec- 
tion 1864  gives  the  company  the  right  to  car- 
ry the  highway  under  or  over  Its  track,  as 
may  be  found  most  expedient,  and  to  acquire, 
by  condemnation  or  otherwise,  such  land  as 
may  t>e  necessary  to  use  In  restoring  the  high- 
way. The  granting  of  such  powers  presumes 
their  nse  when  necessary,  and  clearly  Indi- 
cates the  purpose  of  the  law  that  the  high- 
way ihall  be  fully  restored,  as  far  as  possible, 
at  any  reasonable  expense.  In  the  case  at 
bar,  If  the  highway  was  obstructed,  or  Its 
nse  rendered  dangerous,  by  any  unnecessary 
act  of  the  defendant,  either  in  Its  negligent 
construction  of  the  crossing  or  its  failure  to 
lieep  It  in  proper  repair,  then  the  plaintiff  Is 
entitled  .to  recover  such  damages  as  resulted 
tberefroDL  The  plaintiff  was  entitled  to 
isbow  the  dangerous  condition  of  the  cross- 
ing. This  dangerous  condition,  when  proved, 
n-oQld  be  prima  facie  evidence  of  negligence 
on  the  part  of  the  defendant  whose  duty  It 
was  to  keep  the  crossing  In  proper  condition. 
Marcom  v.  Railroad  Co.  (at  this  term)  35  S. 
E.  423.  The  defendant  might  then  either 
rest  upon  its  denial  of  the  fact,  or  show  that 
the  dangerous  condition  arose  from  circum- 
stances and  conditions  beyond  its'  control. 
For  Instance,  the  defendant  might  deny  that 
the  guard  rail  was  dangerous  to  travelers  on 
the  highway,  or,  admitting  its  danger,  might 
show  tliat  the  guard  rati  was  necessary  for 
the  safety  of  its  train;  that  it  was  laid  down 
so  as  to  cause  as  little  obstruction  or  danger 
as  possible  to  the  highway;  that  It  was  at 
the  proper  distance  from  the  main  rail,  and 
that  it  would  be  dangerous  to  fill  up  between 
the  rails  with  dirt  to  any  extent  In  other 
words,  it  might  deny  the  dangerous  condition 
of  the  crossing,  the  burden  of  proving  which 
would  rest  upon  the  plaintiff,  or  It  might  aa- 
sinue  the  burden,  and  show  that  such  condi- 
tion did  not  arise  from  any  negligence  of  Its 
own. 

TbB  phUntUTi  foortb  exception  1>  to  tbe  ex- 


clusion of  the  foIIowlQg  testimony,  as  shown 
by  the  record:  "Plaintiff  proposes  to  show 
by  this  witness  that  the  crossing  near  his 
house  on  same  road  is  constructed  like  this 
Mie,  and  that  people  have  got  their  feet 
caught  in  It  between  main  rail  and  guard 
rail."  We  think  the  evidence  was  competent. 
It  Is  essentially  dissimilar  from  the  first  ex- 
ception, because  it  Is  proposed,  not  simply  to 
show  that  this  crossing  was  like  another 
crossing,  but  that  this  crossing  was  danger- 
ous, because  another  crossing  of  similar  con- 
struction had  proved  to  be  dangerous.  Simi- 
lar causes,  under  similar  drcnmstances,  pro- 
duce  similar  results,  and  If  a  machine  of  a 
certain  make  prove  dangerous  In  ordinary 
handling  it  Is  fair  to  presume  that  other  ma- 
chines ot  the  same  make  may  be  equally  dan- 
gerous. Where,  however,  the  danger  arises 
from  some  flaw  or  defect  peculiar  to  the  indi- 
vidual machine,  and  not  arising  in  any  way 
from  Its  method  ot  construction,  this  rule 
may  not  be  applicable.  In  the  present  case 
the  evidence  was  clearly  competent.  We 
have  treated  this  case  as  depending  upon  the 
negligent  construction  of  a  crossing  at  the 
intersection  of  a  public  highway,  and  so  it  is 
presented  to  ns.  But  there  is  a  suggestion  In 
the  evidence  that  we  think  proper  to  notice. 
It  the  crossing  was  so  constructed  and  main- 
tained by  the  defendant  as  to  be  perfectly 
safe  to  any  one  crossing  Its  track  upon  any 
part  of  the  highway,  we  think  it  has  snffl- 
clently  fulfilled  Its  duty  to  the  public,  even 
if  It  were  possible  for  a  person  walking  down 
the  track  to  get  his  foot  caught  in  such  a 
manner  as  would  be  impossible  were  be  sim- 
ply in  the  ordinal?  use  of  the  highway.  A 
railroad  company  using  machinery  of  the 
most  dangerous  nature  Is  held  to  a  high  de- 
gree of  care  In  the  performance  of  Its  legal 
duties;  but  its  track  is  not  a  public  footway, 
and  It  Is  not  required  to  keep  it  in  repair  for 
sucb  a  purpose.  Of  course,  this  want  of  pre- 
vious negligence  would  not  relieve  the  defend- 
ant from  liability  for  injury  to  one  on  Its 
track  when  such  Injury  might  have  been 
avoided  by  reasonable  care  and  diligence  on 
its  part.  But  that  question  is  not  developed 
by  the  evidence. 

It  is  alleged  in  the  complaint  and  admitted 
in  the  answer  that  the  crossing  In  question 
was  "a  public  crossing  for  the  passing  <^ 
persons  and  vehicles  over  said  track." 
Whether  the  crossing  was  defective,  and,  If 
so,  whether  such  defect  was  the  cause  of  the 
Injury,  are  questions  for  the  Jury  under  prop- 
er Instmctlons  from  the  court  If  there  was 
no  defect  either  In  the  construction  {X  main- 
tenance of  the  crossing,  there  was  no  negll- 
g^ce  on  the  part  of  the  defendant  In  that 
regard,  who,  unless  sbovm  to  have  been  negli- 
gent In  some  other  respect,  would  not  be  lia- 
ble to  the  plaintiff  for  the  death  of  his  intes- 
tate. These  are  questions  to  he  settled  b; 
the  Jury  upon  a  new  trial,  which  must  be  or- 
dered  for  the  exdostOD  ot  oompetaut  teati- 
mony.  New  ttlaL 
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NBAIi      GABOLINA  GENT.  JL  CO. 

(Supreme  Court  of  North  Carolina.  Mmj  2% 

1900.) 

ACCIDENT  ON  RAILROAD  TRACK— CONTRIBU- 
TORY NiBOUaBNCE— PROVINCE  OF 
COURT.  AND  JURY. 

1.  A  penoD  killed  in  the  daytime,  while 
walking  on  a  railroad  track,  where  It  was 
straight  tor  ISO  yards,  by  a  train  going  in  tUe 
same  direction  at  a  8i»Md  in  excess  of  that 
allowed  bj  ordinance,  no  bell  being  runs,  and 
he  not  being  Been  by  the  trainmen,  tnoiigb 
ther  coald,  if  looking,  have  seen  him,  ia  gnllty 
of  contribotorjr  negligence  preTentlng  recoT- 
ery. 

2.  Plaintiff  only  having  introduced  evidence, 
and  there  being  no  contradiction  in  it,  and  its 
truth  being  admitted  by  defendant  by  demur- 
rer thei-eto  and  motion  for  nonsuit,  and  the 
only  reasonable  inference  therefrom  being  that 
plaintiff's  decedent  waa  gulltr  of  contributory 
negligence,  the  conrt  may  bo  find,  and  take  the 
case  from  the  Jury. 

Donglaa  and  Clark,  JJ.,  dlBaenting. 

Appeal  from  superior  court,  Mecklenburg 
county;  Starbuck,  Judge. 

Action  by  W.  K.  Neal.  administrator  of 
Charles  H.  Goffin,  deceased,  against  the  Garo- 
Uua  Central  Railroad  Oompany.  Judgment 
for  defendant   PlalutifC  appeals.  Affirmed. 

Jonea  &  TUlett  and  Clarkson  &  Duls,  tot 
appellant  Burwell,  Walker  &  Can&Ier,  for 
appellee. 

FCRGHBS,  J.  TUs  iB  an  action  to  recor- 
er  damages  for  tbe  wrongful  killing  of 
Charles  M.  Coflin.  The  defendant  does  not 
deny  the  killing,  but  denies  that  It  was  caused 
Its  default  or  negllgrace,  and  alleges  that 
it  was  the  result  of  tbe  negligence  of  plaln- 
ttfTs.  intestate.  The  evidence  at.  plaintiff 
showed  that  Intestate  waa  killed  by  the  shift- 
ing engine  on  defendant's  road,  In  tbe  dty 
of  Charlotte;  that  this  engine  was  running 
backwards,  drawing  a  gondola  car  atlee  It; 
that  it  was  running  at  a  high  rate  of  speed. 
In  a  westward  direction,  and  Intestate  was 
walking  on  defendant's  track,  going  in  tbe 
same  direction;  that  this  train  had  come  rery 
neat  running  over  a  team  of  mules  at  the 
street  crossing,  searing  tbe  mules,  and  mak- 
ing them  unmanageable,  and  that  the  en- 
gineer and  crew  were  watching  the  mules, 
and  laughing  at  the  drirer  trying  to  manage 
tliem.  The  road  was  straight  tos  ISO  yards, 
and,  as  the  killing  occurred  In  open  daylight, 
the  crew  and  engineer  might  have  seen  In- 
testate, and  Intestate  faaTe  seen  the  train, 
for  that  distance.  The  Intestate  was  walking 
on  the  defendant's  track  when  he  was  knock- 
ed down  by  defendant's  train,  nut  over,  and 
killed.  The  plaintiff  also  offered  In  erldence 
an  ordinance  of  the  city  forbidding  trains  to 
run  at  a  greater  speed  than  four  miles  an 
hour  while  paBSing  through  the  city,  and  re- 
quiring tbe  bell  to  be  rung.  Plaintiff  showed 
that  this  train  waa  running  at  a  high  rate  of 
speed,  and  greater  than  that  allowed  by  the 
ordinance,  and  tbat  no  bell  was  being  rung. 


The  plaintiff,  having  offered  eridfflice  as  to 
amoout  of  damages,  rested  the  case.  Defend- 
ant offered  no  evidence,  demurred  to  plalu- 
tllTs  evidence,  and  moved  to  nonsuit  plaiutiff^^ 
under  (^pter  109,  Acts  1807.  After  bearing, 
ai^ument  of  counsel,  and  uiwn  full  considera- 
tion of  the  matter,  the  court  allowed  defend- 
ant's motion,  and  aBsigned  tbe  following  rea- 
sons therefor:  "First  That  the  evidence,  If 
believed,  showed  the  defendant  guilty  ot  neg- 
ligence. Second.  That  tbe  evidence  being: 
that  offered  by  the  plaintiff,  and  without  con- 
tradiction, must,  as  to  the  pbilntlff,  be  be- 
lieved, and.  If  believed,  It  showed,  and  the- 
conclusion  could  not  be  reasonably  avoided, 
that  tbe  plaintiff's  intestate,  by  his  own  neg- 
ligence, contributed  to  cause  the  Injury. 
Third.  That  while  It  might  be  found  that, 
notwithstanding  the  negligence  of  plalntttTs- 
Intestate,  tbe  defendant  might,  by  ordinary 
care,  have  avoided  the  Injury,  the  evidence,, 
which,  as  to  the  plaintiff,  must  be  believed^ 
clearly  showed  that  notwithstanding  defend- 
ant's negligence,  the  plaintiff's  Intestate,  by 
tbe  exercise  of  ordlnai7  care,  might  himself,, 
up  to  tbe  last  moment  have  avoided  the  In- 
Jury.  Therefore  the  negligence  of  plaintUTs- 
Inteatate,  If  not  the  lurcoimate  cause,  at  least 
concurred  with  defendant's  negligence,  up  tO' 
the  last  moment,  in  t<^ther  constituting  the 
prtalmate  cause  of  tbe  injury.  The  third  is- 
sue, therefore,  should  be  answered  'No,'  and 
tbe  plaintiff  is  not  entitled  to  recover  in  the 
action.  '.  In  deference  to  this  Intimation,  tbe 
plaintiff,  having  excited,  submltt^ed  to  a  non- 
suit and  Judgment  was  entered  accnrdlngly."' 
The  plaintiff  assigned  tbe  following  grounds- 
of  error:  (1)  "Tbat  the  court  added  at  the 
end  of  the  third  Issue  tendered  tbe  dause,. 
'And,  If  so,  was  defendant's  failure  to  avoid. 
the  Injury  the  proximate  cause  thereof  7* " 
(2)  "The  plaintiff  assigns  as  error  tbe  rullngs- 
of  his  honor  sustaining  the  demurrer  and  dlsr 
missing  the  action."  (8)  "That  the  court  li» 
and  by  its  said  Judgment  dismissed  the  ac- 
tion." Tbe  evidence  was  all  introduced  by 
the  plaintiff;  the  defendant  Introduced  none; 
and  there  Is  no  exception  as  to  the  competen- 
cy of  any  of  the  evidence. 

The  court  finds  from  this  evidence  that  the 
defenctant  was  guilty  of  negligence;  and  while 
we  think  from  tbe  evidence,  taken  to  be  true, 
tbat  it  was  guilty  of  negligence,  as  this  neg- 
ligence was  shown  by  tbe  evidence  of  the 
plaintiff,  the  court  could  not  have  found  this 
issue  against  the  defendant,  If  It  had  com- 
plained of  and  excepted  to  it  and  brought  It 
bef(H«  us  for  review.  It  was  tbe  finding  of 
an  affirmative  Issue  against  the  defendant 
upon  the  evidence  of  the  plaintiff.  Sprulll  v. 
Insurance  Co..  120  N.  C  141,  27  S.  B.  89;  An- 
niston  Nat.  Bank  v.  School  Committee  of  Dur- 
ham, 121  M.  C.  100,  28  S.  B.  134;  White  T. 
Railroad,  m  N.  a  484.  27  8.  B.  1002.  But 
this  ruling  Is  not  before  us  for  review.  The- 
defoidant  neither  excepted  nor  appealed,  and 
the  plaintiff  cannot  except  to  this  finding,  be- 
cause it  is  In  bis  favor.  And  It  seems  to  u» 
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tbat  there  can  be  no  doubt  but  wbat  the  In- 
testate of  the  plaintiff  was  also  guilty  of  neg- 
ligence, If  the  evidence  be  true,  and  every 
Tvord  of  It  believed.  This  Issue  Is,  then,  not 
oue  tbat  must  be  found  by  a  Jury,  but  one 
tbat  may  be  found  by  the  court  It  does  not 
present  a  question  where  reasonable  men 
migbt  put  different  coustructions  upon  It,  and 
come  to  the  conclusion  tbat  tbe  plaintiff's  In-' 
testate  was  not' guilty  of  negligence.  If  plain- 
tlCTs  Intestate  was  walking  upon  defendant's 
road.  In  open  daylight,  on  a  straight  piece  of 
road,  where  he  could  have  seen  defendant's 
train  for  150  yards,  and  was  run  over  and 
Injured,  he  was  guilty  of  negligence.  And, 
although  tbe  defendant  may  have  also  been 
guilty  of  negligence  in  running  Its  train  at  a 
greater  rate  of  speed  than  was  allowed  by 
tbe  towu  ordinance,  or  in  not  ringing  its  bell 
as  required  by  said  ordinance,  and  In  not 
keeping  a  lookout  by  its  engineer  as  It  should 
have  done,  yet  the  Injury  would  be  attributed 
to  tbe  negligence  of  the  plaintiff's  Intestate. 
It  has  been  so  held  In  Meredith  v.  Railroad 
Co.,  108  N.  C.  616,  13  S.  E.  137;  Norwood  v. 
Railroad  Co.,  Ill  N.  C.  230,  16  S.  B.  4;  High 
V.  Railroad  Co..  112  N.  C.  385.  17  S.  E.  79. 
These  cases  bold  that  It  Is  not  negligence  In 
a  railroad  company  where  its  train  runs  over 
a  man  walking  on  tbe  railroad  track,  ap- 
parently In  possession  of  his  faculties,  and  in 
the  absence  of  any  reason  to  suppose  that  be 
was  not.  This  ts  put  apoa  the  ground  that 
the  engineer  may  reasonably  suppose  tbat  the 
man  will  step  off  In  time  to  prevent  Injury. 
In  McAdoo  V.  Railroad  Co.,  105  N.  C.  140,  11 
S.  E.  310,  this  doctrine  is  expressly  held;  and 
it  Is  further  held  in  that  case  that,  on  ac- 
count of  plaintiff's  negligence  in  standing  on 
the  road  and  allowing  defendant's  tralu  to 
run  over  him,  this  was  concurring  negligence, 
nnd  prevented  him  from  reeoverlug  damages. 
McAdoo  T.  Railroad  Co.  has  been  cited  and 
approved  on  this  point  In  Syme  v.  Railroad 
Co..  113  N.  C.  565,  18  S.  E.  114,  and  In  Smith 
V,  Railroad  Co..  114  N.  C.  744,  19  S.  B.  863, 
923,  25  L.  R.  A.  287,  and  many  other  caaes. 
We  know  tbat  it  has  been  held  In  many  cases 
that  a  railroad  company  Is  liable  for  damages 
for  carelessly  and  negligently  running  over 
and  killing  or  injuring  persons  on  Its  road,  in 
which  it  appeared  that  the  persons  killed  <a 
injured  were  also  guilty  ol  negligence;  and 
It  may  not  be  easy  to  distinguish  some  of 
these  from  the  one  under  consideration.  But 
there  Is  a  distinction,  and  a  distinct  line  of 
decisions,  as  we  have  shown  by  the  cases  we 
have  cited.  The  dlstlnctloit  does  not  seem  to 
He  so  much  In  the  negligence  of  tbe  parties, 
where  both  are  guilty  of  negligence,  as  It  does 
In  tbe  condition  of  tbe  parties.  And  we 
think,  upon  examination,  that  it  will  be  found 
that,  where  the  company  has  been  held  liable. 
It  Is  In  cases  where  tbe  party  injured  was  not 
upon  equal  opportunities  with  tbe  defendant 
to  avoid  tbe  Injury,  and  in  cases  where  there 
was  something  suggesting  to  the  defendant 
the  Injured  party's  disadvantage  or  disability; 


as  where  the  party  injured  Is  lying  <mi  tbe 
railroad  track,  apparently  drunk,  or  asleep, 
or  on  a  bridge  or  trestle,  where  be  could  not 
escape,  or  could  not  do  so  without  great  daji' 
ger.  In  such  cases,  if  tbe  engineer  saw  tbe 
party  injured  or  by  proper  diligence  should 
have  seen  blm,  the  company  Is  liable.  It  is 
In  such  cases  as  these  that  the  doctrine  of 
proximate  cause,  or  tbe  "last  clear  cbancw." 
is  called  Id  to  determine  tbe  liability. 

Tbe  doctrine  of  proxlnmte  cause— the  "last 
clear  chance"— is  firmly  established  In  tbis 
state,  and  we  have  no  idea  of  abandoning  or 
In  any  way  disturbing  it.  We  think  tbe  line 
of  cases  where  it  applies  are  distinct,  and  dis- 
tinguishable from  this  case,  whether  we  have 
succeeded  In  pointing  out  the  distincUoa  or 
not.  Indeed,  we  do  not  understand  the  plain- 
tiff to  make  this  the  principal  ground  upon 
which  be  rests  his  appeal  and  insists  upon  a. 
new  trial.  Nor  do  we  understand  the  plain- 
tiff seriously  to  Insist  but  wbat  there  is  evi- 
dence tending  to  prove — if  not  to  prove — tbat 
the  plaintiff's  intestate  was  guil^  of  negli- 
gence. But  it  Is  contended  that  If  the  intes- 
tate was  guilty  of  negligence,  the  defendant 
belug  also  guilty  of  negligence,  tbe  Intestate's 
negligence  was  what  is  termed  "contributory 
negligence,"  and  tbat  contributory  ne^lgence 
ts  an  affirmative  isstie,  and  cannot  be  found 
by  tbe  court  To  sustain  this  position,  a 
number  of  recent  cases  have  been  cited; 
among  them,  Spruill  t.  Insurance  Oo.  and 
Annlston  Nat.  Bank  v.  School  Committee  of 
Durham,  supra.  In  these  coses,  and  quite  a 
number  of  others,  it  was  held  tbat  tbe  court 
could  not  find  an  affirmative  Issue.  This 
holding  was  entirely  correct  in  those  caaes 
and  In  every  other  case  where  It  has  been 
held,  80  far  as  we  remember.  We  do  not 
wish  to  overrule  or  disturb  this  doctrine,  as 
held  In  those  cases;  but  to  our  minds  tbls 
case  is  clearly  distinguishable  from  them, 
as  we  hope  to  be  able  to  show.  In  those 
coses,  and  to  all  others,  as  we  think,  where 
this  has  been  held,  there  was  some  doubtful 
or  disputed  fact  to  be  found,  dependent  upon 
tbe  weight  or  the  credit  of  tbe  evidence.  In 
such  cases  tbe  court  cannot  find  the  facts, 
nor  even  intimate  an  opinion,  without  violat- 
ing the  statute  of  1796  (Code,  S  413);  and.  If 
the  court  has  done  so  In  this  case,  the  plain- 
tiff is  entitled  to  a  new  trial.  But  the  func- 
tion of  tbe  Jury  la  to  find  tbe  facts  (this  must 
mean  disputed  facts),  and  must  be  exercised 
where  there  la  evidence  proving  or  tending  to 
prove  the  facts  disputed.  If  there  Is  not,  it 
is  the  duty  of  the  court  to  say  so,  and  with- 
draw this  dispute— this  issue— from  the  Jury. 
Thla  was  conceded  by  the  plaintiff,  it  being 
a  negative  finding  of  tbe  issue.  But  tbe  plain- 
tiff contends  tbat  to  find  tbe  intestate  guilty 
of  negligence  was  an  atttrmatlve  finding,  and 
one  tbe  court  could  not  find.  This  Is  logic- 
ally and  legally  true  If  tbe  court  bad  to  find 
any  disputed  fact  where  there  was  any  evi- 
dence showing  or  tending  to  show  the  nega^ 
tlve  of  the  issue,  or  if  It  was.  necessuy  tbat 
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he  should  pus  vpoa  the  weight  or  credit  of 
the  evidence.  Where  this  Is  the  case,  the 
usual  rule  is  to  submit  tbe  Issue  to  the  Jury, 
with  the  instnictlon  that.  If  th^  believe  the 
evidence,  tbey  will  find  the  Issue  yes  or  no, 
as  the  case  may  be.  This  is  nsuallr  a  good 
rule,  and  In  many  cases  saves  an  appeal  to 
this  court  But  tbe  court  could  not  do  that 
In  this  case  without  impeaching  the  irfalntiVs 
witnesses.  All  the  evidence  was  offered  by 
the  plaintiff,  and  the  defendant  had  demur- 
red to  it.  This  was  anVdmission  by  the  de- 
fendant that  the  evidence  was  true.  The 
plaintiff,  by  offering  tbe  evidence,  had  vouch* 
ed  for  its  credit  He  could  not  Impeach  its 
credit  As  to  the  plaintiff,  it  stood  nnim- 
peaciied  and  unimpeachable.  It  is  true  that 
if  tbe  plaiQdff  offered  other  evidence  tending 
to  show  tbe  facts  different  then  It  would 
have  become  a  matter  for  the  Jury  as  to 
which  witness  they  would  believe.  But  both 
witnesses  stand  alike  credited,  bo  far  as  the 
plaintiff  or  the  party  introducing  them  is 
concerned.  If  this  evidence,  or  any  part  of 
It  had  been  IntiDduced  by  the  defendant  ft 
would  have  been  the  duty  of  the  court  to  sub- 
mit it  to  the  jni7t  because  the  plaintiff  would 
not  bare  been  bound  t»  give  credit  to  tbe 
defendant's  witnesses,  aad  the  defendant 
could  not  give  them  credit  by  demurring  to 
their  evidence.  But  when  tbe  defendant  de- 
murred to  the  plaintiff's  evidence  (and  but 
one  construction  can  reasonably  be  drawn 
from  it;  that  Is,  It  eonid  not  reasonably  mean 
different  things),  we  cannot  see  why  It  did 
not  become  a  question  of  law,  as  much  so  as 
if  tbe  facts  stated  in  the  evidence  had  been 
agreed  to,  as  the  facts  In  the  case^  tuid,  If 
this  is  BO,  it  certainly  became  a  question  of 
law  for  the  court  This  view  ctf  the  case  Is 
sustained  by  Williams  v.  Telegraph  Co.,  116 
N.  C.  G50,  21  8.  B.  288;  HlDShaw  v.  Railroad 
Co.,  118  N.  C.  2047,  2A  S,  E.  428;  Ice  Mfg. 
Co.  V.  Raleigh  &  a.  R.  Co.,  122  N.  C.  881,  20 
S.  E,  675;  While  v.  Railroad  Go.,  121  N.  C. 
484,  27  S.  E.  1002,— and  we  do  not  think  It 
will  be  found  to  conflict  with  any  opinion  of 
this  court  A  number  of  casee  may  be  found 
<8Dme  of  whldi  we  have  cited)  In  which  it  is 
said  that  the  court  cannot  find  an  affirmative 
Issue;  and  this  Is  true  In  those  cases,  and  In 
all  cases  trhm  die  court  would  have  to  find 
the  facts  to  establish  an  affirmative  Issue. 
But  In  this  case  the  court  finds  no  facts. 
Tbey  are  admitted  by  the  demurrer  of  the  de- 
fendant to  the  plaintiff's  testimony.  This 
being  so,  and  the  plaintiff's  evidence  clearly 
establishing  tbe  intestate's  negligence,  which 
was  .the  concurrent  cause  of  the  Injury,  the 
plaintiff  cannot  recover,  without  overruling 
the  authorities  we  have  cited,  and  many  oth* 
ers  not  dted.  The  doctrine  of  proximate 
cause  and  "the  last  clear  chance"  Is  not  in- 
volved In  this  case.  It  fails  under  the  doc- 
trine announced  In  McAdoo  v.  Railroad  Co., 
supra,  and  that  line  of  cases.  Taking  the 
view  of  the  case  we  do,  the  Judgment  of  the 
court  below. most  be  afflnned. 


FAIRCLOTH,  C.  J.  (concurring).  When 
the  plaintiff  closed  his  evidence,  defendant 
moved  that  plaintiff  be  nonsuited  for  the 
reason  that  upon  his  own  evidence  he  was 
not  entitled  to  recover.  His  honor  was  of 
opinion  that  the  evidence.  If  believed,  show- 
ed the  defendant  guilty  of  negligence:  that 
the  evidence,  being  that  of  the  plaintiff,  and 
without  contradiction,  must  ss  to  the  plain- 
tiff, be  believed,  and,  If  believed,  It  showed 
that  plaintiff's  Intestate,  by  bis  own  negli- 
gence, contributed  to  cause  tbe  injury.  Tbe 
Intestate  was  walking  on  the  track  of  the 
defendant  company  when  be  was  struck  by 
the  defendant's  shifting  engine  and  killed. 
At  the  time  he  was  struck  the  Intestate  was 
walking  along  the  track,  In  full  possession 
of  his  senses,  and  In  a  place  where  be  had  a 
full  view  of  the  approaching  engine  for  a 
long  distance.  The  trade  was  perfectly 
straight  from  tbe  place  where  the  Intestate 
was  struck  by  the  engine  to  the  crossing  of 
the  Southern  Railway  Company,  a  distance 
of  2  blocks  and  226  feet  or  1.000  feet  in 
round  numbers;  and  there  was  no  obstruc- 
tion whatever  to  his  view.  There  was  a 
path  running  alongside  of  the  track  where 
plaintiff  was  walking  at  tbe  time  the  en- 
gine struck  him.  Plaintiffs  witness  Sophia 
Lee  testified  that  she  .  saw  the  train,  and 
beard  It  coming,  and  that  plaintiff's  Intestate 
was  between  ber  and  tbe  train,  walking 
right  along  tly  track,  on  a  clear  day.  Upon 
this  evidence  it  appears  to  me  tbat  assum- 
ing the  defendant  to  have  been  negligent, 
the  causation  of  tbe  injury  was  the  concui*- 
rent  negligence  of  both  parties,  and  it  has 
often  been  held  that  In  that  event  neltbjer 
party  can  recover.  In  McAdoo  v.  Railroad 
Co.,  106  N.  &  140,  11  8.  E.  S16,— a  case  quite 
like  the  present— the  court  held  that  "the 
plaintiff  could  not  recover  If  tbe  engineer 
and  fireman,  without  actual  knowledge  of 
or  acquaintance  with  him,  bad  acted,  as  tbey 
did,  on  tbe  assumption  tbat  Intestate  would 
get  out  of  tbe  way."  "There  was  no  error 
in  the  Instruction  predicated  upon  tbe  sup- 
position that  they  failed  to  ring  tbe  bell. 
According  to  the  plaintiff's  own  testimony, 
he  stood  upon  the  track  with  his  back  to- 
wards.tbe  engine,  and  did  not  see  It  till  after 
he  was  stricken  by  It  He  was,  therefore.  In 
any  aspect  of  the  case,  negligent  and  the 
Jury  would  not  have  been  warranted  In  any 
finding  tbat  tbe  defendant  could  have  pre- 
vented tbe  injury  by  using  ordinary  care." 
Tbe  court  fui-ther  says  tbat  it  could  make 
no  difference  at  what  rate  of  speed  the  en- 
gine was  running  at  the  time.  "All  this 
mlgtat  possibly  have  been  more  clearly  pre- 
sented. If  there  had  been  a  third  Issue,  and 
bis  honor  had  said  there  was  no  testimony 
to  support  an  affirmative  finding  on  It."  Tha 
principles  stated  and  applied  In  McAdoo's 
Case  Imve  since  been  repeatedly  affirmed  by 
this  court  and  expressed  in  emphatic  lan- 
gnage.  In  Meredith  v. '  Railroad  Ool*  108  N 
a  616,  18  &  B.  137.  tbe  court  utd:  *'We 
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concur  with  the  Judge  below  In  the  opinion 
that  the  plaintiff  was  not  entitled  to  recover, 
because,  by  the  undisputed  facts,  considered 
In  an^  phase  presented  by  them,  the  plaintiff 
was  negligent  In  falling  to  see  the  train  ap- 
proaching him  from  behind,  while  the  serv- 
ant of  the  defendant  was  not  in  fault  In  act- 
ing on  the  belief  that  plaintiff  would  get  out 
of  the  way  of  the  engine  before  it  would 
reach  him."  In  Norwood  t.  Ballroad  Co^ 
111  N.  C.  230,  16  S.  E.  4.  this  court  decides: 
"If  the  engiueer  could,  by  proper  watchful- 
ness, have  seen  intestate  standing  or  walk- 
ing on  the  track,  he  would  not  hate  been 
negligent  in  acting  on  tbe  assumption  that 
Intestate  would  step  ott  in  time  to  avert  In- 
jury; and  where  the  Intestate  was  seen,  or 
could,  by  proper  care,  have  l>een  seen,  by  the 
engineer,  sitting  upright  on  the  end  of  a 
crosB-tie.  the  latter  was  Justlfled  in  believing 
that  he  would  get  out  of  danger;  and  his 
i^ailnre  to  leave  the  trade,  whether  he  was  a 
trespasser  or  licensee,  is  considered  by  the 
law  as  the  proximate  canse  of  his  death,  un- 
less It  is  shown  that  his  condition  or  situa- 
tion was  such  that  he  could  not  leave  tbe 
track,  and  that  this  was  known,  or  could, 
by  tbe  exercise  of  proper  care,  have  been 
known,  to  tbe  engineer."  In  High  v.  Ball- 
road  Co..  112  N.  a  886,  17  S.  E.  70.  this  court 
decides:  *  "Where  an  engineer  sees  on  the 
track,  In  front  of  the  engine  In  which  he  is 
moving,  a  person  walking  or  stimdlng,  whom 
he  does  not  know  at  all,  or  who  Is  known  by 
him  to  be  In  full  possession  of  his  seuses  and 
faculties,  the  former  is  justified  in  assuming, 
up  to  tbe  last  moment,  that  the  latter  will 
step  off  the  track  in  time  to  avoid  injury; 
and.  If  such  person  is  injured,  the  law  im- 
putes it  to  bis  own  negligence,  and  holds  the 
railroad  company  blameless."  "The  failure 
of  tti6  engineer  to  keep  a  proper  lookout  sub- 
jects the  company  to  liability  only  in  those 
cases  where,  if  he  had  seen  the  situation  of 
the  Injured  party.  It  would  have  become  his 
duty  to  porsae  such  a  course  of  conduct  as 
would  have  averted  It  Whether  he  saw 
the  plaintiff  at  a  distance  of  150  yards  or  of 
10  feet,  be  was  not  at  fault  In  acting  on  the 
supposition  that  she  would  still  get  out  of 
the  way.  It  is  not  material  whether  the 
train  was  moving  fast  or  slow  In  such  a  case 
as  this."  "If  tbe  plaintiff  had  looked  and 
listened  for  approaching  trains,  as  a  person 
using  a  track  for  a  footway  should.  In  the 
exercise  of  ordinary  care,  always  do,  she 
would  have  seen  that  the  engine  was  moving 
towards  her.  Tbe  fact  tbat  It  was  a  windy 
day,  and  that  she  was  wearing  a  bonnet,  or 
that  tbe  train  was  late,  gave  ber  no  greater 
privilege  than  she  would  ottamrise  have  en- 
Joyed  as  licensee,  but,  on  the  contrary, 
should  have  made  ber  more  watchful." 
"There  was  nothing  In  tbe  conduct  or  condi- 
tion of  tbe  plaintiff  tbat  Imposed  upon  the 
a^rlneer,  In  determining  what  course  he 
should  parsoe,  the  duty  of  deporting  from 
the  usual  rule  that  fb»  servant  of  a  railroad 


company  is  warranted  in  expecting  licensees 
or  trespassers,  apparently  sound  in  mind 
and  In  body,  and  In  possesion  of  their 
senses,  to  leave  the  track  till  it  Is  too  late  to 
prevent  a  collision."  In  Syme  v.  Ballroad 
Co.,  118  N.  C.  658,  18  S.  E.  114.  this  court  de- 
cides: "When  a  person  Is  Injured  while 
walking  on  a  railroad  track  by  an  engine 
tbat  he  might  have  seen  by  looking,  the  law 
Imputes  the  injury  to  his  own  negligence. 
There  being  no  testimony  tending  to  bring 
this  case  within  any  Sxceptlon  to  the  general 
rule,  we  are  of  the  opinion  that  there  was 
no  evidence  of  the  want  of  ordinary  care  on 
the  part  of  the  defendant,  while,  in  any  as- 
pect of  the  case,  the  plaintiff's  intestate  was 
negligent  in  getting  upon  the  track  in  front 
of  the  engine  without  looking,  and  In  expos- 
ing bis  person  to  injury,  when  be  might 
have  seen  tbat  tbe  engine  was  approaching, 
and  have  avoided  the  collision  by  stepping 
off  the  track."  "On  the  other  band,  the  en- 
gineer was  justified  in  assuming  that  the  In- 
testate had  looked,  and  had  notice  of  his 
approach,  and  would  clear  the  track  In  am- 
ple time  to  save  himself  from  harm.**  Other 
cases  might  be  cited  of  the  same  purport 

Tbe  defendant's  motion  was.  In  ^ect  s 
demurrer  to  tbe  plaintiff's  evidence,  admit- 
img  every  word  to  be  true,  and  every  fact 
that  can  be  gathered  from  it.  I  am  nnable 
to  see  what  is  left  for  the  jury  to  pass  upon. 
I  understand  that  when  facts  are  agreed  up- 
on, or  found  by  a  spedal  verdict  or  admit- 
ted by  demurrer,  nothing  remains  to  lie 
done,  except  for  the  court  to  apply  and  fit 
the  law  to  the  facts.  Here  the  proximate 
cause  of  tbe  Injury  Is  plainly  and  manifest- 
ly the  Joint  concurrent  negligence  of  both 
parties,  and  there  Is  no  place  found  In  these 
facts  for  what  Is  called  the  "last  clear 
cbanc&*'  When  the  facts  are  clearly  settled, 
from  wtaldh  only  one  Inference  can  be  drawn, 
the  question  Is  then  one  of  law  tor  the  court 
to  decide^  and  In  such  case  the  court  should 
take  tbe  case  from  the  Jury,  and  direct  a 
nonsuit  or  verdict  as  tbe  case  may  be.  1 
Shear,  ft  R.  Neg.  p.  68,  I  58;  Oooley,  Torts, 
670.  That  the  causes  of  tbe  injury  are  con- 
current seems  plain  according  to  these  facts. 
Possibly,  some  sort  of  logic  might  conclude 
differently,  but  that  Is  not  the  common-sense 
view  to  my  mind;  and,  when  lo^c  and  com- 
mon sense  cannot  be  reconciled*  logic  must 
give  way. 

DOUULAS,  J.  (dissenting).  It  Is  wltUn  a 
feeling  of  deep  regret  and  much  hesitation 
that  I  am  forced  to  enter  my  most  earnest 
dissent  from  the  opinion  of  the  court  I  wlsb 
I  could  agree  with  the  majority  ct  the  court 
that  its  opinion  does  not  conflict  wlOi  our 
former  rulings,  but  I  am  utteriy  nnable  to 
do  so  with  those  cases  befbre  me.  That 
plain  words  may  have  a  bidden  legal  mean- 
ing utterly  at  nrlance  with  tbe  ordinary 
usage  of  the  language,  and  whidi  I  did  not 
Intend  them  to  have,  and  nevor  dreamed  they 
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could  have,  'when  I  used  them,  Is  beyond  my 
com^vhensioa.  Feeling  as  I  do,  I  would 
be  untrue  to  myself  were  I  to  concnr  la  an 
opinion  wblcb,  to  my  mind,  destroys  tbe  prin- 
ciple of  our  recent  decisions.  Is  In  direct  vio- 
lation of  tbe  statute,  and  flatly  contravenes 
tbe  letter  and  tbe  spirit  of  the  constitution. 
The  rule  aa  now  laid  down,  stripped  of  its 
Incidents,  is  as  follows:  "That  the  court  may 
withdraw  an  Issue  from  the  Jury,  and  direct 
an  affirmative  finding  of  contributory  negli- 
gence against  the  plaintiff,  whenever  It  tblnlis 
that  the  evidence  of  tbe  plaintiff's  own  wit- 
nesses is  sufficient  to  prove  the  fact  In  contro- 
versy." That  Is  all  there  Is  in  It,  dilate  It  as 
we  may.  It  Is  true  the  court  says,  "provided 
there  Is  no  conflict  In  tbe  testimony."  but 
Rucb  a  want  of  conflict  does  not  of  itself 
in  ove  the  issue.  There  may  be  only  one  wit- 
ness or  fifty  witnesses  swearing  to  the  same 
ttiiugt  and,  unless  they  swear  to  enough  to 
prove  the  fact  In  Issue,  neither  the  court  nor 
the  Jury  can  find  It  to  be  true.  This  line  of 
Toasonlng  forces  me  to  the  conclusion  which 
this  court  has  recently  so  repeatedly  and  era- 
Iihatlcally  announced,  but  which  It  now  seems 
at  least  partially  to  repudiate,— that  tbe  conrt 
can  never  direct  an  affirmative  finding  of  fact. 
To  do  so,  U  would  be  necessaiy  for  tbe  court' 
to  pass  directly  upon  tbe  weli^t  of  tbe  evi- 
dence, and  to  find  that  it  was  of  sufficient 
Wright  to  overcome  the  negative  presump- 
tion always  arising  from  the  burden  of  proof; 
In  other  words.  It  would  be  saying,  in  the 
teeth  of  tbe  statute,  that  a  fact  wblcAi  tbe 
law  required  to  be  proved  had  been  "suffi- 
ciently proven."  And  yet  Mr.  Joatlce  Fur- 
ches,  speaking  for  a  unanimous  court  In 
Annlaton  Kat  Bank  r.  School  Committee  (rf 
Durham,  121  N.  C.  109,  28  S.  B.  JM,  says  that 
this  cannot  be  donct  using  the  following 
wordB*.  "But  no  matter  bow  atrtmg  and  un- 
eoniradieted  the  evidence  is  in  support  of  the 
issue,  tbe  conrt  cannot  withdraw  such  Issue 
from  the  Jury,  and  direct  an  affirmatlTe  find- 
ing. To  do  this  iB  to  violate  the  act  of  1796 
(section  413  of  the  Code)."  In  White  v.  Rail- 
road Co..  121  N.  a  484,  488,  27  S.  B.  1002,  the 
same  jQsttce,  again  speaking  tot  a  unani- 
mous oourt,  says:  "The  oourt  can  never  find 
nor  direct  an  affirmative  flndlnif  ^  ^tae  jury. 
The  most  tbe  conrt  can  do  Is  to  Inscnict  tbe 
Jury,  where  there  la  no  conflict  of  evidence 
that.  If  they  believe  tbe  evidence,  they  should 
find  yes  or  no,  as  the  case  may  be."  In 
Wood  V.  Bartholomew*  122  C.  177,  186, 
29  a  B.  960,  Justice  Fnrches.  again  speaking 
for  a  unanimous  court,  says:  'The  burden  of 
the  issue  of  contributory  negligence  Is  on  tibe 
defendant  It  Is  an  affirmative  Issue,  and 
oannot  be  fonnd  by  the  court.  It  most  be 
determined  by-  the  Jury.*'  Other  opinions  of 
tbe  same  learned  Justice  contain  eqireealona 
to  the  same  effect  Tbe  Italics  are  my  own. 
These  emphatic  expressions  were  neither 
casual  nor  obiter,  but  were  osed  In  the  de- 
cision of  auestlws  dlrecQy  raised,  and  In  an- 
swer to  the  strenuous  contentions  of  conn- 
ad  nzsed  in  repeated  and  daboiata  ugn- 


ments.  Ttils  court,  at  the  last  term,  after 
most  careful  consideration,  speaking  without 
dissent  through  Mr.  Justice  Montgomery,  In 
Crews  V.  Cantwell,  125  N.  C.  516,  519,  84  S. 
EL  688,  after  Intimating  that  tbe  burden  was 
really  on  the  defendant,  uses  the  following 
language!  "The  Instruction  tiieu  of  his  hon- 
or was  erroneous,  for,  as  tbe  burden  of  proof 
was  assumed  by  the  plaintiff,  the  court  could 
not  withdraw  tbe  issue  from  the  Jury.  An- 
ntston  Nat.  Bank  v.  School  Committee  of  Dur- 
ham, 121  N.  a  109,  28  S.  £L  134.  In  that 
case  Justice  Furches,  delivering  th»  opinion 
of  the  court  said:  'But,  no  matter  how 
strong  and  oncontradictory  the  evidence  is 
in  support  of  tbe  Issue,  the  court  cannot  with- 
draw such  issue  from  tbe  Jury,  and  direct  an 
affirmative  finding.' "  It  should  be  noted 
that  in  that  case  the  court  based  its  Judg- 
ment solely  upon  tbe  fact  that  tbe  plain- 
tiff had  assumed  the  burden  of  proof,  and 
made  no  allusion  whatever  to  the  fact  that 
tbe  only  evidence  was  that  of  the  plaintiff. 
Mr.  Justice  Clark  has  used  similar  language 
in  speaking  for  the  court  and  does  not  wish 
now  either  to  modify  or  withdraw  It  Speak- 
ing for  a  unanimous  court  in  Sherrill  v.  Tele- 
graph Co.,  116  N.  G.  656,  21  S.  E.  429,  he  says, 
on  page  667, 116  N.  C,  and  page  429,  21  S.  E.: 
"But  when  the  plaintiff  makes  out  a  prima 
fade  case,  then  to  instruct  tbe  Jury  that  the 
evidence  rebuts  It  and  overcomes  It  is  to  In- 
vade the  province  of  the  Jury,  and  violates 
chapter  452  of  the  Acts  of  1796  (Code.  S  418), 
which  forbids  an  expression  of  opinion  by  tbe 
Jn^e  upon  tbe  weight  of  the  evidence." 

I  may  be  pardoned  for  citing  some  of  tbe 
opinions  of  the  conrt  written  by  myself. 
They  are  In  plain  words,  plainly  setting  forth 
tbe  views  I  was  known  to  possess  and  In- 
tended to  eivress.  Whatever  other  faulta 
they  may  have,  my  opinions  are  neither  tbe 
Intangible  mists  of  summer  nor  the  shifting 
winds  of  Mard).  In  Sprulll  v.  Insurance  Co., 
120  N.  a  141.  27  S.  E.  39,  during  my  first 
term  npon  the  bench.  It  is  said  tor  a  nnani- 
mons  court:  "Where  there  Is  no  evidence,  or 
a  mere  scintilla  of  evidence,  or  tbe  evidence 
Is  not  sufficient  in  a  Just  and  reasonable 
view  of  it  to  warrant  an  Inference  of  any 
&ct  In  issue,  the  court  should  not  leave  tbe 
Issue  to  be  passed  upmi  tiy  the  Jnry,  but 
should  direct  a  verdict  against  the  party  up- 
(m  whom  tbe  burden  of  proof  rests.  That 
the  verdict  ahoidd  be  directed  a^lnst  the 
party  upon  whom  rests  the  burden  of  proof 
la  the  essence  of  the  rul&  *  *  *  If  tbe 
verdict  of  a  Jnry  Is  "m.  tbe  opInI(a  of  the 
court  against  the  weight  ot  evidence,  It  can 
be  set  aside;  and  to  the  proper  exercise  of 
this  discretion  there  can  be  no  objection. 
But  to  permit  the  Judge  to  pass  upon  the  suffi- 
ciency of  tlie  evidence  necessary  to  rebut  a 
legal  presumption  without  submission  to  the 
Jury  would  InMnge  vjfoa  tbe  exclusive  pow- 
ers ttf  the  Jniy.  •  *  •  Tbe  role  laid  down 
In  some  authorities  that  wherever  tbe  Judge 
would  be  Justified  In  setting  aside  tbe  ver^ 
diet  as  against  tbe  weight  of  e^ence^  he- 
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wonU  be  equally  juetlfled  tn  taking  the  ease 
from  the  jury  and  dlrectlnc  a  Tenilet,  cannot 
receive  our  sanction.  It  la  not  the  law  In 
North  Carolina,  and  nerer  can  be  under  our 
preaent  cotutltutlon.  The  anclmt  mode  of 
trial  by  Jury*  guarantied  by  the  constitu- 
tion la  that  at  common  law,  and  Is  none  the 
less  the  right  of  the  dtbtoi  than  It  was  of 
the  subject.  Direction  of  a  Verdict  and  grant- 
ing a  new  trial  are  essenUaUy  different  In 
nature  and  effect  The  one  regulates  the 
trial  by  Jury,  the  othor  dmles  it;  the  we 
recommits  the  case  to  the  Jury,  the  otiier 
takes  It  away  completely;  the  one  merely  re- 
opens the  case  for  a  fairer  trial,  while  the 
other  ends  It  without  redress,  laTe  the  pre- 
carious method  of  appeal,  where  findings  of 
fact  can  he  reviewed  only  from  the  meager 
notes  of  the  Judge  and  the  uncertain  recol- 
lectlim  of  counsel.  The  mere  fact  that  the 
Judge  can  never,  save  by  waiver  or  consent, 
render  a  verdict,  but  can  direct  It  only  In 
the  name  of  the  Jury,  shows  the  Intent 
and  spirit  of  the  law.  These  principles  are 
'fundamental,'  and  'a  frequent  recurrence* 

.  thereto  Is  of  constltntlonal  obligation."  This 
case  appears  to  have  been  cited  In  more  than 
W  different  cases.  Including  the  opinion  of  ; 
the  court  from  which  I  am  respectfully  dla- 
sentlng.  In  Cox  v.  Railroad  Co.,  123  N.  a 
004,  31  S.  E.  ft48.  this  court,  In  reviewing 
SpniUl's  Case,  s^s:  "Had  the  question  not 
been  again  presented  by  connscl.  It  would  al 
most  seem  needless  to  repeat,  what  we  have 
so  often  said,  that  the  burden  of  proving 
negligence  rests  upon  the  plaintiff,  while  the 
onus  of  showing  contributory  negligence  rests 
upon  the  defendant  In  both  cases  this  must 
be  shown  by  a  greater  wdght  of  the  evi- 
dence, and  of  this  relative  weight  the  Jury 
alone  can  determine.  A  negative  presump- 
tion necessarily  accompanies  the  burden,  and 
remains  until  the  burden  Is  lifted  or  shifted 
by  direct  admissions  or  a  preponderance  of 
proof.  •  •  •  Where  there  is  evidence 
tending  to  prove  negligence  on  the  part  of 
both  parties,  the  case  must  ialwaya  be  sub- 
mitted to  the  Jury,  and  It  makes  no  difference 
If  this  evldt'nce  appears  In  the  testimony  of 
the  plaintiff.  The  court  may  say  to  the  Jury 
that  there  is  no  evidence  tending  to  prove 
a  fact,  but  it  can  never  say  that  a  fact  Is 
proved.  *  *  *  It  Is  the  settled  rule  of  this 
court  that  a  verdict  can  never  be  directed  In 
favor  of  the  party  upon  whom  rests  the  bur- 
den of  proof,  who  In  all  cases  Is  considered 
to  have  the  atflrmatlve  of  the  issue,  whatever 
may  be  its  form.  Though  this  rule  was  dis- 
cussed and  reaffirmed  In  SprulU  v.  Insurance 
Oo.,  320  N.  C.  141,  27  S.  B.  89,  It  did  not  have 
its  origin  in  lliat  case,  but  In  Wittkowslcy  v. 
Wasson,  71  N.  C.  4r>l,  where  the  doctrine  was 
distinctly  laid  down  in  the  following  words, 
quoted  from  the  opinion  of  Wells.  J.,  In  the 
(■onrt  of  exchequer  chnmber:  'There  Is  In 
every  case  a  ppellmlnary  question,  which  la 

'  one  of  law,  viz,  whether  there  is  any  evi- 
dence on  which  the  Jury  could  properly  find 
the  question  fw  the  party  on  whom  the  bur- 


den of  proof  lies.  If  there  la  not,  the  Judge 
ought  to  withdraw  the  question  from  the 
Jury,  and  direct  a  nonsuit  If  the  onus  Is  <hi 
the  plaintiff,  or  direct  a  verdict  tor  the  plain- 
tiff If  tiw  onus  la  on  the  defendant'  In  other 
words,  the  verdict  must.  In  eltiier  event,  be 
directed  against  the  party  on  whom  lies  the 
onus,  and  1^  necessary  implication  can  nev- 
er be  directed  In  his  favor.  *  •  •  The 
burden  of  proving  contributory  negligence  is 
always  upon  the  defendant.  Therefore  a  di- 
rection In  hla  favor,  baaed  In  any  degree  up- 
on the  contributory  negligence  of  the  plain- 
tiff, would  be  a  direction  In  favor  of  the 
party  upon  whom  rested  the  burden  of  proof, 
which  Is  directly  opposed  to  the  uniform  cur- 
rent of  our  declslona.  If  there  had  been  any 
reasonable  doubt  that  the  burden  of  proving 
contributory  negligence  rested  upon  the  de- 
fmdnnt  It  has  been  set  at  rest  by  chapter  Si 
of  the  lAws  of  1887.  •  •  •  It  therefore 
follows  that  on  a  motion  for  a  nonsuit  the 
court  can  consider  only  the  evidence  relat- 
ing to  the  negligence  of  the  defendant  and. 
If  there  Is  more  than  a  sdntllla  tending  to 
prOT'e  such  n^llgence,  the  motion  must  be 
denied,  and  the  ease  aubmltted  to  the  Jury." 
That  case  dtea  a  large  number  of  authorities, 
which  it  Is  needless  now  to  recite.  Can  there 
be  any  question  as  to  its  meaning?  There 
was  a  single  dissent  In  Bolden  v.  Railway 
Co.,  123  N.  C.  614,  81  B.  E.  861,  this  court, 
with  a  single  dissent  aays:  *'By  force  of 
statute,  as  well  as  a  settled  rule  of  decision, 
the  plea  of  contributory  negligence  is  an  af- 
firmaUve  defense,  In  which  the  burden,  both 
of  allegation  and  proof,  rests  upon  the  de- 
fendant. It  la  tme  tltat  contributory  negli- 
gence may  be  shown  by  the  evidence  of  the 
plaintiff,  but  whether  the  weight  of  that  evi- 
dence is  sufficient  to  overcome  the  preeump- 
tlon  in  his  favor  arising  from  the  burden  of 
proof  is  a  question  tor  the  jury.  The  action 
of  the  plaintiff  in  going  upon  the  bridge  was 
argued  as  contribatory  negligence,  but,  if  11 
be  viewed  as  an  Implied  assumption  of  risk, 
the  same  rule  will  apply.  Both  doctrines  an' 
alike  as  being  In  the  nature  of  a  plea  of 
confession  and  avoidance.  Inasmuch  as  they 
are  affirmative  defenses  set  up  to  excuse  the 
negligence  of  the  defendant.  As  such,  the 
burden  of  proof  la  In  both  cnaea  upon  the 
defendant,  and  an  ^ssue  can  be  found  In  Its 
favor  only  by  a  Jury."  lu  the  subsequent 
cose  of  Cogdell  v.  Railroad  Co.,  124  N.  C.  30*2. 
32  8.  E.  70G,  it  is  said  by  a  unanimous  court 
that:  '*Ctmtrlbutory  negligence  and  assump- 
tion of  risk,  being  In  the  nature  of  pleas  in 
confession  and  avoidance,  are  affirmative  de- 
fenses, and  cannot  be  considered  on  a  motion 
for  nonsuit;"  citing  Bolden  v.  Railway  Oo^ 
supra.  It  Is  useless  to  further  cite  the  large 
number  of  cases  wherein  this  court  has  said 
that  the  court  could  never  direct  an  afflrma- 
tlve  finding.  If  It  did  not  mean  "never" 
when  it  said  it  in  the  above  cases,  I  suppose 
It  did  not  mean  it  in  the  others.  I  meant  It 
then,  and  mean  It  now. 
The  nde  now  adopted  the  court  Is  aa 
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adaptation  oT  the  federal  mle;  and.  while  It 
may  Had  a  tmne  with  us  ad<^tlon.  It  is 
Mt  to  tbe  manner  born,  and  is  the  legitimate 
oCtoprlng  ntithfsr  of  onr  CMistltntton  nor  of 
oar  lawa  The  federal  courts,  as  veil  as 
those  ct  some  few  of  the  states,  still  adhere 
to  the  EkigUab  practice  of  allowing  tbe  court 
to  express  an  opinion  upon  the  weight  of  the 
erldence;  that  is,  the  court,  under  this  role, 
may  In  all  cases  say  to  tbe  Jury  what  it  thinks 
ought  to  be  their  verdict.  This  practice 
which  may  swre  to  explain  some  decisions 
hi  those  tribunals  where  it  still  exists,  has 
been  repudiated  by*  a  large  majority  of  the 
states,  and  was  posttlTe^  prohibited  by  stat- 
ute in  this  state  as  far  back  as  1796.  This 
pndilblttoa  has  bem  Inreught  forward  In  soc- 
cesrire  compilations,  and  is  stlU  In  force  as 
section  413  of  tbe  Code,  whldi  reads  as  fol- 
lows: "No  Judge,  In  giving  a  charge  to  the 
petit  Jury,  either  In  a  civil  or  a  crhulnal  ac- 
tion, shall  give  an  c^lon  whether  a  fact  Is 
fully  or  snflidentiy  proven,  anch  matter  being 
the  true  oflice  and  province  of  the  Jury;  but 
be  shall  state  In  a  plain  and  correct  manner 
tbe  evidence  givai  in  tbe  case,  and  declare 
and  explain  the  law  arising  thereon."  This 
distinct  line  of  demarkatlon  between  the  pow- 
ers (tf  the  Judge  and  tbe  Jury,  established  In 
the  childhood  of  onr  state,  and  remaining  in 
fnll  force  for  more  than  a  hundred  years, 
has  become  a  fundamental  part  of  "the  law 
of  the  land."  I  am  aware  that  there  are 
s«ne  cases  tending  to  sustain  the  rule  now 
adopted  by  the  court,  but  th^  were  decided 
before  I  came  upon  the  bench,  and  are  in  di- 
rect conflict  with  onr  later  as  well  as  onr 
eariler  dedsions.  The  earliest  case  cited  by 
ttie  court  is  that  of  Ueredlth  v.  Railroad  Oo., 
106  N.  a  61tt.  13  S.  E.  tan,  decided  in  1881. 
which  cttea  upon  this  point  only  the  cases  of 
HcAdoo,  Parker,  and  Dally.  In  HcAdoo's 
Case  all  the  issues  were  submitted  to  the 
Jury,  and  nme  found  by  the  court  In  Daily's 
Case  (decided  in  1880),  U  S.  B.  320^  while 
the  ooort  bdow  held  that  ttie  idalntlff,  who 
was  an  Idiot,  could  not  recover,  on  account 
of  hto  contributory  negligence,  this  court  held 
that  there  was  no  evidence  tending  to  prove 
the  negligenee  ol  the  defendant  Parker's 
Case.  86  N.  a  2^  was  decided  befwe  the 
passage  of  the  act  of  1887  (chapter  88),  which 
cq>res8ly  provides  "that  In  all  actloiw  to  re* 
cover  damages  by  zeason  at  the  negligence  of 
the  defmdant,  -when  ecmtribntory  negligence 
Is  relied  nptm  as  a  defense,  it  shall  be  set 
19  In  the  answer  and  proved  -im  tta  trial." 
I  am  also  aware  that  there  have  beui  two  or 
three  dicta  to  the  same  effect,  but  I  do  not 
feel  boimd  by  them.  I  am  not  responsible 
for  all  that  may  be  said  in  an  opinion  from 
which  I  do  not  dissent  but  only  for  sneb 
matters  as  are  necessarily  Involved  In  the  de- 
daitm  of  the  case.  Dicta  are  the  overflows 
of  Judicial  leuDlng,  and,  like  the  freshets  In 
onr  streams,  are  always  dangerous,  and  gen- 
erally harmful.  Occasionally  th^  add  fer- 
ttUty  to  the  fair  telds  of  Jurisprudence,  but 
more  oCtan  they  tend  to  cut  gullies  through 


well-established  principles,  or  to  create  stag- 
nant ponds  of  doubt  whose  mist  and  malaria 
are  equally  dangerous. 

The  tendency  of  Judges  to  Invade  tbe  prov- 
ince of  the  Jury  la  shown  throiigliout  the  en- 
tire hi&tOTy  of  tbe  law,  and  tbe  surrlTal  of 
the  system  In  full  vigor  as  tbe  foundation 
stone  of  Anglo-American  Jurisprudence  Is  In 
Itself  the  strongest  proof  of  its  inherent  merit. 
Courts  of  equity  from  the  first  refused  to 
recognize  the  system,  and  we  have  recently 
seen  to  what  extent  a  trial  by  Jury  can  be 
evaded  by  proceedings  In  Injunction  and  In 
the  nature  of  contempt  Courts  of  admiralty, 
following  the  principles  of  the  civil  law,  have 
also  discarded  tbe  Jury;  and  it  Is  a  significant 
fact  that  they  also  hare  refused  to  recognize 
the  doctrine  of  contributory  negligence,  al- 
ways apportioning  the  damages  in  proportI(Hi 
to  the  comparative  negligence  of  the  parties. 
In  view  of  this  tendency,  this  court  has  felt 
It  Its  duty  more  than  once  to  assert  the  In- 
dependence ot  the  jary.  In  Cable  v.  Rail- 
way Oo.,  122  N.  0.  tt02,  900,  2d  S.  B.  879, 
the  court  says:  'This  court  does  not  favor 
the  growing  practice  of  taking  cases  from  tbe 
Jury.  The  Jury  is  a  constitutional  body,  as 
mudi  so  88  the  court  Itself,  and  In  the  exer- 
cise of  Its  peculiar  powers  of  equal  respousi- 
bllity  and  independence."  In  State  v.  Shule, 
82  N.  0. 153,  the  court  says:  "We  think  there 
was  error  in  the  mode  of  conducting  tbe  trial. 
*  •  •  There  was  a  departure  from  the  es- 
tablished mode  of  proceeding,  and  the  wisest 
policy  is  to  check  Innovation  at  once;  par- 
ticularly as  In  this  case  It  concerns  the  'trial 
by  Jury*  which  the  'bill  of  rights*  declares 
'ought  to  remain  sacred  and  Inviolable.*  This 
Innovation  Is  that,  instead  of  permitting  the 
jury  to  give  their  verdict,  the  court  allows  a 
verdict  to  be  ent«%d  for  Qiem,  such  as  It  is 
to  be  presumed  the  court  thinks  they  ought 
to  render,  and  then  they  are  asked  if  any  of 
them  disagree  to  It;  thus  making  a  verdict 
for  them,  unless  they  are  bold  enough  to 
stand  out  against  a  plain  Intimation  of  the 
opinltm  of  tbe  court"  The  court  then  pro- 
ceeds to  lay  down  the  rule  substantially  as 
stated  In  SpruiU  v.  Insurance  Co.,  supra.  In 
State  V.  Allen,  48  N.  a  257,  282,  Judge  Peai^ 
son,  speaking  for  the  court,  says:  "It  Is  our 
duty  to  see  to  It  that  the  trial  by  jury  shall 
remain  *sacred  and  inviolable,*  and  If,  upon 
the  circuits,  there  has  grown  up  any  practice 
encroaching  upon  the  trial  by  Jury  as  'hereto- 
fore used,'  although  such  practice  may,  to 
some  extent  have  been  sanctioned  by  deci- 
sions of  this  court  It  is  our  duty  to  put  a 
stop  to  It;  and,  while  we  will  not  allow  a 
Jnry  to  encroach  upon  the  province  of  the 
Judge,— 1.  e.  to  declare  and  explain  the  law, 
and  undertake,  by  an  abuse  of  their  power, 
to  decide  questlcais  of  law,— on  the  other 
hand,  we  are  equally  solicitous  to  see  that 
the  court  shall  not  commit  usurpation  npon 
tbe  true  office  and  province  of  the  Jury.*  Rep- 
etition of  error  can  never  Justify  the  viola- 
tion oi  a  positive  enactment  of  a  statute, 
much  less  the  Infring^p|^oJ^Q,nrta^|^ 
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IH-tncli^  upon  which  oar  lodal  cadstence  Is 
dRcIared  to  rest-  An  «rrw  may  have  cr^t 
Into  our  practice  by  reason  of  the  Judges  not 
having  atts^^ed  due  Importance  to  the  dls- 
tlDction  between  the  condition  of  things  In 
England,  whence  we  axe  In  the  habit  of  tak- 
ing our  notl(Hia  oi  law,  and  the  condition  of 
things  here,  where  the  trial  \>j  Jury  Is  pro- 
tected both  by  the  constitution  and  by  legis- 
lative enactment  A  Judge  Is  not  at  liberty 
to  express  an  (^Inlcm  as  to  the  sufficiency  of 
the  evidence.  When  there  Is  a  defect,  or  en> 
tire  absence  of  evidence,  It  Is  his  duty  so  to 
Insbiict  the  Jury;  but.  If  there  be  any  ccan- 
petent  evidence,  relevant  and  tending  to  prove 
the  mattor  In  issue,  It  Is  'the  true  office  and 
province  of  the  Jury'  to  pass  upra  It^  although 
the  evidence  may  be  so  slight  that  any  one 
will  exclaim,  *CertaInly  no  Jury  wlU  find  the 
fact  upon  sudi  insufficient  evidence.'  Still 
the  Judge  has  no  right  to  put  his  opinion  in 
the  way  of  the  tree  action  of  the  Jury,  even 
should  he  deem  It  necessary  to  do  so,  In  order 
to  prevent  them  from  being  misled  by  the 
arguments  of  couns^  or  th^  own  want  of 
apprehenslMi.  It  Is  true,  Juries  yrtll  some- 
times find  strange  verdicts,  acting  under  the 
influmce  ef  Ignorance  or  of  prejudice,  but  In 
general  Juries  are  honest,  and  It  Is  considered 
safer  for  the  llva  and  property  of  the  people 
to  submit  to  the  Inconvenience  ot  particular 
cases  of  this  kind  than  In  any  wise  to  allow 
the  Judge  to  encroach  upon  the  true  office 
and  province  of  the  Jury.*  This  partial  evil 
Is  In  a  great  measure  obviated  by  allowing 
the  Judge  to  grant  a  new  trial  In  all  cases 
(mcept  where  a  party  Is  acquitted  npcm  a 
criminal  charge)  whenever  he  thinks  the  Jury 
have  found  against  the  weight  of  the  evi- 
dence." I  have  no  apology  to  make  toe  quot- 
ing so  much  of  this  opinion.  It  Is  a  great 
(pinion  ot  a  great  Judge,  fuUy  equal  In  Im- 
portance to  that  of  Hoke  t.  Henderson,  about 
which  we  have  recently  heard  so  much.  I 
have  given  to  the  latter  opinion  the  deliberate 
assent  of  my  Judgment  and  my  conscience, 
and  have  carried  It  to  ite  fullest  legitimate 
extent  In  doing  so  I  have  nothing  to  re- 
tract, but  I  feel  equally  bound  by  the  nnA&c- 
lying  principles  of  State  r.  Allen.  Are  the 
constitutional  rights  of  the  officeholder  any 
more  sacred  than  the  constitutional  guaran- 
ties of  the  citizen?  I  think  not  I  under- 
stand the  opinion  of  the  court  to  admit  that 
there  is  suffici^t  evidence  tending  to  prove 
the  negligence  of  the  defendant  and  to  base 
Its  Judgment  purely  upon  the  ccmtrlbutory 
negligence  of  the  plaintiff,  which  It  presumes 
to  hare  been  shown  beyond  the  possibility  of 
a  reasonable  doubt  Itshonld  be  borne  In  mind 
tbat  much  of  the  evidence  upon  which  the 
court  apparently  relies  as  showing  contribu< 
tory  negligence  was  broughtout  bythe  defend- 
ant on  cross-examination.  That  driving  a  train 
at  a  greater  rate  of  speed  than  that  allowed  by 
law  Is  at  least  evidence  of  negligence  Is  well 
settled.  In  Railway  Co.  v.  Ives,  144  U.  S. 
418,  12  Sup.  Ct.  683,  36  L.  Ed.  4S0.  the  court 
says:  "Indeed,  it  has  been  held  in  many 


cases  that  the  rannlng  at  railroad  trains  with- 
in the  Umltft  of  a  dty  at  a  rate  of  speed  greats 
er  tban  is  allowed  by  an  ordinance  of  such 
city  Is  negligence  per  se  [citing  authtnitles]. 
But  perhaps  the  better  and  more  generally 
accepted  rule  Is  that  audi  an  act  tm  the  part 
of  the  railroad  company  Is  always  to  be  oon- 
sldered  by  the  Jury  as  at  leasta  drcomstance 
from  which  negligence  may  be  infored,  in  de- 
termining whether  the  company  was  or  was 
iu>t  guilty  ot  n^llgence."  The  opinion  of  the 
court  01^)0808  of  the  case  at  bar  In  the  tol- 
lowli^  words:  "And  it  seons  to  na  Uiat 
there  can  be  no  donbt  but  what  the  Intestete 
of  the  plalntttE  was  also  guilty  of  negligence 
U  the  evidence  be  true,  and  every  word  of  it 
believed.  This  Issue  Is,  then,  not  one  that 
must  be  found  by  a  Jury,  but  One  that  may 
be  found  by  the  court  It  does  not  present 
a  questlra  where  reasonable  men  might  put 
different  constmctlwia  upon  It,  and  come  to 
the  conclusion  that  the  platntlfTs  Intestete 
was  not  guilty  of  negligence.*'  By  this  I  pre- 
sume the  court  means  that  the  negligence  of 
the  deceased  was  the  ultimate  pnnimate 
cau8&  This  lemarkaMe  finding,  coupled  with 
the  unqualified  assertion  tbat  no  reasonaUe 
man  can  put  a  different  construction  upcm  It 
becomes  still  more  remarkable  In  view  of  the 
fact  that  two  members  of  this  court  have  put 
a  different  ccmstructlon  upon  It.  This  ex- 
quisite but  unconscious  satire  upon  the  rule 
Itself  well  lUustrates  Its  Inherent  fallacy.  I 
do  not  mean  to  be  flippant  or  to  treat  the 
oplnlm  of  the  court  with  any  disrespect  but 
surely  it  is  a  legitimate  argnmmt  to  show 
that  It  necessaniy  involves  a  reductlo  ad  ab- 
surdum.  If  reascmable  men  cannot  take  a 
different  view  of  this  nuttw,  it  follows  that 
the  two  Judges  who  have  takm  a  different 
view  of  it  cannot  be  considered  as  reasonable 
men.  But  suppose  two  other  Judges  should 
In  some  other  case  have  the  misfortune  to 
differ  from  a  majority  of  the  court  as  to  the 
^ect  of  the  evldoiee,  they  also  would  come 
under  the  ban.  This  would  leave  the  remain- 
ing member  of  the  court  far  above  his  asso* 
dates  upcm  the  lonely  pedestal  of  solltery  in- 
fallibility. Suppose  he,  too,  should  (all  from 
his  high  estate,  what  would  becrane  of  the 
court?  And  yet  this  court  must  say  that  a 
reasonable  man  can  draw  bnt  one  condmriou 
from  the  evidence,  or  the  case  must  go  to  the 
Jury.  Why  not  let  It  go  to  the  Jury,  as  was 
said  in  Allen's  Case  should  be  done,  to  all 
cases  of  doubt?  The  court  Is  not  only  putting 
Itself  In  the  place  of  the  Jury,  but  Is  deciding 
the  case  by  a  majority  verdict 

Anotb«  exceedingly  able  and  interesting 
opinion  Is  the  dissenting  opinion  of  Justice 
Bynum  In  Wlttkowaky  t.  Wesson,  71  N.  C, 
on  page  408.  The  present  attitude  of  the 
court  renders  that  opinion  almost  proidietlc. 
The  opinion  of  the  court  In  tiie  case  at  bar 
says  that  &e  evidence  Introduced  by  toe 
platotlff  must  be  token  as  true,  as  tar  as  he 
Is  concerned.  This  absotutely  reverses  the 
reason  of  the  rule.  A  party  Is  estt^ped  from 

impeaching  the  credlbilit., 
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bat  not  from  denying  the  correctnesB  of  their 
statements.  Moreover,  much  of  the  evidence 
was  brought  out  by  the  defendant  on  cfobs- 
examtnatlon.  On  a  motion  tor  nonsuit,  the 
defendant  admits  tbe  truth  of  the  plaintiff's 
evidence,  which  must  be  construed  in  the 
light  most  favorable  to  the  plaintiff.  So  con- 
struing the  evidence,  can  any  one  say  that, 
if  the  engine  had  been  going  at  not  more 
than  four  miles  an  hour,— tbe  maximum 
speed  allowed  by  the  ordinance,— the  engl* 
neer  could  not  have  stopped  In  time  to  pre- 
vent the  killing?  As  the  intestate  was  golog 
in  the  same  direction,  if  he  were  walking  at 
the  rate  of  three  miles  an  hour,  tbe  train 
would  have  galaed  on  him  only  one  mile  In 
an  hour.  The  Intestate  Is  presumed  to  have 
known  the  law,  and  he  had  a  right  to  assume 
that  the  defendant  would  obey  tbe  law.  He 
had  a  right  to  presume  that  the  defendant 
would  give  bim  the  ordinary  signals  required 
by  law,  and  would  not  run  blm  down,  and 
crush  the  life  out  of  him.  without  giving  him 
some  alight  warning.  Surely,  a  human  life 
is  stin  worth  something,— tbe  pulling  of  a 
bell  cord,  the  opening  of  a  whistle.  We  are 
constantly  told  that  we  should  be  shocked 
at  the  excessive  verdicts  of  Juries.  That  Is 
-often  the  case,  but  there  are  other  things 
which  also  touch  my  Judicial  sensibility.  A 
human  form  mangled  beyond  recognition, 
and  an  immortal  spirit  hurled  Into  eternity 
withont  a  momenrB  warning,  are  a  greater 
shock  to  the  Instructed  conscience  of  a  Chris- 
tian age  than  any  verdict  rendering  merely 
pecuniary  damages.  This  may  be  called 
mere  sentimentality.  Be  it  so.  I  can  nevvc 
hope  to  attain  that  high  plane  of  Judicial  tem- 
perament where  I  shaU  be  entirely  free  from 
bnman  ^mpathr.  In  addition  to  the  weight 
-of  reason  and  aotiiorlty  In  favor  of  dmwlng 
the  line  at  affirmative  verdicts,  another  ad- 
vantage la  that  It  Is  a  natural  tmnndary,  seen 
and  known  of  all  men.  Where  the  dividing 
Jlne  between  great  principles  la  marked  by 
nothing  more  substantial  than  stakes,  which 
-can  easily  be  put  down,  and  as  easily  pulled 
19  and  moved,  the  j^dples  themselves  are 
ta  imminent  danger.  I  deeply  feel  the  im- 
portance of  this  decision,  and  may  overesti- 
mate Its  danger.  I  hope  I  do,  but  It  seems 
to  me  to  Involve  ultimate  reautts  far-reach- 
ing and  dangerona  In  their  nature.  With 
Bach  strong  convictions  and  ^ncere  appre- 
hensions, I  cannot  aflbrd  to  cast  away  the 
moorings  of  the  past,  and  torn  my  opInlonB 
loose  to  float  without  chart  or  compaaa,  the 
aimless  driftwood  of  a  shorelesa  aea. 

CLABK,  3.  (dlsaentlntO-  The  Jury  s^tem, 
vhatover  Ita  defects,  is  the  beBt  which  the 
wisdom  of  the  ages  haa  yet  evolved  for  the 
aseatahunent  of  the  truth  of  disputed  laanea 
of  tact.  It  is  the  bolwarlc  of  the  liberty  and 
the  rights  at  the  cltlaen.  The  line  between 
the  province  of  the  court  and  of  the  Jory  waa 
^IstincUy  tva  and  marked  by  our  anceators 
in  the  act  of  1796  (now  Code,  f  413).  Byn- 
wa,      in  WltUrovaky  v.  Wasson,  71  N.  a 


468,  ably  and  prophetically  pointed  out  the 
evils  of  the  Judiciary  passing  beyond  that 
line  and  Invading  the  province  of  the  Jury 
as  the  sole  triors  of  the  facts.  It  Is  to  be 
deeply  regretted  that  bis  views  did  not  then 
prevail.  It  Is  a  still  further  Invasion  of  tbe 
province  of  the  Jury,  and  contrary  to  a  long 
line  of  the  decisions  of  this  court  (as  Mr.  Jus- 
tice DOUGLAS  has  shown),  to  permit  a  Judge 
to  direct  an  affirmative  finding,  which  is 
nothing  less  than  the  court  passing  upon  the 
evidence  and  holding  that  a  fact  Is  sufficient- 
ly proved.  It  Is  the  province  of  tbe  Jury  to 
disbelieve  uncontradicted  evidence  If  they 
attach  no  faith  to  tbe  witnesses.  If  there  Is 
no  evidence  in  anpport  of  the  party  having 
the  burden  of  proof  upon  an  issue,  the  Judge 
may  direct  a  native  finding  for  its  absence; 
or,  If  the  uncontradicted  evidence  is  In  anp- 
port of  the  contention  of  the  party  having 
the  burden  of  proof,  the  court  may  tell  the 
Jury,  *if  they  believe  the  evidence."  to  find 
in  favor  of  that  side;  but  the  Judge  cannot, 
even  In  such  case,  direct  an  affirmative  find- 
ing, for  ttut  is  to  pass  upon  the  credibility 
of  the  witnesses  and  the  weight  of  the  evi- 
dence, which  the  Jury  alone  Is  authorised  to 


MOBBFIBLD  v.  BABBIS. 

(Supreme  Court  of  North  CJarollna.  May  22, 

1900.) 

ANCIIjLART  ADHimSTRATION— POWSR  TO  AP< 
POINT  ADHINISTRATOR— WHAT 

PROPERTY  SUFFICIBNT. 
Under  Code,  {  1374,  Riving  the  clerk  of 
the  superior  court  jurisdiction  to  issue  letters 
of  administration  where  the  decedent,  not  be- 
iDg  domiciled  in  this  state,  dies  out  ot  the  state, 
and  assets  of  anch  decedent  thereafter  come  In- 
to the  county  of  snch  clerk,  the  certified  copy  of 
a  judgment  recovered  by  the  administrator  of 
an  estate  In  Qeorgia  against  a  resident  of  that 
state  is  sufficient  property  to  authorize  the  is- 
sue of  letters  of  anciilaxy  adminlstratian  in  this 
state. 

Appeal  from  snperlw  court;  Stokes  county; 
Allen,  Judge. 

Action  by  J.  W.  Morefleld,  as  admlnlstmtoT 
€t  estate  of  J.  0.  Foddrlll.  aicalnat  W.  B.  Har- 
ris, to  recover  upon  a  judgment  From  a 
Judgment  few  idalntlff,  defendant  appeals. 
Affirmed. 

A.  M.  Stack,  toe  appeUant  W.  W.  King, 
for  appellee. 

CLABK,  J.  The  administrator  In  Georgia, 
who  obtained  a  Judgment  against  tbe  defend- 
ant, also  resident  In  that  state,  seeks  to  sub- 
ject realty  of  tbe  defmdant  lying  In  this 
state.  The  administrator  appointed  in  Geor- 
gia cannot  sue  in  this  state.  Butts*  Adm'rs 
Prices  1  N.  C.  201;  Anon.,  2  N.  C.  33S; 
Leake  Gilchrist.  IS  N.  a  81;  Smith  v. 
Munroe,  28  N.  GL  846;  Sanders  T.  Jones,  43 
N.  a  246:  Stamps  T.  Moore,  47  N.  C.  80; 
Grant  t.  Beese,  94  N.  a  720.  But  anclUaiy 
adminlstntlon  must  be  taken  out  bercL  18 
Am.  A  Eng.  Enc.  Law  (2d  Bd.)  021.  The  In- 
testate bad  no  property  In  this  state,  Imt 
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TrlieQ  a  certified  copy  of  the  Georgia  Jndg^ 
ment  1b  eent  here  that  is  safflclent,  bona  no- 
tabilla.  to  authorize  administration  herenn- 
der.    Code,  §  1374  (3);  Shields  v.  InBurance 
Co.,  119  N.  O.  380.  25  S.  E.  951.  The  creditor, 
ir  he  had  lived,  could  have  sned  here  upon  the 
debt,  and  have  procured  service  by  attaching 
the  property  here  of  the  debtor,  who  Is  a  non- 
reflldent  of  this  state.    The  administrator  Is 
simply  the  personal  representative  of  the  In- 
testate, and  has  the  same  right  of  action,  and 
to  attach  property  of  a  nonresident  as  the 
basis  of  Jurisdiction,  which  the  Intestate 
would  have  had  If  living.    Any  other  view 
would  be  a  denial  of  Justice.    In  Leake  v. 
Gilchrist,  supra,  it  Is  said  that  the  assignee 
of  the  debt  by  the  administrator  appointed 
at  the  domicile  of  the  deceased  could  main- 
tain an  action  here,  and  this  la  reaffirmed 
In  Grace  v.  Hannah,  61  N.  C.  94;  Riddick  v. 
Moore,  65  N.  C.  382,   Of  course,  the  assignee 
«ould  have  no  higher  right  to  sue  than  an 
andUary  administrator  appointed   In  this 
state,  and  one  of  the  court  (Hall,  J.)  adds 
that  administration  should  be  taken  out  In 
this  sute  to  sue  on  the  debt,  If  It  had  pot 
been  assigned.   Under  the  present  Code  (sec- 
tion 177).  an  assignee  for  purposes  of  collec- 
tion could  not  maintain  the  action.  Abrams 
V.  Cureton,  74  N.  C.  523.    In  Smith  v.  Mun- 
roe,  23  N.  C.  346,  Ruffln,  O.  J.,  points  out  that 
our  statute  (now,  with  some  amendment, 
Code,  8  1374)  was  Intended  to  prevent  dis- 
putes as  to  what  county  should  grant  admin- 
istration, where  the  deceased  left  goods  in 
more  than  one  county,  and  was  not  Intended 
to  exclude  the  necessary  power  to  authorize 
administration  where  the  Intestate  died  out 
of  this  state,  and  holds  that  a  right  to  a  dlB- 
trlbnttve  share  in  an  estate,  or  debts  howev- 
er desperate,  or  even  a  claim  of  one  who  bad 
assigned  for  tKnefIt  ot  creditors,  was  suffi- 
cient, bona  notabllla,  to  authorize  grant  of 
administration  here  upon  the  estate  of  one 
who  died  nonresident.    In  Shields  v.  Insur- 
ance Co.,  119  N.  O.  380,  25  S.  B.  951.  ft  was 
held  that  an  ancillary  administrator  appoint- 
ed In  this  state  upon  the  estate  of  one  dying 
domiciled  in  Alabama,  upon  proof  that  there 
was  property  In  this  state  (there  a  policy  of 
insurance),  could  maintain  an  action,  "no 
matter  when  or  how  such  chattels  were 
brought  wltibln  this  state,"  and  that  is  con- 
clusive of  the  present  action.    "Being  under 
a  valid  appointment,  and  having  in  his  hands 
the  policy  sued  on,  the  law  did  not  allow 
the  debtor  to  contest  his  right  to  collect  on 
behalf  of  the  administrator  in  Alahama."  To 
same  purport  It  has  been  generally  held  In 
other  states  that,  If  property  is  brought  after 
the  owner's  death  Into  a  stat^  of  which  he 
was  not  a  resident,  ancillary  administration 
may  be  granted  there,  though  he  did  not  own 
any  property  in  such  state  at  the  time  of  his 
death.   In  re  Hughes.  95  N.  Y.  65;  JohDSton 
V.  Smith.  25  Hon.  171;  Sanndera  t.  Weston, 
74  Me.  85;  Steams  v.  Wright.  61  N.  H.  000; 
Pinney  v.  ^cQregory,  108  Mass.  lS(t;  Mc- 
Cord  T.  Thompson.  92  Ind.  666;  Greoi  t. 


Rngely,  23  Tex.  639,  the  latter  case  citing 
English  anthoritlea  to  the  same  ^ect.  The 
Hen  relates  back  to  the  date  of  the  levy,  and 
not  merely  to  the  date  of  dodteting  the  Judg- 
meat  In  the  superior  court  Oode,  f  86^ 
Affirmed. 


BEST  «t  nx.  V.  DUNN  et  aL 
^npreme  Court  of  North  Carolina.  May  22, 

1900.) 

APPEAL  AND  ERROR— MOTION— DENIAL— PRE- 
MATURE APPEAlx-AMBNDBD  VERIFI- 
CATION—ALLOWANCE. 

1.  Where  plaiatifEs  appealed  fi-om  the  re- 
foHal  of  the  trial  court  to  gi'ant  their  motion 
to  remand  an  action  to  correct  a  mistake  in  a 
partition  proceeding  to  the  clerk,  without  trial 
of  the  issues  raised  by  defendant  s  auswer,  and 
from  an  order  pei'mitting  the  defendant  to 
make  a  new  verification  of  bis  answer,  the 
appeal  was  premature^  since  the  plaintlllb 
should  have  taken  exceptions  to  such  mlingi 
and  urged  the  alleged  errors  on  appeal  Irom 
the  final  judgment. 

2.  Where  the  verification  of  an  answer  was 
insufficient,  it  is  not  error  for  the  trial  court 
to  allow  an  amended  verification,  where  audi 
allowance  tends  to  a  fair  trial  of  the  case  on 
the  merits,  and  the  adverse  party  is  given  a 
reasonable  time  to  meet  the  amended  plead- 
ings. 

Appeal  from  superior  court,  Wilson  coun- 
ty; Moore,  Judge. 

Action  by  D,  W.  Best  and  wife  against 
John  W.  Dunn  and  others.  Prom  the  re- 
fusal of  the  trial  court  to  grant  plaintiffs' 
motion  to  remand  the  case  to  the  clerk,  and 
from  an  order  permitting  defendants  to 
make  a  new  verification  of  the  answer, 
plalntlfTa  appeal.  Appeal  dlsmlaaed. 

Deans  &  Cantwell,  for  appellant!.  J.  E. 
Woodard,  for  appellees. 

CLABK,  J.  This  was  a  proceeding  to  cor- 
rect a  mistake  In  a  partition  under  Code,  i 
1918.  and  was  transferred  by  the  clerk  to 
the  clvll-Issue  docket  upon  Issue  joined.  In 
the  superior  court  a  motion  by  the  plaintUfs 
to  remand  to  the  clei*.  without  trial  of  the 
Issue,  was  denied.  A  motion  for  judgment 
on  the  ground  of  Insufllclent  verification  of 
the  answer  was  met  by  a  counter  motion  to 
permit  a  new  verification,  which  was  allow- 
ed.  Thereupon  the  plaintiffs  appealed. 

The  appeal  Is  premature.  The  plaintifFs 
should  have  bad  their  exceptions  noted  In 
the  record,  and  on  the  appeal  from  the  final 
judgment  the  rulings  excepted  to  would 
have  come  up  for  review.  There  Is  no  Judg- 
ment to  appeal  from,  but  simply  the  refusal 
of  a  motion  to  remand,  and  the  allowance  of 
a  verification.  In  Kruger  v.  Bank,  123  N.  C. 
16,  31  S.  E.  270.  there  was  no  answer,  and  no 
time  allowed  to  file  answer,  or  to  demur,  and 
the  refusal  of  Judgment  under  such  clrctnn- 
stances  was  the  denial  of  a  substantial  right 
given  by  section  386  of  the  Code.  Phlfer  v. 
Insurance  Co.,  123  N.  C.  410,  31  S.  B.  716,  and 
Cole  V.  Boyd,  125  N.  C.  496.  84  S.  E.  557.  beW 
that  the  verification  of  the  complaint  being 
Insufficient,  a  Judgment  by  default  final 
■hould  be  corrected  into  di^auU  and  loqulry, 
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but  It  iraa  not  held  that  the  court  could  not 
permit  a  proper  veriflcatloii.  Ab  was  said  by 
MerrlmoD.  J.,  In  Grant  v.  Reese.  90  N.  C.  3, 
"Slight  attention  to  the  decisions  of  the 
court  would  prevent  miscarriages  Uke  the 
present,  and  facilitate  the  administration  of 
justice."  Appeal  dismissed. 

DOUGLAS,  J.  (concurrUig).  I  met«l7  wish 
to  emphasize  the  fact  that  this  court  did  not 
intend  hy  fts  decisions  In  Phlfer  r.  Insur- 
ance Co..  123  N.  O.  410.  31  S.  E.  716,  Cole  T. 
Boyd.  125  N.  C.  496,  34  S.  E.  6fi7,  and  Payne 
V.  Boyd.  12^  N.  O.  499,  34  S.  B.  631,  to  Umlt 
in  agy  degree,  even  by  disapproval,  the  pow- 
er of  the  court  below  to  allow  amended  verl- 
fleatlona  In  the  Interest  of  substantial  jus- 
tice. The  object  of  those  deciBioua  was  to 
compel  a  sufficient  verification,  so  that  a 
pleader  who  took  advantage  of  the  form  of 
the  statute  wonld  be  equally  bound  by  Its 
sulMtantlal  purpose.  In  Cole  v.  Bo^l  the 
court  says:  "But  the  object  of  verification 
Is  to  verify.  If  it  falls  to  do  this.  It  Is  worse 
than  useless.  If  a  party  wishes  to  bind  his 
opponent  with  the  obligations  of  a  verified 
pleading,  he  must  bind  himself,  and  must  so 
state  every  material  allegation  that  It  will 
not  only  rest  under  the  moral  sanctity  of  an 
oatb,  bnt  that  Its  falsity  will  fasten  upon 
him  the  penalties  of  perjury.  This,  being 
the  object  of  a  verification,  Is  the  true  test 
of  Its  sufficiency."  Again,  the  court  says 
!d  Payne  v.  Boyd:  "We  deem  It  necessary 
to  adhere  to  the  reasonable  enforcement  of 
this  rule,  in  the  Interest  of  substantial  jus- 
tice. In  the  present  case  it  does  not  appear 
to  work  any  hardship,  and  In  all  cases  the 
party  can  appeal  te  the  discretionary  power 
of  amendment  lodged  In  the  court,  which, 
we  doubt  not.  will  be '  exercised  upon  all 
proper  occasions."  Where  the  allowance  of 
such  an  amendment  tends  to  a  fair  trial  of 
the  case  upon  Its  merits,  I  think  It  Is  emi- 
nently proper  that  the  court  should  grant  It; 
giving,  of  conrse,  to  the  adverse  party  a  rea- 
aonable  opportunity  to  meet  the  amended 
pleadings. 


TIDDY  V.  GRAVES. 
(Supreme  Court  of  North  Carolina.  May  22, 
1000.) 

TAX  8ALES-REDB3IFTION— CURTESY— FLBAD< 
INQS-ADL ISSIONS— EXECUTORS. 

1.  The  two  years  given  a  remainda^mtn  In 
which  to  redeem  applies  only  to  sales  for  non- 
payment  of  state  or  county  taxes,  and  not  in 
case  of  sales  for  city  taxes, 

2.  Uoder  Const,  art  10,  I  6,  provIdlDg  that 
the  property  ot  a  female  shatl  be  and  remain 
her  sole  and  separate  estate  and  property,  and 
sh:ill  not  be  liiible  for  her  hiisnnnd'a  debts, 
''and  may  be  devlfied  and  benneathed,  and  with 
the  written  assent  of  her  hasband  conveyed 
by  her  as  If  she  were  numarried,"  the  husbaod 
has  no  ri^ht  of  curtesy  in  land  devised  by  her. 

3.  Admission  by  an  answer  of  the  paragraph 
of  the  complaint  that  "J.,  the  husband  of  the 
said  A.)  at  her  death  became  entitled  to  an 
estate  by  the  curtesy  In  the  said  land,  and  be 


is  sttll  surviving,"  aa  adndasiim  oiriy  of 
the  fact  that  J.  still  survives,  and  not  of  the 
conclusion  of  law  that  J.  became  entitled  to 
cnrteay  in  land  devised,  as  alleged  In  the  com- 
plaint, by  his  wife. 

4.  One  qaalifyUig  as  executor  of  a  will  can- 
not claim  a  life  estate  in  land  contrary  to  a  de- 
vise In  the  will. 

Appeal  from  superior  court,  Qnllford  coun- 
ty; Brown,  Judge. 

Action  by  T.  C.  Tiddy  against  G.  C.  Graves. 
Judgment  for  plaintiff.  Defendant  appeala 
Reversed. 

L.  M.  Scott  aad  A  M.  Scales,  for  appellant. 
Oabomc,  Maxwell  ft  Keorans,  for  appellee. 

CLARK.  J.  The  plaintiff  alleges  that  he  is 
the  owner  In  fee  of  the  premises,  by  virtue  of 
his  mother's  will,  by  which  It  li  devised  to 
him  in  fee  sbnple.  She  died  In  1890.  On 
May  6,  the  property  was  sold  for  non- 

payment of  taxes,  both  by  the  city,  under  the 
provisions  of  Its  charter,  and  by  the  sheriff, 
under  the  general  statute,  and  purchased  by 
the  defendant  at  both  sales.  Over  a  year 
thereafter,  no  oae  having  come  forward  to 
redeem  the  premises,  deeds  therefor  were 
made  to  the  defendant  both  by  the  sheriff 
and  by  the  city.  There  Is  no  Impeachment  of 
the  regularity  of  these  proceedings.  The 
plaintiff  made  no  c^er  to  redeem  till  the  29th 
of  April,  1807.  The  plaintiff  contends,  how- 
ever, that  bis  Bt^father,  Reed,  who  was  In 
possesslw,  was  entltied  to  a  life  t«ianey  In 
the  premises  as  tenant  by  the  curtesy,  and 
therefore  that  he  (the  plaintiff)  bad  two  years 
in  which  to  redeem,  instead  of  one,  and  there- 
fore was  In  time,  and  that  the  defendant  Is 
estopped  by  an  admission  in  the  answer  to 
deny  that  the  stepfather  was  tenant  by  the 
curtesy.  To  thte  it  is  aufficient  to  say:  (X, 
The  two  years  given  one  who  la  remainder- 
man after  a  life  estate,  In  which  to  redeem, 
applies  only  to  sales  for  nonpayment  of  Atate 
and  county  taxes;  and,  therefmre.  If  the  con- 
tention that  the  stepfather  was  tenant  by  the 
curtesy  were  valid,  the  defendant's  title  un- 
der the  deed  from  the  city  Is  unimpeachable. 
Q)  It  is  clear  that  under  the  present  constitu- 
tion there  Is  no  curtesy,  after  the  death  of 
the  wife.  In  property  which  she  has  devised. 
In  Walker  v.  Long,  109  N.  C.  510,  14  8.  B. 
209,  Merrlmon,  C.  J.,  In  a  well-consldered 
opinion,  says:  "But  that  constltutlcm  [1868^ 
art.  10,  i  6]  has  wrought  very  material  and 
far-reaching  changes  as  to  the  rights,  re- 
spectively, of  husband  and  wife  In  respect  to 
her  property,  both  real  and  personal,  and  en- 
larged her  personality  and  her  power  In  re- 
spect to  and  control  over  her  property.  It 
provides  that  'the  real  and  personal  property 
of  any  female  In  this  state  acquired  before 
maiTlage,  and  all  property  real  and  personal 
to  which  she  may  after  marriage  become  In 
any  manner  entitled,  shall  be  and  remain  the 
sole  and  separate  estate  and  property  of  such 
female,  and  shall  not  be  liable  for  any  debts, 
llahllltles  oc  engagements  of  her  husband, 
and  may  be  devised  and  beaueathed,  and  with 
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the  written  assent  of  her  bnaband  conveyed 
by  her  as  If  she  were  unmarried.'  This  pro- 
Tislon  Is  very  broad,  comprehenfllve,  and 
thorongh  in  Its  terms,  meaaing,  and  purpose, 
and  plainly  gives  and  secures  to  the  wife  the 
complete  ownership  and  control  of  her  prop- 
erty as  If  she  were  unmarried,  except  In  the 
single  Instance  of  couTeylng  It  She  mast 
convey  with  the  assent  of  the  husband.  It 
clearly  exclude  the  ownership  of  the  hus- 
band as  such,  and  sweeps  away  the  common- 
law  right  or  estate  he  might  at  one  time  have 
had  as  tenant  by  the  curtesy  initiate.  The 
strong,  ezcluslTe  language  of  the  clause  above 
recited  Is  that  the  property  'shall  be  and  re- 
main the  sole  and  separate  estate  and  prop- 
erty of  such  female,  •  *  and  the  hus- 
band shall  be,  not  tenant  by  the  curtesy  Ini- 
tiate, but  tenant  by  the  curtesy  after  the 
death  of  his  wife,  in  case  she  die  intestate." 
This  Is  necessarily  so,  as  the  separate  es- 
tate remains  the  wife's  during  coverture,  with 
unrestricted  power  to  devise  and  bequeath  it. 
With  this  explicit  provision  in  the  constitu- 
tlou,  no  statute  and  no  decision  could  restrict 
the  wife's  power  to  devise  and  bequeath  her 
property  as  fully  and  complet^y  as  if  she 
bad  remained  unmarried. 

The-  plaintiff  Insists  that  curtesy  in  the 
husband  of  the  whole  of  the  wife's  realty  Is 
the  correlative  of  dower  In  the  wife  of  one- 
third  of  the  husband's  reidty,  and,  if  the  leg- 
islature can  confer  dower,  It  can  retain  cur- 
tesy. That  Is  true,  when  the  feme  covert 
dies  intestate,  as  la  pointed  out  In  Walker  v. 
Long,  supra;  but  the  constitution  having 
guarantied  that  a  married  woman  shall  be 
and  remain  sole  owner  of  her  property,  with 
unrestricted  power  to  devise  It,  the  legisla- 
ture cannot  restrict  It  Blackstone  Justly 
says  that  no  one  has  the  natural  right  to 
dispose  of  any  property  after  death.  The 
power  to  do  so  Is  conferred  by  law,  and  va- 
ries in  diCTerent  countries.  In  England  It 
did  not  exist  after  the  Conquest,  till  the  stat- 
ute of  wills  (32  Hen.  VIII.).  Of  course,  as 
the  legislature  confers  the  right  to  devise,  In 
the  absence  of  constitutional  inhibition  it  can 
repeal  or  restrict  the  power  of  devise;  and, 
till  the  consdtutl(m  of  186S,  which  gave  a 
married  woman  the  unrestricted  power  to  de- 
vise and  bequeath  her  property  as  If  unmar- 
ried, the  limitation  of  such  power  could  be 
made  by  legislation  allowing  curtesy  as  well 
as  dower.  If  the  constitution  had  gone  fur- 
ther, and  provided  that  the  property  rights  of 
a  married  man  should  remain  as  If  he  were 
single,  and  expressly  cwferred  the  unrratrlct- 
ed  right  to  devise  his  realty,  then,  certainly, 
when  he  had  devised  It  In  fee  there  could  be 
no  right  of  dower.  Tlie  legislature  could  on- 
ly prescribe  for  dower  In  realty  not  devised, 
Bi  it  can  now  only  confer  curtesy  in  realty 
not  devlsed- 


The  learned  counsel  for  the  plaintiff,  bow- 
ever,  relies  strenuously  upon  the  following  ad- 
mission In  the  answer:  Paragraph  3  of  the 
complaint  alleges,  "J.  W.  Reed,  the  husband 
of  the  said  Annie  G.  Reed,  at  her  death  be- 
came entitled  to  an  estate  by  the  curtesy  In 
the  said  land,  and  he  is  still  surviving;"  and 
paragraph  3  of  the  answer  says,  "Paragraph 
8  [of  the  complaint]  Is  admitted."  This  is  an 
admission  at  the  allegation  of  fact  therein 
contained,  to  wit  that  Reed  was  still  surviv- 
hig;  but  the  allegation  therein  that  the  hus- 
band of  the  testatrix  "at  her  death  became 
entitied  to  an  estate  by  the  curtesy  in  the 
said  land"  which  the  wife  had  devlain  to 
the  plaintiff  was  a  matter  of  law,  and  that 
the  court  must  decide  upon  the  words  of  the 
constitution  wblch  guaranty  to  the  wife  the 
unrestricted  power  to  devise  and  bequeath 
her  property,  which  Is  to  be  and  remain  hers 
as  if  she  were  unmarried.  No  admission  In 
the  answer.  Intentional  or  inadvertent,  could 
change  the  law  arising  upon  a  given  state  of 
facts.  Here  that  state  of  facts  Is  set  out  In 
the  clause  of  the  will  (appended  to  the  com- 
plaint) which  devises  the  realty  in  controver- 
sy to  the  plaintiff  in  fee,  as,  indeed,  he  alleges 
in  the  complaint  Besides,  Reed,  having  qual- 
ified as  executor  to  the  will,  cannot  claim  a 
life  estate  in  this  land  contrary  to  the  will, 
and  the  plaintiff  cannot  do  It  for  him.  Allen 
V.  AUen,  121  N.  0.  82S,  28  8.  B.  613. 

His  honor  below  held  correctly  "(1)  that 
under  section  6,  art  10,  of  the  constitution 
the  estate  by  curtesy  Is  destroyed  where  the 
feme  covert  dies  testate  and  devises  the  prop- 
erty, as  in  this  case;  (2)  that  the  husband,  J. 
W.  Beed,  having  duly  qualified  as  execut{» 
to  said  will,  cannot  claim  a  life  estate  as 
against  the  plaintiff,  a  devisee  of  this  lot; 
(3)  that  the  plaintiff  'ls  not  the  owner  of  a  re- 
version, but  became  the  owner  In  fee  of  the 
present  and  all  other  interest  In  said  lot  by 
said  will,  and  that  the  plaintiff  was  therefore 
only  entitied  to  12  months,  and  not  two  years, 
within  which  to  redeem."  But  he  erred  In 
holding  that  notwithstanding  the  above  Is  the 
law,  the  defendant  has  admitted  the  contrary 
by  his  answer,  and  "cannot  controvert  that 
admission."  Suppose,  Instead  of  the  adznla- 
slon,  there  had  been  a  denial,  and  an  issue 
had  been  submitted  to  the  Jury,  who  had 
found  thereon  that  Reed  was  "entitied  to  an 
estate  by  the  curtray"  notwithstanding  the 
will;  would  not  such  finding  have  been  held 
Immaterial,  and  Judgment  ratered  d<hi  ob- 
stante veredicto?  Certainly  the  admission  In 
the  answer  (if,  Indeed,  It  were  Intended  to 
admit  anything  beyond  the  allegation  of  fact 
in  clause  3  thiCt  Reed  still  survived)  could 
have  no  greater  effect  than  the  finding  of  a 
JU17.  Upon  the  findings  of  fact,  Judgment 
should  be  altered  t<a  the  defendant.  Re- 
versed. 
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CBapreuM  Oonit  <tf  North  OuoHnt.    Mar  20, 

1900.) 

BAILROADS  —  FIBaa  —  TRIAL  —  QUJSTIOH  FOR 
JURT— SnFTTCIBNOT    OF    SnDRNOB  — RB- 
.    UARKS  OF  JUDOB-APPB&Ii— WIDBNCE. 

1.  BvidPDce  that  defendant's  right  of  way 
was  covered  with  drr  grass;  that  the  fire 
which  burned  plaintiff's  propertr,  when  first 
seen,  was  on  the  right  of  way;  that  defendant's 
train  bad  recently  passed;  and  that,  though 
the  engine  had  an  miproTed  spark  arrester,  it 
was  known  that  sparks  could  escape  there- 
from,— was  Buffldent  to  present  a  question  for 
the^nry  on  the  Isaoe  of  d^mdant'a  UaUlity 
for  The  injnr7. 

2.  On  motion  to  dismiBS  an  action  for  dam* 
ages  for  setting  fire  to  plaintiff's  land  on  the 
Ki-onnd  that  there  was  no  evidence  of  defend- 
ant's liability,  the  remark  of  the  court  in  deny- 
ing the  motion,  in  the  hearing  of  the  jury,  but 
not  to  them,  that  the  passing  of  the  engine 
just  preTions  to  the  fire  waa  some  evidence 
that  the  train  set  the  fire,  was  not  erroneous 
in  view  of  the  fact  that  the  motion  was  de- 
nied, and  that  the  pas^ng  of  the  engine  was, 
In  law,  some  evidence. 

8.  A  verdict  on  conflicting  evidence  will  not 
be  disturbed  on  appeal. 

Appeal  from  superior  conrt,  DupUn  coun- 
ty; Robinson,  Judge. 

Action  by  John  C.  UcMlUan  against  the 
Wilmington  ft  Weldon  Railroad  Company 
for  damages  for  setting  out  fires.  From  a 
verdict  and  judgment  in  favor  of  plaintiff, 
defendant  appeals.  In  refusing  the  motion 
of  defendant  to  dlBmlas  the  case,  the  court 
said.  In  the  hearing  of  the  Jury,  that  the 
engine  passing  was  some  evidence  from 
which  the  Jury  might  infer  that  the  train 
set  out  the  fire,  which  remark  waa  objected 
to  by  defendant  .Affirmed. 

Junius  Davis  and  H.  L.  Stevens,  for  ap- 
pellant  Allen  ft  Dortcb*  for' appellee. 

FURCHES,  J.  This  Ib  an  action  against 
the  defendant  iip«i  the  aDegation  that  de- 
fendant negligently  eet  fire  to  idalntltrB 
lands,  by  reason  of  which  plaintiff  was  dam- 
aged. Upon  the  close  of  plalntUTe  eridoice 
defendant  moved  to  nonsuit  plalntifl  npon 
the  ground  that  he  had  not  made  a  case  en- 
titling him  to  recover.  Chapter  10^  Acta 
1897.  .As  this  action  was  tried  before  the 
paasage  of  chapter  608,  Laws  1S9&,  the  de- 
fendant is  entitled  to  tutve  the  case  rerlewed 
njfon  its  status  at  the  time  this  motion  was 
made;  Pamell  r.  Railroad  Co.,  122  N.  O. 
882,  28  S.  B.  968;  Wood  t.  Bartholomew, 
122  N.  a  177,  28  a  X.  960.  We  hare,  there- 
fore, examined  the  plaintiff's  evidence  for 
the  purpose  of  ascertaining  whether  defend- 
ant's motion  should  have  been  allowed.  We 
find  that  Lewis  Bryant  testified  that  when 
he  saw  llie  Are  in  the  morning  It  waa  on 
the  right  of  way.  He  also  tesUfled  that  the 
rl^t  of  vay  was  grassy.  Lewis  Mnrpfay 
testlfled  that,  *^e  had  not  burnt  off  the 
right  of  way  north  of  Bur  Ford  that  year." 
T.  a  Carter  testlfled  It  (the  fire)  had  burn- 
ed to  a  pond  norOt  of  the  cnlrerc  "B^md 
86  8.B^ 


the  pimd  the  rlf^t  of  way  ma  corend  vllh 
bnnm  grass.  *  *  *  I  saw  continuous 
signs  of  flre  from  above  the  culvert  on  and 
across  plaintiff's  land."  While  It  Is  .  not 
nei^lgence  tot  a  railroad  to  rnn  Its  tnlns 
over  Its  roads  well  managed  and  wen  equip- 
ped, as  It  seems  the  defmdant's  train  was, 
yet  we  know  that  no  spark  arrester  can  be 
so  omstmcted  as  to  entlrtiy  prevoit  Ihe 
onlsslon  d  i^ufcs,  wlthont  destroa^ng  the 
effieiwcy  of  the  engine;  and,  wUle  it  was 
not  negligent  In  tte  d^endant  to  ran  such 
a  train  over  Its  rood,  the  tact  that  it  bad 
recently  passed  over  the  road,  and  flre  waa 
found  there,  waa  some  evidence  tmdlng  to 
show  that  It  emitted  sparks  that  set  the 
grass  on  flre.  fnie  n^llgence  complained 
of  is  not  that  of  a  d^Mttve  ei^ne^  or  im- 
proper conduct  <m  the  part  of  the  d^^tdaut 
In  running  Ita  train,  but  In  allowing  the 
right  of  way  to  become  foul  with  dead 
broom  grass  and  other  combustible  matter, 
which  caused  its  train  to  start  tiie  flre  that 
injured  the  phdntifl.  The  evtdoice  against 
the  defendant  Is  draumstantlal.  It  Is  trae, 
but  so  it  attai  Is  In  determining  matters  of 
the  greatest  conseqnences,  crlmlnsl  and  civ- 
il. So  In  this  case  ire  have  the  undlspnted 
facts  that  Ihe  dtfttidant  had  a  railroad  track 
and  rli^t  of  my,  that  Ito  train  had  recently 
passed  over  this  track,  and  that  the  flre  was 
there  that  damaged  the  platotifl;  and  to  ad- 
dition to  this  we  have  the  evidence  stated 
above  that  the  right  at  way  was  fonl^-that 
is,  covered  with  dead  brown  grass,— and 
that  the  flreii  whrai  flret  seen  (by  some  of  the 
witnesses),  was  on  the  ri^t  ot  way;  and 
we  have  the  fact— known  from  common 
knowledge-^hat  no  spark  arrester,  no  mat- 
ter  how  well  constructed,  will  otttrdy  pre- 
vent the  emlssloa  of  sparks.  Whether  this 
evidence  is  considered  upon  the  defendant's 
motion  to  nonsuit  the  plalntifl,  or  upon  de- 
fendanlfs  prayer  for  an  instruction  from  the 
court  to  the  Jury  that  there  was  no  evidence, 
or  that  npott  the  wh<^  evidence  the  Jury 
should  find  the  second  Issue  for  the  defend- 
ant, the  motion  or  prayer  fbr  Instruction 
cannot  be  sustained.  It  Is  said  in  Pumell 
V.  BaUrood  Co..  supra,  that  In  a  motion  to 
nonsuit  the  fdalntiff  upon  the  evidence 
whatever  the  evidence  tends  to  prove  must 
be  taken  the  conrt  as  proven.  The  same 
rule  obtains  to  a  prayer  fcMr  instructions  to 
the  Jury  that  there  Is  no  evidence.  Upon 
this  rnle  we  an  of  the  oplidon  that  defend- 
ant's motion  to  nonsuit  and  Its  prayer  for 
Inatnictlwi  that  time  Is  no  evldmce  were 
property  refused. 

The  defttidanl^s  exemption  to  the  ranoift 
of  the  conrt  In  refusing  Ito  mott<m  to  non- 
suit tbe  plaintiff  'in  the  hearing  of  the 
Jury"  cannot  be  sustotoed.  This  remark 
vros  not  nude  to  the  Jury,  but  la  the  hear- 
ing of  the  Jury,  and,  as  this  fact  (Uiat  It 
was  not  made  to  the  Jury)  was  called  spe- 
cially to  our  attention  by  plaintiff  In  the  ar^ 
gumeut  of  the  case,  we  would  not  have  it 
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nnderatfxtd  tbtA  beeatiK  «e  do  not  ■ostaln 
defendant'i  exc^tUon  we  mean  to  sar  tbat 
remarks  made  by  tbe  Judge  In  presence  of 
the  jury  may  not  be  tbe  iffoper  ground  of 
exception.  It  might  have  been  better  not 
to  have  made  this  remark,  but  snch  things 
often  occnr  in  the  trial  of  a  cause  by  mere 
Inadvertence,  and  do  no  harm.  Bnt  this  re> 
maiic  seems  to  hare  been  made  upon  defend- 
ant's motion  to  nonsuit  the  plaintiff  npcm 
the  ground  that  there  vas  no  erldence 
n  gainst  tbe  defendant  So  we  see  that  de- 
fendant's  motion  called  upon  the  court  to  de- 
cide this  very  question.  The  fact  that  the 
court  refused  the  defendant's  motion  wa% 
in  substance,  to  aay  that,  In  the  t^lnlon  of 
the  court,  there  was  evidence.  And  this 
brings  the  question  to  this:  Was  ttie  re- 
mark of  tbe  judge  correct  as  a  matter  of 
law?  and  we  have  already  discussed  Oils 
question,  aq^  agree  with  the  Judge  that  It 
was  some  evidence. 

The  defendant  asked  and  the  court  gave 
the  f<dlowlng  Instructions:  "(1)  The  burden 
Is  upon  the  plaintiff  to  prove  to  you  by  a 
preponderance  of  the  evidence  tiiat  the  Are 
which  burned  the  plaintiff's  land  was  set 
out  by  the  engine  of  tiie  defendant;  and, 
if  the  evidence  of  tiie  plaintiff  fans  to  satis- 
fy the  Jury  that  such  was  the  fact,  then 
plaintiff  cannot  recover,  and  the  Jury  must 
find  all  the  Issues  In  fkvor  of  defendant.  (Z) 
If  the  Jury  shall  believe  that  the  flre  that 
burned  plaintiff's  land  waa  orl^nated  by  the 
tramps  mentioned  In  defendant's  evidence, 
thm  the  defendant  is  not  guilty  of  any  negli- 
gence in  regard  to  the  flre,  and  plaintiff  can- 
not recover.  (3)  If  tbe  fire  orifdnated  off 
the  right  of  way  of  tiie  defmdant,  then  the 
defendant  Is  not  liable,  even  If  It  was  caused 
by  sparks  emitted  from  the  engine  of  the 
defendant"  In  addition  to  the  above,  his 
honor  gave  the  following  charge:  "It  Is  ad- 
mitted by  the  plaintiff  that  the  engine  was 
equipped  with  a  i»roper  spark  arrester,  so 
that  the  only  claim  of  negligence  Is  upon 
the  ground  that  tiie  defendant  permitted 
rabblsh  or  other  material  UaUe  to  become 
Ignited  to  accumulate  on  its  right  of  way. 
The  burden  rests,  therefore,  on  tiie  plain- 
tiff to  satisfy  yon  by  the  greater  weight  of 
evidence  that  the  defendant  company  per^ 
mltted  rubbish,  grass,  or  combustible  mattw 
to  accumulate  and  remain  on  Its  right  ot 
way  So  near  the  track  as  to  become  Ignited, 
and  did  become  Igidted,  from  sparks  «nltted 
from  the  engine,  and  spread  over  the  right 
of  way  to  the  lands  of  the  plaintiff.  If  the 
plaintiff  has  failed  to  aatisify  you  of  this, 
yon  win  respond  to  the  sec<»id  Issue  *No,* 
and  will  not  consider  the  Issue  as  to  dam- 
ages. Ton  must  first  be  satisfied  that  the 
fire  vns  occasioned  by  sparks  emitted  from 
the  engine,  and  also  that  tiie  sparks  f^  on 
tbe  right  of  way,  and  Ignited  rubbish  w 
combustible  matter  that  had  accumulated  on 
the  right  of  way.  If  the  sparks  fell  from  the 
4<ngine  beyond  the  right  of  wi^,  the  defend- 


ant would  not  be  llabli^  and  you  win  re- 
spond 'No*  to  the  second  issue."  In  onr 
opinion,  the  prayers  of  the  defendant  i^ven 
by,  the  court,  and  tiie  charge  of  the  court  In 
addition  thereto,  cover  an  the  material  facts 
developed  the  evidence  on  the  trial  of  this 
case,  and  contain  a  fair  and  correct  exposi- 
tion of  the  law.  The  other  exceptions  of 
the  defendant  are  only  evidentiary,  or  other- 
wise nntenabla  That  tbe  defendant  offered 
much  evidence  tending  to  show  that  the  flre 
was  not  set  out  by  Its  train,  but  was  tiie 
work  of  two  tramps,  who  stayed  in  the 
neighborhood  tiie  night  before  the  flre,  must 
be  admitted.  Bnt  this  seems  to  us  to  have 
been  fairly  submitted  to  the  Jury,  and  they 
have  found  against  that  view  of  tiie  evi- 
dence^ We  cannot  review  their  flndlng.  Af- 
firmed. 


MEARES  et  al.  T.  MONROE  LAND  A  IM- 
PROVEMENT OO.  et  al. 

(Snpreme  Oonrt  of  North  Carolina.  May  22. 
190a) 

BUILDINO  ASSOCIATIONS— I^AMS—LIABIUT^' 

ON  STOCK. 

A  coriwratiOD  authorized  F.,  who,  as  trus- 
tee, held  titie  to  land  for  Its  benefit,  to  bor- 
row money  for  it  from  a  buildiog  association. 
To  do  thia,  he  had  to  subscribe  tor  stock  of 
the  association.  On  the  certificate  therefor 
the  asaociatiou  made  him  the  loan;  the  cer- 
tificate bein^  assUrned  to  the  association,  and 
deposited  with  it  as  collateral.  At  the  same 
time  the  corporation,  F.,  and  others  executed 
their  bond  to  the  association  for  the  amoant 
of  the  loan,  and  F.  and  the  corporation  ex- 
ecuted as  additional  security  a  mortgage  on 
the  land  held  by  him  as  trustee.  Had,  that 
the  mortgage  was  liable  for  the  amonnt  the 
stockholder  in  the  aasociation  was  bound  to 
contribute  to  restore  the  capital  Impaired  by 
loaaes,  whether  tbe  corporation  he  considered 
as  the  holder  of  the  stock,  through  F.  as  agent, 
or  whether  F.  be  cousidered  the  holder. 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court.  Union  county; 
McNeUl,  Judge. 

Action  by  IredeU  Meares  and  others,  re- 
ceivers, against  the  Monroe  Land  &  Improve- 
ment Company  and  oth«ra.  Judgment  for 
plaintiffs,  and  defoidants  appeal.  Affirmed. 

Adams  ft  Jerome,  for  aitpeUants.  .  B.  B. 
Red  wine,  E.  S.  Martin,  and  Burwell,  Walker 
ft  Chnsler,  for  alienees. 

FT7RCHBS,  J.  The  plaintiffs  are  tbe  re- 
ceivers of  the  Carolina  Interstate  Building 
ft  Loan  AsBodation,  and  the  defendants  are 
the  land  and  Improvement  company  and  J. 
M.  Falriey,  J.  W.  Townsend,  B.  8w  Brown, 
O.  W.  Carr,  F.  C.  Beard,  L.  A.  Buxke,  and 
A.  P.  Rhyne.  The  facts  are  found  by  the 
Judge  by  ctmsent  of  plalnttflb  and  dtfend- 
ants,  and.  among  other  facts,  he  finds  tiiat 
the  plaintiffs  are  the  duty-anKdnted  reetfv- 
ersof  the  Carolina  Interstate  Building  ft  Loan 
Association,  which  had  become  Insolvoit 
and  that  the  Monroe  Land  ft  Improvement 
Company  Is  a  corporation;  that  tbe  deftend- 
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mnt  J.  M.  Falrley  is  tbe  trastee  of  sold  cor- 
poration, htdding  the  title  to  the  land  here- 
inafter mentlone<l  for  the  benefit  of  the  de- 
fendant corporation;  that  the  defendant  cor- 
poration, being  In  need  of  money,  by  reaoln- 
tioa  authorised  Its  tnutee,  Falrley,  to  bor- 
row for  Its  benefit  $3,000;  that  nnder  the 
authorltr  conferred  by  this  resolntlon,  the 
said  Falrley,  as  trustee  and  agent  of  the  de- 
fendant corporation,  on  tbe  11th  day  of  April, 
1882.  made  arrangements  with  the  building 
and  loan  association  to  borrow  that  amount. 
In  order  to  enable  him  to  get  this  money,  he 
had  to  sabscrlbe  for  SO  shares  of  stock  In 
the  building  and  loan  association,  and  be- 
come a  member  of  the  same.  In  other  words, 
he  had  to  become  one  of  the  Incorporators  of 
tbe  said  association,  which  he  did,  and  the 
aasodatlon  issued  to  him  a  certlflcate  for  80 
abarea  of  stock,  of  the  par  value  of  $100  per 
abare,  aggregating  tbe  sum  of  $3,000,  and 
upon  this  certificate  the  building  and  loan 
association  loaned  him  $8,000;  To  secure  the 
payment  of  this  money,  the  certlflcate  of 
stock  was  assigned  to  the  association,  and 
deposited  with  it  as  collateral  secnrtty.  The 
defendants  the  land  and  improvement  com- 
pany, J.  W.  Townsend,  J.  M.  Falrley,  a  S. 
Brown,  O.  W.  Carr,  F.  C.  Beard,  and  L.  A. 
Buike  on  the  5th  day  of  May,  1806,  made 
and  executed  their  bond  and  obligation  to 
the  building  and  loan  association  for  the  $3,- 
000;  and  on  the  same  day  (May  6th)  the 
dtfendant  coiporatlon,  the  laud  and  improve- 
ment company,  executed  Its  mortgage  upon 
the  land  heretofore  mentlcoied  as  being  held 
IQ  trust  by  the  defendant  Falrley  for  the 
beiwflt  of  said  land  and  improvement  com- 
pany, as  additional  security  for  tbe  payment 
of  this  loan.  A  large  balance  of  the  money 
so  borrowed  ranalns  due  and  unpaid,  and 
this  action  Is  brought  to  foreclose  the  morb- 
sage.  These  are  substantlaUy  the  facts  In 
the  case  necessary  to  be  considered  In  deter- 
mining the  lights  of  tbe  parties. 

Tbe  defendants  admit  that  the  land  and 
Improrement  company  Is  liable  for  the  bal- 
ance the  $8,000  at  6  per  cent  Interest,  giv- 
ii^  It  credit  for  all  it  has  paid  thereon,  and 
defendants  admit  that  the  mortgage  Is  lia- 
ble as  Mcnrlty  for  what  the  land  and  Im- 
provement  ccnnpany  Is  liable  for.  But  the 
defendants  contend  that  the  land  and  Im- 
provement company  Is  not  on  Incorporator  In 
the  bonding  and  loan  association,  and  there- 
fon  la  not  liable  for  the  80  per,  cent  of  loss- 
age  wblcb  has  been  found  to  be  necessary 
to  restore  tbe  cai^tal  and  eanallse  the  losses 
sustained  by  tbe  building  and  loan  anocla- 
tion.  Tbe  def«idants  say  that  the  land  and 
ImsKorement  company  Is  not  as  a  mattax  of 
fact  one  of  the  building  and  loan  Incoipo- 
raton.  But  u  there  Is  no  express  provision 
In  Its  charter  anthoitalng  It  to  take  stock  In 
another  corporation.  It  could  not  In  lav*  clo 
so.  If  n  had  attempted  to  do  so.  And,  while 
this  seems  to  be  the  general  rule,  one  of  the 
witfaoritles  ctted  by  the  defendants  in  sup- 


port of  this  position  holds  that  where  a  cor- 
poration In  the  course  of  Its  business  has  be- 
come the  holder  of  such  stock.  It  may  be 
held  to,  be  liable  on  the  same  In  case  of  In- 
solvency of  the  company  Issuing  the  stock. 
Bank  V.  Kennedy,  167  U.  S.  362,  17  Sup.  Ct 
831.  42  L.  Bd.  108.  And  it  would  seem  that 
under  tbe  authority  of  this  case,  treating 
Falrley  as  the  agent,  the  land  and  Improve- 
ment company  could  be  held  liable  for  this 
loss  of  30  per  coit,  and  It  is  admitted  that 
the  mortgage  Is  liable  for  whatever  som  the 
land  and  Improvement  company  Is  liable. 

But  there  Is  another  prlndi^e  Involved  In 
this  action,  which,  to  our  minds,  deaiiy 
makes  the  defendant  corporation  and  the 
mortgage  liable  ton  the  demand  of  the  plain- 
tiffs. Including  the  80  per  cent  Die  defend- 
ant corjraration,  by  resolution,  authorized  and 
empowered  Its  trustee,  who  held  the  legal 
title  to  its  land,  to  borrow  this  money  for  Its 
use  and  benefit  Under  this  power  and  au- 
thorization, he  borrowed  the  money,  and  the 
defendant  corporation  received  and  used  It; 
and  we  must  suppose  that  It  was  property 
borrowed  and  legitimately  used.  To  enable 
the  trustee  and  agent  of  the  defendant  to 
borrow  this  money,  he  had  to  subscribe  for 
80  shares  of  stock  In  the  building  and  loan 
association,  and  thereby  become  one  of  the 
corporators  at  said  association;  and  be  anu 
the  defendant  company,  and  a  number  of 
other  persons,  executed  a  bond  obllgatlug 
and  promising  to  pay  the  building  and  loan 
association  this  debt  It  therefore  became 
the  debt  of  tbe  defendant  Falrley  as  well  as 
that  of  the  defendant  company;  and  as  he  Is 
one  of  the  corporators,  and  liable  for  his  part 
of  tbe  los's,  this  must  be  accounted  for  before 
he  can  be  credited  with  the  payments  that 
have  been  made.  Meares  v.  Duncan,  128  N. 
a  20B,  81  S.  B.  476.  This  being  a  debt  of 
the  defendant  Fairly,  though  as  between 
the  defraidanto  he  Is  a  surety,  makes  no  dif- 
ference, so  far  as  the  plaintiff  la  concerned, 
and  the  mortgage  Is  bound  for  whatever  he 
la  bound  for.  Meares  ▼.  Bntler,  123  N.  O. 
206,  31  S.  XL  477.  The  matter  of  usory,  as 
between  llie'  coipontors  of  this  building  and 
loan  assodatton,  has  hem  discussed  and  de- 
cided by  this  court  so  many  times  that  we 
cannot  afford  to  enter  upon  a  discussion  of 
the  matter  again.  Tbi»  must  be  considered 
as  settled.  If  there  are  any  errors  In  the 
ctHUputatlon  of  Interest  or  the  equalisation 
of  the  losses,  they  should,  of  course,  be  cor- 
rected. We  thtok  every  principle  involved  In 
this  case  hss  been  settled  by  the  various 
oplnlms  of  this  court  to  cases  arising  out  of 
the  settlement  of  the  insolvent  Building  & 
Loan  Association  of  Wilmington.  It  Is  claim- 
ed that  the  Biqtreme  conrt  ot  Boutti  Canrilna, 
to  the  case  of  Meares  v.  Flnlayson,  S2  S.  SL 
8S6,  has  decided  this  questhm,  or  one  similar 
to  it  differait  from  what  we  bave  fa^  to  tbe 
cases  of  Meares  v.  Duncan  and  Meares  v. 
Botier.  supra,  and  other  cases  referred  to. 
But  iipon  pxs  mining  the  case  ot  Meates  t. 
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FlnlaysoD,  we  And  that  It  la  prindpally  put 
upon  a  South  Carolina  statute,  and  may  be 
correct  aa  a  South  Carolina  decision.  But  the 
caae  of  Meares  v.  Flnlayson  1b  not  the  case 
we  have  under  conslderatlott,  and  It  is  not 
our  purpose  to  review  that  case.  It  cannot 
have  the  authority  of  a  precedent,  but  cmly 
such  weight  as  it  is  entitled  to  as  the  opinion 
of  the  highest  court  of  a  stater  state.  We 
cannot  adopt  It  in  this  case  without  over- 
ruling at  least  a  half  dozen  of  our  own  ded- 
alona,  which  we  do  not  care  to  do,  as  they 
seem  to  us  to  be  based  upon  justice,  equity, 
and  sound  reasoning.  The  judgment  ap- 
pealed from  Is  affirmed. 

DOUGLAS,  J.,  dissents. 


WHITE  V.  WORTH,  Treasurer,  et  aL 
^tvmne  Court  of  North  Carolina.    AptU  SO, 
1900.) 

OTSTBR  FISHBRIBS— CHIEF  INBPBCTOR-S^IA- 
BT~HANDAUUS  TO  STATE  OFFICER. 

1.  Laws  1897,  c  18,  "An  act  to  promote  the 
vjwttx  Industry,"  prorlded,  by  sectton  12,  tor  ap- 
pointment <^  a  chief  inspector  for  the  term  of 
four  years,  and  by  Bection  13  fixed  his  salary  at 
(900  per  Vear.  Laws  1899,  c.  18,  expreeely 
amended  Laws  1897.  c.  13,  and  repealed  said 
section  13.  Laws  1^9,  c.  19,  "An  act  provid- 
ing tor  the  general  aup«vision  of  the  Boellfish 
Industry,"  created  seven  named  persons  commis- 
sioners of  the  sheilfish  industry,  and  continued 
in  tbelr  hands,  among  other  dnues,  the  duties  of 
the  chief  Inspector  of  the  oyster  induatry,  the 
officer  corresponding  to  htm  being  there  styled 
"duirman  of  the  shellfish  commlsuon,"  and  the 
tatter's  salary  being  fixed  at  9400  per  annam 
and  mileage.  In  a  proceeding  to  determine  title 
to  office,  It  was  deaded  that  he  was  not  ousted 
from  office,  and  that  he  had  the  additional  da- 
tin  ^yen  the  commisrion«s  by  Laws  1889,  c. 
19.  The  acts  of  1897  and  1899  appropriate  mon. 
es  for  aalariee.  Act  1899,  c.  19,  |  9,  provides 
that  salary  shall  he  drawn  on  the  warrant  of 
the  state  auditor,  "which  warrant  shall  be  is- 
sued by  tiie  auditor  upon  the  certificate  of  the 
secretary  ct  the  said  ooard,  and  countersigned 
by  the  chairman  of  the  shellfish  commiasion." 
Laws  1899,  c.  21,  prohibits  the  state  treasurer 
from  paying  compensation  to  any  person  claim- 
ing the  same  for  services  rendered  concerning 
the  shellfish  induatry,  unless  such  person  is  au- 
thorized to  render  such  Mrvices  under  the  provl- 
sions  of  Laws  1800,  c.  19.  Held,  that  the  chief 
inspector  was  entitied  to  the  salary  provided  by 
Laws  1899,  c.  19;  that  he  was  a  person  author- 
ised to  rrader  the  services  under  the  proviaicHis 
of  said  chapter;  that,  it  being  decided  that  the 
chairman  of  the  abellfiBh  commlsslra  was  not 
enUtied  to  office,  the  provision  for  tesuance  of 
warrant  for  salary  was  to  be  compiled  with  as 
nesr  as.  possible,  and  was  satiafied  by  the  wsr- 
rant  being  countersigned  the  chief  inspector 
In^ace  of  such  chairman. 

2.  Mandamus  would  Issue  to  the  stste  auditor 
to  iasne  a  warrant  for  the  inspector's  salary,  and 
to  the  state  treasurer  to  pay  It. 

MoLtgomery  and  CUrk.  JJ..  disaentlng. 

Anwal  from  superior  court,  Perquimans 
county;  Starbu^  Judge. 

Controversy  between  Tbeophllns  White,  as 
plaintiff,  and  H.  W.  Ayvr,  ateta  auditor,  and 
W.  H.  Worth,  state  treasurer,  as  deteodanta. 
From  a  judgment  that  writ  ot  mandamua  Ijh 
■ne  to  deCendantBr  th^  iweaL  Mwllflwd. 


F.  H.  Busbee  and  OnA  ft  Oreen,  for  ap- 
pellanta.  S.  0.  L.  Harris,  for  axq^ellee. 

rUKCHBS,  J.  O^ls  is  a  controversy  with- 
out action,  under  sections  667  and  668  of  the 
Code.  The  facts  agreed,  upon  which  the 
Judgment  of  the  court  is  asked,  are  aa  fol- 
lows: "The  general  assemUy  of  North  Caro- 
lina, In  1897,  passed  an  act  to  provide  for 
and  promote  the  oyster  Industry  of  North 
Carolina,  ratified  February  23,  1887,  being 
chapter  13  of  the  Laws  of  1887.  This  act  is 
made  a  part  of  the  caae.  That  on  the  23d 
day  of  February,  1897,  flie  plaintiff  was  duly 
appointed  by  the  governor  of  North  Carolina, 
under  the  provisions  of  said  act,  chief  In- 
spector for  the  constitutional  term  of  four 
years,  and  was  duly  commissioned  aa  such, 
and  was  Inducted  into  said  <^ce,  and  proceed- 
ed to  discharge  the  duties  therectf.  The  com- 
pensation to  be  received  by  him  was  as  pro- 
vided In  section  13  of  the  act  The  general 
assembly,  of  North  Carolina,  In  1899,  passed 
an  act  to  provide  for  the  general  supervision 
of  the  shellflsb  Induatry  of  the  state,  ratified 
March  2,  1899,  being  chapter  19  of  the  Laws 
of  1889.  Under  this  act,  the  persons  named 
in  section  two,  namely,  George  H.  Hill,  of 
Washhigton,  Beaufort  county;  B.  D.  Scar- 
boro,  of  Avon,  Dare  county;  Daniel  L.  Rob- 
erts, of  New  Bern,  Craven  county;  Robert 
W.  Wallace,  of  Beaufort,  Carteret  county;  G 
0.  Allen,  of  Elizabeth  City,  Pasquotank  coun- 
ty; J.  M.  Clayton,  of  Englehard,  Hyde  coun- 
ty; and  Daniel  B.  Hooker,  of  Bayboro,  Pam- 
lico county,— undertook  to  dlstduuge  the  du- 
ties of  shellfish  commisBionera,  under  the 
claim  that  the  act  of  1887  waa  repealed  by 
the  act  of  1899.  That  the  persons  named  In 
the  preceding  paragraph,  having  undertaken, 
under  the  title  of  'sheUfish  commissioners,*  to 
discharge  the  duties  devolving  upon  the 
plaintiff  as  chief  Inspector,  and  having  tak- 
en possession  of  the  steamer  Ully,  the  plain- 
tiff brought  suit  in  the  county  of  Pamlico 
against  said  persons  to  try  the  title  to  the 
office.  The  record  In  said  case,  together  with 
the  opinion  of  the  supreme  court  of  North 
Carolina,  adjudging  that  the  title  of  the  plain- 
tiff was  a  valid  one,  is  made  a  part  of  this 
caae.  That  tlnoe  the  15th  day  of  Mardi, 
1808,  iq>  to  Norember  20,  1890,  the  defendant 
H.  W.  Ay«r»  auditor  of  the  state,  has  rinsed 
to  Isane  to  the  plaintiff  a  waraant  tot  the 
sum  ct  serenty-flTe  dollars  per  month  and 
his  actual  traveling  expense,  and  has  also 
reftised  to  Issue  warranU  to  the  deputy  In- 
spectors aM>otnted  by  the  plaintiff  In  accord- 
ance wlOi  the  act  of  1807;  and  the  defend- 
ant W.  H.  Worth,  state  treaanrer,  for  the 
same  period  of  time,  has  refused  to  pay  the 
salary  and  traveling  expeosee  of  the  plaintiff 
as  chief  Inspector,  and  also  the  fifty  dollan 
per  month  claimed  by  the  deputy  Inapectots. 
That  ilnce  the  opinion  ci  the  aiQiceme  court 
hag  been  filed  the  plaintiff  has  again  demand- 
ed (tf  the  auditor  the  Issuance  of  a  wamutt 
In  hla  fftTw  for  the  amonnt  of  Us  salary 
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and  ezpesses,  and  the  same  has  been  refused 
hj  the  defendants.  The  defendants  base 
their  refusal  vjton  Acts  1899,  c.  21,  which  is 
made  a  part  of  this  controTersy.  The  plain- 
tiff Insists  that  imder  the  decision  of  the 
supreme  court,  hereinbefore  mentioned  In  the 
facts  agreed,  he  Is  entitled  to  a  salary  of  sev- 
enty-live dollars  a  month  and  actual  traveling 
expenses  from  the  time  of  the  last  perment, 
made  to  him  up  to  the  present  time,  and  that' 
this  is  not  prohibited  by  chapter  21,  Acts  1809, 
above  mentioned.  He  asks  that  a  mandamus 
Issue  to  the  defendant  the  state  auditor,  re- 
quiring him  to  issue  a  warrant  for  the 
amount  due  him  undw  the  law,  and  also 
that  a  mandamus  Issue  directed  to  the  state 
treasurer,  requiring  ^nd  compelllDg  him  to 
pay  the  same,  and  for  all  further  relief  which, 
under  the  facts  above  mentioned  and  the  law 
of  North  Carolina,  he  Is  entitled  to.  It  Is  fur- 
ther agreed  that  no  part  of  the  compensation, 
as  provided  in  chapter  19,  Pnb.  Laws  1899, 
has  been  paid  to  the  persons  therein  named 
as  shellfish  conunlssloners,  and  that  the  state 
treasurer  has  on  hand  of  the  oyster  fund,  col- 
lected under  the  provisions  of  chapter  18, 
Laws  1897,  and  chapter  19,  Laws  1899,  an 
amount  sufficient  and  available  tot  the  pay- 
ment of  such  salary  and  traveling  expenses 
as  the  plalntlfl  may  be  entitled  to." 

Upon  these  facts  the  plaintiff  contends  that 
he  is  entitled  to  a  writ  of  mandamus  against 
the  defendants.  This  contention  is  disputed 
by  the  defendants,  and  the  plain tUTs  xl^t  to 
a  mandamus  Is  denied. 

It  has  been  decided  by  this  court  that  the 
plaittUff  is  entitled  to  hold  his  office  of  chief 
Inspector,  to  which  he  was  appointed  In  1897, 
for  the  remainder  of  his  term  of  four  years. 
White  T.  Hill,  125  N.  O.  IM,  34  B.  E.  432. 
This  Is  settled,  and  the  question  la  now  pre- 
sented as  to  whether  or  not  be  shall  have  pay 
for  his  services. 

The  plaintiff  was  duly  appointed  and  in- 
ducted into  his  said  office  In  March,  1897,  for 
a  term  of  four  years,  under  an  act  of  the  leg- 
islature ratified  on  the  23d  day  of  February, 
1897,  being  chapter  13  of  the  Public  Laws  of 
that  year.  Under  this  act  he  was  entitled  to 
a  salary  of  $75  per  montb,  or  f900  per  annum, 
payable  monthly.  This  Is  not  denied  by  the 
defendants,  but  they  s^  that  chapters  18. 
19.  and  21  of  the  Public  Laws  of  1899  had  the 
effect  to  destroy  the  plalntltTs  right  to  pay. 
They  say  that  chapter  IS  repeals  section  13  of 
the  act  of  1897,  and  this  Is  true;  and  they 
say  that  chapter  21  prohibits  them  from  pay- 
ing a  salary  to  any  one  not  acting  under 
chapter  19  of  said  act,  and  It  is  true  that  tills 
act  so  provides.  And  the  defendants  say  that 
the  plaintiff  Is  not  acting  under  the  act  (chap- 
ter 19),  and  Is  not  entitled  to  any  pay  for  his 
services.  But,  as  It  is  seen  that  the  plaln- 
tlfTs  office  to  which  he  was  appointed  In  1807 
still  exists,  and  that  he  la  entitled  to  hold  the 
same  and  perform  Its  duties.  It  would  seem 
that  he  Is  entitled  to  receive  the  salary  at- 
tached thereto.  Dalby  v.  Hancock,  125  N.  C. 
825,  84  S.  £.  516;  Ganis  v.  Grlffln,  126  N.  a 
83%  84  &  E.  429. 


The  legislature  may  abolish  a  legislative 
office,  and  this  is  the  end  of  It  White  t. 
Hill,  supra;  Hoke  v.  Henderson,  16  N.  C.  1. 
When  the  office  Is  abolished,  this  ends  the 
term  of  the  officer  holding  it,  as  there  can 
be  no  officer  without  an  office,  and,  of 
course,  no  salary  without  an  officer.  The 
legislature  may  reduce  the  salary  of  an  ex- 
isting legislative  office.  If  this  Is  done  for  the 
benefit  of  the  public,  and  not  for  the  purpose 
of  Injuring  the  lncumt>ent  and  to  starve  him 
out  But  If  It  clearly  appears  that  it  was 
done  for  that  purpose,  it  would  be  void. 
State  V.  Oales,  77  N.  0.  283;  Hoke  v.  Hen- 
derson, supra.  In  cases  where  only  a  part 
of  the  salary  Is  taken  from  the  officer.  It 
would  have  to  appear  from  the  legislation 
itself  that  the  object  was  unlawful,  or  the 
courts  would  not  Interfere.  Hoke  v.  Hen- 
derson, supra.  But  If  the  legislature  should 
undertake  to  deprive  the  officer  of  the  whole 
of  his  salary,  while  his  office  still  continued, 
the  Intent  would  so  plainly  appear  that  the 
act  would  be  declared  void.  Hoke  v.  Hen- 
derson, supra;  Gotten  t.  Bills,  62  N.  C.  546. 

The  plalntlfF  holds  his  office  udder  an  ap- 
pointment made  In  1897,  but  he  holds  and 
discharges  the  duties  of  his  office  under  such 
laws  as  may  be  passed  and  In  force  during 
hts  term  of  office.  The  legislature,  on  the 
28th  day  of  February,  1899,  passed  an  act 
expressly  amendatory  of  chapter  13,  Laws 
1897;  this  being  the  act  under  which  the 
plaintiff  was  appointed.  And  on  the  2d  day 
of  March,  two  days  thereafter,  it  passed  an- 
other act  upon  the  subject  of  oysters  and 
shellfish.  This  act  does  not  state  that  It  Is 
an  amendment  of  the  former  acts,  nor  does 
it  purport  to  repeal  the  previous  legislation 
on  the  subject  of  oysters  and  shellfish,  ex- 
cept BO  far  as  they  are  In  conflict  with  the 
act  of  the  2d  of  March.  1899.  And  on  the 
8th  of  March,  1899,  It  passed  chapter  21, 
which  Is  stated  to  be  "supplemental  to  chap- 
ter 19,  passed  on  the  2d  of  March."  This 
last  act  prohibits  the  treasurer  from  paying 
any  compensation  claimed  for  services,  un- 
less the  person  so  claiming  them  shall  be  au- 
thorized to  render  such  services  under  chai>- 
ter  19,  of  which  act  this  act  Is  a  supplement 
The  legislature  having  general  powers  of 
legislation,  all  these  acts  must  be  observed 
and  enforced,  unless  they  ccmflict  with  the 
vested  constitutional  rights  of  the  plaintiff. 
(We  say  the  constitutional  rights  of  the 
plaintiff,  for  the  reason  that  his  rights  alone 
are  liefore  us  for  our  consideration.)  It  Is, 
then,  the  duty  of  the  plaintiff  to  administer 
his  office  under  the  law  as  It  now  exists; 
that  is,  under  the  act  of  1897.  as  modified 
and  changed  by  the  legislature  of  1899. 
Chapters  18,  19,  Pub.  Laws  3899. 

For  the  purposes  of  this  action,  it  Is  not 
necessary  for  us  to  decide  whether  chapters 
18  and  10,  Laws  1899.  were  intended  as 
amendments  of  the  act  of  1897  or  not  They 
are  botb  a  part  of  the  public  laws  of  the 
state,  and  must  be  observed,  when  not  in 
conflict  with  the  plaintiff's  v^ted  rlobts. 
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Chapter  18  1b  expressly  stated  to  be  an 
amendment  to  the  act  of  1897,  and  chapt» 
10  does  not  state  whether  it  to  an  amend- 
ment or  not  Bnt  b6tb  acts  are  on  the  same 
subject,  and  must  be  considN^  together, 
and  treated  as  amendments.  And  where 
they  expressly  repeal  the  former  act,  or  are 
In  conflict  with  its  provisions,  the  provisions 
of  the  lattw  act  mnst  prerall,  unless  they 
are  In  conflict  with  vested  rights.  It  Is  so 
held  in  White  v.  HIU,  supra,  which  Is  ex- 
pressly put  on  Abbott  Beddlngfleld,  125 
N.  a  258,  34  B.  B.  412.  and  UeCaU  v.  Webb. 
125  N.  C.  243.  34  S.  K  430.  And  as  the  plain- 
tiff Is  not  only  authorized  to  perform  the 
duties  required  by  chapter  19,  bat  it  Is  In 
fact  his  duty  to  do  so,  there  can  be  no  rea- 
son for  applying  the  provisions  ot  chapter 
21;  and  it  la  not  necessary  for  us  to  decide 
whether  It  would  he  valid  or  not  If  It  were 
necessary  for  os  to  decide  that  qnestlon. 

The  fact  that  the  legislature  of  1899  chan- 
ged the  name  of  "An  act  to  promote  the  oys- 
ter Industry  of  North  Carolina"  to  that  of 
"Shellfish  Commissioners"  did  not  abolish 
the  plaintiff's  office.  White  v.  Hill  and  Ab- 
bott V.  Beddlngfleld.  supra;  Wood  r.  Bel- 
lamy, 120  N.  C.  212,  27  S.  E.  118.  Nor  does 
the  fact  that  the  act  of  1B8B  changed  the 
name  of  the  plaintiff's  office  from  that  of 
"chief  inspector"  to  that  of  "chairman  of  the 
Bhellflsb  commission"  oust  the  plaintiff  from 
uls  office  or  deprive  him  of  his  salary.  Wood 
V.  Bellamy  and  Abbott  T.  Beddlngfleld,  su- 
pra. 

The  plaintiff  being  entitled  to  his  office 
and  to  the  salary  attached  thereto,  what  is 
his  salary,  under  the  legislation  as  it  now 
exists,  and  how  is  he  to  get  it?  Under  chap- 
tec  10  of  the  act  of  1809.  It  seems  to  us  that 
It  has  been  reduced  to  $400  per  annum  and 
five  cents  per  mile  travel,  when  engaged  in 
his  work,  and  extra  expenses  not  to  exceed 
$50  per  annum.  We  cannot  say  that  this 
redaction  was  not  made  for  the  pablic  bene- 
fit, and  we  have  no  power  to  change  It,  and 
no  disposition  to  do  so  .If  we  had.  The  re- 
ducti<m  may  be  made.  State  v.  Gales  and 
Hoke  V.  Henderson,  supra;  White  t.  Murray 
(N.  C;  at  this  term)  SC  a  B.  250. 

Then,  what  Is  necessary  to  be  done  to  en- 
able the  plaintiff  to  draw  his  salary?  The 
act  of  1807  did  not  give  specific  directions  as 
to  this.  The  act  of  1809  (chapter  19,  S  9)  pro- 
vides that  this  shall  be  done  upon  the  war- 
rant of  the  auditor,  "which  warrant  shall  be 
issued  by  the  auditor  upon  the  certificate  of 
the  secretary  of  the  said  board,  and  counter^ 
signed  by  the  chairman  of  the  shellflsh  com- 
mission.*' This  was  only  a  matter  of  detail, 
which  seems  to  have  been  proper  to  supply 
a  defect  In  the  act  ot  1897,  and  was  passed 
whoi  it  was  thought  that  HIU  and  his  force 
would  be  in  office.  And  we  cuinot  and  do 
not  construe  this  paragraph  to  mean  ttiat 
the  incumbent  should  not  recrtve  any  salary 
for  his  services.  This,  in  our  oiklqlon,  would 
be  to  construe  the  act  to  mean  what  we 
think  the  legislature  could  not  do  (Gotten  v. 


EUls,  anpra);  and  it  would  also  be  to  eaor 
strue  It  to  mean  what  it  does  not  say,  and 
what  we  do  not  think  the  legislature  Intend- 
ed It  to  mean. 

So,  if  this  dlrectltm  as  to  the  manner  ot 
Issuing  the  wurrant  cannot  be  literally  com- 
iHled  with,— in  tuec  verba,-^t  should  be  com- 
{dled  with  *^  near  as  may  be";  that  is,  the 
certificate  should  be  Issued  1^  the  derk  of 
the  present  board,  and  countersigned  by  the 
plaintiff,  who  Is  acting  as  chairman.  In  place 
of  Hill,  and  the  auditor's  warrant  shoold  Is- 
sue upon  this  certlflcftte. 

This  opinion  might  close  here^  and  w<nild 
do  so,  but  for  the  argamenta  urged  in  oppo- 
sition to  the  views  we  have  expressed,  some 
of  which,  it  seems  to  ns,  shoold  be  noticed. 

It  is  said  that  chapter  19  names  certain 
persons  as  conunlssloners,  and  that  the  plain- 
tiff is  not)  me  of  toose  named  In  tbt  act 
This  is  true.  But  the  act  does  not  provide 
that  tbe  salary  shall  be  paid  to  these  parties, 
eo  nomine,  bnt  to  the  commissioners  per- 
fonning  the  duties  XKcserlbed  by  the  act 
Suppose  any  or  all  of  the  ctHmnissioners  nam- 
ed In  chapter  10  had  died  or  resigned;  l»  It 
contended  that  still  th^  Should  recdve  toe 
salary,  or  that  Ihe  work  should  atop,  and  the 
commlsslcn  fan  ttiroi«h  and  fail  on  tiiat  ac- 
count? They  are  out  and,  so  far  as  we 
know,  are  not  dalming  any  pay. 

It  was  said  tola  court  had  no  Jnrlsdletltm  ot 
this  matter;  that  it  only  has  appellate  Ju- 
risdiction; that  the  assumption  of  aadi  Jaiis- 
dlctlon  is  unheard  of;  that  the  judgment  of 
the  court  will  be  ultra  vires,  unlawful,  un- 
constitutional, and  void,  and  that  the  legta- 
lature  may  declare  It  nnconstitntlona],  and  If 
It  should  do  so>  and  the  tteasnror  Aonld  obey 
the  Judgment  of  this  court  he  might  be  in 
dai^er.  This  argument  seons  to  proceed 
upoD  the  Idea  that  tbls  proceeding  was  com- 
menced in  this  court  whereas  the  recind 
shows  that  it  is  here  on  appeal  from  the  su- 
perior court  of  Pasquotank  coonty.  And  It 
would  seem  that  the  al^htest  fframlnwflon 
would  have  ^own  that  It  Is  not  a  proceeding 
unheard  of  before.  In  Marbury  v.  Hadlson, 
1  Crancta,  187,  2  !<.  Ed.  00,  which  was  maur 
damuB  against  James  Madison,  secretary  of 
the  United  States,  it  was  held  that  the  action 
would  lie.  In  Gotten  t.  Ellis,  52  K.  C.  545. 
which  was  a  proceeding  In  mandamus  by 
CJotten,  claiming  a  salary  as  adjutant  general 
of  North  Carolina,  against  John  W.  Elli% 
governor  of  North  Carolina,  It  was  held  that 
the  actlMi  would  He,  and  the  writ  was  issued. 
Bnt  a  more  recent  case  Is  tiiat  ot  OranvUIe 
County  Board  ot  Education  v.  State  Board  of 
Education,  106  N.  a  81,  10  B.  B.  1002,  bi 
whldi  it  was  held  that  the  action  would  lie, 
and  the  writ  was  granted.  The  c^lnifHi  of 
the  court  in  that  case  was  written  by  Justice 
Claric,  and  seems  to  be  a  direct  authority  fiv 
issuing  the  writ  In  this  case.  The  opinion  in 
Gotten  T.  Bills,  supra,  Is  not  only  author!^ 
for  granting  the  writ  l3ut  it  would  be  well  to 
note  what  tbe  court  says,  near  the  (dose  of 
the  ophilon,  Trtth  .f 
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the  writ,  which  Is  In  these  words:  "We  do 
not  enter  upon  the  Inqidry  as  to  how  the  writ 
will  be  enforced,  because  we  are  not  allowed 
to  suppose  that  the  question  will  arise,  feel- 
ing assured  that  the  sole  purpose  of  the  goT- 
emar  is  to  obtain  a  Judicial  construction  of  ' 
the  statute  In  question."  TTie  oplnl<»i  (Cot- 
ten  V.  Ellis)  also  contains  this  language:  "A  ' 
statute  which  reduces  a  salary  during  the 
term  of  office,  and  one  which  takes  away  the 
salary  altogether,  stand  on  different  footings; 
for  in  the  latter  case  the  object  would  evi- 
d«itly  be  to  starve  the  Incumb^t  out  of  his 
office,  and  thereby  do  Indirectly  what  could 
not  be  done  directly,  so  as  to  make  applica- 
ble the  remarks  made  in  the  case  of  Hoke  t. 
Henderson,  In  which  Qiere  seems  to  be  much 
force  that  such  Indirect  legislation  Is  as  ob- 
noxious to  the  charge  ot  being  unconstitu- 
tional as  an  act  directly  depriving  one  of  his 
office.  A  proper  constructlcMi  of  the  statute 
does  not  lead  to  the  Inference  that  it  was  the 
intention  to  abolish  the  salary,  in  the  event 
that  the  applicant  still  continued  entitled  to 
the  office  and  UaUe  for  the  discharge  of  lis 
duties.  On  the  contrary,  the  clause  which  re- 
peals so  much  of  the  ninth  section  as  relates 
to  the  salary  Is  a  mere  corollary  or  incident 
to  the  clause  which  repeals  so  much  of  that 
section  as  relates  to  the  appointment  of  the 
adjutant  general,  and  cwsequently  the  one 
cannot,  by  any  rule  of  construction,  be  made 
to  extend  in  its  operation  further  than  the 
other."  "To  hold  otherwise,"  the  court  says, 
"would  be  to  place  the  legislature  in  this  at- 
titude: *We  mean  to  abolish  the  office;  If  we 
have  not  the  power  to  do  so,  then  we  mean 
to  deprive  the  preseat  Incumbent  of  his  office; 
if  we  have  not  the  power  to  do  that,  then  we 
mean  to  take  away  his  salary.' "  The  facts 
in  Gotten  v.  Kills  axe  so  nearly  the  same  as 
the  facts  in  this  case.  Is  onr  excuse  for  quot- 
ing so  much  of  the  opinion. 

Before  the  suggestion  that  the  legislature 
may  declare  the  opinion  of  this  coiui;  uncon- 
atltutional  may  be  adopted  by  any  one,  we 
ask  them  to  read  the  opinion  of  Chief  Justice 
Marshall  In  the  case  of  Marbury  v.  Madison, 
supra.  It  is  a  full  and  complete  answer  to 
this  suggestion.  We  would  like  to  incorporate 
the  whole  of  that  opinion  In  the  opinion  of 
the  court  In  this  case;  but,  as  this  is  Impossi- 
ble, we  will  again  have  to  ask  to  be  pardoned 
for  making  some  quotations  from  this  very 
able  opinion,  emanating  from  the  mind  of 
probably  tbe  greatest  Jurist  this  country  has 
produced.  It  fully  sustains  the  doctrine  of 
Hoke  V.  Henderson,  15  N.  0.  1,  that  an  office 
is  property.^a  vested  right— of  which  he 
cannot  be  deprived.  It  discusses  the  relation 
of  the  government  to  the  citizen;  the  suprem- 
acy of  the  constitution  over  ordinary  legisla- 
tive acts;  the  relation  of  the  executive,  l^is- 
latlve,  and  Judicial  department  of  the  gov- 
ernment and  shows  that  all  tbree  of  these  de- 
partments are  equally  bound  by  the  constitu- 
tion, but  within  their  own  departments;  that 
tvhile  It  Is  the  exclusive  right  of  the  leglsla- 
tlTe  department  to  eniLct  laws,  and  the  duQr  ci 


the  executive  to  enforce  them,  it  la  the  ex- 
clusive right  of  tbe  Judiciary  to  construe  them, 
and  to  say  whether  they  are  repugnant  to  the 
constitution  or  not  The  idea  that  tbe  execu- 
tive or  the  legislative  department  has  any 
right  to  put  a  different  construction  on  a 
statute,  or  a  different  construction  on  the 
eonstitntion,  than  the  coturt  has,  Is  utterly  re- 
pudiated. On  page  163,  1  Cranch,  and  page 
G9,  2  L.  Ed.,  It  Is  said:  "The  government  of 
the  United  States  has  been  emphatically  term- 
ed a  government  of  laws,  and  not  of  men.  It 
will  certainly  cease  to  deserve  this  high  appel- 
lation, If  - tbe  laws  furnish  no  remedy  for  the 
violation  of  vested  legal  rights."  And  on  page 
61  it  Is  said:  "But  where  a  specific  duty  Is  as- 
signed by  law,  and  individual  rights  depend 
upon  the  performance  of  that  duty.  It  seems 
equally  clear  that  the  individual  who  consid- 
ers himself  Injured  has  a  right  to  resort  to  the 
law  of  his  country  for  a  remedy."  On  page 
167,  1  Cranch,  and  page  70,  2  L.  Ed.:  "The 
question  whether  a  right  has  vested  or  not  Is' 
in  its  nature  Judicial,  and  must  be  tried  by 
the  Judicial  authority."  On  page  170,  I 
Cranch,  and  page  71,  2  L.  Ed.:  "What  Is 
there  In  the  exalted  station  of  the  office 
which  shall  bar  a  citizen  from  asserting  In 
a  court  of  Justice  his  legal  rights,  or  shall 
forbid  a  court  to  listen  to  the  claim,  or  to 
Issue  a  mandamus  directing  the  performance 
of  a  duty,  not  depending  on  executive  dlBcre- 
tlon,  but  upon  particular  acts  of  congress  and 
the  general  principles  of  law?"  On  page  172, 
1  Cranch,  and  page  72.  2  L.  Ed.:  "The  doc- 
trine, therefore,  now  advanced  Is  by  no 
means  a  novel  one."  On  page  174,  1  Cranch, 
and  page  72,  2  L.  Ed.:  "If  congress  remains 
at  liberty  to  give  this  court  appellate  Jurisdic- 
tion when  the  constitution  has  declared  their 
Jurisdiction  shall  be  original,  and  original  Ju- 
risdiction when  the  constitution  has  declared 
it  shall  be  appellate,  the  distribution  of  Juris- 
diction made  in  the  constitution  is  form  with- 
out substance."  On  page  177,  1  Cranch,  and 
page  73,  2  L.  Ed.:  "The  constitution  Is  either 
a  superior,  paramount  law,  unchangeable  by 
ordinary  means,  or  It  is  on  a  level  with  ordi- 
nary legislative  acts,  and,  like  other  acts,  is 
alterable  when  the  l^islature  shall  please  to 
alter  It  If  the  former  part  of  the  alternative 
be  true,  then  a  legislative  act  contrary  to  the 
constitution  Is  no  law;  If  the  latter  part  be 
true,  then  written  constitutions  are  absurd  at- 
tempts on  the  part  of  the  people  to  limit  a 
power  In  Its  own  nature  Illimitable.  •  •  • 
If  an  act  of  the  legislature  repugnant  to  tlie 
constitution  Is  void,  does  It  notwithstand- 
ing Its  invalidity,  bind  the  court  and  oblige 
them  to  give  it  effect?  Or,  in  other  words, 
though  It  be  no  law,  does  it  constitute  a  rule 
as  operative  as  if  it  was  a  law?"  On  page 
177,  1  Cranch,  and  page  73,  2  L.  Ed.:  "It 
is  emphatically  tTie  province  and  duty  of  the 
Judiciary  to  nay  tohat  the  law  is  [the  italics 
are  ours].  •  •  *  So,  If  a  law  be  in  opposi- 
tion to  the  constitution.  If  both  the  law  and 
the  constitution  apply  to  a  particular  case,  so 
that  the  court  must  either  decld^the  case  ood- 
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formably  to  Uw  law,  dltregardlnx  tbe  constitn- 
tlon,  or  conformably  to  tJie  conitltatlon,  disre- 
garding the  law,  the  court  must  determine 
which  of  these  conflicting  rules  governs  the 
case.  This  la  of  tbe  Tery  essence  of  Judicial 
duty."  We  cannot  qnote  all  of  this  very  able 
and  exhaostlTe  opinion,  but  we  tmst  that  we 
have  quoted  sufficiently  from  It  to  establish 
the  separate  independent  Jurisdiction  and 
power  of  courts  to  decide  the  law,  and  to 
show  that  neither  the  execntire  nor  the  legla* 
lative  d^Mutment  has  any  such  power. 

Our  opinion,  then,  is  that  the  plaintiff  is 
entitled  to  the  salary  and  compensation  pro- 
Tided  for  In  Act  1889,  c.  19  (and  the  same  that 
Hill  would  have  been  ^titled  to  If  he  had 
remained  in  office),  to  be  paid  by  the  treasurer 
of  the  state  out  of  tbe  oyster  ftmd  appropri- 
ated by  the  act  of  1897  and  tbe  act  of  189G, 
admitted  to  be  now  In  his  bands,  iwoTided 
that  tbe  expenses  of  this  commission  do  not 
exceed  the  snm  of  |6,000  per  annum,  and  that 
the  certificate  and  warrant  shall  be  issued  In 
tbe  manner  we  have  Indicated.  This  action 
is  to  recover  the  salary  of  a  public  officer. 
The  facts  are  agreed,  and  from  these  facts  It 
appears  that  there  Is  now  mon^  in  the  hands 
of  the  treasurer  more  than  sufficient  to  pay 
tbe  plaintiff,  which  aroee  from  the  oyster 
fund,  under  the  acts  of  1897  and  1899;  that 
this  fund  Is  special^  apiuroprlated  to  the  pay- 
ment of  the  salaries  of  officers  serrlng  under 
the  act  of  lUVB;  that  tbe  auditor  and  treasurer 
are  honest  m&i  and  faithful  public  officers, 
and  want  to  do  their  doty.  They  wanted  the 
opinion  of  tbe  court  as  to  what  that  was,  and 
neither  of  them  nor  their  counsel  made  any 
objection  to  both  being  defendants;  but  It  Is 
made,  and  It  would  seem  that  the  party  mak- 
ing It  csn  see  no  dlflTerence  between  the  salary 
of  ft  public  officer  and  a  claim  against  the 
state,  nor  can  he  see  the  distinction  between 
Garner  t.  Worth,  122  N.  C.  SCO,  29  S.  E. 
and  Gotten  t.  ElUa,  siqwa.  The  Judgment 
of  the  court  below  will  be  modified  In  con- 
formity with  this  (^Inltm,  and,  being  so  re- 
formed, Judgment  will  be  entered  In  this 
court  Modified  and  affirmed. 

DOUGLAS,  J.  (concurring).  I  shall  be  glad 
Indeed  when  all  the  offlceholding  cases  are 
finally  decided,  not  only  from  their  intrinsic 
difficulty,  but  more  so  from  the  vast  amount 
of  discussion  to  which  they  have  given  rise. 
Much  of  this  dlscu^ion,  Tiewed  from  my 
standpoint,  baa  seemed  Irrelevant,  and.  In* 
deed,  liable  to  mislead.  Hence  upon  one  or 
two  occadons  I  have  felt  compelled  to  explain 
myself  in  a  concurring  opinion,  as  I  did  not 
wish  to  be  misunderstood  ivon  Important  con- 
stitutional questions.  My  personal  views  are 
fully  set  out  In  Wilson  r.  Jwdan.  124  N.  C. 
707,  S3  S.  B.  139,  and  Greene  t.  Owen,  125 
N.  0.  212,  34  S.  B.  424. 

I  have  given  this  case  most  careful  con- 
sideration, especially  In  view  ot  the  division 
ot  oplniiHi,  and  I  see  no  reason  to  overrule 
the  nnanlmons  oplnlui  of  this  court  as  ex- 


pressed In  Wood  r.  B^Iamy,  120  N.  C  212, 
27  8.  B.  lis.  If  I  follow  that  opinion  to  Its 
necessary  and  legitimate  results,  I  am  forced 
to  concur  with  the  court  In  tbe  case  at  bar. 
In  fact,  the  case  as  now  before  us  presents 
no  substantial  difficulties  to  my  mind.  What- 
ever conq>Ilcatlona  may  have  existed  were 
solved  when  we  decided  that  the  plaintiff  was 
entitled  to  the  office.  The  only  question  now 
before  ua  Is  whether  he  shall  receive  tbe  com- 
pensation  which  the  legislature  attached  to 
the  performance  of  its  duties.  We  are  not 
creating  any  office,  for  the  office  was  ad- 
mittedly created  by  the  act  of  1897,  and  it 
does  not  appear  to  ua  that  It  was  abolished 
1^  the  act  ot  1899.  We  are  not  affixing  any 
salary  to  the  office  further  than  that  we  find 
expressly  provided  in  the  act  of  1899,— the 
last  expression  of  legislative  wUL  We  ate 
not  levying  any  public  taxes,  nor  appropriat- 
ing any  public  money.  This  was  done  to  the 
fullest  necessary  extent  by  both  acts.  That 
of  1897  raised  and  appropriated  to  the  spe- 
cific purposes  of  this  case  an  ample  fund, 
much  of  which  still  remains  in  the  treasury 
unexpended  and  not  otherwise  appropriated. 
The  case  comes  before  us  on  facts  agreed,  and 
It  Is  expressly  stated  that  "the  state  treasurer 
has  on  hand  of  tbe  oyster  fund  collected  un- 
der the  provlslcms  of  chapter  13,  Laws  1807. 
and  chapter  19,  Laws  1890,  an  amount  suffi- 
cient and  available  for  the  payment  ot  such 
salary  and  traveling  expenses  as  the  plain- 
tiff may  be  entitled  to."  No  one  else  is  now 
claiming  it,  and  no  one  else  is  now  perform- 
ing the  duties  whldi  wonld  entitle  him  to  re- 
ceive It 

The  only  reason  given  why  It  should  not 
be  paid  to  the  plaintiff  Is  a  construction  of 
section  1,  c.  21,  Laws  1890,  which,  It  seems 
to  me,  would  ascribe  to  the  legislature  most 
unworthy  motives.  This  section  provides 
tiiat  "the  treasurer  of  the  state  ot  North 
Carolina  shall  not  pay  any  compensation  to 
any  person  or  persons  dalmlng  the  same  for 
services  rmdered  concerning  the  shellfish  in- 
dustry, unless  such  person  or  persons  are  au- 
thorized to  render  eacii  services  under  the  pro- 
visitms  of  the  said  act."  Chapter  19,  Laws 
1800.  We  are  asked,  who  were  authorized  to 
render  snch  services  under  said  act?  Plain- 
ly, the  person  or  persons  rightfully  perform- 
ing tbe  official  duties  prescribed  by  that  act. 
Can  we  say  that  the  primary  object  of  the 
legislature  was  not  the  public  welfare,  but 
the  private  benefit  of  tbe  Indlvldoala  named 
In  the  act?  Have  we  any  right  to  say  that 
the  legislature,  in  providing  for  the  protection 
and  supervision  of  (me  of  the  great  industries 
of  the  state,  intended  to  say  to  tbe  treasurer: 
"We  think  that  tbe  proper  supervision  of  tbe 
shellfish  Industry  is  necessary  tot  the  public 
w^are,  and  for  this  purpose  we  have  ftppro- 
prlated  the  public  mimey;  but  If  that  pobllc 
money  cannot  go  Into  the  pockets  ot  our  per- 
sonal friends,  whom  we  have  named  In  the 
bill,  we  pieSev  that  those  Important  pnbUc 
dntleft  shonid  remain  uqparfimned,  and  ttose 
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gnmt  pnl^c  interests  entirely  neglected?" 
The  legtelatnre  has  not  said  so,  It  could  not 
legellr  say  so,  and  ft  shaU  not  be  made  to 
say  BO,  even  inferentlally.  by  any  construc- 
tion of  mine-  It  Is  my  duty,  as  well  as  my 
pleasure,  to  place  upon  Its  acts  a  construction 
in  harmony  with  the  public  Interests  which 
they  are  bound  to  protect,  and  the  constltu- 
ti<m  which  tbej  are  sworn  to  obey.  They 
may  w^  hare  believed  that  the  <^Bce  held 
by  the  plaintiff  bad  been  legally  abolished, 
and  that  they  had  the  right  to  All  the  offices 
they  had  presumably  created.  So  betlering, 
they  may  hare  Intended  simply  to  instmct 
the  treasurer  not  to  pay  any  mere  claimant 
under  any  other  act,  but,  it  he  could  not  pay 
their  appointees,  to  hold  the  fund  until  it  was 
legally  determined  to  whom  it  should  be  paid. 
Such  would  bare  been  their  legal  Intent,  and 
such  I  prefnr  to  btftere  was  th^  actnal  In- 
tention. 

Of  course,  I  would  deeply  regret  to  see  n^ 
native  state  visited  by  earthquakes  or  cy- 
clones  ot  a  civil  or  material  nature,  and  I  am 
glad  to  say  they  have  no  germ  In  the  de> 
dslon  we  are  rendering.  This  case  is  a  sniaU 
cme,  actually  and  potentially.  It  enunciates 
no  new  [Hilnclple,  and  involves  but  little  mon- 
ey. Construing  the  two  acts  together,  we 
Arid  an  office  created  by  the  l^slature  with 
a  salary  attached  thereto,  and  a  fund  specU- 
Ically  atq;>roprlated  tor  the  payment  thereof. 
All  we  now  say  Is  that  the  man  legally  and 
rightfully  performing  the  duties  of  the  office 
Is  entitled  to  the  compensation  tbereimto  at- 
find  by  law. 

MONTGOMBRT.  J.  (dissenting).  Because 
of  the  great  public  Importance  of  the  matters 
Invcdved  in  the  discussion  and  decision  of 
this  case,  I  have  given  to  it  a  more  thorough 
consideration  than  a  Judge  of  this  court 
usually  gives,  or  has  time  to  give,  to  the  In- 
vestigation of  cases  generally;  and.  after  ail, 
I  find  myself  unable  to  agree  to  the  conclu- 
sion reached  by  a  majority  of  the  court,  that 
the  plaintlfr  is  entitled  to  writs  of  mandamus 
against  the  auditor  and  the  treasurer  to  en- 
force the  collection  of  his  claim.  It  has  been 
decided  in  White  v.  HUl,  12S  N.  a  194,  84 
S.  B.  432,  that  the  plalntlfl  is  entitled  to  his 
office.  I  therefore  agree  in  the  present  case 
with  the  court,  .that  he  Is  entitled  to  bis  sal- 
ary, whatever  that  may  be.  I  think  he  Is 
entitled  to  the  whole  amount  named  In  Ibe 
act  ot  1887,-475  per  month,  and  his  necessary 
traveling  ezpensea  While  the  salary  Is  no 
part  of  the  office,  but  only  an  Incident  there- 
to, It  Is  yet  the  consideration  for  which  the 
services  and  duties  of  tbe  office  are  perform- 
ed, and  the  salary  therefore  must  follow  the 
office.  I  am  of  this  opinion  because  I  regard 
the  decision  in  White  v.  Hill,  supra,  as  deter- 
mining that  that  part  ot  the  act  of  1889 
which  underto<A  to  create  a  board  of  com- 
mIssIoneiB,  and  to  distribute  among  tbem  the 
datles  of  tbe  ^alntifl  as  cblef  Inspector,  waa 
unoonsdtutional.  and  therefore,  no  snch 


board  being  In  existence,  the  plaintiff  cannot 
be  their  chairman,  and  entitled  to  a  salary  of 
f400  allowed  by  the  act  of  1899  to  such  chair- 
man. He  is  stm,  however,  the  chief  officer, 
by  whatever  name  to  be  called,  of  the  oyster 
or  shellfish  industry,  and  is  to  discharge  the 
duties  of  that  position  as  best  he  may  under 
the  provisions  of  the  act  of  1899.  I  farther 
agree  with  the  court  that  the  legislative  de- 
partment of  our  state  government  is  not  the 
supreme,  sovereign  power  In  the  state.  I 
also  agree  with  the  court  that  any  public 
officer  who  is  required  by  law  to  perform  a 
specific  duty,  which  concerns  individual 
rights  dependent  upon  the  performance  of 
that  duty,  may  be  compelled  to  perform  that 
duty  at  the  suit  of  a  penon  who  alleges  that 
he  Is  injured;  and  I  agree  with  the  court 
that,  when  any  act  of  the  general  assembly 
is  plainly  contrary  to  the  provisions  of  the 
conatitutlon,  such  act  is  void,  and  it  is  the 
right  and  the  duty  of  the  supreme  court  to 
so  declare  it.  l%e  only  point  of  difference, 
then,  between  my  views  and  the  opinion  of 
tbe  court,  is  this:  Tbe  court  construes  the 
act  of  1889  in  reference  to  the  shellfish  in- 
dustry to  mean  that  the  funds  now  in  tbe 
hands  of  the  treasurer,  derived  frcMU  that 
Industry,  are  not  only  appropriated  specifical- 
ly by  law  to  the  payment  of  the  expenses 
of  carrying  out  that  law.  but  that,  as  the 
plaintiff  has  been  declared  by  this  court  to 
be  entitled  to  his  office  acquired  under  tbe 
act  of  1897,  be  is  therefore  performing  serv- 
ices under  the  act  of  1899.  and  Is  therefore 
entitled  in  law  to  have  his  writs  of  man- 
damus against  tbe  auditor  and  treasurer  to 
have  enforced  the  payment  of  his  salary; 
tbat  the  plaintiff  is  entitl(>d  to  this  remedy 
notwithstanding  the  act  of  1899  specifies  a 
method  by  which  the  money  Is  to  be  drawn 
from  the  treasury,  and  It  Is  apparent  that 
that  method  cannot  be  followed.  The  con- 
tention last  mentioned  I  cannot  agree  to, 
however  much  force  there  may  be  In  the 
former,  under  the  decleloo  in  Day's  Case, 
124  N.  O.  362,  82  S.  B.  748. 

The  method  by  which  the  oyster  funds  are 
to  be  drawn  out  of  the  treasurer's  bands  Is 
set  out  In  section  9,  c.  19,  Acts  1699.  The 
auditor's  warrants  are  required  to  be  issued 
upon  the  certificate  of  the  secretary  of  the 
board  of  commissioners  of  the  shellfish  in- 
dustry, end  conntersigned  by  the  chairman 
of  the  board.  That  method  cannot  be  com- 
plied with;  for,  under  the  decision  In  White 
V.  HUL  supra,  there  Is  no  chairman  or  secre- 
tary of  such  a  board.  Any  other  method  of 
drawing  this  money  out  of  the  treasurer's 
hands,  in  my  <9inion,  would  be  one  arbi- 
trarily prescribed  by  the  treasurer,  or  one 
authorized  by  Judicial  construction,  purely; 
and  while  I  think,  as  I  have  said,  that  tbe 
plaintiff  la  entitled  to  his  salary,  yet  I  can- 
not get  my  consent,  as  a  member  of  this 
court,  to  Join  In  an  order  to  the  treasurer, 
for  the  rMsoD  that  tbe  method  by  which  tbe 
same  may  be  paid  cannot  be  carried  out 
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It  Is  tme  tliat  the  legislature.  In  appointing 
the  method  by  which  this  money  might  be 
paid  out  by  the  treasurer,  has  been  disap- 
pointed. In  that  those  officers  whose  duty  It 
was  to  certify  to  the  auditor  the  persons  and 
the  amounts  to  be  paid  have  beeu  declared 
by  the  supreme  court  to  have  had  and  to 
have  no  existence,  yet  I  do  not  think  that 
by  Judicial  construction  another  method  may 
be  substituted.  If  the  g^ieral  assembly, 
when  It  enacted  section  9  of  chapter  19  of 
the  Laws  of  1899  in  place  of  section  13  of 
chapter  18  of  the  Acts  of  1897,  had  provided 
that  warrants  Issued  by  the  auditor  for  the 
payment  of  claims  against  the  oyster  fund 
should  be  certified  by  a  committee,  the  per- 
sons composing  that  committee  being  dead, 
and  the  legislature  not  being  aware  of  that 
fact,  or  by  a  committee  who  might  die  while 
charged  with  the  duty  of  certifying  the 
claims,  the  method  would  fall  by  reason  of 
the  nonexistence  of  the  certifying  commit- 
tee, but  neither  the  courts  nor  the  treasurer 
could  adopt  another  method  for  the  pay- 
ment of  the  claims  than  the  one  prescribed 
by  the  general  assembly.  Another  method 
would  have  to  be  adopted  by  the  legislature, 
and  the  claimant  would  have  to  wait  until 
that  was  done.  This  Is  not  a  case  where 
the  officer  Is  left  to  dlschaige  his  duties,  and 
at  the  same  time  be  deprived  of  his  entire 
salary,  in  so  many  words,  by  legislative  en- 
actment In  such  a  case  the  attempt  to  de- 
prive the  officer  of  his  entire  salary,— to 
starve  him  out,— and  still  to  require  blm  to 
dlsdiarge  the  duties  of  the  office,  would  be 
void,  under  the  decision  in  Hoke  v.  Hender* 
son.  But  this  is  a  case  where  the  general 
assembly  considered  that  tbey  bad  abolished 
the  office,  and  It  Is  only  by  Judicial  constmc- 
tlon  that  the  abolition  of  the  office  was  not 
effected;  and  while,  under  the  Judicial  deci- 
sion, the  old  officer  retains  his  position,  and 
while  the  oyster  fund  In  the  hands  of  the 
treasurer  Is  appropriated  to  the  payment  of 
claims  against  that  fund,  yet  the  essential 
prerequisites  to  the  drawing  out  of  that  fund 
cannot  be  complied  with,  for  the  reasons 
that  I  have  given  above. 

It  has  been  said  <not  by  counsel  In  the 
case,  however)  that,  if  this  court  Is  power- 
less to  compel  the  payment  of  a  salary  due 
to  a  public  officer,  then  the  decisions  of  this 
court  that  an  office  is  property  are  of  no 
avail,  since  the  legislature  hereafter.  In  re- 
moving legislative  officeholders,  could  simply 
declare  that  such  displaced  officers  should 
not  receive  compensation  for  their  services. 
That,  In  my  opinion.  Is  not  a  true  proposi- 
tion of  law,  and  that  any  general  assembly 
of  North  Oarollaa  should  pursue  such  a 
course  is  unthinkable  to  me.  If  an  officer 
should  have  his  office  taken  from  him  by 
legislative  enactment  before  his  term  ex- 
pires, and  the  duties  of  his  office  are  con- 
tinued, the  courts  can  declare  such  an  act 
of  the  legislature  void.  If  an  appropriation 
haa  been  made  by  the  general  sBsembly  for 


the  payment  of  a  salary  of  such  an  officer, 
and  no  particular  method  has  been  prescrib- 
ed by  which  It  is  to  be  paid,  the  auditor  can 
Issue  his  warrant  to  the  claimant,  and  the 
treasurer  must  pay  It  If  a  particular 
method  has  been  prescribed,  that  method 
must  be  followed.  If  an  office  Is  continued, 
and  the  officer  Is  required  to  perform  the 
duties  thereof,  and  the  general  assembly 
should  fail  or  refuse  to  make  an  appropria- 
tion for  the  payment  of  his  salary,  that 
would  present  a  case.  Indeed,  where  the 
courts  could  not  compel  the  legislative 
branch  of  the  government  to  perform  a 
plain  duty.  If  such  an  abuse  of  power 
were  possible,  the  courts  could  give  no  re- 
lief. The  people  themselves  would  have  to 
correct  It  In  Hoke  v.  Henderson  the  court 
said:  "The  constitution  of  this  state  pro- 
vides that  the  governor,  Jndg^  attorney 
general,  treasurer,  and  other  officers  shall 
be  ^ected,  and  that  certain  of  them  shall 
have  adequate  salaries  during  their  continu- 
ance in  office.  Suppose  the  legislature  (at 
that  time  the  elective  body)  should  refuse  to 
elect  those  officers  or  to  give  them  salaries, 
or  after  assigning  them  salaries,  in  a  stat- 
ute, should  refuse  to  lay  taxes  or  to  collect 
a  revenue  to  pay  them;  all  these  would  Im> 
plain  breaches  of  constitutional  duty.  And 
yet  a  court  could  give  no  remedy,  but  it 
must  be  left  to  the  action  of  the  dtlEens  at 
large  to  change  unfaithful  for  more  faithful 
represeutatlvee.  Tet  no  one  will  say  that 
the  legislature  can  by  law  remove  the  gov- 
ernor or  a  Judge,  or  any  other  head  of  a  de- 
partment because  tbey  can  unconstitution- 
ally refuse  to  provide  salaries  for  them,  and 
the  courts  cannot  comi)el  the  raising  of  such 
salaries.  Nor  can  It  be  said,  because  there 
cannot  be  such  compulsion,  that  therefore 
the  law  is  constitutional."  That  quotation 
Is  certainly  an  answer  to  such  a  suggestion, 
and  It  must  be  that  onless  our  syatem  of 
government  Is  an  absolute  failure,  no  body 
of  men  could  ever  get  or  hold  power  who 
would  resort  to  such  a  device  to  defraud 
men  of  their  property  rights  in  the  offices 
they  bold.  The  legislature  of  North  Caro- 
lina has  undertaken  to  abolish  offices,  and, 
as  a  result  salaries  have  been  thought  to 
be  destroyed;  but  that  body  has  never  un- 
dertaken to  continue  the  office,  and  at  the 
same  time  to  deprive  the  officer  of  hla  com- 
pensation, and,  I  l>elleve,  never  will  This, 
It  is  to  be  hoped,  Is  the  last  of  the  cases 
which  Involve  the  title  to  public  office.  The 
first  one  was  Wood  v.  Bellamy,  120  N.  a 
212,  27  8.  E.  113.  There  It  was  held  by  a 
unanimous  court  that  in  North  Carolina  a 
public  office  Is  property  belonging  to  the  of- 
ficeholder, by  contract  between  the  state 
and  himself,  as  had  he&k  held  In  Hoke  v. 
Henderson,  16  N,  0.  1.  That  unanimity  of 
opinion  coutinued  up  to  and  during  the  Sep- 
tember term,  1887,  of  this  court  when  the 
case  of  Ward  t.  City  of  BUaabetli  aty,  121 
M.  a  1,  27  S.  B.  993,  was  decided.  TtM  opin- 
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ioD  In  that  case  was  written  JnatlcB 
Clark,  who,  after  stating  the  proposition 
tliat  the  l^lBlatnre  could  not  turn  an  of- 
ficer out  bj  an  act  purporting  to  aboltsh  the 
office,  but  which  in  effect  continues  the  same 
office,  said,  "nils  is  on  the  ffronnd  that  an 
office  Is  a  contract  between  the  officer  and 
the  state,  as  was  held  In  Hoke  t.  Henderson, 
15  N.  O.  1*  and  has  ever  since  been  followed 
In  North  Carolina,  down  to  and  including 
Wood  T.  Bellamy,  though  this  state  Is  the 
only  one  of  the  45  states  of  the  Union  which 
sustains  that  doctrine."  Since  the  decision 
last  mentioned.  Justice  Olark  has  entered 
numerous  dissenting  opinions,  which  are  a 
part  of  the  history  of  this  court,— notably, 
in  the  case  of  State  Prison  v.  Day,  124  N. 
C.  962.  82  S.  B.  748;  Wilson  t.  Jordan,  124 
N.  C.  6SS,  88  S.  B.  189;  Gattls  t.  Orlffln, 
125  N.  C.  83«,  84  8.  E.  429;  and  Abbott  T. 
Beddlngfleld,  125  N.  O.  256,  34  S.  B.  412,— In 
which  he  has  with  marked  ability  attacked 
the  doctrine  so  long  and  so  firmly  establish- 
ed in  the  decisions  of  this  court,  that  an  of- 
fice is  property,  and  that  it  exists  by  cooi- 
tract  between  the  state  and  the  officeholder. 

It  has  been  suggested  that  the  leglslatlTe 
ilepartment  of  the  goremment  may  resent 
the  opinion  of  the  court  in  this  case,  and 
prcmotuQce  It  eztraconstltntlonal  itself.  I 
feel  satlsfled,  however,  that  the  general  as- 
sembly win  follow  the  course  which  has 
characterized  that  body  since  the  foundation 
of  the  goTemment;  that  is,  respect  the  au- 
thority and  declBlons  of  the  highest  court  in 
the  state  as  the  final  determination  upon  any 
matter  of  law  or  legal  Inference  that  may 
be  before  it  under  its  appellate  jurisdiction. 
In  1787  the  highest  court  In  the  state,  in 
Bayard  t.  Singleton.  1  N.  OL  42.  where  an 
act  of  the  general  assembly  alleged  to  be 
nnconstitntlonal  was  before  It  for  the  de- 
cision of  that  question,  said:  "But  tliat  it 
was  clear  that  no  act  tiiey  [the  legislature] 
could  pass  could  by  any  means  repeal  or  alter 
tbe  ooDstltuttoii,  because,  If  they  could  do 
this,  they  would  at  the  same  instant  of  time 
destroy  their  own  existence  as  a  legislature, 
and  dissolve  the  govemment  thereby  es* 
tabllshed.  Oonseqnently  the  constltntioii. 
which  the  Judicial  power  was  bound  to  take 
notice  of  as  much  as  any  law  whatever, 
RtandlDg  in  full  force  as  the  fundamental 
law  of  the  land,  notwithstanding  the  act  on 
which  the  present  motion  was  grounded,  the 
same  act  must,  of  course.  In  tliat  instance, 
stand  aa  abrogated  and  without  any  effect" 
And  since  that  time  this  court  has  continu- 
ed, in  proper  eases,  to  decide  acts  of  the 
genera)  assembly  to  be  unconstitational. 

In  Marbury  t.  Madison  <1803)  1  Cranch, 
137,  2  L.  Ed.  60,  where  an  act  of  congress 
alleged  to  be  nnconstitntlonal  was  before 
the  supreme  court  of  the  United  States,  the 
court  took  Jurisdiction,  and  decided  against 
the  constitutionality  of  the  act;  and  that 
dedalon  has  been  followed  in  proper  cases 
by  that  coort  to  this  day.  The  opinion  oC 


the  court  in  that  case  is  so  opposed  to  the 
view  of  the  sovereignty  of  the  leglslatlTe 
branch  of  the  government,  that  it  may  be 
well  to  quote  from  It  at  some  length.  It  is 
there  said  (Judge  Blarsball  delivering  the 
(pinion  of  the  court):  "The  constitution  Is 
either  a  superior  paramount  law.  UDcbange- 
able  by  ordinary  means,  or  it  Is  on  a  level 
with  ordinary  legislative  acts,  and,  like  oth- 
er acts.  Is  alterable  when  the  legislature 
shall  please  to  alter  it  If  the  former  part 
of  the  alternative  be  true,  then  the  legis- 
lative act  contrary  to  the  constitution  is  not 
law.  If  the  latter  part  be  true,  thm  writ- 
ten constitutions  are  absurd  attempts  on  the 
part  of  the  people  to  limit  a  power  In  ite 
own  nature  Illimitable.  Certainly  all  those 
who  have  framed  written  constitutions  con- 
templated them  as  forming  the  fundamental 
and  paramount  law  of  the  nation,  and  con- 
sequently the  theory  of  every  such  govern- 
ment must  be  that  an  act  of  the  legislature 
repugnant  to  the  constltutloa  is  void.  If  an 
act  of  the  legislature  repugnant  to  the  leg- 
islature is  void,  does  it  notwithstanding  its 
Invalidity,  bind  the  courts  and  oblige  them 
to  give  it  efFect?  Or,  In  other  words,  though 
It  be  not  law,  does  it  constitute  a  rule  as 
operative  as  if  It  was  a  taw?  This  would 
be  to  overthrow  in  fact  what  was  estebllsb- 
ed  in  theory,  and  would  seem  at  first  view 
an  absurdity  too  gross  to  be  Insiated  on.  It 
shall,  however,  receive  a  more  attentive  con- 
sideration. It  is  emphatically  the  province 
and  duty  of  the  Judicial  department  to  say 
what  the  law  is.  Those  who  apply  the  rule 
to  particular  cases  must  ot  necessity  ex- 
pound and  interpret  that  rule.  If  two  laws 
conflict  with  each  other,  the  courts  must  de- 
cide on  the  operation  of  each.  So,  U  a  law 
be  In  opposition  to  the  constitution,— if  both 
the  law  and  the  constitution  apply  to  a  par- 
ticular case,  so  that  the  court  must  elthw 
decide  that  case  conformably  to  the  law, 
disregarding  the  constitutton,  or  conforma- 
bly to  the  constitution,  disregarding  the  law, 
—the  court  must  determine  which  of  these 
confiictlng  mies  governs  the  case.  This  Is 
of  the  very  essence  of  Judicial  duty." 

The  court  has  not  undertaken  to  decide 
that  the  treasurer  of  North  Carolina  can  be 
made  to  pay  out  mon^  in  a  case  where  no 
appropriation  by  the  general  assembly  has 
been  made.  There  is  not  a  member  of  the 
court  who  would  think  of  doing  such  a  thing. 
The  decision  of  the  court  rests  upon  the 
foundation  and  proposition  that  the  general 
assembly  has  appropriated  a  particular  fund 
for  the  payment  of  the  plaintiff's  claim. 
There  can,  therefore,  be  no  clash  between 
the  two  departments  of  government  No- 
body would  dispute  the  proposition  that^  If 
this  fund  had  been  appropriated  by  the  gen- 
eral assembly  to  the  payment  of  the  plain- 
tiff's claim,  the  treasurer  could  be  made  by 
mandamus  to  pay  it  The  dtity  required  of 
the  treasorer  would  involre  no  Judicial  dis- 
cretion,  and  would  be  simply  a  ministerial 


Digitized  by 


Google 


140 


36  80UTH&ASTERX  BEPOBTBR. 


(N.C. 


duty.  OranTllle  County  Board  of  Educa- 
tion T.  State  Board  ot  Education,  106  N.  0. 
81.  10  8.  SL  1002.  In  the  last-mentioned 
ease,  Marbnry  t.  Uadlson,  supra,  la  dted 
as  authority.  Upon  examination  of  that 
case  upon  that  point,  the  facts  are  that  Ifar- 
bury  waa  appointed  by  the  president  of  the 
rnlted  States  (John  Adams)  a  justice  of  the 
pence  for  the  county  of  Washington,  In  the 
District  of  Columbia.  The  commission  had 
been  signed  by  the  president,  and  the  seal 
of  the  United  States  affixed  thereto,  but  It 
had  not  been  delivered  when  Mr.  JefFeraon 
entered  upon  fala  duties  aa  president.  Ur. 
Madison,  the  new  secretary  of  state,  refused 
to  deliver  the  commission  to  Marbory, 
whereupon  Marbnry  moved  in  the  supreme 
court  of  the  United  States  for  a  rule  to 
James  Madison,  secretary  of  state,  to  show 
cause  why  a  mandamus  should  not  Issue, 
commanding  him  to  be  caused  to  deliver  to 
him  hla  commission.  The  court  lidd  that 
it  was  a  plain  case  of  a  mandamua  either 
to  deliver  the  commission  or  a  copy  from 
the  record.  But  the  mle  was  dlactaarged, 
not  becfluae  mandamus  waa  not  the  proper 
remedy,  but  because  the  supreme  court  waa 
a  court  of  appellate  Jurisdiction,  and  did  not 
have  the  Jnrlsdictlon  to  hear  the  mottOD  as 
an  orlgliial  ^raceedlng  In  ttat  court 

CLARK,  J.  (dlaseutlnid.  The  general  as- 
sembly of  1809,  by  chapter  21,  ratified  March 
8,  1899,  enacted:  "Section  L  The  treasurer 
of  the  state  of  North  Carolina  shall  not  pay 
any  compensation  to  any  person  or  persona 
claiming  the  same  for  aervlces  rendered  con- 
cerning tilie  shellflsh  Industry,  unless  such  per- 
son or  persons  are  authorised  to  render  such 
services  under  the  provisions  <tt  the  said  act, 
entitled  to  provide  for  the  general  aupervi- 
slon  of  the  shellflsh  industry  of  the  state  of 
North  Carolina.'  and  ratified  March  second, 
eighteen  hundred  and  ninety-filne."  Who  are 
"authorized  to  render  such  aervlces  under  the 
^visiona  of  the  said  ac^?  Plainly,  we 
must  turn  to  the  provislona  of  said  act,  which 
is  chapter  19.  We  find  It  there  provided: 
"Section  1.  There  shall  be  seven  commission- 
era,  hereinafter  named  in  this  act,  to  carry 
out  the  provisions  of  this  act."  And  sec- 
tion 2  names  the  seven  commlBsloners,  and  it 
is  provided  that  If  any  one  of  those  named 
shall  die  or  res^  those  remaining  shall  fill 
the  vacancy.  There  can  be  no  poaalbllltr  of 
doubt  who  are  authorized  "undw  the  pro- 
visions of  the  said  act."  They  are  named 
In  the  act.  and  the  treasurer  Is  forbidden  to 
pay  any  one  else.  The  plaintiff  Is  not  one 
of  them.  Can  the  court  order  the  treasurer 
to  pay  him.  whm  the  leglalature  has  ordered 
the  treasurer  not  to  pay  him?  The  Identical 
point  haa  been  expres&ly  decided  against  the 
plaintiff  by  this  court  In  cases  on  "all  fours" 
with  the  one  before  ua.  In  Boner  v.  Adams. 
6K  N.  G.  639,  the  court  saya  that  a  mandamus 
cannot  be  brought  ^;alnat  the  auditor  and 
treasurer  at  the  same  tune  (aa  la  here  at- 


tempted), because  in  no  case  could  a  man- 
damus He  against  the  treasurer  until  a  war- 
rant had  been  issued  by  the  auditor.  Beade, 
J.,  then  saya,  aa  to  the  auditor,  that  he  la 
"not  a  mere  ministerial  offloer,"  because  he 
la  to  Judge  whether  there  la  "anfflclent  provi- 
sion of  law  for  Ita  payment"  He  adds: 
"The  most  this  court  could  do  would  be  to 
order  the  auditor  to  examine  the  claim  and  to 
allow  it,  if  he  thought  It  correct,  and  In  that 
event  to  Issue  his  warrant  for  It,  if  In  his 
opinion  there  la  aufttdent  provision  of  law  for 
Its  payment"  The  court  then  saya:  "Nor 
can  we  pass  upon  the  merits  of  the  claim." 
In  Bayne  v.  Jenkins,  06  N.  C.  SJe,  we  hare  a 
duplicate  of  the  present  case  (if  an  ofl9ce  Is  a 
contract).  There  L.  P.  Bayne  &  Co.  had  a 
contract  with  the  state,  and,  aa  in  the  pres- 
ent case,  the  legislature  directed  that  no  pay- 
ment should  be  made  under  it  The  court 
held  that  a  mandamus  could  not  issue  for 
payment  of  plaintiff,  and  said:  *Tbe  audi- 
tor. In  his  warrant  up<m  the  treasurer.  In  any 
case,  must  recite  the  law  undw  which  It  was 
laaued;  and.  as  the  legislature  has  expressly 
forbidden  a  warrant  or  the  paymmt  of  mon^ 
in  this  case,  the  auditor  could  not  lasue  a  war^ 
rant  If  the  plaintiff  have  a  datan.  as  sl- 
leged,  it  seems  that  his  remedy  Is  an  applica- 
tion to  the  legislature  or  a  suit  originated  in 
this  court"  (which  could  only  recommend 
payment  to  the  legislature.  Cwiat  art  ^  1 9). 
If  the  plaiutlff'a  d^m  that  his  office  Is  a  con- 
tract be  conceded,  tlwn  tiiese  cases  are  pre- 
cisely alike,  differing  mly  In  the,  name  of  the 
platntlfl.  It  Is  passing  atrai^e  if  the  conatitu- 
tion  permits  any  superior  court  Judge  to  issue 
a  mandamus  to  the  public  treasurer  to  pay  a 
claim  against  the  state,  when  it  expressly  for- 
bids the  supreme  court  In  a  case  begun  thete, 
to  do  more  than  recommend  payment  to  the 
legislature.  The  original  Jurisdiction  of  claims 
against  the  state  Is  given  by  the  constitution 
to  the  supreme  court  alraie.  Aa  la  well  said  In 
the  brief  of  Mr.  K.  P.  Battle  in  the  latter  case: 
"If  each  siq^erior  court  in  the  state  could  ot- 
der  the  treasurer  to  pay  out  mon^s,  or  com- 
mand the  auditOT  to  issue  warrants,  the  fiscal 
concerns  ot  the  state  could  not  be  regulated 
or  intelligently  conducted.  All  claimants 
could  In  elect  sue  a  sovereign  state  by  re- 
sorting to  mandamus  against  the  officers  in 
charge  of  her  funds."  niese  cases  have  ew 
since  been  held  as  authoilty,  and  have  never 
been  questioned  In  any  way.  In  Koonce  v. 
Oommissloners.  106  N.  C  at  page  200.  10  S. 
E.  1041,  the  court  quotes  with  approval  from 
Boner  v.  Adams:  **The  most  this  court  could 
do  would  be  to  order  the  auditor  to  examine 
the  daim,  and  report  the  fact  "with  his  opin- 
ion, to  the  g»ieral  ass^bly."  In  Burton  v. 
Furman,  115  N.  C,  at  page  160.  20  8.  B.  444, 
the  court  again  dtes  Bonw  v.  Adams,  saying: 
"It  was  held  that  mandamus  would  not  lie 
against  the  treiaanrer  because  no  warrant  had 
been  issued,  and  not  against  the  auditor  be- 
cause it  was  something  more  than  a  minis- 
terial duty  sought  to  be  cequired  o£  Urn. 
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*  *  *  The  prlndplea  governlnc  the  tane 
of  mandamuB  were  the  same  then  as  now,  and 
the  decWon  la  a  controIUiiff  one,  b  which 
we  fnlly  ooncor."  This  was  in  ISM.  In  Qtx- 
ner  r.  Worth  (1888)  m  N.  a  260.  20  S.  B. 
sal,  it  was  etui  tlie  law.  tot  the  same  judges 
that  are  now  on  the  bmdi  restate  the  same 
Evoposltlon  and  cite  the  abore  oases.  In 
Lord  ft  Polk  Chemical  Go.  t.  Board  of  Agrl< 
cnltnre.  111  N.  a  ISS,  lA  B.  B.  1082;  It  was 
held  that  an  bcUod  to  recorer  bade  $1,000, 
wrongfully  collected  though  paid  under  pro- 
test,  could  not  be  maintained  because  both 
the  defendant  were  state  agents,  and  the  ac> 
tlon  was  in  effect  against  the  state.  The 
r«nedT  was  by  application  to  the  l^IiOature. 
If  the  law,  so  clearly  stated  and  so  uniformly 
repeated,  be  not  the  law.  where  shall  we  look 
for  It,  and  where  shall  we  find  stablUty  In  the 
decisions  of  the  courts? 

The  repeal  of  an  appropriation  has  always 
beoi  BDfflcient  to  shot  the  doors  of  the  treas- 
ury agalDSt  any  claimant;  but  there  have 
been  occasions  what  the  legldatore  has,  as 
in  the  present  Instance,  expressly  directed 
that  a  claim  be  not  paid,  notably,  for  in- 
stance, the  resolution  of  1870-71  ^lage  471), 
forbidding  payment  of  warrants  "already 
made  or  which  may  be  made"  on  accouit  of 
eiiwnses  Incurred  by  order  of  tiie  geremor  In 
the  **Holden-Klrk  war."  No  treasurer  and  no 
court  has  to  this  day  deemed  there  was  any- 
where power  to  disobey  that  order  of  the  leg- 
islature; but  the  power  does  exist,  and  has 
existed  all  along,  If  the  state  can  be  ordered 
by  the  court  In  the  presoit  case  to  pay  a  claim 
i^calnst  It.  And  there  is  this  difference 
agaliut  the  plaintiff:  He  entered  upon  the 
discharge  of  his  duties  knowing  the  legisla- 
ture had  directed  he  Bhonld  not  be  paid,  while. 
In  fta  matter  of  the  Holden-Klrk  claims,  the 
serrlces  had  already  been  rendered,  the  sala- 
ries accrued,  and  the  supplies  furnished,  when 
the  legislature  intervened  and  forbade  pay- 
ment This  power  of  the  legislature  over  the 
public  purse  Is  the  most  essential  one  hi  the 
system  of  a  government  of  the  people  by  the 
people,  and  Its  abandonment  under  any  pretext 
whatever  can  neverwlth  safety  be  allowed.  In 
the  recent  caae  of  Gamer  v.  Worth  (Feb.  Term, 
18»»)  122  M.  0.  260,  2&  8.  B.  364,  it  was  held 
by  a  muuilmons  court,  composed  of  the  same 
Justices  as  now:  "The  courts  cannot  direct 
the  state  treasurer  to  pay  a  claim  against  the 
state,  however  Just  and  unquestioned,  when 
there  is  no  legislation  to  pay  the  same;  and 
when  there  la  such  an  appn^rtatlon  the  co- 
ercive power  Is  apidled,  not  to  compel  the 
pigment  of  the  state's  liability,  but  to  com- 
pel a  poMlc  servant  to  discharge  his  duty  by 
obedience  to  a  legislative  mandate."  Here 
there  fs  not  only  no  l^slatlve  mandate,  but 
a  positive  prohibition.  In  that  pinion  at- 
tention is  called  to  the  fact  that  the  eleventh 
amendment  to  the  United  States  constitution 
was  passed  to  prohibit  the  federal  courts 
from  coercing  the  states,  whose  sovereignly 


protects  them  from  subjection  to  tbB  jurlS; 
diction     any  court  whaterar. 

What  is  the  idalntllTs  ground  for  this  ac- 
tion? It  Is  that  by  Tlrtue  of  diapter  18,  | 
12.  Acts  1807,  he  was  appointed  ''dilef  In- 
aiiector  of  the  oyvtee  Industry"  for  four  years, 
and  that  this  court  has  held^in  White  t.  Bin. 
126  N.  0.  194.  34  8.  B.  482,  that  chapter  19 
of  tiie  act  of  1899,  creating  HIU  and  six  oth- 
ers "emnmissloners  of  shellUsh  Industry," 
continued  In  their  hands,  among  other  duties, 
the  duties  he  had  been  dlschu^ng,  and  there- 
fore the  act  was  unconstitutional  In  so  far 
as  It  took  away  his  property  In  his  office. 
The  court  did  so  lurid,  and  put  Hill  and  the 
other  coounlsslonets  out,  and  put  the  plain- 
tiff bat^  Tb»  court,  construing  the  other 
partB  of  the  act  of  1899  In  connection  with 
the  act  of  1897,  gave  the  plahitlff  the  addi- 
tional duties  bestowed  1^  the  act  of  1899  up- 
on the  commlsaloners  created  In  fliat  act,  and 
which  were  not  conferred  upon  the  plaintiff 
by  the  act  of  1897.  But  bis  title 'to  hold  of- 
fice rests  upon  the  act  of  1897,  and  notwltii- 
atandlng  the  act  of  1899,  not  under  the  act 
ot  1899.  The  cq^nfon  of  the  majority  of  the 
court  in  the  present  case  says:  "The  plain- 
tiff's office  to  whldi  he  was  appointed  In  1897 
stlU  exists,  and  he  la  entitled  to  hold  the 
same  and  perform  Its  duties.  It  would  seem 
that  he  la  entitled  to  receive  the  salary  at- 
tached thereto."  The  legislature  has  not,  as 
has  been  asserted,  prohlUted  the  treasurer 
"from  paying  a  salary  to  any  one  not  acting 
under  chapter  19  <tf  the  Acts  of  1800."  There 
would  be  no  poiBt  or  purpose  In  such  a  stat- 
ute. On  the  contrary,  chapter  21,  Acts  1899, 
prohibits  him  from  paying  '*for  services  ren- 
dered concerning  the  shellflsh  industry,  un- 
less such  person  or  persons  are  authorized  to 
render  such  services  under  the  proTlslons  of 
the  said  act"  (chapter  10.  Acts  189^;  and  the 
provisions  of  the  act  name  the  seven  commis- 
sioners it  authortees  to  act  and  authorizes 
them  alone  to  flU  vacandes  In  their  own 
body,  and  to  emplt^  all  subordinates.  The 
court  held  in  White  r.  Hill,  supra,  that  the 
act  of  1880,  In  putting  seven  commlssIonerR 
In  office,  violated  the  contract  made  by  the 
plaintiff  with  the  state  under  the  act  of  1897. 
If  so,  with  whom  did  the  plaintiff  make  the 
contract?  With  the  state.  If  the  office  is  a 
contract  who  has  attempted  to  break  it? 
The  state.  The  court  having  In  White  t. 
Hill,  supra,  put  Hill  back  Into  office.  Is  now 
asked  to  order  the  state  treasurer  to  open 
his  vaults  and  pay  the  plaintiff,  as  it  would 
order  any  private  Individual  under  similar 
drcumstdlnces.  Has  the  court  that  Jurisdic- 
tion? The  constitution  (article  4,  |  9)  says 
not.  It  says:  "The  supreme  court  shall  have 
original  Jurisdiction  to  hear  claims  against 
the  state,  but  its  decisions  shall  be  merely 
recommendatory;  no  process  In  the  nature  of 
executi<Hi  shall  Issue  thereon;  they  shall  be 
reported  to  the  next  session  of  the  general 
assembljr  for  Its  aetloiL"   The  constltntlon 
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(article  14,  3)  says:  "No  money  sbaU  be 
drawn  from  the  treasury  bat  In  consequence 
of  approprlaU(»iB  made  by  law."  This  Is  an 
exact  repetition  of  the  United  States  const!' 
tutlon  (article  1,  S  9,  cL  7).  Where  Is  the 
ap^prlatloa  to  pay  the  plaintiff?  There 
was  an  approprlaticm  in  the  act  of  1897  of 
¥9(X>  per  annum  to  pay  bim  for  supervising 
the  oyster  Indiistry.  But  the  act  of  1899,  c. 
19,  placed  the  excluBlye  superrlBlon  In  the 
hands  of  seven  commissioners  named  therein, 
and  appropriated  $400  per  annum  to  pay  each 
of  them,  and  repealed  all  laws  In  conflict 
therewith,  and  chapter  21  forbids  the  state 
treasurer  to  pay  any  one  else.  It  is  true,  the 
court  has  held  that  the  act  was  unconstitu- 
tional, in  putting  the  aeren  commlBsloners  In 
discharge  ot  duties  which  the  plaintiff  had 
"omtracted"  with  the  state  to  perform.  But 
that  does  not  repeal  the  legislative  probibi- 
tion  upon  tbe  treasurer  against  paying  the 
plaintiff.  The  court  has  audited  this  claim, 
and  holds  It  fixed,  not  at  the  $900  allowed 
tbe  chief  inspector  by  tbe  act  of  1897,  but  at 
$400,  whldi  is  tbe  sum  allowed  eacb  of  the 
seven  commissioners  for  discharging  that  and 
other  duties  under  the  act  of  1899.  It  directs 
Its  mandamus  to  Issue  to  the  treasurer  to 
pay  that  sum  to  tbe  plaintiff,  which  Is  "pror 
cess  In  ttie  nature  of  an  ezecutltm,"  to  en- 
force collection  out  of  the  state,  notwltb- 
Btandlng  the  statute  prohibiting  payment  to 
any  one  unless  "authorized  under  the  provi- 
sions" of  chapter  19,  Acts  1899,  which  provi- 
sions name  those  who  alone  are  authorized. 
This  Is  placed  by  tbe  <^nlon  of  the  court  on 
tbe  ground  that,  "tbe  legislature  having  gen- 
eral powers  of  legislation,"  Its  statutes  "must 
be  observed  and  enforced,  unless  they  conflict 
with  the  vested  constitutional  rights  of  the 
plalntior*  (i.  e.  unless  tbe  state  brea^  its 
contract  with  tbe  plaintiff,  by  the  legislature's 
refusing  to  pay  him  the  salary  to  which  he  Is 
entitled  by  virtue  of  tbe  "contract"  be  made 
with  the  state  In  1897  to  hold  tbe  office  of 
chief  inspector  of  the  oyster  industry).  In- 
stead of  Bending  Ita  recommendation  to  the 
legislature  "for  its  action,"  as  the  constitu- 
tion provides,  the  court  Is  asked  by  tbe 
plaintiff  to  send  Its  mandamus,  which  is  *in 
the  nature  ot  an  execution,"  to  the  public 
treasurer,  to  pay  that  salaiy,  because  non- 
payment "conflicts  with  tbe  vested  consti- 
tutional rights  of  the  plaintiff."  under  his 
''contract,"  to  bold  that  office  and  receive  the 
salary.  Though  tbe  court  has  reduced  this 
from  $800  (the  contract  price)  to  $400,  It  Is 
not  the  saving  of  a  petty  $600  whlcta  con- 
cerns tbe  state,  but  the  assertion  tor*  the  court 
of  the  power  to  order  payment  out  of  tbe 
stats  treasury  of  any  sum,  however  small, 
when  the  proper  department  wtalch  ts  alone 
Tested  -^th  such  authority  (tiie  legislature) 
has  not  ordered  such  payment^  but  has  for- 
bidden payment  The  courts  have  often  beld 
that,  If  the  l^slattnre  attempted  to  do  a 
judicial  act,  It  Is  null  and  unconstitutional, 
because  b^<md  tbelr  poweriL  It  follows  that 


when  tbe  courts  attempt  to  do  a  purely  legis- 
lative act,  such  as  ordering  payment  of  a 
state  liability,  it  is  null  and  uncoDstitDttooal, 
because  beyond  our  powers.  An  asserticm  of 
such  power  In  the  court  Is  so  novel,  so  op- 
posed to  all  previous  adjudlcatione.  that  It 
will  challenge  attention,  not  only  in  this 
state,  but  elsewhere.  It  Is  donbtiess  tbe  first 
time.  In  this  or  in  any  country,  that  a  court 
has  Issued  Its  order  to  a  public  treasurer  to 
pay  a  claim  which  the  I^slative  department 
has  forbidden  blm  to  pay.  If  this  can  be 
done,  this  court  can  direct  the  public  treas- 
urer to  pay  tbe  "special-tax"  bonds  Issued 
under  tbe  broad  seal  of  the  state,  and  signed 
by  the  governor  and  treasurer,  and  which 
the  lawmaking  power,  for  reasons  as  satis- 
factory to  Itself  as  the  act  here  in  question, 
has  forbidden  the  treasurer  to  pay;  for.  If  a 
contract  can  be  enforced  against  a  state,  a 
constitutional  amendment  can  no  more  Im- 
pair tbe  obligation  of  such  contract  than  a 
mere  l^lslative  enactment  Louisiana  v. 
Taylor,  105  U.  8.  4M,  26  L.  Bd.  113S;  Clay 
Co.  V.  Savings  Soc.,  104  U.  &  679,  26  L.  Ed. 
8S6.  If  the  contract  of  the  plaintiff  in  1897 
to  bold  office  and  receive  a  salary  for  four 
years  Is  a  "vested  constitutional  right" 
which  the  courts  can  enforce  by  directing 
the  public  treasurer  to  pay,  notwithstanding 
a  legislative  prohibition,  certainly  the  con- 
tract evidenced  by  bonds  Issued  by  authority 
of  the  general  assembly,  and  signed  by  the 
governor  and  treasurer,  with  the  public  seal 
attadied,  which  is  unquestionably  a  contract, 
can  be  enforced  by  mandamus  on  tbe  same 
ground  that  an  act  of  the  legislature  "must 
be  observed  and  enforced  unless  it  conflicts 
witb  the  vested  constitutional  rights  of  the 
plaintiff"  to  receive  bis  money,  wbicii  the 
court  may  think  tbe  state  justiy  owes  him. 
And  tbe  same  would  be  true  as  to  any  other 
claim  which  tbe  court  might  deem  a  valid 
indebtedness  of  the  state,  but  which  tbe  leg- 
islature failed  to  apprt^riate  money  to  pay. 
An  officeholder  has  no  greater  "vested  con- 
stitutional rights"  in  his  salary  than  any 
other  creditor  of  Ibis  state. 

Judged  by  tiie  provisions  of  both  state  and 
federal  constitutions,  and  the  unbroken  decl- 
slMis  of  all  tbe  courts  (for  not  one  has  been 
dted  that  sustains  tbe  ezwdse  i3t.  this  au- 
thority), tills  court  has  no  power  to  direct  the 
public  treasurer  to  pay  the  plaintiff,  when  ex- 
pressly  forbidden  by  the  legislature.  Among 
the  numerous  decisions  of  the  United  States 
supreme  court  that  tbe  courts  have  no  such 
power  are  Hagood  v.  Southern,  117  U.  8.  62. 
6  Sup.  Ct  606,  20  L.  Bd.  806,  which  holds 
that  tiie  officer  Is  merely  the  nunlnal  party 
when  tbe  object  Is  to  coerce  money  out  of  tbe 
state  tre^pory,  and,  the  acti<ak  being  really 
against  the  state,  no  court  has  jurisdiction. 
In  Cunningham  v.  Railroad  Co.,  109  U.  S. 
446,  8  Sup.  Ct  202,  609.  27  L.  Bd.  002,  It  Is 
said  that  "no  Judgment  can  be  entered 
against  a  state  through  Its  <riBews  or  txeas- 
urer";  and  In  Louisiana  t.  Jumel,  107  U.  S, 
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Til.  2  Sop.  Ct  128,  27  L.  Bd.  448,  the  same 
doctrine  Is  repeated,  the  court  pointedly  add- 
ing, "It  needs  no  argument  to  sbow  tbat  the 
political  power  cannot  be  ousted  of  Its  jo* 
risdlcUon,  and  the  Judiciary  set  In  Its  place." 
To  same  effect,  Pennoyer  t.  UcConnaughy, 
140  U.  S.  1.  11  Sup.  Ot  099,  86  L.  Ed.  S68, 
and  numy  others.  In  Osbom  t.  Bank)  9 
Wheat  138,  6  L.  Ed.  204,  the  same  high 
court  says,  "Judicial  power  Is  never  exer- 
deed  for  the  purpose  of  giving  effect  to  the 
will  of  the  judge,  but  always  for  the  purpose 
of  giving  effect  to  the  will  ot  the  leglBlatnre." 
The  will  of  the  l^lslature  has  been  plainly 
expressed  that  the  plaintiff  shall  not  be  paid 
oat  of  the  state's  treasury.  Under  our  eon- 
stitntlon  (article  1,  |  8)  the  three  departmepts 
of  government  are  "forever  separate  and  dis- 
tlncft  from  each  other."  To  the  legislature 
belongs  exclusively  the  function  raising 
money  for  the  public  treasury  and  directing 
its  dlsburs^ent  As  said  In  the  late  case  of 
Gamer  v.  Worth,  supra,  the  court  Is  power- 
leas  to  Issue  a  mandamus  to  the  treasurer  to 
pay  out  a  single  cent,  however  Just  and  un- 
quMtiimed  the  claim,  unless  there  is  a  legls- 
lattve  enactment  directing  him  to  pay  It 
The  legislative  department  may,  if  It  sees  fit 
acquiesce  In  this  novel  assertion  of  power  on 
the  part  the  court  If  so,  we  are  witness 
ing  a  new  development  In  our  btstory,  a  pro- 
found modiflcatlon  of  our  organic  law,  which 
places  '*tbe  power  of  the  purse,"  for  the  first 
time  in  the  history  of  the  world.  In  the  pos- 
session of  the  Judiciary.  But  the  legislature 
may  not  accept  this  view;  for  that  depart- 
ment as  well  as  the  executive.  Is  equally  a 
custodian  of  the  constitution  with  the  Judi- 
ciary, whose  duty  Is  to  adjudicate  private 
rights- and  construe  the  laws  made  by  the  leg- 
islature, as  It  Is  the  duty  of  the  executive  to 
execute  them.  Though  the  court  has  often 
exercised  the  power  to  declare  void  an  act 
which  Is  In  Mmfllct  with  a  constitutional  pro- 
visdOD,  It  has  never  gone  so  far  as  to  order 
payment  of  money  by  the  state  where  the 
legislature  has  made  no  appropriation  to  pay, 
or  has  forbidden  payment  Neither  the  ex- 
ecutive nor  the  legislative  department  Is 
bound  by  the  delimitation  of  powers  which 
the  judiciary  may  give  to  Itself;  for  that 
would  be  to  make  this  department  aole  Judge 
of  its  own  powers,  however  much  It  might  see 
fit  to  narrow  those  of  the  other  two.  Like 
Aaron's  rod.  It  would  swallow  them  op.  The 
members  of  the  executive  and  legislative  de- 
partments take  an  oath  to  support  the  con- 
stitution. Should  the  legislature,  as  tbey 
have  the  highest  warrant  for  doing,  hold  that 
the  mandamus  Issued  by  this  court  to  the 
public  treasurer,  contrary  to  legislative  oiact- 
ment  Is  beyond  the  constitutional  power  of 
the  Judiciary,  the  condition  of  the  puUic 
treasurer  would  not  be  an  enviable  one;  for 
an  order  of  this  court  outside  Its  constitu- 
tional Jurisdiction  Is  no  greater  protection  to 
one  who  obeys  It  tlian  a  writ  of  ejectment 
or  to  execute  a  capital  sentence  Issued  by  a 


magistrate,  would  be  to  an  officer  who  diooses 
to  obey  that 

No  one  who  reads  chapter  21,  Acts  1809, 
can  doubt  that  the  legislature  meant  to  pro- 
hibit, and  does  prohibit  the  treasurer  from 
paying  the  plaintiff,  or  any  one  else  daim- 
ing  his  oflJce,  as  the  court  says  the  plaintiff 
does,  under  the  act  ttf  1897.  The  court  has 
held  that  public  office  is  property,  and  that 
by  virtue  of  that  property  In  his  office  the 
plaintiff  Is  entitled  to  continue  to  discharge 
the  duties  of  bis  office,  notwithstanding  the 
act  of  1800  gave  those  duties  to  others,  and 
that  as  a  consequence  the  plaintiff  Is  enti- 
tled to  his  salary.  If  that  be  granted,  the 
court  can  certainly  go  no  further.  It  can- 
not take  charge  of  the  public  treasury,  and 
adjudge  that  because  the  state  has  violated 
Its  contract  and  the  court  has  restored  the 
plaintiff,  the  state  shall  pay  him.  It  is  true, 
Hoke  T.  Henderson,  15  N.  C.  1,  held  that  a 
public  office  was  private  property, — a  decision 
unsupported  by  any  decision  of  any  other 
court  anywhere;  but  It  limited  the  decision 
to  saying  that  the  officeholder's  property  was 
In  bis  "emoluments,"  and  expressly  says 
(page  27)  that  If  the  legislature  should  re- 
fuse to  give  officers  salaries  or  to  pay  tbem, 
'ihls  would  be  a  plain  breach  of  constitution- 
al duty,  and  yet  the  court  could  give  no  rem- 
edy," And  Hoke  v.  Henderson  also  express- 
ly admitted  that  the  legislature  could  abolish 
any  office  created  by  the  legislature.  The  re- 
cent decision  In  Day's  Case,  124  N.  C.  362, 
32  S.  E.  748,  which  holds  that  an  officeholder 
has  property  not  merely  In  the  emoluments, 
but  In  the  duties,  of  his  office,  which  he  may 
claim  as  long  as  those  duties  are  continued, 
makes  it  pmctlcally  Impossible  to  abolish  any 
office  having  duties  necessary  to  be  continued, 
as  Is  the  case  with  most  offices;  and  the  later 
cases  of  Wilson  v.  Jordan,  124  N.  G.  683,  33 
S.  E.  139,  and  Abbott  v.  Beddingfleld,  125  N. 
0.  2S6,  34  S.  E.  412,  hold  that  as  long  as 
there  Is  legislation  on  the  same  subject-mat- 
ter (In  pari  materia,  as  It  Is  termed)  the  for- 
mer office  Is  not  abolished,  though  the  new 
act  may  expressly  so  dedare,  as  In  Wilson  v. 
Jordan,  and  though  the  new  office  may  have 
a  different  title  and  different  duties,  and  add- 
ed duties,  as  In  Abbott  v.  Beddingfleld  and 
White  V.  HIIL  If  to  this  Indestructibility  of 
a  legislative  office,  for  the  term  of  the  Incum- 
bent however  long,  the  court  has  the  power, 
now  asserted  for  the  first  time  in  the  history 
of  Jurisprudence,  to  coerce  by  Its  writ  pay- 
ment by  the  state  of  the  old  officer,  legislative 
power  over  government  which  Is  most  large- 
ly exercised  by  the  shaping  of  public  agen- 
cies, Is  at  an  end.  Whenever  one  legislature 
shall  create  an  office,  for  no  matter  how  long 
a  term,  so  Iwg  as  similar  duties  are  dlscbar^ 
ged  subsequent  legislatures  are  powerless  to 
get  rid  of  the  Incumbent  and  the  court  will 
see  that  the  public  pays  him.  The  assertion 
of  such  vast  power  by  the  court  over  the 
operations  of  the  legislative  department  chal- 
lenges its  denial  bj  that  dqwrbnrat  Should 
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the  treasurer,  under  legal  adrlce,  dean  tbe 
action  of  the  court  In  excess  of  its  Just  coo- 
stitutional  powers,  wlU  tbe  court  put  him  In 
jaU  for  disobedience?  Sbonld  the  leglRlatnre, 
whose  action  In  forbidding  payment  the  court 
treats  as  onconstitntional,  because  Impairing 
"tbe  vested  constltntlonal  righta"  oC  an  offi- 
cer to  receive  a  salary,  return  the  compli- 
ment by  holding  unconstitutional  tbe  action 
of  the  court  In  assuming  jurisdiction  ovw  the 
public  treasury,  what  then  will  be  our  condi- 
tion? Hie  people  of  North  Carolina  control 
their  treasury  through  their  representatives 
in  tbe  general  assembly.  If  the  general  as- 
sembly levies  taxes  In  excess  of  what  should 
be  levied,  or  less  than  Is  necessary,  the 
court  cannot  correct  this.  If  the  general  as- 
semUy  be  too  extravagant  In  Its  appropria- 
tions on  the  one  band,  or,  on  tbe  other,  shall 
withhold  appropriations  to  pay  debts  whlcb 
the  court  deems  just  and  meritorious,  tbe 
court  cannot  compel  a  different  conduct  on 
the  part  of  the  coK>rdlnate  branch  in  the  dis- 
charge of  the  functI(His  entrusted  to  It  The 
people  alone  can  supervise  such  action  of 
tbeir  representatives  when  acting  within  the 
sphere  of  tbelr  duties,  by  tbe  election  of  an- 
other general  assembly,  or,  as  was  said  In 
Hoke  T.  Henderson.  "It  must  be  left  to  the 
action  of  the  dtlssens  at  laige  to  change  un- 
faithful for  more  faithful  r^resentatlves." 
It  la  true  that,  If  the  court  cannot  coerce  pay- 
ment of  an  officer's  salary,  the  decisions  (pe- 
culiar to  this  state)  that  an  office  la  property 
baaed  upon  a  contract  are  futile,  since  the 
legislature  hereafter,  in  removing  the  Incum- 
bents of  a  legislative  office,  need  only  to  add 
a  clause  that  the  removed  officer  shall  not  be 
paid.  But  may  It  not  be  that  sudi  result 
demonstrates  the  possibility  that  the  dedslons 
of  this  state  are  incorrect,  and  the  uniform 
rulings  of  other  courta  are  correct,— based  as 
they  are  upon  the  principle  that  the  legisla- 
ture alone  has  the  power  to  create  officers, 
and  to  pay  or  to  refuse  to  pay  them,  when 
not  created  by  the  constitution?  But,  at  any 
rate,  a  claim  for  salary  Is  of  no  higher  dig- 
nity than  any  other  Indebtedness  of  tbe  state, 
and  the  officeholder  has  the  aame  remedy  as 
all  other  credltora  of  tiie  state,— an  appeal  to 
the  sense  of  right  among  the  people,  which 
always  will  be  surely  opressed  by  them, 
sooner  or  later,  through  the  l^Islattire,— and 
he  has  no  more. 

No  strongs  proof  of  the  Inadmissibility  of 
the  plaintiff's  iq^plicaUon  can  be  had  than 
the  three  cases  which,  after  the  most  dili- 
gent and  thorough  research,  bis  counsel 
have  presented  to  the  court  in  support  of  the 
claim  that  the  court  has  power  to  order  tbe 
treasurer,  by  mandamus,  to  pay  a  salary 
whlcb  the  legislature  has  forbidden  him  to 
pay:  Firstly,  Marbury  v.  Madison,  1  Cranch. 
137,  2  lu  Bd.  60.  In  that  case  the  mandamus 
was  refused.  That  case  waa  where  tbe  com- 
mission of  a  justice  of  the  peace  for  tbe  Dla- 
trlct  of  Columbia  had  been  signed  by  the  out* 
going  president.  Mr.  Adami,  and  tha  new 


secretary  of  state,  Mr.  Madison,  refused  to 
deliver  it  Marbury  applied  for  a  manda- 
muB.  Marshall,  O.  J.,  wrote  an  elaborate 
opinion,  expresidng  his  vtews  of  government 
and  of  tbe  functions  of  the  judldaiy,  antag- 
onistic to  those  known  to  be  entertained  by 
President  J^ersm,  the  new  exectitive,  say- 
ing, In  substance,  that  Marbury  was  entitled 
to  have  bis  commission,  and  that  the  opin- 
ions of  the  Judiciary  ought  to  control  in  sucb 
matters,  but  concludes  by  deciding  that  '*tbe 
authority  *  *  *  to  Issue  writs  of  manda- 
mus to  public  <^cers  appears  not  to  be  war- 
ranted by  ttie  constitution,"  and  denied  the 
writ,  and  Marbury  never  got  his  commiaslon. 
The  entire  discussion  in  tbe  opinion,  bow- 
ever  able  and  interesting,  is  thwefore,  a  dis- 
cussion of  abstract  questions  of  law;  and 
the  ease,  for  now  near  a  century,  has  been 
clt»d  to  law  students  by  tbelr  instructors  as 
an  able  opinion,  which  was  entirely  and  al- 
together obiter  dicta,  the  decision  of  the 
court  b^ng  that  it  was  without  jurisdiction 
of  the  subject-matter.  Tet  the  relief  there 
denied  (a  mandamus  to  the  secretary  of 
state  to  deliver  a  cfxnmlssion,  signed  and 
sealed,  which  tbe  departing  president  had 
Inadvertentiy  failed  to  deliver)  was  by  no 
means  equal  to  the  assertion  of  power  here 
asked  of  the  court  (to  Issue  a  mandamus  to 
the  public  treasurer  to  pay  the  public  money 
which  the  leglalaUve  poww  has  levied  and 
placed  In  his  hands,  and  from  which  it  has 
directed  him  not  to  pay  to  this  plaintiff). 
But  neither  in  the  wide  range  of  the  dlacns- 
sion  in  Marbury  v.  Madison,  nor  In  any  other 
case  which  tbe  most  minute  research  has 
found,  has  there  ever  been  a  decision  by  any 
court  that  there  was  private  property  In  pub- 
lic office,  or  tbat  the  office  was  a  contract  be- 
tween the  state  and  the  officer,  save  tmly  the 
cases  In  this  state  based  upon  Hoke  v.  Hen- 
derson, and  the  expansion  of  that  doctrine 
by  recent  decisions  of  this  court,  the  logical 
result  of  which  later  cases  (but  not  of  Hoke 
T.  Henderson,  which  denies  tbe  power)  may 
bo  the  power  claimed  for  tbe  courts  by  the 
present  application  to  enforce  such  "con- 
tracts" by  Issuing  our  mandamus  to  open 
the  public  treasury.  In  several  decisions  tbe 
United  States  supreme  court  has  explicitly 
and  expressly  denied  that  there  was  or  could 
be,  from  tbe  nature  of  things,  any  property 
or  contract  as  to  a  public  office,— notably.  In 
Butier  V.  Pennsylvania,  10  How.  402,  IS  L. 
iCd.  472;  Newton  v.  Commissioners,  100  U.  3. 
548,  25  L.  fid.  710;  Crenshaw  v.  U.  S.,  134 
U.  8.  99,  10  Sup.  Ct.  481.  33  L.  Ed.  826.  See 
quotation  In  State  v.  Beddlngfleld,  125  N.  CL 
274,  279.  84  S.  E.  417,  419.  And  In  the  fa- 
mous Dartmouth  College  Case,  4  Wheat.  629. 
4  14.  Bd.  629,  Chief  Justice  Marshall,  while 
holding  that  the  legislature  could  not  re- 
voke a  charts,  because  that  waa  a  contract 
(before  the  provision  since  Inserted  In  state 
constitutions  to  tbe  contrary),  expressly  says 
that  l^clslatures  nnquestiiwably  have  tbe 
right  to  changa  or  aboUah  offlcai  created  hj 
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legislative  enactment,  becaoBe  they  are  goT- 
emmental  agraclei,  and,  unlike  charten,  are 
not  fa^d  by  virtoe  of  any  contract.  In  a 
very  recent  case— Kelm  t.  U.  S.  (decided 
AprU  8;  ISOO)  20  Sup.  Ct.  674,  AdT.  S.  U.  S. 
674,  44  U  Ed.  — .-^e  United  States  sn- 
preme  court  beld  that,  except  where  pro- 
tected by  ezpreaa  constltntlonal  or  statutory 
proTlsltm,  "the  power  of  removal  Is  incident 
to  the  power  of  appointment,"  and  that, 
where  an  officer  li  thus  removed,  "the  courts 
cannot  Issue  mandamus  either  to  reinstate 
him,  or  to  comt>el  payment  of  his  salary." 
Thus,  that  court  disavows  the  power  In  the 
judldary,  in  both  particulars,  which  this 
court  Is  asked  to  assert  The  plalntlfl,  not 
being  a  constitutional  officer,  Is  not  pro- 
tected by  any  constitutional  provision,  and 
cannot  be  protected  by  legislative  provision 
when  It  Is  by  legislative  uiactment  that  he 
has  been  removed.  In  a  Btin  more  recent 
case  In  the  United  States  supreme  court.  In 
which  the  opinion  was  filed  May  2lBt,  In  the 
contest  ov^  the  governorship  of  Kentucky 
(Taylor  v.  Beckham,  20  Sup.  Ot  — ,  Adv.  B. 
V.  8.  —,  44  L.  Bd.  — -),  the  question  was 
presented  whether  an  office  was  "property" 
and  therefore  protected  by  the  fourteenth 
amendment.  The  case  was  of  unusual  im- 
portance, and  was  argned  by  able  and  emi- 
nent counseL  The  court,  speaking  through 
Chief  Justice  Fuller,  after  quoting  numerous 
cases,  all  holding  that  public  offices  are 
mere  agencies  or  trusts,  and  not  property, 
as  such,  and  that  the  salary  and  emoluments 
are  not  prop»ty  secured  by  contract,  but 
compensation  for  services  only  when  actual- 
ly rendered,  says,  "In  short,  the  nature  of 
the  relation  of  a  public  officer  to  the  public 
Is,  generally  speaking,  Inconsistent  with  ei- 
ther a  property  or  a  contract  right"  If 
there  was  anything  In  the  obiter  dicta  in 
Marbury  v.  Hadlson  which  might  be  Justly 
construed  as  favoring,  by  Implication,  a  dif- 
ferent doctrine,  there  Is  no  obiter  and  no 
possible  doubt  as  to  the  meaning  of  this  lat- 
est enunciation  of  the  highest  court  in  the 
land.— an  enunciation  which  the  opinion  it- 
self shows  is  in  conformity  with  the  uniform 
decisions  of  that  court,  and  required  by  the 
very  conraptlon  of  the  nature  of  an  office, 
which  belongs  to  the  public,  not  to  the  indi- 
vidual who  Is  assigned  to  discharge  its  du- 
ties at  the  win  of  the  appointing  power,  and 
subject  to  removal  at  the  will  of  the  legisla- 
ture, except  when  the  constitution  fixes  the 
term.  Gotten  v.  Bills,  62  N.  C.  546,  was  a 
case  In  which  the  court  expressed  the  opin- 
ion that  because  Cotten's  office  had  been 
created  by  act  of  congress,  the  legislature 
had  no  power  to  abolish  the  office,  as  It 
could  do  with  offices  created  by  legislative 
enactment,  and  that  consequently  the  salary 
was  like  the  salaries  of  those  officers  who 
were  protected  by  express  constitutional  pro- 
vision from  legislative  abolition,  and  could 
not  be  taken  away.  The  court  Issued  an  al- 
tamatlvte  mandamua  (L  Sb  a  notice  to  show 
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cause  why  a  mandamus  should  not  Issue), 
but  Intimated  very  clearly  that  a  peremptory 
mandamus,  as  here  asked,  could  not  Issue, 
saying,  "We  do  not  enter  upon  the  Inquiry 
how  It  could  be  enforced."  In  a  stIU  more 
recent  case  (Blount  v.  Simmons,  119  N.  C. 
60.  26  S.  B.  788)  the  court,  speaking  through 
Falrcloth,  G.  J.,  while  adjudging  the  state 
liable  for  certain  obligations,  was  careful  to 
add,  "How  the  Judgment  wlU  be  satisfied  Is 
a  question  not  now  before  us."  But  it  was 
soon  before  the  court  upon  an  application 
for  a  mandamus  upon  that  very  claim,  In 
Gamer  v.  Worth,  122  N.  a  250,  29  S.  B.  364, 
in  which  It  was  held  by  a  unanimous  court 
composed  of  the  same  Justices  as  now,  that 
"the  courta  cannot  direct  the  public  treasur- 
er to  pay  any  claim  against  the  state,  how- 
ever Just  and  unquestioned,  when  there  Is  no 
appropriation  to  pay  the  same."  Here  there 
Is  not  only  no  appropriation,  but  an  act  of 
the  legislature  forbidding  the  treasurer  to 
pay  the  plaintiff.  In  Burton  v.  Furman,  115 
N.  0.  166,  20  8.  B.  44S,  the  court  refused  a 
mandamus  to  the  auditor  and  treasurer, 
such  as  Is  asked  here,  though  there  was  an 
appropriation,  because  '*tbere  was  no  suffi- 
cient provision  to  pay  the  plaintiff."  the 
amount  as  in  the  present  case,  being  dis- 
puted. In  Qranvllle  0)unty  Board  of  Ed- 
ucation V.  State  Board  of  Education,  106  N. 
C.  81,  10  S.  B.  1002,  the  court  held  that  the 
state  board  of  education,  being  an  agency  of 
the  state,  could  cmly  be  sued  because  the  leg- 
islature had  authorized  and  directed  that  It 
might  "sue  and  be  sued."  It  also  held  that 
a  mandamus  might  Issue  "to  compel  public 
officers  to  discbarge  a  mere  ministerial  duty, 
not  Involving  an  official  duty";  that  Is,  where 
the  statute  directs  them  to  perform  a  cer- 
tain duty.  That  would  be  the  case  here  if 
the  legislature  had  directed  the  treasurer  to 
pay  the  plaintiff  a  certain  salary,  but  It  Is 
not  a  ministerial  duty,  nor  a  duty  at  all, 
when  the  legislature  has  told  him.  as  in  this 
Instance,  not  to  pay  the  plalntllT.  If  the 
case  of  Ward  v.  City  of  BUzabeth  Glty,  121 
N.  G.  1,  27  8.  B.  998,  cited  by  Mr.  Justice 
Montgomery,  and  which  was  decided  by  a 
unanimous  court  had  been  followed,  all  tilie 
line  of  cases,  from  Day's  to  White  v.  Ayer, 
would  have  been  decided  In  accordance  with 
the  dissenting  opinions  in  those  cases,  as  a 
glance  at  Ward  v.  City  of  BUzabeth  City 
will  sufficiently  show.  These  cases  certain- 
ly do  not  sustain  the  plaintiff's  contention, 
and  the  utmost  research  has  not  brought  tor- 
ward  any  other,  from  any  court  whatever, 
that  will  Justify  this  court  in  directing  pay- 
ment of  this  or  any  liability  by  the  state 
treasury  when  there  is  no  appropriation  by 
the  legislature,  unrevoked,  to  pay  it  The 
plaintiff's  contention  rests  upon  two  falla- 
cies: First  that  the  agencies  created  for 
mere  govOTnmental  purposes  are"contracte"; 
and,  if  that  Is  conceded,  that  the  stete  can 
be  forced  by  the  courts  to  execute  the  con- 
tmet  and  to  pay  the  Hlary.  WhettwrasoT- 
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erelgn  state  will  perform  Ita  contract,  and 
pay  out  money  under  It,  must  erer  be  left 
solely  to  the  aense  of  eight  and  Jastice  in 
the  sovereign.  This  Is  Inherit  In  eoverelgn- 
ty,  and  every  one  who  makes  any  contract 
of  any  kind  with  a  state  does  bo  with  the 
knowledge  that  this  right  is  safeguarded 
and  reserved  to  each  state  by  the  eleventh 
amendment  to  the  United  States  conatitn- 
tion,  and  by  expreas  proTlsl<m  la  the  state 
constitution. 


ROUSS  V.  KRAUSS. 
(Saprmne  Ooort  of  North  Carolina.    May  22, 

1900.) 

PROHIBSORT  NOTE— PRINCIPAL  AND  8DRBTT— 
RBLEASS— EVIDENOB— DIRBCTINQ  VBRDICT. 

1.  Where  the  maker,  aureties,  and  payee  to  a 
note  enter  into  a  contemporaneooa  agreement 
for  the  payment  of  10  i>er  cent,  of  said  note 
weekly,  in  consideration  of  which  the  payee 
agrees  to  permit  the  makers  to  order  an  eqoal 
amount  of  goods,  the  sureties  cannot  claim  a 
release  becauee  new  goods  are  shipped  the 
makers  without  the  payment  of  the  10  per  cent. 

2.  To  a  request  by  one  of  the  makers  of  a 
note  tliat  one  of  the  sureties  be  released,  the 
payee  replied,  "We  have  already  permitted 
you  to  assume  the  Indebtedness,  and  that  is 
sufficient."  Held,  that  the  question  whether 
a  release  of  the  surety  was  intended  by  the 
payee  was  for  the  jury,  and,  they  having  an- 
swered it  in  the  negative,  his  co-snrety  could 
not  claim  a  release  on  such  ground. 

3.  l^e  direction  to  the  Jury  to  find  againat 
the  Burety  waa  not  erroneous  because  of  thdr 
previous  finding  that  plaintiff  accepted  remit- 
tances from  the  principal  of  less  than  10  per 
cent,  per  week  upon  their  indebtedness,  and 
extended  credit  to  them  in  excess  of  the  amount 
of  their  remittances,  contrary  to  the  terma  of 
the  agreement  between  the  makers,  sureties, 
and  payee  of  the  note. 

Appeal  from  superior  court,  Union  county; 
Allen,  Judge. 

Action  by  Charles  B.  Rouss  against  W.  H. 
Krauss  and  others  upon  a  promissory  note. 
From  a  Judgment  for  plaintiff,  defendant 
KrausB  api>ealB.  Affirmed. 

Adams  &  Jerome,  for  appellant  Bedwine 
&  Stack  and  Borwdll,  Walker  ft  Cansler,  for 

appellee. 

CLARK,  J.  This  is  an  action  upon  a  note 
signed  by  F.  A.  Krauss  and  J.  F.  Clybum 
<wbo  were  partners  as  Krauss  &  Clybum), 
W.  H.  Krauss,  and  H.  N.  Clybum,  for  $1,300, 
to  be  held  as  collateral  security  for  the  in- 
debtedness of  said  Krauss  &  Clybum.  The 
said  Krauss  &  Clybum,  with  the  above  two 
sureties,  signed  a  contemporaneous  agree- 
ment that  said  Krauss  &  (Tyburn  would  re- 
mit 10  per  cent,  per  week  upon  the  above 
Indebtedness,  and  that  said  Rouss  would 
permit  the  ordering  of  an  equal  amount  of 
goods  with  remittance  sent,  and  there  Is  a 
stipulation  that  said  Rouss  could,  in  his  dis- 
cretion, grant  extension  of  time  to  the  prin- 
cipal debtor  without  notice  to  the  sureties. 
Bank  V.  Couch,  118  N.  a  436.  24  8.  E.  787. 
There  was  in  fact  no  extension  of  time  grant- 


ed, but  the  defendant  W.  H.  Krauss  con- 
tends that  he  was  released  because  the  pay- 
ments of  10  per  cent,  per  week  were  not 
made,  and  new  goods  were  shipped  exceed- 
ing the  amount  of  the  remittances,  and  there- 
fore the  said  surety  was  released.  Tlie  non- 
payment oi  the  weekly  10  per  cent,  however, 
was  not  the  default  of  the  plaintiff,  but  of 
the  defendants,  and  W.  H.  Krauss'  obligation 
was  th&t  he  should  I>e  responsible  if  such 
payment  was  not  made.  He  cannot  plead  a 
release  by  his  own  wrong.  Indeed,  the  con- 
tract of  guaranty  expressly  provides  that. 
If  "the  said  weekly  payments  remain  unpaid 
as  much  as  four  weeks,  then  the  said  Rouss 
is  authwlzed  to  proceed  with  the  collection 
of  the  note."  The  sale  of  more  goods  to  the 
amount  of  remittances  made  waa  not  a  re- 
striction upon  the  guaranty,  but  a  privilege 
to  the  defendants.  The  guaranty  la  of  a  line 
of  credit  of  |1,800.  a  continuing  guaranty  (14 
Am.  &  Eng.  Edc.  Law.  1140),  and  at  no  time 
did  It  exceed  that  amount,  and,  if  it  lud. 
the  overplus  would  simply  have  been  beyoqd 
the  guaranty,  and  unsecured  by  it  bot  that 
would  not  have  released  tba  gnannty  aa  to 
the  $1,300. 

Tbe  defendant,  taowevw,  contends  that  be 
is  released  because,  after  the  dissolution  of 
the  partnership,  to  a  letter  of  F.  A.  Kraus.o. 
asking  a  release  of  J.  F.  Clybum,  the  plain- 
tiff replied:  "There  is  no  need  of  Mr.  Cly- 
bum being  released  from  the  guaranty  given 
by  the  old  concern  as  collateraL  We.  of 
course,  would  not  look  to  him,  if  unfortu- 
nately anything  should  go  wrong;  the  surety 
is  the  pr<^r  person.  His  name  on  the  paper 
does  not  make  it  any  stronger;  in  fact  we 
will  not  recognize  It.  We  have  already  per- 
mitted yon  to  assume  the  indebtedness,  and 
that  is  sufficient  Yon  may  explain  this  to 
your  partner,  and  It  will  cover  the  groond." 
If  this  had  been  an  agreement  to  release,  it 
was  without  consideration  (Bank  v.  Sumner, 
119  N.  C.  591,  26  S.  E.  129);  but  in  fact. 
whUe  it  ia  not  a  blunt  refusal,  it  ia  none  the 
less  a  declination,  though  In  rather  dUfust' 
and  diplomatic  style.  Treating  It  however, 
as  ambiguous.— capable  of  two  explanations, 
—the  couBtmctioD  waa  a  matter  tor  the  Jury. 
There  was  clear  and  explicit  evidence  from 
the  plaintiff  and  two  of  his  head  clerks,  and 
not  excepted  to,  that  no  release  was  ever 
made  or  Intended.  Tbe  Jury  found  upon  the 
issue  of  fact  thus  submitted  to  tbem.  (1)  "Did 
the  defendant  F.  A.  Krauss,  with  the  consent 
of  tbe  plaintiff,  assume  the  payment  of  the 
indebtedness  of  tbe  firm  of  Krauss  ft  Oty- 
burn,  upon  which  this  suit  Is  brought  and 
plaintiff  cease  further  to  regard  J.  F.  Clybum 
as  debtor?  No."  The  Jury  further  found  In 
response  to  the  second  Issue,  "Did  plaintiff 
accept  remittances  from  Krauss  ft  Olybura  of 
less  than  10  per  cent  per  week  of  the  open 
account  of  their  indebtedness,  and  did  plain- 
tiff extend  credit  to  the  said  Krauss  ft  Cly- 
bum for  goods  sold  and  delivwed  them  In 
excess  cf  the  amount  of  their  remittances  oo 
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plaintiff  on  said  debt?  Tea."  And  thereap- 
on  the  court  directed  an  affirmatlTe  response 
to  the  foortb  Ibbu^  "Is  defendant  W.  H. 
Krausa  liable  to  the  plaintiff  ?"  This  was  a 
matter  of  law,  and  was  correctly  held;  for,  as 
abore  said,  the  default  In  making  10  per  cent, 
weekly  payments  lay  npon  the  defendant, 
who  guarantied  they  should  be  made,  and  the 
credits  allowed  Kraoes  &  Clybum  at  no  time 
exceed  the  $1,300,  which  the  sureties  guaran- 
tied. In  truth,  the  plaintiff,  rather  than  the 
defendants,  has  cause  to  complain  because  the 
Jory,  in  response  to  the  third  Issue,  have 
credited  the  defendants  with  $841.25  paid  by 
F.  A.  Krauss  after  the  dissolution  of  the 
partnership,  in  face  of  the  uncontradicted  tes- 
timony that  such  payments  were  cash  pay- 
ments exacted  of  F.  A.  Krauss  for  the  goods 
bought  by  him  after  the  dissolution.  The 
rule  applying  payments  to  the  oldest  indebt- 
edness has  no  application  where- the  under- 
standing of  parties  is  to  the  contrary.  Mil- 
ler T.  Womble.  122  N.  C.  185.  29  S.  E.  102. 
But  the  jury  having  applied  them  to  the  debt 
of  the  firm,  the  balance  recovered  by  the 
plaintiff  In  this  action  Is  only  $192.32,  in- 
stead of  $1,011.25,  which  was  due  by  the 
firm  at  the  date  of  the  dissolution,  and  which 
was  covered  by  the  contract  of  guaranty; 
leaving  a  loss  to  the  plaintiff  of  the  amount 
due  by  F.  A-  Krauss  after  the  dlssc^utlon, 
though  tbe  evidence  was  that  the  above  $S41.- 
25  was  applied  for  goods  as  be  bought  them. 
The  Jury  having  found  that  such  payments 
were  to  go  npon  the  firm  debt,  tbere  is  only 
the  qaestlon  left  whether  the  $192.82  was  re- 
leased by  action  of  tbe  plaintiff,  and  the  Jury 
have  found  with  tbe  plaintiff  aa  to  that  No 
error. 


STATE  T.  NIQWCX>HR 
(Supreme  Court  of  North  Carolina.    May  22, 

1900.) 

IHTOXICATINa  LTQUORS— DTSPKNSART  LAW- 
INDICTMENT— 8  UFFICIBNCY— MO- 
TION  IN  ARREST. 

1.  An  indictment  under  Acts  1S99,  c.  254,  § 
1.  cresting  a  "dispensarr"  in  the  town  of 
Greensboro,  and  makins  it  a  misdemeanor  to 
sell  spirituous  liquors  otherwise  than  aa  there- 
in provided,  need  not  aver  that  the  dispensary 
was  in  operation  upon  the  date  when  the  of- 
fense Is  chained  to  have  been  cconmitted,  since 
under  sef^on  8  of  said  act,  providing  that  the 
dismnsary  board  shall  estalHish  the  dispensa- 
ry ^on  tbe  Ist  of  July,  1S99,  or  as  soon  there- 
after as  possible,"  and  that  there  shall  be  no 
prosecution  under  the  act  nntil  said  dispensary 
is  open,  the  presumption  is  that  the  taw  went 
into  force  July  1,  1890;  and,  if  it  did  not,  that 
fact  is  a  matter  of  defease,  which  the  defend- 
ant mast  set  ap. 

2.  It  cannot  be  taiien  advantage  of  a  mo- 
tion in  arrest  of  judgment,  which  admits  the 
troth  of  the  alleviations  of  the  Indictment. 

Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Guilford  coun- 
ty; TImberlake,  Judge. 

B.  Q.  Newcomb  was  indicted  for  the  of- 
tense  of  selling  liquor  in  the  town  of  Greens- 
Don^  contrary  to  Acts  IfiOO,  creating  a  dis- 


pensary. From  a  lodgment  convicting  hiin 
of  the  offense  charged,  defoidant  appeals. 
Affirmed. 

Bynnm  &  Bynnm  and  J.  N.  Staples,  for  ap- 
pellant. Brorrn  Bbepherd  and  the  Attorney 
General,  for  the  State. 

CLARK,  J.  This  Is  an  Indictment  for  sell- 
ing liquor  In  Greensboro  contrary  to  the  pro- 
visions of  the  act  creating  a  "dispensary"  In 
that  town.  Acts  1899,  c.  254.  The  defend- 
ant frankly  and  properly  abandoned  here  the 
exceptions  upon  which  the  appeal  has  come 
op.  conceding  that  they  had  been  setUed  by 
the  decision  in  Garsed  v.  City  of  Greensboro 
(N.  C;  at  this  term)  35  S.  E.  254,  which  sus^ 
talned  the  coDsUtutionallty  of  the  act  The 
sole  point  now  raised  Is  a  motion  In  arrest  of 
Judgment,  made  for  tbe  first  time  In  this 
court  (probably  an  afterthought),  on  the 
ground  that  the  Indictment  does  not  aver 
tbat  the  dispensary  was  in  operation  upon 
November  7,  1899,  when  the  offense  charged 
was  committed.  The  act  was  ratified  on 
February  24,  1899.  Section  1  thereof,  makes 
the  sale  of  spirituous  liquor,  otherwise  than 
la  therein  provided,  a  misdemeanor;  and  sec- 
tion 8  provides  that  the  dispensary  board 
shall  establish  tbe  dispensary  "on  tbe  let  of 
July,  1899.  or  as  soon  thereafter  as  possible," 
and  that  "there  shall  be  no  prosecution  under 
tbe  provisions  of  this  act  for  tbe  sale  of  liq- 
uor until  said  dispensary  Is  open."  Tbe  clear 
presumption  Is,  notblns  else  appearing,  that 
the  law  went  Into  force  on  July  1. 1800,  and. 
If  It  did  not,  tbe  fact  which  would  withdraw 
the  defendant  from  liability  Is  a  matter  of 
defense,  which  be  might  have  set  op  if  the 
evidence  and  bis  admission  had  not  been 
the  other  way.  The  rule  ot  pleading  in  crim- 
inal actions  has  been  long  settied,  by  uni- 
form decisions,  that  where  the  matter  whlcb 
would  withdraw  a  case  from  the  operation  of 
a  statute  creating  a  criminal  offense  (here 
section  1)  is  in  another  section  of  the  statute 
(here  section  8),  or.  Indeed,  when  In  tbe  same 
section.  If  It  Is  In  a  proviso,  then  aocb  mat- 
ter is  not  required  to  be  negatived  by  the 
indictment,  but  must  be  set  up  on  the  trial 
as  a  matter  of  defense.  State  r.  Downs,  lia 
N.  G.  1064,  21  S.  E.  689,  citing  Same  t. 
George,  93  N.  C.  567:  Same  v.  Lanier,  8S  N. 
C.  658;  Same  v.  Beaton,  81  N.  0.  542;  Same 
T.  Tomlinson,  77  N.  a  028;  Same  v.  Norman, 
13  N.  C.  222.  In  the  last-named  case,  Hen- 
derson, C.  J.,  draws  a  clear  distinction  be- 
tween a  proviso  which  withdraws  a  case 
from  the  operation  of  a  statute,  which  Is  a 
matter  of  defense,  and  need  not  be  negativ- 
ed In  the  indictment,  and  a  condition  upoik 
the  existence  of  which  the  statute  depends, 
which  must  be  averred.  It  has  since  been 
approved,  among  other  Instances,  In  State 
Davis,  109  N.  C.  780,  14  S.  E.  55,  and  Same 
V.  Melton,  120  M.  C.  591,  26  S.  E.  983. 

The  Indictment  charges  that  the  defendant, 
"on  the  7tb  of  November,  1899,  at  and  In  the 
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county  of  Qnilford,  and  In  the  city  of  Oreens- 
boro,  unlawfully  and  willfully  did  sell  and 
retail  to  James  B.  Taylor  aplrltuouB  liquor, 
tbe  said  E.  G.  Newcomb  not  tben  and  there 
being  manager  for,  or  agent  or  servant  of, 
the  dispensary  board  for  the  city  of  Greens- 
boro, empowered  to  sell  as  provided  by  the 
act  of  1899  (chapter  254,  Pub.  Laws),  con- 
trary to  the  statute  In  such  case  made  and 
provided."  The  motion  In  arrest  admits  the 
truth  of  these  allegations,  and.  Indeed,  It  Is 
determined  by  the  verdict;  and  as  the  de- 
fendant seeks  by  this  motion  to  withdraw 
himself  from  liability  to  the  statute,  contrary 
to  whose  provisions  It  Is  both  admitted  and 
found  that  he  made  the  sale,  It  was  Incum- 
bent upon  him  to  prove  such  fact  in  his  de- 
fense. State  V.  Ballard,  6  N.  C.  186.  This  Is 
not  like  State  v.  Ohambers,  93  N.  0.  600, 
chiefly  relied  on  by  the  defendant.  That 
was  not  a  case  where  the  act  was  to  go  into 
effect  on  a  day  named,  subject  to  be  suspend- 
ed If  something  was  not  done,  which  Is  this 
case,  but  the  act  was  not  to  go  Into  effect 
at  all  until,  upon  a  vote  of  the  people.  It  was 
affirmed  and  made  a  law.  Of  course.  In  the 
latter  case,  It  must  be  both  averred  and  prov- 
ed that  the  vote  which  was  essential  to  the 
validity  of  the  act  was  in  favor  of  making 
It  a  valid  statnte.  Here  the  act  Is  positive, 
and  goes  Into  eftect  on  the  date  therein 
specified,  with  a  provision  withdrawing  the 
selling  of  liquor  from  prosecution  thereunder 
"until  said  dispensary  Is  open";  thus  making 
the  defeasance  a  matter  of  defense,  tor  un- 
less the  defeasance  Is  shown  the  statute  Is 
In  force  from  July  1st  It  Is  no  more  neces- 
sary to  aver  in  the  Indictment  that  the  sale 
was  after  the  opening  of  the  dispensary  than 
It  would  be  to  aver  that  any  other  act,  made 
criminal  by  statute,  took  place  after  the 
statute  was  passed.  State  v.  Fleming,  107 
N.  O.  905,  12  S.  B.  181.  If  the  occurrence 
was  before  the  time  at  which  such  act  be- 
came criminal,  that  Is  a  matter  of  defense 
arising  upon  the  evidence.  State  v.  Ballard, 
supra.  If  It  were  necessary  to  put  In  an  In- 
dictment now  a  negative  averment  that  this 
sale  was  not  before  the  dispensary  opened, 
the  same  averment  would  be  necessary  In  ev- 
ery indictment  under  the  statute  for  all  the 
years  to  come,  as  long  as  It  is  In  fbrce. 
Stale  V.  Fleming,  supra. 

The  other  cases  cited  by  the  defendant  are 
all  cases  in  which  the  exception  Is  named  In 
the  same  clause  which  created  the  oftense, 
and  It  Is  not  negatived  In  the  indictment, 
and  therefore  upon  Its  face  the  offense  de- 
scribed In  the  act  Is  not  charged.  Indeed, 
this  was  also  the  case  In  State  v.  Chambers, 
supra,  where  it  Is  said:  "The  Indictment 
does  not  sufficiently  charge  an  offense  under 
the  statute,"  which  "provides  that  In  a  con- 
tingency specified  in  It,  depending  upon  a 
popular  vote  to  be  taken  as  therein  directed, 
It  shall  be  unlawful  to  sell  spirituous  liq- 
uors," etc.;  hence  In  the  face  of  the  Indict- 
ment^ It  not  appearing  that  the  contingent 


dehors  upon  which  the  statute  was  to  have 
validity  had  occurred,  proof  of  sale  did  not 
prove  Its  Illegality.  Here,  the  statute  being 
valid,  any  fact  dehors  which  would  with- 
draw the  defendant  from  Its  operation  is  a 
matter  of  defense.  The  sale  Is  alleged  on 
November  7,  1889,  and  the  motion  In  arrest 
of  Judgment  admits  the  fact,  which,  besides, 
vras  not  controverted  on  the  trial.  There 
can  be,  tn  fact,  no  Injustice  done  the  defend- 
ant; for  there  Is  an  express  admission  In  the 
record  by  him  that  the  dispensary  was  opened 
In  the  city  of  Greensboro  under  said  act  on 
July  1,  and  has  been  In  operation  ever 
since.  If  tiie  Judgment  could,  under  the  set- 
tied  rules  of  criminal  procedure,  be  arrested. 
It  would  therefore  be  a  vain  thing,  and  of  no 
benefit  to  the  defendant  O^ough  this  con- 
sideration should  not  avail  to  defeat  the  de- 
fendant of  any  legal  right.  If  such  he  had, 
to  have  the  Judgment  arrested,  still  it  shows 
the  wisdom  of  the  rule  that  such  matters 
are  defenses  to  be  set  up  and  proved  by  the 
defendant  who  seeks  to  withdraw  himself 
from  the  operation  of  a  statute  creating  a 
criminal  offense.  Affirmed. 

DOUGLAS,  J.  I  cannot  concur  In  the 
Judgment  of  the  court  ,  Whatever  may  be 
my  personal  views  as  to  the  benefits  of  the 
dispensary  system,  I  cannot  Ignore  the  right 
of  one  charged  with  crime  to  be  tried  ac- 
cording to  the  law  of  the  land.  To  my  mind, 
an  Indictment  must  dlrecUy  charge  a  crimi- 
nal offense.  The  Jury  cannot  find  the  de- 
fendant guilty  of  more  than  la  charged  In 
the  Indictment  end,  If  the  facts  therein 
stated  are  not  of  themselves  sufficient  to 
show  the  guilt  of  the  defendant  if  they  are 
found  to  be  true,  then  no  Judgment  can  be 
pronounced  upon  the  verdict  If  every  alle- 
gation In  the  bill  is  consistent  with  the  In- 
nocence of  the  defendant,  a  verdict  that  he 
Is  "guilty  In  the  manner  and  form  as  char- 
ged In  the  bill  of  Indictment"  has  no  legal 
effect.  Guilty  of  what?  Of  what  the  indict- 
ment charges,  but  not  of  what  the  law  con- 
demns. The  penalty  Is  prescribed  for  vio- 
lating the  law,  and  where  there  Is  no  viola- 
tion of  the  law  no  penalty  can  be  Imposed. 
In  the  case  at  bar  every  word  in  the  Indict- 
ment may  be  true,  and  yet  the  defendant 
may  not  be  guilty  of  any  criminal  act,  l>e- 
cause  It  Is  not  charged  that  the  dispensary 
had  been  opened,— an  essential  requisite  to 
any  conviction  under  the  act  The  essential 
parts  of  section  8  of  the  act  are  as  follows: 
"The  said  dispensary  board  on  the  1st  day  of 
July,  1899,  or  as  soon  thereafter  as  possible, 
shall  establish  one  dispensary  In  said  city,  to 
be  located  on  one  of  the  principal  streets,  for 
the  sale  of  spirituous,  vinous  and  malt  liq- 
uors, and  there  shall  be  no  prosecution  under 
this  act  for  the  sale  of  liquor  until  said  dis- 
pensary shall  be  open."  The  latter  part  is 
not  an  exception,  or  even  a  proviso,  but  is  a 
part  of  the  very  sentence  Its^  which  eetab- 
llahM  tlie  dlspensaiy.  There  Is  not  eren  m 
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semicolon  between  them,  only  a  comma.  It 
does  not  profess  to  "withdraw"  any  Indl- 
Tidoal  or  class  "from  the  operation  of  the 
statute.**  bnt  withdraws  the  statute  itself 
from  operation  as  to  any  criminal  effect  un- 
til the  condition  Is  compiled  with.  It  is  In 
the  nature  of  a  condition  precedent,  which 
must  be  strictly  compiled  with  before  the 
statute  can  have  any  penal  effect  whatso- 
ever. So  far  from  there  being  a  "clear  pre- 
sumption" that  the  law  went  Into  force  on 
July  1,  1899  (by  which,  I  suppose,  Is  meant 
the  criminal  oper&tlcm  of  the  law),  this  pre- 
sumption is  rebutted  by  the  statute  itself, 
which  spedflcaUy  proTldes  (1)  for  Its  failure 
to  do  so,  and  (2)  that  it  shall  not  do  so  until 
after  the  happening  of  a  certain  event.  This 
ev^t  might  never  have  hRppened.  Indeed, 
the  author  of  the  bill  evidently  anticipated 
some  trouble,  as  he  provided  in  one  place 
that  the  dty  of  Oreensboio  sboiild  appropri- 
ate 12,000,  or  as  mocb  thereof  as  might  be 
necessary,  to  establish  the  dispensary,  and 
then  Immediately  provided  that  the  dispen- 
sary board  might  establish  said  dispensary 
without  receiving  said  appropriation.  His 
foresight  was  Justified  by  subsequent  events, 
as  the  city  has  been  enjoined  from  appro- 
priating the  money.  Garsed  v.  City  of 
Greensboro  (N.  0.;  at  this  term)  86  S.  E. 
254.  All  these  anticipations,  precautions, 
and  provisos  arising  on  the  face  of  the  act 
tend  strongly  to  show  that  there  Is  no  legal 
presumption  that  the  dispensary  was  opened 
on  July  1,  1S&9.  The  very  reasoning  of  the 
opinion,  wltb  the  authorities  cited  therein, 
prevents  me  from  concurring  In  Its  conclu- 
sion. The  opinion  of  the  cotirt  says:  "In 
the  last-named  case  [State  r.  Norman,  13  N. 
C.  222],  Henderson,  0.  J.,  draws  a  clear  dis- 
tinction between  a  proviso  which  withdraws 
a  case  from  the  operation  of  a  statute,  which 
is  a  matter  of  defense,  and  need  not  be  nega- 
tived in  the  Indictment,  and  a  condlttmi  upon 
the  existence  of  which  the  statute  depends, 
n-hlcb  must  be  averred."  To  my  mind,  the 
oase  at  bar  comes  clearly  within  the  second 
class,  as  Its  existence  as  a  criminal  statute 
absolutely  depends  upon  the  establishment 
of  the  dispensary.  A^n,  it  Is  said  this  case 
Is  not  like  State  v.  Cbambere,  93  N.  G  595. 
I  think  it  la.  In  that  case  the  act  making  it 
a  misdemeanor  to  sell  liquor  In  the  town  of 
Morganton  was  not  to  go  Into  effect  until 
after  ratification  by  a  vote  of  the  people. 
In  the  case  at  bar  an  act  making  tt  a  misde- 
meanor to  sen  liquor  in  the  city  of  Greens- 
boso  is  not  to  go  into  effect  until  after  the 
opening  of  the  dlspeusary.  In  Chambers' 
Case  this  court  said  It  could  not  take  Judi- 
cial notice  that  an  election  had  been  held 
and  of  the  result  thereof.  Neither  can  we 
take  Judicial  notice  that  a  dispensary  has 
been  established  In  Greensboro.  In  Cham- 
bers* Case  this  court  held  that  the  indict- 
ment was  fatally  defective,  because  It  did 
not  allege  *that  the  contingency  happened 
upon  which  It  became  nnlawful  and  indict- 


able to  sell  spirituous  liquors  within  the 
area  of  the  territory  specified."  Why  Is  not 
the  indictment  In  the  case  at  bar  fatally  de- 
fective, inasmuch  as  it  failed  to  allege  that 
the  contingency  bad  happened— the  opening 
of  the  dispensary— upon  which  alone  the 
statute  in  question  could  have  any  criminal 
operation?  I  fall  to  see.  Whoever  the  pris- 
oner may  be,  or  whatever  he  may  have  done, 
he  la  presumed  to  be  Innocent  until  lawfully 
convicted,  and  Is  entitled  to  a  fair  and  im- 
partial trial  accordhig  to  "the  law  of  the 
land."  I  am  in  favor  of  a  prompt  and  faith- 
ful enforcement  of  the  law,  without  useless 
delay  or  needless  technicality,  but  I  am  not 
in  favor  of  breaking  dovrn,  by  Judicial  con- 
struction, all  the  barriera  which  the  wisdom 
of  the  common  law  baa  erected  annmd  the 
liberty  of  the  dtlcen. 


HUTCHISON  et  aL  T.  HDTOQiaON  et  aL 
(Supreme  Conrt  of  North  OaroUna.    Hmj  22, 
1000.) 

BQIHTT-^RISDICnON— Ura  B8TATB  VITB 
GONTtNOBKT  RBMAINDBIU-SALS. 

Where  land  Is  devised  to  one  for  life,  with 
remainder  to  such  child  or  children  ot  the 
devisee  as  mu  survive  her,  and  to  the  chil- 
dren of  any  deceased  child,  equity  Is  without 
power  to  decree  a  sale  during  the  life  of  the  life 
tenant,  for  Investment,  even  with  the  consent 
of  all  parties  having  a  present  interest,  since 
tt  has  not  the  means  of  protecting  the  contln- 
gent  interests  that  m^  snse  undw  the  devise. 

Appeal  from  superior  oonrt,  Hecklenbni^ 
county;  Allen,  Judge. 

Action  by  D.  P.  Hutchison  and  others 
against  A.  W.  Hutchison  and  others  for  an 
order  for  the  sale  of  certain  real  estate  de- 
vised to  plaintiff  Sarah  W.  Hutchison  for  life, 
with  remainder  to  the  children  surviving  her. 
A  demurrer  to  the  complaint  was  overruled, 
and  defendants  Bpi>eat.  Reversed- 

Jonee  *  TUletl;  for  i^peUaata.  Bnrwdl, 
Walker  ft  Canalor.  for  appellees. 

FAIRCLOTH,  G.  3.  David  Parks  died  In 
1873,  having  devised  one  half  of  the  residue 
of  his  estate  to  his  wife  for  life,  and  In  re- 
mainder to  his  grandson  D.  P.  HutchlsMi, 
and  the  other  half  of  the  residue  to  his  said 
grandson,  with  power  to  sell  the  brick-house 
place  and  the  Silas  Orr  tract  when  he 
thought  best  to  do  so.  Prior  to  August  term, 
1891,  M.  A.  Brem  became  the  owner  of  the 
interest  and  estate  of  the  said  D.  P.  Hutchi- 
son In  the  said  land  known  as  the  "David 
Parks  Place."  In  1891  the  said  M.  A.  Brem 
Instituted  this  action  against  the  defendauts, 
who  were  the  only  persons  living  and  Inter- 
ested In  the  subject  of  the  action,  for  the 
sale  of  said  land;  the  proceeds  to  be  rein- 
vested for  their  mutual  advantage.  In  1801 
7.1  acres  of  the  land  was  sold,  and  titie  de> 
creed  in  this  action,  about  which  there  Is  now 
no  contention.  In  1893  the  said  M.  A.  Brem 
died,  leaving  a  will,  in  which  she  directed  as 
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foIlowB:    'Item  1.  I  give,  devise,  and  be-  | 
qneath  my  entire  eii^te,  real  and  personal,  i 
to  my  daughter,  Sarah  W.  HntchlsMi,  for  and  { 
dnrlne  the  tena  of  her  natorat  life,  and 
at  her.  death  to  such  child  or  children  as  she 
may  have  aurrlTlng  her;  and  In  case  any 
«<hlld  or  children  of  my  said  dau^ter  should 
die.  leaTlng  child  or  dilldren,  then  In  that 
«Tent  such  dilld  or  children  shall  taken  the 
share  that  their  deceased  parent  would  have 
taken."  P.  P.  Hutchison  and  wife,  Sarah, 
were  mad*  parties  plaintiff,  as  executor  and 
executrix  of  Mrs.  M.  A.  Brem's  wlU. 

It  seems  tiiat  all  the  parties  now  interest- 
ed desire  the  sale  of  the  land  to  be  made,  for 
better  InTestment.  The  chief  question  Is, 
can  a  court  of  equity  decree  a  sale,  with  the 
consent  of  all  Interested  parties  now  living, 
of  land  devised  as  above  stated  f  We  are 
compelled  by  authority  and  Just  reasoning  to 
Answer  In  the  negative.  The  power  of  the 
court  to  sell  the  land  of  minors,  etc.,  when 
they  are  propwly  represented  before  the 
court,  has  never  beoi  questioned  since  the 
act  of  182T,  c.  88,  now  Code,  S  3602.  But  the 
diflftculty  in  cases  like  the  iHresent  is  that 
there  la  no  one  In  ^Istence  upon  whom  the 
court  am  act,  to  protect  such  contingent  in- 
terest as  may  arise  In  the  future.  The  devise 
la  not  to  Sarah  W.  for  life,  and  then  to  her 
children,  but  to  such  children  as  may  survive 
bcr.  She  and  some  of  her  children  are  Uv- 
iDg,  some  dead,  and  others  may  be  bom,  and 
some  now  alive  may  predecease  their  moth- 
er. So  no  one  can  say  now  who  wlU  take 
the  remainder,  and,  such  taker  not  being 
now  known,  no  one  can  represent  him,  afxd 
It  follows  that  no  sale  can  be  made,  binding 
sndi  remainder-man.  There  are  cases.  In 
which  all  interests  are  found  in  classes, 
when  the  court  will  act  If  one  of  oich  class 
Is  before  the  court  This  is  allowed  because 
It  Is  tlie  policy  ot  the  law  and  the  disposition 
vf  the  courts  to  unfetter  alienation  and  give 
pnperty  free  circulation.  The  question  was 
ijresoited,  by  a  similar  devise,  in  Watson  v. 
Watson,  58  N.  0.  400,  and  the  power  of  the 
cenrt  was  denied.  That  decMon  has  been 
fidlewed  in  numwous  instances,  presenting 
snxlctly  the  same  question.  WHllams  v.  Ou- 
74  N.  0.  434;  Justice  v.  Oulon,  76  N.  O. 
442;  Ex  parte  HlUer.  90  N.  a  625.  The  atde 
CTOund  of  the  demurrer  WM  that  the  court, 
npon  the  admitted  fhcts,  was  without  au- 
Oioilty  to  decree  a  sale.  We  think  the  Judg- 
ment overruling  the  demurrer  was  erroneous. 
Reversed. 


DUCKWORTH  v.  ORR  et  aL 
(Snpxeme  Court  of  North  Osrollna.    May  22, 

1000.) 

OUT  CAUSA  MORTia— DBLIVERT— BVIDBNCn— 
BURDEN  OF   PROOF—PRIh'ClPAL  AND 
AOBNT— INSTRUCTIONS  TO  JURT. 

1.  Where,  in  an  action  for  the  recovery  of 
monefB  allefced  to  belong  to  the  estate  of  a 
decedent,  defendant  claims  to  hold  the  same  as 
an  al»olute  gift  from  Intestate,  the  burden  Is 


on  defendant  to  prove  both  the  i^fl  and  the 
delivery  of  the  moneys  before  the  death  of 
the  donor,  br  passiof  over  the  same  with  in- 
tent to  transfer  the  right  to  the  money  and  the 
posseRRion  thereof. 

2.  Where  mooer  la  deUvered  to  one*8  agent, 
with  directions  to  deliver  same  to  a  third  party 
as  a  gift,  and  the  agent  fails  to  make  the  de- 
livery before  his  principal's  death,  the  agency 
and  power  to  driver  are  therel^  revoked. 

3.  Under  Code,  (  418,  reqnlnng  the  coart  in 
charging  the  jury  to  state,  in  a  plain  manner, 
the  evidence,  and  explain  the  law  arising  there- 
on, the  court  is  not  required  to  charge  the  Jury 
where  the  question  at  Issne  is  simply  one  of 
fact,  and  the  evidence  Is  ueith«r  conflicting  nor 
complicated. 

Appeal  fnnn  snpolor  oont,  Tian^vanla 
coun^;  CotAe,  Judge. 

Action  by  J.  B.  Duckworth,  as  adminis- 
trator ot  estate  of  Thomas  P.  Jordan,  against 
Hutda  Orr  and  another,  for  the  recovery  <tf 
certain  moneys.  From  a  Judgment  for  plain- 
tiff. doTendanta  appeal.  Affirmed. 

Tucker  ft  Murphy  and  W.  W.  Zacbary,  for 
awellants.  Oeo.  A.  Shuford,  for  appellee. 

FAIRCLOTH,  C*  J*  The  main  qnestirat  Is 
whether  the  plaintiff's  testator  gave  and  de- 
livered to  the  defendant  Hulda  Orr,  during 
blB  life,  the  moneys  In  amtroveray.  It  is 
shown,  and  not  denied,  that  two  years  be- 
fore his  death  Thomas  P.  Jordan  removed  to 
the  house  of  his  sister,  the  said  Hulda.  and 
remained  there  until  his  death,  and  that  he 
carried  with  him  $2,000  In  gold,  and  $200  or 
$300  In  other  moneys.  It  Is  admitted  by  the 
defendant  that  she  had  received  and  appro- 
priated said  moneys  to  her  own  use,  but  she 
claimed  that  her  said  brother  had  made  an 
absolute  gift  to  her  of  all  his  money.  The 
other  defendant,  Hannah,  daughter  of  Hulda, 
testified  that  the  said  testator  before  his 
death  made  a  gift  of  all  his  money  to  her 
mother;  that  she  had  kept  the  money  for  her 
mother  until  after  her  uncle's  death,  when 
she  removed  it  from  the  place  where  It  was' 
deposited.  Her  language  was:  "It  was  kept 
In  the  bouse  by  me  for  my  mother,  and  none 
of  it  was  given  away  until  after  Uncle  Tom 
died,  when  It  was  moved.  I  moved  It,  and 
no  one  else  had  anything  whatever  In  any 
manner  to  do  with  it  nor  handled  It"  The 
issue  submitted  was:  "Did  Hulda  Orr  and 
Hannah  Orr,  or  either  of  them,  wrongfully 
and  fraudulently  convot  to  their  own  use, 
or  to  the  use  of  either  of  them,  the  moneys 
of  the  testator,  Thomas  P.  JcHrdan,  as  alleged 
In  the  complaint?'  The  }ury  answered, 
"Yes;  Hulda  Orr."  There  was  evidence  of- 
fered by  the  plaintiff  tending  to  prove  that, 
when  the  said  Jordan  moved  to  the  house  of 
the  defendant  Hulda,  the  said  gold  vras  put 
by  him  and  the  said  Hannah  Orr  In  a  small 
room  adjcrfning  the  room  occupied  by  him  and 
his  wife,  and  that  the  gold  remained  there 
until  after  his  death;  that  his  other  money 
was  kept  by  him  In  a  small  box  under  bis  pil- 
low nntU  the  day  before  his  death,  when  he 
was  supposed  to  be  dying,  when  It  was  taken 
from  under  bis  pillow  by  Hannah  Orr,  and 

Digitized  by  Google 


N.a) 


ARROWOOD  V.  SOUTH  GABOUKA  &  Q.  EXTENSION  BY,  CO. 


151 


Immediately  after  his  death  all  his  money 
was  taken  posseBston  of  by  Hulda  and  Han- 
nah, and  used  as  their  own.  There  waa  also 
other  evidence.  The  verdict  settles  the  mat- 
ter, unless  there  was  error  in  the  triaL 

It  does  not  appear,  except  as  It  Is  to  be  In- 
ferred from  the  verdict,  whether  the  money 
was  delivered  to  Hulda  before  or  soon  after 
the  death  of  her  brother.  The  bnrden  of 
showing  the  gift  and  dellv^  ot  the  prop- 
er^ before  the  testator's  death  rested  on  the 
defendant  In  the  recent  cases  cited  below, 
the  whole  qneetlon  of  the  delivery  of  per- 
sonal property,  sufficient  to  pass  title,  was 
carefully  and  fully  considered,  and  we  deem 
it  unnecessary  to  repeat  the  argument  It 
appears  there  that  symlioUcal  delivery  does 
not  prevail  in  this  state,  and  that  in  a  certain 
class  of  cases  constructive  delivery  is  suffi- 
cient when  actual  delivery  Is  Impracticable. 
Williams.  Per.  Pr.  S4.  It  Is  also  held  that 
delivery  Is  essential  to  a  gift  of  personal  prop* 
erty  In  Noble  t.  Smith,  2  Johns.  62,  whether 
It  be  inter  vivos  or  mortis  causa.  This  means 
passing  over  the  property  with  Intent  to 
transfer  the  ligbt  And  the  possession  of  the 
same.  Newman  v.  Bost  122  N.  0.  524,  29  S. 
SI.  S48;  Wilson  v.  Featheraton,  122  N.  O. 
747.  30  S.  B.  326;  Medlock  v.  Powell,  06  N. 
G.  480,  2  S.  m.  149. 

The  exertions  to  the  rejection  of  evidence 
are  without  force,  as  they  refer  to  qnestions 
that  were  Immaterial  or  incompetent  under 
Code.  {  590. 

The  tenth  exception  was  to  the  charge. 
His  honor  told  the  jury  that  the  harden  of 
showing  a  wrongful  conversion  was  on  the 
plaintiff;  also  that  if  they  should  And  that 
Thomas  P.  Jordan  had  money  In  his  posses- 
sloR  belonging  to  him  when  he  went  to  the 
defendants  honse^  and  said  money  was  aft- 
erwards in  possesslMi  of  and  claimed  by  the 
defendant  as  a  gift  then  the  burden  was 
upcm  the  defendant  to  prove  such  gift  by  the 
greater  weight  of  the  evidence.  Eleventh  ex- 
ception: His  honor  instructed  the  jury  that 
If  said  Jordan  delivered  the  money  In  ques- 
tion to  his  own  ^ent  with  direction  to  de- 
liver the  same  to  Hulda  Orr.  and  said  agent 
ftilled  to  do  so  before  the  principal's  death, 
then  the  death  of  Jordan  revoked  the  agency 
and  power  to  deliver  the  same  after  his  death. 
We  do  not  observe  any  errcff  in  the  t^th  and 
«lerentb  Instructions,  and  those  exceptions 
-were  properly  overruled. 

The  eighth  exception  was  that  his  honor 
failed  to  "state  In  a  plain  and  correct  man- 
ner the  evidence  given  in  the  case,  and  d^ 
Clare  and  eacplaln  the  law  arising  thereon," 
as  reipdred  by  section  413  of  the  Code.  That 
sectliKi  has  been  so  often  cwstmed  that  it 
seeow  Mily  necessary  to  apply  Its  true  mean- 
ing to  individual  cases  as  they  are  presented. 
There  was  a  simple  fact  at  issue  between  the 
parties,  1.  e.  whether  the  testator  gave  this 
money  to  the  defendant  Hulda.  The  prin- 
cipal evidence  waa  that  of  the  daughter  Han- 
nah, and  the  admission  and  claim  of  the  de- 


fendant Hulda.  The  case  clearly  falls  within 
the  reasonable  rule  laid  down  by  Ashe,  J., 
in  HoUey  v.  Holley,  91  N.  C.  96.  The  Code 
(secti(m  418)  does  not  require  the  judge  "to 
charge  the  Jury  where  the  facts  at  issue  are 
few  and  simple  and  no  principle  of  law  is 
involved,  unless  he  Is' requested  to  do  so;  but 
in  cases  where  the  witnesses  are  numerous, 
or  the  testimony  conflicting  or  complicated, 
and  different  principles  of  law  are  applicable 
to  different  aspects  of  the  case,  it  Is  bis  duty 
to  conform  to  the  requirements  of  the  stat- 
ute." It  would  have  been  difficult  in  the 
present  case  for  the  jury  to  fail  to  under- 
stand the  single  fact  at  Issue,  and  the  bearing 
of  the  eridence  theteoi.  Affirmed. 


ABBOWOOD  et  al.  v.  SOUTH  CABOUNA  ft 
O.  EXTENSION  BY.  00. 

Supreme  Oonrt  of  North  OaxoUna.   BCay  22, 

1900.) 

BAILROABS  —  NBOUOBNCS  —  INJURT  CAUSING 
DEATH  —  PROXIMATB  CAUBB  —  DBFBQTIVB 
UWKOUT  OF  BNOnnnK  —  BVIDBNCBI  —  IN- 
STRUOnON  TO  JURT. 

1.  An  ex  parte  map  or  plat  of  the  scene  of  an 
accident  may  be  used  in  evidence  to  explain 
the  testimony  of  a  witness  in  relation  to  points 
and  distances  referred  to. 

2.  Where  the  public  are  aeonstomed  to  vting 
a  railroad  track  as  a  passway.  the  railroad  com- 
pany mast  ezerdse  a  greater  degree  ot  care  ia 
rusniDg  its  trains  at  sndi  point  than  where  the 
traclc  is  not  so  used. 

3.  Where,  by  reason  of  a  curve  in  the  road, 
and  the  obstmctlon  of  the  view  by  the  smoke- 
stack, the  engineer  is  unable  to  keep  a  proper 
lookout  for  persons  on  the  track,  and  snco  iook- 
ont  can  be  maintained  with  the  aid  of  a  fii-e- 
man,  It  Is  the  duty  of  the  railroad  company  to 
have  a  fireman  assist  the  engineer  in  keeping 
the  lookout. 

4.  Nonexpert  witnesses  who  went  to  the  place 
where  plaintitTs  Intestate  was  stntck  by  de- 
fendant's engine,  on  a  dark  night  each  as  that 
on  which  the  Intestate  was  killed,  and  made 
observation  of  the  light  cast  by  one  of  defend- 
ant's engines  with  an  oil  headlight  tatii  as  is 
used  Qn  ell  of  defendant's  engines,  are  competent 
to  testify  to  the  resoit  of  their  observations. 

6.  Evidence  that  defendant's  engineer  conld 
have  seen  the  deceaseA  and  that  he  did  not 
see  him  when  it  was  his  duty  to  have  seen 
him,  is  competent  on  behalf  of  the  plaintitF. 

6.  Although  plaintifiTs  intestate  was  wrong- 
fully on  defendant's  track  at  the  time  he  was 
killed,  yet  if  by  reasonatde.  ordinary  care  in 
keeping  a  lookout  the  killing  might  have  been 

Srevented,  then  the  defective  lookout  kept  br 
efendant  was  the  proximate  cause  m  Us 
death. 

Appeal  from  superior  conr^  McDowell 

county;  Shaw,  Judge. 

Action  by  Mathilda  D.  Arrowood  and  J. 
J.  Davis,  as  administrators  of  estate  of  Al- 
bert Arrowood,  deceased,  against  the  South 
Carolina  A  Georgia  Extension  Railway  Com- 
pany for  causing  the  death  of  plaintlfTs  in- 
testate. The  court  permitted  certain  plats  of 
the  scene  of  the  accident  to  be  used  In  ex- 
planation of  the  testimony  of  one  of  the  wit- 
nesses for  plaintiff,  but  instructed  the  jury 
that  the  map  was  not  evidence  in  itself,  not 
having  been  made  onder  an  order  ot  court, 
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bat  ex  parte,  In  the  absence  of  defendant, 
and  that  they  were  permitted  to  look  at  It 
and  consider  It  only  In  explanation  of  the 
testimony  of  the  witness.  From  a  Judgment 
for  plaintiffs,  defendant  appals.  Affirmed. 

Locke  Craig  and  P.  J.  Sinclair,  (or  appel- 
lant D.  W.  Robinson.  B.  J.  Justice^  and  J. 
T.  Perkins,  for  appellees. 

CLARK,  J.  The  first  exertion  for  per> 
mlttlng  the  use  of  the  map  cannot  be  sus- 
tained, as  ft  was  admitted  merely  to  explain 
the  witness'  testimony  and  as  a  part  thereof. 
Riddle  T.  Town  of  Germanton,  117  N.  C. 
887,  28  S.  B.  332.  and  cases  cited;  Tankard 
T.  Lumber  Co.,  117  N.  0.  658,  23  S.  K.  46. 

The  court  Instructed  the  Jury  that  If  they 
found  from  the  evidence  "that  this  was  a 
public  pasBway,  as  heretofore  defined,  and 
that  the  engineer,  by  reason  of  the  curve  In 
the  road  and  the  obstruction  of  the  smoke- 
stack, could  not  keep  a  proper  lookout  for 
persons  on  the  track,  and  that  the  fireman 
could  hare  done  so,  then  It  would  hare  been 
the  duty  of  the  defendant  to  have  had  this 
fireman  to  have  assisted  this  engineer  In 
keeiilng  tbifs  outlook."  And  also:  "What 
might  be  ordinary  care  under  certain  drcum- 
stances  might  not  be  ordinary  care  under 
other  clrcnmstances;  and  If  you  should  find 
from  the  evidence,  under  the  rules  to  be 
hereinafter  given  you,  that  the  public  were 
in  the  habit  of  using  the  railroad  track  at 
the  point  of  the  accident  as  a  passway,  then 
a  greater  degree  of  care  would  be  required 
of  the  d^endant  In  running  Its  trains  at  this 
point  than  the  defendant  would  have  exer- 
cised in  running  Its  trains  along  the  track 
where  the  public  had  not  been  habitually 
permitted  to  use  the  track  as  a  passway." 
"All  that  the  defendant  Is  required  to  do  Is 
to  use  ordinary  care  under  the  clrcumstauccs 
of  the  case,  and,  In  determining  whether  the 
defendant  was  negligent  as  alleged  In  the 
complaint,  you  must  first  ascertain  wh^t  du< 
ty,  If  any,  It  owed  the  plalntlfTs  Intestate  at 
the  time  of  the  alleged  killing,  and.  If  It 
owed  a  duty,  whether  or  not  It  failed  to  per- 
form that  duty."  The  above  paragraphs  of 
■the  charge  are  excepted  to,  but  without 
cause  There  was  ample  evidence  to  go  to 
the  Jury  tending  to  show  that  the  track  was 
used  habitually  as  a  passway,  and  In  telling 
the  jury  that,  If  they  found  such  to  be  the 
fact,  the  defendant  should  observe  a  greater 
degree  of  care  than  In  running  Its  trains 
where  the  track  was  not  so  used,  the  court 
was  stating  almost  a  truism.  In  moving 
trains  throngh  a  crowded  city,  it  must  be  at 
a  lower  speed,  with  much  greater  cmitrol 
over  the  engine,  and  keener  lookout  kept  In 
front,  than  in  going  along  a  straight  track  In 
an  open  and  almost  uninhabited  country, 
and  the  court  properly  told  the  Jury  that  the 
amount  of  care  depended  upon  the  circum* 
stances  of  the  case.  So,  on  a  straight  trade, 
the  careful  lookout  of  the  engineer  would  oiv 
0*yaxaj  be  ■ufflcleBt;  but  on  a  winding  moun- 


tain track,  turning  first  to  the  right,  then  to 
the  left,  if  the  engineer  could  not  see  the  track 
when  the  engine  turned  to  the  left,  then  It 
was  his  duty  to  have  the  fireman  to  look  oat 
forward  on  that  side.  The  duty  of  kec^lns 
the  lookout  Is  on  the  d^^dant  If  it  can 
keep  a  proper  loolcout  by  means  of  the  engi- 
neer alone,  well  and  good.  If  by  any  reason  a 
proper  lookout  cannot  be  kept  without  the 
aid  of  the  fireman,  he  should  also  be  used. 
If,  by  reason  of  tfa^r  duties,  either  the  fire- 
man or  the  engineer  or  both  are  so  hindered 
that  a  proper  lookout  cannot  be  kept,  then 
It  is  the  duty  of  the  defendant,  at  such 
places  on  Its  road,  to  have  a  third  man  em- 
ployed for  that  Indispensable  duty.  In  Pick- 
ett V.  Railroad  Co.,  117  N.  O.  634,  28  S.  B. 
264,  30  L.  B.  A.  257,  Lloyd  v.  Railroad.  118  X. 
C.  1012,  24  S.  B.  805.  and  a  long  line  of  simi- 
lar cases,  It  is  held  that  it  Is  the  duty  of  the 
defendant  to  keep  a  proper  lookout  It  Is 
not  held  anywhere  that  such  lookout  as  the 
engineer  may  l>e  incidentally  able  to  give 
will  relieve  the  company.  If  that  lookout  Is 
not  a  pn^er  lookout 

The  other  exceptions  do  not  require  con- 
sideration. Similar  exceptions  have  hereto- 
fore been  before  the  court  and  held  to  be 
without  merit  The  evidence  of  three  wit- 
nesses who  went  to  the  place  where  the  in- 
testate was  struck,  and  on  a  dark  night 
(such  as  that  on  which  the  Intestate  was 
killed),  and  made  observations  of  the  U^t 
cast  by  one  of  defendant's  engines  with  an 
oil  headlight  such  as  all  the  engines  of  de- 
fendant used,  was  competent  to  go  to  the 
Jury  for  what  it  was  worth.  It  was  not  nec- 
essary on  such  matters  of  fact  depending 
on  ordinary  powers  of  observation  requiring 
no  special  training,  that  the  witnesses  should 
be  experts.  It  was  also  competent  for  the 
Jury  to  consider  the  testimony  of  the  en- 
gineer that  he  could  have  seen  the  Intestate 
and  did  not  see  him  when  It  was  bis  Anty 
to  have  seen  him.  Powell  v.  Railway  Co.. 
125  N.  a  870.  84  8.  R  680. 

The  defendant's  prayer  was  given,  in  sub- 
stance, In  the  charge,  with  the  exception 
that  the  court  told  the  Jury  that  If  the  In- 
testate was  killed  on  a  point  of  the  road 
where  the  public  were  In  tne  habit  oi  using 
It  with  the  knowledge  and  implied  consmt 
of  the  defendant  and  on  a  curve  which  kept 
the  engineer  from  seeing  the  track,  and  the 
fireman  could  have  done  so  In  time  to  have 
stopped  the  train  and  prevented  the  Injury 
without  endangering  the  persons  on  the 
train.  It  was  the  duty  of  the  fireman  to  have 
kept  the  outlook.  In  this  modification  thne 
was  no  error,  as  already  stated.  If  the  track 
was  habitually  used  by  the  public  to  the 
knowledge  of  the  company,  of  which  there 
was  evidence,  It  would  not  have  decreaind 
Its  duty  to  look  out  If  mdh  use  had  not  been 
BO  long  continued  and  acquiesced  In  as  to 
amount  to  Implied  consent  Requiring  Im- 
plied consent  to  the  use  of  the  track,  as  well 
as  knowledge  of  Its  habitual  use  by  the  psb- 
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Uc  u  a  pneedsnt  conditkm  to  the  defend- 
ant** using  the  lookout,  was  an  enor  against 
the  plaintiff.  Oonsent,  express  or  lmplled» 
wonld  hare  lessened  the  UabUlty  of  the  de- 
ceased for  contrllmtoi7  negligence;  bat,  the 
Jury  baring  found  that  Issue  against  the 
plaintiff,  the  kA»  question  Is  (the  third  Issue) 
whether,  ''notwithstanding  the  negligence  of 
the  plflintUTs  intestate,  could  tbe  defendant, 
by  the  exercise  of  ordinary  care,  hare  avoid- 
ed the  kllUng  of  liie  Intestate?"  The  rail- 
road track  Is  for  the  exduslTo  use  of  the 
company.  It  pays  for  Its  construction,  and 
has  from  the  state,  by  ^rtne  at  a  grant  nn- 
der  the  state's  emlnoit  domain,  power  to 
condemn  from  private  owners  the  right  of 
wKy  "for  public  uses**;  but  tiiat  use  Is  to 
be  exdnslTe  In  Itwlf,  subject,  of  course^  to 
public  regulation  and  control  In  Its  usa 
Others  have  no  right  to  use  the  track,  and 
when  they  do  so  Uiey  are  guilty  of  contrtbn- 
tory  n^geoce,  unless  th^  have  pamlsslon, 
express  or  Implied,  from  the  company.  The 
dlscnsskm  whether  the  Intestate  was  a  li- 
censee or  a  trespssser  has  no  bearing  upon 
this  appeal  by  the  defendant;  tcx  the  Jury 
f6und  In  the  second  Issue  that  the  Intestate, 
whether  be  was  licensee  or  trespasser,  was 
wrongfully  on  the  track,  L  fhaX  he  was 
guilty  of  contributory  negligence.  If  be  was 
a  licensee,  nay  more,  If  he  had  had  an  expresa 
permit  to  walk  on  tbe  track,  he  certainly  had 
no  permission  to  lie  down  on  the  track,  and 
the  Jury  foimd  that  Issue  against  the  plain- 
tiff. 

But  notwltiistandlng  a  human  being  Is  down 
hdpless  on  the  track,  and  Is  there  in  his  own 
wrong,  the  ralfroad  company  acquires  no 
right  to  mn  over  and  kill  him  for  bis  fool- 
hardiness,  if  by  ordlnaiT  care  It  can  be 
avoided.  Even  a  cow  or  a  hog  does  not  for- 
f^t  Its  life  wa&ex  such  drounstances,  if  the 
company's  servants  can  by  ordinary  care 
avoid  killing.  If,  on  this  occasion,  by  rea- 
sonable, ordinary  care,  in  keeping  a  loolnmt 
on  both  Bides  of  a  winding  monntaln  road, 
whose  curves  would  sometimes  obscure  the 
track  from  the  sight  of  the  engineer  on  ttm 
right-hand  side  of  the  engine,  and  did  so  ob- 
scure It  at  the  point  where  the  deceased  was 
klUed.  and  such  defectlTe  lo<Aont  caused  the 
killing,  which  might  otherwise  have  been 
prevented,  then,  notwithstanding  the  ne^- 
gence  of  tbe  deceased,  the  defective  lookout 
kept  by  the  detoidant  was  the  pttzlmate 
cause  of  the  deattu  Snch  the  Jury  found  to 
be  the  fact  In  this  case.  Affirmed. 


SMATHERS  v.  OILMBR. 
(SniwaBe  Coart  of  North  OaroUna.   Ifay  29, 

1900.) 

DBED8  —  DESCRIPTION  —  WARRANTT  — APPU- 
CATION  OF  RULB  OP  CAVEAT  BHPTOR. 

Where  land  to  Bold  In  a  bofl?  without  rep- 
resentation as  to  the  number  of  acres,  and  a 
simple  ealeolBtiott,  according  to  tbe  definite 
boondaxlM,  coursas,  and  distances  appearing 


in  a  recorded  deed,  wonld  disclose  the  number 
of  acres  in  the  tract,  and  the  conveyance  to 
the  purchaser  describes  tbe  land  by  the  same 
courses  and  distances,  and  as  "containing  Ave 
handred  acres,  more  or  less,"  the  rule  of  caveat 
emptor  applies,  and  the  jpnrcluuer  cannot  re- 
cover damages  for  any  Aficiency  in  the  land 
couTeyed. 

Appeal  from  superior  court,  H^^wood 
county;  Starbuck,  Judge. 

Action  by  G.  H.  Smathers  against  B.  D. 
GUmer,  as  trustee  and  administrator  of  es- 
tate of  James  R.  Love,  for  damages  for  de- 
ficiency of  land  described  In  a  deed.  Vtom 
a  Judgment  few  d^endant,  plaintiff  aroeals. 
Affirmed. 

T.  B.  Oobb,  for  appelant.  Simmons,  Pon 
ft  Ward,  for  appellee. 

VAIKOLOTH,  a  J.  This  Is  an  action  to 
reeorer  damages  against  tbe  defoidan^  trus- 
tee and  administrator  of  James  B.  Iiove,  for 
shortage  in  acreage  In  the  land  described  in 
the  complaint,  lying  in  the  wild  lands  of 
Haywood  county,  tried  by  the  court  by  con- 
sent on  facts  admitted  In  the  pleadings  and 
facts  agreed  on  and  set  out  in  the  Judgment; 
said  tract  bdng  a  part  of  a  lai^  body  of 
land  in  Haywood  and  adjoining  counties, 
owned  by  said  James  B.  Love.  These  are 
the  flwts  material  to  a  decision:  In  Feb- 
ruary, 18T6,  the  execntcnrs  of  saSd  Love  con- 
tracted in  writing  to  convey  to  R.  Y.  Welch 
a  boundary  of  land  supposed  to  contain  600 
acres,  more  or  less,  etc,  as  soon  as  tbe  pur- 
chase money  was  paid.  On  May  0^  1883. 
Wetdi  transferred  this  bond  for  title  to 
Blchard  Gray,  and  on  tbe  same  day  the  sur- 
viving executors  of  Love  executed  and  deliv- 
ered a  suffldent  deed  to  said  Blchard  Oray 
for  the  said  tract  of  land  adj<rining  the  lands 
of  A,  B.,  and  Gw,  and  bounded  by  definite 
courses  and  distances,  **coiitalnlng  Ave  hun- 
dred acres,  more  or  less,**  with  a  covenant 
of  autborily  to  sell  and  to  warrant  the  same. 
By  a  proper  decree  In  some  proceeding  be- 
twem  the  heliB  at  law  of  said  Blchard  Qms, 
commissioners  won  appointed  to  sell  said 
tract  of  land  after  due  advertisement,  etc., 
whose  report  of  sale  was  ctmflrmed  by  tbe 
court;  the  plaintiff  bdng  tbe  purchaser  at 
the  price  of  9610.  In  September,  1895,  the 
said  commissioners  made  their  <teed  to  the 
plaintiff  for  said  land,  with  same  definite 
description  by  oiurses  and  dlatancea,  "con- 
taining five  hundred  acres,  more  or  less," 
witii  warranty  of  title  so  far  as  they  were 
required  to  do  by  the  decree  of  the  court 
The  deed  to  iUchard  Gray  was  registered  tax 
April  29^  1884.  At  the  time  the  plaintiff 
purchased  he  believed  there  were  about  600 
acres  In  the  tract  No  reiWMentaUon  was 
made  at  the  sale  m  to  the  number  of  acres, 
and  the  defendant  avers  that  the  sale  in 
1^  to  Oray  was  as  a  solid  body  of  land, 
and  not  by  tbe  acre.  Soon  after  tiie  plain- 
tiff had  purchased,  he  caused  a  survey  of 
the  tract  to  be  made,  and  the  sortaoe  meas- 
urement showed  only  262  acres.  As  a  mat- 
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ter  of  law  his  bonor  adjudged  that  the  plain- 
tiff could  not  recover  damages  for  the  defl- 
cleDcy  In  acreage.  The  principles  of  law 
applicable  to  such  cases  are  few  and  sim- 
ple. The  plaintiff  had  two  opportonltlea  for 
protection:  (1)  A  simple  calculation,  ae> 
cording  to  the  definite  boundaries,  courses, 
and  distances  appearing  on  the  record  from 
the  day  of  the  registration  of  Gray's  deed 
for  over  10  yeara  before  he  purchased;  &) 
to  require  proper  covenants  In  his  deed  for 
his  protection.  Falling  to  aTall  himself  of 
those  means,  he  purchased  at  his  own  risk, 
and  subject  to  the  principle  of  careat  emp- 
tor. When  each  party  has  equal  means  of 
Information,  that  principle  applies,  and  the 
Injured  party  Is  without  remedy.  If,  how- 
ever, false  representations  are  made,  on 
which  the  other  party  may  reasonably  rely, 
and  they  constitute  a  material  Inducunoit 
to  the  c<mtraet;  and  the  Injured  party  has 
acted  with  ordinary  prudence,  courts  of  Jus- 
tice will  afford  relief.  Ordinarily,  the  max* 
Im  of  carfiat  emptor  applies  equally  to  sales 
of  real  and  personal  property,  and  will  be 
adhered  to  where  there  Is  no  fraud  (Walsh 
Y.  Hall.  08  N.  0.  238);  and  so  as  to  quantity, 
etc.  (Btberldge  t.  Vemoy,.  70  N.  G.  7U,  and 
cases  cited).  "Ordinarily,  the  quantity  of 
acres  contained  In  a  deed  constitute  no  part 
of  the  description,  espeidal^  where  there 
are  specifications  and  localities  given  .by 
which  the  land  may  be  loc&ted;  but  In 
doubtful  cases  It  may  have  weight  as  a  dr* 
cumstance  In  aid  of  the  description,  and  In 
some  cases,  In  the  absence  of  othw  definite 
descriptions,  may  have  a  ctmtroUlng  etteet" 
L  GreenL  Br.  f  SOl;  Baxter  t.  Wilson,  96  N. 
G.  1S7;  Cox  T.  Cox.  01 N.  a  266.  *H]uantity  is 
In  no  way  materlsl  except  wfaoe  the  bound- 
aries are  doubtful,  and  there  It  Is  a  new 
circumstance."  Reddlcfe  r.  Leggat,  7  N.  a 
589.  niese  cases  sufflclently  show  the  uni- 
versal rule  In  this  state.  There  Is  no  donbt 
as  to  the  boundaries,  and  It  does  not  appear 
that  the  defendant  bad  any  better  informal 
ti<Hi  In  regard  to  the  number  of  acres  than 
the  plaintiff.  It  is  not  so  alleged.  His  hon- 
or's legal  conclusion  was  correct  Affirmed. 


JOBDAN  et  al.  t.  NBIWSOME  et  aL 

{Supreme  Court  of  North  Carolina.    May  22, 
1900.) 

ASSIGNMENT  FOR  BttNEPTT  OF  CREDITORS— 
PRBFERBNCBS  —  FRAUD  —  PRBSUHPTIONS  — 
HOMESTEAD  —  DEED— WIFE'S  SIGNATURE — 
OMISSION— AXJXITHBNT  OF  HOMESTBAD-IN- 
8TRU0TI0N8. 

1.  A  deed  of  assignment  for  the  benefit  of 

creditors  Is  not  presumptiveiy  frandalent  be- 
cause payment  of  the  claim  of  the  assignor's 
mother-in-law  fs  preferred  over  other  creditors. 

2.  No  presumption  of  a  frandnlent  intent  In 
the  execution  of  a  deed  of  assignment  for  tiie 
benefit  of  creditors  arises  from  the  fact  that  at 
the  request  of  the  trustee  an  allotment  of  the 
assignor's  homestead  exemption  was  made  bj 
three  of  his  neighbors  without  notice  to  cred- 
itors. 


3.  A  preference  given  in  a  deed  of  assignment 
to  a  feigned  and  fictitious  claim  will  not  render 
the  assifrnment  fraudulent  as  to  creditors,  since 
such  claim  can  be  eliminated  from  the  asrign- 
ment.  and  the  deed  stand  as  to  the  valid  in- 
debtedness. 

4.  Where,  in  an  action  to  set  aside  an  as- 
signment as  fraudulent  as  against  creditors, 
plaintiff  shows  that  one  of  the  preferred  credit- 
ors is  the  mother-in-law  of  the  asngnor;  that 
she  resided  with  him  at  the  time  the  deed  was 
executed;  tha^  with  one  exception,  she  was 
given  preference  over  all  others;  and  that  the 
pr«ferred  claims  will  absorb  all  of  the  debtor's 
property  outside  of  his  exemptions, — and  ne- 
ther the  mother-in-law  nor  the  assignor  make 
any  effort  to  show  that  the  debt  is  bona  fide, 
plaintiff  is  entitied  to  have  the  jury  instructed 
that  the  indebtedness  is  feigned  and  fictitjons. 

6.  Where,  In  a  snlt  to  set  aside  an  assign- 
ment for  the  benefit  of  creditors,  plaintifFs  made 
the  assignment  a  part  of  their  complaint,  and 
alle^  that  the  indebtedness  to  themselves,  re- 
ferred to  in  the  assignment,  was  a  valid  indebt- 
edness, an  instruction  that,  in  the  absence  of 
defendant's  showing  the  genuineness  of  a  snb- 
stantlal  part  of  the  indebtedness  secured  bj 
the  assignment,  the  jury  should  find  the  same 
fictitious  and  the  deed  fraudulent,  was  proper- 
ly refused. 

6.  The  omission  to  have  the  wife  j<rfn  in  a 
deed  of  general  assignment  for  the  benefit  of 
creditors  does  not  render  the  assignment  void, 
under  Const  art  10,  |  8.  providing  that  no 
deed  made  by  the  owner  of  a  homestead  shall 
be  valid  without  the  voltmtary  signature  and 
assent  of  his  wife,  where  the  debtor's  home- 
stead exemptions  are  res«ved  from  tiie  opera- 
tion of  the  deed. 

7.  Where  an  assignment  for  the  benefit  of 
creditors  reserved  the  debtor's  homestead  ex- 
emptions, and  directed  the  trustee  to  make  an 
allotment  of  the  same  before  sale,  such  allot- 
ment cannot  be  made  by  persons  appointed  by 
the  trustee,  but  should  be  allotted  Ity  petition 
and  execution,  or  by  three  commisslonets  ap- 
pointed by  the  court  or  clerk  under  the  in- 
structions of  the  court. 

Forches,  J.,  dissenting. 

Appeal  from  superior  court,  Hertford 
county;  Bowman,  Jn^^ 

Action  by  Jordan  A  Parte  and  oUiers 
against  John  F.  Newsome  and  others  to  set 
aside  a  deed  of  asslgnmrat,  as  firaudulent 
From  a  Judgment  tor  defendants,  plaintiffs 
appeaL  Reversed. 

Win  borne  &  Lawrence,  for  appdlants. 
Geo.  Cowper.  for  appellees. 


MONTOOBIKBT.  J.  ^a  action  was  ctnn- 
menced  by  the  plataitifls.  creditors  of  flie 
defendant  John  F.  Newsome,  for  ttie  pur^ 
pose  of  having  a  deed  of  as^dgnment  nude 
by  Me^mmne  declared  frandnlent  and  set 
aside,  and  ^t  thtt  aUotnrat  of  tiie  home* 
stead  to  the  debtor  be  dedared  Imgolar  and 
void.  The  deed  of  assignment  was  made  to 
George  Cowper,  trustee,  was  dated  January 
2,  188S.  set  out  the  defendant's  Insolvency, 
and,  after  leservlng  to  the  dehttff  the  home* 
stead  and  personal  property  enmpttou  al- 
lowed him  by  law,  conveyed  tiw  property, 
and  personal,  of  the  d^tor.  The  trus- 
tee was  authorised  to  take  possession  of  the 
property,  collect  the  assets,  sell  the  proper- 
ty, and  dispose  of  the  proceeds  as  foUows: 
"(1)  Allot  and-  set  apart  to  said  Newsome 
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ilia  homestead  and  personal  property  exemp- 
tions allowed  him  by  law.  t2)  Deduct  and 
retain  anch  costs  and  expenses  as  shall  be 
necessary  for  the  proper  aecutlon  of  the 
trust,  together  with  &  per  cent  commissions 
•on  receipts  and  disbursements.  (3)  Pay  the 
<;amp  Mannfactarlng  Company,  a  corpora- 
tion duly  chartered  and  organized,  the  sum 
due  it  by  account,  which  Is  supposed  and 
belteTcd  by  the  grantor  to  be  abont  fl.BOO. 
<4)  Pay  George  Cowper  $200.  (6)  Pay  Mrs. 
Sllzabeth  A.  R.  Parker,  widow  of  the  late 
King  Parker,  |1,S00,  for  money  borrowed  of 
her,  and  now  due.  (6)  The  remainder,  the 
said  George  Cowper  shall  distribute  pro  rata 
■amongst  each  and  every  one  of  my  creditors 
according  to  their  respective  claims.  But, 
before  any  sale  Is  had,  the  said  George  Cow- 
per shall  allot  and  set  apart  to  said  New- 
some  his  homestead  and  personal  property 
exemptions  allowed  him  by  law."  The 
plaintiffs  on  the  trial  Introduced  evidence 
tending  to  prove  that  the  real  estate  of  the 
-defendant  debtor  bad  been  allotted  to  him, 
sit  the  request  of  the  trustee,  by  three  of  his 
neighbors,  without  notice  to  creditors,  and 
that  the  land  was  worth  from  $2,000  to  $8,- 
•OOO  at  the  time  of  the  allotment;  that  Mrs. 
Parker,  one  of  the  preferred  creditors,  lived 
with  Newsome  at  the  time  when  the  as- 
signment was  made,  and  was  his  wife's 
mother.  At  the  conclusion  of  the  plalntlfTs' 
•evidence  the  defendants  moved  to  dismiss 
the  action,  under  the  act  of  1897.  The  plain- 
tiffs requested  the  court  to  Instruct  the  Jury: 
That,  If  they  believed  the  evidence,  they 
should  answer  In  the  affirmative  the  first 
and  second  Issues:  "(1)  Was  the  deed  of  as- 
signment •  *  •  made  with  Intent  to 
hinder,  delay,  and  defraud  the  creditors  of 
John  F.  Newsome?  (2)  Were  the  debts  set 
out  In  the  deed  of  assignment,  or  any  sub- 
stantial part  of  them,  feigned  and  flctl- 
tiouB?"  That  the  homestead  exemptions  had 
l>een  allotted  contrary  to  law.  That,  the 
4leed  of  assignment  having  been  attacked  for 
fraud,  the  defendants  were  required  to  show 
that  the  debts  therein  secured,  or  some  sub- 
stantial itart  of  them,  were  genuine,  and 
unless  they  had  been  so  shown,  the  Jury 
should  answer  the  first  issue,  "Yes."  That 
there  was  no  evidence  of  the  genuineness 
of  these  debts,  or  any  part  of  them,  and  the 
Jury  should  respond  to  the  first  and  second 
Issues,  "Yes."  That  the  assignment  having 
been  executed  by  John  F.  Newsome  alone, 
nnd  his  wife  not  Joining  with  blm,  and  the 
Judgments  of  the  plalutlfFs  having  been  tak- 
en subsequently  to  the  assignment,  and  the 
^defendant  Newsome  being  insolvent  at  the 
time,  the  assignment  Is  void  as  to  creditors 
4vnd  the  plaintiffs. 

The  InstructlonB  were  all  (except  that  one 
which  concerned  the  second  Issue)  properly 
refused.  Neither  the  preference  by  the 
debtor  of  the  claim  of  his  mother-in-law, 
Mrs.  Parker,  nor  the  manner  of  the  allot- 
onent  o(  the  homestead,  constituted  a  pr»> 


sumption  of  such  a  fraudulent  Intent  on  the 
part  of  Newsome  In  the  execution  of  the 
deed  of  assignment  ss  to  make  it  void  as  to 
the  genuine  debts  embraced  In  It.  On  that 
issue  they  were  only  badges  of  fraud,  to  be 
left  to  the  Jury  upon  all  the  facts  and  sur- 
rounding circumstances.  Even  If  Mrs.  Park- 
er's debt  was  and  Is  feigned  and  fictitious, 
that  would  not  render  the  deed  fraudulent 
as  to  the  other  creditors.  That  debt  could 
be  eliminated  from  the  assignment,  and  the 
deed  would  stand  as  to  the  good  debts. 
Morris  V.  Pearson,  79  N.  C.  253. 

We  think,  however,  that  his  honor  should 
have  Instructed  the  Jury,  on  the  second  Is- 
sue, to  have  answered  that  the  debt  of  Mrs. 
Parker  was  feigned  and  fictitious.  That 
debt  was  assailed  by  the  plaJnttfTs.  She 
was,  as  we  have  said,  living  In  the  home  of 
the  defendant  debtor  at  the  time  of  the 
execution  of  the  deed  of  assignment,  and 
she  was  the  mother  of  his  wife.  With  the 
exceptlcm  of  one  creditor,  she  was  given  the 
preference  over  all  the  others,  and  accwd- 
Ing  to  the  evidence  the  preferred  debts 
would  have  absorbed  all  of  the  property  of 
the  debtor  outside  of  his  exemptions.  Nei- 
ther she  Qor  the  defendants  made  any  effort 
on  the  trial  to  show  the  bona  fides  of  her 
debt  Brown  v.  Mitchell,  102  N.  O.  347,  9 
S.  E.  702;  Hinton  v.  Qreenleaf,  118  N.  C. 
7,  23  S.  E.  024;  Redmond  v.  Chandley,  119 
N.  C.  875,  26  B.  B.  255. 

We  have  said  enough  to  send  this  case 
back  for  a  new  trial  already,  but  there  are 
other  matters  of  Importance  before  us  In 
the  case,  which  will  be  sure  to  arise  on  the 
next  trial,  and  which  we  will  consider  now: 

The  plalntlflFs'  fourth  and  fifth  prayers  for 
Instmctlon  embrace  the  contention  that  be- 
cause the  deed  of  assignment  was  attocked 
as  fraudulent  the  defendants  were  required 
to  show  that  the  debts  therein  secured,  or 
some  substantial  part  of  them,  were  genu- 
ine, and  that,  as  there  was  no  evidence  of 
the  genuineness  of  any  of  these  debts,  the 
Jury  should  find  the  first  and  second  issues 
affirmatively.  It  Is  a  sufficient  answer  to 
that  position  of  the  plaintiffs  to  say  that 
their  complaint  alleges  that  their  debts  were 
in  existence  at  the  time  of  the  execution  of 
the  deed,  and  they  make  the  assignment  a 
part  of  thMr  complaint  and,  in  It,  it  ap- 
pears that  the  plalntUfs*  debts  are  included 
as  general  creditors.  Besides,  the  plaintiff 
Parker,  In  bis  evidence,  speaks  of  his  debt 
against  Newsome,  and  declares  It  to  be  a 
valid  debt— not  in  bo  many  words.  It  Is 
true,  but  by  an  Implication  so  strong  as  to 
amount  to  a  positive  declaration  about  It 
He  said,  "I  had  not  sued  Newsome  when 
the  deed  of  assignment  was  made."  There 
was  no  need  of  any  evidence  in  this  case  to 
show  the  existence  of  genuine  debts;  for  the 
plaintiffs  had  alleged  such  debts  In  their 
complaint  and  no  issue,  therefore,  could 
have  arisen  on  the  pleadings.  There  can 
be  no  application  here  of  the  ^mle  that 
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wben  a  party  Intends  to  nae  pleadings  u 
erldence,  be  Bbould  put  them  In  evidence, 
and  therefore  that  the  defraidant,  before  he 
could  avail  himself  of  the  plaintiffs  com- 
plaint in  reference  to  the  existence  of  Renu- 
Ine  debts,  sbovld  have  Introdneed  ttiat  part 
of  the  complaint  In  evidence.  The  court 
bad  charge  of  the  pleadings,  and  It  was  its 
province  to  act  opon  the  record,  and  to  ap- 
ply tbe  admissions  of  the  parties  and  sncb 
otbw  evidence  as  might  appear  In  It  As  we 
have  said,  there  was  no  need  for  tbe  Intw- 
rentlon  of  a  Jury  on  this  point,  as  no  lasne 
was  raised  on  It  by  the  pleadings.  Smith 
T.  Nimocks,  M  N.  0.  243. 

The  seventh  of  tbe  plalnttlls'  prayon  teat 
Instruction  was  to  the  effect  that  as  tbe 
assignment  bad  been  executed  by  Newsome 
without  tbe  joinder  of  his  wife,  and,  as  the 
plaintiffs  bad  procured  judgments  aKalnst 
Newsome  subsequently  to  the  assignment, 
and  as  Newsome  was  Insolvent  at  tbe  time, 
tbe  assignment  was  void  as  to  creditors. 
Tbe  case  of  Thomas  v.  Fulfwd,  117  N.  0. 
067.  2S  S.  B.  6S4,  Is  cited  as  autborlty  fbr 
the  position.  That  case  Is  verily  a  Pandora's 
box,  and  we  will  not  open  It  It  does  not 
support  tbe  contention  of  tbe  i^ntlffs. 
The  execution  of  tbe  deed  ot  assignment 
defendant  Newsome  does  not  violate  section 
8  of  article  10  of  tlw  constitution  of  North 
Carolina.  Newsome  reserved  most  carefully 
to  himself  bis  homestead  exemptions  from 
tbe  operation  of  the  deed,  and  one  of  the 
special  tmsts  In  tbe  deed  was  that  tbe  tn»* 
tee  should  lay  off  and  allot  to  blm  bis  home- 
stead exemptions  before  a  sale  of  any  of  the 
property  conveyed  In  tbe  deed  was  made  by 
the  trustee.  The  allotment  of  the  homestead 
by  the  trustee  was  Irregnlar,  and  cannot 
stand.  The  statutory  methods  by  which 
homesteads  are  allotted  are  by  petition  and 
by  execution.  But  this  court  held  In  Little- 
John  V.  Bgerton,  77  N.  0.  87ft,  and  also  in 
Benton  t.  Collins.  125  N.  C.  83,  84  S.  E.  242, 
ttiat  there  were  other  methods  besides  those, 
and  that,  where  the.  superior  court  got  con- 
trol of  tbe  homestead  lands,  tbe  court  itself 
could  appoint  three  cmnmissloners.  or  In- 
struct tbe  clerk  of  tbe  court  to  appoint  tbe 
commissioners,  to  lay  off  tlte  homestead, 
giving  at  the  same  time  notice  to  the  home- 
steader, "and  In  all  particulars  to  observe,  as 
near  as  may  be,  tbe  requirements  of  tbe 
constitntlon  and  of  tbe  homestead  act**  We 
suggest  that  tbe  last-named  plan  for  the 
allotment  to  the  defendant  of  his  homestead 
be  followed  In  this  case  by  tbe  court  below. 
New  triaL 

FURCHBS,  J.  I  dissent  from  tbe  opinion 
of  tbe  court  In  this  case  upon  two  grounds: 

1.  For  tbe  reason  that  the  only  moitlon 
made  In  tbe  deed  of  assignment  to  flie  home- 
stead is  the  following  paragnuths:  *'(!)  Al- 
lot and  set  apart  to  said  Newsmne  bis  bmne- 
stead  and  persmal  property  exemptions  al- 
lowed blm  by  btw."  **m  But,  before  any 


sale  Is  bad,  tbe  said  George  Oowper  riiaH 
allot,  lay  ol^  and  set  apart  to  tbe  said  New- 
some  his  homestead  and  personal  property 
exemptions  allowed  blm  by  law."  These 
paragraphs  are  ccmtalned  In  tbe  powers  c«ni- 
fared  on  tbe  assignee,  Oow|>er,  and  no- 
where else.  They  imdertake  to  autboiiie 
blm  to  do  what  be  cannot  do,r-to  lay  off  tbe 
assignor's  homestead  and  pesaonal  property 
exemptlms.  There  Is  not  a  word  excepting 
the  homestead  or  personal  property  exemp. 
tion,  unless  It  Is  contained  In  the  para- 
giaplis  I  have  quoted,  and  I  do  not  under- 
stand tbem  to  amount  to  an  exception  of  a 
homestead. 

2.  In  my  opinion,  the  deed  Is  void  tor  tbe 
reason  that  the  wife  did  not  Join  In  Its  ex- 
ecution. Const  N.  a  art  10,  I  & 


WITTEOWBKY  v.  BABUCH  et  nx. 
^pmne  Omurt  of  North  Oareltna.    Hay  28. 

1900.) 

ABSIONBB  FOR  BBNBFIT  OF  CBBDITORS-^- 
8BT8— TRANSFHR  TO  WIFB-COMPLAINT— DE- 
HURRBR— CREDITOR— SURRENDER  OF  NOTBS 
TO  ASSIGMEIi>-SlfBSfi}QnBNT  8UIT-C0MFRO- 
UISB  OF  DEBT— DBBTOR^PROHISB  TO  EXB- 
ODTB  NOTE— FRAUD-OTHBB  OBEDrrOB8-4F- 
FBOT. 

1.  Where  a  complaint  alleges  that  d^endant 

made  a  general  asBigoment  to  plaintiff  for  the 
benefit  of  creditors,  plaintiff  himself  being  a 
creditor,  and  that  plaintiff  bad  transferred  the 
assets  to  a  third  person,  who  was  to  ^ect 
a  compodtlon,  and  that  sudi  third  penon  bad 
traoBlerred  the  assets  to  defendant  s  wife  for 
a  nominal  consideration,  tbe  wife  beinc  insol- 
vent, such  facts  show  tbe  transfer  to  tne  vrlfe 
to  have  been  In  fraud  of  creditors,  and  hence 
constitute  a  cause  of  action  asaioBt  the  wife. 

2.  Under  Code.  8  67^  providing  that  where 
agreements  have  been  made  to  accept  In  satis- 
faction of  money  demands  a  less  amount  than 
that  due.  tbe  payment  of  sncb  less  amonnts 
shall  discharge  the  whole,  a  creditor's  surren- 
der of  notes  to  an  assignee  for  the  benefit  of 
creditors,  under  an  agreement  that  he  should 
receive  half  of  the  amount  due  and  a  new  note 
from  the  debtor  for  the  balance,  precludes  him 
from  afterwards  maintaining  an  action  on  the 
sarrendered  notes. 

3.  Where  a  complaint  shows  Uiat  d^endant 
had  made  a  general  assignment  for  tbe  bmefit 
of  creditors,  and  that  plaintiff,  a  creditor,  had 
surrendered  defendant  s  notes  to  tbe  assignee 
under  an  agreement  tliat  he  was  to  receive 
half  cash  and  a  new  note  from  tbe  defendant 
for  the  balance,  and  declares  on  a  vl<^tion  of 
this  promise  to  execute  the  new  note,  socb 
complaint  is  not  demurrable  as  declaring  on 
a  promise  made  in  fraud  of  other  creditors,  a 
community  of  understanding  as  to  the  terms 
of  a  composition  being  necessary  among  cred- 
itors to  make  a  violation  of  the  terms  by  one 
a  fraud  on  the  others. 

Appeal  from  superior  court  Mecklenburg 
county;  Coble,  Judge. 

Action  by  S.  WIttkowsky  against  H.  Ba- 
ruch  and  wife,  D.  H.  Baruch,  for  money,  and 
to  declare  a  trust  in  favor  of  creditors. 
From  a  Judgment  sustatotaig  a  demurrer  to 
plaintiff's  complaint  he  appeala  Reversed. 

Jones  &  Tillett,  for  appellant  Burwdl. 
Walker  &  Causler  and  OsbnnSb  Maxwell  ft 
Keerans.  for  appellees. 
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FCROHBS.  J.  The  plaintiff  alleges  that 
the  defendant  H.  Banich  was  Indebted  to 
him  In  the  aum  of  |20,00(^  and  the  lat 
day  of  October,  18M.  the  said  H.  Banich  exe^ 
cuted  fonr  notes  to  the  plaintiff  tberetar.  In 
the  Bum  of  95,000  each;  that  tbe  said  H. 
Banich  became  financially  embanassed,  and 
on  the  1st  day  of  July.  1806,  made  a  general 
assignment  to  the  plaintiff,  as  tmstee^  for 
the  benefit  of  his  creditors,  the  plaintiff  being 
one  of  them;  t2iat  1^  an  agreement  between 
the  defendant  H.  Bameh,  B.  D.  lAtta,  and 
the  plalntllf,  on  the  21st  di^  of  S^tembeE; 
1806.  tbe  ^alntlff  assigned  to  said  Latta  all 
tbe  TfTogerty  and  effects  at  said  Bameh.  con- 
Teyed  to  blm  by  sidd  deed  of  trust  dated  1st 
of  July.  And  It  Is  stated  that  said  Bameh 
was  deslTons  of  paying  his  debts,  and  the 
asdgnmrait  ct  the  plabitlff  to  lAtta  was  for 
tbB  purpose  of  compromising  and  paying  off 
said  Indebtedness;  that  npon  said  ctmipro- 
mlse  and  payment  the  creditors  were  to  snr- 
render  their  ertdeOces  of  debt  against  said 
Bameh  to  said  Latta.  But  the  plaintiff  fm> 
ther  allies  that  there  was  another  agree- 
ment between  him  uul  said  Barach  that,  In 
consideration  tbat  he  wonld  make  this  a»- 
algnment  to  Latta,  and  that  he  would  sur> 
tendm  bis  notes  to  Latta,  he  shonld  be  paid 
Id^OOO  out  of  the  assets,  and  commissions 
amounting  to  94,000.  and  that  said  Bamdi 
was  to  glre  to  tbe  plaintiff  his  note  for  the 
balance  of  his  debt  The  plaintiff  then  al- 
leges that  Latta  paid  him  the  $6,000  and  the 
f4.000  commissions,  and  that  Barach  paid 
htan  $1,000,  and  he  snrrendoed  his  four  notes 
of  $6^000  eadi  to  latta,  as  he  contracted  to 
do,  bat  that  there  Is  stni  due  him  $0,000; 
tbat  he  has  iff^tared  notes  tat  that  amount 
for  Barach  to  s^;  that  he  refused  to  sign 
tbe  same,  and  still  refuses  to  do  so;  that 
Barach,  for  tbe  purpose  of  de&andlng  his 
creditors,  baa  procured  Latta  to  assign  and 
trsnsfo-  the  effects  originally  convened  to 
him  and  by  him  to  Latta  to  D.  EL  Barach, 
the  wife  of  defendant  H.  Barach.  for  a 
nominal  consldevatlon;  that  said  D.  H.  Ba- 
rach has  very  little  or  no  means,  and  Is  In- 
BolTmt;  that.  In  addltton  to  this,  tiie  said 
H.  Barach  has  bous^t  valuable  real  estate 
In  the  dty  of  Obariotte.  and  procured  tbe 
deed  therefor  to  be  made  to  his  wife,  the 
said  D.  K:  Bameh.  Upon  this  complaint  the 
plaintiff  d«&ands  Judgment  for  the  $9,000; 
that  the  assignment  of  Latta  to  the  said  D. 
H.  Banich  be  declared  fraudulent  and  Told; 
and  that  tbe  said  D.  H.  Barach  be  declared 
a  trastee  of  the  teal  estate  so  bought  by  h«r 
hmband,  and  ctrnveyed  to  her,  for  tbe  bene- 
fit of  the  husband's  credttturs.  To  this  com- 
Idalnt  the  defendants  demurred,  and  say 
tiiat  It  appears  ftom  tiie  complaint  ttiat  the 
plaintiff  cannot  recover  on  the  original  notes 
of  $5,000  each,  for  they  have  been  snrren- 
dwed  to  lAtta  under  the  agreement  for  wbldt 
tbe  plaintiff  baa  received  $11,000;  that  he 
cannot  recovw  m  tbe  new  promise  for  the 
reason  that  It  appean  from  Hie  ocnq^alnt 


that  these  notes  were  siurmdered  npon  a 
composition  contnuit;  that  the  new  promise 
was  a  stipulation  for  an  advantage  over  the 
other  creditors  of  the  defendant  H.  Banicta, 
and  was,  therefore,  a  frand  upon  th«n,  and 
void;  that  the  i^ntiff  was  not  only  gallty 
of  a  fteud  In  this  respect,  as  he  was  not  only 
credltflr,  bnt  he  was  the  trustee  of  Ae  as- 
signed assets  for  the  equal  ben^  of  all  tbe 
eredlton  of  H.  Barudi;  and  this  was  an- 
ofbex  reastm  why  he  should  have  acted  feirly 
with  the  otbme  creditors,  and  this  made  said 
contract  r<M.  And,  further,  tbat  said  com- 
plaint does  not  set  forth  a  cause  of  action. 

As  to  the  aUegattons  contained  in  tills  com- 
pWnt  as  to  the  defendant  D.  H.  BaruCh  we 
have  had  but  little  trouble.  TaUngthemtobe 
trae.  as  we  must,  they  ace  In  plidn  violation 
of  evecy  prineliae  of  honesty  and  fair  deal- 
ing, and  are  fCanduloit  aa  to  tbe  oeditors  of 
the  husband.  Bedmcmd  r.  Ohandley,  119  N. 
0.  676,  26  8.  B.  265.  Bnt  tluft  qnestlon  as  to 
wheOier  the  complaint  states  a  oiuse  of  ac- 
tlwi  against  the  d^endant  B.  Barach  or  not 
has  given  us  mudi  trouble.  TbBt  there  are 
elemento  or  badges  of  fraud  apparent  upon 
llie  complaint  must  be  admitted.  But  It  may 
be  tiiat  th^  do  not  snfflclently  appesr  npon 
the  complaint  to  Justify  ns  In  dedarlng  tiie 
fraud  as  a  matter  ct  law.  The  idalntUt  Is  a 
la^  creditor  of  H.  Barach,  and  is  made  as- 
signee. Under  lOne  law  as  It  was  at  tbe  time 
of  this  asBlgnmait,  all  eredlton  stood  on 
equal  footing;  no  iweference  could  be  given. 
Laws  1806,  a  406;  Berthing  v.  Carrlngton, 
116  N.  a  815,  23  B.  B.  9.  This  being  tbe  law. 
tSie  qnestl<m  suggesto  Itself,  why  was  the  as- 
signment made  Iqr  the  plaintiff  to  Latta? 
They  eotUd  not  change  tbe  ass^nnmit  or  the 
law.  It  is  stated  ttiat  It  was  made  agree- 
ment between  the  plaintiff,  the  d^endant 
Barach.  and  latta,  and  that  the  assets  were 
to  be  used  1^  latta  <we  suppose)  in  com- 
prondslng  the  debts  of  Barach.  How  this 
could  be  done  either  the  plaintiff  or  Latta, 
we  do  not  know;  and,  If  it  could  be  done 
by  Latta.  we  do  not  see  why  it  might  not 
have  been  done  by  the  plaintiff.  But  It 
seems  that  the  eredlton  of  Bamdi  were  to 
Biuxender  the  evidences  of  their  debts  upon 
receiving  the  compromise  mon^.  and  un- 
der this  contract  the  plaintiff  surrendered 
bis  notes  to  Latte  up(m  the  receipt  of  the 
amount  agreed  upon.  And  latta.  It  seems, 
has  conveyed  the  effects  (conveyed  to  him  by 
the  plaintiff)  to  D.  H.  Barach,  wife  of  H. 
Barach,  and,  the  ^Intiff  says,  without  sub- 
stantial consideration,  and  ba  fraud  of  Ba- 
rach's  credltwa.  It  would  seem  that  the 
plaintiff  has  no  cause  of  acU«t  on  the  $6,000 
notes,  as  he  surrendered  than  to  latta  under 
the  agreement  with  Barucb  to  do  so  (Code, 
I  674);  and,  ff  be  has  any  cause  of  action.  It 
must  be  npcm  the  new  promtoe  to  give  the 
new  notes;  or,  In  other  vrwds,  to  pay  the 
plaintiff  tbe  difference  between  what  was 
paid  out  of  the  trust  fund  and  the  $20,000 
due  by  the  four  notes  of  $6,000  eexb.  The 
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defendants  say  tbat  he  cannot  recoTer  on 
this  promise,  for  the  reason  that  the  contract 
entered  Into  by  the  plaintiff  and  Baruch  and 
latta  was  not  only  a  compromise  of  this  In- 
debtedness of  Baruch,  bnt  that  It  was  a  com- 
position ot  said  Indebtedness.  The  defend- 
ants say  this  appears  from  the  facts  tbat  the 
indebtedness  was  to  be  compromised,  and  the 
evidences  of  debt  were  to  be  surrendered  to 
Latta.  and  that  Latta  has  since  assigned  the 
property  and  eCTects  (assigned  to  blm)  to  the 
wife  of  H.  Baruch  tor  a  consideration  so 
grossly  Inadequate  as  to  be  a  fraud  on  the 
creditors  of  the  insolvent  husband;  that,  this 
being  a  composition  of  the  debts  of  the  In- 
solvent assignor,  the  new  promise  upon  which 
the  plaintiff  must  rely  is  a  fraud  on  the 
other  creditors,  and  cannot  be  enforced  In  a 
court  of  law.  This  proposition  of  law  seems 
to  be  correctly  stated  by  the  defendants,  and 
Is  well  sustained  by  numerous  authorities. 
White  V.  Kontz,  107  N.  T.  618.  14  N.  H.  423; 
Goldcnbergh  v.  Hoffman,  69  N.  T.  822.  Tbat 
there  are  badges  or  evidences  strongly  tend- 
ing to  sustain  the  charge  of  f  rand  contended 
tor  by  defendants,  most  be  admitted.  And, 
wlille  tiiere  is  no  form  necessary  to  consti- 
tute a  composition,  and  no  formal  release  of 
the  claim  Is  necessary  (6  Am.  &  Eng.  Enc. 
iMLW,  877-380).  stUl  It  Is  necessary  that  there 
Should  have  been  a  commnnlty  or  onder- 
standing  as  to  the  composition  between  the 
plaintiff  and  the  other  creditors,  or  some  of 
them,  to  make  its  violation  a  fraod  upon 
than.  This  element  of  fraud.  It  seems  to  us, 
Is  not  sufficiently  apparent  on  the  face  of 
the  complaint  to  Justify  us  In  saying  that 
this  new  promise  was  in  fraud  of  the  rights 
of  the  other  creditors.  We  have,  therefore. 
CMiduded  that  the  case  should  go  to  a  trial, 
where  the  facts  can  be  developed  and  found 
by  the  court  or  the  Jury.  For  this  reason  we 
thlnfe  there  was  emr  In  sustaining  the  de* 
mnrier.  Error 


BOARD  OF  EDUCATION  OP  VANCE  COUN- 
TY et  al.  T.  TOWN  OF  HEN- 
DERSON et  al. 
(Supreme  Oourt  of  North  Carolina.    May  29, 
1900.) 

COMMON-SCHOOL  FUND— PINES  AND  PENAL- 
TIBS— CITY  ORDINANCES— STATE  PROSECU- 
TIONS —  STATUTBS  CONSTRUED  — CONSTITU- 
TIONAL LAW— IMPAIRMENT  OF  CONTRACT- 
LIMITATIONS. 

1.  Code,  S  S^,  provides  that  a  violation  of 
a  town  ordinsoce  snail  be  a  misdemeanor.  Sec- 
tion 3S18  inresta  mayors  with  the  criminal  jo- 
risdiction  of  Justices  of  the  peace,  who  are  state 
officers.  Const,  art.  8,  $  tf,  declares  tbat  the 
clear  proceeds  of  all  penalties,  and  of  all  flues 
collected  in  the  several  counties  for  breach  of 
the  penal  laws  of  the  state,  shall  belone  to 
such  counties,  and  be  appropnated  for  the  ben- 
efit of  the  free  public  schools  therein.  Held 
tbat,  whetiier  the  criminal  offenses  created  by 
the  violation  of  town  ordinances  are  tried  be- 
fore the  mayor  or  before  a  justice  of  the  peace, 
they  are  state  prosecutions,  and  the  fines  col- 
lectpd  therefor  belong  to  the  commm-selural 
fund  of  the  county. 


2.  Code,  i  3820,  provides  that  a  violation  ot 
a  town  ordinance  snail  be  a  misdemeanor.  Sec- 
tion 3818  invests  mayors  with  the  criminal  ju- 
risdiction of  justices  of  the  peace,  who  are- 
state  oflScers.  Under  the  law  of  the  state, 
towns  have  the  rlKbt  to  create  offenses  and  fix 
penalties  for  the  violation  of  Its  ordinances,  and 
can  enforce  these  penalties  by  a  dvil  action  of 
debt,  but  have  no  right  to  create  criminal  of- 
fenses, and  sections  3818  and  3820  extend  to 
such  towns  the  criminal  law  of  the  state. 
Const  art.  0,  {  5.  provides  that  the  dear  pro- 
ceeds of  all  penalties,  and  of  all  fines  collected 
in  the  several  counties  for  a  breach  of  the  pen- 
al laws  of  the  state,  shall  belong  to  the  com- 
mon-school fund  of  such  counties.  Beld,  that 
the  proceeds  of  penalties  collected  by  a  town 
for  violations  of  its  ordinances  by  a  civil  action 
of  dfbt  belonged  to  the  town,  and  not  to  the 
common-Bcbool  fund  of  the  county. 

8.  Iawb  1899,  c.  128,  providing  that  fines 
and  penalties  collected  in  the  several  coantie» 
for  breach  of  the  penal  laws  of  the  state  shall 
be  paid  into  the  treasuries  of  the  towns  Id 
which  they  are  collected  for  municipal  pur- 
poses, Is  in  violation  of  Const,  art.  9,  S  B,  pn^ 
Tiding  that  such  fines  Shalt  belong  to  the  ochb- 
mon-school  fund  of  sncfa  eonnties,  and  is  th«e- 
fore  void. 

4.  Since  Const  art  9.  I  B,  anthorldng  the 

application  of  fnnds  collected  for  tH«adk  of 
penal  laws  to  the  common-school  fond  of  the 
counties  in  which  they  are  collected,  creates  a 
vested  right  to  such  fines  In  the  counties  for 
the  benefit  of  such  fund.  Laws  1889,  e.  128,  f 
2,  providing  that  no  action  diall  be  brongfat 
against  any  town  to  recover  any  fines  or  pen- 
alties collected,  and  that  such  act  should  ap- 
ply to  existing  actions,  Is  In  violation  of  the 
contract  clause  of  the  federal  constitution,  and 
Is  therefore  void. 

5.  Under  Const,  art.  9,  (  6,  providing  that 
"the  clear  proceeds  of  ail  penalties,"  and  "of 
all  fines  collected"  in  the  several  counties  for 
a  breach  of  the  penal  laws  of  the  state  shall 
belong  to  the  common^chool  fund  of  such  coun- 
ties, the  phrase  "clear  proceeds"  applies  to 
penalties  alone,  and  not  to  "fines  collected,*' 
and,  where  a  town  collects  sndi  fines,  tiie 
whole  amount  thereof,  vrithont  deduction,  most 
be  paid  into  the  county  school  fund. 

Appeal  from  siQwrlor  court,  Tance  county; 
Moore,  Judge. 

Action  by  the  board  of  education  of  Tance- 
county  and  another  against  tbe  town  vt  Hen- 
derson and  others  to  recover  for  fines  and 
penalties  collected.  FnHU  a  judgment  In  fa- 
vor of  plaintiffs,  both  parties  appeal.  Affirm- 
ed. 

T.  T.  Hicks,  tar  plaintiffs.  J.  H.  Brldgers 
and  A.  CL  ZoUicoffer,  for  defendant 

FURCUES,  J.  Tbe  plaintiff  board  of  edu- 
cation of  Vance  county  alleges  tbat  defendant 
town  of  Henderson  has  collected,  and  now 
has  in  its  treasury,  a  large  amount  of  money 
collected  from  flues  and  penalties  belonging 
to  the  public-school  fund  of  said  county, 
which  defendant  refuses  to  account  tor  and 
pay  over  to  plaintiff.  The  defmdant  an- 
swera,  and  denies  Qiat  it  owes  plaintiff  any- 
thing; denies  tbat  It  has  collected  any  fines 
and  peoaltles  that  belong  to  the  plaintiff; 
pleads  the  statute  of  limitations;  and  also 
pleads  an  act  of  the  legislature  (Lawa  1898. 
c.  128)  in  bar  of  plaInUfl*B  right  to  maintain 
this  action.  A  reference  was  bad,  and  an 
Moouot  taken  and  reported,  flndlDg  ^ifflM 
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Id  favor  of  plaintiff.  This  account  and  re- 
port are  excepted  to  by  both  parties,  and  the 
amount  reported  may  be  changed,  npon  con- 
sidering Qiese  exceptiona,  If  It  be  found  that 
plaintiff  iB  raitltled  to  recover  anything.  But, 
whether  the  amount  found  by  the  referee  be 
correct  or  not,  the  cTldence  taken  by  the 
referee  shows  that  defendant  had  ct^Iected  a 
large  amoont  of  fines  and  penalties  for  which 
it'  had  not  accounted  to  plaintiff,  npon  the 
ground  (as  defendant  alleges)  that  it  Is  not 
liable  to  plaintiff  for  any  part  thereof. 

To  onr  minds,  there  Is  a:  clear  distinction 
between  a  "fine''  and  a  "penalty."  A  "fine" 
is  the  sentence  pronounced  by  the  court  for 
a  violation  ot  the  crbnlnal  law  at  the  state, 
while  a  "penalty"  Is  the  amount  recovered— 
the  penalty  prescribed— for  a  violation  of  the 
statute  law  of  the  state  or  the  ordinance  of  a 
town.  This  penalty  Is  recovered  In  a  dvU 
action  of  debt  Gommissloners  v.  Harris,  62 
N.  O.  281;  State  v.  Earnhardt.  107  N.  O.  789, 
12  S.  E.  426.  A  municipal  onporation  has 
the  right,  by  means  of  its  cmrporate  legis- 
lation, commonly  called  "town  ordinances," 
to  create  offenses,  and  fix  penalties  for  the 
violation  of  Its  ordinances,  and  may  enfinre 
these  penalties  by  civil  action;  but  It  has  no 
right  to  create  criminal  offenses.  And.  this 
being  so.  It  was  found  to  be  almost  impossi- 
ble to  administer  and  enforce  a  pr(^>er  p(^ce 
government  in  towns  and  cities  by  means  of 
penalties  alone.  It  therefore  became  neces- 
sary to  make  the  violation  of  town  ordinances 
a  mlsd«neanor,— a  criminal  offense, — which 
was  done  by  section  3820  of  the  Code,  snd  to 
invest  mayors  with  the  criminal  Jurisdiction 
of  Justices  of  the  peace,  which  was  done  by 
section  8818  of  the  Code.  This  being  sov  In 
order  that  the  mayor  may  have  Jarisdiction, 
the  town  legislature  (the  board  of  aldermen) 
pass  ordinances  or  by-laws  for  the  govern- 
ment of  towns,  and  fix  penalties  for  their 
violation,  not  to  exceed  a  fine  of  $50  or  im- 
prisonment for  a  term  not  exceeding  30  days. 
And,  while  the  town  or  city  government  has 
no  right  to  make  criminal  law,  the  legislature 
haa  made  the  violation  of  such  ordinances  a 
criminal  offense,  and  has  given  to  mayors 
Jurisdiction  to  try  such  offenses.  State  v. 
Hlggs  (at  this  term)  35  8.  E.  473. 

While  such  violations  of  town  ordinances 
are  criminal  offenses,  tbey  are  made  so  by 
a  general  act  of  the  legislature  (section  3820, 
Code);  and,  while  the  mayore  of  cities  and 
towns  have  Jurisdiction  under  section  3818  of 
the  Code,  any  Justice  of  the  peace  also  has 
jurisdiction  of  such  offenses  (State  v.  Wood. 
94  N.  O.  855;  State  v.  Hlggs,  supra).  But 
whether  the  criminal  offenses  created  by  the 
violation  of  town  ordinances,  under  seotloo 
8820,  Code,  are  tried  before  the  mayor,  or 
before  a  Justice  of  the  peace,  tbey  are  state 
prosecutions,  in  the  name  of  the  state,  are 
for  violations  of  the  criminal  law  of  the  state, 
and  at  the  expense  of  the  state  (State  v. 
Hlggs,  supra),  and  the  city  cannot  be  charged 
with  the  costs  of  sn^  prosecntlons. 


Article  9,  I  6,  Const.,  among  other  things, 
provides:  "Also  the  clear  proceeds  of  all 
penalties  and  forfeitures,  and  of  all  fines  col- 
lected in  the  several  counties  for  any  breach 
of  the  penal  or  military  laws  of  the  state; 
*  *  *  shall  belong  to  and  remain  In  the 
several  counties,  and  shall  be  faithfully  ap- 
preciated for  establishing  and  maintaining 
free  public  schools  In  the  sevo'al  counties  of 
the  state."  It  mast  therefore  follow  that  all 
the  fines  the  defendant  has  collected  upon 
prosecntlons  for  vlt^tlons  of  the  criminal 
laws  of  the  state,  whether  for  violation  of  Its 
ordinances  made  criminal  by  section  3820  ot 
the  Code  or  of  other  criminal  statutes,  belong 
to  the  conamon-school  fund  of  the  county.  It 
Is  thus  appropriated  by  the  constitution,  and 
it  cannot  be  diverted  or  withheld  from  this 
fund  without  violating  the  constitution.  This 
is  not  so  with  regard  to  "penalties'*  whidi 
the  defendant  may  have  sued  for  and  collect- 
ed out  of  offenders  vl<^tlag  Ita  ordinances. 
These  are  not  penalties  collected  for  the  vio- 
lation of  a  law  of  the  state,  but  of  a  town 
ordinance.  But  wherever  there  was  a  fine 
imposed  In  a  state  prosecution  for  a  misde- 
meanor under  section  3820  of  the  Code,  It  be- 
longs to  the  school  fund,  and,  as  we  have 
said,  must  go  to  that  fund. 

But  It  is  contended  by  defendant  that,  if 
this  Is  80^  it  Is  protected  by  Act  1899,  c.  128. 
This  is  an  act  to  amend  section  3806  of  the 
Code,  by  making  It  read  that  "said  fines  and 
penalties  shall  be  paid  Into  the  treasuries  of 
said  towns  for  municipal  purposes";  and  sec- 
tion 2  of  said  act  provides  "that  no  action 
shall  be  brought  or  maintained  against  any 
town  for  the  recovery  of  any  flues  and  p«ial- 
ties  heretofore  collected,  and  this  act  shall 
apply  to  existing  actions."  The  provision  of 
the  first  section  of  this  act,  that  "said  fines 
and  penalties  shall  be  paid  Into  the  treasury 
of  said  town  for  municipal  purposes,"  Is  so 
palpably  In  conflict  with  article  9,  S  5,  Const., 
which  says  that  all  moneys  so  collected  "shall 
belong  to  and  remain  In  the  several  counties, 
and  shall  be  faithfully  appropriated  for  es- 
tablishing and  maintaining  free  public  schools 
in  tne  several  counties  of  the  state,"  that  we 
feel  unwilling  to  discuss  Its  unconstitutionali- 
ty. We  cannot  think  It  needs  more  than  a 
comparison  of  the  provlslcms  of  the  statute 
with  the  provlsltMiB  of  the  constitution  to 
show  the  repugnancy  of  the  statute  to  the 
provisions  of  the  constitution.  The  second 
section  of  the  act  of  1899,  "that  no  action 
shall  be  brought  or  maintained  against  any 
town  for  the  recovery  of  any  fine  or  penalty 
heretofore  collected,  and  this  act  shall  apply 
to  existing  actions,"  is  equally  unconstitu- 
tional, though  it  may  not  be  so  palpable  as 
that  of  the  flrsi  section.  It  will  be  seen  that 
the  act  of  1899  does  not  undertake  to  "abol- 
ish" the  school  board  of  education.  It  Is 
probable  that  It  could  not  have  done  so,  as 
the  common  schools  are  creatures  of  the  con- 
stitution, and,  while  its  machinery— its  agen- 
cy— may  be  changed  and  regulated  by  legls 
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mtKn,  cannot  be  abolished  by  legislation. 
It  does  not  undertake  to  take  from  tbls  board 
the  gmeral  right  to  sne  and  be  sued,  bnt  to 
prohibit  it  from  sning  for  this  mcmey. 

So  we  have  this  condition:  'ilie  defendant 
has  (we  will  say)  $407.90  of  plalntllTs  mon- 
ey. This,  we  will  say,  Is  admitted;  but  de- 
fendant says  It  will  not  pay  It  to  the  plain- 
tiff, and  the  atgnmoit  of  the  defendant  Is 
that  the  leg^slatnre  says  to  the  defendant: 
"Hold  on  to  plalntUCs  money;  yon  need  It 
more  than  the  poor  common-Bcbool  children 
do,  and  we  [the  legislature]  will  not  let  the 
plalntUC  sne  yon."  Can  It  be  that  the  legts- 
latnre  can  In  this  indirect  way  destroy  the 
pUdntUFs  constltatlonal  right?  The  defend- 
ant having  reoelTed  money  that  b^ngs  to 
the  plaintiff,  the  law  presnmes  that  it  r»> 
c^Ted  It  fbr  the  plalntlfl  oiwn  an  Implied 
contract,  and  Is  Iteble  to  bp  sued  for  It  upon 
this  Implied  contract  In  what  wonld  have 
been  an  action  of  Indebitatus  assumpsit  be- 
fore the  Oode.  Robertson  r.  Dmm,  87  N.  0. 
191;  Honser  t.  McOlnnals.  108  N.  O.  681, 18 
S.  B.  189;  Drai^ban  T.  Bmitlng,  31  N.  0. 10. 
To  say  that  to  prohibit  the  plalntlfl  from  su- 
ing the  dtfendant  for  what  it  owes  the  plain- 
tiff Is  not  to  impair  the  obligation  of  a  con- 
tract, and  not  In  rlolatlon  of  the  constltn- 
tlon,  would  be  to  dose  our  minds  to  all  rea- 
son, and  to  disregard  all  precedent  It  has 
been  frequently  h^  by  this  court  that  a 
general  act  staying  for  a  period  of  time  a 
plalntlff'a  right  to  collect  his  debts  wu  a 
violation  of  bo13i  .the  state  and  federal  con- 
stitntlona.  Jones  t.  Crittenden.  4  N.  C.  06; 
Barnes  t.  Barnes,  6a  N.  C.  868.  If  such  gen- 
eral legislation  as  that  Is  In  TloUition  of 
both  state  and  federal  constitutions,  how 
can  it  be  that  an  act  which  perpetually  en- 
joins the  plaintiff  fr«n  suing  the  defendant 
for  a  debt— money  of  plaintiff  It  has  collect- 
ed—can be  constitutional? 

It  was  aaid  that  this  corut  baa  btid  that 
penalties  lecoTored  by  parties  suing  for 
them  might  be  s^ren  to  the  party  suing,  and 
Sutton  T.  Phillips,  116  N.  C.  602,  21  S.  E.  968. 
and  many  other  cases,  before  and  since  that 
decision,  to  the  same  effect,  are  cited.  Those 
cases  are,  to  our  minds,  distinguishable  from 
this.  Besides,  the  fact  is  that  they  were  put 
upon  the  ground  of  public  good,— to  protect 
the  public  from  flagrant  violations  of  the 
law,  sacb  as  public  carriers;  and,  while 
these  were  Inducements  for  making  the  de- 
dsbms,  we  admit,  even  these  reasons  would 
not  have  justified  the  court  In  vlidatlng  the 
constitution.  The  constitntiwi  provides  that 
the  *'dear  proceeds  of  all  penalties"  shall  go 
to  tiie  school  fund.  It  was  held  that  there 
were  no  "proceeds"  until  tiiwe  was  a  suit 
and  a  recovery,  and,  if  it  took  all  the  penal- 
ty to  enforce  Qw  collection,  there  were  no 
"clear  proceeds"  lett  to  go  Into  tiie  school 
fund.  This  may  not  be  very  satisfactory 
reasoning  to  some,  as  we  know  It  was  not  In 
Sutton  V.  Phillips,  supra,  where  both  the 
dilaf  Justice  and  Justice  Avwy  dissented. 


But  It  was  held  to  be  the  law  in  that  case, 
as  It  had  been  In  other  cases  before  and 
since.  But  In  this  case  there  Is  no  ground 
for  such  reasoning.  Here  the  money  bas 
bew  collected  from  fines  imposed  for  the 
violation  of  the  criminal  law  of  the  state, 
upon  prosecutions  by  the  state,  and  at  the 
cost  of  the  state.  This,  to  onr  minds,  makes 
a  clear  dlatincUon  between  this  case  and  Sot- 
ton  V.  Phillips,  supra,  Carter  v.  Railroad  Oo. 
(at  this  term)  86  S.  B.  14,  and  other  caaea 
where  an  Individual  was  Induced  to  incur 
the  expense,  and  take  the  risk,  ot  paying 
costs  by  being  allowed  whatever  be  might 
recover  in  such  actions.  Here  there  was  no 
one  individual  to  sne  for  a  penalty,— no  one 
taking  npon  himself  the  expense  of  prose- 
cuting an  action  and  the  risk  of  costs.  Thia 
mwey  was  all  collected  at  the  cost  and  ex- 
pense of  the  state. 

But  whether  the  distinction  we  have  at- 
tempted to  draw  between  this  case  and  Sut- 
ton T.  Phillips  and  that  line  of  cases  Is  sns- 
tained  or  not,  does  not  materially  affect  tbe 
case  at  bar.  Those  cues  were  actions  for 
paialties  where  the  "clear  proceeds"  are 
given  to  the  school  fund,  and  this  la  an  ac- 
tion for  *'flnes  c^Uected."  Mark  the  dlffei^ 
enee  In  the  language  of  tbe  constttntiim. 
With  regard  to  penalties  It  aaya  tba  "dear 
proceeds";  while  It  9aja  "all  fines  collected 
In  any  connt^'  shall  bdong  to  the  eomnum 
school  fund,  and  there  la  no  ground  fixr  de- 
ducting anything  from  it.  We  do  not  tiilnk 
that  the  statute  of  llmltatiimB  Interferes 
with  the  plidntlff's  right  to  recover.  We  do 
not  go  into  a  discussion  of  the  exceptions  to 
the  account  further  than  to  say  that  it  does 
not  appear  to  be  unfavorable  to  the  defend- 
ant, and,  as  the  judgment  seems  to  have 
been  based  upon  correct  principles  of  law, 
tbe  same  is  affirmed.  This  opinion  disposes 
of  the  substantial  exceptions  in  the  plain- 
tiff's anieal.  Affirmed. 

FAIBC^LOZH,  a  J.  (concurring  In  result). 
I  fully  concur  In  the  conclusion  In  this  case, 
bnt  I  cannot  assent  to  the  argument  which 
attempts  to  distinguish  Sutton  v.  PhfiUps,  116 
N.  G.  602,  21  S.  B.  968,  from  the  present  case. 
With  entire  respect,  it  appears  to  me  that 
the  argument  is  unsound  and  Illogical,  and 
I  think  the  principle  now  and  here  decided 
necessarily  overrules  the  decision  In  Sutton 
V.  PhlUlpa  The  question  depends  on  the 
meaning  of  article  9  of  section  6  of  the  con- 
sbtutlon:  "All  moneys,  stocks,  bmds,  and 
other  property  bekn^ng  to  a  county  sdiool 
fund;  also  the  net  proceeds  from  the  sale  of 
estrays;  also  the  clear  proceeds  of  all  pen- 
alties and  forfeitures,  and  of  an  fines  ool- 
leeted  In  the  several  counties  Ua  any  breach 
of  the  penal  w  military  laws  of  the  state: 
and  all  moneys  which  shall  be  paid  by  per- 
sons as  an  equivalent  for  exemption  fran 
military  duty,  shall  btfong  to  and  remain 
In  the  several  counties,  and  shall  be  fftittiful- 
ly  appropriated  for  establishing  and  main- 
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talnlng  free  public  schools  In  tlie  several 
counties  of  ttiis  state."  Now,  it  is  beld  tbat 
the  legislature  cannot  divert  the  fines  from 
the  school  fund,  and  give  them  to  the  de- 
fendant or  any  one  else,  as  it  attempted  to 
do  In  Act  1899,  c.  128.  because  the  constitn- 
tion  appropriates  fines  to  the  public  schools; 
and  yet  it  was  held  in  Sutton  t.  Phillips,  su- 
pra, that  the  legislature,  under  a  different 
statute,  could  divert  the  penalties  mentioned 
In  said  article  9  from  the  school  fund,  and 
give  them  to  a  common  informer,  a  municiiuU 
corporation,  or  any  other,  at  its  pleasure.  Is 
that  a  reasonable  and  legal  construction  of 
section  6,  art  9?  Loolc  at  the  language  It* 
self,  and  the  context  of  the  several  parts,— 
"also  the  clear  proceeds  of  all  penalties  and 
forfeitures,  and  of  all  fines  collected,"  etc. 
Is  not  the  natural  rendering  of  those  words 
this:  Also  the  clear  proceeds  of  all  penal- 
ties, and  the  clear  proceeds  of  forfeitures, 
and'  the  clear  proceeds  of  all  fines  collected, 
etc.?  If  this  is  not  the  way  of  It,  what  Is 
the  use  of  the  word  "of  immediately  before 
"all  fines,"  and  what  duty  does  "of"  per- 
form? We  must  hold  that  every  word  In  the 
constitution  has  a  meaning  and  proper  posi- 
tion. If  this  is  the  proper  construction  of  the 
language,  then  the  whole  theory  of  Sutton  v. 
Phillips  falls  to  the  ground,  according  to  the 
decision  in  the  case  now  before  us. 

But  It  is  said  that  "penalties"  are  collected 
inf  "civil  actions,"  and  that  "fines"  are  Im- 
posed and  c<dlected  in  "criminal  actions"; 
also  that  in  the  case  of  penalties  there  are 
no  "proceeds"  until  there  is  a  suit  and  & 
recovery.  Certainly;  and  so  there  are  no 
fines  until  there  Is  a  suit  or  some  judgment 
of  the  court  I  think  the  authors  of  the  con- 
stitution would  be  loatb  to  consider  this  .a 
aerious  argument,  but  rather  an  effort  to  rec- 
oncile Sutton  T.  Phillips  and  the  present  de- 
cision. The  constitution  does  not  attempt  to 
prescribe  the  ways  and  methods,  nor  the 
agencies,  for  collecting  penalties,  fines,  etc. 
The  leglslatare  unquestionably  regulates  the 
procedure,  as  In  other  matters,  and  may  se- 
lect proper  agents;  but  the  net  moneys  In 
every  instance  mentioned  In  article  9,  fi  5,  are 
appropriated  to  the  school  fund. 

Prior  to  1868,  the  entire  subject  was  un- 
der l^Islatlve  control;  hut  the  constitution 
of  1868  established  a  school  system,  and  ap- 
propriated the  fund  for  its  support,  and  the 
question  now  Is  whether  the  legislature  can 
divert  a  portion  of  the  fund,  and  give  It  to 
common  Informers,  municipal  corporations. 
or  any  other;  tliat  Is,  does  the  constitution 
or  the  leglslatare  control?  "The  constitu- 
tion is  either  a  superior,  paramount  law,  un- 
changeable by  ordinary  means,  or  it  Is  on  a 
level  with  ordinary  legislative  acts,  and,  like 
other  acta,  la  alterable  when  the  legislature 
shall  please  to  alter  it  If  the  former  part  of 
the  alternative  be  true,  then  a  legislative  act 
contrary  to  the  conatltution  Is  no  law;  If  the 
latter  part  be  true,  then  written  constitu- 
tions are  absurd  attempts  on  the  part  of  the 
86S.Xi.— U 


people  to  limit  a  power  in  Its  own  nature 
illimitable.  *  •  *  If  an  act  of  the  legis- 
lature, repugnant  to  the  constitution,  is  void, 
does  it  notwithstanding  Its  Invalidity,  bind 
the  courts,  and  oblige  them  to  give  It  effect? 
Or,  in  other  wwds,  though  it  be  no  law,  does 
it  constitute  a  rule  as  <H>eratIve  as  If  it  were 
a  law?"  These  are  the  words  of  Marshall,  C. 
J.,  In  Marbury  v.  Madison,  1  Cranch,  137,  2 
U  Bd.  60.  It  is  urged  that  Sutton  v.  Phillips 
has  been  followed  in  several  other  cases. 
That  is  tme,  and  that  only  bhows  a  continu- 
ous list  of  errors.  Hepetitlon  will  never  cor- 
rect an  error.  I  know  of  but  one  way  to 
correct  an  error,  and  that  is  to  cut  it  up  by 
the  roots,  especially  the  tap  root,  and  let  It 
go.  A  familiar  instance  of  heroic  treatment 
wIU  be  found  In  Spruill  v.  Leary,  35  N.  G. 
226,  408.  Tbere  the  court  fell  into  an  error, 
and  the  court  unanimously,  at  the  first  op- 
portunity, corrected  it  by  cutting  It  out  root 
and  branch.  Myers  v.  Craig,  44  N.  C.  169. 
I  expressed  my  views  In  Sutton  v.  Phillips, 
116  K.  C.  511,  21  S.  E.  068,  and  nothing  but 
the  importance  of  common  schools  induces 
me  to  write  again.  The  revenues  provided 
In  article  9.  S  6,  are  not  inconsiderable,  and 
the  withdrawal  from  that  source  will  rednct 
the  school  term,  already  below  the  constltn- 
tlonal  requirement  I  thtiA  every  blow  at 
common-school  education  la  a  strike  at  thi 
principle  of  ctTlIlKed  and  free  government 

DOUGLAS,  J.  (concurring).  After  careful 
consideration,  I  am  forced  to  concur  In  the 
opinion  as  well  as  the  JucTgment  of  the  court 
If  the  argument  in  this  case  In  any  way  in- 
terfered with  the  school  fund  as  set  apart 
by  the  constitution,  I  coold  not  give  It  my  as- 
sent; but  such  does  not  seem  to  me  to  be  Its 
effect,  either  In  letter  or  in  spirit  I  fully 
concur  in  the  view  that  the  "clear  proceeds 
of  all  penalties"  belong  to  the  school  fund, 
because  the  constitutlcm  says  so;  but  the 
words  "clear  proceeds"  must  have  some 
meaning.  The  constitution  might  have  said 
"all  penalties,"  but  this  it  does  not  say.  and 
apparently  does  not  mean  to  say.  The  pro- 
ceeds ol  a  debt  do  not  mean  the  debt  itself, 
but  only  what  Is  received  from  the  debt 
The  clear  procee<U  are  only  the  amount  com- 
ing into  the  hands  of  tbe  creditor  after  the 
payment  of  expenses  incurred  In  the  collec- 
tion of  the  debt  Therefore  that  section  of 
the  constitution  can  refer  only  to  such  penal- 
ties or  parta  thereof  as  come  to  the  state. 
This  was  expressly  decided  by  a  unanimous 
court  as  far  back  as  Katzenstein  v.  Railroad 
Co.,  64  N.  a  688,  and  the  principle  thus  ea- 
tablished  has  since  been  uniformly  followed. 
It  has  recently  been  discussed  and  reaffirm- 
ed, with  full  citation  of  authority.  In  Carter 
V.  RaUroad  Oo.  (decided  at  this  term)  36  8. 
B.  14. 

Where  the  state  alone  can  sue  for  the  pen- 
alty, it  is  entitled  to  all  the  penalty,  provided 
It  does  sue;  but  It  gets  nothing  If  It  does 
not  me.    I  lee  no  reastm  why  ttie  school 
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fund  should  not  become  entitled  to  the  peih 
«lty  given  to  a  common  Informer  If  the  suit 
therefor  is  flrat  brought  In  the  name  of  the 
state  or  of  some  officer  for  the  benefit  of  the 
school  fund.  That  such  snlta  are  rarely,  If 
ever,  brought  (and  I  cannot  now  recall  a  gfn- 
gle  Instance),  tends  to  show  that  giving  pen- 
alties to  the  informer  does  not  subtract  a 
d(^r  from  the  school,  but  simply  gives  to 
some  one,  usually  In  fact  the  Injured  party, 
the  right  to  a  penalty  which  the  state  itself 
would  never  exact  The  Imposition  of  a  pen- 
alty presumes  Its  collection,  and,  as  Its  pri- 
mary object  Is  the  enforcement  of  a  publlo 
duty,  it  Is  proper  that  It  should  be  collected. 
If  the  proper  olflcers  of  the  state  cannot  or 
will  not  collect  It  for  their  lawful  fees.  It  Is 
proper  that  the  legislature,  in  Its  wisdom, 
should  allow  sudi  part,  or  all,  as  may  be  nec- 
essary to  secure  Its  collection.  If  the  state 
Itself  will  not  collect  it,  why  should  not  th« 
right  be  given  to  the  Injured  public  to  collect 
It  and  thus  compel  the  performance  of  ft 
public  duty  which  It  was  intended  to  en- 
force? Under  all  the  drcnmstances,  I  can- 
not but  feel  tiiBt  the  public  schot^  Is  merely 
a  sentimental  factor  In  such  a  discussion,  and 
that  the  actual  effect  of  a  different  constmc- 
tlon  of  the  constltutlw  would  be  to  give 
practical  immunity  to  the  wrongdoer,  with- 
out any  corr»pondin«  benefit  to  the  sehooL 


DAVISOX  et  aL  V.  WEST  OXFORD  LAND 
CO.  et  ftl. 

(Supreme  Court  of  North  Oarolina.    May  29, 
1900.) 

VENDOR    AND    PURCHASER  —  RBCOVERY  OF 
PCRCHASF  MONEY-COUNTERCLAIMS 
— BVIDBNCB-APPEAL. 

1.  FindinsB  of  fact  by  the  trial  court  cannot 
be  reviewed  on  appeaL 

2.  B^trid  In  the  minute  books  of  a  corpora- 
tion, whi^n  are  no  part  of  the  minutes  of  any 
mf>*''''..t(<  snd  which  were  made  wittioat  au- 
tnority  from  the  corporation,  are  inadmissible 
against  It 

3.  Under  Code,  S  690,  prohlblttne  the  exam- 
ination of  a  party  in  his  own  behall  against  a 
peivon  deriving  lUfl  interest  through  a  decedent 
as  to  pei-sona)  transactions  between  the  wit- 
aesB  and  decedent,  unless  testimony  is  given  as 
to  the  same  tiansaction,  conversations  between 
a  defendsnt  and  a  defendant  deceased  at  the 
time  of  trial  are  properly  admitted,  where  such 
decedent  was  not  represented  in  the  cause  after 
bis  death,  and  no  one  claimed  under  him  except 
plaintiff,  and  be  had  introduced  evidence  of 
similar  conversations. 

4.  A  vendor  cannot  recover  on  a  contract  for 
the  sale -of  land  which  contains  no  written  obli- 
gation to  pay. 

6.  In  an  notion  for  a  balance  due  on  a  land 
contract  the  vendee  cannot  recover  on  a  coun- 
terclaim for  payments  on  the  price,  made  with- 
out his  authority,  where  such  payments  were 
not  made  to  plaintiff. 

6.  A  veniiee  in  an  action  for  a  balance  dne 
on  a  land  contvnot  cannot  recover  on  a  coun- 
terclaim for  pa^vments  on  the  price,  made  with- 
out his  authority,  where  plaintiff  received  the 
ammiut  so  paid  as  assignee  for  the  benefit  of 
creditors,  and  has  paid  it  to  sach  creditors. 

Appeal  from  superior  court,  OrUTllle  coni^ 
ty;  Brymn.  Jndge. 


Action  by  O.  W.  Davison  and  anotber,  as 
trustees,  against  the  West  Oxford  Land  Com- 
pany and  others.  FrcHU  a  Judgment  for  de- 
fendants, plaintiffs  appeaL  Affirmed  as  to 
I^ntlffi*  cause  of  action,  and  reversed  u  to 
defendantB'  counterclaim. 

W.  A.  Derln  and  A.  J.  Feild,  for  appdlants. 
A.  W.  Graham,  Hicks  St  Minor,  and  J.  W. 
Oraham,  for  appellees. 

FUItOHES,  J.  The  plaintiffs  dalm  ^t.  as 
trustees  under  an  assignment  of  W.  A.  Davis 
and  N.  A.  Gregory  toe  the  benefit  of  creditors 
of  the  assignors,  they  are  the  owners  of  s 
small  tract  of  land  lying  In  and  near  the 
town  of  Oxford,  known  as  the  "Jobnson 
Land."  The  West  OxfM^  Land  Company  Is 
a  corporation,  and  Is  inaolvent  F.  W.  Car- 
penter has  been  appointed  Its  receiver.  Vf. 

A.  Davis,  D.  O.  Hunt.  M.  A.  Gregory,  and 

B.  W.  liftsslter  were  directors  in  said  corpora- 
tion. The  plaintiffs  allege  that  they  sold  to 
defendant  corporation  the  Johnson  land  at 
the  price  of  tU.OOO;  tbat  this  trade  was  ne- 
gotiated with  W.  A.  Davis  and  R.  W.  Lassi- 
ter.  representing  the  defendant  corporation; 
and  that  said  corporation  paid  yi,028  there- 
on, evidenced  by  two  drafts,  as  follows: 

"D.  OL  Hunt  treasurer  West  Oxford  Land 
Co.,  will  pay  to  John  Johnstm  the  sum  at 
{SSSi  five  hundred  and  twenty-eight  dollars 
on  the  Johnson  land  purchased  by  as.  Tbls 
December  IS,  1890.  [Signed]  W.  A.  Davis, 
R.  W.  Lasslter,  Bzecutlve  Gonunlttee.** 

"$S00.  At  ten  days'  sight,  pay  to  order  ot 
O.  W.  Davison  and  E.  C.  Baker,  tmstees. 
five  hundred  dollars,  iq  part  payment  Jobn- 
son land.  Value  received,  and  charge  same 
to  account  of  W.  A.  Davis,  B-  W-  Lasslter, 
Kxecutlve  Committee.  To  D.  C.  Hunt  Treas- 
urer West  Oxford  Land  Ca.  Oxford,  N.  a** 

"Accepted.  Payable  at  Bank  of  Ozftord. 
West  Oxford  Land  Co..  D.  O.  Hunt,  Treaa 
June  22.  1890." 

'Tald  July  10, 189L  Bank  of  Oxford.** 
—To  tt-hl(!h  there  Is  attached  the  following: 
"Oxford,  N.  C.  June  16,  1891.  Becelved  of 
West  Oxford  Land  Co.  a  draft  for  9500,  In 
part  payment  ot  Johnson  land,  leaving  a  bal- 
ance due  of  flfty-flve  hundred  dollars,  to  be 
arranged  as  follows:  Forty-five  hundred  to 
be  settled  for  within  80  days  after  August 
18,  1891;  and  for  the  remainder  (one  thou- 
sand dfrtlars)  we  agree  to  accept  the  note  of 
the  company,  00  days  after  August  18,  1881, 
for  one  thousand  dollars,  with  not  leSA  than 
10  shares  of  stock  as  collateral  security;  and 
In  the  event  that  said  security,  at  or  after  the 
distribution,  shall  equal  more  than  the  aam 
of  one  thousand  dollars,  then  any  excess  to 
be  paid  over  to  the  directors  of  said  West 
Oxford  Land  Company.  [Signed]  G.  W.  I>a- 
Tlson.  B.  C.  Baker,  Trustees." 

These  two  drafts,  and  the  receipt  attached 
to  the  last  draft  are  what  the  plaintiffs  al- 
1^  cmtain  tbe  contract  of  sale  and  the  obli- 
gation of  the  defendants  to  pay.  Upon  this 
alleged  contract  and  the  ottier  erld^ice  in  the 
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case  these  Issues  woe  submitted  to  tbe  jury: 
(1)  "Did  defeD(Uiit  company  contract  with 
plalntllfe  for  the  purchase  ot  the  Johnam 
land  described  In  the  ronipbUnt.  at  the  net 
price  of  {G.O0O?  Ads.  No."  (4)  "Is  defend- 
ant company  Indebted  to  plaintiffs?  If  so^  In 
■what  amount?  Ans.  None."  (6)  "Are  the 
defendants  R.  W.  Lassiter  and  D.  a  Hunt,  or 
either  of  them.  Indebted  In  their  Indivldnal 
capacity  to  the  plaintiffs?  Ans.  No."  (G) 
"Are  the  plaintiffs  indebted  to  d^endant  com- 
pany? If  BO,  in  what  amount?  Ans.  Tes; 
$1,028,  and  Interest  on  the  8am&** 

Therefore  there  are  two  propoattlnls  con^ 
talned  In  this  appeal:  Did  the  platntlffa  sell 
the  Johnson  land  to  the  defendant  corpora- 
tion, and  did  the  defendant  obligate  Itself  to 
pay  tor  the  same?  and,  secondly,  are  the 
plaintiffs  liaUe  to  the  defendant  corporation 
for  the  amount  of  the  two  drafts,  one  to 
Johnscm  for  9328.  and  the  other  to  the  plain- 
tiffs for  $500? 

Tbe  Jury  hare  found  by  the  first  issue  that 
the  defendant  corporation  did  not  buy  the 
Johnson  land.  This  is  an  end  to  plaintiffs' 
right  to  recover  against  the  defendant  com- 
pany, and  also  as  against  Laralter  and  Hunt, 
because  they  could  not  be  bound  If  the  plain- 
tiffs did  not  sell  the  land. 

Besides  the  allegation  of  the  defendants 
that  these  drafts  did  not  amount  to  a  written 
cMitract  to  sell  land,  they  deny  that  Lassiter 
and  Davis  had  any  authority  from  the  de- 
fendant corporation  to  make  and  enter  Into 
such  a  contract,  and  that  said  corporation  did 
not  know  that  such  a  contract  had  been  at- 
tempted for  many  months  after,  and  that  the 
same  was  never  approved  or  ratified  by  the 
corporation.  The  plaintiffs  offer  pages  9,  11, 
13,  and  15  of  the  minute  book  of  the  corpora- 
tion, which  they  allege  show  the  approval  of 
this  transaction  and  purchase  by  the  defend- 
ant corporation.  The  defendants  object  to 
this  evidence  upon  the  ground  that  It  Is  no 
part  of  the  minutes  of  any  meeting  of  the 
coiporatlon;  that  there  was  no  meeting  when 
they  were  made;  that  they  were  In  the  hand- 
writing of  W.  A.  Davis,  who  was  the  agent 
of  the  plaintiffs  in  trying  to  effect  a  sale  ot 
this  land,  and  were  not  a  part  of  Its  minutes. 
The  objection  was  sustained,  snd  the  plain- 
tiffs excepted.  We  think  there  was  evidence 
fr(»n  which  the  facts  stated  In  the  defend- 
jints*  objection  might  have  been  found  to  be 
time,  and,  as  the  court  sustained  the  objec- 
tion, we  must  suppose  that  tbe  court  found 
these  statements  of  defendants  to  be  true. 
And,  whether  they  were  in  fact  true  or  not, 
we  have  no  right  to  review  the  court  upon 
a  finding  of  fact  In  the  trial  of  a  cause.  If 
the  allegations  of  the  defendants  were  true, 
as  we  must  take  them  to  be  from  the  ruling 
of  the  court,  it  Is  clear  this  evidence  was  in- 
competent, and  Bhonld  not  bare  been  recelT- 
ed. 

There  it  another  exception  to  the  evidence 
of  tbe  defendant  Lassiter  by  the  plaintiffs. 
This  eTidmce  does  not  seem  to  bear  i^Kra  the 


issues  now  under  consideration.  But  we  do 
not  thhik  It  can  be  sustained,  if  It  does.  This 
objection  la  with  r^ard  to  a  conversation  be- 
tween Lassiter  and  W.  A  Davis,  who  was 
one  of  the  original  defendants,  but  dead  at 
the  time  of  the  trial,  and  this  evidence  la  ob- 
jected to  under  section  590  of  the  Code.  If 
Davis  was  represented  in  this  case  after  his 
dea^  the  record  falls  to  show  it,  and  there 
seems  to  be  no  one  claiming  through  or  un- 
der him  except  the  plaintiffs.  But,  more  than 
this,  the  plaintiffs  had  before  this  introduced 
similar  evidence  of  conversations  with  Davis 
and  the  d^endant  Lassiter,  and  In  this  way 
opened  the  door,  if  there  had  been  anything 
In  the  plaintiffs*  objection.  This  disposes  ot 
the  plaintiffs*  right  to  spedflcally  enforce  the 
contract  of  sale^  as  there  was  no  contract  to 
enforce. 

But  it  seems  to  us  that  there  la  another 
dear  reason  why  the  plaintiffs  could  not  anc- 
ceed,  admitting  that  the  drafts  contained  a 
contract  for  the  sale  of  the  Johnson  land 
which  might  have  been  enforced.  They  con- 
tained no  written  obligation  on  the  defend- 
ant corporation  to  pay,  as  was  necessary  In 
a  sale  of  land.  Hall  v.  Fisher  (decided  at 
this  term;  N.  a)  86  B.  E.  423,  and  authori- 
ties there  cited. 

As  we  have  seen  that  the  plaintiffs  can- 
not recover,  It  remains  to  be  seen  whether 
the  defendant  corporation  can  recover  of  the 
plaintiffs  the  amount  paid  by  It  on  tbe  two 
drafts,  one  to  Johnson,  and  the  other  to 
plaintiffs,  amounting  to  $l,0;i8  and  Interest 
The  defendant  corporation  maiLes  this  by 
way  of  counterclaim.  We  are  of  the  opin- 
ion that  it  cannot  When  this  case  was  be- 
fore the  court  at  September  term,  1897  (121 
N.  G.  146,  28  S.  E.  2U6),  It  was  held  that  the 
money  paid  on  tbe  two  dratts  did  not  con- 
stitute a  counterclaim  growing  out  of  the 
sale  of  land,  as  there  had  been  no  sale;  and 
as  it  is  held  now,  as  It  was  then,  that  there 
was  no  sale,  the  proposition  then  stated  by 
the  court  is  true  now  if  it  was  then.  And 
we  see  no  error  in  this  statement  and  no 
reason  for  reversing  what  was  then  said. 

But  while  this  Is  true,  the  defendants 
may  set  up  and  maintain  a  counterclaim 
tliat  does  not  grow  out  of  the  contract  sued 
on,  If  the  counterclaim  be  a  cause  of  action 
arising  upon  contract;  and,  where  one  party 
has  received  money  to  which  another  Is  en- 
titled, the  law  presumes  a  contract  if  It  la 
necessary  to  do  so  to  enable  the  party  enti- 
tled to  recover  the  same.  Board  of  Educar 
tlon  V.  Town  of  Henderson  (decided  this 
term;  N.  C.)  3(>  S.  E.  158.  This  entitles  tbe 
party  having  the  right  to  tbe  money  to  an 
action  of  debt  Indebitatus  assumpsit  which, 
though  an  action  at  law,  was  equitable  in  its 
nature.  It  has  been  styled  "an  equitable  ac- 
tion on  the  law  side  of  the  docket"  But  It 
arises  only  where  the  money  was  received 
and  held  under  such  circumstances  that  the 
law  will  Imply  tbe  contract  Where  it  would 
be  Inequitable  and  nnconsdonable  for  th* 
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party  receiving  the  money  to  bold  It,  amount- 
ing to  a  moral  fraud  to  do  bo.  It  will  usually 
be  BO  held.  Where  one  person  receives  mon- 
ey belonging  to  another,  and  wrongfully  re- 
fuses to  pay  It  over,  tbe  action  will  lie.  But 
to  make  him  liable  he  must  receive  the  mon- 
ey, and  wrongfully  refuse  to  pay  It  over  to 
the  party  to  whom  It  belongs.  Tbe  plaintiffs 
never  received  tbe  money  on  the  $528  draft. 
'J'he  draft  was  made  payable  to  John  John- 
son, and  the  money  paid  to  him.  Whether 
he  could  be  held  liable  for  It  or  not  Is  not  a 
question  before  us.  Bat  we  fall  to  see  bow 
the  plaintiffs  can  be  held  liable  for  the  mon- 
ey paid  on  this  draft  to  Johnson.  The  ?500 
draft  was  drawn  payable  to  the  plaintiffs, 
and  collected  by  them.  This  distinguishes  It 
from  the  $528  draft  drawn  payable  to  John- 
son, and  collected  by  him.  And  the  plain- 
tiffs' liability  depends  upon  the  fact  as  to 
whether  It  Is  unconscionable  for  them  to  re- 
fuse to  pay  the  defendant  corporation  tbts 
money  or  not,— whether  It  la  wrongful  for 
them  not  to  do  so.  If  It  Is,  the  law  will 
presume  the  contract,— presume  that  they 
agreed  to  do  so,— and  will  not  allow  tbem  to 
disprove  this  presumption.  Tbe  fact  that 
the  plaintiffs  received  this  draft  ($500),  and 
received  the  money  on  It,  Is  not  disputed. 
But  how  did  they  receive  it,  and  for  what 
purpose?  Not  wrongfully,  nor  as  tbelr  mon- 
ey. They  received  It  as  the  assignees  of  Da- 
vis &  Gregory,  for  the  benefit  of  the  credit- 
ors of  Davis  &  Gregory,  and  It  must  be  pre- 
sumed that  It  has  long  since  been  paid  over 
to  such  creditors.  This  Is  tbe  presumption, 
and  no  evidence  has  been  offered  to  rebut  It; 
while,  on  the  contrary,  It  appears  from  the 
evidence  (tbe  correspondence  between  Davis 
and  plaintiffs)  that  Davis  was  urging  the 
sale  of  this  land  In  order  that  "the  long-de- 
ferred third-class  creditors  might  be  paid." 
Then,  if  the  plaintiffs  received  this  money 
as  assignees— trustees— for  the  benefit  of  the 
creditors  named  in  tbe  deed  of  assignment 
to  them,  and  have  paid  It  over,  as  we  must 
piesume  they  have,  can  it  be  Inequitable  and 
unconscionable  in  them  not  to  take  their 
own  money  and  give  it  to  the  defendant  cor- 
poration, which  has  at  least  been  guilty  of 
culpable  negligence  in  paying  $500  on  land 
that  It  bad  never  bought?  We  do  not  think 
the  case  of  Bahnsen  v.  Olemmons,  79  N.  C. 
550,  cited  by  the  learned  counsel  of  defend- 
tnts,  sustains  the  defendants'  right  to  re- 
cover back  this  money.  Tbe  argument  In 
that  case,  we  think,  tends  to  sustain  the 
views  we  have  expressed. 

There  are  some  other  exceptions  taken  by 
tbe  plaintiffs  which  have  been  examined, 
and  cannot  be  sustained,  or  do  not  apply  to 
tbe  matters  Involved  in  this  appeal.  We  are 
therefore  of  the  opinion  that  tbe  plaintiffs 
cannot  recover,  and  that  there  ts  no  error  in 
the  Judgment  as  to  the  plaintlfts'  right  of 
action.  We  are  also  of  tbe  opinion  that  the 
defendants  are  not  entitled  to  recover  on 
their  coonterclalm,  and  tliere  is  error  In  the 


Judgment  of  the  court  as  to  that.  The  Judg- 
ment is  therefore  affirmed  as  to  the  plain- 
tiffs* cause  of  action,  and  reversed  so  far  as 
It  gives  tbe  defendants  Judgment  on  the 
counterclaim.  Let  this  be  certified  to  the 
court  below,  that  proceedings  may  be  there 
had  tn  accordance  with  this  opinion.  The 
costs  of  this  court  wUl  be  divided  between 
the  parties. 


MILIA  et  el.  v.  OAhLABAS. 
(Supreme  Court  of  North  CaroHna.    Hay  29, 

1800.) 

PLiBADINa-AHBNDMENTS— DBFBCT  OT 
PARTIES. 

Under  Code,  f  273,  authoriuag  amend- 
ments to  pleadings  in  furtherance  of  juntice  by 
adding  the  name  of  a  party,  where  there  is  a 
defect  of  parties  plaintiff  in  an  action  of  eject- 
meut,  the  court  may,  liefore  trial,  permit  an 
amendment  to  the  complaint,  bringing  in  the 
necessary  parties,  where  the  canse  of  action  it 
not  changed,  and  no  injnstloe  Is  done  the  op- 
posing party. 

Appeal  from  superior  court,  Bntherfwd 
county;  McNeill.  Judge. 

Action  by  Jane  Mills  and  others  against  S. 
d  Callahan  in  ejectment  to  recover  certain 
lands.  From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Affirmed. 

D.  W.  Robinson  and  B.  S.  Eaves,  for  ap- 
pellant  M.  H.  Jostlce,  for  appelleee. 

FAraCTX)TH,  O.  J.  Action  of  ejectment 
by  the  widow  o£  L.  A.  Mills.  At  spring  term, 
1899,  tbe  heirs  of  L.  A.  Milts  were  made  par- 
ties plaintiff,  and  tbe  defendant  excepted. 
Tbe  matter  was  tried  at  fall  term,  1899,  wben 
the  plaintiffs  recovered  the  land,  tracing  their 
title  from  a  grant  older  than  that  nnder 
which  tbe  defendant  clahned.  We  tiad  sup- 
posed that  the  power  of  the  Judge  to  make 
additional  parties  to  an  action  was  settled, 
especially  when  the  amendment  did  not 
change  the  cause  of  action,  nor  work  any  In- 
justice to  the  opposing  party.  Code,  {  273; 
Bullard  T.  Johnson.  66  N.  C.  436.  The  ex- 
ceptions to  evidence  tending  to  show  who 
were  the  heirs  of  L.  A.  Mills,  and  to  Identify 
and  locate  the  land  In  dispute,  were  based 
on  tbe  theory  that  error  In  making  the  heirs 
parties  was  committed.  They  were  proper- 
ly overruled,  and  we  see  no  errw  In  the  rec- 
ord. Afflrmed. 


McGLOUGHAN  et  aL  T.  MITCHEIX  et  aL 
(Snpreme  Court  ot  North  Carolina.    Bfay  2ft 

1900.) 

8HBRIFPS— PROCESS— LBVr—FAILUBB  TO  B£- 
TURN— AHERCEIHENT. 

Where  a  jastice  of  tbe  peace  Issned  an  ex- 
ecution directed  to  a  constable,  which  wu 
placed  in  the  hands  of  the  sheriff  of  the  conn- 
ty,  who  levied  on  the  judgment  debtor's  prop- 
erty, but  collected  nothing,  and  failed  to  return 
execution  In  time,  the  sheriff  was  not  liable  to 
amercemrat  at  the  Instance  of  the  executi<Hi 
creditor,  since  a  sheriff  cannot  sot*  vrocsM 
addressed  to  m  constable 
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Appeal  from  aaperior  conrt,  Hertfoid  coun- 
ty; Bowman,  Judge. 

Action  by  McOIoughan  &  Northcott  against 
J.  8.  Ultcbell  and  others.  From  a  Judg- 
ment In  faTor  of  defendants,  plalntUb  ai>- 
peaL  Afflrmed. 

George  Cowper.  for  appellants.  WlntKMoe 
&  Lawrence,  for  appellees. 

PAIHCLOTH,  a  J.  The  plaintiffs  recoT- 
ered  Judgment  against  the  Roanofce  &  Chow- 
an Lumber  Company  before  a  Justice  of  the 
I>eace,  who  Issued  an  execution  directed  to 
"J.  xi  Jones,  Constable  of  Wlnton,"  which 
was  placed  In  the  hands  of  the  defendant, 
who  was  sheriff  of  the  county.  The  sherUE 
levied  on  some  personal  property  of  the  Judg- 
ment debtor,  but  nothing  was  collected,  and 
the  sherUf  failed  to  return  the  execution  In 
due  time.  On  motion  a  Judgment  nisi  for 
taiUng  to  make  return  was  made  absolute 
by  the  Justice  of  the  peace.  The  defendant 
appealed  to  the  superior  court,  where  the  mo- 
tion to  amerce  the  sheriff  was  dismissed,  and 
the  plaintiffs  appealed. 

In  this  court  a  motion  to  dismiss  the  ap- 
peal for  liTQffidarltieB  was  discussed,  but 
we  express  no  opinion  on  the  motion,  and 
we  treat  the  case  on  its  merits.  Where  an 
execution  is  Issued  by  a  Justice  of  the  peace. 
It  must  be  directed  to  "any  constable  or 
other  lawful  officer  of  the  county,"  and.  If 
It  cornea  into  the  hands  of  the  sheriff,  he 
must  obey  It  Code,  S  f^l.  The  sheriff  must 
execute  writs  issued  and  directed  to  him 
from  a  superior  or  Justice's  court,  under  the 
penalty  of  f  100  for  neglecting  to  make  re- 
turn. Code,  t  2WI9.  A  constable  cannot 
serve  process  addressed  to  the  sheriff,  nor 
can  a  shwifl  serve  process  addressed  to  a 
constable.  Murfree,  Sher.  |  115.  An  of- 
ficer may  utterly  disregard  any  process  or 
writ  not  directed  to  him.  He  la  a  stranger 
to  It,  and,  If  he  exercises  power  under  such 
writ  It  is  an  act  of  usurpation,  and  be  will 
be  liable  In  damages  for  any  injury  done, 
as  If  he  were  a  private  citizen.  There  are 
numerous  reported  cases  In  which  sales  are 
held  void  and  pass  no  title  for  the  want 
of  authority  in  the  officer  selling;  as  a  sale 
of  laud  by  the  sheriff  after  a  return  of  the 
execution  and  without  a  new  writ  No 
title  passes,  because  the  sale  Is  without  au- 
thorl^.  Tarkinton  v.  Alexander,  19  N.  C. 
ST.  The  process  not  directed  to  him  wbo 
acts  under  It  Is  as  a  blank.  Whatever  power 
Is  granted  is  given  to  him  to  whom  It  is 
directed;  otherwise,  any  stranger  could  act, 
which  would  be  Inconvenient  If  the  process 
confers  no  power  or  authority  on  the  officer. 
It  seems  immaterial  whether  he  makes  a 
return  or  not  It  was  argued  that  as  the 
sheriff  levied  and  sold,  or  attempted  to  do 
so.  he  was  liable  to  amercement  That  argu- 
ment is  that  the  assumpuon  ot  authority  con- 
fers the  power,  which  we  cannot  agree  to. 
Whatever  canae  of  complaint  the  debtor 


whose  property  was  seized  may  have,  we 
can  see  no  cause  of  complaint  for  the  plain- 
tiffs. If  the  defendants'  sworn  answer  is 
substantially  true,  we  may  say  that  we  see 
no  evidence  of  bad  conduct  by  the  sheriff. 
It  is  a  well-settled  rule  that  penal  statutes 
must  be  strictly  construed.  They  will  re- 
ceive no  equitable  construction  beyond  their 
plain  language.  Bmithwlch  v.  Williams,  80 
N.  C.  2C8:  Coble  v.  Shoflner.  iS  N.  a  42. 
Affirmed. 


STATE  T.  SMITH. 

(Supreme  Court  of  Xorth  Carolina.    Uay  2tK 

1900.) 

HOMICIDE— UURDER  IN  FIRST  DBQRES—BTI- 
DBNCB-INSTRUCTIONS  TO  JURT. 

On  a  trial  tor  marder,  the  principal  tes- 
timony against  the  prisoner  was  by  one  of  three 
persona  engaged  with  him  in  a  fight  and  who 
was  badly  wounded  at  the  time  the  deceased 
was  killed.  He  testified  that  he  and  his  com- 
psnloDB  were  without  fault,  and  that  defend- 
ant  left  his  premises  and  made  an  unexpected 
assault  upon  them  in  the  public  road,  with  a 
knife  about  eight  inches  long.  Another  witness 
testified  that  defendant  admitted  that  he  heard 
the  men  coming,  and  picked  up  a  knife  he  had 

f prepared  to  kill  hogs  with,  and  started  out,  tell- 
ng  bis  wife  that  he  was  going  to  stop  that 
fuss;  that  deceased  and  his  companions  were 
shooting  off  Roman  candles  In  front  of  the 
house;  and  that,  ^en  they  atomed,  defend- 
ant walked  out  and  went  to  cnttmg  deceased. 
Held,  that  an  instruction,  asked  by  defendant, 
that  the  eTidence,  at  most,  amounted  to  no 
more  than  a  scintilla,  and  that  in  no  aspect  of 
the  case  could  the  jury  find  the  prisoner  gnllty 
of  murder  In  the  first  degree,  was  propov  re- 
fused. 

Appeal  from  snp^rtor  court,  Wayne  county; 
Hoke,  Judge. 

Thomas  Smith  was  Indicted  for  murder  in 
the  first  degree,  and  from  a  Judgment  of  con- 
viction for  that  offense  he  appeals.  Affirm- 
ed. 

Argo  &  Snow,  for  appellant.  The  Attor- 
ney General,  for  the  State. 

MONTGOMERY,  J.  The  prisoner  was 
convicted  of  the  murder  In  the  first  degree  of 
Charles  Lewis  Cawthome.  at  August  term, 
1899,  of  Johnston  superior  court.  He  appeal- 
ed from  the  Judgment,  and  this  court  at  Sep- 
tember term,  1809,  ordered  a  new  trlaL  1^ 
N.  C.  615.  34  S.  E.  235.  At  November  term. 
1899,  of  the  superior  court,  the  cause  was  re- 
moved to  the  county  of  Wayne  for  trial;  and 
at  the  March  term,  1900,  of  that  court,  the 
prisoner  vras  tried,  and  convicted  again  of 
murder  In  the  first  degree.  There  was  no 
objection  made  by  the  prisoner  to  any  OC  the 
evidence  offered  by  the  state,  and  no  excep- 
tion was  made  to  the  charge  of  the  conrt. 
The  only  exception  that  appears  In  the  case 
on  appeal  is  one  made  to  the  refusal  at  his 
honor  to  instruct  tbe  Jury  as  follows:  "Id 
no  aspect  of  the  case  csn  the  Jury  find  the 
prisoner  gnil^  ot  murder  in  the  first  degree; 
for  tbe  evidence,  at  moat  amounts  to  no  more 
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tban  a;  BcintlUa."  The  Avtj  of  a  Judge,  on 
the  review  of  the  evidence  In  a  criminal  cause 
with  a  view  to  discovering  whether  there  Is 
any  evidence  against  the  prisons  fit  to  be 
submitted  to  the  Jury,  in  very  different  from 
the  duty  of  Juror  who  Is  to  pass  upon  the 
welgnt  oC  the  evidence.  There  la  more  than 
a  scintilla  of  evidence  against  the  prisoner 
In  this  case.*  That  evidence,  It  Is  true,  was 
furnished,  In  the  main,  by  ttie  testimony  of 
Thomas  Winfrey,  one  of  the  three  persona 
who  were  engaged  In  the  fight  with  the  pris- 
oner, and  who  was  badly  wounded  at  the  time 
Cawthorne  was  killed  by  the  prisoner.  But 
we  cannot  pass  upon  Its  credibility.  That 
witness  testified  that  the  conduct  of  himself 
and  his  companion  was  without  fanlt;  that 
the  knife  which  the  prisoner  used  was  not 
an  ordinary  knife,  but  one  something  like  a 
butcher's  knife,  and  about  dght  Inches  long; 
and  that  the  prisoner  left  his  premises,  and 
made  a  sudden  and  unexpected  auault  with 
the  knife  upon  Cawthorne  and  himself  In 
the  public  road.  Another  of  the  state's  wit- 
nesses (John  O.  Ellington)  testified  that  the 
prisoner  stated  to  blm  that  be  heard  these 
men  coming,  and  picked  np  a  knife  he  had 
prepared  to  kill  hogs  with  next  mornlm,  and 
started  out;  that  his  wife  asked  him  where 
he  was  going,  and  he  answered  that  be  was 
going  to  see  If  he  could  not  stop  "that  fuss," 
or  'those  boys";  that  his  wife  asked  him 
not  to  go;  and  that.  If  be  had  listened  to 
her,  he  would  not  have  beai  In  this  trouble. 
TbB  witness  further  testified  that  the  pris- 
oner told  him  he  weat  out  to  the  ctil^  and 
stopped  by  the  aide  of  It;  that  they  were 
flhooting  off  Roman  candles  In  front  of  the 
house;  that  they  stopped;  that  he  walked  oat, 
put  his  hand  on  one,  and  asked  It  was  Mr. 
Fendovrass;  that  the  one  replied,  **No;"  and 
that  he  pushed  his  head  back  and  went  to 
ciitthig.  The  whole  evidence  In  the  case  Is 
calculated  to  enlist  the  sympathies  of  any  p«- 
son  who  might  read  It  from  an  unprejudiced 
standpoint.  The  sherlfl!  of  the  county  oi 
Johnston  (Ellington)  testified  that  the  pris- 
oner's general  character  was  **that  he  waa 
honest,  Industrious,  and  truthful,  bnt  was 
violent  at  times."  W.  R.  Cree<A  testified:  "I 
live  about  half  a  mile  from  where  Tom  Smith 
was  raised.  I  have  known  him  for  25  years. 
His  character  is  good."  A.  W.  Peedln  testi- 
fied: "He  has  been  living  within  three  and 
a  quarter  miles  from  me  Cor  18  or  19  years. 
liiB  clioracter  Is  good,  except  he  had  a  little 
trouble  with  Moore  and  a  sanctified  preach- 
er. This  is  all  I  know  against  him,  except 
this  last  offense.  Be  Is  a  hard-working  man. 
and  pays  his  debte."  J.  C.  Collier  testified: 
"I  know  Tom  Smith.  I  hare  known  him  for 
tun  years.  I  have  been  seeing  him  about 
three  times  a  day  for  about  ten  years.  I  re- 
garded him  as  a  good  negro."  Smith  had 
been  the  superintendent  of  his  Sunday  sdiool 
in  the  town  of  Selma  for  about  16  years.  On 
the  night  after  Christmas  of  1808  be  was  en- 
t^aged  In  distributing  gifts  to  the  ctiildren 


^m  the  Christmas  tree  at  the  Sunday-school 
celebratUm.  He  had  been  at  woric  all  the 
morning  before.  At  11  o^dock,  the  festivities 
being  over,  be  and  his  wife  left  for  tbetr 
home,  walking,  a  short  distance  hi  the  coun- 
try. The  fother  and  mother  of  the  prisoner, 
as  aged  couple^  riding  In  an  ox  cart,  were 
Just  behind;  returning  to  their  home^  also. 
A  short  distance  out  of  town  the  prisoner  and 
his  wife  passed  tfiree  persons  who  wore 
masks  concealing  their  faces.  Th<^  each  had 
a  iroman's  skirt.  Th^  hod  been  drhiklng, 
and  had  liquor  with  them.  The  three  maA- 
ed  iKrsons  were  Charles  Lewis  Cawthorne, 
Graham  Gamer,  and  Thomas  Wlnfirey.  Dur- 
ing the  day  th^  had  been  discharging  flre- 
wwks  In  Selma,  and,  upon  being  prohibited 
by  the  town  authorities  from  continuing  this 
sport,  th^  left  the  town.  One  of  them  (Win- 
frey) had  In  bis  pockets  two  loaded  pIstolB. 
After  the  prisoner  bad  reached  his  home,  he 
heard  the  parties  coming  In  his  direction, 
shooting  off  their  fireworks  and  firing  their 
pistols.  Roman  candles  were  discharged  In- 
to the  trees  of  the  yard  of  the  prisoner  and 
near  his  house,  and  the  maskers  threatened 
to  dioot  his  dog.  In  front  of  the  prisoner's 
gate,  and  In  the  public  road,  a  difficulty  oc- 
curred between  the  prisoner  and  the  revelers. 
<:^wthome  waa  killed  and  Winfrey  danger- 
ously wounded  by  the  prisoner,  the  weapon 
used  being  a  large  and  dangerous  knife.  The 
tetAlmony  of  the  prisoner  tended  to  show 
Justification,— certainly,  not  more  than  man- 
slaughter,—while  that  of  Winfrey  and  Gar- 
ner and  Blllngton  tended  to  show  premedita- 
tion and  deliberation  on  the  part  of  the  pris- 
oner- Upon  ft  ronalderation  of  all  the  en 
dence,  it  seenu  to  us  that  the  greater  weight 
was  In  favor  of  the  ptlsoaw.  But  the  Jury 
decided  otherwise,  and  the  law  haa  confided 
that  finding  to  Oieni.  There  waa  evidence 
(moK  than  a  sclntilliO  on  the  part  ot  the 
stete  goli^  to  show  premeditation  and  de- 
liberation on  the  part  of  the  prisoner,  and 
that  is  the  only  question  before  ua.  The 
credibility  of  the  witnesses  and  the  weight  of 
the  evidence  were  for  the  Jury.  Affirmed. 


BROWN  V.  TOWX  OF  LOUISBITRG. 

(Supreme  Ooort  ot  North  Carolina.    May  29, 

1900.) 

HUNICIPAL  CORPORATICtfl^S— STRBST  BXCATA- 
TIONS  — INJURIES  — JOINT  TORT  FBi^RS- 
LOT  OWNBR'8  UABIUTT  —  aGLBASB  —  BT- 
PBCT. 

1.  Where  a  lot  owner  excavated  Into  the 
abnttinff  sidewalk  with  Itnowiedge  of  town  aa- 
thorities,  ttie  town,  not  heTing  participated  in 
the  excavation,  which  was  not  made  under  its 
direL-tion  or  for  its  benefit,  vtslb  not  liable,  to 
a  pedestrian  injured  thereby,  as  a  joint  tort 
feasor,  but  ouljr  for  negli^enUy  permitting  incfa 
dangerous  place  to  remam  uoKuarded. 

2.  Where  a  lot  owner  excavated  into  the 
abutting  sidewalk  with  Itnovledge  of  town  aa- 
thorities,  and  a  pedestrlao  (ell  Into  the  same, 
without  fault,  and  was  injured,  and,  after  com- 
meaciug  suit  aeoiust  both  the  town  and  the  lot 
owner,  releasea  the  tatter  from  UaUlityt  aut^ 
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pedestrm  eoald  not  thereafter  nooTtr  asaioBt 

tlie  town,  Biuce  the  lot  owner  waa  nltimatelj 
liable  to  the  town  for  damages  recorerea 
Affainrt  it 

Appeal  from  soperlor  court.  Franklin  coun- 
ty; Moore,  Jndge. 

Action  by  Shelly  Brown  against  the  town 
qC  LotilBburg  and  another.  From  a  jodg- 
ment  in  favor  of  plalntlfl^jdef eodant  town  ap> 
peala.  Beveraed. 

a  M.  Oooke  &  Son,  W.  H.  Yarboroosh,  Jr., 
and  W.  M.  Person,  tor  appellant.  F.  S. 
SproUl  and  W.  H.  Rnffin,  for  appeUee. 

MONTGOMEBY,  J.  This  action  was 
brought  against  the  defendants  to  recover 
jlamagea  for  personal  Injuries  sustained  by 
the  plaintlfF  on  account  of  the  alleged  negli- 
gence of  the  defendant  The  d^endant  Pon- 
ton, In  building  a  store  within  the  limits 
of  the  town  of  Loolsburg,  made  a  deep  ex.- 
cavatlon,  abutting  upon  the  sidewalk;  and, 
oJTter  the  front  wall  of  the  building  had  been 
built  up  to  the  level  of  the  sidewalk,  there 
was  still  left  a  part  of  the  ^cavatlon  be- 
tween the  front  wall  and  the  center  of  the 
sidewalk,  extending  Into  the  sidewalk  about 
two  feet  The  hole  was  about  two  feet  In 
width  at  the  top,  bnt  slanting  and  narrow 
at  tlie  bottom.  The  town  authorities  had 
knowledge  of  the  excavation  in  the  side- 
walk.  On  a  dark  night  the  plaintiff,  without, 
fault  of  his  own,  fell  Into  this  excavation, 
and  waa  badly  hurt  The  hole  was  un- 
guarded by  rail  or  otherwise,  and  no  dao- 
eer  signal  was  displayed.  While  the  action 
was  pending  the  plain  tiff  agreed  In  writing, 
throi^h  his  attorneya,  for  the  consideration 
of  $75,  "to  enter  a  nonsuit  •  •  *  and  to 
release  J.  W.  Ponton  from  any  and  all 
claims  of  the  plalatUf  against  J.  W.  Ponton 
by  reason  of  the  facts  set  forth  In  the  com- 
plaint filed  In  the  above  cause,  and  from  any 
and  all  claims  of  every  description  which 
the  said  Sh^y  Biuwn  may  have  against  the 
said  J.  W.  Ponton."  It  was  verbally  agreed 
at  the  time  of  the  execution  of  the  agree- 
ment that  the  payment  of  the  $75  waa  not 
made  or  accepted  In  full  satisfaction  of  the 
Injuries  sustained,  but  simply  to  discharge 
Ponton. 

The  eontentlen  of  the  plalntlfTs  counsel  is 
that  the  defendants  are  not  Joint  tort  feasors, 
but  that  they  were  "co-trespasBers,  co-de- 
linquents, CO- wrongdoers."  and  that  their  lia- 
bility to  the  plaintiff  Is  not  oulj  Joint,  but 
several,  and  that  therefore  the  effect  of  the 
contract  between  the  plaintiff  and  Ponton 
and  the  payment  of  the  f  75  was  only  a  pay- 
ment pro  tanto,  which  Inures  to  the  benefit 
of  the  other  defendant,  the  town  of  Loula- 
burg.  It  seems  to  us  immaterial.  In  con- 
tilderlng  the  effect  of  the  contract  between 
the  plaintiff  and  Ponton,  whether  the  de- 
fendants were  Joint  tort  feasors  or  co-de- 
linquents, in  the  sense  In  which  that  word 
is  used  by  the  plaintiff's  coousel.  The  de- 
fenduts  were  not,  however,  joint  tort  lieaa- 


ors.  To  make  persona  Joint  tort  feaaon^ 
they  must  actively  participate  In  the  act 
wblcb  causes  the  Injury.  The  town  of  Lou- 
Isburg  had  no  active  part  In  the  matter  ct 
building  the  house  or  In  creating  the  nui- 
sance. The  authorities  vt  the  town  knew, 
or  ought  to  have  known,  of  the  excavation 
In  the  street;  but  Ponton  did  not  act  under 
the  directions  of  the  corporation,  nor  were 
his  acts  In  any  way  for  Its  benefit  The 
absence  of  objection  on  the  part  of  the  town 
authorities  to  the  defendant  Ponton's  digging 
the  excavation  cannot  be  considered  a  pre* 
sumption  that  the  town  Intended  to  author- 
ize Ponton  to  leave  the  excavation  unguard- 
ed.  Ponton,  therefore,  was  the  active  wrong* 
doer  In  digging  a  pit  on  the  public  street 
and  leaving  It  unguarded.  The  town's  lia- 
bility arose  out  of  Its  negligently  permitting 
Its  sidewalk  at  that  dangerous  place-  to  re* 
main  unguarded.  The  real  question  In  the 
case  la  this:  Upon  which  of  the  defendants 
Is  the  ultimate  liability  resting,  aa  between 
themselves?  The  plaintiff  can,  of  course, 
sue  either  one;  but  which  one  of  the  defend- 
ants is  liable  to  the  other  for  the  damages 
which  the  plaintiff  would  be  entitled  to  recov- 
er for  the  injury  which  he  has  sustained  on 
account  of  their  negligence?  We  think  that 
Ponton  would  be  liable  to  the  town,  and  that 
any  recovery  which  might  be  made  against 
the  town  could  be  ultimately  recovered  back 
tram  Ponton.  RobblM  v.  City  of  Chicago, 
71  U.  S.  057.  18  L.  Ed.  427.  And.  again,  the 
plaintiff  and  the  defendant  had  a  legal  right 
to  make  the  contract  which  they  entered 
Into;  and,  the  consideration  having  been  paid 
by  Ponton,  be  must  be  protected  in  his  rights 
under  that  contract  He  cannot  be  protect- 
ed  In  those  rights  If  the  town  is  by  law  per- 
mitted to  recover  out  of  him  whatever  dam- 
ages the  town  might  be  compelled  to  pay  to 
the  plaintiff.  And  the  town,  as  we  have 
seen,  can  bring  such  an  action  against  Pon- 
ton, and  recover  from  him  the  amount  which 
It  by  process  of  law  had  been  made  to  pay 
on  account  of  bis  negligence.  Such  a  result 
would  be  the  complete  destruction  of  Pon- 
ton's rights  under  his  contract  with  the  plain- 
tiff. His  honor  should  have  Instructed  the 
Jury  that  upon  the  evidence  the  plaintiff 
could  not  reoover.  New  trial. 


OLBNN  et  nl.  T.  WRAY.  Sheriff,  et  al. 
(Supreme  Court  of  Xortb  Carolina.    Uay  2f, 

IGOO.) 

TOWNS  —  RAILROAD-AID  BONDS  ~  VAUDITT  — 
PAYMBMT  OF  INTBREST— ESTOP  PEL— LEG  IS- 
LATURB-AUTHORIZINO  BONDS-TOWN  CHAR- 
TBS.  —  STATUTES  -~  PASUQS— THRHB  RSAD- 
INQS-^MEND&IENT. 

1.  A  town  may  urge  the  Invalidity  of  bonds 
voted  by  It  in  aid  of  a  railroad.'on  the  ground 
that  the  town  bad  no  constitutional  or  statu- 
tory authority  to  issue  the  same.  th«uch  it  may 
have  iwid  au  installmeut  of  interest  thereon. 

2.  Alts  Gen.  Assem.  1S7G-77,  c  183,  Incor^ 

Eirating  the  town  of  StonevIIle,  aothortan  the 
vylag  and  csleetloB  «t  taxes  lor  Intstaal 
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ImproTemeiits  only.  Laws  18S7,  c.  87,  incor- 
poratlnc  a  railroad  company,  prorides  that 
towns  through  or  near  which  such  railroad  will 
run  may  vote  bonds  In  aid  thereof.  Beld,  that 
it  was  competent  for  the  legislature,  in  the  act 
incorporating  the  railroad  company,  to  grant 
authority  to  such  town  to  Tote  the  bonds  with- 
out, in  terms,  amending  the  charter  of  the 
town. 

3.  Const,  art.  2,  |  14,  provides  that  no  act 
aathorizing  a  town  to  raise  money,  create  a 
debt,  or  lay  a  tax  shall  be  valid  unless  the  bill 
shall  have  passed  three  several  readings  on 
three  several  days  in  each  house.  Laws  18S7, 
c,  87,  provider  that  towns  may  issue  bonds 
in  aid  of  a  railroad  when  authorized  by  a  "ma- 
jority of  all  the  qualified  voters"  thereof.  On 
the  first  and  second  readings  of  the  bill,  the 
words  "majority  of"  did  not  appear,  ana  the 
tdll  then  read,  "by  all  the  qnalified  voters." 
On  the  third  reading  the  words  "majority  of" 
were  inserted  as  an  amendment.  Held,  that  the 
operation  of  the  words  "by  all  the  qualified 
voters"  would  have  implied  that  the  sanction 
of  a  majority  only  of  such  voters  was  necessa- 
ry, and  the  insertion  of  the  words  "majority 
or*  added  nothing  to  the  bill,  and  was  an  im- 
material amendment,  not  affecting  Its  Talidlty. 

Appeal  from  superior  court,  Rockingham 
county;  Starbuck,  Judge. 

ActlfHX  li7  J.  H.  Glenn,  In  behalf  c€  him- 
self and  all  other  taxpayers  ot  the  town  of 
Stoneville,  against  W.  B.  Wray,  sheriff  of 
Rockingham  county,  and  others,  to  restrain 
the  levy  and  odlectlon  of  a  tax.  From  a 
Judgment  In  favor  of  defendants,  plaintiffs 
a{^>eaL  Affirmed. 

Lonls  M.  Swlnk,  for  appellants.  Watson, 
Buxton  ft  Watson,  for  appellees. 

OLARK,  J.  The  plaintiffs  are  not  estop- 
per  by  the  decision  In  Claybrook  r.  CommlB- 
sloners.  117  N.  C.  466,  23  S.  E.  860.  That 
was  an  action  to  Impeacb  the  validity  of  the 
bonds  DOW  In  question,  but  upon  the  ground 
of  Irregularity  In  the  elecUcm,  and  that  alone. 
The  decision  therein  Is  conclusive  that  the 
bonds  are  not  Invalid  on  that  ground.  The 
present  action  is  to  attack  their  validity 
upon  the  entirely  different  ground  that  tbe 
act  auth(»rlzlng  an  election  was  not  passed 
tat  the  mode  required  by  tbe  constltntlon. 
This  was  not  within  the  aeope  ot  the  litigation 
In  Claybrook  t.  Commlsrioners,  and  has  not 
been  passed  upon.  Hence  it  Is  not  res  judi- 
cata. Tyler  r.  Capeheart.  125  N.  C.  64,  34 
S.  EL  108,  which  cites  Williams  t.  Clouse,  81 
X.  C.  827;  Wagon  Oo.  v.  Byrd,  119  N.  O.  400, 
26  S.  E.  144.  A  case  exactly  in  point  Is 
Union  Bank  of  Richmond  v.  Board  of  Com'rs 
of  Town  of  Oxford,  116  N.  G  838.  21  S.  E. 
410.  In  that  case  the  Indebtedness  was  first 
before  this  court  upon  an  allegation  of  Inva- 
lidity because  the  bonds  were  not  authorized 
by  tbe  town  charter  of  Oxford.  Hie  court 
sustained  the  objection,  but  found  error  be- 
cause the  bonds  recited  on  their  face  that 
they  were  authorized  by  the  act  chartering  a 
railroad  company,  In  whose  aid  the  bonds 
bad  been  voted  and  issued.  There  bad  been 
no  allegation  in  the  pleadings  as  to  the  lat- 
ter act,  and  Its  validity  had  not  been  passed 
upon.   When  the  case  went  back  tbe  defense 


was  set  up  that  the  latter  act  was  Invalid  to 

authorize  the  issue  of  bonds,  because  not 
passed  In  the  mode  required  by  Const  art  2, 
S  14,  and  on  appeal  that  contention  was  sus- 
tained. Union  Etank  of  Richmond  v.  Board 
of  Com'rs  of  Town  of  Oxford,  119  N.  0.  214. 
25  S.  E.  066,  34  n  R.  A.  487.  Of  course,  tbe 
payment  of  Interest  by  tbe  commissioner!) 
would  be  no  estoppel.  Commissioners  v. 
Payne,  123  N.  O.  432,  31  S.  E.  711.  and  cases 
cited  at  page  489.  123  N.  C,  and  page  712,  31 
S.  E.  The  charter  of  the  town  of  StonevlUe 
did  not  authorize  the  Issue  of  the  bonds  hi 
this  case,  but  It  was  competent  for  tbe  legis- 
lature, by  a  provision  In  the  charter  of  a 
railroad  company,  to  authorize  the  town  to 
hold  an  election  to  authorize  such  Issue,  with- 
out in  terms  amending  the  charter  of  tbe 
town.  Jones  v.  Oommissloners,  107  X.  C. 
265,  12  S.  E.  69;  Wood  v.  Town  of  Oxford. 
97  N.  O.  227,  2  S.  B.  653;  Union  Bank  of 
Richmond  t.  Board  of  Com'rs  of  Town  of 
Oxford,  116  N.  a  339,  363,  21  S.  B.  410. 
Const  art  2,  {  14,  renders  Invalid  any  act  to 
raise  money  or  create  a  debt  or  lay  a  tax  by 
tbe  state,  or  to  authorize  any  county,  dty, 
or  town  to  do  so,  unless  tbe  bill  shall  have 
passed  three  several  readings  on  three  sev- 
eral days  in  each  house,  and  unless  the  yeas 
and  nays  on  the  second  and  third  readings 
shall  have  been  entered  on  the  journals.  This 
is  a  constitutional  requirement  and,  unless 
etrlctiy  complied  with,  tbe  attempted  act  of 
the  legislature  confers  no  authority,  and  Is 
without  any  effect  whatever.  It  is  a  re- 
striction upon  tbe  exercise  of  legislative  pow- 
er, which  the  sovereign  power  has  written 
In  tbe  face  of  the  organic  Instrument  which 
created  tbe  legislature.  The  creature  can- 
not transcend  the  limits  placed  upon  it  by  lis 
creator.  Union  Bank  of  Rlchmcmd  v.  Board 
of  Oom'rs  of  Town  of  Oxford.  119  N.  C.  214. 
25  8.  E.  966,  34  Lu  R.  A.  487;  Commission- 
ers V.  Snuggs,  121  N.  0.  S94.  28  S.  E.  539,  30 
U  R.  A.  439;  Mayo  v.  Commissioners,  122 
N.  0.  S,  29  8.  E.  843,  40  L.  R.  A.  168;  Rod- 
man V.  Town  of  Washington,  122  N.  a  39,  30 
8.  E.  118;  City  of  Cbariotte  v.  Shepard.  122 
N.  C.  602,  29  S.  EL  842;  Commlsslonera  v. 
CaU,  123  N.  C.  308.  31  8.  B.  481;  McGuIre  v. 
Williams,  122  X.  C,  849,  81  8.  B.  627;  Com- 
mlsslMiers  v.  Payne.  123  N.  C.  482,  31  S.  R. 
711;  Smatbers  v.  Commissioners,  125  N.  C 
480,  84  8.  E.  664. 

It  therefore  only  remains  to  consider 
whether  the  act  authorizing  the  election  upon 
the  Issue  of  those  bonds  was  passed  In  the 
manner  required  by  tbe  constitution.  It  ap- 
pears from  the  Journals  that  the  bill  passed 
Its  three  several  readings  in  each  house  on 
three  several  days,  and  that  the  yeas  and 
nays  were  duly  entered  on  the  Journals  on 
tbe  second  and  third  readings  In  each  house. 
On  the  third  reading  in  the  smate  the  bill 
was  amended  by  Inserting  the  words  "a  ma- 
jority of";  and  as  thus  amended  the  bill 
passed  Its  third  reading,  and,  being  sent  back 
to  the  house  of  represoitatiTeSt  the  uneotf- 
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ment  was  cmicarred  in,  and  the  bfll  was  duly 
enrolled  and  ratified.  If  tlie  amendment 
were  in  a  material  matter,  It  would  be  necea- 
sary  tliat  the  amended  bill  should  be  read 
over  again  three  times  in  each  house,  with 
the  yea  and  nay  vote  on  the  second  and 
third  readings  entered  on  the  Journals.  It  Is 
the  bill  In  Its  final  shape,  not  in  another  and 
different  form,  which  requires  these  prelim- 
inaries to  Its  validity.  It  would  be  a  clear 
evasion  of  the  constitutional  guaranties  and 
of  the  restriction  upon  legislative  power,  If, 
after  a  bill  has  passed  one  house  and  two 
readings  In  the  other  in  the  required  manner. 
It  should  then  be  amended  into  something 
else;  for  in  that  case  the  bill  as  enacted  Into 
law  will  have  had  only  one  reading  in  oae 
bouse  In  the  constitutional  mode,  and  a  con- 
currence in  the  other,  without  a  yea  and  nay 
vote  recorded  on  the  Journals.  In  ordinary 
legislation,  material  amendments  may  be 
made,  even  on  the  last  reading  In  the  second 
house,  and  when  concurred  in  by  the  other 
house  the  bill  is  law.  In  such  cases  the  rati- 
fication is  conclusive  of  the  passage  of  the 
act.  Btit  It  is  otherwise  as  to  legislation 
which  the  legislature  Is  restricted  from 
passing  except  in  a  manner  epeclfically 
pointed  out  and  prescrllMd.  In  the  latter  case 
any  substantial,  material  amendment  requires 
the  passage  of  the  amended  bill  In  the  pre- 
scribed manner  de  novo.  Norman  v.  Board 
(Ky.)  18  L.  B.  A.  567.  A  statute  may  be  ordi- 
nary legislation,  not  coming  within  the  re- 
strictions of  Const,  art  2,  i  14,  except  as  to 
one  or  more  sections.  Blggst)ee  v.  Town  of 
Durham,  94  N,  C.  SOO.  Here  the  chapter  in 
question  (Laws  1887,  c:  87)  Is  not  Impeached, 
except  as  to  section  17,  and  that  section 
reads,  "It  shall  be  lawful  for  any  county, 
township,  city  or  town,  through  or  near 
which  the  said  road  may  run,  to  subscribe  for 
and  hold  stock  in  said  company  or  In  any  sec> 
tion  thereof,  In  case  any  section  be  built 
alone,  whenever  such  subscription  shall  be 
authorized  under  the  provisions  of  this  act 
a  majority  of  all  the  qualified  voters  of 
such  county,  township,  city  or  town."  The 
words  in  Italics  are  those  added  by  the 
amendment  made  on  the  third  reading  In  the 
senate,  and  afterwards  concurred  In  by  the 
house.  The  amendment  was  Immaterial,  for 
it  only  placed  In  express  words  In  the  section 
that  which  was  its  meaning  If  the  words  In 
italics  had  not  beeu  Inserted.  We  take  It 
that  the  original  requirement,  "by  all  the 
qualified  voters,"  meant  simply  "by  the  qnal- 
ifled  voters,"  or  "by  the  voters."  and  that 
has  always  been  held  to  mean  "by  a  major- 
ity of  the  qualtfled  voters";  1.  e.  that  a  ma- 
jority merely  of  those  voting  would  not  be 
sufficient  In  cases  of  this  kind,  bttt  that  the 
constltntlon  requires  a  majority  of  the  reg- 
istered voters.  Norment  v.  City  of  Charlotte, 
86  N.  O.  387;  Duke  v.  Brown,  96  X.  C.  127. 
1  8.  B.  873;  Wood  V.  Town  of  Oxford,  97  N. 
a  227.  2  8.  B.  6S3;  Lyncbbnrg  &  D.  R.  Ca 


V.  Board  of  Com'rs  of  Person  Co.,  100  N.  0. 
169.  13  8.  m  783.  We  do  not  think  that  the 
bill,  before  amendment,  meant  to  require  a 
unanimous  vote,  but  merely  a  majority  of  all 
the  qualified  voters,  instead  of  a  majority 
only  ot  those  voting.  The  reatralnhig  order 
«-as  therefore  properly  dtostrtved.  Affirmed. 


BTATB  T.  KBITS. 
(Supmne  Gonrt  of  North  Carolina.   May  2B, 

1900.) 

BMBBZZLBMRNT  —  INDICTMENT  —  BVIDBNCB— 
CONSTRUCTION  OF  STATUTE. 

1.  A  landlord  who  takes  possession  of  the 
tenant's  crop,  of  which  he  la  entitled  to  one* 
half,  and  seliB  it,  and  refases  to  account  to  the 
tenant  Cor  his  share  of  the  proceeds,  is  not 
guilty  of  embezzlement,  under  Oode,  S  1014, 
declaring  "any  officer,  agent,  clerk,  employfi 
or  servant  of  any  corporation,  person  or  co> 
partnership,  who  shall  embezzle  or  fraudulently 
convert  to  his  own  ase"  any  moser,  goods,  or 
other  chattels  belonging  to  any  omer  [letson, 
■hall  be  ^ilty  of  felony. 

2.  An  mdictment  charging  that  defendant, 
being  Intrusted  with  money  and  a  check  by  his 
tenant,  did  willfully,  unlawfully,  fraudulently, 
and  feloniously  appropriate  the  same  to  his 
own  use,  with  intent  to  embezzle  and  convert 
to  his  own  use  the  said  money  and  check,  does 
not  charge  the  crime  of  embezzlement,  under 
Code,  1 1014,  declaring  that  an  agent,  employ4, 
or  servant  who  converts  to  hla  own  use  any 
money,  goods,  or  other  chattels,  bank  note, 
check,  or  other  order  for  the  payment  of  mon- 
ey, belongint:  to  any  other  person,  shall  be 
guilty  of  embezslement. 

Appeal  from  superior  court.  Cherokee 
county;  Coble,  Judge. 
O.  L.  Keith  was  convicted  of  embecsle- 

n^ent,  and  be  appeals.  Reversed. 

The  Attorney  General,  for  the  State. 

FAIRGLOTH,  C.  J.  The  defendant  stands 
indicted  under  Code,  |  1014,  for  embezzle- 
ment. That  section  declares  tbat  "if  any 
officer,  agent,  clerk,  employe  or  servant  of 
any  corporation,  person  or  co-partnership 
*  *  *  shall  embezzle  or  fraudulently  con- 
vert to  his  own  use,  or  shall  take,  make  way 
with  or  secrete,  with  Intent  to  embezzle  or 
fraudulently  convert  to  his  own  use  any 
money,  goods  or  other  chattels,  bank  note, 
check  or  order  for  the  payment  of  money," 
etc.,  "belonglnjr  to  any  other  person  or  cor- 
poration, *  •  •  which  shall  have  come 
Into  bis  possession  or  under  his  care,  he 
shall  be  guilty  of  felony."  The  evidence  Is 
tbat  Young,  the  prosecuting  witness,  culti- 
vated the  defendant's  land,  and  was  to  pay 
one-half  of  the  crop;  that  defendant  took 
possession  of  the  crop  and  sola  It.  The  to- 
bacco belonged  to  Keith  and  Young  and  the 
proceeds  of  sale  belonged  to  Keith  and 
Young,  and  Keith  has  never  paid  Young  his 
share  of  the  proceeds.  Is  this  embezzle- 
ment? As  a  crime,  embezzlement  Is  un- 
known to  the  common  law.  A  fraudulent 
appropriation  to  one's  own  use  of  the  money 
or  goods  of  another  waa  only  a  breach  oi 
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trust,  reiredial  le  by  civil  proceea  only.  As 
a  criminal  t^unsQ  embezzlement  Is  exclu- 
BlTely  of  statutory  origin,  and  is  a  felony 
or  misdemeanor,  as  such  statutes  may  de- 
dare.  Oiir  legislature  has  declared  In  ser- 
eiml  instances  that  misappropriation  of  the 
money  or  goods  of  another  with  intent  to 
embezzle  the  same  shall  be  an  Indictable 
offense,  ana  has  declared  It  to  be  a  felony 
In  some  cases  and  a  misdemeanor  In  others. 
They  are  found  in  our  Code.  Lessor  and 
lessee  are  not  partners  (Code,  8  1T44);  pos- 
session of  crops  deemed  vested  in  lessor  (Id. 
§  1754);  when  the  lessee  is  deprived  of  the 
actual  possession  oi  bis  crop,  he  is  left  to 
bis  clrll  remedy  (Id.  {  1755).  upon  the  facts 
In  this  case  the  defendant  cannot  be  treated 
as  an  "ofHcer.  agent,  clerk,  employe,  or  serv- 
ant" of  his  tenant.  They  are  Joint  owners 
of  the  crop,  with  possession  deemed  to  be 
vested  In  the  defendant  landlord.  The  de- 
fendant has  sold  the  crop,  and  has  the  pro- 
ceeds In  his  possession.  His  failure  and 
refusal  to  pay  the  tenant  his  share  is  a 
breach  of  trust  as  at  common  law.  No  stat- 
ute has  made  It  a  crime,  either  as  a  felony 
or  a  misdemeanor.  Tbe  indictment  charges 
tiiat  the  defendant  was  Intrusted  with  mon- 
ey and  a  check  by  the  witness  (proceeds  of 
the  sale),  and  wiluuiiy,  unlawfully,  fraudu- 
lently, and  felonionsly  appropriated  tbe  same 
to  his  own  use  with  intent  to  embezzle  and 
convert  to  his  own  use  the  said  money  and 
check.  This,  as  we  have  said.  Is  only  a 
breach  of  trust  at  common  law,  and  we 
have  no  statute  declaring  It  to  be  a  crime. 
Tbe  bill  of  indictment  therefore  charges  no 
criminal  offense.  State  v.  Barton,  125  N. 
C.  702,  SI  S.  B.  508.  Wltb  this  conclnsloD 
we  need  not  consider  any  other  exception. 
Error. 


SMITH  7.  WimiNGTON  &  W.  R.  CO. 
(Snpreme  Conrt  of  North  Carolina.   May  20. 

1900.) 

MASTER  AND  SERVANT— DAMAGES— EVIDBNCB 
-INSTRUCTIONS  TO  JURY-APPEAL  AND  ER- 
ROR—CASE ON  APPEAL  — TESTIMONY  TM- 
PROPKRliY  INCLUDED  —  DOUBTFUL  TESTI- 
MONY—RE  VERS  AL-SC  OP  B  OF  NEW  TRIAL. 

1.  Where,  in  an  action  by  a  servant  for  in- 
juries, there  was  no  erldence  as  to  his  loss  of 
time,  payment  for  medical  attention,  or  en- 
durance of  meDtaJ  anguish,  it  was  error  to  in- 
struct that  he  was  entitled  to  recover  therefor. 

2.  Where  the  trial  judge  considered  testi- 
mony as  to  De;;ligeDce  of  a  master  causing  an 
injnrr  as  improperly  iDcluded  in  the  case  on 
uppoul,  nnd  such  testiinooy  was  thereafter  in- 
cTud(.>d  in  a  etalement  of  the  case  in  response 
to  a  foi'tinrari,  wlilcfa  sach  judge  certified  that 
he  considered  correct,  after  consideration  of 
numei-ou8  alfida^itM  and  hearing  arguments, 
and  error  appeared  on  the  issue  of  damageB, 
requiring  reversal,  a  new  trial  should  not  be 
restricted  to  the  trial  of  such  issue,  though  the 
uncertainty  as  to  such  testimony  m^t  not  be 
sufficient  to  warrant  reversal. 

Appeal  from  superior  coort.  Baminon  conn- 
tf ;  Adams,  JndCc. 
Action  by  Frank  Smith  against  the  Wil- 


mington &  Weldon  Railroad  GomfMUiy.  BYom. 
a  Judgment  in  favor  at  plaintlfff  defendant 
appeals.  Reversed. 

Junius  Davis  and  H.  L.  Steven^  for  ap- 
pellant. Armlstead  Jones  and  Womack  ft 
Hayes  (E.'W.  &  J.  D.  Kerr  and  V.  B.  Cooper, 
on  the  brief),  for  appellee. 

MONTGOMERY,  J.  This  action  was 
brought  by  the  plaintiff  to  recover  damages 
against  the  defendant  company  for  a  peraonal 
Injury  sustained  by  the  phiintlfl  while  In  the 
performance  of  work  for  the  defendant 
which  the  plaintiff  alleges  was  dangerooa, 
and  tbe  eharacter  of  which  was  unknown  to 
htm  at  the  time  be  sustained  the  Injury.  On 
the  issue  of  damages,  bis  honor  Instructed 
tbe  Jury  that,  if  tbe  plaintiff  was  entitled  to 
recover  at  all,  be  was  entitled  to  recover  such 
damages  as  would  compensate  him  for  the 
loss  of  his  time,  for  the  money  paid  ont  by 
him  for  medical  attention,  for  the  physical 
pain  be  had  suffered,  for  the  mental  anguish 
he  had  endured,  and  for  the  deterioration  in 
his  labor  as  a  carpenter.  We  have  carefully 
read,  over  and  again,  every  line  of  the  evi- 
dence; and  tbere  Is  not  a  word  In  reference 
to  the  time  lost  by  the  i^alntlff.  nor  of  any 
money  paid  out  by  blm  for  any  medical  at- 
tendance, nor  of  any  mental  anguish  endnrctl 
by  bim.  There  was.  therefore,  error  In  that 
Instruction,  for  which  there  must  be  a  new 
trlaL  We  would  restrict  tbis  new  trial  to 
the  Issue  as  to  the  damages  the  plaintiff  Is 
entitled  to  recover,  but  for  the  fact  that  we 
have  grave  doubts  as  to  whether  tbe  case 
on  appeal  Is  tbe  real  ease  as  it  waa  tried. 
When  this  case  was  first  called,  a  letter  was 
read  by  tbe  counsel  of  tbe  defendant  from 
his  honor.  Judge  Adams,  who  tried  tbe  case 
below.  In  whI<A  It  was  stated  that  a  part  of 
the  testimony  of  die  plaintiff,  to  wit:  "Since 
my  Injury,  I  have  heard  Nelms  say  it  [the 
work]  was  dangerous,  and  he  said  he  bad 
told  tbe  officers  of  the  company  that  It  was 
dangerous.  Nelms  went  to  my  boarding 
bouse  after  1  was  hurt,  and  be  said  during 
that  visit  that  he  told  the  company  It  was 
dangerous,  at  tbe  time  they  gave  him  fte  or- 
ders to  change  the  work,"— -ought  not  to  have 
been  embraced  In  tbe  case  on  appeaL  Bis 
bonor  further  wrote  tiiat  his  notes  did  not 
show  such  testimony,  and  that  he  bad  no 
recollection  of  the  same.  His  language  was: 
"I  bave  no  recollection  of  this  evidence;  and 
am  confident  tbe  witness  did  not  so  testify, 
and  did  not  Intend  to  Inclnde  It  in  the  case  on 
appeal."  A  certiorari  was  granted  hy  tbia 
court,  and  the  cause  Is  now  here  uptn  the 
statement  of  the  case  made  up  by  Judge 
Adams  In  response  to  the  certiorari,  with  tbe 
same  testimony  of  Smith,  tbe  plaintiff,  in- 
cluded. Tbe  certificate  ot  Judge  Adams  la  In 
tbe  following  words:  "After  the  forestring 
case  was  settled,  as  above  shown,  and  upon 
aflldavlt  having  been  filed  with  me.  I  waa  of 
tbe  opinion  that  tbere  bad  been  a  mistake 
made  with  reference  to  the  testimony  of 
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Frank  Bmttb.  Since  that  time  I  haTe  care- 
tuUy  gone  over  tbe  notes  ot  the  testimony, 
■and  after  considering  tbe  nnmerons  affidavits 
on  botb  aides  aa  to  what  the  witness  swore 
to,  and  after  hearing  argament  on  both  sldefii 
I  now  certify  the  foregoing  aa  a  correct  state- 
ment of  the  case  on  appeal."  If  this  was 
tbe  only  matter  which  the  defendant  had  a 
right  to  complain  of,  it  mlgbt  not  be  sufficient 
to  warrant  the  court  In  sending  the  matter 
back  for  a  new  trial.  Bat  as  the  case  Is  to 
be  tried  again  because  of  the  error,  as  we 
bave  seen.  In  the  Instruction  which  was  given 
to  tbe  Jury  on  tbe  question  of  damages,  we 
are  decidedly  of  the  opinion  that  the  new 
trial  should  not  l>e  restricted  to  the  trial  of 
tbe  issue  on  damages.  Of  course,  we  Intend 
no  reflection  npon  bis  honor.  Judge  Adams; 
but  tbe  whole  matter  sbows  that  his  own 
recouectlon  of  the  testimony  was  not  like 
that  of  the  varlons  persons  who  made  affi- 
davits in  r^erence  to  tbe  matter,  and  tbat  he 
acted  becaose  of  the  effect  produced  on  his 
mind  by  the  number  of  the  affidavits,  and  the 
posltlTeDess  of  their  statements,  and  the  ar- 
ffoment  of  connsel  of  the  defendant  He  did 
not  state  that  his  recollection  had  been  re- 
freshed, or  tbat  his  notes  contained  the  tes- 
timony.  He  was  In  doubt.   New  triaL 


VANDYKE  V.  FARRI8  et  al. 

<Sni>reine  Court  of  North  Carolina.    May  29, 

1900.) 

PROCBSSIONINQ  PROCEED  IN  O-^DOHENT^ 
SUBSEQUENT  EJECTMENT— PLEA 
IN  BARr-EFFECT. 

Code,  c  48,  at  anmded  (section  1929),  pro- 
Tided  that  any  person  whose  land  was  pro- 
cefsinnpd  to  him  thereunder  should  be  deem- 
ed and  adjudged  to  be  the  sole  owner  there- 
of, and  miebt  pive  such  proceedini;  in  evidence 
In  any  suit  commenced  against  him  for  tbe 
land.  In  decisions  on  these  statutes  it  had 
been  pointed  ont  that  this  means  of  conferring 
title  was  in  derogation  of  the  common  law. 
was  attended  with  crave  dangers,  and  should 
be  strictly  construed.  Acts  1883,  c.  22,  re- 
pealing the  former  statutes,  authorized  the  in- 
Mtitutioo  of  such  proceedings  to  locate  boundary 
lines,  but  omitted  the  provision  as  to  the  ef- 
fect of  sneh  proceedings  on  title.  Hrld,  that 
the  le^ature  would  be  presumed  to  bave  in- 
tended to  avoid  the  dangers  pointed  out  as  ex- 
isting in  the  earlier  provisions,  and  hence  a 
^ocessioning  proceeding  inatitnted  by  plaintiff 
against  defendant  under'  Acts  16^  e.  22,  could 
not  be  pleaded  In  bar  of  plaintiff's  subsequent 
ejectment  for  the  lands. 

Aroeol  titxak  superior  court,  Gast<m  county; 
Sterbuck,  Judge. 

Action  by  J.  U  Vandyke  agatnet  T.  C.  Par- 
ris  and  others.  From  a  judgment  In  favor 
of  defendants,  plaintiff  anwals.  Reversed. 

Webb  &  Webb,  for  appellant  George  F. 
Bason,  for  appellees. 

FAIRCLOTH,  a  J.  This  Is  an  action  of 
ejectment  The  defendants,  after  denying 
ttao  allegations  of  tbe  complaint,  entered  a 
^ea  In  l»r  o(  ttt«  actkm,  and  tlM  case  wm 


tried  on  that  plea  hIodc.  His  honor  held  that 
the  evidence  and  judgment  relied  on  in  sup- 
port of  tbe  plea  were  an  estoppel  against 
the  plaintiff,  and  the  plaintiff  appealed.  The 
plea  was  that  In  1893  the  plaintiff  Instituted 
a  processioning  proceeding  before  the  clert: 
against  the  defendant,  to  locate  the  line  be- 
tween plaintiff  and  defendant,  under  the  act 
of  1893,  c.  22,  and  that  judgment  was  en- 
tered against  the  plaintiff  for  costs,  from 
which  no  appeal  was  taken.  At  the  trial  of 
the  present  action  it  was  admitted  by  the 
plaintiff  that  said  processioning  proceedings 
and  judgment  therein  were  In  all  respects 
regular,  and  in  strict  compliance  with  the  act 
of  1893.  c.  22.  It  was  admitted  by  both  par- 
ties tbat  the  question  presented  Is  whether, 
after  said  processioning  proceedings,  the 
plaintiff  can  bring  en  action  in  the  superior 
court  to  recover  the  same  land.  We  have  to 
consider  this  question  without  any  argument 
or  authorities  cited  by  counsel  Do  the  pro- 
ceeding before  the  clerk,  and  his  judgment 
therein,  simply  establish  a  line  between  the 
parties,  without  determining  the  title  to  the 
land  on  either  side  of  the  line?  The  act  of 
1893,  c.  22,  repeals  chapter  48  of  the  Code. 
Tbat  chapter  was  an  innovation  on  the  com- 
mon-law remedy  In  settling  titles  to  land, 
and  Is  therefore  to  be  strictly  construed. 
Several  cases  came  to  this  court  thereunder, 
but  practically  nothing  was  accomplished  In 
any  case.  The  original  act  Indicated  that 
two  processlonlngs  would  be  conclusive  as  to 
title.  As  amended  (Code.  !  1929),  It  declared 
tbat  "any  person  whose  land  shall  be  pro- 
cessioned to  him,  according  to  the  dlrectioo 
of  this  chapter,  shall  be  deemed  and  ad- 
judged to  be  tbe  sole  owner  thereof;  and 
upon  any  suit  commenced  for  such  lands  the 
party  in  possession  may  plead  and  give  tbe 
proceedings  under  this  chapter  In  evidence." 
And,  singularly,  no  decision  has  been  found 
on  the  question  now  presented.  The  Infer- 
ence Is  that  under  Code,  c.  48,  the  proces- 
sioning proceedings  would  establish  title,  and 
hence  this  cowet  required  strict  conformity 
In  every  particular.  In  Hoyle  v.  Wilson.  29 
N.  C.  466,  Ruffln,  a  J.,  said:  "Indeed,  the 
very  Important  and  conclusive  effect  given  by 
tbe  statute  to  these  Inquisitions,  whereby 
two  of  them  vest  an  absolute  title,  requires 
tbe  court  to  exercise  tbe  utmost  vigilance  to 
prevent  surprise  and  Injury  to  the  true  own- 
era  of  land  by  tolerating  any  undue  laxity  in 
the  proceedings."  In  Cansler  v.  Hoke,  14 
N.  O.  268,  Hall,  J.,  for  the  court,  said:  "When 
I  observed  that  the  first  act  *  •  •  de- 
clared that  any  person  whose  land  was  twice 
processioned  according  to  that  act  shall  be 
deemed  and  adjudged  the  sole  owner  of  sucb 
land,  and  that  It  was  supposed  that  clause 
gave  a  title  to  land  which  might  be  twice 
processioned  under  the  act  of  1702,  I  could 
not  but  consider  it  as  a  proceeding  fraught 
with  danger  to  the  rights  of  land  proprietors, 
and  felt  myself  altogether  justified  in  throw- 
ing array  legal  Impediment  In  the  vay  of  a 


Digitized  by 


172 


86  SOUTHEASTBBN  BEPOBTEB. 


tlUe  to  be  thus  coDBummated."  The  act  of 
1893  contains  no  language  similar  to  that 
above  quoted  (Code,  §  1929),  on  -which  the 
remarks  of  Judges  Kuffln  and  Hall  were 
predicated,  and  leaves  the  Inference  that  the 
legislature  desired  no  longer  to  continue  the 
danger  referred  to  by  those  Judges.  In  Wil- 
liams T.  Hughes,  124  N.  0.  8,  32  S.  EL  325,  it 
was  held  that  la  processioning  under  the  act 
of  1893,  c.  22,  the  title  was  not  In  Issue;  and 
In  Wilson  T.  Alleghany  Co.,  124  X.  C.  7,  32  S. 
B.  826,  that  an  auxiliary  remedy  by  Injunc- 
tion could  not  be  given  In  such  processioning 
proceedings,  because  there  was  no  substan- 
tive relief  under  said  act  Upon  these  con- 
siderations, and  our  own  reasoning,  our  opin- 
ion Is  that  the  act  of  1898,  c.  22,  provides 
that  a  line  or  lines  may  be  established  as 
therein  provided  if  the  parties  desire  to  do 
so,  but  does  not  prohibit  either  party  from 
asserting  his  rights  as  to  the  title  to  the 
same  land.  What  benefit  the  act  confers  to 
the  citizen.  It  is  not  our  province  to  say.  We 
think,  therefore,  that  his  honor  was  In  error 
Id  holding  that  the  defendants*  plea  was  a 
bar  to  the  ^alntifTs  action.  Error. 


DUNN  T.  BEAMAN  et  at 
CStB^«iM  Oonrt  of  North  Carolina.    May  2^ 
1000.) 

gXECDTORS  AND  ADHlNISTRATORS-CZiAtlfS- 
RBFBRBNCB  —  CREDITORS'  BILL  —  ARBITRA- 
TION —  AWARD  —  WITNESSES  —  GUARDIAN  — 
INDEBTEDNESS  TO  WARD— LIMITATIONS. 

1.  Code,  S  1448,  authorizes  a  creditor  of  a 
deceased  person  to  sue  hi»  personal  repreaenta- 
tlve  on  behalf  of  himself  and  all  other  cred- 
itors, and  section  1420  allows  an  executor  or 
administrator  to  arbitrate  disputed  claims 
against  his  decedent's  estate.    Held,  tbat  the 

groceedings  authorized  by  section  1420  were 
etween  the  creditor  and  personal  representa- 
tive in  the  ordinary  course  of  administration 
only,  and  hence  an  award  in  a  proceeding  un- 
der such  section,  brought  after  the  filing  of 
the  creditors'  bill  under  section  1448,  was  prop- 
er^ disallowed  In  the  creditors'  suit. 

2.  Iliat  decedent's  administrator  and  chil- 
dren were  made  parties  defendant  In  the  cred- 
itors' suit  did  not  authorize  them  to  refer  a 
claim  by  the  children  against  the  estate  to  ar- 
bitration, as  aathoiized  by  Code,  I  1426,  and 
require  the  referee  in  the  creditors*  action  to 
ailnw  the  award  made  on  such  reference. 

3.  Code,  S  590,  declares  that  a  person  interest- 
ed in  an  action  or  proceeding  shall  not  be  exam- 
ined in  bis  own  interest  against  the  personal  rep- 
resentative of  the  deceased  person  concerning  a 
personal  tranaaction  or  communication  between 
the  witness  and  the  deceased  person,  onleas 
such  executor  and  administrator  is  first  exam- 
ined respecting  the  same.  Held,  that  children 
seclcing  to  charge  their  deceased  father's  estate 
with  proceeds  arising  from  a  sale  of  land  as 
guardian  wne  Incompetent  to  prove  hia  non- 
payment of  the  indebtedness  or  failure  to  in* 
form  them  respecting  the  same. 

4.  Where  a  father,  as  gnardian  of  his  chil- 
dren, filed  a  bill  with  three  of  them  for  parti- 
tion of  lands  devised  to  them,  and  the  land 
wns  sold  under  a  decree,  the  children  were 
charged  with  notice  thereof,  and  hence  were 
nnt  entitled  to  claim  the  proceeds  of  the  sale 
frpm  the  father's  estate  as  against  his  credit- 
ors after  the  period  of  limitation  had  run 
against  the  claim,  on  the  ground  that  his  con- 


cealment of  his  Indebtedness  amounted  to  oon- 
structive  fraud. 
Faircloth,  O.  J.>  dissenting. 

Appeal  from  aoperior  court,  Sampson  coan- 
ty;  nmborlake.  Judfe. 

BUI  b7  W.  A.  Dunn.  ncelTer,  against  If. 
B.  Beaman,  administratrix  of  the  estate  of 
J.  B.  Beasoian,  deceased,  and  othos,  to  sob- 
ject  real  estate  to  the  payment  of  debts. 
Wrom  a  judgment  In  favor  of  defendants,  tlie 
receiver  appeals.  Beversed. 

B.  O.  Burton  and  H.  G.  Connor  &  Son,  for 
appellant.  Alien  &  Oortcb,  J.  D.  Kerr,  Mar- 
Ion  Butler,  and  F.  B.  Cooper,  for  appellees. 

CLABK,  J.  This  {nroceedioc  was  beffon 
by  a  creditor  of  John  B.  Beaman,  deceased* 
on  the  28d  of  February,  18M.  against  the  ad- 
minlBtratrix  ol  said  Beaman  and  bis  heirs  at 
law  to  procure  a  settlement  of  his  estate,  and 
to  subject  his  realty,  under  the  provisions  of 
Code.  I  144&  At  FebruaiT  term.  18S6.  a 
referee  was  appointed  "to  ascertain  the  In- 
debtedness  of  the  estate  and  the  parties  to 
whom  it  was  due."  Some  time  after  this  ac- 
tion was  began,  the  children  of  John  B.  Bea- 
man, claiming  tbat  their  father  was  Indebted 
to  them  la  tbe  sum  <rf  $10^725,  with  Interest 
thereon  from  July  16,  1861,  for  proceeds  of 
realty,  which,  as  tbe  guardian  of  aome  of 
them,  he  had  procured  to  be  sold,  agreed 
wltb  tbelr  co-defendant  and  sister,  the  ad- 
ministratrix, to  refer  the  claim  under  Code. 
I  1^6w  The  referees  reported  on  April  1. 
1886,  allowing  the  claim  In  full,  althoi^ 
three  of  the  children  were  of  full  age  at  tbe 
time  of  ttie  sale  In  1861,  and  parties  to  the 
proceeding  under  which  the  land  was  sold. 
The  referee  In  this  action  properly  disallowed 
the  claim  based  upon  such  award  undo' 
Code,  I  1420k  and  ruled  that,  after  one  cred- 
itor has  Instituted  a  credltws'  bill,  be  cannot 
be  cut  off  from  contesting  another  creditor's 
claim,  and  pleading  the  statute  against  It,  b7 
a  collateral  proceeding  between  the  admin- 
istratrix and  such  other  creditor.  The  pro- 
ceedings authorized  by  section  1426  are  be- 
tween a  creditor  and  the  personal  represen- 
tatlTe  In  the  ordinary  course  of  admlnlstn- 
tlon,  and  have  no  application  when  an  actltm 
has  been  begun  under  Code,  S  1448.  to  take 
the  admlDl8tratl(Hi  Into  tbe  hands  of  tbe 
court,  which  thereupon  appoints  the  referee 
to  ascertain  the  Indebtedness,  and  a  commla- 
slcmer  to  seD  tbe  property,  and  takes  In  band 
the  settiement  ot  the  estate.'  Besides,  the 
children  and  heirs  at  law  of  Beaman.  as  w^ 
as  the  administratrix,  who  assented  to  the  at- 
tempted refer^ce.  were  parties  defendant  In 
this  action,  and  bound  by  the  reference  here- 
in to  determine  the  Indebtedness.  However, 
tbat  side  is  not  appealing,  and  the  rejection 
of  the  attempted  award  of  April  1.  1896,  la 
not  really  before  us  upon  any  exception.  The 
referee  allowed  the  dalm  ot  those  five  of  the 
eight  children  who  were  wards  Dt  Beaman 
at  the  time  of  the  sale,  and  that  brings 
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Ibe  ^lestloD  of  tiie  statute  of  limitations,  the 
declBloD  of  whlcb  In  favor  of  the  plaintiff 
nn^ers  It  umecessary  to  discuss  bis  excep- 
tions to  tbe  admission  of  evidence.  It  Is 
proper,  however,  to  say  tbat  the  chUdrm 
seeking  to  prove  their  claims  against  Uie 
•estate  of  John  B.  Beam  an  were  Incompetent, 
under  Code,  S  DOO,  to  prove  nonpayment  of 
the  Indebtedness  to  them  by  their  father, 
or  that  he  never  Informed  them  of  this  In- 
debtedness, and  it  was  error  to  admit  their 
testimony. 

The  referee  finds  as  facts  that  on  Febro- 
arr  19,  1861,  John  R.  Beaman  guallfled  as 
euardian  of  his  five  minor  children;  that  at 
February  term,  1861,  as  their  gnardian,  and 
with  the  Joinder  as  parties  with  him  of  his 
three  adult  children  and  their  hnsbands,  he 
filed  a  petition  for  sale  for  partition  of  1,350 
acres  of  land,  which  had  been  devised  to  Ills 
said  children  by  one  Cbrraway.  Tbe  prop- 
erty was  sold  at  the  price  of  ^10.800  to  one 
Cobb,  who  paid  the  purchase  money,  netting 
$10,725  after  deducting  court  costs,  to  the 
clerk  and  master,  who  executed  a  deed  to 
the  purchaser  upon  confirmation  of  the  sale. 
The  referee  finds  that  the  flve-elghths  belong- 
ing to  the  wards  was  paid  over  to  John  R. 
Beaman,  guardian,  but  that  there  is  no  evi- 
dence that  tbe  shares  of  the  three  adults 
ivere  paid  to  him.  He  finds  that  none  of  said 
wards  have  been  paid  tbelr  shares  by  their 
father,  and  that  they  tiad  no  knowledge  of 
the  facta  upon  which  their  claim  is  based, 
until  within  three  years  before  their  said 
•claim  was  presented  to  'him  at  the  hearing, 
March  17,  1897.  As  the  referee  finds  that 
-the  assets  of  tbe  estate  are  Insufficient  to 
pay  all  the  indebtedness,  any  creditor  has 
tbe  right  to  set  up  the  statute  of  limitation 
(which  is  here  pleaded  by  the  plaintiff) 
against  any  other,  although  it  has  not  been 
pleaded  by  the  administrator.  Wordsworth 
V.  Davis,  76  N.  O.  159;  Gates  v.  Ully.  84 
N.  0.  643;  Lockhart  v.  Ballard.  113  N.  C.  292. 
18  S.  E.  341.  The  statute  of  limitation  be- 
ing pleaded,  the  burden  Is  upon  the  claimants 
to  show  that  they  are  not  barred.  House  v. 
Arnold.  122  N.  C.  220,  29  S.  E.  334,  and  numei^ 
ous  cases  there  cited.  The  youngest  of  the 
five  wards  living  July  15,  1861.  was  neces- 
sarily of  age  some  time  prior  to  July  16, 1882; 
and  in  fact  the  age  of  the  youngest  person, 
which  is  found  by  the  referee,  is  that  of  John 
K.  Beaman,  Jr..  who  became  of  age  March  2, 
1870.  The  referee  held  that  tbe  Umitatitai 
of  an  action  by  a  ward  against  his  guardian 
la  10  years  from  bis  arrival  at  age,  when  no 
account  Is  filed  (Kennedy  v.  Cromwell,  108  N. 
a  1,  13  8.  E.  135).  and  as  to  him  the  10-year 
bar  was  completed  March  2,  1889,  prior  to 
chapter  269,  Laws  1888,  whlcb  was  ratified 
on  the  6th  of  March,  1889.  The  provisions 
of  Code,  I  155(9).  allowing  three  years  from 
discovery  of  a  fraud,  applied  only  to  "cases 
heretofore  solely  cognizable  in  courts  of 
equity,"  and  an  action  by  a  ward  for  recov- 
-erj  of  an  anunmt  dne  him  toy  Us  guardian 


could  have  been  brought  in  a  court  of  law, 
and  hence  the  yoongest  of  these  wards  was 
barred  March  2,  1889.  Tbe  referee  holds, 
however,  and  was  sustained  by  the  Judge  be- 
low, that,  though  "tbls  claim  was  already 
barred  when  chapter  269.  Laws  1880,  was 
passed,  it  was  revived  thereby."  That  chap- 
ter struck  out  tbe  words,  "In  cases  hereto- 
fore solely  cognizable  In  courts  of  equity." 
from  section  155(9)  of  the  Code.  The  ruling 
that,  though  a  debt  is  barred  by  the  statute 
of  limitation,  the  legislature  may  remove  the 
bar  by  repealing  tlie  limitation  after  it  has 
accrued,  is  within  the  reasoning  of  Pearstm, 
C.  J.,  in  Hinton  v.  HInton,  61  C.  410,  and 
Is  sustained  by  Justice  Miller  in  Campbell 
V.  Holt.  115  U.  S.  620,  6  Sup.  Ct  209,  29  L, 
Ed.  483.  decided  In  1886;  the  court  in  the 
latter  case  holding  that  this  is  true  as  to  a 
debt,  though  not  as  to  the  title  to  property 
which  has  ripens^  because  time  does  not 
pay  the  debt,  but  time  may  vest  tbe  right  of 
property.  On  the  other  hand,  it  has  been 
held  by  the  supreme  court  of  this  state  (1884) 
in  Wfaitehurst  v.  Dey,  90  N.  CL  64Z,  that  the 
legislature  cannot  revive  a  rtght  of  action  as 
to  a  debt  when  it  has  become  barred  by  tbe 
lapse  of  time;  though  it  is  true  tbe  decision 
was  not  necessary  to  the  disposition  of  that 
case.  The  point  is  an  interesting  and  im- 
POTtant  one,  but  it  is  not  necessary  that  we 
pass  upon  It,  for  there  la  no  state  of  tects  to 
which  it  Is  applicable. 

There  ia  no  ailegaticm  of  fraud  as  to  John 
R.  Beaman  In  the  pleadings  filed  by  bis  chil- 
dren as  the  foundation  of  their  claim;  noth- 
ing beyond  tbe  mere  averment  that  they  (the 
children)  were  not  aware,  till  1894,  of  the 
sale  of  the  land  and  the  receipt  of  the  money 
by  their  father.  There  is  no  averment  of 
any  fraudulent  concealment  or  any  conceal- 
ment of  the  facts  by  him.  The  averment 
made  Is  not  sufficient  to  predicate  a  finding 
of  fraud,  nor  is  there  any  proof  of  fraud,  nor 
is  there  any  evidence  tending  to  show  fraud 
on  his  part  Counsel  for  the  children  dis- 
avow any  Intention  to  charge  their  father 
with  fraud  in  fact,— "any  Intentional  or  will- 
ful fraud,"— but  say  that  their  ignorance  of 
the  facts  Is  proof  of  constructive  fraud  by 
bim.  It  shows  their  confidence  in  their  fa- 
ther, from  whom  they  expected  to  receive  a 
large  estate,  and  who  In  fact  made  them 
large  advancements,  and  tbelr  abandonment 
of  all  matters  to  blm;  but  the  Inferential 
finding  of  fact  (for  it  is  not  directly  made)  by 
the  referee  of  "fraudulent  concealment"  by 
him  Is  without  any  evidence  or  any  allega- 
tion In  the  pleadings  to  support  It,  and  the 
exception  on  that  ground  must  be  stistalned. 
The  children  had  legal  notice  of  the  facts. 
Hie  will  of  Garraway,  under  which  their  title 
accraed.  was  probated  and  recorded  In  1844; 
tbe  land  devised  to  them  was  sold  for  par- 
tition in  1861  at  the  court-house  door,  after 
due  advertisement,  under  a  decree  In  equity; 
the  iffoceedlngs  In  equity  were  duly  recorded, 
to  which  three  ct  the  children,  who  wars 
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adolta.  togetiier  wltit  their  hosbaiKU,  were 
partleB  praying  the  aale;  and  tiie  deetee  of 
conflrmatltHi  was  properly  enrolled.  The 
deed  from  tlie  cleric  and  maater  to  the  pnr- 
cbaaer  was  duly  recorded  In  the  regstOT'fl 
office,  and  was  notice  to  the  children  as  Treil 
as  b)  all  the  wodd,  and  they  were  put  on  no* 
tice  by  the  recitals  therein  contained.  There 
was  the  widest  and  moat  entire  publicity, 
and  an  entire  absence  ut  any  proof  tending 
to  fix  John  B.  Beaman's  memory  wltli  the 
Btaln  of  any  fiand  lymn  his  chOdtoi.  The 
sale  was  In  ISttl.  The  youngest  ward  be- 
came of  age  In  1870.  They  all  lived  la  the 
county.  It  aeems.  ueept  one,  who  bad  left 
the  state;  and  It  Is  not  to  be  held  that  all 
throogh  these  years  there  was  constnxtlvel; 
a  *^ndulent  cwcealmenf '  of  a  transaction 
conducted  with  mdi  publicity.  The  Umltsr 
tion  Is  not  "three  years  from  the  dlscoTery 
by  a  party  of  rights  blt^prto  unknown  to 
blm,"  but  "tram  the  dl8C0TK7  of  facts  con- 
stltntlng  fnud."  The  children  may  have 
been  ne^lgent  In  Inquiring  aa  to  their  rlf^ts, 
or  In  aaserting  them,  or  may  have  forgotten 
facts  which  Hibt  once  knew,  and  which  three 
jf  them  are  conclusively  fixed  with  having 
known  at  the  time  of  the  sale  (since  they 
cannot  Impeach  the  decree  collaterally);  but 
there  Is  nothing  to  sustain  a  finding  ot  fraud. 
This  being  so,  the  act  of  1889  has  no.  beaiing 
and  requires  no  dlscussloD.  Brror. 

FAIBOUXCH,  a  J.,  dissents. 


DtJNN  V.  BEA&IAN. 
(Supreme  Court  ot  North  Canriina.   Uay  SO, 

1900.) 

APPKAL  AND  ERROR— FINDING— REVIEW— EX- 
BCUTORS  AND  ADMINISTRATORS-CLAIBIS— 
PARTNERSHIP-^DGHKNTS-DBKAND. 

1.  A  finding  of  fact  by  a  i-eferee,  approved 

1)7  the  trial  eonrt.  ia  conclasiTe  on  appeal, 
where  there  is  evidence  to  sustain  it. 

2.  Where  two  of  the  partners  of  a  firm  paid 
a  judfcment  to  the  Judgment  creditor,  sudi  pay- 
ment extinguished  the  judfriDent.  and  the  as- 
signee thereof  was  not  entitled  to  prove  it  as  a 
claim  against  the  estate  of  the  tliird  partner. 

Appeal  from  superior  court,  Sampson 
county;  Timberlake,  Judge. 

Action  by  W.  A.  Dunn,  receiver,  etc., 
against  M.  R.  Beaman,  executrix  of  the  es- 
tate of  J.  B.  Beaman,  deceased,  in  which 
M.  J,  Hobbs  sought  to  estabiub  a  claim 
against  tite  estat&  From  a  Judgment  dla- 
Bolvlng  the  claim,  Uobbs  appeal  Affirm- 
ed. 

Stevens  ft  Beasley  and  (3eo.  B.  Butler,  for 
appellant  H.  O.  Connor  ft  Son  and  R.  O. 
Burton,  for  appellee. 

CLABR.  J.  This  was  a  proceeding  by  a 
creditor  under  Code,  S  1448,  to  compel  an 
account  and  setUement  of  the  estate  of  John 
R.  Beaman.  The  claim  of  M,  J.  Hobbs,  the 
appellant,  was  No.  17,  as  numbered  by  the 
referee.  The  appellant,  Hobbs,  contended 


tiut  be  was  asstgnM  ot  a  faSgmmt  iHildi 
lud  been  rendered  agalxut  a  firm  composed 
of  John  B.  Beaman,  J.  A.  V&xeO,  and  T.'M. 
Ferrell.  The  referee  found  that  Hobbs  paid 
w  money  to  the  plointlfl  In  the  ezecntloii, 
but  that  said  money  was  "really,  thon^ 
not  directly,  paid  to  him  by  the  judgmoit 
debtors,  J.  A.  and  T.  M.  FenelL"  This  find- 
ing of  fact  was  approved  by  tiie  Judg& 
There  being  evidence  tending  to  support  the- 
findlng,  It  is  condnelve  on  aiipeaL  dark^fr 
Code  (3d  Bd.)  I  422,  and  cases  dted.  The 
condnslon  of  law  follows  that  the  claim  of 
li.  J.  Hobbs  was  extinguished,  and  properly 
disallowed.  Whatever  balance.  If  any,  Is- 
due  the  Ferrella  on  a  settlement  of  their 
partnership  acoonnts  against  John  B.  Bee- 
man  couid  be  proveo  against  Beaman's  es- 
tate in  this  action.  If  not  barred  by  the  stat- 
ute of  limitations.  This  Is  not  the  case  of  » 
surety  paying  the  debt  of  a  principal,  and^ 
If  it  had  been,  the  judgment  was  eztlnguiata- 
ed,  because  It  was  not  assigned  to  a  trustee- 
for  the  benefit  of  the  surety.  Browning  v.. 
Portor,  116  N.  a  62,  20  B.  B.  OeL   No  erroR. 


UcCALL  V.  WEBa 

(S^mme  Omrt  of  North  (^roUna.   May  SB, 

18000 

APPEAL  AND  ERROR-^UDOUBNTS-^AFFIRM- 
ANCB  ON  APPEAL-SUBSEQUENT  HODIFICA- 
TION— REFERENCE-JURISDICTION. 

1.  After  a  jadgm  *nt  for  plaintiff  in  gno  war- 
ranto to  try  title  to  an  office  has  been  affirmed 
in  the  supreme  court,  it  is  too  late  to  more 
in  the  superior  court  for  an  order  of  reference, 
to  ascertain  the  amount  of  tees  and  emoln- 
menta  the  defendant  has  received  while  wrong- 
fully in  possession  of  the  office,  or  for  leave 
to  amend  the  complaint  so  as  to  embrace  *• 
claim  for  such  emolaments. 

2l  Plaintifrs  neglect  In  an  action  of  qno 
warranto  to  tiy  the  title  to  an  office,  to  ask  for 
a  reference  to  ascertain  the  amount  of  fees  and 
emoluments  received  by  defeudaut,  does  not 
estui>  him  from  proceeding  by  a  proper  action- 
for  the  recovery  of  such  fees  and  emoluments 
from  the  incumbent  and  his  aureties. 

Appeal  from  superior  court,  Bunemnbe 
county;  McNeill,  Judge. 

Qno  warranto  by  the  state,  on  the  rela* 
Hon  of  R.  8.  McCall.  against  Charles  A. 
Webb,  to  try  title  to  the  office  of  solicitor. 
From  an  order  overruling  plaintiff's  motl<H» 
for  a  reference  to  ascertain  the  amount  of 
fees  and  emoluments  received  by  defendant 
while  In  wrongful  possession  of  the  olBoe, 
he  appeals.  Affirmed. 

Frank  Carter,  for  appellant  T.  U.  Cobb, 
for  appellee. 

FURCHES,  J.  This  Was  originally  an  ac- 
tion In  the  nature  of  quo  warranto  by  the 
state,  on  relation  of  R.  S.  McCal^  against 
Charles  A.  Webb,  to  try  the  title  to  the  office 
of  solicitor.  Upon  the  hearing  In  the  court 
below  It  was  decided  that  the  irfalntlff  wa*- 
entltled  to  the  office,  and  a  judgment  to  that 
effect  was  rendered,  declaring  that  the  de- 
fendant was  not  entitled  to  the  said  offleCr 
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bat  tbat  McGoll,  the  relator,  was;  ODStint 
the  defendant  trom  the  office,  and  delelarLng 
tliat  the  relator  was  entitled  to  said  office^ 
to  perform  its  duties,  and  to  recelre  the  fees 
and  emoluments  thereof.  From  this  Judg- 
ment the  defendant  appealed  to  this  court, 
where  the  judgment  of  the  court  below  was 
affirmed.  125  N.  C.  243,  84  S.  fil.  430.  When 
the  Judgment  of  this  court  was  certified  to 
the  superior  court  of  Buncombe  coimty,  the 
plaintiff  moved  for  an  order  of  reference  to 
ascertain  the  amount  of  fees  and  emolu- 
ments the  defendant  had  received  while  be 
was  wrongfully  In  possession  of  said  office. 
This  motion  was  resisted  by  tue  d^endant, 
and  the  plaintiff  then  moved  to  be  allowed 
to  amend  his  complaint  so  as  to  embrace  the 
claim  for  the  fees  and  emoluments  of  the 
office  while  so  wrongfully  held  by  the  de* 
fendant,  and  this  motion  was  also  resisted 
by  the  defendant  Both  of  these  motions 
were  refused  by  the  coart  t>etow.  and  tlia 
plalntifC  excepted  and  appealed. 

It  was  held  In  Dobson  v.  Slmonton,  100  N. 
C  56,  6  S.  E.  3U8,  that  a  Judgment  of  the 
superior  court,  affirmed  by  this  court,  could 
not  afterwards  be  changed  or  modified  by 
the  superior  court  It  was  also  held  In  Cal- 
vert T.  Peebles,  82  N.  C.  334,  that  when  this 
court  affirms  the  Judgment  of  the  sup^ior 
court  It  cannot  afterwards  be  changed  or 
modified  In  the  court  below  on  motion  of 
the  parties.  It  was  held  In  Brendie  v.  Her- 
ren,  97  N.  C.  257,  2  S.  B.  158,  that:  "After 
final  Judgment  disposing  of  the  rights  of  the 
parties,  it  is  too  late  to  Introduce  a  new 
cause  of  action  into  the  controversy.  So,  In 
an  action  to  have  the  holder  of  the  legal 
title  declared  a  trustee.  It  Is  too  late  after 
judgment  to  ask  for  an  account  of  rents  and 
profits."  In  Pearson  t.  Carr,  97  N.  C.  194, 
1  S.  E.  910.  it  was  held  that:  "No  order  of 
reference  can  be  made  to  ascertain  any  facts 
taking  i^ace  after  the  final  Judgment  Aft- 
er final  judgment  In  the  supreme  court,  the 
superior  court  has  no  power  to  order  a  fur- 
ther reference,  or  to  take  any  action  In  the 
case."  These  cases  seem  folly  to  sustain 
the  action  of  the  court  below,  and  the  Judg- 
ment mnst  be  affirmed. 

It  was  contended  by  the  defendant  and 
argued  at  length  before  us,  tbat,  as  the 
plaintiff  had  failed  to  ask  for  this  relief  In 
his  complaint,  and  have  an  order  of  refer- 
ence before  final  Judgment,  be  Is  estopped, 
and  has  no  remedy  to  recover  what  seems 
to  be  due  him  by  the  Judgment  of  the  court 
While  we  do  not  consider  this  question  be- 
fore us  for  adjodtctftion,  still,  as  It  was  ar- 
gued and  insisted  upon  by  the  defendant  we 
think  it  proper  to  say  that  we  do  not  think 
the  authOTlties  cited  by  the  defendant  sus- 
tain this  contention.  This  Is  an  action  of 
quo  warranto  by  the  state,  on  the  relation 
of  McCall,  to  try  the  title  to  this  office.  The 
state  Is  interested  in  this  question.  In  hav- 
ing its  pnMlc  offices  filled  by  its  proper  offl- 
CKB.  But  this  la  OS  tar  as  the  mat^u  in* 


terest  gom,  and  it  would  seem  to  be  tti*  only 
Issue  triable  in  this  action.  And  we  donbt 
whether  it  would  bare  been  proper  for  the 
court  to  have  made  the  oruer  of  r^erence 
asked  for  If  It  had  been  pleaded  and  asked 
for  before  final  Judgment  If  resisted  by  the 
defendant  But  it  must  be  that  the  plaintiff 
has  a  remedy,  not  only  against  the  defend- 
ant bnt  also  against  his  sureties,  as  the 
legislature  has  provided  for  requiring  him 
to  give  security,  which  he  has  dtme.  In  onr 
opinion,  this  case  Is  distinguishable  from  ttM 
cases  cited  by  the  defendant  Affirmed. 

CLAKK,  J.,  concurs  In  the  decision  upon 
the  point  presented  by  the  ap[)eal,  and  for 
the  reasons  given,  but  Is  not  to  be  under- 
stood as  expressing  any  opinion  niwn  the 
matters  stated  therein  to  be  outside  the  pres- 
ent litigation.  The  plaintiff  recovered  (125 
N.  C.  243,  34  S.  B.  430)  upon  the  ground  tbat 
this  office  was  his  private  property,  and  that 
by  the  act  of  1890,  which  put  the  defendant 
in  office,  the  state  had  broken,  or  attempted 
to  break,  its  contract  It  would  not  seem 
that  the  state  was  "interested"  In  havUiff 
this  action  brought  to  declare  it  had  violated 
Its  contract  It  Is  not  a  public  question  in 
that  aspect,  but  a  private  action  by  the 
plaintiff  to  assert  his  property  rights.  It  la 
otherwise  where  a  quo  warranto  la  brou^t 
merely  to  detmnine  who  Is  properly  elected, 
or  appointed,  or  entitled  under  proper  con- 
struction of  a  statute,  which  is  not  sought 
to  be  set  aside  by  the  action  as  a  breach  of 
contract  by  the  state.  If  office  is  a  public 
agency,  and  not  a  "contract"  then  the  state 
Is  "Interested  in  having  Its  public  offices  fill- 
ed by  its  proper  officers";  but  that  Interest 
must  be  and  has  been  shown  through  the 
leglelatnre.  which  alone  can  create  or  abol- 
ish offices  not  established  by  the  constitu- 
tion,  and  which  alone  can  prescribe  how 
they  shall  be  filled.  This  cannot  be  done  by 
decree  of  court  unless  there  Is  private  prop- 
erty In  office^  and  In  that  case  the  state  has. 
as  between  the  parties,  no  more  Interest 
than  in  any  other  action  over  any  other  pri- 
vate right  arising  upon  contract 


LITTLB  et  al,  v.  BROWN. 
(Supreme  Court  of  North  Carolina.    May  20, 

1900.) 

WILLS  —  J»iTI8B  —  VBSTED  BSTATS  —  SUBSE- 
QUENT CONmTrON-CONVBYANCB— KPFBCT. 
Where  testator  devised  a  child's  part  of 
his  real  estate  to  his  wife  for  life,  the  snare  of 
any  child  dying  without  living  issue  to  go  to 
the  surviving  children  or  their  representatlTes, 
and  the  share  devised  to  his  wfie  for  life  to 
he  equally  divided  on  her  death  among  the 
children  and  the  issue  of  deceased  children,  the 
cbildrea  took  a  vested  estate  in  the  devises  and 
remainder,  conditioned  only  that  each  child's 
■bare,  at  his  death  without  living  Issue,  should 
go  to  the  surrivin)?  children  or  their  heirs;  and. 
as  executory  devisees  could  hind  their  heirs 
and  convey  absolutely  their  contingent  inter- 
ests, a  deed  hy  such  wife  and  children  convey- 
ed a  vaUd  title  In  te^ 
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Aj^eal  tarn  superior  conrt,  Mecklenba^ 
county;  McNeill,  Judge. 

ControTersy,  without  action,  by  Mary  J. 
Uttle  and  otbera  against  Peter  M.  Brown. 
From  a  Judgment  In  favor  of  plalntiCFs,  de* 
fendant  appeals.  Affirmed. 

BurweU,  Walker  &  Oansler,  for  appellant 
1^  W.  Harris,  for  appellees. 

OLARK,  J.  This  Is  a  controTerey  submit- 
ted without  action.  The  plaintiffs,  the  wid- 
ow, the  executor,  and  executrix  of  the  tes- 
tator, and  bis  heirs  at  law  and  devisees,  Ten- 
dors  of  land,  seek  to  compel  the  defendant, 
vendee,  to  comply  with  his  agreement  to 
purchase,  by  accepting  their  deed  and  paying 
the  purchase  money.  The  defendant  resists 
their  claim  upon  the  ground  that  the  deed 
does  not  convey  an  Indefeasible  estate  in 
fee,  and  that  he  cannot  be  compelled,  unless 
the  deed  should  vest  in  him  such  an  estate. 
The  determination  of  the  controversy  de- 
pends upon  the  construction  Ol  the  following 
clauses  in  the  will  of  B.  F.  Little:  "I  give 
and  bequeath  and  devise  unto  my  beloved 
wife,  Mary  Jane  Little,  for  the  term  of  her 
natural  life,  all  my  household  and  kitchen 
furniture.  Including  all  my  books,  and  a 
child's  part  of  the  balance  of  my  estate,  real 
and  personal.  The  remainder  of  my  estate, 
real  and  personal,  I  wish  to  be  divided 
among  all  my  dilldren  equally,  share  and 
share  alike;  and  my  will  Is  to  Include  any 
child  or  children  that  may  be  bom  after  this 
date."  This  last  clause  was  a  devise  in  fee 
simple  to  all  his  children.  This  he  made  de- 
feasible by  adding  the  following  limitation 
to  surviving  children:  "Should  any  one  of 
my  children  die  without  issue  living  at  his 
or  her  death,  tben  the  property  and  estate 
of  the  one  so  dying  to  go  to  my  sorvtvlng 
chlldrui,  or  their  representatives."  This  con- 
dition must  be  construed  to  be  operative  at 
the  earliest  period,  which  is  the  death  of 
each  of  the  children.  The  words  "or  their 
representatives"  are  words  of  limitation, 
meaning  "thefr  heirs,"  and  give  no  estate  to 
the  representatives  by  way  of  substitution. 
Hence  all  his  surviving  children  (and  the 
children  of  those  deceased,  if  any  tbere  had 
been),  as  executory  devisees,  may  now  bind 
their  heirs,  and'convey  and  release  absolutely 
their  contingent  Interests.  Corbyn  v.  French, 
4  Ves.  418;  2  Jarm.  Wills.  625.  The  tes- 
tator gives  the  wife  an  equal  share  with  bis 
children,— a  "child's  part,"  as  he  terms  it,— 
and  directs  that  the  tract  of  land  and  resi- 
dence where  he  lives  should  be  ioeluded  in 
her  share,  and  restricts  her  devise  to  her 
life.  He  describes  the  property  given  to  his 
children  as  "the  remainder  of  my  estate, 
real  and  personaL"  Tbe  limitation  over  to 
''surviving  children  or  their  representatives" 
on  the  contingency  of  any  one  of  them  dying 
without  leaving  Issue  makes  the  fee  simple 
estate  of  the  children  defeasible,  bat  does  not 
operate  to  tie  up  the  estate.  That  constmc^ 
.tim  would  give  the  grandchUdrai  an  abwh 


late  estate  in  both  the  original  and  accroed 
shares  going  to  them,  while  h.s  children,  the 
primary  objects  of  his  bounty,  would  be  de- 
prived of  absolute  ownership  of  the  original 
sbares.  The  cases  of  Overman  v.  Sims,  06 
N.  G.  451,  2  S.  E.  872,  and  Same  v.  Tate.  114 
N.  C.  671,  19  S.  B.  706.  differ  from  tbis. 
There  the  clause  for  construction  was  as  fol- 
lows: "To  tbe  sole  and  separate  use  of  Mary 
Cornelia  Tate,  wife  of  said  Thomas  R.  Tate 
for  her  life,  and  at  her  death  to  such  child  or 
children  and  the  representatives  of  soeb  ai 
■he  shall  have  living  by  the  said  T.  H.  Tate, 
and  thefr  heirs  forever.  Should  the  said 
Mary  Tate  die  without  a  child,  or  represen- 
tative of  such,  living  at  her  death,  then  to 
tbe  said  Thomas  R.  Tate  and  his  heirs,  for^ 
ever."  The  words  there  used  are  plainly  sub- 
stitutional, and  the  issue  of  the  child  or  grand- 
child Is  the  object  of  the  bounty,  and  is  to 
take  after  a  life  estate.  Here  the  children 
are  the  objects  of  the  testator's  bounty.  They 
are  given  a  fee  simple,  made  defeasible  apoo 
death  without  issue,  in  which  event  their  In- 
terest is  to  go  to  the  other  children  of  the 
testator,  and  the  issue  of  such  as  may  be 
dead,  leaving  Issue.  But  the  defendant  con- 
tends further  that  the  testator's  wife  has  a 
life  estate  in  an  undivided  share  of  this  real 
estate,  eqiially  with  the  children,  and  that 
tbe  remainder  after  her  Ufe  estate  In  that 
share  Is  so  limited  that  she  and  the  children 
cannot  now  make  a  good  and  indefeasible 
title.  Tbe  clause  of  the  will  on  which  that 
contention  Is  based  Is  found  in  the  fifth 
Item,  as  follows:  "At  my  wife's  death  It  is 
my  will  and  desire  that  all  the  property  and 
estate,  real  and  personal,  that  I  have  left  to 
her  for  life,  shall  be  equally  divided  among 
my  children  and  the  issue  of  any  deceased 
child  or  children."  But  this  should  be  read 
with  the  concluding  clause  oi.  the  same  item 
of  the  will,  to  wit.  "it  being  my  Intention 
that  all  my  children  shall  receive  an  equal 
share  in  valuation  of  all  my  estate,  real  and 
personal,  left  to  my  wife  for  life."  In  this 
last  clause  he  shows,  by  express  terms,  that 
be  considered  that  he  had  already  given  to 
his  children  equally  the  remainder  In  fee 
after  her  life  estate  In  one  equal  share;  thus 
making  their  estate  a  vested  remainder,  with- 
out any  other  limitation  over  than  that  whicb 
follows  in  the  next  clause,  "to  surviving  chil- 
dren or  their  representatives."  In  the  devise 
to  his  wife,  her  life  estate,  and  the  vested 
remainder  thereafter  to  his  children,  had 
already  been  devised  by  the  first  and  second 
clauses,  and  the  fifth  Item  was  Intended  sim- 
ply to  provide  for  the  time  and  manner  of 
the  division  of  that  share.  There  is  no  de- 
vise or  bequest  whatever  in  the  fifth  item, 
and  it  was  manifestly  not  the  testator's  in- 
tention to  limit  any  estate  by  Its  provisions, 
but  only  to  direct  the  division  of  the  real  es- 
tate devised  to  his  wife,  and  especially  the 
family  residence^  The  deed  tendered  coa- 
veyed  a  valid  title  In  fee,  and  the  Jodgmait 
<tf  tbe  court  bdow  most  be  afllnned. 
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DYBB  T.  BLLINOTON  et  al. 

(Snprenip  Ooart  Of  North  Carolina.  June  9, 
1800.) 

PBNALTT— PBNDINO  ACTION— ACT  RBLIEVINa 
DEPENDANTS— EFFBCT. 

Cod^  i  3816,  requireB  conunlsaionen  of 
towns  to  pnbUsh  certain  statements  of  taxes 
and  expenaitnres.  under  penalty  of  $100,  to  anj 
pt-rson  who  shall  sue  therefor.  Plaintiff  Bued 
ilefendants,  commissioners  of  L.,  for  sach  penal- 
ty; and  while  the  action  ^as  pending,  and  be- 
fore judgment,  the  legislBture  passed  Pub. 
Laws  1890,  c.  340,  releasing  such  commission- 
ers of  I*  from  any  and  all  penalties  for  fail- 
ure to  comply  with  section  381(1.  Code,  §  3T64, 
provides  that  the  repeal  of  a  statute  shall  not 
affect  any  action  brought  before  repeal  for  any 
forfeitures  incurred  or  rights  accruing  under 
such  statute.  No  other  similar  action  was 
pending  against  defendants.  Beld,  that  as  sec- 
tion 3816  created  no  contract  between  plaintiff 
and  the  state,  and  as  the  relieTing  act  was 
not  a  repeal  thereof,  within  the  meaning  of 
section  3764,  and  as  the  latter  section  was 
but  a  mle  of  construction,  plaintiff's  cause  of 
action  was  destroyed  hy  the  relieTing  act  be- 
fore he  obtained  a  vested  right  to  the  penalty, 
and  hence  his  anit  could  not  be  maintained. 

Appeal  from  superior  court,  Rockingham 
connt7;  Shaw,  Judge. 

Action  by  W.  F.  Dyer  against  B.  B.  ElUng> 
ton  and  others,  commljsrionera  of  the  town  of 
I^nksTille.  From  a  judgment  in  favor  <tf 
plaintiff,  defendants  lytpeal.  Beversed. 

This  was  a  clvU  action  tried  before  his 
honor,  Thomas  J.  Shaw,  at  August  term  of 
the  superior  court  of  Rockingham  county, 
1880,  brought  before  a  justice  of  the  peace  in 
LeakSTlIle  township,  for  the  purpose  of  re- 
covering a  penalty  of  $100  against  the  defend; 
ants  named  In  the  caption  for  failure,  as  com- 
missioners of  the  town  of  Ijeaksville,  to  pub- 
lish, as  required  by  section  3816  of  the  Code, 
a  statement  of  taxes  levied  and  collected  In 
said  town,  together  with  a  statement  of  the 
amounts  expended  by  them,  and  for  what  pur- 
pose, during  the  year  1807,  and  by  due  appeal 
was  brought  to  the  superior  court,  where  a 
trial  by  jury  was  waived,  and,  by  consent, 
his  honor  found  the  facts  which  appear  In 
the  Judgment.  Upon  the  facts  found,  the  de- 
fendants moved  for  Judgment,  and  the  motion 
was  disallowed,  and  his  honor  rendered  the 
following  Judgment:  "This  canse  coming  on 
to  be  tried  before  Shaw,  J.,  a  Jury  trial  having 
been  waived,  by  consent  of  the  plaintiff  and 
defendants,  the  conrt  ilnds  the  following  facts: 
(1)  That  the  town  of  Leaksville,  in  Rocking- 
liain  county,  was,  on  the  1st  day  of  May.  1897, 
a  municipal  corporatka,  having  been  duly  in- 
corporated by  the  general  assembly  of  North 
Carolina  at  Ita  season  of  187^74  (chapter 
133,  Priv.  Lavra).  (2)  That  on  the  first  Mon- 
day in  May,  1807,  the  defendants  were  duly 
elected  as  commissioners  for  said  town,  and 
on  the  6th  day  of  May.  1807,  were  duly  quali- 
fied as  snch,  and  at  once  entered  tipon  the  dis- 
charge of  their  duties,  and  that  tbelr  said 

term  of  office  ended  on  the  —  day  of  Mny, 

189S.    (8)  That  the  defendants,  during  their 
term  of  office  as  aforesaid,  levied  and  collect- 
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ed  taxes  In  and  for  the  said  town  of  Leaks- 
ville, and  disbursed  the  same.  (4)  That  the 
defendants  did  not  publish,  as  required  by 
section  3810  of  the  Code,  a  statement  of  the 
taxes  levied  and  collected  In  said  town  during 
their  said  term  of  o&ce,  nor  did  they  publish 
any  statement  of  the  amomit  expended  by 
'  them,  and  for  what  purpose,  during  their  said 
term,  as  provided  by  law.  (6)  That  on  the 
8th  day  of  February,  1800.  the  plaintiff  Insti- 
tuted this  action  against  the  defendants  to  re- 
cover the  penalty  of  one  hundred  dollars 
($100),  as  provided  by  section  3816'  of  the 
Code.  (6)  That  while  said  action  was  pend- 
ing In  the  court  of  the  Justice  of  the  peace  be- 
fore whom  It  was  brought,  and  b^ore  it  was 
tried,  the  general  assembly  of  North  Carolina, 
on  the  2Sth  day  of  February,  1890,  passed  an 
act  entitled  'An  act  for  the  relief  of  the  com- 
missioners of  the  town  of  IjeaksviUe,  in  Rock- 
ingham county.  North  Cartdina,'  which  said 
act,  as  contained  In  chapter  349,  Pub.  Laws 
1800,  Is  hereby  referred  to  and  is  made  a  part 
of  this  finding  of  fact  yl)  That  this  was  the 
only  action  pending  against  the  defendants 
at  the  time  of  the  passage  of  the  aforesaid  act, 
and  no  other  action  had  been  brought  by  any 
person  to  recover  the  penalty  sued  for  in  this 
action.  This  fact  foimd  upon  admisirion  of 
counsel  upon  the  trial.  Upon  the  foregoing 
facts  It  Is  adjudged  by  the  court  that  the 
plaintiff  recover  of  the  defendants,  D.  R.  £1- 
Ungton,  W.  S.  Williams,  and  J.  M.  Hopper, 
the  sum  of  one  hundred  dollars  ($100),  and 
interest  on  the  same  from  the  2Sth  day  of 
February,  1890.  until  paid,  and  the  costs  of 
this  action,  as  a  penalty  tor  tbelr  Allure,  as 
commlarioners  of  the  town  of  Leaksville,  to 
publish,  as  provided  by  law,  an  annual  state- 
ment of  the  receipts  and  disbunraaents  for 
the  year  1807." 

The  defendants  make  the  following  assign- 
ment of  error:  "First  The  plaintiff  had  no 
standing  In  court  upon  the  facts,  his  action 
being  against  the  defendanta  Individually, 
and,  if  entitled  to  sue  at  all,  bis  action  should 
have  been  against  the  town  of  Leaksville,  or 
the  board  of  commissioners  of  the  town  of 
Leaksville.  Second.  The  def  CTdanta  were  pro- 
tected, and  the  plaintiff  deprived  of  his  right 
of  action,  by  reason  of  the  act  of  the  general 
assembly,  being  entitled  'An  act  for  the  relief 
of  the  commissioners  <tf  the  town  of  Leaks- 
ville, In  Rockingham  connty,  North  Carolina.' 
Acts  1899,  c.  340." 

Scott  &  Reld  and  Glenn  &  Manly,  for  ap- 
pellante.  J.  P.  PannJll,  for  appellee. 

DOUGLAS,  J.  The  act  referred  to. In  the 
case  on  appeal  la  as  follows:  "An  act  for  the 
relief  of  the  conunlssioners  of  the  town  of 
Leaksville,  Rockingham  county.  Whereas,  the 
commissioners  of  the  town  of  Leaksville,  In 
Rockingham  county.  North  Carolina,  by  an 
oversight  failed  to  make  an  exhibit  of  the 
taxes  collected  and  expenditures,  as  required 
bgr  the  Co^  section  8816;  and  wtaereaa,  cer- 
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tain  i^rUes  have  raed  said  commlitoiierg  for 
such  failure:  Therefore  the  general  assambly 
of  North  Carolina  do  enact:  Section  1.  That 
the  ^commlsslonars  of  the  town  of  LeaksTiUe, 
In  Rockingham  county,  N.  G.,  be  and  the  same 
are  hereby  released  from  any  and  all  poialtiee 
that  may  attach  to  them  for  fbUore  to  make 
such  exhibit  Sec.  2.  That  this  act  shaU  be 
In  force  from  and  after  Its  ratification."  Pub. 
Laws  c.  340.   This  act  was  ratified  on 

February  2S,  1899.  It  does  not  repeal  section 
3816  of  the  Code,  either  generally  or  locally, 
nor  pretend  to  repeal  it,  even  as  far  as  the 
town  of  Leaksvllle  is  concerned.  It  is  simply 
what  It  professes  to  be  upon  Its  face,— an  act 
of  amnesty  or  pardon  to  the  ctHumlasloners  of 
the  town  of  Leaksvllle  for  their  failure  to 
make  an  exhibit  oi  taxes  and  expenditures 
for  the  particular  year  for  which  lAey  had 
been  sued.  It  is  true  the  act  la  very  loosely 
dnwn,  specifying  neither  the  names  of  the 
persona  nor  the  year  of  their  default,  and  yet 
It  seems  plain  to  us  to  whcHU  and  to  what  the 
act  was  Intended  to  apply.  If  there  had  been 
pending  suits  against  dlflTerent  boards  or  for 
different  defaults!,  the  ambiguity  might  bare 
been  fatal;  but  there  is  no  suggestion  of  any 
such  ambiguity,  whatever  difference  of  opinion 
there  might  be  as  to  the  application  of  the 
Code.  Whatever  doubts  we  may  have  as  to 
the  propriety  of  the  act  or  its  probable  effect, 
had  it  related  to  a  criminal  prosecutloii,  we 
are  not  called  on  to  express.  The  Code  (sec- 
tion 3TS4)  provides  that  "the  repeal  ot  a  stat* 
nte  sliall  not  ^Eect  any  action  brought  before 
the  repeal,  for  any  forfeitures  incurred,  or 
for  the  recovery  of  any  rights  aocruhig  under 
sncb  "itatate."  This  provision  has  been  held 
good  la  Eppa  v.  Smith,  121  N.  0. 167.  28  S.  S.  - 
3SB,  but  does  not  apply  to  the  case  at  bar, 
as  here  we  have  no  repeal,  hut  an  absolute 
and  express  remission  of  the  penalty.  An  in- 
former has  no  natural  right  to  the  penalty, 
hut  only  such  right  as  la  given  to  him  by 
the  strict  letter  ot  the  statute.  It  is  not  such 
a  rlfl^t  as  is  Intended  to  be  protected  by  the 
act,  but  ts  one  created  hy  the  act  He  haa 
hi  a  certain  sense  an  Inchoate  right  when  be 
brings  bis  suit.— that  Is,  the  brlDglng  of  the 
suit  designates  bim  as  the  man  thereafter  ex- 
clusively entitled  to  sue  for  that  particular 
penalty.— but  he  has  no  vested  right  to  the 
penalty  until  judgment  Until  It  becomes 
vested,  we  think  it  can  be  destroyed  by  the 
legislature.  City  of  Wilmington  v.  Cronly,  122 
N.  C.  38S,  30  S.  E.  9.  As  the  laws  of  one 
legislature  do  not  bind  another,  except  in  so 
far  as  they  may  be  absolute  contracts,  we 
must  take  section  3704  of  the  Code  as  merely 
a  rule, of  construction,  having  no  appIicatl(Hi 
whese  the  Intention  of  the  legislature  deaiiy 
and  explicitly  appears  to  the  contrary.  A 
statute  providing  a  penalty  creates  no  con- 
tract between  the  state  and  the  common  In- 
former, even  It  he  acts  under  the  permission 
given  him  to  sue.  It  Is  true  he  may  thns  lose 
the  costs  and  expenses  of  his  action,  bnt.  U 
be  eogiu^  In  a  speculation  from  wblCh  be 


expects  large  profits  from  a  small  Investment 
he  cannot  complain  much  at  the  lose  of  his 
stake.  If  the  penalty  had  bem  reduced  to 
Judgment,  or  had  been  given  to  the  Injured 
party  In  the  nature  of  liquidated  damages,  the 
case  would  be  eeaentlaily  different  But  we 
are  not  now  deciding  what  is  not  before  us. 
"Sufficient  xmto  the  day  is  the  evil  thereof." 
As  this  case  comes  before  us  on  findings  of 
fact  by  the  judge,  and  as  it  appears  to  ns  that 
the  cause  of  action  .was  destroyed  hy  tbe  act 
of  the  legislature  before  It  became  vested,  the 
Judgment  of  the  court  below  must  be  reversed. 
Keversed. 


JAMES  et  al.  v.  WITHKES. 
(Supreme  CJourt  of  North  Carolina.    May  20, 

1900.) 

FORyEa  APPEAL  —  QUESTION  C0N81DKRKD — 
SUBSEQUENT  REVIEW— SALE  UNDER  TRUST 
DEED— REPAYMENT  OF  PURCHASE  MO.SBY— 
GI.AIM  NOT  CHARGEABLE  TO  REAL  ESTATB. 
1.  Where  certain  queEtioDB  have  been  adju- 
dicated on  a  former  appeal,  and  theri'  has  beien 
no  application  for  a  reheai-ing,  the  correctness 
of  such  rulings  will  not  be  renewed  on  a  sub- 
sequent appeal. 

2. 3.  conveyed  a  tract  of  land  to  O.,  and  a 
trust  deed  was  executed  to  secure  the  notes 

g'ven  for  the  purchase  price.  After  J.'s  death 
.  conveyed  his  equity  of  redemption  in  the 
tract  to  J.'s  heirs  m  conaideration  of  the  re- 
lease of  his  indebtedness  to  deceased,  lliere- 
after  J.'s  administrator  requested  the  trustee 
to  sell  the  land,  and  turn  over  the  proceeds  for 
the  payment  of  J.'s  debts,  which  the  trustee 
did  during  the  pendency  of  an  appeal  from  an 
Injunction  prohibiting  such  sale,  which  injunc- 
tion was  set  aude  on  appeal,  but  plaintiffs  were 
allowed  to  again  make  application  for  an  in- 
junction, field,  that  It  was  error  In  a  decree 
setting  aside  the  sale  to  make  the  price  paid  by 
the  purchaser  a  charge  in  his  favor  on  the 
land. 

3.  Where  the  beics  of  deceased  made  a  con* 
tract  with  the  county^  by  which  the  latter 
should  nay  for  certain  services,  which  should 
charged  to  their  distributive  shares  in  dece- 
dents estate,  the  sum  so  expended  cannot  be 
charged  against  real  estate  conveyed  to  the 
heirs,  after  the  death  of  deceiaaed,  in  consid- 
eration of  a  release  of  an  indebteaness  to  de- 
ceased' which  was  secured  by  a  XrxuX  deed  on 
the  property. 

Clark,  J.,  dissenting. 

Appeel  from-  snperlw  court,  Btxdm  onm- 
ty,  Shaw,  Judge. 

Suit  by  M.  O.  James  and  others  ftgalnst 
B.  S.  Withers.  Prom  a  decree  making  cer- 
tain Indebtedness  a  charge  on  real  estate 
plalntUfB  appeal.  Reversed. 

W.  W.  King  and  Glenn  ft  Manly,  for  ap- 
pellants. 

MONTOOMERY,  J.  C.  W.  Junes.  the 
plaintiffs'  ancestor,  on  the  20tli  of  Jnly. 
1892.  conveyed  a  tract  of  land  and  cotain 
personal  property  to  James  L.  Grogan  at  the 
price  of  $2,350,  and  tbe  purchaser  and  his 
wife  executed  a  deed  of  trust  upon  the  prop- 
erty to  secure  the  notes  which  were  glvoi 
by  Grogan  for  the  purchase  money.  After 
the  death  of  the  grantor,  Orogan  cwTeyed 
Mi  equity  of  vedemirtlon,  hlv  wife  )<^nlns 
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la  tbe  deed.  In  the  tract  of  land,  to  tbe  belra 
at  law.  without  naming  them,  of  the  gran- 
tor, James.  W.  F.  Campbell,  the  public  ad- 
ministrator of  Stokes  coouty,  qualifled  aa 
admialstrator  of  C.  W.  James,  and  request- 
ed E.  S.  Withers,  the  trustee  (defendant), 
to  sell  the  land,  and  pay  the  proceeds  to  him, 
to  be  constituted  assets  for  the  payment  of 
the  debts  of  the  Intestate.  Tbe  sale  of  the 
land  was  advertised  by  the  trustee,  and  then 
this  action  was  commenced  to  enjoin  the 
trustee  from  making  a  sale  of  the  land,  to 
have  the  deed  of  trust  canceled,  and  for  such 
other  and  further  relief  as  they  might  be  en- 
titled to.  The  injunction  was  granted,  and 
on  appeal  taken  by  defendant  from  tbe  or- 
der. This  court,  on  hearing  the  appeal,  re- 
versed the  order  of  tbe  court  below  on  the 
ground  that  it  was  improvidently  made  be- 
cause no  undertaking  was  required  on  the 
part  of  the  plaintiffs.  Tbe  plaintiffs  were 
allowed  to  apply  again  for  an  Injunction  to 
be  granted  upan  tbe  filing  of  an  undertaking 
on  their  part  During  the  pendency  of  the 
appeal,  however,  the  trustee  had  sold  tbe 
land,  the  defendant  J.  Walter  Neal  having 
been  the  purchaser.  In  the  opinion  of  the 
court  on  the  tirst  appeal  it  was  suf;);ested 
that,  when  all  proper  parties  should  bave 
lieen  made,  and  the  pleadings  filed,  if  it 
abould  appear  necessary,  then  there  should 
be  a  reference  to  ascertain  >whether  there 
were  any  debts  of  the  InteatnU',  iind  tbe 
amount.  If  any.  and  the  sum  which  might 
become  due  for  Charges  of  administration. 
W^ben  all  this  should  have  been  done,  if  it 
should  appear  to  be  to  the  Interest  of  all  tbe 
parties  concerned,  a  decree  would  be  proper 
giving  to  tbe  plaintiffs  a  day  before  which 
they  would  be  allowed  to  pay  tbe  ascertain- 
ed debts  and  charge  of  administration,  and 
upon  payment  of  the  same  a  decree  might 
be  made  for  the  cancellation  of  tbe  deed  of 
trust,  and  for  partition  of  property  among 
tbe  owners.  It  was  further  suggested  that, 
if  there  should  be  no  debts  of  tbe  estate,  the 
plaintifTs  being  entitled  to  tbe  proceeds  of 
the  sale  aa  distributees,  and  being  also  the 
owners  of  the  equity  of  redemption,  there 
should  be  a  Judgment  directing  a  cancella- 
tion of  the  deed  of  trust  upon  the  payment 
of  the  charges  of  administration.  In  defer- 
ence to  these  suggestions,  all  the  belra  at 
law  of  C.  W.  James  were  made  parties 
plaintiff,  and  the  administrator  and  J.  W. 
Neal  and  the  board  of  commissioners  of 
Stokes  county  were  made  parties  defendant. 
At  August  term,  1897,  of  the  superior  court, 
tbe  sale  by  tbe  trustee  to  Neal  was  set  aside, 
and  a  reference  ordered.  The  referee  was 
instructed  to  find  tbe  facts  and  bis  conclu- 
sions of  law  thereon,  and  report  the  same 
to  the  superior  court.  The  defendants  ap- 
pealed from  tliat  part  of  the  Judgment  which 
decreed  that  the  sale  from  the  trustee  to 
Neal  should  be  set  aside.  At  September 
term,  1UU7.  of  this  court  the  Judgment  of  the 
court  below   was  afOimed.    Tbe  referee 


made  a  report  of  the  proceedings  bad  be- 
fore him  as  referee  to  the  superior  court, 
and  exceptions  were  filed  on  both  sides.  He 
reported  that  the  amount  paid  by  Neal  as 
the  price  of  the  land  was  $3G0;  that  the 
trustee  retained  {53  thereof  for  bis  charges 
and  commissions  In  making  the  sale,  and 
paid  over  to  the  administrator  the  balance, 
$307;  that  the  administrator  disbursed  all 
but  10.55  of  the  amount,  except  tbe  sum  of 
$60,  which  he  paid  into  the  clerk's  office  for 
tbe  plaintiffs,— the  heirs  of  Calvin  and  Alex- 
ander James,— and  the  sum  of  $17.35,  which 
Ae  retained  as  commissions;  'that  the  dis- 
bursements made  by  tbe  administrator  were 
the  sun  of  $12.30  for  taxes  assessed  against 
C  W.  James  before  his  death,  $30  attorney's 
fee,  $168  to  defendant  board  of  commission- 
ers, and  the  balance  incidental  cost  of  ad- 
imlnlstration;  and  that  most  of  the  fund  de- 
posited in  tlie  clerk's  office  had  been  drawn 
out  by  the  h^irs  at  law  of  Calvin  and  Alex- 
ander James.  It  appeared  further  from  the 
referee's  report  that  the  amount  of  $108; 
which  was  paid  by  the  administrator  to  the 
board  of  commissioners,  was  a  part  of  a 
claim  which  said  board  demanded  by  virtue 
of  a  contract  and  agreement  made  with 
them  on  the  6th  of  September,  1892,  by  cer- 
tain of  the  plalntlffa,— M.  O.  James,  B.  A. 
Neal,  William  James.  Pleasant  James,  and 
Fancett  Odell.  The  contract  was  made  be- 
cause of  a  belief  on  the  part  of  tbe  plain- 
tiffs named  that  the  death  of  C.  W.  Jamea 
was  caused  by  poison  having  been  feloni- 
ously administered  to  blm.  and  a  desire  on 
their  part  to  have  the  stomach  of  the  de- 
ceased examined  by  a  chemist,  the  plslntlffs 
being  unable  to  fumiah  the  money  for  that 
purpose.  The  agreement  was  in  these 
words:  "We,  the  undersigned  heirs  at  law 
of  C.  W.  James,  deceased,  do  hereby  agree 
and  consent  that  all  expenses  incurred  by 
the  county  of  Stokes  in  having  the  stomach 
of  tbe  said  G.  W.  James  analyzed,  including 
the  charge  made  by  the  chemist  who  ana- 
lyzes the  same,  may  be  paid  by  tbe  personal 
representative  and  administrator  of  said 
James,  deceased,  out  of  our  distributive 
share  of  his  estate,  and  that  a  receipt  of  said 
administrator  for  said  expenses  may  be  and 
shall  be  a  valid  voucher  for  him  in  the  ad- 
ministration of  said  estate."  Upon  bis  find- 
ings of  fact,  the  referee  concluded  as  matter 
of  law:  (1)  That  the  defendants  were  bound 
by  the  Judgment  rendered  at  spring  term. 
1897.  setting  aside  the  sale,  that  Judgment 
having  been  affirmed  by  tbe  supreme  court. 
(2)  That  the  tax  assessed  in  1802  against  C. 
W.  James  was  a  valid  claim  upon  the  estate 
of  C.  W.  James.  (3)  That  the  $60  which 
was  paid  into  the  clerk's  office  by  the  ad- 
ministrator for  tbe  heirs  at  law  of  Calvin 
and  Alexander  James  should  tie  refunded  to 
the  purchaser  of  the  land,  Neal,  and,  unless 
refunded  by  the  parties  wbo  received  tbe 
same,  Neal  should  be  subrogated  to  their 
rlght&  (4)  That  tbe  board  of  commlaaloneim 
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should  return  to  the  purchaser.  N'eal,  the 
$108  paid  to  them  by  the  administrator,  the 
referee  holding  that  the  contract  made  by  a 
part  of  the  plaintiffs  with  the  board  of  com- 
missioners did  not  constitute  a  debt  against 
the  estate  of  0.  W.  James,  The  referee  fur- 
ther concluded  as  a  matter  of  law  that.  In  case 
the  costs  of  administration,  the  debt  (taxes) 
fl2.30,  And  the  $60  paid  into  the  clerk's  of- 
fice should  not  t>e  paid  wltbin  a  reasonable 
time,  the  administrator  should  bare  the  right 
to  enforce  the  sale  of  the  land  by  the  trus- 
tee, the  net  proceeds  to  be  used  by  the  ad-, 
minlstrator  towards  the  payment  of  the 
costs  of  administration,  Including  bis  com- 
missions, the  debt  of  $12.30,  and  the  balance 
to  be  paid  to  the  beira  at  law  (the  plaintiffs) 
according  to  their  /espectdre  rights;  and  In 
making  this  distribution  of  the  surplus  the. 
administrator  should  pay  to  J.  Walter  Neal, 
from  the  interest  of  the  heirs  at  law  of  Cal- 
vin and  Alexander  James,  the  $60  which 
was  paid  into  the  clerk's  office  for  them. 
The  exceptions  filed  to  the  report  were  heard 
at  spring  term,  1899,  of  the  superior  court, 
and  the  referee's  conclusions  of  law  were 
modified.  It  was  adjudged  by  the  court 
that  the  defendant  Neal  should  be  reim- 
bursed to  the  extent  of  the  whole  of  the 
purchase  money,  with  Interest  from  the  day 
of  sale;  that  the  county  commissioners 
should  be  paid  the  amount  expended  by 
them,  to  wit,  $323.55,  under  the  contract 
with  certain  of  the  plaintiffs;  that  the  heirs 
at  law  (plaintiffs)  pay  to  defendant  Neal 
$232;  that  the  trustee,  Withers,  pay  to  Neal 
the  sum  of  $53;  that  the  administrator, 
Campbell,  pay  to  Neal  $15  (overcharge  In 
commissions);  that  the  clerk  of  the  court 
pay  to  Neal  $00,  originally  paid  into  his  of- 
fice by  the  administrator,  less  the  amounts 
paid  out  by  him  to  the  heirs  at  law  of  Cal- 
tId  and  Alexander  James;  that  the  heirs  of 
Calvin  and  Alexander  James  pay  to  Neal  the 
amount  drawn  out  of  the  clerk's  ofiSce  by 
them  respectively;  that  the  plaintiffs  who 
signed  the  agreement  with  the  county  com- 
missioners pay  to  the  county  commissioners 
the  amounts  expended  under  said  contract, 
less  $168,  which  bad  been  paid  to  them  by 
the  administrator.  It  was  further  ordered 
that  the  clerk  of  the  court  ascertain  and  re- 
port to  the  court  at  its  next  term  the  amount 
of  rental  value  paid  for  the  land  since  the 
day  of  sale,  June  30,  1894,  and  by  whom  re- 
ceived; the  amount  of  taxes  paid  since  June 
80, 1894,  and  by  whom  paid;  and  the  amount 
received  from  the  clerk  of  the  court  by  the 
plaintiffs,  or  any  of  them,  with  their  names; 
and  the  value  of  any  timber  sold  from  the 
land,  and  by  whom;  and  what  Improve- 
ments, If  any,  have  been  put  upon  the  land. 
Bxceptlons  were  made  by  the  plaintiffs  to 
the  order  and  Judgment  of  the  court,  and 
noted,  and  appeal  entered.  At  the  next 
term  of  the  superior  court  the  report  was 
made  by  the  derk  and  confirmed,  no  ex- 
ertions bavlng  been  made  thereto.   It  ap- 


penrcd  from  the  report  of  the  clerk  that  J. 
Walter  Neal  was  chargeable  with  $168.17 
received '  from  rents,  and  It  was  ordered  by 
the  court  that  that  amount  be  credited  and 
deducted  from  the  amount  due  Neal  In  the 
order  made  at  the  last  term  of  the  court  It 
was  further  ordered  that  the  plaintiffs  pay 
the  amounts  as  directed  In  the  order  made  at 
the  last  term  (spring  term,  1S99)  to  the  de- 
fendant Neal  and  to  the  county  commission- 
ers of  Stokes  county,  and  the  $10  allowed  at 
the  present  term  to  the  clerk  of  the  court, 
on  or  before  the  1st  day  of  December,  1809. 
and  upon  their  failure  to  do  so  it  was  or- 
dered that  Withers,  trustee,  should  sell  the 
land  described  In  the  deed,  and  report  to  the 
next  term  of  court  It  was  further  ordered 
that  J.  0.  FUnn  pay  over  to  defendant  Neal 
the  $15  fn  his  bands  for  cross-ties,  and  that 
Keal  be  chargeable  with  the  same.  The 
plaintiffs  then  perfected  their  appeal  under 
their  exceptions  filed  at  spring  term,  1890. 
of  the  superior  court 

The  report  of  £.  B.  Jones,  referee,  in  this 
case,  sets  out  the  facts  very  clearly,  and  the 
referee  held— properly,  as  we  think— that  the 
only  debt  which  was  proved  against  the  es- 
tate of  the  decedent,  James,  was  the  one  toe 
the  taxes  assessed  against  the  decedent  dur- 
ing his  lifetime.  He  properly  held  that  the 
contract  between  certain  of  the  plaintiffs  and 
the  county  commissioners  was  not  a  debt 
against  the  decedent  As  we  shall  hereafter 
see,  the  referee  made  an  error  in  his  conclu- 
sion of  law  that  Neal  should  bQ  reimbursed 
to  the  extent  of  the  amount  which  he  paid  to 
the  trustee  for  the  purchase  of  the  land. 

We  think  there  was  error  In  the  order  and 
judgment  made  at  spring  term,  1899,  of  the 
superior  court.  Whether  or  not  there  was 
error  In  the  judgment  entered  In  the  cause 
at  spring  term,  1897,  of  the  superior  court 
Is  not  the  subject  of  review.  The  sale  of 
the  land  by  the  trustee  to  Neal  was  set  aside 
peremptorily,  and  for  reasons  set  out  in  the 
judgment  That  judgment  was  affirmed  by 
this  court  at  September  term,  1897  (121  N. 
C.  692,  81  S.  E.  1002).  There  has  been  no 
application  to  rehear  the  case  on  the  part 
of  the  defendants.  For  reasons  satisfactory 
to  ourselves,  we  do  not  think  It  Incumbent 
on  ns  to  open  the  past  record  of  this  case. 
Hie  defendant  Neal  then  bonght  nothing  at 
the  trustee's  sale.  Such  a  case  la  not  usual 
but  sometimes  such  investments  are  made. 
He  has  lost  the  money  which  he  paid  to  the 
trustee,  and  we  cannot  affirm  any  judgment 
of  the  court  below  which  orders  that  money 
to  be  paid  back  to  him  by  any  person  into 
whose  hands  It  may  have  come. 

There  was  also  error  In  the  judgment  of 
the  iuperlcv  court  at  spring  term,  1899,  in 
which  it  was  ordered  that  the  plaintiffs 
ahonld  pay  to  the  defendant  board  of  com- 
missioners any  part  of  the  amount  which 
the  board  claimed  by  virtue  of  their  con- 
tract with  certain  named  ones  of  the  plain- 
tiffs. Am  the  matter  stood  «ft«r  the  ezecn- 
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tlon  of  the  deed  by  Gngan  and  wife,  which 
coDTeyed  the  equity  of  redemption  In  the 
land  to  the  heirs  at  law  of  O.  W.  James  (the 
heirs  at  law  being  the  plaintiffs  In  this  ac- 
tion), the  plaintiffs  had  the  ri^ht  to  pay  off 
the  indebtedness  of  the  estate,  and  hare  the 
deed  of  tmst  canceled,  and  thereby  become 
the  sole  owners  in  fee  of  the  land.  The  con- 
tract by  certain  ones  of  the  plaintiffs  with 
the  defendant  board  of  commissioners  con- 
stituted no  lien  upon  the  land,  and  was 
no  equitable  assignment  of  the  Interest  of 
these  plaintiffs  In  It  to  the  commissioners. 
It  was  a  simple  contract,  and,  while  good 
faith  has  not  been  kept  by  those  of  the 
plaintiffs  who  executed  that  contract  with 
the  commissioners,  yet  we  cannot  subject 
the  land  by  a  Jadlclal  order,  under  that  con- 
tract, to  the  payment  of  that  obligation, 
Entertafnlng  the  opinion  that  we  do  of  this 
case,  Judgment  should  be  entered  below  in 
favor  of  the  plaintiffs  against  the  defend- 
ant Neal  for  the  amount  which  he  has  re- 
ceiTed,  as  set  forth  In  the  report  made  by 
the  clerk,  and  that  the  plaintiffs  be  allowed 
a  reasonable  time  In  which  to  pay  the  debt 
of  $12.30  for  taxes,  and  the  proper  costs  and 
charges  of  administration,  and  that,  upon 
their  failure  to  do  so,  a  sale  of  the  land  may 
be  ordered  by  the  conrt  in  order  that  the 
same  may  be  paid;  the  surplus  to  be  paid 
to  the  plaintiffs.  If  the  plaintiffs  should  pay 
within  the  day  named  by  the  court  the  debt 
of  $12.30  taxes,  and  the  proper  costs  and 
charges  of  administration,  then  the  deed  of 
trust  should  be  ordered  canceled  of  record, 
and  the  plaintiffs,  if  they  so  desire,  hare 
the  land  divided,  or  sold  for  partition.  The 
case  is  remanded  for  jndgment  according  to 
this  opinion.  Reversed. 

CLARK,  J.  (dissenting).  On  September  S, 
1892,  the  plainUffs,  M.  O.  James,  B.  A.  Neal, 
William  James,  Pleasant  James,  and  Faucett 
Odell,  made  a  written  contract  with  uie 
county  commissioners  that.  If  they  would 
cause  the  stomach  of  C.  W.  James  to  be  ex- 
amined, all  the  expenses  thereof  should  "be 
paid  by  the  personal  representative  and  ad- 
ministrator of  said  James  out  of  our  dis- 
tributive share  of  his  estate,  and  that  the 
receipt  of  said  administrator  for  said  ex- 
penses shall  lie  a  valid  voucher  for  him  in 
the  administration  of  said  estate."  At  that 
time  the  only  proi>erty  belonging  to  the 
estate  of  the  deceased  was  a  bond  for  $2,250, 
Becared  by  a  trust  deed  on  realty.  Tue  par- 
ties above  named  were  then  the  distributees 
of  C  W.  James,  and  the  aforesaid  contract 
was  upon  good  consideration,  and  amounted 
to  an  equitable  assignment  pro  tanto  of 
their  Interest  In  the  estate.  It  was  not  a 
mere  order  upon  the  administrator,  but  a 
binding  contract  that  the  receipt  for  the 
amount  so  paid  should  be  a  valid  voucher 
In  the  settlement  of  the  estate.  Subsequent- 
ly the  said  plaintiffs  arranged  with  the 
obligor  of  the  bond  and  mortgagor  to  suiv 


render  the  bond,  and  take  over  the  realty 
In  Its  stead.  By  this  arrangement  the  only 
asset  of  the  estate  was  now  realty,  and  the 
plaintiffs  became  heirs  at  law,  Instead  of 
distributees;  but  this  act  of  theirs  cannot. 
In  equity,  have  the  effect  of  destroying  the 
rights  of  third  parties.  The  conmiissloners 
have  no  lien  on  the  realty,  but  they  were 
pro  tanto  assignees  of  the  personal  estate. 
They  did  not  assent  to  Its  being  changed 
into  realty,  and  to  the  extent  of  their  claim 
the  fund  remains  stamped  with  the  nature 
of  personalty.  The  realty  should  be  recon- 
verted Into  personalty  by  a  sale  of  enough  of 
the  plaintiffs'  shares  to  pay  the  expenses 
which,  on  the  faith  of  the  agreement  of  the 
plaintiffs,  the  commissioners  expended  at  the 
Instance  and  request  of  the  plaintiffs.  The 
county  should  not  be  "Jockeyed"  by  the 
plaintiffs  out  of  that  m<m^  thus  expended. 


BRADLBT  T.  OHIO  BIVBR  &  0.  RY.  CO. 
(Sui»«ne  Oonrt  of  North  Carolina.    May  29. 
1900.) 

RAIUtOADS-ACCIDENTS  AT  CROSSINOS— NSO- 
UOBNCB  —  BVIDBNCH  —  ADMISSIBIUTT 
— INSTRUCTIONS— TRIAI^APPBAL. 

1.  Where  plaintiff's  Intestate  was  klUed  on  a 
crossing  by  belnic  struck  by  a  backing  train 
after  It  had  stopped  and  discharged  Its  passen- 
gers, plaintiff  may  show  dpfondaut's  custom  as 
tx>  where  it  stopped  its  trains  for  the  discharge 
of  paiisengerg,  and  the  custom  of  defendant  and 
the  public  in  using  the  crossing,  as  bearing  on 
defendaot's  negligence  in  backing  its  traios,  as 
to  the  notice  to  be  given,  and  whetlier  intestate 
was  negligent. 

2.  Where  plaintiff's  Intestate  was  killed  on  a 
crossing  by  being  nti-uck  by  a  backing  train, 
it  may  be  shown  that  the  conductor  knew  the 
custom  of  hackmen  in  crossing  alter  the  train 
had  passed,  and  had  notified  them  that  hacks 
could  pass  the  crossing  after  the  train  had 
passed  It. 

3.  Where  a  person  was  killed  on  a  crossing 
by  being  jstmck  by  a  backing  train,  evideuce 
tliat  the  hack  and  the  body  of  a  companion  of 
deceased  were  pushed  back  by  the  train  is  ad- 
missible, as  showing  what  stopped  the  train; 
that  it  was  Idcked  back,  and  was  only  stopped 
by  such  obstructions. 

4.  Statements  made  by  a  witness,  and  not 
testified  to  by  him  while  on  the  stand,  being 
hearsay,  are  inadmissible. 

5.  Where  the  issues  submitted  arise  on  the 
pleading,  and  every  phase  of  Uie  parties'  con- 
tentions can  be  presented  thereander,  they  can- 
not be  reviewed. 

6.  Requested  instructions,  wliich,  in  so  far  as 
they  are  correct,  are  covered  by  the  charge,  are 
properly  refused. 

7.  Where  a  person  Is  killed  on  a  crossing  by 
a  backing  train,  which  bad  stopped  near  such 
crossiog  for  the  discbarge  of  passengers,  it  is 
proper  to  Instruct,  in  aa  action  for  damages, 
thst  defendant  was  negligent,  if  the  crossing 
was  one  which  the  public,  with  defendant's 
knowledge,  was  permitted  to  cross,  and  defend- 
ant, before  backing  its  train  on  the  crossing, 
failed  to  give  signals  of  Its  Intention  to  do  so 
in  time  for  persons  approaching  the  croaring 
to  avoid  the  danger. 

8.  Where  issues  are  submitted  to  the  jury, 
an  instruction  that  plaintiff  cannot  recover  can- 
not be  granted. 

9.  The.  court's  failure  to  submit  whether  or 
not  an  isolated  fact  was  per  se  negligence  Is 
not  reversible  error,  where'lt  placed  oefore  the 
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Jurj  all  the  facta  aa  a  whole,  and  properlr  In- 
stmcted  Id  regard  thpreto. 

10.  An  instruction  which  assames  as  a  fact 
that  about  which  the  evidence  is  condictins  la 
properly  refused. 

11.  Whether  the  sounding  of  a  whistle  when 
a  train  was  60  feet  from  a  cronlng  was  timdy, 
is  for  the  Jury. 

12.  The  failure  to  do  what  a  reasonable  and 
prudent  person  would  oi*dinarily  hare  done  un- 
der the  circomstances, — the  omission  to  use 
means  reasonablr  necessary  to  aroid  injury  to 
others,~iB  a  aufficient  definition  of  aegliKeace. 

13.  Failure  of  those  in  charge  of  a  moving 
train  to  keep  a  lookout  when  approaching  a 
crossing,  is  Degligence,  where  such  lookout 
would  nave  sRTed  life. 

14.  Where  a  railway  company  kicks  a  train 
over  a  crossing,  without  Iiaving  an  engine  at- 
tached to  it,  and  without  having  proper  means 
to  apply  the  brake  and  stop  the  train,  and  a 
penton  in  the  exercise  of  ordinary  care  Is  killed 
by  being  struck  on  the  crossing,  the  killinc  is 
a  necliscnt  killing. 

15.  A  person  engaging  a  hack  is  not  responsi- 
ble for  the  negligent  conduct  of  the  driver,  nn- 
lesB  be  assumed  to  direct  and  control  him. 

Appeal  from  superior  court,  McDowell 
county;  Allen,  Jndg«. 

Action  by  J.  S.  Bradley,  as  adinlniBtrator 
of  the  estate  of  Sarah  J.  Kanipe,  deceased, 
against  the  Ohio  River  &  Charleston  Rail- 
way '  Company,  to  recover  damages  for  the 
negligent  killing  of  plaintiff's  Intestate, 
brom  a  Judgment  for  plaintiff,  defendant 
appeals.  Afflnued. 

P.  J.  Sinclair  and  Locke  Craig,  for  appel- 
lant B.  J.  Justice  and  S.  J.  Errln*  for 
pellee. 

CLABK,  J.  Tbe  plaintiff's  Intestate.  Mrs. 
Kanipe,  was  a  passenger  on  the  defendant's 
road,  who  bad  Just  gotten  off  the  train  at 
H«irtetta  station.  She  took  passage  on  the 
back  of  one  HIgglns  to  go  to  Henrietta  Mills. 
It  was  necessary  to  cross  the  railroad  track 
a.  few  yards  in  rear  of  the  train  from  which 
she  had  Just  alighted.  The  train  backed, 
but  was  concealed  frqm  view  by  a  line  of 
box  cars  on  a  side  track;  and  tbe  backing 
train  ran  over  the  back,  killing  Mrs.  Kanipe. 
The  Jury  found  that  the  Intestate  was  killed 
by  tho  negligence  of  tbe  defendant  In  hack- 
tag  Its  cars  on  the  crossing  without  giving 
timely  signals,  and  without  keeping  a  rea- 
sonable lookout,  and  "kicking"  its  cars  back 
over  the  crossing  without  reasonable  and 
proper  means  to  stop  the  train  In  case  of 
danger;  that  the  Intestate  was  not  guilty  of 
■contributor  negligence.— and  assessed  the 
amount  of  damages.   Appeal  by  defendant. 

Exceptions  1-6,  7,  and  10  to  evidence,  and 
2,  S,  and  6  to  tbe  charge,  present  the  ques- 
tion whether  It  is  competent  to  prove  the 
custom  of  the  defendant  aa  to  where  It 
stopped  Its  train  and  dlscbai^^ed  Its  passen- 
£ers,  and  tbe  custom  of  tbe  defendant  and 
the  public  In  using  the  crossing  where  tbe 
plaintiff's  Intestate  was  killed.  This  was 
competent  both  upon  the  question  of  negli- 
gence of  tbe  defMidant  tat  backii^  Its  train, 
as  to  tbe  notice  to  be  given,  and  whetber  the 
intestate  was  guilty  of  contributory  negli- 


gence In  attempting  to  cross.  "A  crossing 
which  the  public  have  been  habitually  per- 
mitted to  use"  Is  treated  as  a  public  high- 
way crossing.  Russell  v.  Railroad  Co.,  118 
N.  C.  lUMt,  24  S.  E.  512,  and  cases  cited. 
Tbe  evidence  showing  that  It  was  tbe  custom 
of  the  company  never  to  back  Its  trains  over 
this  crossing  after  passing  It  was  material 
In  determining  what  degree  of  care  was  re- 
quired -when  backing  contrary  to  custom, 
and  In  showing  that  the  Intestate  had  a  right 
to  rely  upon  the  custom  of  the  company  not 
to  back  Its  train  (Blackwell  v.  Railroad  Co., 
Ill  N.  C.  151,  IG  S.  E.  1%  17  L.  B.  A.  729), 
unless  notice  was  given. 

Exceptions  8  and  9  were  to  evidence  that 
the  conductor  in  charge  of  this  train  knew 
of  the  custom  of  hackmen  crossing  at  this 
crossing  after  bis  train  had  passed  it,  and 
that  he  had  notified  tbe  witness,  who  was 
foreman  of  the  stables  employing  the  hack- 
man,  that  hacks  could  pass  at  that  crossing 
after  tbe  train  had  once  cleared  It,  and  ttaat 
the  latter  had  so  notified  the  hackman  who 
drove  Mrs.  Kanipe.  The  evidence  was  com- 
petent and  pertinent 

Exceptions  6,  13,  and  14  to  evidence  are 
clearly  without  merit,  and  need  no  dlscas- 
slon. 

Exceptions  11  and  12  were  to  tbe  admis- 
sion of  evidence  tending  to  show  that  the 
hack  and  the  body  of  Miss  Kanipe,  who  was 
Injured  at  tbe  same  time,  were  pushed  back 
by  tbe  train.  Tbe  evidence  waa  offered, 
and,  tbe  Judge  stated,  was  aomitted  only 
as  a  part  of  tbe  res  gests,  as  evidence  tend- 
ing to  show  what  stopped  the  train;  that 
it  was  detached  from  the  engine,  "kicked 
back,"  and  waa  only  stopped  by  this  ob- 
struction. The  defendant's  contention  was 
that  the  train  could  not  have  been  stopped 
so  soon  If  the  engine  had  been  (as  plaintiff 
alleged)  detached. 

Exception  IS  Is  to  the  rejection  of  pro- 
posed testimony  by  the  witness  Home  as  to 
statements  made  by  one  Coxe,  who  had  tes- 
tified for  the  defendant  So  far  as  he  cor- 
roborated Coxe,  by  showing  that  be  bad 
theretofore  made  similar  statements  to  bis 
testimony  on  the  stand,  tbe  testimony  was 
competent,  and  was  admitted  by  the  court; 
but  when  the  defendant  wished  to  go  fur- 
ther, to  show  other  statements  made  by 
Coxe,  not  testified  to  by  talm  on  the  atand,  it 
was  mere  hearsay,  and  did  not  come  wltbln 
any  exception  to  the  rule  which  rejects  hear- 
say evidence,  and  was  properly  refused.- 

Tbe  exceptions  to  the  Issues  oinnot  be 
sustained,  Tbe  framing  of  the  Issues  Is 
largely  left  to  the  sound  discretion  of  the 
trial  Judge.  When  tbe  Issues  submitted 
arise  on  the  pleadings,  and  every  phase  of 
the  contention  of  tbe  parties  can  be  pre- 
sented thereunder,  tiiey  are  not  subject  to 
review.  Pretzfelder  v.  Insurance  Co.,  123 
N.  a  164,  81  S.  E.  470,  44  L.  R.  A.  424;  WU- 
11s  V.  Railroad  Co.,  122  N.  C.  906,  20  S.  E.  Ml; 
Williams  V.  GIU.  122  N.  a  967,  29  8.  B.  870: 
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"Hie  defendant's  prayers  for  Instructions 
numbered  1,  3.  6-16,  21,  22,  and  24,  so  far 
aa  tbey  were  correct,  were  given.  In  sub- 
stance, in  the  charge.  The  Judge  was  not 
required  to  use  the  exact  language  of  the 
prayer.  See  eases  cited  In  Clark's  Code  <8d 
Bd.)  p.  538.  Id  Hen  of  the  twentieth  prayer, 
the  court  properly  charged:  "If  you  find 
from  the  evidence  that  this  was  a  crossing 
where  the  public  had  been  habitually  per- 
mitted to  cross,  and  with  a  sanction  and 
knowledge  of  the  defendant,  then  it  became 
the  duty  of  the  def^dant,  before  it  backed 
Its  cars  on  the  crossing,  to  give  signals  that 
it  Intended  to  do  so,  and  to  give  them  In 
time  for  persons  apiffoachlng  the  crossing 
to  avoid  the  danger;  and  If  the  defendant 
failed  to  give  any  signal  when  It  backed  Its 
cars  upon  the  crossing,  or  failed  to  give 
them  In  time  to  warn  a  perstm  who  was 
In  the  exercise  of  ordinary  «are,  and  the 
killing  followed  as  a  direct '  result,  then  it 
was  a  negligent  act.  and  you  should  answer 
the  first  issue,  'Yes.'  "  Prayers  for  Inetmc- 
tlons  numbered  2  and  4  were  that  there  was 
no  evidence  to  support  the  allegations  there- 
in contained,  and  the  plaintiff  cannot  recover 
thereon.  Under  our  system  of  issues  being 
submitted,  a  general  prayer  that  "the  plain- 
tiff cannot  recover"  should  never  be  granted. 
WItsell  V.  RaUway  Co.,  120  N.  O.  657.  27  S. 
E.  125,  and  other  cases  cited  In  Clark's  Code 
^  Ed.)  p.  635.  Upon  the  Issues  found,  the 
court  adjudges,  as  a  matter  of  law,  whether 
Uie  plaintiff  shall  recover  Judgment  Be- 
sides, In  this  case  the  court  could  not  tell 
the  Jury  that  there  was  no  evidence  to  sup- 
port the  allegation  referred  to. 

Prayers  17  and  18  were  that  the  court 
should  ten  the  Jury  that  two  Isolated  facts.  If 
facts,  would  not  be  negligence.  Possibly  it 
would  not  have  been  error  to  have  given  these 
prayers,  though  It  la  the  weight  of  authority 
that  whether  a  flagman  ought  to  have  been 
at  the  crossing  was  a  Question  for  the  Jury. 
Railway  Co.  v.  Ives,  144  tJ.  S.  408v  12  Sup. 
Ct  €7»,  30  L.  Ed.  485.  But  the  court  Is  not 
called  upon  to  express  an  opinion  upon  each 
Isolated  fact,— whether  It  per  se  would  be 
negligence  or  not;  and  a  failure  to  do  so  is 
not  reversible  error  when,  as  here,  the  court 
has  placed  before  the  Jury  every  phase  of  the 
circumstances  which  the  defendant  contended 
was  true,  as  a  whole,  and  instructed  the  Jury 
properly  In  regard  thereto.  It  Is  not  whether 
any  single,  disconnected  fact,  taken  alone, 
would  or  would  not  be  negligence,  but  wheth- 
er any  given  state  of  facts  which  there  Is 
evidence  tending  to  prove  would  Justify  a  cer- 
tain finding  upon  the  Issue  named.  These 
two  prayers  leave  out  the  important  sur* 
rounding  circumstances.  It  Is  as  If  a  party 
were  to  ask  the  court  to  say  that  $1  Is  $1, 
that  0  Is  0.  and  another  0  Is  0,  and  there- 
fore to  argue  that  the  defendant  cannot  pos- 
sibly be  indebted  to  the  plaintiff  $100,  though 
the  circumstances,  taken  as  a  whole,  may 
Bluvw  that  he  la  eatltled  to  that  response  up- 


on an  Issue  "whether  the  defendant  Is  In- 
debted to  him,  and.  If  so,  how  much." 

The  nineteenth  prayer  could  not  have  been 
given;  for  it  assumes  as  a  fact  that  Mrs. 
Kanlpe  could  have  seen  the  train,  when  there 
was  contradictory  evidence. 

Aa  to  the  twenty-third  prayer,  whether  the 
sounding  of  a  whistle  when  the  train  was 
50  feet  awi^  was  timely  was  a  question  of 
fact  for  the  Jury,  and  not  a  matter  of  law. 

The  aceptlon  to  the  "charge  as  given" 
would,  If  intended  as  an  exception,  be  un- 
tenable, as  "broadside,"  bat  it  is  doubtless 
stated  by  the  appellant  merely  as  matter  of  In- 
ducement to  the  IS  specific  exceptions  to  the 
charge  which  follow.  The  first  of  these  Is 
to  the  definition  of  negligence  as  'Hhe  failure 
to  do  what  a  reasonable  and  prudent  perstm 
would  ordinarily  have  done  under  the  cir- 
cumstances of  the  situation;  the  omission  to 
use  means  reasonably  neoessary  to  avoid  in- 
Jury  to  others."  This  definitioD  Is  Justified 
by  precedent  Ballroad  Co.  v.  Jones,  95  U. 
S.  439,  24  L.  Bd.  606;  16  Am.  &  Eng.  IQnc 
Law  (1st  Ed.)  390.  It  was  used  by  the  Judge 
bi  Norton  v.  Ralh-oad  Co.,  122  N.  a.  at  pege 
920,  29  S.  E.  892,  though  It  was  not  there 
excepted  to.  It  may  be  that  a  more  eolen- 
tlfic  definition  could  be  fmmed  by  a  sfcillfnl 
dialectician,  but  we  cannot  see  that  the  de- 
fendant was  prejudiced  by  the  use  ct  the  me 
furuished  by  the  Judge. 

The  matter  presoited  la  cscepthns  tt,  8, 
and  7  to  the  charge,  taken  In  conneettoB  wlQi 
the  context,  is  unobjectionable. 

The  fourth  exception  Is  as  to  matter  which 
Is  In  the  defendant's  t«ith  prayer  tut  tantroe- 
tion,  and  as  to  which  It  has  wromwHirty  ex- 
cepted, because  not  given. 

As  to  the  fifth  and  sixth  exceptions  to 
the  charge,  the  law  requires  those  in  diarge 
of  a  moving  tzaln  to  keep  a  lookovt  atong 
the  track,  even  where  there  Is  no  crossing; 
and,  if  tbey  could  have  saved  life  by  proper 
lookout  at  a  crossing,  falhire  to  do  so  Is  cer- 
tainly negligence.  Pharr  r.  Railway  Oo.,  119 
N.  C.  756.  26  S.  B.  149;  Deans  v.^  Ballioad 
Ca,  107  N.  C.  086,  12  S.  E.  77;  8  Am.  A  Oag. 
Enc.  Law  (2d  Ed.)  293,  notes  2,  S. 

The  eighth,  ninth,  and  twelfth  exceptions  to 
the  charge  cannot  be  sustained.  Fatt.  By. 
Acc.  Law,  i  187;  2  Wood,  R.  R.  1613;  8  Am. 
&  Eng.  Enc.  Law  (2d  Bd.)  807.  398,  note  2. 

The  matter  referred  to  In  eleventh  excep- 
tion Is  a  correct  statement  of  the  law.  8  Am. 
A  Eng.  Enc.  Law  <2d  Ed.)  419,  420,  and  notes. 
"Making  flying  switch"  and  "kicking  ears" 
are  terms  denoting  very  nearly  the  same 
thing.  In  the  former,  the  engine  may  be  in 
front,  and.  upon  being  disconnected,  tbe  rear 
cars  may  be  run  upon  another  track  while 
still  rolUng.  In  "kicking  cars,"  the  discon- 
nected cars  are  given  their  Impetus  by  a 
backward  motion  of  the  engine,  which  does 
not  foUow  them.  Tbe  same  principle  of  law 
applies.  In  Bchlndler  v.  Railway  Co.,  87  Mich. 
410,  49  N.  W.  674,  It  Is  said.  "It  Is  gross 
segligeiuw  to  kick  a  car  across  a  highway. 
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nnattended."  Kay  t.  Railroad  Co.,  66  Pa.  St 
269;  Railway  Go.  v.  Smith  (Ky.)  20  8.  W. 
8U2,  18  L.  R.  A.  63;  Railroad  Co.  t.  Bachea, 
65  lU.  379.  Here  the  only  person  who  the 
defendant  contends  was  on  the  train  was  an 
18  year  old  negro,  and  he  was  not  on  the 
end  of  the  backing  train,  but  says  he  was 
between  two  cars,  to  put  on  brakes. 

The  thirteenth  exception  to  the  charge  Is 
to  the  language,  "She  [Mrs.  Kanlpe]  was  not 
responsible  for  the  conduct  of  the  driver  un- 
less she  assumed  to  direct  or  control  him." 
There  was  no  error  In  this.  Little  v.  Hackett, 
lie  U.  S.  366,  6  Sup.  Ct  391,  29  L.  Kd.  652; 
Railroad  Co.  v.  Powell,  89  Ga.  601,  16  S.  B. 
118;  Railroad  Co.  v.  Cooper,  85  Va.  939,  9 
S.  E.  321;  Bottoms  t.  Railroad  Co.,  114  N. 
C.  686,  19  S.  E.  730,  25  L.  R.  A.  784;  Cramp- 
ton  T.  Ivie.  124  N.  C.  591.  32  N.  E.  968.  In 
the  last-named  case  two  Judges  dissented,  but 
not  upon  this  point,  as  to  which  the  court 
was  nnajQlmoas. 

There  are  54  exceptions  in  this  case,  all  of 
which  have  been  carefully  considered.  Only 
errors  which  are  material  and  fatal  can  en- 
title a  party  to  -a  new  trial,  and  none  which 
the  appellant  does  not  have  reasonable  ground 
to  think  snch  should  be  brought  to  this  court. 
There  conld  be  no  necessity  to  show  54  fatal 
errors  In  any  trial.  Counsel,  not  knowing 
what  will  be  the  views  of  the  court,  are  the 
sole  Judges  of  what  exceptions  th^  shall 
think  proper  to  bring  up  for  review,  but  it 
Is  not  necessary  to  bring  up  every  exception 
which  through  abundant  caution  is  taken  on 
the  trial.  If,  tn  making  -up  a  case  on  appeal, 
connsel  will  sift  out  and  drop  those  presenting 
the  same  points  already  made  by  another  ex- 
ception, and  those  exceptions  which  have  al- 
ready been  held  against  the  appellant  In  other 
cases,  and  harmless  errors  not  Justifying  a 
new  trial,  the  number  left  will  still  be  enough 
to  occupy  the  time  allotted  for  argument,  and 
will  concentrate  both  the  argument  of  counsel 
and  the  attention  of  the  court  upon  the  vital 
points  which  shotild  determine  the  appeal. 
Pretzfelder  v.  Insurance  Co.,  supra.  In  say- 
ing this  we  are  laying  down  no  rule  for  coun- 
sel, who  must  always  decide  for  themselves 
what  exertions  the  ioterest  of  their  clients 
shall  require  tbem  to  bring  up  for  review; 
but  we  are  suggesting  that  a  little  more  care 
and  discrimination  In  selecting  exceptions  to 
be  passed  on  by  this  court  might  in  many 
cases  lighten  the  labors  of  counsel,  as  well 
as  of  ourselves,  and  be  conducive  to  the  ends 
of  Justice,  by  concentratiiig  attention  upon 
the  really  vital  points  of  the  case.  AfiOrmed. 


OOWELL  V.  PHCENIX  INS.  CO. 
(Supreme  Court  of  North  Carolina.    May  29, 
1900.) 

PIRH  POLICY— STATUTE   OF  FRAUDS— BtnLD- 
INO  ON  1>H1ASBD  GROUNDS— INSTRUCTIONS. 

1.  Where  a  fire  policy  provides  that  it  shall 
be  void  if  the  insured  is  not  the  nncondltional 
owner  of  the  property,  the  company  cannot  de- 


feat a  recovery  thereon  by  showing  that  the 
property  insured  was  not  conveyed  to  the  in- 
sured in  writing,  as  required  by  the  statute  of 
frauds,  as  the  statute  can  only  be  invoked  in 
actions  between  the  parties  to  the  sale. 

2.  Aa  application  attached  to  a  fire  policy 
recited  that  it  cohered  a  certain  house  on  leas- 
ed land.  A  coudition  in  the  policy  provided 
that  it  should  be  void  if  the  buildins  insured 
was  not  on  around  owned  In  fee  by  the  insnr- 
ed,  unless  otherwise  provided  by  agreement  in- 
dorsed on  the  policy.  The  company  knew  that 
the  buildiuK  was  on  leased  property  when  it 
was  insured,  but  no  ladoraement  showing  such 
fact  was  made  on  the  policy,  field,  that  the 
company  conld  not  defeat  a  recovery  on  the 
policy  on  'the  ground  that  it  was  on  leased 
ground. 

3.  Where  there  was  no  evidence  in  conflict 
with  that  of  plaintiff,  which,  If  true,  wonld  en- 
title him  to  recover,  it  was  not  error  to  refuse 
to  instruct  that,  if  the  jury  believed  the  evi- 
dence, they  should  find  for  the  defendant, 
and  to  instruct  that,  if  tbey  believed  piaintifF's 
testimony,  he  was  entitled  to  recover. 

Appeal  fron^  superior  court,  Pamlico  coun- 
ty; Starbuck,  Judge. 

Action  by  J.  F.  Cowell  against  the  Phcenix 
Insurance  Company.  From  a  judgment  in 
favor  of  plaintiff,  and  an  order  denying  a  mo- 
tion for  a  new  trial,  defendant  appeals.  Af- 
firmed. 

Simmons,  Pou  &  Ward,  for  appellant  W. 

W.  Clark,  for  appellee. 

FAIRCLOTH,  O.  J.  This  is  an  action  to 
recover  the  amount  of  a  fire  iusurance  pol- 
icy. The  defendant  Issued  the  policy  to  the 
plaintiff  on  a  dwelling  house,  household  fur- 
niture, and  other  personal  property.  Policy 
Issued  May  24,  1898,  and  the  property  was 
destroyed  by  fire  November  21,  1898.  These 
facts  are  admitted.  The  defense  Is  that  the 
plaintiff  was  not  the  sole  and  unconditional 
owner  of  the  bouse  when  It  was  Insured  or 
when  It  was  burnt;  that  the  plaintiff  con- 
cealed the  fact  that  he  was  not  the  owner 
of  the  land  on  which  the  house  was  situated, 
and  failed  to  disclose  the  true  ownership 
thereof;  and  that  the  policy  was  therefore 
void,  according  to  the  terms  of  the  policy. 
The  defendant  introduced  In  evidence  the 
record  of  an  action  instituted  in  189C,  styled 
Daniels  v.  Fowler  (N.  C.)  31  S.  E.  598.  from 
which  It  appeared  that  S.  H.  Fowler  bar! 
made  an  assignment  of  his  property  to  one 
Baxter,  who  conveyed  the  same  to  0.  H. 
Fowler  with  an  allegation  that  said  assign- 
ment was  fraudulent  and  void;  that  said 
suit  continued  until  spring  term  1898,  when 
the  verdict  and  Judgment  declared  said  as- 
signment to  be  void;  and  that  the  plaintiff, 
Daniels,  and  others  were  the  owners  of  the 
property  in  controversy.  The  plaintiff  here 
was  a  party  to  the  action  of  Daniels  v.  Fow- 
ler. The  defendant  offered  other  evidence 
showing  that  plaintiff  and  said  C.  H.  Fow- 
ler were  In  business  in  a  shop  on  said  lot  of 
land;  that  it  was  moved  about  50  feet  on 
said  lot  and  made  to  front  another  street, 
and  separated  from  the  balance  of  the  lot, 
and  was  converted  by  Improvements  and  ad- 
i  dltlons  Into  a  dwelUng  house  I17  ^Intifl. 
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and  occDpied  hy  blm  as  a  residence  ontU  the 
Are.  This  Is  the  insured  house,  now  the  sub- 
ject of  this  at'tlon.  Plaintiff's  evidence:  J. 
F.  Cowell  tesUaed  that:  "The  burned  build- 
ing was  formerly  used  as  a  barroom.  Out- 
side was  of  rough  boards.  I  bought  the 
house  of  C.  H.  Fowler  In  1S94.  There  was 
no  deed.  Paid  him  $100.  (Defendant  ob- 
jected to  the  statement  that  he  bought  the 
bouse  In  1894,  on  the  ground  that  the  sale 
would  have  to  be  In  welting.  Overruled,  and 
defendant  excepted.)  I  moved  It  to  another 
part  of  the  same  lot  It  cost  me  |1,000  to 
rebuild  IL  I  leased  the  land  which  It  was 
moved  on  from  O.  H.  Fowler.  I  bad  no  no- 
tice of  any  fraud  at  the  time  I  made  the 
purchase.  I  leased  the  land  a  year  from 
each  January,  in  1894,  when  I  moved  the 
building.  I  leased  It  with  the  understanding 
that  ft  was  to  be  renewed  each  January  as 
long  aa  C.  H.  Fowler  and  I  remained  part- 
ners in  the  store  business.  I  first  leased  It 
In  1894,  when  I  moved  the  building.  I  would 
say  I  rented  It  each  .Tannary  Ist  It  was 
understood  that  ttae  lease  should  be  to  Jan- 
nary  1.  1895,  and  should  be  renewed  each 
successive  January  as  long  as  Fowler  and  I 
remained  In  business  together.  It  was  re- 
newed each  January  by  the  previous  agree- 
ment made  in  1894.  I  gave  my  time  to  the 
business.  I  was  to  have  one-half  the  profits, 
and  also  possession  of  the  lot  fenced  in  about 
the  dwelling,  as  long  as  we  remained  In  bnsi- 
ne8&  I  understood  I  was  holding  it  under 
lease  made  In  1884."  Cross-examined: 
"Were  you  holding  at  the  time  of  the  fire,  in 
1888,  under  the-  parol  lease  made  In  1894? 
Ans.  I  was  holding  under  this  lease,  with 
the  understanding  that  It  was  to  be  renewed 
from  year  to  year  as  long  as  our  partnership 
lasted.  The  partnership  was  renewed  each 
year  after  1884  till  we  went  out  of  business 
after  the  fire.  We  renewed  the  partnership 
about  January  1st  each  year,  and  It  was  un- 
derstood that  the  lease  was  renewed  each 
year  as  the  partnership  was  renewed.  Noth- 
ing was  said  about  the  rest  of  the  business 
each  January."  The  plaintiff  further  testi- 
fied that  he  did  not  know  whether  this  was 
the  second  or  third  annual  policy  he  had  tak- 
en out  on  the  property  In  this  company.  It 
was  admitted  here  that  at  pie  time  the  pol- 
icy was  Issued  the  defendant  had  notice  that 
the  plaintiff  claimed  that  the  building  was 
on  leased  ground.  The  plaintiffs  application, 
attacbed  to  the  ix^lcy,  is:  "On  his  two- 
story,  shlngle-roof,  frame  building  and  addi- 
tions, *  *  *  on  leased  land."  The  clause 
in  the  policy  relied  on  by  the  defendant, 
among  other  things,  is:  "The  entire  policy 
Shalt  be  Toid  It  the  interest  of  the  assured  be 
other  than  unconditional  and  sole  ownership, 
or  if  the  subject  of  the  insurance  be  a  build- 
ing on  ground  not  owned  by  the  Insured  In 
fee  simple,  unless  otherwise  provided  by 
agreement  Indorsed  betem  or  added  hereto." 

Real  estate  nuy  be  sold  by  parol,  and  the 
title  la  good,  u  betwem  the  parties,  unless 


the  statute  of  frauds  Is  Invoked  and  relied 
on  as  a  defense,  but  strangers  to  the  trans- 
action cannot  avail  themselves  of  the  stat- 
ute. "Buildings  which  are  sold  without  the 
land  on  which  they  stand,  with  the  intention 
of  all  parties  to  sever  them  from  the  land, 
pa.sQ  to  the  purchaser,  with  a  right  to  remove 
them,  as  'personal  property,  within  a  reason- 
able time."  Shaw  v.  Carbrey,  9S  Mass.  462. 
The  first  exception,  therefore,  cannot  be  sus- 
tained. 

An  Insurance  policy  Issued  with  full  notice 
(as  was  the  case  In  this  instance)  to  the 
company  that  the  building  insured  stands 
upon  leased  ground  Is  not  invalidated  by  a 
provision  that  It  shall  be  void  If  the  subject 
thereof  Is  on  ground  not  owned  by  the  as- 
sured in  fee  simple.  Baldwin  v.  Insurance 
Co..  16  N.  y.  Supp.  687,  60  Hun,  388. 

The  defendant's  prayer  was  that,  if  the 
Jury  believed  the  evidence,  they  should  an- 
swer the  first  issue,  "No,"  and  the  second, 
"Nothing."  This  prayer  was  refused,  and 
his  honor  Instructed  the  jury  that  if  they  be- 
lieved the  facts  as  to  the  lease  to  be  as 
stated  by  the  plaintiff,  Cowell.  In  his  testi- 
mony, they  should  answer  the  first  Issue. 
"Yea,"  and  the  second  issue,  "fl.OOO."  With 
our  view  of  the  law,  we  see  no  error  in  over- 
ruling these  prayers  and  exceptions.  There 
was  no  evidence  In  conflict  with  ttiat  of  the 
plaintiff,  and  the  judge  made  no  mistake  In 
allowing  the  jury  to  act  on  the  plalntlfTs 
evidence.  What  cause  of  complaint  has  the 
defendant  company?  The  defendant  insured 
a  dwelling  house,  with  notice  that  It  stood  on 
leased  ground,  and  what  Is  the  difference  to 
the  defendant  whether  It  stood  on  the  ground 
of  A.  or  B.?  Knowledge  In  that  particular 
could  neither  Increase  nor  diminish  the  risk 
of  the  company.  It  was  Immaterial  to  the 
defendant  whether  the  land  belonged  to  Fow- 
ler or  to  Daniels.  The  defendant  simply  In- 
sured the  house  as  "his"  (plaintiff's)  prop- 
erty, knowing  that  the  plaintiff  had  no  fee 
In  the  estate,  In  the  argument  the  case  was 
put  upon  the  legal  proposition  that  the  land- 
owner could  not  sell  the  house  by  parol,  and 
convert  It  Into  personal  property  by  such  con- 
tract We  have  shown  this  can  be  done  by 
consent  of  the  contracting  parties,  and  we 
tblnk  the  defendant  has  no  Interest  In  tbat 
question.  Our  conclusion  as  to  the  law  seems 
to  lead  to  a  just  result  Finding  no  error  In 
the  trial,  the  judgment  of  the  court  below 
must  be  affirmed. 


IiENOIR  et  al.  v.  LINVILLE  IMP.  CO. 
(Supreme  Oourt  of  North  Carolina.   Jane  9, 
1900.) 

INSOLVENT  COBPORATIOMS-CliAIMS  FOR 
SALAJUBS— BEIVIBW  ON  APPBAU 

1.  Where  a  recover  was  appointed  to  take 
control  and  entire  management  of  all  the  as- 
sets of  a  corporaHon,  it  was  not  liable  to  an 
officer  for  salary  during  such  receivership, 
irinee  the  performance  of  the  contract  l>etween 
the  corporation  and  the  officer  was  rendered 
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impoBstble  br  jndleial  aedoD,  ud  not  by  the 
fault  of  the  corporation. 

2.  Where  a  fact  ia  found  without  any  evi- 
dence tending  to  prove  it,  the  finding  ia  re- 
viewable; but  when,  without  excluding  any 
evidence,  the  court  finda  there  is  no  evidence  to 
prove  an  aUegatkm,  the  finding  cannot  be  re- 
viewed. 

Appeal  from  si^wrlor  court.  Mltehell  coun- 
ty; Allen,  Judge. 

Action  by  T.  B.  Lienolr  and  others  against 
the  LinvlUe  Improvement  Company.  From 
a  referee's  report  disallowing  the  claim  of 
petitioners,  Thomas  F.  Parker  and  another, 
they  AppeaL  Affirmed. 

Davidson  &  Jones  and  Bnsbee  ft  Bnabee, 
for  appellants.  B.  J.  Justice  and  D.  W.  Bob- 
Inaon,  for  appellee. 

DOUGLAS,  J.  This  Is  an  appeal  by  the 
petitioners,  Parker  and  Keliey.  claiming,  re~ 
■peetfvely,  as  presldoit  and  secretary  of  the 
company,  the  balance  of  tiielr  salaries  com- 
ing due  while  the  company  was  In  the  hands 
of  the  receiver.  The  followlns  la  the  report 
of  Referee  Burwell: 

"This  cause  baring  been  referred  to  me, 
I  proceeded,  on  Jane  29.  1888,  at  LlnvlUe.  N. 
C,  to  hear  evidence  upon  the  matters  sub- 
mitted to  me  for  determination.  There  were 
present  at  such  hearing  Messrs.  Davidson 
ft  Jones,  attorneys  for  Thomas  F.  Parker 
and.  Harlan  P.  Kelsey,  petitioners,  and  B. 
J.  Justice,  attorney  for  the  defendant.  I  send 
berewlUi  the  testimony  of  the  several  wit- 
nesses who  wen  examined  before  me.  It 
having  been  taken  down  by  a  stenographer. 
When  the  cause  was  called  tot  hearing  be- 
fore me,  counsel  suggested  that  the  follow- 
ing Issues  had  been  agreed  upon  as  covering 
the  matters  In  dispute:  (1)  la  the  Unrtlle 
Improvement  Company  Indebted  to  the  plaln- 
tftt  Thomaa  F.  Parker  upon  bla  claim  filed 
In  this  case?  If  so,  In  what  amount?  (2)  Is 
the  Llnvllle  Improvement  Company  Indebted 
to  the  plaintiff  Harlan  P.  Kelsey  upon  bis 
claim  filed  In  this  cate?  If.  so.  In  what 
amount?  From  the  testimony  Introduced  be- 
fore me  by  the  petitioners  and  defendant,  I  find 
the  following  fftcts:  (1)  On  August  21,  1698, 
an  order  was  made  appointing  a  receiver  of 
the  dtfendant  corporation,  and  this  order  pre- 
scribed the  duties  of  such  receiver  as  fol- 
lows: 'To  take  Into  his  hands  all  the  prop- 
erty and  eflTects  of  the  LlnvlUe  Improvement 
Company,  both  real  and  personal,  together 
with  all  choses  In  action,  debts,  claims,  and 
demands  of  every  kind;  to  collect  all  debts 
due  the  company;  to  keep  In  proper  repair 
the  houses  and  other  property;  to  pay  all 
taxes  lawfully  assessed  against  the  said  com- 
pany, and  to  defend  and  prosecute  all  suits 
at  law  or  In  equity  touching  or  concerning 
the  said  company,  and  for  this  pun>ose  to 
employ  counsel  at  a.  compensation  to  be  fixed 
and  allowed  by  the  court;  to  sell  and  dis- 
pose for  cash,  all  the  property  of  a  per- 
sonal nature,  and  especially  such  as  is  liable 
to  detedoratiim.  at  alther  public  or  private 


sale,  and  at  such  times  and  places  as  he  may 
elect  to  sell  and  dispose  of  the  houses,  lands, 
and  tenements  of  said  company.  In  such  quan- 
tities, and  at  such  times  and  places,  and  upon 
snch  terms,  as  he  may  deem  best,  and,  upon 
ccwflrmatlon  of  the  said  sale  or  sales  by  the 
court,  to  execute  deeds  conveying  such  to  the 
purchaser  or  purchasers.*  (2)  That,  pursuant 
to  this  order,  J.  F.  Spainhonr  was  duly  qual- 
ified as  receiver,  and  Immediately  thereafter 
took  charge  of  the  property  and  effects  of 
defendant  corporation  according  to  the  terms 
of  the  order  appointing  him  receiver.  (3) 
That  at  the  time  of  said  appointment  of  a 
receiver  the  petitioner  Thomas  F.  Parker  was 
president,  and  Harlan  P.  Kelsey  was  sec- 
retary,, of  defendant  corporation.  (4)  The 
charter  of  the  defendant  corporation  pro- 
vided that  there  should  be  a  president  and  a 
secretary  and  a  treasurer,  who  should  be  elect- 
ed annually,  and  should  hold  their  offlcea,  re- 
spectively, for  one  year,  or  until  their  succes- 
sors should  be  chosen.  The  charter  provided 
that  the  treasurer  should  be  elected  by  the 
board  of  directors,  and  should  hold  his  office 
for  one  year,  or  until  his  successor  should  be 
elected  or  Inducted  Into  office,  unless  he  should 
be  removed  by  the  t>oard  of  directors,  and 
that  he  should  give  bond  with  good  and  suf- 
ficient surety  for  the  safe-keeping  of  all  mon- 
eys that  mls^t  come  Into  his  hands,  and  tor 
the  faithful  discharge  of  all  the  duties  of  his 
office.  (5)  The  by-laws  of  the  corporation 
provided  that  the  salaries  or  other  compen- 
sation of  all  offices  should  be  fixed  by  the 
directors,  and  might  be  changed  or  discon- 
tinued at  the  end  of  any  month.  (6)  Thomas 
F.  Parker  was  duly  elected  president  on 
July  ao,  1603,  and  Immediately  thereafter,  at 
a  meettng  of  the  directors,  he  was  elected 
treasurer,  and  as  such  treasurer  he  gave 
bond  iQ  the  sum  of  $20,000.  (7)  At  that 
time  (July  20,  1696)  Harlan  P.  Kelsey  was 
duly  elected  secretary  of  defendant  corpora- 
tion, and  was  duly  Inducted  Into  that  office. 
(8)  At  a  meeting  of  the  directors  on  July  20, 
1898,  the  compensation  of  these  (^ces,  to 
wit,  president  and  secretary,  was  fixed  as 
follows:  President,  $100  per  month;  secre- 
tary, |26  per  month.  The  secretary  and 
treasurer  were  both  »  officio  members  of 
the  board  of  directors  that  ao  fixed  their 
compensation,  tfi)  It  was  always  tbe  cnstom 
of  the  defendant  cranpany  to  pay  the  netaal 
expenses  of  the  directors  of  the  compai^  In 
attending  meetings  whenever  they  made  any 
charge  for  ao  doing.  (10)  That  the  receiver 
paid  to  each  of  these  petitioners  the  amount 
due  them  on  account  of  salary  op  to  Septem- 
ber h  188S,  the  date  of  his  qoallflcatlon  as 
receiver  and  hia  taking  charge  of  the  vtopa- 
ty  and  effects  of  the  eonqiiany.  (11)  That, 
after  the  appointment  of  the  receiver  and  Us 
entering  upon  the  duties  of  his  cStot,  the  pe- 
titioner Harlan  F,  Kela^  waa  not  called 
upon  or  required  to  perform  any  service 
whatever  Cor  tiie  company,  and  did  not  hi 
fact  perform  any  ■ecvies  on  Ita  aecoiu^  ck- 
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-cept  attendance  at  meetlngi  of  ttie  sfeocldiold* 
era.   (12)  That  the  petitioner  TtuMiuu  F.  Pai^ 
kei;  after  the  appointment  of  recelTer  and  hie 
ansUfleatlon,  continued  to  act  as  president 
of  the  corporation  as  to  all  matters  that  seem- 
ed to  require  his  attentiim.  and  Interested 
bimaelf  In  the  affairs  of  the  company,  and  In 
the  efforts  made  by  hhnself  and  others  to  ex- 
tricate the  corpor^on  from  its  financial  dlf- 
flcnltlea  He  was  recognized  as  the  pred- 
dent  of  the  company  at  the  meeting  of  the 
corporation  held  In  18M,  and  he  aided  and 
Assisted  the  receiver  In  his  care  of  the  affairs 
of  the  company.  No  evidence  was  Intro- 
duced before  me  as  to  the  value  of  such  serv- 
Icea  aa  he  rendered  In  this  behalf.  (13) 
Thomas  F.  Parker  attended  a  meeting  of  the 
corporation,  and  at  such  meeting  was  rec- 
ognized as  the  president  of  the  company,  and 
he  expended  of  his  own  means  in  attending 
such  meeting  the  Bum  of  seventeen  and 
sa/ioo  dollars.   (14)  There  was  no  contract 
or  agreement  as  to  compensation  between  the 
corpocatton  and  petltltmets,  or  either  of  them, 
except  such  contract  or  agreement  as  Is  con- 
tained In  the  action  of  the  stockholders  and 
directors  above  set  forth  electing  them  to  be 
ofBcen  of  the  company,  and  fixing  ttadr 
salaries,  and  Inducting  th^n  Into  their  offices. 
From  these  facts,  so  found     me,  I  conclude 
that  the  petitioners  are  not  entitled  to  iffove 
In  this  action  the  claims  against  the  corpora- 
tion set  up  by  them,  the  appotaitment  of  the 
receiver  having  had  the  1^1  effect  of  dis- 
continuing their  tl^  to  salaries  from  the 
corpocatloo,  and.  as  tbey  have  no  claims 
jigalnst  the  corposatlon  except  for  such  ssl- 
arlea,  they  cannot  recover  anything  as  cred- 
itors tn  this  action.  I  disallow  Hr.  Father's 
<lmSm  ($17.8B)  for  expenses,  because  ft  Is  a 
claim  originating  entirely  after  this  bin  was 
filed.  I  therefore  answer  both  lasaes,  'No.' 
In  arriving  at  my  conclusions  of  fact,  stated 
above.  I  have  considered  all  the  evidence  re- 
lied upon  1^  the  dalmants,  notwithstanding 
the  objections  of  defendant,  and  have  sus- 
tained all  objections  made  by  the  claimants, 
and  excluded  all  evidence  ol^ected  to  1^ 
them." 

We  do  not  feel  at  liberty  to  review  the  ref- 
wee's  finding  of  fhct  as  presented  to  us  bi 
the  first  and  second  exceptions.  Where  a 
fiact  Is  found  without  any  evidence  toidlng  to 
prove  It,  the  finding  la  re^wable  by  us; 
but  where,  without  the  exclusion  of  any  evi- 
dence whatever,  the  referee  and  court  find 
that  there  was  no  evidence  tending  to  prove 
an  allegation,  how  can  we  reirtew  the  find- 
ing without  passing  upon  the  weight  of  the 
evidence?  If  we  were  to  say  that  the  court 
was  In  error  In  saying  that  there  was  no 
evidence,  and  that  there  was  evidence  tend- 
ing to  support  the  allegation,  we  could  not 
say  that  the  evidence  was  sufficient  to  prove 
the  auction,  es  that  would  be  passing  up- 
on Its  weight  Therefore  the  third  exertion 
of  the  petitioners'  is  all  that  Is  properly  be- 
fore us,  and  It  is  as  followa:   "(3)  For  that 


tbe  referee  erred  In  his  conclusions  of  law  as 
follows:  Tbat  the  petKltmers  are  not  enti- 
tled to  prove  In  this  action  the  claims 
against  the  coiporation  set  up  by  them,  the 
appointment  of  the  receiver  having  had  the 
legal  effect  of  dlscontlniriiig  their  right  to 
salaries  from  the  corporation,  and,  as  they 
have  no  claims  against  the  corporation  fos 
such  s^arles,  they  cannot  recover  anything 
as  creditors  In  this  action.**  The  court  be- 
low confirmed  the  report  of  the  referee  In 
all  respectB. 

We  frankly  admit  that  this  case  has  given 
us  much  trouble^  and  to  it  we  have  ^ven 
careful  condderatlon.  The  authorities  on  the 
exact  point  are  not  numei-oua,  but  they  are 
confiictlng,  and  from  courts  of  the  highest 
respectability.  In  Spader  v.  Manufacturing 
Co..  47  N.  J.  Bq.  18.  2(>  AU.  878.  bi  an  able 
Opinion  hf  the  chanceQor,  It  was  h^  that 
claims  for  damages  aiding  from  breaches  of 
contract  for  eerrices.  occasioned  by  the  In- 
solvency of  the  defendant  corporation,  were 
entitled  to  be  paid  pro  rata  oat  of  the  fnnds 
tn  the  hands  of  the  receiver.  After  calling 
attention  to  the  fact  that,  upon  the  dlssolntlon 
of  a  corporatlcm,  all  lis  surplus  aSBets,  list- 
ing after  the  payment  of  debts,  are  retmned 
to  Its  sto^holders,  the  ctmrt  says:  "It  could 
hardly  have  been  the  Intentlm  of  tiie  law- 
makers to  distribute  the  aurphis  of  assetB,  or, 
In  other  words,  return  capl^  to  the  stock- 
holders of  the  company  (tbat  Is,  to  those  who 
deliberately  ventured  for  gain,  sad  pledged 
their  capital  for  thesecurltyof  those  who  were 
Induced  to  deal  with  them),  and  at  the  saiqe 
time  dlaregud  those  who,  dealing  with  those 
stockholders  upon  the  falA  of  that  security, 
became  Justly  entitled  to  damages  for  breach- 
es ot  contracts  occasioned  by  an  Insolvent 
and  suapensim  that  tbe  very  capital  relied 
upon  was  intended  to  ward  off.  Such  dis- 
tribution would  be  the  protectltm  of  capital 
against  Its  Just  liability.  *  *  *  I  see  no 
reasim  under  this  law  for  distinguishing  be- 
tween rases  where  the  breach  of  contract  pre- 
cedes the  adjudication  of  Insolvency  and  cases 
where  tbe  breach  folkitn  In  consequence  (rf 
that  adjudication.  The  Insolvency,  suspen- 
sion of  business,  and  recelversfalp  do  not  ex- 
tlngnlsb  the  corporation's  life.  The  chancel- 
lor 'may*  declare  the  charts  to  be  forfeited 
and  void,  and  'may'  direct  a  division  of  the 
surplus  assets  among  the  stockholdns;  but 
caus  may  arise,  and  do  arise,  where  he  should 
not,  and  does  not;  exercise  that  powa,  be- 
cause the  assets  are  sufficient  to  pi^  credttors, 
and  Justly  tbe  dlscha^  of  the  receiver,  so 
tbat  the  company  may  resume  Its  buslmss. 
Consequently  tbe  rule  that  when  a  master 
dies  tbe  omtract  with  bis  savant  la  terminat- 
ed Is  not  potent  In  this  cmslderatlon."  This 
Is  the  New  Senew  rule,  and  there  Is  much 
to  commend  it  But  we  think  tiiat  the  aver- 
age ends  of  Justice  would  be  better  and  more 
generally  subserved  by  following  the  .New 
Xork  rule,  as  laid  down  In  People  v.  Insur- 
ance Co.,  81  N.  Y.  174.  where  tbe  court  says, 
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on  page  178:  "There  was  no  breach  of  the 
contract  between  Mix  and  the  Insurance  com- 
pany hy  either  of  the  parties.  It  was  in  pn>- 
ceBs  of  continued  performance  according  to 
its  terms,  and  was  nnbrolien,  at  the  m<»nent 
when  the  Injunction  order  was  served.  That 
(^erated  upon  both  parties  at  the  same  In- 
stant, and  perpetuated  the  then  existing  rights 
and  conditions.  Before  its  service,  the  com- 
pany liad  done  nothing  to  prevent  perform- 
ance, and  we  mast  assume  was  both  ready 
and  willlDg  to  perform.  It  had  done  no  act 
which  amounted  to  a  refusal,  or  which  made 
it  unable  to  carry  out  Its  contract.  For  aught 
that  appears,  It  would  have  done  so  If  let 
alone.  But  It  was  not  permitted  to  perform. 
The  state,  by  the  Injunction  order  operating 
alike  upon  the  company  and  Its  agents,  par- 
alyzed  the  action  of  both  the  contracting  par- 
ties, so  that  neither  could  [>erform,  or  put 
the  other  In  the  wrong.  Thereupon  the  com- 
pany conld  not  refuse,  and  did  not  refuse. 
To  put  It  in  the  wrong,  and  to  make  It  liable 
for  a  breach,  required  action  on  the  part  of 
Mix.  As  a  condition  precedent,  he  was  bound 
to  show  both  ability  and  readiness  to  per- 
form on  his  part  He^coold  do  neither.  Per- 
formance by  him  hod  become  IIlegaL  It 
would  have  been  a  criminal  contempt,  and 
possibly  a  misdemeanor.  There  could  be  nei- 
ther readiness  nor  ability  to  do  the  torbiddoi 
and  unlawful  acta.  So  that,  from  the  neces- 
sity of  the  case,  as  there  was  no  breach  on 
dther  side  before  the  Injunction,  so  there 
could  be  none  after.  What  liad  happraed 
was  a  dissolntitm  ol  the  contract  by  the  sov- 
ereign power  of  the  state,  rendering  perform- 
ance on  either  side  Imposslbte.  And  this  re- 
sult was  within  tb»  ctmtemplation  of  the  par- 
ties, and  must  be  deemed  an  unexpressed  con- 
dition of  their  agreement  One  party  was  a 
corporation.  It  drew  its  vitality  tran  the 
grant  of  the  state,  and  could  only  Uve  by  its 
permission.  It  existed  within  certain  defined 
limltationa,  and  must  die  whraierer  Ita  creatw 
80  willed.  The  general  i^nt  who  contracted 
with  It  did  BO  with  knowledge  of  the  statu- 
tory conditions,  and  these  must  be  deemed 
to  have  permeated  the  agreement,  and  con- 
stituted elements  of  the  obUgatlon."  Again, 
in  distinguishing  a  dlfCwent  class  of  cases, 
tbe  court  says,  on  page  180:  "In  all  of  them 
the  companies  stepped  payment  before  any  in- 
tervention of  the  law,  and  thia.  Iwing  done 
by  open  and  public  notice,  amounted  to  a 
voluntary  refusal  of  poformance,  and  there- 
fore a  breach  of  contract,  established  before 
tb»  windlng-np  orders  were  made  and  the 
liquidators  appointed.  When  ibe  court  In- 
terfered, It  found  broken  contracts,  and  a 
liability  for  a  breach  already  existing,  and 
dealt  with  what  ft  found.  It  did  not  break 
what  was  already  broken."  The  court  fur- 
ther distinguishes  a  certain  class  of  cases 
where  property  rights  survive  the  death  of 
the  parties.  We  have  quoted  at  length  fnnn 
this  opinion  because  It  expresses  so  clearly 
our  own  view  of  the  law.   It  la  dted  and  fol- 


lowed by  the  circuit  court  of  the  United 
States  in  MalcMnson  v.  Wappoo  Mills  (a  C.) 
88  Fed.  680.  This  rule  applies  in  the  case 
at  bar.  The  petitioners  were  elected  to  their 
respective  offices  for  the  purpose  of  having 
the  ordinary  duties  of  those  officers  properly 
performed.  Salaries  were  assigned  to  them 
for  the  proper  performance  of  those  duties, 
and  were  paid  for  the  full  time  that  tbey 
were  performed.  The  company  never  refused 
to  perform  Its  part  of  the  contract  nor  were 
the  claimants  in  a  condition  to  perform  their 
part  after  the  appointment  of  a  receive.  It 
Is  true  they  do  not  appear  to  have  been  en- 
joined from  doing  so,  but  that  was  the  prac- 
tical effect  of  the  order  appointing  the  re- 
ceiver. He  was  directed  to  take  control  of 
all  the  property  of  the  company,  and  to  as- 
sume entire  management  of  Its  affairs.  This 
left  nothing  for  the  petitioners  to  do,  as  any 
Interference  with  the  duties  of  tbe  receive 
would  have  been  a  contempt  of  court  It 
makes  no  difference  whether  their  relations 
^'Ith  the  company  were  severed  or  not.  It  la. 
probable  that  if  the  receiver  had  been  dis- 
charged, and  the  company  permitted  to  re- 
sume the  management  of  Its  own  affairs,  dur- 
ing tbe  continuance  of  their  terms,  or  per- 
ha];>8  even  if  before  the  election  of  th^  suc- 
cessors, they  would  at  once  have  resumed 
their  ofSces,  with  all  their  duties,  powers,  and 
emoluments.  But  it  is  certain  that  during  tbe 
continuance  of  the  receivership  they  neither 
did  nor  could  perform  such  duties,  and  that 
their  Inability  to  do  so  did  not  arise  from 
any  adverse  action  on  the  part  of  the  com- 
pany. As  they  did  not  perf<«m  those  duties, 
they  did  not  earn  the  salary  attadied  to  ttadr 
performance,  and  they  cannot  recover  from 
tbe  def«idant  for  a  breach  of  contract  where 
tbe  defendant  lus  been  guilty  of  no  breads 
If  the  receivership  had  be«i  only  partial,  ex- 
tending only  to  particular  property,  and  leav- 
ing the  defendant  corporatiin  still  In  the  gen- 
eral, and  even  partial,  management  of  ita  af- 
fairs, the  case  would  be  different  If  the  pe- 
titioners rendered  any  service  to  the  receiver, 
we  do  not  see  why  they  should  not  be  paid, 
but  they  cannot  recover  In  the  shape  oC  sal- 
aries for  offices  that  were  practically  In  abey- 
ance. When  this  case  was  here  before  (re- 
ported in  117  N.  G.  471,  23  S.  B.  442),  aU  that 
this  court  decided  was  that  the  petitioners 
had  a  right  to  be  heard  upon  the  facta  as  wdl 
as  tbe  law.  They  have  now  been  heard,  and, 
upon  the  facta  as  found  by  the  referee,  they 
cannot  recover,  in  our  view  ot  the  law.  Tbe 
judgment  below  Is  affirmed. 


TUCKSnt  V.  SATTEBTHWAITB. 
(Supreme  Oourt  of  North  Carolina.  June  9^ 
1900.) 

BOUNDAIUBS  —  HSTABLISHHONT  —  BTIDENCB- 
— INSUFFICIENCY. 

The  eole  evidence  of  a  surveyor  that  he 
had  seen  two  old  trees  marked  as  pointers  at 
the  end  of  a  line  sooght  to  be  established  as 
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the  true  line  of  a  surrey  alleged  to  hare  been 
mistakenlr  described  In  a  ^ant,  was  inauf- 
ficient  to  jastify  Bubinission  of  the  question 
to  the  Jury,  where  it  was  not  shown  that  they 
were  marked  contemporaneonsly  with  the  sor- 
rej,  or  that  they  had  been  reeogaised  u  a 
corner. 

Clark  and  Dongjaa.  JJ.,  dlasentinv. 

On  petition  to  rehear.  Dismissed. 
For  former  oplnloD,  see  31  S.  E.  722. 

Jarris  &  Blow  and  A.  C.  Avery,  for  peti- 
tioner. W.  B.  Rodman  and  Ernest  HaTvood, 
opposed. 

^MONTGOMERY,  J.  This  case  was  before 
OS  at  September  term,  1898  (123  N.  C.  511, 
31  S.  E.  722),  and  it  received  a  most  careful 
consideration  on  the  part  of  the  court,  and 
at  the  conclusion,  while  the  Judgment  of  the 
court  below  was  affirmed,  there  was  a  divl- 
sion  of  the  court,  two  meml)er8  dissenting. 
After  another  argument,  with  full  briefs  on 
both  sides,  uptm  the  rehearing,  we  have  re- 
considered the  proposition  of  law  before  ns 
at  that  time,  with  the  earnest  purpose  to  recti- 
fy any  mistake  or  errw  under,  which  we  may 
bave  then  labored,  if  such  error  should  be 
pointed  out  to  ns.  and  our  convictions  and 
opinions  are  not  changed.  It  will  be  seen 
from  a  reading  of  the  opinion  of  the  court 
heretofore  delivered,  and  from  the  dissenting 
opinion  already  referred  to,  that  the  sole  ques- 
tion In  the  case  depends  upon  the  location  of 
the  northern  boundary  line  of  the  Smith  grant 
The  admissions  of  counsel  on  both  sides,  their 
arguments,  and  their  briefs  are  an  acknowl- 
edgment that  that  was  the  sole  point  in  the 
case.  It  was  agreed  on  all  bands  that  the 
starting  point  of  the  Smith  grant  was  repre- 
sented by  the  letter  A  on  the  map.  The  sta- 
tions B,  C,  D,  E,  F,  were  all  admitted  and 
acknowledged  stations.  The  trouble  begins 
from  the  call  from  F  station.  That  call  is 
in  these  words  {from  F):  "West  290  poles  in- 
to John  Jordan's  line."  Two  hundred  and 
ninety  poles  west  from  F  station  does  not 
reach  John  Jordan's  line,  but  299  poles  will 
reach  John  Jordan's  line,  and  to  that  line  the 
call  must  go.  Bradford  t.  Hill,  2  N.  C.  22; 
Cherry  v.  Blade's  Adm'r,  7  N.  C.  82;  Mort- 
gage Go.  V.  Long,  113  N.  C.  123,  18  S.  B. 
166.  The  defendant  contends,  however,  that 
the  northern  boundary  line  of  the  Smith  grant 
was,  through  mistake,  inserted  in  the  grant 
as  running  west  290  poles,  and  that  it  ought 
to  be  changed  so  as  to  run  north,  74  west, 
420  poles,  and  that  there  was  evidence  to 
that  effect  which  his  honor  should  have  sub- 
mitted to  the  Jury.  The  only  evidence  in  the 
case  on  that  point  was  that  of  a  surveyor 
(Taylor)  that  he  had  seen  at  the  end  of  the 
line  (intended  for  by  the  defendant  two  ciA 
trees  marked  as  pointers.  That  evidence  was 
not  sufficient  to  go  to  the"  Jury  on  the  point 
If  a  line  of  marked  trees,  marked  at  the  time 
of  the  original  sarvey  of  the  Smith  grant, 
had  been  found  a!\pag  the  line  contended  for 
by  the  def»daat.  although  not  called  for  In 
ttie  grantf  that  would  have  beoi  aufflclent  evi- 


dence to  go  to  the  Jury  to  have  the  mistake 
In  the  course  of  the  grant  corrected  and  ex- 
plained; or,  if  there  had  been  evidence  that 
the  trees  marked  at  the  end  of  the  line  con- 
tended for  by  the  defendant  showed  signs 
of  having  been  marked  contemporaneously 
with  the  original  survey,  and  had  been  rec- 
ognized as  a  comer  or  point  of  the  Smith 
grant,  such  evidence  would  have  been  com- 
petent for  the  same  purpose.  Graybeal  v. 
Powers,  76  N.  C.  66;  Reed  v.  Shenck,  14  N. 
C.  65;  CTherry  v.  Slade,  supra;  Baxter  v. 
Wilson,  95  N.  0.  137;  Davidson  v.  Shuler's 
Heirs,  119  N.  C.  582,  26  S.  E.  3-10.  If  there 
had  been  a  natural  object,  known  or  admit- 
ted, at  the  end  of  the  line  from  station 
F  on  the  map, to  the  Jordan  line,  then  no 
parol  evidence  could  have  changed  that  line. 
The  defendant's  counsel  again  insists  that 
the  line  which  he  contends  for  from  station 
F  to  the  Jordan  line  can  be  proved  to  be  the 
true  line  by  a  reversal  of  the  Smith  grant 
from  the  acknowledged  starting  point  A 
northward.  Such  a  reversal  cannot  be  made 
in  this  case  for  the  reasons:  First,  that  from 
station  A  no  surveyor  could  hit  the  next  point 
northward,  for  no  such  point  has  been  Identi- 
fied or  admitted,  and  the  call  from  the  next  to 
the  last  station.  In  the  natural  order  of  the 
survey,  Is  "to  the  beginning,"  without  any  In- 
timation of  course  or  distance;  and,  second, 
because,  as  we  have  seen,  there  is  no  evidence 
in  the  case  fit  to  be  submitted  to  the  Jury 
tending  to  show  any  uncertainty  or  mistake 
in  the  line  from  F  west  200  poles  to  the 
Jordan  line.  A  la  not  essential  to  the  deci- 
sion of  this  case,  but  the  writer  of  this  opin- 
ion thinks  that  a  prior  or  previous  line,  like 
the  one  in  this  case  from  F  west  290  poles 
to  the  Jordan  line,  could  be,  under  proper 
evidence,  altered  and  controlled  by  a  line  run- 
ning in  reversal  from  A  nortbward,  If  it  had 
been  shown  by  competent  proof  that  the  call 
from  F  west  290  poles  to  the  Jordan  line  was 
an  uncertain  line,  and  was  made  through 
mistake,  and  that  the  reverse  line  would  show 
the  true  line  from  F  to  the  Jordan  line  with 
greater  certainty  than  the  one  as  it  now 
stands  In  the  grant.  Harry  v.  Graham,  18 
N.  O.  76;  Norwood  v.  Oawford,  114  N.  0. 
518,  19  S.  B.  349;  Graybeal  v.  Powers,  su- 
pra.  Petition  dismissed. 

OLABK  and  DOUGLAS.  JJ..  dissent 


WILLIAMS  et  al.  v.  WEST  ASHEVILLB  ft 
S.  S.  RT.  CO.  (FALLS  OF  NEUSB 
MFG.  00.,  Intervener), 
(Supreme  Conrt  of  North  Canrflna.    Jane  0, 
1900.) 

CORPORATION— HORTOAOB  —  rORBCLOSURB  — 
COHP ANT'S  TORT  —  DAHAQBS  —  CIiAIM- 
ANT— INTERVENTION— ERROR. 

1.  Code,  S  685,  provides  that  any  conveyance 
of  a  corporation's  property  shall  be  void  as  to 
torts  committed  by  the  corporation.provided  the 

Serson  injured  shall  enforce  his  elaun  within  00 
ays  of  the  registration  of  the  deed.  Hdd, 
that  it  was  error  to  permit  a  landowner  daim- 
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ing  damaBM  for  the  floodinc  of  bis  lands  hy  a 

dam  owned  by  a  corporation  to  loteirene  in  a 
suit  to  foreclose  the  corporation's  mortsfiKe, 
he  not  having  prosecuted  ni»  claim  within  th« 
limit  proviilod  by  section  685. 

2.  Code,  §  1255,  provides  that  a  corpora- 
tion's mortgage  shall  not  exempt  its  property 
fi-om  execution  on  a  judgment  for  its  tort. 
Bcfd  not  to  create  a  Hen  on  the  corporation's 
lands,  but  only  to  preserve  the  claimant's 
right  Against  tiie  mortgagee;  and  the  claimant's 
remedy  was  to  reduce  his  claim  to  judgment, 
and  levy  execution  on  the  lands. 

Appeal  from  superior  court,  Buncomlw 
county;  Coble,  Judge. 

Suit  by  6.  W.  Williams  and  others 
against  the  West  Ashevllle  &  Sulphur  Springs 
Railway  Company.  The  Falls  of  Neuse  Man- 
ufacturing Company  was  allowed  to  inter- 
vene. From  the  order  allowing  such  inter- 
vention, platntifhi  appeaL  ,  Beveraed. 

MerrimoD  &  Merrlmon  and  Savldaon  A 
Jones,  for  appellanto.  GliaB.  A.  Moore,  foe 
Intervener. 

CLABIC.  J.  TblB  wajB  an  action  by  cer- 
tain boDiUiolclers  aecured  by  a  deed  in  tn»t 
upou  the  defendant's  property,  allying  In- 
solvency, asking  a  decree  of  foreclosure,  and 
a  receive  pendrate  Ute.  Tbe  action  -was 
begun  in  18M,  a  receiver  appointed  soon 
thereafter,  and  a  decree  of  foreclosure  at 
March  term.  1885,  sole  tbereonder  July  6tb 
for  the  sum  of  $10,000,  and  report  confirmed 
at  August  term,  188S.  At  tbe  same  term 
tbe  Falls  of  Nense  Manufacturing  Company 
-was  allowed  to  Intervene,  and  tbe  plaintiff 
bondholders  excepted.  whicB  exception  Is 
one  of  tbe  matters  wbieb  now  come  up  for 
review.  The  ground  of  Intwvention  tiy  said 
Falls  of  Neuse  Manufacturing  Company  set 
out  In  Its  petition  to  Intervene  la  that  It  la 
tbe  owner  of  a  valuable  tract  of  land  and 
water  power  which  have  he&a  Injured  by 
water  ponded  back  upon  said  tract  by  a 
dam  built  by  one  Carrier  on  his  own  land, 
whlcb  dam  the  defendant  railway  company 
subsequmtly  bought  and  took  possession  of, 
and  thereaftor  eontlnaed  to  pond  the  water 
back  and  overtow  the  land  of  said  petitlon- 
«,  It  was  error  to  allow  the  Falls  of  Keuse 
Manufacturing  Company  to  Intervene,  and 
tbe  exception  of  the  plalntlflft  thereto  must 
be  sustained.  Tbe  claim  of  tbe  petftlonera. 
if  valid.  Is  an  Indebtedness  of  tbe  defendant 
which  has  no  right  to  share  In  the  fund 
raised  by  the  sale  under  tbe  mortgage,  nor 
Is  Its  asserUon  a  germane  matter  to  tlils  ac- 
tion. wboBe  sole  purpose  Is  to  foreclose  said 
mortgage  and  disburse  tbe  proceeds  among 
the  bondholders.  The  petitioners  rely  upon 
Code,  Si  685.  125S.  Section  685  has  no 
application  except  when  the  prior  creditors 
assert  their  rights  1^  action  within  60  days 
after  the  registration  of  a  mortgage  or  other 
conveyance.  Section  1255  does  not  apply,  be- 
cause, BB  said  In  Pocahontaa  Coal  Co.  v. 
Henderson  Electric  Light  &  Power  Ca,  118 
N.  a  232,  21  S.  E.  22,  it  "neither  creates  nor 
provides  for  tbe  creation  of  a  lien.'*  This 


case  Is  sovoved  by  Ballroad  Co.  t.  Batnett, 
123  N.  a  210,  81  B.  E.  602.  There  Burnett 
brought  an  action  against  a  corporation  for 
personal  Injuries,  recovered  Jndsment,  and 
sned  out  execution.  In  the  meantime,  a  mort- 
gage had  been  foreclosed  against  tbe  cor* 
poratlon,  tbe  prtqierty  liad  beoi  sMd,  and  a 
new  company  was  In  possession  as  purchas- 
er. Tbls  court  said:  "The  fact  that  tbe 
plaintiff  nlaims  under  a  sale  made  under  a 
decree  of  foreclosure  by  order  of  court  does 
not  affect  the  rights  of  the  defendant  Burnett. 
The  decree  was  lianed  on  the  mortgage,  and 
conveyed  no  more  than  was  conve^d  by 
moi-tgage.  It  conveyed  no  mote  than  would 
have  been  conveyed  by  a  foreclosure  of 
the  mortgage  under  power  of  sale  contained 
In  the  mortgage."  And  says  furtlur:  "The 
l^uclple  underlying  tbls  decision,  and  upon 
whldi  it  Is  decked,  is  that  undm  section 
1255  of  the  Code  the  mortgage  convesred 
nothing  as  against  this  claim,  and,  as  it  con- 
ve>*ed  nothing  as  agalrst  this  claim,  tbe  pnr- 
cbaser  got  nothing  as  against  tlils  claim  by 
tbe  mortgage  s^e."  The  Intervener  here 
was  not  a  party  to  the  foreclosure  proceed- 
ing, and  dkl  not  seek  to  be  made  a  parts- 
till  after  the  sale  had  been  made  under  It. 
The  purchaser  stands  In  the  shoes  of  tlie 
original  debun-,  and  bought  only  such  Inter- 
est as  he  coDld  mortgage  as  against  tiie  Falls 
of  Xeuse  Hannf^turlng  Company,  and  sub- 
ject to  any  Judgment  It  might  obtabi.  and  the 
i'alls  of  Neuse  Manufacturing  Company  baa 
.no  right  to  share  In  tbe  proceeds  of  such 
sale.  It  must  proceed  against  Its  debtor 
and  assert  Its  rights  by  execution  against  tbe 
property,  notwithstanding  tbe  foreclosure 
sale,  Jnat  as  was  b^  In  Ballroad  Ga  t. 
llnraett,  supra.  Tbe  same  doctrine  was  re- 
iterated In  Belvin  v.  Paper  Ca.  123  N.  C. 
138,  31  S.  E.  055,  but  there  tbe  court  after 
Judgment  took  possession  of  the  property, 
nnd,  having  thus  prevented  enforcement  of 
tbe  exccuti(Hi,  It  was  held  that  the  judg- 
mmit  creditor  should  share  in  the  pro- 
ceeds of  sale  made  under  orders  of  tbe 
court  But  here^  as  In  Ballroad  Oo.  v.  Bur- 
nett, the  judgment  for  tort  was  obtained 
after  the  sale  under  foreclosure;  and  after 
tbe  pRqwrty  was  turned  over  to  the  pnrdias- 
er,  and  there  was  no  obstruction  ctf  tbe  pe- 
tlUoncr'a  execution  by  any  action  of  tbe 
court  As  to  it,  the  mortgage  and  any  rights 
obtained  under  It,  elttaer  by  bondholders  or 
purchasers,  are  nonexistent.  Hancock  t. 
Wooten,  107  N.  C.  9.  12  S.  B.  198,  11  L.  B. 
A.  466,  which  holds  that  In  a  creditors'  bill 
the  creditors  uniting  In  the  action  to  aet 
aside  a  fraudulent  assignment  acquire  a  pref- 
er«ice  by  way  of  an  equitable  lioi,  has  no 
application  in  this  case.  Goldberg  v.  C(Aen. 
119  N.  a  68,  25  S.  E.  714.  There  betaig  error 
in  admitting  the  petitioner  to  Intervene  over 
the  plaintiffs*  exertion.  It  Is  mmeceasaiy 
to  discuss  the  other  eieepttons  subsequently 
raised,  for  whatever  views  might  be  ex- 
pressed would  be  obiter  dicta.  Error; 
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RUSSELL  T.  WKS'DSOR  STEAMBOAT  CO. 
(Supreme  Coitrt  of  North  Carolina.   Juoe  9, 
1900.) 

DBATH  —  INFANTS  —  RBCOVBRT  —  PERSONAL 
RBPR^BNTATlVBt— MBASURB  OP  DAUAOBS 
—UPB  SXPBCTANCT— BVIDBNCE. 

In  an  action  by  an  administrator  to  recov- 
er for  the  negligent  killing  ot  his  5  months  old 
inteHtate^  under  Code,  H  1408,  1499,  autboriz- 
Ine  the  persoaal  representative  of  a  person 
whose  death  is  caused  hj  negligent  act  of 
another,  such  as  would  hove  entitled  the  in- 
jured person  to  damages  had  he  lived,  to  re- 
cover such  damages  as  fairly  and  justly  com- 
peniaate  for  the  pecuniary  injury  resulting  from 
such  death,  the  measure  of  damages  is  the  dif- 
ference between  snch  infant's  probable  gross 
income,  based  on  his  life  expectancy,  and  the 
probable  coat  of  his  living  The  expectancy  of 
the  life  of  a  child,  when  not  fixed  by  statute, 
is  n  mattter  of  evidence. 
Faircloth,  OL  J.,  dissenting. 

Appeal  from  superior  court,  Wasblngton 
coQDty;  Coble,  Judge. 

Action  by  W.  J.  Russell,  admlnlBtrator  of 
J.  M.  Buaaell,  deceased,  against  the  Windsor 
Steamboat  Company.  From  a  Judgment  la 
faTor  of  plaintiff,  defendant  appeals.  Affirm- 
ed. 

Prod  en  ft  Pmden  and  Shepherd  &  Shep- 
berd,  for  appellant    H.  S.  Ward,  for  appellee. 

DOUGLAS,  J.  TbiB  is  an  action  brought 
by  tbe  plaintiff,  as  administrator  of  J.  M.  Bus- 
sell,  deceased,  to  recover  damages  for  the 
death  of  bis  Intestate,  alleged  to  have  been 
caused  by  tbe  negligence  of  tbe  defendant 
The  said  Intestate  was  a  child  Ave  months  old 
at  the  time  of  bis  death,  and  was  tbe  son  of 
the  plaintiff.  All  the  issues  were  found  in 
favor  of  the  plaintiff,  his  damages  being  as- 
sessed at  ^1,000.  There  are  no  exceptions, 
other  than  those  to  the  Issue  of  damages. 
Tbe  fvUowing  Is  the  case  op  appeal:  "The 
court  submitted  Lue  Issues  set  out  In  tbe  rec- 
ord. There  was  evidence  Introduced  by  the 
plaintiff  tending  to  show  that  tbe  death  of  the 
Intestate  was  caused  by  tbe  negligence  of  the 
captain  of  tbe  steamer  Mayflower,  running 
upon  the  defendant's  line.  In  that  he 
overloaded  and  Improperly  loaded  tbe  said 
steamboat,  on  account  of  which  she  turned 
over,  as  alleged  in  tbe  complaint  Upon  the 
fourth  Issue,  ss  to  damages,  the  following 
was  the  entire  evidence:  W.  J.  Russell  testi- 
fied that  he  was  the  father  of  the  Intestate; 
that  on  June  30,  1809.  be  took  passage  on  the 
steamer  Mayflower,  at  Plymoutb,  about  4 
o'clock,  with  his  wife  and  their  two  children; 
tbBt  one  of  tbe  children,  the  Intestate,  was 
drowned;  that  the  said  child  was  a  boy  S 
months  old,  and  bad  never  berai  i^ck.  R.  M. 
Russell  testified  that  was  the  mother  of 
the  child;  that  she  was  holding  him  In  her 
arms  when  tbe  boat  turned  over,  and  remem- 
bers nothing  after  that  time;  that  tbe  child 
was  a  boy  5  months  old,  and  had  never  been 
sick.  Tbe  defendant  introduced  no  testi- 
mony. The  court  submitted  the  issues  set  out 
in  tbe  record  to  the  jury,  which  they  answer- 


ed as  therein  stated.  The  court  diareed  the 
Jury  upon  the  question  of  negligence,  to  which 
no  exceptions  were  taken.  Upon  tbe  question 
of  damages  the  court  charged  as  follows:  'If 
tbe  Jury  come  tn  answer  the  fourth  Issue,  as 
to  damages,  then  they  are  Instructed  that  tbe 
measure  of  damages  Is  tbe  present  value  of 
the  net  pecuniary  worth  of  the  deceaBedv  to 
be  ascertained  by  deducting  tbe  cost  of  bis 
own  living  and  expenditures  from  tbe  gross 
Income,  based  upon  bis  life  expectancy.  Tbe 
burden  Is  on  the  plaintiff  to  prove  by  a  great- 
er weight  of  evidence  that  he  has  sustained 
damage;  and  if  tbe  Jury  fail  to  And,  under 
the  court's  iuBtructlons.  that  the  plaintiff  has 
sustained  any  damages,  Oien  the  jury  will  an- 
swer fourth  Issue,  "None."  But  If  the  plain- 
tiff has  proved  by  greater  weight  of  evidence 
that  he  has  sustained  damages,  and  in  what 
amount  then  the  jury  will  give  such  sum  as 
their  answer  to  tbe  fourth  issue.'  To  this 
charge  the  defendant  excepted,  and  this  is 
his  first  exception.  At  the  request  of  tbe 
plaintiff's  counsel  tbe  court  cliarged:  'If  tbe 
jury  come  to  answer  tbe  fourth  issue,  they 
shall  say  whether  there  was  any  life  expect- 
ancy, and  should  estimate  as  best  they  can 
from  their  Judgment  and  sound  sense  what 
that  expectancy  is,  considering  tbe  age  and 
condition  of  health  of  the  deceased,  then  find 
what.  In  their  Judgment  from  all  tbe  circum- 
stances, would  have  been  the  gross  income, 
and  from  that  gross  Income  deduct  what  in 
their  judgment  would  have  been  the  expend- 
itures of  the  Intestate  for  the  entire  period 
of  that  expectancy;  and  tbe  present  value  of 
the  difference  between  that  gross  Income  and 
tbe  expenditures  will  be  tbe  measure-of  dam- 
ages which  you  sbonld  give.'  To  this  charge 
tbe  defendant  excepted,  and  this  Is  bis  sectmd 
exception.  The  defoidant  in  apt  time  asked 
the  court  to  cliarge:  '(1)  That  upon  all  the  evi- 
dence Introduced,  the  plaintiff  iB  not  entitled 
to  recover  substantial  damages  against  tbe 
defendant;  and  the  Jury  will,  even  If  they  an- 
swer issues  2  and  3,  "Yes,"  answer  tbe  fourth 
Issue,  "Nothing." '  This  charge  the  court  re- 
fused, and  defendant  excepted,  and  this  Is  bis 
third  exception.  *(2)  That  upon  all  the  evi- 
dence introduced  in  tblB  cause,  tbe  plaintiff 
IB  entitled  to  recover  only  nominal  damages; 
and  if  tbe  Jury  answer  Issuer  2  and  3,  "Yes," 
they  shall  answer  the  fouith  issues,  "Five 
cents  and  the  cost"  *  This  oharge  the  court 
refused,  and  this  Is  his  fourth  exception.  The 
Jury  answered  the  Issues  as  shown  In  the  reo- 
ord,  and  the  court  gave  the  judgment  as 
therein  set  forth."  Judgment  was  rmdered 
for  tbe  plaintiff  in  accoidance  with  the  verdict. 

This  case,  as  presented  to  us,  raises  the  sole 
question  wbether  more  than  nominal  damage 
are  recov^able  for  the  negligent  killing  of  an 
Infant  Incapable  of  earning  anything;  without 
direct  evidence  of  pecuniary  damage  other 
than  sex,  age,  and  condition  of  health  of  the 
deceased.  In  the  very  nature  of  things^  a 
child  S  months  old  has  no  present  earning 
capacity*  and  hu  not  reodwd  a  aafBetait 
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atate  of  derelopment  to  tamlali  any  Indlcatton 
of  hlB  probable  eRrnlx^  capad^  in  tbe  fature, 
other  tban  the  fact  of  being  a  healthy  boy. 
This  Is  ail  Tre  know  of  blm,  m  ever  can  know. 
Tbe  real  qneatlfm  before  u  ia  InvolTed  in  Uie 
defendant's  second  prayer.— that  iqion  tbe  ad- 
mitted facts  the  plaintiff  Is  oitltled  to  recover 
only  nominal  damages.  If  there  is  no  error 
In  its  refasal,  tiiere  Is  no  error  In  the  case, 
[f  the  plaintlfl  can  recorez  substantial  dam- 
tL^t,  then  his  prayen  are  nndonbtedly  cor- 
rect.  We  have  examined  a  great  many  au- 
thorities, but  find  that  the  large  majority  ate 
based  upon  local  statute  «■  predicated  upon 
the  parent's  right  to  sue  for  loss  of  services. 
In  tbe  case  at  bar  the  tatber  does  not  sue  in 
bis  own  right,  but  bases  his  cause  of  action 
exclusively  upon  his  right  to  recover,  as  ad- 
ministrator, the  net  value  of  tbe  child's  life, 
—not  what  his  services  might  have  been 
worth  to  Bome  one  else  during  his  minority, 
bnt  what 'his  entire  life  would  have  been 
worth  to  himself,  bad  be  lived.  In  other 
words,  the  plaintiff  bronght  his  actton  as  he 
would  have  done  had  bis  Intestate  been  of 
adult  In  the  first  place,  we  must  bear 
In  mind  that  our  statute  is  not  like  Lord 
Campbell's  act,  which  was  In  fact,  as  It  was 
entitled,  "An  act  for  compensating  the  fam- 
ilies of  persons  killed  by  accidents."  Our 
statute  does  not  regard  the  family  relation, 
but  givei  the  cause  of  action  to  the  personal 
representative  of  the  deceased,  without  dls- 
tinctlon  as  to  age.  It  is  aa  follows:  "Wben- 
«ver  the  death  of  a  person  Is  caused  hy  a 
wrongful  act,  neglect  or  default  of  another, 
-such  as  would,  if  tbe  Injured  party  had  lived, 
have  entitled  blm  to  an  action  tor  damages 
therefor,  tbe  person  or  cwpoiatlon  that  would 
have  been  w  liable,  and  his  or  their  executors, 
administrators,  collectors  or  successors,  shall 
be  liable  for  an  action  for  damages,  to  be 
brought  within  one  year  attet  such  death, 
hy  the  execntor,  administrator  or  collector  ot 
the  decedent;  and  this  notwitbstonding  the 
■death  and  although  tbe  wrongful  act  n^lect 
or  default,  causing  the  death,  amount  In  law 
to  a  felony."  Code,  1 14Q&  Brvpose  that  the 
child  bad  survived,  but  as  a  cripple,  con- 
demned to  a  life  of  dependence,  and  perhaps 
of  pain,  could  be  not  have  recovoed  bi  a  suit 
by  his  next  firieqd?  If  so,  cannot  his  personal 
representative  Tecov»  under  our  stotutoT 
We  think  he  can.  The  podtlon  of  the  de- 
fendant is  well  Illustrated  by  the  following 
extract  from  the  brief  ot  Its  learned  comuel: 
"The  general  rule  for  the  meoinre  of  dam- 
ages In  tbe  case  of  the  negl^oat  killing  of  an 
Infant  is  laid  down  In  Hurst,  v.  Railway  Co., 
84  Mich.  fiS0,  48  N.  W.  44,  and  Is  foUowed  In 
about  every  atate  In  wbleb  thia  question  haa 
'been  paased  upcm:  'In  a  suit  1^  an  adminis- 
trate at  tbe  estate  ot  a  deceased  Infbnt  [23 
-months  oUQ.  whose  parents  are  entitled  to  tbe 
damages  recoverable  luder  How.  Ann.  St  S 
8814  [similar  to  the  North  Carolina  statote], 
tot  his  negligent  killing,  the  measure  of  such 
•damages,  If  any  an  recoverable  In  such  cases. 


Is  Ibnited  to  bis  proapeettre  earnings  onto  of 
fnll  age,  which  damages  are  fecial  in  their 
character,  and  must  be  specially  pleaded  and 
established  by  the  evidence.'  The  following 
authorities  more  thah  sustain  this  ruling;  the 
courts  to  some  ot  the  stotes  isMog  cognisance 
of  tbe  fact  that  the  expense  of  educating 
and  maintoinlng  the  child,  deducted  from  poa* 
Bible  earnings  until  majority,  would  leave 
nothing,  and  hence  only  nominal  damages,  if 
that,  could  be  recovered."  Its  ator  lies  In 
the  asaumptl(Hi  that  the  Edalntifrs  cause  of 
actlcm  is  based  i^on  the  loss  of  services, 
which  would  legally  cease  at  the  majority  of 
the  deceased.  The  plaintiff,  as  father,  would 
probably  have  been  entitled  to  his  common- 
law  remedy;  but,  in  porsutng  it.  he  would 
have  encountered  the  very  difficulties  so  clear- 
ly pointed  oat  by  the  defendant,  and  illustrat- 
ed by  the  cases  it  cites.  Such  cases,  what- 
ever may  be  their  dedslon.  cannot  militate 
agaliut  our  c^lnlon  to  the  case  at  bar,  bnt 
may  tend  to  sustain  it  as  many  them  have 
allowed  substantial  damages.  Admitting,  for 
the  argument  that  the  services  of  an  infant 
may  be  worth  nothing  after  deducting  the  «»t 
of  his  rearing,  maintenance,  and  education, 
it  does  not  follow  that  his  services  would  be 
worth  notbtag  to  hlms^  in  his  years  of  man- 
hood. Education,  while  requiring  a  cash  out- 
lay more  or  less  heavy,  that  nu^  not  be  Im- 
mediately iwoduetive.  Is  none  the  less  a  safe 
tovestment  from  which  most  handsome  prof- 
its may  be  reaaonably  expected.  On  the  oth- 
er hand.  If  the  services  of  an  Infant  have  any 
net  substantial  value,  s  fortiori  they  would 
be  of  greater  value  after  the  completion  ot  his 
education,  and  his  attainment  to  the  strength 
and  ability  of  manhood.  In  cases  like  tbe 
present  the  pliUntlff  Is  entitled,  nnder  section 
1499  ot  the  Code,  to  recover  "sndi  damages 
as  are  a  fair  and  Just  compensatkm  for  the 
pecuniary  injury  resulting  from  such  death." 
Section  ISOO  provides  that  "the  amount  re- 
covered to  such  action  is  not  liable  to  be  ap- 
plied as  asseto  In  the  payment  ot  debts  or 
legacies,  but  shall  be  disposed  of  as  provided 
In  tbls  chaiiter  fw  toe  distribution  ot  personal 
property  to  case  of  Intestacy";  that  Is,  It 
goes  to  the  next  of  kto.  as  ascertained  by«sec- 
tion  1478.  We  see  no  dlsthiction  in  the  law. 
nor  reason  for  disttoctlon,  between  the  death 
of  a  ^nd  and  ot  an  adult  The  measure  of 
Aunages  is  the  same,  but  we  frankly  admit 
that  tbe  difficulty  of  Ita  appllcatitm  is  greatly 
increased  to  the  case  of  an  Infant  StUt  the 
Jury  must  do  the  best  they  can;  taking  toto 
coDBlderatlon  all  the  drcumstances  surround- 
big  the  lite  that  Is  lost  and  relyliv  upon  Oielr 
common  knowledge  and  common  sense  to  de- 
tennlne  the  w^ht  and  effect  of  the  evidence. 
Where  life  Is  lost  by  reascm  of  the  actionable 
negligence  of  anothw,  the  measure  ot  dam- 
ages la  the  presoit  valne  of  the  net  pecuniaty 
worth  of  tbe  life  of  the  deceaaed,  to  be  asco- 
tatoed  by  deducttog  the  probaUe  coat  of  his 
own  living  from  toe  probable  groaa  Incraie  de- 
rived from  his  own  exettons.  based  opim  his 
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life  expectancgr.  ^li  expectancy  1>  11j»d  bj 
aectltm  1SB2  of  the  Code,  bat  must  be  conald- 
ered  In  connection  with  the  "other  erldenoe 
as  to  the  health,  constltntlon.  and  haUtB"  of 
the  deceased.  Tbe  youngest  age  gtw  flim- 
In  Is  10  yean,  at  whkh  the  expectancy  Is 
fixed  at  48.7.  ^ils  Is  probably  a  misprint  tat 
48.7,  as  the  expectancy  at  11  yean  of  age  la 
fixed  at  48.1.  and  It  is  hardly  probable  that 
the  expectancy  at  11  years  would  be  greater 
than  that  of  any  sncceedli^  and  yet  5 
years  greater  than  that  at  10  years  of 
Moreover,  It  appears  that  the  expectaney  at 
10  years  Is  glTen  by  the  atanderd  life  Insmv 
ance  tables  at  48.86  years,  being  greater  than 
that  of  any  sntisequent  age.  We  do  not  mean 
to  say  that  the  average  Infant  <3t  6  months 
has  a  greater  expectancy  of  life  than  cMie  of 
10  years.  If  as  great,  as  we  bellere  that  med- 
ical statistics  show  a  greater,  proportion  of 
deaths  under  2  years  of  age  than  at  any  snb- 
seqnoit  period  of  life.  This,  not  being  fixed 
by  statute.  Is  a  matter  of  evidence,  like  other 
drcamstances  of  "health,  constitution,  and 
bablta" 

We  are  not  aware  of  any  BngUsh  case  Id 
which  damages  have  beoi  allowed  for  the 
deatli  of  a  child  of  such  tender  years  as  to 
be  Incapable  of  earning  wa«es,  but  In  this 
country  It  la  weU  settled  by  13ie  weight  of 
precedent  that  In  auch  cases  substantial 
damages  may  be  recovered,  even  upon  a  anlt 
tm  lo»  of  services.  8  Am.  ft  Bng,  Bnc.  Law 
<aa  Bd.)  SIO;  Tiff.  Death  Wtongf.  Act,  H 
164,  16S;  Thomas,  Neg.  466;  6  Bap.  ft  M. 
Ry>  Dig.  I  408;  Ballway  Oa  t.  Barker,  19 
Am.  ft  Eng.  By.  Gas.  196. 212,  and  notes.  In 
that  case  a  Judgment  of  $2,265  for  the  <teath 
of  a  chUd  6  years  old  vras  sustained.  T!h% 
following  cases  are  cited  as  a  few  of  the 
many  examples  of  Judgments  aostalned:  In 
Ballroad  Co.  t.  Becker,  84  lU.  488,  12.000 
waa  giTen  for  death  of  son  6  or  7  years  old. 
In  Railway  Co.  t.  Dunden,  87  Kan.  1, 14  Pac 
501,  8^000  was  given  tor  boy  of  11  years 
and  S  months.  In  Strutsel  v.  Railroad  Go. 
fMlnn.)  60  N.  W.  600,  ¥2,800  was  given  for 
boy  6  years  oiA.  In  Ross  v.  Ballway  Co. 
(a  C)  44  Fed.  44,  82,000  was  glvw  for  boy 
5  years  old.  In  Bwen  t.  Ballway  Ca,  88 
Wla.  618.  ^OOO  was  given  for  boy  8  years 
(rid.  In  Hopi>e  t.  Ballway  Co.,  61  Wis.  860, 
21  N.  W.  227,  81,000  wfa  glren  for  boy  16 
months  old.  In  Schrler  t.  Ballway  Co.,  65 
Wis.  457.  27  N.  W.  167,  82.000  was  given  fOr 
boy  18  months  old.  In  Ihl  Ballroad  Co., 
47  N.  T.  817,  820,  the  court.  In  sustaining  a 
Judgment  for  f  130O  for  the  death  at  a  boy 
3  years  old,  says:  "The  absence  of  proof  of 
special  pecuniary  damage  to  the  next  of  kin 
resulting  from  the  death  of  the  dilld  would 
not  have  Justified  the  court  In  nonsuiting  the 
plaintiff,  or  In  directing  the  Jury  to  find  only 
nominal  damages.  *  *  *  It  cannot  be 
said,  as  matter  of  law,  that  there  Is  no 
pecuniary  damage  In  snch  a  case,  or  that  the 
expense  of  maintaining  and  educating  the 
child  would  necessarily  exceed  any  pecnn- 
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lary  adTantage  whldi  the  parents  cotild  have 
derived  from  bis  services  had  be  llred. 
*  *  *  It  has  been  held  by  this  court  In 
several  similar  cases  that  the  statute  does  not 
Umlt  the  recoTwy  to  the  actual  pecuniary 
loss  proved  oa  the  trial.**  In  Kricett  v.  Ice 
Co..  110  N.  T.  004,  506, 18  N.  B.  110.  the  court 
says:  "In  estimating  the  pecuniary  value  of 
this  child  to  her  next  of  kin,  the  Jury  could 
take  Into  consideration  all  the  proluible  or 
even  possible  benefits  wbicb  might  result  to 
them  from  her  life,  modified,  as  In  their  esti- 
mation they  should  be.  by  all  the  chances 
of  failure  and  nUsfortune.  ^ey  have  no 
rule  but  their  own  good  sense  for  thete  guid- 
ance and  they  were  not  In  thia  case  bound 
to  aasnme  that  no  pecuniary  benefits  would 
come  to  the  next  of  Un  from  this  child  after 
her  majority.** 

There  Is  anotbsr  view  of  the  queaUfm  that 
f  (H>cea  Itself  upon  out  minds,  which,  perhaps, 
we  are  not  called  on  to  consider;  but.  unless 
forced  to  do  so  the  overwhelming  welg]it 
of  aothori^  or  tbe  Inexorable  logic  of  legal 
conclusion,  we  would  be  reluctant  to  admit 
that  a  human  llfie,  however  lowly  ot  feeble, 
bad  no  value  l»  the  contemplation  of  a  com- 
mon carrier.  Vivea  a  new-bom  colt  or  calf 
baa  an  actual  value,  entirely  dependent  upon 
Its  future  usefulness  or  salablllty.  It  is 
mattCT  of  comm<ni  knowledge  that  during 
tbe  days  of  slavery  a  healthy  negro  child, 
even  at  the  breast,  waa  considered  as  worth 
at  least  8100.  Let  us  consider  the  contrast 
A  helpless  n^rro  baby,  lying  upon  the  fioor 
along  wblch  he  could  not  crawl,  and  bom  to 
a  state  of  hopeless  bondage,  waa  worth  to 
the  owner  at  least  flOO  as  a  chattel;  and 
yet  another  baby,  with  generationa  of  In- 
herent qoiUlties  behind  him,  and  tiie  magnlfi- 
cmt  poBslbUlties  of  Amralcan  dUsenshlp  be- 
tore  him.  Is  not  worth  to  blmself.  or  to  the 
country  whose  destinies  he  might  one  day 
have  shaped,  even  the  penny  necessary  to 
carry  the  costs.  This  view  Is  entirely  too 
Incongruous  to  strike  our  fancy.  Upon  tbe 
-greater  and  better  weight  of  authority,  as 
well  as  our  own  convictions  of  natural  Jus- 
tice and  of  public  policy,  we  are  constrained 
to  hold  that  the  plaintiff  can  recover  sub- 
stantial damages  In  the  case  at  bar.  In  the 
absence  of  error  In  the  trial,  the  Judgment 
of  the  court  below  is  affirmed. 

FAIROLOTH,  C.  J.,  dissents. 


BOOXB  et  si.  V.  PBSIBLES. 

(Sapreme  Court  of  North  Carolina.  June  7, 
1900.) 

APPBAI^-COUPETBNOT  OF  KVIDBNOB-DIVID- 
ED  COURT— APFIBHAJfCS-PATHENT-STAT. 
UTORT  PRESUBfPnON— DBTBIfflai. 

1.  Where  evidence  was  admitted  as  compe- 
tent by  the  trial  coort,  and  the  members  of  Uie 
court  sitting  on  appeal  are  equally  divided  on 
the  Question  of  its  competency,  the  opinlcm  o( 
the  trial  conrt  most  prevsll. 
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2.  A  dpfense  based  on  statutory  presump- 
tions of  payment  or  abandonment  cannot  lie 
mniutatned  as  to  rents  alleged  to  bare  been 
received  after  Code  1866  went  into  effect  which 
Code  coDtains  no  provision  as  to  presumption 
ot  payment  and  abandonmenL 

Appeal  from  superior  cotirt,  Northampton 
cousty;  Norwood,  Judge. 

Action  by  J*.  W.  Booie  and  others  against 
R.  M.  Peebles,  administratrix  of  J.  T.  Pee- 
bles. From  a  Judgment  In  tavtx  ot  plain- 
tiffs, defendant  appeals.  Affirmed. 

R.  B.  Peebles,  for  appellant  T.  N.  Hill,  T, 
W.  Mason,  and  F.  D.  Winston,  for  appellees. 

FURCHES.  3.  This  Is  an  action  for  mon- 
ey received  by  defendant's  Intestate  from  the 
rent  of  lands  belonging  to  plaintiffs  and 
wrongfully  appropriated  to  his  own  use.  The 
defense  relied  on  wbst  seem  to  be  the  pleas 
of  prraumptions  and  abandonment  In  the 
courts  of  the  trial.  J.  W.  Boone,  a  party  to 
the  action,  was  allowed  to  testify  as  to  his 
own  age  and  the  ages  of  the  other  plain- 
tiffs, which  knowledge  he  said  he  got  from 
the  family  Bible;  that  this  Bible  was  In  the 
possession  of  his  sister;  and  that  be  had  no 
other  knowledge  as  to  the  dates  of  their 
births.  This  question  and  answer  were  ob- 
jected to  by  defendant,  objection  overruled, 
evidence  admitted,  and  defendant  excepted. 

Owing  to  the  relationship  of  Justice  CLARK 
to  one  of  the  plaintiffs,  he  did  not  alt  tn  this 
case;  and,  the  other  members  of  the  court 
being  equally  divided  upon  the  competency  of 
this  evidence,  the  opinion  of  the  court  below 
must  prevail,  and  the  evidence  held  to  be 
competent.  Puryenr  v.  Lynch,  121  N.  O.  256, 
28  N.  E.  210;  Town  of  Durham  t.  Richmond 
&  D.  R.  CO.,  113  X.  C.  240,  18  S.  B.  208. 

We  do  not  think  the  defendant  can  sustain 
her  defence  upon  the  pleas  of  the  statute  of 
presumption  and  abandonment.  The  Code 
went  into  effect  in  August.  1868,  taking  the 
place  of  the  Revised  Oode,  and  the  Code  now 
contains  no  statute  of  presumptions;  and  It 
appears  that  no  part  of  the  rents  claimed 
were  received  nntlt  after  1868,  when  the 
Code  went  Into  operation.  The  rights  of  in- 
fants and  femes  covert  are  saved  under  chap- 
ter 65.  SS  5.  &i  Ber.  Code,  and  also  by  section 
148  of  the  Code.  I'his  action  having  been 
commenced  the  20th  o(  September.  1883,  chap- 
ter 113.  Acts  1891.  has  no  application.  It 
seems  that  defendant's  Intestate  was  &  ten- 
ant In  common  with  the  plalntUFs  of  the 
land  from  which  the  roits  were  collect- 
ed, and  no  demand  had  been  made  to  start 
a  presnmptlon  of  ouster,  which  requires  20 
years.  Shannon  r.  Lamb  (at  this  term)  35 
S.  B.  232;  Jolly  T.  Bryan.  86  N.  C.  457.  But, 
as  there  Is  no  such  statutory  defense,  that 
is  the  end  of  the  case  on  this  plea.  It  does 
not  seem  that  defendant  would  have  been 
protected  by  the  statute  of  limitations  if  it 
had  been  pleaded,  but,  as  It  was  not  pleaded, 
it  Is  not  necessary  to  consider  the  case  In 
that  aspect  And,  there  being  no  statutory 


presumption  of  payment  or  abandonment,  the 
Judgment  ot  the  court  must  be  afOrmed,  as 
we  can  see  nothing  in  the  objections  made  to 
parties.  Some  of  them,  it  seems  to  us.  were 
unnecessary  (the  administrators),  but  this 
wUl  not  prevent  the  rightful  plaintiffs  from 
recovering.  The  Judgment  of  the  court  ap- 
pealed from  Is  affirmed. 

QLARS,  J.,  did  not  sit 


WARD  T.  ODELL  HFO.  CO. 
(Supreme  Court  ot  NorQi  Carolina.  June  8^ 
1900.) 

INJtmT  TO  MINOR  SERVANT— INSraUCTIONS. 

An  instruction  in  an  action  for  an  injury 
received  by  a  child  of  11  years,  that  he 
did  not  fully  realize  and  know  the  danger  he 
incurred,"  he  was  guilty  of  no  contribntory 
negligence,  la  not  ground  tor  reversal,  because 
of  failure  to  insert  the  words  "if  any,"  where 
the  evidence  that  he  was  injured  near  the. 

Slace  in  Question  is  conclusive  that  there  was 
anger,  and  the  jury  were  in  no  respect  prf>jo- 
diced  by  the  omission.   By  divided  court. 

Appeal  from  superior  court,  Iredell  coun- 
ty; Shaw,  Judge. 

Action  by  Ebbitt  Ward,  by  next  friend, 
against  the  Odell  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.  Affirmed  by  divided  court 

B.  F.  Long  and  W.  J.  Montgomery,  for  ap- 
pellant Armfleld  ft  Tnnrn  and  B.  P.  Qrler. 
for  appellee. 

f7r.Attir,  X  Mr.  Justice  FURCEIBSb  havhig 
been  of  oonnsel,  does  not  alt;  and,  the  conrt 
being  equally  divided,  the  Judgment  below  is 
affirmed.  Boone  v.  Pe<^ee  (at  this  term) 
36  S.  B.  188,  and  cases  there  dted. 

The  only  error  fbond  by  the  other  two 
members  of  the  court  as  to  this,  the  seconfl 
trial  below.  Is  the  following  faistrucUon:  "If 
the  Jury  should  find  from  the  evidence  that 
at  the  time  of.  the  Injury  complained  of  the 
plaintiff  was  only  eleven  years  of  age^  and 
that  on  account  of  his  tender  yean,  hla  Im- 
maturity and  Inezperioice,  he  did  not  fully 
realise  and  know  the  duiger  he  Incnrred 
In  passing  said  workbench  where  wires  wore 
being  cut,  be  was  guilty  of  no  contributory 
negligence  In  so  doing."  If  this  instruction 
had  read.  **dld  not  fuUy  realise  and  know  the 
danger,  If  any,  he  incurred,"  It  1>  conceded 
there  would  have  been  no  error.  But  the 
Jury  could  not  possibly  have  been  misled  Into 
thinking  that  the  Judge  meant  to  dedde  the 
issue  of  fact  that  there  was  danger,  when 
he  had  repeatedly  told  them  that  this  was 
a  question  of  fact  for  the  Jury.  The  whole 
diarge  must  be  construed  togethw.  and  not 
a  detached  sentence.  State  v.  Boon,  82  X. 
a  037.  This  Is  not  the  case  where  the  Judge 
has  given  two  contradictory  lustmctifnu  as 
to  the  law,  in  which  case  the  Jury  may  well 
be  confused  as  to  which  to  take  But  here 
tha  whole  charge,  takoi  together,  la  per- 
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fectly  Intelligible  and  eonslsteot.  Juries  are 
presumed  to  be  InteUlgeiit  and  honest,  and  are 
as  much  an  Integral  part  of  om-  court  system 
as  the  Judges,  and.  in  their  department, 
probably  make  as  few  mistakes  In  Qnding 
the  facts  as  the  Judges  do  In  finding  tbe  law 
or  Id  applying  It.  Besides,  the  fact  that  the 
plaintiff  was  Injured  and  lost  bis  eye  at  or 
near  that  bench  is  conclusive  that  there  was 
danger  ("Res  Ipsa  loquitur"),  and  the  Jury 
In  no  aspect  were  prejudiced  by  the  inad- 
vertent  omtsslon  of  tbe  words  "If  any."  The 
Judge  Tery  properly  adverted  to  the  imma- 
turity and  Inexperience  of  a  child  11  years  of 
age  employed  In  a  large  manufactory  filled 
witb  dangerous  machinery,  and  told  the  Jury 
correctly  that,  If  that  was  the  cause  of  bis 
approaching  the  danger,  he  was  not  guilty 
of  contributory  negligence.  Tbe  humanity 
of  the  age  has.  In  very  many  of  the  states, 
placed  on  the  statute  books  laws  forbidding 
tbe  employment  of  children  under  14  years 
of  age  In  factories.  So  far  as  these  statutes 
are  based  upon  the  inhumanity  of  shutting 
ap  these  little  prisoners  11^  to  12  hours  a 
day  (the  ordinary  factory  hours  In  this  state, 
according  to  tbe  state's  official  publications) 
In  the  stifling  atmosphere  of  such  buildings, 
or  depriving  them  of  opportunity  for  educa- 
tion, or  using  tbe  competition  of  their  cheap 
wages  to  reduce  those  of  maturer  age,  these 
are  arguments  on  matters  of  public  policy 
which  must  be  addressed  solely  to  the  legis- 
lative department.  But  there  Is  an  aspect 
In  which  the  matter  Is  for  tbe  courts;  that 
Is,  whether  It  is  negligence  per  se  for  a 
great  Victory  to  take  children  of  such  imma- 
tnre  development  of  mind  and  body,  and  ex- 
pose them  for  12  hours  per  day  to  tbe 
dangers  Incident  to  a  great  building  filled 
with  machinery  constantly  whirring  at  a 
high  qpeed.  The  children,  without  oppor- 
tunity of  education,  without  rest,  their 
strength  overtaxed,  their  perceptions  blunted 
by  fatigue,  their  Intelligence  dwarfed  by  their 
treadmill  existence,  are  overllable  to  acci- 
dents. Can  It  be  said  that  such  little  crea- 
tures, exposed  to  such  dangers  against  their 
wlllft,  are  guilty  of  contributory  negligence,— 
the  defense  here  set  up?  Dock  tbe  law. 
Justly  interpreted,  visit  such  liability  upon 
little  children?  From  the  defendant's  brief 
it  would  seem  that  this  child  had  been  pat 
to  work  In  the  factory  at  8  or  9  years  of  age, 
as  it  states  he  had  been  working  there  over 
two  years  when  Injured.  Whether  they  are 
thus  Imprisoned  at  work  too  early  by  the 
necessities  of  their  parents  or  not,  it  Is  not 
the  consent  of  the  children.  It  Is  not  law,  as 
the  appellant's  counsel  Insists,  that  the  fac- 
tory company  Is  not  liable,  because  tbe 
father  hired  the  child  to  the  company.  It 
is  the  child's  eye  which  was  put  out  not  tbe 
father's.  The  father  could  not  sell  his  child, 
nor  give  tbe  company  the  right  to  expose 
blm  to  danger.  The  factory  superintendent 
put  these  children  to  work,  knowing  their 
Immaturity  of  mind  and  body;  and  when  one 


of  them,  thus  placed  by  blm  In  places  requir- 
ing constant  watchfulness,  is  injured,  every 
sentiment  of  justice  forbids  that  the  corpora- 
tion should  rely  on  the  plea  of  contributory 
negligence.  The  Judge  certainly  committed 
no  error  In  leaving  It  to  the  Jury  to  find  that 
there  was  no  contributory  negligence.  If  the 
child  Incurred  the  danger  which  put  out  his 
eye  by  reason  of  his  ignorance  arising  from 
bis  Immaturity  of  years  and  Ineiqierlenca 
Affirmed. 

MONTGOMERY,  J.  The  court  Is  ecjually 
divided  In  opinion,— Justice  FURCHES  not 
Bitting  on  the  bearing,— and  the  judgment 
below  for  that  reasm  stands.  I  desire,  how- 
ever, to  express  my  views  on  the  merits  of 
the  case.  The  plaintiff,  a  minor,  brought, 
through  his  next  friend,  this  action  to  re- 
cover of  the  defendant  damages  for  a  per- 
sonal injury  which  he  sustained  throagh  the 
alleged  negligent  keeping  and  use  of  a  work- 
bench and  tocds  by  the  defendant  in  Its  cot- 
ton mills,  where  the  plaintiff  was  employed. 
The  room  in  which  tbe  plaintiff  was  hurt 
was  a  very  large  one,  contained  nearly  200 
looms,  and  was  divided  by  an  Imaginary  line 
into  two  equal  sections.  Wood  was  tbe 
loom  fixer  or  boss  of  one  section,  and  Suther 
of  the  other.  The  plaintiff  worked  under 
the  snpervisi<m  of  Wood,— his  work  beii^.  In 
his  own  language,  "to  carry  quills  from  the 
weaver  room  npetalra  to  the  qnlUer  room  to 
be  refilled";  and  tbe  workbencdi  at  wbldi  he 
was  hurt  was  In  the  coiner  of  tbe  room,  and 
In  tbe  section  under  the  control  of  Sntber. 
Upon  this  workbench  (about  three  feet  wide 
by  six  feet  lon^  tooU  ot  various  kinds  were 
kept  for .  use  In  tb9  factory,— for  mending 
anything  that  broke,  and  especially  for  fixing 
and  mending  pattern  cbalns  and  pldEW  stldES. 
The  plaintiff  testified  that  be  was,  on  the  day 
of  his  injury,  sent  out  of  bis  section  by  Wood 
to  Sutber's  section  to  do  tbe  work  of  the 
guiller  boy  In  Sutber's  section,  who  was  sick 
or  absent  and  that  while  engaged  In  the 
work  assigned  blm  he  had  to  go  up  an  alley 
to  tbe  workbench,  and  then  turn  and  go 
down  another  alley  to  get  quills.  He  fur- 
ther testified  that  "Dan  Ryan  was  cutting  the 
wire  for  pattern  cbalns  with  a  hammer  and 
cold-chisel,  and  I  Vas  passing  by  the  work- 
bench with  a  turn  of  quills,  and  looked  up  to 
see  what  time  It  was.  and  Just  as  I  looked 
up  a  piece  or  scale  of  wire  struck  me  in  tbe 
eye."  He  further  said  that  he  had  fre- 
quently, before  that  time,  seen  Dan  Ryan 
engaged  in  tbe  same  work  at  the  bench. 
Dan  Ryan's  testimony  was.  In  substance, 
that  be  bad  been  employed  by  the  defendant 
for  seven  or  eight  years,  and  his  doty  was 
that  of  "rolling  beams."  and  when  he  put  on 
a  warp  for  Ward  he  built  pattern  chains; 
that,  while  be  was  cnttlng  wire  for  this  lat- 
ter purpose  with  a  chisel  and  hammer,  he 
saw  plaintiff  rubbing  his  eye,  and  at  the 
same  time  declaring  that  something  bad  got- 
ten Into  It  This  witness  farther  said:  "I 
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pat  wire  In  vtse  and  struck  It  with  chisel, 
and  it  flew  ott.  Wood  ordered  me  to  build 
cbalns,  and  I  bad  to  take  it  to  tlie  bench  to 
bnlld  It  TTsually  tbey  bare  wires  cut,  but 
none  were  there  this  time.  The  man  whose 
business  it  was  to  cnt  wires  had  nippers. 
My  regular  boslness  was  roUtag  beams. 
Wood  did  not  tell  me  to  bnlld  this,  but  he 
told  me  whenever  he  was  busy  to  build  pat- 
tern  chains  and  put  them  on.  The  men  fur- 
nished me  no  nippers,  but  when  I  needed 
them  I  went  to  Wood  to  get  them  if  he  was 
in  there.  They  kept  chisel  and  hammer 
there.  Wood  was  not  in  there  at  this  time." 
There  was  other  evidence  to  the  effect  that 
the  coId-chlsel,  vise,  and  hammer  were  kept 
on  the  bench,  and  used  for  cutting  wire. 
Wood  testified,  for  the  defendant  that  he  did 
not  send  the  plaintiff  to  Suther's  section,  and 
that  he  had  never  ordered  or  allowed  Dan 
Ryan  to  use  the  bench  and  tools  for  any  pur- 
pose. Suther  testified  that  Byan  never  used 
the  bench  In  work  hours,  and  at  no  time  for 
the  company;  that  the  plaintiff  was  not  In 
his  section  dming  work  hours  on  the  day  on 
which  he  was  hurt  This  witness  further 
testified  that  during  the  dinner  hour  "Ryan 
and  plaintiff  were  standing  at  the  work 
bench.  I  heard  Ryan  say  to  Ward,  he  had 
better  go  away,— This  might  fly  off  and  hurt 
you^  and  plaintiff  stood  there;  and  I  heard 
the  vise  snap,  and  the  boy  threw  his  hand  up 
to  his  face  and  got  down;  and  I  went  up  to 
him  and  asked  htm  what  was  the  matter, 
and  be  said,  *Dan  Ryan  has  put  out  my  eye.* 
I  took  him  1^  the  hand  and  led  him  through 
my  section  to  tiie  door,  and  met  his  boss 
and  said,  'Mr.  Wood,  here  Is  your  boy,  with 
his  eye  ^aaV;  and  he  aald,  'HowT  and  I 
told  him  be  and  Byan  were  fooling  with  a 
top.  And  I  came  back  upstairs,  and  saw  the 
same  tools  alwa^  there,  and  a  top,  lying  on 
the  bench.  He  was  trying  to  get  the  head  of 
the  screw  off.  He  had  a  screw  In  the  vise, 
and  tt  turned  up  and  flew  out  Nobody  in 
the  mill  but  one  woman  In  Wood's  section. 
The  plaintiff  had  no  business  on  this  sec- 
tkm."  The  jury,  whatever  may  be  the  jus- 
tice of  the  verdict,  found  those  controverted 
matters  for  the  plaintiff.  The  Instruction 
which  his  honor  gave  to  the  Jury  In  respect 
to  the  relation  between  Wood  and  the  plain- 
tiff (that  is,  as  to  whether  Wood  and  the 
plaintiff  were  fellow  servants,  or  Wood  sus- 
tained the  ration  ot  vice  principal),  and  the 
tn8tnictl<ni  in  reference  to  the  nature  and 
character  of  the  tools  and  the  use  made  of 
them  by  the  defendant  furnish  the  defend* 
ant's  chief  grounds  of  complaint  against  the 
ver^ct  and  judgment  As  to  tiie  first  In- 
Btructioi,  his  honor  told  the  jury  that  If 
they  believed  the  evidence,  flie  plaintiff  and 
Wood  and  Suther  were  not  fellow  servants, 
but  that  Wood  and  Suthor  were  vice  prin- 
cipals, and  that  the  plaintiff  by  his  employ- 
ment did  not  assume  the  perils  arising  from 
their  ne^lgence.  On  this  point  it  may  be 
well  to  ndte  th»  evidence^  Tbe  plaintiff 


testified  that:  "Wood  and  Suthw  were  the 
bosses  of  the  room  where  I  was  at  work. 
Wood  bad  control  ot  the  upper  end  of  the 
mill  to  the  right  as  you  go  in  the  door,  and 
Suther  the  other  half.  Wood  was  my  boss." 
He  further  said:  *1f  I  bad  refused  to  go  In 
Mr.  Suther's  department  I  would  bare  beeu 
discharged."  Another  witness,  J.  D.  John- 
son, a  loom  fixer,  who  bad  worked  In  the 
room  where  the  boy  was  Injured,  testified 
that  when  be  worked  for  the  defendant  tliey 
(Wood  and  Suther)  "were  my  bosses.  I  think 
they  had  a  right  to  employ  hands.  Mr. 
Wood  employed  me  once  when  I  returned 
from  Charlotte.  Dont  know  that  they  had 
a  right  to  discharge  hands."  W.  B.  Odell 
testified  that:  "Mr.  Wood  and  Mr.  Suther. 
in  tbelr  respective  sections,  were  loom  fixers. 
In  each  section  were  about  2S  bunds.  They 
had  no  authority  to  emploj  or  discharge 
bands  from  their  sections,  llie  superintend- 
ent had  authority."  On  cross-examination 
the  witness  said:  "Wood  and  Suther  direct- 
ed the  bands  In  their  sections.  If  hands  dis- 
obeyed, they  reported  to  superintendent  and 
recommended  their  discharge,  which  were 
usually  followed."  Wocd,  a  witness  for  the 
defendant,  testified  that  he  bad  "authority 
oTOT  the  hands  to  keep  them  at  work.  No 
autbwlty  to  discharge  and  employ  hands. 
Referred  fhem  to  superintendent"  On  cross- 
examination,  witness  said:  "I  was  section 
boss.  Hands  bad  to  obey.  If  a  hand  dlso- 
b^red  my  orders,  I  reported  it  to  superintend- 
ent and  he  usually  acted  on  my  recommenda- 
tions. I  kept  such  hands  as  I  could  control." 
Suther  testified  that:  "The  bench  was  for 
both  sections.  Hands  under  my  control  and 
If  they  did  not  suit  me  I  reported  them  to 
auperintenden^  and  my  recommendations  as 
to  thdr  discharge  would  be  followed," 

Upon  a  full  consideration  of  the  whole 
of  the  evidence,  we  are  satisfied  that  his 
honor's  Instmctlra  that  Wood  and  Suther 
were  vice  principals  was  correct  After  all 
that  baa  been  written  and  spoken  on  the  sub- 
ject, It  is  stilt  a  dlfllcult  question  to  decide 
who  Is  a  fellow  servant  In  Dobbin  v.  Ball- 
road  Co.,  81  M.  C.  440.  Judge  Ashe,  for  the 
court,  .said:  "And,  so  far  as  we  have  been 
able  to  find,  no  definition  of  the  relation 
as  a  test  applicable  to  an  cases  has  as  yet 
been  adopted  1^  the  courts,  and  we  do  not 
think  can  be,  jo  variant  are  the  relations  sub- 
sisting between  master  and  servant,  princi- 
pal and  agent,  co-laborer  and  employe,  In 
the  various  entnprlses  and  employments, 
witib  their  numerous  and  divws  branches  and 
diq^rtments;  the  cases  frequently  verging  so 
closely  aa  tiw  Una  of  demarkatlon  between 
fellow  servants  or  co-laborers  and  what  are 
called  'middlemen'  that  It  Is  dlfilcnlt  to  de- 
cide on  which  side  of  the  line  they  fall 
Each  case  In  the  future,  as  heretcHFore,  will 
have  to  be  determined  by  its  own  particular 
facts."  It  is  further  said  In  that  oplnlm 
that,  "to  constitote  one  the  'middleman,'  he 
must  be  more  than  a  mere  foreman  to  oversee 
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a  batch  of  hands,  direct  their  work  nnder 
the  BuperrlBlon  of  the  master,  see  that  they 
perform  their  duty,  and,  In  case  of  derelic- 
tion, report  them.  He  mtiBt  hare  entire  man- 
agement of  the  hnslness,— such  as  the  right 
to  employ  bands  and  discharge  them,  and  di- 
rect their  labor,  and  purchase  materials,  etc. 
He  must  be  an  agent  clothed  In  this  respect 
with  the  authority  of  the  master,  to  whom  the 
laborers  are  put  in  subordination,  and  to 
whom  they  owe  the  duty  of  obedience."  In 
Patton  T.  Bailroad  Co.,  90  N.  G.  455,  1  S. 
S.  863,  Judge  Merrlmon,  for  the  court,  after 
stating  that  there  seemed  to  be  no  weUnset- 
tled  rule  classifying  the  agents  and  serrants 
of  a  common  employer  Into  such  as  have  an- 
thorltr  to  stand  for  and  represent  the  em- 
ployer In  respect  to  the  persons  and  things 
with  which  they  are  charged,  and  sucb  as 
have  no  authnlty.  said:  "Thus,  an  enq>lo7- 
er  might  confer  Qpon  a  particular  laborer, 
charged  to  do  a  particular  sort  of  service,  but 
who  simply,  by  the  nature  of  his  employment, 
would  have  no  antbwl^  to  represent  or  bind 
bis  principal  in  any  respect,  power  to  em- 
ploy other  like  laborers  with  himself  to  do 
the  service  to  be  done,  to  direct  and  com- 
mand them  when,  where,  and  how  to  work, 
to  control  and  superintend  them,  and  to  dis- 
charge them  from  employment,  in  his  dls- 
y  cretJon,  although  he  should  labor  with  and  as 
one  of  them.  And  there  can  be  no  questim 
that  the  employer  wonld  be  answerable  for 
the  misfeasance  or  nonfeasance  of  such  agent 
In  the  course  of  bis  employment,  and  In  the 
exercise  of  the  power  thus  conferred  upon 
him.  This  Is  so  because  the  agent  lo  snch 
case  would  be  expressly  authorized  to  r^re- 
sent-^ct  for  and  In  the  place  of— bis  em- 
ployer in  the  business  designated,  and  with- 
in the  compass  of  the  power  conferred."  In 
the  late  cases  of  Mastm  t.  Railroad  Go.,  Ill 
M.  a  482,  16  8.  B.  686,  18  L.  B.  A.  845;  Lo- 
gan T.  Railroad  Co..  136  N.  G.  &10,  21  8.  B. 
059:  Shadd  t.  Railroad  Go.,  116  N.  G.  968. 
21  8.  B.  654;  and  Turner  t.  Lumber  Go.,  119 
N.  C.  8S7,  26  S.  B.  23,— the  rule  seems  to 
bare  been  simplified.  In  the  last-mentioned 
case  the  court  said,  "Tbe  test  of  the  question 
whether  one  in  charge  of  other  servants  Is  to 
be  regarded  as  a  fellow  servant  or  a  'middle- 
man' Is  Involved  In  the  Inquiry  whether  those 
who  act  under  his  orders  have  Just  reason  for 
believing  that  the  failure  or  refusal  to  obey 
the  superior  will  or  may  be  f<rilowed  by  a 
discbarge  from  the  service  in  which  they  are 
engaged."  That  principle  is  tbe  one  announc- 
ed. In  tbe  other  cases  Just  above  referred  to. 
But  It  Is  argued  by  tbe  defendant's  counsel 
that  Wood  bad  no  power  to  employ  or  dis- 
charge the  hands  under  his  controL  It  Is 
true  that  the  secretary  of  the  company,  Mr. 
Odell,  made  that  general  statement;  but  he. 
on  cross-examlnetlon,  and  also  Wood  and 
Suther,  said  that  the  hands  were  under  the 
direction  and  control  of  Wood  and  Suther. 
and  that  whenever  they  reported  a  hand  to 
the  superintendent,  and  recommended  his  dis- 


charge, such  discharge  followed.  There  was 
no  evidence  that  the  hands  under  the  control 
of  Sntbyer  and  Wood  ever  came  In  contact 
with  or  received  even  the  least  order  from 
the  siverlntendoit.  x  that  he  ever  put  his 
foot  In  this  room.  On  this  point  It  was  said 
in  Turner  v.  Lumber  Co.:  "Though  the  au- 
thority to  employ  or  discharge  the  laborers 
subject  to  him  may  be  evidence  to  show  that 
tbe  fear  ot  his  loss  ot  employmoit  in  case  of 
disobedience  of  the  orders  of  the  oxnpany  Is 
well  founded.  It  Is  not  essential  that  It  should 
always  appear  that  such  authority  Is  express- 
ly given.  Mason  v.  Railroad  Ca,  supra.  To 
concede  that  is  to  afford  opportunity  to  evade 
Just  responsibility  by  making  the  rule  (whoi 
It  never  will  nor  can  be  carried  Into  effect) 
that  the  power  to  discharge  shall  be  lodged  In 
another  than  the  Immediate  superior,  tboo^ 
the  latter's  rec(Haam«[idatlons  of  dismissal 
from  service  are  alwi^  acted  iipon  ta.Ycm- 
biy.  Mason  v.  Bailroad  Co.,  supra.  *  •  • 
When  a  servant  never  comes  In  direct  contact 
with,  or  receives  orders  or  InstructionB  from, 
one  higher  In  position  or  power  than  the  fore- 
man, he  Is  jnstifled  In  looking  upon  the  fore- 
man as  the  very  embodiment  of  the  authority 
of  a  oorporatlcHi.  Mason  v.  Railroad  Go.,  su* 
pra;  Bailey,  Mast  Liab.  p.  341;  McKhuiey, 
Fel.  Berv.  i  14.  There  Is,  therefore,  no  In- 
flexible rule,  growing  out  oi  the  name  or 
term,  that  a  foreman  enrdslng  authority 
over  those  who  work  In  a  manufacturing  es- 
tablishment Is  or  Is  not  a  vice  principal,  but 
the  question  whether  he  Is  a  fellow  servant 
or  alter  ego  of  the  company  depends  upon  tbe 
proof  In  each  case  of  the  relations  subslatlng 
between  tbe  two.   Wood,  Mast.  &  S.  S  4G0." 

The  most  Important  part  of  the  defendant's 
establishment  was  the  keeping  of  these  looms 
in  operation.  If  they  ceasM  to  be  worked, 
there  could  be  no  product  of  manufactured 
gooda  Wood  and  Suther.  the  loom  fixers 
and  bosses,  who  had  control  and  direction  of 
the  looms  and  hands  and  of  the  bench  and 
tools,  were  tbe  only  persons  who  could  be  ex- 
pected or  looked  to  to  keep  these  looms  In 
motion;  end  they,  as  we  have  seen,  had  power 
to  employ  and  discharge  hands,  and  to  direct 
and  control  them  In  their  duties.  Wood  end 
Suther,  then,  were  vice  principals,  and  the 
Jury  found  that  the  pl^ntiCC  was  injured  by 
the  negligent  handling  of  the  brach  and  tools. 
The  Judgment  of  the  court  below  would  be 
affirmed,  therefore.  If  there  was  no  error  in 
the  second  Instruction  glv«i  by  his  honu'.  In 
reference  to  the  nature  and  character  of  the 
tools,  and  the  use  made  of  them  by  the  de- 
fendant But  there  was  error  in  that  instruc- 
tion, and  of  so  serious  a  nature  that  the  case 
must  go  back  for  a  new  trlaL  We  might  have 
refrained  from  deciding  the  question  whether 
Wood  and  Suther  were  vice  principals  or 
fellow  servants  of  the  plaintiff,  but  It  Is  the 
chief  question  In  tbe  case,  and  the  one  chief- 
ly argued  by  the  counsel  on  both  sides,  and 
the  one  they  most  desire  to  be  decided.  Mow, 
as  to  ttiB  second  Instruction  ot  the  court,  his 
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honor.  In  bis  diai^  bad  repeatedlji  onder 
proper  instructions,  left  to  tbe  Jury,  tor  their 
determination  uptn  tbe  facts,  whethler  or  not 
It  was  dangerous  for  tbe  plaintiff  to  go  to  or 
be  near  tbe  workbendi  at  fbe  time  tbe  In- 
jury Is  said  to  bare  occurred;  that  la,  wbetb- 
er  the  manner  in  which  the  tools  were  being 
used  at  tbe  time  of  the  Injury  made  it  danger- 
ous for  passers-by,  and  whether  tbe  defend- 
ant had  knowledge  of  soch  danger,  or  rea- 
sonably ought  to  have  had  such  knowledge. 
It  was  a  lengthy  charge,  and  that  phase  of 
the  evidence  and  the  law  applicable  thereto 
was  dwelt  upon  over  and  over.  But  In  the 
latter  pert  of  the  charge  hto  honor  t^ce  as* 
sumed  that  there  was  danger  in  the  manner 
in  which  tbe  tools  were  used  on  the  bench  at 
the  time  of  the  accident  As  I  have  said  be- 
fore, be  had  frequently  left  to  the  jury  to 
find  whether  there  was  danger  In  the  man- 
ner of  the  use  of  tbe  tools,  but  we  cannot 
tell  what  effect  the  latter  part  of  the  charge 
on  that  head  had  with  the  jury.  They  might 
have  understood  that  that  matter  was  left 
with  them,  but  they  might  also  have  thought 
that  when  the  judge,  in  tbe  latter  part  of  his 
charge,  assumed  that  there  was  danger  in  the 
use  of  the  tools,  that  was  the  conclusion  at 
which  he  had  arrived,  and  they  might  have 
been  Influenced  from  that  view.  The  instruc- 
tions complained  of  were  In  these  words:  "If 
tbe  jury  should  And  from  the  evidence  that  at 
tbe  time  of  tbe  Injury  complained  of  the 
plaintiff  was  only  elevoi  years  of  age,  and 
that  on  account  of  his  tender  years,  his  im- 
maturltor  and  Inexperience,  he  did  not  fully 
realize  and  know  tbe  danger  be  Incurred  in 
passing  near  said  workbench,  where  wires 
were  being  cut,  he  was  guilty  of  no  contribu- 
tory negligence  in  so  doing,  and  you  should 
answer  the  secoad  Issue,  *No.'  If  tbe  jury 
should  And  tram  the  evidence  that  tbe  plain- 
tiff had  sufficient  capacity  to  know,  and  did 
know,  said  danger,  but  went  In  close  proxim- 
ity to  same  at  command  or  direction  of  the 
defendant,  be  was  guilty  of  no  negllgenoe  In 
so  doing."  When  we  look  over  the  whole 
charge,  I  find  it  explicit,  and  covering  well 
the  points  In  the  case,  and  the  error  I  have 
pointed  Qut  must  have  been  an  Inadvertence. 
But  I  cannot  say  that  it  bad  no  effect  upon 
tbe  minds  of  the  Jury.  There  was  no  otber 
error  tn  the  case.  1  think  there  should  be  a 
new  trIaL 

FUBCHES,  J.,  did  not  sit  at  tbe  hearing 
of  this  case. 


BOnCH  et  nx.  T.  PATTERSON  et  al. 

(Supreme  Court  of  Xorth  Carolina.  June  T* 

1900.) 

WILLS— DEVISE  CONSTRUED— NATURE  OF 
ESTATE. 

Testator  devised  lands  to  his  three  chil- 
dren and  their  children,  to  be  divided  into  three 
lot!)  Of  equal  valne,  as  near  as  may  be,  the 
chiMi-en  to  have  the  entire  control  and  use  of 
lands  allotted  to  each,  and,  in  case  either  sbonld 


die  and  all  their  children,  then  their  share  to 
revert  to'  the  survivor  of  testator's  or  their 
children.  Heid,  that  the  children  were  seised 
in  fee  of  the  portions  of  land  devised  to  each, 
and  not  as  tenants  In  common  with  their  cbil* 
dreo. 

Appeals  trom  superlw  cour^  Caldwell 
coun^;  McNeill,  Judge. 

Action  by  A.  V.  Houch  and  wife  against 
S.  L.  Patterson  and  others.  From  the  Judg- 
ment rendered,  both  parties  appeaL  Re- 
versed. 

Edmund  Jones,  for  defendants. 

FAIRCLOTH,  G.  J.  This  Is  a  friendly  ac- 
tion for  partition,  brought  here  for  construc- 
tion of  J.  C.  Horton's  will,  which  Is  as  fol- 
lows: "I  give  to  my  three  children  and 
their  children,  namely,  Amelia  Ann  Cowles, 
Margaret  Rebecca  Houch,  and  Jamea  Dick- 
son Horton,  all  my  lands,  after  the  death 
of  myself  and  wife,  to  be, equally  divided 
into  three  lots  of  equal  value,  as  near  as 
may  be;  my  children  above  named  to  have 
the  entire  control  and  use  of  the  lands  allot- 
ted to  each  one  of  them;  and  In  case  either 
one  of  them  should  die,  and  all  of  their  chil- 
dren, then,  and  tn  that  case,  their  lot  or  lots 
of  land  given  under  this  will  shall  revert 
back  to  the  survivors  of  my  children  or  their 
children."  Each  daughter  has  children  Ut-  ■ 
Ing.  James  Dickson  Horton  disappeared  In 
1889,  and  has  not  been  beard  from  since. 
The  clerk  adjudged  that  he  died  without  is- 
sue. On  appeal,  his  honor  adjudged  that 
Margaret  Houch  and  her  children  are  ten 
ants  in  common  and  owners  in  fee  of  an  un 
divided  one-half  Interest  In  the  lands  de 
scribed  In  the  complaint,  and  that  Amelia 
Cowles  and  her  children  are  tenants  in  com- 
mon in  fee  of  the  other  undivided  one-half. 
Appeal  by  both  parties. 

The  question,  then.  Is,  do  Amelia  Cowles 
and  her  children  hold  as  tenants  In  common, 
or  does  Amelia  have  an  estate  In  fee,  and 
BO  with  Margaret  Houch?  We  have  no  bet- 
ter rule  in  constmlng  wills  than  to  find  the 
intention  of  the  testator.  In  Moore  v.  L«u;b, 
60  N.  C  88,  the  devise  was  **to  hla  daughter 
and  her  children,"  she  having  children  at  the 
date  of  the  will.  Tbe  court  held,  nothing  ap- 
pearii^  In  tbe  will  to  manifest  a  contrary  In- 
tention, that  the  daughter  and  her  children 
took  a  joint  estate  la  fee.  In  the  present 
case  we  think  that  by  looking  at  all  the  parts 
of  the  will  a  different  intention  Is  manifest 
Tbe  direction  la  that  the  land  be  divided 
Into  "three  lots  of  equal  value*';  "my  chil- 
dren above  named  to  have  control,*'  etc.,  of 
tbe  lands  allotted  "to  each  one  of  them," 
and,  In  the  event  of  death,  the  land  to  revert 
back  to  "the  suTTlvors  of  my  children  and 
their  children."  We  think  the  testator's  in- 
tention was  to  give  hla  lands  to  his  three 
children,  and,  if  either  of  the  three  should 
predecease  him  leaving  children,  then  those 
last-named  children  should  take  the  same 
that  tbelr  parent  would  have  taken  If  be  or 
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she  had  snrriTed  the  testator.  Our  conclu- 
sion la  tbat  Amelia  Cowles  and  Margaret 
Houch  are  seised  in  fee  of  <»ie-half  interest 
each  In  the  lands  described  In  the  complaint 
This  disposes  of  the  executor's  appeal  alaa 
This  will  be  certified,  so  that  the  parties  may 
proceed  according  to  this  opinion.  Bevearsed. 


OEBMAN  LOOKING-GLASS  FLATS  CO.  et 
aL  T.  ASHEYILLE  FURNITUBE  ft 
LUMBER  CO.  et  al. 

(Snpreme  Court  of  North  Carolina.  June  7* 
1900.) 

XN80L.TENCT— PRIOR  ATTACRHBINT  UENS— 
JU  DOHENTS— IRRBQ  UliAHITY— BFPBCT. 

Where  forei^  creditors  of  an  insolrent 
domestic  corporation  procured  Judgments  in  the 
state  of  their  residence,  where  the  corporation 
had  a  place  of  buslDess,  the  fact  that  such 
judgments  were  irregular,  and  were  used  in 
evidence  in  a  Bubsequent  attacbmeot  suit 
against  the  corporation  in  North  Caroltua,  in 
which  such  creditors  were  decreed  to  hare  a 
lien  on  the  attached  property,  did  not  affect  the 
attachment  lien  bo  aa  to  require  such  creditors 
to  share  equally  with  other  unsecured  creditors 
in  a  Bubsequent  suit  In  equity  to  subject  all 
the  property  of  the  corporation  to  the  daims 
of  Its  Tarlous  creditors. 

Appeal  from  superior  court,  Buncombe 

coon^;  Starbuck,  Judge. 

Action  by  the  German  Looldng-Glasa  Plate 
Company  and  others  against  the  ABbevllle 
Furniture  &  Lumber  Company  and  others. 
From  a  judgment  In  favor  of  plaintiCts,  de< 
fendants  appeal.  Beversed. 

Cbas.  A.  Moore  and  F.  A.  Sondley,  for  ap- 
pellants. T.  H.  Cobb  and  W.  W.  Jones,  for 

appellees. 

FUBOHBS,  J.  After  examining  a  lecord 
of  over  SOO  pagea  of  printed  matter,  we  hope 
we  snffldently  understand  the.  facte  of  this 
case  to  decide  the  qnestlons  of  law  preswited 
by  the  a^Ml,  It  seems:  That  plalntlSs  and 
tbe  defendante  tbe  First  Nati<uial  Bank  of 
Sprlngfleld.  Ohio,  and  the  Mad  River  Nation- 
al Bank  were  creditors  of  the  AaheTille  Pnmi- 
toTs  &  Lumber  Company.  That  jdalntiffs  and 
the  defendante  the  Fizst  National  Bank  of 
Springfield  and  the  Mad  Blver  National  Bank 
all  brought  suite  in  the  mptfior  court  of  Bun- 
combe county  npcra  their  reapectire  clalma. 
The  Ohio  banks  commenced  their  action  on 
tbe  34tti  of  NoTembOT,  1891,  on  whleb  day 
they  sued  out  attecbm^tte,  which  were  lev- 
ied oa  property  of  the  AshevUle  Furniture  ft 
Lumber  Company,  and  at  Deoembn  term  of 
said  court  the  First  National  Auik  of  Spring- 
field, Ohio,  recovered  judgment  against  the 
AshevlUe  Furniture  ft  Lumber  Company  tor 
^726.40;  and  tbe  Had  River  National  Bank 
recovered  Judgment  against  the  Ashevllle 
Furniture  ft  Lumber  Company  for  ¥7,053.60. 
And  afterwards  these  two  actions,  consent 
of  all  parties,  were  consolidated*  and  at  August 
term,  ItlBS,  of  said  court  these  parties  in  this 
cmsoUdated  action  recovered  judgment  upon 


their  attechment  proceedings,  condemning  the 
property  so  attached,  and  agalnist  tbe  Battery 
Park  Bank,  the  Western  Carolina  Bank,  and 
the  National  Bank  of  ABheviile,  Into  whose 
hands  the  atteched  property  bad  gone,  and 
who  had  intervened  in  tbe  attachment  pro- 
ceedings, for  the  sum  of  $11,000,  as  the  value 
of  the  property  attached,  and  $2,488,  as  dam- 
ages for  the  detention,  etc.,  of  said  attached 
property.  That  at  March  term,  1892,  of  said 
court,  the  East  Tennessee  National  Bank  re- 
covered a  judgment  against  the  ABheviile  Fur* 
nitnre  &  Lumber  Company  for  $5,104.12,  upon 
which.  It  seems,  an  attachment  was  levied  on 
property  of  the  A^evllle  Furniture  &  Lumber 
Company  In  Swain  county.  That  on  the  15th 
of  August,  1809.  the  German  Looklng-Glass 
Plate  Company  and  the  Atiante  Paper  Com- 
pany commenced  this  action  as  a  creditors* 
bill.  In  this  action  plaintlfFs  asked  for  an 
injunction  against  the  Ohio  banks,  enjoining 
them  from  receiving  the  money  recovered  on 
their  attachmente,  and  against  tbe  Battery 
Park  Bank,  tbe  Western  Carolina  Bank,  and 
the  National  Bank  of  Ashevllle,  from  paying 
said  money  to  the  Ohio  banks;  and  on  the 
15th  of  September,  1898,  the  Injunction  was 
granted,  and  a  receiver  appointed,  from  which 
order  the  Ohio  banks  appealed.  Tbe  Ohio 
banks  held  notes  against  the  Ashevllle  Furni- 
ture ft  Lumber  Company,  a  North  Carolina, 
corporation,  a  part  of  whose  directors  lived  In 
Ohio,  where  It  seems  to  have  had  an  office 
and  [dace  of  business,  and  where  some  of 
the  Indorsers  on  said  notes  resided;  and  It 
seems  that  these  Ohio  banks  had  sued  on 
these  notes  in  the  stete  of  Ohio,  and  had  re- 
covered judgmente  there  against  the  Ashe- 
vllle Furniture  ft  Lumber  Company,  as  well 
as  against  the  Indorsers.  That  they  had  sent 
transcrtpte  ot  these  judgmente  here,  which 
were  used  as  evidence  in  the  action  of  the 
Ohio  banks  in  their  actions,  and  attechments 
in  Buncombe  superior  court,  In  which  they 
recovered  their  judgmente  against  the  Ashe- 
vUle  Furniture  ft  Lumber  Company  and  the 
IntorvenliMc  defuidante  th^ein. 

There  is  no  suggestion  but  what  tbe  notes 
given  to  the  Ohio  banks  were  genuine,  and 
ttut  tiie  Ashevllle  Furniture  ft  Luml)er  Com- 
pany owed  these  banks  the  debte  for  which 
said  notes  were  given.  But  It  to  contended 
by  the  German  Looklng-Qlass  Plate  Company 
and  the  other  plaintiffs  in  this  action  that 
there  was  an  IrregulaTlty  In  the  proceeding 
In  Ohio  by  which  the  Ohio  banks  procured 
said  jndgmoite  in  the  Ohio  court;  and  the 
greater  part  of  the  argumente  In  this  court 
weK  directed  to  a  dtecusslon  ttf  that  question. 
It  may  be  tbat  there  was  such  irregularity  as 
that  contended  tor,  but  we  do  not  say  that 
there  waa,  as  it  does  not  become  necessary 
for  us  to  pass  upon  that  qvestlon,  as  we  do 
not  think  It  material  to  the  determination  of 
the  case  on  appeal.  The  rigbte  of  the  Ohio 
banks  do  not  depend  upon  the  regularity  by 
which  the  Ohio  judgmente  were  obtained,  but 
upwi  the  judgmente  which  these  banks  recov- 
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ered  against  the  Ashevllle  Furnltnre  ft  Lorn* 
ber  Company  In  ttae  superior  court  of  Bun- 
combe county,  and  the  judgment  of  said  banks 
(in  the  consolidated  action)  recovered  against 
tlie  Intenreners  in  the  attachment  proceedings. 
These  are  regular,  and  are  still  Id  force  and 
unsatlBfled.  The  Ohio  banks  would  bare  had 
a  right  of  action  against  the  AsbeTllle  Fur- 
niture &  Lumber  Company  on  their  debts  and 
upon  their  notes,  and  the  Ohio  Judgments 
were  only  used  as  evidences  of  indebtedness 
In  the  actloas  of  the  Ohio  banks  against  the 
AshevIUe  Furniture  &  Lumber  Company  in 
the  action  in  the  superior  court  of  Buncombe; 
and  the  fact  that  evidence  may  have  been 
offered  on  the  trial  of  that  action  that  would 
have  been  excluded  (If  such  was  the  case) 
cannot  make  said  Judgments  irregular  and 
void.  Indeed,  we  do  not  understand  tliat  this 
Is  contoided  by  the  plaintiffs  In  this  action. 
It  was  said  that  some  of  the  parties  interested 
in  the  Ohio  debts— Jadgmento—were  stockhold- 
ers and  directors  in  the  corporation,  the  Aahe- 
rllle  Furniture  &  Lumber  Company;  but.  If 
this  were  true,  It  did  not  prev^t  them  from 
dealing  with  the  AshevUle  Company,  nor  did 
It  prevent  the  Ohio  banks  in  which  they  were 
interested  from  dealing  with  the  Asheville 
Furniture  &  Lumber  Company.  Langston  t. 
Improvement  Co.,  120  N.  C.  132.  26  S.  E.  644. 
Then,  the  Judgments  of  the  Ohio  banks  being 
regular  North  Carolina  Judgments,  stiU  In 
force  and  unsatisfied,  and  the  attachments 
sued  out  Ify  these  banks  being  r^lar  (based 
upon  an  allegation  of  fraud),  and  levied  on 
the  property  from  which  the  Judgment  against 
the  interveners  was  rendered,  the  question 
depends  upon  the  rights  the  Ohio  bsnlcs  ac- 
quired by  reason  of  said  attachments,— the  at- 
tachment liens.  The  fact  that  the  Asheville 
Furniture  &  Lumber  Company  owed  the 
plaintiffs  gave  them  no  lien  on  Its  property; 
and  although  the  plaintiffs  have  commenced 
what  they  claim  to  be  a  creditors'  bill,  and 
appeal  to  the  equitable  Jurisdiction  of  the 
court,  It  cannot  avail  them  anything  as 
against  the  Ohio  banks.  If  these  banks  have 
acquired  a  legal  right— a  priority  to  this  fund 
—over  the  other  creditors  of  the  AshevIUe 
Furniture  &  Lumber  Company.  So,  If  the  at- 
tachments gave  the  Ohio  banks  the  legal  right 
to  this  fund,— a  special  lien,  a  Judicial  appro- 
priation,—they  are  still  entitled  to  have  it. 
Elqulty  always  recognizes  the  legal  rights  of 
parties,  and  never  displaces  them.  This  Is 
the  question,  the  crucial  point  in  this  case, 
and  it  seems  to  be  settled  against  the  platn- 
tltrs,  the  German  Looklng-Glass  Plate  Com- 
pany and  the  other  plaintiffs  in  this  action. 
By  the  levy  of  the  attachments  the  Ohio 
banks  acquired  a  lien  on  the  property  from 
which  this  fmid  was  derived,  which  lien  com- 
menced at  the  date  of  their  levy,  on  the  24th 
of  November,  1891.  McMillan  t.  Parsons,  62 
N.  O.  163.  S  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
220. 

There  was  error  In  the  Judgment  appealed 
from.  In  granting  the  InJuneUim,  and  it  1b 


revosed.  But,  If  it  be  deemed  necnetaaiy  to 
have  a  receiver  as  to  ottter  prop^ty  and  ef- 
fects not  emlnced  tn  tbe  Jndgmoit  of  tin 
Ohio  banks  upon  the  attachmatts,  thmt  put 
of  the  wdor  appealed  from  may  be  allowed 
to  stand.  The  defendants  the  Oliio  tianlEs 
win  recover  the  costs  of  this  appeal,  Incloding 
the  cost  of  printing  tbe  whole  record.  Blixor. 
Beversed. 


STU^S  T.  STATE. 
(Supreme  Court  of  Georgia.  June  5,  1900.) 

JUSTIFIABLB  HOMICIDE-UUTUAL  COMBAT. 

The  provisions  of  law  relating  to  justifiable 
homicide  where  the  parties  had  been  en^ged 
in  mutual  combat,  contained  in  section  78  of 
tbe  Penal  Code,  are  not  applicable  to  a  case 
where  there  has  been  no  mutual  coml^t,  and 
where  the  defense  relied  upon  la  that  con- 
tained in  sections  70  and  71  of  the  Penal  Code. 

iSrllabuk  by  the  Oaurt.) 

Error  from  superior  conrt»  WllMnson  ecnm- 
ty;  John  C.  Hart,  Judge. 

Henry  Sttabbs  was  convicted  of  murder, 
and  brings  error.  Beversed. 

Allen  A  Pottle  and  John  W.  Lhidsey.  for 
plaintiff  In  error.  H.  G.  Lewis,  Sol.  G^,  and 
J.  H.  Terrlll,  Att7.  Oen.,  for  the  State. 

SIMMONS,  a  J.  After  having  been  con- 
victed of  the  offense  of  murder,  Henry  Stubbs 
made  a  motion  for  a  new  trial.  This  motion 
was  overruled,  and  Stubbs  excepted.  The 
evidence  discloses  that  there  had  been  no 
mutual  combat,  nor  an^  fight  of  any  kind, 
between  the  accused  and  the  deceased.  Ac- 
cording to  the  evidence  of  the  accused,  the, 
deceased  was  advancing  upon  him  with  a 
drawn  knife.  The  circumstances  were  suf- 
ficient, the  accused  claims,  to  excite  the  feara 
of  a  reasonable  man  that  a  felony  was  about 
to  be  committed  upon  lilm,  and.  In  order  to 
prevent  it,  he  killed  the  deceased.  Tbe  trial 
Judge  charged  the  Jury  properly  upon  the  dif- 
ferent grades  of  homicide,  but  In  charging  up- 
on the  subject  of  Justifiable  homicide,  and  dis- 
cussing the  doctrine  of  reasonable  fears,  erred 
In  the  f<^owlng  chai^  upon  that  subject, 
which  was  given  Immediat^y  after,  and  In 
connection  with,  his  charge  upon  the  subject 
of  self-defense:  "Also  the  danger  must  seem 
to  appear  so  mxent  and  presdng  at  the  time 
of  the  killing  that.  In  order  to  save  his 
own  life,  it  appeared  then  and  there  that 
tbe  killing  of  the  other  was  absolutely  neces- 
sary; and  it  must  appear  also  that  the  per- 
son killed  was  the  assailant,  or  that  the 
slayer  had  really  and  in  good  faith  endeavor- 
ed to  decline  any  further  struggle  before  the 
mortal  blow  was  given."  Thia  charge  was 
evidently  taken  In  substance  from  section 
73  of  the  Penal  Code,  and  Instructs  the 
Jury  that  the  circumstances  must  seem  to 
the  accused  so  urgent  and  pressing,  at  the 
time  of  tbe  killing,  that  it  was  necessary  to 
take  the  life  of  the  deceased  in  order  to 
save  his  own  life.  The  defense  in  tbe  case 
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ma  predicated  qpon  aeetloiu  TO  and  71  ot 
tbe  Penal  Oode,  wliich  declare  ttiat  a  man 
will  be  JnsUfiaUe  in  klUins  anotber  to  pre- 
reat  tbia  latter  from  onnmlttUig  a  felony 
upon  him.  The  charge  ot  the  court  ezdnded 
this  idea,  and  virtnally  Inatracted  the  jmy 
that  the  accused  would  not  be  Joatlfled  unless 
the  danger  seemed  so  urgent  and  pressing  as 
to  make  It  appour  that  It  waa  necessary  to 
kill  the  deceased  In  order  for  the  accused  to 
save  his  own  life.  The  accused  may  not 
have  apprehended  that  his  life  waa  In  dan- 
ger at  time  he  ahot  tiie  deceased,  bat  he 
may  bare  bad  the  gravest  appreheaeions  that 
it  was  necessary  to  shoot  In  order  to  prevent 
the  deceased  from  committing  nprai  him  some 
lesser  felony,  meta  as  mayhem.  The  distinc- 
tion between  secdon  7S  and  sectlona  70  and 
71  ot  the  Penal  Oode  has  been  frequently 
made  by  dedslons  of  this  court  See,  upon 
tbls  subject,  Pow^  v.  State,  101  Oa.  11.  29 
S.  E.  809,  and  cases  dted;  Lowman  v.  State 
(Ga.)  34  &  B.  1019.  and  cases  cited.  It  is  ap- 
parent that  the  learned  trial  Judge  had  not 
had  his  attention  called  to  these  dedaions,  or 
else  bad  misconstrued  them.  No  other  error 
appears  te  have  been  committed.  Ju^cment 
reversed.  All  the  Justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 


TILLER  T.  STATE. 
(Sapreme  Court  of  Georgia.  June  S,  1000.) 

CRIMINAL  LAW— BYIDBNCS^AHINQ. 

A  part7  to  a  case  has  the  right  to  intro- 
duce all  competent  relevant  and  material  evi- 
dence either  to  prove  the  main  issue  involved, 
or  to  discredit  the  evidence  of  a  witness  for 
the  oppoaite  party,  (a)  Where  A,,  B.,  C,  and 
D.  were  indicted  for  gaming,  and  A.  was  put 
npon  trial,  and  the  state's  witness  testified  that 
he  had  seen  A.,  B.,  a.  and  D.  all  at  a  certain 
place,  engaged  in  gambiing,  it  was  competent 
for  the  accused  to  introduce  evidence  to  show 
that  B.  was  not  at  the  place*  designated,  bat  at 
another  place,  at  the  time  specified  by  the 
state's  witness.  This  evidence  was  material 
to  the  iBsue,  and  was  admissible  for  the  pur- 
pose of  discrediting  the  state's  witness. 
(Syllnbas  b?  the  Court.) 

Brrw  from  superior  court,  Hart  county; 
S.  Reese,  Judge. 

Bedford  Tillw  was  amvicted  ot  gaming, 
and  brings  «ror.  Beversed. 

O.  Boberts  and  Jos.  N.  Worl^,  for  plaintiff 
tn  errmr.  B.  H.  Lewis,  SoL  Oen..  and  Harri- 
i>on  &  Bryan,  for  the  State. 

PER  CUBIAM.  Judgment  reversed. 

FISH,  J.,  absent  on  account  ot  itckneaii 


BOBINSON  V.  STATE. 
(Sapreme  Court  of  Geoi^a.  June  S.  1000.) 

OKIMINAL  LAW— NEW  TRIAL— BRIEF  OP  BVI- 
DENCK-LOCAL  OPTION. 

1.  Where,  In  connection  with  a  motion  for  a 
new  trial,  an  order,  designed  to  obtain  addl- 
ti<mal  time  for  filing  a  brief  of  evidence,  was 


presented  to  the  Judge,  with  a  blank  therein, 
which,  upon  granting  the  order,  he  was  to  fill 
with  the  date  fixing  the  limit  witliin  which 
such  brief  could  be  filed,  and  where,  upon  so  do- 
ing, the  order  and  the  motion  were  fifed  hj  the 
judge  with  the  clerk,  it  became  the  duty  of 
counsel  for  movant  to  follow  up  the  matter, 
and  ascertain  what  date  was  actually  Inserted 
in  the  blank;  and,  having  failed  so  to  do,  there 
was  no  error  in  dismissing  the  motion  for 
want  of  a  brief  of  evidence  when  it  appeared 
that  no  brief  was  filed  within  the  time  pre- 
scribed in  the  order  as  filed. 

2.  The  local  option  act  for  Troup  coun^,  ap- 
proved Dec^ber  24,  1884  (Acts  1884^  p. 
528),  is  not  unconstitutional  for  any  reason 
specified  in  the  assigumentB  of  error. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Lf^trange;  F.  P. 
Longiey,  Judge. 

Beatrice  Robinson  was  convicted  of  crime, 
and  brings  error.  Affirmed. 

Isaac  Jackson  and  D.  J.  Oaffney,  tm  j^aln- 
tiff  in  ems.  W.  T.  Toggle,  for  the  State. 

PER  OUBIABL  Judgment  affirmed. 

FISH,  J.,  absent  on  account  ot  alcknesa. 


BIORGHANTB'  NAT.  BANK  OF  BOMB  v. 
QAMP  et  al. 

(Supreme  Court  of  Georgia.    May  12,  1900.) 

HOTB-PATKBNT— PRESIDENT  OF  BAKK— 
AUTHORITY. 

1.  Whether  a  promisBOry  note,  the  subject- 
matter  of  an  action,  had  or  had  not  after  its 
execution,  been  fraudulently  altered  by  insert- 
ing after  the  name  of  the  person  theran  desig- 
nated as  payee  the  letters  "Pt.,"  as  an  abbre- 
viation of  the  word  "President"  payment  to 
that  person  certainly  discharged  the  makers  of 
the  note  from  further  liability  thereon,  when  it 
afllrmatively  appeared  that  even  treating  the 
paper  as  the  property  of  a  banli  of  which  he 
was  president  he  had,  as  such,  full  authority 
to  collect  the  paper  in  its  behalf. 

2.  Where  the  president  of  a  bank  had  gen- 
eral authority  to  take,  in  settlement  of  a  paper 
due  to  it  property  other  than  cash,  his  so  do- 
ing in  a  particular  instance  waa  binding  npon 
the  corporation. 

'  8.  Irrespective  of  other  questions  made  in  the 
record,  the  application  of  tne  above  rules  to  the 
undisputed  facts  of  the  present  case  made  it 
entirely  proper  for  the  court  to  direct  a  verdict 
in  favor  of  the  defendants. 
(Syllabus  by  the  Court) 

Error  from  city  coiurt  of  Floyd  county; 
O.  A.  H.  Harris,  Judge. 

Action  by  the  Merchants'  National  Bank 
of  Rome  against  J.  L.  Camp  and  others. 
Judgment  for  defendants,  and  ]^lntlff 
brings  error.  Affirmed. 

Nat  HarrlSt  for  idalntlff  In  error.  Dean  ft 
Dean,  for  defendants  In  error. 


COBB,  J.  The  Merchanti^  National  Bank 
of  Rome  brought  suit  against  J.  L.  Camp, 
J.  King,  and  B.  J.  McGhee  on  a  promissory 
note.  The  defendants  Camp  and  McGhee, 
among  other  defenses,  set  up  that  the  note 
sued  on  was  originally  payable  to  J.  King, 
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bat  was  frandulMitly  altered  since  Its  exe- 
cntlon  by  making  It  payable  to  "J.  King, 
Pt,"  and  had  been  paid  by  the  delivery  to 
J.  King  oC  certain  stock  In  an  Incorporated 
company,  which  was  accepted  by  him  In  full 
payment  of  the  note,  and  that  at  the  date  of 
such  payment  King  bad  the  right  to  receive 
payment  and  make  a  settlement  of  the  debt 
At  the  trial  It  was  established  by  undis- 
puted evidence  that  the  defendants  had  de- 
livered to  King  the  stock  as  claimed  by 
them,  and  that  the  same  was  received  by 
him  In  full  payment  of  the  note;  that  at  the 
date  the  note  was  paid  the  same  was  held 
by  the  plaintiff,  King  having  at  some  time 
previous  thereto  delivered  it  to  the  bank,  of 
which  he  was  president,  both  at  the  date 
of  the  note  and  the  date  of  the  payment; 
that  as  president  he  had  full  authority  In 
behalf  of  the  bank  to  make  collections,  as 
well  as  to  make  any  kind  of  settlement  of 
the  notes  held  by  the  bank  that  he  saw  fit; 
that  the  payment  was  made  at  the  bank  of 
the  plaintiff,  and  the  reason  the  note  was 
not  delivered  up  was  that  King  said  it  was 
in  the  safe,  and  he  could  not  then  get  It  out 
It  also  appeared  that  one,  and  probably  both, 
of  the  defendants  Camp  and  McObee  did  not 
know  at  the  date  the  note  was  paid  that  It 
had  been  delivered  to  the  bank,  and  that 
the  bank  claimed  to  be  the  owner  of  the 
same.  The  Judge  directed  a  verdict  In  favor 
of  defendants  Camp  and  McQhee,  and  plain- 
tiff excepted. 

As  we  view  the  case,  it  Is  immaterial 
whether  the  note  was  payable  to  J.  King, 
or  "J.  King,  Pt."  If  It  was  payable  to 
J.  King,  and  he  owned  It  at  the  date  of  the 
payment  of  course  the  defendants  were  by 
the  payment  discharged  from  all  liability 
thereon.  If.  on  the  other  hand.  It  was  pay- 
able to  *'J.  King,  Pt,"  and  was  the  property 
of  the  plaintiff,  payment  to  J.  King  would 
discharge  the  defendants  from  liability;  the 
uncontradicted  evidence  being  that  King  was 
president  of  the  bank,  and  as  such  had  full 
authority  to  make  any  settlement  with  the 
makers  that  he  saw  fit  To  receive  the 
stock  delivered  to  him  by  the  defendants  In 
satisfaction  of  the  note  was  within  the 
scope  of  his  authority  as  president  of  the 
bank,  and  the  settlement  made  by  him  was 
binding  on  the  bank.  This  Is  true  notwith- 
standing at  the  date  of  the  payment  tiie 
defendants  did  not  know  the  bank  owned 
the  note,  but  thought  they  were  dealing  with 
King  individually.  Payment  to  one  law- 
fully authorized  as  an  agent  to  collect  Is 
payment  to  the  person  represented  by  such 
agent  notwithstanding  the  fact  that  the 
debtor  may  be  Ignorant  that  he  la  dealing 
with  an  agent  and  thinks  that  the  person 
to  whom  the  payment  was  made  waa  act- 
ing In  his  indivldoal  capacity.  See,  In  this 
connection.  Peel  v.  Shepherd,  58  Qa.  365. 

It  is  not  necessary  to  consider  the  other 
questions  made  in  the  record,  as  the  .direc- 
tion of  a  verdict  in  favor  of  the  defendants 


Cahip  and  McGhee  was,  for  the  reason  above 
stated,  a  proper  disposition  to  make  of  the 
case.  Judgment  affirmed.  All  tbe  Justices 
concurring. 

VJSB,  J.,  abaent  oa  account  of  idckneaa. 


MONTGOMERY  v.  WALTON  et  aL 
(Supreme  Court  of  Georgia.   Jane  4,  19000 

RHUOIOUS  SOGIOTIBa-LIABILITT  OV 
TRUSTEES. 

1.  The  trostees  of  a  church  are  not  as  such, 
liable  for  the  price  of  lumber  sold  and  delivered 
to  tbe  pastor  on  his  Individual  account  when, 
in  making  the  purchase,  he  neither  acted  as 
agent  of  the  trustees  nor  liad  authority  to  do 
so;  and  this  is  so  though  the  lumber  was,  with 
their  knowledge,  used  in  improving  the  prop- 
er^ of  the  church. 

2.  Under  the  facta  appearing,  the  court  was 
right  in  granting  a  nonsuit 

(Hrllabus  by  the  CourLi 

Brror  from  superior  court  Marlon  county; 
J.  H.  Martin,  Judge  pro  hac. 

Action  by  J.  L.  Montgomery  against  O.  R. 
Walton  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

W.  B.  Short  and  Simeon  Blue,  for  plaintiff 
in  errw.  J.  B.  Sheppard,  Cor  defendants  in 
error. 

PBB  ODRIAM.  Judgment  afflnned. 
FISH,     absent  on  acconnt  of  aldmen. 


CIQNTRAL  OF  GEORGIA  RT.  CO.  T.  LIPP- 
MAN. 

(Supreme  Court  of  Georgia.  June  5,  1000.) 

GARRIBRS— LIMITING  UABILITT— DIU- 
QENCE  REQUIRED— PASS GNOSR 
ON  FREIGHT  TRAIN. 

1.  The  liability  of  a  conunoa  carriw  o<  goods 
la  that  of  an  insurer,  and  in  cases  of  loss  nu 
excuse  avails  such  ,  carrier,  unless  occadoned  by 
the  act  of  God  or  the  public  eoemies  of  the 
Btate.  He  may  not  limit  his  legal  liabilitr  by 
a  notice  to  the  shipper,  but  he  may,  with  cei^ 
tain  restrictions,  make  an  exjnvss  contract 
and  both  parties  enticing  Into  it  wiU  be  bound 
by  its  terms. 

2.  The  liabilitr  of  a  carrier  of  passengers  is 
not  that  of  an  insurer,  but  such  carrier  is 
bound  by  law  to  extraordinary  diligence  to 
protect  the  llvee  and  persons  of  his  pBsseogera. 
This  duty  he  cannot  waive  or  release,  even  by 
an  express  contract.  Being  one  in  which  the 
public  has  au  interest  public  policy  forbids 
such  a  waiver  or  release. 

3.  A  carrier  who  received  a  passenger  on  one 
of  its  freight  trains  is  bound  by  the  same 
standard  of  diliwnce  as  if  tbe  passenger  wne 
being  transported  on  a  regular  passenger  train. 
What  will  amount  to  extraoraiuary  diligence 
varies  with  the  character  of  the  train.  A  pas- 
senger who  voluntarily  seeks  to  be  transported 
on  a  freight  train  takes  the  risk  of  the  usual 
and  neccKHnry  jolts  and  jars  which  occur  in 
the  operation  of  such  train,  but  the  carrier  is 
not  relieved  from  the  use  of  extraordinary  dili- 
gence to  the  passeDger  to  prevent  unusual  and 
unnecessary  jolts  and  jars.  An  express  con- 
tract entered  into  by  the  carrier  and  the  pas- 
senger, under  the  terms  of  which  the  carrier  Is 
released  from  all  liability  to  the  paswngrr  twr 
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personal  injnria  reoehred  while  a  pasaenger 
on  sack  freight  train,  in,  in  effect,  a  contract 
br  which  the  carrier  nndertakes  to  reliere  itself 
from  the  conBequencei  of  the  negligence  of 
itaelf  and  Berrantfl,  and  cannot  be  nuoreed. 
(SjUabns  by  the  Court.) 

Error  from  superior  coart,  Jones  etmntji 
John  C.  Hart,  Judge. 

Action  br  Fblllp  Uppman  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment for  plalntlflt  and  defendant  brings  er- 
ror. Affirmed. 

Dessau,  Harris  &  Birch,  for  plaintiff  In 
error.  Gverry  A  Hall,  for  defendant  In  er> 
ror. 

LITTLE,  J.  Llppman  Instituted  an  action 
against  the  Central  of  Georgia  Railway  Com- 
pany to  recover  damages  for  Injuries  which 
he  alleges  he  sustained  while  a  passenger 
holding  a  ticket  which  entitled  him  to  be  car- 
ried between  two  stations  on  the  line  of  the 
defendant's  railroad,  In  the  county  of  Jones. 
A  demurrer  was  filed  to  the  petition,  which 
was  OTermled,  and  the  case  proceeded  to 
trial,  and  resulted  In  a  verdict  for  the  plaln- 
tlff  in  the  sum  of  $1,500.  Elxceptlons  pen- 
•dente  lite  were  made  to  the  overruling  of 
the  demurrer,  which  were  duly  certified  and 
«ntered  of  record,  and  an  assignment  of  er- 
ror thereon  Is  made  in  the  bill  of  exceptions. 
After  the  rendition  of  the  verdict,  the  defend- 
ant made  and  filed  a  motion  tor  a  new  trial, 
which  was  overruled,  and  he  excepted.  The 
evidence  for  the  plaintiff  made  subst&atially 
the  following  case:  On  the  14th  of  October. 
1807,  plaintiff  entered  a  way  freight  train 
of  the  defendant  at  Gray's  station,  to  be  car- 
ried to  Roundoak,  having  a  mileage  ticket 
entitling  him  to  passage  on  that  train,  for 
which  he  luid  paid  the  price  charged  by 
the  company.  There  was  no  car  provided 
for  passengers  except  the  caboose,  In  wblcb 
seats  were  placed.  Soon  after  plaintiff  en- 
tered the  caboose,  the  train  suddenly  com- 
menced backing,  and  then  made  a  violent 
jetk  which  threw  plaintiff  to  the  floor  on 
hto  right  aide.  He  was  rendered  uncon- 
sclons,  and  was  unable  to  arise  until  as- 
sisted by  the  flagman.  On  arriving  at 
Roundoak,  he  had  to  be  assisted  from  the 
car.  Bvldence  was  also  Introduced  as  to  the 
extent  of  the  Injuries  sustained  by  the  de- 
fendant in  error,  tbelr  nature  and  effect  on 
his  earning  capacity,  as  well  as  their  perma- 
nency, and  as  to  the  loss  of  Income  thereby, 
his  pain  and  suffering,  and  the  expense  oc- 
casioned for  medicine  and  nursing.  The  de- 
fendant introduced  evidence  tending  to  rebut 
that  of  the  plaintiff  as  to  the  fact  of  the  fu- 
Jory,  and  that  there  was  nothing  unusual  in 
the  movement  of  the  cars  by  which  the  Dlaln- 
tiff  claimed  to  bave  been  Injured.  Tuis  evi- 
dence, however,  disclosed  the  fact  that  the 
plaintiff  was  Injured— at  least  to  a  certain 
^tent— by  his  fall,  but  It  was  a  contested 
question  whether  the  fall  was  occasioned  by 
tbe  morement  of  the  can  of  the  train,  or 


by  a  audden  attack  of  sickness  occurring  to 
the  plaintiff  at  the  time,  and  also  whether 
the  plaintiff  was  occupying  his  proper  place 
as  a  passenger  In  the  car,  and  whether  his 
fall  was  attributable  to  his  own  or  the 
company's  n^llgence.  It  Is  not  necessary 
that  further  reference  to  the  oral  evidence, 
which  Is  voluminous,  should  be  made,  in 
order  that  the  points  decided  may  be  under- 
stood. The  ticket  in  possession  of  the  plain- 
tiff at  the  time  he  was  Injured,  and  under 
which  he  claimed  the  rights  of  a  passenger 
on  said  train,  and  which  he  Introduced  In 
evidence,  reads  as  follows: 

"MI1eBf»  Ticket  No.  3,756.  P,  Llppman. 
Macon,  Ga.,  is  entitled  to  travel  1,000  miles 
on  the  Central  of  Georgia  Railway  Company 
upon  the  conditions  named  in  the  contract 
attached  and  made  a  part  hereof.  This 
ticket  wlU  not  be  duplicated  If  lost.  [Signed] 
J.  a  Haile,  GenL  Passenger  Agt 

"Not  good  unlMs  stamped  here.  DBtamp  of 
the  company.] 

"Contract.  The  condttionB  upon  which  tbis 
coupon  mileage  ticket  is  sold  by  the  Central 
of  Georgia  Railway  Company  and  purchased 
by  the  holder  are  as  follows:  •  •  •  (4) 
That  It  Is  good  on  either  passenger  or  way 
freight  trains,  and  entitles  the  purchaser 
to  stop  only  at  stations  which  by  the  time 
card  are  designated  as  regular  stopping  places 
of  the  train  on  which  it  is  presented.  (6) 
That,  for  and  In  consideration  of  being  per- 
mitted to  use  this  mileage  ticket  for  pas- 
sage on  the  way  freight  trains,  I  hereby  re- 
lease the  company  from  all  liability  In  case  of 
personal  injury,  or  for  loss  or  damage  to 
ba^age,  while  using  said  freight  trains. 
•  •  •  (17)  I*l8  ticket  expires  one  year 
from  date  of  sale.  I  have  purchased  this 
ticket  and  agree  to  use  it  subject  to  the 
above  conditions.    [Signed]   F.  Llppman." 

On  the  list  of  stations  there  appeared 
Gray's  Station  and  Roundoak,  designated 
as  regular  stopping  places.  A  number  of 
grounds,  in  addition  to  those  assigning  as  er- 
ror that  the  verdict  was  contrary  to  the  law 
and  evidence,  are  set  out  in  the  motion. 
After  a  careful  examination  of  these,  read  In 
connection  with  the  evidence  and  charge  of 
the  court  applicable  to  each,  we  find  It  neces- 
sary only  to  consider  and  pass  upon  those 
specifically  enumerated  hereafter.  In  rela- 
tion to  those  grounds  of  the  motion  not  thus 
specifically  considered,  It  Is  sufHclpnt.  in  n 
general  way,  to  say  that,  la  our  opinion,  there 
was  no  error  In  overruling  the  demurrer 
which  was  filed  to  the  petition.  The  petition 
does,  as  we  read  It,  clearly  set  out  that  the 
jerk  or  sudden  stopping  of  the  cars  which  It 
Is  alleged  caused  ttie  Injury  was  wholly  un- 
necessary, and  caused  by  the  negligence  of 
the  defendant.  Nor  can  we  say  that  the  ver- 
dict was  contrary  either  to  the  law  or  to  the 
evidence.  It  was  very  clearly  shown  that  the 
plaintiff  was  severely  injured  by  a  fall,  while 
a  passenger  on  the  defendant's  train.  Ac- 
cording to  hit  testimony,  such  fall  was  occa- 
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Bloned  by  a  very  Tlolent  and  umsnal  jerk  or 
Budden  stoppage  of  the  cars.  Whether  Bach 
Jerk  or  sudden  stop  did  In  fact  cause  the  in- 
jury which  he  received,  or  were  occasioned 
by  other  causes,  and  whethn  the  alleged  sad- 
den and  violent  movements  of  the  train  were 
unusual  and  unnecessary,  as  well  as  the  ex- 
tent of  the  Injuries,  and  the  effect  of  tbem 
upon  the  plaintiff,  were  qoKtionB  ot  tact,  and 
taking  the  evidence  as  a  whole,  including  that 
going  to  show  the  character  of  the  injuries 
sustained,  there  was  sufficient  evidence  to 
warrant  the  verdict  Nor  can  we  say  that 
the  verdict  la  excessive.  There  was  evidence 
of  pain,  suffering,  and.  Indeed,  of  permanent 
Injury  and  reduction  of  capacity  to  labor. 
The  sum  returned  by  the  Jury  was  that  which 
was  agreed  on  as  oompenaatton  for  all  these 
elements  of  damage  which  la  cases  of  this 
character  fix  the  measure  recovery,  and, 
in  our  opinion.  It  does  not  necessarily  appear 
to  have  exceeded  tlie  amonnt  which  the  Jury 
\fae  autboriaed  to  fix  under  the  evidence  In 
the  case.  Nor  do  we  think  there  was  any 
error  in  the  admission  of  the  evidence  of  the 
plaintiff  and  of'  the  pfayBldana  as  to  the  de- 
tailed character  and  ^Cect  ot  the  injury  re- 
(»lved.  The  allegations  ot  tbe  petition  are 
that  the  plaintiff  was  seriously  and  perma^ 
nently  Injured;  that  he  *mw  thrown  from  hla 
seat,  and  for  a  ctHUiderable  distance,  upon  the 
floor.  w>  heavily  as  to  tender  him  nnc(m- 
sciona;  that  he  was  deprived  of  the  power  of 
locomotion,  and  could  not  raise  himself  from 
the  floor  tot  some  time;  that  he  was  lifted 
thnefrom  by  others;  that  by  so  being  thrown 
upon  the  floor  he  was  serionsly  and  perma- 
nent)^ injured  In  his  right  hlpi  that  the  same 
was  shocked  and  bruised  and  otherwise  In- 
jured by  the  fall;  that  he  has  never  recovered 
therefrom,  be  goes  about  with  great  difficulty, 
and  bla  Injuries  are  permanent  WbUe  the 
injary  to  the  hip  and  otha  portions  of  the 
body  might  have  been  set  out  more  in  detail, 
it  la  a  taet  known  to  laymen,  as  well  aa  to 
averts,  fbat  injuries  to  the  hip  frequently 
shorten  the  leg.  and,  as  we  miderstand  the 
evidence  objected  to,  the  testimony  of  the  ex- 
perts was  directed  to  the  point  where  the 
bones  (tf  the  leg  Join  the  body,  which  Is  In- 
cluded, by  common  parlance.  In  the  general 
word  "blpt"  when  speaking  of  the  human 
body.  Vot  reasons  which  wIU  appear  from 
the  further  dtocusslon  of  this  case,  there  was 
no  wror  in  the  refusals  to  charge,  nor  In  the 
failure  of  the  court  to  charge  certain  legal 
principles.  Taken  as  a  whcde^  the  charge 
waa  fair  and  comprehaislve,  and  embodied, 
as  we  think,  correct  principlea  of  law. 

Without  further  reference  to  the  gronnda 
of  the  motim  to  which  we  have  thus  general- 
ly made  reference,  we  come  now  to  especially 
consider  two  of  the  grounds  which  are  based 
aa  the  Instructiona  given  to  the  Jury,  and 
which  embody  certain  principles  aa  being  the 
law  applicable  to  the  fiacts  of  the  case,  the 
correctness  of  which  Is  denied  by  the  plain- 
tiff in  wtoc:  (1)  Brror  }b  assigned  to  the 


following  charge  of  the  court:  "Counsel  up- 
on both  sides  have  Insisted  on  and  Invoked 
the  construction  of  the  court  upon  article  5, 
under  the  wrlttw  contract  wblch  has  been 
offered  In  evidence,  vis.:  That  In  consid- 
eration for  being  permitted  to  use  the  mile- 
age ticket  for  passage  on  way  freight  trains, 
I  hereby  release  the  company  from  all  lia- 
bility, in  case  of  personal  Injury,  or  toi  loss 
or  damage  to  baggage,  while  using  said 
freight  train.'  The  court  charges  yon  that 
the  railway  company  could  not  stipulate 
against  Its  own  negligence.  Should  yoa  be- 
lieve from  the  evidraice  in  the  caae  that  the 
plaintiff  was  injured,  and  that  he  was  Injured 
by  the  negligence  of  the  railroad  company, 
the  court  charges  you  that  the  article  referred 
to  would  not  release  the  railroad  company 
from  liability.**  Passing  for  the  preamt  ref- 
erence to  the  aatlu»ltles  cited  by  plaintiff  bi 
error,  to  establish  the  proposition  that  a  rail- 
road company  may  contract  •  for  exemption 
from  respcmalbllity  for  injuries  to  pasaengera 
riding  on  tr^ht  trains,  we  come  to  consider 
the  meaning  and  application  of  the  provlslona 
of  law  which  are  contained  In  section  227ft 
of  the  OivU  Code  ot  thia  atote,  which  la  dted 
as  authority  for  the  proposition  that  the  coort 
efred  in  charging  the  Jury  aa  heretofore  set 
out  That  section  reada  aa  follows:  **A  com- 
mon carrier  cannot  limit  bis  legal  liability 
by  any  notice  given,  either  paUlcation  or 
by  entry  on  receipts  given  or  tickets  sold. 
He  may  make  an  express  contract  and  wIU 
th«i  pe  governed  thereby.**  TTi^oabtedly.  If 
a  carrier  of  passengers  Is  a  common  carrier, 
within  the  contemplation  ot  Uils  section  of 
the  Code,  and  If  the  term  "legal  liablUty"  re- 
fers to  the  obligation  of  tiie  carrier  at  pasaen- 
gevB  to  enrdse  extraradlnary  diligence  to 
protect  the  Uvea  and  persons  of  the  passen- 
gers, then,  while  the  carrier  may  not  Ibnit 
such  liability  by  notice,  he  may  do  so  by  an 
express  contract.  In  which  case  the  rights 
of  the  parties  will  be  governed  by  the  terms 
of  the  contract  Such  a  construction  would 
give  the  right  to  a  railroad  company  by  ex- 
press contract  to  limit  Ita  obligation  to  use 
extraordinary  diligence  to  protect  a  passen- 
ger. In  our  Judgment  tot  a  number  ot  rea- 
sons, no  auch  conatructlon  can  be  placed  upoi^ 
thla  section  of  the  Code,  not  do  the  provt 
slons  contained  tbmln,  aa  we  think,  i^ply 
to  a  carrier  of  passengers.  Jost  here  It  may 
be  well  to  cOTisIder  for  a  moment  the  ques- 
tion whether  certatai  prevlons  adjudications 
by  thla  court  do  not  rule  a  contrary  doctrine, 
as  it  Is  claimed  they  da  The  cases  referred  to 
are  Phillips  v.  Raibnad  Co..  &3  Oa.  858.  20 
&  B.  247;  Boyd  v.  Spencer,  103  Qa.  828,  30 
8.  B.  841;  Ballway  Co.  v.  Barlow.  104  Ga. 
218.  80  8.  B.  732;  and  Railway  Co.  v.  Blcka 
(Ga.)  84  a.  B.  670.  It  is  very  freely  admI^ 
ted  that  in  some,  if  not  In  all,  ot  these  caaea, 
this  court  applied  the  provlstons  of  thla  sec- 
tion to  a  passenger  carrier;  but  the  queatkm 
whether  the  terms  of  this  section  had  aoch 
^K>Ucation  was  not  made  In  any  of  tbem,  nor 


Digitized  by 


Google 


Ga.) 


CENTRAL  OF  QEOKOIA  BY.  GO.  t.  LIPPMAN. 


205 


was  Out  qnestlon  decided  tn  any  one  of  these 
caaea.  Wblle  much  of  the  language  used, 
both  In  the  headnotes  and  In  the  opinions, 
seems  to  directly  deal  with  the  section  aa 
having  application  to  passenger  carriers,  we 
are  only  to  take  tiie  rnllngs  made  aa  finally 
dedslve  of  the  Issues  raised  and  presented  in 
the  Beveral  cases.  It  was  aasnmed  by  all 
the  parties  hi  the  cases  referred  to  that  the 
section  did  have  such  application,  and,  so 
agreetng,  the  Issues  raised  and  determined 
were  on  the  facts.  In  the  FblUtps  CaSe,  sa- 
pra,  the  point  InTtdTed  was  whether  th«e 
was  an  express  contract  which  rendered  the 
undertaking  of  the  company  wlOi  r^erence 
to  retnm  transportatl«i  conditional  upon  acte 
to  be  done  at  the  completion  of  the  original 
trip,  and  before  the  return  trip  was  entered 
upon;  and  this  court  there  ruled  that  there 
was  no  written  erldence  of  such  contract, 
and  tliat  so  far  as  the  parol  evidence  went. 
It  tended  to  dIsproTe,  rather  than  to  prove, 
the  making  of  any  express  contract  whatever. 
That  was  the  point  on  Inquiry  In  that  case. 
The  question  in  the  case  of  Boyd  v.  Spencer 
was  whether  a  mere  notice  on  a  ticket,  to  the 
effect  that  the  tidwt  eiplred  at  a  given  time, 
to  which  the  attention  ot  the  passenger  was 
not  called  at  the  tUne  of  the  purchase  of  the 
ticket,  would  amount  to  an  agreement  be- 
tween file  passmger  and  carrier  that  the 
HcYet  would  he  used  in  that  time,  so  as  to 
become  "an  express  ccoitract,'*  urtthln  the 
meaning  of  section  2270  of  the  Civil  Code. 
The  question  then  for  decision  was  stated  by 
Mr.  Justice  Cobb  in  the  opinion,  on  page  830. 
103  Ga.,  and  page  842,  «>  8.  B..  to  be  "wheth- 
er, under  the  plaintiff's  evidence,  it  has  been 
shown  that  he  Is  not  entitled  to  recover  be- 
cause a  special  contract  had  been  made  with 
Urn  limiting  the  time  in  which  his  ticket 
should  he  used."  No  other  question  was  then 
argued  Iqr  eonns^  discussed  in  consultation, 
or  intended  to  be  ruled,  when  that  decision 
was  rendered.  The  opinion  must  be  read  In 
the  light  of  fhe  actual  quesUon  then  under 
dl&cusslon.  and  any  language  therein  which 
apparently  rules  any  other  question  Is  purely 
obiter,  and  is  not  binding  as  authority.  In 
the  case  of  Barlow  the  ruling  was  that  if  one 
entered  the  train  of  a  carrier,  jiot  for  the  pur- 
pose of  making  the  journey  called  for  by  the 
tidcet.  but  for  the  pnriHMe  of  being  put  off 
so  as  to  make  a  case  ttx  damages,  and  he  Is 
ejected,  he  is  entitied  to  nominal  damages 
only,  and  the  ruling  of  the  court  was  distinct- 
ly put  <m  the  proportion  that  tiiere  was 
evldoice  to  sui^rt  this  state  of  facts,  and 
It  was  theref(»e  error  to  charge  the  jury  In 
language  which,  in  ^ect,  deprived  the  de- 
fendant of  the  ben^t  of  this  defense.  The 
case  of  Hallway  Oo.  v.  Ricks,  supra,  was  to 
the  effect  that  one  who  had  purchased  a  tick* 
et  having  on  Its  face  an  express  stipulation 
that  it  would  be  good  for  passage  only  during 
ft  speclfled  period,  and  who,  In  consideration 
of  It  having  been  sold  at  a  reduced  rate,  as- 
sented to  the  stipulation,  had  no  1^1  cause 


of  complaint  against  the  railway  company  for 
ejectliv  htm,  after  the  expiration  of  the  lim- 
it of  time,  on  his  refusal  to  pay  fare.  While, 
as  before  stated,  some  of  the  conclusions 
reached,  and  much  of  the  language  used  In 
those  cases,  are  apparently  contrary  to  what 
Is  here  ruled,  yet,  as  the  decision  made  in 
none  of  those  cases  involved  tile  question 
which  we  pass  upon  here,  tiiey  are  not  con- 
trolling as  to  such  question. 

Beeumlng  consideration  of  ttie  proposition 
that  the  provisions  of  the  section  of  the  Code 
now  under  consideration  do  not  ^>ply  to  a 
earrlw  of  passengetv.  It  Is  ^gniflcant  that 
undw  this  section  the  carrier  who  may  limit 
his  legal  liability  by  express  contract  Is  de- 
nominated a  "common  carrier."  These  pro- 
visions were  taken  from  the  common  law, 
and  first  became  a  !«rt  of  our  written  law 
by  the  adoption  of  the  Code  of  1863,  and  are 
found  In  section  2041  of  that  Code  in  pre- 
cisely the  same  language  as  they  appear  in 
the  Code  of  1805.  The  Code  of  1863  was, 
under  the  act  of  December  9,  1858,  compiled 
by  codiflers  chai^red  with  the  duty  of  pre- 
paring a  code  of  laws  for  this  state  which 
shonld  embrace,  In  a  condensed  form,  the 
laws  ot  C^rgla,  whether  derived  from  the 
comm<m  law,  the  constitution  of  the  state, 
the  statutes  of  tne  state,  tiie  decisions  of  the 
supreme  court,  or  the  stetuljpe  of  England  of 
force  in  this  state.  To  ascertain  the  mean- 
ing of  the  section,  tiieref ore,  reference  Is  not 
to  be  had  to  a  lei^sIaUve  Intent,  because  the 
law  there  embraced  was  not  the  creation  of 
our  l^;i^tive  body.  Of  course,  undw  the 
act  adopting  the  Code  of  18BS,  It  Is  made  to 
assume  the  dignity  ot  written  law.  But, 
nevertheless,  tt  cannot,  as  written  law,  have 
any  other  and  different  application  than  it 
had  at  common  law,  because.  In  Incorporat- 
ing It  Into  the  Code,  Its  meaning  was  not 
changed,  nor  the  application  of  the  princi- 
ples it  contains  extended.  Ibe  term  **com- 
m<n  carrier"  did  not  at  the  common  law  em- 
brace a  carrier  of  passengers.  Neither  does 
it  undOT  the  defliMUon  found  in  the  Code  In 
connectlim  with  section  2276.  Nor  are  the 
liabilities  of  a  common  carrier  and  a  car- 
rier of  passengers  the  same,  either  at  com- 
mon law  or  under  our  stetutes.  A  **com- 
mon  carrio"  is  defined  hj  Bomier  to  be 
"<Hie  whose  business,  occupation  or  regular 
calling  It  is  to  carry  chattels  fbr  all  persons 
who  may  cbooae  to  employ  and  remunerate 
him."  The  same  author  defines  another 
class  at  carriers,  whom  he  denominates 
"common  carriers  of  passengers,"  to  be 
"such  as  undertake  tm  hire  to  carry  all  per- 
sons Indttfmntly  who  may  apply  for  pas- 
sage, BO  long  as  there  is  room,  and  there  Is 
no  legal  excuse  for  refusing."  Mr.  Hutch- 
inson, in  his  treatise  on  tiie  Law  of  Car- 
riers (section  47),  defines  a  "common  car- 
rier" to  be  "one  who  undertekea  as  a  busi- 
ness, for  hire  or  reward,  to  carry  from  one 
place  to  another  the  goods  of  all  persons  who 
may  apply  tot  such  carriage."  The  same 
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aatbor.  In  section  497,  declares  that  carriers 
of  passengers,  as  to  the  penoDB  of  tbose 
whom  they  carry,  are  not  common  carriers. 
Mr.  Greenleaf,  in  the  second  volume  of  bis 
work  on  Evidence  (section  211),  under  the 
Inquiry  as  to  who  la  a  common  earlier,  says 
that  "the  defendant  Is  proved  to  be  a  com- 
mon carrier  by  evidence  that  he  undei-takes 
to  carry  for  persons  generally,  exercising  It 
as  a  public  employment,  and  holding  himself 
out  as  ready  to  engage  in  the  transportation 
of  money  or  goods  ixn  a  business,  and 

not  as  a  casual  occupation."  Again,  In  the 
same  section,  he  declares  that  "tiackney 
coachmen  and  others,  whose  employment  is 
solely  to  carry  passengera,  are  not  regarded 
as  common  carriers  in  respect  of  the  persona 
of  the  passengers."  But  it  Is  not  necessary 
that  we  should  go  further  In  order  to  show 
that  at  common  law  the  definition  of  a  com- 
mon carrier  was  confined  to  one  who  trans- 
ported goods.  All  the  text  writers,  so  far 
as  we  know,  confine  this  appellation  to  such 
carriers.  Indeed,  our  own  Code,  in  sections 
2203  and  2204,  defines  a  "common  carrier" 
to  be  one  who  undertakes  to  transport  goods 
for  a  compensation,  and  who  pursues  the 
business  constantly  or  continuously  for  any 
period  of  time,  or  any  distance  of  transitorta- 
tion.  These  sections  were  likewise  taken 
from  the  common  law,  and  in  connection 
with  section  227%  the  meaning  of  which  we 
are  now  considering,  were  codified  and 
placed  together  In  the  Oode  of  1863;  and.  to 
show  that  a  distinction  was  meant  to  ex- 
ist, another  provision  of  the  cfmunon  law  In 
reference  to  rarrlers  of  passengers  was 
placed  in  Imntediate  connection  with  tbem, 
in  the  Code  of  1863  at  the  same  time,  and 
appears  now  as  section  2266  of  our  Civil 
Cod^  which  declares  that  a  carrier  of  paa- 
sengera  Is  bound  also  to  eztraordlnaiy  dili- 
gence on  behalf  of  himself  and  his  agents 
to  protect  the  lives  and  persona  of  his  pas- 
sengers. The  use  of  the  word  "also"  in  the 
section  of  the  God^  following  the  definition 
of  a  "common  carrier,"  and  declaring  that 
common  carriers  shall  be  bound  to  extraordi- 
nary diligence,  la  dearly  indicative  of  the 
legal  distlnetlona  which  existed  between 
common  carriers  and  passenger  carriers.  If 
the  subject  Is  examined,  no  possible  doubt 
can  remain  that  at  common  law  the  term 
"common  carrier"  did  not  embrace  a  carrl^ 
of  passengers.  Bouv.  Law  Diet  tit  "Com- 
mon Carrier";  Hatch.  Car.  |  47.  See,  ^so, 
Bout.  Law  Diet  tit  "Common  Carriers  of 
FasB^igera."  Mow,  as  the  provisions  6t  the 
Code  taken  from  the  common  law  deal  sepa- 
rately with  the  liabilities  of  commtm  carriers 
and  carriers  of  passengers,  and  make  a  dis- 
tinction between  these  carriers  by  designat- 
ing a  common  carrier  as  a  carrier  of  goods, 
this  common-law  meaning  given  to  the  words 
"common  carrier"  must  go  with  them  Into 
the  Code,  when  the  meaning  of  a  cognate 
section,  whitih  limits  the  right  to  fix  llsr 
bility  to  common  carriers,  is  to  be  ascer- 


tained. At  common  law,  and  under  tbe  stat- 
ute (Code,  }  2264),  a  common  carrier  was  an 
insurer  of  the  goods  which  he  undertook  te 
traoBport  Such  was  his  legal  liability,  and 
he  was  made  to  answer  In  dollars  and  cents 
for  the  value  of  goods  lost  or  destroyed,  un- 
less such  loss  or  destruction  was  occasioned 
by  the  act  of  God  or  the  enemies  of  the 
king.  No  such  liability  extends  to  the  car- 
rier of  passengers,  and,  strange  as  It  may 
seem,  both  at  common  law  and  under  our 
Btatut-e,  the  responsibility  of  a  passenger  car- 
rier for  the  lives  and  persons  of  his  passen- 
gers is  less  in  degree  than  a  common  car- 
rier In  the  transportation  of  goods.  The 
former  Is  bound  only  to  extraordinary  dili- 
gence; the  latter,  not  only  to  extraordinary 
diligence,  but  If  the  g:oods  are  injured  or 
destroyed,  no  excuse  avails  him,  unless  suidi 
Injury  or  destruction  was  occasioned  by  the 
act  of  God  or  the  public  enemies  of  the  state. 
The  reasons  are  obvious:  A  box  of  goods 
remains  where  it  is  placed;  a  man  has 
locomotion  and  a  wUL  When  a  carrier  re- 
ceives the  first,  be  has  absolute  ecmtcol; 
while  his  control  of  the  passenger  Is  lim- 
ited to  the  promulgation  of  roles,  wblcb  may 
or  may  not  be  observed.  In  the  days  of 
Chief  Justice  .Marshall,  a  case  came  before 
the  supreme  court  of  the  United  States 
which  involved  the  determlnatltm  of  the 
question  whethOT  the  UablUt7  of  the  carrier 
which  had  received  for  transportation  co- 
tam  negro  slaves,  some  of  whom  wa« 
drowned,  was  that  of  a  cmimon  carrier  or 
a  carrier  of  passengers.  Boyca  v.  Anderson. 
2  Pet  160,  7  L.  Ed.  878.  It  was  oontmded 
that  the  liability  of  the  carrier  was  that  of 
a  common  carrier.  In  holding  adversely  to 
this  claim,  the  chief  justice  said:  "la  the  na^ 
ture  of  things,  and  In  bis  character,  the  slave 
which  was  being  transported  was  more  like 
a  passenger  tlian  a  package  of  goods;  that 
he  had  volition  and  feellni^  which  conid 
not  be  disregarded;  that  these  properttes 
could  not  be  overlooked  In  conveying  him 
from  place  to  place;  that  he  conld  not  be 
stowed  away  as  a  common  package;  ttiat. 
being  left  at  liberty,  he  might  escape:  and 
that  tbe  carrier  did  not  have,  and  could  not 
have,  the  same  absolute  control  ow  him 
that  It  had  over  inanimate  matter."  In  his 
Treatise  on  the  Iaw  of  Notice,  Ur  Wade,  in 
section  531,  treating  the  subject  of  notlra  by 
carriers  limiting  their  liability,  says:  **The 
carriers'  notices  by  which  their  liability  Is 
sought  to  be  limited  have  reference  (l)  to  the 
notice  by  which  they  endeavor  to  qualify 
or  restrict  their  responstbillty.  Imposed  by 
law.  as  special  Insurers  of  the  articles  com- 
mitted to  their  charge;  <2)  the  notice  by 
which  tlwlr  responsibility  as  carriers  is  ter^ 
minated."  Section  2276  simply  prescribes  tbe 
common-law  rule  applicable  ^clusiv^  to 
carriers  of  goods,  and  the  legal  liability  re- 
ferred to  In  the  section  Is  tbe  Uablllty  which 
the  law  Imposed  on  such  carriers  as  Insur- 
ers of  the  goods  which  they  undertocA  tr 
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transport,  and  did  not  have,  and  could  not 
bave,  from  tbe  difference  In  the  nature  of 
the  liability  of  eacli,  any  reference  to  a  car- 
rier of  passengers.  Bnt  it  may  be  said  that, 
as  by  the  provision  made  In  the  section  a 
common  carrier  conld  not  limit  his  legal 
liability  by  entry  on  "tickets  sold,"  It  was 
the  contemplation  that  such  an  Inhibition 
shonld  apply  to  passenger  carriers  because 
tickets  are  only  sold  to  and  for  the  trans- 
portation of  passengers.  The  reply  to  this 
suggestion  is  that  as  to  the  baggage  of  pas- 
sengers the  carrier  Is  under  liability  as  a 
common  carrler,--that  Is,  an  Insurer  of  goods, 
—while  a  different  rule  prevails  as  to  the  lia- 
bility for  injury  to  passengers.  Bout.  Law 
Diet  tit  "Common  Carriers  of  I^assengers"; 
Story*  Bailm.  §§  498,  590.  OM.  It  is  only  on 
the  ground  of  negligence  that  the  carrier  of 
passengers  is  held  liable.  2  Greenl.  Bt. 
i  222.  We  take  it.  Inasmuch  as  the  section 
of  the  Code  confines  the  power  to  common 
carriers,  that  it  has  reference  to  the  bag- 
gage or  personal  effects  of  the  passenger 
which  it  undertakes  to  transport  when  the 
rule  Is  extended  to  entries  on  tickets  sold. 
This  view  is  further  strengthened  because 
of  the  fact  that  while  the  carrier  cannot 
Umlt  his  liability,  as  we  har^  seen,  for  ex- 
traordinary diligence  to  the  passenger,  he 
may  by  express  contract  relieve  himself  of 
tbe  law  which  makes  him  an  Insurer  of  the 
baggage  of  that  paaaengw.  By  section  2280 
of  our  ClTlI  Code^  It  Is  provided  that  tbe  car- 
rier of  passengers  Is  responsible  for  baggage 
placed  in  his  custody;  and  by  section  2288 
of  the  same  Code  It  Is  provided  that  a  car- 
rier passengers  may  limit  the  value  of 
the  baggage  to  be  taken  for  the  fare  paid, 
but  that  In  case  of  loss,  thoi^h  no  extra 
freight  has  been  demanded  or  paid,  the  car- 
rier is  responsible  for  the  value  of  the  bag- 
gage lost.  When  these  sections  of  the  Code 
are  construed  together,  and  In  connection 
with  2276,  th^  will  be  found  to  be  In  entire 
harmony.  This  court  In  several  cases  has 
bad  occasion  to  make  application  of  tbe  sec- 
tion of  the  Code  now  under  consideration, 
and  In  each  Instance  It  has  been  treated  as 
applying,  even  with  the  words  "tickets  sold" 
Incorporated,  to  a  carrier  of  goods.  In  the 
case  of  Dibble  v.  Brown,  12  Ga.  224,  this 
court  tbnnigh  Judge  Nlsbet  said:  "The 
question  Is  mooted  In  the  books  whether 
anch  persons,  as  regards  baggage  accom- 
panyli^  travelers,  are  liable  as  common  car^ 
Tiers  or  as  private  persons  engaging  to  carry 
for  hire.  If  the  former,  they  are  liable  as 
Insurers  against  loss,  except  when,  occa- 
sioned by  the  act  of  God  and  tbe  public 
enemies;  and,  it  the  latter,  they  are  bonnd 
only  to  due  and  reasonable  skill  and  dili- 
gence in  their  undertaking.  It  Is,  however, 
now  wdl  settled  that  they  are  liable  for  bag- 
gage as  common  carriers.  Without  other 
compensation  than  the  fare  for  passengers, 
they  are  UaUe  for  ttrelr  baKsse  u  com>- 


mon  carriers  are  liable  for  goods  delivered 
to  them  for  transportation;  that  is,  they  are 
liable  tor  baggage  at  all  events,  except  when 
destroyed  by  the  act  of  God  or  Irresistible 
accident  and  the  public  enemies," — citing  a 
numbCT  of  cases.  It  is  therefore  not  illog- 
ical that  the  Civil  Code  shonld  provide,  aa 
it  does  in  section  2288,  that  a  carrier  of  pas- 
sengers may  limit  the  value  of  the  baggage 
to  be  taken  for  the  fare  paid,  because  such 
a  carrier  of  passengers  is,  as  to  the  baggage 
ot  the  passenger,  a  common  carrier;  and  it 
would  seem,  under  the  operation  of  section 
2276,  that  while  this  limit  of  liability  can- 
not be  made  by  a  notice  given,  nor  by  an 
entry  on  the  ticket  sold  to  the  pfcssenger. 
it  may  be  accomplished  by  an  espress  con- 
tract made  between  tbe  passenger  who  owns 
the  baggage  and  the  carrier  who  receives  it, 
and  that  both  will  be  governed  by  the  terms 
of  such  contract  In  the  case  of  Express 
Co.  V.  Newby,  80  Qa.  63S,  this  court  ruled 
that  an  express  company  which  pursues  con- 
tinuously tiie  bnslness  of  transporting  goods 
was  a  common  carrier,  and,  quoting  ex- 
actly the  section  of  the  Code  under  consid- 
eration, declared  that  "our  Code  has  incor- 
porated the  rules  of  the  common  law,  as  ex- 
pounded in  Georgia,  In  Pish  v.  Chapman,  2 
Qa.  34&,  and  with  it  we  are  satlsded."  A 
reference  to  the  case  in  2  Ga.  will  show  a 
very  learned  and  comprehensive  treatment 
of  the  right  of  a  common  carrier  to  limit  his 
liability  by  notice.  In  the  case  of  Express 
Co.  T.  Furcell,  37  Ga.  103,  Chief  Justice  War- 
ner, aftw  declaring  that  the  liability  of  a 
common  carrier  Is  regulated  by  law  on  the 
ground  of  public  policy,  and  that  he  could 
not  be  permitted  by  bis  own  act  to  limit  the 
effect  and  operation  of  that  law,  and  thereby 
defeat  that  public  policy,  quotes  the  section 
of  the  Code  now  under  consideration,  and 
declares  that  "tbe  legal  liability  of  a  com- 
mon carrier  as  defined  by  the  law  Is  one 
thing;  his  legal  liability  as  a  common  car- 
rier under  an  express  contract  made  witii 
the  shipper  Is  another  and  quite  a  different 
thing.  In  the  latter  ease  his  liability  will 
depend  upon  the  terms  of  that  express  con- 
tract and  win  be  governed  by  it"  And  fur- 
ther on  In  the  same  opinion  he  sa^:  "Tbe 
common  canler  and  the  shipper  may  enter 
Into  an  express  contract  outside  of  the  re- 
ceipt given  for  the  goods,  in  regard  to  the 
carrier's  liability,  and  then,  both  parties  hav- 
ing a  fiBlr  opportunity  to  understand  the 
terms  of  the  contract,  will  be  governed  by 
It."  Again,  in  the  case  of  Mosfaer  v.  Express 
Co.,  88  Ga.  42,  Chief  Justice  Warner,  after 
quoting  the  Code  of  1S6S,  which  is  in  the 
exact  language  of  that  now  under  consider- 
ation, says;  "This  ijectlon  of  the  Code  was 
considered  and  construed  by  this  court  at 
the  last  term'  in  two  cases  (Bxpreis  Co.  v. 
Newby,  and  Bxpress  Go.  Furcell).  This 
provision  of  the  Code  is.  In  onr  Judgment  a 
wise  and  salutary  provision,  intended  to  pro- 
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tect  the  public  from  Imposition  and  surprise 
In  the  hurried  transaction  of  business  with 
these  express  companies.  In  the  forwarding 
of  small  parcels,  as  well  as  valuable  pack- 
ages, by  all  sorts  of  people,  some  of  whom 
might  not  be  able  to  read  the  printed  stipu- 
lations annexed  to  the  receipt  given  for  the 
goods,  and,  If  they  could  read  them,  would 
not  be  able  to  oomprehoid  the  legal  effect 
thereof." 

We  have  ta^en  much  time,  and  occupied^ 
a  good  deal  of  space,  in  endeavoring  to  show* 
that  the  provisions  of  this  secHon  ot  the 
Code  are  not  ap^cable  to  a  carrier  of  pas- 
sengers. We  have  done  so  because  tlie  qne» 
tlon  Is  an  important  one,  and  also  because  a 
different  ruling  would  seem  to  have  been 
made  in  other  cases  decided  by  this  court 
to  which  reference  has  been  made.  But  a 
final  and  conclusive  answer  to  the  propoel- 
tl<Hi  that  this  section  does  not  apply  td  a 
carrier  of  paasengers  Is  found  In  the  gener> 
ally  acoqrted  iwoporition  that  a  carrier  of 
passengers  for  hire  cannot  avoid,  even  by  an 
ocpreas  contract,  his  liability  for  negligence. 
So  Car,  we  do  not  know  that  It  has  ever  been 
doubted  In  this  state  that  a  csrriw  of  pas- 
sengers could,  by  contract  or  otherwise,  avoid 
his  liability  for  the  negligence  of  himself  or 
servants.  Tbe  compilers  of  the  American  & 
Bngllsh  Encyclopedia  of  Uiw  declare  that 
such  is,  the  well-settled  rule  by  the  decisions 
of  the  federal  court  and  the  great  wtf gbt  of 
auOunlty  in  tiie  several  states,  and  for  this 
pnvoslthn  la  dted:  Hart  v.  Bailroad  Go., 
112  U.  &  881.  5  Sup.  Ot  101.  28  L.  Ed.  n?; 
Abrams  v.  Hallway  Oo.  87  Wis.  4SS.  68  N. 
W.  780;  BaUroad  Oe.  v.  Ashley,  14  0.  a  A. 
368,  67  Fed.  209;  Railroad  Go.  v.  Gurran,  19 
Ohio  BL  1;  Llbby  v.  BaUway  Go.,  82  Mo.  292; 
RaUway  Co.  v.  Ivy,  71  Tex.  409.  9  S.  W.  846; 
Piedmont  Mfg.  Go.  v.  Columbia  ft  Q.  B.  Gd„ 
19  B.  G.  8S8.  In  the  case  of  Bailroad  Co.  v. 
Lockwood,  17  WaU.  807,  21  L.  Ed.  627.  the 
supreme  court  of  the  United  States  laid  down 
three  propositions  on  tiila  subject:  First, 
that  a  common  carrier  could  not  lawfully 
stipulate  for  exemption  from  respcmslbUlty 
when  such  exemption  was  not  Juat  and  rea- 
sonable In  the  tiye  ot  the  Ulw;  secondly, 
that  It  Is  not  just  and  reaauiatde,  In  legal 
contemidatlon,  tar  a  common  carrier  to  stlpu^ 
late  fbr  exonptlon  frcnn  reqwnslbiUty  for 
the  negligence  of  himself  or  his  servants; 
thirdly,  that  these  propositions  ajfiflj  to  both 
carrlns  of  goods  and  ourlers  of  paasengen 
for  hire,  with  fecial  force  to  Vm  latter. 
To  the  same  efltset.  see  Ballway  Co.  v.  Fay^ 
lor.  126  Ind.  126t  2S  N.  B.  869;  BaUvay  Go. 
V.  McQown,  6S  Tex.  840;  Jacobus  t.  Ball- 
way  Co.,  20  Minn.  125  (OIL  110).  Judge  Bay, 
in  bis  woA  on  Kegllg^noe  of  Imposed  Du- 
ties ("FasBenger  CMers")  <m  page  262. 
statu  tbe  general  rule  to  be  that  carrlor 
cannot  by  contract  enmpt  Itsdf  from  lis- 
bility  for  Injuries  and  damages  resulting 
from  Its  own  negligdice  or  negligence  ta  its 


servants.  The  public  have  an  Interest  In 
the  ccmtract,  which  a  private  Individual  can- 
not waive."— dtlng  WllUs  v.  Ballway  Co.,  63 
Me.  488;  J>Iann  v.  Blrcbard,  40  TL  SSSi  Squire 
V.  Ralhroad  Co.,  98  Mass.  239;  Bailroad  Oo. 
V.  Oden,  80  Ala.  38;  Gn^n  v.  Express  Co., 
114  Pa.  St  K2S,  7  Aa  184.  Mr.  Wood,  In 
the  third  v(^ume  of  his  Law  of  Bailroads 
(section  42S).  says:  "In  most  of  the  states, 
while  the  carrier  may  Impose  reasonable  lim- 
iutlons  upon  hia  liability,  he  cannot  by  any 
provision,  however  explicit  or  direct,  screen 
himmlf  from  liability  for  loss  or  injury  re- 
sulting from  his  own  or  his  servants*  negli- 
gence. The  ifflnclpal  ground  upon  which  the 
right  of  a  carrier  to  limit  his  liability  by  con- 
tract hi  any  manner  he  pleases  can  be  denied 
Is  that  by  reason  of  the  puUlc  cbaxactra  ot 
his  business  such  contracts  are  oppoeed  to 
pnbUc  policy."  And  Mr.  Fetter,  in  his  trea- 
tise on  the  Law  of  Carriers  of  Passengers, 
in  section  889,  states,  on  authority,  that  tbe 
American  rule  Is  that  common  carriers  can- 
not even  by  express  contract  Umit  their  lia- 
bility for  their  own  or  their  servants'  n^ll- 
gence  In  respect  to  paBsengers  for  hire,  and 
that  this  rule  has  been  adopted  In  the  great 
majority  of  the  American  States  as  a  part  of 
the  common  l^w;  citing  Railway  Co.  v.  Sel- 
by.  47  Ind.  471;  Doyle  v.  RaUroad  Co..  160 
Mass.  492.  44  N.  B.  611.  38  L.  R.  A.  844; 
Jtmes  V.  Railway  Go..  125  Mo.  666.  28  S.  W. 
883.  26  L.  B.  A.  718;  Railroad  Co.  v.  Cbene- 
wttb.  62  Pa.  St  382.  See,  also.  Cook  v.  BaU- 
road Co.,  72  Qa.  50;  Railroad  Go.  v.  Keeno; 
08  Oa.  808^  21  a  B.  287;  BaUroad  Go.  v. 
Oann.  68  Oa.  868.  While  the  Georgia  cases 
cited  above  are  mainly  apiriicable  to  casei^  re- 
specting the  carriage  of  goods,  the  principle 
of  an  Inability  to  ctmtract  against  their  own 
negltgoioe  Is  equally  applicable,  but  with 
greato-  force,  to  a  carrier  of  passengers  for 
hlra  Blven  if  sectimk  2278  of  the  Code  sp- 
iked to  the  carriers  of  passaigers,  It  would 
not  avail  the  jdalntlfl  In  arot  anyttilng  un- 
der the  contract  which  Is  now  being  oonsld- 
exed.  That  section  refers  to  the  limitation 
of  liability  by  conmon  carriers.  If  the  con- 
tract which  was  entered  Into  the  iMntlff 
In  error  and  the  carrier  In  this  case  w«e  to 
be  glvm  the  full  effect  it  la  dabned  to  hsye, 
it  would  not  operate  as  a  limitation,  but  as  a 
complete  and  full  release  of  liability,  not 
only  from  tbe  negligence  of  the  company  or 
Its  servants,  but  fnnn  all  other  causes  as 
weU.  'nie  inifds  of  tbe  contract  are;  1 
hereby  release  the  company  from  all  liability 
in  case  of  personal  Injory  •  *  •  while 
uring^sald  freigbt  train."  Sren  if  the  right 
to  limit  his  liability  by  express  contract  had 
been  f^ven  to  a  passwiger  carrier,  such  au- 
thority could  not  be  made  to  extud  to  an 
exemption  tram  all  liability.  We  axe  nt  tbe 
opinion  that  the  contract  set  up  oy  the  de- 
fendant in  the  court  below  oouU  not  have 
the  legal  effect  of  barring  the  plaintiff's  right 
to  recover  damages  tor  injnrles  which  he  ns 
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talned  whUe  a  paBsenger  on  tbe  car  by  rea- 
son of  ibe  negligence  of  flie  swranta  and 

employes  of  tbe  defendant 

2.  It  Is  complained  tbat  tbe  conrt  erred  In 
charging  the  Jury  that  "It  Is  extraordinary 
diligence  to  which  the  court  especially  directs 
your  attention,  because  tbe  railroad  compa- 
nies are  bound  to  nse  extraordinary  dili- 
gence towards  tbe  safety  of  a  person  trav- 
ellQg  upon  their  cars.  Regardless  of  tbe 
mode  of  conveyance,  a  common  carrier  In 
each  case  Is  bound  to  tbe  exercise  of  ex- 
traordlnary  care  and  diligence  towards  the 
conveyance  of  passengers."  Tbe  specific  er- 
ror alleged  is  that  the  charge  Ignored  tbe 
written  contract  and  held  defendant  to  ex- 
traordinary diligence,  though  tbe  plaintiff 
bad  contracted  In  writing  that  he  would  not 
bold  tbe  company  liable  for  personal  injuries 
received  while  he  was  nslng  the  freight 
train.  We  see  no  error  In  this  instruction  to 
the  Jury.  A  carrier  of  passengers  is  hound 
to  extraordinary  diligence,  on  b^alf  of  him- 
self and  bis  agents,  to  protect  the  Uvea  and 
persons  of  his  passengers.  We  have  en- 
deavi^d  to  show  that  be  could  not'  by 
press  contract  waive  this  obligation  which 
tbe  law  ^ts  upon  him.  If  the  railroad  com- 
pany receives  a  passenger  on  one  of  Its 
freight  trains,  the  character  of  the  train  upon 
which  be  la  received  do^  not  fix  Ita  liability, 
but  tbe  relation  of  carrier  and  passenger  es- 
tablishes It  In  the  case  of  Ball  v.  Mabry, 
91  Ga.  782,  18  N.  E.  64,  this  court  ruled  that 
the  degree  of  diligence  due  from  a  common 
carrier  to  a  passenger  Is  extraordinary,  no 
matter  what  means  of  conveyance  may  be 
employed,  and  tbat  this  standard  of  diligence 
applies  as  well  where  the  passenger  Is  car^ 
ried  upon  a  freight  train  as  it  does  where  he 
Is  carried  upon  a  passenger  train;  and,  fur- 
ther, tbat  a  passenger  who  voluntarily  takes 
passage  on  a  freight  train  takes  tbe  risk  of 
the  usual  and  necessary  Jolts  and  Jars  which 
happen  In  the  making  up  and  nmning  of  such 
train;  but,  when  a  carrier  takes  a  passenger 
on  a  freight  train,  he  must  use  extraordinary 
care  in  preventing  unusual  and  unnecessary 
Jolts  and  Jars,  so  as  to  protect  the  passenger. 
Just  as  he  Is  required  to  do  to  prevent  any 
jolt  or  Jar  on  a  passenger  train  which  would 
be  likely  to  Injure  the  passenger.  This  be- 
ing true,  If  tbe  carrier  could  not  waive  his 
negligence  In  the  one  case,  where  the  pas- 
senger Is  received  on  a  regular  passenger 
train,  be  could  not  In  tbe  other  case,  where 
tbe  passenger  Is  received  on  a  freight  train. 
We  have  given  to  the  principles  of  law  In- 
volved In  this  case  careful  consideration,  and, 
in  our  opinion,  they  were  properly  stated  by 
tbe  trial  Judge  In  his  Instructions  to  the  Jury, 
and.  as  . there  was  evidence  sufficient  to  sus- 
tain the  verdict  which  they  rendered,  tbe 
t:ourt  did  not  err  in  overruling  tbe  motlMi 
for  a  new  trial.  Judgment  affirmed.  All  the 
Justices  concurring,  except  FISH,  J.,  absent 
on  account  of  sickness. 
86  B.BL— 14 


SODTHEHN  RT.  00.  T.  WATSON. 

(Supreme  Court  of  Georgia.   June  6,  1000.) 

CARRIBRS-LIHITINO  LIABILITY— NBaUGBNOE 
—REOUI^ATIONS— VALIDITY. 

1.  While  the  section  of  the  Code  which  de- 
nies to  a  carrier  the  right  to  limit  his  \egiil 
liability  by  a  notice  or  entry  on  receipts  given 
or  tickets  sold,  but  declares  that  be  may  do 
so  by  express  contract  applies' only  to  carriers 
of  goods,  yet  under  general  law,  a  carrier  of 
paBsengers  cannot  limit  hia  legal  liability  for 
the  consequences  of  his  own  negligence  by  sjicb 
m.tice,  or  even  by  express  contract 

2.  A  carrier  of  passengers,  howevtf.  has  the 
legal  right  to  make  reasonable  rules  and  regu- 
lations for  the  conduct  of  Its  business  in  the 
transportation  of  passengers.  When  a  regu- 
lation is  made  affixing  a  limit  to  the  time  in 
which  a  ticket  shall  he  good,  and  the  time  of 
the  limit  affords  to  the  passenger  ample  oppor- 
tunity to  make  his  journey  with  safety  and 
coDveoience  to  himself,  such  a  rexulation,  if 
otherwise  reasonable,  becomes  a  part  of  the 
contract  of  carriage,  and  if,  after  the  expira- 
tion of  the  limit  of  time  specified  on  his  ticket 
the  passenger  tenders  the  same  for  his  trans- 
portation, and  for  refusing  to  pay  fare  is  eject- 
ed from  the  train  in  a  decorous  and  proper 
manner  by  the  conductor,  such  ejection  affords 
no  cause  of  action  against  the  carrier. 

3.  A  regulation  so  limiting  the  period  of 
transportation,  when  it  embraces  a  provision 
for  refunding  tbe  purchase  price  of  the  tlt^et 
or  any  unused  part  thereof,  If  not  nsed  within 
the  limited  period,  Is,  as  a  matter  of  law»  held 
to  be  reasonable. 

(Syllabus  by  the  Court) 

from  city  court  at  Griffin;  B.  W. 
Hammond,  Judge. 

Action  by  I.  IC  Watson  against  tbe  Sonth- 
em  Railway  Oon^Mmy.  Jndgmmt  for  plain- 
tiff, and  defoidant  bili«s  error.  Reversed. 

Obarlton  E.  Battle,  for  plaintiff  In  error. 
Robt  T.  Daniel.  W.  H.  Beck,  and  Q.  R. 
Hntchens,  for  defendant  In  earn. 

LITTLE,  J.  Watson  Instituted  an  action 
against  tbe  Southern  Railway  Company  to 
recover  damages  for  being  wrongfully  eject- 
ed from  one  of  tbe  cara  of  tbe  defendant 
while  a  passenger,  on  Jime  1,  1897.  A  trial 
of  the  case  resulted  In  a  verdict  for  the  plain- 
tiff for  $200.  Defendant  made  a  motion  for 
a  new  trial,  which  was  overruled,  and  he  ex- 
cepted. It  appeared  from  the  evidence  that 
tbe  plaintiff  lived  at  Tallapoosa.  Ga.,  which 
was  situated  on  one  of  tbe  lines  of  the  de- 
fendant's railroad.  He  desired  to  go  io 
Columbus,  Ga.,  to  which  point  the  Jefendant 
also  maintained  and  operated  a  railroad. 
Plaintiff  consulted  tbe  agent  of  tbe  defend- 
ant in  Tallapoosa,  and  Informed  him  that 
he  desired  to  be  In  Oolumbns  by  10  o'clock  on 
the  next  day,  and  was  informed  by  the  agent 
tbat  there  was  no  train  running  directly 
from  Tallapoosa  to  Columbus,  but  that  he 
could  go  to  Atlanta  from  Tallapoosa  on  Fri- 
day night  and,  leaving  Atlanta  on  the  early 
morning  train,  would  arrive  in  Columbus  by 
9  o'clock.  Tbe  agent  also  told  plaintiff  that 
he  could  purchase  a  through  ticket  from  Tal- 
lapoosa to  Oolumbns.  for  which  there  would 
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be  no  redacUou  In  tbe  rate,  but  would  save 
him  the  trouble  of  purchasing  another  ticket 
In  Atlanta.  The  agent  Baid  nothing  to  the 
plalntlfF  afl  to  the  kind  or  character  of  the 
ticket  which  he  would  furnish  him.  After 
this  conversation,  plaintiff  purchased  a 
through  ticket  from  Tallapoosa  to  Columbus, 
and,  leaving  Tallapoosa  at  8:30  o'clock  on 
Friday  night,  he  reached  Atlanta  about  11 
o'clock  the  same  night.  The  train  for  Co- 
lumbus regularly  left  Atlanta  about  5  o'clock 
In  .the  morning.  Plaintiff  went  to  the  sta- 
tion next  morning  at  a  very  early  hour,  but 
did  not  take  the  train,  because,  having  tem- 
porarily left  the  station,  when  he  returned 
the  train  had  departed.  There  was  also  a 
train  which  left  Atlanta  dally  In  the  after- 
noon, reaching  Oolumbus  early  at  night.  The 
rente  to  Columbus  from  Atlanta  by  the  South- 
em  Hallway  was  otot  Ita  main  line  to  Mc- 
Donough,  and  from  there  over  the  Georgia 
Midland  Division  to  Columbus.  The  cars  for 
Columbus  were  attached  to  a  train,  and  car- 
ried to  McDonougb  and  detached.  These 
cars  were  then  attached  to  another  locomo- 
tive, and  carried  on  to  Columbus  in  charge 
of  another  conductor.  Plaintiff  remained  In 
Atlanta  on  Saturday.  On  Sunday  he  went 
up  to  DouglaavlUe,  and  returned  to  Atlanta, 
and  on  the  Tuesday  morning  following 
boarded  the  train  for  Coltunbus.  The  con- 
ductor on  the  train  between  Atlanta  and 
McDonougb  declined  to  accept  for  passage 
the  ticket  which  plaintiff  had  purchased  in 
Tallapoosa  on  tbe  Friday  prevlouB,  because 
It  was  a  limited  ticket,  and  the  limit  of  time 
had  expired.  This  train  did  not  stop  at  any 
point  between  Atlanta  and  McDonougb,  and 
the  conductor  Informed  the  plaintiff  that  the 
conductor  from  McDonougb  to  Columbus 
would  not  accept  the  ticket  for  passage. 
After  leaving  McDonougb,  he  presented  the 
ticket  to  the  second  conductor,  who  refused 
to  accept  it  for  passage,  and  when  the  train 
reached  Grlflln  the  plaintiff  was  requested  to 
leave  the  train.  He  declined  to  do  so,  and 
was  ejected.  Concerning  the  manner  of  ejec- 
tion, there  Is  no  complaint  Plaintiff  had  fre- 
quently purchased  tickets  over  tbe  lines  of 
the  Southern  Bollway  since  1896.  but  testi- 
fied that  he  had  never  Inspected  any  of 
those  tickets  to  ascertain  whether  they  were 
limited  or  unlimited.  He  did  not  know  at 
the  time  It  was  purchased  that  his  ticket 
was  limited.  He  knew  that  It  had  holes 
punched  In  It,  because  he  saw  the  agent  when 
he  made  the  holes,  but  did  not  look  to  see 
for  what  purpose  they  were  made.  After 
arriving  at  McDonoagh,  plaintiff  knew  that 
his  ticket  had  expired,  but  he  thought  it  was 
possible  that  the  conductor  might  pass  him 
on  It.  He  was  Informed  by  the  second  con- 
ductor that  If  he  would  take  the  ticket  back 
to  Tallapoosa,  where  It  was  Issued,  the 
amount  of  money  he  paid  for  It  would 
doubtless  be  refunded.  Plaintiff  testified 
further  that  at  the  time  he  was  ejected  he 
had  sufficient  money  with  which  to  pay  hti 


tare  to  Columbus,  but  not  enough  to  pay 
his  fare  to  Columbus,  hotel  bill,  and  return 
passage.  He  also  testified  that  the  limit  on 
the  ticket  gave  him  time  to  go  from  Talla- 
poosa to  Columbus.  It  was  shown  that  the 
regular  fare  from  McDonougb  to  Oolumbus 
was  $2.91,  and  that  all  local  tickets.  Issued 
by  the  Southern  Railway  Company  are  limit- 
ed tickets,  and  good  for  continuous  passage 
only.  The  limit  is  expressed  by  punchlog  out 
the  date  on  the  margin  of  the  ticket  The 
sale  of  limited  tickets  exclusively  began  on 
May  15,  1896.  lilach  ticket  shows  that  It 
Is  limited,  and  the  time  in  which  it  may  be 
used.  Notices  of  this  regulation  were  post- 
ed in  the  ticket  windows  and  waiting  rooms 
at  all  of  the  depots,  in  plain,  legible  type, 
placed  In  conspicuous  places.  The  ticket 
which  the  plaintiff  purchased  on  May  28th 
was  limited  as  good  for  use  through  May 
2&th.  The  plaintiff  paid  regular  fare  for 
the  ticket  It  was  also  testified  that  the 
regulation  for  the  adoption  of  limited  local 
tickets  was  'made  by  the  raih-oad  in  1896,  for 
the  reason  that  the  limited  ticket  conferred 
benefits  on  tbe  passenger  and  the  railway 
company  beyond  those  afforded  by  an  unlim- 
ited ticket  If  a  passenger  should  lose  his 
ticket  or  have  it  stolen  from  him,  and  It 
has  not  been  used  within  the  time  limited, 
the  railway  company  refunds  the  amoimt 
paid  to  the  purchaser.  Without  a  limitation, 
no  such  refunding  could  be  made,  because 
it  would  be  impossible  to  ascertain  when  the 
ticket  might  thereafter  be  used.  The  reg- 
ulation was  beneficial  also  to  tbe  railway 
company,  because  it  enabled  It  to  more  prop- 
erly check  Its  accounts,  which  Include  sales 
of  tickets  by  agents,  as  well  as  their  collec- 
tion by  conductors;  and  it  also  diminished 
the  opportunity  for  the  fraudulent  manipula- 
tion of  a  ticket  either  to  tbe  injury  of  a  pas- 
senger or  the  revenues  of  the  company.  It 
was  also  testified  that  10  or  12  tickets  are 
daily  redeemed  by  the  defendant  company. 
The  plaintiff  testified  In  rebuttal  that  he  bad 
never  seen  any  of  the  notices  In  relation  to 
the  limitation  of  tickets,  nor  did  he  know  tiiat 
the  ticket  he  purchased  was  limited. 

There  are  many  grounds  set  out  In  the  mo- 
tion for  new  trial,  which,  If  consld^ed,  would 
require  a  discussion  of  many  questious  which, 
under  the  view  that  we  take  of  this  case, 
are  not  material  to  the  ascertainment  of  the 
rights  of  the  respective  parties.  After  all. 
the  merits  of  the  case  must  depend  on  a  solu- 
tion of  the  question  whether  one  who  has  paid 
full  fare  for  transportation  between  two 
points  on  a  railway  line,  and  receives  a  ticket 
which  bears  on  Its  face  a  limitation  of  the 
time  in  which  it  may  be  used  for  iMssage, 
is  bound  by  the  terms  of  such  limitation,  In 
the  absence  of  any  further  notice  or  contract 
It  is  not  necessary  for  the  purposes  of  this 
case  to  enter  into  a  discussion  of  the  question 
whether  a  ticket  purchased  by  a  prospective 
passenger  constitutes  the  contract  ot  carriage 
between  the  carrier  and  passenga;  or  whether 
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It  to  In  lav  almply  a  tdkea  or  receipt  that  the 
passage  money  has  been  paid.  Many  appar- 
ently well-con^dered  authorities  go  to  the  ex- 
tent of  ruling  that  the  terme  and  conditionB 
printed  npon  the  ticket  constltnte  the  contract 
between  the  parties.  Others,  however,  enti- 
tled to  equal  weight,  declare  that  the  words 
placed  upon  a  ticket  which  the  passengejr 
receives  do  not  constitute  the  contract,  but 
tha.t  It  Is  simply  evidence  of  the  receipt  by  the 
carrier  of  the  passage  money,  and  a  token 
that  a  contract  of  carriage  has  been  made. 
The  latter  view  seems  to  be  more  in  accord 
with  the  views  heretofore  expressed  by  this 
court  In  several  cases  than  the  former.  It 
may  not  be  amiss,  however,  to  remark  that 
It  is  somewhat  singular  that,  admitting  the 
ticket  to  be  only  the  token  of  a  contract,  yet, 
when  that  token  bears  on  its  face  statements 
that  the  contract  of  which  It  Is  an  evidence 
Is  subject  to  certain  limitations  and  conditions, 
that  Oie  contract  to  not  In  any  way  affected 
thereby.  If  In  an  ordinary  business  transac- 
tion one  receives  from  another  a  sum  of  mon- 
ey aa  a  consideration  for  the  performance  of 
a  particular  act,  and  as  evidence  of  such  pay- 
ment Issues  a  receipt  therefor,  containing 
stipulations  as  to  the  character  and  terms  of 
the  performance  to  be  made,  such  terms  and 
manner  of  performance.  If  not  binding,  in  any 
event  are  at  least  prima  facie  of  conditions 
which  are  binding  on  both  parties.  But, 
whatever  may  be  the  legal  status  of  a  ticket 
with  reference  to  the  contract  at  carriage, 
a  discussion  of  the  question  would  not  be 
profitable  here.  The  contention  made  by  the 
plaintiff  in  error  is  tliat  when  the  defendant 
in  error  contracted  with  it  to  l>e  transported 
by  the  Southern  Railway  Company  over  Its 
lines  from  Taiiapoosa  to  Colnmbus,  Oa..  it 
did  80  on  the  condition  that  the  passage  was 
to  be  continuous,  and  to  be  made  within  two 
days  from  the  time  of  the  Issue  of  the  ticket; 
that  the  time  was  ample  within  which  such 
journey  might  be  made  with  comfort  and  con- 
venience; that  by  reason  of  certain  rules 
and  regulations  which  the  carrier  had  made  In 
the  conduct  of  its  business  the  passenger  could 
not  make  his  journey,  or  any  part  of  it,  after 
the  expiration  of  two  days  from  the  date  of 
the  contract  for  passage,  and  that  after  such 
limit  the  ticket  was  void  for  passage.  To 
this  contention  the  defendant  In  error  replies 
that  at  the  time  he  purchased  the  ticket  he 
made  no  express  contract  with  the  carrier  as 
to  the  time  In  which  hto  journey  was  to  be 
performed,  but  that  he  paid  full  fare  for  his 
passage,  that  he  had  no  knowledge  or  notice 
at  the  time  that  he  received  it  that  the  ticket 
bore  on  its  face  any  limitation  as  to  time, 
and  that  under  the  provisions  of  onr  law  as 
embodied  In  section  2276  of  the  Civil  Code  the 
carrier  was  bound  to  transport  him  under  the 
contract  from  Tallapoosa  to  Columbus  at  any 
time  within  the  period  governing  the  limita- 
tion in  which  such  contracts  may  be  enforced. 
The  proTledons  of  tbto  section  of  the  Code  are: 
"A  common  carrier  camiot  Umifbii  legal  lia- 


bility by  any  notice  given,  either  by  publica- 
tion or  by  entry  on  receipts  given  or  tickets 
sold.  He  may  make  an  express  contract,  and 
will  then  be  governed  thereby."  We  do  not 
propose  to  enter  here  Into  a  discussion  of  the 
proper  application  of  the  provisions  of  law 
which  the  section  contains.  That  has  been 
done  In  the  case  of  Railway  Co.  v.  LIppman 
(this  term)  36  S.  B.  202.  It  Is  insisted  that  the 
rule  here  announced  is  applicable  to  passen- 
ger carriers.  If  that  be  a  correct  proposition, 
then  by  these  words  of  the  Code,  as  construed 
by  the  defendant  in  error,  a  passenger  carrier 
would  have  the  right  by  an  express  contract 
to  limit  his  liability  (meaning  thereby  bis  duty 
to  exercise  extraordinary  diligence  for  the 
safety  of  the  passenger).  For  the  reasons 
fully  given  in  the  discussion  of  the  legal  prin- 
ciples Uivolved  in  the  case  last  cited,  supra,.it 
to  our  opinion  that  the  provisions  of  this  sec- 
tion of  the  Code  do  not  apply  in  any  vray  to 
a  carrier  of  passengers,  but  they  apply  ex- 
clusively and  alone  to  a  common  carrier;  that 
is,  a  carrier  of  goods.  But  we  go  further  than 
the  point  to  which  the  argument  of  the  de- 
fendant in  error  woald  lead,  and  say  that,  in 
our  opinion,  a  carrier  of  passengers  cannot 
limit  his  obligation  to  exercise  extraordinary 
diligence  for  the  care  of  hto  passengers  by  a 
notice  or  publication,  nor  can  he  do  so 
even  by  an  express  contract,  because  such  a 
contract  would  be  void,  as  being  against  public 
policy,— for  a  discussion  of  which  proposition 
see  ease  of  Railway  Oo.  v.  LIppman,  supra. 
If  the  plaintiff  below  was  entitled  to  have  a 
recovery  against  the  defendant,  that  right  ex- 
toted  because  the  railway  company  invaded 
some  legal  right  of  the  plaintiff.  If  the  ejec- 
tion, which  was  clearly  shown,  was  unaathor- 
toed.  It  was  a  tort  committed  upon  the  person 
of  the  defendant  in  error.  On  the  contrary. 
If  there  was  no  breach  of  legal  duty  on  the 
part  of  the  plaintiff  in  error  towards  the  pas- 
senger, then  no  right  of  recovery  existed  In 
the  latter.  We  do  not  understand  that  the 
ptolntiff  In  error  in  this  case  denies  Its  lia- 
bility to  in  any  manner  limit  the  duty  which 
the  law  imposes  upon  It  as  a  passenger  car- 
rier, either  by  notice  ca  by  express  contract 
It  Is,  however.  Insisted  against  the  right  of 
the  defendant  In  error  to  sustain  the  verdict 
which  was  rendered  In  his  favor:  First. 
That  all  contracts  of  carriage  made  by  the  de- 
fendant railway  company  with  a  passenger 
had  a  time  limit.  In  which  the  contract  of  car- 
rtoge  should  be  performed.  Second.  That 
such  contract  resulted  from  a  rule  and  regula- 
tion which  the  railway  company  had  found 
necessary  to  make  for  the  protection  of  the 
passenger  and  the  orderly  and  successful  con- 
duct of  its  business  as  a  passenger  carrier; 
that,  in  accordance  with  such  rule  and  regula- 
tion, the  contract  entered  Into  with  the  plain- 
tiff below  limited  the  time  in  which  he  could 
be  carried  from  Tallapoosa,  Ga.,  to  Columbus, 
6a.,  to  two  days,  and  that  this  was  ample 
time,  consulting  the  comfort  and  convenience 
ot  the  pnrchaier  of  the  ticket  In  which  the 
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Journey  might  be  made.  Third.  That  this 
rule  and  regulation  under  which  the  contract 
of  carriage  Involved  in  this  case  was  made, 
and  the  ticket  was  issued,  was  fair  and  rea- 
sonable. This  omtention  necessarily  brings 
ufl  to  an  Inquiry  concerning  the  power  of  a 
carrier  of  passengers  to  makes  rules  and  reg- 
ulations for  the  conduct  of  Its  business.  It 
Is  provided  by  section  2278  of  the  Civil  Code 
that  a  carrier  Is  bound  to  receive  all  pas- 
sengers offered  that  be  Is  accustomed  to  carry, 
upon  compUahce  with  such  reasonable  reg- 
ulations as  he  may  adopt  for  his  own  safety 
and  the  benefit  of  the  public.  So  far  as  we 
are  informed,  both  text  writers  and  the  rul- 
ings made  in  adjudicated  cases  are  unan- 
imous in  support  of  the  proposition  that  a  car- 
rier of  passengers  may  make  reasonable  reg- 
ulations as  to  the  conduct  of  its  business. 
Not  only  so,  but  Mr.  Hntchlnson  declares  on 
authority  that  the  passenger  takes  his  ticket 
always  with  the  understanding  that  he  vriU 
conform  to  the  reasonable  regulations  of  the 
carrier  as  to  the  condnct  of  the  carriage,  and 
that  obedience  to  aucb  regulations  Is  a  oondl- 
tlon  of  the  contract  to  carry,  though  not 
pressed  In  the  contract,  or  known  to  the  pas- 
senger; bat  that  the  carrier  cannot,  by  reg- 
olatlons  or  nsagee  unknown  to  the  passenger, 
derive  the  latter  of  rights  conferred  upon 
him  by  his  ticket,  which  contained  no  notice 
of  such  llmltationa  Hatch.  Oarr.  8  587.  It 
was  said  by  Brown,  J.,  In  the  case  of  Hihbard 
V.  BaUroad  Co.,  15  N.  Y.  466.  that  such  regula- 
tions as  would  enable  a  railroad  corporation 
to  execute  its  dlflQcnlt  and  responsible  duties, 
Insure  the  comfort  and  safety  of  Its  passen- 
gers, and  protect  Itself  from  wrong  and  Im- 
position, it  has  an  nndotibted  right  to  pre- 
scribe, provided  aacb  regulations  are  reasona- 
ble and  Just. 

It  Is  conteuded  here  that  rules  and  regula- 
tions limiting  the  time  within  which  a  ticket 
over  Its  route  shall  be  good  for  passage  may 
be  made  by  the  carrier,  and  that  when  so 
made,  if  the  time  limited  be  reasonable,  thb 
stipniatlon  Is  good  In  law.  On  this  subject 
Mr.  Hutchinson,  In  section  676  of  bis  work  on 
Carriers,  says^that  "the  company  may  law- 
fully limit  the  time  within  which  the  ticket 
shall  be  used,"  for  which  proposition  he  cites 
Hill  T.  Railroad  Co.,  63  N.  T.  101;  Elmore  T. 
Sands,  54  N.  Y.  512;  Rawltzky  v.  Railroad 
Co.,  40  La.  Ann.  47,  3  South.  387;  Barker  v. 
Coflln,  31  Barb.  656.  In  bis  treatise  on  the 
Law  of  Railroads  (volume  3,  p.  1638),  Mr. 
Wood  declares  tbat  the  carrier  may  Impose 
any  reasonable  limitation  as  to  time;  that  a 
ticket  "good  only  two  days  after  date,"  or 
"for  this  day  and  train  only,"  ceases  to  have 
any  validity  after  that  date,  although  It  has 
never  been  used;  citing  Railroad  Go.  v.  Proc- 
tor, 1  Allen.  267;  Gale  t.  Railroad  Co.,  7 
Hnn.  670.  Mr.  Elliott,  In  bis  Law  of  RaH- 
Toads  (volume  4,  i  15U8),  declara  that  "the 
r^ht  of  a  railroad  company  to  limit  the  time 
within  which  a  ticket  over  Ita  road  shall  be 
good  to  well  settled,"  for  which  he  dtes 


ChurchUl  v.  Railroad  Co.,  67  lU.  890;  Penn- 
sylvania Co.  V.  Hlne,  41  Ohio  St  276;  and  a 
number  of  additional  authorities  in  note  3,  p. 
2496.  We  have  preferred  to  take  the  terse 
statement  of  the  rule  laid  down  by  these  text 
writers,  rather  than  to  make  quotations  from 
the  Bothorities  dted.  An  examination,  how- 
ever, of  the  cases  which  these  authors  have 
cited  to  support  the  doctrine  shows  that  the 
rules  enunciated  are  supported  by  the  adjudi- 
cations made.  In  the  case  of  Elmore  v.  Sands. 
54  N.  y.  512,  quoted  by  Mr.  Hutchinson,  su- 
pra, It  was  said  In  the  opinion  that:  "Rail- 
road companies  carrying  passengers  have  the 
right  to  make  reasonable  rules  and  regula- 
tions for  conducting  their  business,  and  tbey 
and  their  agents  Incur  no  liability  in  enforcing 
them  In  a  proper 'manner.  •  •  •  He  had 
his  option  either  to  pay  npon  the  train,  or  to 
purchase  the  ticket  exhibit  tbat  as  evi- 
dence of  his  right  to  ride.  The  railroad  com- 
pany was  not  bound  to  Issue  the  ticket  in  ad- 
vance of  the  day  on  which  It  was  to  be  nsed. 
and  had  the  right  to  insist  and  provide  that  it 
should  be  used  on  the  day  when  it  was  Is- 
sued." In  the  absence  of  any  statutory  pro- 
vision which  contravenes  them,  the  principles 
ruled  by  the  authorities  to  which  we  have  re- 
ferred, the  reasoning  adopted  by  the  different 
courts  which  reached  the  conclusltm  annoon- 
ced  seeming  to  be  soand  and  founded  npon 
clear  principles  of  right  are  entitled  to  great 
weight  If,  Indeed,  they  aro  not  satlsfactwlly 
conclusive  of  the  question  Involved.  But  It 
Is  strongly  urged  upon  us  that  the  decisions 
of  this  court  heretofore  made  in  the  cases  of 
Phillips  V.  Railroad  Co.,  93  Ga.  356,  20  S.  B. 
247,  Boyd  v.  Speucer,  103  Ga.  828,  30  S.  E. 
841,  Railway  Co.  v.  Barlow,  104  Ga.  213,  30 
S.  E.  732,  and  Hallway  Co.  v.  Hicks  (Oct. 
term,  1899)  34  S.  B.  570,  are  In  conflict  with 
the  rulings  made  In  the  various  cases  to 
which  we  have  referred,  and  exposed  to  the 
reasoning  of  the  courts  which  reached  the 
conclusions  expressed.  We  are  aware  that 
much  of  the  language  which  appears  in  the 
discussion  of  each  of  these  cases  will  support 
this  criticism,  and  that  in  some  of  tb^  cases 
the  provisions  of  section  2276  are  recognized 
as  applicable  to  the  carriers  of  passei^m. 
but  It  must  be  borne  in  mind  that  in  none 
of  them  was  It  insisted  that  the  provisions 
there  Incorporated  applied  exdualv^  to  com- 
mon carriers,— In  other  words,  carriers  of 
goods,— nnd  also  tbat  in  no  one  <tf  these  cases 
was  the  question  whether  a  time  limit  placed 
upon  a  tldEet  In  pursuance  of  a  regulation 
bound  fbe  passenger  as  a  rule  of  the  company 
governing  the  cwtract  of  passi^  On  the 
contrary,  in  none  of  tbem  were  these  qnes- 
tlons  made  or  decided,  and  no  court  Is  bound 
by  any  adjudication  when  it  Is  sought  to 
make  that  adjudication  applicable  to  a  qnee- 
tlon  not  then  made  or  considered.  Because 
of  the  defenses  made  In  tiiose  cases,  we  have 
no  crltldsm  to  make  of  the  Judgments  there 
rendered.  The  ruling  made  In  the  present 
case  Is  not  based  on  the  ground  that  section 
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2278  of  the  ClTlI  Oode  does  not  apply  to  a  car- 
rier of  paaBcngen.  We  taaTO  In  anotber  case 
endeavored  to  sbow  that  It  does  not  But 
whether  It  does  or  not  the  mllnga  here  made 
do  not  rest  <ai  its  piorlalonfl.  A  review  of 
the  rallngB  made  In  then  cases  Is  had  In  tiie 
lilppman  Case,  enpra.  All  the  antiiortties 
which  BiQtport  the  doctrine  that  a  railroad 
company  may,  hy  roles  and  regtdatlonB,  limit 
the  time  In  which  a  tldcet  can  be  used  for 
passage,  concur  In  ihe  view  that  each  regnla- 
tlons  most  be  reasonaUe^  and  whether  or  not 
a  regnlatltm  of  this  character  la  or  Is  not  rea- 
B<mable  Is  a  qnestloD  to  be  determined  by  the 
court  On  this  subject  the  rule,  as  we  un- 
derstand It  Is  that  whoe  the  facts  are  not 
disputed,  the  reasonableness  of  a  regulation 
of  a  common  carrtw  affecting  the  transpor- 
tation of  passengMS  Is  one  of  law  for  the 
conrt  and  not  of  fact  for  the  Jozy.  Ballway 
Go.  V.  Adcock,  S2  Ark.  400|  12  8.  W.  874; 
RaUwqr  Co.  V.  Hardy,  55  Aik.  134,  17  S.  W. 
711;  Railroad  Co.  v.  Rhodes.  26  Fla.  4i0,  5 
South.  6SS;  Or^ry  v.  Railway  Co.  (Iowa) 
68  N.  W.  6S2;  Chilton  v.  BaUway  Oa,  U4 
Mo.  88.  21  S.  W.  467.  See.  tUm,  Central  Rail- 
road &  Banking  Co.  v.  Brunswick  &  W.  R. 
Co..  87  6a.  886,  18  a  B.  520;  RaUway  Co.  v. 
Johnson.  90  Oa.  601.  16  S.  B.  49;  BaUroad 
Co.  V.  Moore.  94  Oa.  457.  20  S.  B.  640;  BaU- 
road Co.  V.  BuBsey,  96  Oa.  691.  23  B.  B.  207. 

This  brings  ns  to  the  question  next  In  ae- 
der;  that  Is,  whether  or  not  such  a  rule  is 
reasonable.  It  has  been  so  often  determined 
that  such  Is  a  reasonable  ride  by  tiie  authw- 
Ides  cited  in  the  foregt^  part  of  this  o»ia- 
lon  that  the  mUng  wtaldi  we  make  that  It  Is 
Is  rendered  very  much  strongw  by  the  sanc- 
tion of  the  many  emlnenj;  Jurists  ivesldlng  In 
the  courts  of  last  resort  In  very  many  of  the 
states  of  the  Union.  Under  ordinary  circum- 
stances, when  a  plain  ticket  Is  Issued  wlttar 
out  conditions  or  limitations  to  a  prospective 
passengM*.  that  ticket  can  be  nuide  nothing 
but  a  receipt  ox  token,  and  only  shows  that 
the  person  holding  It  Is  entitled  to  be  tnuuh 
ported  between  certain  named  points;  and  it 
cannot  be  questioned  that  the  luMw  of  it 
may  nse  It  at  his  pleasure  withtai  the  stat- 
utory period  tor  tbB  enforcement  of  a  con- 
tract This  right  however.  Is  not  without  Its 
burdens.  If  the  ticket  be  lost  or  stolen.  It 
can  as  wdl  be  used  by  another  as  by  the  one 
who  purchased  It  It  cannot  from  any  fair 
view,  we  think,  be  considered  unreasonable 
that  the  carrier  may  provide  a  method  by 
which.  If  a  railroad  ticket  is  lost  or  If,  for 
some  unforeseen  cause,  the  purchaser  Is  un- 
able to  use  It  within  the  time  Umlt.  If  It  be 
limited,  l^at  It  may  be  redeemed,  or.  If  the 
purchaser  travels  only  a  part  of  the  distance 
to  which  the  tlcicet  entitles  blm  to  go,  that 
the  part  remaining  unused  may  be  redeemed. 
Certainly  such  regulations  provide  a  protec- 
tion to  bona  flde  passengm,  and  as  to  them 
and  tp  the  pnUlc  there  can  be  nothing  un- 
reasonable In  such  r^ulaUons.  On  the  other 
band,  it  Is  but  reasonable  that  the  carrier 


m^  prescribe  a  rule  by  wMtSh  he  may  know 
how  many  posons  are  to  travd  on  a  partic- 
ular train  during  a  given  day  or  time.  It  Is 
not  unreasonable  for  the  carrier  to  confine 
the  passage  contracted  for  to  the  person  to 
wlunn  It  has  cmtrscted  to  carry,  and  It  Is 
no^ng  more  than  reasonable  that  the  car- 
rlec  should  have  an  oppcntuiUty  to  receive 
from  all  persons  who  have  oecasltm  to  tmvel 
over  Its  lines  fhe  compensation  which  &e 
law  allowed  It  to  charge;  and,  inasmuch  as* 
It  Is  able  with  the  UnUtatUm  of  time,  taken 
In  cmmectitm  with  the  obligation  of  the  car- 
zi».  to  make  a  redemption  of  imused  or  partly 
unused  tickets  when  so  limited.  It  Is  reason- 
able,—not  only  reasonable,  but  Just;  Just  not 
only  to  the  carrier,  but  to  the  passenger  as 
w^  And  sudi  a  regidatloii  bdng,  as  we 
have  attempted  to  Miow,  within  the  limit  of 
the  power  ot  the  carrier  to  prescribe,  and  rear 
Btmable,  there  seems  to  exist  no  reason  whj 
the  rule  which  was  in  force  and  promulgated 
at  the  time  the  defendant  In  error  purchased 
his  ticket  for  passage  Should  not  be  malnt^En- 
ed.  It  follows  from  what  has  been  said  that 
the  defimdant  In  boox,  by  reason  ot  the  nle 
adopted  by  the  carrier  for  the  transportatioo 
of  passengers,  was  not  oititled  to  nse  the 
ticket  which  had  been  Issoed  to  him  after  the ' 
oEplratlon  of  the  time  Umlt  i^aced  v^fon  it. 
Be  should  have  paid  his  fare,  and  caused  the 
ticket  to  be  redeemed.  As  be  failed  to  do  so^ 
but  Insisted  on  bis  right  to  nse  the  ticket  for 
passage,  no  right  of  actknl  accrued  to  him  to 
recova  damages  for  his  expulsloo  from  the 
train  In  the  manner  In  which  It  was  shown 
to  have  been  dme  by  the  evidence  in  the 
case.  Hie  court  having  reused  to  give  In 
charge  to  the  jury  crataln  requests  properly 
made,  whldi  embodied  the  views  ot  the  law 
which  govern  the  case  as  hereto  indicated, 
tiie  court  committed  error  in  overruling  th» 
motion  for  new  trlaL 

It  Is  but  a  matter  of  Justice  for  us  to  say 
here  that  In  addition- to  tii«  very  able  and 
comprehensive  briefs  submitted  by  the  coun- 
sel In  this  case,  we  have  derived  much  as- 
sistance from  the  OEcellent  briefs  of  Messrs, 
Voney,  Brewster  &  Howdl  and  Banders  Me- 
Danlel,  counsel  tor  plaintiff  In  OTor  In  the 
case  of  Railway  Co.  v.  Dyson.  109  Ga.  — , 
34  S.  B.  997,  In  which  the  leading  questions 
dlBCQssed  here  were  made,  bnt  in  whiidL  it 
was  not  necessary  that  th^  should  be  decid- 
ed. Judgment  reversed.  All  the  Justices 
ctmcurring,  except  FISH,  J.,  absent  on  ac- 
count ot  sickness. 


SOUTHERN  RY.  CO.  v.  HOWARD. 

(Bupreme  Court  of  Qeoi^a.  Jane  6, 1900.) 

CARRIBRfr-BJECTINO  PABSKNaBIU-FREIOHT 
TRAINS. 

1.  No  rlt;ht  of  action  accroes  to  a  passenger 
Dpou  a  railway  train  for  ejection  therefrom 
when  it  appears  that  ander  a  reasonable  regu- 
lation of  the  company  the  ticket  which  he  of- 
fered as  bis  right  for  transportation  was  Urn- 
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ited  as  to  the  time  In  which  the  carriage  was  to 
be  performed,  and  aach  limit  had  expired.  Rail- 
war  Oo.  T.  LippmaQ  (March  term,  1900)  SO  S. 
E.  202. 

2.  One  who  takes  paasa^  npon  a  freight 
train  to  a  designated  city  is  entitled  to  cai^ 
ria^e  thereon  only  to  the  point  or  place  in 
such  cit7  or  Its  suburbs  at  which  the  run  of 
this  train  upon  its  osnal  and  reffolar  schedule 
is  terminated,  and  cannot  demand  the  right  to 
be  transported  thereon  to  a  station  to  which 
only  passenger  trains  of  the  company  are  car- 
ried for  the  discharge  of  passengers. 

3.  Applying  the  rules  above  announced  to 
the  facta  of  the  present  case,  the  verdict  Ifa  the 
plaintiff's  favor  was  contrary  to  law,  and 
ought  to  have  been  set  aside. 

(Syilaboa  by  the  Court.) 

Bnor  from  siqieilor  conrt,  Mwuoe  county; 
B.  J.  Reagan.  Judge. 

Action  by  M .  Ol  Howard  ag^nst  the  Bonfli- 
em  BaUway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.  ReverBed. 

Desean,  Harris  &  Birch  and  Oabanlas  ft 
WllUngbam.  for  plaintiff  In  error.  Bateman  ft 
Gaines,  O.  H.  B.  Bloodworth,  J.  B.  William- 
son, and  Westmrnreland  BrosL,  for  defendant 
in  error. 

PBB  ODBIAM.  Judgment  xeyetaed. 
FIBH,  J.,  absent  oa  aiioomit  of  aldsMi. 


JACKSON  T.  WA-BSTBEN. 

(Supreme  Court  of  Georgia.    May  12,  1900.) 

SUM    OF   DEOBDBNT'8  UND-^APPUGATION 
OF  ADHINISTBATORr-CAVBAT 
OF  CRDDITOR. 

1.  It  1b  not  a  good  ground  of  objection  to  an 
application  by  an  administrator  for  leave  to 
sell  lands  or  stocks  in  an  incorporated  com- 
pany for  the  purpose  of  paying  debts  that  the 
ma»et  is  depressed,  and  that  for  this  reason 
the  property  will  not  sell  for  its  full  value. 

2.  Nor  does  the  fact  that  the  claim  of  the 
caveating  iiredltor  against  the  estate  Is  dis- 
puted afford  cause  for  denying  such  applica- 
tion. 

8.  Allegations  In  a  caveat  to  an  application 
of  this  kind  to  the  effect  that  the  administra- 
tor is  frandnlently  colluding  with  the  widow  of 
the  Intestate  to  sactiflce  the  property  of  the 
estate,  and  thus  defeat  the  rights  of  creditors, 
are  without  merit  when  they  rest  soldy  upon 
facts  of  the  nature  abore  indicated. 

iSyllabos  by  the  Conrt) 

Brror  from  superior  court,  Walker  coonly; 
W.  M.  Henry,  Judge. 

Application  by  S.  M.  Warthen,  administra- 
tor, to  sell  land.  James  U.  Jackson,  a  cred- 
itor, flies  a  caveat  From  a  judgment  fw 
the  sale  of  the  land,  Jackson  brings  error. 
Affirmed. 

Oopeland  ft  Jackaon*  W.  T.  TnmbnU.  and 
W.  W.  Brookes,  for  plalntlfl  In  enw.  B.  U. 
W.  Glenn,  for  defendant  in  emw. 

PER  CURIAU.  Jndgmoit  affirmed. 

FISH,  J.,  absent  on  account  <tf  sickness. 


ROFF  et  al.  v.  TOWN  OF  CALHOUN  et  al. 
(Supreme  Court  of  Georgia.    May  12,  1900.) 

TOWN  BONDS— TAUDATINQ  BY  SOLICITOR 
GBNBRAL. 

A  solldtor  general  has  no  authority,  after 
the  expiration  of  20  days  from  the  date  of  the 
service  upon  him  of  tiie  notice  provided  for 
by  the  act  of  December  6,  1897,  relating  to 
"the  confirming  and  validating  of"  bonds,  to 
file  the  petition  by  this  act  prescribed,  and 
such  a  petition,  if  filed  too  late,  cannot  be 
made  the  basis  of  any  valid  judicial  action. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Gordon  county; 
A.  W.  Flte,  Judge. 

Action  by  Aaron  Boff  and  others  against 
the  town  of  Calhoun  and  others.  From  a 
judgment  declaring  the  bonds  of  such  town 
valkl,  Boff  and  othen  bring  error.  Rereraed. 

Hatfelna  ft  Dodd  and  R.  J.  ft  J.  UcCamy, 
fur  pl^tUEs  In  Aror.  Oantrell  ft  Ramseu* 
and  SamL  P.  Maddoz,  SoL  Qau,  for  d^end 
anta  in  error. 

LUMPKIN.  P.  J.  On  the  6tb  day  of  Decem- 
ber, man,  the  general  assembly  passed  an  act 
"to  provide  for  the  confirming  and  validating 
of  all  bonds  wblch  may  hereafter  be  Issued  for 
counties,  municipalities,  or  divisions,  under 
paragraphs  1  and  2,  section  7,  article  7,  of  the 
constitution  of  1877,  and  for  other  purposes." 
In  tbe  first  section  it  Is  declared.  In  substance, 
that  lAenever,  In  any  connty,  mnnldpiJlty. 
or  other  political  division  of  this  state,  an 
election  shall  be  beld  for  the  purpose  of  de- 
termining whether  or  not  tiiere  shall  be  an 
Issue  of  brads,  the  auttinrltles  charged  with 
the  duty  of  declaring  the  result  thereof  must, 
In  case  the  returns  of  the  electicm  show  pri- 
ma fade  fliat  It  was  In  favor  ot  the  Issuance 
of  bonds,  notify  the  solicitor  general  of  the 
facta  relating  to  the  holding  of  soch  election 
and  Its  result  The  next  section  In  ei^llclt 
terma  dedarea  that,  "within  twenty  days 
from  tbe  date"  of  such  service  upon  the  solic- 
itor general,  he  shall  prepare  and  file  In  the 
office  of  tbe  derk  of  tbe  superior  court  ot  the 
county  In  wblA  the  election  was  beld  a  pe- 
tition. In  the  name  of  the  state  and  agiUnst 
the  conn^,  municipality,  or  other  division 
desiring  to  Issue  bonds,  setting  fortb  all  the 
facts  in  the  case.  Thereupon  the  judge  must 
Issue  an  wder  requiring  the  defendant  to 
show  cause  why  the  bonds  In  questiMi  should 
not  be  confirmed  and  validated.  The  act 
further  provides  for  tlie  twice  of  such  peti- 
tion, for  tbe  making  of  parties  thereto,  and 
for  the  bearing  of  the  same.  See  Acts  18B7, 
pp.  The  manifest  purpose  of  this  act 

Is  to  obtain  In  the  cases  therein  provided  for 
a  Judicial  determination  of  the  question 
whether  In  each  parti eular  Instance  the  Issu- 
ance of  bonds  baa  been  duly  authorised.  The- 
proceedings  omtemplated  being  purely  stat- 
utory, strict  oxnpllance  vrllb  llie  provlalona 
of  the  act  Is  In  any  glvoi  caae  essential.  An 
election  was  held  in  the  town  of  Calbonn  foe 
the  porpose  of  determining  irtietb»  or  not 


Digitized  by 


Google 


Ga.) 


ALMAND  T.  STATE. 


215 


certalQ  bMidi  ahovld  issued.  It  was  Avij 
declared  tbat  the  election  resulted  In  favor 
of  tlie  Issuance  of  the  bonds,  and  the  notice 
required  by  the  act  was  given  to  the  solicitor 
general.  This  official  filed  a  petition  the  ol>- 
Ject  of  which  was  to  test  the  validly  of  the 
bondi  In  acccvdance  with  the  provisions  of 
the  aet  under  cfmsideration.  The  record, 
bowevo',  afflrmatlvel7  discloses  that  this  pe- 
tition was  not  filed  M  the  <^ce  of  the  clerk 
of  the  anperlor  coort  tintlt  after  the  lapse 
of  more  than  20  days  from  the  date  of  the 
aerrlM  iqpon  the  solicitor  general.  At  the 
final  bearliiv  the  Judge  of  the  superior  court 
pasKd  an  order  declaring  the  bonds  valid, 
and  tiie  case  Is  here  for  revtew. 

Several  questions  are  made  In  the  bill  of 
exceptions,  and  were  argued  here,  but,  in  the 
view  we  take  of  the  case,  It  Is  controlled  by 
the  proposition  announced  In  the  headnote. 
As  the  Bolicltor  general  failed  to  file  the  peti- 
tion witUn  the  time  prescribed  by  law,  we 
hold  that  the  entire  proceeding  and  its  re- 
snlt  should  be  treated  as  mere  nollitles.  Tbe 
only  authority  conferred  upon  the  state's  of&- 
cer  for  filing  the  petition  at  all  was  that  glr* 
en  by  the  act,  and  it  was  not  within  his 
power  or  discretion  to  deviate  from  its  terms. 
The  provistoh  requiring  blm  to  file  the  peti- 
tion within  20  di^  from  the  date  of  service 
upon  him  was  not  merely  directory,  but  man- 
datory. After  the  expiration  of  the  20  days, 
be  bad  no  right  or  aotb<Hrlty  to  file  any  peti- 
tion at  all.  If  he  could  delay  so  doing  for  1 
day  after  the  termination  of  the  limit  fixed  by 
the  statute,  be  could  as  well  delay  10  days, 
or  100  days,  1  yeax,  or  any  other  length  of 
time.  The  scheme  of  the  act  contemplated  a 
speedy  determination  of  the  question  whether, 
or  not  the  superior  court  should  validate,  or 
refuse  to  validate,  any  particular  Issue  of 
bonds.  It  results  that  the  Judgment  declare 
Ing  the  bonds  Issaed  In  this  particular  In- 
Btance  valid  was  Itself  withont  validly,  and 
must  be  set  aside. 

The  question  whether  the  (IrovlBlons  of  the 
act  of  1897  must  be  complied  with  in  every 
of  an  election  for  brads  in  order  to  give 
validity  to  the  same  is  not  made,  and  we  do 
not  undertake  to  decide  it  We  simply  place 
oar  judgmmt  of  reversal  npon  the  propositlwi 
that  In  the  present  instance  there  was  no  law- 
ful petition  upon  which  any  valid  or  binding 
judicial  action  could  be  predicated.  Judg- 
ment reversed.  All  the  Juatices  concnrrlng, 
except  FISH,  absent,  on  account  of  sick- 
ness. 


ALMAXD  V.  STATE. 
(Supreme  Court  of  Georgia.   Jane  4,  1000.) 

LARCENY  AFTER  TRUST— EVIDENCE. 

The  offense  of  larceny  after  a  trust  b 
-committed  only  when  the  bailee  has  made  a 
fraudulent  conversion  of  the  thing  {ntt'asted 
to  him.  Consequently,  when,  on  a  trial  for  thfa 
ofCense.  the  evidence  shows  that  the  accused 
bad  been  intrusted  at  different  times  with 
■different  smns  of  money,  to  be  approi«iated 


for  the  benefit  of  the  bailor  in  purchasing  and 
shipping  cotton  seed,  and  that  the  bailor  receiv- 
ed from  the  bailee  cottoD  seed  of  greater  value 
than  the  amount  of  money  with  which  he  in- 
trusted the  bailee  for  the  purpose  indicated,  a 
conviction  cannot  stand,  because  of  the  want 
of  evidence  of  a  fraudulent  conversion  of  the 
property  with  which  the  bailee  was  intrusted; 
and  this  is  true,  notwithstanding  it  appears 
that  the  bailee  devoted  some  of  the  money  thns 
in  his  possession  to  the  reimbursement  of  one 
whose  money  the  bailee  had  used  in  malting 
the  purchases  for  the  benefit  of  the  bailor. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  K.  Lumpkin,  Judge. 

S.  L.  Almand  was  convicted  of  larceuy 
after  trust,  and  brings  error.  Reversed. 

Gteo.  W.  Gieaton,  John  F.  Daniel,  and  Ar- 
nold &  Arnold,  for  plaintiff  in  error.  O.  D. 
HIU,  SoL  Oen.,  and  Bosser  &  Garter,  for  the 
State. 

LITTLB,  J.  Almand  was  indicted  for  the 
offmse  of  larceny  after  a  trust  delegated. 
The  specific  charge  was  that  he  had  been 
Intrittted  by  the  Gate  aty  (Ml  Oompany  with 
certain  checks  on  banks  In  the  dty  of  Atlanta 
at  dlfforeot  times,  and  for  dUfereat  amonnts 
of  mtmey,  for  the  purpose  of  oslng  the  fimds 
represented  by  said  checks  In  purchasing 
and  shipping  cotton  seed  to  the  bailor.  He 
was  convicted,  and  msde  a  motl<m  for  new 
trtal  on  a  number  of  grotuds.  Inasmuch  as 
It  Is  our  oplnim  that  the  verdict  was  without 
evidence  to  sapport  It,  ve  do  not  find  It  nec- 
essary to  condder  and  pass  upon  the  other 
grounds  of  the  motion.  While  the  Indict- 
ment charges  that  a  number  of  diecks  de- 
scribed In  that  instrument  were  misappro- 
priated, the  state  relied  for  conviction  mainly 
on  the  api«oprlatl<m  to  his  own  use  by  Al- 
mand of  one  certain  check,  for  the  sum  of 
$200,  dated  November  20,  1808.  which  It  was 
shown  was  delivered  to  the  accused,  and 
disposed  of  by  him  In  the  coonty  of  Fulton. 
It  appears  from  the  brief  of  evidence  Ihat 
Almand  had  been  engaged  In  hndfiess  with 
the  Gate  City  Oil  Company,  In  erne  way  or 
another,  for  a  number  of  years;  that  prior 
to  the  year  1808  he  was  due  to  that  com- 
pany a  considerable  amotmt  of  money  for  ar^ 
tides  and  merchandise  furnished  to  him  un- 
der an  original  agreement  that  such  articles 
and  merchandise  were  to  be  paid  for  In  cot- 
ton seed  at  a  certain  price;  that  at  various 
times  during  tiie  year  1808  Almand  received 
from  the  company,  and  had  cashed,  a  num- 
ber of  diecks,  which  represented  quite  a 
large  amount  of  money,  for  the  purpose  of 
buying  cotton  seed  and  shipping  it  to  the 
company  In  Atlanta;  that  these  checks  were 
charged  to  him  on  the  books  of  the  com- 
pany as  they  were  delivered,  as  were  other 
and  different  items  of  merchandise  sold  to 
him  by  the  oil  company,  the  whole  account 
thus  stated  coustituting  an  aggregate  Indebt- 
edness for  money  advanced  to  purchase  cot- 
ton seed,  and  for  merchandise  previously 
sold  to  him  by  the  company  on  credit;  that 
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fr<Hn  time  to  time  during  tlie  year  the  ac- 
cuBed  made  shipments  of  cotton  seed  to  the 
company,  In  varying  quantities.  It  also  ap- 
pears that  during  this  period  the  accufled 
was  acting  as  the  agent  ot  the  Marietta 
Guano  Company  In  collecting  notes  which 
had  been  preTlously  given  by  farmers  In  the 
purchase  of  fertilizers;  that  frequently  the 
accused  accepted  payment  for  snch  notes  In 
cotton  seed,  which  was  shipped  to  the  oil 
company,— his  plan  of  operation  being,  as  we 
gather  from  tbe  evidence,  to  ship  cotton  seed 
which  be  obtained  by  direct  purchase,  as 
well  as  by  the  collections  which  he  made  on 
the  guano  company's  notes,  direct  to  the  oil 
(.■ompany,  without  a  special  rega^  to  the 
amount  of  money  fumisbed  him  by  the  com- 
pany;  his  shipments  sometimes  exceeding  In 
value  the  amonnts  of  money  furnished,  and 
Ikelng  sometimes  less  in  value  than  svch 
amounts.  It  was  clearly  sbown  that  when 
he  received  the  particular  checlt  for  f250  he 
at  once  went  to  the  office  of  tbe  guano  com- 
pany, some  of  whose  notes  be  had  collected 
in  cotton  seed,  and  shipped  to  tbe  oil  com- 
pany, and  indorsed  the  check  to  snch  com- 
pany, and  received  credit  for  the  amount 
thereof  on  his  i)er8onal  Indebtedness  incur- 
red by  reason  of  the  collection  of  its  notes; 
and,  if  bis  conviction  be  allowed  to  stand,  it 
must  rest  on  the  fact  of  this  misappropriation 
of  the  cbeck  Intrusted  to  him.  Tbe  indict- 
ment la  founded  on  section  104  of  tbe  Penal 
Code,  which  declares  that  *'lf  any  person 
who  has  been  intrusted  by  another  with  any 
money  •  •  •  check  •  *  •  or  any  other 
article  or  thing  of  value,  for  the  purpose  of 
applying  the  same  for  the  use  or  benefit  of 
the  owner  or  person  dellTerlug  It  shall 
fraudulently  convert  tbe  same  to  his  own 
use,  he  shall  be  punisbed,"  etc.  There  can 
be  no  question  but  that,  under  the  evidence, 
tbe  check  was  delivered  to  the  accused  for  the 
purpose  of  purchasing  cotton  seed  for  the 
company;  and  it  cannot  be  denied  that  this 
specific  cbeck  was  delivered  by  the  accused  to 
one  of  his  creditors,  and  went  to  pay  a  per- 
sonal debt  It  must  be  noted,  however,  that 
It  takes  more  than  this  to  constitute  the  of- 
fense with  which  tbe  accused  was  charged. 
Undoubtedly,  the  check  was  converted  from 
tbe  use  to  which  it  was  intended  by  the  own- 
er to  have  been  put,  but  it  Is  only  when  a 
fraudulent  conversion  has  been  made  that  a 
criminal  offense  Is  committed.  If  notbing 
more  appeared  but  that  the  check  was  in- 
trusted for  the  designated  purpose,  and  tbe 
bailee  converted  It  to  bis  own  use,  the  con- 
version would  be  deemed  fraudulent.  But 
if  the  oil  company  had  received  in  cotton 
seed  the  full  value  of  tbe  money  which  It 
had  given  to  the  accused  with  which  to 
purchase  the  seed,  how  can  It  be  ^Id  that  Its 
money  wu  fmndulently  converted?  In  oth- 
er words,  If  the  oil  company  gave  the  ac- 
cused a  ^ven  sum  of  money  for  the  purpose 
of  purchasing  eottoif  seed  for  Its  use,  and 
the  accused,  with  his  own  or  the  money  of 


aaaxB  one  dse,  purchased  and  shipped  to  It 
cotton  seed  of  the  full  value  of  the  money 
furnished,  what  difference  can  It  make  to 
the  company  whether  tbe  identical  money 
which  It  delivered,  or  the  money  of  the  ac- 
cused, paid  tfx  the  seed?  In  any  event.  It 
bad,  under  the  evidence,  what  It  was  entitled 
to  demand  from  the  accused  in  return  for 
its  money;  and  if.  In  making  these  pur- 
chases, tbe  accused  used  bis  own  mcmey,  or 
tbe  money  of  some  one  else,  and  furnished 
the  oil  company  all  the  seed  which  it  could 
require  of  him,  the  fact  tliat  he  used  tbe 
money  speclflcaily  given  for  the  purchase  to 
reimburse  himself  or  another  for  the  sum 
which  he  had  paid  out  for  the  benefit  ot  the 
oil  company  cannot  make  any  difference  to 
that  company.  While  such  a  proceeding 
might  be  a  technical  conversion,  it  could  in 
no  sense  be  a  fraudulent  conversion.  In  the 
case  of  SneU  v.  State,  50  Ga.  222,  this  conrt 
in  construing  the  statnte  now  under  consid- 
eration, declared  that  "to  make  out  a  case  of 
larceny  from  the  mere  use  of  the  article,  it 
must  appear  that  the  use  was  frandnient— 
that  It  was  used  under  such  circumstances 
as  to  show  fm  intent  to  deprive  tbe  factor 
of  his  property."  And  In  the  case  of  Rail- 
road V.  Cubbedge.  76  Ga.  824,  tills  court  said: 
"There  is  nothing  In  the  proofs  offered  by 
the  plaintiff  wtiich  shows  any  positive  fraud 
or  intentional  wrong  on  the  part  of  defend- 
ants, and  without  this  there  la  no  embe^le- 
ment  or  larceny  after  a  trust.  The  conver- 
sion mnst  have  been  wrongful  and  fraudu- 
lent." And  In  the  case  of  Etberidge  r.  State, 
78  Ga.  340,  this  conn,  in  deflnbig  what  was 
a  fraudulent  conversion  In  a  case  of  larceny 
after  trust  declared  that  it  was  "a  deceptlra 
deliberately  practiced  In  order  to  gain  an 
undue  and  unfair  advantage." 

In  his  evidence,  the  president  of  the  oil 
company,  among  other  things,  testified  that: 
"I  cannot  say  that  Mr.  Almand  appropri- 
ated one  cent  of  that  money  to  his  own  use." 
And  again:  "The  cotton  seed  amounted  to 
1767.06.  I  don't  know  that  the  money  for 
tbese  checks  did  not  go  to  pay  for  this  cot- 
ton seed."  And  in  testifying  as  to  the 
amount  of  money  represented  by  the  checks 
set  out  in  the  bill  of  Indictment  and  the 
value  of  the  cottcm  seed  received  from  the 
accused,  the  president  further  testifies:  "We 
furnished  him  $1,275  to  buy  cotton  seed 
with,  and  he  shipped  us  f 1,900  worth  of  cot- 
ton seed."  It  may  be  true  that  on  striking 
a  balance  tbe  accused  will  be  found  Indebted 
to  the  oil  company,  but  If  this  testimony  for 
the  prosecution  be  true.  It  cannot  be  held 
that  the  accused  fraudulenfiy  converted  to 
his  own  ose  any  ot  the  money  which  the  oil 
company  had  Intrusted  to  him  with  which 
to  purchase  cotton  seed,  because  It  shows 
that  It  received  mote  seed  than  tbe  money 
whlcb  It  gave  to  the  accused  wotild  buy. 
The  criminal  law  Is  not  concerned  with  the 
collection  of  the  debt  vblch  the  oil  company 
holds  against  the  accused.  It  will  not  lend 
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its  aid  under  any  drnunstazices  to  collect 
this  or  any  other  debt  It  is  only  for  a  vio- 
lation of  the  laws  of  the  etate  that  the  ac- 
cused can  be  made  to  suffer  punishment.  If 
the  oil  company  sold  merchandise  to  the  ac- 
cused on  a  credit,  the  law  will  aid  it  to  col- 
lect Its  debt,  to  the  extent  of  giving  It  a 
judgment  against  the  property  of  -  the  defend- 
ant, but  it  wlU  not  extend  to  It  the  aid  of 
Its  criminal  laws  to  enforce  a  BetU«iiakt 
Inasmuch  as  the  state  entirely  failed  to  ibov 
that  the  accused  fraudulently  converted  the 
property  of  the  oil  company  to  bis  own  use, 
the  court  below  should  have  awarded  a  new 
trial  Befnsal  to  do  so  was  error,  and  the 
Judgment  la  reversed.  All  the  JuatlceB  con- 
curring, except  VjaOt  3^  absent  on  acooant 
of  fllckneaa. 


TUCKER  V.  OARSON. 
(Supreme  Court  of  Georgia.  June  4,  1900.) 
puuHMa-turewBR-coimNUANas. 

1.  That  the  attorney  for  the  plaintiff,  In  an 
action  upon  a  promiBsory  note  brought  in  the 
county  court,  agreed  with  the  judge  thereof 
before  the  appMrance  term  of  the  case,  which 
was  also  the  trial  term,  to  continue  the  eame 
Dntil  the  next  ternu  in  order  that  the  judge, 
whose  term  of  omce  was  about  to  expire, 
might  represent  the  defendant,  afforded  no  ex- 
cuse to  the  latter  tor  failing  to  file  a  plea  of 
non  eat  factum  at  the  first  term;  it  appearing 
that  she  bad  another  competent  attorney  by 
whom  the  plea  might  have  been  filed. 

2.  When,  in  sucE  a  case,  no  defense  at  all 
was  made  at  the  first  term,  there  was  no  error, 
when  it  came  on  for  trial  on  the  appeal  in  the 
superior  court,  in  striking,  on  the  ground  that 
it  was  filed  too  late,  a  plea  of  non  est  factum 
filed  in  the  county  court  after  tike  expiration  of 
tiie  appearance  term. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Macon  county; 
Z.  A.  Littejohn,  Judge. 

Action  by  C.  F.  Carson  against  S.  J.  Tucker. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

L.  C.  Greer,  J.  W.  Haygood.  and  Jaa.  K. 
Hiues,  for  plaintiff  In  error.  Oreer  ft  Felton, 
for  defendant  In  error. 


LEWIS.  3.  Carson  brought  suit  In  the  coun- 
ty court  of  Maom  county  against  Tncker  up- 
on two  unconditional  promissory  notes.  This 
suit  was  made  retuniabls  to  the  next  month- 
ly term  of  the  county  court,  which  was  held 
on  the  fourth  Monday  in  May,  1800.  It  ap- 
pears from  the  record  that  at  the  time  of  the 
Institution  of  this  suit  Judge  Haygood  was 
Judge  of  tbe  county  court,  and  the  defendant 
below  desired  his  services  to  defend  the  same. 
HIa  BDCcessor  had  already  baaa.  appointed, 
but,  aa  Judge  Haygood'a  term  would  not  ex- 
pire at  tbe  trial  term  of  the  case,  he  went  to 
counsel  for  plaintiff  below,  and  requested 
him  to  make  no  point  on  bis  representing 
Mn.  Tuckor,  and,  aa  be  would  not  get  off 
tbe  bench  until  aStee  the  May  term  of  tbe 
county  court,  that  plaintiff's  attorney  consent 


to  allow  tbe  case  to  stand  continued  until  the 
June  term.  To  this  plaintiffs  attorney  con- 
sented. It  further  appears  from  the  record 
that  tbe  defendant  was  then  represented 
L.  C.  Ureer,  who  was  the  Arst  attorney  em- 
ployed In  her  d^ense.  At  the  May  term  of 
the  court,  to  which  tbe  case  waa  returnable 
and  triable,  there  was  no  plea  at  all  flled  In 
behalf  of  the  defendant,  but  after  the  expira- 
tion of  this  term,  to  wit,  on  May  28th,  Mrs. 
Tucker,  through  het  counsel,  filed  a  plea  of 
non  est  factum  to  tbe  notes.  There  was  no 
agreement  bad  between  the  counsel  of  parties 
with  refer«)ce  to  deferring  the  filing  of  a  plea. 
It  was  simply  agreed  that  the  case  be  contin- 
ued. The  case  was  appealed  from  tbe  coun- 
ty court  to  Macon  saperlor  court,  and  when 
the  same  was  called  for  trial  tbe  plaintiff 
moved  to  strike  the  plea  filed  by  tbe  d^end- 
ant.  for  the  reason  the  same  was  not  filed  at 
the  first  term  of  the  county  court,  tbe  plea 
being  one  of  non  est  factum.  Tbe  court  sus- 
tained this  motion,  and  upon  this  Judgment 
error  is  assigned  In  tbe  bill  of  exceptions. 

1,  2.  Civ.  Code,  S  3701,  provides:  "A  party 
may  deny  the  original  execution  of  the  con- 
tract sought  to  be  enforced,  or  its  Mlstence 
In  the  shape  then  subsisting.  In  either  event, 
if  the  contract  be  In  writing  and  so  declared 
upon,  tbe  denial  must  be  on  oath  and  filed  at 
the  first  term  after  the  service  is  perfected." 
Id.  S8  4108,  4204,  declare,  hi  effect,  that  the 
practice  and  modes  of  procedure  in  the  county 
court,  and  the  effect  of  Its  proceedings,  rec- 
ords, and  judgments,  shall  be  the  same  as  In 
the  superior  court  Newman  t.  Sct^eld,  102 
Oa.  SIO,  30  S.  B.  427;  Freeman  t.  Carr,  104 
Oa.  718,  30  S.  E.  9S5.  In  the  Utter  caw  It 
was  decided:  "There  was  no  errw.  on  the 
trial  of  an  appeal  from  a  county  to  a  superior 
court.  In  refusing  to  allow  tbe  appellant, 
against  whom  a  judgment  had  been  entered 
in  the  lower  court,  to  the  rendition  of  which 
be  bad  Interposed  no  defense  whatever,  to  ffie 
in  the  superior  court  a  plea  or  answer  to  the 
plaintiff's  action."  It  has  been  decided  by 
this  court  that  a  defendant  having  appeared 
at  the  first  term  of  court  and  filed  bis  plea 
of  the  general  Issue,  It  wae  competent  foe  him 
to  amend  that  plea  at  a  subsequent  term  by 
filing  a  plea  of  non  est  factum.  Hayden  v. 
Cotton-Factory  Oa,  61  Oa.  245,  and  autbor- 
Itlea  dted.  But  In  tbe  same  case  It  was  fur- 
ther held:  "When  there  Is  no  plea  filed  by 
tbe  defendant  at  the  first  term  of  the  court, 
he  cannot  file  a  plea  of  non  est  factum  at  a 
subsequent  term,  by  way  of  an  amendmoit  to 
bis  pleading,  because  he  has  no  plea  to  amend 
by."  See.  also,  Cowart  v.  Stanton,  104  Oa. 
620,  80  S.  B.  748;  Brown  v.  Davenport  76  Oa. 
800  (Syl..  point  2);  Searcy  v.  Tillman,  7S  Oa. 
604  (Syl.,  point  2).  In  tiie  last  case  cited  the 
doctrine  waa  even  applied  to  a  case  in  a  Jus- 
tice's court  which  was  carried  to  tbe  superior 
court  by  appeal.  No  plea  was  filed  at  tbe 
first  term,  and  at  the  second  term  after  the 
^peal,  tbe  defendant  having  died,  his  ex- 
ecutrix filed  a  tfea  of  non  est  factum.  No 
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canee  for  the  delar  being  shown,  It  was  b^d 
that  the  plea  waa  propetly  stricken. 

There  Is  no  sufficient  reason  given  what- 
ever as  to  why  this  plea  was  not  filed  at  the 
first  term.  There  was  no  consent  or  agree- 
ment that  the  time  tor  filing  the  plea  sbonid 
be  postponed  after  the  first  term,  and  no  snf- 
flclent  cause  is  given  as  to  wby  It  was  not 
filed  at  the  first  term.  It  Is  tme  the  attorney 
upon  whom  the  defendant  was  relying  to  de- 
fend the  suit  was  then  upon  the  bench  of  the 
connty  court,  but  ft  further  appears  that  she 
had  other  counsel  employed.  This  being  a 
plea  of  uon  est  factum  filed  in  the  county 
court  after  the  expiration  of  the  appearance 
term,  and  no  defense  whatever  being  made  to 
the  suit  at  the  first  term.  It  follows  from  the 
above  that  when  the  case  Came  on  for  trial 
In  the  superior  court  there  was  no  error  In 
striking  the  defendant's  plea  upon  the  ground 
that  ft  was  filed  too  late.  Judgment  affirmed. 
All  the  Justices  concurring,  exc^t  FUSH,  J., 
absent  on  acconnt  of  sickness. 


SOUTHERN  BT.  00.  v.  HARBIN. 
(Supreme  Court  of  Georgia.    May  14,  1900.) 

INJURT  TO    BMPLOVfi-CONTRIBUTOHT  NSO- 
LIGENCB. 

1.  The  Alabama  statute,  now  embodied  In  sec- 
tion 2S90  of  the  Code  of  that  state,  render- 
ing a  master  or  employer  liable  to  a  servant  for 
an  injury  "caused  by  reason  of  any  defect 
in  the  construction  of  the  ways,  works,  ma- 
chinery or  plant  connected  with  or  used  in  the 
business  of  the  master  or  employer,"  does  not 
prevent  the  defendant  in  an  action  brought  un- 
der this  astatute  from  setting  up  as  a  de- 
fense that  there  was  contribntoi?  neg^Ogence 
on  the  part  of  the  plaintifC. 

2.  The  evidence  in  this  case  demanded  a  ver- 
dict for  the  defendant. 

(Syllabus  by  the  Court) 

Brror  from  dty  conrt  of  Floyd  rounly; 
G.  A.  H.  Harris,  Judge. 

AcUon  by  J.  D.  Hartdn  against  the  South- 
ern Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brli^  error.  Reversed. 

Shumate  &  Maddox,  for  plaintiff  In  error. 
Fouch6  &  Fonch^  for  defendant  In  error. 

,  LUMPKIN.  P.  J.  The  plaintiff  below  was 
an  employ^  of  the  Southern  Hallway  Com- 
pany. While  engaged  with  some  of  bis  fel- 
low servants  In  shoving  a  loaded  push  car 
over  a  trestle  upon  one  of  the  company's  lines 
In  tbe  state  of  Alabama,  he  fell  to  the 
ground,  and  was  very  seriously  Injured.  He 
brought  an  action  against  the  company,  al- 
leging that  his  Injuries  were  occasioned  be- 
cause of  the  rottenness  of  a  wooden  guard 
rail  fastened  to  cross-ties  constituting  a  part 
of  the  trestle  In  question.  His  particular 
complaint  was  that,  because  of  the  defective- 
ness of  this  guard  rail,  it  gave  way  under  one 
of  his  feet,  and  in  consequence  he  was  pre- 
cipitated from  the  trestle.  The  plaintiff 
predicated  bis  action  upon  a  statute  of  the 
state  of  Alabama,  now  embodied  In  section 


26M  ot  the  Alabama  Oode,  whlcb,  among 
other  things,  declares  that:  "When  a  per- 
sonal Injury  Is  received  by  a  servant  or  em- 
ploye in  tbe  service  or  business  of  Ibe  master 
or  employer,  tbe  master  or  employer  Is  lia- 
ble to  such  servant  or  employd  as  if  he  were 
a  stranger,  and  not  engaged  in  such  service  or 
empl(^ment  In  the  cases  following:  (l) 
When  tbe  Injury  is  caused  by  reasm  of  any 
defect  In  tbe  construction  of  the  ways,  works 
machinery  or  plant  connected  with  or  used  In 
tbe  business  of  the  master  or  employor.'- 
There  was  a  verdict  for  the  plaljitlff,  and  the 
defendant  filed  a  motion  for  a  new  trial;  al- 
leging that  the  verdict  was  contrary  to  law 
and  to  tbe  evidence  and  to  tbe  charge  of  the 
court  The  motion  also  assigned  error  upon 
various  rulings  made  during  the  trial.  We 
shall  not,  however,  undertake  to  deal  with 
the  special  grounds  of  the  motion,  because 
we  are  clearly  of  the  opinion  that  opon  the 
merits  the  plaln^Ts  recovery  Is  not  main- 
tainable. 

The  evidence  for  the  defendant  tended 
strongly  to  show  that  the  guard  rail  In  ques- 
tion was  sound  and  free  from  defect,  and 
that  the  plalntUTs  fall  was  purely  attributa- 
ble to  accident  or  to  carelessness  on  bis  part. 
On  the  other  hand,  the  evidence  Introduced 
in  behalf  of  the  plaintiff  was  fully  sufficient 
to  warrant  a  finding  that  the  guard  rail  was 
rotten  and  defective  as  alleged.  We  will 
therefore  assume  this  to  be  the  truth  of  tbe 
case,  accepting  as  correct  the  conclosfon 
which  the  Jury  evidently  reached  as  to  this 
matter.  It  further  appeared,  however,  from 
clea;  and  undisputed  evidence,  Including  the 
platntlfTs  own  testimony  as  a  witness,  that 
he  was  fully  aware  of  the  condition  of  tbe 
rail,  and  deliberately  stepped  upon  It  with 
the  knowledge,  as  he  himself  stated,  that  It 
was  rotten  and  apparently  unsound.  Tbe 
only  fair  and  reasonable  Inference  dedudbie 
from  the  plalntilTs  testimony  as  to  this  mat- 
ter Is  that  be  deliberately  and  Intentionally 
step[>ed  upon  a  piece  of  timber  which  he 
knew  to  be  rotten,  without  taking  any  pre- 
caution whatever  to  test  its  capacity  to  sns- 
taln  hla  weight.  Other  evidence  at  the  trial, 
whlcb  was  practically  undisputed,  establish- 
ed the  proposition  that.  In  walking  over  tbe 
trestle  for  the  purpose  of  pushing  tbe  car. 
the  hands  engaged  could  walk  upon  tbe  cross- 
ties  between  the  iron  rails,  or  upon  the 
guard  rail,  which  was  outside  of  tbe  iron 
rails  and  very  near  to  the  ends  of  tbe  cross 
ties,  but  that  the  former  was  obviously  tbe 
safer  and  better  way  of  going  over  tbe  tres- 
tle and  doing  the  work  of  pushing  tbe  car. 
It  also  appeared  that  the  plalntUf  was  nearly 
20  years  of  age,  and  that  be  bad  had  some 
experience  In  doing  such  work  as  that  In 
which  he  was  engaged  at  the  time  he  receiv- 
ed tbe  Injuries  of  which  he  complains. 

The  case  necessarily  turns  upon  tbe  con- 
struction which  should  be  placed  upon  tbe 
Alabama  statute  as  applied  to  the  facts 
above  set  forth.  It  therefore  seems  mtlrd} 
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proper  for  tu  to  f<^ow  the  declsloiu  which 
have  been  rendered  by  the  snpreme  court 
of  Alabama  with  reference  to  this  very 
Btatnte,  and  so  doing  leads,  we  think,  to  the 
conclusion  that  the  plaintiff  was  not  entitled 
to  a  verdict  In  the  case  of  Wilson  t.  Ball- 
rxiad  Co..  86  Ala.  269,  4  South.  701,  which 
was  an  action  for  [rarsoaal  injuries  by  an 
employ^  against  the  defendant  company,  it 
was  bold  that  "under  statutory  provisions, 
as  at  conunon  law,  contributory  negligence 
Is  a  defense  to  such  action."  In  that  case 
the  court,  speaking  through  Judge  Qopton. 
discussed  the  statute  with  which  we  are  now 
dealing,  and  distinctly  held  that,  notwith- 
standing Its  enactment,  the  plaintiff's  right 
of  recovery  was  defeated  by  his  own  n^ll- 
gence  contributing  to  the  bringing  about  of 
the  Injury  of  which  he  complained.  Again, 
in  Railroad  Oo.  t.  Walters.  91  Ala.  4SC,  8 
South.  Sfi7,  the  same  court  ruled  that,  "In  an 
action  for  damages  against  the  employer  on 
account  of  personal  Injuries  received  by  plain- 
tiff or  his  Intestate  while  In  the  performance 
of  the  duties  of  his  employment  (Code,  1 
2680),  the  defense  of  contributory  negligrace 
la  available,  as  in  an  action  at  common  law." 
We  may  therefore  take  It  as  established  by 
the  decisions  of  the  highest  court  of  Alabama 
that  an  employ^  Is  not  entitled  to  recover 
damages  for  personal  injuries  when  be  negU- 
goMy  contributed  to  the  bringing  about  of 
the  same.  Had  the  plaintiff  been  an  adult, 
It  bi  clear  that  his  right  to  a  recovery  would 
have  been  defeated  because  he  volimtarlly 
assmned  a  dangerous  risk,  and  in  so  doing 
did  not  exercise  the  diligence  which  the  law 
requires  of  every  person  of  full  age  and 
sound  mind.  It  would  be  a  strain  to  hold 
that  this  particular  plaintiff  did  not  fall 
within  this  rule;  for,  though  not  quite  of 
age.  It  ain>eaT8  that  he  was  a  stalwart  yonng 
man,  of  at  least  ordinary  intelligence,  and. 
In  view  of  his  experience,  ought  to  have 
known,  and  doubtless  did  know,  fuUy  as  well 
as  a  man  who  had  attahied  his  majority,  that 
tbe  experiment  upon  wbicb  he  ventured  waa, 
accocding  to  his  own  version  of  the  transac- 
tion, eztronely  haaardous. 

But,  aside  from  this,  the  defense  rests  up- 
OD  another  ground.  As  above  stated,  it  waa 
shown  that  th«re  were  two  w^s  of  walking 
across  the  trestle  and  pushing  the  car,  one 
of  which  waa  safer  and  better  than  the  other, 
and  that  tbls  fact  was  obvious  to  the  plain- 
tiff. He  nevertheless  voluntarily  chcne  the 
more  dangerous  way.  In  this  connection  we 
dte  a  deddim  at  tbe  Alabama  court  rendered 
In  the  case  of  Railroad  Co.  t.  Qeorge,  M  Ala. 
200. 10  Soutbi  146,  In  whleb  It  waa  held  that: 
*1f  there  ate  two  apparent  ways  of  dla- 
charging  the  required  service,  one  more  dan- 
gerous than  the  other,  the  employ^  Is  bound 
to  select  the  latter,  and  Is  gullly  «f  such 
negligence  as  will  bar  an  action  for  damages 
if  be  selects  the  former  and  Is  thereby  In- 
jured; and  If  tbe  danger  Is  so  Imminent  and 
apparent  bi  ellba  way.  that  a  careful  and 


prudent  man  would  not  Incur  the  risk,  he 
cannot  recover,  unless  the  evidence  shows 
that  the  Injury  mis  caused  by  the  reckless, 
wanton,  or  willful  negligence  of  the  defend- 
ant's employte."  To  the  same  effect  see, 
also.  Railroad  Co.  v.  Walters,  supra,  and 
Railroad  Co.  v.  Graham,  04  Ala.  M6,  10  South. 
283. 

The  superior  court  ought  to  have  sustained 
tbe  motion  for  a  new  trial  on  tbe  general 
grounds  contained  therein.  Judgment  re- 
versed. All  the  justices  concurring,  except 
FISH.  J.,  abamt  on  account  of  sickness. 


NORTH  ROMB  v.  HAIX. 
Supreme  Court  of  Oeorgla.    May  12,  1900.) 

APPBAI^REVinW. 
There  being  no  error  of  law  committed, 
and  the  testimony  being  sufficient  to  sustain  the 
verdict,  this  conrt  will  not  interfere  with  the 
discretion  of  the  trial  Judge  In  overruling  the 
motion  for  a  new  trial.  TEte  writ  of  error,  be- 
ing palpably  without  merit  must  have  been 
sued  out  for  delay  only,  and  damages  are  ac- 
cordingly awarded. 

(Syllabus  1^  the  Court) 

Error  from  superior  court,  VloyA  county; 
W.  M.  Henry,  Judge. 

Action  between  Electa  E.  Hall  and  North 
Rome.  From  tbe  Judgment  North  Rome 
brings  error.  Affirmed. 

B.  P.  Treadaway  and  Reece  Denny,  for 
plaintiff  In  error.  W.  B.  McHMiry,  tor  de- 
fendant in  error. 

PER  CURIAM.  Judgment  affirmed,  with 
damages. 

riBB^  3^  absent  on  account  U  sidcneas. 


MORGAN  at  aL  V.  COWETA  FBRTILIZBR 

CO. 

(Supreme  Court  of  Qeorgia.    May  12,  1900.) 

BAIiB  OF  FEIRTILIZERS— DEPOSIT  OF  BAHPLBS 
—BSTOPPEIj— NOTICE  OF  WORTHLESS  NESS. 

1.  Where  a  purchaser  of  fertilizers  desires  to 
have  samples  thereof  taken  and  deposited  with 
the  ordinary,  under  aefition  1671  of  the  Political 
Code,  and  the  seller  requests  the  purchaser  to 
take  the  fertilizers  home,  promising  shortly 
thereafter  to  visit  him  and  talie  the  samples, 
and  within  a  few  days  he  does  go  to  the 
home  of  the  purchaser  and  take  the  samples, 
and.  In  company  with  the  purchaser,  deposits 
such  samples  with  the  ordinary,  he  is  there- 
after estopped  to  claim  that  the  samples  were' 
not  taken  at  the  time  of  sale  or  delivery. 

2.  When,  in  accordance  with  section  1571, 
the  seller  himself  talces  the  samples,  he  is  like- 
wise estopped  to  claim  that  they  were  not 
properiy  taken. 

3.  The  notice  required. by  section  1574  is  that 
the  purchaser  has  reason  to  believe,  from  the 
yields  of  the  crop,  that  the  fertilizer  was  totally 
or  partially  worthless.  At  what  time  of  the 
year  or  stege  In  tbe  growth  of  the  crop  the 
purchaser  can  properly  determine  the  effect  of 
the  fertilizer,  upon  the  crop,  so  as  to  give  no- 
tice of  such  'dissatisfaction,  is  a  question  tor 
the  Jury. 

(Syllabus  by  the  Conrt) 
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Brrw  tKmi  mpetlar  oovr^  P<^  county;  a 
ii.  Janes,  Jndse. 

Action  by  the  Ooweta  FertlUier  Gompany 
agaiiMt  W.  H,  Morgan  and  otben.  Jndff- 
ment  for  plaintiff,  and  dtf endanta  bring  error. 
Reversed. 

Fielder  &  Mundy,  for  plaintiffs  In  error. 
Sanders  &  Davis,  for  defendant  In  error. 

SIMMONS,  0.  J.  The  record  discloses  tbat 
Morgan  and  several  others  purchased  from 
RandaB.  the  agent  of  the  Coweta  FertlUnr 
OfKnpany,  a  qoantltr  of  gnano.  The  pnrehaa- 
era  wished  to  have  samples  taken  and  jmserr- 
ed  as  provided  section  1R71  et  seq.  of  the 
Political  Code.  The  agent  told  them  be  was 
bns7,  and  requested  them  to  tate  the  gnano 
to  their  homes,  where  he  promised  to  call  In 
'a  day  or  two  and  take  the  samples.  WHhln 
two  or  three  Aiys  he  did  go  to  tiie  home  of 
each,  and  take  samples  from  the  sacks.  He 
and  the  purchaswa  then  wait  to  the  ordinary 
ot  the  connty,  and  dn>oalted  with  blm  the 
samples,  in  bottles.  They  were  duly  labeled 
according  to  the  statnte,  and  were  retained 
by  the  ordinary.  Eax^  In  September  of  the 
same  year  the  purchasers,  being  dlasatlsfled 
with  the  yield  of  tbe  emp  <m  which  tbe  fer- 
tilisers had  been  need,  requested  the  ordinary 
to  send  the  samples  Iv  egress  to  tibe  state 
chemist  Cor  analysis.  Tbe  state  chemist  an- 
alysed tbe  samides,  and  sent  to  ttie  ordinary 
a  copy  of  the  analysis,  properly  eerUfled. 
Aboot  the  lat  of  September,  and  also  In  Oc- 
tober  and  Novembo:,  the  pnrchasera  notified 
the  agent  of  tbe  CBrtlUstf  company  titmt  the 
ferUUsers  had  not  produced  the  results  expect- 
ed, and  that  they  Intended  to  forward  ttie 
samples  to  the  state  chemist  for  analysis. 
The  note  i^ven  for  tbe  fertlllseni  became  dne, 
the  makers  reused  to  pay  It,  and  suit  was 
brought  by  the  company.  The  defendanti 
filed  pleas  setting  up  the  above  facts,  and  In 
addition  thereto  alleging  that  the  official  anal- 
ysis showed  that  the  fertilisers  did  not  come 
up  to  the  guarantied  analysis.  On  the  trial 
of  the  case  the  official  analysis  was  tendered 
In  evidence,  and  was.  voaa  objection,  exclud- 
ed by  the  court.  Oral  evldoice  was  Introdu- 
ced as  to  the  effect  of  the  fertHlxers  upon  the 
crops,  but.  Inasmuch  as  tbe  judge  directed  a 
verdict  for  the  plaintiff,  It  Is  not  necessary  to 
state  It  here. 

1.  One  of  the  ot^ectlcns  made  to  the  Intro- 
duction of  tbe  official  analysis  was  that  the 
samples  had  not  been  tafc^  at  the  time  of 
sale  or  delivery,  as  required  by  the  statnte. 
A  reference  to  the  above-stated  facts  will 
show  that  the  purchasers,  when  the  fertUlsraa 
were  about  to  be  delivered  to  th^  requested 
the  agent  of  the  company  to  take  the  samples 
then.  He  was  too  busy  to  do  so,  and  request- 
ed the  purchasers  to  take  tbe  fertilisers  home; 
promising  to  call  In  a  few  days  to  take  the 
samples.  In  two  or  three  days  he  called, 
took  the  samples,  and.  In  company  with  tbe 
purchasers,  d^Mslted  them  with  the  ordinary. 


Under  these  drcnmstanees,  we  think  the  com- 
pany was  estcqn>od  to  raise  this  objectiui  to 
the  evidence  offered.  The  delay  waa  for  the 
ccmvenlence  of  the  plaintiff's  agent,  and  at 
his  request;  and  it  would  be  wrcmg  to  allow 
the  plaintiff  to  take  advantage  of  tbe  pm^ 
chasers  because  tb^  did  not  Insist  tbat  its 
agent  should  pursue  the  law  strictly. 

2.  Another  objection  made  to  ttie  introduc- 
tion of  tbe  analysis  of  Ibe  state  diemlst  was 
tbat  the  samples  had  not  been  properly  taken. 
The  evidence  on  this  point  waa  that  the  agent, 
after  tbe  bags  of  f ertlUaon  had  been  opea- 
ed,  used  In  one  case  a  knife,  and  in  tbe  other 
a  BpooOt  to  take  the  samjAes  from  the  bags. 
He  placed  the  samples  in  bottles,  sealed  the 
bottles,  and  delivered  them  to  tlie  ordinary. 
The  objection  raised  waa  that  the  samples 
came  from  the  top,  and  not  from  deeper  down 
in  tbe  sacks.  The  law  does  not  ^escribe 
how  or  In  what  manner  tbe  seller  shall  take 
samples.  It  seems  to  ja  that  If  he  totik  the 
samples,  knowing  the  object  for  wlUch  they 
were  wanted,  without  getting  any  of  the  fer- 
tnisera  from  tb»  middle  of  the  sacka,  and  was 
satisfied  with  this  method  of  taking  them,  be 
cannot  be  afterwards  heard  to  object  to  the 
analysis  on  the  ground  tbat  tile  samples  were 
not  ivoperly  taken  from  the  sacks.  To  de- 
cide otherwise  would  be  to  allow  a  asSlier  to 
take  advantage  of  his  own  wrong. 

8.  Section  1S74  of  the  Political  Oode  pro- 
vides that  "should  siUd  piuchaser,  after  hav- 
ing used  such  fertilizers  upon  bis  crops,  have 
reason  to  believe  from  the  yields  thereof  tbat 
said  fertUlaer  waa  totally  or  putiaUy  worth- 
less, he  sbsll  notify  the  sdler,  and  ai^y  to 
the  ordinary  to  forward  tbe  said  saniple 
*  *  *  to  the  state  chemist,"  etc.  One  at 
the  objections  raised  to  the  admission  In  evi- 
dence of  tiie  analysis  was  tiiat  the  defendants 
could  not  tell  in  Sepfeonber  whai  would  be 
the  yields  ot  their  crops  of  cotton,  and  that 
therefore  tbe  notice  was  given  too  eariy;  tliat 
at  the  time  it  was  given  tii^  were  not  aUe 
to  tell  what  would  be  the  yield,  and  an  anal- 
ysis made  after  so  early  a  notice  was  not 
authorised,  and  was  tiierefore  inadmissible  in 
evidence.  It  will  be  observed  tbat  tbe  statute 
does  not  say  at  what  time  the  notice  must 
be  given.  It  only  says  that  if  tiie  parchsser 
has  reason  to  believe,  from  tbe  yields  of  tin 
crops,  that  the  fertiliser  was  totally  or  par- 
tially worthless,  he  sbaU  give  the  seller  this 
notice  of  dissatisfaction.  Inasmuch  as  the 
statute  does  not  further  prescrlt>e  the  time 
when  the  notice  can  be  given,  we  tbSak  It 
a  question  for  the  Jury.  It  Is  fOr  the  jury 
to  say  when  a  purchaser  of  fertfllser  may  rea- 
sonably say,  fnm  the  yield  of  the  crop,  tiiat 
the  fertiliser  was  totally  or  partially  worth- 
less. Whether,  in  regard  to  a  cotton  cron  bo 
can  do  this  in  September  or  In  October,  we 
are  unable,  aa  matter  of  law,  to  determine. 
As  a  matter  of  opinion,  we  would  be  Inclined 
to  say  that  a  man  whose  business  it  was  to 
raise  cotton,  and  to  buy  ftortlllaers  for  K,  could 
make  at  leaat  a  reasonaMe  estlmata  as  to  the 
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effect  ot  the  fertilizer  apoD  Us  cn^.  Certala- 
ly  this  would  be  true  In  Bome  sections  of  the 
conntry.  and  wonld  possibly  not  be  true  In  oth- 
ers. All  this  would  be  tor  the  determination 
of  the  Joiy.  We  think  that  mOet  this  stat- 
ute, It  Is  not  necessary  that  the  crop  should 
have  been  gathered,  gbined.  and  baled  before 
the  yield  could  be  determined  so  as  to  give 
the  notice  to  the  seller  of  the  fertlllxer.  The 
statute  does  not  require  that  the  notice  should 
be  given  at  any  particular  time,  and  this  court 
being  unable  to  determine,  as  matter  of  law, 
when  It  should  be  glTen,  It  devolres  upon  the 
Jury  to  determine  In  tbis  case  whether  the 
notice  was  glTtoi  properly  and  In  due  time,  or 
was  glTOi  too  early.  Inasmuch  as  it  appears 
ttiat  there  wore  no  other  objections  to  the  ad- 
mission In  evidence  of  the  official  analysis, 
and  that  the  same  wu  in  other  reqtects  reg^- 
ular.  and  inasmudi  as  that  analysis  differed 
fnmi  the  guarantied  analysis  under  which  the 
fertiUxers  were  sold,  tiie  Judge  erred  In  ex- 
cluding the  .erldoKe  offered,  and  In  directing 
a  verdict  for  the  plaintiff.  Judgmmt  reven- 
ed.  All  the  Justices  concurring,  except  FIBH, 
J.,  abaent  on  account  of  alcknesB. 


SHIFLaiTT  Y.  CITY  OF  QBTDABTOWN. 
(Supreme  Court  of  Oeorgla.    May  12,  1900.) 

DBFBCnVB  8TRBETS— NBOLIOBNCB-QUBS- 

TION  FOR  JURT. 

There  being  testimony  warranting  a  find- 
ing that  the  municipal  BDtborltieB  had  negli- 
gently left  In  one  of  the  prlndpal  streets  of 
the  dty  a  dangerous  bole,  and  It  being,  under 
the  evidence  introdnced  hj  the  plaintiff,  who 
fell  therein  and  was  injured,  a  quettion  of 
fact  whether,  under  all  of  the  existing  drcnm- 
stances,  he  exercised  due  diligence  in  'endeav- 
oring to  avoid  the  fall,  the  case  should  hare 
been  submitted  to  a  jury,  and  not  disposed  of 
by  the  grant  of  a  nonsuit, 
(Syllabus  by  the  Court.) 

Srror  from  superior  court,  PoTOt  coonty;  Ol 
G.  Janes,  Judge. 

Action  by  W.  S.  Shiflett  against  the  city  of 
Cedartown.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Reversed. 

Fielder  &  Uundy,  for  plaintiff  In  error. 
Mr.  Sanders  and  John  K.  Davis,  for  def«id- 
ant  In  error. 

PBR  ODRIAM.  Judgment  reversed. 

FISH,  J.,  absent  on  account  of  sickness.  - 


THURMOND  v.  CBDAR  SPRING  BAPTIST 
(^HTTRCJH. 

(Supreme  Court  of  Georgia.   May  14,  1000.) 

REUOIOUS  BOCIBTT— ACmON  AGAINST. 

No  action  can  be  maintained  against  a  re* 
llgious  society,  when  sued  as  such,  when  such 
society  has  not  been  Incorporated,  nor  had  re- 
corded its  name  and  objects,  as  provided  by 
law.  The  members  of  such  society  are  liable 
on  its  contracts  aa  Joint  pronklaors  or  partnns. 
(Syllabus  by  the  ComcL) 


JBrntr  tnm  superior  court.  Polk  ooanty;  0. 
O.  Janes,  Jndgft. 

AetlMi  by  A.  &  Thurmond  against  the  Ce- 
dar Spring  Baptist  Ghm!^.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Af- 
firmed. 

Fielder  &  Mundy,  for  plaintiff  In  error. 
Wm.  Janes,  Jaa.  A.  Blague,  and  F.  A  Irwin, 
for  defendant  In  error. 

lATTLB,  J.  Thurmond  exhibited  a  petlthai 
against  fbe  Geder  Spring  Baptist  (%urch  and 
others.  He  alleged  that  lie  was  a  mechanic 
and  ccmtractor;  that  as  such,  In  1886^  he  con- 
tracted witii  13ie  Cedar  Spring  Baptist  CHinrch, 
by  and  tiurough  its  agents  and  bulling  com- 
mittee and  deacmis,  GHbson,  Bldiardson, 
Janes,  Howard,  Jackson,  uid  Stinsoo,  to 
erect  and  build,  for  the  Cedar  Spring  Baptist 
Oburch  a  new  church  building  on  a  lot  owned 
1^  said  church,  for  a  stipulated  price;  fliat  be 
completed  the  same  according  to  contract, 
enept  certain  parts,  and  as  to  those  the 
building  committee  telled  to  furnish  material, 
and  otherwise  prevented  bhn  from  doing  sd, 
averring  his  readiness  to  entirely  complete 
the  same  accordtug  to  contract  when  permit- 
ted by  said  dinrch;  that  the  cost  of  fully 
completing  It  would  not  exceed  tbe  sum  of 
920,  snd  his  failure  so  to  complete  waa  caused 
by  the  defendants,  who  would  not  allow  him 
to  do  80.  He  farther  shows  tbat  be  filed 
bis  claim  of  lien  against  said  cburdi  build- 
ing, and  the  land  upon  which  It  was  situated, 
and  that  the  deffendanta  were  due  him  9SG7 
balance.  The  suit  was  Instituted  to  oiforce 
his  Urai  against  llie  property.  To  this  peti- 
tion bofli  a  demurrer  and  an  answer  were 
filed  In  behalf  of  the  Cedar  Spring  Biqvtlst 
Ghurdi.  On  the  hearing,  a  motion  was  made 
to  dismiss  the  case  on  the  ground  that  It  did 
not  appear  that  the  Cedar  Spring  Bai»tlst 
Church  was  a  corpomtlMi,  and  the  case  was 
not  pnvwrly  brought  against  said  diurch. 
This  motion  sustained,  and  the  peUtioa 
was  dismissed;  to  which  niUng  the  plaintiff 
in  error  excepted. 

While  Olbson,  Richardson,  and  others  were 
named  as  the  building  committee  and  dea- 
cons of  the  dinrch,  wid  while  procns  was 
pri^red  against  them'  Individually,  no  Judg- 
ment was  asked  a^nst  either  ot  these  de- 
fendants. The  allegations  ot  the  petition 
treated  these  named  persons  .as  the  agente 
and  building  committee,  and  they  are  not 
sought  to  be  made  liable  to  the  plaintiff  for 
the  debt  The  claim  of  Hen  filed  Is  on  real 
estate  of  the  Oedsr  Spring  Baptist  Church, 
and  alleges  that  the  contract  for  the  erec- 
tion of  said  church  was  made  wIUi  said  pw^ 
sons,  who  are  designated  as  deacons.  There- 
fore, so  far  as  the  petition  concerned.  It 
must  be  held  to  be  a  suit  against  ttie  CJedar 
Spring  Baptist  Gburtih.  Further,  it  Is  net 
alleged  that  the  church  has  been  incorx>orated, 
which  might  have  been  daae  under  section 
2861  ot  the  Civil  Code^  nor  tbat  the  names 
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of  tbe  tnuteea  or  wScen  had  been  altered 
on  record,  nor  that  the  name,  style,  and  ob* 
jects  of  the  association  had  been  recorded, 
as  provided  In  section  2357  of  the  Gvll  Code; 
either  of  which  proceedinga  would  have  ren- 
dered tbe  church  capable  of  auing  and  being 
sned.  For  augbt,  then,  that  ap[>ears,  tli« 
church  was  a  voluntary  association  of  per- 
sons for  the  purpose  of  divine  worabip  and 
the  observation  of  religions  duty.  Josey  t. 
Trust  Co.,  106  Ga.  608,  32  8.  E.  62a  And 
tbe  rule  of  law  Is  that  no  association  of  per- 
sons can  appear  In  court  as  a  corporation, 
unless  organized  as  such  In  tbe  manner  pro- 
vided by  law.  Hawes,  Parties,  S  92;  Dicey. 
Parties,  p.  169.  It  must  be  borne  In  mind 
that  none  of  the  members  or  congregation  of 
the  church  are  sued  aa  such;  that  ft  does 
not  appear  whether  its  property  Is  held  by 
trustees  or  not.  but,  even  If  It  was,  the  trus- 
tees were  not  made  parties  defendant^  nor 
served.  In  the  case  of  Wilklns  t.  St  Mark'i 
Chorcb,  S2  Oa.  S61,  this  court  held  that  a  re- 
ligious society  which  is  not  incorporated  ac- 
cording to  law,  or  which  has  not  recorded  Its 
name  and  objects,  as  provided  by  the  Code, 
cannot  be  sued  as  such.  Its  qiemt)ers  are 
liable  on  Its  contracts  as  Joint  promisors  or 
partners.  And  In  the  case  of  Barber  r.  Al- 
bany Lodge,  73  Oa.  474,  a  demurrer  ore  tenus 
was  made  to  the  petition  when  the  case  was 
called  for'  trial,  which  was  sustained,  and, 
exception  being  taken,  this  court  ruled  that 
some  person  must  be  sued,  either  natural  or 
artificial;  that  no  person  waa  sned  In  tbe 
complaint  exhibited;  and  the  demurrer  was 
therefore  good.  Tbis  case  seems  to  be  con- 
clusive of  tbe  question  Involved,  and  it  must 
be  ruled  that  the  court  did  not  err  In  sna- 
talnlng  the  demurrer  and  dlamlaaing  the  pe- 
tition. Judgment  affirmed.  All  tbe  JnstiGes 
concurring,  except  FISH.  absent  ic- 
connt  of  alt^nesB. 


JONES  T.  CAMP. 
(Sapreme  Ooart  of  Oeor^.   Hay  13,  1900.) 

APPEAL— REVIEW. 

The  charKes  complained  of  were  In  sub- 
Btantlal  accord  with  the  settled  mlea  of  law. 
No  material  Instruction  was  omitted.  There 
waa  no  error  in  rejecting  testimony,  and  the 
evidence  fully  warranted  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  between  J.  M.  Jones  and  J.  L. 
Camp.  From  the  Judgment,  Jones  brings  er^ 
ror.  Affirmed. 

Q.  A.  H.  Harris  &  Son,  for  plalntUE  In  er- 
ror.  Dean  &  Dean,  for  defendant  In  error. 

PER  CURIAM.  Judgment  afflrmed. 

FIS^  J.,  absoit  on  account  of  slckiieM. 


LEWIS      DOUaLAS  COUNTZ  00-OFBRp 

ATIVE  STORE. 

(Supreme  Court  of  Oeorffla.   May  14.  19000 

HORTOAO^— PORDCIXSUBa-BXBCUnON- 
AFPIDAVIT  or  ILL&GAUTT. 

1.  Where  one  executed  and  delivered  to  an- 
other two  promissory  notes  and  two  mortga- 
ges, one  of  which  covered  described  land,  and 
specified  that  it  was  given  to  secure  the  pay- 
ment of  one  of  the  notes,  and  the  other  of 
wlilch  described  other  land,  and  specified  that 
it  was  given  to  secare  the  payment  of  tbe  oth- 
er note;  and  where  the  mortgagee  institated 
one  proceeding  for  the  foreclosure  of  both  mort- 
gages, and  tHereon  obtained  a  rule  absolute; 
and  where,  from  an  Inspection  of  the  entire 
record  of  that  proceeding,  it  manifestly  appears 
that  the  plainuEf  sought  to  snbject  to  the  sat- 
isfaction of  each  particular  mortgage  that  prop- 
erty only  which  was  therein  described,  and  the 
rule  absolutely,  fairly  construed,  is  to  this  effect, 
—it  was  proper  for  the  clerk  to  issue  execution 
accordingly,  and  the  duty  of  the  sheriff  to  en- 
force the  execution  as  issued. 

2.  In  the  light  of  the  entire  record,  tile  eonrt 
did  not  err  in  holding  tbat  tbe  defendant's  affi- 
davit of  illegality  was  not  well  taken. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court.  Douglas  coimty; 
0.  G.  Janes,  Judge. 

Action  Douglas  County  Ochoperatlve 
Store  against  W.  A.  Lewis.  Judgment  for 
plalntUC.   Defendant  teings  exior.  Affirmed. 

B.  O.  Or^gs,  for  plaintiff  In  error,  h.  Z. 
Doraett  and  Roberts  ft  Hntcbeson,  ttK  de- 
fendant In  error. 

PER  CURIAM.  Judgment  affirmed. 

FISH,  Jh  absent  on  acooont  of  slrlnwsi 


MAT  T.  STATE. 
(Supreme  Conrt  of  Oeorgla.  June  4.  1900.) 

I*AHCENT— NEW  TRIAL. 

Even  if  the  evidence  was  sufficient  to  show 
that  the  defendant  committed  tbe  larceny  with 
which  she  stood  charged,  a  new  trial  should 
nevertheless  have  been  granted,  becanse  no 

Itroof  was  made  of  the  valine  of  the  article  al- 
eged  to  have  been  stoioi.  nor  of  the  time  at 
which  the  larceny  was  araunitted. 
(Syllabus  by  tbe  Court.) 

Error  from  city  conrt  of  Bnmswick;  J.  D. 
Sparks,  Judge. 

Irena  May  was  convicted  of  larceny,  and 
IttlngB  error.  Reversed. 

Max  Isaac  tot  plaintiff  In  error.  J.  T.  Ool- 
son,  SoL  pro  tern.,  and  J.'  W.  Burnett,  ScL 
Gen.,  for  the  State. 

PER  CURIAM.  Judgment  revenped. 

FISH,  J.,  absent  on  accoimt  of  slckneas. 


SHINOLEUR  et  al.  v.  SWTPT  et  al. 
(Supreme  Court  of  Oeorgla.  June  4,  1900  ^ 

PLBADIMG— PBTITION— DOUUBRER. 

1.  A  petition  wherein  separate  and  dlstbiet 
causes  ci  action  against  dUfctent  d^endanta 


Digitized  by 


Google 


6a.) 


DAVIS  T.  SOUTH  SIDE  MFG.  00. 


223 


are  set  forth  la  demurrable  on  the  irroond  of 
muttifariousDess,  aod  also  on  the  ground  of 
misjoinder  of  parties,  when  there  are  no  allega- 
tions showing  joint  liability  save  loose  and  gen- 
eral charge*  of  fraud  and  collusioo,  which  do 
not  state  the  facts  upon  which  snch  charges 
are  based. 

2.  The  demnrrers  to  the  present  petition  8nf< 
ficiently  pointed  out  the  objections  thereto,  which 
were  of  tiie  nature  above  indicated,  and  the  court 
did  not  err  io  holding  that  these  demurrers  were 
well  taken,  or  in  dismissing  the  action. 

<SyllabQs  by  the  Court) 

Brror  from  superior  coor^  Mnaoogee  comi- 
ty; W.  B.  Butt,  Judge. 

Action  by  Shiogleur  &  Oo.  against  W.  B. 
Swift  and  othen.  Judgment  toe  defendants, 
and  plalntUZs  bring  error.  Affirmed. 

O.  B.  1%(nnaB,  Jr.*  J.  M.  CSillton,  and  H.  O. 
UcOntdien,  toe  piw<i»t*'^  In  error.  UcNelll 
ft  Lefry,  Charlton  BL  Battle,  and  Goetchloi  & 
Obiqip^  for  defendants  In  error. 

OOBB,  J.  Shinglenr  &  Oa.  biooght  anit 
against  Swift,  Jenkins,  the  Georgia  Ware- 
house, Storage  ft  Commission  Company  (here- 
inafter referred  to  as  the  "warehonse  com- 
pany"), and  the  Fourth  National  BanlE  of  Co- 
lumbus, Ga.  (hereinafter  called  the  "bank"). 
The  petition  alleged  that  Swift  had  been  em- 
ployed by  the  plaintiffs  to  purchase  and  ship 
cottMi  for  them,  and  to  draw  drafts  in  their 
name  npui  the  consignees  for  the  price  which 
they  bad  agreed  to  pay  for  the  cotton.  The 
petition  sought  to  set  forth  a  cause  ot  action 
against  Swift  for  a  failure  to  account  to 
plaintiffs  tm  the  difference  which  he,  as  their 
agrat,  had  paid  tor  the  cotton  purchased  by 
bim.  and  the  amooat  of  the  drafts  drawn 
Dpon  the  condgneea  to  whom  the  cotton  was 
shipped.  The  petition  sought  to  connect  Jen- 
kins with  these  transactions  by  showing  that 
he  was  the  payee  in  the  drafts  drawn  1^ 
Swift,  and  the  bank  by  showing  that  it  had 
collected  the  drafts,  deposited  the  money, 
and  failed  to  account  to  the  plalntllls  for 
the  full  amount  which  they  claim  to  be  due 
them.  As  to  the  warehouse  company,  the 
allegations  were  that  It  has  now  In  Its  pos- 
eession  a  certain  number  of  bales  of  cotton 
purchased  by  Swift  for  plaintiffs,  and  stored 
-with  it,  and  that  It  refuses  to  deliver  the 
same  io  plaintiffs;  but  there  was  no  prayer 
for  the  si>eclflc  recovery  of  this  cotton.  There 
were  averments  In  the  petition,  of  a  very  gen- 
eral nature,  that  all  of  the  defendants  had  col- 
luded together  for  the  purpose  of  defrauding 
plaintiffs.  The  prayers  were  for  an  account- 
ing between  plaintiffs  and  all  the  defend- 
ants, and  a  judgment  against  them  for  the 
amounts  due  by  each  of  them,  and  for  gen- 
eral relief.  To  the  petition  the  defendants 
filed  demurrers,  both  general  and  special, 
Bome  of  the  grounds  of  the  special  demurrers 
being  that  the  petition  was  multifarious,  con- 
tained a  misjoinder  of  parties  defendant,  and 
that  the  charges  of  fraud  and  collusion  were 
too  vague  and  Indefinite,  and  no  facts  upon 
-which  such  charges  were  based  were  set  forth. 
The  court  sustained  the  demurrers,  and  dis- 
missed the  petition,  and  the  plaintiffs  excepted. 


Uliere  was  no  error  in  sustaining  the  de- 
murrers. The  petition  was  clearly  multifari- 
ous, and  contained  a  misjoinder  of  parties 
defendant  The  plaintiffs  may  have  a  cause 
of  action  against  Swift  for  the  fraud  which 
It  is  alleged  he  perpetrated  upon  them.  They 
may  also  have  a  cause  of  action  against 

,  Jenkins  and  the  bank,  If  they  have  In  their 
possession  any  funds  belonging  to  plaintiffs, 
or  If  they  aided  and  abetted  Swift  In  de- 

i  frauding  his  principals.   If  the  warehouse 

I  company  has  in  its  possession  cotton  beloug- 

I  Ing  to  plaintiffs,  and  wrongfully  refuses  to 
deliver  It  up  to  them,  they,  of  course,  have  a 

.  cause  of  action  against  that  company.  But 
these  three  causes  of  action  cannot  be  united 
In  one  petition,  and  all  of  the  defendants  can- 
not be  sued  In  one  action  when  it  Is  charged 
in  merely  loose  and  general  terms  that  they 
colluded  together  to  defraud  the  i>laintlffs. 
No  facts  upon  which  such  charges  were 

I  based  were  set  forth,  and  the  averments  as 
to  this  matter  were  merely  conclusions  of 
the  pleader.  We  will  not  undertake  to  de- 
termine In  the  present  case  whether  the 
plaintiffs  have  a  cause  of  action  against  ai^y 
of  the  defendants  severally,  or  against  any 

I  two  or  more  of  them  jointly.  What  we  do 
hold  Is  that,  upon  the  state  ot  facts  alleged 
by  them,  they  cannot  maintain  one  action 
against  all  of  the  defendants  jolntiy,  or  unite 
In  one  petition  all  of  the  causes  of  action 
which  they  sought  to  declare  upon.  Judg- 
ment affirmed.  All  the  justices  concurring, 
accept  FISH,  absent  on  account  of  sick- 
ness. 


DAVIS  et  al.  T.  SOUTH  SIDB  IfFG.  00. 
et  aL 

(Supreme  Oonrt  of  Georgia.  Blay  12,  1000.) 

ACTION  ON  CONTRACT^FLEADINO— PRTVTrr. 

The  relief  sought  In  plaintiffs'  petition 
against  the  defendant  being  nased  upon  an  al- 
leged breach  of  a  contract  made  by  the  defend- 
ant with  another  party  alleged  in  the  petition 
to  have  acted  in  the  transaction  for  the  benefit 
and  in  the  interest  of  the  plaintiffs,  and  the  pe- 
tition tailing  to  chaige  that  the  defendant  had 
any  knowledge  that  the  party  with  whom  it 
dealt  was  acting  in  such  capacity,  and  not 
charging  defendant  with  notice  that  any  of  the 
plaintiffs  had  any  interest  in  the  contract,  or 
the  business  pertaining  thereto,  and  It  fuilher 
appearing  from  tlie  petition  that  the  defend- 
ant. In  a  suit  against  the  party  with  whom  It 
had  contracted,  had  obtained  a  judgment 
agalnBt  snch  party  individnally  on  account  of 
bis  violation  of  the  terms  of  the  contract,  it 
was  not  error  for  the  judge  to  sustain  a  demtir- 
rer  by  defendant's  counsel  to  the  petition  in  this 
case  on  the  ground  that  it  showed  no  privity  of 
contract  between  the  plaintiffs  and  defendant. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  B.  P.  Davis  and  others  against 
the  South  Side  Manufacturing  Company  and 
others.  Judgment  for  defendants,  and  plain- 
tiffs bring  error.  Affirmed. 

Dean  &  Dean,  for  plaintiffs  In  error. 
Wright  &  Bwlng,  for  defendants49  error.  . 
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IMWIB,  J.  ThlB  wM  M  Acaoa  brought 
against  the  defendant!  by  petitioners  ai  ten 
separate  and  distinct  partnerships.  In  each 
one  of  which  O.  H.  Miller  &  Son  are  alleged 
to  be  members.  The  petition  alleges  that 
petitioners  are  respectively  partnerships  en- 
gaged In  the  business  ot  raising  and  market- 
ing peaches  on  their  respective  partnership 
orchards,  situated  in  the  connties  of  Gordon 
and  Bartow:  that  G.  H.  Miller  ft  Bon  Is  a 
separate  partnership,  composed  of  O.  H. 
MlUer  and  John  O.  Miller,  and  as  snch  part- 
ners they  are  common  partners  with  said 
several  partnerships.  The  def«idant  Is  a 
nonresident  body  corporate,  created  nnda 
the  laws  of  Virginia,  with  no  agent  or  place 
of  business  within  the  state  of  Georgia,  and 
owns  no  property  within  the  state  of  Geor- 
gia, except  as  set  forth  la  the  petition.  The 
defendant  brought  its  suit  In  the  city  court 
of  Floyd  county  against  G.  H.  Miller  ft  Son 
for  the  purchase  money  of  the  crates  which 
were  contracted  to  be  furnished  mider  the 
contract  as  set  forth  in  paragraph  5  of  the 
petition.  In  which  cause  the  South  Side  Man- 
ufacturing Company  obtained  a  Judgment 
against  said  G.  H.  Miller  ft  Son  on  the  UStfa 
day  of  June,  1889,  tot  the  principal  liam  (tf 
$1,962.97,  besides  Interest;  and  that  upon 
said  Judgment  executlim  wIU  soon  issue,  and. 
J.  E.  Oiuup,  as  sheriff,  will  proceed  to  caH- 
lect  the  same,  unless  restrained  by  the  court 
The  petition  sets  forth  a  statement  that  the 
South  Side  Manu&ctuzing  Company  is  In- 
debted to  their  respective  partnerships  in 
certain  sums,  the  amount  of  indebtedness  to 
each  partnership  being  stated  In  figures 
posits  Its  nam&  In  the  fifth  paragraph, 
above  referred  to,  the  petition  charges  tiiat 
attachments  had  been  sued  out  by  the  sev- 
eral partnerships  against  the  Soutti  Side 
Manufacturing  Company,  returnable  to  the 
July  term,  1809,  of  Floyd  superior  cour^ 
and  each  of  said  attachmoits  had  been  Iot* 
led  by  service  of  summons  of  garnishment 
upon  G.  H.  Miller  ft  Son.  Declarations  had 
be«i  filed  in  each  of  the  attachment  suits. 
In  these  declarations  it  is  alleged  by  the 
respective  partnerships  that  under  the  terms 
of  the  partnership  contract  between  the  re- 
spective partnerships  It  was  the  special  duty 
of  G.  H.  Miller  ft  Son,  as  a  member  of  said 
respective  partnerships,  to  attend  to  procur- 
ing the  packages  necessary  for  shipping  the 
fruit  grown  on  said  several  partnership  or- 
chards, and  idso  to  attend  to  the  shipping 
and  sale  of  said  fmlt;  that  in  May,  1898, 
O.  H.  Miller  ft  Son,  In  behalf  of  and  fbr  the 
benefit  of  said  respective  partnerships,  made 
a  contract  with  defendant  the  South  Side 
Manufacturing  Company,  whereby  It  con- 
tracted to  sell  and  deliver  material  manu- 
factured for  the  construction  of  crates  to  be 
used  in  the  shipping  cf  peachM  from  the 
said  several  orchards.  In  said  contract  It 
was  agreed  that  all  of  said  material  should 
be  shipped  from  defendant's  factory,  begin- 
ning June  16,  1886,  and  that  oU  should  be 


shipped  befWe  Ju^  1.  ISfiS.  Wboi  said  con- 
tract was  made,  the  petition  charges  tliat 
the  defendant  knew  and  was  advised  1^ 
G.  H.  Miller  ft  Son  that  said  matertal  was 
to  be  used  for  the  constructiim  of  crates  in 
which  to  ship  peaches  grown  and  maturing 
In  the  peach  season  of  1898  to  markets  m 
large  cities:  and  was  further  advised  by 
Miller  &  Bon  that  the  peaches  would  be 
ready  for  shipment  during  the  latter  part 
of  June^  and  extending  into  ibf»  month  of 
July,  1898;  that  defendant  also  knew  it  was 
necessary  and  was  contemplated  betwem 
the  contracting  parties  that  said  material 
was  to  be  received  a  considerable  time  in 
advance  of  the  ripening  of  the  peatdies,  in 
order  tiiat  the  material  might  Iw  constructed 
into  Crates  tor  distribution  and  us^  and  tbat 
defendant  knew  that,  "unless  said  material 
was  received  in  due  time,  there  would  be 
preat  and  special  loss  to  petiUtmen  on  ac- 
count of  ripening  and  rotting  of  peachesL" 
Tb^  defendant  failed  to  carry  out  Its  eon- 
tract  to  ship  said  crate  material  at  the  time 
and  as  agreed  aptm,  but  shipped  the  same 
too  late  to  afford  an  opportunity  to  construct 
said  material  Into  crates  In  time  to  meet 
the  necesdties  aai  requlremmta  fw  the 
shlpmMit  of  petiticmers*  peaches  ss  the  same 
matured.  By  reason  of  defendant's  tellure 
to  carry  out  Ito  contract,  as  aforesaid,  plain- 
tiffs suffered  great  loss  and  damage^  which 
thi^  alleged  was  particularly  set  fwth  in 
their  declarations  in  attachment.  Petttioo- 
ers  bring  this  suit  in  aid  ctf  their  several 
attaf^ments,  alluring  they  have  reason  to 
believe  that  said  Camp,  sheriff,  vrlll  proceed, 
when  execution  has  been  Issued  on  said  Judg- 
ment in  favor  of  defendant  against  G.  H. 
Millffl  ft  Son,  to  collect  the  same  by  levy 
and  sale  of  the  property  of  said  Miller  ft 
Son,  without  regard  to  the  summons  of  gar- 
nishment served  upon  said  Miller  ft  Son,  and 
to  pay  over  said  sum  so  collected  to  said 
South  Side  Manufacturing  Company,  and 
the  same  will  be  by  It  carried  beyond  the 
state  of  Georgia.  Petitioners  pn^  for  an 
injunction  restraining  the  sheriff  from  col- 
lecting the  del>t  from  G.  H.  MiUer  ft  Son, 
and  restraining  the  South  Side  Manufactur- 
ing Company  from  proceeding  to  collect  tt 
and  asking  that  the  fund  be  ordered  held  by 
Miller  ft  Son,  subject  to  the  <nder  of  the 
court,  to  await  the  final  determination  of 
said  attachment  cases;  and  If  the  plaintiffs 
In  said  attachment  cases,  or  any  of  them, 
should  prevail,  that  the  same  be  paid  out 
pro  rata,  according  to  the  amount  of  their 
said  several  attainment  Jodgmmts.  To 
this  petition  a  demurrer  was  filed  by  the  de- 
fendants on  the  graeral  grounds  that  It  did 
not  set'  forth  a  cause  for  injunction  as 
prayed  for,  and  on  several  8[>ecial  grounds: 
Among  the  special  grounds  are  the  follow- 
ing: That  the  petition  set  forth  no  privity 
between  petitioners  and  the  South  Side  Man- 
ufacturing Company;  that  the  private  duties 
of  Miller  ft  S<m  under  articles  of  partnership 
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undisclosed  or  unknown  to  the  South  Side 
Manufacturing  Company  cannot  bind  said 
company;  that  the  knowledge  of  the  sub- 
contracts to  which  material  Is  to  be  applied 
and  used  In  filling  does  not  make  the  sub- 
contractors prWies  with  the  South  Side  Man- 
ufacturing Company,  and  liable  on  the 
breach  of  the  original  contract  to  said  sub- 
contractors; that  paragraph  S  of  the  petl-- 
tlon  alleges  the  suit  and  Judgment  obtained 
by  the  South  Side  Manufacturing  Company 
against  6.  H.  Miller  &  Son  on  this  same  al- 
leged contract  The  defendants  in  that  salt 
referred  to  filed  pleas  for  these  same  spe- 
cial damages,  alleging  the  same  breadi  of 
contract  here  alleged,  but  withdrew  them, 
and  allowed  Judgment  to  be  rendered  ag^nst 
them  as  alleged  in  the  petition.  The  mat- 
ters sued  on  In  said  attachments  are  res 
adjndlcata.  That  a  partnership  cannot  gar- 
nish one  of  its  members.  A  plaintiff  cannot 
garnish  himself.  The  petition  alleges  that 
6.  H.  Miller  A  Son  In  said  contract  acted 
for  and  la  behalf  of  petitioners,  and  there- 
fore Miller  &  Son,  defendants  In  fl.  fa.  and 
Id  garnishment,  are  alter  ego  of  petitioners. 
The  garnishees  are  in  prirlty  with  and  rep- 
resent the  plaintiffs  In  attachment  in  the 
proceedings,  and  It  Is  contrary  to  the  prin- 
ciples of  Jurisprudence  or  good  conscience 
to  permit  them  to  charge  themselves  as  gar- 
nishees; and  petitioners  hare  filed  no  bond 
in  this  behalf  to  cover  damages  and  costs 
that  defendants  may  sustain,  and  have 
failed  to  deposit  said  money  due  upon  said 
Jodgmmt  in  court,  but  seek  to  retain  pos- 
session of  the  same.  The  court  sustained 
this  demurrer,  to  which  Judgment  plalntUfs 
In  error  except 

It  appears  from  the  above  petition  that  the 
plaintiffs,  AS  10  separate  partnerships,  were 
engaged  In  the  business  of  growing  and  mar- 
keting peaches  in  the  counties  named,  each 
firm  being  composed  of  three  members,  and 
Miller  &.  Son  being  two  of  the  three  In  each 
case.  It  seems  by  a  partnership  agreement  of 
each  firm  Miller  ft  Son  were  charged  with 
the  duty  of  procuring  for  the  firm  each  season 
crates,  for  marketing  Its'  frnlt  and  that  In 
May,  1888,  they  made  with  the  defendant 
South  Side  Manufacturing  Company  a  con- 
tract for  the  purchase  of  crate  materiaL 
How  many  is  not  stated.  It  was  to  be  used 
for  the  purprae  of  shipping  peaches.  While 
the  petition  declares  that  the  purchase  was 
made  on  behalf  and  for  the  benefit  of  the  re- 
spective partnerships,  It  is  nowhere  alleged 
that  the  South  Side  Manufacturing  Company 
knew  this  fact,  nor  is  it  alleged  what  propor- 
tion was  Intended  for  each  firm,  nor  that  the 
defendant  knew  that  the  material  was  bought 
for  or  to  be  used  by  any  other  persons  than 
Miller  A  Son  themselves.  It  further  appears 
that  the  defendant  sued  Miller  &  Son  on  that 
contract  for  the  purchase  money  of  the  ma- 
terial, upon  which  It  obtained  a  Judgment; 
and  that  after  this  these  10  firms  brought 
th^  10  several  attachment  suits  against 
86B.B.-15 


the  defendant,  anfl  garnished  Miller  &  Son 
to  reach  this  purchase-money  debt  in  Judg- 
ment While  the  petition  Is  not  by  any 
means  clear  or  definite  in  Its  allegations,  yet 
we  think  the  above  Is  a  fair  statement  of 
Its  purpose.  There  Is  not  only  nothing  In  It 
that  changes  any  contract  between  the  de- 
fendant and  any  one  of  the  partnerships 
suing  as  plaintiffs  In  this  case,  but  not  even 
any  knowledge  or  intimation  of  the  fact  that 
the  firm  of  Miller  &  Son,  with  whom  the 
defendant  did  actually  contract  and  deal, 
were  agents  for  these  particular  plaintiffs, 
or  were  Interested  with  them,  or  any  one  else, 
aa  co-partners  In  this  business,  was  alleged. 
Miller  &  Son  made  with  the  defendant  but 
a  single  contract  In  their  own  name,  on  their 
own  credit  and  for  a  single  purchase.  Aa 
contended  by  counsel  for  defendant  In  error, 
this  could  not  be  the  contract  of  the  10 
firms  Jointly,  for  Miller  &  Son  were  not 
partnera  of  them  jointly,  but  of  each  separate- 
ly, and  It  cannot  be  the  contract  of  each  one 
or  of  any  one  of  the  different  partnerships. 
We  think  It  a  fair  inference  from  the  plead- 
ings to  say  that  Miller  &  .Son,  Instead  of 
undertaking  to  make  separate  contracts  for 
each  of  these  firms,  elected  to  make  In  their 
own  right  a  single  contract  for  the  purchase 
In  gross  of  such  a  quantity  of  material  as 
they  estimated  to  be  sufficient  for  these  part- 
nerships, and  Intended  to  distribute  among 
these  firms  as  their  interests  m^ht  severally 
require.  It  Is  manifest  that  the  defendant's 
single  contract  with  parties  known  to  It  and 
for  a  single  transaction  by  wholesale,  could 
not  without  Its  consent  be  split  Into  sepa- 
rate contracts  with  unknown  parties.  We 
think,  therefore,  that  the  most  obvloue 
ground  of  the  demurrer  which  the  court  be- 
low was  clearly  right  In  sustaining  was  that 
the  petition  upon  Its  face  showed  no  privity 
of  contract  between  the  plaintiffs  apd  these 
defendants.  Even  upon  this  ground  alone, 
then,  the  court  did  right  In  sustaining  the 
demurrer  to  the  petition,  and  we  deem  It 
unnecessary  to  enter  into  any  discussion  of 
the  other  grounds  In  the  demurrer.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  FISH,  absent  on  account  of  dck- 
ness. 


PLOTD  V.  WOODS. 

(Supreme  Court  of  Oeorgia.    May  16,  1900.) 

SAIiB— FRAUDULBNT  RBPRBSBNTATIONS— 
RELIANCE. 

Although,  pending  negotiations  for  the  pur- 
chase of  an  article  of  personalty,  the  seller  may 
knowlnely  have  made  false  representations  as 
to  its  character  and  qualitieB,  yet  where  such 
negotiations  finally  resulted  In  the  making  of 
an  express  agreement  whereby  the  purchaser 
undertook  to  buy  the  "property  entirely  upon 
bis  own  judgment  waiving  all  defects,  either 
patent  or  latent"  as  well  as  "the  Implied  war- 
ranty npon  the  part  of  the  seller"  raised  by 
law,  "that  he  knows  of  no  latent  defects  andis- 
dosed,"  such  purchaser  cannot  be  heard  to 
set  op  In  defense  to  an  action  on  the  contract 
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that  In  point  of  fact  he  did  not  purchase  upon 
his  own  judgment,  but  upon  the  faith  of  the 
iseller'a  false  and  fraudulent  represeatations 
made  pending  the  negotiations  which  led  np.  to 
the  sale. 
(ISyllnbua  by  the  Co  art) 

Krror  from  superior  court,  Donglu  cotmty; 
G.  6.  Janes,  Judge. 

Action  hy  E.  Floyd  agaloat  F.  A.  Woods. 
Judgment  tor  defendant,  and  plaintiff  brings 
error.  BeTened. 

L.  Z.  Donett  and  J.  F.  GollghtlT.  for 
plaintiff  In  error.  Jctia  Y.  Edge  and  A.  L. 
Bartlett^  for  defoidant  In  error. 

LUMPKIN,  P.  J.  The  record  discloses 
that  Woods  purchased  from  Floyd  a  buggy, 
glTlng  therefor  a  promissory  note,  which  aiso 
embraced  a  mortgage  upon  tbe  buggy.  In 
this  instrument  was  the  following  clause: 
"It  is  expressly  understood  and  agreed  that 
the  property  for  which  this  note  is  given  is 
sold  without  any  warranty,  expressed  or  Im- 
plied, on  the  part  of  the  seller;  and  tbe  par- 
chaser  buys  said  property  entirely  upon  his 
own  judgment,  waiving  all  defects,  either 
patent  or  latent  The  purchaser  waives  the 
Implied  warranty  upon  the  part  of  the  seller 
as  contemplated  In  section  2051  of  the  Oode 
of  Georgia,  and  agrees  not  to  plead  failure 
of  consideration  or  any  other  plea  to  an  ac- 
tion that  may  be  founded  upon  this  note." 
Floyd  made  an  affidavit  in  due  form  for  the 
purpose  of  enforcing  the  mortgage  lien  or- 
ated as  above  stated,  and  an  aecution  Issued 
thereon  was  duly  levied.  In  resistance  to 
this  foreclosure,  Woods  filed  an  affidavit  ad- 
mitting the  execution  of  the  note,  but  setting 
up,  In  substance,  the  defense  that  the  Instru- 
ment in  question  waa  given  for  a  buggy  which 
the  plalntiflT  falsely  represented  to  be  new, 
whereas  it  was  an  old  buggy  "fixed  over,  and 
almost  worthless."  The  issue  thus  formed 
came  on  to  be  heard  In  the  magistrate's  court, 
when  the  defendant  amended  his  pleadings  by 
alleging  "that  the  plaintiff  perpetrated  a  fraud 
on  him  in  this,  to  wit:  Plaintiff  represented 
the  buggy  to  be  a  new  one,  which  was  untrue, 
the  buggy  being  an  old  one  patched  up  and 
painted  over,  which  this  defendant  did  not 
know  at  the  time  of  the  sale,  and  deceived 
this  defendant  with  the  paint  on  the  buggy. 
The  plaintiff  knew  all  these  facts,  and  this 
defendant  did  not  know  the  defects  in  the  old 
buggy.  Defendant  says  that  had  he  knew 
the  trouble,  and  condition  of  the  buggy,  he 
would  not  have  bought  thesame."  The  magis- 
trate sustained  a  motion  made  by  plaintiff's 
counsel  to  strike  the  defendant's  "plea,"  hold- 
ing that  he  could  file  no  defense  for  the  rea- 
son that  he  had  expressly  contracted  In  writ- 
ing not  to  make  any  defense  to  any  action 
that  might  be  founded  upon  the  note.  A 
Judgment  in  favor  of  the  plaintiff  was  there- 
upon entered,  and  the  defendant  filed  a  peti- 
tion for  certiorari,  containing  a  sdngle  assign- 
ment of  error,  tIe.  that  the  magistrate  erred 
In  holding  that  the  defendant,  becanae  of  the 


above-quoted  stipulation  In  the  contract  had 
no  right  to  make  any  defense  to  the  pro- 
ceeding Instituted  by  the  plaintUC.  The  su- 
perior court  sustained  the  certlorui.  and  the 
plaintiff  excepted. 

Our  conclusion  Is  that  the  right  result  was 
reached  in  the  magistrate's  court.  We  do  not, 
however,  predicate  our  decision  upon  the  Idea 
that  the  defendant  was  cut  off  from  making 
a  defense  because  he  contracted  not  to  do  so, 
but  upon  the  ground  that  the  defense  actually 
Bought  to  be  made  was  wholly  without  merit 
The  gist  of  it  was  that  although  the  defend- 
ant had  freely  and  voluntarily  signed  the  con- 
tract with  a  full  knowledge  of  Its  terms,  one 
of  which  was  that  he  was  buying  the  property 
"entirely  upon  his  own  Judgment,  waiving  all 
defects,  either  patent  or  latent"  he  was  nevet- 
theless  misled  and  deceived  by  false  represen- 
tations made  by  the  plaintiff  pending  the 
negotiations  leading  up  to  the  pnrchase. 
Granting  that  as  matter  of  fact,  the  plaintiff 
did  knowln^y  make  false  representations,  and 
that  the  defendant  really  placed  reliance 
thereon.  It  does  not  follow  that  as  matter  of 
law,  he  was  defrauded.  It  is  certainly  pos- 
sible for  one  to  purchase  an  article,  taking  all 
the  chances  as  to  its  valns/or  gnalltles;  and, 
if  there  ever  was  a  case  of  this  kind.  It  la  the 
oae  now  before  u&  The  defendant  not  only 
contracted  as  Just  Indicated,  but  he  expressly 
stipulated  that  the  sale  to  him  was  "without 
any  warranty,  express  or  Implied,  upon  the 
part  of  the  seller,"  and  farther  agreed  to 
waive  "the  Implied  warranty  upon  the  part 
of  the  seller  as  contemplated  In  section  2661  of 
the  Oode  of  Georgia,"  then  of  force  <now  see- 
tion  S555  of  the  Olvll  Code).  It  is  to  be  noted 
that  under  this  section  the  seller,  "unless  ex- 
pressly or  from  the  nature  of  the  transaction 
excepted,"  warrants  that  "he  knows  of  no 
latent  defects  undisclosed."  The  defendant 
does  not  In  the  defense  which  he  sought  to 
make,  pretend  that  be  did  not  fully  nndeiv 
stand  and  voluntarily  agree  to  all  the  stipula- 
tions contained  in  the  contract  signed  by  him. 
In  the  face  of  these  express  stipulations,  be 
cannot  be  heard  to  assert  that  he  contracted, 
not  "upon  bis  own  Judgment**  as  In  his  writ- 
ten contract  he  onequlvocally  dedares.  but 
upon  the  faith  of  false  and  fraudulent  repre- 
sentations made  by  the  seller  pending  the 
negotiations  which  led  up  to  the  sale.  When 
an  agreement  fredy  and  voluntarily  entered 
Into  la  reduced  to  writing,  the  instrument  or 
instruments  evidencing  the  same  must  con- 
trol; for  there  is  a  conclusive  presumption  of 
law  that  all  previous  negotiations  are  merged 
Into  the  contract  as  finally  consummated, 
and  extrinsic  evidence,  whether  oral  or  writ- 
ten, which  relates  merely  to  sncb  negotiations, 
cannot  be  received  to  add  to,  vary,  or  contra- 
dict the  writing  or  writings  wherein  such  con- 
tract Is  contained,  If  the  terms  thereof  be 
expressed  In  language  which  Is  plain  and  un- 
ambiguous. If  follows  that  although  the  sel- 
ler may,  pending  such  negotiations,  knowingly 
make  false  representatlMis  concerning  the  ar- 
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tide  which  Is  the  snfaiJect-m&tter  of  sale,  yet 
if,  before  the  contract  Is  finally  consummated, 
be  puts  the  purchaser  upon  his  guard  by  In- 
sisting that  the  latter  must  undertake  to  huy 
solely  upon  his  own  Judgment,  viz.  to  deal  at 
arm's  length,  he  cannot  successfully  urge  In 
a  court  of  Justice  that  he  has  been  deceived 
and  defrauded,  for  the  simple  though  abun- 
dant reason  that  under  the  circumstances  he 
was  not  warranted  in  placing  any  reliance 
whatever  oa  what  the  seller  may  previously 
have  said. 

As  the  magistrate  was  right  In  striking  the 
defendant's  plea  of  fraud,  It  makes  no  dif- 
ference upon  what  reason  such  action  was 
based,  and  the  superior  court  erred  in  set- 
ting aside  the  Judgment  of  the  Justice's  court 
Jodgment  reversed.  All  the  Justices  con- 
annng,  exeqit  FISH,  absent  on  account  of 
sicbneai. 


STALLINGS  t.  NEWTON,  Sheriff,  et  al. 
(Supreme  Court  of  Georgia.  May  16,  1900.) 
DEED— DBLIVBRY— REOISTRATION. 

1.  Delivery  of  a  deed  conveying  real  property 
la  essential  to  Its  validity,  and  is  only  com- 
plete when  ttie  deed  is  accepted. 

2.  A  proper  and  legal  registry  of  an  Instm- 
ment  raises  a  presumption  of  deliveir  sufficient 
to  establish  the  fact  unless  rebutted.  An  un- 
authorized registry  raises  no  such  presumption, 
and  in  that  case  the  validity  of  the  instrument 
is  not  established  until  debvery  is  affirmatlTe- 
ly  shown. 

(Syllabus  by  the  Court) 

Error  from  superior  coart,  Monroe  coontr; 
£.  J.  Reagan,  Judge. 

BiU  by  Ida  L.  Stalllngs  against  6.  W. 
Newton,  aherltt,  and  others.  Decree  for  de- 
fendants, and  plalntUt  brings  error.  Re- 
versed. 

John  F.  Bedding,  for  i^alntlff  In  error.  Cbt 
bonlsa  A  WllUngbam  and  King  ft  Bpaldlns, 
for  defmdants  In  error. 

hlTTLB,  T.  Ida  L.  Stalllngs  exhibited  to 
the  Judge  of  thie  snperlw  court  a  bill  praying 
an  injunction,  in  whtcli  she  alleged  that  she 
was  the  wldo«  of  0.  (X  Stalllngs,  deceased; 
tbat  she  was  the  head  of  a  family  consisting 
of  herself  and  fire  minor  children;  that  in 
April,  1880,  her  basband  was  largely  Involved 
in  debt  and  voluntarily  executed  a  deed  to 
ber.  conveying  a  certain  tract  of  land  In  Mon- 
roe county.  Sbe  alleges  that  she  had  no 
knowledge  of  the.  Intention  of  her  husband 
to  make  her  a  deed  of  gift  tji  said  land;  that 
tn  October,  1880;  sbe  repudiated  the  deed  of 
gift,  which  «he  alleged  bad  never  been  deliv- 
ered to  her,  and  elected  to  take  a  homestead 
In  the  land  as  the  property  of  her  husband; 
that  she  made  application  to  the  ordinary  of 
said  connty.  <hl  the  refusal  of  ber  husband  so 
to  da  And  had  set  apart  for  the  benefit  of 
herself  and  mliwr  children  a  homestotd  In 
the  land,  which  was  described  In  the  deed 
from  ber  husband  to  braself.  She  further 
alleges  that  Igr  Intimidation  and  duress,  h« 


hasband  forced  her,  subsequent  to  the  set- 
ting aside  of  the  homestead,  to  sign  an  appli- 
cation to  borrow  money,  giving  the  said  land 
as  security;  that  she  never  received  any 
money,  and  had  nothing  to  do  with  the  trans- 
action, other  than  to  sign  the  papers  pre- 
sented; that  her  husband  died  subsequently, 
and  the  debt  for  the  borrowed  money  was 
never  paid;  that  the  notes  given  for  the 
same  were  sued  to  Judgment  and  the  execu- 
tion Issuing  thereon  was  levied-  on  the  land 
which  1b  included  in  the  homestead,  whitdi 
was  duly  advertised  and  sold  by  the  sheriff, 
and  purchased  t<a  the  plaintiff  In  execution. 
She  alleges  that  the  sheriff  and  the  attorn^ 
for  the  plaintiff  In  aecntion  threaten  to  dla- 
possess  petitioner  firom  ber  homestead,  tbat 
they  are  Interfering  VFlth  her  taumts,  and 
are  seeking  to  obtain  possession  and  omtrol 
of  said  land.  Sbe  thereopon  prays  for  an 
Injunction  to  restrain  the  sheriff,  and  B.  S. 
WlUlngham.  attorney  for  HatUe  n.  Stanly, 
a  nonre^ent,  who  was  the  plaintiff  in  exe- 
cnttcm,  from  Interfering  further  with  her  In 
tbe  posaesshm  and  control  of  such  land,  and 
that  such  injunction  be  made  permanent 
The  petitlcm  la  verified.  On  Its  presentation 
a  rule  was  granted  calling  on  the  defendants 
to  show  cause  why  tbe  injunction  should  not 
be  granted,  and  a  restraining  order  In  terms 
of  the  prayer  of  the  petition  was  gruited 
until  tbe  hearii^.  At  the  hearing  ^e  de- 
fendants presented  an  answer,  making  snb- 
stantlally  the  following  case:  That  when 
the  husband  of  the  petitioner  made  the  deed 
in  1880  he  was  seised  of  said  land,  and  had 
a  right  to  convey  the  same,  and  that  he  did 
convey  It  by  warranty  deed,  which  was  fully 
executed,  recorded,  and  dcUvered  on  the  29fb 
of  April,  1880;  fliat  under  said  deed  petltlMi- 
er  remained  In  posseesion  until  dispossessed 
by  tbe  sheriff.  It  Is  denied  that  the  petition- 
er repudiated  the  deed,  and  denied  that  she 
had  any  right  to  have  had  a  homestead  set 
apart  out  of  tbe  land  described  therein. 
They  further  aver  that,  when  the  notes  given 
tor  the  land  bj  the  petitlMier  were  sued  on, 
she  appeared  and  filed  rarious  pleas,— among 
others,  the  pleas  of  usury  and  duress;  that 
the  money  was  borrowed  to  pay  her  hus- 
band's debt  The  Jury  returned  a  verdict 
against  ber  on  each  and  all  of  said  pleas. 
It  la  averred  that  when  execution  was  Is- 
sued from  the  Judgment  rendered  on  the 
notes  for  borrowed  numey  In  favor  of  Mrs. 
Stanley,  the  land  was  junperly  advertised 
and  sold,  and  purchased  by  the  plaintiff  tn 
execution,  and  that  afterwards  the  sheriff, 
who  is  one  of  the  defendants,  and  tbe  attor- 
ney at  law  for  Mrs.  Stanley,  went  to  the  land 
for  tbe  purpose  of  putting  petitioner  out  of 
possession;  that  thereupon  she  surrendered 
the  possession  under  an  agreement  that  sbe 
might  keep  tbe  premises  until  December, 
1899,  and,  falling  to  give  this  possession,  sbe 
was  subsequently  evicted,  but  bas  recently 
entered  upon  and  forcibly  taken  possession 
of  the  premises,  and  Is  now  luddlng  the  same 
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wlthont  any  claim  ot  rigbt  or  title.  Tlie  evi- 
dence at  the  hearing  was  anbstantlally  aa 
ft^owa:  The  petitioner  testified  that  her 
hoahand  died  In  1892;  that  since  his  death 
she  had  lived  opon  the  land  which  she  claims 
as  a  homestead,  together  with  her  five  minor 
children,  the  oldest  of  which  Is  about  17  years 
of  age;  that  she  Is  now  In  possession,  and 
that  In  April,  1880,  her  husband  made  her  a 
deed  of  gift  to  said  land,  which  includes  the 
homestead;  at  that  time  he  was  in  debt  to 
a  number  of  persons,  and,  such  deed  being 
TOld  as  to  creditors,  she  abandoned  the  same, 
and  made  api^icatlon  to  have  the  land  de- 
scribed in  the  deed  set  aside  to  her  as  a 
homestead,  the  same  being  the  property  of 
her  husband,  and  be  refusing  to  make  such 
application.  She  further  testified  as  to  the 
fact  of  the  sale;  the  attempted  Interposltlcm 
of  a  claim  by  her;  and  that  the  sheriff,  one 
of  the  defendants,  together  with  the  attor- 
ney for  the  plaintiff,  came  to  her  house,  and 
moved  out  her  goods,  which  she  immediately 
removed  Into  another  house  on  the  same 
land,  without  objection;  that  she  la  now  In 
poBsession,  and  has  been  continuously  so. 
The  petition  for  homestead,  together  with 
subsequent  proceedings,  and  the  approval  of 
the  ordlhary,  all  app^ring  to  be  regular, 
were  Introduced  In  evidence.  The  defend- 
ants* evidence  tended  to  show  the  eviction 
<hF  the  petitioner  from  the  land  by  the  sheriff, 
and  by  agre^nent  It  was  shown  that,  in  de- 
fense of  the  suit  instituted  on  the  notes  giv- 
en by  the  petitioner  for  the  borrowed  money, 
ahe  filed  the  several  pleas  named  in  the  de- 
f«idants'  answer,  and  that  a  verdict  waa 
rmdered  against  her  on  said  pleas.  There 
was  also  Introduced  for  the  defendants  a 
deed  signed  by  petitioner  conveying  to  Hat- 
tie  B.  Stanley  certain  lan^  In  Monroe  county 
tor  the  oonaidraatlon  of  |800,  reciting  that 
the  conveyance  was  made  to  secure  the  pay- 
meat  of  9300,  with  interest  thereon;  also  an 
instrument'  signed  by  the  petitioner  constitut- 
ing J.  J.  Bogers  her  agent  to  negotiate  a 
loan  for  her  ot  $300,  to  be  secured  by  a  mort- 
gage or  absolute  deed  to  her  form  In  Mon- 
roe county.  Bogers  testified  that  he  made 
the  loan  to  the  petitioner;  that  she  spoke 
to  him  about  It,  and  signed  the  application; 
that  when  the  money  came  he  notified  her, 
and  she  came  to  his  office  and  signed  the  pa- 
pers, and  he  paid  the  money  over  to  her. 
This  evidence  was  denied  to  be  true  Xij  the 
petltlcmer  In  rebuttal.  It  further  appeared 
that  after  the  sale  the  sheriff  executed  a 
deed  to  Mrs.  Stanley  to  the  property.  De- 
fendants also  introduced  what  purported  to 
be  a  deed  from  C.  C.  Stallings  to  Ida  L.  StaU- 
Ings,  the  material  part  of  which  is  only  re- 
ferred to.  The  Instrument  bore  date  April 
29,  1880.  The  consideration  recited  was  the 
love  and  respect  which  tbe  grantor  had  for 
his  wife,  Ida  StalUngs.  It  th^  purported  to 
convey  to  Ida  Stallings  all  the  property  of 
the  grantor,  both  real  and  peraonal,  which 
the  grantor  owned,  and  then  specifically 


named  116  acres  of  land  which  It  was  ad- 
mitted embraced  the  land  described  In  the 
homestead,  together  with  all  the  crops  grow- 
ing and  made  on  siUd  place  during  the  year 
1880.  As  it  appears  In  the  record,  this  In- 
Btniment  Is  simply  signed  by  Cl  C.  Stallings, 
without  an  attestation  dauae,  and  does  not 
bear  on  Its  face  any  recitation  or  evidence 
that  it  was  signed,  seeled,  and  delivered  by 
the  grantor,  nor  are  the  names  of  any  wit- 
nesses attached  thereto.  By  an  entry  It  ap- 
pears to  have  been  recorded  on  tbe  29th  of 
April,  1880.  The  Judge  refused  the  Injunc- 
tion, and  the  petitioner  excepted. 

Under  the  evidence  In  this  case,  all  legal 
questions  save  one  are  easily  eliminated. 
After  the  Judgment  had  been  rendered  against 
the  petitioner.  It  was  entirely  too  late  for 
her  to  raise  the  question  as  to  her  liability 
on  the  notes  given  for  the  borrowed  money. 
The  questions  of  usury,  duress,  and  other 
matters  of  defense  were  settled  by  the  Judg- 
ment against  her,  which  must  be  taken  aa 
final  and  conclusive  of  the  various  facts  in- 
sisted on  in  her  petition  as  avoiding  her  lia- 
bility, and  that  Judgment  created  a  good  and 
valid  lien  on  all  of  her  property,  which  it 
was  the  plaintiff's  right  to  enforce.  The 
sole  question  which  remains  Is  whether  she 
had  title  to  the  land  which  ahe  conveyed  to 
Mrs.  Stanley  aa  security  for  tbe  debt  under 
the  conveyance  made  to  her  by  her  husband. 
If  she  had,  the  Injunction  was  properly  re- 
fused; if  she  had  not,  but  held  It  as  the 
beneficiary  of  a  homestead  set  aside  out  of 
the  property  of  her  husband,  then  the  Instru- 
ment executed  by  her  was  of  no  effect,  and 
the  Judgment  rendered  on  the  notes  given 
created  no  lien  on  the  land  set  apart  It  can- 
not make  any  difference,  If  the  homestead  Is 
valid,  whether  she  did  or  did  not  at  the 
time  she  borrowed  the  money,  repres^t  that 
the  land  belonged  to  her,  and  that  it  was  un- 
incumbered. In  the  case  of  Bank  v.  Dicldn- 
son,  83  Ga.  711,  10  S.  E.  446.  It  was  ruled 
that,  where  a  wife  created  a  mortgage  on 
land  whkdi  had  previously  been  set  apart 
out  of  her  husband's  estate  as  a  homestead, 
she  was  not  estopped  from  denying  the  va- 
lidity of  such  mortgage.  In  tbe  opinion, 
which  was  delivered  by  our  present  Chief 
Justice,  It  Is  declared  that  "there  Is  no  law 
which  will  prevent  her  from  denying  In- 
capacity to  make  this  particular  contract 
She  or  any  one  else  can  clahn  the  imtectioD 
ot  tbe  constitutional  provision  denying  her 
or  them  the  right  to  make  such  a  contract" 
If  the  homestead  was  legally  set  apart,  then, 
necessarily,  the  land  which  it  embraced  be- 
longed to  the  husband.  The  legal  effect  of 
so  setting  It  apart  vras  not  to  vest  the  title 
In  her  and  the  other  beneficiaries,  but  to  give 
her  and  them  the  use  of  it  which  use  could 
not  be  defeated  by  the  ordinary  debts  of  the 
husband.  The  husband  could  not  alienate 
the  land,  nor  she  the  use  of  it  These  are 
the  legal  Incidents  of  the  homettead  estate. 
If,  then,  she  could  not  aUaoate  the  vsatnict 
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with  wblch  tbe  law  bad  InTeBted  ber.  It  muBt 
follow  that  tblB  reaalt  could  not  be  reached 
by  tbe  application  of  tbe  doctrine  of  estoppel 
Belug  forbidden  by  the  law  to  convey  it  the 
conveyance  would  not  be  rendered  valid  be- 
cause at  the  time  of  Ita  execution  she  repre- 
sented that  It  was  her  property,  and  sbe  bad 
a  rlgbt  to  convey  It 

Not  being,  then,  estopped  from  denying  the 
validity  of  the  conveyance  to  Mrs.  Stanley, 
the  rights  of  the  latter  under  tnat  convey- 
ance must  depend  upon  the  title  which  tbe 
maker  bad,  and  this  to  be  determined  by 
ascertaining  the  efTect  of  tbe  deed  made  by 
BtalUngs  to  hlB  wife,  tke  petitioner,  In  1880. 
This  was  a  voluntary  conveyance,  tbe  con- 
sideration being  love  and  affection,  and,  of 
course,  is  subordinate  to  the  rights  of  hla 
then  existing  creditors.  In  the  petition  which 
she  exhibited,  ^drs.  Stalllngs  alleges  that  she 
had  no  knowledge  of  bcr  husband's  Intention 
to  make  her  a  deed  of  gift;  that  she  re- 
pudiated said  deed  of  gift  In  October,  1880, 
and  distinctly  alleges  that  it  bad  never  been 
delivered  to  her.  Tbe  allegations  mad?  lii 
tbe  petition  are  sworn  to,  and  thereby  were 
entitled  to  be  considered  as  a  part  of  her  evi- 
dence GU  the  bearing.  In  her  affidavit  found 
in  the  record,  she  says  that  when  her  bni- 
band  made  this  deed  In  April,  1880,  be  was 
Indebted  to  a  number  of  persons  In  various 
amounts,  and  because  of  such  fact  tbe  deed 
was  DO  protection  to  her,  and  she  abandoned 
the  same.  If  U  be  true  that  the  deed  was 
never  delivered  to  her,  or  that  she  refused 
to  accept  the  deed  and  take  under  It  then 
It  did  not  have  tbe  legal  effect  to  vest  the 
title  In  her,  nor  devest  that  of  the  husband. 
A  deed  to  land  must  not  only  be  in  wrlUng 
and  signed  by  the  maker,  bnt  it  must  be  de- 
livered to  the  pnrchaser,  or  to  some  one  for 
him.  Civ.  Code,  S  8590.  Delivery  of  a  deed 
ts  essential  to  the  conveyance  of  title  there- 
by. Without  delivery,  the  deed  is  nothing, 
and  conveys  no  title.  Maddox  v.  Gray,  75 
Oa.  45Z  Xeceasarlly., delivery  by  the  grantor 
Includes  acceptance  by  the  grantee.  It  was 
Bald  by  our  present  Chief  Justice,  in  tbe  opin- 
ion which  be  delivered  hi  tbe  case  of  Beards- 
ley  V.  Hllson,  94  Ga.  60,  20  S.  B.  272:  "De- 
livery of  a  deed  consists  of  more  than  the 
mere  handing  of  the  deed  to  the  grantee. 
Where  a  grantee  retains  a  deed  without  ob- 
jection, acceptance  will  be  Inferred.  It  Is 
a  presumption  of  law  that  a  party  accepts 
-whatever  Is  for  bis  benefit;  but  this  pre- 
sumption may  be  rebuttted."  And,  referring 
to  the  section  of  the  Code  which  we  have 
Just  quoted,  be  says  "that  the  deed  must  be 
accepted.  We  think  this  is  to  be  Implied 
from  the  requirement  that  the  deed  shall  be 
delivered;  for  without  acceptance,  as  we 
have  already  said,  there  cannot  be  a  com- 
plete delivery  so  as  to  pass  title."  If,  in 
construing  tbe  evidence  of  Mrs.  Stalllngs, 
wherein  she  says  that  In  April,  ISSO,  her  bus- 
bund  made  her  a  deed  of  gift  to  the  land,  it 
l>e  claimed  tbat  thia  implies  delivery,  we  are 


not  prepared  to  assent  to  the  conclusion.  In 
tbe  case  of  Bufflngton  v.  Thompson,  98  Ga. 
416,  25  S.  £.  516,  it  was  claimed  that  a  deed 
there  under  consideration  was  not  valid  for 
want  of  delivery.  It  appeared  that  the  de- 
fendant who  was  attacking  tbe  deed,  had 
by  her  pleading  admitted  tbat  tbe  grantor 
bad  "executed"  the  deed  in  question.  Tbe 
court  held  tbat  the  word  "executed,"  when 
used  with  reference  to  a  conveyance,  tecbnl-  - 
caily  comprehended,  not  only  signing  and 
aeallng,  but  delivery  also,  but  that  In  a  pop- 
ular sense,  It  meant  signing  and  sealing;  and 
construed  the  plea  to  make  only  this  admis- 
sion, because  It  further  ajH^eared  tbat  tbe  de- 
fendant In  her  plea  averred  that  such  deed 
bad  never  been  accepted  by  the  gAntee. 
So  that  we  think,  taking  all  of  the  evidence 
of  Mrs.  Stalllngs  on  this  subject  together.  It 
amounts  to  a  distinct  assertion  that  she  never 
accepted  tbe  deed  of  gift  from  her  husband. 
As  to  whether  this  be  true  or  not  1b  &  qnes- 
tlon  of  fact  upon  which  the  allegation  and 
proof  that  In  dx  months  after  tbe  date  of 
such  deed  she  applied  for  a  homestead  In 
this  land,  alleging  it  to  be  the  property  of 
her  husband,  sheds  some  light  If  it  be  said 
tbat  the  deed  was  admitted  to  record,  and 
that  such  record  raises  a  presumption  of  de- 
livery, the  reply  is  tbat  the  evidence  of  Mrs. 
Stalllngs  may  be  considered  sufficient  to  re- 
but such  presumption,  in  tbe  entire  absence 
of  any  evidence  on  the  part  of  tbe  defendants 
showing  delivery. 

Anotber  view,  however,  may  be  urged  on 
this  point  As  it  appears  In  the  record,  the 
deed  baa  no  attestation  clanae,  no  witnesses, 
and  It  does  not  bear  on  Its  f  ftce  any  recita- 
tion of  delivery.  While  It  Is  true  that  a  deed 
without  witnesses  is  legal  and  binding  be- 
tween the  parties  (Johnson  v.  Jones,  87  Ga. 
85,  13  8.  B.  261;  Howard  v.  Russell,  104  Ga. 
230,  30  S.  B.  802).  without  execution  In  tbe 
presence  of  witnesses  the  Instrument  is  not 
entitled  to  record.  In  order  to  entitle  It  to 
record.  It  must  be  attested  or  acknowledged. 
Civ.  Code,  I  8620.  The  registration  of  tbe  in- 
strument therefore,  was  wholly  Ineffective, 
and  accomplished  no  purpose.  A  copy  of  It 
could  not  be  read  In  evidence,  nor  Is  it  even 
notice.  Bushln  v.  Shields,  11  Ga.  636;  Jones 
V.  Morgan,  13  Ga.  516.  The  record  of  the  in- 
strument was  In^ectnal  to  give  It  more  Inci- 
dents than  it  would  have  if  It  had  not  been 
recorded  at  all.  No  presumption  of  delivery 
can  arise  from  such  record.  Taking  the  case 
as  It  stands,  we  have  on  one  side  a  deed  of 
conveyance  requiring  proof  by  the  defend- 
ants of  execution,  which  includes  delivery, 
in  order  to  pass  title,  and  an  absolute  denial 
on  the  part  of  the  petitioner  tbat  deliver}- 
was  ever  made.  The  homestead  appears  to 
have  been  regularly  and  legally  set  apart 
It  Is  unquestioned  that  the  husband  owne<l 
the  land  prior  to  tbe  deed  of  gift.  If  such 
deed  for  any  reason  did  not  convey  title  to 
Mrs.  Stalllngs,  then  the  land  was  the  prop- 
erty of  the  husband  at  the  time  tbe  home- 
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Stead  was  set  asl^e.  If  It  was,  then  the 
coDTeyance  to  Mrs.  Stanley  did  not  operate 
to  carry  title,  nor  afford  any  security,  and, 
the  homestead  beln^  legal,  the  petitioner 
should  not  be  interrupted  la  her  possession 
of  the  land.  These,  being  all  questions  of 
fact,  are  to  be  determined  finally  by  a  jury. 
On  the  bearing  of  an  application  for  an  in- 
junction, the  Judge  of  tbe  superior  court  law- 
fully exercises  tbis  ^erog^ttve,  and  if  tbe 
record  contained  any  evidence  showing  de- 
livery to  and  acceptance  by  the  petitioner  of 
tbe  deed  in  question,  we  would  not  disturb 
his  finding;  but  inasmuch  aa  the  record,  as 
it  appears  here,  contains  no  evidence  from 
which  the  legal  conclusion  can  be  drawn 
tbat  the  deed  was  delivered  and  accepted, 
we  are  constrained  to  rule  that  tbe  trial 
Judge  should  have  granted  tbe  injunction. 
Accordingly  tbe  Judgment  is  reversed.  All 
the  Justices  concurring,  exc^t  FISH,  J.,  ab- 
amt  on  account  of  slckneaa. 


MARSH  V.  HIX. 

(Supreme  Court  of  Oeorgia.   June  4,  1900.) 

APPBAI^HARULBSS  ERROR  —  PLBADINQ  — 
AMENDMENT— EXCEPTIONS  TO  AU- 
DITOR'S REPORT. 

1.  Whether  an  aaditor  did  or  did  not  err  In 
allowing  an  amendment  to  pleadings  was  of  no 
conaequence,  wiieu  his  so  doin^  had  no  materi- 
al bearing  upon  the  result  of  his  inTestigations. 

2.  It  is,  UDder  th^  act  of  December  21,  1897, 
amending  section  5057  of  tbe  Qvil  Code,  with- 
in the  discretion  of  the  trial  judge  to  allow  an 
amendment  to  an  answer  without  requiring  the 
defendant  to  make  the  affidavit  by  that  section 
prescribed,  (a)  There  was  no  abuse  of  that 
discretion  in  the  present  case. 

S.  There  was  no  error  in  striking  tbe  excep- 
tions to  the  anditor's  report,  or  In  making  it 
the  judgment  of  the  court. 

fSyllabns  by  the  Court.) 

Error  from  superior  court.  Chattooga  coun- 
ty; W.  M.  Henry,  Judge. 

Action  by  E.  W.  Marsh  against  W.  H.  Hlx. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

liUmpkJn  &  Sbattuck  and  Wesley  Sbrop- 
shlre,  tor  plaintiff  In  error.  J.  N.  Bellab  and 
Dean  &  Dean,  fbr  defendant  In  error. 

LUMPKIN,  P.  J.  In  September,  1896,  E. 
W.  Marsh,  being  the  owner  ot  certain  mines 
In  Walker  county,  containing  large  quanti- 
ties of  Iron  ore,  contracted  witli  W.  H.  Hlx 
"to  raise,  mine,  and  market  said  iron  ore," 
and  to  pay  him  for  his  services  a  stated  sal- 
ary. It  was  further  stipulated  between  tbe 
parties  tbat  In  cwDeetion  with  the  mining 
(^wratlons  th^  would  "eBtabllsb  and  run  a 
conomissary;  using,  as  far  as  possible,  goods 
tor  the  payment  of  bands  tor  labor  in  mining 
and  loading  the  ore  on  cars."  Hlx  being 
without  means,  Marsh  was  to  furnish  the 
needed  capital  tor  carrying  on  the  commis- 
sary, while  Hlx  was  to  conduct  and  manage 
the  Bame,  receiving  as  compensation  tor  so 
doing  <ne-tblrd  of  the  profits  derived  from  tbe 


business.  Tbe  mining  operations  and  the 
mercantile  business  were  both  extensively 
carried  on  for  a  considerable  period,  and  then 
terminated;  Hlx  delivering  to  Marsh  the  un- 
sold goods  left  on  hand  in  the  commissary. 
SubsequHitly  tbe  latter  brought  against  the 
former  an  equitable  petition  for  an  account 
and  settlement  Hlx  filed  an  answer  In  Iti 
nature  merely  defensive,  and  tbe  case  was 
referred  to  an  audits.  When  It  came  on  for 
a  hearing  befwe  Iiim,  Hlx 'was  allowed  to 
amend  his  answer  by  setting  up  In  general 
terms  that  a  fidr  adjustment  of  the  accounts 
would  show  a  balance  In  bis  favor  against 
Marsh,  and  prajring  judgment  therefw.  The 
hearhag  proceeded,  and  the  auditor  made  a 
report  In  favw  of  Hlx,  to  which  Marsh  filed 
numerous  exceptions.  In  tbe  superior  court 
Hlx  was  permitted  to  further  amend  his  an- 
swer by  alleging  specifically  l^e  amount  of 
the  balance  claimed  by  bbn  againat  Marsh,  it 
being  the  same  as  that  found  by  the  auditor. 
AU  of  Marsh's  exceptions  were  orermled,  and 
the  auditor's  r^ort  was  made  the  Judgment 
of  tt^  court  Thereupm  Marsh  sued  out  a 
writ  of  error. 

1.  It  appears  that  he  demurred  to  the 
amendment  which  tbe  auditor  allowed  to  the 
answer  of  Hlx  on  the  grounds  (1)  that  It 
came  too  late;  and  (2)  was  too  Indefinite  in 
Its  allegations.  It  Is  entirely  Immaterial 
whether  the  auditor  did  or  did  not  err  in  per- 
mitting this  amendment  to  be  made.  It  la 
no  wise  affected  either  the  nature  or  the 
scope  of  the  investigation  before  hlxn,  or  ite 

I  result   He  was  charged  with  the  dnty  of 
i  taking  an  u»!ount  between  the  parttea.  and 
I  ascertaining  how  they  stood.  This  he  did. 
\  and  the  evidence  and  his  calculattoos  thereon 
'  were  Just  the  same  as  they  would  have  been 
if  the  answer  had  not  been  amended  before 
him.   In  view  ot  the  amendment  made  in  the 
superior  court,  the  action  of  the  auditor  now 
under  discussion  had  no  substantial  bearing 
apon  the  case. 

2.  But  complaint  la  made  tiwt  the  siqwrior 
coart  erred,  when  the  case  came  on  for  trial, 
in  allowing  the  amendment  to  the  answer 
which  was  then  offered  by  Hlx.  We  think 
not.  It  was,  under  the  act  of  December  21, 
1897  (Acts  1897,  p.  35),  amending  section 
5057  of  the  Civil  Code,  wltUn  the  discretion 
of  the  trial  Judge  to  allow  this  amendment 
without  requiring  the  affidavit  prescribed  \^ 
tbat  section,  and  we  are  by  no  means  pre- 
pared to  say  he  abused  his  dlecrettea  In  this 
particular  instance.  Allowing  the  amend- 
ment did  not  necessitate  a  continuance  or  a 
re- reference  of  the  case,  or  the  Introdocttw 
of  further  evidence.  Had  any  of  these  con- 
sequences been  Involved,  the  question  oi  the 
pr(4>riety  of  permitting  the  amendment  would 
be  altogether  differrait;  but,  as  It  waa,  tbe 
Judge  very  properly  reached  the  ctmdnslon 
that  "the  circumstances  of  the  case,'*  and 
"substantial  Justice  between  the  parties,"  re- 
quired the  allowance  of  the  amendment 

8.  There  was  no  controversy  before  tbs 
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auditor  as  to  the  facts.  Wbile  tbe  accounts 
were  volamlDous  and  complicated,  tbe  flgnres 
showing  the  receipts  and  dlBbnrsemeDts  by 
Hlx  were  agreed  on  by  the  parties,  and  tbe 
auditor's  task  was  purely  one  of  calculation. 
It  afflrmatlTely  appears  that  he  charged  Hlx 
with  every  cent  that  came  Into  his  hands,  and 
credited  him  with  only  such  Itrais  as  It  was 
admitted  he  bad  actually  paid  out.  together 
with  the  amount  of  his  salary  for  conducting 
the  mining  operations,  and  his  one-third  of 
the  profits  derived  from  the  commissary. 
This  was  certainly  tbe  right  basis  upon  which 
to  take  the  account  With  much  painstaking 
we  have  examined  the  auditor's  calculations, 
and  verified  fbe  results  thereof  as  set  fwth 
In  his  report,  and  find  all  of  the  same  to  be 
abs(dntely  correct.  After  careful  considera- 
tion, we  are  unable  to  perceive  any  merit  in 
any  of  the  exceptions  of  fact  filed  by  the 
plaintiff  l>elow,  and  are  therefore  fully  pre- 
pared to  hold  that  the  trial  Judge  committed 
no  error  In  striking  these  exceptions,  or  in 
making  the  auditor's  report  the  Judgment  of 
the  court  We  do  not  set  forth  these  excep- 
tions and  discuss  them  In  detail,  for  the  rear 
son  that  they  present  nothing  but  simple 
questions  of  arithmetic.  It  Is  not  our  prov- 
ince to  deal  with  such  questions,  when,  as 
In  the  present  Instance,  they  involve  no  legal 
problem,  save  to  see  that  In  the  case  under 
consideration  tbe  proper  result  was  reached 
below.  While  it  was,  of  course,  tbe  right  of 
the  plalntlfl  hi  error  to  have  this  court  re- 
view tbe  processes  by  which  the  auditor  ar- 
rived at  his  conclusions,  and  while  It  would  be 
our  duty  to  reverse  the  Judgmmt  of  the  su- 
perior court  If  It  committed  tbe  errOT  of  up- 
holding tbe  results  of  bad  mathematics  or  in- 
accurate calculation,  we  do  not  feel  called 
upon  to  fill  the  pages  of  our  Reports  with  a 
lengthy  am^  of  facts  and  figures  for  the 
purpose  of  demonstrating  the  correctness  of 
our  conclusion  that  no  such  errw  was  com- 
mitted. To  do  this  would  add  no  value  to 
this  case  as  a  precedent  When  we  lay  down 
a  legal  principle  or  rule  of  practice,  and  sus- 
tain it  by  reasoning  or  authority,  the  work 
thus  done  becomes  useful  for  future  guidance, 
but  nothing  pn^table  wonld  be  accompltsbed 
by  a  tedious  review  of  elaborate  calculations 
made  in  a  particular  case,  which  could  have 
no  api^lcatlou  to  any  other.  Judgment  af- 
firmed. All  tbe  Justices  concurring,  except 
FISH»  J.,  absent  on  account  of  slcknesa. 


WHirAKBB  T.  ARNOLD. 
<8npreme  Court  of  Georgia.  May  16,  1900.) 

TRIAI^RIOHT  TO  OPEN  AND  CL08B-BTI- 

DSNCB-DBCBASED  WITNESS— NEW 
TRIAL-CBRTIORARI. 

1.  Before  a  defendant  in  a  civil  action  arising 
ex  contractu  can  demand  the  right  to  open  and 
conclude,  be  must,  in  his  pleadings,  adimit 
enough  to  make  out  a  prima  fade  case  for  the 
plaintiff. 

2.  Evidence  as  to  what  a  deceased  witness 
testified  on  a  pceriooa  trial  Is  not  admisslbls* 


when  it  appears  that  tbe  Issue  therdn  involved 
was  not  substantially  the  same  as  that  in  con- 
troversy on  the  trial  at  which  such  evidence  is 
tendered. 

8.  Rejecting  testimony  offered  for  the  pur- 
pose of  proving  a  elven  fact  is  not  cause  for  a 
new  trial,  when  the  opposite  party,  as  a  irit- 
ness,  admits  this  fact  and  It  is  manifestly  one 
as  to  which  tbe  parties  are  not  at  issue. 

4.  When,  in  a  trial  by  a  jury  in  a  magis- 
trate's court,  no  material  error  of  law  Is  com- 
mitted by  the  presldintr  Justice,  and  the  evi- 
dence demands  the  verdict  rendered,  the  8U[>eri- 
or  court  ought  not  to  sustain  a  certiorari  sued 
out  b;  the  losing  part?. 

(Syllabus  by  the  Cooit) 

Error  from  supwlor  cour^  Heud  coimty;  8. 
W.  Harris,  Judge. 

Action  by  J.  J.  Whi  taker,  administrator, 
against  M.  A.  Arnold.  Judgment  for  plaintiff 
was  reversed  on  certiorari,  and  plaintiff  brings 
error.  J.  J.  Wtaltaker  having  died,  D.  B. 
Whitaker  waa  made  party  plaintiff.  Be> 
versed. 

Frank  8.  Loftbi  and  D;  B.  Whlti^ter.  for 
plaintiff  In  error.  B.  Davis  and  W.  L. 
Stalllngs,  for  def^dant  In  error. 

LUMPKIN,  P.  J.  It  appears  tarn  the  lec- 
ord  that  M.  A.  Arnold  made  and  dtdivered  to 
P.  H.  Whitaker  a  promissoiy  note  for  1,000 
pounds  of  mlddliog  Unt  cotton,  payable  on  a 
day  named.  Subsequently  the  payee  died,  and 
J.  J.  Whitaker,  as  administrator  upon  his  es- 
tate, bronght  against  Arndd,  In  a  Justice's 
court,  an  action  npon  tills  note.  The  d^endant 
filed  an  answer.  In  which  be  admitted  tbe  exe- 
cution of  the  instmment  ined  (m,  and  that  the 
plalntlfl  was  the  legal  holder  and  owner  of  tbe 
same.  The  case  was  tried  «i  aj^teal  before 
a  Jury,  who  retnnied  a  verdict  In  teror  of  tbe 
plaintiff.  The  defendant  then  ned  ont  a 
certiorari,  pending  which  In  the  superior  ooort 
J.  J.  Whitaker  died,  and  D.  B.  Whitaker  was 
made  a  iiarty  In  his  stead.  The  certiorari  was 
sustained,  and  the  plaintiff  ucepted.  We  wIU 
now  dlqjMee  of  the  questions  Inv^dved  in  the 
casfc 

1.  The  plaintiff  In  cerHorarl  aUeged  ttiat  tbe 
magistrate  erred  In  denying  him  the  opening 
and  conclusion.  1h»  maglstmte  was  right  In 
so  doing.  In  order  to  entitle  a  d^endant  In  a 
case  like  the  iHresent  to  open  and  ccmdnde. 
he  must,  In  bis  answer,  admit  enough  to  make 
ont  a  prima  facie  case  In  favor  of  the  plaintiff, 
so  as  to  relieve  tbe  latter  from  Intrododng  any 
evidence  for  that  purpose.  Abel  v.  Jarratt, 
100  Oa.  7S2,  28  S.  E.  453;  Railroad  Co.  T. 
Brown,  102  6a.  IS.  28  S.  a  130.  Aa  the  note 
0ued  on  was  payable  In  middling  Unt  cotton, 
and  as  there  was  no  admlntion  as  to  the  value 
ot  Bocb  cotton  at  the  time  of  the  maturity  of 
tbe  note,  tbe  plaintiff  was  compelled  to  Intro- 
duce evidence  showing  what  sucu  value  then 
was,  and  accordingly  had  tbe  right  to  open 
and  conclude;  the  defendant  having  Intnn 
duced  testimony. 

2.  Prior  to  the  trial  of  the  present  case  In 
the  magistrate's  court  there  bad  been  a  trial 
<a  an  action  by  J.  J.  Whitaker,  as  administra* 
tor  of  P.  H.  Whitaker,  against  M.  A.  Anudd 
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upon  a  promissory  note  giren  by  the  defend- 
ant to  J.  J.  Whitaker  as  such  administrator. 
At  that  trial  Andy  Arnold  was  sworn  as  a 
witness.  He  afterwards  died.  At  the  trial 
of  the  present  case  in  the  magistrate's  court 
the  defendant  offered  as  a  witness  one  T.  B. 
Davts  for  the  ptupose  of  proving  what  Andy 
Arnold's  teatluuHiy  was  on  the  previous  tiiaL 
The  evidence  as  to  the  testimony  of  Davis 
was  rejected,  and  complaint  of  this  is  made  in 
the  petition  for  certiorari.  The  magistrate's 
ruling  upon  this  question  was  right.  It  ap- 
pears from  his  answer  to  the  certiorari  that 
the  question  at  issue  in  the  former  trial  was 
what  were  the  terms  of  a  contract  between 
M.  A.  Arnold  and  J.  3.  Whitaker  as  adminis- 
trator, while  the  contract  involved  in  the  pres- 
ent case  was  one  between  M.  A.  Arnold  and 
P.  B.  Whitaker,  made  during  the  llfethne  of 
the  latter.  Section  6186  of  the  Civil  Code  does 
not  make  admissible  the  testimony  of  a  de- 
ceased witness  given  on  a  former  trial  unless 
it  was  "upon  Bubstantlally  the  same  issue" 
as  that  Involved  in  the  trial  wherein  evidence 
as  to  what  such  testimony  was  Is  tendered. 

8.  It  was  material  to  the  defense  set  up  by 
M.  A.  Arnold  to  show  that  he  had  paid  for  a 
certain  lot  which  he  bad  purchased  from  P. 
n.  Whitaker.  With  this  end  Id  view,  the 
defendant  offered  In  evidence  a  deed  to  him- 
self from  J.  J.  Whitaker  as  administrator.  It 
ia  alleged  as  error  that  the  magistrate  de- 
clined to  admit  this  deed  in  evidence.  It  being 
rejected  on  the  ground  that  It  was  irrelevant 
Even  if  the  magletrate  erred  in  this  ruling,  it 
certainly  resulted  In  no  Injury  to  the  defend- 
ant, because  the  plaintiff  had  already  testified 
that  M.  A.  Arnold  had  paid  for  the  lot  in 
question,  and  as  to  this  matter  there  was  no 
dispute  between  the  parties. 

4,  According  to  the  magistrate's  answer, 
there  was  not  a  particle  of  evidence  sustain- 
ing the  defense  set  up  by  the  defendant  that 
hie  promise  was  conditional  only;  and,  as  the 
plaintiff  made  out  a  prima  facie  case,  the  ver- 
dict In  his  favor  was  absolutely  demanded. 
The  defense  completely  broke  down  because 
the  evidence  offered  to  sustain  It  was  rejected, 
and,  as  has  been  seen,  the  magistrate  rightly 
refused  to  allow  this  evidence  to  be  intro- 
duced. As  he  committed  no  material  error  of 
law,  and  as  the  verdict  returned  by  the  Jury 
was  the  only  legal  outcome  of  the  trial,  the 
superior  court  erred  in  austainlDg  the  cer- 
tiorari. Judgment  reversed.  All  the  Justices 
concurring,  except  FISH,  abaent  <m  ac- 
connt  of  dduwss. 


SOUTHERN  BT.  00.  T.  HOOPER. 
(Supreme  Court  of  Georgia.   Hay  12,  1900.} 

RAILROADS— PRIVATE    CROSSINO— DEFECTS— 
INSTRUCTIONS— PRIVOLOna  APPEAL. 

1.  The  building  aud  keeping  in  repair  by  a 
railroad  compaay  of  a  btidge  over  or  an  ap- 
proach to  a  private  croBBine  is  auch  an  invita- 
tion to  the  public  to  use  the  aame  as  renders 
the  company  liable  for  Injuries  resulting  from 


defects  negligently  pwmttted  to  eidst  or  remaia 
in  the  structure. 

2.  The  charges  complained  of  were  subetantial- 
ly  in  accord  with  the  Ifiw  above  laid  down.  It 
was  not  erroneous  to  fail  to  charge  on  the  sub- 
ject of  contributory  neglivence  and  apportioD- 
ment  of  damages;  there  odng  no  request  to 
charge  to  this  effect,  and  It  affirmatlTely  ap- 
pearing that  no  such  contention  was  made  at 
the  trial. 

8.  The  law  of  the  case  having  been  settled  by 
a  previous  decision  of  this  court,  and  the  evi- 
dence, though  conflicting,  warranting  the  vei^ 
diet,  the  writ  of  error  is  so  palpably  without 
merit  as  to  lead  to  the  co&clusion  that  it  was 
sued  out  for  delay  only,  aud  damages  are  ac- 
cordingly awarded. 

(Syllabus  by  the  Court)  ' 

Error  from  city  court  of  Floyd  conn^; 
O.  A.  H.  Harris,  Judge. 

Action  by  0.  P.  Hooper,  by  hia  next  friend, 
against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

Shumate  &  Maddox,  for  plaintiff  In  error. 
Fouch€  &  Fouchfi  and  Robt  Cbambleeh  for 
defendant  in  error. 

COBB.  J.  The  evidence  In  tbls  case  was 
coitf  Ictlng  on  many  of  the  material  points  in 
issue,  but  there  "was  evidence  to  support  the 
finding  In  favor  of  tlie  plalntUt.  The  case 
upon  the  question  of  liability  Is  absolnt^y 
controlled  by  the  decision  In  Railroad  Co.  t. 
Robertson.  W  Oa  480^  22  S.  B.  661.  The 
charges  complained  of  were  substantlaliy  in 
accord  with  the  law  there  laid  down,  ^ere 
was  no  error  in  failing  to  charge  the  law  In 
reference  to  apportioning  the  damages  ac- 
cording to  the  respective  negligence  of  the 
parties;  there  being  no  request,  written  or 
otherwise,  to  charge  on  tbls  subject,  and  it 
distinctly  appearing  from  the  certificate  of 
the  judge  to  the  motion  for  a  new  trial  that 
no  such  pdnt  was  Insisted  m  at  the  triaL 
The  prindples  of  law  stated  In  the  first  head- 
note  were  well  setUed.  There  could  be  no 
question  as  to  the  applicability  of  those  prin- 
ciples to  the  facta  of  this  case.  The  evi- 
dence^ though  conflicting,  was  amply  suffi- 
cient to  support  the  verdict  The  hope  of  a 
reversal  under  such  circumstances  could  not 
have  been  for'  a  moment  entertained  by  one 
even  of  the  most  sanguine  temperament 
The  conclusion  that  the  case  was  brought 
here  for  delay  only  Is  Irresistible,  and  dam- 
ages are  accordingly  awarded.  Ice  Works 
V.  Rountree,  104  Ga.  677,  30  S.  E.  8S6;  Bailey 
V.  Wllner,  107  Ga.  364,  33  S.  B.  434;  Collins 
T.  Trading  Co.,  108  Ga.  7S2,  32  &  B.  087. 
Judgment  affirmed,  with  damages. 


HARRIS  T.  STATD. 
(Supreme  Court  of  Georgia.  June  4,  1900.) 

STATUTES— TITLE  OP  ACT— CONSTTrUTIONAl. 
LAW— INDICTMENT. 

1.  Where  the  body  of  a  penal  statute  ia 
broader  In  its  terms  than  the  title  warrants,  it 
la  unconstitutional,  at  least  In  so  far  aa  it 
contains  matter  not  comprehended  In  the  title. 
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2.  Where  the  title  of  an  act  is  "An  act  to 
prerent  the  baiting  or  killing  of  doves  thut  bait- 
ed at  Bald  bait  in  this  state,  and  to  provide  for 
the  punishment  thereof"  (Acts  1898,  p.  107), 
and  the  body  of  the  act  makes  penal  "me  bait- 
ing or  killing  ot  dore*  thus  baited  any  Mawm 
of  the  year?'  the  act  is  nnconstitutional,  at 
least  In  so  far  as  it  seeks  to  make  penal  the 
killing  of  doves  at  any  place  other  than  at  the 
"bait" 

3.  An  indictment  founded  upon  this  statute, 
charging  tbat  the  accused  did  *^kill,  by  shooting 
with  a  gun,  baited  doves,"  without  alleging 
that  the  doves  were  killed  at  the  place  where 
baited,  does  not  set  forth  any  offoue  against 
the  laws  of  tliis  state. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Houston  cotmt;; 
"W.  H.  Felton,  Judge. 

Eugene  Harris  was  Indicted  under  the  stat- 
ute In  relation  to  killing  baited  doves.  De- 
murrer to  the  Indictment  was  oTerruled.  and 
he  brings  error.  Reversed. 

Jere  M.  Moore,  Mlnter  WImberly,  T.  B. 
West,  and  Marion  W.  Harris,  for  plaintiff  in 
error.   Robt.  Hodges,  Sol.  Oen.,  for  the  State. 

SIMMONS,  G  J.  The  accused  was  Indict- 
ed nnder  the  act  approved  December  6.  1896 
(Acta  1898,  p.  107),  In  relation  to  killing  baited 
doves.  The  indictment  chafed  tbat  he  did 
"kill,  bj  shooting  with  a  gun,  baited  doves." 
He  demmred,  on  the  ground  tbat  the  indict- 
ment did  not  allege  "that  the  killing  of  said 
baited  doves  was  done  at  said  bait" ;  that  the 
act  of  1806  was  nnconatltntlonal  and  void, 
and  Its  violation  not  a  crime,  because  It  con- 
tained matter  different  from  that  covered  by 
Its  title;  and  on  other  gronnds  not  necessary 
here  to  detalL  The  trial  Judge  overmled  the 
demurrer,  and  the  accused  excepted. 

The  case  is.  we  think,  controlled  by  para- 
graph 8  of  section  7  of  article  8  of  the  con- 
stitution of  Georgia  (Civ.  Code,  S  5771).  and 
by  the  reasoning  in  the  following  cases: 
Conley  t.  State,  Sd  Ga.  806.  11  8.  E.  669;  Mc- 
Dutae  T.  Same,  87  Ga.  687,  13  S.  E.  696; 
Orabb  v.  Same.  88  Ga.  684,  16  S.  B.  466;  Elli- 
ott T.  Same.  91  6a.  694,  17  S.  B.  1004;  Demp- 
sey  T.  Same,  94  Ga.  766.  768.  22  S.  E.  67; 
Sasser  v.  Same.  89  Ga.  64,  26  S.  B.  619. 
The  reasons  are  sufficiently  set  forth  in  these 
cases,  and  it  is.  in  our  opinion,  unnecessary 
to  repeat  what  has  been  so  many  times  said 
hy  this  court  It  was  stated  In  the  argu- 
ment here  that  "on  one  day  during  the  year 
1896  or  1897  a  party  of  forty  Macon  sports- 
men (?)  killed  more  than  12,000  doves  at 
IJeesburg."  and  we  can  see  that  the  leglsla- 
tore  Inlght  very  properly  desire  to  put  a  stop 
to  such  wanton  and  unnecessary  slaughter. 
At  the  same  time,  however,  although  we  may 
appreciate  the  wholesomeness  of  such  legis- 
lation as  was  doubtless  intended,  we  cannot 
sustain  the  act  actually  passed,  as  the  same 
is  violative  of  the  constitution  of  the  state 
as  containing  "matter  different  from  what  is 
expressed  in  the  tltlfc"  We  must  bold  tbat 
the  act  under  consideration  is  unconstitution- 
al at  least  in  so  far  as  It  seeks  to  make  penal 
the  killing  of  doves  at  any  place  other  than 


the  place  where  they  are  baited.  As  to 
whether  It  is  unconstitutional  in  whole,  it  is 
not  necessary  here  to  decide.  Judgment  re- 
versed. All  the  justices  concurring,  except 
FISH.     absent  on  account  of  sickness. 


JPLUMMEB  V.  STATD. 
(Supreme  Court  ot  Oeorifa.  June  4,  1900.) 

CRIMINAL  LAW— CRBDIBIUTT  OP  WITNBSS- 
IMPBACHMBNT. 

Where  a  grand  jury  had  under  investiga- 
tion a  criminal  (iarge,  and  a  witness  swore  to 
a  certain  state  of  facts  material  to  the  issue, 
and  the  same  witness  afterwards,  upon  the  tri- 
al of  the  issue  on  the  indictment  found  by  the 
grand  jur7,  swore  to  a  different  and  contrary 
state  of  facts  concerning  the  same  Issne,  and 
that  Ids  testimony  l»efore  the  grand  jury  was 
false,  assigning  as  the  reason  for  hU  false  tes- 
timony before  the  grand  jury  that  he  was  at 
that  time  a  friend  of  the  t censed,  but  was  at 
the  time  of  the  trial  at  enmity  with  tiim,  it 
was  error  for  the  court  to  fail  to  charge  the 
jury  that,  if  a  witness  willfully  and  knowingly 
swear  fals^  as  to  a  material  matter,  his  testi- 
mony ought  to  be  disregarded  entirely,  unless 
corroborated  by  circomstances  or  other  unlm- 
peacbed  evidence.  Civ.  Ode,  {  6285;  Stafford 
V.  SUte.  66  Ga.  691;  Skipper  v.  Same,  69  Ga. 
68,  and  cases  cited,  (a)  As  there  was  hi  this 
case  no  corroboration  of  this  witness,  it  was 
error  for  the  court  to  charge  that  it  the  wit- 
ness bad  been  impeached,  and  restored  to  the 
confidence  of  the  Jotr,  they  should  believe  him 
In  preference  to  the  impeaching  evidence. 
(Syllabus  by  the  ConrL) 

Error  from  superlcu:  court,  Laurens  county; 
John  C.  Hart,  Judge. 

H.  O.  Plummer  was  convicted  of  a  crime, 
and  brings  error.  Reversed. 

Howard  &  Armistead,  Jas.  B.  Hicks,  and 
Jas.  E.  Hines,  toe  plaintiff  in  error.  H.  G. 
Lewis,  Sol.  Gen.,  for  the  State. 

FEB  OUBIAM.  Judgment  reversed. 

FISH,  J.,  absent  on  account  of  siekness. 


CLAY  V.  MACON  &  B.  R  OO. 
(Supreme  Court  ot  Georgia.   May  16.  1900.) 
RAILROAD»-INJtniT  TO  PERSON  ON  TBACK. 

There  heiog  some  testimony  which  might 
have  warranted  the  jury  in  finding  that  the 

SlaintiS's  husband,  while  upon  the  track  of  the 
efendant  In  front  of  an  approaching  train, 
was,  either  from  intoxication  or  other  cause, 
incapable  for  the  time  being  of  taking  the 
proper  care  for  his  own  safety,  and  that  the 
company's  servants  in  charge  of  the  train,  be- 
ing aware  of  these  facts  in  time  to  stop  it  be- 
fore it  struck  and  killed  him,  failed  to  exercise 
due  diligence  in  this  respect,  the  case  should 
have  been  submitted  to  the  jury,  and  the  court 
erred  in  granting  a  nonsuit. 
(Syllabus  hy  the  Conrt.) 

Error  from  superior  court,  Troup  county; 
S.  W.  Harris,  Judge. 

Action  by  Susie  Clay  against  the  Macon  & 
Blnnlngham  Ballroad  Company.  Judgment 
for  defendant,  and  plaintiff  brings  oror. 
Reversed. 
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J.  H.  Pitman,  Fiank  Barw^  and  Batton 
&  Lovejoy.  tor  plalnilff  In  error.  Longley  & 
liongley  and  I*  F.  Oanard,  for  detmdant  In 
error. 

FEB  CUBIAM.  Jndgmnit  rerosed. 
FISH,     absent  on  account  of  sldcnesa. 


JACKSON  T.  WABTHEN  et  aL 

WARTHEN  et  ai.  t.  JACKSON. 

(Supreme  Court  of  Oeorgia.   May  14,  1900.) 

APPEAL  —  REVIEW  —  CROSS  BILL  OF  EXCEP- 
TIONS—ORDINARY-O  RANT  OF  YEAR'S 
SUPPORT— OBJ  ECTIONS. 

1.  When  a  cross  bill  of  exceptions  presents  a 
question  which  is  "controUing  upon  the  case  as 
a  whole,"  the  supreme  court  will  first  consider 
and  dispose  of  that  question;  and,  if  the  judg- 
ment of  the  trial  court  with  respect  thereto 
is  rerersedt  the  main  bill  of  exoeptions  will  be 
dlsmiBsed. 

2.  Where  the  ordfaiary  has  duly  complied 
with  the  statutory  requirements  as  to  issuing 
citadoQ  and  publishing  notice  with  regard  to 
an  application  for  a  year's  support.  It  U  too 
late,  after  the  adjoumment  of  the  term  of  his 
court  to  which  the  dtation  is  returnable,  to  file 
objections  to  the  granting  of  such  application, 
(a)  ^ere  was,  in  the  present  case,  no  consent 
to  the  filing  of  such  objections  after  the  expira- 
tion of  the  time  allowed  by  law  for  so  doing; 
Dor,  under  the  circumstances  disclosed  by  the 
record,  was  the  applicant  for  the  year's  support 
estopped  from  so  asserting. 

(Syllabus  by  the  Court.) 

Error  from  superlw  court.  Walker  connty; 
W.  M.  Henry,  Judge. 

Application  by  S.  A.  Wartben  and  others 
for  allowance  of  a  year's  auppcHi;  James  TJ. 
Jackscni  flled  exceptions.  On  trial  there  was 
a  rerdict  for  applicant,  and  Jackson  assigns 
error,  and  8.  A.  Warthen  and  otbera  assign 
cross  em^.  Judgment  <hi  cross  blU  rerwsed, 
and  main  blU  of  exc^tioni  dlsmlased. 

Q^eland  &  Jackson,  W.  T.  TnmboU,  and 
W.  W.  Brookes,  for  plaintiff  in  error.  B.  M. 
W.  Glenn  and  Payne  ft  Payne,  for  defendants 
In  error. 

LUMPKIN,  P.  J.  Mrs.  S.  A.  Warthen 
made  an  application  to  the  court  of  wdlnaiy 
of  Walker  county  for  the  allowance  of  a 
year's  support  to  herself  and  two  minor  chil- 
dren out  of  the  estate  of  her  deceased  hus- 
band. The  ordinary  issued  and  caused  to  be 
duly  published  a  citation  calling  upon  all  per- 
Boni  concerned  to  show  cause  at  tlie  January 
term,  1S99,  of  his  court  -why  the  appUcatlcKi 
should  not  be  granted.  He  also  appointed 
appraisers,  who  In  due  time  set  apart  a  year's 
supp(Hl,  and  made  their  report  Before  the 
arrival  of  the  January  term,  W.  W.  Brookes, 
as  attorney  tor  James  TJ.  Jackson,  a  creditor 
of  the  decedent,  requested  hta  administrator, 
8.  M.  Warthen,  "to  let  the  case  go  over  for 
the  January  term  of  the  court  The  admin- 
istrator replied  that.  If  It  was  agreeaUe  to 
B.  M.  W.  Glenn,  the  attorney  of  the  applicant 
f«  the  year's  suppcurt,  be  (the  administrator) 


"would  consent  for  sndi  continnanca"  Atta 
the  conversation  between  the  admlnistratw 
and  Brookes  just  referred  to.  but  on  the  same 
day,  the  latter  Informed  Glenn  "that  he  had 
mea  8.  M.  Warthen,  and  he  and  Warthen 
had  i^reed  that  the  case  be  passed  at  uld 
January  term  of  the  court."  to  which  Glenn 
replied,  "I  win  see  Mr.  Warthen."  On  tiie 
first  Monday  In  January,  1898,  which  was  the 
2d  day  of  that  month,  Glenn  wrote  a  latter 
to  BnxAes,  stating  that,  tbougb  there  had 
been  a  misunderstanding  between  the  admin- 
istrator and  Brookes,  be  (Glenn)  bad  consentp 
ed  that  the  case  should  go  otw  to  the  Febru- 
ary term.  At  the  time  of  writing  this  letter, 
Glenn  supposed  that  objections  to  the  allow 
ance  ot  Ihe  yea^s  suHKwt  had  been  filed, 
and  he  never  at  any  time  consented  that  the 
same  might  be  filed  after  Uie  expiration  of 
the  January  term.  It  further  appears,  bow- 
ever,  that  on  the  12th  day  of  January,  1899, 
Gl^u  agabi  wrote  to  Brookes,  inquiring 
whetiier  or  not  he  Intended  In  behalf  of  Jack- 
son to  file  objections  to  the  allowance  of  the 
year's  support  The  court  of  wdlnary  met 
and  adjourned  im  the  2d  day  of  January, 
1889.  and  **the  case"  was,  during  tiie  tenn, 
marked  "Continued."  On  the  20tb  day  of 
January,  1899,  counsel  for  Jackson  filed  cer- 
'  tain  objections  to  the  allowance  of  the  year's 
8up[KM-t  At  the  Febnian'^  t«m  the  ordinary 
passed  an  order  disallowing  &e  objecUons, 
and  directing  that  the  return  of  the  lyiprals- 
ers  be  recorded  as  the  judgment  of  the  coori. 
The  case  then  went  by  appeal  to  the  superior 
court  On  the  trial  there,  counsel  for  Mrs. 
Warthen  moved  to  strike  the  objections  on 
the  ground  that  they  were  filed  too  lat&  On 
the  hearing  of  this  motion  the  facts  above 
recited  were  made  to  appear,  and  the  motlm 
was  overruled.  Some  of  tbe  objections  flled 
by  JackaoD  were  stricken  on  d^urrer,  and 
on  the  trial  of  the  remaining  objecttons  tbwe 
was  a  verdict  Ux  the  applicant  Jackstm 
sued  out  a  blU  al  exceptions  assigning  «ror 
on  various  rulings  made  during  the  trial, 
and  Mrs.  Warthen  sued  out  a  cross  Ull  of 
exceptions  allegli^c  error  In  the  court's  refusal 
to  sustain  her  motion  to  strike  alt  of  the  ob- 
jectlmu  on  Ihe  ground  that  the  same  were  not 
filed  wltbln  the  time  prescribed  by  Isw. 

L  As  the  case  Is  controlled  by  a  iHroper  de- 
termination of  the  question  presented  by  the 
cross  bin,  we  will  deal  with  that  question  ex- 
clusively. Cheshire  WUllams.  101  Ga.  8U, 
29  3.  B.  191;  Jordan  v.  Railroad  Co.,  106  Ga. 
274,  30  S.  E.  748;  Lawton  v.  HolllB.  lOT  Ga. 
102,  32  8.  B.  846;  Gay  T.  Gay,  108  Ga.  739, 
32  S.  B.  810;  Smith  v.  Van  Hoose  (Ga.)  36 
S.  B.  7(k 

2.  The  court  ought  to  have  sustained  the 
motion  to  strike  all  of  the  objections.  Sec- 
tion 3467  of  the  Civil  Code,  after  dedarhig 
that  the  ordinary  shall  issue  citation  and  pub- 
lish notice,  calling  upon  all  persons  concerned 
to  show  cause  why  an  application  for  IS 
months*  8iwP<Ht  should  not  be  granted,  fur^ 
ther  provides  that  "If  no  objection  la  made 
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after  the  pubUcatlon  of  said  notice  for  four 
weeks,  or  If  made  Is  disallowed,  the  ordinary 
shall  record  the  return  of  the  appraisers  In  a 
book  to  be  kept  for  that  purpose."  Thus  It 
will  be  seen  that  the  statute  plainly  contem- 
plates that,  unless  objections  are  duly  filed, 
nothing  Is  left  for  the  ordinary  to  do  but  to 
record  the  return  of  the  appraisers,  which 
then  becomes.  In  effect,  a  binding  Judgment, 
cooclnslTe  upon  all  persons  Interested.  The 
vital  question,  therefore,  Is,  when  does  the 
time  for  filing  objectlcMis  expire?  This  court, 
In  Parks  t.  Johnson.  79  Ga.  !»7,  5  8.  E.  ^3, 
construed  so  much  of  the  act  of  October  9, 
18SS,  as  Is  now  embraced  In  the  Code  section 
Jnat  mentioned.  It  was  In  that  case  distinct* 
ly  held  that,  "where  the  return  of  appraisers 
appointed  to  set  apart  a  year's  support  for  a 
widow  and  her  children  waa  filed,  and  cita- 
tion was  Issued  by  the  ordinary,  objecttoos 
could  be  filed  by  a  creditor  at  or  before  the 
term  of  court  to  which  the  citation  was  re- 
turnable." While  the  court  was  not  thea 
-dealing  with  the  precise  question  now  In 
hand,  that  case  directly  called  for  a  proper 
interpretation  of  the  statute  above  referred 
to,  and  it  was  accordli^ly  laid  down  that 
objections  must  be  filed  before  the  explra- 
tlMi  of  the  term.  With  this  construction  of 
the  law  we  are  quite  content,  and  now  hold 
onequiTocaUy  that  objections  filed  after  the 
expiration  of  the  term  to  which  the  citation 
to  show  cause  was  made  returnable  came  too 
late^  and  cannot  properly  be  considered.  Tln- 
lesB  objections  are  duly  filed,  there  Is  no  case 
In  which  a  trial  can  lawfully  be  had;  for. 
In  the  absence  of  such  objections,  there  Is  no 
Issue  for  determination  In  the  court  of  ordi- 
nary. Even  If  the  applicant  could  waive  the 
4lue  filing  ot  objections,  and  In  this  manner 
make  a  case  which  could  be  the  Bubject>mat- 
ter  of  a  continuance  and  of  a  subsequent  ad- 
judication, we  do  not  think  there  was  such  a 
waiver  In  the  present  Instance.  Upon  the 
facts  appearing  In  the  record,  it  Is  clear  that 
Mr.  Glenn  never  Intended  to  make  such  a 
waiver.  His  consent  to  a  postponement  of 
the  hearing  was  based  upon  the  supposition 
that  at  the  time  the  consent  was  given  ob- 
jections had  been  filed.  The  mere  fact  that 
after  the  expiration  of  the  term  he  ascertain- 
ed that  no  obJectlMiB  bad  In  fact  been  filed, 
And  then  made  an  inquiry  of  counsel  on  the 
other  Bide  as  to  his  Intentions  In  the  matter, 
•cannot  be  held  to  amount  to  such  a  waiver 
as  woald  give  the  so-called  "case"  a  standing 
in  court  At  that  date  the  time  for  filing  ob- 
Jectl(HiB  had  come  and  gone,  Mrs.  Warthen's 
right  to  the  year's  support  had  become  abso- 
lute and  fixed,  and  the  legal  status  of  the 
matter  could  not  be  affected  by  the  noncom- 
mittal Inquiry  which  her  attorney  addressed 
to  cotmsel  for  Jackson.  The  right  to  file  ob- 
jections having  already  >een  lost,  the  making 
of  this  inquiry  could  not  possibly  have  mis- 
led bis  couns^,  or  In  any  manner  operated 
pr«jadldally  to  Ja^&son.  Accordingly,  It  can- 
not be  said  that  Hn.  Warthen  was  estopped 


from  Insisting  that  his  objections  were  Qled 
too  late,  even  though  his  counsel  may  have 
been  warranted  In  Inferring  from  Glenn's  In- 
quiry that  no  such  point  would  be  raised. 
This  being  so^  and  there  being  in  point  of  fact 
no  Intention  on  the  part  of  Mrs.  Warthen's 
counsel  to  waive  any  of  her  rights  In  the 
premises,  we  are  clearly  of  the  opinion  that 
the  court  below  erred  in  the  ruling  of  which 
she  complains.  Judgment  on  cross  bill  of 
exceptions  reversed;  main  bill  of  exceptions 
dismissed.  All  the  Justices  concurring,  ex- 
cept FISH,  J.,  al»eut  on  account  of  sickness. 


MORAK  T.  CHILD& 
(Supreme  Conrt  of  Geor^a.  May  16, 1900.) 

OBRTIORARI    TO  JUSTICE— SUFFICIENCY— DIS - 
MISSAIr-PORECLOSURB  OP  UNDLORD'8 
LIEN— COSTS— NEW  TRIAI* 

1.  Where  a  petition  for  certiorari  Is  properly 
headed  with  toe  name  of  the  state  and  coun- 
ty, and  addreseed  to  tiie  superior  court,  asking 
for  review  ot  alleged  errors  committed  oo  the 
trial  of  a  case  in  a  justice's  court  of  a  named 
magistrate,  and  such  petition  has  been  duly 
answered  by  the  magistrate,  it  is  not  error  for 
the  court  to  refuse  to  dismiss  the  same  on  the 
ground  that  the  number  of  the  militia  district 
where  the  court  was  held  was  omitted  from  the 
petition. 

2.  The  petition  In  the  present  case  distinctly 
specifies  the  errors  complained  of,  and  suffl- 
aently  sets  forth  the'  testimony  on  the  trial 
below.  The  court  therefore  did  not  err  in  re- 
fusing to  dismiss  the  same  for  want  of  sufficient 
specifications  in  these  particulars. 

3.  Where  an  execation  issued  on  the  foredo- 
■nre  of  a  landlord's  Hen  and  a  distress  warrant 
in  his  favor  are  placed  In  the  hands  of  a  con- 
stable, the  latter  is  entitled  to  retain  from  the 
proceeds  of  a  sale  of  the  property  of  defend- 
ant all  costs  Intimately  accruing  in  executing 
both  processes,  although  the  prosecution  of  one 
was  abandoned  by  the  plaintiff. 

4.  Under  the  record  in  this  case  there  was 
ample  evidence  to  authorize  the  judge  to  set 
aside  the  verdict  of  the  Jury  in  the  Justice's 
court,  and  to  direct  a  new  trial  in  that  court 
on  the  controlling  Issue  of  fact. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Monroe  county; 
B.  J.  Reagan,  Judge. 

Rule  by  J.  W.  Moran  against  B.  V.  CbMB. 
Judgment  for  defendant,  and  petitioner  brings 
error.  AfSrmed. 

W.  M.  Clark,  for  plaintiff  In  error.  Pap- 
sons  &  Persons,  for  defendant  in  error. 


LBWI^  J.  Moran  brought  a  rule  against 
Chllds,  a  constable.  In  a  Justice's  court  for 
money  alleged  to  have  been  collected  by  the 
constable  on  a  landlord's  lien  in  favor  of 
said  Moran  against  William  and  UlU  O'Neal. 
On  the  trial  of  that  case  before  a  Jury  In  the 
Justice's  court  It  appeared  from  the  evidence 
that  Moran  bad  placed  In  the  hands  of  the 
constable  not  only  the  landlord's  Hen  for 
supplies,  but  also  a  distress  warrant  for  rent 
both  of  which  were  levied  upon  the  property 
of  defendants.  It  further  appeared  that  the 
constable  was  put  to  the  expense  of  having 
■the  crops  gathered  and  placed  In  a  condition 
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for  Bale,  and  by  ctmseiit  of  parties  tbey  wmn 
BOld,  and  brought  the  Bom  of  $144.  There 
waa  a  defense  filed  to  tbe  dlatreu  warrant 
by  the  defendants,  and  that  proceeding  waa 
withdrawn  by  tbe  plalntlCC,  Horan.  It  tnr- 
ttaer  appeared  that  tbe  expense  btcuired  by 
the  constaUe  In  gathering  tbe  cottui  and 
crops  vnder  the  landlord's  lien  and  dlatreas 
warrant  amonnted  to  $44.37.  and  tbat  about 
half  this  anm  arose  by  Tlrtoe  of  the  proceed* 
logs  under  the  distress  warrant  for  rent.  It 
Is  Inferable  from  the  record  that  tbe  parties 
to  tbe  liens  sought  to  be  foreclosed  In  tha 
Justice's  court  had  agreed  upon  some  settle- 
ment touching  the  distribution  of  the  funds 
In  the  constable's  hands.  There  was  evi- 
dence to  the  effect  that  the  Justice  who  Is- 
sued the  warrant  for  rent  and  the  lien  for 
supplies,  after  the  same  were  levied  and 
money  realised  thereon  by  the  constable,  de- 
fendant in  error  in  this  case,  passed  an  order 
directing  him  to  pay  a  certain  amount  there- 
of to  tbe  attorney  for  the  defendants  bi  tlie 
Hen  foreclosures,  and  that,  after  receiving 
such  order,  he  was  unwilling  to  make  the 
payment  to  this  attorney  without  seeing  the 
plalntilTs  attorney;  and  accordingly  the  de- 
fendants' attorney  and  the  craistable  called 
on  plaintiff's  attorney,  submitted  tbe  matter 
and  the  order  of  the  magistrate  to  him,  and, 
under  their  evldroce,  by  his  consent  the  con- 
stable paid  to  that  attorney,  out  of  tbe  fund, 
$57.96.  nils  left  in  tbe  constable's  hands 
a  balance  of  $86.04,  from  which  be  claimed 
the  right  to  deduct  his  costs,  above  men- 
tioned, of  $44.87,  leaving  a  balance  tn  his 
hands  for  plaintiff  of  $42.47.  PlalntifTs  at- 
torney admitted  that  the  defendants'  attoi^ 
ney  and  Uie  constable  came  to  his  office  wltb 
an  order  signed  by  tbe  magistrate  who  Is- 
sued the  liens,  and  claims  that  be  told  the 
constable  he  was  willing  for  blm  to  pay 
over  to  defendants'  attorney  all  over  $64.06 
.and  tbe  costs,  but  they  did  not  agree  for  tbe 
constable  to  pay  over  so  much  that  there 
would  not  be  enough  left  to  pay  tbe  full 
amouDt  and  costs.  Tbe  constable  testified 
that  he  told  Moran  be  did  not  have  enough 
money  left  to  pay  the  costs  tn  the  landlord's 
lien  and  distress  warrant  cases,  and  sufj^est- 
ed  that  be  make  another  levy  to  raisd  tbe 
deficit,  and  that  Moran  directed  blm  to  bold 
the  execution  for  what  was  kept  in  his  hands; 
that  he  submitted  the  bill  of  costs  to  Moran 
and  the  Jnstlce  Issuing  the  warrants,  and 
there  was  no  complaint  as  to  their  correct- 
ness. The  Jury  returned  a  verdict  for  the 
plaintiff  for  $04.06,  and  It  Is  quite  evident 
from  the  testimony  that.  If  this  verdict 
stands,  the  constable  will  be  deprived  of  bis 
costs  In  the  distress  warrant  case.  Where- 
upon the  constable,  Ohllds,  filed  his  petition 
to  the  superior  court  for  certiorari  complain- 
ing of  the  finding  of  the  Jury,  and  alleging 
certain  errors  committed  In  tbe  progress  of 
the  trial  by  the  magistrate.  The  court,  after 
hearing  the  petition  for  certiorari  and  the 
answer  of  the  magistrate,  rendered  tbe  fol- 


lowing Judgment:  'The  wftbln  certiorari 
having  been  heard,  the  same  Is  sanctioned 
and  sustained.  It  Is  ordered  that  the  eon- 
stable's  coats  which  accrued  In  the  distress 
warrant  case  of  Mnan  against  Wm.  4e  Bill 
O'Neal,  In  tbe  Jnstlctf's  court  oi  the  6S7tb 
Dist,  O.  M.,  of  said  comity,  be  asc«taloed 
by  the  Jury  In  said  court,  and  that  said  GbUds 
be  allowed  said  cost  as  a  credit  on  the 
$64^06;  snd  that  said  Jury  find  tbe  amount 
of  tbe  constable's  cost  tbat  accmed  lu  the 
distress  warrant  that  was  wttbdrawn  by 
Moran,  and  deduct  tbe  amount  tnm  tbe  $84.- 
OG,  and  retiun  a  verdict  for  plaintiff  fbr  tlie 
balance;  and.  If  it  atqwars  that  no  socb  cost 
is  dne  blm,  w  tbe  same  was  ever  paid,  Uuan 
tbe  veidlct  to  be  for  $64.00.  It  is  further 
ordered  that  B.  V.  Obilds  recover  of  Moran 

$          costs  of  this  proceeding."  To  this 

Judgment,  Moran  excepts,  and  brings  tbe 
case  here  for  review. 

1.  One  ground  of  mor  complained  of  in 
the  bill  of  exceptions  is  that  the  court  erred 
In  falling  to  dismiss  the  petition  for  certiorari 
(HI  motion  of  counsel  ftnr  plaintiff  in  ercm  on 
tbe  ground  that  the  petltlMi  did  not  set  forth 
the  number  of  ttie  district  and  the  county 
whrae  the  Justices  cmurt  was  held  in  which 
Qie  case  was  tried.  Tbe  beading  oi  tbe  peti- 
tion for  certiorari  contained  the  name  of  the 
state  and  county,  and  was  dnly  addressed  to 
the  superior  court  Tlie  body  of  tbe  petition 
set  forth  tbe  name  of  tbe  miwlBtrate  in 
whose  court  the  case  was  tiled  before  a  Jury, 
but  omitted  fbe  number  of  the  district  and 
the  name  of  the  county  where  It  was  tried. 
It  appears  from  tbe  record  that  an  answer 
had  been  duly  filed  by  the  magistrate,  tbe 
substance  of  which  answer  is  set  forth  in 
the  bill  of  exceptions,  which,  however,  falls 
to  Indicate  bow  tbe  magistrate  signed  tbe 
answer.  We  therefore  presume  that  he  prop- 
erly signed  it  in  his  official  capacity,  giving 
the  number  of  the  district  of  which  he  was 
Justice.  Upon  this  answer  must  have  been 
based  the  adjudication  of  the  Judge's  final 
ruling;  and,  even  if  ft  be  necessary  that  the 
record  should  show  the  Jurisdiction  of  the 
superior  court  If  It  does  not  appear  trom 
the  petition,  but  does  appear  from  the  an- 
swer, we  do  not  think  the  court  committed 
any  error  in  overruling  this  ground  ot  plain- 
tiff's motion  to  dismiss  tbe  petition. 

2.  It  Is  furtber  complained  In  the  bill  of 
exceptions  that  tbe  petititm  for  certiorari 
did  not  specifically  set  out  the  written  evi- 
dence offered  on  the  trial  In  tbe  court  below, 
and  did  not  distinctly  allege  the  errors  com- 
plained of.  Upon  examining  the  petition  In 
the  record,  we  do  not  think  there  is  any 
merit  whatever  in  this  complaint  and  the 
court  did  right  In  refusing  to  dismiss  tbe  pe> 
tltitm  on  these  grounds. 

3.  We  think,  under  the  facts  of  this  case, 
the  constable  was  dearly  entitled  to  what- 
ever costs  bad  been  legitimately  Incurred  by 
the  proceedings  on  the  distress  warrant  for 
rent  After  these  costs  had  accrued,  the  con- 
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stable,  of  coorae,  cannot  be  deprived  of  his 
right  to  tbe  same  simply  because  the  plaln- 
tiff  In  the  distress  warrant  abandoned  that 
suit.  That  very  course  would  make  him  le- 
gally liable  for  the  costs  that  had  accrued 
on  the  warrant  np  to  the  time  of  such  aban- 
donmenL 

4.  While  there  was  some  conflict  in  the 
evidence  as  to  whether  the  plaintitTs  attor- 
ney assented  to  tbe  payment  of  the  amount 
made  by  tbe  constable  to  the  defendant's 
attorney,  yet  there  was  sufficient  evidence  to 
authorize  at  least  the  grant  of  a  first  new 
trial  by  tbe  Judge  on  the  Issue  set  forth  In 
his  order  above  quoted.  In  fact,  the  decided 
-welght.of  tbe  testimony,  if  not  tbe  uncontra- 
dicted evidence,  shows  that  the  amount 
foimd  by  tbe  jury  for  tbe  plaintiCt  only  al- 
lowed tbe  constable  his  costs  accruing  on  tbe 
foreclosure  of  the  lien  for  supplies,  and  ig- 
nored his  claim  of  costs  on  the  distress  war- 
rant for  rent.  While  there  seems  to  be  some 
conflict  in  the  evidence  as  to  who  was  re- 
sponsible for  the  constable  not  retaining 
enough  in  bis  hands  to  meet  these  costs,  and 
also  the  amount  due  on  the  landlord's  lien 
for  supplies,  there  certainly  was  no  abuse 
of  discretion  In  the  court  remanding  tbe  case 
to  the  Justice's  court  for  trial  before  a  Jnry 
on  this  issae.  Judgment  affirmed.  All  tbe 
JUBtices  concurrlDg,  except  FISH,  J.,  absent 
on  aocoont  of  slcknesi. 


In  re  CONTEMPT  BT  FOUR  CLERKS. 

(Supreme  Court  of  Georgia.    June  7,  1900.) 

CLBRKS  OF  COURTS  —  DUTIBa  ON  APPEAL  — 
TRANSMITTINO  PAPERS— TRANSCRIPT 
— ARRANOEHBNT-CONTBMPT. 

1.  It  is  the  duty  of  the  clerk  of  a  court,  the 
decisions  of  which  are  reviewable  by  writ  of  er* 
ror  to  this  court,  to  transmit  to  tbe  clerk  of 
this  court  at  tbe  same  time  both  the  original 
bill  of  esceptlons  and  the  traascript  of  the 
specified  poi'tions  of  the  record,  within  10  days 
from  the  date  of  the  filing  of  the  bill  of  excep- 
tions, when  the  case  is  one  that  can  be  brought 
to  this  coui't  on  the  ordinary  writ  of  error,  and 
within  15  days  from  the  date  of  service  of  the 
bill  of  exceptions  when  the  case  is  one  which 
Is  required  to  be  brought  here  by  a  fast  writ  of 
error. 

2.  If  such  clerk  delays  the  transmission  of 
either  the  original  bill  of  uceptlons  or  the 
transcript  beyond  the  time  above  mentioned.  It 
is  his  duty  to  certify  on  the  transcript  the  true 
cause  of  tbe  delay. 

3.  The  transcript  of  the  record  must  be  legi- 
bly written  or  printed  on  white  paper,  and.  If 
written  with  pen  or  typewriter,  the  same  most 
be  done  on  only  one  side  of  each  sheet. 

4.  The  various  parts  of  the  transcript  must 
be  arranged  In  order  of  time;  that  Ib,  the  first 
document  filed  stull  be  foremost  in  the  tran- 
script, and  BO  on  to  the  last  order  or  document 
filed  immediately  preceding  tbe  transmission  of 
the  transcript  and  bill  of  exceptions. 

5.  As  against  a  clerk,  an  iilegiDle  or  confused 
transcript  of  the  record  will  be  treated  as  no 
transcript. 

ti.  It  is  the  duty  of  the  clerk  to  transmit  the 
transcript,  notwithstanding  the  plaintiff  in  er- 
ror has  neither  filed  a  pauper  affidavit,  nor 
paid  the  costs  dne  the  clerk  for  making  out 
the  transcript. 


7.  The  rules  against  the  clerks  in  the  present 

proceeding  are  aischareed  for  the  sole  reason 
that  it  api^ears  from  the  answer  of  each  that 
they  were  under  a  misapprehension  of  their 
duty  in  regard  to  certifying  the  ti'oe  cause  of 
the  delay  in  ti*ausmitting  records,  and  it  is 
manifest  from  each  answer  that  there  was  nu 
intention  on  tbe  part  of  any  of  them  to  willful- 
ly disregard  the  rule  of  coort  in  reference  to 
this  matter,  or  the  law  la  reference  to  the  time 
of  transmission, 
(fjyllabns  by  the  Coott.) 

In  the  matter  of  contempt  by  four  clerks. 
Rule  discharged. 

CX>BB,  J.  Bules  were  Issued  against  fbor 
clerks,  caUlng  upon  them  to  show  cause  why 
tbey  should  not  be  punished  for  contempt 
for  falling  to  certify  on  the  transcripts  of 
records,  which  tbey  bad  transmitted  to  this 
court  after  the  expiration  of  tbe  time  ai* 
lowed  by  law,  tbe  true  causes  of  such  delay. 
The  certificate  of  the  clerk  on  the  tran- 
script In  each  case  was  silent  as  to  the  cause 
of  the  delay.  Answers  have  been  filed  In 
response  to  these  rules,  in  which  various  rea- 
sons are  set  forth  for  tbe  failure  to  transmit 
the  records  In  time.  In  each  Instance  the 
answer  In  reference  to  the  failure  to  certify 
on  the  transcript  the  cause  of  the  delay 
amounts  to  nothing  more  or  less  than  either 
a  misapprehension  or  an  Ignorance  of  the 
law.  As  It  is  manifest,  however,  from  each 
of  the  answers,  that  there  was  no  Intention 
on  the  part  of  these  clerks  to  violate  the  law 
or  the  rules  of  this  court,  no  penalty  will  be 
inflicted  upon  them,  and  the  rules  will  be 
discharged. 

We  take  advantage  of  this  opportunity  to 
call  the  attention  of  the  clerks  of  the  courts, 
the  decisions  of  which  are  reviewable  here, 
to  the  requirements  of  tbe  law  and  the  rules 
of  this  court  In  reference  to  the  transmis- 
sion of  records,  and  to  give  notice  that  here- 
after a  strict  compliance  with  tbe  same  will 
be  expected  and  required,  under  penalty: 
When  a  bill  of  ^ceptlons  Is  filed  In  the 
office  of  the  clerk  of  the  trial  court.  It  Is 
his  duty  to  make  a  complete  transcript  of 
such  parts  of  the  record  as  are  specified  In 
the  bill  of  exceptions,  and  transmit  the  same, 
with  tbe  original  bill  of  exceptions,  to  tbK 
clerk  of  this  court,  within  10  days  from  the 
date  tbe  bill  of  ^a%ptlons  Is  filed,  If  tbe  deci- 
sion complained  of  is  reviewable  here  on 
an  ordinary  writ  of  error.  Civ.  Code,  §  5554. 
If  the  decision  complained  of  Is  in  a  case 
which  is  required  to  be  brought  to  this  court 
by  a  fast  writ  erf  error,  the  bill  of  excep- 
tions and  transcript  of  the  record  must  be 
transmitted  within  15  days  from  tbe  date 
of  tbe  service  of  tbe  bill  of  exceptions.  Id. 
i  5640.  The  bill  of  exceptions  and  tran- 
script must  both  be  transmitted  at  the  same 
time.  If,  for  any  cause,  the  clerk  delays 
transmitting  either  the  record  or  the  bill 
of  exceptions  beyond  tbe  time  above  men- 
tioned, it  is  his  duty  to  "certify  to  this  court 
on  the  transcript  tbe  true  cause  of  the  de- 
la7."  Bnle  8  (tf  tbe  snprraw  conrt  (CIt.  Code. 
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8  S607).  A  failure  to  transmit  eltber  tbe 
record  or  tbe  bill  of  exceptions  within  tbe 
time  prescribed  hj  law.  when  tbere  la  no 
sufficient  excuse  for  the  delar.  Is  a  con- 
tempt of  this  court;  and  a  failure  to  certify 
upon  tbe  transcript  tbe  tme  cause  of  such 
delay  Is  also  a  contempt  of  this  court,  not- 
withstanding there  may  be  a  sufficient  ex.- 
cuse  for  such  delay.  The  duty  of  transmit- 
ting within  time,  and  tbe  duty  of  certify- 
ing as  to  tbe  true  cause  for  the  delay,  If 
delay  Is  unavoidable,  are  not  the  only  duties 
Imposed  upon  tbe  clerks  of  the  trial  courts 
In  reference  to  the  transcripts  which  they 
are  to  transmit  to  this  court.  Every  tran- 
script shall  be  plainly  and  legibly  written  or 
printed  on  white  paper,  so  as  to  be  read 
without  more  than  ordinary  strain  or  effort 
If  written  with  pen  or  typewriter,  the  same 
must  be  done  on  only  one  side  of  each  sheet. 
Tbe  various  parts  of  the  transcript  shall  be 
arranged  In  order  of  time, — that  is,  the  first 
document  filed  shall  be  foremost  In  the  tran- 
script, and  BO  on;  matters  copied  from  the 
minutes,  such  as  verdicts,  orders,  judg- 
ments, etc.,  being  also  placed  In  order  ac- 
cording to  dates.  Kules  10  and  11  of  the 
supreme  court  (Cl7.  Oode,  SS  5609,  6610).  A 
failure  on  the  part  of  tbe  clerks  of  the  trial 
courts  to  comply  with  the  duties  Imposed 
by  these  rules  Is  also  a  contempt  and  sub- 
ject to  be  punished  as  such;  and,  as  against 
such  clerks,  an  Illegible  or  confused  tran- 
script of  the  record  will  be  treated  as  no 
transcript.  Rule  9  of  the  supreme  court  (Civ. 
Code,  i  5G08).  Parties  to  a  case,  who  are 
not  themselves  at  fault  and  who  have  ex- 
erdsed  due  diligence  In  ascertaining  whether 
the  clerk  has  discharged  his  duty,  and,  if  not, 
have  with  like  diligence  sought  to  compel  a 
discharge  of  such  duty,  will  not  be  preju- 
diced by  the  conduct  of  the  clerk,  provided 
the  record  reaches  tbe  c^ce  of  the  clerk  of 
this  court  in  time  to  be  entered  on  the 
docket  of  tbe  term  to  which  It  is  by  law  re- 
turnable. ClT.  Code,  SI  5555,  6564,  6571; 
rule  12  of  the  supreme  court  (Civ.  Code,  ( 
5611).  But  the  clerk  who  Is  In  default  is 
always  subject  to  be  pimlshed  for  contempt. 
It  Is  to  be  noted  In  this  connection  that  that 
part  of  section  5571  of  the  Civil  Code  which 
provides  that,  under  certain  clrcnmstances, 
a  case  reaching  this  court  after  the  cases 
from  the  circuit  to  which  It  belongs  have 
been  disposed  of,  shall  be  entered  on  the 
docket  of  the  next  term,  has  been  declared 
to  be  unconstitutional.  See  Davis  v.  Ben- 
nett 72  Ga.  762. 

In  the  answer  of  one  of  the  clerks  It  ap- 
peared that  the  delay  in  transmlBsion  was 
due  to  the  fact  that  the  costs  due  him  for 
making  out  the  transcript  bad  not  been  paid. 
In  the  case  of  Rutherford  v.  Jones,  12  Ga. 
618,  it  was  held  that  "tbe  clerk  of  the  supe- 
rior court  Is  not  entitled  to  demand  the  costs 
for  making  oat  the  transcript  of  the  record, 
before  transmitting  tbe  same  to  tbe  supreme 
ooort"   Under  tbe  law  u  It  existed  at  Ow 


time  that  decision  was  rendered,  tbe  clerk 
had  no  right  to  demand  bis  costs  at  all  nn- 
tii  after  the  final  termination  of  the  case; 
but  tbe  law  now  provides  that  when  the 
clerk  transmits  a  record  to  the  supr^e 
court,  except  In  cases  where  an  affidavit  of 
inability  to  pay  the  costs  is  filed,  he  may 
make  out  a  bill  of  the  costs  for  such  tran- 
script and  when  presented  to  tbe  Judge  of 
the  court  and  found  by  him  to  be  correct 
the  Judge  shall  award  Judgment  In  favor  of 
the  clerk  for  sacb  costs.  Civ.  Code,  i  5400. 
While  the  clerk  has  no  right  to  demand  pay- 
ment of  the  costs  as  a  condition  precedent 
to  transmitting  the  transcript  be  has,  un- 
der the  law  Just  r^erred  to,  a  right  to  have 
an  execution  issued,  which  would  be  a  rem- 
edy available  to  him  to  collect  his  costs  in 
the  event  the  plaintiff  in  error  bad  failed  to 
file  the  affidavit  of  Inability  to  pay  costs  and 
was  solvent  In  addition  to  this,  if  the  plain- 
tiff in  the  case  Is  tbe  plaintiff  in  error  and  la 
a  nonresident  of  the  state,  the  cle.k  has  a 
remedy  by  application  to  the  Jndge  to  re- 
quire bim  to  make  a  deposit  addidcmal  to 
that  which  la  required  at  the  beginning  M 
the  suit  Id.  i  6S99.  Bales  dlschaxged.  AD 
the  Justices  concurring,  except  FISH,  J.,  ab- 
sent on  account  of  sickness. 


BABEBR  H  sL  T.  STBWABT. 

(Supreme  Court  of  Oeoi^la.   May  16,  190a) 

NBW  TBIAI^WSCONDUOT  OF  JUROR— 
APPEiUi. 

That  an  attorney  for  one  of  the  parties 
in  a  case  on  trial  suggested  to  one  of  the  jnty, 
while  on  the  street  aud  suffering  from  an  ail- 
ment that  a  dose  of  medicine  of  a  particular 
kind  would  benefit  him,  and  also,  at  his  own 
expense,  procured  and  furnished  the  medirine 
to  the  juror,  will  not  require  the  setting  a^e 
of  a  vei'dict  in  favor  of  the  client  of  this  attor- 
ney when  it  affirmatively  appears  that  the  at- 
torney did  not  know  the  person  to  whom  he  fur- 
nished the  medicine  was  on  the  jury  trying  the 
cane,  that  the  juror  took  the  medicioe  not  as  a 
gift,  but  under  the  impression  that  he  was  to 
pay  for  it  himself,  and  that  counsel  for  the  oth- 
er party  witnessed  all  that  occurred,  and  made 
no  complaint  ot  it  before  verdict.  Under  such 
circumstances  there  was  nothing  in  the  conduct 
of  either  counsel  or  juror  which  necessarily 
militated  against  the  purity  of  jury  trial;  and 
if,  in  the  exercise  of  a  sound  discretion,  and 
upon  sufficient  evidence,  tbe  trial  judge  found 
that  the  occurrence  resulted  in  no  iojury  to  tbe 
losing  party,  bis  finding  will  not  be  uatnrbed. 
(Syllabus  by  tbe  Court.) 

Error  from  superior  coart.  Heard  comity; 

S.  W.  Harris,  Judge. 

Action  by  C.  H.  Stewart  against  W.  Z. 
Barker  and  others.  Judgment  tox  plaintiff, 
and  defendants  bring  error.  Affirmed. 

Felix  N.  Cobb.  F.  S.  Loftln,  and  Reese  & 
G(»-don,  for  plaintiffs  in  error.  Sldn^  Hold- 
emesB,  for  defendant  In  error. 

LEWIS,  J.  The  only  gaestlon  argued  In 
the  present  case,  or  upon  which  a  decision  of 
tbls  court  was  invoked.  Is  that  dealt  with  In. 
tbe  beadnotb   One  of  the  grounds  In  fb»  mo 
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tlon  for  a  new  trial  Is  as  follows:  "Becaus* 
during  the  progress  of  the  trial  of  said  case 
H.  Im  Samples,  one  of  the  Jurors  impaneled 
and  sworn  to  try  the  same,  and  while  acting 
as  said  Juror,  and  before  the  rendition  of  the 
verdict  in  said  case,  without  permission  of 
the  court,  and  without  the  knowledge  or  con- 
seut  of  defendant  or  their  counsel,  was  treat- 
ed by  Col.  Sidney  Holderness,  of  counsel  for 
plaintiff,  in  the  drug  store  of  Dr.  W.  A.  Ware, 
at  Franklini  Georgia,  by  said  Holderness  giv- 
Ing  to  said  Samples  a  glass  of  Seidlitz  pow- 
ders mixed  with  sugar  and  other  Ingredients 
unknown  to  movants,  which  was  ordered  by 
said  Holderness  for  said  Samples,  and  paid 
for  by  said  Holderness;  that'  this  fact  was 
not  known  to  movants  or  their  counsel  until 
after  the  rendition  of  the  verdict  in  said 
case."  On  the  hearing  of  this  ground  of  the 
motion  it  appeared  from  some  of  the  affidavits 
Iptroduced  in  evidence  that  during  a  recess 
of  the  court,  and  pending  the  trial  of  this 
case.  P.  N.  Cobb,  of  counsel  for  plaintifts  in 
error,  was  standing  at  a  drug  stcH-e,  and  that 
Holderness,  counsel  for  defendant  In  error, 
walked  up,  and  they  engaged  In  common  con- 
versation; then  Samples,  the  Juror,  came  up. 
and  cDstomaiy  greetings  were  exchanged. 
Samples,  In  reply  to  an  inquiry,  "How  do 
you  do?"  complained  of  a  headache.  Reme- 
dies were  suggested,  Holderness  suggesting 
Seldlitz  powders,  accompanying  this  sugges- 
tion with  a  statement  that  he  had  Just  started 
to  take  one  for  the  same  trouble.  Samples, 
the  Juror,  said  he  woold  try  the  remedy,  and 
they  stepped  Inside  the  door  of  the  drug  store. 
Holderness  ordered  the  Seldlitz  powders,  one 
for  himself,  and  also  one  for  Samples,  which 
vrere  accordingly  furnished  by  the  clerk. 
They  were  produced,  and  the  Juror  asked 
Holderness  to  show  him  bow  to  take  his, 
saying  that  he  had  never  taken  one  before. 
Holderness  showed  him  how,  by  pouring  out 
the  contents  of  one  powder  (the  soda)  In  one 
glass  with  a  little  water,  and  the  contents  of 
the  other  package  (add)  In  another  glass  with 
water  and  a  little  sugar.  Samples  then  pick- 
ed up  the  two  glasses  from  the  counter,  mixed 
and  drank  quickly,  and  then  walked  out  of 
tlie  store  without  saying  a  word.  Holderness 
then.  In  the  absence  of  the  Juror,  took  bis 
powder,  then  handed  the  clerk  a  piece  of  sil- 
ver, and  received  from  him  his  change,  put- 
ting It  In  his  pocket  without  counting  It 
There  was  some  evidence  that  Cobb,  one  of 
counsel  for  plaintiffs  in  error,  heard  the  con* 
veraatlcm  that  occurred  between  the  Juror  and 
Holderness.  There  was  also  evidence  In  be- 
half of  plaintiffs  in  error  to  the  contrary. 
There  was  undisputed  proof,  however,  that 
Holderness  did  not  reside  in  the  county  where 
the  case  waa  being  tried,  and  was  a  com- 
parative stranger  there,  not  knowing  the  peo- 
ple generally  of  the  county.  He  did  not 
know  Samples,  bad  never  seen  btan  befwe, 
and  In  the  course  of  the  transaction  with 
reference  to  the  Seldllts  powder  he  dU  not 


know  that  Samples  bad  been  selected  as  a 
Juror  In  the  case,  the  trial  ot  which  bed  pro- 
ceeded. It  further  appeared  from  the  evi- 
dence that  Samples  did  not  know  that  Holder- 
ness was  treating  or  Intended  to  treat  him 
with  a  Seldlitz  powder,  but  expected  the 
same  would  be  charged  to  him  on  the  books 
of  the  store,  and  afterwards  asked  a  friend 
to  pay  that  amotmt  for  him,  and  did  not  know 
that  It  had  been  paid  by  Holderness  until 
several  days  after  the  adjournment  of  court 
miere  is  nothing  in  the  evidence  to  Indicate 
that  Holderness  intended  the  medicine  which 
he  advised  Samples  to  take  as  a  treat  from 
him  to  the  Juror.  After  hearing  all  the  evi- 
dence, the  court  overruled  the  motion  for  a 
new  trial,  and  we  are  called  upon  by  counsel 
fen:  plalntitCs  in  errw  to  reverse  the  Judgment 
on  account  of  this  alleged  misconduct  on  the 
part  of  counsel  for  defendant  in  error  wltli 
one  of  the  Jury  impaneled  to  try  the  case. 

We  think  that  a  simple  statement  of  the 
facta  above  given  was  amply  sufficient  to  au- 
thorize the  Judge  in  overruling  this  ground 
of  the  motion.  There  ts  nothing  in  the  facts 
developed  to  indicate  even  a  possibility  of  the 
Juror  having  been  In  the  least  affected  by 
the  acts  of  civility  and  courtesy  shown  him 
by  the  counsel  of  defendant  in  error,  and  the 
facts  In  this  case  are  not  akin  to  those  where 
this  and  other  courts  have  ruled  that  new 
trial!  wIU  generally  be  granted  when  Jurors 
eat  and  drink  at  the  expense  of  a  prevailing 
party.  It  bas  never  been  applied  to  acts  of 
common  courtesy  or  ordinary  civility,  but,  as 
applied  to  drinks  or  treats.  It  generally  carries 
with  it  the  Idea  of  conviviality  and  good  fel- 
lowship. We  are  not  aware  of  a  decision  of 
any  court  where  an  act  of  simple  common 
humanity  In  administering  to  the  wants  of  one 
suffering  physical  pain  has  been  construed 
as  improper  condact  for  an  attorney  or  party 
In  a  case  when  administered  to  one  who  hap- 
pens to  be  upon  the  Jury  engaged  in  the  trial 
of  a  cause.  It  was  accordingly  held  by  this 
court  In  the  case  of  Railroad  T.  Wiggins,  81 
Ga.  20S,  18  S.  E.  187:  "It  is  no  cause  for  a 
new  trial  that  one  of  the  Jurors  took  the  plain- 
tiff by  the  arm.  and  assisted  him  downstairs 
In  the  court  house  during  a  recess  of  the  court 
after  the  trial  was  commenced  and  before  it 
was  concluded.  It  is  not  apparent  or  probable 
that  this  act  of  civility  on  the  part  of  the 
Juror  was  or  might  have  been  prejudicial  to 
the  defendant  although  the  cause  of  action 
on  trial  was  an  Injury  to  the  plaintiff's  spine 
and  nerves,  which,  as  he  contended,  disabled 
him  from  walking  without  crutches  or  other 
assistance."  We  think,  If  there  Is  any  differ- 
ence in  principle  bi  the  case  above  mentioned 
and  the  one  under  consideration,  that  differ- 
ence is  in  favor  of  the  contention  in  behalf  of 
the  defendant  In  error  In  the  case  at  bar;  for 
here  the  attorney.  In  Bursting  a  remedy  for 
the  Juror's  physical  complaint,  performed  not 
only  nothing  hut  an  act  of  common  humanity, 
but  It  seems  he  wai  oatirely  Ignorant  ot  the 
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fact  tliat  Samples  was  a  member  of  the  Jury 
whlcb  bad  been  Impaneled  and  firworn  to  try 
this  case,  and  tbe  jaror  himself  was  Ignorant 
of  tbe  fact  tbat  tbe  attorney  Intended  to  treat 
him.  If  coonsel  for  the  opposite  party  bad 
not  been  present  In  this  case,  bad  not  thus 
been  made  aware  of  the  conduct  between  op* 
posite  counsel  and  this  juror  before  the  ver- 
dict, this  conduct,  as  developed  by  tbe  testi- 
mony, does  not  necessarily  militate  in  the 
least  against  the  purity  of  Jury  trials.  There 
was  evidence,  however,  that  one  of  the  coun- 
sel for  plaintiffs  In  errcur  was  present  and  wit- 
nessed what  occarred;  and,  while  there  was 
a  conflict  of  testimony  on  this  point,  there 
was  sufficient  evidence  to  authorize  the  trial 
Judge  to  decide  the  Isenie  In  favor  of  tbe  re- 
spondent to  tbe  motion.  We  think  that,  in 
the  exercise  of  a  sound  discretion,  and  upon 
sufficient  evidence,  the  trial  Judge  found  that 
the  occurrence  resulted  In  no  Injury  to  tbe  los- 
ing party,  and  his  finding,  theEefore,  will  not 
be  disturbed  by  this  court. 

It  is  unnecessary  to  consider  the  otb^ 
grounds  In  the  motion  for  a  new  trial,  aa  none 
of  them  were  inelsted  upon  or  argued  as  cause 
for  a  reversal  of  the  Judgment  below.  Judg- 
ment affirmed.  All  the  Justices  concurring, 
except  FISH,  J,,  absent  on  account  of  sick- 
ness. 


COOPBR  r.  RALEIGH  ft  O.  B.  CO.  et  al. 
(Supreme  Court  of  Georgia.  May  16, 1900.) 

CARRIERS— I.IA6ILITIBS— DAMAGE  TO  PROPBIU 
TY— SHIPMENT  OP  LIVB  STOCK— LIMIT- 
ING UABILITY— UNLOADING. 

1.  A  common  carrier  of  goods  is  excused  from 
liability  for  loss  of  or  daoiaee  to  such  property 
only  in  tbe  event  loss  or  damage  results  from 
the  act  of  God  or  of  the  public  enemy. 

2.  While  a  common  carrier  of  goods,  who  al- 
so transports  live  stock,  is,  as  to  tbe  latter 

Eroperty,  a  common  carrier,  certain  exoeptions 
ave  grown  up  in  his  favor,  exempting  him 
from  liability  for  loss  or  injury  cnttrted  by  the 
natui-e  and  propensities  of  the  animals. 

8.  In  the  trial  of  an  action  brougbt  agalmt 
a  carrier  of  live  stock  to  recover  damages  for 
loss  of  or  injury  to  stock  which  he  bad  under- 
taken to  transport,  after  proof  of  loss  or  in- 
jury there  is  a  presumption  of  law  that  he  was 
at  fault,  and  the  burden  rests  upon  him  of 
showing  that  he  ts  not  liable,  by  reason  of  the 
happening  of  some  cause  which  the  law  recog- 
nizes as  an  excuse. 

4.  A  carrier  of  live  stock  may  by  special  con- 
tract so  limit  his  liability  for  loss  or  damage 
tbat  he  will  be  liable  only  in  tbe  event  he  1b 
guilty  of  "gross  negligence." 

5.  W^beo,  in  such  a  contract.  It  was  provided 
that  the  shipper  should  "unload  [Che]  stock, 
with  the  assistance  of  the  company's  agent  or 
agents,  at  his  *  *  *  own  risk,"  it  Is  the  duty 
of  the  shipper  either  to  be  orient  himself,  or 
have  some  one  representing  him  present,  at  the 
unloading  of  the  stock;  and.  In  the  trial  of  a 
suit  in  which  the  carrier  relied  on  such  a  con- 
tract as  a  defense,  it  is  not  error  to  so  charge 
the  jury,  if  they  are  also  instnicted  tbat  a  fail- 
ure of  the  shipper  to  be  present,  or  have  some 
one  present  in  his  behalf,  would  not  defeat  a 


recovery  him  unless  it  appeared  that  tbe 
damages  claimed  resulted  from  aach  failure. 

(Syllabus  by  the  Goort.) 

Error  from  city  court  of  Athens;  Howell 
Oobb,  Judge. 

Action  by  C.  W.  Cooper  against  the  Balelgb 
&  Gaston  Railroad  Company  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
error.  Reversed. 

Henry  C.  Tuck,  for  plaintiff  In  error.  Br- 
wln  &  Brown,  for  defendants  In  error. 


OOBB,  7.  The  plaintiff  brought  an  action 
against  tbe  defendants  to  recover  damages 
on  account  of  Injuries  which  It  was  alleged 
had  been  Inflicted,  by  tbe  negligence  of  tbe 
servants  of  the  defendants,  rai  certain  live 
stock  which  they  had  undertakoi  to  trans- 
port for  tbe  plabitlff  from  Atlanta  to  Athens. 
See  Cooper  t.  Railroad  Co.,  IOC  Ga.  88,  90  B. 
B.  731.  Tbe  petition  set  forth  two  elements 
ot  damage.  It  was  alleged  first  that  one 
mule  wortb  a  stated  sum  had  been  rendered 
practically  worthless  by  having  one  leg  brofc- 
en;  this  Injury  resulting  from  tbe  mule  get- 
ting Its  foot  hung  In  tbe  open  latticework 
forming  the  side  of  the  car  in  which  tbe 
stock  were  shipped.  The  other  element  of 
damage  was  alleged  to  have  arisen  from  the 
conduct  of  the  defendants  In  unloading  the 
stock  at  Athens,  after  the  hour  of  midnight. 
Into  an  open  pen  or  Inclosure,  while  the 
weather  was  very  cold,  and  ft  strong,  biting 
wind  or  bllzsard  was  blowing.  In  which  In- 
closure the  stock  remained  the  balance  of  the 
nlgbt,  and  from  such  exposure  they  contract- 
ed distemper,  and  on  account  of  this  were 
Injured  and  damaged  In  a  stated  sum.  The 
defendants  answered,  denying  the  material 
allegations  of  the  petition.  Tbe  case  went 
to  trial,  and  a  verdict  was  returned  In  ftivor 
of  the  defendants.  The  plalntilTs  motion  for 
a  new  trial  having  been  OTermled,  he  sued 
out  a  bill  of  exceptions  to  this  court,  com- 
plaining of  the  refusal  the  court  to  grant 
bim  a  new  trloL 

Under  the  common  law,  a  common  car- 
rier was  liable  absolutely  and  at  all  events 
to  deliver  the  property  which  It  had  un- 
dertaken to  carry  safely  to  the  consignee 
or  owner,  and  was  excused  trtmi  liability 
only  when  the  Icott  or  Injury  was  caused  by 
an  act  of  God  or  the  public  enemy,  or  the 
shl[q>er's  negUgence.  6  Am.  &  "ESpg.  Enc. 
Law  (2d  Ed.)  p.  263;  Fish  v.  Oiapman,  2  Ga. 
849;  Cooper  v.  Berry.  21  Oa.  686.  The  stat- 
ute of  this  state  Is  to  the  same  effect  Civ. 
Code,  t  2201.  The  transportati<m  at  live 
stock  over  land  was,  howevCT,  unknown  to 
the  common  law,  and  conseqmntly  the  lia- 
bility of  carriers  of  live  stock  is  not  to  be 
determined  by  the  strict  common-law  rule. 
Railroad  Co.  t.  Spears,  6U  Ga.  485;  Pardlng- 
ton  T.  Hallway  Co.,  88  Eng.  Law  &  Bq.  432; 
2  Bor.  B.  &.  pp.  1801.  1802.  Br  statute  0-7 
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&  18  1^  c  81,  I  7),  curlers  of  live  stock 
w«m  In  Snglaad  made  liable  as  common  csr- 
rlets.  While  there  has  been  some  doubt  as 
t»  whetbtt  carriers  of  live  stock  were  com- 
m<m  carriers,  it  seems  to  be  well  settled  now 
that  they  are.  Hatch.  Cbrr.  SS  217.  218;  S 
Am.  &  Sng.  Bnc.  Law  (2d  Bd.)  428;  and 
cases  dted  In  each. 

2.  While  carrim  of  live  stock  are  common 
carriers,  cwtaln  exceptions  have  grown  up  In 
their  favor,  arising  from  the  nature  of  the 
property  transported.  Among  these  excep- 
tl<»u  are  the  natural  death  of  the  animals, 
the  Tldous  and  onomtrollable  nature  of  the 
stodc,  and  similar  exceptions.  Sndi  causes 
are  within  the  principle  which  excuses  com- 
mon carriers  fnon  loss  or  damage  resulting 
from  the  act  ot  Qod.  They  are  causes  which 
arise  from  the  nature  and  propensity  of  the 
^TiimMia,  and  which  coold  not  be  prevented 
by  foresight,  vigilance,  and  care.  Hutch. 
Carr.  9  216a;  6  Am.  &  £;ng.  Bnc.  Law  (2d 
Ed.)  p.  448.  Such  exceptions  as  these  were 
clearly  recognised  In  the  case  of  Railroad 
Co.  T.  Spears,  cited  above;  .holding  that  car- 
riers of  live  stoclc  were  common  carrjers. 

8.  It  being  settled  that  a  carrlw  of  live 
stock  Is  a  common  carrier,  and  entitled  to 
the  privileges  of,  and,  with  the  exceptions 
lost  referred  to,  subject  to  the  penalties  im- 
posed on,  such  a  (arrler,  the  goeatlon  arises 
as  to  whether,  under  our  law.  In  a  case  like 
the  present,  the  burden  of  showing  negli- 
gence Is  on  the  plaintiff,  or  whether  it  is 
Incumbent  on  Uie.  carrier  to  show  that  the 
failure  to  deliver  the  stock  in  good  order  was 
attrlbntable  to  some  cause  which  the  law 
recognizes  as  an  excuse  for  such  failure. 
The  Code  declares  that  "in  case  of  loss  the 
preanmptlon  law  is  against  [a  common 
carrier],  and  no  actue  avatle  him  unleBS  It 
was  occasioned  by  the  act  of  God  qr  the  pub- 
lic raemles  ot  the  state"  (CMv.  Code^  §  2264), 
and  also  that  "a  railroad  company  ^lall  be 
liable  for  damage  done  to  persons,  stock  or 
other  property  of  snch  company,  or  for  dam- 
ages d<me  by  any  person  in  the  employment 
and  service  of  such  company,  unless  the 
company  shall  make  It  appear  that  their 
agents  have  exercised  all  ordinary  and  rea- 
sonable care  and  diligence,  the  presumption 
in  all  cases  being  against  the  company"  (Civ. 
Code.  I  2321).  It  would  follow  that  In  a  suit 
against  a  railroad  company,  acting  as  a  com- 
mon carrier  ot  live  stock,  for  damages  al- 
leged to  have  resulted  from  the  way  in  which 
the  stock  were  transported,  when  the  plain- 
tiff has  shown  a  delivery  of  the  stock  to 
the  company,  and  loss  of  or  Injory  to  the 
stock  while  in  the  possession  of  the  com- 
pany, the  law  would  raise  a  presmnptloo 
that  such  loss  or  Injury  resulted  from  the 
defendant's  negligence,  and  the  burden 
would  be  upon  the  defendant  to  show  that 
the  loss  or  Injury  was  the  result  of  some 
cause  which  would,  under  the  law,  be  an 
exoase  tot  a  failure  to  deliver  the  stock 
In  good  order.  The  defendants  contmd, 
86S.B^16 


however,  that,  even  If  the  diarge  ot  the 
Judge  on  the  subject  of  the  burden  of  proof 
was  erroneous.  It  wss  harmless,  for  the  rea- 
son that  the  defendants  actually  assumed  the 
burden  of  showing  that  they  were  without 
fault.  Bat,  even  if  this  is  true,  harm  might 
have  resulted  ^m  the  Judge's  charge.  It 
Is  Impossible  to  teU  from  the  Jury's  verdict 
whether  they  based  the  same  oa  the  testi- 
mony for  the  defendants,  which.  It  Is  daUn- 
ed,  established  they  were  without  fault,  or 
on  an  opinion  which  they  entertained  that 
the  plaintiff  had  failed  to  successfully  carry 
the  burden  which  the  court  had  improperly 
placed  up<m  him.  Unda  the  Judge's  charge, 
U  the  Jury  believed  that  the  plaintiff  did  not 
by  his  testimony  show  the  defendants  In 
fanlt,  a  verdict  for  the  defendants  would 
naturally  result,  even  though  they  intro- 
duced no  evidence  whatever.  We  think, 
therefore,  that  the  error  of  the  Judge  In  Im- 
properly placliq;  the  burden  at  proof  was  of 
such  a  character  as  to  require  a  new  trial. 

4.  Carriers  ot  live  stock  may  limit  their 
liability  by  a  special  contract,  which  will  be 
enforced  if  based  upon  a  sufflclent  ccmsld- 
eratitm,  and  If  not  unreasonable.  Immoral,  ot 
contrary  to  public  policy.  Railroad  Co.  v. 
Spears,  66  Ga.  480;  Railroad  Co.  v.  Bryant, 
73  Ga.  722;  Railway  Co.  v.  Disbrow.  76  Ga. 
263;  Banking  Ca  v.  Reid,  01  Go.  377.  17  S. 
m  934;  Hutch.  Carr.  {  22S  et  seq.;  5  Am.  & 
Eng.  Snc.  Law  (2d  Bd.)  pp.  288.  441.  In  the 
present  case  the  defendants  Introduced  in 
evidence  a  contract  of  shipment  entered  Into 
between  them  and  the  plalntifT,  whereby  the 
plaintiff  agreed  to  release  the  defendants 
from  liability  in  ca^  of  loss  or  injury  to 
the  stock  by  reason  of  a  number  of  named 
causes,  "and  from  all  other  causes  Incidental 
to  railroad  transportation,  and  which  shall 
not  have  been  caused  by  the  fraud  or  gross 
negligence  of  said  railroad  companies."  Un- 
der tliis  contract  the  defendants  were  re- 
quired to  exercise  only  slight  diligence,  and 
were  liable  only  for  gross  negligence,  and  an 
instruction  to  the  Jury  to  this  effect  was 
not  erroneous.  In  Railroad  Co.  v.  Spears, 
supra,  it  was  held  that  a  contract  almost 
identical  In  language  with  the  one  now  un- 
der consideration  was  enforceable,  as  it  was 
"neither  impossible,  unreasonable,  nor  Ille* 
gal."  The  contract  under  consideration  In 
that  case  was  also  held  to  be  based  upon  a 
sufficient  conslderatlcm;  the  consideration 
being  a  redacthm  In  freight,  and  a  free  pas- 
sage to  the  owner.  This  was  also  the  con- 
sideration of  the  contract  Involved  In  the 
present  case.  Of  course,  a  common  carrier 
cannot  make  a  valid  contract  exempting  him 
from  liability  altogether  when  the  damage 
Is  caused  by  his  own  negligence.  Berry  v. 
Cooper,  28  Ga.  543;  Purcell  v.  Express  Co., 
34  Ga.  315.  But  this  is  a  different  thing 
from  limiting  by  contract  bis  liability  for 
damage  caused  by  bis  gross  negligence  only. 
Hutch.  Carr.  |  229,  and  cases  cited,  l^ere 
was  therefore  no  error  In  ttie  charge  corn- 
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idalned  at,  and  the  defendanta  may  excuse 
tiiemBelvei  by  itiowUiK  that  they  exerclBed 
the  degree  of  diligence  the  contract  requlree. 
The  proTtsttniB  of  secliona  2818  and  2314  of 
the  CUtU  Code^  which  pzohlblt  common  car- 
riers from  enforcing  or  requiring  C(»iBign- 
ors  of  live  stock  **to  contract  for  a  liability 
less  than  the  actual  value  of  such  animals 
In  case  of  loss  or  Injury  to  the  same  result- 
ing from  the  negligence'  at  the  carrier,  and 
declaring  that  all  such  stipulations  In  con- 
tracts of  shipment  shall  be  yiM.  "unless  tbe 
shipper  shall  voluntarily  SFsent  to"  each  stlp- 
nlatlons,  have  no  bearing  upon  the  present 
case,  for  tbe  reason  that,  so  far  as  the  pres- 
ent record  discloses,  there  vas  no  effcwt  to 
recov«  any  amounts  larger  than  those  stipu- 
lated bi  tbe  contract  of  shipment  But,  even 
If  there  had  been,  there  vras  evidence  tend- 
ing to  prove  that  the  shipper  vtduntarily  as- 
sented to  all  the  stlpulatI(His  hi  the  contract 
of  shipment  The  fact  that  there  tras  In  the 
present  case  a  special  contract  would  not 
take  It  out  of  Uie  rule  that,  after  tbe  plaln< 
tUf  has  proven  Uiat  the  stock  wete  lost  or 
Injured  while  In  the  possession  of  the  de* 
fendants,  the  law  would  raise  a  presump- 
tion that  the  defoidants  wne  at  fault  Buch 
a  presumption  would  to  such  a  case  arise, 
and  the  burden  would  be  then  placed  upon 
tiie  defendants  to  show  that  .tiiey  had  ex- 
erdsed  the  degree  of  diligence  which  the 
contract  required.  Ballway  Go.  v.  Kennedy, 
78  Ga.  668,  8  S.  B.  267. 

B.  The  contract  entwed  toto  between  the 
plaintiff  and  the  defendanto  provided  that 
the  platotlff  should'  **uiiload  said  stock  (with 
the  asBlstonce  of  the  'company's  agent  or 
agraits)  at  his  or  tbelr  own  risk,  and  feed, 
water,  and  attend  tbe  same  at  his  own  ex- 
pense and  at  bis  own  risk  while  In  the  stock 
yard  of  said  company,  or  at  the  .transfer 
points,  or  where  It  may  be  unloaded  for  any 
purpose."  Hie  court  charged  the  Jury  that 
It  was  the  duty  of  the  plaintiff,  under  the 
contract,  to  have  been  present  at  the  un- 
loading of  the  stock,  and  this  Is  assigned  as 
error.  There  was  no  error  in  this  charge. 
See  Banking  Co.-  v.  Held,  91  Ga.  877,  17  S. 
B.  934.  Of  course,  the  failure  of  the  plain- 
tiff to  be  present  would  not  of  itself  prevent 
him  from  recovering,  but,  if  the  loss  or  dam- 
age was  the  result  of  his  not  being  pres- 
ent, he  could  not  recover. 

The  foregoing  deals  with  all  of  the  as- 
signments of  error  which  are  of  sufficient 
Importance  to  be  discussed  at  length,  or 
which  relate  to  matters  which  will  prob- 
ably arise  at  another  trial.  As  the  case  goes 
back  for  another  hearing,  no  c^lnion  on  the 
evidence  Is  expressed.  If  the  defendants 
fall  to  overcome  the  presumption  of  law  that 
they  were  guilty  of  gross  negligence  Id  the 
way  In  which  they  transported,  took  care 
of,  and  delivered  the  stock,  which  presump- 
tion would  arise  as  soon  as  the  plalatiS 
shows  that  the  stock  were  Injured  while  In 
the  possession  of  the  defendants,  a  recov- 


«ry  In  bdudf  of  tbe  plaintiff  tor  the  damage 
be  has  nurtained  would  not  be  unwarranted. 
If,  on  the  other  hand,  the  defendanto  should 
show  by  evidence  that  ttey  have  exerdsed 
all  that  care  and  diligence  which  their  cm- 
tract  oC  shipment  required  of  them,  the  plain- 
tiff would  not  be  entitled  to  recover.  Judg- 
ment reversed.  AO  the  Justices  concunins. 
except  FISH,  J.,  absent  on  account  of  alck- 
nesB. 


BAY  V.  OAHF. 

(Supreme  Oonrt  of  Georgia,  May  14, 1900.) 

APPEAL—HARMLESS  ERROR— WITNESS— COM- 
PETENCY—OBJECTION  TO  EVIDENCE. 

1.  Error  in  admitting  secondary  evidence  of 
the  contents  of  a  lost  writing,  the  execution  of 
which  had  not  been  proved,  ui  cored  when,  du^ 
ing  the  farther  progress  of  the  trial,  the  execn* 
tion  of  sach  wnting  is  duly  established. 

2.  Though  one  may  be  a  party  defendant  to 
■nd  Interested  in  the  resnit  of  a  case  Instituted 
by  the  personal  representative  of  a  deceased 
person,  sach  defendant  is  not  incompetent  to 
testify  to  what  was  said  In  a  conversation  had 
to  his  presence  between  the  plaintiff's  intestate 
and  another,  such  conversation  being  nether  a 
"transaction"  nor  a  "commnnication"  between 
the  witness  and  the  deceased. 

3.  An  objection  made  generally  to  the  iotro- 
dnctlon  of  specified  evidence  as  a  whole  is  not 
well  taken  when  some  of  it  Is  admissible.  The 
pro]>er  practice  Is  to  point  out  the  inadmissible 
portion,  and  object  to  it  se^rately. 

4.  Excluding  immaterial  evidence  is  not  cause 
for  a  new  trial. 

5.  As  a  general  rule,  a  party's  reasons  for 
failing  to  subpoena  a  particular  witneaa  are  not 
a  proper  subject-matter  of  toveatigatioii. ' 

(Syllabus  by  the  Court) 

Error  from  superior  conrt  Doo^aa  coun- 
ty; O.  Q.  Janes,  Judge. 

Action  by  L.  B.  Bay  ag^nst  W.  H.  Camp, 
ludgment  for  defendant,  and  platotlff  bttoga 
error.  Affirmed. 

Lavender  B.  Bay  and  J.  H.  McLai^.  f<v 
plaintiff  In  error.  J.  S.  James  and  Roberto 
&  Hutcbeson,  for  defendant  to  error. 

LUMPKIN,  P.  J.  An  action  was  brought 
by  Ray,  as  administrator  of  Matthew  Bead, 
against  J.  G.  Camp,  for  the  recovery  of  land. 
While  the  same  was  pending  the  defendant 
died,  and  W.  H.  Camp,  administrator  apon 
his  estate,  was  made  a  party  In  bis  stead. 
The  trial  resulted  In  a  verdict  for  the  defend- 
ant, and  the  plaintiff  brings  here  for  review 
a  Judgment  overruling  his  motion  for  a  new 
trial  It  was  admitted  that  the  titie  to  tho 
premises  In  dispute  was  at  one  time  In  Mat- 
thew Read,  the  plaintiff's  intestate.  The  de- 
fense was  that  Read  had  bargained  the  land 
to  one  Lane,  giving  him  a  bond  for  titie; 
that  Lane  had  transferred  this  bond  to  J.  G. 
Camp;  and  that  he  had  paid  Bead  the  pur- 
chase money  In  full,  and  therefore  had  a  per- 
fect equity  In  the  land  as  against  Read's  le- 
gal representative.  There  was  sufficient  evi- 
dence to  wnrrant  a  finding  that  the  defense 
thus  set  up  was  the  truth  of  the  case,  and 
whether  there  should  or  should  not  be  a  new 
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trial  dqtendB  upon  whether  or  not  certain 
rulli^  comidalned  of  In  the  motion  fiir  a 
new  trial  were  correct 

1.  Tbo  court,  OTor  objection  of  connael  for 
the  plaintiff,  allowed  the  defendant  to  Intro* 
dnce  parol  erldaice  of  the  contents  of  the 
bond  for  title  from  Bead  to  Lane.  This  ev^ 
dence  was  objected  to  on  the  sronnd  that  It 
was  Inadmissible  wltfaont  proof  of  the  actual 
ezecatlon  of  the  bond.  There  was,  at  the 
time  the  objection  was  made,  already  before 
the  Jury  some  evidence  tmAiitg  to  show  that 
Matthew  Read  had  actually  executed  and  de- 
llTered  the  bond  In  qnestlMi  to  Lane.  With* 
ont;  howevCT,  passlns  upon  the  snffldency 
of  this  evidence  to  render  admissible  second- 
ary evidence  of  the  contents  of  the  bend,  it 
Is  sufficient  to  say  that  during  the  farther 
progress  of  the  trial  the  exectiti<m  of  the 
b(md  by  Read  and  Its  assignment  1^  Lane  to 
J.  Q.  Gamp  -wen  affirmatively  estabUshed, 
and  as  to  these  matters  there  was  practical- 
ly no  dispute  between  the  parties.  So, 
whether  the  parol  evidoice  referred  to  was 
properly  admitted  or  not  Is  an  entirely  Im- 
material matter. 

2.  The  plaintiff  in  error  furthw  complains 
that  the  court  erred  In  sJlowtng  the  def«idr 
ant,  'W.  H.  Camp,  to  testify  that  Matthew 
Read  admitted  in  the  presmce  of  the  witness 
to  J.  O.  Camp  that  the  latter  had  made  cer- 
tain payments  on  the  purchase  money  of  the 
land.  The  objectioo  was  that.  Bead  being 
dead,  W.  H.  Camp  was  Incompetent  to  tes- 

*  tify  to  the  admissions  in  question,  be  being 
a  par^  to  the  case,  and  slso,  as  heir  at  law 
of  his  intestate.  Interested  In  its  result  We 
do  not  think  W.  H.  Oamp  was  lnc<Hnpetent 
to  testis  to  these  admissions.  He  was  not 
disqnallfled,  either  by  reasra  ot  his  being  a 
parQr  or  because  of  his  Interest  in  the  case. 
If,  tberefore.  he  was  Incompetent  ft  was  un- 
der paragraph  1  of  section  0269  of  the  Civil 
Code^  which  declares  that:  "Where  any  salt 
Is  Instituted  or  defended  by  a  person  insane 
at  the  time  of  trial,  or  by  an  Indorsee,  as- 
signee transferee,  or  by  the  personal  r^ 
resentatlve  of  a  deceased  person,  the  oppo- 
site party  Shall  not  be  admitted  to  testify  In 
his  own  favor  against  the  insane  or  deceas- 
ed person,  as  to  transactions  or  communica^ 
tlons  wMi  such  tauune  or  deceased  person." 
It  was  argued  that  as  the  action  had  been 
instituted  by  the  representative  of  Matthew 
Bead,  a  deceased  pevsoo.  the  opposite  party, 
W.  H.  Camp,  conld  not  lawfully  testify  to 
the  admissions  In  questlini,  because  they  relat- 
ed to  "transactions  or  communications"  be- 
twera  the  witness  and  the  plalndfl's  Intes- 
tate. In  point  of  fact  this  Is  not  tme.  W. 
H.  Gamp  was  not  testifying  to  any  transac- 
tion or  communication  between  himself  and 
Matthew  Read.  The  evidence  does  not  dis- 
close that  tbere  ever  was  any  transaction  or 
communication  between  these  parties  with 
reference  to  the  subject-matter  of  the  pres- 
ent action,  niere  Is  nothing  In  the  law  ren- 
dering W.  H.  Gamp  Incompetent  to  testis 


to  conversatims  between  Matihew  Read  and 
J.  G.  Gamp  which  the  witness  happened  to 
hear.  As  has  been  frequently  ruled,  this 
court  Is  not  at  liberty  to  extend  construc- 
tloa  the  statutory  provisions  relating  to  the 
competency  of  witnesses,  but  Is  under  the 
duty  of  following  and  enforcing  them  liter- 
ally. We  therefore  hold  that  u  to  the  pai^ 
ticular  matter  now  In  hand,  the  court  com- 
mitted no  error. 

3.  Ite.  Camp,  the  widow  of  the  deceased, 
also  testified  to  certain  conversations  be- 
tween Matthew  Bead  and  her  deceased  hus- 
band, occurriiv  In  lier  presence,  In  the 
course  of  which  Read  admitted  that  her  hus- 
band had  made  certain  payments  on  the 
land.  This  witness  also  tratifted  to  a  con- 
versation betweoB  herself  and  Bead  In  which 
similar  admissions  were  made.  The  evi- 
dence of  Mrs.  Camp  was  objected  to  as  a 
wh<^  counsel  for  tiie  plaintiff  insisting  that 
none  of  It  was  admtsslMe,  for  the  reason 
that  Bead  was  dead,  and  that  Mrs.  Gamp, 
as  heir  at  law  of  her  deceased  husband,  was 
interested  In  the  result  of  tiie  case.  If  our 
ruling  ss  to  the  testimony  of  W.  EL  Gamp, 
discussed  above,  Is  correct  it  follows  that 
tiie  testimony  of  Mrs.  Camp  rdating  to  the 
conversation  between  her  husband  and  Bead 
was  admissible.  We  are  Inclined  to  think 
that  bar  testimony  as  to  conversations  had 
directly  betwem  herself  snd  tiie  deceased. 
Read,  was  not  admissible,  since  it  related  to 
a  direct  communication  between  herself  and 
the  plaintiff's  Intestate.  As  a  party  to  the 
case,  she  could  not  properly  be  allowed  to 
testify  to  this  communication;  and.  under 
paragraph  4  of  the  above-dted  section  of  the 
Olvll  Code,  the  same  dlsquallflcation  attach- 
ed to  her  as  a  person  Interested  In  the  result 
of  the  suit  The  difflcnlty,  however,  Is  that 
the  plaintiff  objected  to  evidence  **ln  bulk," 
some  of 'which  was  admissible,  and  some  of 
which  was  not  He  ought  to  have  pointed 
ont  and  objected  separately  to  the  portion 
wblcb  could  not  properly  be  received.  ECav- 
Ing  failed  to  do  so,  his  exception  to  the  ad- 
missibility of  the  testimony  as  a  whole  Is  not 
good.  See  Harris  v.  Lumber  Co.,  97  Ga.  466, 
26  S.  B.  610,  cited  approvingly  In  Ellis  v. 
Poe  (Ga.)  34  8.  EL  667,  wherein  reference  Is 
also  made  to  oQua  pertinent  decisions  of  this 
court 

4.  Complaint  is  msde  In  one  ground  of  the 
motion  for  a  new  trial  tiiat  the  court  erred 
In  refusing  to  admit  testimony  to  the  effect 
that  J.  G.  Camp  had  never  paid  a  promissory 
note  given  by  him  to  Lane  in  consideration 
of  the  assignment  of  tiie  bond  for  title  here- 
inbefore referred  to.  This  was  a  matter  of 
no  consequence,  for 'the  real  and  only  sub- 
stantial controversy  between  the  parties  to 
the  case  on  trial  was  whether  or  not  J.  G. 
Gamp  had  paid  Matthew  Bead  the  purchase 
money  of  the  land  In  dispute. 

6.  Counsel  for  the  plaintiff,  while  the  wlt- 
ness  W.  H.  Camp  was  under  croes-examlna- 
Hoa,  asked  him  wby  he  did  not  have  present 
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one  Bomar  to  testify  in  the  case.  Complaint 
Is  made  tiiat  the  court  refused  to  lequlre  the 
witness  to  answer  this  question.  Oertalnly, 
there  was  no  error  in  this. ,  There  was  not 
even  a  hint  In  the  record  why  It  was  not  as 
much  Incnmbent  npon  the  plaintiff  as  upon 
the  defendant  to  procure  the  testimony  of 
Bomar,  If  deemed  relevant  or  material  to  the 
Issues  Involved.  In  no  view  of  the  matter 
could  it  be  fairly  said  that  the  defendant 
was  any  more  responsible  for  the  absence  of 
Bomar  than  vraa  the  plaintiff  himself.  This 
belny  so,  the  defendant's  reason  for  failli« 
to  subpoena  Bomar  as  a  witness  was  totally 
irrelevant.  Judgment  affirmed.  All  the  jus- 
tices concurring,  except  FISH,  J.,  absent  on 
account  of  sickness. 


,    BASS  V.  "WEST. 
(Supreme  Court  of  Georgia.  May  16,  1900.) 

ADJOINING  LANDOWNERS  —  EXCAVATIONS  — 
OWNER  OP  LEASEHOLD  —  EVICTION  —  DAH- 
AQBS— TRANSFER  OF  LEASE— TRESPASS. 

1.  Hie  owner  of  land  adjoining  that  of  an- 
other has  a  right,  on  giving  notice  of  bis  inten- 
tion to  do  so,  to  make  all  proper  and  needful 
excavations  for  purpoaea  of  construction,  even 
up  to  the  line,  but  ne  must  use  ordinary  care 
and  take  reasonable  precaution  to  snstaln  the 
land  of  the  adjoining  owner. 

2.  The  owner  of  a  leasehold  estate  may  maln- 
taiu  an  action  against  any  one  who  wnnigfully 
interferes  with  his  possession. 

3.  In  case  of  a  tortious  evldion  from  leased 
premises,  the  measure  of  the  lessee's  damages 
would  generally  be  the  value  of  the  premises 
for  rent  during  the  remainder  of  his  term. 

4.  Where  the  lessee  conducted  an  established 
huBinesB  on  the  leased  premises,  the  valpe  of 
the  good  will  of  the  badness  and  the  loss  of 
profits  occasioned  by  the  eviction,  if  ascertain- 
able with  a  reasonable  degree  of  certainty,  may 
be  considered  in  estimating  the  value  of  the 
premises  for  rent. 

6.  A  lessee  cannot,  without  the  consent  of  Ms 
landlord,  transfer  his  lease;  and  the  transferee 
in  such  a  case  would  be  a  mere  intruder,  and 
subject  to  be  summarily  ousted  by  the  land- 
lord. 

6.  Bare  possesion  of  real  estate  ^ves  a  right 
of  action  against  any  one  wrongfmly  Interfer- 
ine  with  such  poasesslon. 

7.  T^e  principles  above  announced  control  the 
case.  In  the  light  thereof,  some  of  the  charges 
of  the  court  were  raroneons,  and  a  new  tnal 
should  he  had. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Floyd  county;  Q. 
A.  H.  Harris,  Judge. 

Action  by  Walter  B.  West  against  James  L. 
Bass.  Judgment  for  plaintiff,  and  defendant 
brings  error.  Reversed. 

Dean  &  Dean,  for  plaintiff  in  error.  Foucb€ 
&  Fouchfi,  tor  defendant  In  em». 

COBB,  J.  Walter  B.  West  brought  suit 
against  James  L.  Bass.  The  plaintiff's  peti- 
tlou  was,  in  substaoce,  as  follows:  On  July 
23,  1998,  petitioner  was  doing  business  In  the 
name  and  style  of  the  "West  Cycle  Com- 
pany," and  was  In  possession  of  a  storehouse 
and  lot  fronting  on  Broad  street.  In  the  city 
of  Rome,  which  lot  was  joined  on  one  side  by 


a  storehoine  and  lot  owned  by  the  defendant. 
Petitioner's  tenancy  and  tight  of  possession 
dooi  not  ezpb»  until  May  1.  1899.   "On  or 

about  the  day  of  ^  189fi,  d^endant 

removed  the  building  from  tale  lot  and,  by 
way  of  ^paring  .to  rebuild  thereon,  dug 
down  under  and  the  side  of  the  northeast 
wall  of  the  bulldisg  occtvled  bj  petitioner, 
and  said  wall,  being  thereby  undermioed  and 
deprived  of  its  lateral  support,  collapsed  and 
fell,  and  the  building  was  thereby  ruined,  and 
petitioner  was  compiled  to  vacate  tiie  same." 
Defradant  neglected  and  refused  to  repair  the 
building  of  petitioner,  and  In  August,  18B8, 
In  total  and  wan^  disregard  of  petitioner's 
rights,  entered  npon  said  pranlsea,  and  totally 
destroyed  and  removed  said  building,  and 
evicted  petitioner  from  the  premises,  and  re- 
fuses to  restore  w  repair  the  building,  and  the 
lot  Is  now  vacant  The  stcnehouae  occiqiled 
by  petltUmer  was  centrally  located,  on  the 
most  public  street  of  the  <dty.  and  was  very 
valnatde  and  pnAtaUe  as  a  place  ot  bnalness, 
and  especially  so  for  the  business  carried  on 
by  petitioner.  This  business  consisted  of  the 
buying,  selling,  renting,  repairing,  and  mend- 
ing blades,  which  business  was  very  proflta- 
Ue;  petitioner  clearing  the  sum  of  950  per 
mcmfli  therefrom.  The  destruction  of  the 
building  baa  entirely  broken  the  bnriness, 
and  petitioner  was  thereby  damaged  In  tbe 
sum  of  $225.  Petitioner  was  compelled  to 
vacate  the  building  suddenly  and  without 
warning,  and  has  thereto  be«i  damaged  In 
the  sum  of  $125  for  costs  of  moving  and' 
breakage  and  destruction  of  his  stock,  tools, 
furniture,  and  fixturea  The  bnUdli^  was 
near  a  steam  plant,  from  which  petitions  pro- 
cured power  free  of  charge  to  rtm  a  steam 
engine  that  is  necessary  for  the  proper  and 
effectual  conduct  of  his  business.  By  reason 
of  tbe  removal,  be  wUl  be  compelled  to  pur- 
chase an  electric  motor  at  an  expense  of  960, 
and  pay  the  sum  of  $9  per  month  to  run  the 
same,  by  reason  of  which  fiicte  he  has  been 
damaged  tn  tbe  mm  of  $150.  Petitioner  had 
established  a  trade  and  good  will  in  his  busi- 
ness, which  was  worth  the  sum  of  $500,  and 
petitioner  has  been  damaged  that  sum  by  the 
removal. 

The  defendant  flled  demurrw^  both  gen- 
eral and  special,  to  the  petition.  The  spechU 
demurrers  were:  (1)  The  allegationa  as  to 
loss  of  profits  are  too  r^ote  and  speculative, 
and  are  not  proper  charges  against  defendant; 
(2)  the  allegations  as  to  cost  of  removal  and 
breakage  and  destruction  of  atodi,  etc.,  are  too 
general;  (3)  in  reference  to  the  loss  of  the  use 
of  the  power  from  the  steam  plant,  plaintiff 
fails  to  allege  that  he  has  been  damaged  there- 
by, or  that  he  has  sustained  any  dami^;  (4) 
the  allegations  as  to  loss  of  good  will  are  too 
remote  and  speculative,  and  do  not  constitute 
a  proper  charge  against  the  defendant 

The  plaintiff  amended  his  petition  to  meet 
the  second  and  third  grounds  of  the  demurrer, 
and,  this  having  been  done,  the  court  orer- 
ruled  the  demurrers.  To  this  ruling  the  de- 
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fendant  excepted  pendente  lite.  The  defend- 
ant thereupon  anawered,  denying  the  material 
allegations  of  the  petition,  and  averring  that 
In  preparing  to  rebuild  upon  bis  lot  he  In  no 
way  disturbed  or  tmdermlned  the  foundation 
of  the  building  occupied  by  plaintiff,  and  that 
the  building  did  not  fall  by  reason  of  the 
lateral  support  having  been  taken  therefrom; 
that  plaintlil  voluntarily  removed  therefrom, 
and  defendant  permitted  him  to  occupy  a 
large  and  well-equipped  atoreroom  in  another 
part  of  the  city  free  of  rent  for  several  weeka 
and  afterwards  rented  it  to  him  at  a  very  low 
rental;  that  the  latter  store  Is  a  much  more 
desirable  location  for  plaintiff's  business  than 
the  place  from  which  he  removed;  that  the 
buildlDg  was  not  removed  by  defendant  until 
after  plaintiff  had  abandoned  It  and  not  until 
the  city  authorities  bad  condemned  It;  that 
In  removing  the  building  defendant  acted  by 
and  with  the  consent  of  the  agent  of  the 
owner;  that  the  building  did  not  fall,  but  only 
gave  way  a  Uttle,  and  plaintiff  could  have 
repaired  the  same  by  the  expenditure  of  a 
small  sum;  that,  if  plaintiff  le  entitled  to  re* 
cover  anytblDg,  be  ahould  recover  only  an 
amount  equal  to  that  necessary  to  have  re- 
paired the  building;  that  the  damages  claim- 
ed by  plaintiff  are  too  remote,  and  are  not 
capable  of  proof.  The  case  went  to  trial,  and* 
after  evidence  introduced,  the  Jury  returned  a 
verdict  In  favor  of  the  plaintiff  for  ^180.  The 
defendant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  he  excepted.  , 

1,  2.  According  to  the  allegations  of  the 
petition,  the  plaintiff  was  in  possession  of 
the  premises  in  question  as  a  tenant  for  a 
term  of  years  of  the  owner.  He  alleges  that 
the  defendant  dug  down  and  undermined  the 
wall  of  the  building,  and  deprived  it  of  ita 
lateral  support,  and  that  It  collapsed  and 
fell;  and,  further,  that  the  defendant  some 
time  thereafter  totally  destroyed  and  remov- 
ed the  building,  and  evicted  petitioner  there- 
from; As  against  a  general  demurrer,  the 
petition  sets  forth  a  cause  of  action.  Any 
wrongful  interference  with  the  possession  of 
a  tenant  of  real  estate  gives  to  him  a  right 
of  action  agalnat  the  wrongdoer.  1  Sedg. 
Meaa.  Dam.  60;  3  Suth.  Dam.  S  1012.  What 
duty  did  the  defendant  owe  the  plaintiff  in 
respect  of  the  matter  In  qnestlon?  Section 
3018  of  the  Civil'Code  provides:  "The  own- 
er of  adjoining  land  has  the  right,  on  giving 
reasonable  notice  of  his  Intention  so  to  do, 
to  make  proper  and  needful  excavattons 
even  up  to  the  Une  for  purposes  of  construc- 
tion, using  ordinary  care  and  talking  reason- 
able precautions  to  sustain  the  land  of  the 
other."  Under  this  section,  before  making 
any  excavations  at  all  the  defendant  should 
have  given  the  plaintiff  notice  of  his  inten- 
tion to  do  so;  and,  even  after  notice  g\veu, 
it  was  incumbent  on  the  defendant  to  have 
used  ordinary  care  In  the  prosecution  of  the 
work,  and  to  have  taken  reasonable  precau- 
tions to  prevent  the  plaintiff's  wall  from 
falling.  The  petition  dow  not  allege  failure 


to  give  notice,  and  does  not  In  terms  allege 
a  failure  to  use  the  care  required  by  the 
statute  after  having  given  the  notice,  but  it 
does  allege  that  the  wall  was  undermined 
and  deprived  of  Its  lateral  support  If  the 
averments  of  the  petition  are  construed  to 
mean  that  the  defendant  actually  "undermin- 
ed" the  wall,— that  Is,  dug  under  the  wall 
Into  the  adjoining  lot,— then  no  allegation  as 
to  want  of  ordinary  care  In  the  way  the 
work  was  done  would  be  necessary;  for 
such  conduct  would  make  the  defendant  a 
trespasser,  and  liable  as  such,  no  matter 
what  degree  of  care  he  exercised.  If,  on  the 
other  hand,  the  petition  be  construed  to 
mean  that  the  wall  was  undermined  In  the 
sense  that  the  defendant  dug  away  the  lat- 
eral support  by  making  an  excavation  on  his 
own  land,  then  the  plaintiff  should  have  dis- 
tinctly alleged  that  the  defendant  failed  to 
exercise  a  proper  degree  of  care  in  the  exe- 
cution of  the  work;  and,  had  the  point  been 
made  by  special  demurrer  that  be  did  not  do 
so,  It  would  have  been  well  taken,  but  as 
against  a  general  demurrer  the  allegations 
are  sufficient  Moreover,  the  petition  alleged 
that  the  defendant  after  the  collapse  of  the 
wall.  Instead  of  repairing  the  damage  al- 
ready done,  entered  upon  the  premises,  and 
totally  destroyed  and  removed  the  building, 
and  evicted  the  plaintiff.  There  was  certain- 
ly no  warrant  In  law  for  such  a  proceeding 
as  is  in  the  petition  alleged.  The  averments 
therein  make  a  case  of  wanton  destruction  of 
the  building,  and  of  a  willful  and  deliberate 
deprivation  of  the  plalntlfTB  right  of  poshb- 
sion. 

In  this  connection  we  refer  to  so  much  of 
the  evldwce  as  relates  generally  to  the  cause 
of  action.  The  evidence  showed  that  the 
Bin  on  which  the  supports  of  the  building  on 
the  side  the  excavation  was  made  rested  was 
rotten;  that  the  dirt  from  the  side  of  the  sill 
for  several  feet  was  removed,  and  the  rotten 
sill  plainly  exposed  to  view;  that  it  either 
was,  or  could  easily  have  been,  seen  by  the 
defendant  who  himself  superintended  the 
excavation;  that  notwithstanding  the  con- 
dition of  the  sill,  the  defendant  took  no  pre- 
cautions to  support  the  wall,  and  prevent  It 
from  falling,  but  continued  the  excavation, 
when  some  of  the  supports  slipped  off  into 
the  ditch  being  dog  by  the  defendant  which 
caused  the  roof  to  sag  down  in  the  middle, 
and  some  of  the  plastering  on  the  side  to 
fall.  The  plaintiff,  being  apprehensive  that 
tiie  building  would  collaiMe,  immediately 
and  hastily  removed  himself  and  bis  prop- 
erty from  the  building.  We  think  this  evi- 
dence warranted  a  finding  that  the  d^end- 
ant  failed  to  take  reasonable  precautions 
and  to  exercise  ordinary  core.  In  making  tht: 
excavation,  to  prevent  Injury  to  the  build- 
ing occupied  by  the  plaintiff.  We  think, 
also,  that  the  plaintiff  was  Justified  in  aban- 
doning the  premises  at  the  time  he  did.  Tbo 
case  of  Harrison  t.  Kiser,  79  Ga.  580,  4  S. 
E.  820,  holding  that  an  ownw  la  not  liable 
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for  tbe  negligent  work  of  an  Independent 
contractor  In  making  an  excaTatlon,  unless 
such  owner  gave  tbe  contractor  express  di- 
rections as  to  the  manner  of  doing  tbe  work, 
or  knew  how  It  was  done,  knew  It  was  cal- 
culated to  Injure  the  proi^rty  of  the  adjoin- 
ing owner,  and  ratified  the  work,  la  not  ap- 
plicable to  the  present  case.  Here  the  owner 
himself  superintended  the  work,  and  knew, 
or  ought  to  have  known,  of  the  condition  of 
the  sill,  and  of  tbe  failure  to  use  proper  care 
In  prosecuting  tbe  work  after  tbe  condition 
of  the  Bill  became  known.  Gomuel  cite  that 
case,  also,  on  tbe  measure  of  damagea;  but 
that  was  a  case  where  the  owner  was  sulns 
for  injury  to  tbe  freehold,  and  it  was  beld 
that  the  measure  of  hie  damages  was  the 
amount  It  would  take  to  pot  the  property  In 
the  condition  it  was  before  the  injury.  This, 
of  course,  cannot  be  the  rule  where  a  tenant 
la  suing  for  Injury  to  bis  possession,  as  we 
shall  hereafter  see. 

8.  4.  With  two  exceptions,  tbe  ^dal 
grounds  of  tbe  demurrer  were  met  by  aroro- 
prlate  amendments.  Those  necessary  to  be 
dealt  with  raise  the  question  that  loss  of 
profits  and  the  good  will  of  a  business  cannot 
be  considered  In  estimating  the  damage  in  a 
case  like  the  present  In  case  of  a  wrongful 
eviction  of  a  lessee,  be  can  recoTer  of  tbe 
wrongdoer  for  tbe  Injury  he  has  sustained. 
In  such  a  case  the  general  rule  is  that  his 
measore  of  damage  is  tbe  value  of  tbe  prem- 
ises for  rent  during  the  remainder  of  tbe 
tenn.  If  a  person  Is  wrongfully  dq^rlved  Dt 
tbe  use  and  occupancy  of  premises  in  wbldi 
an  established  business  Is  being  carried  on, 
he  may  recover  damages  for  tbe  Injnry  done 
his  business.  He  cannot,  hovBver,  even  In 
such  a  case,  recover  ttx  loss  oi  profits  and 
the  value  of  the  good  will  of  bis  business  as 
such,  but  evidence  as  to  these  may  be  intro- 
duced to  throw  Ugbt  on  the  value  of  bis  lease- 
hold estate.  Where  the  amoont  oS  tbe  pn^ts 
tost  and  tiie  value  of  the  good  wlU  of  the 
bu^ess  csn  be  ascartalned  wltb  a  reasonable 
degree  of  certainty,  they  should  be  allowed  In 
estimating  tbe  value  of  tbe  I«ue  for  tbe  puF> 
poM  foe  which  it  was  being  used.  In  cases, 
however,  where  these  elements  are  merely 
speculative  and  conjectural,  and  cannot  be  as- 
certained with  reasonable  certainty,  no  al- 
lowance should  be  made  therefor.  This  does 
not  mean  that  the  amounts  of  these  elementa 
of  damage  should  necessarily  be  reduced  to  an 
exact  calcnlatioD  before  a  recovery  could  be 
had,  but  there  must  be  sufficient  data  to  sal- 
able a  Jniy  with  a  reasonable  degree  of  car- 
tain^  and  exactness  to  ascertain  the  toss. 

These  views  are  In  harmony  wltb  prior  de- 
cldons  of  this  court  In  Stargls  v.  Frost,  06 
Ga.  188,  It  was  held:  **The  average  proflta 
which  a  tradesman  was  making  when  his  en- 
tire stock  was  seized  may  be  considered  In 
estimating  bis  damage  for  tbe  time,  befwe 
salt  during  which  his  stock  was  detained 
from  him,  and  his  bnslnesB  thereby  wholly  In- 
tompted.  Although  the  profits,  as  such. 


would  not  be  recoverable,  yet  their  amount 
as  a  fact,  may  be  considered  in  estimating  tbe 
magnltnde  of  tbe  alleged  outrage  by  defend- 
ant" The  same  ruling  was  made  In  Juchter 
V.  Boehm,  67  Ga.  634.  In  Pause  v.  City  of 
Atianta,  98  Ga.  92.  26  S.  B.  489.  It  was  held 
that  the  h(^er  of  a  lease  of  a  bouse  for  busi- 
ness purposes  could  recover  damages  from  a 
municipal  corporation  resulting  to  his  bnsi- 
ness  from  tbe  construction  of  a  public  Im- 
provement along  the  street  on  which  the  leas- 
ed bouse  was  situated.  In  reference  to  the 
measure  ot  the  lessee's  damages,  Mr.  Justice 
Atkinson  says:  "The  measure  of  her  dam- 
ages Is  the  injury  to  ber  property  whi<^  is 
Injuriously  affected  by  the  public  improve- 
ment *  *  *  In  such  a  case  the  profits 
of  the  business  are  not  recoverable  by  way 
of  damages,  but  evidence  that  tbe  business 
was  profitable  Is  admissible  to  illustrate  and 
throw  light  upon  tbe  value  of  the  premises 
for  rent"  It  Is  true  that  In  such  a  case  as 
the  one  Just  referred  to  the  city  would  not 
bfe  a  trespasser,  and  the  eviction  would  not  be 
tortious.  That  declaim  rested  upon  tbe 
ground  that  a  leasehold  Interest  was  property, 
and  that  the  bolder  thereof  could  not  be  de- 
prived of  It  by  Its  appr<9natIon  to  a  public 
use  without  Just  compensation.  But  the 
measure  of  compensation  was  held  to  be  sub- 
stantially the  same  with  reference  to  the  ques- 
tion of  the  loss  of  pn^ts  as  that  In  cases  of 
a  tmrtlons  eviction,  and  followed  substantial- 
ly the  rulings  made  as  td  this  matter  In  tbe 
cases  above  cited,  which  were  cases  of  tortious 
eviction.  The  cases  of  Bmltb  v.  Bubanks. 
72  Ga.  280,  and  Stewart  v.  House  Co.,  Ga. 
682.  were  suits  for  breaches  of  cwtracts  of 
lease,  and  tn  such  cases  "pn^ts  which  are 
the  Immediate  fruit  of  tbe  contract"  may  be 
recovered  as  sncb.  being  capable  "of  exact 
computation,**  and  not  too  remote,  dv.  Code, 
(  8798.  On  the  general  subject  of  recovoy 
for  lost  profits,  see  1  Sedg.  Meas.  Dam.  (8th 
Bd.)  i  188;  S  Sutb.  Dam.  (2d  Bd.)  I  1029; 
8  Am.  ft  Eng.  Bnc.  Law  CtA  Dd.)  p.  625. 
note  8. 

Applying  tbe  fnregotng  to  tbe  present  cftse. 
we  think  the  special  demurrers  were  properly 
overruled.  It  waa  pn^iw  to  allege  and  prove: 
if  It  could  be  d(ma  with  that  degree  <tf  cer^ 
talnty  wfaldi  tbe  taw  leqtdres,  tbe  amount 
of  profits  lost  and  the  value  'of  tbe  good  will 
of  tbe  business,  and  slmUai  dements  of  dam- 
age. While,  as  stated,  they  could  not  be  re> 
covered  as  such,  they  were  nevertheless  prop- 
er matttts  of  allegation  and  proof  In  estimat- 
ing the  injury  which  the  plaintiff  bad  sus- 
tained. 

6.  It  is  contended,  however,  ttiat  there  was 
no  evidence  from  which  the  Jury  could  find 
tliat  the  plaintiff  waa  a  tenant  ot  the  pr«n- 
laes,  and  that  b^ng  a  mere  trespasser  hlm- 
sdf,  be  cannot  recover  for  tbe  Injury  done 
to  bis  possession.  The  plaintiff  midertook  to 
prove  that  be  was  a  subtenant  the  original 
tenant  of  tbe  pranlses.  Tta^  evldoacs  does 
show  clearly  that  the  original  tenant  tran» 
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ferred  Us  lease  to  tlie  plaintiff,  but  there  wu 
no  rafflclent  erldenoe  to  show  tbat  the  land- 
lord audited  to,  at  had  knowledge  of,  the 
tranafer.  The  landlord  vas  absent  from  the 
state  vhen  the  tranafer  was  made,  and  his 
agent  appointed  to  manage  the  pn^ertr  tei- 
tlfled  posItlTely  that  he  had  no  knowledge 
of  tlie  tnuisfer,  either  at  the  time  It  was 
made  or  before  the  Injnry  to  the  building. 
Taking  the  evidence  most  favorably  for  the 
piainfHf,  we  do  not  think  it  warranted  a  find- 
ing that  the  plaintiff  waa  a  subtenant  with 
the  oonsent  or  knowledge  of  tiie  agent  of  the 
landltnd.  Withoat  such  conseiit,  the  tenant 
had  no  light  to  tnmafer  bla  lease,  and  tiie 
tranaferee  would  be  a  mere  Intruder,  rablect 
to  be  snmmarily  oosted  by  the  landlord.  Mc- 
Barney  v.  Mclntyi^  88  Oa.  261;  Stulta  v. 
Fleming;  88  Qa.  14,  9  8.  B.  106T  (Opinion, 
point  4).  Soch  being  the  case,  the  plaintiff 
conld  not  recover  tot  loss  of  future  profits, 
the  value  of  the  good  will  of  the  bnainesB,  or 
for  anything  whldi  was  d^totdent  upon  the 
future  tor  Its  value,  fbr  the  reason  that  it 
could  not  be  ascertained  how  Ioe«  the  land- 
lord would  suffer  bim  to  remain  a  trespasser 
on  his  premises.  8  Both.  Dam.  C2d  Eld.)  | 
1012. 

6.  It  by  no  means  follows^  bowevw,  that 
the  plaintiff  Is  cut  ott  from  recoverliv  any 
damagea  whatevw.  **The  bare  possession  of 
land  authorizes  the  possessor  to  recover  dam- 
ages from  any  person  who  wrongfully  in  any 
manner  interferes  with  such  poBseasIon."  Civ. 
Code,  1  887d.  Tbe  possessicm  of  the  plain* 
tiff  was  actual  and  ezdusiTe.  and  "such  pos* 
aeaskm  la  sufficient  to  support  the  action  of 
trespass.  Bven  though  this  possession  tobj 
have  been  fflegally  acquired.  It  is  sufficient.*' 
26  AuL  A  Bug.  Bnc.  Law  (1st  Bd.)  p.  and 
numerous  cases  cited  In  notes.  See,  also,  8 
Sedg.  Mess.  Dam.  (8th  Bd.)  I  &31«  and  cases 
cited;  8  Snth.  Dam.  (2d  Bd.)  i  1012.  The 
«Iefeiidant  was  himself  a  trespasser.  He  had 
no  more  right  to  Interfere  with  the  possession 
4tl  the  plaintiff  thad  tbe  plaintiff  had  to  the 
possession.  For  such  wrongful  Interference 
the  plaintiff  can  recover,  but  his  measure  of 
•damages  would  be  the  injnry  to  his  possession 
and  auch  damage  as  was  the  Immediate  re- 
sult of  tiie  eviction.  For  whatever  damagea 
be  anstalned  growing  directly  out  of  the  evic- 
iSaa  be  can  recover,  and  oaky  those. 

7.  The  foregoing  disposes,  In  effect,  of  all 
the  questions  made  In  the  case.  The  court 
«rTed  in  charging  i^n  the  bypotbesls  tiiat 
the  plaintiff  was  a  tenant  of  the  premises, 
for  the  resson  that  there  was  no  evidence  to 
warrant  It,  and  also  erred  In  submitting  to 
the  Jury  tiie  consideration  of  the  value  of 
lost  profits,  good  will  of  the  business,  and  tbe 
Tsloe  ot  the  steam  privilege.  Let  the  case 
be  tried  again.  If  on  another  trial  It  should 
appear  that  the  plaintiff  waa  In  fact  a  tenant 
with  the  consent  of  the  landlord,  then  his 
meaanre  of  ^tomages  would  be  as  above  indi- 
cated. If  the  evidence  la  substantially  the 
aame  aa  the  present  record  discloses,  he  can 


recover  for  nothing  except  tbe  Injury  done  to 
his  possession,  which  waa  for  no  fixed  time, 
and  liable  to  be  terminated  at  any  moment, 
apd  for  the  expenses  directly  incident  to  tbe 
tortious  eviction.  Judgment  reversed.  All 
the  justices  concurring,  except  FISH,  X,  ab- 
sent on  account  of  sickness. 


UATOR.  ETa,  OP  CITY  OF  MAOON  t. 
HUGHES  et  al. 

(SuprMue  Court  of  Geor«:ia.    May  12,  IDOO.) 

CONSTITUTIONAL  UW— TITLB  OF  AOT-KLBC- 
TION— INJUNCTION. 

1.  Where  an  act  was  entitied  "Ad  act  to 
amend  the  charter  of*  a  named  city  by  Incw- 
porating  as  a  part  thereof  certain  described 
coatitruooa  territory,  to  define  the  duties  and 
powers  of  the  municipal  aatliorities  in  the  an- 
nexed territory,  "and  for  other  pnrposea,"  any 
legislation  could  constitotion^Iy  be  embodied 
in  the  act  which  was  germane  to  the  general 
subject  of  amending  the  charter  ot  the  dly. 

2.  Equi^  will  enjoin  municipal  authorities 
from  holding  an  election  to  determine  whether 
a  given  territory  shall  be  annexed  to  the  city, 
when  the  ordinance  calling  the  election  was 

Slainly  ultra  vires,  and  there  was  no  warrant 
k  law  for  holding  the  election. 
,  (Syllabus  by  tlie  Court.) 

Error  from  superior  court.  Bibb  county^ 
W.  H.  Felton.  Jr..  Judge. 

Suit  by  D.  O.  Hughes  and  others  against 
the  mayor  and  counsel  of  the  dty  of  Macon. 
Judgmrait  for  plalntUb,  and  defendants  bring 
error.  Affirmed. 

Park  &  Oerdlne,  Jere  Hoore^  Mlnter  Wim- 
berly.  Hall  A  WImberly,  John  P.  Ross,  M.  W. 
Harris,  and  H.  P.  Callaway,  for  platntiffa  In 
error.  M.  G.  Bayne,  Hardeman,  Davis  & 
Turner,  Guerry  &  Hall,  and  Dessau,  Harris 
&  Bbrch,  tor  defendants  in  error. 

COBB,  J.  1.  On  November  21,  1888,  the 
general  amonUy  passed  an  act  creating  a 
new  charter  for  the  city  of  Macon.  Acta 
18&8,  p.  240.  The  eighty-sffventh  section  of 
tbat  act  declared  "that  territory  contlguooa 
to  the  corporate  limits  of  the  dty  of  Macon 
maj  be  Incorporated  aa  a  part  of  said  city 
by  the  consent  of  tbe  mayor  and  council  of 
the  dty  of  Macon  and  of  a  majority  of  the 
persons  residing  In  tbe  said  territory  quali- 
fied by  law  to  vote  for  members  of  the  gen- 
eral assembly  of  this  state,"  and  provided 
for  the  manner  In  which  the  election  should 
be  conducted  and  the  result  declared,  and 
the  terms  upon*  which  tbe  territory  should 
be  annexed.  If  the  result  of  tbe  election  was 
In  favor  of  annexation.  In  1887  tbe  general 
assembly  pused  an  act  having  tbe  following 
title:  "An  act  to  amend  tbe  charter  of  the 
dty  of  Macon  by  Incorporating  as  a  part 
of  said  dty  a  portion  of  the  territory  of 
N(nlh  Macon,  the  same  being  a  portion  of 
the  lands  recentiy  connected  with  tbe  city 
by  the  Spring  street  bridge  crossing  the 

Ocmnlgee  river,  and  containing  about  

acres,  and  more  fully  described  by  metes  and 
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tmnnda  In  said  act,  to  deOsfl  the  poven  and 
dnttefl  of  said  mayor  and  conncll  In  said  terri- 
tory BO  Incorporated,  and  for  other  jrar- 
posea.*'  Acts  lt»T,  pw  27L  Tbe  first  section  of 
that  act  i>roTtded  for  the  Incorporatlott  iritbtn 
the  limits  of  the  dty  of  Hactm  of  the  territo- 
ry refmed  to  In  tbe  title.  The  second  section 
provided  that  It  should  be  milawfnl  to  sell 
llqnor  within  tbe  territory  thug  Ivonght  with- 
in the  limits  of  the  city.  TVe  third  section 
declared  **that  tbe  charter  of  the  city  of 
Macon  appeartaig  In  the  act  approred  No- 
vember 2U  1808,  be  amended  as  follows,  to 
wit:  That  section  eighty-seven  of  said  act. 
which  reads  as  follows,  be  taken  from  said 
act  Aod  said  entire  section  be,  and  the  same 
te,  herelqr  repealed,"— the  section  thus  de- 
clared to  be  rq)ealed  b^ng  quoted  In  fcdL 
The  authorities  of  the  city  of  Macon  have 
passed  an  ordinance  providing  for  an  election 
mider  the  elgbty-sevoith  Becti<»i  of  the  act 
of  1893,  and  certain  property  owners  of  the 
territory  sought  to  be  annexed  filed  a  peti- 
tion praying  that  the  dectlcm  be  oijoined. 
Certain  persons  who  are  residents  and  tsx- 
payers  of  the  dty  of  Macon,  and  who  are 
owners  of  property  witliin  the  terrftccy 
sotvht  to  be  annned,  were  made  parties  to 
the  petition,  and  united  In  the  prayws  of 
*the  original  petition.  The  Judge,  after  a 
hearing,  granted  the  InJunctlfm,  and  errw  la 
assigned  uptm  thiis  ruling. 

One  i^ound  ■  upon  which  Ihe  Injunction 
was  sought  was  that  the  mayor  and  council 
of  the  city  ot  Macon  had  no  authority  to  call 
the  elecUon;  for  the  reason  that  the  eighty- 
seventh  section  of  the  act  of  1888  was  no 
V  longer  of  force,  having  been  in  terms  re- 
pealed hy  the  act  ot  1807.  The  reply  of  the 
defendants  to  this  piuitlon  was  that  the 
third  section  of  the  act  of  1887  was  Inojwr- 
ative.  for  the  reason  that  It  contained  mat- 
ter Afferent  fnon  what  was  expressed  in  the 
title  of  tbe  act.  Is  there  any  language  fn 
the  title  of  the  act  of  1887  which  would  be 
Buffldent  to  authorise  the  IncMporation  into 
the  act  of  the  third  section  therein  cmtaln- 
ed?  This  question  Is  answered  ta  the  af- 
firmative by  the  apidlcatlon  to  the  fticts  of 
this  case  of  the  former  ruUngs  of  this  court 
The  ccmstltutional  provirion  pn^lbiting  tbe 
passage  of  laws  containing  matter  different 
from  what  Is  eqnresaed  in  the  title  appears 
fpr  the  first  time  in  the  constitution  of  179S 
in  the  following  language:  "Nor  sbaB  any 
law  or  ordhiance  pass  containing  matter  dlf- 
feroit  from  what  Is  expressed  in'  the  titie 
thereof*  Oonst  1798,  art  1,  I  17;  CoWb 
Dig.  p.  1114.  In  Mayor,  etc.,  of  Savannah  v. 
State.  4  Oa.  28.  88,  Judge  Lumpkin  refers 
to  the  histray  of  tills  clause  In  the  follow- 
mg  language:  *^  would  observe  that  the 
traditionary  history  of  this  dause  is  that 
it  was  inserted  in  the  constitution  of  178S 
at  tbe  instance  of  Oen.  James  Jackson,  and 
that  Its  necenlty  was  su^sted  1^  the 
'Yasoo  Act'  That  memorable  measure  of 
the  ITtii  of  January,  Vns,  as  Is  w6U  known, 


was  smuggled  through  the  legislature,  nn- 
dCT  the  caption  of  'an  act  tor  the  payment  of 
tbe  late  state  troops/  and  a  dedazatloa  In 
Its  title  of  the  right  of  the  state  to  the  un- 
appropriated territory  tiiereof  for  the  pro- 
tection and  suppwt  of  Its  frontier  settle- 
ments.' **  In  Martin  v.  Broach,  6  Oa.  21,  it 
was  held:  "Where  tbe  titie  specifies  some 
of  the  objects  for  which  the  statute  was 
passed,  and  contains  this  general  clause,  'and 
for  other  purposes  therein  contained.*  por- 
tions of  the  act  not  specially  indicated  in 
the  title  are,  neverthelesB,  good,  under  this 
general  clause."  The  constitutionality  of 
two  acts  of  the  graeral  assembly,  one  of 
tiicm  approved'  December  15,  ISIO,  was  call- 
ed in  question  In  that  case.  Tbs  titie  of  the 
act  of  1810  was  In  the  following  words: 
"An  act  for  the  more  effectually  securing 
the  probate  of  wills,  limiting  the  times  for 
executors  to  qualify  and  widows  to  make 
their  elections,  and  for  other  purposes  there- 
in mentioned.'*  Princes  Dig.  p.  289.  Sec- 
tion S  of  tiie  act  provided  that  the  court 
of  ordinary  should  have  authority,  upcm  com- 
plaint made  \nF  the  security  of  any  guardian 
or  administrator  that  his  principal  was  mis- 
managing his  estate,  to  pass  an  order  re- 
qnirtng  such  administrator  or  guardian  to 
sbow  cause  why  the  securitr  should  not 
be  dlseharged.  and  the  administrator  or 
guardian  compelled  to  give  new  security,  or 
thdr  administration  or  guardianship  re- 
voked; and  tiiat  tipon  the  revocation  of 
such  administration,  or  upon  tbe  revocation 
of  any  letters  testamentary  as  inovlded  by 
law,  snd  granting  administration  de  bonis 
non,  suits  brought  by  or  against  tiie  former 
administrator  should  not  for  this  cause  be 
abated,  but,  tbe  removal  nt  sndi  adminis- 
trator or  executor  being  suggested  ot  record, 
a  scire  tedas  mlglit  Issue  to  make  the  ad- 
mtailatrator  de  bonis  non  a  party  to  the  rec- 
ord. It  was  held  that  the  titie  was  sufficient- 
ly broad  to  authorise  tiie  enactment  of  the 
section  Just  referred  ^  In  reference  to 
this  clause  of  the  cmstitntion,  Jut!^  I,amp- 
kln  In  the  opinion  says:  "This  clause  does 
not  reqidre  that  the  title  should  contain  a 
synopsis  of  the  law,  but  that  the  act  sluuld 
contain  no  matter  variant  from  tbe  title. 
Now,  the  titles  to  each  of  thdse  statutes, 
after  enumerating  certain  objects  fOr  which 
they  were  passed,  adds,  ^d  for  otiier  pur- 
poses therein  moitioned.'  This  was  suffi- 
cient to  prevent  surprise,— to  induce  the  mem- 
bers either  to  call  for  the  reading  of  the 
whole  of  tbe  bin,  or  to  look  Into  It  during 
its  pn^ress  through  the  l^datnr&"  Hiere 
was  nothing  in  the  titie  of  the  act  of  1810 
which  in  terms  put  any  <»e  on  notice  that 
legislation  in  reference  to  administrators  or 
guardians  was  In  any  way  contemplated. 
The  tallage  of  the  title  indicated  that  tbe 
legislation  proposed  was  to  refer  to  wins, 
executors,  and  the  rights  of  widows  to  make 
an  election.  The  eighth  section  rehited  to  s 
subject-matta  entirely  dlffermit  from  any- 
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thing  InAcftted  by  the  title,  and  In  order  to 
uphold  this  aectlon  of  the  act  It  wu  abso- 
lutely neceesary  that  the  words,  "and  for 
other  pnrpoBee,"  sbonld  be  glTen  suffldent 
slgnlflcance  to  Include  the  matter  dealt  with 
In  that  section.  The  court,  as  has  been  seen, 
■0  h^  It  Is  to  be  noted  that  at  the  time 
of  the  passage  of  the  act  of  1810  there  was 
no  proTlsloD  in  the  constitution  prohibiting 
the  passage  of  laws  relating  to  more  than 
one  subject-matter.  As  many  different  sab- 
Jects-matter  could  be  embraced  In  one  blU  as 
the  general  assembly  desired,  provided  the 
title  of  the  act  was  sufficiently  broad  to  em- 
brace them.  The  effect,  therefore,  of  the 
decision  just  referred  to  was  to  hold  that  If 
one  object  of  legislation  was  stated  In  the 
title,  and  this  was  followed  by  the  words, 
"and  for  otber  piirposes,"  the  Incorporation 
into  the  body  of  the  act  of  any  law  within 
the  coastltntlonal  power  of  the  legislature 
was  authorized.  It  Is  neither  profitable  nor 
desirable  for  us  to  question  the  soundness 
of  this  ruling.  This  construction  of  the  con- 
stitutional proTfalon  has  been  acquiesced  in 
and  followed  as  a  precedent  for  more  than 
SO  years.  Many  laws  have,  doubtless,  been 
enacted  upon  Its  authority,  and  rights  have 
grown  up  thereunder  which  ought  not  now 
to  be  disturbed.  If  there  erer  was  a  case 
where  the  doctrine  of  stare  decisis  should 
be  applied,  this  Is  certainly  one.  That  such 
a  conBtructlon  may  Impair  seriously  the  ben- 
eficial results  Intended  to  be  accomplished 
by  the  framers  of  the  constitution  is,  per- 
haps, true;  but  it  Is  too  late  to  urge  this 
as  a  reason  for  adopting  a  different  con- 
struction, and  one  apparently  more  in  con- 
sonance with  the  purpose  for  which  the 
.  provision  was  adopted.  Four  constitutions 
have  been  adopted  by  the  people  of  the  state 
since  the  decision  referred  to,  which  re- 
adopt  In  Identical  language  this  provision  of 
the  constitution  of  1796.  It  must  be  pre- 
sumed that  this  provision  in  the  subsequent 
ctmstltnttonB  was  placed  there  with  a  full 
knowledge  of,  and  subject  to,  the  construc- 
tion which  had  been  placed  by  the  court  up- 
on the  same  language  In  the  constitution  of 
1708.  Had  any  of  the  conventions  which 
adopted  these  constitutions  Intended  to 
change  the  construction  which  had  been 
placed  upon  these  words,  different  langage 
would  certainly  have  been  employed.  See, 
In  this  connection.  Hill  v.  State,  &i  Ga.  470, 
471.  In  Prothro  v.  Orr,  12  Ga.  36,  certain 
lArts  of  two  acts  were  declared  unconstl- 
tntlonal  on  the  ground  that  they  contained 
matter  different  from  what  was  expressed 
In  the  titles.  Judge  Lumpkin  says,  arguendo. 
In  the  opinion:  "Hod  the  title  been  general, 
as,  for  taistance,  an  act  In  relation  to  the 
public  officers,  or  for  the  particular  oblects 
designated,  'and  for  other  purposes,'  the  con- 
struction would  have  been  different  But 
h^  the  title  Is  definite,  and  therefore  nec- 
essarily limited.  And  to  permit  otber  and 
totally  different  matter  to  be  Incorporated 


would  be  to  let  In  the  very  mlscfal^  Intend- 
ed to  be  prevented,  and  thus  render  tbe  con- 
stltutlon  of  none  effect" 

There  appeared  for  the  first  time  In  the 
constitution  of  1861  the  provision  that  no 
law  should  pass  referring  to  more  than  one 
subject-matter.  This  provision  was  contain- 
ed in  the  same  section  which  readopted  the 
law  in  reference  to  the  title  of  acts,  and  the 
section  was  In  the  following  language:  "Nor 
shall  any  law  or  ordinance  pass  which  re- 
fers to  more  than  one  subject-matter,  or  con- 
tains matter  different  from  what  Is  expressed 
In  the  title  thereof."  A  provision  in  the 
same  lai^age  Is  embodied  in  the  constltn- 
tions  of  1865,  1868,  and  1877.  See  Code  1861, 
«  4936;  Code  1868.  H  4930,  6139;  Civ.  Code, 
8  6771.  The  effect  of  adding  this  provision  in 
reference  to  subject-matter  simply  requires 
the  general  assembly  to  deal  with  one  sub- 
ject of  legislation  at  a  time.  It  can  In  no 
way  be  construed  to  affect  or  change  the  In- 
terpretation placed  by  the  court  upon  the 
provlBl<Hi  as  to  what  shall  be  contained  in 
the  title  of  an  act,  except  of  course,  that  the 
title  must  not  refer  to  more  than  one  sub- 
ject-matter. Prior  to  the  constitution  of  1861 . 
the  words,  "and  for  other  purposes,"  would 
authorize  legislation  upMi  any  subject  wltli 
which  the  legislature  could  constitutionally 
deal.  Since  1861  these  words  will  not  au- 
thorize legislation  upon  any  subject  save 
one  which  Is  germane  to  the  general  sub- 
ject embraced  In  the  title.  Such  we  under- 
stand to  be  the  construction  placed  upon  the 
constitutional  provision  since  the  Incorpora- 
tion of  the  clause  relating  to  subject-mtftter. 
See  Board  v.  Bartow,  49  Ga.  232.  In  Black 
T.  Ct^ent  62  Ga.  621,  It  was  held:  "Where 
the  tlfle  of  an  act  specifies  some  of  the  ob- 
jects tat  whicb  It  was  passed,  and  contains 
the  gomat  expression,  'and  for  other  pur- 
poses,' portions  of  tbe  act  not  especially  In- 
dicated In  the  title  are  nevertheless  valid." 
Tbe  title  of  the  act  then  under  consideration 
was  "An  act  to  authorize  the  mayor  and 
council  of  the  dty  of  Borne  to  subscribe  not 
exceeding  9100,000  to  Stock  In  the  Memphis 
Branch  Railroad  upon  certain  conditions,  and 
for  otber  purposes."  Act  Oct  14.  1870.  The 
fourth  section  of  the  act  provided  that  the 
mayor  ai^  council  might  subscribe  for  a  like 
amount  of  stock  in  a.nf  other  railroad  that 
might  be  projected,  which  had  Its  terminus 
In  tbe  dty  of  Rome,  provided  tbe  qnestion 
be  submitted  to,  and  approved  by,  tbe  quali- 
fied voters  of  the  city.  He  foregoing  act 
was  amended,  the  title  of  the  amendatory 
act  being  "An  act  to  amend  an  act  to  au- 
thorize the  mayor  end  council  of  the  city  of 
Rome  to  subscribe  not  exceeding  $100,000  of 
stock  in  the  Memphis  Branch  Railroad  upon 
certain  conditions,  and  for  otber  purposes." 
Act  Dec.  1,  1871.  The  second  section  of  the 
amendatory  act  declared  that  alt  of  the  pro- 
visions and  stipulations  of  said  amended  act, 
and  tbe  amendments  thereto,  lie  of  full  force 
In  relation  to  the  subscrlptlcak  of  tiie  dty  of 
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Rome  of  1100.000  to  the  North  &  Boutb 
Railroad.  Chief  Justice  Warner,  in  referring 
to  the  clause  of  the  constitution  prohibiting 
the  passage  of  a  law  containing  matter  differ^ 
ent  from  what  Is  expressed  in  the  title,  says: 
"This  court  held.  In  Martin  t.  Broach.  6  Ga. 
21,  that  where  the  title  of  the  act  specifies 
some  of  the  objects  for  which  the  act  was 
passed,  aud  contains  this  general  clause, 
'and  for  other  purposes.'  portions  of  the  act 
not  specially  Indicated  In  the  title  are  nev- 
erthelesa  good  mider  this  general  clause,  and 
we  adhere  to  this  ruling  of  the  court  in  con- 
struing these  wwds  in  the  constitution  of 
1868,  BO  far  aa  it  regards  the  title  of  the  act. 
The  title  of  the  act  under  consideration,  and 
the  amendment  thereto,  contains  the  words, 
'and  for  other  purposes.'  and  therefore  it  Is 
not  void  because  It  contains  matter  different 
from  what  Is  expressed  In  the  title  thereof." 
This  ruling  Is  certainly  very  broad.  There 
Is  absolutely  nothing  whatever  in  either  act 
to  indicate  that  the  subject  of  subscription 
to  stoclE  In  any  other  railroad  than  the  Mem- 
phis Branch  Itailroed  waa  to  be  dealt  with 
In  the  act;  but,  construing  the  tltle  to  relate 
generally  to  the  subject  of  subscription  to 
stock  in  railroads.  It  was  held  that  the 
words,  "and  for  other  purposes,"  were  suffi- 
cient to  permit  legislation  authorizing  the 
mayor  and  council  to  subscribe  for  stock  in 
an  entirely  different  railroad  from  that  named 
in  the  title.  In  Butner  v.  Bolfeuiilet,  100  Oa. 
743,  28  8.  E.  464,  the  question  arose  as  to 
whether  a  title  In  the  following  words:  "An 
act  to  amend  the  charter  of  Macon,  relating 
to  the  law  now  governing  board  of  public 
works,  the  police  commlseion,  the  fire  com- 
mission; to  provide  for  deficiencies  In  the 
revenue  of  the  city;  to  provide  for  compen- 
sation of  the  board  of  health;  and  giving  au- 
thority to  the  mayor  and  council  providing 
for  the  paving  of  streets,  alleys  and  side- 
walks of  said  dty,  and  for  other  purposes," 
—waa  sufficient  to  authorize  the  Incorpora- 
tion Into  the  act  of  a  section  which  repealed 
section  32  of  the  act  of  1883,  providing  a 
new  charter  for  the  city  of  Macon.  Section 
32  was  In  the  following  language:  "The 
police  force  of  the  city  shall  consist  of  a 
chief  of  police,  two  lieutenants,  and  such 
other  officers  and  men  as  the  mayor  and 
council  may  by  ordinance  prescribe."  It  was 
held  that  the  title  waa  sufficiently  broad  for 
this  purpose.  Mr.  Justice  Atkinson  In  the 
opinion  says:  "It  will  be  seen  by  reference 
to  the  title  of  the  act,  which  is  hereinbefore 
set  forth,  that  It  was  designed  to  be  an  act  to 
amend  the  charter  of  Macon  In  certain  parts 
therein  stated,  and,  generally,  for  other  pur- 
poses.* The  office  of  chief  of  police^  as  we 
have  seen  before,  was  a  distinctive  munici- 
pal office  existing  under  the  charter  of  the 
city  of  Macon.  It  could  not  fall  properly 
within  either  of  the  particular  subjects  speci- 
fied In  the  title  of  the  act,  and  the  objection 
that  the  act  is  unconstitutional.  Id  so  far  aa 
it  undertakes  to  abolish  the  office  of  chief 


of  police,  la  well  founded,  unless  It  is  met 
by  the  use  of  the  words,  'for  other  purposes,' 
expressed  In  the  title.  Different  opinions 
may  prevail  elsewhere  as  to  the  value  of 
these  words  as  descriptive  terms  in  the  title 
of  an  act  of  the  general  assembly.  They 
have  in  this  state  a  fixed  legal  si^ilficance, 
and  the  courts,  in  passing  upon  the  constitu- 
tionality of  the  acts  of  the  general  assem- 
bly, are  not  authorized  to  disregard  it  As 
early  as  the  year  1849,  In  the  case  of  Mar- 
tin V.  Broach,  6  Ga.  21,  this  court  In  con- 
sidering the  constitutionality  of  an  act  held. 
In  dealing  with  an  objection  that  the  body 
of  an  act  contained  matter  different  from 
that  expressed  In  the  caption:  'Where  the 
title  specifies  some  of  the  objects  for  whicb 
the  statute  was  passed,  and  contains  this 
general  clause,  "and  for  other  purposes  there- 
in contained,"  portions  of  tbe  act  not  spe- 
cially Indicated  in  the  title  are.  neverthe- 
less, good  imder  this  general  clause.*  There 
has  been  no  substantial  departure  from  this 
construction  of  the  conatitatlonal  provision 
in  question,  and  It  was  distinctly  recognized 
and  reaffirmed  In  the  ease  of  Black  v.  Coh^ 
52  Ga.  ^1,  as  well  as  In  numerons  other 
(sses,  which  It  Is  not  necessary  to  cite  here; 
and  this,  notwithstanding  the  apparently  con- 
flicting view  presented  by  Judge  Trlppe  In 
delivering  the  opinion  of  the  court  in  the 
case  of  Board  v.  Barlow.  ^  Oa.  232.  Sncb 
words  may  well  Include  and  render  con- 
stitutional Incidental  provisions  which  are 
germane  to.  and  bear  a  generic  relation  to, 
the  general  subject  expressed  In  the  title." 
In  Bums  v.  State,  104  Ga.  &44,  30  S.  E.  815. 
It  was  ruled:  "Provisions  germane  to  tho 
general  subject-matter  embraced  in  the  title 
ot  an  act  and  which  are  designed  to  carry 
into  effect  the  purpose  for  which  it  was 
passed,  may  be  CMistitutlonally  enacted 
therein,  though  not  referred  to  In  the  title 
otherwise  than  by  the  use  of  the  words,  'and 
for  other  purposes.' "  The  act  dealt  with  In 
that  case  was  entitled  "An  act  to  prescribe 
the  method  of  granting  license  to  sell  spiritu- 
ous or  Intoxicating  liquors  In  tbe  coonty  of 
Screven,  and  to  Increase  the  fee  for  said 
license  to  ten  thousand  dollars,  and  for  other 
purposes."  It  was  held  that  the  title  was 
sufliciently  broad  to  anthorlze  tbe  incorpora- 
tion Into  the  act  of  a  section  making  It  an 
Indictable  misdemeanor  to  sell  In  the  coonty 
named  any  spirituous  or  Intoxicating  liquors 
without  having  first  obtained  a  license  from 
the  proper  authorities.  l%e  case  was  dls- 
tlngifished  from  Sasser  v.  State,  99  Ga.  64,  25 
S.  E.  619.  In  that  the  UUe  of  tbe  act  In- 
volved in  the  latter  case  did  not  contain  the 
words,  "and  tor  other  purposes." 

Applying  the  principle  of  the  decisions  cit- 
ed to  the  case  now  under  consideration,  but 
one  conclusion  can  be  reached,  and  that  is 
that  the  general  subject  stated  in  the  title  of 
the  act  of  1897  was  the  amendm«it  of  the 
diarter  of  tbe  cit?  of  Macon,  and  that  under 
the  words,  "and  for  other  pnii^oiea,**  occurring 
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In  the  title,  may  legislation  sermane  to  this 
general  subject  could  be  eimcted.  notwltb- 
standlng  this  general  purpose  was  apparently 
limited  by  other  words  In  the  title.  The  third 
section  of  the  act  of  1897  Is  not  subject  to  the 
■obJecti<Hi  made  to  It  In  the  present  case,  and 
the  eighty-seventh  section  of  the  act  of  1893 
tm  no  longer  of  force. 

2.  It  Is  contended  that  the  court  below  was 
without  jurisdiction  to  grant  the  Injunction 
prayed  for,  for  the  reason  that  a  court  of 
equity  will  not  enjoin  the  heading  of  an  elec- 
tion which  is  a  political  and  ministerial  func- 
tion, and  consequently  not  controllable  by  the 
courts.  The  geno'al  rule  undoubtedly  is  that 
courts  of  equity  wlU  not  Interfere  In  matters 
-of  elections.  To  say  that  this  rule  is  wltlt 
■ont  exception  seems  to  be  purely  arbitnufy. 
Why  should  not  snch  an  election  aa  the  one 
now  under  cmslderatlon  be  enjoined?  It  ii 
*  not  an  election  in  which  a  public  office  is  In- 
Tolved,  the  right  to  hold  which  may  be  easily 
and  ^ectually  tested  by  the  writ  of  quo  war- 
ranto, bnt  It  ia  an  election  to  determine 
whether  or  not  given  territory  Ahall  be  an- 
nexed to  the  city  of  Macon.  The  dty  aor 
thorltles  have  no  power  to  call  the  election, 
their  ordinance  attempting  to  do  so  Is  abso- 
lutely void,  and  any  election  held  thereunder 
would  be  likewise  void.  Some  of  the  peti- 
tioners are  residents  and  taxpayers  of  the 
city  of  Macon,  and  they  predicate  their  right 
to  the  Injunction  on  the  ground  that  illegal 
expenses  will  be  Incurred  by  reason  of  the 
election,  of  which  eq>ensefl  they  will  be  re- 
.qnlred  to  bear  their  proportionate  part  This 
was  a  sufDdent  ground  tor  the  granting  of 
the  Injunction  at  their  Instance.  They  have 
no  adequate  remedy  at  law  to  protect  them- 
-selvea  from  this  unlawful  expense,  and  It  la 
Inconceivable  that  they  have  no  standing  in 
A  court  of  equity  to  enjoin  an  ultra  vires  act 
which  will  result  In  Imposing  upon  them  this 
nnlavfnl  burden.  It  Is  no  reply  to  this,  as 
was  insisted  in  this  case,  that  an  amount 
necessary  to  defray  the  expenses  of  the  elec- 
tion had  been  raised  by  private  subscriptlMi. 
It  may  be  that  the  money  is  at  this  time  In 
the  bands  of  the  city  authorities  to  be  used 
for  thle  purpose,  and  doubtless  they  would 
bave  BO  applied  It;  but,  while  this  Is  true, 
it  Is  also  true  that  between  now  and  Uie 
«lecUon  8<»nethtng  might  happen  to  render 
inadvisable  this  use  of  the  money,  and  the 
«ame  be  refunded  to  the  contributors.  The 
eafer  and  better  rule  in  sach  a  case  is  to  deal 
with  the  partiet,  not  so  much  oa  the  theory 
of  what  they  may  or  will  do^  hot  on  what 
tbey  can  da 

While  the  above  Is  a  sufficient  answer  to 
the  qnestlon.of  jurisdiction,  and  the  injxmc- 
tI<Hi  was  properly  granted,  irrespecttve  of  the 
rights  of  the  pn^rty  owners  of  the  district 
proposed  to  be  annexed  to  have  the  writ  is- 
sued* there  would  seem  to  be  no  good  reason 
why,  on  principle,  they  alone  could  not  have 
maintained  the  petition.  Why  should  tbey  be 
required  to  wait  until  tbey  have  been  treated 


by  the  dty  aa  its  dtlEens.  and  subjected  to 
taxation  as  such,  and  to  all  of  the  other  bur- 
dens imposed  upon  the  citizens.  If  they  re- 
sist, they  do  so  at  the  risk  of  having  their 
persons  and  their  property  seized.  Their 
property  may  be  seized  for  taxes,  and  their 
persons  may  be  seized  for  a  violation  of  some 
penal  ordinance  of  the  city.  A  multiplicity 
of  suits  would  thus  arise,  and  irreparable 
damage  might  be  done.  While  equity  will 
not  enjoin  the  action  of  a  municipal  corpora- 
tion while  proceeding  within  the  limits  of  its 
well-defined  powers.  It  has  jurisdiction  to 
restrain  it  from  acting  In  excess  of  its  au- 
thority, and  from  the  commission  of  acts 
which  are  ultra  vires.  2  High,  Inj.  {  1211. 
See,  also,  Wells  v.  Mayor,  etc.,  43  Ga.  07; 
Keen  v.  Mayor,  etc.,  101  6a.  688.  29  S.  42; 
Olty  of  Chicago  v.  Collins  (III)  51  N.  B.  007; 
1  Pom.  Eq.  Jur.  p.  S47,  S  260.  It  Is  said, 
however,  that  the  calling  of  an  election  which 
Is  ultra  vires  stands  upon  a  dlEFereut  footing. 
But  If  a  court  of  equity  will  enjoin  a  mu- 
nicipal corporatlm  from  Issuing  bonds  or 
erecting  buildings  and  similar  acts,  when  they 
are  unauthorized,  why  may  it  not  enjoin  the 
holding  of  an  dectlon  for  which  there  is  not 
warrant  In  law?  No  satisfactory  reason  has 
been  suggested  and  none  occurs  to  us.  In  the 
recent  case  of  Layton  v.  Mayor,  etc.,  28  South. 
99,  the  supreme  court  of  Louisiana  held  that 
equity  would  enjoin  the  holding  of  an  unau- 
thorized election  called  for  the  purpose  of  as- 
certaining the  popular  will  on  the  subject  of 
annexation  of  territory  to  the  dty,  and  this, 
too,  at  the  instance  of  an  owner  (tf  property 
In  the  territory  proposed  to  be  annexed. 
That  this  decision  and  the  one  we  now  make 
Is  against  the  weight  of  authority  is  perhaps 
tme,  but  nevertheless  we  think  It  right  mi 
principle.  An  examination  of  many  of  the 
decisions  will  show,  however,  that  they  were 
dealing  with  dectlons  which  appeared  to  be 
authorized  by  law,  and  there  were  merely 
some  irregularities  In  the  manner  in  which 
tbey  were  called  or  were  being  conducted. 
In  such  cases,  we  also  agree  that  equity  ought 
not  to  Interfere.  A  number  of  decisions  of 
this  court  were  referred  to  In  the  briefs  of 
counsel,  but  we  think  none  of  them  rule  any- 
thing to  the  contrary  of  what  is  said  above, 
Judgment  affirmed.  All  flie  justices  concur- 
Tiag,  except  FISH,  J.,  absent  on  account  of 
alckneBi. 


HOLMES  et  at.  v.  LANGSTON  et  al. 

LANGSTOX  et  aL  v.  HOLMES  et  aL 

(Supreme  Court  of  Georgia.    May  16,  1900.) 

baiij  trover— bond— measurb  of  damages 
— judqmbnt— rbs  judicata— liability  op 
sureties  —  conversion  —  pledge  —  au- 
thormr  op  aoent— cross  b1i<i#-bxcep- 

TI0N8. 

1.  An  obligation  entered  Into  by  a  defendant 
in  a  ball-trover  action  and  two  persons  describ- 
ed therein  as  securities,  in  which  it  la  agreed 
that  defendant  and  such  securities  shall  be 
bound  for  the  eventual  condemnation  mon^ 
In  the  case,  no  amount  being  named  aa  a  pen 
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alt7,  conditioned  that  If  the  defendant  should 
"deliTer  to  the  laid  plaintifEs,  their  agents  or 
assigna,  the  notes  described  in  their  petition 
and  the  subject-matter  of  their  suitt  or  pi-odace 
the  same  to  answer  In  the  jadgment  that  maj 
be  entered  in  the  said  cue,  or  paj  the  erentual 
ctmdemnatioji  mon^  that  be  awarded 

against  him  in  the  final  trial  of  said  case,  or  his 
sureties  do  so  for  him,"  la  in  labstantiu  com- 
pliance with  the  reqairementa  of  section  4006 
of  the  Civil  Code. 

2.  Where  the  subject-matter  of  an  action  of 
bail  trover  was  promissory  notes  which  had 
been  pledged  by  tne  defendant  as  collateral  se- 
cnrity  for  a  debt  due  by  the  latter  to  the  foiv 
mer,  and  afterwards  placed  in  the  defendant's 
handa  for  collection,  and  the  plaintiff  had  In  a 
former  salt  recovered  judgment  on  the  debt 
thus  secured,  the  measure  of  the  plaintiff's 
damages  was  the  amount  due  on  the  judgment 
rendei-ed  in  the  former  suit  at  the  date  of  the 
trial  of  the  trover  action,  provided  the  value 
of  the  collaterals  equaled  or  exceeded  that 
amonnt;  and,  if  such  value  was  less  than  the 
amount  due  on  the  judgment,  the  measure  of 
damages  was  the  value  of  such  collaterals;  and 
the  defendant  could  not,  uoder  such  circum- 
stances, lessen  the  amount  of  the  plaintiff's  re- 
covery by  going  behind  the  Judgment  rendered 
Id  the  former  suit,  and  showins  that  it  was  tor 
too  large  a  aum. 

3.  The  sureties  on  a  bond  given  in  an  action 
of  bail  trover  of  the  character  above  referred 
to  cannot,  after  tike  plaintiff  has  announced  his 
election  to  take  a  money  verdict,  free  them- 
selves from  UaUIity  by  tendering  a  portion  of 
the  property  for  the  recovery  of  which  the  ac- 
tion was  brought,  offering  to  pay  the  money 
value  of  another  portion  which  it  is  admitted 
has  been  converted  by  the  defendant,  and  ac- 
coanting  for  the  balance  claimed  by  idaintiff  by 
setting  up  a  state  of  facts  which  could  have 
been  pleaded  by  the  defendant  as  a  defense  to 
the  former  suit  of  plaintlffls. 

4.  If  one,  after  delivering,  in  pledge  to  se- 
cure a  debt,  promissory  notes,  has  the  same  in- 
trusted to  him  by  the  pledgee  for  ixiUection  for 
the  account  of  pledgee,  makes  an  aadgnment 
for  the  benefit  of  his  creditors,  and  embraces 
therein  as  his  absolute  property  such  notes,  dis- 
regarding the  interest  of  the  pledgee  therein, 
and  delivers  the  same  to  the  asdgnee,  or  know- 
ingly permits  the  asaignee  to  take  chai^  of 
and  deal  with  them  as  assets  for  the  payment 
of  other  creditors,  such  conduct,  as  against  the 
rights  of  the  pledgee,  amounts  to  a  conversion 
of  the  property,  if  at  the  time  there  remained 
any  amount  due  the  pledgee  on  the  principal 
debt. 

5.  Property  pledged  to  secure  a  debt  evi- 
denced by  a  promissory  note  may  be  resorted  to 
for  the  purpose  of  enforcing  payment  of  a 
draft  upon  a  third  person  given  by  the  maker 
to  the  [Medgee  to  be  applied  In  diacharee  of  the 
note,  and  wblch  the  drawee  has  failed  to  pay, 
when  there  was  no  express  agreement  that  the 
draft  should  be  taken  in  payment  of  the  note. 

0.  If  a  "general  agenf^  to  collect  money  re- 
ceives in  payment  property  other  than  money, 
the  creditor,  so  far  as  the  debtor  is  concerned, 
is  bound  thereby;  but  this  does  not  preclude 
the  principal  from  refusing  to  accept  the  prop- 
erty from  the  agent  or  from  holding  him  liable 
for  the  amount  of  the  debt,  if  the  reception  of 
the  proper^  as  money  waa  tn  violation  of  lo- 
stroctions. 

7.  When  the  effect  of  a  judgment  by  this 
court  "is  to  leave  the  case  to  be  again  tried  in 
the  court  below,"  questions  raised  in  a  cross 
bill  of  exceptions  filed  by  the  defendant  in  er- 
ror, relating  to  such  matters  as  will  probably 
arise  at  the  next  trial,  will  be  decided:  In  oth- 
er cases  the  cross  bill  will  be  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  Bui>ertor  court,  Monroe  county; 
X.  J.  Beagan,  Judge. 


Action  by  Langaton  &  Woodaon  against  J. 
O.  Holmes  and  others.  Jadgment  for  plalii- 
tlffs,  and  defendants  bring  enor,  and  plain- 
tiffs assign  cross  error.  Judgment  on  main 
bill  of  exceptkms  affirmed,  and  on  cross  bill 

Btoae  &  Williamson  and  Per8<Mig  &  Per- 
sons, for  plaintiffs  In  error.  Jas.  S.  Boynton 
and  Cabanlss  &  Willi ngham,  for  defendants 
in  error. 

COBB,  3.  langston  &  Woodson  brought 
an  action  of  ball  trover  against  J.  O.  Holmes 
to  recover  certain  promissory  notes  alleged 
to  be  the  property  of  plaintlfts,  and  avming 
that  defendant  had  converted  the  same  to 
his  own  use.  The  defendant  as  principal, 
and  B.  H.  Holmes  and  C.  J.  Zellner  as  securi- 
ties, entered  Into  an  obllgatlcMi  reciting  that 
they  were  tipund  nnto  plaintiffs  for  tbe 
eventual  condemnation  money  In  tbe  case, 
tbe  condition  thereto  reciting  tiurt  the  plain- 
tUEs  had  brought  an  action  ot  trover  against 
tbe  defendant  to  recover  certain  promissory 
notes,  and  that  defendant  had  been  served 
with  the  petition  and  ball  process,  and  con- 
dndlng  In  these  words:  "Now,  should  the 
said  J.  O.  Holmes  deliver  to  the  said  plain- 
tiffs, their  agents  or  assigns,  the  notes  de- 
scribed In  their  petition  and.  tbe  subject-mat- 
tor  of  tbeir  suit,  or  produce  the  same  to  an- 
swer in  the  Judgment  that  may  be  entered 
in  the  said  case,  or  pay  the  eventual  con- 
demnation money  *  that  may  be  awarded 
against  him  in  the  final  trial  of  said  case,  oi 
his  sureties  do  so  for  him,  then  this  txmd  to 
be  void;  else  of  fnll  force  and  effect"  Tbe 
defendant  answered,  denying  all  of  the  ma- 
terial allegations  of  the  petition,  and  settli^ 
up  that  the  notes  originally  belonged  to  him; 
that  they  were  deposited  with  plaintiff  as 
c<^ateral  security,  and  were  delivered  back 
to  him  for  collection;  that  he  was  no  longer 
liable  on  the  principal  debt  to  plaintiffs;  and 
therefore.  In  dealing  with  the  property  as  his 
own,  he  had  not  converted  to  his  own  use 
the  property  of  plaintiffs.  The  case  coming 
on  for  trial,  after  tbe  parties  bad  announced 
ready,  the  plaintiffs  stated  '*to  tbe  court  they 
would  elect  to  take  a  money  verdict  for  the 
securities  sned  for."  At  this  stafce  of  the 
case  the  secnrltlea  In  the  ball  bond  appeared, 
and  asked  leave  to  file  an  Intervention,  which 
was.  In  substance,  as  follows:  They  had 
signed  as  securities  what  purported  to  be  a 
ball  bond  in  this  case,  In  which  tbey  under- 
took "to  deliver  to  said  plaintiffs,  tlieir  agents 
or  assigns,  the  notes  described  In  said  peti- 
tion, and  the  subject  of  their  suit"  and  now, 
as  such  securities,  before  tbe  trial  of  the  case 
and  pending  the  hearing  of  the  same.  In  cwn- 
pliance  with  tbe  terms  of  tbeir  nndertaUxig. 
they  In  open  conrt  tender  to  plaintiffs  all 
the  notM  described  In  the  petition,  except 
such  as  have  been  collected.by  their  principal 
tmder  the  direction  at  plaintiffs,  and  paid 
ovw  to  tbem,  and  In  Uen  of  cntaln  ct  the 
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notes  tb^  teaOer  |225  lawful  mon^  of  the 
United  States  collected  In  payment  of  the 
same  since  the  filing  of  thla  sntt  and  execa- 
tlon  of  tbe  bond,  and  exceiit  certain  notes  to 
tbe  amount  of  I812.S0,  wUcb  were  oolleeted 
b7  defendant  as  trustee  tor  plaintiffs  In  cot- 
ton which  was  destroyed  by  fire  without 
fhult  on  tbe  part  of  defendant,  thus  causing 
the  lose  to  fall  on  plaintiffs.  The  pn^er  ms 
that.  If  plalnUfls  do  not  accept  the  tendof, 
the  court  take  charge  of  the  notes  tendered, 
and  pass  an  order  dlscbacglng  Interreuers 
from  liability  on  the  ball  bond,  and.  If  the 
facts  alleged  by  the  Interrenws  be  contested 
by  plain tifCs,  that  an  Issue  be  made  up  be- 
tween plaintiffs  and  Interveners,  and  submit- 
ted to  a  Jury  for  tetmnlnatlon.  The  court 
dedined  to  allow  ttie  securities  to  Intenrene 
In  the  case,  and  wdraed  tbelr  petition  strlck- 
OL  To  this  mllBg  the  aecurltles  excepted 
pendente  llt& 

The  case  has  been  twice  tried,  each  time 
resulting  bi  a  Terdlct  la  favw  of  plaintiffs. 
At  ^e  last-  trial  It  appeared  from  the  evi- 
dence Introduced  in  behalf  of  plaintiffs  that 
defendant  had  been  eiyiaged  In  selling  fer- 
tlUzos  «i  commission  for  plalntlffa  The 
agreement  between  the  parties,  which  was 
In  writing,  mu,  In  effect,  that  the  defendant 
ahonld  give  the  idaUitlffB  his  note  for  all 
fertlUaers  consigned  to  him  at  a  given  rate 
per  ton.  His  commission  was  to  be  all  re- 
alixed  In  excess  of  that  rate,  and  all  notes 
taken  by  defendant  for  tiie  purchase  price 
of  fertUteers  were  to  be  turned  over  to  lOain- 
tiffs  as  collateral  security  for  the  note  of  de- 
fendant and  were  to  be  returned  to  the  de- 
toidant  in  the  fall  for  collection.  On  April 
IS.  189S,  defendant  gave  to  plaintiffs  a  note 
tar  11,379.18,  which  waa  due  November  15, 
1888;  the  consideration  of  the  same  being 
feitlUsera  consigned  to  blm  under  the  agree- 
ment above  referred  to.  There  was  also  an- 
other note  of  defendants,  the  consideration 
of  which  was  fertilisers  consigned  to  blm  un- 
der  the  agreement  which  was  paid  In  part, 
and  defendant,  in  satisfaction  of  the  balance 
due,  on  December  15,  1894,  gave  to  plaintiffs 
a  draft  for  ;fl33.71  on  O.  O.  Sparks.  Jr.,  pay- 
able on  demand,  which  vras  duly  presented, 
but  never  paid.  In  accordance  with  the 
agreement,  defoidant  sold  the  fertlllzera. 
took  the  notes  of  the  purchasers,  and  turned 
them  over  to  plaintiffs.  These  notes  were 
duly  returned  to  tbe  defendant  for  collection, 
and  the  present  action  la  brought  to  recover 
certain  of  tbe  notes  which  were  deposited 
with  plaintiffs  as  collateral  security  for  the 
two  notes  of  defendant  above  referred  to. 
On  January  1,  1895,  plaintiffs  brought  salt  on 
the  note  for  $1,379.18,  and  on  August  29, 
1866,  recovered  Judgment  against  defendant 
tor  $586.08  principal  and  *106.8S  interest,  be- 
ing  the  balance  due  on  tbe  note  at  that  date. 
On  January  11.  1886.  plaintiffs  brought  suit 
un  the  draft  above  referred  to.  and  on  August 
29.  1895.  rrxovered  judgment  against  defend- 
ant for  9188.71  principal  and  $8.60  Intereat 


On  Januairy  21,  1895.  defendant  made  an  as- 
signment for  the  benefit  of  his  creditors,  and 
embraced  tber^  as  his  property  certain  of 
the  notes  sued  for  in  the  present  case.  In 
the  list  of  creditors  attached  to  the  assign- 
ment appeared  the  names  of  plaintiffs,  follow- 
ed by  tbe  words,  "by  note,  $^.73;"  "by 
draft,  $133.71."  The  defendant  has  paid  to 
the  plaintiffs  $&&42,  which  should  be  cred- 
ited on  the  second  judgmoit  above  referred 
to.  Nothing  more  has  been  paid  on  ^ther 
Judgment  Before  the  present  suit  was 
brought  a  demand  was  made  in  behalf  of 
plaintiffs  tta  the  notes  sued  for,  and  the  de- 
fendant refused  to  deliver  the  same.  The 
notes  sued  for  were  wwth  more  than  the 
amount  due  plaintiffs  on  the  two  judgments. 

From  tbe  evidence  Introduced  In  behalf  of 
defendant  It  appeared  that  various  sums 
were  paid  by  defendant  to  plaintiffs  prior  to 
the  rendlUcm  of  the  two  Judgments,  which 
It  waa  claimed  vren  not  credited  on  the  note 
and  draft  upon  whl^  the  Judgments  were 
based.  Cotton  of  the  value  of  $61Z50  was 
collected  on  some  of  the  ndlateral  notes. 
This  cotton  was  held  by  defendant  for  the 
benefit  of  plaintiffs,  and  was,  without  fault 
on  the  part  of  defendant  destroyed  by  fire 
on  September  28,  1898.  The  balance  of  the 
notes  were  vrorth  much  less  than  the  amount 
due  on  plaintiffs*  JudgmentSt— not  more  than 
$325.  No  demand  was  ever  made  on  de- 
fendant for  the  notes  before  the  present  suit 
was  brought  The  Jury  returned  a  verdict  In 
favor  of  the  plaintiffs  for  $400.  Plaintiffs  fil- 
ed a  motion  for  a  new  trial  upon  numerous 
grounds,  and  the  court  granted  a  new  trial 
upon  three  of  the  grounds  therein  contained, 
which  was  the  second  grant  of  a  new  trial 
In  the  case.  The  case  Is  here  upon  a  bill  of 
exceptions  filed  by  the  defendant  and  his  se- 
curities. In  which  error  Is  assigned  by  the 
former  upon  the  decision  of  the  Judge  grant- 
ing a  new  trial,  and  by  the  latter  upon  their 
exceptions  pendente  lite  hereinbefore  refer- 
red to;  and  upon  a  cross  bill  of  exceptions 
filed  by  the  plafntiffs  assigning  error  upon 
the  refusal  of  the  Judge  to  base  his  decision 
granting  a  new  trial  on  ail  the  grounds  of 
the  motion,  it  being  alleged  that  there  was 
in  each  ground  a  suffldoit  reason  for  grant- 
ing a  new  trial. 

1.  When  the  plaintiff  in  an  action  of  tro- 
ver requires  bail,  and  has  made  the  affidavit 
prescribed  by  law,  it  is  the  duty  of  the  offi- 
cer serving  the  process  "to  take  a  recogni- 
zance payable  to  the  plaintiff  or  complainant 
with  good  security,  In  double  the  amount 
sworn  to,  for  the  forthcoming  of  such  per- 
sonal property  to  answer  such  Judgment  ex- 
ecution, or  decree  as  may  be  rendered  or  is- 
sued In  the  case,  and  such  security  shall  be 
bound  for  the  payment  of  the  eventual  con- 
demnation money,  for  which  Judgment  may 
be  signed  up  against  the  defendant  and  said 
security,  and  execution  had  thereon  without 
further  proceeding."  Civ.  Code,  4606.  The 
obligation  entered  Into  by  the  defendant  and 
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his  securities  In  the  present  case,  wliile  not 
literally  conforming  to  the  terms  of  the  sec- 
tion quoted,  was  In  substantial  compliance 
therewith.  There  was  no  penalty  stated  In 
the  bond,  but  the  parties  thereto  exprrasly 
bound  themselves  to  pay  to  the  plaintiffs 
"the  eventual  condemnation  money."  When 
the  defendant  has  entered  "into  bond  wltb 
good  security  for  the  eventual  condemnation 
money,"  the  sheriff  is  authorized  to  release 
him  from  custody.  Id.  S  460e.  The  provi- 
sion requiring  the  penalty  in  the  bond  to  be 
twice  the  amount  sworn  to  Is  merely  direct- 
ory, and  the  failure  to  Insert  such  a  penalty 
will  neither  vitiate  the  bond,  nor  prevent  the 
same  from  being  treated  as  a  statutory  bond, 
when  it  clearly  appears  from  the  terms  of 
the  obligation  that  it  was  the  Intention  of 
the  obligors  to  bind  themselves  to  pay  the 
eventual  condemnation  money  in  the  case. 
But  It  is  contended  that  the  condition  In  the 
bond  Is  essentially  different  from  the  condi- 
tion required  by  the  statute;  that  the  un- 
dertaking of  the  obligors  was  "to  deliver  to 
the  said  plaintiffs,  their  agents  or  assigns, 
the  notes  described  In  their  petition  and  the 
subject-matter  of  their  suit,  or  produce  the 
same  to  answer  in  the  Judgment  that  may  be 
entered  in  the  said  case,  or  pay  the  eventual 
condemnation  money";  and  that,  such  a  con- 
dition not  being  in  the  statute,  the  obligation 
is  a  mere  voluntary  undertaking,  and  not  a 
statutory  bopd.  The  language  of  the  bond 
is  peculiar  and  unusual.  The  statute  re- 
quires a  bond  "for  the  forthcoming"  of  the 
property  "to  answer  such  Judgment,  execu- 
tion, or  decree  as  may  be  rendered  or  Issued 
In  the  case,"  and  then  declares  that  the  se- 
curities In  such  a  bond  "shall  be  bound  for 
the  payment  of  the  eventual  condemnation 
money."  The  language  of  the  bond  clearly 
Indicates  that  the  obligors  Intoided  to  enter 
Into  an  undertaking  to  have  the  property 
forthcoming  to  answer  wliatever  judgment 
was  rendered  in  the  case,  and  to  pay  the 
eventual  condemnation  money  If  required. 
This  was  all  that  the  statute  required.  Tbe 
bond  was,  In  ^ect.  a  statutory  bond,  and 
there  was  no  error  In  so  holding. 

2.  The  plaintiff  in  an  action  of  trover 
may.  at  the  trial  of  the  ease,  say  whether 
he  will  accept  an  alternative  verdict  for  the 
property  or  Its  value,  or  demand  a  verdict 
for  damages  alone,  or  for  the  property  alone, 
with  its  hire,  if  any,  and  the  court  Is  re- 
quired to  instruct  the  Jury  to  render  their 
verdict  In  such  form  as  the  plaintiff  electa 
Civ.  Code,  i  5335.  When  the  plaintiff  elects  to 
demand  a  verdict  for  damage  alone,  and  the 
pnxHC  shows  a  conversion,  and  that  the  plain- 
tiff was  at  the  date  of  the  conversion  the 
absolute  owner  of  the  property,  the  measure 
of  damages  shall  be,  at  the  option  of  plain- 
tiff, either  the  highest  proven  value  of  the 
article  between  the  date  of  the  conversion 
and  the  time  of  trial,  or  the  value  of  the 
article  at  the  date  of  the  coDversion,  with 
Interest  Id.  f  8817;  Bamett  t.  Thompson. 


87  Ga.  886.  839:  Central  Railroad  A  Bank- 
hig  Co.  V.  AtlanUc  &  G.  B.  Co.,  GO  Ga.  444; 
Tuller  V.  Carter.  60  Ga.  395;  Jaques  v. 
Stewart,  81  Ga.  82,  6  S.  E-  S16.  If,  bow- 
ever,  the  proof  shows  that  the  Interest  of 
the  plaintiff  In  the  jftoperty  is  lees  than 
that  of  absolute  ownership,  the  measure  of 
damages  will  be  the  value  of  plaintiff's  In- 
terest therein,  whatever  It  may  be.  Rus- 
sell V.  Kearney,  27  Ga.  96  (SyL.  point  4); 
Blgelow  V.  Young,  30  Ga.  121  (SyL,  point  S): 
Hbrne  v.  Manufacturing  Co..  74  Ga.  791; 
Bradley  v.  Burkett.  82  Ga.  266,  11  S.  E.  492. 
It  follows,  therefore,  that  when  the  article 
converted  Is  property  pledged  to  secure  a. 
debt,  and  the  person  guilty  of  the  conversion 
is  the  pledgor,  the  measure  of  damages  will 
be  the  value  of  the  pledge,  provided  that 
such  value  Is  a  sum  less  than  the  debt  se- 
cured: and.  If  the  pledge  be  of  equal  or 
greater  value  than  the  debt,  the  measure- 
of  damages  will  be  the  amount  due  on  the 
debt  at  the  time  of  trial;  and.  If  the  debt 
has  been  discharged  In  full  pending  the  ac- 
tion, the  measure  of  damages  will  be  such  a 
sum  as  nominal  damages  as  will  be  sufficient 
to  carry  the  costs.  See,  in  this  connection. 
Cole.  ColL  I  12.  When,  as  in  a  case  like 
the  present,  the  properiy  alleged  to  have 
been  converted  conslste  of  promissory  notes- 
pledged  as  collateral  to  secure  notes  of  the 
pledgor,  the  amount  of  the  liability  ot  the 
pledgor  on  the  principal  debt  becomes  a  ma- 
terial question.  The  amount  of  this  liabil- 
ity may  be  established  In  different  ways,— by 
parol,  if  there  Is  no  other  or  better  evi- 
dence; by  a  writing,  if  there  is  written  evi- 
dence; or  by  a  record.  If  the  debt  Is  evi- 
denced by  a  Judgment  of  a  court  of  compe- 
tent Jurisdiction.  Whatever  character  of 
eTidence  Is  relied  on  Is  subject  to  be  met 
only  by  such  evidence  as  will  In  other  cases 
be  allowed  to  overcome  the  evidence  Intro- 
duced. If  a  Judgment  Is  relied  on  to  estab- 
lish the  amount  of  liability,  the  defendant 
will  not  be  allowed  to  go  behind  the  Judg- 
ment, and  show  that  the  amount  thereof,  aJ- 
tbough  apparently  due.  was  In  reality  not 
due.  "An  adjudication  of  the  same  subject- 
matter  In  issue  in  a  former  suit  between  the 
same  parties,  by  a  court  of  competent  Juris- 
diction,  should  be  an  end  of  litigation."  Clr. 
Code,  6  3741.  "A  Judgment  of  a  court  of 
competent  Jurisdiction  is  conclusive  between 
the  same  parties  and  their  privies  as  to  aU 
matters  put  In  Issue,  or  which,  under  the 
rules  of  law,  might  have  been  put  in  lasne. 
In  the  cause  wherein  the  Judgment  was 
rendered."  Id.  {  8742.  See.  also^  Id.  A 
6233,  6348. 

Applying  these  rules  to  the  present  case,, 
the  Judgments  rendered  In  the  former  suits  of 
plaintiffs  against  defendant  conclusively  de- 
ta^ined  the  amount  of  the  debt  due  by- 
defendant  to  plaintiffs  at  the  dates  of  sodt 
Judgments.  The  defendant,  therefore,  aofiir 
as  the  amount  of  his  debt  to  i>lalntUte  la  con- 
cerned, was  precluded  from  pleading  or  prov- 
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Ing  any  matter  whlcb  was  or  could  bare  been 
placed  In  Issue  in  tlie  former  suits.  The  an- 
swer, to  the  extent  tliat  it  set  up  Bucb  mat- 
ter as  a  defense,  sbould  bave  been  stricken, 
and  the  evidence  admitted  to  sustain  that 
part  of  the  answer  should  have  been  ruled 
out  Upon  another  trial  the  Jury  should  be 
instructed  that,  if  they  find  that  there  has 
been  a  conversion,  they  must  ascertain  the 
valne  of  the  property  converted,  and,  if  such 
value  Is  equal  to  or  more  than  the  amount 
due  at  the  date  of  the  trial  on  the  Judg- 
ments of  plaintiffs  against  defendant,  they 
should  return  a  verdict  In  favor  of  plaintiffs 
for  the  amount  due  on  the  Judgments;  that 
If,  on  the  other  hand,  the  value  of  the  prop- 
erty converted  Is  less  than  the  amount  due 
on  the  Judgments  at  the  date  of  the  trial, 
the  verdict  In  favor  of  plaintiffs  should  be 
for  the  value  of  the  property  converted. 

3.  The  relation  of  the  securities  on  a  ball 
bond  In  an  action  of  trover  to  the  suit  Is 
peculiar.  Tbey  are  bound  by  the  Judgment 
against  their  principal,  but  tbey  do  not  be- 
come parties  to  the  case  until  Judgment  Is 
entered.  If  there  Is  any  law  authorizing  such 
securities  to  be  beard  In  the  case,  we  are  not 
aware  of  Its  existence.  Their  liability  la 
abBoIately  fixed  by  tbe  Judgment  against  their 
principal,  and  tbey  must  stand  or  fall  by  tbe 
result  of  bis  defense,  such  b^g  the  express 
undertaking  In  the  bond.  It  Judgment  has 
been  rendered  against  blm  by  a  court  of  com- 
petent  Jurisdiction,  tbey  are  absolutely  bound 
by  It,  and  wlU  not  be  heard  to  Impeach  or 
attack  it  In  any  way  for  causes  which  were 
or  could  have  been  matter  of  defense  by  tbeir 
prlndpaL  See  Jackson  v.  QuUmartUi,  61  Oa. 
544.  After  becoming  securities  on  the  bond, 
they  must  remain  silent  witnesses  to  the  con- 
flict between  the  parties  to  the  suit,  standing 
ready  to  fulfill  at  the  end  of  the  litigation  the 
obligation  they  have  undertak^i,— to  pay  the 
Jadgmrat  If  Uie  plaintiff  electa  to  recover  a 
money  verdict,  or  deliver  the  property  or  pay 
damages  in  lieu  thereof  If  an  alternative  ver^ 
diet  Is  rendered.  The  securities  have  no  right 
to  tender  to  the  plaintiff  the  property  sued 
for  at  any  time  pendlug  the  suit,  and  es- 
pecially would  no  such  right  exist  at  the  trial 
when  the  plaintiff  had  In  due  time  elected  to 
take  a  verdict  for  damages  In  lieu  of  a  finding 
for  the  property.  The  right  of  the  defendant 
to  make  such  tender  expires  at  the  first  term, 
and  -does  not  exist  at  all  If  there  has  been  a 
previous  demand  and  refusal.  Glv.  Code,  { 
8897.  The  securities  In  the  present  case 
songhbto  discharge  themselves  from  liability 
by  doing  three  things— First,  delivering  to 
plaintiffs  such  of  tbe  property  as  was  still  un- 
der the  control  of  the  defendajit;  second,  pay- 
ing for  a  portion  of  the  same  which  It  was  ad- 
mitted had  been  by  the  defendant  converted 
to  his  own  ose;  and.  third,  by  accounting  for 
the  balance  claimed  by  plaintiffs  by  showing 
a  state  of  facts  which  could  have  been  pleaded 
by  tbe  defendant  In  the  former  suits  of  plain- 
tiffi.  ItFen  it  tbe  securities  could  be  heard  at 


all,  they  could  not  set  up  any  matter  other 
than  such  as  would  be  available  to  the  de- 
fendant as  a  defense.  As  has  been  seen,  the 
defendant  could  not  go  behind  the  Judgments 
rendered  In  tbe  former  suits,  and,  after  an 
election  by  the  plaintiffs  to  take  a  money  ver- 
dict, tbe  defendant  could  not  defeat  such 
election  by  tendering  at  the  trial  the  property 
sued  for.  either  In  whole  or  in  part  While 
the  securities  were  not  parties  to  the  former 
suits,  the  defendant  was.  Neither  are  the 
securities  parties  to  the  present  case.  If  tiie 
plaintiffs  recover,  they  become  parties  to  the 
Judgment;  but  If  the  plaintiffs  fall  to  recover, 
tbey  never  become  parties  even  to  tbe  judg- 
ment in  the  case.  The  fact  that  a  ball  boaA 
with  securities  was  given  does  not  make  the 
present  case  and  the  former  suits  controver- 
sies between  different  parties.  There  was  no 
error  In  striking  the  Intervention  filed  by  the 
securities  on  the  bail  bond. 

4.  If  the  defendant  knowingly  embraced. 
In  an  assignment  made  for  tbe  benefit  of  his 
creditors,  any  of  the  notes  which  were  in- 
truflted  to  him  for  collection  by  the  plaintiffs, 
thereby  Intending  that  the  same  should  be 
treated  as  his  absolute  property  to  the 
elusion  of  any  interest  of  tbe  plaintiffs  In  snch 
notes,  and  delivered  the  notes  to  the  assignee 
for  that  purpose,  or  knowingly  permitted  the 
assignee  to  take  possession  of  the  notes,  col- 
lect the  same,  and  apply  the  proceeds  to  other 
purposes  than  those  for  which  they  were  In- 
trosted  to  the  defendant,  euch  conduct  would 
amount  to  a  conversion  of  such  of  the  notes 
as  were  embraced  In  tbe  aasignment  If  at  the 
time  there  was  anything  due  by  the  defendant 
to  plaintiffs  on  the  debt  the  notes  were  pledged 
to  secure.  "Tbe  action  of  trover  being  found- 
ed on  a  conjunct  right  of  property  and  posses- 
sion, any  act  of  the  defendant  wblcb  nega- 
tives, or  is  Incouslstent  with,  such  right, 
amounts.  In  law.  to  a  conversion."  LIptrot  v. 
Holmes,  1  Oa.  881.  See.  also,  in  this  connec- 
tion. Fhlll^  T.  Taber,  88  Oa.  666.  10  S.  B. 
27a 

6.  If  at  another  trial  It  should  appear  that 
tbe  parties  agreed  when  the  draft  on  Sparks 
was  taken  that  tbe  same  should  be  In  dis- 
charge of  all  liability  on  the  note,  and  that 
plaintiffs  would  thereafter  look  to  tbe  draft 
alone,  then  all  liability  on  the  note  would 
cease,  and  the  notes  deposited  to  secure  the 
same  would  not  be  liable  to  the  payment  of 
the  draft.  If,  on  the  other  hand,  there  was  no 
express  agreement  that  the  draft  should  be 
treated  as  a  payment  of  tbe  note,  tbe  debt 
represented  by  tbe  note  would  not  be  dischar- 
ged until  the  draft  was  paid.  Glv.  Code,  { 
3720.  As  long  as  the  debt  represented  by  the 
note  was  unpaid,  property  pledged  to  secure 
payment  of  the  same  could  be  resorted  to  for 
that  purpose,  and  it  would  be  Immaterial 
whether  the  suit  to  enforce  liability  was 
brought  upon  the  notes  or  wpon  the  draft. 

6.  If  defendant  was  tbe  general  agent  of 
the  plaintiffs  to  collect  the  notes  delivered  to 
him.  tbe  receipt  by  him  of  pn^rty  as  money 
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would,  to  far  as  the  debtors  were  etmcemed, 
blDd  the  creditors.  Civ.  Code.  {  3717.  Bnt 
If  such  conduct  was  In  violation  of  Instnic- 
tJoDS,  the  plalntltCB  could,  as  against  the  de- 
fendant, refuse  to  acc^t  the  property,  and  re- 
quire him  to  pay  the  amount  due  in  money. 
It  was  therefore  error  to  refuse  to  allow  the 
plaintiffs  to  prove  that  defendant  bad  no  au- 
thority to  receive  cotton  In  payment  of  notes 
payable  In  money,  to  admit  evidence  that  such 
payments  were  made,  and  to  chai^  In  effect, 
that  such  payments  bound  the  idalntiCEs  as 
against  the  defendant 

7.  The  court  did  right  In  granting  a  new 
trial  upon  the  grounds  stated  In  the  order,  but 
as  there  were  other  grounds  relating  to  mat- 
ters which  will  arise  at  th^  next  trial,  and 
which  would,  under  the  view  we  have  taken 
of  the  case,  have  required  the  granting  of  a 
new  trial,  the  judgment  on  the  cross  bill  of 
exceptions  must  be  reversed.  Olv.  Code,  S 
5527.  Judgment  on  main  bill  of  exceptions 
affirmed;  on  cross  bill,  reversed.  All  the 
Justices  concnnlng,  except  VISB,  3^  absent 
OD  acooont  «f  ■tckness. 


FOUOHA  St  at.  r.  HERCHANTGr  NAT. 
BANK  OF  BOMB  et  aL 

MEBCHANTff  NAT.  BANK  OF  BOME  et  aL 
V.  FOUOHfl  «t  al. 

(Supreme  Court  of  Georgia.    May  IS,  1900.) 

CORPORATIONS  — UABIUTT  OF  ^CKHOLD- 
KRS— BNFORCBMBNT  —  BVIDBNCB  —  KNOWIr- 
BDGE  OF  OFE1CBR8 UNPAID  8UBS0BIP- 
TIONS. 

1.  Where,  In  a  suit  by  creditors  of  a  corpo- 
ration asalnst  a  shareholder  for  an  unpaid  sub- 
scription to  stock,  the  defendant  pleads  that 
he  was  not  the  owner  of  such  stock,  as  alleged 
at  the  time  the  creditor  contracted  his  debt 
with  the  corporation,  a  contract  made  and  en< 
tered  Into  by  such  defendant,  indicating  on  its 
face  that  be  was  a  stockholder  at  a  certain 
time,  end  which,  when  taken  in  connection 
with  other  evidence  introduced  and  admitted  on 
the  trial,  tends  to  contradict  his  answer  as  to 
the  time  when  he  claims  to  have  ceased  to 
have  been  a  stockholder  by  a  sale  and  transfer 
of  his  stock  to  another,  la  not  Irrelevaot  testi- 
mony, and  the  court  erred  in  rejecting  the 
same. 

2.  A  mere  recital  in  a  stock  certificate  that 
the  shares  therein  specified  are  fall-paid  and 
nonassessable  will  not  protect  the  person 
named  in  the  certificate  as  the  owner  of  such 
stock  from  liaMIity  for  an  nnpatd  subscription 
thereon,  If  he  in  fact  porcbaacd  this  stock  with 
knowledge  that  the  subscription  was  due. 

3.  The  knowledge  of  a  president  of  a  bank 
that  certain  stock  had  not  been  fully  paid  op  is 
Imputable  to  the  bank,  it  he,  acting  for  it  and 
in  Its  behalf,  accepted  a  transfer  of  the  stock 
to  It,  and  it  thereunder  retained  the  same. 

4.  In  order  to  enable  a  creditor  of  a  corpora- 
tion to  recover  from  one  alleged  to  be  a  stock- 
holder therein,  and  as  such  liable  upon  an  un- 
paid stock  sutttcription,  it  must  appear  that  the 
defendant  was  In  fact  such  a  stockholder  at  a 
time  when  he  was  In  law  so  liable,  lie  testi- 
mony in  the  present  case  did  not  authorise  the 
judge  to  conclude,  as  matter  of  law,  that  the 
defendant  Armstead  was  not  such  a  stockhold- 
er at  the  time  the  services  of  p)ainti/fs  to  the 
fxirporatlon  Issning  the  stock,  the  basin  of  this 
sni^  wm  Knderad. 


5.  A  party  may  Introduce  in  evidence  relevant 

portions  of  the  minutes  of  a  corporation,  with 
out  being  required  to  introduce  all  of  its  min- 
ntes  relating  to  the  matter  nnder  investigation, 
the  right,  of  course,  being  In  the  oppodte  party 
to  introduce  other  portions  of  such  minates  as 
are  pertinent  to  the  issue. 

6.  It  Is  not  erroneous  to  allow  a  witness,  who 
professes  to  know  the  fact,  to  testify  that  cer- 
tain securities  had  never  been  delivered  to  a 
corporation;  and  this  is  so  irrespective  of  what 
may  appear  with  reference  to  this  matter  npon 
its  minutes. 

rSyllabus  by  the  Oonrt) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  R.  T.  and  J.  S.  Fouch6  against 
the  Merchants'  National  Bank  of  Rome  and 
others.  Judgment  of  nonsuit,  and  plaintiffs 
bring  error,  and  defendants  aaslgn  cross  er- 
ror. Judgment  on  main  bill  of  exceptions 
reversed;  on  cross  bill,  affirmed. 

Fonch6  &  Foucbfi,  W.  S.  McHenry,  and  J. 
Braoham,  for  plaJntifls  In  error.  Neel  ft 
Neel  and  Nat  Harris,  for  defeMants  In  error. 

I.EWIS,  J.  B.  T.  and  J.  &  FoochA,  u 
partners  under  the  firm  name  of  FonchA  ft 
Fouchfi,  brought  suit  fn  the  euporlor  oonrt  oC 
Floyd  county  againat  the  Rome  BOectilc 
lAgjbt  Gompany,  the  Hnehanta'  National 
Bonk  of  Bome.  Oa..  and  T.  -BC  Annsteftd. 
The  petition  makes  substantially  the  follow- 
ing case:  The  Borne  Electric  I4ght  Oompany 
IB  a  corporation  chartered  by  tbe-saperlOT 
court  of  Floyd  county  on  July  19.  1892;  Its 
capital  stock  belnc  fixed  at  $50,000  divided 
Into  shares  of  the  par  Tslue  of  flOO  each. 
The  Merchants'  Natlonsl  Bank  of  Bom^  Ga.. 
Is  a  corporation  under  the  laws  of  the  Unit- 
ed States,  with  Its  (H^dpal  place  of  bnsl- 
nesa  In  the  dty  of  Borne;  and  said  Aim- 
stead  Is  a  dtlsen  of  tiie  state,  residing  In 
Fulton  county,  Ga.  The  950.000  of  capital 
stock  In  the  Borne  Electric  light  Oompany 
was  subscribed  about  July  19, 1892,  and  soon 
thereafter  said  oompany  was  organised  un- 
der said  diarter,  commenced  the  buidueas  for 
which  It  was  chartered,  and  became  indebt^ 
ed  to  divers  persou.  This  company.  Its  of- 
ficers and  agents,  neglected  and  refused  to 
call  fat  and  collect  the  subscriptions  to  Its 
capital  stock,  and  the  same  mnaln  wholly 
unpaid.  The  company  became  ln8(dTent  and 
unable  to  pay  Its  debts.  All  Ite  risible  prop- 
erty Iwd  been  seised  and  eold,  together  with 
ite  franchises,  the  facers  conveying  to  the 
Rome  Lighting  Company,  a  new  corporation, 
all  Ite  property,  assets,  and  its  franchises; 
and  it  bas  ceased  to  do  business,  anA  exists 
In  name  imly.  The  Merchants'  National 
Bank  of  Borne,  Ga.,  Is  the  owner  and  bolder 
of  180  ^bares,  and  T.  M.  Armstead  Is  the 
owner  and  holder  of  68  shares,  of  the  coital 
stock  of  said  Borne  Electric  IJ^t  Company. 
Said  shares  are  wholly  unpaid,  and  are  stfll 
due  to  said  company,  by  reascm  wf  the  neg- 
lect and  refusal  of  said  company  and  Its  of- 
ficers and  agents  to  call  for  and  collect  the 
lanMb  on  September  21, 1897,  petlttonws»  to 
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the  clt7  court  of  Floyd  county,  obtained  a 
Judgment  against  said  Bome  Electric  Light 
Company  for  $2,000  principal  and  fl00.10  In- 
terest to  that  i^te,  with  costs  of  salt;  and 
execution  was  Issued  on  said  judgment  Sep- 
tember 20,  1887.  and  placed  In  the  hands  of 
the  sheriff  of  Floyd  county,  who,  after  dili- 
gent search,  was  unable  to  find  any  property 
on  which  to  levy  the  execution,  and  on  June 
2S,  1808,  made  a  return  of  nulla  bona  there- 
on. The  petition,  after  a  prayer  for  process 
against  the  defendants,  prayed  that  the  Mer- 
chants' National  Bank  of  Bome,  Ga.,  and  T. 
M.  Armstead  be  decreed  to  pay  into  court, 
the  amount  of  money  due  or  uni>aid  on  the 
shares  of  stock  of  the  Bome  Electric  Light 
Company  held  and  owned  by  them,  respec- 
tively, or  a  sufficiency  thereof  to  pay  off  and 
discharge  plaintiffs*  debt.  There  was  also 
a  prayer  for  general  relief.  To  this  petition 
the  bank  and  Armstead  filed  separate  an- 
swers. Among  the  all^atloDS  In  the  an- 
swers was  one,  In  substance,  to  the  effect 
that  said  stock  was  sutmcrlbed  for  and  en- 
tirely paid  in  accordance  with  the  legal  ad- 
vice furnished  by  the  firm  of  Fonchft  & 
Fouehfi.  plaintiffs  In  this  case,  and  that 
plaintiffs,  with  full  knowledge  of  the  condi- 
tion of  said  stock,  permitted  it  to  be  trans- 
ferred and  placed  In  the  hands  of  innocent 
purchasers  as  full-paid  and  nonassessable 
stock.  The  bank  denied  that  it  was  the 
owner  and  balder  of  190  shares  of  stock  in 
the  Bome  Electric  Light  Company.  It  alleged: 
That  100  shares  of  said  stock,  of  the  par 
value  of  $10,000,  were  conveyed  by  J.  King 
to  It  In  part  settlement  of  a  very  large  in- 
debtedness owed  by  King  to  the  bank.  That 
plaintiffs  were  the  legal  advisers  of  King  in 
the  transaction,  and  advised  and  assisted  In 
the  settlement  ot  the  transactions  between 
the  bank  and  King,  by  which  King  was  re- 
liered  of  the  amount  of  $10,000  of  his  large 
indebtedness  to  tbe  bank  In  consideration  of 
the  transfer  of  said  100  shares  of  stock. 
That  the  b^Jik  received  the  stock  from  the 
hands  of  King,— lie  acting  under  tbe  advice 
of  bla  cotmsel,  Fouchfi  &  Fouctafi,— believing 
it  to  be  fully  paid  up  stock,  with  no  knowl- 
edge or  notice  that  It  was  not  fully  paid,  or 
chat  any  part  of  the  original  subscrlptioD 
doe  from  King  remained  unpaid.  Ninety 
shares  of  tbe  stock  on  July  6,  1896,  were  by 
King,  under  the  advice  and  direction  of  his 
attorneys,  placed  in  tbe  bands  of  the  def«id- 
ant  bank  as  collateral  security  only,  and  ti- 
tle to  said  stock  never  vested  In  tbe  bank. 
PlaintUTs  action,  If  any  tbey  have.  Is  against 
their  client.  King,  on  said  90  shares  of  stock. 
The  ansi^  further  averred  that  the  stock, 
\tetore  Its  trankfer'^to  the  bank,  was  fully 
paid  by  the  original  holders;  that  defend- 
ants were  Innocent  purcb&sers  for  value, 
without  notice  of  any  right  or  claim  In  favor 
of  the  plaintiffs  or  any  person  against  the 
Btoc^olders  or  corporation;  and  that  plain- 
tiffs were  estopped  by  lacties  from  prosecut- 
ing their  claim.  AmwtMd,  In  his  answer, 
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denied  that  he  was  tbe  owner  and  holder  of 
68  shares  of  stock  In  the  Bome  Eaectrlc  Ugbt 
Company.  On  the  contrary,  be  averred  that 
he  did  not  own  or  hold  one  share  of  said 
stock,  and  has  not  held  any  of  tbe  same  since 
plaintiffs*  claim  accrued  against  said  com- 
pany. He  admitted  that  he  acquired  certain 
stock  by  purchase  in  the  open  market  long 
after  the  same  had  been  Issued,  baring 
bought  the  same  as  fully  paid  up,  In  the  ut- 
most good  faith,  for  a  valuable  considera- 
tion, and  without  any  notice  that  the  same 
had  not  been  fully  paid  up.  He  had  nothing 
to  do  with  tbe  organization  or  management 
of  the  comiMuy,  was  not  an  original  sub- 
scriber to  the  capital  stock,  came  into  pos- 
session of  the  stock  in  due  course  of  busi- 
ness, and  had  parted  with  the  same,  duly 
transferring  and  assigning  it  to  J.  L.  Bass, 
prior  to  the  filing  of  the  suit  by  plaintiffs  on 
which  their  Judgment  was  rendered,  and,  as 
Informed,  prior  to  the  rendition  of  the  serv- 
ice on  which  their  cliUm  for  recovery  was 
based. 

We  cull  from  the  voluminous  record  the 
following  cond«ised  statement  of  such  tacts 
as  we  deem  essential  to  a  clear  understand- 
ing of  tbe  issues  involved:  One  J.  S.  Iaw- 
rence  subscribed  for  478  shares  of  the  capi- 
tal stock  of  the  Bome  Electric  light  Com- 
pany; the  same  to  be  paid  for  in  full  by  a 
conveyance  and  delivery  to  the  company  of 
first  mortgage  bonds  of  the  Bome  Street- 
Ballroad  Company,  of  the  par  value  of  (25,- 
000;  an  Incandescent  electric  light  plant,  of  a 
certain  capacity;  1,000  Incandescent  lamps; 
26  arc  lamps;  station  equipment  for  Incan- 
descent plant;  2%  miles  of  line  construction; 
all  expenses  in  putting  up  machinery  and  run- 
ning line  «»istnictlon  to  be  bome  by  said 
Lawrence.  It  appears  from  the  testimony 
that  none  of  these  bonds  of  the  Bome  Street- 
Ballroad  Company  mentioned  were  ever  re- 
c^ved  the  Bome  Electric  Light  Company 
on  this  payment  of  stock,  and  that  all  the 
property  received  from  Lawrence  did  not 
amount  to  over  |2,600.  The  evidence  also 
tends  to  show  that  none  of  the  other  stock 
subscribed  for  was  ever  paid  to  the  company. 
A  certificate  of  100  shares  of  stock,  dated 
July  12,  1804,  to  the  Merchants*  National 
Bank,  and  a  like  certificate  to  said  bank  for 
90  shares  of  stock,  dated  July  6,  1896,  were 
introduced  In  evidence.  At  the  top  of  each 
certificate,  along  its  margin,  appear  the 
words,  "Full-paid  and  nonasBesBable."  Also, 
a  contract,  signed  by  J.  King,  to  the  ^eci 
that  the  90  shares  of  stock  should  be  held 
by  the  bank  as  security  for  an^  and  all  in- 
debtedness of  King  to  said  bank,  as  princi- 
pal, Indorser,  or  security.  This  contract  was 
dated  July  6,  1896.  The  cash  book  of  the 
Merchants*  National  Bank  of  Bome,  under 
date  of  April  25,  1895,  showed  an  «itry  of 
stocks  and  bonds  In  the  Bome  Electric  Light 
Company,  $10,000;  street-railway  company, 
$6,000;  aggr^tlng  $16,000.  Tbe  mlnnte 
book  of  tlw  lt«me  Bleetrlc  Lii^t  Oonpany  of 
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date  May  22,  1897,  Introduced  In  eTldence, 
showed  a  meeting  of  the  Btockholders  of  tbat 
company,  from  whlcli  It  appears  that  J.  L. 
Baas,  as  president  of  the  Merchants'  National 
Bank,  represented  189  share*  of  stock,  and 
that  J.  R  Dean,  proxy  for  T.  M.  Armstead. 
represented  6S  shares  of  stock.  The  mlnntes 
showed  tbat  on  the  same  day  a  meeting  of 
the  directors  was  had,  at  which  the  president 
and  secretary  were  directed  to  sign  a  deed 
"cMiveylng  all  the  property  of  the  Rome 
Electric  Light  Company  to  the  Home  Light- 
ing Company."  The  resolution  asserted  that 
the  deed  was  made  In  conformity  with  a  cer- 
tain decree  In  the  United  States  circuit  court 
for  the  Northern  district  of  Georgia.  It  anb- 
stantlaDy  appears  from  the  testimony  of  J, 
King:  That  he  was  president  of  the  Mer- 
chants' National  Bank  ot  Borne  during  the 
year  1894,  and  held  tbat  of&ce  until  the  sus- 
pension of  the  bank,  some  time  In  June  or 
July,  1S95.  That  the  bank  became  the  owner 
of  the  100  shares  of  stock  In  the  Rome  Elec- 
tric Light  Company  on  July  12,  1804,  and 
also,  afterwards,  the  owner  of  the  90  shares. 
That  this  stock  was  originally  owned  by 
King,  and  was  transferred  by  him  to  the 
bank  while  he  was  president  thereof;  the  90 
shares  being  transferred  as  collateral  secur- 
ity for  King's  indebtedness  to  the  bank. 
During  the  transaction  of  this  transfer,  he 
testified,  be  dealt  with  himself  as  an  officer 
of  the  bank;  he  being  at  the  time  its  presi- 
dent. That  plaintiffs  had  nothing  to  do  with 
the  organization  of  that  company,  or  with 
the  Issaing  or  distribution  of  Its  stock.  Plain- 
tiffs had  not,  up  to  that  time,  represented 
the  company,  aud  their  services  as  attorneys 
for  the  company  began  some  time  In  the 
year  1806.  A  transfer  to  the  bank  was  made 
on  account  of  King's  obligations  to  it,  and 
the  certificates  were  issued  some  time  before 
the  employment  of  plaintiffs.  King  never 
bad  consulted  with  plaintiffs  about  his  af- 
fairs with  the  bank.  This  witness  thought 
that  plaintiffs,  or  at  least  the  older  member 
of  the  firm,  R.  T.  Fouchfi,  knew  before  his 
employment  that  the  stock  subscribed  to  the 
electric  light  company  bad  not  been  paid  up. 
He  stated  that  Foacbe  frequently  told  him 
tbat  the  stockholders  were  liable  for  the  pay- 
ment of  that  stock.  It  further  appears  from 
his  testimony  tbat  nothing  was  paid  on  this 
stock  to  the  company,  except  property  worth 
about  $2,D00  by  Lawrence,  on  bis  aabscrip- 
tton  of  fiiO.OOO.  When  King  took  credit  for 
the  ^10,000,  as  shown  by  the  books  of  the 
bank,  be  transferred  to  It  the  100  shares  of 
stock  and  ¥12.000  of  bonds  of  the  Rome  Elec- 
tric Light  Company.  It  further  appeared 
from  his  testimony  that  when  stock,  was  sold 
'  by  one  person  to  another  the  old  certificate 
held  by  the  original  subscriber  for  the  stock 
was  taken  up,  and  a  new  one  Issued  to  the 
transferee,  and  tbat  this  was  i^aced  upon 
the  minutes  or  books  of  the  corporation.  R. 
T.  Pouchfi  testified:  Tbat  bis  firm  had  noth- 
lof  to  do  wltii  tta<  organlntloa  of  tlie  Bome 


Electric  Light  Company.  Hat  tfaety  were 
first  retained  by  that  cosnpany  about  July  1, 
1896,  and  inior  to  that  time  they  had  noth- 
ing to  do  with  it  or  Its  affairs.  Ue  supposed 
he  ascertained  after  the  employment  of  his 
firm  by  the  company  as  attorneys  tbat  it  did 
not  have  any  $50,000  in  stock  paid  np.  On 
April  3,  1886,  a  settlement  was  had  between 
this  company  and  the  bank,  and  he  likewise 
bad  a  settlement  for  the  fee  due  by  the  com- 
pany to  his  firm  up  to  that  date;  certain 
bonds  of  tbe  Rome  Electric  Ugbt  Company 
being  deposited  with  him  for  fees  amonnting 
to  11.200  or  11,600,  which  were  afterwards 
settled  for  (GOO.  After  this  settlement,  plain- 
tiffs continued  to  represent  the  company  un- 
til they  brought  suit  and  recovered  a  verdict 
for  the  som  of  $2,000,  becddes  interest.  His 
firm  had  no  connection  with  this  company  at 
tbe  time  this  stock  was  Issued,  knew  nothing 
about  it  until  after  they  were  employed  as 
attorneys,  and  only  knew  in  a  general  way 
that  this  stock  had  not  been  paid  up.  Plain- 
tiffs knew  nothing  of  King's  financial  condi- 
tion until  after  the  bank  suspended,  and  ad- 
vised him  that  he  was  liable  for  bis  nnpald 
stock.  King  never  told  plaintiffs  anytblng 
about  the  details  of  the  stoc^  but  simply 
about  Lawrence's  conduct.  Before  the  set- 
tlement In  April,  1893,  witness  knew  that 
the  stock  of  the  company  had  not  been  paid, 
and  that  it  bad  issued  600  shares.  Plaintiffs 
only  sued  the  Merchants'  National  Bank  at 
the  owner  of  190  shares,  and  Armstead  as 
the  owner  of  68  shares.  Did  not  sue  the 
other  stockholders,  because  the  other  stock 
was  owned  by  Sam  King,  and  he  was  al- 
ways willing  to  pay  bis  share  of  what  they 
owed  plaintiffs.  He  has  not  paid,  but  tbey 
could  have  settled  with  blm  at  any  time. 
Plaintiffs  had  nothing  to  do  with  tbe  trans- 
fer of  the  stock  or  bonds  to  the  bank.  NevM- 
heard  of  it  until  after  it  was  done.  Never 
saw  the  stock  book  of  the  Rome  Blectrtc 
Light  Company  uutn  tbe  summer  of  1806. 
Never  noticed  tbe  words,  "Pull-paid  and  non- 
assessable," otttll  It  was  brought  to  his  at- 
tention by  exhibiting  a  certificate  to  him  as 
a  witness  In  this  case.  These  words  werv 
so  arranged  on  the  margin  that  he  bad  nev- 
er noticed  them  before.  In  October,  1895,  be 
thinks,  he  knew  of  the  condition  of  the  sub- 
scription to  the  stock.  This,  doubtless,  re- 
ferred to  the  ^,000  subscribed  by  Law- 
rence, and  It  was  to  be  paid  In  property  and 
bonds  of  the  Rome  Street-Railroad  Company. 
He  had  never  bad  any  consaltation  with 
Armstead  at  all  about  anything.  He  never 
saw  the  stock  book  oc  certificate  of  stock 
until  tbe  day  on  which  he  testified,  and  knew 
nothing  about  the  issuing  of  tbe  bonds,  or 
the  transfer  of  the  stock  to  the'bank. 

After  tbe  Introduction  of  teatlmony  In  be- 
half of  plaintiffs,  counsel  for  defendants  mov- 
ed for  a  nonstilt  on  tbe  following  grounds, 
which  are  brlefty  but  substantially  staled: 
(1)  On  account  of  the  entry  on  tbe  certificatf 
of  stock  of  tbe  wMda.  "Poll'pald  and  ncu- 
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•flBeasable,"  there  could  be  no  recorery  by 
tbe  plsiutiffs  unless  the  proof  showed  the 
stock  was  nerer  paid,  and  that  this  fact  was 
known  to  the  defendants  at  the  time  It  was 
transferred  to  them.  (2)  Because  the  platn- 
tlfls  cannot  recover  if  it  appears  that  at  the 
time  ther  extended  credit  the  stock  was  not 
paid  up.  and  that  was  not  known  to  the  pres- 
ent holder,  he  not  being  an  original  stock' 
holder,  and  that  at  the  time  <tt  extending  the 
credit  the  creditor,  plaintiffs  in  this  case,  did 
know  of  Its  nonpayment.  (3)  The  burden  is 
on  the  plaintiffs  to  prove  nonpayment  of 
stock,  and  notice  to  the  transferees  thereof. 
This  lE  an  equity  case,  and  the  equity  of  the 
liank  and  Armstead  Is  greater  than  that  of 
plaintiffs.  Where  plaintiffs  permit  a  transac* 
tion  to  proceed,  tbey  cannot  afterwards  take 
advantage  of  it,  bavlog  knowledge  of  It, 
against  a  party  who  did  not  have  knowledge 
of  it  at  the  time.  They  are  estopped  by  their 
nctlon.  The  court  sustained  the  motion  for 
a  n<Misult,  to  which  Judgment  plaintiffs  In  er- 
ror except.  The  bill  of  exceptions  also  as>- 
sign*  error  on  the  judgment  of  the  court  ex- 
clndlng  from  the  testimony  a  certain  con- 
tract, ten<lered  by  plaintiffs'  counsel,  entered 
into  by  tlie  bank  and  by  Dean  &  Dean,  as  at- 
torneys for  Armsteod.  which  contract  is  set 
forth  in  the  record. 

1.  It  appears  from  the  record  that  the 
plaintiffs  offered  to  read  In  evidence  a  cer- 
tain contract  made  on  February  14,  1886,  be- 
tween Dean  &  Dean,  as  attorneys  for  T.  M. 
Armstead.  of  the  first  part,  and  the  Mer- 
chants' Nattonal  Bank  of  Rome,  Oa.,  of  the 
second  part,  by  which  the  parties  of  the  first 
part,  as  stockholders  in  the  Borne  Electric 
Light  Company,  agreed  to  abandon  their  pro- 
posed attack  on  the  validity  ot  certain  bonds 
Issued  by  said  company,  so  far  as  $12,000 
worth  of  said  bonds  were  concerned,  that 
were  beld  by  the  bank.  As  to  these  bonds, 
the  same  would  be  recognieed  as  valid  and 
bona  flde  obligations  of  said  Borne  Blectric 
Ligbt  Company.  They  further  agreed  to  lec- 
ognlze  and  acknowledge  that  the  party  ot 
the  second  part  held  obligations  to  the  amount 
of  91,(>00  principal,  with  interest  thereon 
from  the  date  of  the  contract  at  8  per  cent 
per  annum,  against  the  electric  light  com- 
pany, independent  of  said  bonds;  and  they 
agreed  that  said  last-named  Indebtedness 
shall  remain  as  an  obligation  against  said 
Rome  Blectrlc  Light  Company,  or  against  the 
property  thereof  or  the  proceeds  thereof,  and 
shall  be  i>aid  thereby  or  therefrom,  regardless 
(rf  any  new  combination  that  nuy  arise  with 
reference  to  said  Rome  Electric  Light  Com- 
pany or  its  property.  The  said  attorneys  fut- 
tber  agreed  to  represent  tbe  Interests  of  the 
party  of  the  second  part  in  oonoectlon  with 
tbe  Interest  ot  their  client,  for  the  purpose 
of  carrying  out  the  terms  and  object  of  the 
contract,  without  compensation,  further  and 
beyood  the  consideration  flowing  to  them 
throng  this  agreement  It  was  fnrtber 
agneA:  TIM  fbm  parQr  of  tbe  second  port 


should  have  an  interest  io  the  Rome  Bleetrle 
Light  Company,  either  In  bonds  or  stock,  or 
In  the  net  proceeds  from  the  sale  of  tbe  prop- 
erty In  the  proportion  of  «/a«  to  the  party  ot 
tbe  first  part,  and  ^Vso  to  tbe  party  ot  the 
second  pai't;  It  being  understood  that  tbe  ad- 
ditional Vso  Interest  In  said  property  Is  not 
dealt  with  In  tbe  agreement,  for  tbe  reason 
that  the  same  may  or  may  not  be  owned  by 
third  parties.  If  tblrd  partly  owned  it,  the 
same  shall  be  issued  to  th^.  If  not  owned 
and  controlled  by  tblrd  parties,  it  shall  be 
divided  between  the  parties  at  Interest,  pre- 
serving the  proportion  of  the  parties  hereto 
as  «/io  Is  to  The  coupon  notes  on 

912.000  Of  bomdB.  dae  October  1,  1805,  and 
April  1, 1896,  shall  be  owned  between  the  par- 
ties to  the  contract  In  the  proportion  of  ^/ao 
to  iVio<  It  was  futther  agreed:  That  the 
Interest  of  the  parties  to  the  contract  In  tbe ' 
Rome  Electric  Light  Company  should  be  com- 
bined, and  each  should  endeavor  to  bring 
about  a  reorganisation  of  tbe  company  upon 
a  basis  that  would  cancel  all  obligations  of 
the  company,  except  the  $12,000  of  bonds 
owned  by  the  bsnk,  and  Interest  thereon,  and 
the  $1,000  dne  the  bank.  It  falling  to  main- 
tain the  validity  of  the  bonds,  the  contract 
should  become  void;  tbe  court  e:^nseB  and 
necessary  disbursements  to  be  borne  by  each 
party  In  proportion  to  their  relative  Interests 
in  the  company.  The  contract  should  apply 
only  between  the  parties,  and  no  third  person 
shall  have  any  interest  or  t>enefit  thereunder, 
except  by  agreement  after  it  Is  made.  Arm- 
stead denied  in  his  answer  that  he  was  tbe 
owner  and  bolder  of  any  shares  of  stock  In 
the  Roma  Electric  Light  Company.  He  ad- 
mitted that  be  had  once  bought  some,  but 
states,  upon  Information,  that  he  transferred 
tbe  same  prior  even  to  tbe  rendition  of  the 
service  on  which  plaintiffs'  claim  for  recovery 
was  based.  We  think  the  court  erred  In 
ruling  out  this  oonlraot  on  the  ground  of  ir- 
relevancy. It  was  admissible,  at  least,  to 
show  that,  at  the  date  of  the  contract,  Arm- 
stead was  a  stockholder  in  the  Rome  Electric 
Light  Company.  As  above  Indicated,  there 
were  Introduced  proceedings  of  the  meeting 
of  the  stockholders  of  tbe  Rome  Electric  Light 
Company  of  date  May  23, 189T,  at  which  meet- 
ing the  minutes  show  that  T.  M.  Armstead 
was  represented  by  J.  EX  Dean,  proxy  for  58 
shares  of  stock.  Taking  that  testlmMiy  In 
connection  with  the  contract,  the  evidence 
tends  to  show  that  Armstead  was  the  owner 
of  stock,  at  least,  from  February  14,  1S96, 
Just  befoi-e  plaintiffs  commenced  their  last 
service,  for  which  tbey  recovered  Judgment 
against  the  company,  down  to  May  27,  1897, 
after  this  service,  probably,  was  completed. 
This  testimony  could  be  considered  in  reply 
to  Armstead's  answer,  and  we  think  the  court 
0rred  In  not  admitting  the  contract  It  was 
argued  by  counsel  for  plaintiffs  In  error  that 
It  was  an  effort  to  bring  about  reorganization, 
so  as  to  defeat  the  stock  and  claims  of  all 
peraou  except  tbemeelvie;   to  divide  Oie 
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stock  and  bonds  of  tbe  company,  or  the  net 
proceeds  of  the  sale  of  Its  property,  among 
tbemselves,  to  the  exclusion  of  all  other  per- 
aons,— and  that  such  a  written  Contract  Is  ma:- 
terlal  evidence  In  a  suit  against  said  persons 
to  compel  them  to  pay  up  stock  held  by  them 
for  the  benefit  of  creditors  of  the  company, 
when  It  is  apparent  that  the  debt  sought  to  be 
collected  was  Incurred  In  resisting  the  wreck- 
ing of  the  corporation  by  Its  stockholders. 
-We  think  there  Is  some  force  In  the  conten- 
tion of  counsel  that  perbaps  the  contract  Is 
admissible  for  the  purpose  of  throwing  light 
.upon  the  scheme  of  these  defendant  stock- 
tioldtfs,  who  were  parties  to  that  coatract. 
4t  was  certainly  admissible  for  the  reasons 
above  Indicated,  and  should  not  have  been 
ejected. 

3, 4.  It  Is  a  general  ilrlndple  of  law,  well 
Tecogulzed  both  upon  authority  and  reason, 
that  the  transferee  of  shares  of  stock  In  a 
•corporation  Is  not  only  subrogated  to  all  the 
xlghts  and  Interests  of  the  original  sub- 
scriber and  transferror  of  such  stock,  but 
sucb  transferee  also  Incurs  the  liability  orig- 
inally upon  the  subscriber  to  tbe  stock  for 
any  nonpayment  or  dues  that  may  exist  on 
.the  subscription.  Tbls  Is  not  merely  an  ar- 
J)Itrary  rule  of  law  fixed  by  courts  In  ad- 
Judloatlons  upon  this  subject  but  Is  really 
founded  upon  solid  reason.  When  an  orig- 
inal owner  of  or  subscriber  to  stock  trans- 
fers the  same,  and  the  name  of  the  trans- 
feree is  entered  upon  the  books  of  the  com- 
pany as  the  owner  and  bolder  of  the  stock, 
the  original  subscriber  thereby,  as  a  general 
rule,  becomes  discharged  from  all  obllga- 
tl<»is  to  tbe  company  by  vlrtne  of  his  sub- 
scription, and  his  transferee  necessarily 
takes  his  place,  by  an  implied  undertaking 
to  assume  those  obligations  and  duties.  It 
Is  equally  well  settled  that  creditors  of  an 
Incorporated  company,  who  have  exhausted 
their  remedy  at  law,  can.  In  order  to  obtain 
satisfaction  of  their  claims,  especially  If  In 
Judgment,  proceed  against  the  stockholders 
to  enforce  their  liability  to  the  company  for 
the  amount  remaining  due  upon  their  sub- 
scription. This  principle  was  decided  In  the 
<.'ase  of  Hatch  v.  Dana.  101  U.  8.  209,  26  L. 
Kd.  886;  and  It  was  there  further  held  that 
the  stockholder  was  liable  to  tbe  creditor, 
although  no  account  was  taken  of  the  othw 
Indebtedness  of  the  company,  and  tbe  other 
stockholders  were  not  made  parties,  Uiongh 
by  the  terms  of  theh:  subscriptions  the  stock- 
holders were  to  pay  for  their  shares  "as  call- 
ed for"  by  the  ctHnpeny,  and  the  latter  had 
not  called  for  more  than  90  per  ceat  of  the 
subscriptions.  The  first  proposition,  that  the 
transferee  from  the  original  stof^oldn  suc- 
<«eds  to  such  liability.  Is  also  well  estab- 
lished by  authority.  In  the  case  of  Webster 
V.  Upton,  91  U.  S.  66,  28  I4.  Ed.  864.  It  was 
decided:  "The  transferee  of  stock  Is  liable 
for  calls  made  after  he  has  been  accepted 
by  the  company  as  a  stockholder,  and  his 
same  re^twed  on  tbe  stock  books  u  ft  eor^ 


porator;  and,  being  thus  liable,  thm  Is  an 
Implied  promise  that  he  will  pay  calls  made 
upon  such  stock  while  he  continues  Its  own- 
er. A  purchase  of  stock  Is  of  Itself  authority 
to  the  vendor  to  make  a  l^al  transfer  there- 
of to  the  vendee  on  the  books  of  the  com- 
pany." In  the  opinion  In  that  case  la  ap- 
provingly quoted  the  doctrine  in  Ang.  A  A. 
Gorp.  i  534,  as  follows:  "When  an  original 
subscriber  to  the  stock  of  an  Incorporated 
company,  who  is  so  bound  to  pay  the  Install- 
ments on  his  subscription  from  time  to  time 
as  they  are  called  in  by  the  company,  trans- 
fers his  stock  to  another  person,  such  other 
person  Is  substituted,  not  only  to  the  rights, 
but  to  the  obligations,  of  the  original  sub- 
scriber, and  he  Is  bound  to  pay  up  the  in- 
stallments called  for  after  the  transfer  to 
blm.  The  liability  to  pay  tbe  Installments  Is 
shifted  from  tbe  outgoing  to  the  Incoming 
shareholder.  A  privity  Is  created  between 
the  two  by  the  assignment  of  the  one  and 
tbe  acceptance  of  the  other,  and  also  be- 
tween them  and  the  corporation;  for  It  would 
be  absurd  to  say,  upon  general  reasoning, 
that,  If  the  original  subscribers  have  the 
power  of  assigning  their  shares,  they  should, 
after  disposing  of  them,  be  liable  to  tbe  bur- 
dens which  are  thrown  upon  the  owners  of 
the  stock."  Numerous  authorities  are  dted 
In  the  opinion  of  Mr.  Justice  Strong,  clearly 
sustaining  the  views  of  the  court. 

It  is  contended,  however.  In  the  answer 
of  the  bank  In  this  case,  that  It  was  not 
owner  of  the  90  shares  of  stock.  Inasmuch 
as  they  were  transferred  to  It  by  King  aim- 
ply  as  collateral  security  for  &  debt  due  by 
htm  to  the  bank.  It  Is  a  well-established 
principle  of  law  that  such  a  transfer  of  prop- 
erty, even  though  made  solely  as  collateral 
security  for  the  payment  of  a  debt  con- 
veys the  title  to  the  transferee.  This  prin- 
ciple has  likewise  been  decided  by  the  su- 
preme court  of  the  United  States  In  the  case 
of  Bank  T.  Oase.  99  TJ.  8.  628.  28  L.  Ed.  44S. 
where  it  was  announced:  "A  psrty  who, 
by  way  of  pledge  or  collateral  security  for  a 
loan  of  money,  accepts  stock  of  a  national 
bank,  which  he  causes  to  be  transferred  to 
himsdf  on  Its  books.  Incurs  Immediate  lia- 
bility as  a  stockholder;  and  he  cannot  re- 
lieve himself  therefrom  by  making  a  color- 
able transfer  of  tbe  stock,  with  the  under- 
standing that  at  bis  request  It  shall  be  re- 
transferred."  The  same  iHrlnclple  was  also 
decided  In  Pullman  v.  Upton,  96  U.  8.  S2S. 
24  L.  Bd.  818,  where  It  was  held  that  the 
transferee  of  stock,  who  caused  tbe  trans- 
fer to  be  made  to  himself  on  the  books  of  tbe 
corporation,  althoui^  he  holda  It  as  col- 
lateral security  for  a  debt  of  his  transferror. 
Is  liable  to  the  company  or  Its  assignee  for 
the  balance  due  on  his  original  subscrip- 
tion. See  tbe  able  opinion  of  Mt.  JosUce 
Strong  In  that  case,  on  pages  330,  881.  96 
U.  8.,  and  page  819.  24  h.  Ed.,  glvlnc  tbe 
reasMis  tor  such  liability  <hi  tbe  part  of  a 
tnnsfnee^  otcd  tboogb  h»  haUm  ttw  itock 
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Bimply  u  collateral  security.  Authorities 
might  be  multiplied  upon  this  subject,  but 
ve  deem  it  umecessary,  as  we  do  not  im- 
derstaud  that  there  Is  any  contest  between 
counsel  tn  this  case  as  to  the  correctness  of 
the  principles  above  announced.  See,  In  this 
connection.  Bank  t.  Brobston,  99  Ga.  801,  27 
&  E.  790;  McDougald  t.  Bellamy,  18  Ga.  411. 

It  Is  contended,  however,  by  counsel  for 
defendant  In  error,  that  under  the  facts  dls- 
closed  by  this  recwd  the  plaintiffs,  when  they 
extended  credit  to  the  Rome  Electric  Light 
Company,  bad  knowledge  ol  the  fact  that  the 
stock  subscribed  thereto  had  not  been  paid, 
and  that  therefore  they  are  estopped  from  In- 
stituting proceedings  to  recover  their  debt 
from  the  present  defendants,  who  were  elmply 
the  transferees  from  the  original  stockholders; 
that,  when  credit  was  extended  by  ptaintiOts 
to  this  company,  It  was  not  with  any  idea  on 
the  part  of  plaintiffs  to  look  to  these  share- 
holders for  the  payment  of  their  debt,  or  that 
faith  for  the  solvency  of  the  debt  was  at  all 
based  upon  the  liability  of  these  shareholders. 
A  forcible  argument  Is  presented  on  this 
branch  of  the  case,  and  authorities  cited' 
which  at  flrst  blush  may  seem  to  give  some 
plausibility  for  the  contention  of  counsel.  We 
think,  upon  a  comparison  of  the  authorities 
relied  upon  with  the  facts  In  this  case,  and 
upon  a  fair  and  Just  discrimination  In  constru- 
ing the  views  of  courts  and  learned  law  writ- 
ers. It  win  be  found  that  they  have  no  appli- 
cation to  the  present  case.  Section  829  e. 
seq.,  2  Mor.  Priv.  Corp.,  is  relied  upon  to  sus- 
tain the  action  of  the  court  below  In  granting 
a  nonsuit  upon  this  particular  point  It  Is 
there  stated:  "Persons  contracting  with  a 
corporation  may  expressly  or  Impliedly  waive 
their  right  to  compel  the  shareholders  to  con- 
tribute the  full  amount  of  the  company's  capi- 
tal in  discharge  of  the  corporate  obligations. 
Ii  a  person  should  contract  with  a  corporation, 
or  voluntarily  give  It  credit  knowing  that  its 
capital  had  not  been  fully  paid  up,  but  was 
declared  to  be  fully  paid  up  for  the  purpose 
of  discharging  the  shareholders  from  further 
liability,  the  evident  Intention  of  both  par- 
ties would  be  to  make  the  agreement  subject 
to  these  conditions;  and  there  would  be  no 
equity  In  charging  the  shareholders  with  any 
further  liability  on  account  of  the  obligation 
eo  Incurred  by  the  company."  But  we  think 
there  Is  nothing  In  the  record  to  authorize  the 
Judge,  In  the  trial  of  the  case  below,  to  assume 
that  the  plaintiffs,  when  credit  was  extended 
to  this  company,  knew  that  the  stock  of  the 
company  had  l>een  declared  to  be  fully  paid 
up  for  the  purpose  of  discharging  the  share- 
holders from  further  liability,  and  that  It  was 
the  evident  Intention  of  both  parties  to  make 
the  agreement  subject  to  these  conditions. 
On  the  contrary,  after  a  careful  review  of  the 
testimony,  we  find  nothing  which  would  au- 
thorize the  Judge,  as  a  matter  of  law,  to  con- 
clude that  the  plaintiffs  had  any  such  knowl- 
edge. R.  T.  Fouch6  testified,  In  effect,  that 
lie  had  no  connection  with  Inning  this  stock. 


nothing  whatever  to  do  with  the  transfer  of 
the  same  to  these  defendants,  and  never  even 
knew  until  the  trial  of  this  case  In  the  ooort 
below  that  the  certificates  which  the  bank 
held  had  printed  thereon  the  words,  "Full- 
paid  and  nonassessable."  It  Is  true,  there  is 
some  evidence  tending  to  show  that  he  luiew 
or  had  notice  that  this  stock  had  not  been 
paid  up  by  the  subscribers  or  the  holders 
and  owners  of  the  same,  but  It  also  appears 
in  the  testimony  that  he  several  times  con- 
tended that  the  holders  of  this  stock  were  lia- 
ble to  the  company  for  Its  payment  A  bare- 
knowledge  of  the  fact  on  the  part  of  a  cred- 
itor, when  he  extends  credit  to  a  corporation,, 
that  Its  subscribers  to  stock  or  the  owners  of 
stock  had  not  fully  paid  Into  the  company  the 
subscriptions  thereto  does  not,  by  any  means, 
necessarily  Imply  that  the  company  regarded, 
the  stock  as  fully  paid  up  for  the  purpose  of- 
discharging  the  shareholders.  Be  could  not 
have  had  such  an  idea  when  dealing  with  this 
company  In  behalf  of  his  firm,  because  It 
would  have  been  entirely  Inconsistent  with 
bis  repeated  declarations,  and  opinion  ex- 
pressed, that  the  stockholders  could  be  held 
liable  for  the  payment  of  this  money.  We- 
can  readily  see  how  credit  can  be  extended  to- 
a  corporation  with  full  knowledge  of  the  fact 
that  its  capital  stock  had  not  been  paid  in;: 
but  at  the  same  time  the  credit  could  be  based 
upon  the  idea  that  the  stockholders,  or  their 
transferees,  could  Im  made  liable  for  Its  pay- 
ment If  the  company  became  insolvent,  and 
the  only  way  In  which  Its  creditors  could  re- 
cover anything  on  their  debts  would  be  by  ■ 
proceedings  against  shareholders  for  the 
amount  due  on  unpaid  subscriptions  to  stock. 
For  Instance,  In  this  case  the  services  ren- 
dered were  simply  those  of  attorneys  at  law. 
The  c(»npauy  at  the  time  of  employment  was 
actively  engaged  fn  business,  and  It  could  nat- 
urally have  been  Inferred  that  such  Incidental 
expenses  as  fees  Incurred  during  Its  operation 
would  be  met  by  Income  realized  by  the  com- 
pany In  the  conduct  of  Its  business.  But  It 
does  not  follow  that  the  creditor  thus  Implied- 
ly waived  any  right  the  law  gives  him  to  calT 
upon  the  shareholders  to  discharge  their  legal' 
duties  to  the  corporation,  when  he  discovers 
that  is  the  only  means  by  which  he  can  pro- 
cure payment  of  Its  Indebtedness  to  him.  Cer- 
tainly there  was  sufficient  testimony  In  behalf 
of  plaintiffs  to  submit  the  Issue  to  the  Jury 
as  to  whether  the  plaintiffs  made  any  con- 
tract with  the  company  either  expressly  or  Im- 
pliedly waiving  their  right  In  law  against  the 
stockholders  on  account  of  unpaid  subscrip- 
tions to  stock.  The  fact  that  subscribers  to- 
stock  In  the  corporation  entered  with  the  com- 
pany Into  any  device  or  contrivance  for  the- 
purpose  of  relieving  themselves  from  liability 
for  full  payment  of  the  shares  for  which  they 
subscribed  cannot  be  Insisted  on  In  any  court 
of  law,  or  pleaded  against  the  rights  of  cred- 
itors who  are  not  parties  to  such  transactions^ 
and  who  are  entitled  to  protection  for  the 
tnut  arising  under  the  law  in  ttaelr  favarr. 
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and  to  reqidn  payment  bi  good  faith  to  the 
fan  amonnt  of  capital  itock  BubBcilbed  to  the 
omipaiiy.  This  principle  has  been  decided  In 
Oamden  r.  Stuart,  141  U.  8.  104.  12  Sup.  Ct 
580.  3tt  L.  Ed.  863,  Where  It  was  held,  "The 
trust  arising  In  favor  of  creditors  by  subscrip- 
tions to  the  stock  of  a  corporatkHi  cannot  be 
defeated  by  a  rimnlated  payment  of  sncb  sub- 
scription, nor  by  my  device  short  of  an  actual 
payment  In  good  faith."  See  the  able  opinion 
ot  Mr.  Justice  Brown  on  page  113  et  >eq., 
1<H  U.  8.,  page  fi68»  12  Sup.  Ct,  and  page  3m, 
S6  L.  Ed.  See,  also,  on  same  line,  Potts  r. 
Wallace.  140  Tl.  S.  689.  18  Sop.  Ct  196,  36  L. 
Ed.  1135,  and  the  opinion  of  the  court  on 
page  703.  146  U.  8.,  page  200,  IS  Sift).  Ct, 
and  page  1140,  36  L.  Ed.,  where  It  Is  said.  '*3o 
that,  even  If  the  company  and  the  defendant 
bad  then  agreed  that  the  latter  shonld  then 
be  exonerated  from  his  liability  to  the  com- 
pnny,  sncb  an  agreement  would  bare  been 
void  as  against  the  creditors  of  the  InsolTont 
company."  See,  also.  Richardson's  Ex'r  t. 
Green.  183  V.  8.  30. 10  Sup.  Ct  280.  38  L.  Ed. 
316,  and  the  opinion  of  Mr.  Justice  Lamar  In 
that  cose,  on  page  45.  133  XT.  S.,  page  280,  10 
Sup.  Ct.  and  page  622,  33  L.  Ed.,  and  follow- 
ing. It  seems  In  that  case  that  Richardson, 
a  director  In  the  corporation,  was  also  a  stock- 
holder therehi,  and  that  he  made  some  ar^ 
rangement  with  the  company.  In  the  course 
of  his  dealings,  that  he  should  never  become 
liable  npon  any  assessments  for  his  subscrip- 
tion to  stock.  The  court  says:  "We  have 
seen  that  all  the  acte  <rf  Blchardson  as  di- 
rector, stockholder,  chairman  of  the  ezecntive 
committee,  and  treasnrer,  all  of  which  ofBcea 
he  held  at  one  time,  bad  their  origin  In  thla 
bonus  BtoclE.  After  baring  exercised  all  the 
privileges  and  powers  of  a  stockholder  In  the 
corporation.  It  cannot  be  seriously  contended 
that  he  Is  to  be  held  exempt  from  liabilities 
which  would  attach  to  a  bona  fide  shareholder 
who  has  taken  shares  purporting  to  be  paid 
op.  but  which  In  truth  are  not  paid  up.  Cit- 
ing the  case  of  Scovill  v.  Thayer,  106  U.  8. 
148,  163,  151.  20  L.  Ed.  9T8.  the  following  Is 
quoted  from  the  opinion  of  Mr.  Justice 
Woods:  "The  stock  held  by  the  defendant 
was  evidenced  by  certificates  of  fuli-pald 
shares.  Tt  Is  conceded  to  bare  been  the  con- 
tract between  him  and  the  company  that  he 
sbonld  never  be  called  upon  to  pay  any  fur- 
ther assessments  upon  It  *  *  *  But  the 
doctrine  of  this  court  Is  that  such  a  contract 
though  binding  on  the  confpany,  Is  a  fraud  In 
law  on  Its  creditors,  which  they  can  set  aside; 
that,  when  their  rights  intervene  and  their 
dalms  are  to  be  sallsfled,  the  stockholdm  can 
be  required  to  pay  tbeir  stock  In  full." 

But  It  Is  further  contended  In  this  case 
that  as  these  certificates  of  stock  Issued  to 
the  bank  had  printed  thereon  words  Indicat- 
ing that  the  stock  bad  been  fnlly  paid  up 
and  was  nonassessable,  the  burden  of  proof 
was  on  plahitlflTs  to  show:  Tint,  that  they 
had  not  been  paid;  and,  secondly,  that  the 
bank,  aa  transferee,  must  have  had  knowl- 


edge of  that  fact,— before  It  could  bi 
liable  by  a  creditor  of  the  corporatloi 
suit  of  this  cfanructer;  that  a  boni 
purchaser  of  stock  of  this  sort  withoi 
notice  of  Its  nonpayment  would  be  p: 
ed.  8o  fkr  as  proof  of  the  nonpaym 
concerned,  the  evld«L(%  la  positive  and 
uncontradicted  that  nothing  bad  beei 
upon  the  stock  held  by  tiie  defendai 
this  case;  and  so  far  aa  knowledge  c 
fact  by  the  bank,  when  It  took  a  tr 
of  this  Btocfc.  Is  concerned,  the  evlde 
uncontradicted  that  It  knew  this  tact  tt 
Its  president  3.  King.— he.  In  maklii 
transfers,  dealing  with  himself  as  pre 
and  antborlaed  agent  of  the  bank  to 
Into  such  transactlonB,  for  ft  This 
was  subsequently  held  by  tbe  bank, 
pears  from  the  record  that  It  availed 
of  the  privileges  of  this  ownership,  by 
represented  tbrougfa  another  president 
It  aeems,  succeeded  King  In  the  offlce 
meeting  of  tlw  stockholders  of  this  con 
It  DO  doubt  when  It  received  the 
considered  ft  valuable,  and  that  the 
pany  would  conduct  a  pro^wrous  ba 
Having  so  received  It  and  thus  rei 
all  the  advantages  and  Interest  held  1 
original  stockholder,  it  also  assumed  I 
bnitles  growing  out  of  a  subscription  t 
stock,  as  berelnbefbra  Indicated,  and  I 
chargeable  with  the  knowledge'  of 
agent  and  president  that  the  subscript 
this  stock  had  never  been  paid.  The 
the  doctrine  apidlcable  to  Innocent  pii 
ers  of  stock  purporting  on  Its  face  tc 
been  paid  cannot  apply  to  Uils  case, 
transferee  of  stock  for  value  should  i 
the  same  under  the  Impression  or  bellf 
the  snbsraiptlon  has  been  fully  paid 
company,  we  do  not  think  this  would 
sarlly  relieve  bim  from  llftblltty  to 
ore  If  the  subscription  for  the  same  hi 
In  point  of  tect  been  paid.  By  rec 
the  same,  he  acquires  title  thereto,  a: 
comes  a  stockholder  In  the  con^iany 
tied  to  all  benefits  and  advantages  gi 
out  of  such  a  possession;  and  the  lai 
charges  him  with  knowledge  of  thi 
that  he  receives  the  stock  subject  i 
same  liabilities  as  the  person  to  wb 
was  originally  Issued.  For  his  own  ] 
tlon,  then.  It  would  be  a  natural  conr 
A>re  acting  upon  such  a  presumptltm, 
due  diligence  In  Investigating  the  sta 
the  stodc,  and  whether  or  not  anythlr 
due  thereon.  Certainly,  for  any  fall' 
do  80,  or  any  laches  on  his  part  In  t 
such  Investl^tlon,  a  creditor  who  ba^ 
li^  to  do  wltii  the  transfer,  or  crea 
wrong  Impression  npon  the  transferee*! 
should  not  suffer.  This  principle  aef 
be  recognised  hi  tTpton  v,  Trlbllcock, 
a  46.  28  L.  Ed.  208.  It  was  there  d< 
"Representations  by  tbe  agent  of  a  c( 
tlon  aa  to  the  nonasBesBablllty  of  Its 
beyond  a  coialn  percentage  of  Its 
eonatltuto  no  defense  to  an  action  i 
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the  holder  of  the  stock  to  enfom  payment 
of  the  entire  amount  subscribed,  where  he 
has  failed  to  use  due  diligence  to  ascertain 
the  truth  or  falsity  of  such  representations. 
The  word  'nomissessable,'  upon  the  certificate 
of  stock,  does  not  cancel  or  Impair  the  ob- 
ligation to  pay  the  amount  due  upon  the 
shares,  created  by  the  acceptance  and  hold- 
ing of  such  certificate.  At  most.  Its  legal' 
effect  Js  a  stlpulauon  against  liability  from 
further  assessment  or  taxation  after  the  en- 
tire subscription  of  one  hundred  per  cent 
shall  have  been  paid."  If  that  principle  ap- 
plies to  one  as  an  original  subscriber  to  stock 
in  a  corporation,  who  makes  a  trade  or  con- 
tract with  the  governing  powers  of  the  cor- 
poration, by  which  he  Is  assured  he  will  not 
be  called  on,  except  for  a  certain  per  cent- 
age  of  bis  sobscriptlon,  we  do  not  see  why 
It  would  not  with  equal  force  apply  to  a 
transferee  from  an  original  subscriber,  and 
why  such  transferee  would  not  be  called 
upon  to  exercise  due  diligence  In  making 
inquiry  as  to  the  payment  of  the  stock,  even 
where  representation  has  been  made  to  him 
that  It  has  been  paid. 

It  is  further  contended  by  counsel  for  de- 
fendants in  error  that  this  record  shows  no 
notice  to  the  bank,  charging  It  with  a  knowl- 
edge of  the  nonpayment  of  this  stock  when 
it  received  the  same  as  transferee  and  own- 
er; that  the  knowledge  of  King.  Its  presi- 
dent, was  not  chargeable  to  the  bank,  for  the 
reason  that  King,  In  this  transfer,  was  act- 
ing in  his  ojvn  t^i£fest,  which  was  antago- 
nistic to  that  of  the  bank.  This  is  really  the 
vital  question  In  this  case,  and  the  writer 
confesses,  in  the  patient  Investigation  he  has 
endeavored  to  give  It,  that  Its  correct  solu- 
tion is  not  without  difficulty.  We  recognize 
the  principle  that  when  stock  of  this  charac- 
ter passes  into  the  hands  of  a  transferee, 
who  occupies  the  position  of  an  Innocent 
pnrchaser  for  value,  and  who  accepts  the 
name  on  the  faith  of  a  stipulation,  printed  on 
his  certificate  of  stock  issued  to  him,  that 
the  same  has  been  fully  paid  up  and  is  non- 
assessable, has  no  notice  to  the  contrary, 
and  could  not  have  ascertained  the  contrary 
by  the  exercise  of  ordinary  diligence,  he 
could  not  be  held  liable,  even  upon  a  suit 
by  a  creditor  for  an  unpaid  balance  due  on 
the  subscription  by  the  original  subscriber. 
We  recognize,  further,  that  there  Is  authori- 
ty of  weight,  from  distinguished  law  writ- 
ers on  this  subject,  which  does  not  seem  to 
Impose  the  duty  upon  the  transferee  of  stock, 
containing  upon  Its  face  Indications  of  Its 
being  fully  paid  up,  of  instituting  further 
Investigation  to  determine  whether  or  not 
this  is  the  truth,  and  that  when  he  is  sought 
to  be  held  liable  by  a  creditor  the  burden  of 
proving  the  stock  was  not  paid  up,  and  that 
the  transferee  had  notice  of  this  fact,  is  upon 
the  creditor.  Accordingly,  It  Is  stated  in  8 
Thomp.  Corp.  {  2031,  "Where  a  corporation 
lasues  shares  as  paid  up,  treats  them  as 
sQcli,  and  u  sncb  puts  them  on  the  marked 


a  person  who  innocently  purchases  them  un- 
der the  belief  that  they  are  paid  up  will  not 
become  chargeable  with  a  liability  to  the 
creditors  of  the  corporation  In  case  the  rep- 
resentations of  the  company  should  turn  out 
to  be  false."  In  section  '671&  the  author  fur- 
ther places  the  burden  of  proof  on  the  credit- 
or to  show  that  the  purchaser  hod  notice  of 
such  false  representations  when  he  bought 
We  also  recognize  some  exceptions,  sustain- 
ed by  authority  of  weight,  to  the  general 
rule  which  imputes  the  knowledge  of  an 
agent  or  officer  of  a  corporation,  acquired  by 
virtue  of  bis  employment  as  such  about  mat- 
ters relating  to  his  employment  and  over 
which  he  has  supervision  as  the  agent  or 
officer  for  the  company,  as  the  knowledge 
of  the  corporation  Itself.  A  general  excep- 
tion to  this  rule  is  that  it  usually  has  no  ap- 
plication where  the  agent  is  acting  for  him- 
self, in  his  own  interest  and  adversely  to 
that  of  his  principal  In  4  Thomp.  Corp.  I 
520G,  It  Is  substantially  declared  that  where 
a  corporate  officer  acts  avowedly  for  himself 
In  a  transaction  with  the  corporation,  he  Is 
regarded  as  a  stranger  to  the  corporation, 
and  any  uncommunicated  knowledge  he  may 
have  In  respect  of  the  transaction  will  not 
be  Imputed  to  the  corporation.  To  charge 
notice  on  the  corporation  in  such  cases,  af- 
firmative evidence  must  be  given  that  the 
officer  has  made  disclosure  thereof  to  other 
and  disinterested  officers  of  the  corporation, 
whose  knowledge  may  properly  be  said  to  be 
that  of  the  corporation.  In  applying  this 
rule,  we  find  there  Is  a  conflict  of  authority 
In  adjudications  outside  of  this  state  by 
courts  of  last  resort  some  of  them  recognis- 
ing that  there  are  exceptions  to  this  general 
exception,  upon  principles  which  we  think 
would  be  applicable  to  the  facts  of  this  case, 
while  there  are  other  decisions  which  seem 
to  forcibly  sustain  the  contention  of  counsel 
for  d^endanta  in  error.  We  have  examined 
several  of  these  anthorltles.  but  we  deem  It 
unnecessary  to  consume  time  and  space  by 
comparing  them,  or  criticising  the  conclo- 
Blons  reached  by  their  authors.  Suffice  It  to 
say  that  our  conclusions  in  this  case  are 
reached  by  the  recent  adjudications  of  this 
conrt  In  its  decision  of  principles  which  we 
think  not  only  are  in  entire  accord  with  the 
view  herein  entertained,  but  under  which  we 
feel  bound.  In  the  esse  of  Brobston  v.  Pen- 
nlman,  97  Ga.  527,  25  S.  E.  SSO,  It  appears 
that  the  president  and  cashier  of  a  bank 
were  also  memb^s  of  a  partnership  compos- 
ed of  themselves  and  another  person,  to  the 
capital  stock  of  which  they  had,  under  part- 
nership articles,  agreed  to  contribute  a  giv- 
en sum.  Without  the  knowledge  or  consent 
of  the  other  person,  who  was  a  member  ot 
the  partnership,  this  president  and  cashier 
executed  and  delivered  to  the  bank  a  promis- 
sory note,  In  the  name  of  the  partnership^ 
for  the  purpose  of  raising  the  money  th^ 
had  80  agreed  to  put  In  the  partnership  bnsl- 
neaa.  JtM  txansactisD  waa  evidently  for  tlw 
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private  benefit  alone  of  the  two  members  of 
the  partnership  who  were  the  president  and 
cashier  of  the  bank.  It  was  In  no  sense  for^ 
the  benefit  of  the  partnership  Itself,  nor 
could  it  have  been  for  the  benefit  of  the 
bank.  In  that  case  this  court,  by  a  unani- 
mous decision,  held  that  the  knowledge  of 
the  president  and  cashier  of  the  facts  above 
given  was  the  knowledge  of  the  bank  Itself, 
and  neither  the  partnership,  as  such,  nor  the 
^malnlng  member,  was  liable  to  the  bank 
upon  the  note  In  question.  Following  this 
decision  Is  an  able  opinion  by  Justice  Lump- 
kin, now  presiding  Justice,  In  which  be  cites 
several  authorities  to  sustain  the  principle 
npon  which  the  decision  Is  based.  Unques- 
tionably, to  our  minds,  the  president  and 
cashier  of  the  bank  In  that  case  were  as 
much  interested  for  themselves  Individual- 
ly in  the  transaction  they  were  negotiating 
with  the  bank  as  was  Mr.  King  in  this  case, 
when,  as  president  of  the  bank,  he  received 
a  transfer  of  the  stocks  and  bonds  of  the 
Rome  Electric  Light  Company  to  the  bank. 
This  principle  has  been  followed  by  a  more 
recent  decision  of  this  court  in  the  case  of 
Morris  v.  Banking  Co.  (Qa.)  34  8.  E.  37&  It 
was  there  decided:  "Where  an  individual 
has  an  interest  In  a  promissory  note  which 
he  knows  was  given  without  consideration, 
and  such  individual,  as  cashier  of  a  bank, 
having  full  authority  and  control  of  the  dis- 
counts of  the  bank,  without  reference  to  or 
consultation  with  any  other  officer  of  the 
bank,  discounts  such  note  with  the  funds  of 
the  bank,  the  latter  Is  not  a  bona  fide  pur^ 
chaser  of  the  note,  without  notice.  If  It  rati- 
fies the  act  of  Its  officer,  and  claims  title  to 
the  note,  It  must  take  it  subject  to  the 
knowledge  which  the  officer  who  discounted 
it  had  at  the  time."  It  appears  in  that  case, 
then,  that  this  cashier  was  Interested  Indi- 
vidually in  the  note;  and  It  presents,  to  say 
the  least  of  It,  certainly  as  strong  a  case  to 
show  that  when  he  cashed  this  note  out  of 
the  funds  of  the  bank  he  was  acting  as  much 
In  his  individual  Interest  as  was  the  presi- 
dent of  the  bank  In  the  case  at  bar  when  he 
transferred  his  stock  to  the  defendant  bank 
In  this  suit  We  call  special  attention  to 
the  able  opinion  written  by  Mr.  Justice  Lit- 
tle in  that  case.  In  the  course  of  that  opin- 
ion reference  is  made  to  many  adjudicated 
cases  which  seemingly  support  the  conten- 
tion of  the  defendants  In  error  as  to  the  ex- 
ception to  the  general  rule  under  which  they 
claim  that  the  banking  company  was  enti- 
tled to  hold  the  note  of  Ragland  free  from 
any  Implied  notice  of  Cassia's  fraud.  If  such 
there  be.  But  a  distinction  was  drawn  in 
these  cases  between  the  exception  and  the 
rnle.  It  was  conceded  In  that  opinion  to  be 
a  sound  proposition  of  law  that  where  an 
officer  or  agent  of  a  corporation,  as  the  party 
at  Interest  for  himself  deals  with  the  corpo- 
ration, the  latter  Is  not  charged  with  notice 
of  the  Information  possessed  by  such  officer 
or  agent  so  dealing;  but  it  !•  because'in  nicb 


a  transaction  the  assumed  agent  Is  in 
the  adverse  party,  and  Is  not  to  be  t 
In  80  dealing,  as  an  agent  of  the  corp< 
at  all.  But  It  was  further  observed  I 
opinion.  "And  many.  If  not  a  majority, 
cases  which  announce  the  doctrine  thai 
the  agent  has  an  Interest  In  the  trani 
which  would  be  prejudiced  by  the  dlsi 
of  the  Information,  the  presumption 
communication  does  not  prevail,  v 
found  to  be  wh^  the  agent  or  offio 
In  his  Individual  capacity,  and  treat 
some  other  officer  or  agent  of  the  & 
tlon."  It  was  accordingly  held  that  tl 
dple  Involved  In  the  cases  referred  1 
not  apply  to  a  case  where  one  party, 
knowledge  of  the  invalidity  of  the  pi 
which  he  Is  the  Individual  owner,  die 
It  In  a  corporation  of  which  he  Is  th' 
authorized  agent,  and  Is  himself  th 
actor  for  the  corporation.  A  number 
thoritles  are  cited  In  that  opinion,  wl 
course,  we  do  not  deem  necessary  to 
in  this  connection.  There  Is  no  preten 
King,  as  president  of  the  bank,  was  m 
charged  with  the  duties  and  powers  < 
ed  by  him  In  his  official  capacity  In  th 
tiatlons  with  reference  to  this  pai 
stock.  The  decision  of  this  court  In  t1 
of  Trust  Co.  V.  Hartridge,  73  Ga.  22 
sidered  in  the  light  of  its  facts.  Is  not 
harmony  with  what  Is  above  laid  do^ 
Is  true  that  the  cashl^  of  the  ban 
from  Hartridge  the  note  upon  which 
tlon  against  him  was  based,  but  it  a 
pears  that  this  very  note  waa  execi 
pursuance  of  a  contract  or  arrangem 
tween  the  cashier  and  Hartridge  whi 
In  violation  of  the  rules  of  the  ban 
that  Hartridge  knew  It.  He  aided  the 
officer  In  doing  an  Improper  and  ui 
act,  and  on  this  state  of  facts  it  wi 
that  the  bank  was  not  bound  by  the  c 
between  the  cashier  and  Hartridge  ui 
had  notice  of  the  same,  and  authot 
or  In  some  way  ratified  It,  and  that 
not  bound  by  the  knowledge  and  ratli 
of  the  cashier  alone.  Th^  elTect  of  t 
Ing  was  that  under  these  peculiar  < 
stances  the  bank  was  not  so  bound 
eluded  by  the  knowledge  and  conduc 
cashier  as  to  be  cut  off  from  Its  i 
against  Hartridge  on  the  note.  To  ha 
otherwise  would  have  been  to  allow 
take  advantat^e  of  his  own  wrong.  1 
certainly  Id  no  position  to  set  up  agai 
bank  a  defense,  the  maintenance  of 
would  have  led  to  Just  this  result.  Tl 
slon  against  Hartridge  can  safely  rei 
the  Idea,  and  the  language  used  In  th 
notes  and  opinion  should  be  Interpret 
understood  with  reference  to  the  fac 
before  the  court  It  should  not  be  gl\ 
versal  application,  or  be  regarded  aa  t 
ty  binding  upon  the  court  In  a  case  1 
present,  which  differs  so  widely  from 
which  this  language  was  used.  Tfale 
action  was  ratified  bj  tbe  bank  bi  its 
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itock,  baTlng  the  same  entered  on 
B,  and  its  name  enrolled  apon  the 
the  company  In  which  the  stock' 
as  one  of  Its  stockholders,  and  In 
Itself  of  the  prlTlleges  of  such  a 
ler.  We  do  not  see  how  It  conld 
i  adranteces  and  priTllegea  of  this 
n  and  ownership  without  becoming 
le  with  the  notice  of  the  burdens  it 
wise  assumed,  of  which  it  had 
fo,  throng  its  president,  when  It 
ime  the  owner  of  this  property.  We 
»efore,  the  court  clearly  erred  tat 
a  nonsuit  as  to  the  bank, 
think  granting  the  nonsuit  as  to  the 
t  Armstead  Is  apparently  better  sup- 
an  It  Is  In  the  case  of  the  bank.  It 
appear  from  the  testimony  when  or 
became  a  stockholder,— whether  he 
>riglnal  subecriber.  or  a  transferee 
OTlglnal  subscriber.  Mo  certificate 
Kk  was  Introduced,  and  It  does  not 
rom  the  testimony  that  his  certifl- 
the  words  thereon  Indicating  that 
>  had  been  fully  paid  up.  It  does 
loweTer,  that  he  was  a  stockholder 
bmary,  1896^  until  May  22,  1897, 
mtradlcts  the  Impression  sought  to 
yed  by  his  answer  as  to  when  the 
3f  plaintiffs  were  rendered  the  com- 
id  plaintiffs  having  shown  he  wu  a 
ter  In  May,  1887,  would  not  tills  be 

0  raise  the  presumption,  In  tiw  ab- 
anythlng  to  the  cratrary,  tbaX  he 
stockholdn-?  It  Is  true  liiBt  Arm- 
y  have  a  TaUd  defense,  If  he  la  able 
ibtorily  prove  that  he  was  an  Inno- 
chaser  without  notice  of  nonpay- 
thls  stock;  but,  under  the  facts  In 
rd,  we  do  not  think  the  court  should 
h  a  presumption  in  his  favor,  and 
nent  of  the  court  granting  a  nonsuit 
h  defendants  should  be  reversed, 
defendants  In  error  filed  a  cross  bill 
Hons  In  this  case.  In  which  excep- 
aken  to  the  ruling  of  the  court  In 

over  objection  of  defendants* 
testimony  <ff  those  parts  of  the  mln- 
the  Rome  Electric  Light  Company 
[ipear  tm  pages  84  and  85  of  said 
In  regard  to  the  subscription  and 
of  the  stock.  The  ground  of  said 
was  that  the  evidence  tiered  was 

1  Btatem«it  of  the  minutes  on  these 
of  subscription  and  payment,  but 
art  only;  pointing  out  that  other 
the  minutes,  especially  pages  1  and 
parts  of  the  same  transaction,  and 
i  introduced  with  the  portions  offer- 

1  court  has  In  several  cases  recog- 
B  right  of  parties  litigant  to  Intro- 
r  a  portion  of  a  record  In  his  ease, 
Is  ^Btlnctly  specified  what  part  Is 
That  was  done  In  this  case.  Jones 
bam,  8Q  GtaL  472,  5  8.  B.  764;  Hen- 
.  Frands,  76  Oa.  178;  Dowllng  v. 

2  Oa.  BOO-667.  In  the  last  case  clt- 
B  held  that:  *'Where  a  idalntlfl  of- 


fered In  evidence  an  Incomplete  return  of  an 
administrator  as  an  admission,  and  It  had 
folded  In  It  various  receipts,  accounts,  etc., 
referred  to  as  vouchers,  he  was  not  com- 
pelled to  put  them  In  evidence  along  with  the 
returns.  That  was  the*  right  of  the  defend- 
ants. If  they  could  show  that  the  Inclosed 
were  either  a  part  of  the  admission  or  con- 
nected therewith."  Refusing  to  compel  the 
plaintiffs  In  this  case  to  Introduce  other  por- 
tions of  the  minutes  Insisted  on  by  defend- 
ants' counsel  could  not  have  affected  them 
injuriously,  for  the  reason  that  they  had  the 
privilege  of  Introducing  such  other  portions 
if  they  threw  any  light  upon  the  Issue  under 
Investigation. 

6.  It  was  further  objected  In  the  cross  bill 
that  the  court  erred  in  permitting,  over  the 
objection  of  defoidants*  counsel,  the  wit- 
ness J.  King  to  answer  the  following  ques- 
tion propounded  by  plaintiffs'  counsel:  "1 
see  here.  Mr.  King,  the  subscription  made  by 
J.  S.  Lawrence,  to  be  paid  by  first  mortgage 
bfmds  of  the  Rome  Street-Railroad  Company, 
of  the  par  value  of  929,000.  Did  the  compa- 
ny ever  geA  these  bonds?"  Defendants  ob- 
jected on  the  gronnd  that  all  this  matter 
was  in  writing,  and  called  the  court's  atten- 
tion to  the  minutes  on  page  6,  to  the  receipt 
of  J.  8.  Lawrence  for  478  shares  of  stock, 
ami  SMoe  other  entries  upon  the  minutes 
throwing  light  upon  tiie  transaction.  It  does 
not  make  any  difference  wbat  the  minutes  of 
this  company  show.  This  witness  was  asked 
a  question  upon  his  personal  knowledge,  and 
claimed  to  have  personally  known  the  facts 
about  which  he  testified,  without  reference 
to  any  memoranda  or  record  copied  In  the 
books  of  the  company,  niere  was  no  error 
for  the  court  to  admit  this  testimony. 

Judgment  on  main  bill  of  exceptions  re- 
versed. Judgment  on  cross  bill  affirmed. 
All  the  Justices  concurring,  except  FISH,  J., 
absent  on  account  of  sickness. 


NATIONAL  BANK  OF  ATHENS  v.  KX- 
CHANOE  BANK  OF  ATHENS. 

(Supreme  Conrt  of  Georgia.    Ms7  16,  1900.) 

HORTQAOB— ASSIGNHBNT    OF  NOTB-RIOHTS 
OF  ASSIONEB-^UNIOR  HORTQAGB— DBC- 
LARATIONS  BT  ASSIGNOR. 

1.  Eren  before  the  passage  of  the  act  of  Ko- 
Tember  22,  1899.  "to  proviae  for  the  more  full 
and  complete  transfer  of  rent  notes,  mortgage 
notes,"  etc.,  the  assignee  of  a  promissory  note 
secured  by  mortgage  was,  in  eqaity,  entitled  to 
all  the  benefits  of  the  security  tons  afforded, 
though  there  was  no  assignment  to  him  of  the 
mortgage  itself. 

2.  In  such  a  case  the  asBignee  of  the  note  had 
the  right  to  base  upon  the  mortgage,  although 
not  foreclosed,  an  equitable  claim  to  a  fund  In 
conrt  arisiue  from  a  sale  of  the  mortgaged 
property  under  a  lien  of  higher  dignity,  such 
fund  being  the  balance  left  after  satisfying 
that  lien;  and  the  fact  that  the  payment  of  the 
note  was  farther  secured  by  an  indorsement 
thereon  was  not,  of  itself  alone^  anfftdent  to 
aulwrdinate  a  claim  of  this  kind  to  that  of  a 
contesting  claimant,  over  which,  in  the  absence 


Digitized  by 


266 


86  SOUTHEASTERN  REFOBTEB. 


(Ga. 


of  sach  additional  ■ecaii^.  It  wonld,  Id  equity, 
tuLTC  Joeeu  entitled  to  priority. 

'S.  The  equitable  claim  of  such  a  transferee 
to  a  fund  realized  in  the  manner  abore  pointed 
out  is  Huperior  to  the  claim  of  another,  based 
upon  the  forecloBure  of  a  junior  mortgage, 
which,  together  with  the  execution  issued  there- 
on, had  been  duly  assigned  to  the  latter. 

4.  No  right  of  the  assignee  of  a  promissory 
note  with  respect  thereto  can  be  Injariously  af- 
fected by  a  declaration  or  admiaaion  made  by 
the  assignor  after  be  bad  parted  with  title  to 
die  paper. 

(£$yllabus  by  the  Court.) 

Error  from  superior  court,  Clarke  county; 
R.  B.  Russell,  Judge. 

Action  between  the  National  Bank  of  Ath- 
ens and  the  Exchange  Bank  of  Athens. 
From  the  judgment,  the  naticual  bank  brings 
error.  Affirmed. 

Jno.  J.  Strickland,  for  plalntUE  In  oror.  T. 
&  MeU,  for  dtf aidant  In  error. 

LUMPKIN,  P.  3.  The  controlling  ques- 
tions Involved  in  this  case  are  those  Indicated 
above. 

1.  Section  S684  of  the  avU  Code  declares 
that  "the  transfer  of  notes  secured  by  a 
mortgage  or  otherwise  conveys  to  the  trans- 
feree the  beneSt  of  the  security."  The  word 
"conveys"  Is  of  vital  signlflcance.  The  em- 
ployment of  It  necessarily  makes  this  sec- 
tion mean  that  the  transferee  of  a  prom- 
issory note  secured  by  mortgage  is,  without 
more,  to  have  all  the  sutkstantial  benefits  of 
the  security  thus  afforded.  Tbe  leglslatiTe 
Intent  that  this  result  should  follow  tbe  mere 
assignment  of  the  note  Is  so  plainly  and 
clearly  expressed  that  It  will  not  do  for  tbe 
courts  to  say  It  shall  not  follow  unless  there 
be  also  an  assignment  of  the  mortgage. 
Without  such  assignment,  the  legal  title  to 
the  mortgage  remains  in  the  mortgagee.  Sec- 
Uou  2822  of  the  Civil  Code  declares  that  "aU 
liens  provided  for  In  this  chapter  may  be  as- 
signed in  writing  and  not  otherwise."  Tbe 
"chapter"  here  Indicated  Is  chapter  8,  under 
title  4.  At  the  beginning  of  this  chapter  It 
Is  declared  that  "the  following  liens  are  es- 
tablished In  this  state,"  and  tbe  enumeration 
wbicb  follows  Includes  "liens  In  favor  of 
mortgagees."  See  Civ.  Code,  S  2787.  These 
two  sections  were  originally  codified  from 
tbe  lien  act  of  1S73  (Acts  1878.  pp.  42-47).  In 
Bank  v.  Prater,  64  Ga.  612,  Jackson,  J.,  said. 
"Mortgages  are  provided  for  In  that  act;" 
and  there  are  numerous  decisions  of  this 
court  to  the  effect  that  the  legal  title  to  a 
mortgage  cannot  be  passed  otherwise  than 
by  a  written  assignment.  It  cannot,  bow- 
ever,  be  seriously  doubted  that  under  the 
provisions  of  section  3684  tbe  transferee  of 
a  promissory  note  secured  by  a  mortgage, 
even  without  an  assignment  of  tbe  mortgage, 
is,  with  reference  to  obtaining  the  benefit  of 
tbe  security  it  affords.  In  as  good  a  position 
to  assert  in  equity  a  claim  to  the  proceeds 
of  the  mortgaged  property  as  be  would  oc- 
cupy If  tbe  assignment  had  oorered  both  the 


note  and  mortgage.  T»  bM  ottaarwte 
would  render  the  section  nngatcKy.  While  an 
assignee  of  a  note,  who  was  not  clothed 
with  tbe  legal  title  to  a  mortgage  securing 
tbe  same,  might  not,  by  vlrtoe  of  tbe  law 
embraced  in  that  section,  be  entitled  to  fore- 
dwe  the  mortgage  in  bis  own  name,  yet  we 
see  no  reason  why  he  could  not,  In  equity, 
assert  a  claim  based  upon  the  gronnd  that 
he  was,  by  reason  of  having  taken  a  txaiiBfer 
of  tbe  note,  entitled  to  claim  in  an  eqnitable 
proceeding  the  benefit  of  the  security  afford- 
ed by  the  mortgage.  This  case  originated 
and  was  disposed  of  In  the  trial  court  prior 
to  tbe  passage  of  the  act  of  1899,  referred  to 
in  the  first  beadnote,  and  must,  of  connek 
be  decided  here  accordingly;  but  it  is  wor- 
thy of  note  that  this  act  made  a  broad  and 
sweeping  change  in  tbe  law.  Under  Its  pr» 
visions  the  transferee  <tf  a  promissory  note 
secured  by  a  mortgage  may.  by  virtue  of  the 
transfer  of  the  note  alone,  and  without  an 
assignment  of  tbe  mortgage,  foreclose  It  la 
bis  own  name.   See  Acts  1899,  p.  90. 

2.  If  the  proposition  laid  down  in  tbe  first 
beadnote  is  sound,  such  a  transferee  baa  tbe 
same  r^bt  to  base  upon  tbe  nnforeclosed 
mortgi^  an  equitable  claim  to  a  fund  arising 
in  the  manner  pointed  out  in  tbe  second  head- 
note  as  tbe  original  mortgagee  would  hava 
We  may,  therefore^  for  our  present  pnrpoaa^ 
deal  with  such  a  transferee  as  If  be  bdd  the 
legal  title  to  the  mortgage.  Indeed,  It  aj^ 
pears  from  the  record  of  this  case  that  tbe 
Exchange  Bank,  wblcb  was  claiming  tinder 
an  unforeclosed  mortgage,  had  aeqoited  title 
thereto  before  coming  Into  court  and  applying 
for  the  fund,  but  It  did  not  get  tbe  assigi^ 
meat  of  the  mortgage  when  It  took  tbe  trana 
fer  ot  the  note;  and  Its  right,  under  thf 
facts  appearing,  depend  upon  how  far  thai 
transfer  operated  to  Invest  it  with  the  benefll 
of  tbe  security.  This  court,  in  Sims  v.  Kldt^ 
55  Ga.  626.  decided  that  the  holder  of  an  un- 
foreclosed mortgage  might  base  ap<m  It  an 
equitable  claim  to  a  surplus  in  court  realized 
from  tbe  sale  of  the  mortgaged  property,  If 
the  m<wtgagor  was  insolvent,  and  tbst  in  such 
a  case  the  mortgagee  would  be  entitled  to  the 
fund  if  bis  equity  thereto  was  superior  to 
that  of  another  claiming  tbe  money.  In  Bak- 
er V.  Gladden,  72  Ga.  469.  it  was  held  that 
"tbe  bolder  of  an  unforeclosed  mortgage  can- 
not claim  at  law  the  balance  of  a  fund  aris- 
ing from  the  sale  of  the  property  covered 
by  tbe  mortgage,  af  tn:  paying  tbe  judgment 
under  which  it  was  sold,  and  which  was  oUer 
than  tbe  mortgage,  but  he  can  make  such  a 
claim  in  equity;  and  this  could  be  done  on 
a  money  rule,  with  proper  allegations  show- 
li^  the  insolvency  of  tbe  debtor,  and  that  the 
mortgage  creditor  would  be  without  remedy 
unless  such  fund  were  awarded  to  bim."  Tbe 
rule  thus  announced  was  applied  as  follows: 
"Certain  pn^rty  having  been  sold  under  a 
judgment,  which  was  the  oldest  lien  thereon, 
aftw  ■atia^lng  It  the  balance  of  the  muur 
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from  the  sale  should  hare  been  paid 
iforeclosed  mortgage,  In  preference  to 
odgmentB,  onder  proper  pleadlnge  to 
."  Again,  In  Ennli  t.  HarralBon,  101 
,  28  8.  E.  83©.  this  court  strongly  In- 

tbat  the  holder  of  an  unforecloeed 
%  might  claim  the  proceeds  of  the 
the  mortgaged  pn^ierty.  It  he  showed 
e  reasons  entitling  Iilm  to  do  so, 
(Phlch  It  would  be  necessary  for  him 
-  that  the  mortgagor  was  Insolvent 
ndple  established  seems  to  be  that 
n  court  may  be  claimed  upon  an  un- 
id  mortgage  when  the  bolder  has  a 

equitable  right  to  the  fund,  and  Is 
je  without  remedy.    It  was  earnestly 

fn  the  argument  here  that  such  a 
ee  la  notremedllese  if  the  note  secured 
□ortgagc  Is  further  secured  by  the  In- 
nt  of  a  solvent  person  other  than  the 
or.  We  cannot  assent  to  the  correct- 
thls  proposition.  If,  In  a  contest  be* 
I  mortgage  bolder  and  another  cred- 
be  mortgagor,  such  holder  is,  ralatlv^ 
i  proceeds  of  the  property  of  the  com- 
Jtor,  without  remedy  except  by  a  re- 
the  mortgage  lien,  this  Is  enough  to 
ilm  to  prerall,  provided,  as  between 

claimants,  viewed  solely  with  refers 

such  proceeds,  he  has  the  superior 

We  have  not  overlooked  the  equl- 
le  that  a  creditor  holding  two  Dens, 
ircemcnt  of  either  of  which  would  re- 
tbe  satisfaction  of  his  claim,  may,  at 
uice  of  another  creditor  of  the  same 
be  compelled  to  make  his  money  out 
iroperty  covered  by  one  of  the  liens, 
e  will  not  thereby  be  Injured,  and 
lis  la  essential  to  the  protectlou  of 
ir  creditor.  This  rule,  however,  ap* 
)y  where  the  two  securities  held  by 
Uor  flrst  mentioned  both  cover  prop> 
the  common  debtor.  It  canuot  be  so 
1  as  to  force  a  creditor  who,  besides 
a  Uen  on  property  of  such  debtor.  It 
secured  by  an  Indorsement  made  by  a 
raon,  to  abandon  bis  Hen  and  IooIl  to 
ir  security  in  order  that  another  cred- 
r  realize  upon  hia  claim.   This  Is  so 

if  the  indorser  should  be  compelled 
be  debt,  he  would.  Id  equity,  become 
itely  subrogated  to  all  of  the  rights 
reditor  whose  claim  he  satlsfled. 
e  principle  announced  In  the  third 
e  is  fully  sustained  by  the  decision  in 
'.  Gladden,  supra,  and  the  reasoning 
Justice  Blendford  In  support  of  the 

I  fourth  headnote  rests  upon  the  fa- 
ille that  one  who  sells  property  to  an- 
□not  thereafter,  by  any  admission  or 
Ion,  prejudicially  affect  the  porcbas- 
:hts  in  the  premises.  Accordingly, 
le  holder  of  a  promissory  note  sells 
isfera  it  to  another,  the  seller  cannot 
er  defeat  the  purchaBer's  right  to  col- 
y  falsely  representing  to  a  third  per* 


son  that  the  note  had  been  paid.  The  person 
to  whom  such  a  representation  Is  made,  In 
acting  upon  It,  does  so  at  his  peril.  If,  In 
subsequent  litigation  between  himself  and  the 
assignee  of  the  note.  It  becomes  essential  to 
establish,  as  matter  of  fact,  that  the  note 
was  paid,  the  third  person  Is,  of  course,  at 
liberty  to  do  so,  by  competent  evidence;  but 
he  will  not  be  permitted,  In  attempting  to  es- 
tablish such  fact,  to  put  In  evidence  against 
the  transferee  the  mere  sayings  or  declara- 
tions of  his  vendor,  made  after  the  latter  had 
parted  with  all  title  to  and  Interest  in  tlie 
note.  Judgment  affirmed.  All  the  Justices 
concurring,  except  FISH,  J.,  absent  on  ac- 
count of  sickness. 


DE  VAUGHN  v.  BTHOM. 
(Supreme  Court  of  Georjria.    June  4,  IflOO.) 

APPEAL  — BILL  OP  EXCEPTIONS  —  PARTIES — 
EXECUTION  SALE— DISTRIBUTION  OP  PRO- 
CEEDS—J  USTICE:S  OF  THE  PEACE— JURISDIC- 
TION—CHATTEL  MORTQAGa- FORECLOSURE 
—U&VTl  OF  BXBCUTION. 

1.  A  levying  officer,  ruled  for  money,  and  who 

is  manifestly  a  mere  stakeholder,  with  no  inter- 
est in  the  result  of  the  case,  ia  not  a  necessary 
party  to  a  bill  of  exct^pttons  sued  out  by  one  of 
the  contestanu  for  the  fund. 

2.  When  property  is  sold  under  execution,  and 
the  purchaser  at  Gi'St  refuses  to  comply  with 
his  bid.  hut  after  a  second  sale  of  the  property, 
at  which  be  sirain  becomes  the  purchaser,  he 
pays  the  amount  of  his  bid  at  the  firat  Bale,  as 
such,  and  brings  a  rule  against  the  oQicer  claim- 
ing  the  money  under  a  process  In  bis  favor 
afrainet  the  person  whose  property  was  sold, 
and  the  holder  of  the  process  under  which  the 
sale  was  liad  becomes  a  party  to  the  proceed* 
Ing»,  and  claims  the  amount  in  the  officer's 
hands  as  the  proceeds  of  the  fint  sale,  neither 
of  the  parties  aetting  up  any  claim  to  the  fund 
uader  the  second  sale,  aa  l>etween  these  par- 
tiefl  the  right  to  the  fund  will  be  determined  at 
If  the  second  sale  had  not  taken  place. 

8.  A  joatice  of  the  peace  has  no  anthority  to 
foreclose  a  chattel  mortgage  when  the  princi- 
pal of  the  debt  secured  by  the  mortgage  ex- 
ceeds $100,  and  an  e.\ecutIoa  issued  by  such  an 
officer  upon  an  affidavit  which  recites  that  fact 
is  a  nullity. 

4.  The  isaulng  of  an  execntlon  is  eesentiai  to 
a  complete  foreclosure  of  a  chattel  mortgage. 
The  making  of  the  afTtdavit  required  by  law 
will  not,  alone,  constitute  a  foreclosure. 

5.  An  unfm-eclosed  mortgage  cannot  be  the 
baeia  of  a  claim  for  mouey  on  a  rule  to  distrib- 
ute, unless  it  t>e  shown  that  the  holder  of  the 
mortgage  would  otherwise  be  remediless. 

6.  When  property  which  is  subject  to  a 
mortgage  which  has  not  been  foreclosed  is  lev- 
ied on  by  other  process,  the  lien  of  which  it 
junior  to  that  of  the  mortgage,  "the  entire  es- 
tate" cannot,  under  such  levy,  be  sold,  so  as  to 
sllow  the  mortgasee  to  claim  the  proceeds  of 
the  sale,  unless  the  mortgagor,  the  mortgagee, 
and  the  levying  creditor  consent. 

7.  'l^e  jndKmPDt  rendered  in  awarding  the 
fund  in  controversy  in  the  present  case  waa 
consistent  with  the  rules  above  announced. 

(SyilnbuB  by  the  Court.) 

Error  from  superior  court,  Dooly  coimty 
Z.  A.  LIttleJohn,  Judge. 

Rule  by  De  Vaughn  against  Bowen,  an 
constable.  W.  T.  Byrom  became  a  party  by 
Interrentlon,  claiming  the  fund.  Judgment 


Digitized^by 

i 


Goo 


268 


S6  SOUTHEASTERN  BEPOBTEa 


for  claimant,  and  De  Tanghn  brtogs  aroi. 
Affirmed. 

Thomson  &  Whipple,  J.  W.  Eaygood,  and 
Jas.  K  Hlnea,  for  plaintiff  In  error.  J.  &L 
Du  Free  and  Qreer  ft  Feltim.  for  defendant 

In  error. 

COBB,  J.  De  Tanghn  brooglit  In  the  Jua- 
tic^'fi  court  a  rule  against  Bowen,  aa  consta- 
ble; claiming  a  fund  In  the  hands  of  the  lat- 
ter. Bynnn  became  a  party  to  the  proceed- 
ing by  Interrentlon,  and  set  up  a  claim  to  the 
fond.  The  case  was  by  consent  appealed 
to  the  superior  court,  where  the  Issues  in- 
Tolred  were  submitted  to  the  decision  of 
the  judge  without  the  Intervention  of  a  jury. 
At  Uie  hearing  the  following  facts  appeared: 
On  June  18,  1896,  Bam  Rowell  executed  and 
delivered  to  De  Vaughn  a  mortgage  upon  a 
mule  to  secure  a  debt  ot  9100,  and  on  Jan- 
uary 7,  1897.  executed  and  delivered  to  By- 
rom  a  mortgage  upon  the  same  property  to 
secure  a  debt  ot  $131.  On  December  28, 1897, 
Byrom  made  an  affidavit  that  there  was  due 
on  his  mortgage  the  sum  of  f56  principal 
and  $2.00  interest,  and  upon  this  affidavit  a 
mortgage  execution  was  issued  by  a  justice 
of  the  peace.  The  property  described  In  the 
mortgage  was  seized  under  this  execution, 
and  was,  after  being  duly  advertised,  sold 
on  a  regular  constable's  sale  day  to  De 
Vaughn  for  $66;  he  being  the  Iilghest  bid- 
der. On  the  day  of  sale  De  Vaughn  placed 
In  the  hands  of  the  constable  a  mortgage  exe- 
cution for  $106  principal  and  $11.31  interest, 
which  had  been  Issued  by  a  Justice  of  the 
peace  on  an  affidavit  that  there  was  due  on 
the  mortgage  above  referred  to  "the  sum  of 
one  hundred  and  six  dollars  and  "/loo  In- 
terest to  date."  There  was  no  agreement  be- 
tween the  parties  interested  that  the  "en- 
tire estate"  In  the  property  be  sold,  but  By- 
rom knew  that  the  mortgage  execution  of  De 
Vaughn  was  In  the  hands  of  the  constable 
when  the  property  was  sold.  Both  the  mort- 
gagees were  present  at  the  sale  and  bid  on 
the  property.  De  Vaughn  at  first  refused  to 
comply  with  bis  bid,  and  the  property  was 
readvertlsed  and  sold  a  second  time  mider 
the  mortgage  execution  of  Byrom,  as  well 
as  an  execution  In  favor  of  Gabe  LIppman, 
and  also  an  execution  which  had  been  Issued 
by  the  county  Judge  upon  the  foreclosure  of 
the  mortgage  held  by  De  Vaughn.  De 
Vaughn  became  the  purchaser  at  this  sale  at 
the  sum  of  $45,  but  in  his  testimony  he  says 
that  he  "afterwards  paid  the  money  Into  court 
that  the  mule  first  brought  at  the  first  sale, 
to  wit,  sixty-five  dollars,"  and  the  allegations 
in  his  petition  for  the  rule  distinctly  set  up  a 
claim  to  the  $(j5  as  the  amount  of  his  bid  at 
the  first  sale,  it  being,  in  substance,  alleged 
that  the  execution  in  his  favor  issued  by  the 
justice  was  placed  in  the  hands  of  the  con- 
stable, that  "the  entire  Interest"  in  the  mort- 
gaged property  might  be  sold;  that  be  would 


not  have  bid  at  all  If  tbe  equity  of  redeu 
tlon  only  had  been  sold;  that  $65  Is  the  1 
value  of  the  property,  and,  as  his  mortgi 
Is  older  In  date  than  the  one  held  by  1 
rom,  he  was  entitled  to  "the  amount  of 
bid,  to  wit,  sixty-five  dollars,"  under 
mortgage  execution  issued  by  the  com 
judge  subsequently  to  the  sale;  that 
claimed  the  fund  as  the  proceeds  of  the  6 
sale.    Byrom,  In  his  Intervention,  set 
that  he  objected  to  the  second  sale,  and 
same  was  had  over  bis  protest;  that  he  1 
no  connection  therewith  and  claimed  noth 
thereunder;  that  noder  the  first  sale  o 
the  equity  of  redemption  was  sold,  as 
mortgage  of  De  Vaughn  had  not  been  ti 
legally  foreclosed,  and  there  was  oo  agi 
ment  between  De  Vaughn,  Row^  and  b 
self  that  the  entire  Interest  In  the  propt 
should  be  sold.  The  judge  awarded  the  fi 
to  the  mortgage  execution  In  favor  of  Byri 
and  to  this  ruling  De  Vai^hn  excepted. 

1.  When  the  case  was  called  In  this  c« 
a  motion  was  made  to  dismiss  the  writ 
error  for  the  reason  that  the  constable  1 
not  made  a  party  thereto.  It  does  not  app 
from  the  record  that  the  constable  Is  at 
Interested  In  the  result  of  the  case.  He  1 
mere  stakeholder.  Under  such  circumst 
cee  the  constable  Is  not  a  necessary  partj 
the  writ  of  error.  Civ.  Code,  i  G5fS2;  Ci 
V.  Webb,  70  Ga.  188;  Moore  v.  Brown. 
Ga.  10,  6  S.  m  833  (8yL.  point  2).  The  cs 
of  Bird  V.  Harris,  63  Ga.  433,  and  Browi 
Wylie,  64  Ga.  43S,  were  decided  before 
passage  ot  the  act  now  embodied  In  tbe  i 
tlon  of  the  Code  above  cited. 

2.  It  is  unnecessary  to  determine  w 
would  be  the  rights  of  the  parties  at  Intei 
in  this  esse  xaiAer  the  second  sale  had  nzi 
the  mortgage  execution  in  favor  of  Byr 
De  Vaughn,  in  his  petition  tor  a  rale  aga! 
the  constable,  distinctly  sets  np  a  claim 
the  money  as  the  proceeds  of  the  Orst  s 
and  Byrom,  In  his  intervention,  in  terms 
pudlates  all  claim  under  the  second  sale.  ; 
expressly  asks  that  tbe  fund  be  dlstrlbi 
as  the  proceeds  of  the  first  sale.  As  no 
else  Interested  In  the  matter  Is  before 
court,  tbe  case  will  be  decided  upon  the 
sues  as  made  In  the  pleadings  of  the  pari 
and,  as  such  iisues  relate  exclusively  to 
first  sale,  th^  will  be  determined  as  if  a 
ond  sale  had  never  taken  place. 

3, 4.  A  mortgage  on  personal  property  la 
foreclosed  until  the  mortgagee,  bis  agent 
attorney,  makes  afiidavlt  (tf  the  anaonnt 
principal  and  Interest  due  on  the  mortgi 
annexes  s«^  affidavit  to  the  mortgage,  I 
the  same  with  an  officer  authorised  to  li 
an  execution  thereon,  and  has  an  uecoi 
duly  Issued.  Civ.  Code,  IS  2753,  2760.  < 
making  of  the  affidavit  altme  does  not  < 
stltute  a  foredoBure.  Such  being  true, 
m<Hrt£age  h^d  by  De  Vaughn  was  not  a  f 
dosed  mortgage  at  tbe  date  of  the  first  s 
the  eucutUm  issued  by  the  juMlce  ot 
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the  affldarlt  thereto  annexed  being 
ai  It  appeared  on  the  face  of  the 
that  the  amount  of  the  principal  due 
irtgage  exceeded  $100.   Even  if  the 
had  been  In  other  respects  regular, 
itlon  would  have  been  a  nnlllty,  for 
a  that  the  Justice  had  no  Jurisdiction 
itter.    See  Id.  S  2700. 
genera]  rule  is  that  an  unforeclosed 
cannot  be  used  as  the  basis  of  a 
money  which  Is  in  court  for  die- 
Thornton  T.  Wilson,  65  Oa.  607. 
tlon  to  this  rule  Is  when  It  appears 
nortgagee  would  otherwise  be  retne- 
ee  National  Bank  of  Athens  t.  Ex- 
auk  of  Athens  (Ga.;  March  term, 
i.  E.  200,  and  cases  oiled.   Tlieru  is 
1  the  present  case  to  bring  it  within 
tlon,  and  the  general  rule  must  be 

n  property  which  Is  subject  to  a 
which  has  not  been  foreclosed  has 
ed  on  by  other  process,  the  Hen  of* 
Junior  to  that  of  the  mortgage,  the 
the  levy  is  to  seize  the  equity  of  re- 
only,  and  this  Interest  in  the  prop- 
be  all  that  will  pass  to  the  pnr- 
3ee  Harwell  v.  Fltts.  20  Ga.  723; 
fg.  Co.  T.  Oglesby  &  Meador  Grocery 
a.  M2,  21  8.  E.  63.  The  sale  may, 
be  converted  into  a  sale  of  the  en- 
est  in  the  property  by  the  concur- 
lent  of  the  mortgagor,  mcwtgagee, 
ing  creditor,  and  In  such  case  the 
of  the  sale  will  be  applied  to  the 
i>f  the  unforeclosed  mortgage  accord- 
9  priM-lty.  Civ.  Code,  i  2769.  In 
ice  of  such  consent  only  the  equity 
ption  win  pass  to  the  purchaser. 
i  placing  of  the  mortgage  in  tiie 
the  levying  officer  wlU  not  dispense 
lecesslty  of  baring  the  three  pers<ms 
0  make  an  express  consent  that  the 
prest  in  the  property  be  sold.  See 
Golquitt,  66  Ga.  113;  Hynds  Mfg. 
lesby  &  Meador  Grocery  Co.,  supra. 
IS  no  consent  In  the  present  case 
entire  interest  In  the  property  be 
for  this  reason  De  Vaughn  could 
the  fund  In  court  on  his  mortgage, 
IS  unforeclosed  at  the  date  of  the 
The  rights  of  the  parties  are  to  be 
id  as  they  existed  on  the  day  of 
,  as  on  that  day  the  mortgage  of 
tin  was  unforeclosed,  a  subsequent 
e  will  not  be  allowed  to  place  De 
D  any  l)etter  position,  or  in  any  way 
re  with  the  rights  of  Byrom  as  they 
stabllshed  by  the  transaction  that 
£  on  the  day  of  sale, 
e  being  no  evidence  that  Byrom  in 
misled  De  Vaughn  aa  to  his  rights, 
t  would  be  Inequitable  for  him  to 
his  strict,  legal,  technical  rights  in 
IT,  the  Judge  did  not  err  in  award- 
fund  to  blm.  Judgment  affirmed, 
istlcea  concurring,  except  FIBHt 
account  of  alcfcneia. 


DEBNAM  T.  SOUTHERN  BELL  TEL.  CO. 

(Supreme  Court  of  North  Carolina.  June  7, 
1900.> 

REMOVAL  OF  CAUSES  —  FOREIGN  tOORPORA- 
TIONS— ACTIONS  AGAINST— FEDERAL  QUBS- 
TlONa-CONSTITUTIONAL  LAW. 

1.  The  refusal  to  permit  a  foreign  corporation 
which  has  become  a  domestic  corporation,  in 
pursuance  of  Pub.  Laws  1809,  c.  62,  to  remove 
an  action  agninst  it  for  pci-sonal  injuries  to  a 
f(>doral  court,  does  not  abridge  its  privileges 
and  immunities  as  a  citisen  of  the  United 
States,  or  deprive  it  of  its  property  without  due 
process  of  law,  and  of  the  equal  protection  of 
the  laws,  as  guarantied  by  uie  United  States 
constitntioQ. 

2.  The  Btate  court  cannot  be  deprived  of  its 
jurisdiction  by  the  mere  filing  oC  a  petition 
regniar  In  form  for  removal  to  a  federal  court, 
but  the  petition  for  removal,  taken  in  con- 
nection with  the  complaint,  mnst  show  a  prima 
facie  right  of  removal,  and,  If  defendant  does 
not  show  a  prima  facie  right,  the  state  court 
may  retain  tne  cause  for  further  proceedings.  . 

3.  Pub.  Laws  1809,  c.  62,  S  1.  provides  that 
every  foreign  telephone  company  desiring  to  do 
business  in  North  Carolina  shall  l>ecome  a  do- 
mestic corporation  by  filing  with  the  secretary 
of  state  copies  of  Its  charter  and  by-laws, 
duty  autheuticated.  Section  8  provides  that, 
when  such  corporation  has  complied  with  such 
act,  it  shall  immediately  become  a  corporstion 
of  the  state,  and  shall  enjoy  all  the  pririlegeH 
and  be  subject  to  the  liability  of  state  corpo- 
ratiouH.  as  if  it  had  been  originally  created 
under  the  state's  laws,  and  may  sne  and  be 
sued  in  the  state  courts.  Beld,  that  a  foreign 
telephone  company,  on  compliance  with  such 
act,  becomes  a  domestic  corporation,  and  not 
a  mere  licensee  to  do  business  in  the  state. 

4.  A  foreign  corporation,  which  has  become  a 
domestic  corporation  by  compliance  with  FuL. 
Laws  1890,  providing  the  manner  In  which 
forei^  corporations  may  become  domestic  cor- 
porations, cannot  remove  the  cause  to  the 
United  States  circuit  court  when  sued  by  a 
citizen  as  a  North  Carolina  corporation  on  n 
cause  of  action  which  discloaea  no  federal 
questions. 

Faircloth,  C.  J.,  and  Furches,  J.,  dissenting. 

Appeal  from  Bui>erior  court,  Durham  coun- 
ty; Brown,  Judge. 

Action  by  Walter  K.  Debnam  against  the 
Southern  Bell  Telephone  Company.  From 
an  order  denying  its  petition  for  removal  to 
the  circuit  court  of  the  United  States,  de- 
fendant appeals.  Affirmed. 

Bobert  C.  Stnmg,  for  anwllant  Boone, 
Bryant  &  Biggs,  for  appellee. 

DOUGLAS.  J.  This  l8  an  action  brought 
to  recover  damages  suataloed  by  the  plalo- 
tur  through  the  alleged  negligence  of  the 
defendant  In  apt  time,  and  without  filing 
an  answer,  the  defendant  tiled  Its  petition 
for  removal  to  the  circuit  court  of  the  United 
States.  The  complaint  alleges  "that  the  de- 
fendant Is  a  corporation  duly  organized  and 
to  doing  busInesB  In  North  Carolina,  and  has 
become  and  Is  a  domestic  corporation  nnder 
the  laws  of  said  state."  There  Is  no  other 
allusion,  express  or  implied,  In  the  complaint 
as  to  Its  having  em  been  Incorporated  In 
any  other  state. 

The  affidavit  npon  wblcb  the  petttlim  Is 
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ba^ed  1b  as  follows:  "O.  A.  Dozler,  first  be- 
ing duly  sworn  by  me,  maketb  oatb  that  the 
Southern  Bell  Telephone  &  Telegraph  Com- 
pany Is  a  corporation  under  and  by  virtue 
of  the  laws  of  the  state  of  New  York,  and 
that  none  of  Its  Incorporators,  stockholders, 
or  directors  are  residents  or  resident  of  the 
state  of  ^'o^th  Carolina,  or  citizens  or  citi- 
zen of  said  state  of  North  Carolina,  nor  are 
any  citizen  or  citizens  of  the  state  of  North 
Carolina  Interested  In  said  company.  Fur- 
ther, that  none  of  said  incorporators,  or 
their  successors  or  stockholdera  or  directors, 
have  ever  been  citizens  or  citizen  or  resi- 
dents or  resident  of  said  state  of  North  Caro- 
lina, nor  have  any  citizen  or  citizens  of 
North  Carolina  ever  had  an  Interest  in  said 
corporation.  (2)  That  having  very  valuable 
property  In  North  Caroiina  at  the  present 
time,  and  st  and  before  and  after  the  meet- 
ing of  the  general  assembly  of  North  Caro- 
lina, during  the  year  A.  D.  1899,  It  was 
forced,  for  the  protection  of  Its  said  prop- 
erty, which  it  had  bunt  and  constructed  In 
said  North  Carolina  under  authority  of  its 
laws,  to  file  its  charter  under  the  direction 
of  'An  act  to  provide  a  manner  In  which  for- 
eign corporations  may  become  domestic  cor- 
porations,' ratified  by  said  general  assembly 
on  the  10th  day  of  February,  A.  D.  1899; 
further,  that  It  submits  that  the  filing  of  Its 
said  charter,  as  aforesaid,  did  not  operate  to 
make  It  a  citizen  of  the  said  state  of  North 
Carolina.   O.  A.  Oozler.  Manager." 

The  act  referred  to  Is  chapter  62,  Pub. 
Laws  1890,  ratified  on  the  lOtb  day  of  Feb- 
ruary. 1899.  The  essential  features  of  said 
act  are  fts  follows: 

Section  1  provides  that  every  telegraph, 
telephone,  express,  Insurance,  steamboat, 
and  railroad  company  organized  under  tbe 
laws  of  any  otlier  state  or  government,  de- 
siring to  carry  on  any  business  in  this  state, 
shall  become  a  domestic  corporation  by  filing 
in  the  office  of  the  secretary  of  state  copies 
of  Its  charter  and  by-laws,  duly  aotbentl- 
cated. 

Section  2,  that  all  parts  of  charter  or  by- 
laws In  contravention  of  the  laws  of  this 
state  shall  be  null  and  void  In  this  state. 

"Sec.  3.  That  when  any  such  corporation 
shall  have  complied  with  the  provisions  of 
this  bH  above  set  out,  it  shall  thereupon 
Immediately  become  a  corporation  of  this 
state,  and  shall  enjoy  the  rights  and  privi- 
leges sad  be  subject  to  tbe  llabll)^  of  cor- 
porations of  this  state  the  same  as  If  such 
corporation  had  been  originally  created  by 
the  laws  of  this  state.  It  may  sue  and  be 
sued  In  all  courts  of  this  state  and  shall  be 
sobject  to  the  Jurisdiction  of  the  courts  of 
this  state  as  fully  as  if  such  corporation 
were  originally  created  under  the  laws  of 
tbe  state  of  North  Carolina. 

"Sec.  4.  That  on  and  after  the  first  day 
of  June,  eighteen  hundred  and  ninety-nine,  it 
shall  be  unlawful  for  any  such  corporation 
to  do  bntlnew  or  to  attempt  to  do  business 


In  this  state  without  having  folly  oon^Ued 

with  tbe  requirements  of  this  act" 

Section  5  provides  tbe  penalty  for  violat- 
ing any  provision  of  this  act  and  the  method 
of  its  collection. 

"Sec.  6.  No  such  tareign  corp<Hntlon  Is  al- 
lowed to  sue  In  the  courts  of  this  state  un- 
less domesticated. 

"Sec.  7.  No  such  foreign  corporation  men- 
tioned In  the  preceding  section  of  this  act, 
shall  be  allowed  to  enter  into  a  contract 
In  the  state  of  North  Carolina  on  or  after 
the  first  day  of  Jun^  eighteen  hundred  and 
ninety-nine,  nor  shall  any  such  contract  here- 
tofore or  hereafter  made  or  attempted  to  be 
made  and  entered  Into  by  such  corporatiw 
In  the  state  of  North  Carolina  be  enforced 
by  such  corporation  unless  such  corporation 
shall  on  or  before  the  first  day  of  June, 
1800,  become  a  domestic  corporation  under 
and  by  virtue  of  the  laws  of  North  Caro- 
lina." 

'  Section  8  prescribes  the  penalty  for  any 
foreign  corporation  doing  business  In  tbU 
state  without  domestication. 

Tbe  court  below  denied  the  defendant's 
motion  to  remove  on  the  grounds  "(1)  that 
the  petition  Is  defective  on  its  face;  (2)  that, 
considering  the  afildavlt  aforesaid  filed  by 
defendant  along  with  its  petition,  the  de- 
fendant is  a  corporation  of  the  state  of 
North  Carolina." 

The  defendant  excepted,  and  appealed,  as- 
signing, among  other  errors,  including  that 
of  citizeiuhlp,  the  following:  That  the 
"opinions,  conclusions,  and  adjudication  of 
the  court  below  were  erroneous,  (a)  the  same 
being  repugnant  to  article  1,  S  8,  of  the  con- 
stitution of  the  United  States,"  as  well  as 
various  statutes  enumerated;  "(b)  also  re- 
pugnant to  article  14,  {  1,  of  the  constitution 
of  the  United  States,  in  that  the  state  of 
North  Carolina,  In  enforcing  the  said  'An 
act  to  provide  a  manner  in  which  foreign 
corporations  ma^  become  domestic  corpora- 
tions,' abridges  tbe  privileges  and  Immuni- 
ties of  this  defendant,  a  citizen  of  the  United 
States,  and  deprives  this  defendant  of  its 
property  without  due  process  of  law,  and 
deprives  It  of  the  equal  protection  of  tbe 
laws;  wherein  was  drawn  in  question  the 
validity  of  the  said  statutes  and  authority 
exercised  thereunder,  and  the  validity  of  a 
statute  of  said  North  Carolina,  on  the  gronnd 
of  repugnancy  to  tha  constitution  of  the 
United  States;  and  also  the  construction  of 
above-named  clauses  especially,  and  other 
clauses  of  said  United  States  constitution 
and  said  United  States  statutes." 

The  question  of  diverse  citizenship  Is  the 
only  one  presented  by  the  record,  but  wc 
win  briefly  notice  the  remaining  contentions. 

Article  1,  f  8,  Const  U.  3..  is  a  very  com- 
prehensive section,  and,  as  tbe  particular 
repugnancy  was  not  pointed  out  to  us  on 
the  argument  we  are  at  a  loss  bow  to  an- 
swer it  further  than  to  say  we  see  no  merit 
in  the  defendant's  contoitlon.  W«  oaanot 
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nd  how  a  refusal  to  permit  a  do- 
orporation  to  remove  an  action  for 
Injury  "abridges  the  prfTlleges  and 
tes  of  this  defendant"  as  "a  citizen 
Inlted  States."  We  are  equally  un- 
admlt  that  a  trial  In  the  courts  of 
e  Ipso  facto  "deprives  this  defend* 
ts  property  without  due  process  of 
I  deprives  It  of  the  equal  protection 
aws."  We  prMume  that  these  as- 
ts  of  error  are  Intended  to  be  taken 
ction  with  those  that  follow,  and  are 
I  legal  Inferences  from  the  alleged 
'  removal.  The  questions  argued 
ise  arising  from  alleged  diverse  clti- 
and  the  supposed  existence  of  such 
il  question  as  would  prevent  our 
upon  the  legality  of  removal, 
lut  Just  to  say  that  they  were  ably 
both  orally  and  by  brief.  The  de- 
contends  that,  while  the  cause  of 
oes  not  raise  n  federal  question  in 
7,  the  petition  for  removal  does  raise 
1  question,  to  wit,  the  right  of  re- 
rhtch,  of  Itself,  ousts  the  Jurisdiction 
ttate  courts.  In  other  words,  that, 
er  what  may  be  the  nature  of  the 
I  defendant  can  absolutely  stop  all 
proceedings  In  the  state  courts  by 
petition  for  removal,  and  that  the 
urts  cannot  pass,  even  In  the  first 
upon  their  own  jarlsdictlon,  provld- 
tbat  the  petition  la  regular  In  form, 
•r  how  apparent  may  be  its  easentlal 
validity. 

nnot  think  that  this  Is  the  law.  No 
A  a  right  to  abandon  its  own  lawful 
Ion  when  properly  Invoked,  any  more 
has  to  Infringe  upon  the  exclusive 
lount  Jurisdiction  of  another  tribunal, 
e  court  clearly  has  original  Jnrlsdic- 
:lie  action  at  bar,  subject  to  be  de- 
y  the  defendant's  right  of  removal, 
right  exists.  Such  existing  right  of 
may  be  waived  by  the  defendant,  or, 
t  Is  lost  If  not  claimed  In  apt  time 
itrlct  accordance  with  the  terms  of 
ite.  The  petition,  taken  in  connec- 
1  the  complaint,  must  show  a  prima 
:ht  of  removal;  In  which  event  it 
luty  of  the  state  court  to  grant 
r  of  removal,  and  stay  all  further 
igs.  If  the  defendant  does  not  show 
facie  right.  It  Is  the  duty  of  the  state 

retain  the  cause  for  such  further 
]gs  as  may  be  proper.    It  Is  not  a 

of  discretion  for  either  tribunal, 
of  absolute  right.  Involving  the  vital 
Inrisdictlon;  and  the  relinquishment 
llL-tlon  by  one,  or  its  assuutptlon  by 
r,  would  not  confer  the  right  of  re- 
'  it  did  not  already  exist.  It  would 
at,  for  the  purposes  of  the  motion, 

facts  are  properly  determinable  by 
ral  courts;  but  tbe  principle  Is  fully 
»d  by  the  supreme  court  of  the 
States  that  '^he  state  conrt  Is  not 

to  let  go  Its  JuriBdlctlon  antll  a 


case  Is  made  which,  upon  Its  face,  shows  that 
the  petitioner  can  remove  the  cause  as  a  mat- 
ter of  right*'  Removal  Oses,  l<tO  V.  S.  457, 
474.  25  L.  Ed.  S^;  Amory  v.  Amory,  95 
U.  S.  186,  24  L.  Ed.  428;  Yulee  T.  Vose,  90 
U.  S.  530,  546,  25  L.  Ed.  355;  Stone  T.  South 
Carolina,  117  U.  S.  430,  462,  «  Sup.  Ot.  790. 
29  L.  Ed.  062;  Howard  T.  Railway  Co.,  122 
N.  C.  044.  0B3,  9M,  29  S.  E.  778;  Bradley  v. 
Railroad  Co.,  110  N.  C  744,  and  Appendix, 
918,  26  S.  E.  109.  It  has  also  been  held  that 
"the  circuit  court  of  the  United  States  has 
no  jurisdiction,  either  original  or  by  re- 
moval from  a  state  court,  of  a  suit  as  one 
arising  under  the  constitution,  laws,  or 
treaties  of  the  United  States,  unless  that  a.^ 
pears  by  the  plalntlfTs  statement  of  his  own 
claim."  Tennessee  t.  Bank  of  Commerce, 
162  U.  S.  4&4,  14  Sup.  Ct.  654,  38  L.  Ed.  511. 
In  this  case  occurs  the  following  significant 
words,  on  page  4<>2,  152  U.  8.,  page  657,  14 
Sup.  Ct..  and  page  614.  88  L.  Ed.:  "The 
change  Is  In  accordance  with  tbe  general  pol- 
icy of  these  acts,  manifest  upon  their  face 
and  often  recognized  by  this  court,  to  con- 
tract the  jurisdiction  of  the  drcnlt  courts  of 
the  United  States." 

If  the  state  court  wrongfully  denies  the  pe- 
tition, the  defendant  can  remain  and  defend 
himself  In  the  state  court  without  losing  his 
right  of  removal.  He  can  appeal  from  such 
denial,  and  can  eventually  take  his  writ  of 
error  to  the  supreme  court  of  the  United 
States,  ^here  the  question  will  be  finally 
determined.  Until  such  determination  we 
cannot  be  required  to  surrender  what  ap- 
pears to  us  to  be  our  rightful  jurisdiction. 
What,  under  such  circumstances,  may  be 
the  rights  and  duties  of  the  parties  In  the 
federal  courts  It  Is  not  for  us  to  determine. 

In  the  case  at  bar  there  are  really  no  dis- 
puted facts,  the  only  question  being  the 
constnictlon  of  the  said  act  of  February  10, 
180i>.  We  must  therefore  determine  (1) 
whether  said  statute  has  the  effect  of  mak- 
ing the  defendant  a  domestic  corporation 
as  distinguished  from  a  mere  licensee;  and 
(2)  what  Is  Its  fnrther  effect  under  tbe  United 
States  statutes  of  removal.  It  Is  well  set- 
tled that  a  corporation,  being  a  mere  creature 
of  the  law.  has  no  legal  existence  outside 
of  the  sovereignty  that  created  It,  except 
in  so  far  as  it  may  be  recognized  by  the  so- 
called  "law  of  comity."  The  rule  of  comity 
—for  It  is  nothing  more  than  a  rule—is  of 
such  general  acceptance  as  to  carry  with  It 
the  presumption  of  Its  existence;  but  this  is 
a  more  presumption,  which  may  be  rebutted 
by  any  act  of  the  legislative  power  which 
may  amount  to  Its  express  of  Implied  re- 
pudiation. Foreign  corporations  may  be  en- 
tirely excluded  by  any  state,  or  may  be  ad- 
mitted upon  any  terms  and  conditions  that 
are  not  repugnant  to  the  constitution  and 
laws  of  the  United  States. 

The  nature  aii6  status  of  a  foreign  corpora- 
tion are  so  well  stated  In  Paul  v.  Vlrglni.i, 
76  U.  8.  168.  19  L.  Ed.  867,  that  mr  own 
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views  can  but  IM  erffnaaeA  by  u  eztmded 
quotation.  The  court  aayi  on  page  180^  76 
U.  S.,  and  page  860^  10  L.  £d.:  "But  tlie 
priTllegea  and  immunities  secured  to  cttliau 
of  eadi  state  In  the  seTeral  atatea,  by  the 
proTtalon  In  question,  an  those  ^rllegn 
and  Immunities  whldi  are  common  to  the 
cltlzena  In  the  latt»  states  under  their  eou- 
atltntiGn  and  laws  by  virtue  ot  their  being 
citlaens.  Special  prlvHeges  mjoyed  by  dtl- 
sens  in  their  own  states  are  not  secured  In 
other  states  by  this  prorltdon.  It  was  not 
intended  by  the  provision  to  give  to  tiie  laws 
of  one  state  any  operation  In  other  states. 
They  can  have  no  such  <^ratlon,  except  by 
the  permissloUt  express  or  Imfdleid,  of  those 
states.  The  special  jpriTUeges  which  they 
confer  must,  therefore,  be  enjoyed  at  home, 
unless  the  assent  of  other  states  to  their 
enjoyment  therein  be  given.  Now,  a  grant 
of  corporate  existence  la  a  grant  of  i^edal 
iwlTilegea  to  the  c<HiKVators,  enabling  them 
to  act  for  certain  designated  purposes  as  a 
idngle  Individual,  and  exempting  them  (un- 
less otherwise  q^ecially  provided)  from  In- 
dividual UablUly.  The  corporation,  being  the 
mere  creation  of  local  law,  can  have  no  legal 
existence  beyond  the  limits  of  the  sovereignty 
where  created.  As  said  by  this  court  in  BanlE 
V.  Barle,  18  Pet  519,  10  U  Ed.  274,  'It  must 
dwell  In  the  place  of  Its  creation,  and  cannot 
migrate  to  another  sovereignty.'  The  recog- 
nition of  Its  Kistence,  even  by  other  states, 
and  the  enforcement  of  ItB  contracts  made 
tbereln,  depend  purely  upon  the  comity  of 
those  states,-— a  coml^  which  Is  neyer  ex- 
tended where  the  existence  of  the  corpora- 
tion or  the  exercise  of  its  iwwers  are  preju- 
dicial to  their  Interests  w  repugnant  to  their 
policy.  Having  no  absolute  right  of  recog- 
nition In  other  states,  but  depending  for  such 
recognition  and  the  enforcement  of  Its  era- 
tracts  niwn  Iheir  assent,  it  follows,  as  a 
matter  of  course,  that  such  assent  may  be 
granted  nptm  such  terms  and  condlttms  as 
those  atates  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation 
entirely.  They  may  restrict  Its  business 
to  particular  localities,  or  they  may  exact 
such  security  for  the  performance  of  Its  con- 
tracu  with  their  citlzem  as  In  their  Judg- 
ment will  best  promote  the  public  Interest. 
.The  whole  matter  rests  In  their  discretion. 
If.  on  the  other  hand,  the  provision  of  the 
constltutloa  could  be  construed  to  secure  to 
citisens  of  each  state  in  other  states  the  pe- 
culiar privileges  conferred  by  their  laws,  an 
extraterritorial  operation  would  be  given  to 
local  l^slatlon  utterly  destructive  of  the 
Independence  and  the  harmony  of  the  states. 
At  the  present  day  corporations  are  multi- 
plied to  an  almost  Indefinite  extent.  There 
is  scarcely  a  business  pursued  requiring  the 
expenditure  of  large  capital,  or  the  union  of 
large  numbers,  that  is  not  carried  on  by  cor- 
porations. It  Is  not  too  much  to  say  that 
the  wealth  and  business  of  the  country  are 
to  a  great  extent  contndled  by  them.  And 


If,  when  composed  of  dtlsena  at  one  state, 
their  corporate  powers  and  ftanchlses  could 
be  exercised  In  other  states  without  restric- 
tion, it  Is  eav  to  see  that  with  thft  advan- 
tagea  thus  possessed  the  most  Invortant  busi- 
ness of  those  states  would  so<Hk  pass  Into 
their  hands.  The  principle  business  of  emy 
state  would.  In  fact,  be  con^Iled  by  cor- 
porations  created  by  other  states." 

This  able  ophilm,  coming,  without  dissent, 
from  the  court  of  last  resort,  clearly  lays 
down  the  nnderlyhtg  prtaudples  originating 
and  governing  the  statute  now  under  consid- 
eration. The  dangera  thweln  pointed  out 
have  become  too  fully  realised  to  be  kmger 
Ignored,  and  are  greatly  aggravated  by  the 
open  poUcy  adopted  by  certain  states  of  char* 
terlng  corpwatlons  with  almost  unlimited 
powers  for  the  sole  purpose  of  transacting 
business  In  other  states.  So  Car  has  this 
gone  that  we  have  merchants  In  this  state 
who,  having  failed  as  a  partnership,  subse- 
quently IncorptHated  under  the  laws  of  an- 
other state,  and  Immediately  resumed  their 
same  old  buslnon,  at  the  same  old  stand.  In 
the  state  of  their  life-long  residence,  with  all 
the  prlvll^ies  and  Inmiunltles  of  a  fweign 
corpoiatlon. 

It  seems  to  be  well  settled  that  whUe  a 
state  can.  In  Ita  discretion,  absolutely  pro- 
hibit a  foreign  cOTjioratlfHi  from  transacting 
any  business  within  Ita  binders,  it  cannot  Im- 
pose condltlotta  that  are  repugnant  to  the  con- 
stitution and  laws  of  the  United  States. 
Such  would  be  any  provision  requiring  a  for- 
eign corpomtlon  to  surrender  tx  agree  to 
waive  its  right  vt  removal  to  tite  federal  courts 
as  a  omdltlon  precedrat  to  obtaining  license. 
Nor  can  a  state  forbid  a  fordgn  corporation, 
as  such,  from  removing  its  causes  when  oth- 
erwise entitled  to  do  so.  Insursnce  Co.  t. 
Morse,  20  Wall.  446,  4C0,  22  U  Xd.  866;  Pa- 
cific Go.  v.  Denton.  146  U.  &  202,  207,  18 
Sup.  Otr  44.  86  L.  Ed.  877;  Barron  v.  Bum- 
side,  m  U.  8.  186,  200;  7  Sup.  Ct  8S1.  SO  Ii. 
Ed.  016,  and  cases  therein  cited. 

Oonstruing  the  act  of  February  10,  1880. 
now  under  consideration,  as  a  North  Caro- 
lina statute,  it  is  dear  to  us  that  the  legis- 
lative intent  was  not  to  grant  a  mere  license 
under  which  foreign  corporations  might  dc 
business  In  thla  state,  but  to  require  all  such 
corporations  to  become  d<»nestlc  corporations, 
either  by  reincorporation  or  adoption.  What- 
ever the  process  may  be  called,  the  Intmt  of 
the  act,  as  as  ita  legal  effect,  vras  to 
make  all  corporations  complying  with  Its 
conditions  domestic  corporations  of  the  state 
of  Xortta  Carolina.  Ita  effect  was  to  car- 
ter, and  not  to  license. 

But  It  is  argued  that  the  act  has  attempted 
to  create  a  domestic  corporation,  not  out  of 
natural  persons,  but  out  of  a  foreign  corpo- 
ration, that  has  no  natural  or  legal  existence 
in  this  state.  This  Is  only  partially  correct. 
Whatever  may  be  the  wording  of  the  act  Its 
effect,  as  well  as  legal  intent  is  to  create  a 
domestic  corporation  out  of  the  stockholders 
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'orelgn  corporation.  Perhaps  It  would 
er  to  say  thut  It  enables  the  stock- 
of  a  foreign  corporation  to  become 
>stic  corporation,  with  the  same  capl- 
ck  and  Identical  powers,  prlvUegeft,  . 
ligations. 

1.  it  is  said  that  the  act  requires  a 

corporation  to  file  Its  foreign  charter 
-laws;  bat  this  is  done,  not  as  recog- 
tbe  legal  validity  of  anch  charter,  but 
iltely  ascertain  the  powers  to  be  con- 

whlcb  can  never  exceed  those  per- 
by  the  constitution  and  laws  of  this 
In  fact,  as  a  foreign  corporation,  bar- 
legal  existence  In  this  state,  can  never 
thing  more  than  a  licensee,  express  or 
,  It  would  seem  that  it  could  become 
Stic  corporation  only  by  some  form  of 
1.  Because,  in  building  a  house,  a 
Ay  use  some  timbers  hewn  by  some 
e,  he  is  none  the  less  the  builder  of 
nse;  and  the  defendant  is  none  the 

North  Carolina  corporation  because 
78  permit  it  to  use  its  New  York  char- 
1  by-laws  simply  for  the  purpose  of 
Ing  the  extent  of  its  powers  acquired 
ue  of  our  incorporation, 
ay  be  said  that  this  is  an  artiflclal 
ction.  but  so  is  the  entire  existence 
-poratlon.  In  Railroad  Oo.  v.  Wheeler, 
£,  286.  297,  17  L.  Ed.  130,  Chief  Jus- 
&ney,  speaking  for  the  court,  says: 
true  that  a  corporation  by  the  name 
yle  of  the  plalntltT  appears  to  have 
lartered  by  the  ttates  of  Indiana  and 
lothed  with  the  same  capacities  and 
,  and  intended  to  accomplish  the  same 
,  and  it  Is  spoken  of  In  the  laws  of 
tes  as  one  corporate  body,  exercising 
ne  powers  and  fulflUIng  the  same  du- 

both  states.   Yet  It  has  no  legal  ex- 

in  either  state,  except  by  the  law  of 
te.  And  neither  state  could  confer  ou 
rporate  existence  in  the  other,  nor  add 
llmlnlsh  the  powers  to  be  there  exer- 

It  may.  Indeed,  be  composed  of  and 
Dt,  under  the  corporate  name,  the  same 

persons.  But  the  legal  entity  or  per- 
hlch  exists  by  force  of  law,  can  have 
itence  beyond  the  limits  of  the  state 
•reignty  which  brings  it  Into  life  and 

it  with  its  faculties  and  powers." 
Nashua  &  L.  R.  Corp.  v.  Boston  ft  L. 
).,  138  U.  S.  356,  373.  10  Sap.  Ct.  1004, 
Sd.  368.  the  court  said:  "Identity  of 
powers,  and  purposes  does  not  create 
itlty  of  origin  or  existence,  any  more 
her  statutes,  alike  In  language,  passed 
ercnt  legislative  bodies,  can  properly 
1  to  owe  their  existence  to  lx>th.  To 
Btute.  and  to  the  corporation  created 
here  can  be  but  one  legislative  pater- 

ourse,  all  mcb  <^rtered  rights  are 
the  win  of  the  legislature,  and  under 
8,  I  1,  Const,  "may  be  altered  from 
>  time  or  repealed."  A  mere  license 
16  S.E.-18 


is  admittedly  revocable  ac  any  time,  not 
reaching  the  dignity  of  a  charter. 

Having  thus  decided  that  the  act  in  ques- 
tion does  not  license,  or  pretend  to  license, 
but  in  legal  intention  and  effect  creates,  a 
dom«itic  corporation,  we  come  to  the  final 
question,  whether  a  corporation  so  domesti- 
cated can  remove  an  action  into  the  federal 
courts  solely  by  virtue  of  its  prior  incorpo- 
ration by  some  other  state.  In  the  case  at 
bar  the  defendant  voluntarily  look  advan- 
tage of  the  act,  and  became  a  domestic  cor- 
poration, certainly  as  far  as  that  act  could 
make  It  so.  It  held  Itself  out  to  the  people 
of  North  Carolina  as  a  domestic  corporation, 
In  order  to  obtain  tbeir  business,  and  at  the 
same  time  evade  the  penalties  attaching  to 
the  transaction  of  any  business  by  a  for- 
eign corporation  after  all  comity  bad  b<H>a 
withdrawn  by  legislative  authority.  The 
plaintlfT  has  sued  the  defendant  as  a  domes- 
tic corporation  of  this  state,  and  in  that  ca- 
pacity only,  and  states  a  cause  of  action  that 
presents  no  element  whatsoever  of  a  federal 
question.  He  simply  seeks  to  recover  dam- 
ages for  personal  injuries  Inflicted  upon  him 
by  the  defendant's  servants,  who  dropped 
an  Iron  bar  upon  his  head  while  he  wns 
walking  the  public  streets  of  an  Incorporated 
city.  Admitting  that  the  defendant  exists 
In  a  dual  cai>acity  as  a  corporation  under  the 
laws  of  New  York  as  well  as  of  North  Caro- 
lina, the  plaintiff  elected  to  sue  It  in  the  lat- 
ter capacity.  In  fact,  we  do  not  see  how 
be  could  well  have  sued  it  In  any  other  ca- 
pacity. Forbidden  by  law  to  do  any  busi- 
ness as  a  foreign  corporation,  and  holding 
Itself  out  as  a  domestic  corporation,  was  not 
the  plaintiff  forced  to  presume  that  he  wns 
injured  by  the  defendant  in  the  transaction  * 
of  Its  business  as  a  domestic  corporation? 
Is  It  not  a  legal  presumption  that  the  defend- 
ant was  acting  In  that  capacity  In  which  alone 
it  could  lawfully  transact  any  business?  It 
seems  that  if  the  defendant  bad,  as  plain- 
tiff, been  seeking  to  enforce  a  lawful  cause 
of  action,  It  might  have  brought  suit  In  the 
federal  courts  by  electing  to  sue  as  a  New 
York  corporation.  We  do  not  see  bow  it 
could  have  sued  In  the  federal  courts  as  a 
domestic  corporation,  nor  could  It  have 
brought  suit  In  the  state  courts  as  a  for^gn 
corporation,  because,  as  a  purely  foreign  cor- 
poration. It  has  now  no  legal  existence  in  the 
state  of  North  Carolina. 

Recognizing  the  fact  that  this  is  a  ques- 
tion wbosti  ultimate  determination  rests  with 
the  supreme  court  of  the  United  States,  we 
have  carefully  examined  its  reports,  and  have 
endeavored  to  reconcile  our  decision  with  Its 
(q;)lnIons.  We  think  they  are  entirely  con- 
sistent The  facts  In  the  case  at  bar  seem 
identical  with  those  In  Memphis  ft  C.  R.  Co. 
T.  Alabama,  107  II.  S.  581,  2  Sup.  Ct  432,  27 
L.  Bd.  518.  The  beadnote  of  that  case,  writ- 
ten by  Mr.  Justice  Gray,  who  also  wrote  the 
opinion.  la  as  follows:   "Hie  Memphis  ft 
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Chai'leatoD  Railroad  Company  Is  made,  by 
the  Btatutea  of  Alabama,  an  Alabama  corpo- 
ration; and,  although  previously  tncorporated 
In  Tennessee  also,  cannot  remove  Into  the 
circuit  court  of  the  United  States  a  snlt ' 
brought  against  it  In  Alabama  by  a  citizen 
of  Alabama."  The  opinion  says,  on  page 
6SS:  "I'he  defendant,  being  a  corporation  of 
the  state  of  Alabama,  has  no  existence  In  this 
State  as  a  legal  entity  or  person,  except  un- 
der and  by  force  of  Its  Incorporation  by  this 
state,  and,  although  also  Incorporated  In  the 
Btate  of  Tennessee,  must,  as  to  all  its  doings 
within  the  state  of  Alabama,  be  considered 
a  citizen  of  Alabama,  which  cannot  sue  or 
be  sued  by  another  citizen  of  Alabama  In  the 
pourts  of  the  United  States,"— citing  Railroad 
Co.  T.  Wheeler,  1  Black,  286,  17  L.  Ed.  130; 
Railway  Co.  v.  Whltton,  13  WaD.  270.  283,  20 
L.  Ed  ."iTl. 

'  If  this  be  the  law,  then,  we  are  compelled 
to  bold  In  the  cose  at  bar  that  the  defendant, 
being  a  corporation  of  the  state  of  North 
Obrollna,  has  no  existence  tn  this  state  as  a 
legal  entity  or  person,  except  under  and  by 
force  of  Its  Incorporation  by  this  state;  and. 
although  also  Incorporated  In  the  state  of  New 
TorL,  must,  as  to  all  Its  doings  within  the 
state  of  North  Carolina,  be  considered  a  cit- 
izen of  North  Carolina,  which  cannot  when 
sued  by  another  citizen  of  North  Carolina, 
remove  the  caase  Into  the  courts  of  the  Unit- 
ed States.  It  is  rare  that  a  precedent  so  ex- 
actly fits  that  the  case  under  consideration 
can  be  decided  by  the  adoption  of  a  single 
sentence  from  the  opinion  of  the  dted  case 
with  a  mere  change  of  names.  Has  that  case 
been  overruled  or  modified?  Not  so  far  as 
we  can  see;  certainly  not  in  express  terms. 
Dor  by  necessary  Implication,  In  any  case  that 
has  been  cited  to  us  or  that  we'  have  been 
able  to  find.  On  the  contrary.  It  has  been  ex- 
pressly cited  with  approval  In  numerous  cases, 
Including  Railway  Co.  v.  James,  161  U.  S.  545, 
650,  10  Sup.  Ct.  621,  40  L.  Bfl.  802.  and  I^uis- 
Tllle,  N.  A.  &  C.  Ry.  Co.  v.  Louisville  Tmat 
Co.,  1T4  U.  8.  552.  581,  19  Sup.  Ct.  817,  43 
Tj.  em.  1081,  so  strongly  relied  on  by  the  de- 
fendant. The  last  case,  which  Is  the  latest 
utterance  of  the  supreme  court  upon  the  sub- 
ject, was  written  by  Mr.  Justice  Gray,  who 
also  wrote  the  opinion  in  Memphis  &  C.  R. 
Co.  V  Alabama,  supra.  Th's  learned  judge 
surely  would  not  bave  expressly  cited  his 
own  opinion  with  approval  if  he  had  Intended 
to  overrule  it  by  Implication.  On  page  662, 
174  U.  S.,  page  821,  10  Sup.  Ct..  and  page 
1067,  48  L.  Ed.,  he  Bays:  "This  court  has 
often  recognized  that  a  corporation  of  one 
state  may  be  made  a  corporation  ot  another 
Btate  by  the  legislature  of  that  state.  In  regard 
to  property  and  acts  within  Its  territorial  JO- 
rladictlon,"— citing  Railroad  Co.  v.  Wheeler. 
1  Black.  286,  297,  17  L.  Ed.  130;  Railroad  Co. 
T,  Harris,  12  Wall.  65,  82,  20  L.  Bd.  854; 
Railway  Co.  v.  Whltton.  13  Wall.  270.  283, 
10  L.  Kd.  571;  Railroad  Co.  r.  Vance,  96  V. 
B.  4S0,  457.  2ft  U  Bd.  762;   Uemphls  ft 


0.  R.  Oo.  V.  Alabama,  107  U.  S.  581,  ' 
Ct  432.  27  L.  Ed.  518;  Clark  v.  Ba 
108  U.  S.  430,  451,  452,  2  Sup.  Ct.  878, 
Ed.  780;  Stone  v.  Trust  Co.,  116  V.  t 
834.  8  Sup.  Ct  334,  388.  1191.  29  L.  Be 
Graham  v.  Railroad  Co.,  118  U.  S.  161 
e  Sup.  Ct  1009,  30  L.  Ed.  196;  M; 
Adm'r  v.  Railroad  Co.,  151  U.  S.  673.  fl 
Sup.  Ct  533.  38  U  Ed.  311.  And  aga 
the  same  page:  "But  this  court  has  rep 
ly  said  that,  In  order  to  make  a  corpo 
already  In  existence  under  the  laws  < 
state  a  corporation  of  another  state,  *tl 
guage  used  must  Imply  creation  or  ad 
in  such  form  as  to  confer  the  power  v 
exercised  over  corporations  by  the  st 
by  the  legrslature,  and  such  allegianct 
state  corporation  owes  to  Its  creator.' 
mere  grant  of  privileges  or  powers  to  It 
existing  corporation,  without  more,  da 
do  this." 

This  clear  and  concise  statement  of  tl 
would  meet  our  unqaallfled  approval, 
If  It  had  come  from  a  different  source 
plying  this  rule  In  Its  strictest  form,  ^ 
clearly  of  opinion  that  the  act  now  und< 
sideratlon  does  not  pretend  to  be  a 
grant  of  privileges  or  powers,"  but  Is, 
gal  intent  and  effect  "a  creation  or  ad 
In  such  form  as  to  confer  the  power  t 
exercised  over  corporations  by  the  st 
by  the  legislature,  and  such  aIleglano< 
state  corporation  owes  to  Its  creator." 
act  says,  in  express  terma.  "that  ever 
phone  *  *  •  company  Incorporate 
ated  and  organized  under  and  by  vli 
the  laws  of  any  state  or  government 
than  that  of  North  Carolina,  desiring  1 
property  or  to  carry  on  business  or  t( 
else  any  corporate  franchise  whatsoe 
this  state,  shall  become  a  domestic  corp( 
of  the  state  of  North  Carolina  by  filing 
"that  when  any  such  corporation  ahal 
complied  with  the  provisions  of  this  act 
set  out  It  shall  thereupon  Immediately  I 
a  corporation  of  this  state  and  shall 
the  rights  and  privileges  and  be  sub, 
the  liability  of  corporations  of  this  sn 
same  as  If  such  corporation  had  bcei 
inally  created  by  the  laws  of  this 
Acts  1890,  c.  62,  S8  1,  3. 

The  distinction  between,  the  case  i 
following  the  opinion  in  Memphis  & 
Co.  V.  Alabama,  and  the  case  of  Lov 
N.  A.  &  C.  Ry.  Co.  v.  Louisville  Tru 
seems  to  be  that  in  the  last  case  the  coi 
ant  being  a  corporation  of  the  state 
diana  by  original  creation,  even  If  also 
poratlon  of  Kentucky  by  adoption,  ele 
sue  In  Its  former  character.  If  It  had 
to  sue  as  a  Kentucky  corporation,  or  so 
had  elected  to  sue  It  In  such  capacity,  i 
could  not  have  been  brought  In  the 
courts  within  the  state  of  Kentucky 
seems  to  appear  from  the  opinion  of  tb 
on  page  5(t3,  174  U.  S..  page  821,  19  S 
and  page  1087,  43  L.  Ed.,  where  the  fo 
language  ii  naed:  "Bat  a  dedakn 
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whether  the  plaintiff  was  or  was 
)rporatlon  of  Kentucky  does  not  ap- 
thls  court  to  be  reqiiired  for  the  dli- 
of  thlB  case,  either  aa  to  the  Jurladlc- 
98  to  the  merits.  Aa  to  the  jurlsdlc- 
)elng  clear  that  the  plaintiff  was  Qrst 
ft  corporation  of  the  state  of  Indiana, 
it  was  afterwards  created  a  corpora* 
he  fltate  of  Kentucky  also.  It  was  and 
X  for  the  pmposes  of  the  jurisdiction 
oartfl  of  the  United  States,  a  citizen 
Lna,  the  state  by  which  it  was  orig- 
'eated.  It  could  neither  have  brought 
a  corp<H'ation  of  both  states  against 
'Btlon  or  other  citizen  of  either  state, 
d  it  have  sued  or  been  sued  as  a  cor- 

of  Kentucky,  In  any  court  of  the 
States." 

ase  of  Memphis  &  C.  R.  Co.  v.  Ala- 
i  so  completely  "on  all  fours"  with 
e  at  bar,  and  has  been  so  often 
recently  approved,  that  further  cita- 
Bm  unnecessary;  hut  the  same  prln- 
clearly  enunciated  In  Martin's  Adm'r 
oad  Co.,  151  U.  8.  673,  14  Sup.  Ct 
L.  Ed.  311.  There  the  court  says  on 
r,  151  U.  S.,  page  635,  14  Sup.  Ct.,  and 
i,  38  L.  Ed.,  that  "a  railroad  corpora- 
ated  by  the  laws  of  one  state  may 
1  business  in  another,  either  by  vlr- 
being  created  a  corporation  by  the 
the  latter  state  also,  as  [citing  cases], 
Irtue  of  a  license,  permission,  or  au- 
granted  by  the  laws  of  the  latter 
'  act  In  that  state  under  Its  charter 
e  former  state  [citing  cases].  In  the 
ernative,  it  cannot  remove  Into  the 
court  of  the  United  States  a  suit 

against  it  In  a  court  of  the  latter 
'  a  citizen  of  that  state,  because  It  Is 
1  of  the  same  state  with  him  [citing 
8  &  C.  R.  Co.  V.  Alabama];  In  the  sec- 
rnatlve.  It  can  remove  such  a  suit,  be- 

Is  a  citizen  of  a  different  state  from 
ntiff." 

leading  text  writers  take  the  same 

the  question.  Thompson,  in  his  elab- 
rork  on  Corporations  (volume  6,  i 
lays:  "We  have  several  times  had 
1  to  examine  into  the  constitution  of 
^cies  of  corporation,  with  the  condu- 
it it  Is  a  domestic  corporation  in  each 
tates  by  whose  legislation,  in  concur* 
■Ith  that  of  other  states.  It  has  been 
This  being  so.  when  It  Is  sued  In  a 
'.  any  one  of  such  states  by  a  citizen 

it  Is  not  entitled  to  remove  the  cause 
irt  of  the  United  States  on  the  ground 
rse  state  citizenship."  To  the  same 
re  Clark,  Corp.  SS  3G-38;  Mor.  Prlv. 

999,  1001;  Desty.  Fed.  Proc.  p.  321; 
Dill.  Rem.  Causes,  S  101. 
!  are  many  other  cases  sustaining  the 

we  have  taken,  but  those  above  cited 
arefuUy  considered  and  ably  written, 
ch  full  citation  of  authority,  that  fur- 
iboratlon  by  us  seems  useless.  We 
iie  opinion  that  as  the  defendant  has 


become  &  dMneatic  corporation  of  the  state 
of  North  Carolina,  and  in  contemplation  of 
law  a  citizen  thereof,  and  as  the  plaintiff 
has  sued  the  defendant  as  a  North  Carolina 
corporation  upon  a  cause  of  action  which  dis- 
closes no  federal  question  whatever,  the  case 
cannot  be  removed  into  the  circuit  court  of 
the  United  States.  Therefore  the  Judgmmt 
of  the  court  below  Is  affirmed.  Affirmed. 

FUKCHES,  J.  It  is  with  hesitation  that 
I  dissent  from  the  well-considered  opinion  of 
the  court,  especially  so  when,  personally,  I 
have  no  objection  to  the  conclusion  arrived  at. 
And  It  may  appear  sti-ange  that  I  dissent  for 
the  reason  that  I  have  an  entirely  different 
conception  of  the  case  from  that  of  the  courL 
If  I  agreed  with  the  court  as  to  who  the  de- 
fendant is,  I  would  agree  with  the  court  In 
Its  conclusion. 

I  do  not  propose  to  enter  into  a  discussion 
of  the  case,  but  simply  to  state  my  position, 
and  some  of  the  reasons  for  my  not  agreeing 
with  the  court;  ai^d  It  is  to  be  regretted  that 
a  case  of  so  much  importance  as  this  should 
be  presented  in  such  a  way  as  to  leave  any 
doubt  as  to  the  very  question  upon  which  I 
think  the  appeal  dependsi 

Is  the  New  York  corporation  or  the  North 
Carolina  coi-poratlon  the  defendant?  The 
summons  does  not  say  which  Is  the  defendant. 
The  complaint  does  not  aay  in  direct  terms 
whether  It  is  the  New  York  corporation  or  the 
North  Carolina  corporation.  But  It  seems  to 
me  that  by  direct  Implication  it  does  aay  that 
it  Is  the  New  York  corporation.  It  says  "that 
the  defendant  Is  a  corporation  duly  organized 
and  is  doing  business  in  North  Carolina,  and 
has  become  and  is  a  domestic  corporation  un- 
der the  laws  of  said  state."  It  is  plainly  stat- 
ed that  the  defendant  is  a  corporation,  and 
that  it  <the  defendant)  has  become  a  domestic 
corporation  under  the  laws  of  North  Carolina. 
So  the  thing  sued  existed  before  it  became 
domesticated.  It  Is  not  the  thing  created  by 
domestication  that  Is  sued,  but  the  thing  that 
existed  before,  and  haa  become  domesticated. 
But.  If  there  was  any  doubt  as  to  this.  It 
seems  to  me  to  be  made  plain  and  certain  by 
the  affidavit  of  O.  A.  Dozier,  which  was  re- 
ceived and  considered  by  the  court  in  passing 
upon  the  motion  to  remove.  He  says  "that 
at  the  time  said  suit  was  begun  and  at  the 
present  time  the  defendant  was  and  still  is 
a  corporation  chartered  by,  and  existing  under 
and  by  virtue  of,  the  laws  of  the  state  of 
New  York."  And  the  court  in  passing  upon 
the  motion  to  remove  says  "that  considering 
the  affidavit  aforesaid  (Dozler's)  filed  by  the 
defendant,  along  with  Its  petition,  the  defend- 
ant Is  a  corporation  of  the  state  of  North 
Carolina."  These  facts  stated  In  the  affidavit 
were  not  denied,  were  considered  by  the 
court,  and  must  be  taken  as  true.  These 
facts  being  true  It  seems  to  me  settles  the 
question,  and  shows  that  it  was  the  New 
York  corporation  which  was  sued.  In  other 
wordB,  there  was  a  latent  ambiguity  (two 
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John  Smltlu),  ana  the  affldavlt  showed  It  waa 
the  New  York  John  which  waa  aued.  But, 
as  it  has  become  domeaticated  under  the  act 
of  1899.  tbe  Judge  held,  aa  a  matter  of  law, 
tliat  the  New  York  corporation  waa  not  mtt- 
tled  to  have  the  case  remored,  because  It  had 
become  a  domestic  corpwatlon.  In  thto  I 
thlidc  he  was  In  error. 

It  18  stated  In  the  (qtlnlon  of  the  court  that 
It  mut  hare  been  tbe  North  Carolina  conK^a- 
tton  whldi  was  sued,  aa  It  la  admitted  that 
the  defeodant  waa  doing  bnainesa  in  North 
Carolina  at  the  time  <a  the  injury,  and  Oiat 
the  New  York  corpcHutlon  had  no  rlf^t  to  do 
buslnesa  In  North  Carolina  after  the  act  ot 
1889  went  Into  effect  I  mibmlt  that  this 
muat  be  an  error.  It  la  tme  that  thfa  act  did 
take  from  tiie  dc^«idant  and  all  other  foreign 
coipotationa  flielr  comity,— thtir  right  to  ea- 
gage  in  bualneas  In  this  state,— unless  tiiey 
compiled  with  that  act  by  becoming  domesti* 
cated.  But  when  they  did  thla  their  right  ot 
comity  waa  restored,  and  the  condualra  itf  the 
court  Is  Incorrect  , 

I  agree  that  a  foreign  ccnporation  may  be- 
come a  North  Carolina  corporation  by  comply- 
ing  with  the  act  of  1889:  Indeed,  there  must 
be  a  fivelgn  corporation  b^ore  this  act  can 
operate.  It  Is  then  made  a  North  Candina 
corporation,  not  by  creatUm,  but  by  adoption. 
But  this  new  corporation  haa  a  new  and  dis- 
tinct entity  from  the  New  York  cocporatltm. 
It  does  sot  bring  the  New  Ywk  corporatlMi 
into  Ncffth  Carolina;  It  cannot  do  this,  be- 
cauae  a  corporation  can  have  no  legal  exist- 
ence or  authority  outside  of  the  state  that 
glTea  it  corporate  life,  exc^  by  the  law  of 
comity.  My  c^lnlon  Is  that  had  the  plaintiff 
sued  the  North  Carolina  corporation,  it  would 
not  have  beea  Nitltled  to  removal,  baaed  on  dl- 
mse  citizenship.  But  as  the  plaintiff  chose  to 
sue  the  New  York  corporation,  the  defendant 
was  entitied,  as  I  think,  to  an  order  of  temovaL 

FAIBOLOTH.  O.  J.,  also  dissents. 


r AISON  T.  GRANDY  et  al. 

(Supreme  Court  of  North  Carolina.  June  7, 

1900.) 

UStTRT— RBPERBB'S  RKPORT— CONST  RUCTION— 
PATMBNT  TO  PATBB-ALLOWANGB  AGAINST 
INDORSEB— PAYOR'S  AGRBBHENT— BPFBOT. 

1.  Where  a  referee's  report  shows  a  certain 
excess  claimed  by  a  payee  of  a  note  over  tbe 
amount  which  the  payor  conceded  to  be  due 
to  have  consisted  of  "improper  charges,"  and 
a  claim  tor  money  paid  tbe  payor's  creditor 
above  what  was  actually  paid,  and  tbe  payor, 
having  paid  the  excess,  alleges  usury,  and 
such  excess  Is  not  otherwise  explained,  ex- 
cept as  a  usurious  charge  growing  out  of  tbe 
payor's  necessities,  the  report  wifl  be  treated 
as  a  finding  of  usury. 

2.  Code,  I  3835,  provides  that  receiving,  re- 
serrlng,  or  charging  an  illegal  rate  of  Interest 
shall  be  deemed  a  forfeiture  of  the  entire  In- 
terest of  the  debt.  Acts  1896,  c.  09,  allows  a 
party  charged  with  usurious  interest  to  plead 
the  fact  as  a  counterclaim.  Held,  tbat  a  payor 
paying  Interest  to  his  payee  which  was  In  fact 


usurious  was  entitied  to  have  the  same  i 
lowed  to  him  on  an  accounting  with  the  i 
dorsee  of  tbe  note,  uotwithstandiog  the  ^lj 
acquiesL-ed  at  the  time  in  the  amount  cUim 
by  the  payee,  for  the  purpose  of  gating  t 
indorsee  to  take  the  note. 

A]H>eal  from  superior  court  Nortluunpt 
county;   Brown,  Judge. 

Action  by  F.  S.  Falaon  against  G.  ^ 
Orandy  and  others  for  an  accounting.  Fn 
a  Judgment  in  favor  of  defendants,  plaini 
appeals.  Modlfled. 

B.  B.  Peebles  and  3IacBae  A  Day,  for  i 
pliant  t.  N.  Hill,  B.  O.  Burton,  and  Prod 
&  Fniden.  for  apprises. 

FAIRCLOTH,  C.  J.  The  transactions  < 
of  which  this  litigation  comes  originated 
1872.  when  the  plaintiff  borrowed  moo 
from  Arps  and  secured  its  payment;  and  at 
claim  became  the  property  of  the  Farme 
Loan  &  Trust  Company  In  1873,  with 
agreement  to  advance  money  and  suppi 
to  tbe  plfUntiff.  In  1881  tbe  trust  com  pa 
transferred  its  claim  to  Ann  D.  Orandy  a 
William  Selden,  and  In  188&  and  1893  1 
latter  named  parties  transferred  their  clal 
to  the  defendants  Grandy  &  Sons,  they  pa 
Ing  the  face  value  of  the  same.  During  tbi 
transactions  numerous  payments,  advanc 
and  charges  were  made;  and  on  March 
1888.  tbe  plaintiff  Instituted  tbis  acti 
against  defendants  for  an  account  of 
aforesaid  dealings  with  Qrandy  ft  So 
There  was  a  reference,  and'  the  referee, 
consent,  was  to  pass  on  the  issues  raised 
the  plea  of  usury,  and  report  his  flndli 
and  rulings  on  tbe  same  with  his  accou 
In  his  report  the  referee  finds  that  In  Mar 
1876,  the  books  of  the  trust  company  Shov 
that  the  plaintiff  was  due  fl4,421.74  for  i 
vancea,  supplies,  money,  and  Interest  al 
per  cent,  "but  In  fact  tbe  said  Prison  « 
owed  the  said  company  ft3,7^81:  the  difl 
ence  being  made  up  ot  improper  chars 
and  the  amount  advanced  to  pay  said  Ai 
debt  being  charged  at  more  than  was 
vanced,"— the  difference  being  on  March 
1870,  $638.96.  Tbe  final  Judgment  appes 
from.  In  favor  of  defendants,  was  $12,23i 
with  Interest  from  August  1,  1897,  and  t 
the  plaintiff  is  the  owner  in  fee  of  tbe  lai 
described  in  the  pleadings,  subject  to 
aforesaid  Hen  of  defendants.  The  refe 
finds  that  In  March.  1876,  there  was  a  c 
troversy  between  tbe  plaintiff  and  the  tr 
company  as  to  tbe  true  amount  dve  the  & 
pany,— he  claiming  that  be  was  charged 
much;  and,  after  a  futile  attempt  to  ai 
trate,  the  plaintiff  agreed  to  pay  the  t 
sum  of  $14,421.74  for  the  purpose  of  geti 
the  defendants  '*to  protect  him  in  tbe  p 
ment  of  said  amount  found  to  be  due."  1 
rtferee  also  flnda  that  the  defendants  Grai 
ft  Sons  knew  of  this  controverqr.  and  of 
settiement  and  agreement  finally  reacli 
and  tbat  the  defendants  had  no  Interest 
the  amount  due  by  the  ^alntlff  to  the  tx 
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vomjftanj.  Hto  boBor  approred  the  flndinga 
of  facts  as  reported  by  the  referee.  One  of 
the  plalntUTs  exceptlona  Is  that  several  facts 
are  found  without  any  evidence  to  support 
them.  This  woqttlon  required  a  close  exami- 
nation of  mtub  of  the  evidence,  and,  after 
malciDff  the  examination,  we  ue  nnable  to  sns- 
taln  the  exception  and  say  there  was  no 
evidence  In  support  of  the  facts  found.  The 
referee  tells  to  find.  In  terms,  whether  the 
difference  between  the  amount  due  and  the 
amount  claimed  and  received  by  the  tru«t 
company  was  usury,  but  eallB  It  'improper 
diarges,"  and  an  amount  paid  Arp  more  than 
was  advanced.  From  the  Issue  of  usury  rais- 
ed In  the  pleadings,  the  flndlngs  of  ttie  referee, 
and  the  argnments  by  brief,  we  are  driven 
to  the  concluirion  that  said  difference  of 
9038.90  was  a  usurious  cbATge.  The  amount 
paid  Arp  and  the  trust  company  over  the 
amounts  In  fact  due  are  unexplained,  ex* 
cept  as  a  usunotis  charge  growing  out  of 
the  necessitous  situation  of  the  plaintiff. 

His  honor  adjudged  that,  under  ^e  tacts 
found,  the  plaintiff  Is  precluded  from  setting 
ap  the  plea  of  usury  as  against  said  $10,000 
note.  In  this  conclusion  he  was  in  error. 
Prior  to  our  statute  In  Code,  i  888B,  and  re* 
peated  In  the  Acts  of  1805,  c.  09,  a  usurious 
contract  woi^ed  a  forfeiture  of  both  the 
Interest  and  the  debt;  and  It  was  stated  In 
Gfwr  V.  Splcer.  65  N.  G.  401,  that,  under  the 
opemtloa  of  such  a  statute.  Innocent  and 
meritorious  holders  were  obliged  to  snfl^. 
and  so  all  the  authorities  agree.  Our  stat- 
utes at  present  declare  that  taking,  receiving, 
reserving,  or  charging  an  niei^l  rate  of  In- 
terest shall  be  deemed  a  forfeiture  of  the 
entire  Interest  of  the  debt;  and  the  Acts  of 
1885,  e.  69,  e^ressly  allows  the  party  chained 
with  usurious  Interest  to  plead  the  Hct  as  a 
counterclaim.  The  fOTfMtura  now  la  the  In- 
terest only,  whereas  before  1876  the  forfeit- 
ure was  the  tnterest  and  the  debt,  because 
U«e  contract  vras  void.  The  fMfelture  of 
Interest  Is  the  declaration  of  the  law,  and 
It  accompanies  the  debt.  Into  whrnesoever 
hands  it  may  come.  The  Injured  party  is  not 
estopped  or  precluded  from  msklng  his  plea 
by  reason  any  agreement  made  under  the 
stress  of  bad  weather,  beeanse  the  lawmak- 
ing power  has  declared  otherwise  <m  the 
subject  of  chari^ng  Interest  The  forfeiture 
(s  the  decree  of  the  law.  This  Question  has 
been  considered  and  decided  heretoftoe  In 
the  following  cases,  where  the  reasons  and 
authorities  are  collected:  Ward  v.  Su^.  118 
N.  C  489. 18  &  S.  717,  24  li.  R.  A.  280;  Bank 
T.  McNair.  116  N.  a  650,  21  S.  K.  88B;  Smith 
T.  Association.  119  N.  CL  249;  26  B.  E.  41. 
The  plaintiff  Is  entitled  to  be  credited  with 
the  difference  In  the  matters  between  the 
plaintiff  and  the  trust  company,  as  tiiown 
in  the  referee's  report,  with  Interest  thereon. 
In  all  other  respects  the  judgment  Is  af- 
firmed. As  the  case  is  retain^  tor  fnrthw 
directiona,  no  judgibent  will  be  entered  In 
this  court  Error. 


WHEBLER  V.  OIBBON. 

^preme  Ooort  of  North  Carolina.  Jnne  5, 

1000.) 

JOINT  NBQLIGHNCB— PROXIHATS  0AD8E  — IN- 
ST RUCTIONS— ORDINARY  GARB— REVIEW. 

1.  Plaintiff,  in  attempting  to  cross  a  city 
street  in  a  violent  storm,  held  his  ambrella  at 
his  side,  pointing  down  tbe  street  in  the  di- 
rection from  which  tbe  storm  was  coming, 
thereby  ottstructing  his  view  in  that  direction, 
and  was  knoclced  down  and  Injured  by  de- 
fendant driving  rapidly  np  the  street  with  his 
oilcloth  up  in  front  of  his  bnggy.  HeJ4  that 
the  jury  having  found  joint  negligence,  the 
question  whether  the  defendant  by  exercising 
ordinary  care,  might  have  avoided  the  injury, 
was  one  of  fact  for  the  jury,  and  hence  a  re- 
fusal to  instruct  that  ^afntilTa  aegiigeuce  was 
the  proximate  cause  of  the  injury  was  proper. 

2.  The  question  as  to  whether  defendant  by 
the  exercise  of  ordinary  care,  might  have  seen 

ftlaintiff  In  time  to  hare  avoided  the  Injury,  be- 
Dg  one  of  fact  a  finding  in  pUintifl's  favor 
thereon  under  proper  Instructions  cannot  be  re- 
viewed. 

Appeal  from  superior  court,  Mecklenburg 
county;  Coble,  Judge. 

Action  for  Injuries  by  W.  M.  Wheeler 
against  B.  L.  Olbbon.  Defendant  appeals. 
Affirmed. 

Bnrwell.  Walker  ft  Gander,  for  appellant 
Jones  ft  TUlett  for  appellee. 

OLARK,  J.  The  plaintiff  started  to  cross 
Tryon  street  In  Charlotte,  at  a  crossing.  A 
violent  storm  of  wind  and  rain  suddenly 
sprang  up.  He  looked  dovm  the  street  just 
before  crossing.  In  the  direction  from  which 
the  storm  was  coming,  and  saw  "no  mov* 
Ing  thing."  He  placed  hla  umbrella  on  that 
side  to  keep  off  the  rain,  and  tried  to  cross. 
While  his  view  was  thus  obstructed,  and 
when  he  had  almost  reached  the  oppoalte 
sldew^k,  the  hoof  ot  the  defendant's  horse, 
which  was  being  driven  up  the  street  go- 
ing in  the  same  dUcction  as  the  storm,  shot 
forward  under  the  umbrella  as  he  held  It 
down,  striking  him  on  the  knee,  and  Imme- 
diately after  the  front  wheel  of  the  buggy 
struck  him.  The  jury,  In  response  to  the 
first  Issue,  found  that  the  plaintiff  was  in- 
jured by  the  negligence  of  the  defendant 
and,  in  response  to  the  second  Issue,  that 
plaintiff  was  guilty  of  contributory  negli- 
gence. This  disposes  of  much  of  tbe  argu- 
ment that  was  submitted,  and  clearly  Justi- 
fies tiie  submission  of  the  third  Issue  (Baker 
T.  Railroad  Co.,  138  M.  G.  1016,  24  &  E.  415. 
and  cases  cited),  to  which  defendant  except- 
ed: "Could  the  defendant  by  the  exercise 
of  ordinary  care,  have  avoided  the  injury 
to  the  plaintiff,  notwithstanding  the  negli- 
gence of  the  plaintiff?"  This  was  the  cru- 
cial Issue  of  fact  and  was  peculiarly  for 
the  consideration  of  the  jury,  for  we  cannot 
agree  with  the  appellant  that  the  court  could 
Instruct  the  jury  that  on  such  a  state  of 
facts,  In  law,  the  proximate  cause  of  injury 
was  due  to  the  plaintiff.  That  Is  the  very 
fact  which  the  jtiry,  not  the  court,  must  de- 
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tennlne.  The  negligence  may  have  been 
concurrent,  or  tbe  last  negligence  may  have 
been  tbe  plaintiff's,  or,  notwithstanding  the 
negligence  of  tbe  plaintiff,  the  uefendant 
could,  with  tbe  exercise  of  ordinary  care, 
have  prevented  bis  borse  striking,  and  his 
conveyance  running  over,  the  plaintiff.  Tbe 
jury,  and  the  jury  alone,  were  competent  to 
determine  the  fact  (or  there  was  evidence 
for  their  consideration.  Tbe  plaintiff  was 
crossing,  with  his  bead  tucked  behind  hla 
umbrella.  This  was  negligence.  Tbe  de- 
fendant was  driving  rapidly,— "ten  miles  an 
hour,  or  at  top  of  bis  speed,"— and  with  his 
oilcloth  up  In  front  of  the  buggy,  and  tbia 
was  negligence.  He  was  arlvlng  In  tbe  same 
direction  with  tbe  storm,  and  was  In  a  rebt- 
cle,  and  therefore  could  keep  a  better  look- 
out Then  his  borse  and  vehicle  could  do 
damage  to  a  foot  passenger  (and  did),  while 
tbe  foot  passenger  was  not  likely  to  run  Into 
him  and  do  damage,  and  the  defendant 
should  have  kept  a  lookout  correspondingly 
careful  to  avoid  Injury.  This  Is  not  like 
High  V.  Railroad  Co.,  112  N.  C  38o,  17  8.  R 
79,  where  It  was  not  negligence  for  tbe  en- 
gineer to  suppose  that  a  woman,  even 
though  wearing  a  poke  bonnet,  would  hear 
and  see  the  train,  and  get  off  the  narrow 
railroad  track;  but  here  tbe  defendant  could 
not  suppose  that  tbe  plaintiff,  crossing  a 
street  in  a  heavy  storm,  with  bis  bead  her 
hind  his  umbrella,  would  see  or  hear  bis 
buggy  In  time  to  get  out  of  the  way.  He 
bad  no  right  to  act  on  that  presumption,  as 
tbe  engineer  was  justified  in  doing  In  High's 
Case.  Tbe  train  bad  tbe  superior  right  of 
way.  The  defendant  bad  not.  Tbe  Jury, 
under  proper  Instructions,  have  found  that 
If  tbe  defcudant  himaelf  driving  negligently, 
liad  used  ordinary  care,  he  could  have  seen 
tbe  plaintiff  negligently  crossing  tbe  street 
in  a  pelting  storm,  with  his  head  hid  behind 
bla  umbrella,  in  time  to  avoid  running  over 
him.  Tbla  was  a  pure  question  of  (act,  and 
tbe  court  cannot  review  It.  Citation  of 
cases,  far  ^nd  near,  more  or  less  analogous, 
would  throw  no  light  upon  tbe  solution  of 
tbe  question  of  fact  so  plainly  and  so  clearly 
set  forth  In  the  third  issue  for  the  jury  to 
answer.  No  error. 


STATE  T.  CH^STNUTT. 
Supreme  Gout  of  North  Carolina.  June  6^ 

1900.) 

ABSAULT  —  VERDICT  OP  CONVICTIOK  ~  VACA- 
TION   BT    ORDER  —  RESCISSION  DURING 
TERM— RULING  NOT  RBVIBWABLB. 

Where  a  trial  court  sets  aside  a  verdict 
eonricting  defendant  of  an  assault,  and  after- 
wards, and  at  the  same  term,  rescmda  the  or- 
der, and  leaves  tbe  verdict  as  found  by  tbe 
jury,  snch  sctlon  is  not  reviewable.  In  tbe  ab> 
sence  of  a  nhowiag  of  grose  abuse  of  discretion, 
the  first  order  nut  having  the  effect  of  dis- 
charging the  defendant. 

Appeal  from  superior  court,  DupUn  county; 
Bryan,  Judce. 


Alston  Chestnutt  was  convicted  ftf  sn  bs- 
aault,  and  he  appeals.  Affirmed. 

James  O.  Carr,  for  appellant.  Tbe  Attor- 
ney tieoeral,  for  the  State. 

FAIRCLOTH,  0.  J.  At  September,  1899, 
term  of  Duplin  superior  court,  the  defendant 
was  c«ivlcted  of  an  assault,  and  tbe  verdict 
was  set  aside,  and  a  new  trial  ordered.  Aft- 
erwards, during  tbe  same  term,  tbe  order  set- 
ting aside  tbe  verdict  was  stricken  out,  and 
tbe  verdict  left  as  found  by  tbe  Jury,  to  which 
the  defendant  excepted,  and  a  motion  was 
again  made  to  set  aMde  tbe  verdict  Tbe  mo- 
tion was  continued  to  tbe  following  December 
term,  when  the  court  lefused  to  set  aside  the 
verdict,  and  the  defendant  appealed. 

A  court  has  power  during  the  term  to  cor- 
rect, modify,  or  recall  an  unexecuted  judg- 
ment In  either  criminal  or  civil  cases.  State 
T.  Warren,  92  N.  C.  825.  Tbe  proceedings 
of  a  court  are  In  fieri  juntll  tbe  close  of  tbe 
term,  and  tbe  Judge  may  modify  or  vacate 
any  order  made  during  the  term,  and  his  ac- 
tion Is  not  reviewable  unless  It  appears  that 
be  has  grossly  abused  bis  power,  resulting 
In  oppresskm.  This  Is  not  only  tbe  rule,  but 
It  It  reasonable,  and  often  corrects  mistakes 
made  without  full  tnformatton.  We  tblnk  it 
Is  common  practice,  after  verdict  and  Judg- 
ment  In  crlmlDal  ca«es,  to  change  the  Judf* 
ment  as  may  seem  Just  to  tbe  court  Allison 
V.  WhltUer,  101  N.  C.  490.  8  S.  E.  338; 
Gwinn  T.  Parker,  119  N.  a  19.  25  8.  E.  705. 
These  autborities  refftr  to  tbe  power  and  con- 
trol of  tbe  court  over  its  own  Judgments.  We 
eu  think  of  no  reason  or  principle  wby  the 
rule  Is  not  equally  applicable  to  orders  and  en- 
tries made  during  tbe  term  of  the  court.  The 
first  oi-der  did  not  hare  the  effect  of  dlsdur- 
glng  tbe  defendant  The  second  order  only 
corrected  what  his  honor  thought  was  bad 
discretion,  caund.  no  doubt  by  misinfomui' 
tlon,  and  left  tbe  verdict  aa  tbe  jury  bad  ren- 
dered it  The  other  exceptloiui  wen  to  mat- 
twa  of  dliczetion.  No  error. 


BBOWN  et  aL  v.  NIMOCKS  et  at 

(Supreme  Cbnrt  of  North  Carolina.  June 

1900.) 

RIOHT  OP  APPEAXr-FINAI^  JUDGMENT. 

Clark's  Code,  1  64S,  authorises  an  appe«l 
from  eveiT  Jndiciu  order,  on  a  matter  of  law 
or  legal  inference,  which  affects  a  substantial 
light  determioes  or  discontinues  the  action,  or 
grants  or  refases  a  new  trial.  Bel4  that 
since  an  appeal  coold  only  be  granted  where 
tbe  exertions  would  present  the  whole  case 
for  review,  an  appeal  from  an  order  dismissing 
an  attac-hmeut  nRslnst  an  Insolvent  and  direct- 
ing that  plaintiff's  claim  be  ascertained,  and 
that  aii  preferred  creditors  la  the  asalrument 
and  certain  judgment  creditors  be  made  par- 
ties, with  leave  to  file  pleadings,  etc.,  conld  not 
be  entertained;  sndi  order  not  const! tnting  a 
final  Judgment 

Appeal  from  superior  court;  Omnbertud 
conn^;  Bobinson.  Judge.  ^  i 
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on  hj  Brown  A  Co.  against  B.  M. 
£8  and  others.  From  an  order  dls- 
S  an  attachment  against  an  Insolvent, 
recting  the  ascertainment  of  plaintltFs* 
with  right  to  other  creditors  to  Inter- 
)laintifla  appeaL  Dismissed. 

nsoQ  &  Shaw,  for  appellant.  H.  L. 
ind  N.  A.  Sinclair,  for  appellees. 

EICLOTH,  a  J.  On  May  10.  1897,  the 
ant  Nimocks  made  an  assignment  of 
>pert7  to  W.  S.  Cook  in  trust  for  his 
rs,  In  classes.  On  May  27,  1897,  the 
Is  sued  out  an  attachment  on  some  of 
-operty,  on  the  assumption  that  the  as- 
■nt  was  void.  On  appeal  this  court 
.  C.  417,  32  S.  B.  743)  held  that  the  as- 
!nt  was  not  void,  and  ordered  a  new 
At  May  term,  1889,  the  plaintiffs  ten- 
I  Judgment  to  be  signed  for  the  amount 
ir  debt,  which  was  not  disputed,  and 
ich  Judgment  be  declared  a  valid  Hen 
assigned  estate,  and  that  certain  other 

In  the  second  class  were  of  equal 
r  with  that  of  the  plaintiffs.  This 
iA  Judgment  was  refused,  and  bis 
entered  Judgment  as  follows:  That 
ilgnment  is  valid,  that  the  attachment 
lolved  and  set  aside,  and  that  an  Issue 
)m1tted  to  the  Jury  to  ascertain  the 
ants'  damages.  If  any.  by  reason  of 
achment  To  this  Judgment,  and  the 
1  of  his  honor  to  sign  the  tendered 
mt,  the  plaintiffs  excepted.  The  court 
■dered  that  all  the  preferred  creditors 
assignment  and  certain  Judgment  cred- 
«  made  parties  defendant,  with  leave 
pleadiugs,  and  that  summons  Issue  ac- 
;ly.   A  motion  by  the  defendants  to 

their  schedule,  also  to  amend  their 
r,  was  continued.   The  plaintiffs  ap- 

from  the  said  refusal  and  Judgment 
ders,  and  in  this  court  the  defendants 
to  dismiss  the  appeal  on  the  ground 

is  premature. 

k'a  Code,  {  MS,  allows  an  appeal  from 
Judicial  order,  upon  a  matter  of  law 
1  inference,  which  affects  a  substantial 
or  determines  the  action,  or  dlscoo- 
the  action,  or  grants  or  refuses  a  new 
Many  decisions  have  been  rendered 
I  section  of  the  Code.  The  Intent  and 
of  the  statute,  as  we  construe  It,  are 
D  appeal  to  this  coort  should  present 
view  the  exceptions  taken  and  qnes- 
f  law  arising  upon  the  whole  case,  and 
ppeals  presenting  tbe  exception  and 
luestlons  in  piecemeal  will  not  be  en- 
ed,  when  no  substantial  right  is  pat 
lardy  by  snch  refusal.  Any  other  rule 
confuse  litigation  and  vex  litigants,  as 
s  Increase  costs.  It  would  be  Incon- 
t  for  each  preferred  creditor.  In  a  case 
Is,  to  prosecute  his  appeal  when  other 
of  the  same  dignity  have  not  been 
The  plaintiff  can  preserve  his  rights 
Ing  bla  exceptions  noted  In  the  record. 


and  bringing  them  forward  o&  the  final  hear- 
ing. It  Is  true  the  plaintiffs'  claim  is  ad- 
mitted to  be  correct  by  tbe  present  defend- 
ants, but  when  the  other  preferred  creditors 
are  In  they  will  have  the  right  to  Utlgato 
inter  se,  and  to  prorate  in  case  of  a  deQ- 
ciency  of  assets.  The  plaintiffs  have  no  more 
or  better  Hen  than  the  others  of  the  same 
class.  The  order  and  Judgment  of  his  honor 
were  quite  proper.  No  Qnal  Judgment  bas 
been  entered,  and  none  could  be,  in  tbe  pres- 
ent condition  of  the  case.  The  numerous 
decided  cases  will  be  found  In  Clark's  Code, 
i  548,  notably  Hines  v.  Hines,  84  X.  C.  122: 
aemont  v.  Foster,  99  N.  C.  255,  6  8.  E.  18(i: 
and  Welch  t.  Klnsland,  93  N.  C.  281.  Appeal 
dismissed. 

HYGIENIC  PLATE-IOE  MFG.  CO.  T.  RA- 
LEIGH &  AUGUSTA  AIR-LINE  R.  CO. 

(Supreme  Cburt  of  North  Carolina.   June  5, 
1000.) 

RAILROADS— NEOLIOBNCH—PrRKS  —  PARTICU- 
LAR ENOINO— BViqUJCB-OTHBR  ENOXNES. 
Where  a  Ore  alleged  to  have  been 

caused  by  sparks  emitted  by  a  particular  en- 
gine, it  was  error  to  admit  evideuce  of  other 
lii-es  caused  by  sparks  from  other  enirines,  and 
of  fires  caused  by  passiog  trains  in  fields  past 
which  another  railroad  ran,  without  showing 
the  condition  of  the  engines  or  the  attending 
circumstancea.  ' 
Douglas,  J.,  dissenting. 

Appeal  from  superior  court,  Wake  county; 
Brown,  Judge. 

Action  by  the  Hygienic  Plate-Ice  Mauu- 
facturing  Company  against  the  Raleigh  & 
Augusta  Alr-Llne  Railroad  Company.  From 
a  Judgment  In  favor  of  defendant,  plaintiff 
appeals.  Reversed. 

MacRae  &  Day,  J.  D.  Shaw.  J.  B.  Batchelor. 
W.  H.  Keal,  G.  F.  MacRae,  and  R.  T.  Gray, 
for  appellant  Ernest  Ha^'wood.  F.  H.  Bun- 
bee,  Simmons,  Pou  &  Wai'd,  and  Armistead 
Jones,  for  appellee. 

FAIRCLOTH,  O.  J.  This  Is  an  action  for 
damages  to  plaintiff's  property  alleged  to 
have  been  caused  by  defendant's  negligenco. 
The  trial  resulted  in  a  Terdlct  and  Judgment 
In  favor  of  the  plaintiff,  and  an  appeal  by 
defendant.  For  tho  purposes  of  this  opinion, 
the  facta  are  as  follows:  Tbe  plaintiff's  Ice 
factory  was  located  on  the  defendant's  right 
of  way,  two  or  three  hundred  yards  west  of 
the  Union  Depot,  In  the  city  of  Raleigh.  On 
August  29,  1893,  between  8  and  9  o'clock,— 
about  8:30,— -the  plaintiff's  Ice  factory  was  dis- 
covered to  be  on  Are,  and  was  partially  cou- 
snmed.  About  20  minutes  before  the  flre  tbe 
defendant's  engine  No.  228,  called  the  "At- 
lanta Special,"  pulled  out  from  the  Union  Bt;i- 
tlon,  going  west,  and  passed  tbe  plaintiff's 
factory,  emitting  sparks,  and  soon  thereafter 
the  factory  was  discovered  to  be  burning. 
The  plaintiff  alleged  and  proved  tbe  passing 
vC  said  engine  and  flre  at  the  time  above 
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Stated,  and  tbefe  is  do  allegatlMi  or  proof  In 
the  record  that  any  other  engine  of  the  de- 
fendant passed  by  said  place  recently  before 
or  soon  after  the  time  the  fire  occurred. 
Carefully  reading  the  record  shows  clearly 
that  the  contention  at  the  trial  centered  on 
the  question  whether  the  damage  was  caused 
by  said  engine  No.  228. 

There  was  much  evidence  and  many  excep- 
tions to  the  admission  and  exclusion  of  evi- 
dence and  to  iDBtnictionB  given  to  the  Jury 
by  the  court.  During  the  trial  the  plaintiff 
offered,  and  was  allowed,  over  the  defend- 
ant's objection,  to  Introduce  the  evidence  of 
several  witnesses  to  show  that  at  several 
times,  both  before  and  after  this  fire,  and  at 
other  places  on  defendant's  line,  other  en- 
gines of  defendant  liad,  by  sparks  emitted, 
set  Are  to  and  burned  the  property  of  other 
persons;  one  witness  testifying  that  It  was 
a  common  occurrence  for  these  ttalns  to  set 
the  fields  cm  Are,  but  he  did  not  know  whether 
it  was  done  by  the  defendant's  trains.  It  be- 
ing proved  that  at  those  points  another  rail- 
road runs  parallel  with,  and  in  a  few  feet 
of,  the  defendant's  tr^k.  This  testimony 
was  heard  by  the  Jury  without  any  evidence 
of  the  cohdition  of  these  engines,  and  without 
any  explanation  of  the  attending  circum- 
stances. Another  witness  said  that  in  18M 
the  remains  of  said  factory  building  caught 
on  fire  directly  after  the  defendant's  freight 
train  passed,  and  constantly  before  and  since, 
and  that  the  old  field  caught  on  fire  in  March, 
1894,  two  or  three  times,  near  the  bridge. 
This  evldoice  of  fires  at  various  times,  and 
at  other  places,  caused  by  sparks  from  other 
engines,  both  before  and  after  August  29th, 
we  must  hold  to  be  incompetent,  as  it  does 
not  tend  to  prove  the  condition  of  engine  No. 
228,  nor  to  throw  any  light  on  the  question 
directly  before  the  Jury.  It  was  well  calcu- 
lated to  divert  the  minds  of  the  Jury,  and 
lead  them  to  an  unsafe  verdict  The  prin- 
ciple which  governs  in  such  cases  was  brought 
to  the  attention  of  the  court  in  February, 
1881,  in  the  case  of  Grant  v.  Railroad  Co., 
106  N.  0.  462.  470,  13  8.  D.  200.  The  plain- 
tiff was  Injured  by  derailment  of  defendant's 
train,  and  on  the  trial  he  offered  to  show  that 
a  similar  accident  occurred  soon  before  and 
afterwards  at  other  places,  to  a  train  run  by 
the  same  engineer  and  conductor.  The  court 
said:  "The  condition  of  the  defendant's  rail- 
road track  at  places  other  than  that  at  which 
the  accident  In  question  happened  could  not 
prove  or  disprove  the  condltlcHi  of  the  track  at 
the  latter  place,"  and  that  such  evidence 
would  certainly  tend  to  mislead  the  Jury. 
In  October,  1891,  the  same  question  was  be- 
fore the  court  in  Pennsylvania,  and  is  on  "all 
fours"  with  the  case  before  us.  It  was  Hen- 
derson T.  Railroad  Co.,  144  Pa.  St  461,  22 
AtL  861,  16  L.  R.  A.  299.  After  able  and 
elaborate  arguments,  the  court  held:  **<1)  In 
an  action  for  a  loss  by  fire,  caused  by  sparks 
frcon  m  locomotive  en^ne  of  a  railroad  com- 
pany.  the  burden  is  on  tte  plaintiff  to  prove 


that  the  fire  was  cconmnnlcated      some  en- 
gine of  the  defendant  company,  and  also  to 
prove  negligence  in  the  construction  or  man- 
agement of  the  engine.   Such  facts,  however, 
may  be  established  by  circumstantial  evi- 
dence.   (2)  When  the  fire  is  shown  to  have 
been  caused,  or,  in  the  nature  of  the  case, 
could  only  have  been  caused,  by  ^arks  from 
an  engine  which  Is  known  and  Identified,  the 
evidence  should  be  confined  to  the  condition, 
management  and  practical  operation  of  that 
engine,  and  testimony  tending  to  prove  de- 
feota  in  other  engines  of  the  company  la  ir- 
relevant and  Inadmissible.   (3)  If,  however, 
the  offending  engine  is  not  clearly  or  satis- 
factorily Identified,  It  Is  competent  for  the 
plaintiff  to  prove,  in  support  of  the  allegation 
that  the  fire  was  caused  by  the  defendant's 
negligence,  that  the  defendant's  locomotives 
generally,  or  many  of  them,  at  or  about  the 
time  of  the  occurrence)  threw  sparlcs  of  un- 
usual size,  causing  numerous  fires  on  that 
part  of  Its  road.    (4)  This  class  of  testimony 
is  erceptlonal  In  character  at  the  best  and 
is  admissible  only  because  direct  evidence  is 
impracticable.    The  examination,  therefore, 
will  be  confined  to  the  negligent  operati<m  of 
the  engines  at  and  about  the  time  of  the  flre. 
with  such  reasonable  latitude,  before  and  aft- 
er the  occurrence,  as  is  sufficient  to  maJte  such 
proofs  practicable."   We  have  quoted  fredy 
from  this  case,  because  It  covers  several  prac- 
tical pfAntM  of  this  subject,  and  because  it 
seems  unnecessary  to  cite  other  cases  of  a  sim- 
ilar bearing.   The  prlDcipie  is  not  only  sup- 
ported by  authority,  but  It  appears  to  our 
minds  to  be  correct  and  a  Just  rule  to  be  ap- 
plied in  Jury  trials.   There  are  some  decisions 
modifying  this  rule,  and  perhaps  seem  incon- 
sistent with  it;  but  the  reasoning  in  some  of 
them  Is  not  satisfactory,  and  we  do  not  dte  or 
discuss  them.  What  we  have  said  shows  er- 
ror, and  requires  a  new  trial.  At  the  next  tri- 
al it  is  probable  that  many  of  the  other  excep- 
tions will  be  eliminated,  and  we  will  not, 
therefMe,  dlscnss  them  at  preeoit  Tenlre  de 
novo. 

DOUGLAS,  J.  (dissenting).  I  cannot  con- 
cur in  the  Judgment  or  opinion  of  the  court 
The  only  ground  for  granting  a  new  trial  ap- 
pears to  be  the  admission  of  testimony  as  to 
the  condition  of  other  engines.  Under  the 
circumstances  of  this  case,  I  am  Inclined  to 
think  that  the  admission  of  such  testimony 
was  competent  in  any  view,  but,  whether 
tills  Is  so  or  not  it  is' clearly  admissible  in 
rebuttal  of  the  defendant's  evidence.  The 
defendant  had  previously  introduced  Parish, 
foreman  of  Its  roundhouse,  who  testified,  on 
direct  examination,  that  he  did  not  remember 
anything  about  the  particular  time  of  the  fire 
or  the  particular  engine,  but  that  he  did  not 
permit  any  engine  to  go  out  of  tlie  round- 
house without  being  In  thorough  r^ir.  The 
object  of  his  testimony  clearly  was  to  pro^e 
that  this  particular  engine,  of  which  he  had  no 
leoAlection,  muit  have  been  la  sood  i^alr  at 
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that  time,  became  all  the  englnea  were  cod- 
Btantly  In  repair.  The  plaJntlfl  Onptj 
answered  this  ihowlng  that  the  other  ei>- 
ginee  were  not  always  kept  In  perteet  renAtr. 
beeanfle  they  had  eet  flee  to  propwty  in  encli 
a  way  as  could  not  hare  happened  if  they  had 
been  equipped  with  spaik  arreetera  such  as 
deaorlbed  by  the  defendant's  witnesses.  Snch. 
evidence  was  strictly  in  r^ttsL  Bat  it  may 
be  said  that  'Qie  idalntUTs  connseU  on  the 
croBfrgfamlnstiwi  of  Now^,  a  witness  for 
the  defendant,  asked  him  about  some  en- 
tfnes  that  had  been  burned,  and  thus  opened 
the  doOT  to  the  defendant.  It  seems  a  very 
Uttte  crack  to  open  so  wlda  a  door.  But,  ad- 
mittlnff  it  to  be  soi  the  defendant  did  not 
shut  tlie  door,  but  opened  it  still  wider.  If 
It  was  left  wide  opea.  by  the  defendant,  irtiy 
coold  not  the  plaintUZ  enter?  But  anotbo- 
view  snmests  Itself.  In  Neal  t.  Railroad 
Go.  (at  this  term)  86  B.  B.  117.  this  court  has 
held,  in  effect,  that  all  the  testimony  of  the 
idaintiff's  witnesses,  wheQier  glren  on  direct 
or  cross  ezandnaticni,  la  the  plalntlfTs  testi- 
aum^.  Why  is  It  not  so  as  to  the  defoidant? 


BATTBBT  PABK  BANS  et  aL  T.  LOUGH- 
RAX. 

(Supreme  Ooort  of  North  Carolina.  Jtme  6, 

1900.) 

TBMDOB.  AND  PURCHASBR— SOTT  FOR  PRIOS— 
PLBADINO— BOND  FOR  TITLB— NOTES— 
FAILCRB  OF  CONSIDERATION. 

1.  Where,  In  an  action  on  notes  given  for  the 
price  of  land  purchased  at  auctton,  defendant 
pleaded  that  pfaintifra  assignor  annotmced  that 
the  balance  of  the  price  sbonld  be  secured  by 
notes,  and  that  he  would  execute  to  the  pur- 
chaser a  bond  for  title  on  payment  of  the 
notes  when  due,  and  that  defendant  purchased 
the  land,  and  executed  the  notes  sned  on,  but 
that  plaintifrs  assignor  failed  to  execute  th'e 
bond,  such  plea  did  not  allege  that  the  assignor 
was  to  deUrer  the  bond  only  when  tbe  par* 
diase  price  was  paid,  bat  raised  an  issae  as  to 
whether  he  was  not  bound  to  deliver  the  bond 
on  the  execution  and  delivery  of  the  notes. 

2.  Where  defendant  purchased  lots  at  anc- 
tion  under  an  agreement  that  one-fifth  of  the 
price  shoDid  be  paid  in  cash,  and  that  the 
vendor  should  give  a  bond  for  title  on  receiving 
notes  for  the  oalance,  and  the  vendor  -failed 
to  deliver  the  bond,  and  thereafter  convened 
the  lots  to  another,  and  assigned  the  notes  aft- 
er maturity  to  plaintitt,  plaintiff  was  not  en- 
titled to  recover  thereon,  since  the  consider- 
ation for  which  the  notes  were  ^ven  had 
failed. 

Appeal  from  superior  court,  Buncombe 
county;  Coble,  Judge. 

Action  by  the  Battery  Park  Bank  and  oth- 
ers against  J.  H.  Loughran,  From  a  Judg- 
ment In  favor  of  defendant,  plalntUfs  ap- 
peaL  Affirmed. 

T.  H.  Cobb,  tor  appdlants.  W.  W.  Jones, 
for  aiwelleei. 

MONTOOHBRY,  J.  This  action  was  com- 
menced originally  for  the  recovery  of  the 
amount  due  by  Hie  defendant  on  six  prom- 
issory notes,  three  of  them  payable  two 


years  from  date,  and  three  of  them  three 
years  from  dat^  which  he,  wltb  two  others, 
had  executed  to  the  plaintiff  Bostic,  and 
which  Bostic  had  assigned  as  collateral  se- 
curity to  the  plaintiff  bank  for  a  debt  which 
be  owed  It.  Afterwards  Bostic  made  an  as- 
signment of  his  property.  Including  his  equl- 
tsJile  Interest  In  these  notes,  to  the  other 
defendant,  J.  6.  Merrimon,  as  tmstee.  The 
consideration  upon  which  these  notes  were , 
executed  was  not  stated  In  the  complaint 
The  dtfendants,  in  their  answer,  admitted 
the  oecutlon  of  the  notes,  averring  that  the 
consldwation  thertfor  was  the  purchase 
price  of  three  lots  of  land  dtuated  in  Ashe- 
Tllle,  sold  at  public  auction  by  Bostic,  and 
bought  by  the  defendant  Three  d^enses 
were  set  np  by  the  defendant  in  his  answer: 
(1)  That  while  the  sale  of  the  lots  was  go- 
iav  on  Bostic  made  to  the  defendant  false 
and  fraudnlmt  representatUms  In  respect  to 
the  manner  in  which  the  sale  was  to  be 
conducted,  via.  that  there  would  be  no  by- 
bidding,  when  In  fact  Bostic  had  procured 
by-Uchlers  who  fraudulently  ran  up  and  In- 
creased the  price  of  the  lots  greaUy  in  ex- 
cess of  their  true  vslne;  that,  after  the 
notes  were  executed.  Bostic  sold  the  lots, 
without  the  consent  or  authority  of  the  de- 
fendant, to  varlons  persons,  and  thus  dis- 
abled himself  firom  executing  proper  deeds 
to  tiie  lots  to  the  defendant  and  that  the 
Irfaintiff  bank  had  full  knowledge  of  the  de- 
fendant's equitable  defense;  and  ^  that 
Bostic  did  not  have  a  good  title  to  the  prop- 
erty at  any  time  since  the  sale,  and  there- 
f<we  that  he  could  not  give  a  good  title  to 
tba  same.  The  statute  of  limitations  was 
also  plesded  In  defense.  In  the  first  trial 
there  was  a  Jodgment  for  the  d^«idant 
Upon  appeal  to  this  court  by  the  plaintiff 
a  new  trial  was  ordered.  80  &  B.  17.  Aft- 
erwsrds,  in  the  superior  court,  the  defendant 
amended  his  answer,  in  which  he  introduced 
new  matter  as  a  defense,  and  which  new 
matter  raised  another  lssa&  That  part  of 
the  amended  answer  to  which  we  particular^ 
ly  refer  is  In  thea»  words:  "That  at  the 
time  of  the  sale  of  the  lots  mentioned  In  the 
original  anaw^,  as  a  further  defense,  the 
said  Bostic  announced  or  caused  to  be  an- 
nounced at  the  sale  t3iat  the  balance  of 
the  purchase  money  for  the  lots  should  be 
secured  by  the  promissory  notes  of  the  pur- 
chasers, and  that,  in  consideration  of  the 
said  purchases  and  execntkm  of  said  notes, 
he  (Bostic)  would  execute  to  the  purchasers 
a  good  and  snffldent  bond  for  title  In  fee 
simple  wlt3i  warranty,  upon  the  paymoit  of 
tbe  notes  when  they  became  doe;  that  this 
defendant,  with  one  MUlster  and  one  Oleary, 
purchased  coialn  lots  mentioned  In  the 
original  answer,  and  execated  and  delivered 
to  Bostic  th^  said  notes,  bnt  that  Bostic 
failed  and  refused  to  execute  to  said  pur- 
(Ouuras  a  sufficient  and  legal  bond  for  titte 
to  the  lots."  The  defense  set  np  in  tile 
amended  answer  was  not  thought  of  In  the 
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original  answer,  nor  on  the  flrat  trlaL  It 
tnrujed  out  to  be,  bowerer.  the  main  and 
only  defense  wblch  be  had,  for  In  the  trial 
before  the  referee,  the  cause  baring  been 
referred  to  W.  P.  Brown  with  all  the  lasuea 
to  report  the  evidence,  his  flndings  of  tact 
and  conclusions  of  law,  the  defendant  of- 
fered no  evidence  showing  fraud  In  the  sale, 
and  be  did  not  appeal  from  tbe  findings  of 
law  by  tbfr  referee  tbat  the  debts  were  not 
barred  by  tbe  statute  of  limitations.  The 
referee.  In  his  second  finding  of  fact,  report- 
ed that  at  and  before  the  sale  of  the  lots 
tliere  was  an  agreement  between  the  de- 
fendant and  Bostic  that  tue  defendant 
should  pay  one-fifth  of  the  purchase  money 
In  cash,  and  execute  to  Bostic  nine  notes,  to 
be  paid  in  the  future,  and  that.  In  consld* 
eratlon  of  tbe  payment  of  the  money  and  tbe 
execution  of  the  notes,  Bostic  would  execute 
and  deliver  to  the  defendant  "a  good,  bond 
for  a  title  to  the  three  lots  to  secure  to  Jamea 
&  Loughran  a  deed  In  fee  simple  for  the 
lots  above  referred  to,  when  the  defendant 
Loughran  should  comply  with  his  part  of 
the  contract  by  the  payment  of  one-fifth  of 
the  purchase  money  and  the  makliw  and 
dellverlDg  of  the  said  notes  above  mentioned 
for  the  payment  of  the  remainder  of  said 
purchase  money."  The  referee  also  found 
that  Bostic  did  not  comply  with  his  part  of 
the  agreement  by  executing  and  delivering 
to  the  defendant  tbe  bond  for  title,  and  that 
on  the  2Utb  of  October,  1892,  Bostic  sold  the 
lots  to  the  highest  bidder  for  cash,— to  J.  A. 
Burross,  L.  A.  Farinbolt  and  Nntt  Atkinson; 
tbat  tbe  money  was  paid;  and  tiiat  Bostic 
and  Ills  wife  executed  fee-simple  deeds  for 
the  lots  to  the  purchasers,  with  cormants 
of  warranty.  Upon  these  findings  of  facts 
the  referee  concluded  as  matters  of  law  tbat 
Bostic,  not  having  complied  with  tals  con- 
tract by  making  and  delivering  tbe  bonds 
for  title,  was  not  entitled  to  take  anything 
by  reason  of  his  .action,  and  that  the  notes 
had  no  consideration  to  support  them. 
Those  iwrts  of  the  report  of  the  referee 
were  sustained  by  his  honor  In  the  court 
below.  Tbe  counsel  of  the  plaintiffs,  In  his 
ailment  and  In  bis  brief  filed,  contended 
that  tbe  amended  answer  raised  no  issue; 
tbat  upon  Its  face  It  was  a  sham  plea,  and 
an  absurd  one;  and  that,  notwithstanding 
the  finding  of  the  referee  that  Bostic  had 
failed  and  refused  to  deliver  tbe  bonds  for 
title,  and  that  bis  honor  sustained  tbat  find- 
ing, the  plaintiffs  were  entlued  to  a  judg- 
ment because  of  the  failure  of  the  amended 
answer  to  raise  tbe  Issue  of  tbe  delivery 
of  the  bonds  for  title.  Tbe  contention  of 
tbe  plaintiffs'  counsel  was  that  the  natural 
and  proper  construction  of  tbe  amended  an- 
swer was  that  Bostic  was  to  deliver  the 
bonds  for  title  when  the  whole  of  the  pur- 
chase money  should  have  been  paid  by  the 
defendant,  and  tbat  tbat  was  an  absurdity, 
and  contrary  to  the  Imi^led  admissions  on 
the  question  ot  delivery  In  the  original  an- 


swer. The  argument  mlgbt  luive  some  force 
If  we  should  be  bound  by  a  strict  gram- 
matical construction,  and  should  apply  that 
to  tbe  first  part  of  tbe  amoided  anawer.  But 
It  loses  lis  entire  weight  when  the  whole 
of  the  amended  answer  Is  tak«i  Into  con- 
sideration, for  tbe  latter  part  of  section  2 
clears  up  tbe  full  meaning  of  the  section. 
The  amended  answer  then  raises  the  issue 
as  to  tbe  delivery  of  the  bonds  for  titie  to 
tbe  defendnnt,  and  the  referee,  under  his 
power,  passed  upon  that  issue,  and  the  contt 
below  sustained  him,  most  probably  on  the 
ground  that  there  was  some  evidence  to  sup- 
port the  finding.  It  seems  to  us  tbat  the 
great  weight  of  tbe  evidence  vrm  tbe  other 
way,  but  wltta  that  we  can  have  nothing 
to  do.  O^ls  Is  not  a  case  like  that  In  which 
the  vendor  of  land  by  parol.  seMng  to 
recover  notes  given  by  the  pnr<Aaaer  for  the 
price,  tonderlng  at  the  same  time  a  good 
and  snffldent  deed.  Is  met  by  the  debtor 
with  the  plea  of  the  statute  of  ftrands.  The 
plea  would  not  avail  the  debtor  Taylor  ▼. 
Russell.  119  N.  0.  80,  25  8.  B.  710.  Nor  Is  It 
like  a  case  where  the  vendor  did  not  have  a 
good  tiUe  to  land  at  the  time  he  made  a  con- 
tract to  convey  upon  the  payment  In  tbe 
future  of  the  purchase  money,  but  who  after- 
wards acquired  title  before  he  demanded  of 
the  purchaser  tbo  purchase  money,  or  be- 
fore he  Is  called  upon  to  make  title.  In  such 
a  case  the  purchaser  would  be  bound.  Bank 
V.  Loughran,  1:>2  N.  C.  608,  30  S.  B.  17.  The 
notes  were  past  due  at  the  time  when  the 
other  plaintiffs  acquired  their  interest  In 
them,  and  they  took  the  notes  subject  to  all 
proper  defenses  of  the  defendant  against  the 
original  payee.  Bostic.  It  is  not  necess.iry 
to  discuss  the  other  exceptions  of  the  plain- 
tiffs. Affirmed. 


CONRAD  et  al.  v.  WBffF-BXD  HOUBI*  A 
LAND  CO.  et  aL 

(Supreme  Oonrt  of  North  Carolina.  June  6» 

1900.) 

DBDICATIOK— HAPS-COURT— BZPBN8BS- 
NBCBSSlTY. 

1.  Wliere  an  improvement  companj  openiuK 
□p  land  for  cit7  lota  laid  out  an  open  space  of 
land  surrounded  by  streets,  which  It  called 
"Grace  Cburt,"  and  filed  a  map  with  the  reg- 
ister of  deeds  of  the  county,  snowing  the  land 
aa  laid  out,  and  sold  lots  fronting  on  the  court 
to  complainants  by  deeds  which  referred  to 
the  map.  Buch  acts  constituted  an  irrevocabie 
dedication  of  the  streets  and  court,  aod  the 
company  and  Its  grantees  could  not  build  on 
the  court  for  private  purposes,  or  narrow  or 
close  tbe  Etreets  BOrrouDding  it.  though  the 
lots  were  bought  under  another  map,  in  which 
the  court  was  reserved,  and  made  subject  to 
future  disposition. 

2.  That  the  public  authorities  of  the  city  or 
county  bad  not  formally  accepted  the  dedica- 
tion of  the  court  wns  immaterial,  since,  piaio- 
tiffs  having  been  induced  to  buy  under  the 
map.  the  continuation  of  the  etreets  and  fxrnrt 
formed  a  part  of  the  conrideration  tor  tbe 
purchase  of  the  lota. 

Douglas,  J.,  dissenting. 
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1  from  superior  court,  Forayth  etnin- 
w.  Judge. 

I  by  S.  F.  Conrad  and  otbers  against 
st-End  Hotel  9c  iMnd.  Company  and 
3  enjoin  the  erection  of  buildings  on 
From  a  judgment  In  favor  of  plain- 
rendants  appeal.  Affirmed. 

•n,  BuxtOD  &  Watson,  for  appellants. 
Patterson  and  Glenn  &  Manly,  tor 

I. 

:GOMEItY.  J.  In  the  year  1890  the 
It  the  West-End  Hotel  &  Land  Com- 
iB  the  owner  and  In  posseBsion  of  a 
land  situated  and  lying  on  the  west- 
northern  boundaries  of  the  city  of 
.  The  defendant  company,  with  the 
opening  up  the  tract  of  land  as 
of  the  city,  laid  off  the  same  Into 
be  sold  for  homes,  public  buildings, 
ares,  with  streets  and  avenues.  Im- 
ly  at  the  western  end  of  Fourth  street 
dty  there  was  an  open  since  of 
ar-8haped,  which  the  company  called 
Cbni't."  The  company  extended 
street  along  the  southern  edge  of 
ourt,  and  turned  It  towards  the  north 
le  western  edge  of  Qrace  court,  and 
'  an  avenue  along  the  northern  edge 
ourt,  to  Fourth  street.  On  the  west- 
of  the  street,  lying  on  the  western 
Grace  court,  was  a  piece  of  land  on 
be  company  was  to  build  the  Zlnzen- 
tel.  A  map,  with  the  outlines  which 
'.  described,  was  made  by  a  competent 
■  in  the  employment  of  defendant 
r,  and  -br  Its  direction  registered  In 
%  of  the  register  of  deeds  of  For- 
mty.  In  Book  35,  p.  130.  Afterwards 
Dtlffs  each  purchased  from  the  de- 
company  one  of  the  lots  so  laid  off, 
long  the  southern  edge  of  Fourth 
s  It  ran  along  Grace  court.  In  the 
vhlch  were  executed  by  defendant 
Y  to  the  plaintiff  purchasers,  refer- 
18  made  to  the  plat  which  bad  been 
bhe  register's  office,  which  plat,  as  we 
>n,  contained  the  square  called  "Grace 
and  the  streets  surrounding  and  ad- 
Several  of  the  lots  have  been  built 
I  homes.  Since  the  execution  of  tbe 
0  the  plalntlCTa,  tbe  defendant  coni- 
is  sold  and  conveyed  by  deed  a  part 
?  court  to  the  defendant  W.  B.  Taylor, 
indeavoring  to  sell  other  paits  of  the 
Tbe  pLilntlffs  claim  that  the  regtstra- 
the  plat  of  tbe  land  of  defendant 
f,  and  the  reference  made  In  Its  deed 
ilftlntiffs  to  that  plat  Is  a  dedication 
e  court  to  their  use,  and  to  the  use 
ubllc,  as  an  open  court,  and  cannot  be 
y  the  defendant,  or  any  persons  claim- 
ler  It,  by  the  erection  of  buildings 
or  by  any  other  means.  This  action 
3ught  for  a  perpetual  injunction  re- 
the  defendant  hotel  and  land  com- 
9m  disposing  ot  the  court  or  any  part 


thereof  for  private  purposes,  or  for  otherwise 
depriving  the  plaintiffs  of  their  enjoyment  of 
tbe  court  as  a  public  open  ground,  and  from 
narrowing  and  closing  up  the  streets  surround- 
ing the  same,  and  that  the  defendant  Taylor 
be  forever  restrained  from  erecting  any  build- 
ing or  placing  other  obstruction  on  any  part  of 
Grace  court,  or  from  using  the  same  for  any 
private  purpose.  The  defendants  set  up  as 
a  defense  the  averment  that,  notwithstanding 
the  registration  of  the  plat  by  the  defendant 
company  heretofore  described,  the  plaintiffs. 
In  truth,  bought  their  lots,  not  by  the  plat 
registered,  but  under  a  certain  IlthLgropbic 
map  shown  to  the  plaintiff  purL-hasers  at  the 
time  they  bought,  and  In  which  Grace  court 
and  other  squares  were  reserved  as  the  prop- 
erty of  the  defendant  company,  and  subject 
to  Its  future  disposition.  The  evidence  of 
tbe  defendants  tending  to  show  their  con- 
tentions was  rejected  by  tbe  court  as  in- 
competent, and  the  court  Instructed  the  Jury. 
If  they  believed  the  evidence,  to  answer  tbe 
issues  In  favor  of  tbe  plaintiffs. 

We  agree  with  his  tionor  that  as  the  de- 
fendant comp:)ny.  In  the  execution  of  its 
deeds  to  the  plaintiffs,  referred  therein  to 
the  plat  and  mnp  which  they  had  caused  to 
be  registered,  and  not  to  tbe  lithographed 
map,  they  were  concluded  thereby,  and  that 
no  evidence  to  the  contrary  was  admissible. 
If  the  owner  of  land  lays  It  off  Into  squares, 
lots,  and  streets  with  a  view  to  form  a  town 
or  city,  or  as  a  suburb  to  a  town  or  city, 
certainly,  If  he  causes  the  same  to  be  regis- 
tered In  the  county  where  the  land  Is  sit- 
uated, and  sells  any  part  of  tbe  lots  or 
squares,  and  In  the  deed  refers  In  the  de- 
scription thereof  to  the  plat,  such  reference 
win  constitute  an  irrevocable  dedication  to 
the  public  of  the  streets  marked  upon  tbe 
plat  Meier  v.  Railway  Co..  16  Or.  500,  19 
Pac.  eiO,  1  L.  R.  A.  856.  We  think  tbe  same 
principle  would  apply  to  those  pieces  of  land 
which  were  m.irked  on  such  a  plat  as  squares 
or  courts  or  parks,  and  that  streets  and  pub- 
lic grounds  designated  on  such  a  map  should 
forever  be  open  to  tbe  purchasers  and  to  the 
public.  Grogan  v.  Town  of  Hayward  iC  C.) 
4  Fed.  164;  CSiurch  v.  City  of  Portland  (Or.) 
22  Pac.  528.  6  L.  R.  A.  259;  Price  v.  Inhab- 
itants of  Plalnfleld,  40  N.  J.  Law,  608. 

It  Is  immaterial  whether  tbe  public  au- 
thorities of  the  city  or  county  had  formally 
accepted  the  dedication  ol  the  court.  Tbe 
plaintiffs  hod  been  induced  to  buy  under  the 
map  and  plat  and  the  sale  was  based,  not 
merely  on  the  price  paid  for  the  lots,  but 
there  was  the  further  consideration  that  the 
streets  and  public  grounds  designated  on 
the  map  should  forever  be  open  to  tbe  pur- 
chasers and  their  assigns.  Grace  court,  as 
laid  off  on  the  plat  was  not  within  the  cur- 
tilage of  the  botel,  and  therefore  to  be  used 
In  connection  with  It  but  It  was  outside  of 
the  lot  reserved  for  the  hotel,  across  a  very 
wide  street,  and  surrounded  by  lots  laid  off  on 
the  streets  adjacent  to  It   The  word  "court" 
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«Aeii  nsed  In  connection  -witk  sncb  a  piece 
of  land,  Is  Bynon^mous  In  law  wttb  the 
words  "park"  and  "square^** 

The  exception  made  by  the  defendants  to 
the  refusal  of  his  honor  to  submit  an  Issue 
as  to  the  rights  of  the  plaintiff  Hanes  is  not 
of  any  consequence;  for,  if  the  streets  and 
court  are  for  the  benefit  of  the  other  plaln- 
tUCs  and  the  public,  be  necessarily  mnat 
share  therein  as  a  consequence.  Xo  error. 

DOUGLAS,  3^  dlBsents  argnoidOh 


BBOWN  T.  MOKISET. 

CBnpreme  Omrt  of  North  Carolina.  June  6^ 
1900.) 

DOWEB^AHAOSS  FOB  X>BTBNTX(»f— 
USASURB. 

Where  a  iridow  Is  adjudged  entitled  to 
dower,  she  is  also  entitled  to  damsKes  for  de- 
tention of  dower  equal  to  one-third  To  Talae  of 
the  rents  and  profits  of  ha  deceased  hnsband*s 
lands  from  the  date  of  her  demand  tat  dower. 
Furches  and  Clark.  33.,  dissenting. 

Action  by  Dicey  Ann  Brown  against  D.  O. 
Morlsey  to  compel  allotmMit  of  dower. 
From  a  judgment  In  faTot  of  defendant, 
plaintiff  appealed.  The  Judgment  below  was 
affirmed  at  a  former  hearing  (32  S.  B,  687), 
and  plaintiff's  petition  for  a  rehearing  was 
afterwards  granted.   Berersed  on  rehearing. 

B'AIBCLOTH,  0.  J.  This  case  was  de- 
cided In  favor  of  the  defendant  at  February 
term,  1890,  and  is  reported  In  124  N.  C.  292, 
32  a.  B.  687.  It  was  reheard  at  February 
term,  1900.  After  reargument  and  further 
consideration,  the  court  is  of  the  opinion  that 
tlie  plaintiff  is  entitled  to  have  dower  assign- 
ed to  her  out  of  the  land  described  In  the  com- 
plaint, and  the  first  opinion  Is  oTermled.  The 
reasoning  and  ground  of  our  present  <q;tlnlon 
will  be  found  In  the  dissenting  oplnlcn,  aa  re- 
ported In  124  N.  C,  at  page  207,  where  the 
authorities  are  dted,  and  It  seems  that  it  Is 
unnecessary  to  repeat  them  here.  In  addi- 
tion to  those,  we  refer  to  Pinner  r.  Pinner, 
44  N.  C.  475;  Frost  t.  Btberldge,  12  M.  C.  Sa 
These  fully  recognise  the  principle  of  this 
opinion,  with  some  excellent  reasoning  by 
Taylor,  G.  J.  The  plaintiff,  being  entitled  to 
dower,  is  also  entitled  to  damages  from  her 
demand  for  dower  equal  to  one-third  in  valtie 
of  the  rents  and  profits  of  the  land.  Spencer 
T.  WMton,  18  N.  G.  216.  These  wOl  be  ad- 
justed by  the  court  below,  U  the  parties  do 
not  agree  to  some  arrai^ment  among  tbem< 
selves.  This  wiU  be  certified  to  the  court  be- 
low, to  the  end  that  the  court  may  proceed 
according  to  thia  (pinion.  Brror. 

FURCHES,  J.  I  dissent  to  that  part  of 
fbB  (pinion  of  the  court  which  adopts  the  dis- 
senting opinion  when  the  case  was  here  be- 
fore, and  I  tAopt  the  oj^nlon  of  the  court 
then  filed  as  my  dissenting  ophiloa  to  that  part 


ot  the  (vinlon  filed  at  ttUs  term.  Bnnm  t. 
Morlsey,  m  N.  C.  202,  S2  &  &  687. 

GLABE,  J.  I  concur  in  the  dinentlng  04^- 
lon  of  Mr.  JusUce  FUBCHES.  There  Is  no 
scintilla  of  evidence  that  tbe  defendant  clalma- 
under  the  heirs  at  law  of  the  husband,  and 
what  would  be  the  plaintiff's  right  to  dower 
aa  against  them  or  their  assignee  Is  not  be- 
fore us.  There  is  no  evidence  how  defendant 
entered,— whetha  under  deed  from  the  bus- 
band  or  without.  See  statement  of  facto  (124 
N.  a  202,  32  S.  E.  687).  but  probably  under  a 
deed  possibly  since  lost,  as  the  widow  Uving 
In  same  county  has  not  stirred  till  now.  All 
that  appears  U  that  plaintiff's  husband  bad 
a  deed  to  the  land  in  1855;  that  be  and  bis 
wife  went  to  WUmington  to  1866;  that  in  a 
few  days  she  returned  to  the  county  (Duplin) 
where  the  land  lies,  and  sow  thereafter  tbe 
defendant  took  possesrion.  and  baa  been  in 
exclusive  possesskm,  jsultlvatlng  and  using  It 
as  his  own  ever  since,  over  40  yean.  Nothing 
else  appearing,  tbe  defradant^  titte  la  good 
against  tbe  world.  The  fact  that  It  la  fni^ 
ther  Shown  tiuU  the  bnsband  wmt  South, 
and  died  Intestate,  ivlor  to  186L,  leavlag  no 
children,  cannot  affect  defendant's  title.  The 
stotnte,  which  began  running  against  the  bus- 
band  In  his  lifetime,  was  not  anwended  at 
his  death,  even  as  to  minv  h^rs,  and,  of 
course,  not  as  to  bis  widow.  She  can  only 
recover  dower  by  showhig  that  her  husband. 
If  Uving,  would  be  oxtitled  to  recovn  tbe  land 
In  which  she  claims  dower,  Otherwlaeb  she 
wonld  be  taking  dower  In  defoidanf s  land, 
not  In  ber  hnsband's.  If  dower  had  been  al- 
lotted to  plaintiff  when  disseised,  she  would 
be  barred  hi  7  or  20  years,  like  any  one  else, 
and  she  la  not  entitled,  even  in  that  aspect, 
.  to  longer  time  under  our  statate  law,  becanse 
she  neglected  to  bare  Avwer  allotted. 


HcGABTT  et  al.  V.  IMPEBIAL  INS.  00. 

McGABTT  V.  SCOTTISH  UNION  ft  NA- 
TIONAL IXS.  00. 

(Sn^wme  Omrt  of  North  Carolina.  June  S, 

1900.) 

nnURANCB— RBPRRSENTATIONS  IN  AFPUCA- 

TION— BURDEN  OF  PROOF, 

1.  Act  1898,  c.  299,  Si  S.  9,  provide  that  In 
contracts  of  Insurance  statements  or  declara- 
tions In  tbB  application  or  policy  shall  be  deem- 
ed representauons,  and  not  warranties,  and 
no  misrepresentationa,  unless  material  or  fraud- 
alent,  shall  prevent  a  recovery  on  the  policy. 
BeU,  that  a  failure  to  disclose  in  the  appU- 
cation  a  tmst  deed  on  the  Inrared  premises, 
which  Included  otter  proper^  sufficient  to  sat- 
isfy the  incumbrance,  which  omission  was  not 
found  to  be  fraudulent,  did  not  vitiate  the 
policy. 

2.  The  burden  of  proving  the  fraudulent  In- 
tent of  insured,  or  the  materiality  of  a  mis- 
representation In  failing  to  disclose  an  Incum- 
brance on  property.  Is  on  the  luorer. 

Appeal  from  superior  court  Bnacombe 
county;  Starbuck,  Judges 
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b7  C.  C.  McCarty  and  othen  against 
rial  Insurance  Company  and  C.  C. 
r  against  the  ScottlBb  Union  &  Na- 
lurance  Company  on  policies  of  Insor- 
■om  Judgments  In  faror  of  defend* 
Intifts  appeal.  ReTersed. 

oa  A  Merrimon,  for  appellants.  F. 
ij  and  T.  H.  Cobb,  for  appellees. 

Z,  J.  Tbe  plalntlCF's  bonse  was  in- 
tbe  defendant  companies,  and  was 
1  by  fire.  Concurrent  insurance  was 
I,  and  policies  In  both  these  compa- 
( Issued  to  tbe  plaintiff  by  tbe  same 
'he  companies  had  full  notice  of  the 
nee  to  tbe  building  and  loan  asso- 
nd  it  is  mentioned  in  tbe  policies 
provision  "payable  as  their  interests 
ar."  Tbe  defense  Is  that  there  was 
incumbrance  in  favor  of  McBrayer, 
vblch  was  not  made  Icnown  to  the 

agent;  and  there  was  a  provision 
Icles  that  they  should  be  void  "if  the 
>t  tbe  Insured  be  not  truly  stated 
In  Insurance  Co.  v.  Chase,  5  WalL 
>.  Ed.  624,  It  to  said,  "Whether  tbe 
I  of  Interest  was  material  to  the 
Ted,  and  would  have  enhanced  the 

is  always  a  question  of  fact  for 
'  And  our  statute  (Acts  18»8,  c. 
b  was  Id  force  when  this  policy  was 
;  and  which,  therefore,  enters  into 
ta  a  part  of  the  contract  provides: 
:  "All  contracts  of  Insurance,  the 
n  for  which  Is  taken  within  this 
ill  be  deemed  to  have  been  made 
lis  state  and  subject  to  the  laws 

Section  9:    "All  statements  or  de- 

in  any  application  for  a  policy  of 
,  or  in  the  policy  Itself,  shall  be 
md  held  representations  and  not 
s;  nor  shall  any  misrepresentation, 
iterlal  or  fraudulent,  prevent  a  re- 
i  the  policy."  There  la  no  ftaud- 
representatlon  found,  and  it  Is  clear 
re  to  inform  tbe  company  of  the  Mc- 
ust  deed  was  not  material,  and  did 
ly  wise  enhance  the  risk,  for  tbe 
d  embraced  another  tract  of  land, 
ts  alone  sufficient  to  discharge  It 
the  building  and  loan  association, 
.  the  policy  as  the  primary  benefl- 
he  Insurance,  had  no  knowledge  of 
tyer  trust  deed.  In  Altwrt  v.  Insure 
122  N.  C.  92.  ao  S.  B.  827,  It  Is  said 
dS,  122  N.  C,  and  page  328,  80  S. 
Tulng  the  above-cited  statute  (Acts 
!99):  "This  law  applies  to  all  pol- 
nsurance,  twth  of  Are  and  of  life; 
ss  such  misrepresentations  mated- 
ibute  to  the  losa,  or  fraudulently 
payment  of  the  Increased  premium, 
not  vitiate  the  policy.  Ordinarily, 
questions  of  fact  for  tbe  Jury,  and 
tie  court"  The  burden  of  proving 
iulent  intent  or  the  materiality  of 
presentation  is  upcm  the  company, 


who.  after  receiving  the  pTeminm,  must  pay 
the  loss,  unless  It  shows  good  ground  for  Its 
release  from  the  discharge  of  the  obligation 
It  assumed.  Bank  of  l^boro  v.  Fidelity  ft 
Deposit  Co.  (at  tbto  term)  SS  S.  E.  588.  Tbe 
evidence  would  seem  to  indicate  an  inadvert- 
ent and  unintentional  omlsalon  by  tbe  plain- 
tiff In  stating  the  incumbrances  upon  the 
property.  The  referee  found  that  the  ln> 
sured,  when  he  took  out  the  Insurance,  did 
not  know  that  the  trust  deed  to  McBrayer 
covered  the  lot  on  which  the  Insured  build- 
ing stood,  and  that  be  did  not  fraudulently 
conceal  Ita  existence  from  the  defendant's 
agent  but  acted  honestly,  and  in  good  faltb. 
The  court  upon  exceptions  to  tbe  referee'^ 
report  overruled  that  finding  of  fact  but  ex- 
pressly refrained  from  passing  upon  "the 
plaintiff's  Intent  deeming  It  Immaterial." 
And  neither  does  be  find  that  the  omission  of 
reference  to  the  McBrayer  trust  deed  was 
material;  in  fact  bis  other  findings  In  ef- 
fect Indicate  that  It  was  not  In  the  absence 
of  any  finding  that  there  was  a  fraudulent  or 
material  omission  in  tbe  application.  It  was 
error  to  give  Judgment  for  tbe  defendant. 
The  wise  and  Just  provisions  contained  iu 
the  above  sections  8  and  9  of  chapter  299  of 
tbe  Iaws  of  1893,  were  repealed,  together 
with  all  previous  legislation  upon  Insuranco, 
In  adopting  a  codified  system,  by  chapter  54 
of  the  Acts  1S99.  The  omission  to  re-enact 
said  sections  8  and  9  was  doubtless  an  Inad- 
vertence on  the  part  of  the  l^Islature.  Tbe 
protection  given  by  those  provisions  against 
technical  forfeitures  of  policies  taken  out 
without  fraudulent  or  material  misstatement 
of  facts  In  tbe  application  will  doubtless  be 
restored  when  tbe  matt^  Is  properly  called 
to  tbe  attention  of  the  general  assembly. 
The  repeal  does  not  affect  this  Insurance 
which  was  taken  out  while  the  law  was  In 
force.  The  findings  of  fact  being  Insufficient 
the  Judgment  to  set  aside.  New  tdaL 


OANSLER  V.  PENLAND. 

(Supreme  Court  of  North  Carolina.  June  5, 
1000.) 

On  petition  for  rehearing.  Petition  dis- 
missed.  For  fonuOT  opinion,  see  84  8.  B.  683. 

MONTGOMERT,  J.  This  case  was  first 
before  the  court  at  September  term,  1899,  and 
the  decision  is  reported  In  125  N.  C.  578,  34 
S.  E.  683.  It  was  reheard  upon  petition  of 
tbe  plaintiff  at  this  term.  One  reason  assign- 
ed In  tbe  petition  to  rehear  Is  that  the  deci- 
sion was  made  to  turn  wholly  upon  the  legal- 
ity or  Illegality  of  the  written  contract  be- 
tween the  plaintiff  and  defendant,  which  it 
set  out  in  the  answer  of  the  defendant  by 
way  of  counterclaim.  The  petitioner  did  not 
complain  of  that  part  of  the  decision,  but  on 
the  other  hand,  admitted  that  It  was  void  un- 
der section  2084  of  the  Code.  But  It  to  fur 
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tiier  iteted  In  tta«  petition  that  the  petitioner 
was  adTlaed  that  the  court  did  not  consider 
the  fact  that  the  action  was  not  brought  by 
the  plaintiff  upon  that  contract.  It  may  be 
true  that  the  court  considered  fully,  in  arriv- 
ing at  its  decision,  the  Illegal  contract  set  op 
by  the  defendant  in  Its  answer  as  affecting 
the  contract  upon  which  the  plaintiff  brought 
hie  action,  and  we  see  no  error  in  that  man- 
ner of  the  treatment  of  the  case.  If  it  should 
be  conceded,  for  the  sake  of  the  argument, 
that  the  contract  upon  which  he  declared  was 
a  Talld  one,  yet  he,  on  the  InTestigation  be- 
fore the  referee  as  to  the  account  between 
him  and  the  defendant,  himself  Introduced 
the  contract  which  the  defendant  set  up  as  a 
counterclaim,  and  insisted  that  the  defendant 
owed  bim  a  balance  under  the  provisions  of 
that  very  contract  However,  upon  a  careful 
reading  of  the  decision  in  the  reported  case, 
it  appears  that  the  case  was  decided  upon  the 
contract  upon  which  the  plaintiff  brought  his 
action.  It  showed  that  the  plaintiff  had  been 
appointed  tax  collector  for  the  county  of  Ma- 
con  for  the  years  1891  and  1892,  and  that  he 
placed  in  the  defendant's  hands,  not  a  part 
of  the  tax  duplicates,  but  the  entire  list,  and 
that  be  took  a  t>ond  from  the  defendant,  with 
loretlea.  In  which  It  was  recited  that  it  was 
given  to  secure  the  ctrilection  of  the  taxes  of 
Macon  county,— «tate,  county,  poor,  scboid, 
and  special  taxes.  It  Is  true,  the  plaintiff 
called  the  defendant  his  "deputy,"  hut  there 
Is  nothing  lo  the  name  In  this  case.  As  a 
fact,  he  turned  over  absolutely  Into  the  hands 
of  defendant  the  entire  tax  lists  of  the  coun- 
ty, which  had  been  confided  to  him  specially 
to  collect  and  to  account  for.  He  reserved 
no  control  of  the  tax  lists.  There  could  not 
be  a  clearer  case  of  farming  out  a  public  office 
than  the  one  before  us.  In  this  respect  the 
contract  upon  which  the  plaintiff  sued  was 
as  clearly  tainted  with  Illegality  as  the  one 
which  the  defendant  set  up  In  his  answer. 
Xbe  plaintiff's  bond  as  tax  collector  was  a 
security  to  the  county  for  the  collection  and 
payment  by  the  plaintiff  of  the  .taxes.  The 
commissioners  of  the  county  were  and  are 
required  to  keep  these  bouds  In  a  safe  and 
solvent  condition,  and  renewed  at  stated 
times;  and,  so  far  as  we  see  from  the  record, 
the  county  Is  not  Interested  In  this  action. 
Petition  dismissed. 

CLARK,  J.  (dissenting).  The  plalnMff.  tax 
collector  of  Macon  county,  sued  his  deputy 
for  money  collected  on  the  tax  lists  turned 
over  to  him,  and  for  the  execution  of  which 
duty  the  defendant  had  given  bond  as  "dep- 
uty tax  collector"  September  7,  1891,  and 
S^tember  24,  1892.  There  la  and  could  be 
no  objection  to  this  transaction.  The  sheriff 
or  tax  collector  may  collect  his  entire  tax  list 
by  deputy.  It  can  make  no  difference  wheth- 
«r  tbm  entire  tax  list  li  collected  by  oa%  m 


by  several  depnUet.  The  reforee  foond  the 
amount  due  by  defendant  on  plaintiff's  cause 
of  action,  after  allowance  of  commlastona, 
and  there  Is  no  exception  by  either  party  to 
the  amount  reported  by  him.  The  defendant 
pleaded  as  a  counterclaim  that  the  plaintiff  on 
a  day  previous  to  that  on  which  the  deputy 
gave  aforesaid  bond,  to  wit,  in  August,  1891, 
agreed  that  the  defendant  should  have  the 
collection  of  the  entire  tax  list,  and  set  up  as 
counterclaim  constructive  commissions  on 
certain  taxes  collected  by  the  plaintiff  him- 
self. This  agreement  In  August,  1891.  was 
Illegal,  for  the  reasons  given  on  the  former 
bearing  of  this  case  (125  N.  C.  678,  34  S.  K. 
688).  Code,  i  20M;  Basket  v.  Moss,  115  N. 
C.  448.  2U  B.  E.  733.  But  the  effect  of  that 
iU^aUty,  palpably,  would  be  to  disallow  the 
defendant's  counterclaim  for  the  "construct- 
ive" rommisslons  claimed  by  htm  under  such 
illegal  contract,  and  could  not  affect  the  valid 
claim  of  plaintiff  for  public  moneys  collected 
for  plaintiff  by  defendant,  as  his  deputy,  un- 
der a  valid  contract  and  bond  executed  at  a 
different  time.  But  the  referee  treated  de- 
fendant's counterclaim  as  valid,  and  allowed 
his  "constructive"  fees,  to  which  there  is  no 
exception  by  plaintiffs.  It  is  true,  being  con- 
tra bonoB  mores,  these  fees  might  be  disal- 
lowed here;  but  that  would  increase  the 
plalntifTs  recovery,  and  could  not  possibly  au- 
thorize the  dismissal  of  his  action.  Tbe  de- 
fendant, however,  claimed  that,  under  a  prop- 
er construction  of  the  contract  which  is  the 
foundation  of  bis  counterclaim,  and  which  has 
been  held  ill^al.  he  could  recover  "construct- 
ive" costs  for  certain  tax  sales  made  by  the 
sheriff.  Aside  from  tbe  adjudged  Illegality  of 
that  contract  defeating  defendant's  claim,  tbe 
terms  thereof  (if  legal)  did  not  embrace  "costs 
for  tax  sales,"  and  the  referee  properly  so 
held,  and  was  aftlrmed  by  the  Judge.  From 
the  refusal  to  allow  the  constructive  "costs  on 
tax  sales,"  and  on  that  ground  alone,  the  de- 
fendant appealed  to  this  court.  There  was  a 
clerical  error  of  ^.34  made  by  the  referee 
in  addition,  but  that  was  corrected  by  the 
judge,  and  was  already  deducted  before  the 
appeal.  It  should  seem  plain,  therefore,  that 
the  defendant's  exception  should  be  disallow- 
ed, both  becaose  the  constructive  "costs  on 
tax  sales"  are  not  within  the  terms  of  the 
contract,  if  It  were  valid,  and,  further,  be- 
cause, if  within  Its  terms,  the  contract  (In 
Augtist.  1891)  upon  which  the  counterclaim  is 
based  is  invalid,  lliere  is  no  ground  for  dis- 
missal of  plaintiff's  action  to  recovfr  pubHc 
moneys  collected  by  defendant  as  his  deputy. 
On  the  contrary,  the  court  shonld.  ex  mero 
motu,  reform  the  Judgment  by  disallowing 
the  counterdalm  which  the  referee  allowed 
defendant  for  "constructive  commlsalons"  vp- 
«t  a  contract  whldi  the  court  haa  tadd  lUegaL 

DOUGLAS.  a„  alM  dlaaentti 
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IBINO  et  al.  t.  PUOH  et  «1. 
Coart  of  North  Carolina.  Jane, 

1900.) 

-DISOBBDIENCB  OF  COURT'S  OR- 
CEEUINOS  TO  PUNISH— JUKISDIG- 
IVER  — APPBLU.— PROCBBDINGS  IN 
OURT. 

Code,  S         providinff  that  an  ap- 

all  proceedings  in  the  court  below 
;nient  appoaled  Irom.  but  the  court 
d  on  any  other  matter  included  In 
and  not  affected  by  the  judgment 
om,  where,  in  an  action  for  the  re- 
n  office  after  final  judgment,  which 
:  from,  the  relators,  without  legal 
1  against  defendant's  consent,  take 
of  the  books  and  papers  belonging 
e,  the  trial  court,  on  motion,  may 
:itution  thereof. 

:er  in  a  proceeding  for  the  recoTery 
e,  compelling  relators,  without  no- 
'  hearing,  to  deliver  the  books  and 
:he  ofHce  of  which  tbey  had  taken 

without  lecral  process,  is  not  in- 
iepriviog  relators  of  their  private 
ithout  due  process  of  law,  as  such 
papers  ai-e  not  their  private  prop- 
anting  of  a  m]e  to  show  catise  for 
or  disobeying  an  order  is  not  de- 
luae  of  failure  to  serve  respondents 

of  the  order  on  which  the  contempt 
'here  they  appeared  at  the  hearing 
empt  mle,  and  declined  to  obey  the 

^e  outside  the  judicial  district  in 
>ndents  reside,  and  in  which  an  al- 
mpt  was  committed,  may  hear  and 
the  contempt,  where  the  respond- 
'  and  answer  the  rule,  and  make  no 

0  the  jurisdiction. 

idrnts  do  not  purge  themselves  of 

1  disobeying  a  court's  order  by  an- 
liming  any  intention  to  commit  a 
ivhere  they  refused  to  obey  the  or- 
it  was  in  their  power  to  obey. 

rs,  in  a  proceeding  to  recover  an 
lot  relieve  themselvea  of  contempt 
ing  a  court's  order  to  deliver  the 
e  office  to  defendants  on  the  ground 
;s  complained  of  were  not  such  as  to 
rights  of  defendants,  where  their 
IS  in  willful  disobedience  of  a  law- 
t  the  courL 

,  C.  J.,  and  Douglas,  J.,  dissenting. 

rom  saperlor  court,  Sampson  coan- 
Jndge. 

r  A.  B.  HerrlDg  and  others  agaiiwt 
1  and  others  for  the  recovery  of  an 
im  an  ord&r  adjudging  complain- 
itempt  for  failure  to  comply  with 
D  deliver  the  books  and  paper*  of 
tbey  appeal.  Modified. 

k  Beasley,  Marlon  Butler,  and  Geo. 
for  appellants.   Allen  &  Dortcb, 
,  and  K  W.  Kerr,  for  appellees. 

3MERT.  J.  This  was  a  proceed- 
tempt  heard  before  Judge  Bryan 
le.  on  the  25th  of  July,  lSd9.  The 
J,  A.  R.  Herring,  R.  A.  Ingram,  and 
'cloth,  were  elected  in  1897  mem- 
e  board  of  education  of  Sampson 
a  term  of  three  years.  W.  J. 
A.  Blsseil.  and  L.  L.  Mathls  were 
by  the  general  assembly  of  1889 
If  ttaa  county  board  of  school  di- 


rectors, to  enter  npon  tbe  djotle*  of  tbeir  office 

Immediately  upon  their  qualification.  Tbe 
new  board  (tbe  board  of  school  directora)  were 
in  charge  of  aCCairs  after  their  qualification, 
on  the  20tb  day  of  April.  1899,  when  tbe  re- 
spondents in  this  proceeding  brought  an  aty 
tion  for  themselves.  In  tbe  name  of  the  state, 
against  Pugb,  Blsseil,  and  Mathls,  for  the  re- 
covery of  their  office.  The  case  was  beard 
before  Judge  Tlmberlake  at  May  term.  1898. 
of  tbe  superior  court,  a  Jury  trial  having  been 
waived,  and  the  court  being  authorized  to  find 
tbe  facts  and  ali  the  issues  involved  therein. 
It  was  adjudged  by  the  court  that  tbe  relators 
In  that  action,  tbe  respondents  here.  Herring, 
Ingram,  and  Falrcloth,  recover  of  tbe  de- 
fendants tbe  office  of  county  board  of  scbo(d 
directors,  together  with  all  tbe  books  and 
papers  In  tbe  custody  of  tbe  defendants,  or 
witbin  tbeir  power,  belonging  to  tbe  office. 
Tbe  defendants  appealed  from  this  Judgment. 
Afterwards,  and  while  the  appeal  was  pend- 
ing tbe  superior  court,  and  wtiile  tbe  defend- 
ants were  still  In  possession  of  tbe  office  and 
exercising  tbe  duties  thereof,  tbe  relators  In 
that  action,  tbe  respondents  here,  got  posses- 
sion of  the  room  In  which  the  sessions  of  tbe 
board  were  held,  and  also  of  tbe  books  and  pa- 
pers of  the  office,  and  of  tbe  key  of  the  room, 
against  tbe  consent  of  the  defendants  and 
without  legal  proceaa  Tbe  defendants  then, 
by  a  motion  In  the  Mrlglnal  cause  based  upon 
affidavits,  procured  an  order  from  tbe  Honora- 
ble O.  H.  Allen,  resident  Judge  of  the  Sixth 
Judicial  district,  hi  wbteb  the  relators.  Her- 
ring, Ingram,  and  Fairclotb,  were  restrained 
from  exercising  any  function  or  power,  or 
from  [lerformlng  any  duty  as  members  of  tbe 
board  of  school  directors,  or  of  the  board  of 
education  of  Sampson  county.  The  relators 
were  also  ordered  to  appear  before  Judge 
Bryan,  pre^ddlng  Judge  of  tbe  Sixth  Judicial 
district,  at  Newbeme,  on  tbe  25tb  day  ,of 
July,  1899,  to  show  cause,  if  any  tbey  had, 
why  the  order  should  not  be  continued  until 
the  final  determination  of  the  action.  After- 
wards, another  order  upon  affidavits  was  pro- 
cured from  Judge  Allen,  in  which  It  was  re- 
cited that,  while  tbe  plaintiff  relators  were  not 
actively  exercising  tbe  functions  of  the  office, 
they  still  bad  tbe  key  and  books  and  papers 
in  their  pos^sion,  and  were  obstructing  the 
proper  administration  of  the  public  school 
affairs  of  the  county,  and  the  relators  were  or^ 
dered  to  forthwith  deliver  the  room,  key, 
books  and  papers,  and  reports  to  tbe  defend- 
ants. And  the  relators  were  further  ordered 
to  appear  before  Judge  Bryan,  at  the  same 
time  and  place,  there  to  show  cause,  if  any 
they  had,  why  the  order  should  not  tte  con- 
tinued until  the  final  bearing  of  tbe  case,  aa 
mentioned  in  the  first  order.  The  relators, 
upon  the  making  of  tbe  last-mentioned  order 
by  Judge  Allen,  filed  a  paper  In  tbe  cause  In 
which  tbey  declined  to  obey  the  order  to  de- 
liver the  papers  and  books  and  key  to  tbe  new 
board.  That  fact  liavlng  been  made  known 
to  Judge  Allen,  a  motion  was  made  by  the 
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defendauta'  coansel  for  &  role  npon  the  rela- 
tors for  contempt  In  declining  to  obej  the 
order  of  Judge  Allen  commanding  them  to  de- 
liver tbe  books  and  papers  to  the  defendants. 
It  was  ordered  that  the  relators  appear  be- 
fore a  Jadge  of  tbe  superior  court,  and  show 
cause,  if  any  they  have,  why  they  should  not 
be  held  guilty  of  contempt,  and  punished 
therefor  for  a  willful  disobedience  of  Judge 
Allen's  order,  in  which  they  were  commanded 
to  deliver  the  books  and  papers  to  the  new 
board,  and  the  order  was  made  returnable 
before  Judge  Bryan  at  the  same  time  and 
place  mentioned  in  the  former  orders,— at  New- 
beme.  on  the  25th  day  of  July,  1890.  The 
relators  speared,  and  answered  the  rule  de- 
clining and  refusing  to  obey  the  order  of 
Judge  Alien  to  deliver  the  books  and  papers 
and  hey;  whereupon  Judge  Bryan,  in  a  Judg- 
ment In  which  the  facts  were  found,  inflicted 
upon  the  relators  the  extreme  penalty  of  tbe 
law,  a  fine  In  the  sum  of  $260  each,  and  im- 
prisonment in  the  common  jail  of  Sampson 
county  until  they  compiled  with  the  order  of 
Judge  Allen;  that  Is,  until  they  should  de- 
liver tbe  books,  papers,  etc.,  to  tbe  defendants, 
or  be  otherwise  discharged  according  to  law. 

It  appeared  In  the  proceedings  that  the 
relators  bad  received  a  circular  letter  from  C. 
H.  Mebane,  superintendent  of  public  histruc- 
tlon,  addressed  to  the  county  superintendent 
of  schools,  in  which  tbe  following  language 
was  used:  "I  have  frequent  inquiries  as  to 
effect  of  the  recent  decision  of  Judge  Timber- 
lake  In  the  case  of  the  Sampson  county  school 
board,  and  also  inquiries  as  to  the  effect  this 
will  have  as  to  tbe  county  boards  throughout 
tbe  state,  If  said  decision  is  sustained  by  the 
supreme  court  I  write  this  letter  to  say,  in 
reply  to  tbe  first  Inquiry,  that  the  decision  of 
tbe  Sampson  county  case  does  not  affect  any 
county  board  of  education  except  tbe  county 
b<tfud  of  education  in  Sampson  county.  I 
recognize  ^e  old  county  board  of  educatlcHi  of 
Sampson  county  because  the  superior  court  of 
said  county  has  so  ordered,  and  I  obey  this  or- 
6eF  until  it  is  passed  upon  or  otherwise  order- 
ed by  the  supreme  court."  And  that  the 
relat(K«  had  also  seen  a  letter,  written  after 
Judge  Tlmberlake'B  Judgment  from  tbe  at- 
torney general,  directed  to  Street  Brewer, 
superintendent  of  public  schools,  which  letter 
was  in  the  following  words:  "In  reply  to 
your  letter  of  recent  date,  I  will  say  that  It 
Is  your  duty  to  recognize  the  de  facto  school 
ofhcers.  An  officer  de  facto  is  one  who  Is  in 
actual  possession  of  the  office,  In  tbe  exercise 
of  its  functions  and  discharge  of  its  duties. 
From  the  facts  stated  by  you,  I  am  of  tbe 
opinion  that  tbe  old  school  board  are  tbe 
rightful  officers  until  the  supreme  court  shall 
decide  otherwise,  and  should  be  recognized 
by  you.   8  Am.  &  Eng.  Enc.  I^aw,  786^" 

From  the  Judgment  of  Judge  Bryan  the 
relators  appealed  to  the  supreme  court  and 
assigned  the  following  errors:  "(l)  For  that 
the  court  bad  no  Jurisdiction  to  entertain  a 
motion  In  the  cause  after  final  Judgment 


(2)  For  that  the  court  had  no  Jurisdiction  to 
Issue  any  restraining  order  after  final  Judg- 
ment and  tbe  perfecting  of  the  appeal  to 
the  supreme  court  and  any  order  made 
therein  is  absolutely  void.  (3)  For  that  tbe 
court  had  no  power  to  issue  a  restraining 
order  to  compel  tbe  plaintiffs,  without  notice, 
before  a  hearing,  to  deliver  the  room,  books, 
and  papers  to  def^dants;  and  such  order 
was  void  l>ecau8e  it  was  contrary  to  article  1, 
fi  17.  of  the  constitution  of  North  Carolina, 
and  of  article  14  of  the  constitution  of  tbe 
United  States,  In  that  It  deprived  the  plain- 
tiffs of  their  private  property  without  due 
process  of  law.  (4)  For  that  it  appears  from 
the  facta  found  that  the  first  and  second 
restraining  order,  upon  which  the  motion  for 
contempt  is  baaed,  has  not  been  sefved 
upon  the  plaintiffs,  and  it  was  error  in  the 
court  to  grant  the  rule  to  show  cause  for 
contempt.  (5)  For  that  the  matters  Involved 
in  their  motion  were  res  Judicata.  (6)  For 
that  his  honor,  Henry  It  Bryan,  has  no 
Jurisdiction  to  hear  and  determine  this  pro- 
ceeding for  contempt  against  the  plaintiffs 
in  the  county  of  Craven,  tbe  same  Iwlng  out- 
side of  the  Sixth  Judicial  district  and  out- 
side of  tbe  county  of  Sampson,  where  tbe 
said  contempt  it  is  alleged,  was  committ<Hl; 
the  same  not  being  In  violation  of  any  order 
issued  by  his  honor,  Henry  R.  Bryan.  (7) 
For  that  the  plaintiffs  purged  themselves  by 
answer  of  any  intents  whatever  to  commit 
any  contempt  of  court  and  it  was  error  in 
tbe  court  to  so  find  and  bold.  (8)  For  that 
bis  honor  failed  to  find  the  facts  at  tbe  time 
of  the  trial  and  before  Judgment  and  spread 
tbe  same  upon  the  minutes  of  the  court;  In 
fact,  no  facte  were  found  until  after  re- 
spondents served  their  case  vrltb  assign- 
ments of  error,  which  were  attempted  to  be 
answered  by  the  finding  of  facte.  (9>  For 
that  the  acts  complained  of  are  not  such  as 
tended  to  defeat  Impair,  or  prejudice  the 
rights  or  remedies  of  tbe  defendante  in  any 
action  pending  In  the  supreme  court" 

Tbe  first  two  assignmente  of  error  may  be 
considered  together.  The  counsel  of  the  re- 
spondente  (relators  In  the  original  action) 
cited  numerous  antboMtles  going  to  show 
that  tbe  effect  of  an  appeal  from  a  final 
Judgment  Is  to  remove  the  cause  Into  an- 
other Jurisdiction,— that  of  the  appellate 
court— and  to  make  the  affirmation  of  It 
1  herein  a  final  and  complete  disposition  of 
the  controversy  Involved  In  the  action.  That 
is  certelnly  the  general  rule.  Manufactur- 
ing Co.  V.  Buxton,  106  N.  C.  76,  11  9.  E.  204; 
Isler  V.  Brown,  69  N.  C.  126;  Ellison  v.  Ra- 
leigh. 89  N.  C.  125;  Oreen  t.  Orlffln,  96  N. 
C.  52.  But  there  are  powers  of  tbe  court  in 
which  the  Judgment  was  originally  rendered, 
in  tbe  nature  of  auxiliary  agencies,  that  can 
be  exercised  In  furtherance  of  the  object  of 
the  suit  In  Hinson  v.' Adrian.  91  N.  C.  872, 
there  was  a  final  Jud^ent  for  the  distribu- 
tion of  an  amount  of  money  la  the  hands 
oC  the  derlt  ftom  wblch  Jodsmoit  time 
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ippeol  to  this  conrt  No  order  or 
concerning  the  eafe-keeplng  or  lo- 
ot the  money  pending  the  appeal 
.  made,  and  under  the  view  that 
lent  below  had  been  vacated. by  the 
nd  the  whole  case  transferred  to 
urlsdictlon.  one  of  the  persons  In- 
n  the  distribution  of  the  mon^ 
action  In  the  supreme  court  for  an 
:  the  Intermediate  disposition  of 

This  court  said.  In  substance,  that 
'  was  a  misconception  of  the  legal 
the  appeal;  that  the  fund  was  not 
n  from  the  protection  of  the  sope- 
t,  but  that  It  remained  there  until 
decision  of  the  appeaJ  had  been 

and  that  meanwhile  the  court  be- 
it  make  a  proper  order  concerning 
7  or  Investment  of  the  fund.  In 
the  court  said  further:  "It  Is  only 
ect-matter  Involved  In  the  Jadg- 
X  is  thus  placed  beyond  Interfer- 
d  not  those  Incidental  matters 
Ing  to  Jurisdiction,  and  often  neces- 
scurlng  the  full  fruits  of  the  Judg- 
it  may  be  rendered  In  the  appel- 
And.  besides,  section  KS  of  the 
tself  in  language  too  plain  to  ad- 
doubt  that  the  court  In  which  the 
;  was  rendered  still  retains  Jarls- 
>  hear  motions  and  grant  ordem, 
ich  as  coDcem  the  snbjeet-matter 
it  The  statute  reads:  "Wboiever 
I  Is  perfected,  as  provided  by  this 
itays  all  further  proceedings  In  the 
low  upon  the  Judgment  appealed 
upon  the  matter  embraced  therein; 
lourt  below  may  proceed  upon  any 
tter  Included  In  the  action  and  not 
}y  the  Judgment  appealed  from." 
ibject-matter  of  the  salt  out  of 
ew  the  proceedings  now  before  us 
>fflce  of  school  director  of  Sampson 
The  books  and  papers,  which  were 
s  of  performing  properly  the  duties 
lee,  were  taken  from  the  new  board 

members  of  that  board  bad  per- 
lelr  appeal  bond,  and  while  they 
1  holding  and  executing  tlie  duties 
>fflce.  Clearly,  then,  the  Judge  had 
by  a  motion  In  the  cause  to  order 
Ion  of  the  books  and  papers.  Such 
did  not  touch  tbe  subject-matter  of 
a,  which  was  the  otfice  Itself.  The 
ig  was  In  the  nature  of  a  manda- 
metlon,  and  such  Injunctions  ore 
d  under  the  law  In  such  cases 
Jnr.  i  1359. 

Ird  assignment  of  error  cannot  be 
The  books  and  papers  were  not 
!r^  of  the  nppellants.  They  were 
3rty  of  the  county  of  Sampson,  to 
>y  its  school  board  of  education  for 
c  Kood,  and  the  new  board,  during 
ency  of  their  appeal,  was  entitled 
intU  the  case  should  have  been  de- 
bt the  supreme  court,  at  least 
B  no  force  in  the  fourth  assignment 
B.B.-19 


of  error,  (or  tbe  respondents  appeared  at 

Newbeme  on  the  2Sth  day  of  July.  1808,  the 
day  mentioned  for  the  hearing  of  the  con- 
tempt rule,  and  answraed  in  form,  declining 
and  refusing  to  snrrender  the  books  and  pa- 
pers. 

The  fifth  assignment  Is  answered  In  tbe 
consideration  of  tbe  first  and  second. 

Aa  to  tbe  sixth  assignment  of  error,  tbe 
question  Is  not  presented  as  to  whether  a 
Judge  could  by  an  order  compel  the  attend- 
ance of  a  perscn  outside  of  the  Judicial  dis- 
trict In  which  he  lives  and  outside  of  the 
county  where  the  action  was  tried  to  answer 
a  rule  for  contempt  The  order  of  Judge  Al- 
len requiring  the  respondents  to  appear  at 
Newbeme,  outside  of  the  Judicial  district  In 
which  the  respondents  lived,  was  served  on 
the  respondents,  and  they  appeared,  as  we 
have  said,  at  tbe  time  and  place  mentioned  In 
the  order,  and  they  not  only  appeared,  but 
they  answered  tbe  rale,  abd  declined,  in  the 
presence  of  the  Judge,  to  obey  the  order  to 
deliver  tbe  books  and  papers.  They  did  not 
stand  on  their  rights  to  have  the  cont^pi 
order  heard  in  Sampson  county,  whwe  the 
original  Judgment  was  had.  It  was  not  a 
question  of  Jurisdiction.  It  was  a  question 
of  venue,  and  the  resirandents  consented  to 
have  tbe  matter  beard  outside  of  their  dis- 
trict and  county.  There  was  no  positive  con- 
sent entered  In  writing,  but  there  was  no 
objection  ever  entered  until  tbe  case  on  ap- 
peal was  prepared  for  tbti  court  In  Ood- 
wln  T.  Monds,  101  N.  0.  854.  7  8.  B.  793. 
It  Is  held  that  a  Judgment  could  not  be  set 
aside  by  a  Judge  outside  tbe  county  In  which 
it  was  rendered,  unless  It  was  done  by  com- 
mon consent,  and  that  that  consent  should 
appear  In  writing,  or  the  Judge  should  set  out 
the  consent  In  the  order  which  be  makes  In 
the  cause,  or  mdh  consent  should  appear  by 
fair  Implication  from  what  appeared  In  the 
record.  See,  also,  Ledbetter  v.  Pinner,  120  N. 
0.  457,  27  S.  E.  123;  Fertilizer  Co.  v.  Taylor, 
112  N.  O.  145,  17  S.  E.  69.  In  Godwin  v. 
Monds.  supra,  the  court  said  "that  It  did 
not  appear  that  the  plaintiffs  or  their  counsel 
were  present  at  the  hearing  of  the  motion, 
and  did  not  object;  thereby  implying  such 
consent"  But  In  the  case  before  us.  as  we 
have  said,  tbe  respondents  were  present  with 
their  counsel,  and  answered  the  rule,  and 
made  no  objection.  They  therefore  consented 
to  the  venue  by  fair  Implication. 

The  seventh  assignment  of  error  cannot 
be  sustained.  It  Is  true  that  the  re^ndents 
In  their  answer  denied  all  purpose  to  commit 
any  contempt  of  the  court  but  they  refused 
to  obey  the  order  of  Judge  Allen  commanding 
them  to  deliver  the  books  and  papers  to  the 
new  board.  The  contempt  Is  tbe  refusal  to 
obey  the  order  of  the  conrt  They  had  it  in 
their  power  to  do  so.  Falne  v.  Falne,  80  N. 
C,  322;  Boyett  T.  Vaughan.  89  N.  O.  27. 

The  eighth  assignment  of  error  Is  without 
merit  and  U  based  upon  the  mlsappr^en- 
slon  ot  tbe  facts.  Judge  Bryan  la  bis  Judg- 
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ment  recited  tbe  facts  which  constituted  the 
contempt,  and  they  were  alao  set  oat  in  the 
last  order  of  Jndge  Allen. 

Tbe  ninth  assignment  of  error  cannot  be 
unstained.  Tbe  conduct  of  the  respondents 
was  la  willful  disobedience  of  a  lawful  order 
of  Judge  Allen,  who  had  Jurisdiction  of  the 
ciuestlOD. 

Because  of  the  serious  nature  of  the  mat- 
ters tUTolTCd  In  this  proceeding,  matters  In 
which  were  Involved  not  only  the  property, 
but  also  tbe  personal  liberty  of  three  citizens 
of  the  state,  we  have  given  the  case  a  most 
careful  consideration,  and  our  conclusion  Is 
that  Judge  Allen  bad  Jurisdiction  of  the  mat- 
ters mentioned  in  his  orders;  that  tbe  books 
and  papers  and  key  should  have  been  return- 
ed to  the  new  board  under  tbe  last  txAer  of 
Judge  Allen,  as  the  remedy  sought  by  the 
new  board  was  a  proper  one;  that  the  appear- 
ance at  Newbeme,  outside  of  tbe  district  and 
county  in  which  tbe  original  Judgment  was 
had,  and  in  which  the  respondents  resided, 
and  their  answer  to  tbe  rule  at  that  place  and 
time,  their  counsel  being  present  and  aiding 
them,  and  no  objection  having  been  entered 
against  tbe  hearing  of  the  contempt  rule  at 
Newbeme,  constituted  a  consent  to  have  the 
contempt  rule  heard  at  the  time  and  place 
when  and  where- It  was  heard;  and  that, 
therefore,  the  Judgment  of  Judge  Bryan  must 
be  affirmed. 

Of  course,  as  the  main  action,  for  the  re- 
covery of  the  offices  by  the  plaintiffs  (who 
are  the  respondents  here),  has  been  decided  at 
the  last  term  of  tbe  court  In  favor  of  the 
plaintiffs  (tbe  respondents),  that  part  of  the 
Judgment  of  Judge  Bryan  as  to  the  impris- 
onment of  the  respondents  Is  vacated.  They 
are  now  entitled  to  keep  the  books,  papers, 
and  key,  and  any  other  belongings  to  the 
board  of  school  directors  of  Sampson  connty, 
under  the  decision  of  this  court  abore  re- 
ferred to. 

This  case  Is,  In  Its  effect  upon  the  re- 
spondents, one  of  great  and  peculiar  hard- 
ship. There  appears  to  have  been  no  pur^ 
pose  on  their  part  to  do  anything  except  to 
claim  and  to  avail  themselves  of  their  legal 
rights  as  they  were  advised  by  their  coun- 
sel. They  were  conflrmed  in  Oielr  course, 
also,  by  the  letters  of  the  state  officers  from 
which  we  have  quoted.  By  tbe  decision  of 
this  court,  too,  they  have  been  declared  en- 
titled to  the  offices  which  were  the  subject- 
matter  of  the  main  action,  and  to  the  pos- 
session of  the  books  and  papers  pertaining 
thereta  We  can  afford  them  no  relief,  how- 
ever, but  mast  sustain  the  order  and  Judg- 
ment of  his  honor.  Judge  Bryan,  because  of 
the  reasons  given  In  this  opinion.  Tet  It 
may  be  that  relief  might  be  sought  snccess- 
fnlly  through  another  source  (executive  clem- 
ency); for,  under  the  provisions  of  the  con- 
stitution of  the  state  (article  8,  ft  6),  such 
power  Is  given  to  the  governor.  A  contempt 
of  court  is  an  offense  against  the  state,  and 
not  against  the  Jndge  personally.  The  con- 


stitution of  the  United  States  (article  2,  |  2> 
Invests  the  president  of  tbe  United  States 
with  the  seme  power  as  to  offenses  against 
the  United  States,  with  the  same  exertion. 
In  cases  of  Impeachment.  Ex  parte  MuUee, 
7  Blatehf.  23,  Fed.  Cas.  No.  9,911.  Tbe  same 
power  has  been  exercised  by  tbe  governor  of 
other  states.  State  v.  Sauvlnet,  24  La.  Ann. 
119;  Ex  parte  Hlckey.  4  Bmedes  &  M.  751. 
Modified  and  affirmed. 

DOnOLAS,  r.,  dlBsentB. 

PAIRCLOTH.  O.  J.  (dissenting).  My  ob- 
Jectlon  to  the  opinion  Is  that  tbe  orders  were 
made  without  authority;  that  Is,  that  the 
Jndge  had  no  Jorlsdlctlon.  We  know  that 
tbe  superior  court  Judges  hold  the  courts  in 
the  several  Judicial  districts  successively, 
called  "rotation."  Code,  |  911.  We  know 
that  the  fall  term,  1899,  of  tbe  courts  In  tbe 
Sixth  Judical  district  began  July  lat  and 
contlnned  nntll  December  Slst  Acts  1885, 
c.  180,  §  8.  We  also  know  that  the  resident 
Judge  of  tbe  Second  district  was  the  presid- 
ing Judge  of  the  Sixth  district  during  the 
fall  term,  1899.  The  first  order  In  this  con- 
tempt proceeding,  upon  motion  In  the  orig- 
inal action,  was  made  July  8,  1890,  the  sec- 
ond on  tbe  12th  of  July,  and  the  third  on 
the  19th  of  July.  These  orders  were  made, 
not  by  the  presiding  Judge  of  tbe  district, 
but  by  the  resident  Judge,  who  was  then  the 
presiding  Judge  of  another  district  The  or- 
der to  show  cause,  etc.,  thus  made,  was  re- 
turnable before  the  presiding  Judge,  then  at 
Kewl)eme,  In  the  Second  district,  who  made 
the  final  order  adjudging  the  plaintiffs  in  ccm- 
tempt  In  falling  to  obey  the  order  made  Id 
the  Sixth  district  by  another  Judge.  "Juris- 
diction" Is  a  term  frequently  used,  and  some- 
times without  an  accurate  understanding  of 
its  precise  application.  Jnrlsdlctlon  of  the 
court  is  essential,  and  without  It  any  Judg- 
ment is  a  nullity.  As  to  the  scope  of  tbe 
term  'jurisdiction"  there  was  for  a  time 
some  controversy,  bnt  "the  rale  now  sup- 
p<Nrted  by  high  and  abundant  authority  and 
excellent  reason  Is  that  the  court  must  not 
only  have  Jurisdiction  over  the  person  and 
the  matter,  but  authority  to  render  the  par- 
ticular judgment"  7  Am.  A  Bug.  Bnc.  Law 
(2d  Ed.)  86.  The  only  acts  constftnting  con- 
tempt In  North  Carolina  are  specified  by 
statute;  all  other  acts  recognlEed  at  common 
law  as  such  are  repealed  and  annulled. 
Code,  I  648.  The  action  In  which  this  mo- 
tion was  made  Is  quo  warranto  for  the  office 
of  the  board  of  education  of  Sampson  conn- 
ty. and  It  had  been  adjudged  by  the  snpeiior 
court  that  tbe  plaintiffs  were  entitled  t&  the 
office,  from  which  Judgment  the  defendants 
appealed  to  this  court,  where  the  Judgment 
was  affirmed.  Pending  said  appeal,  tbe 
plaintiffs  peaceably  entered  tbe  office,  and 
took  possession  of  tbe  key  and  the  school 
books.  They  were  ordered  to  deUr«?  the 
books  and  key  to  tiie  defendant!.  Ttmy  de- 
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io  80,  on  the  ground  that  they  were 
:o  keep  them,  and  oq  the  ground 
order  was  made  by  a  Judge  who 
lout  authority  to  do  bo.  Thia  re- 
alleged to  be  a  violation  and  con- 
court  as  defined  In  Code,  §  &48, 
The  language  of  that  section  is, 
llsobedience  of  any  process  or  or- 
lUy  Issued  by  any  court"   It  will 

that  the  order  must  be  "lawfully 

and  that  inTolves  the  question 
the  order  was  issued  by  a  court 
irlsdlction  and  authority  to  render 
icular  Judgment.  It  is  argued  that 
m  ap[>eal  the  court  may  make  ind- 
5ers  not  affecting  the  matter  In  the 
ich  as  making  new  parties,  reguir- 
r  security  for  the  costs,  and  pro- 
ny  property  In  custodia  legls,  and 
I   concede  all  that   But  what 

Judge  can  make  even  these  inci- 
ters? Are  they  not  to  be  made  at 
■  by  the  judge  then  presiding  In  that 

Can  any  other  Judge  make  such 
:  will,  out  of  term  time?  That  is 
□derstandlng  of  the  practice  hereto- 
ppose  A.  sues  B.,  both  living  in 

county,  and  one  notifies  the  other 
r  before  the  presiding  Judge,  who 
n  Cherokee  county,  to  show  cause, 
ccurs  to  me  that  the  Inconvenience 
iractlce  Is  a  sufficient  reason  for  re- 
uch  orders  to  be  made  returnable 
e  district  and  county  where  the  par- 

and  where  the  action  Is  pending, 
'otatlon  was  allowed,  each  Judge 
y  in  bis  district  except  by  special 
on.  During  that  period  the  gov- 
led  a  commlssitn  to  the  Judge  of  the 
trict  to  hold  court  In  the  Third  dls- 
kindred  question  came  to  this  court 
»urt  said:  "A  superior  court  Judge 
iitbority  to  vacate  injunctions  or  to 

attachments  regularly  granted,  ex- 
causes  pending  in  his  own  district 

understand,  means  when  be  is  on 
Ills  own  district]-  •  •  •  Judges 
ange  districts  by  the  consent  of  the 

for  a  whole  riding  or  a  series  of 
ke  the  place  of  each  other  for  all 
during  that  series  of  courts.  Wb&a 
nor  requires  a  Judge  to  hold  a  term 
rt  for  some  county  outside  of  his 
Istrlct  the  authority  of  the  Judge 
1.  The  Jurisdiction  of  the  proper 
the  district  Is  superseded  by  that  of 
itiited  Judge  In  that  county  during 
led  term,  but  not  elsewhere,  nor  for 
:ime.  The  substituted  Judge  has,  in 
)  all  cases  pending  in  the  specified 
uring  the  specified  term,  all  the 
f  the  proper  Judpe  of  the  district" 
ohen.  65  N.  C.  Cll.  515.  "A  district 
ge  Is  not  authorized  to  dissolve  In- 
or  to  punish  parties  for  a  contempt 
■y\ng  an  Injunction,  except  in  bis 
rlct.  unless  he  has  been  duly  as- 

hold  the  court  In  the  county  where 


the  original  process  Is  returnable."  Morris 
V.  Whitehead,  65  N.  C.  e37.  "The  resident 
Judge  of  a  district  has  no  other  powers 
within  such  district  In  vacation  than  any 
other  Judge  of  the  superior  coun.  Each 
judge  of  the  superior  court  has  general  Ju- 
risdiction only  in  the  Judicial  district  to  which 
he  Is  assigned  by  the  statute,  except  In  cases 
of  exchange,"  etc.  State  v.  Ray.  97  N.  a 
510,  514,  1  8.  E.  87(1.  The  statutes  author- 
ize any  Judge  to  Issue  a  restraining  order  for 
20  days,  but  that  order  must  be  returnable 
before  the  resident  or  presiding  Judge,  as 
tbe  case  may  be.  There  is  a  scarcity  of  au- 
thorities on  the  main  question,  probably 
from  the  fact  tbat  such  a  question  is  seldom 
presented.  Reasoning  by  analogy  from  the 
above  authorities,  it  seems  to  me  that  when 
the  term  of  a  presiding  judge,  fixed  by  stat- 
ute, begins,  he  Is  the  only  judge  who  can 
adjudge  important  and  grave  questions  In 
tbat  district  during  his  term.  If  it  be  true, 
then  upon  the  facts  before  ns  the  order  to 
deliver  up  the  key  and  books,  and  the  order 
to  show  cause,  etc,  were  made  by  a  Judge 
without  authority  or  jurisdiction,  and,  of 
course,  all  subsequent  proceedings  are  void, 
Including  the  final  Judgment  for  contempt.' 
I  cannot  for  a  moment  consider  the  possibil- 
ity that  the  executive  will  or  may  exercise 
his  pardoning  prerogative.  If  he  has  the 
power  to  do  so.  I  have  written  briefly,  to 
avoid  tbe  Just  Inference  from  my  silence  on 
this  important  question. 


IMPERIAL  PORTRAIT  CO.  v.  BRYAN. 
(Supreme  Court  of  Georgia.   June  7,  1900.) 
SALE  BT  SAMPLE— WARRANTT. 

1.  A  sale  of  goods  by  sample  carries  an  im- 
plied warranty  that  the  bulk  of  the  goods  pur- 
chased will  correspond  with  tbe  sample,  out. 
In  order  to  constitute  such  a  sale,  Bomething 
more  must  appear  than  that  at  the  time  of  the 
sale  a  sample  was  exhibited,  vi'z.  that  when 
the  exhibition  was  made  it  was  mutQally  un- 
derstood and  intended  that  the  sample  was  a 
reliable  representative  of  the  bulk  of  the  goods 
purchased. 

2.  When,  in  snch  a  case,  the  contract  Is  ex- 
pressed in  a  writing  embracing  the  entire 
agreement  and  the  same  contains  no  reference 
to  a  sample,  "it  is  clear  that  conformity  of  tbe 
bulk  to  the  sample  is  not  an  agreed  term." 

3.  The  evidence  in  this  ease  failed  to  show  a 
sale  by  sample. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Greene  county; 
J.  B.  Park,  Jr.,  Judge  pro  bac. 

Action  by  the  Imperial  Portrait  Company 
against  R.  F.  Bryan.  Judgment  for  defend- 
ant and  plainticr  brings  error.  Reversed. 

Jos.  P.  Brown,  for  plaintiff  In  error.  8.  H. 
Sibley,  for  defendant  in  error. 


LITTLE,  J.  The  plaintiff  In  error  Insti- 
tuted an  action  In  a  Justice's  court  to  recover 
a  judgment  against  Bryan  for  a  bill  of  goods, 
amounting  to  (17.76.  The  defendant  pleaded 
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tliat  goods  Blmnar  to  tbose  named  In  the  ac- 
count attached  to  the  aammons  wore  shipped 
to  him,  but  they  whoUj  failed  to  come  up  to 
Bamples,  and  were  Immediately  rejected  by 
defendant  and  retained  to  platotiff.  The 
Jury  returned  a  verdict  tor  the  defendant 
The  plaintiff  preaented  a  petition  for  cer- 
tiorari, which  mm  sanctioned,  and  on  the 
hearing  waa  orarruled,  and  ttie  plaintifl  In 
error  excepted  to  endi  jadgment. 
The  order  for  the  goods  was  as  follows: 

*T.mperIal  Portrait  Co.,  Otalcago,  111.:  Please 
ship  the  nnderslgned,  at  your  earliest  con- 
venience, the  following  goods,  at  90  days,  net 
cash,  from  date  of  shipment: 

lCnToiiiiBdlakBorlrtitB,B.S..*lflt16xl».a«l  3S  91  SS 

IWatM^lortlnt     "        "    1 18    1  IS 

Sxfm  ftuM  la  portralfe  «tr»  4  60 

Pnll  fl^nn  TS 
n  InmoB  (Mvorted  ntylea,  >lw  ISx»)       Q   1  ZS   15  00 

_l  I JI_UJ-1I_I_U_UJ_LIJ  l_IJ_ 
M    I    III    I  M  M  M  Mill 

I  I     I     Ml     I  M  M  M     I  t  M 


BM  I  a  mm  44  |451jB[70|n|78|74|  Tt  |  | 
I  MXOTjli 


I  r 


TT 


I  I 


FT 


VPpw. 


H I  n  in|«H  92  |»ini 

eOl^DdbOl,  with  bnalnMM  card 

W  dretdar  lattan  <blaek) 
aitaow  carda 
lpaac1iaB,OMeta. 

Totel ......  ■a«>«ta*«B>B  ■■•■•aaa  M*aa*ta«aa«aa*«flvapaaa*  ■■■■««  pttM 

*^erm8: 
*'0n  frames,  80  days,  net  caoh. 
"On  portraits  (after  1st  order),  10  day^ 
net  cash. 

*Votlce.  The  Imperial  P(»rtralt  Go.  agrees 
to  furnish  guarantied  portraits,  as  ordered, 
for  each  of  above  ftames.  at  r^lar  prices, 
as  shown  by  above.  The  two  sample  por- 
traits In  this  order  may  be  exchanged  at  any 
titne  for  other  portraits.  By  shipping  goods 
pleased,  the'  ftelght  charges  will  be  but 
tme-balf  the  usual  ratee,  but  the  consignee 
assumes  all  risk  of  damage  while  In  transit. 

"Guaranty.  Portraits  to  be  correct  copy 
of  small  picture,  and,  when  not  satisfactory 
to  owner,  are  to  be  taken  out  of  frame  and 
returned  for  correction,  and  then,  if  not  sat- 
isfactory, to  be  credited  at  full  price.  There 
Is  no  other  agreement,  except  what  is  writ- 
ten or  printed  hereon. 

"Please  ship  aa  above  directed* 

■■Salesman:   E.  M.  Prfthett 

"Order  No.  127. 

"tSlgnedl  R.  P.  Bryan. 

"Post  office:  Union  Point,  Qa. 

"Shipping  point:  Union  Point,  Oa^  via 

"Dated  at  Union  Fotait.  Ga.,  Dec.  8.  1806.** 

It  was  also  shown  tm  plaintiff  tliat  the 
goods  were  shipped  from  Chicago  Decembw* 
28. 1896,  consigned  to  the  defendant  at  Union 
Pobit,  Oa.  The  defendant  testified  In  his 
own  behalf  Qiat:  A  ssleaman  exhibited 
frames,  and  he  made  selection  and  signed 
contract  rnmes  did  not  come  up  to  sam- 
ites. Were  inferior  In  workmanship  and  fin- 


ish. Knew  them  to  be  mualable,  and  return- 
ed them.  The  salesman  who  made  the  con- 
tract carried  a  small,  leather  cas^  and  the 
samples  conslated  of  varied-colored  selections 
and  comers  of  picture-frame  molding.  He 
carried  no  whole  frames.  Witness  under- 
stood when  he  bought  that  it  was  from  sam- 
ples, though  it  was  not  put  in  the  contract 
It  was  also  shown  that  tbe  defendant  re- 
shipped  the  picture  frames  to  the  plaintiff  In 
error  on  27tb  of  March,  1897,  and  that  tt  re- 
quired from  8  to  10  days  for  goods  to  reach 
Union  Point  sh^q^ed  from  Chicago^  and  the 
some  iMigth  of  time  for  t3ie  return,  except  in 
busy  seasons,  when  It  required  a  Itmger  time. 
A  letter  from  the  defendant  was  also  intro- 
duced, giving  aa  a  reason  why  the  draft  for 
the  goods  waa  not  paid  that  the  parties, 
throned  tiieir  salesman,  offered  to  place  goods 
with  only  one  man  in  town,  but  broke  the 
contract;  hence  tlie  goods  were  returned. 
Other  evidence  was  Inttoduced.  to  which  ref- 
erence la  not  necessary. 

The  sole  question  in  the  case  la  whether  the 
presldii^E  Judge  erred  In  overmlii^  the  cer- 
tiorari. In  onr  <^nion,  he  did.  Giving  to 
the  testimony  of  the  defendant  Its  full  weight, 
it  failB  to  estaUlflh  the  fact  Uiat  he  bought 
the  goods  by  aanq>le.  The  implied  warranty 
which  arises  from  a  sale  of  goods  1^  sample 
Is  that  Ghe  quality  of  tb»  bnlk  la  equal  to 
ttmt  of  the  sample  Mr.  Benjamin,  hi  his 
treatise  on  Sales  (sectkm  6M,  Bennett's  7tb 
Bd.),  says,  on  anOml^,  that:  "It  mnat  not 
be  assumed  ttiat,  In  all  cases  where  a  sample 
ts  exhibited,  tbe  sale  Is  a  aale  by  sample. 
The  vendor  may  show  a  sample,  but  decline 
to  sen  by  It  or  the  buyer  mar  decline  to  trust 
to  the  san^ile  and  the  implied  warnniy,"— 
and  dtes  a  number  of  cases  to  support  the 
text  Mr.  nedeman.  In  his  wwk  on  Sales 
(section  18^,  dtlng  a  number  of  auUiorttlea. 
says:  **In  order  that  tlie  Implied  warranty 
of  correepondence  of  the  bulk  with  the  sam- 
ple may  be  dalmed,  tt  must  be  a  veritable 
sale  bf  sample.  It  Is  not  sufficient  that  the 
sample  Is  exhibited.  It  must  be  exhibited 
with  the  Intention  and  understanding  of  ttie 
parties  that  the  seller  assures  the  bnyor  that 
the  sample  is  a  reliable  rqiresentatlve  of 
what  the  balk  of  flie  gooda  Is.  If  the  facta 
of  the  ease  do  not  support  the  presumption 
that  the  seller  intended  to  warrant  tbe  cor- 
respondence  ot  the  bulk  with  the  sample,  the 
mere  production  of  the  sample  will  not  raise 
the  Implication  of  the  warrant^.'*  To  the 
aame  effect  see  Burd.  Bales,  p.  W;  Newm. 
Salea,  |  834.  It  win  be  noted  that  the  de- 
fendant himself.  In  giving  an  account  of  the 
purchase,  said:  "Salesman  exhibited  frames. 
I  made  selection  and  signed  contract.**  Be- 
sides, the  contract  fbr  the  purchase  of  the 
goods  was  in  writing;  and  It  plainly  appears 
by  It  that  the  defendant  ordered  12  firamea, 
of  aasorted  styles,  of  a  particular  measnre- 
ment  There  waa  no  reference  In  this  order, 
which  ctrntataiB  c«taln  terms  of  contract,  that 
these  frames  were  purchases  by  sample. 
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IB  no  reference  at  any  character  from 

could  be  determined  that  the  order 
erwlse  than  a  purchase  of  certain 
herein  described,  and  among  the  con- 
mbraced  In  this  order  Is  one  declar- 

"there  la  no  other  agreement,  ez- 
at  la  written  or  printed  hereon." 
er  constituted  a  contract  to  purchase, 
the  number,  the  size,  and  the  style 
amee  Intended  to  be  purchased.  It 
a  a  guaranty  as  to  the  portraits 
rere  to  accompany  the  frames.  It 
•  prices  and  terms  of  payment,  and 

on  Its  face  to  be  the  full  and  entire 
Treating  of  sales  by  sample,  Mr. 

further  says:  "If  (be  contract  has 
imltted  to  writing,  and  no  reference 
to  a  sample.  It  Is  clear  that  conform- 
s  bulk  to  the  sample  is  not  an  agreed 
We  are  of  the  opinion,  therefore, 
evidence  of  the  defendant  was  of  It- 
sufficient  to  show  that  the  sale  of  the 
as  made  by  sample,  and  that  the 
Ted  In  oTerruling  the  certiorari, 
t  reversed.  All  the  Justices  concur- 
«pt  FISH,  J.,  absent  on  Account  of 


DANIEL  T.  STATE, 
ae  Court  of  Georgia.   June  5,  1900.) 

VAQRANCT— BVIDBNCH. 
evidence  was  not  sufficient  to  warrant 
ct,  and  the  trial  Judge  erred  in  refus- 
ant  a  new  trial, 
as  by  the  Court.) 

from  city  court  of  Ortffln;  H.  W. 
id.  Judge. 

ly  Daniel  was  convicted  of  vagrancy, 
gs  error.  Keversed. 

W.  Thurman,  for  plaintiff  In  error, 
toyd,  for  the  State. 

C.  J.  In  the  city  court  of  Orlf- 
lony  Daniel  was  tried  on  a  fharge 
ncy.  The  Jury  fonnd  him  guilty  of 
se.  The  trial  Judge  refused  to  grant 
'iel,  and  exceptlo'h  was  taken  to  this 
The  record  shows  that  the  Indlct- 
irged  the  accused  with  vagrancy  on 
LO,  ISOQ.  The  evidence  showed  that 
pring  of  that  year  the  accused  cnt 
ed  25  cords  of  wood;  that  he  "chop- 
acres  of  cotton  for  one  man,  at  50 
acre,  hoed  cotton  for  two  daya  for 
and  received  therefor  $1,  and  cut 
eat  and  oats  for  another,— how  much 
I  disclosed.  The  chopping  of  the  cot- 
the  cutting  of  the  grain  must  have 
May  or  June  of  the  year  1899.  The 
also  disclosed  that  the  accused  was 
nan,  and  spent  a  good  deal  of  his 
that  occupation.  Whether  he  sold 
he  caught,  or  consumed  them  hlm- 
n  not  shown.  It  was  shown  that  he 
ivork  regularly,  and  that  he  was  Idle 
arable  portion  of  his  time.  How  long 


It  took  him  to  cut  and  cord  the  26  cords  of 
wood,  did  not  appear;  nor  how  long  It  took 
him  to  chop  the  cotton  or  cut  the  grain.  Tak- 
ing the  evidence  in  Ita  entirety,  we  think  It 
did  not  sustain  the  verdict  finding  the  accus- 
ed guilty  of  vagrancy.  The  law  does  not  say 
how  many  days  in  a  month  a  man  shall  de- 
vote to  latwr.  The  statute  was  enacted  to 
prevent  men  able  to  work  from  Idling  and 
wandering  about  the  .community,  and  be- 
coming drones  or  thieves  or  charges  upon 
the  public.  If  a  man  la  able  to  work,  but  Is 
idle  and  has  no  means  of  support,  there  is  a 
great  temptation  to  steal.  In  order  to  relieve 
his  hunger  and  supply  his  bodily  necesaitlea 
It  Is  to  keep  him  from  this  temptation  that 
the  law  commands  him  to  work  for  his  own 
support  According  to  the  evidence  in  the 
present  case,  the  accused  must  have  been  at 
work  for  several  montbs  prior  to  August, 
1899,  when  he  is  charged  with  having  been 
a  vagrant,  and  must  hare  earned  a  sufilcien- 
cy  for  his  support  during  that  period.  The 
accused.  In  bis  statement,  claimed  that  be 
had  always  made  his  living  by  his  labor,  and 
detailed  some  of  the  persons  tor  whom  lie 
had  worked  during  the  year.  Taking  the 
evidence  as  a  whole,  we  think  the  verdict 
was  not  warranted,  and  the  trial  Judge 
should  have  granted  a  new  trial.  Judgment 
reversed.  All  the  justices  concurring,  except 
FISH,  J.,  absent  on  account  of  sickness. 


KIEVE  T.  FORD. 
(Supreme  Court  of  Georgia.   June  6,  1900.) 

CERTIORARI— JURISDICTION— CITT  COUHTa 

1.  Since,  under  the  conatltntion,  the  writ  of 
certiorari  can  issue  only  upon  the  sanction  of 
a  judge  of  the  superior  court,  such  a  writ  is- 
sued upon  the  sanction  of  a  city  court  judge, 
and  all  proceedings  thereon,  are  void. 

2.  So  much  of  the  act  of  December  16,  18&7 
(Acts  1897,  p.  408  et  aeq.).  establishing  the 
city  court  of  Albany,  as  undertakes  to  confer 
npon  the  judge  thereof  authority  to  sanction 
petitions  for  certiorari,  or  to  entertain  jurisdic- 
tion in  certiorari  cases.  Is  unconstitutfonaL 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Albany;  0.  B. 
Wooten,  Judge. 

Action  between  B.  Eleve  and  Mella  Ford. 
From  the  Judgment  Ford  brings  certiorari, 
and  from  the  granting  of  the  writ  Eleve 
brings  error.  Reversed. 

Wallace  W.  Bacon,  Jr.,  for  plaintiff  In  er- 
ror. Waltera  &  Wallace,  for  defendant  In 
error. 

LEWIS,  J.  It  appears  that  this  suit  orig- 
inated In  a  Justice's  court  in  Dougherty  coun- 
ty. The  same  was  a  suit  upon  a  forthcoming 
bond  in  that  court,  and  the  party  against 
whom  the  magistrate  decided  excepted  to  his 
judgment,  and  sought  to  review  and  reversa 
it  by  petition  for  certiorari  to  the  Judge  of  the 
city  court  of  Albany  for  Dougherty  county. 
Under  the  constitution  of  this  state  embodied 
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In  CiT.  Code,  S  5846.  in  treating  of  tbe  juris- 
dlctton  of  the  superior  courts,  it  Is  declared: 
"Tbey  shall  have  power  to  correct  errors  In 
Inferior  Judicatories,  by  writ  of  certiorari, 
which  shall  only  Issue  mi  the  sanction  of  the 
Judge."  The  Judge  therein  referred  to  evi- 
deatly  means  the  Judge  of  the  superior  court. 
The  constitution,  Uierefore,  expressly  declares 
tliat  a  writ  of  certiorari  cannot  issue  except 
on  the  sanction  of  %  Judge  of  the  superior 
court.  The  action  of  tbe  Judge  of  the  city 
court  in  this  case  in  sanctioning  the  writ  of 
certiorari  is  clearly  contrary  to  tbe  express 
proTlaloD  of  tbe  constitution  which  we  have 
abOTe  cited.  If  tbe  sanctioning  of  the  writ 
was  void,  tbe  subsequent  proceedings  had 
upon  tbe  petition  for  certiorari,  and  the  an- 
swer  of  tbe  magistrate  thereto.  In  which  ifae 
Judge  sustained  tbe  petition  for  certiorari, 
are  absolutely  void.  Tbis  proceeding  was 
doubtless  based  upon  tbe  provision  In  the  act 
approved  December  16,  1897  (Acts  1897,  p. 
409,  S  2).  establishing  the  city  court  of  Al- 
bany. Under  that  act  It  is  declared  "that 
the  city  court  shall  have  concurrent  Jurisdic- 
tion with  the  superior  court  of  all  appeals 
and  certloraris  from  all  inferior  courts  in 
said  county  eicept  the  court  of  ordinary,  said 
appeals  and  certloraris  to  be  bad  under  tbe 
same  rules  governing  such  remedies  In  tbe 
superior  court.  Tbe  city  Judge  is  hereby  giv- 
en authority  to  sanction  petitions  for  cer- 
tiorari returnable  to  said  city  court"  Under 
the  view  above  expressed  as  to  the  provision 
of  the  constitution  upon  tbe  subject  of  cer- 
tiorari, we  think  this  provision  in  tbe  act  es- 
tablishing the  city  court  of  Albany  is  clearly 
unconstitutional.  The  city  court  of  Albany, 
therefore,  instead  of  bearing  and  entertaining 
Jurisdiction  of  this  petition  for  certiorari, 
should  have  dismissed  tbe  same  for  want  of 
Jurlsdlt^on.  We  feel,  therefore,  constrained 
to  reverse  the  Judgment  of  tbe  court  below, 
because  the  court  erred  In  entertaining  any 
Jurisdiction  of  the  case.  He  should  have 
granted  an  order  dismissing  the  petition  for 
certiorari  for  want  of  Jurisdiction,  and  di- 
rection is  accordingly  given.  Judgment  re- 
versed, with  direction.  All  the  Justices  con- 
curring, except  FISH,  J.,  absent  on  account  of 
slckuesB, 


LOWERY  T,  TAWN. 

(Snpreme  Court  of  Georgia.  Jnne  6,  1900.) 

COVBNANTO-WARRANTT  OP  TFTLD— BRBACH— 
NONSUIT. 

1.  The  plaintiff.  In  tin  action  for  breach  of 
warranty  of  title  to  land,  makes  out  a  prima 
facie  case  when  he  proves  that  he  yielded  to 
an  adverse  daimaut  whose  title  was  para- 
mount to  that  of  tbe  defendant:  and  more  es- 
pecially is  this  Bo  when  it  further  appoars 
that  the  defendant,  with  notice  of  the  adverse 
claim,  acquiesced  in  its  superiority,  advised  the 
plaintiff  BO  to  do.  and  was  himself  a  party  to 
an  apreement  whereby  the  plaintiff  was  per- 
mitted to  retain  posaessinn  by  paying  to  the 
adren*  claimant  a  apecified  sum. 


2.  In  view  of  the  evidence  appearing  In 
record,  the  court  erred  la  granang  a  Donsni 

(SyUabuB  by  the  OoorL) 

Error  from  superior  conrt;  Tdfidr  com 
a  C.  Smith.  Judge. 

Action  by  W.  A.  Lowery  against  W. 
Tawn.  From  a  Judgment  of  nonsnlt,  deft 
ant  brings  error.  BeverKd. 

E.  D.  Graham,  tw  plaintiff  In  error.  Eb 
&  McBae  and  D.  U.  Boberls,  for  d^emd 
is  error. 

LEWIS,  J.  Lowery  brought  suit  In  ' 
fair  superior  eourt  against  Yawn  to  recc 
damages  for  a  breach  of  warranty  in  a  di 
It  appears  from  the  evidence  in  tbe  rec 
that  Yawn,  on  March  6,  1889,  conveye 
certain  lot  of  land  to  tbe  plaintlfr,  contali 
the  following  warranty  of  title:  "And 
said  party  of  the  first  part,  the  said  1 
gained  property  above  described,  nnto 
said  party  of  the  second  part,  his  heirs, 
ecutors,  and  administrators  and  assl] 
against  tbe  said  party  of  the  first  part, 
heirs,  executors,  administrators,  and  assl) 
and  against  all  and  every  other  person 
persons,  shall  and  will  and  does  hereby  i 
rant  and  forever  defend  by  virtue  of  tt 
presents."  Plaintiff  Introduced  testlm 
showing  a  complete  chain  of  title  to  tbe  1 
covered  by  his  deed  in  Norman  W.  Dc 
under  a  deed  dated  June  9, 1S88,  from  Gee 
E.  Dodge.  This  title  was  traced  back 
competent  evidence  to  the  original  plat 
grant  from  tbe  state  of  Georgia  to  Pete 
Williams,  conveying  the  land  in  question 
February  7.  1834.  Plaintiff  testified  1 
Yawn  made  him  a  deed  at  the  time  it  ' 
dated,  for  which  be  paid  him  9250, 
amount  therein  stated.  He  opened  a  farn 
the  lot,  built  a  dwelling  house,  and  res] 
there.  In  two  or  three  years  after  tal 
possession,  tbe  agents  of  Norman  W.  Do 
entered  upon  the  land  without  plaintiff's  i 
sent,  boxed  the  timber  for  turpentine  ] 
poses,  worked  the  timber  for  such  purpi 
for  two  years,  and  then  cat  all  the  saw- 
timber  on  the  land  and  carried  it  av 
They  boxed  every  tree  large  enough  to  < 
tain  a  turpentine  box,  and  shipped  the  be 
once  a  week  during  turpentine  season, 
dipped  the  gum  from  the  boxes.  Tbey  en 
ed  on  the  land  and  boxed  It  in  1801.  Yi 
never  gave  plaintiff  any  of  the  back  de 
He  promised  to  defend  bis  title  to  tbe  h 
He  spoke  to  Yawn  about  the  agents  of  Do 
entering  upon  the  land,  and  Yawn  said 
would  stop  them,  but  he  never  did  so.  Yi 
then  went  and  compromised  with  Dodge, 
advised  plaintiff  to  go  and  fix  np  the  pai 
with  Dodge.  Yawn  claimed  some  other 
In  tbe  same  district  to  which  Dodge  claii 
title,  and  be  said  he  compromised  with  Do 
as  to  the  other  lots,  and  advised  platntU 
make  terms  as  to  tbe  lot  In  question.  Ta 
told  plaintiff  be  could  settle  with  Dodge 
floa  After  tbat  plaintiff  bongbt  the  U» 
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queatloa  from  Dodge,  and  paid  lilm  $100  for 
It  At  the  time  be  bought  the  lot  from  Yawn 
It  was  well  timbered,  and  the  turpentine  and 
mill  timber  on  It  was  about  two-thirds  of  the 
value  of  the  whole  lot.  Yawn  employed  at- 
torneys to  stop  the  agents  of  Dodge  from 
cutting  the  timber  on  the  land,  and  they  filed 
suit,  but  plaintiff  was  not  present  when  they 
made  the  compromise  with  Dodge  as  to  the 
lot  of  land.  After  the  close  of  plaintilTs  evi- 
dence, the  defendant's  counsel  mored  for  a 
nonsuit  This  motion  was  sustained  by  the 
court  below,  on  the  ground  that  the  eTldence 
was  not  sufficient  to  authorize  a  recovery. 
Upon  this  Judgment  error  Is  assigned  In  the 
bill  of  exceptions. 

1.  Counsel  for  defendant  In  error  contend 
that  the  evidence  showed  plaintiff  in  error 
voluntarily  yielded  to  an  outstanding  claim 
without  any  legal  proceeding  being  brought 
against  him,  and  was  not  entitled  to  a  recov- 
ery. Civ.  Code.  {  3617,  declares:  "In  suits 
for  breach'  of  warranty  the  burden  of  proof 
la  on  the  plalntlfF,  except  In  cases  where 
oatatandltag  incumbrances  have  been  paid 
off,  or  possession  has  been  yielded  In  cod  se- 
quence of  legal  proceedings  of  which  the 
warrantor  had  notice  and  an  opportunity  to 
defend."  In  the  case  of  Clements  v.  Collins, 
68  Ga.  124,  it  was  held:  "In  a  suit  upon  war- 
ranty of  title  to  land,  unless  It  can  be  ascer- 
tained from  the  evidence  that  title  paramount 
has  been  asserted  against  the  warrantee,  or 
some  person  claiming  under  him,  and  that  he 
haa  yielded  to  It  or  Is  In  a  situation  requir- 
ing him  to  yield  presently,  m  matter  of  legal 
duty,  no  breach  Is  established.-^rtalnly  not 
If  a  Judgment  In  ejectment,  rendered  with- 
out notice  to  the  warrantor,  Is  relied  upon." 
Tn  the  case  of  Haines  t.  Fort  93  On.  25,  18 
S.  E.  9M,  It  was  simply  decided:  "Upon  the 
trial  of  an  action  for  breach  of  warranty  of 
land,  eviction  of  the  plaintiff  under  para- 
mount title  la  not  sustained  by  mere  proof 
that  he  was  sued  In  ejectment  that  a  verdict 
and  Judgment  were  rendered  against  him, 
and  that  he  surrendered  possession  in  obedi- 
ence to  the  Judgment;  there  being  no  evi- 
dence that  his  warrantor  had  any  notice 
of  the  ejectment  suit,  or  any  opportunity 
to  defend  It  and  none  as  to  the  title  under 
which  the  plaintiff  was  ejected,  or  the  time 
when  that  title  originated."  These  are  the 
authorities  relied  upon  to  sustain  the  cor- 
rectness of  the  ruling  of  the  Judge  below 
in  granting  the  nonsuit  But  we  do  not 
think  they  have  any  application  whatever 
to  the  facts  In  this  case.  It  does  not  neces- 
sarily follow  that  because  one  has  been 
ejected  from  land  by  Judgment  of  court  he 
can  recover  damages  for  breach  of  warranty 
on  the  part  of  his  guarantor.  Should  one 
suffer  such  a  Judgment  to  go  against  him 
without  notifying  the  warrantor  he  does  so 
at  bla  own  risk,  and  the  Judgment  Itself, 
when  the  warrantor  is  not  notified  to  defend. 
Is  not  binding  upon  the  latter.  But  It  does 
not  follow  from  this  ttiat  a  party  has  not  a 


right  to  bring  an  action  for  s  breodi  of  war* 
ranty  without  suffering  such  a  lawful  evic- 
tion by  proceedings  at  law  which  would  nec- 
essarily bind  the  warrantor.  The  right  to 
sue  for  a  breach  o£  warranty  Is  clearly  rec- 
ognized by  av.  Code,  it  8556,  3804.  Of 
course,  the  burden  of  proof  Is  upon  the  plain- 
tiff when  he  brings  his  action  for  damages 
for  a  breach  of  warrant  In  a  deed  to  land. 
If  he  has  been  evicted  by  Judgment  after  no- 
tifying the  warrant<ff  before  Its  rendition  to 
Frotect  his  title,  such  a  Judgment  would 
make  out  at  least  a  prima  facie  caae  In  his 
favor.  A  Judgment,  without  such  notice,  as 
above  seen,  would  amount  to  no  proof.  But 
even  where  there  has  been  no  suit  In  court 
to  recover  land  from  him,  if  he  can  show  by 
proof  that  there  was  a  paramount  title  out- 
standing against  him,  to  which  he  was  obli- 
ged to  yield  obedience,  and  that  parties  had 
taken  possession  under  that  title,  this,  In  it- 
self, would  In  law  amount  to  an  eviction,  and 
would  be  such  a  breach  of  warranty  as  would 
authorize  him  to  recover.  Such  was  the  proof 
relied  upon  for  a  recovery  in  the  present 
case.  It  was  absolutely  proven  by  plaintiff 
that  another  party,  Norman  W.  Dodge,  had 
a  perfect  chain  of  title  to  the  property  In  dis- 
pute, and  It  was  further  shown  that  Dodge 
bad  taken  possessl(»i  of  the  premises  by 
placing  laborers  thereon  for  the  purpose  of 
obtaining  turpentine  and!  lumber  for  sawmill 
purposes.  The  plaintiff  notified  his  warran- 
tor of  this  powesslon  that  was  being  taken 
of  his  property.  The  warrantor  promised  to 
defend  and  protect  him  in  his  possession. 
Instead  of  doing  this,  he  advised  him  to  com- 
promise with  the  bolder  of  the  legal  title. 
The  evidence  Is  sufficient  to  show  that  the 
defendant  acquiesced  In  the  superiority  of 
this  title,  and  was  himself  a  party  to  the 
agreement  whereby  the  plaintiff  was  permit- 
ted to  retain  possession  of  the  land  by  pay- 
ing to  the  adverse  claimant  a  specified  sum. 
It  Is  a  well-recognized  rule  of  law  that  it  Is 
not  necessary  that  a  tenant  should  be  florclbly 
ejected  or  dispossessed  of  demised  premises 
by  process  of  law  in  order  to  maintain  his 
action  for  a  lireach  of  warranty.  We  quote 
the  following  from  2  Am.  Sc  Eng.  Enc.  Law 
(2d  Ed.)  pp.  480,  481:  "As  has  been  seen,  an 
eviction  by  title  paramount  arises  where  a 
third  person  establishes  a  title  to  the  demised 
premises  superior  to  that  of  the  landlord,  and 
gains  possession  by  virtue  of  that  title.  It 
is  not  necessary  that  the  tenant  should  be 
forcibly  ejected  or  dispossessed  of  the  demis- 
ed premises  by  process  of  law,  but  he  may 
peaceably  yield  possession  to  the  person  who 
has  the  superior  title,  or  who  has  been  adjudg- 
ed to  be  entitled  to  the  possession,  and  treat 
hlms^  as  having  been  evicted."  To  this  text 
la  cited  quite  a  number  of  authorities  from  va- 
rious statea  In  Martlnd.  Conv.  {  170,  It  Is 
stated:  "It  has  been  said  that  to  authorize  a 
recovery  upon  the  covenant  of  warranty  or 
quiet  enjoyment  there  must  be  an  eviction,  the 
technical  meaning  of  which  la  dlaposaeaslon 
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by  jcHlgment  of  law.  But  by  the  -weight  of 
antboTlty,  and  upon  principle,  nothing  more 
l8  necessary  to  snstaln  an  action  than  an 
ouster  by  title  paramount  or  lawful  disturb- 
ance. Thus,  ID  one  baring  a  legal  claim  seetES 
to  enforce  It  by  expelling  the  tenant  In  pos- 
eesalon,  It  Is  not  necessary  for  him  to  wait 
for  a  judgment  and  actual  eviction  by  pro- 
cess of  law.  He  may  yield  posseBsIon  to  one 
who  has  hia  paramount  title,  and  claim  for  a 
breach  of  the  covenant"  The  same  principle 
iB  also  announced  in  2  Greenl.  Er.  {  244. 
These  principles  would  certainly  apply  to  the 
present  case,  where  not  only  such  paramount 
title  has  been  shown,  and  possession  forced 
theroimder,  but  the  warrantor  of  plaintiff's 
title  by  his  conduct  recognized  the  superiority 
of  the  claimant's  tlUe.  and  was  Instrumental 
In  bringing  abbnt  a  compromiae  between  the 
plaintiff  and  this  claimant 

2.  In  view  of  the  evidence  appearing  in 
the  record,  the  court  clearly  erred  In  granting 
a  nonsuit  Judgment  reversed.  All  the  Jus- 
tices concurring,  except  FIBH,  tiawt  <« 
account  of  ■icknesa. 


OOBDON  T.  GORDON. 
(Supreme  Court  of  Georgia.  June  7,  1900l) 

DITORCBJ-ALIMONY-CONTBMPT. 

1.  On  the  hearing  of  an  attachment  for  con- 
tempt against  a  hnsband  for  failing  to  pay  to 
his  wife  temporal?  alimony  which  haa  hew 
theretofore  ordered  by  the  Judge,  it  is  within 
the  judge's  discretion  to  modify  his  former  or- 
der 80  aa  to  reduce  the  amount  He  has  power 
In  such  a  proceeding  to  adjudge  that  part  of 
the  costs  be  paid  by  the  wife. 
.  2.  The  discretion  given  the  Judge  hy  the  Code 
was  not  abused  in  the  present  case.  Civ.  Code, 
J  2459. 
(SyUabns  by  the  Ooort) 

Error  from  superior  court,  Greene  county; 
John  a  Hart,  Jt^ge. 

Action  by  Ellen  Gordon  against  George 
Gordon  tm  divorce.  From  proceedlnga  on 
attachment  against  the  husband  for  con- 
tempt,  plaintiff  brings  error.  Affirmed. 

3.  P.  Brown,  for  plaintiff  in  error.  Park  ft 
Merritt  and  BamL  H.  filUey,  tor  defendant 

in  error. 

PER  OURIAH.   Judgm^t  affirmed. 
FIS^,  J.,  absent  on  acootmt  of  sickness. 


PASLBY  V.  BBLAND. 
(Supreme  Court  of  Georgia.   June  Sy  1900.) 
CHATTBL  MORTOAGB— PRI0R1TIH8. 
Where  an   owner  of   personal  property 
gives  a  mortgage  thereon,  and  subsequently 
sells  the  same  property  to  another,  and  there- 
upon the  latter  mortgages  it  to  yet  another, 
who  forecloses  his  mortgage,  and  has  the 
property  levied  on  aa  that  of  the  last  mortga- 
gor, the  first  mortgagee  cannot  foreclose  us 
mortgage,  and  place  ms  execution  in  the  hands 
of  the  levying  officer,  so  that  the  property  may 


be  sold  freed  from  the  incombrance  of  hla 
mortgage^  and  claim  llw  proceeds  of  the  sale  in 

preference  to  the  junior  mortgagee.  Section 
2741  of  the  Qvil  Code  does  not  apply  to  such 
a  case,  but  only  to  a  case  where  both  mort- 
gages are  given  by  the  same  person  on  the 
same  property. 
(Syllabus  by  the  Ooort) 

Error  from  superior  court,  Uscon  eonnty; 
Z.  A.  LltUeJohn.  Judge. 

Action  by  O.  M.  Pasley  against  B.  S.  Be- 
laud. From  flie  jodgment;  Fasl^  brings  «• 
ror.  Affirmed. 

Greer  A  Felton  and  J.  W.  H^cood.  fw 
plaintiff  la  emw.   B.  S.  Foj,  for  defmidant 

In  errtHT. 

PBB  OITBIAU.  Jndgment  alBnned. 
FISH,  J„  absent  on  aoooont  of  gldaiflMi. 


GORDON  V.  GORDON. 
(Supreme  Court  of  Georgia.  June  T,  1900L) 

DIVOROD— RBVIBW. 

There  was  no  error  in  the  admission  of 
evidence.  The  charges  requested  which  the 
court  refused  did  not  except  as  covered  by  the 
general  charge,  embrace  correct  legal  proposi- 
tions. Two  soeoessive  Juries  have  found  tn 
favor  of  a  divorce  of  the  parties.  The  trial 
Judge  was  satisfied  with  the  verdict,  and, 
there  being  some  evidence  to  sustain  it,  this 
court  will  not  interfere  with  hla  discretion  in 
refuging  "to  grant  a  new  trial  on  the  ground 
that  the  verdict  was  contrary  to  law  and  the 
evidence. 
(Syllabus  by  the  Ooort) 

Error  from  superior  conrt,  Greene  county; 
John  O.  Hart  Judge. 

Action  by  George  Gordon  against  Ellen 
Gtordoa  From  a  decree  of  divorce,  defend- 
ant brings  error.  Affirmed. 

J.  P.  Brown,  for  plaintiff  In  errw.  Sam- 
Tul  H.  Sibley,  tar  defendant  In  error. 

PER  CUBIAH.  Jddgnient  nfflnned.  - 

FISH,  J.,  abookt  on  account  of  sldm* 


HANCOCK  V.  MINSHBW  et  al 
(Supreme  0>urt  of  Georgia.  June  6,  lUOO.) 

APPOINTMBNT  OF  ADMINISTRATOR^-CAVHAT- 
AFFBAI—DIUUISSAI^ 

1.  Where,  on  the  application  of  one  person  to 
be  appointed  administrator  of  the  estate  of  an 

intestate,  a  caveat  was  filed  by  another  person 
contesting  such  appointment,  and  praying  that 
the  caveator  be  appointed  administrator,  and 
the  ordinary,  after  a  hearing,  passed  an  order 
vesting  the  administration  In  the  clerk  of  the 
superior  court  of  the  county  where  the  appli- 
cation was  made,  it  was  error,  on  appeal  by 
the  original  caveator  from  this  order  of  the  or- 
dinary, for  the  presiding  judge  of  the  superior 
court  to  dismiss  the  appeal  on  the  ground 
"that  there  bad  been  no  caveat  to  the  appoint- 
ment of  the  derk." 

2.  Even  if  in  such  a  case  it  was  not  neces- 
sary to  make  the  clerk  a  party  to  a  UU  of 
exertions  sued  out  by  the  appdlaat  tot  Oe 
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parpoBe  of  rerleTriog  in  the  sapreme  court  the 
judgment  dlsmiaring  hli  It  ww  cer- 

tainly not  Improper  so  to  do. 
(BylUbot  by  the  Coart) 

Brror  from  superior  court,  Wilcox  eonn- 
ty;  G.  C.  Smith,  Judge. 

Caveat  by  J.  M.  Hancock  against  O.  Mln- 
ahew  and  others  over  appointment  of  admin- 
istrator. The  Judge  of  the  superior  court 
dlsmlBaes  an  appeal  therefrom,  and  the  cave- 
ator brings  error.  Reversed. 

BankBton  &  Gannon,  for  plaintiff  In  error. 
Hal  LawBon  and  ESdrid^e  Cutts,  for  defoid- 
ants  In  error. 

FEB  OURIAM.  Jndgmmt  reversed. 

FGBH,     absent  on  account  of  sidmeii. 


CLARK  V.  STATS. 
(Supreme  Coart  of  Qeorgia.   Jane  5,  1900.) 

CTIHXNAI.  LAW— DIHIKDTION  OP  RSCORD 
-JURISDICTION  ON  APPBAIj— 
VSNUB— ffVIDBNOS. 

1.  When,  in  making  a  Baggeetion  of  a  diml- 
nntion  of  the  record  in  a  case  pendinv  in  the 
Bupreme  court,  it  li  alleged  that  the  orief  of 
the  evidence  which  was  filed  with  the  motion 
for  a  new  trial  had,  without  aathority,  been 
changed  in  certain  particalars  before  the  tran- 
script of  the  record  had  been  made,  and  It  la 
not  alleged  that  the  copy  of  the  brief  of  evi- 
dence as  it  appears  in  the  transcript  of  the  rec- 
ord la  not  a  true  copy  of  the  approved  brief  of 
evidence  on  He,  »uck  suggestion  will  not  be 
entertained,  ^e  office  of  audi  a  suggestion  la 
to  perfect  the  record  in  the  supreme  court  so 
that  it  may  corresi>ond  in  all  particulars  with 
the  original  on  file  in  the  office  of  the  clerk  of 
the  trial  court. 

2.  The  supreme  court  has  no  inrisdlctlon  to 
make  inqui^  into  the  fact  wbeuier  an  altera- 
tion has  or  not  been  made  in  any  of  the  orig- 
inal papers  which  constitute  the  record  of  a 
case,  when  such  alterations  are  alleged  to  have 
iKen  made  Iwfore  the  filing  in  the  office  of 
the  clerk  below  of  the  bill  of  exceptions  duly 
certified,  end,  consequently,  before  the  record 
for  this  court  has  been  made  up  and  certified. 
Under  such  dreumatanceBi  Janadlction  to  in- 
quire into  the  matter  Is  confined  to  the  trial 
court. 

8.  The  venue  of  ^e  crime  for  the  commis* 
sloa  of  which  the  plaintiff  In  error  was  convict- 
ed does  not  appear,  from  an  Inspection  of  the 
brief  of  evidence,  to  have  been  proven.  A  new 
trial  is  therefore  awarded. 

<Byliabtts  by  tiie  Court) 

Error  from  superior  court,  Owlnnett  coun- 
ty; R.  B.  Russell,  Judge. 

John  Clark  was  convicted  of  assault  with 
Intent  to  kill,  and  brings  error.  Reversed. 

Brown  A  Cooper,  for  id^tlff  in  error.  G. 
H.  Brand.  SoL  Qen.,  for  the  State. 


LITTLB,  J.  On  the  call  of  this  case  the 
solicitor  general,  und^  the  rules  of  thto 
court,  in  writing,  sn^ested  a  diminution  of 
the  record,  and  set  forth  the  following  facts: 
That  he  agreed  to  the  original  brief  of  evi- 
dence prepared  in  connection  with  the  motion 
for  new  trial  ml  condition  that  certain  (M>r- 
rectlona  made  therein  by  blm  should  be  a 


part  thereof,  and  delivered  the  same  to  coud- 
sel  for  the  plaintiff  in  error.  Subsequently 
the  brief  was  examined  by  the  Judge  who 
presided  at  the  trial,  while  aucb  corrections 
were  a  part  of  the  brief.  That  during  the 
week  preceding  the  call  of  the  case  In  this 
court  he  called  at  the  clerk's  office  for  the 
purpose  of  preparing  a  brief  for  the  argu- 
ment of  the  case,  and,  finding  that  It  waa  in 
the  poBseSBlon  of  one  of  the  counsel  for  the 
plaintiff  in  error,  obtained  It  and  on  reading 
It  discovered  that  the  same  had  been  altered 
by  an  eroBure  of  that  part  of  the  brief  which 
showed  that  the  venue  and  character  of  the 
weapon  used  were  parts  of  the  evidence  be- 
tore  the  Jury.  This  alteration  waa  made 
without  the  knowledge  or  consent  either  of 
the  Judge  or  himself,  and  was  without  au- 
thority. The  erasure,  it  waa  alleged,  waa 
made  after  the  Judge  had  read  and  examin- 
ed the  brief,  but  before  he  had  formally  ap- 
proved the  same.  That  the  brief  had  been 
In  the  custody  of  one  of  the  counsel  for  the 
plaintiff  In  error  before  and  since  the  motion 
for  new  trial  was  decided,  and  before  the 
record  was  made  up.  That  the  evidence 
which  was  stricken  from  the  brief  was  mate- 
rial to  a  fair  hearing  of  the  case,  and  a  sug- 
gestion of  diminution  of  the  record  was 
made,  and  the  court  requested  to  pass  such 
order  as  would  fully  protect  the  Interest  of 
the  state.  Accompanying  this  sn^estion 
was  a  certificate  from  the  clerk  setting  out 
certain  evidence  which  appeared  In  the  brief 
In  the  handwriting  of  the  solicitor  general, 
showing  that  the  cutting  (the  plaintiff  In  er- 
ror was  indicted  for  an  assault  with  Intent 
to  murder,  and  was  found  guilty  of  stabbing) 
was  on  Saturday  before  Christmas  In  189S. 
in  Owlnnett  county,  and  that  the  knife  was 
a  weapon  likely  to  produce  death,  etc.  The 
clerk  further  certified  that  this  portion  of  the 
testimony  was  at  some  time  (he  does  not 
know  when)  stricken  from  the  brief  with  pen 
and  ink  by  some  one  (he  does  not  know  who). 
Copies  of  that  part  of  the  evidence  which 
was  added  by  the  solicitor  general,  and  also 
that  part  which  was  thus  stricken,  were  also 
attached.  A  certificate  of  the  Judge  was  also 
attached,  to  the  effect  that,  after  the  brief 
of  evidence  was  prepared  by  movant's  coun- 
sel, and  the  same  was  Interilned  and  correct- 
ed by  the  solicitor  general,  and  agreed  to  by 
blm  with  the  statement  that  such  correction 
should  be  a  part  of  the  brief,  It  was  tranemlt- 
ted  to  him,  and  that  he  examined  It,  but 
made  no  alteration  or  erasures,  and  that  the 
brief  then  contained  a  dletinct  statement  that 
the  cutting  occurred  in  Gwinnett  county,  with 
a  knife  which  was  likely  to  produce  death; 
that  the  brief  was  not  approved  unti\  some 
time  thereafter,  but  was  approved  without 
re-reading  It  at  the  time  of  the  hearing;  that, 
if  any  changes  were  made  In  It  subsequent 
to  the  time  when  it  was  read,  it  was  with- 
out his  knowledge  or  consent,  and  unauthor- 
ized. The  Judge  then  states  as  a  matter  of 
iaet  that  It  was  dearly  morot  on  the  trial 
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of  the  cue  that  the  cutting  occurred  In 
Gwinnett  coonty,  and  that  the  knUe  was  a 
(veapon  likely  to  produce  death,  and  that  he 
would  not  have  approved  the  brief  If  he  had 
had  any  reason  to  suspect  that  that  portion 
of  It  had  been  erased. 

1.  After  a  consideration  of  the  motion  anb- 
Diitted  by  the  solicitor  general,  we  are  of  the 
opinion  that  It  cannot  be  granted,  for  the 
want  of  jurisdiction.  The  brief  of  the  evi- 
dence on  a  motion  for  new  trial,  which  has 
been  flled  and  approved.  Is  a  part  of  the  rec- 
ord (CIT.  Code,  I  5S37),  and  by  section  5554, 
Id.,  It  Is  made  the  duty  of  the  clerk  of  th« 
superior  court  In  10  days  from  the  fliing  of 
the  bill  of  exceptions  In  his  office  to  make  out 
a  complete  transcript  of  the  record  In  the 
case,  which,  with  the  original  bUl  of  excep- 
tions, shall  be  transmitted  to  the  next  term 
of  this  court,  the  traiucript  bearing  a  cer- 
tificate of  the  clerk  that  it  is  a  true  and  com- 
plete transcript  of  the  record  In  the  case. 
These  requirements  of  the  atatnte  were  com- 
piled with  In  the  present  case,  and,  for 
aught  that  appearo  Id  the  allegations  made 
by  the  solicitor  general,  the  transcript  of 
the  record  now  in  this  court  contains  a  com- 
plete and  correct  copy  of  the  original  brief 
of  evidence  as  It  Is  now  of  file  In  the  clerk's 
office  of  the  superior  court  of  Qwlnnett  coun- 
ty. It  Is  the  office  of  a  suggestion  of  a  dIm-« 
Inntion  of  the  record  to  perfect  and  complete 
the  transcript  (Civ.  Code,  S  6538),  but  in  no 
event  can  such  a  suggestion  be  the  means  of 
bringing  to  this  court  any  matter  not  con- 
tained In  the  brief  of  evidence  at  the  time  the 
transcript  was  made  and  certified.  If  any 
error  has  been  made  by  the  clerk  in  such 
transcript,  and  the  same  Is  material,  a  true 
copy  of  the  brief  or  any  other  part  of  the 
record  can  be  brought  here  as  the  result  of 
a  suggestion  of  a  diminution  of  the  record; 
but  such  a  motion  is  wholly  unavailing  to 
correct  the  original  brief  of  evidence.  Such 
correction  must  be  made  In  the  court  below 
before  the  transcript  has  been  made  and  cer^ 
tifled.  This  court  never  has  before  it  the 
original  record,  but  only  a  copy,  and  no 
change  can  he  made  here  In  the  copy  which 
does  not  appear  in  tbB  original  record. 

2.  It  would  seem  to  follow  from  what  has 
been  said  that  the  Jurisdiction  of  this  court 
does  not  extend  to  any  Inquiry  Into  the  fact 
whether  an  alteration  has  been  made  In  any 
of  the  papers  composing  the  original  record 
of  ttie  case  before  the  transcript  was  made 
up  and  certified.  Biinhlnnett  v.  State,  106 
Oa.  141,  K  S.  E.  19.  Whether  such  Inquify 
could  be  instituted  by  this  court  after  that 
had  been  done  it  Is  not  now  necessary  either 
to  discuss  or  decld&  In  the  case  of  High  v. 
Candler.  103  Ga.  86,  28  8.  R  877»  this  court 
ruled  that:  "Befbre  a  bill  of  exceptions  be- 
comes an  office  paper  of  the  supreme  court. 


so  as  to  be  established  here  as  a  lost  paper. 
It  must  affirmatively  appear  that  It  was  not 
only  certified  by  the  trial  Judge,  and  flled  In 
the  office  of  the  clerk  of  the  court  below,  but 
certified  as  the  original  blU  of  exceptions,  so 
as  to  be  ready  for  transmission  to  this  court. 
Until  this  is  done,  it  is  exclusively  an  office 
paper  of  the  trial  court,  although  the  case 
itself  be  no  longer  pending  there."  A  dis- 
tinction must  be  dravro  here  between  a  bill 
of  exceptions  and  a  transcript  of  the  record 
of  a  case  brought  to  this  court.  It  is  pro- 
vided by  law  that  the  original  bill  of  excep- 
tions, duly  certified,  shall  be  transmitted  to 
this  court  The  ^ect  of  such  a  requirement 
Is  to  make  such  bill  of  exertions  an  oflBce 
paper  of  this  court  after  it  has  been  duly 
certified  by  the  Judge  and  by  the  clerk  as  the 
original  biU.  It  Is  then  ready  for  transmis- 
sion to  this  court,  and  la  taken  out  <tf  the 
Jurisdiction  of  the  trial  court;  but  the  origi- 
nal record  Is  not  required  to  be  transmitted, 
and  what  it  contains  is  det^mhied  here 
from  the  copy  certified  by  the  proper  officer 
to  be  a  tme  copy*  Therefore  In  no  event 
does  the  record  which  Includes  the  brief  of 
evidence  ever  become  an  office  paper  of  this 
court,  and  it  may,  therefore,  well  be  doubted 
whether  this  court  would  have  Jurisdiction 
at  any  stage  of  the  proceedings  to  inquire 
whether  the  original  brief  of  evidence  as 
agreed  on  had  been  altered.  It  certainly 
would  have  Jurisdiction  to  Inquire  whether 
any  change  In  the  transcript  of  the  record 
had  been  made  after  it  was  duly  certified 
and  ready  for  transmission  to  this  court,  be- 
cause, under  the  statute,  such  transcript, 
after  transmission,  would  become  an  office 
paper  of  this  court  But,  to  put  the  matter 
beyond  peradventure,  it  la  not  Insisted  that 
the  original  brief  of  evidence  was  changed 
after  it  had  been  approved  by  the  presiding 
Judge  and  ordered  filed.  Certainly,  then, 
this  court  can  make  no  Inquiry  as  to  when 
or  by  whom  such  alteration  was  made.  Th^ 
determination  <^  that  fact  rests  alone  with 
the  trial  court  In  the  exercise  of  the  duties 
Imposed  upon  us.  we  must  take  the  tran- 
script of  the  record  as  it  comes;  and.  unless 
It  is  made  to  appear  that  the  transcript  is  In- 
correct or  defective  as  compared  with  the 
originals  copied  Into  it  the  questions  of  fact 
which  are  involved  must  be  made  to  depend 
upon  the  copy  of  the  record  sent  here.  The 
defendant  was  Indicted  for  the  offense  of  as- 
sault with  intent  to  murder  by  cutting  one 
Lockrldge  with  a  knife,  and  it  is  alleged  that 
the  crime  was  committed  In  the  county  of 
Gwinnett  The  venue  as  alleged  was  not 
proTw,  as  appears  from  the  brief  of  evi- 
dence, and  therefore  the  Judgment  overrul- 
ing the  motion  for  new  trial  must  be  revers- 
ed. All  the  Justices  concurring,  ucept 
7I8H,  J.,  abaoit  on  account  of  sickness. 


Digitized  by 


Google 


CENTBAL  OF  OEOUGIA  iiY.  GO.  t.  BOND. 


299 


€ENTRAIi  OF  OEORGU.  BT.  00.  t.  BOND. 
(Supreme  Conrt  ot  Georgia.    June  5,  1900.) 

expert  bvidbnce-appeal-review-wrono- 
fuij  death— ubasurb  of  DAMAQES— NBW 
trial— injury  to  perbon  on  track— neq- 
ugencb-instructions. 

1.  The  rnle  that,  where  the  qaeatlon  under 
examluation  is  one  of  opinion,  a  witneaa  not  as 
«xpert  ia  incompetent  to  teBtif;  to  his  opinion 
withoDt  stating  the  lacts  on  which  it  is  based, 
applies  when  an  attempt  is  made  to  prove 
wnat  distance  a  train  ninniDg  at  a  giTen  rate 
of  speed  would  "knock"  a  man  itmck  by  It  on 
the  track. 

2.  The  anpreme  conrt  cannot  undertake  to 
determine  wnether  or  not  permitting  a  witness 
to  answM  a  particnlar  question  pi-oponnded  to 
Um  waa  prejudidal  to  the  part?  complaining 
Ibereof,  when  it  is  not  Infonned  wliat  tlie  an- 
swer was. 

3.  An  exemplification  of  a  mnnidpaj  ordi- 
nance is  not  admissible  In  evidence  nnleas  dnly 
certified  under  the  corporate  seal. 

4.  It  is  not  competent  tor  any  purpose  to 
show  that  a  railroad  employ^  who  has  violated 
a  municipal  ordloanee  was  ignorant  of  iti  ex- 
istence. 

5.  When  a  widow  is  entitled  to  recover  Cor 
the  homicide  of  her  husband,  the  measure  of 
her  damages  is  the  full  value  of  his  life,  al- 
though ^e  and  he  were  living  in  a  state  of 
aeittration  at  the  time  of  his  death. 

6.  A  ground  of  a  motion  for  a  new  trial  ai- 
le^iig  error  in  an  instruction  to  the  jury  must 
set  forth,  either  literally  or  in  subataoce,  the 
language  campialned  ot,  or  snch  ground  cannot 
be  considered. 

7.  The  violation  by  a  railroad  company  of  a 
valid  municipal  ordinance  is  negligence  per  se, 
unA  the  court  may  so  inform  the  jury. 

&  A  bare  complaint  that  "the  conrt  eircd" 
in  giving  a  particular  instruction  brings  noth- 
ing into  question  except  the  sonndnesB,  in  the 
abstract,  of  the  proposition  or  propositions 
therein  annonnced.  Ct  the  inatmction  is  al>- 
stractJy  correct,  the  question  of  Ita  inapplica- 
bility to  the  case  In  oand  must  be  distinctly 
made,  by  clearly  {tolntlng  out  how  or  why  it 
was  inappropriate. 

9.  Where,  in  Its  cliarge  to  the  jury,  the  court 
omits  to  announce  to  them  a  rule  of  law  hav- 
ing a  direct  bearing  upon  a  contested  Issue  in 
the  case,  the  refusal  of  a  proper  request  so  to 
4o  is  manif  estiy  erroneous. 

(Syllabui  by  the  Oourt) 

Error  from  sup^or  conrt,  Macon  county; 
Z.  A.  Littlejobn,  Judge. 

Action  by  Frances  R.  Bond  against  the 
Central  of  Georgia  Railway  Company.  Judg- 
ment (or  plalnttfF,  and  defendant  bringa  er- 
ror. Reversed. 

Wm.  D.  Klddoo,  (or  plaintiff  In  mor. 
Hardeman,  Davis  A  Turner,  T.  O.  Taylor, 
And  Greer  &  Felton,  for  defendant  In  error. 

LUMPKIN,  P.  J.  Mrs.  Frances  R.  Bond 
obtained  a  verdict  against  the  railroad  com- 
pany for  the  homicide  of  her  busband,  and 
the  defendant  complains  here  of  a  Judgment 
OTermling  its  motion  for  a  new  trial. 

1-  Two  witnesses  for  the  plaintiff  were  al- 
lowed, over  objection,  to  testify  concerning 
their  opinion  as  to  what  distance  a  railroad 
train  running  at  a  specified  rate  of  speed 
woald  "knock"  a  man  if  it  struck  bim  while 
be  was  upon  the  track.  The  objection  was 
tliat  theae  witnesses  were  not  shown  to  be 


experts,  or  of  sufficient  knowledge  to  be 
able  to  say  **what  a  train  could  do,"  and  did 
not  undertake  to  give  the  facts  upon  which 
tbelr  opinions  were  based.  We  think  this 
testimony  should  bave  been  excluded.  It  re- 
lated to  a  matter  purely  ot  opinion,  and  the 
rule  is  well  settled  that  in  such  a  case  a 
witness  who  la  not  an  expert  cannot  testify 
to  his  opinion  without  stating  the  facts  upon 
which  the  same  Is  founded.  When  be  ex- 
presses bla  opinion  In  connection  with  the 
facts  which  he  regards  as  Justifying  It,  the 
Jury  are  to  judge  of  the  value  of  it,  and  this 
they  cannot  do  in  the  absence  of  such  facts. 
This  familiar  rule  is  applicable  In  the  pres- 
ent Instance.  No  witness  could  say,  as  mat- 
ter of  fact,  that  a  running  train  would,  by 
the  Impetus  of  a  collision  with  a  man  on  the 
track,  carry  him  so  many  feet.  What  would 
happen  under  such  circumstances  is  certain- 
ly, so  far  as  relates  to  the  question  of  dis- 
tance, purely  a  matter  of  opinion. 

2.  Complaint  Is  also  made  that  the  court, 
over  objection,  permitted  another  witness  to 
answer  a  specified  question.  The  ground  of 
the  motion  for  a  new  trial  relating  to  this 
matter  does  not,  however,  set  forth  what 
the  answer  was,  and  we  are  therefore  unable 
to  determine  whether  admitting  it  was  or 
was  not  prejudicial  to  the  defendant.  Tele- 
graph Co.  T.  Micbelsott,  94  Ga.  436.  21  S.  E. 
168;  Hule  T.  McDanlel,  105  Ga.  319.  31  H. 
B.  189;  Relnhart  v.  Blackshear,  105  Ga.  790, 
81  S.  B.  748;  Pearson  r.  Brown,  105  Ga. 
802.  31  S.  Bi  745. 

3.  The  plaintiff's  husband  was  killed  In 
the  town  of  Montesnma  by  a  locomotive  of 
the  defendant  company.  For  the  purpose  of 
showing  that  the  train  drawn  by  this  loco- 
motive was  running  at  an  unlawful  rate  of 
speed,  the  plaintiff  offered  in  evidence  what 
purported  to  be  a  certified  copy  of  an  ordi- 
nance of  that  town  which  made  It  unlawful 
to  "run  engines  and  trains  In  any  part  of 
the  town  more  than  five  miles  an  hour." 
This  document  was  objected  to  on  the 
ground  that  "there  was  no  seal  of  the  town 
attached"  to  the  certificate  which  purported 
to  be  signed  by  the  clerk  of  council.  The 
objection  was  ovemiled.  It  ought  to  have 
been  sustained.  The  pai>er  offered  in  evi- 
dence was  not  admissible  under  section  5211 
of  the  Civil  Code;  for  that  section  applies 
exclusively  and  In  terms  to  the  public  otH- 
cers  of  this  state  and  the  several  counties 
thereof,  and  therefore  can  have  no  refer- 
ence to  certificates  signed  by  municipal  ofll- 
cers.  Indeed,  exempllcatlons  of  the  records 
of  municipal  corporations  were  not  admissi- 
ble at  all  until  made  so  by  the  act  of  Sep- 
tember 19,  1891  (1  Acta  1890-91,  p.  100),  and 
It  merely  provides  that  they  shall  be  admit- 
ted In  evidence  wben  certified  under  seal. 
The  provisions  of  this  act  are  now  embraced 
in  section  6216  of  the  Civil  Code. 

4.  The  above-mentioned  document  having 
been  admitted  in  evidence,  the  defendant 
sought,  In  making  ont  its  defense,  to  prore 


Digitized  by 


Google 


800 


30  80UTHKASTERN  BBPOBTBB. 


(Ga. 


b7  Its  engines  In  charge  of  tbe  locomotin 
at  tbe  time  of  tbe  homicide  that  he  had 
never  beard  ot  any  ordinance  of  the  town 
of  Montezuma  regulating  the  speed  of  trains 
within  the  corporate  limits.  We  think  this 
evidence  was  properly  exclnded.  It  was  In- 
sisted In  the  argument  here  that  testimony 
upon  this  line,  though  not  admissible  for  the 
purpose  of  excusing  the  engineer  for  a  viola- 
tion of  the  town  ordinance,  was  competent 
for  the  purpose  of  showing  that  he  was  not 
grossly  negligent  In  running  the  train  at  a 
prohibited  rate  of  speed.  We  cannot  concur 
In  this  view.  When  a  town  or  dty  passes 
an  ordinance  of  this  kind,  all  railroad  com- 
panies concerned,  and  their  agents  and  serv- 
ants, are  chargeable  with  constructive  no- 
tice of  It;  and  It  cannot  become  material, 
in  any  Judicial  Investigation  of  the  question 
whether  or  not  the  ordinance  was  duly  ob- 
served upon  a  particular  occa8l(Hi.  to  Inquire 
whether  tbe  company  or  its  employes  had 
actual  notice  of  the  existence  of  the  same  or 
not 

6.  It  Is  insisted  that  the  court  erred  In 
charging  the  Jury  that  the  mere  fact  that  the 
plaintiff  and  her  hnsband  may  have  been 
living  In  a  state  of  separation  at  the  time 
of  the  homicide  would  nelOier  prevent  a  re- 
covery, nor  have  a  bearing  upon  the  meas- 
Bure  of  damages.  In  case  the  company  was 
liable.  There  was  no  error  In  this  Instruc- 
tion. Section  3828  of  the  Civil  Code  gives  to 
a  widow  a  right  of  action  for  the  wrongful 
homicide  of  her  husband,  and  section  3829 
prescribes  the  measure  of  damages  to  be 
"the  full  value  of  the  life  of  the  deceased.'' 
This  court.  In  Boswell  r.  Bamhart,  96  Oa. 
522,  23  8.  B.  414,  held  that  under  the  act  of 
October  27,  1887,  from  which  the  language 
Just  quoted  was  taken,  "the  plaintiff  was 
entltied  to  recover  the  gross  value  of  her 
husband's  life,  without  regard  to  whether 
she  had  prevlonsly  received  UTthlng  from 
blm  or  not." 

6.  One  gronnd  of  the  motion  for  a  new  trial 
Is  as  follows:  "Because  the  court  erred  In 
Instructing  the  Jury  upon  the  law  as  to  pub- 
lic road  crossings  and  public  street  crossings, 
because  It  is  claimed  by  defendant  that  the 
evidence  clearly  shows  that  Injury  did  not 
occur  at  either  of  such  crossings,  or  within  a 
hondred  yards  thereof.*'  As  this  ground  en- 
tirely falls  to  set  forth,  either  literally  or  In 
substance,  the  language  in  which  the  Instruc- 
tion complained  of  was  couched,  this  court 
cannot,  of  course,  undertake  to  say  that  in- 
jury, rather  than  benefit,  resulted  to  the  de- 
fendant company  from  the  giving  of  the 
charge  which  It  contends  was  unauthorized 
by  the  evidence.  In  this  connectI(Hi,  see  Man- 
ufacturing Co.  V.  West,  61  Qa.  120;  Railroad 
V.  Freeman,  7B  Oa.  832,  3S9;  Railway  Co.  v. 
Beanchamp,  63  G a.  6,  7,  19  S.  S).  24;  Kehoe 
V.  Hanley,  95  Oa.  821.  22  S.  B.  539;  Railway 
Co.  V.  Dantzler,  09  Oa.  823,  26  8.  B.  606; 
CtoMln  T.  State,  104  Ga.  640.  80  &  B.  749. 


7.  The  court  charged  tho  Jury,  In  substance, 
that  the  failure  of  a  railroad  company  to  obey 
a  valid  manlclpal  ordinance  regulating  the 
speed  of  trains  vrlthln  the  corporate  limits 
of  a  town  or  city  was .  negligence  per  sc. 
There  was  no  errw  In  this  Instruction.  Ball- 
road  Co.  v.  Wyly.  66  Ga.  120;  BaUroad  Co. 
V.  Thompson,  76  Ga.  771;  Tift  v.  Jonea,  H 
Ga.  182.  8  S.  B.  899;  Railroad  Co.  v.  Smith. 
78  Oa.  684,  697.  8  8.  B.  307;  Railroad  Ga  r. 
Young.  81  Oa.  897,  417,  7  8.  B.  912;  City  of 
Columbus  V.  Ogletree,  96  Ga.  178,  170.  22 
B.  B.  709.  Counsel  tot  the  plaintiff  In  error 
relied  on  the  decision  of  this  court  In  Ball- 
road  Co.  V.  King.  70  Oa.  261.  In  vAlch  a  con- 
trary doctrine  was  announced.  We  have  only 
to  say  that  as  the  declslcm  pronounced  in  the 
case  In  66  Ga.,  above  dted,  Is  oMeT  In  date, 
and  has  never  been  formally  reviewed  and 
overruled.  It  la  to  be  regarded  as  controlling 
upon  this  qnestion.  As  will  have  been  seen, 
that  case  has  several  times  been  cited  approv- 
ingly, while  that  In  70  Ga.  has  never,  so  far  as 
we  have  been  able  to  ascertain,  been  followed 
or  even  referred  to  In  subsequent  adjadlca- 
tiona  npm  the  subject 

8.  In  still  another  gronnd  of  the  motion, 
the  defendant  complains.  In  general  terms, 
that  "the  court  erred"  hi  giving  a  certain 
diarge  therein  set  forth;  but  no  special  rea- 
son is  assigned  why  this  Uistmction  worked 
bijury  to  the  company,  nor  is  any  attempt 
made  In  the  motion  to  point  out  any  alleged 
inaccuracy  In  the  charge,  or  to  criticise  the 
same  as  being  Inapt  and  Inappropriate.  View- 
ed In  the  abstract.  It  appears  to  be  "n^oUy 
unobjectionable;  for  the  correctness  of  the 
familiar  propositions  of  law  thweln  announ- 
ced cannot  be  seriously  questioned.  That 
this  Is  true,  counsel  for  the  plaintiff  in  error 
concedes,  but  In  his  brief  Insists  that  the  evi- 
dence did  not  warrant  such  an  Instruction. 
We  cannot  of  course,  deal  with  the  point 
thus  sought  to  be  raised.  It  should  have  been 
expressly  made  In  the  motion  for  a  new  trial. 
If  reliance  upon  It  was  contemplated,  in  order 
that  It  might  be  urged  before,  and  passed 
upon  Iqr,  the  court  below.  Anderson  v.  Rail- 
way Co.,  107  Ga.  600.  33  S.  B.  644;  Mayor, 
etc..  of  AmerlcuB  v.  Bldrldge  (Oa.)  83  S.  B. 
654;  Clay  v.  Smith,  Id.  068;  Dawklns  v. 
WlUbonks  (Oa.)  84  S.  B.  165;  Newman  v. 
Day.  Id.  107;  Railway  Co.  r.  Felton  (Ga.)  86 
S.  B.  03;  Owk  V.  Eilgo  (Oa.)  36  8.  B.  078. 

9.  The  court  was  requested,  in  writing,  to 
give  In  charge  to  the  Jury  an  instruction  In 
substantially  the  same  language  as  that  used 
by  this  court  in  the  fourth  headnote  to  the 
case  of  Railway  Co.  v.  Oravltt,  98  Oa.  870,  20 
8.  B.  650,  26  L.  R.  A.  668.  In  view  of  the 
evidence  relied  on  by  the  defendant  this  In- 
struction was  applicable  In  the  present  case; 
and,  as  It  was  not  covered  the  general 
chai^  to  the  Jury,  the  refusal  to  give  it 
was  erroneous.  Judgment  reversed.  AU  the 
Justices  concurring,  exc^  FISB^  J.,  abMUt 
on  acoonnt  ot  slckneaa. 


digitized  by 


Google 


GIL) 


WILLIAMS  T. 


UoAUTHUB. 


801 


HTJBT  T.  STATBI. 

(SivniM  Gcmrt  of  Gteorfia.    Jvne  B.  1900.) 

INTOZICAHNO  UQyOR»-flALB  WITHOUT 
LICBNSK. 

While  the  loan  of  a  specified  qaantltr  ot 
whisky  obtained  by  the  borrower  for  hU  own 
Gonsnmption  cm  a  promise  to  return  to  the  len- 
der a  similar  qnantltr  of  the  same  kind  of  Hq- 
nor.  may  be  classed  as  a  sale,  under  the  pro- 
virions  of  section  2944  of  the  OtiI  Code,  yet 
it  is  not  BQch  a  sale  as  falls  within  the  oper- 
ation of  the  statute  which  prohibita  the  sale 
of  apiritnous  liquors  without  a  license.  Skin* 
ner  t.  State.  2&  S.  B.  801.  97  Ga.  690. 

(S^Uabns  by  the  Oonrt) 

Error  from  dty  coort  o2  WrlghtBrUle;  Y. 
B.  BoblDson,  Jadge. 

Abe  Huby  was  convicted  ot  oeUlnff  Uqvor 
wltbont  a  license,  and  brlnga  error.  Berers- 
ed. 

O.  li.  Utile  and  B.  B.  Bloant.  for  plaintiff 
Id  error.  Wm.  Falxcloth,  for  the  SUte. 

PSBi  OUBIAH.  Judgment  leroned. 

FISH.     abnnt  on  aecmmt  at  BtekneM 


WILUAMS  r.  McAUTHUB,  Sheriff. 
CBupreme  Court  of  Geor^    Jnne  6.  1900.) 
■ZBCUnON— LSVT— AFFIDATTT  OF  ILLBQAL- 
ITT— MAMDAUUa. 

1.  Whether  an  affidavit  of  UleKaUtr  ^onM 
be  accepted  by  a  lerying  officer  la  to  be  deter- 
mined by  an  Inspection  ot  the  paper,  and  not 
by  inquiring  Into  the  truth  of  its  recitals. 

2.  An  encation  is  not  legally  Issned  when 
what  pnrporta  to  be  the  t^gnatare  ta  the  derk 
thereto  la  not  affixed  by  Dim  or  Iqr  his  au- 
thority. 

Z.The  writ  of  mandamns  lies  to  compel  a 
lerying  officer  to  accept  a  good  affidavit  of 
illegality. 

(SyllaboB  by  the  Ooart.) 

Error  from  superior  coort,  Bnmter  oonntj; 
Z.  A.  LittleJohn,  Judge. 

Application  by  P.  H.  WlUIamB  for  wtlt  of 
mandamua  against  J.  O.  McAuthor,  sheriff. 
Writ  denied,  and  plaintiff  brhigs  error.  Re- 
versed. 

L.  J.  Blalock  and  Cobb,  Shipp  &  Sh^pard, 
for  plaintiff  In  error.  J.  A.  Hlxon  and  J. 
H.  Lmnidtln,  for  defendant  In  error, 

LUMPKIN.  P.  J.  An  execution  In  favor 
of  the  National  Building  ft  Loan  Aasodatltm 
of  HontgomeiT.  Ala.,  against  G.  E.  and  P.  H. 
WiUiama,  was  levied  upon  property  belonging 
to  P.  H.  Williams,  who  thereupon  tendered 
to  McAnUmr,  the  sheriff  of  Sumter  county,  an 
affidavit  of  illegality,  which  the  offlper  re- 
fused to  acc^  WlUlams  sued  out  a  iwtJ- 
tlon  for  mandamus  to  comiwl  the  sh«lff  to 
accept  the  affidavit  Tbe  court  refused  to 
make  the  mandamns  absolute^  and  WlHlama 
eze^ited.  One  ground  of  this  afiidaTlt  was 
aa  follows:  "Because  ssld  necutl<m  was 
signed,  or  pncports  to  be  signed,  by  J.  H, 
Allen,  clerk  of  superior  court  of  Sumter  coun- 


ty, when  In  truth  and  In  fact  the  same  was 
not  slgfted  by  said  J.  EL  Allen,  clerk,  and  It 
was  not  signed  by  any  one  who  had  the  1^1 
authority  or  right  to  sign  tbe  same  as  It  is  for 
him.  Neither  was  It  signed  In  his  presence." 
In  tbe  view  we  take  of  the  case.  It  Is  unneces- 
sary to  set  forth  the  other  grounds  of  tbe 
affidavit 

1.  At  the  hearing  the  court,  over  the  objec- 
tion of  tbe  plaintiff,  heard  evidence  as  to  the 
truth  of  the  allegations  made  in  the  affidavit 
of  Illegality.  This  was  not  the  proper  prac- 
tice. When  a  good  affidavit  of  Illegality  la 
tendered  to  a  aherlff.  It  la  his  duty  to  at  once 
accept  It,  and  suspend  further  proceedings 
upon  the  execution.  If  the  allegatloDs  con- 
tained in  tbe  affidavit  en  tbeir  face  sbow 
either  that  tbe  execution  Issued  or  la  proceed- 
ing illegally,  the  officer  will  be  protected  In 
accepting  it;  and  he  has  no  right  to  decline 
to  do  so  simply  because.  In  his  opinion,  these 
allegations  do  not  speak  the  truth.  When, 
therefore,  the  court  Is  called  upon  to  compel 
Ita  f^cer  to  discharge  his  plsln  duty  In  such 
a  matter,  there  should  be  no  inquiry  Into  the 
truth  of  the  allegations  made  by  the  defend- 
ant in  execution.  Tbe  only  good  reason 
which  tbe  officer  could  set  up  for  declining  to 
accept  tbe  affidavit  would  be  that  It  did  not 
present  any  sufficient  ground  for  suspendti^ 
proceedings  upon  the  execution.  The  law 
presdbes  the  manner  In  which  the  issues 
raised  hy  the  filing  of  a  legally  sufficient  af- 
fidavit of  Illegality  shall  be  tried  and  dis- 
posed TlE.  that  tbe  sheriff  shall  return 
the  same  along  with  the  execution,  to  tbe 
proper  court,  wbere  both  the  plaintiff  In  ex- 
ecution and  the  defendant  may  he  folly  heard 
on  the  questions  at  Issue,  to  the  end  that  both 
may  be  bound  by  the  Judgment  rendered.  To 
a  proceeding  by  mandamus  to  compel  the 
officer  to  return  tbe  papers  Into  court  as  the 
law  directs,  the  plaintiff  In  executltm  Is 
not  a  party;  and  It  Is  thwefore  obvlons  that 
tbe  Judge,  In  dealing  with  the  api^catlon  fior 
mandamus,  ought  not,  by  altering  upon  an 
investigation  hito  the  truth  of  the  recitals 
of  fact  contained  In  the  affidavit  of  Illegal- 
ity; to  anticipate  and  undertake  to  aettle  the 
controversy  between  the  plaintiff  In  execution 
and  the  defendant,  which  Is  to  he  passed  upon 
and  adjudicated  when  the  use  comes  on  tw 
a  heating  at  the  proper  time  and  phice.  On 
the  contrary,  the  Judge  should  follow  tbe  prac- 
tice which  this  court,  In  Baylor  r.  Reese  (Ga.) 
8S  S.  E.  91T,  held  to  be  awnvrlate  In  the 
event  of  an  application  to  It  for  a  mandamus 
to  compel  a  trial  Judge  to  certify  a  bill  of  ex- 
ceptions. 

2.  It  Is  the  duty  of  the  clerk  of  a  court  hi 
which  a  money  Judgment  has  been  rendered 
to  Issue  an  execution  tiiereon.  An  essential 
part  of  the  Issuing  of  this  writ  is  that  It 
should  be  signed  offidally.  When  a  paper 
purporting  to  be  an  execution  has  not  been 
signed  by  the  clerk  or  by  his  deputy,  ot  by 
any  person  having  authority  to  sign  It.  no 
argunmt  la  neossaarr  to  abow  fliat  It  Is  not 
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a  Talld  executlcm.  In  legal  cootemplatlon, 
such  a  paper  Is  on  no  better  footing  than  we 
not  signed  at  all,  and  an  unsigned  document 
cannot  be  on  execution.  It  1b  a  mere  nullity. 
Uawles  T.  Jackson,  101  Ga.  593,  30  S.  B. 
820.  Unquestionably,  then.  It  was  the  duty 
of  the  sheriff  to  accept  the  affidavit  tendered 
him  by  Williams;  and,  It  appearing  that  the 
officer  had  declined  to  do  so,  the  Judge  ought 
to  have  granted  the  application  for  man- 
damus. If  it  was  the  right  of  the  defendant 
In  execution  to  resort  to  this  remedy. 

3.  We  have  no  doubt  that  this  was  the 
proper  course  for  him  to  pursue.  Sectl<m 
4867  of  the  GItII  Code  declares  that  "aU  of- 
ficial duties  Bhoold  b«  faithfully  fulflUed.  and 
whenever,  from  any  cause,  a  defect  of  legal 
justice  would  oiBue  from  a  fiUInre  or  im- 
proper fulflllment,  the  writ  of  mandamus 
may  laauc  to  compel  a  due  performance.  If 
there  be  no  other  spedflc  legal  remedy  for  the 
legal  rights."  It  was  certainly  the  official 
duty  of  the  sheriff  to  accept  the  affidavit  of 
lUegallty.  It  1b  equally  true  that  "a  detect 
of  legal  justice  would  ensue"  from  his  fail- 
ure to  perform  this  duty,  and  there  was  "no 
other  specific  legal  remedy"  for  the  enforce- 
ment of  the  rights  of  tiie  defendant  in  ex- 
ecution. If  the  execution  was  illegally  Is- 
sued, or  was  really  no  execution  at  all.  It  was 
the  undoubted  right  of  Williams  to  file  his 
affidavit  of  Illegality,  and  upon  Its  r^ection 
to  avail  himself  of  the  wilt  of  mandamus  to 
compel  acceptance  of  It.  in  order  that  be 
might  not  be  onsted  ttom  the  possession  of 
his  proiierty  1^  virtue  of  an  unlawful  sale 
thereof. 

As  above  stated,  we  deem  It  mmecessary  to 
deal  with  the  other  grounds  of  the  affidavit 
of  Ulegallty.  and  as  to  th^r  merits  We  ex- 
press no  opinion.  It  is  sufficient  to  our  pres- 
ent purpose  to  show  that  the  Judge  erred  in 
refusing  to  make  the  mandamus  absolute  for 
the  reason  that  the  affidavit  of  Ul^ality  con- 
tained at  least  one  good  ground  for  suBpend- 
Ing  proceedings  under  the  execution.  After 
he  shall  have  draw  so.  the  merits  of  all  the 
grounds  of  the  illegality  can  be  passed  on 
when  tlie  esse  arlsliv  thereon  is  tried.  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  FISH.  J.,  absent  on  account  (rf  slck- 
nessL 


3HEFFIEI«D  v.  BOARD  OF  GOM'BS  OF 

DISPENSARY  IN  BLAKBLT. 

(Supreme  Court  of  Georgia.    Jane  6.  1900.) 

INTOXIOATINO  UQUORS— HANAORHSNT  OP 
DiapBNSAIUBS-TAXATIDN. 

1.  The  commissioners  tor  the  managempot 
of  the  dispensary  established  under  the  act  of 
December  16,  1K)7,  in  the  town  of  Blaliely  ore 
"connty  aiithoritiea"  within  the  mesning  of 
that  portion  of  the  general  tax  act  of  1S98 
which  imposes  a  tax  on  "dispensarieH  operated 
by  county  or  municipal  authorities." 

2.  The  act  last  muntloned  is,  therefore,  ap- 
plicable to  this  dispensarVt  and  consequently 
the  commisdoners  cannot  lawfully  operate  tti 


same  without  paying  the  taxes  due  the  state. 
This  is  so  without  regard  to  the  iHOfits  of  the 
business. 

3.  The  property  of  the  dispensary  Is  subject 
to  sale  under  execution  for  the  state's  taxes. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Early  county; 
H.  C.  Sheffield,  Judge. 

Action  by  T.  B.  Sheffield,  tax  collector, 
against  the  board  of  commissioners  of  Dis- 
pensary in  Blakely.  Ju^ment  for  defend- 
ant, and  plalntifC  brings  error.  Bev»sei1. 

J.  M.  Terrell,  At^.  Gen.,  John  R.  Irwin, 
Sol.  Gen.,  and  W.  D.  Sheffield,  for  plaintiff 
In  error.  Arthur  Gray  Powell,  toe  defendant 
in  errw. 

LUMPKIN,  P.  J.  On  December  18,  1897. 
the  general  assembly  passed  an  act  establish- 
ing a  dispensary  "in  the  town  of  Blakely. 
Early  county,  Georgia,"  for  the  sale  of  Intox- 
icating liquors,  and  therein  provided  for  the 
creation  of  a  board  of  commissioners  "for 
the  management  of  said  dispensary.**  The 
act  provides  for  the  ^polntment  by  the  Judge 
of  the  superior  court  of  the  Pataula  circuit  of 
five  discreet  citizens  of  Early  county,  three 
of  whom  shall  be  citizens  of  Blakely,  and  that, 
when  appointed,  these  commlssloaers  shall 
constitute  a  body  corporate  to  be  known  as 
the  "Board  of  Commissioners  of  the  Dispen- 
sary In  Blakely."  The  act  makes  It  the  duty 
of  this  board  to  "maintain  at  some  convra- 
lent  place  in  the  town  ot  Blakely,  Georgia,  a 
dispensary  for  the  sale  of  ardent  spirits,  malt 
liquors,  wines,  cider  and  other  Intoxicants," 
and  prescribes  In  detail  the  manner  in  which 
the  business  of  the  dispensary  shall  l>e  con- 
ducted. Among  other  things,  a  manager,  to 
be  selected  by  the  board.  Is  required  to  "ke^ 
on  hand  In  such  dlspenaary,  under  the  super- 
vision of  said  commissioners,  such  ardent 
spirits"  and  other  intoxicating  liquors  **as  the 
said  board  may  direct,"  and  the  manager  must 
sell  only  for  cash.  The  act  further  provides 
that  the  t>oard  of  commissioners  "may  buy 
or  contract  for  such  property  as  are  neces- 
sary to  the  purpose  of  this  act,  and  shall  have 
authority  to  Incumber  the  same  by  mortage 
or  otherwise^"  and  that  "said  dispensary  shall 
be  maintained  solely  Igr  Hie  proceeds  of  its 
sale."  The  eighth  section  of  the  act  detdares: 
"That  said  commissioners  shall  make  eeml- 
annual  reports  to  the  grand  Jury  of  Early 
county  showing  a  full  financial  statement  of 
its  affairs.  The  books  of  said  board  shall  ev- 
er be  subject  to  tb&  reasonable  Inspection  of 
any  citizen  of  Bald  coun^.*'  The  eleventh 
section  provides  "that  the  proceeds  of  said 
dispensary  shall  be  aK>ropriated  first  to  the 
payment  ot  such  liabilities  as  Shall  be  in- 
curred In  Its  operation,  and  th^  after  retain- 
ing an  amount  sufficient  to  the  maintenance 
of  said  dispensary,  one-half  the  remainder 
shall  go  Into  the  general  fund  of  the  county 
treasury  of  Early  county,  end  the  other  half 
shall  be  paid  to  the  school  fund  of  said  coun- 
ty, to  be  managed  by  the  board  of  education.*' 
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See  Acts  189T,  pp.  500-570.  The  seaeral  tax 
act  for  fb6  years  1899  and  1900,  approved  De- 
oember  22,  1898,  Imposes  "upon  all  dispen- 
saries, operated  hy  county  or  mnnldpal  an- 
thorlties,  to  be  paid  by  tbe  authorities  operat- 
ing the  same,  a  yearly  tax  of  $200."  Acts 
1888,  p.  24.  The  question  for  decision  1b 
whether  or  not  the  commissioners  of  the  dis- 
pensary in  Blakely  are  liable  to  the  state  for 
the  payment  of  this  tax  for  the  year  1899. 
The  trial  Judge  held  that  they  were  not,  but 
our  opinion  Is  to  tbe  contrary. 

1.  In  suppm^  of  the  Judgment  excepted  to, 
counsel  for  the  defendant  In  error  Insist  that 
these  commissioners  are  neither  county  au- 
thorities nor  mnnldpal  authorities,  within 
the  meaning  of  the  tax  act  In  our  Judgment, 
tbe  dispensary  Is  a  county  Institution,  and 
the  commissioners  are  such  functionaries  as 
the  general  aasonbly  Intended  to  cover  by 
tbe  language  above  quoted  from  tbe  act  of 
1888.  It  Is  clear  that  the  dispensary  Is  a 
public  Institution.  It  cannot  possibly  be  re- 
garded as  a  private  mterprise.  We  do  not 
think  It  is  a  state  Institution.  It  did  not 
come  Into  existence  under  a  general  law 
establishing  a  commission  for  the  discharge  of 
duties  In  which  the  public  at  Urge  Is  Inter- 
ested. The  memb»8  of  the  lioard  are  not 
amenable  to  any  state  official  for  misconduct 
in  office,  and  no  (^dal  of  tbe  state  exercises 
any  supervision  over  ttaeoi.  The  act  under 
which  this  board  was  created  la  purely  local 
and  special  legislation,  and  has  relation  ex- 
clusively to  the  county  of  Early.  The  mem- 
bers of  the  board,  as  will  have  been  seen,  are 
required  to  make  reports  to  tbe  grand  Jury 
of  that  county.  One-lialf  of  the  profits  of  tbe 
dispensary  ere  to  be  paid  Into  the  general 
fund  of  the  coun^  treasury,  and  the  other 
half  to  the  board  of  education  of  that  county. 
These  thinga  ciiaracterize  this  dispensary  as 
a  county  Institution.  The  mere  location  of  It 
in  the  town  of  -Blakely,  and  the  requirement 
that  three  of  the  commissioners  sbaU  be  cl1>- 
izena  of  that  town,  would  not,  of  course,  war- 
rant the  conclusion  that  it  was  a  municipal 
one;  certainly  not  In  view  of  tbe  fact  that 
under  the  terms  of  the  act  the  board  of  com- 
missioners Is  In  no  way  responsible  to  or  un- 
der tbe  control  of  the  town  government. 
Having  shown,  as  we  think,  clearly,  that 
the  dispensary  ia  a  county  Institution,  the 
n^  qnestlou  Is,  are  these  commissioners  "au- 
thorities," and.  as  such,  subject  to  tbe  tax 
in  question?  They  are  not,  of  course,  au- 
thorities in  the  sense  of  being  county  officers, 
as  the  term  Is  commonly  understood.  Invested 
with  powers  incident  to  office  holders  of  that 
character;  but  we  thtnk  it  no  strain  to  say 
that  they  are  "authorities"  In  the  broad  and 
comprehensive  sense  In  which  that  word,  as 
employed  in  tbe  tax  act,  was  evidently  used. 
At  the  time  of  the  passage  of  this  act  there 
was  no  state  dispensary  for  the  sale  of  in- 
toxlca^g  liquors,  nor  has  one  since  been 
established;  and  we  axe  quite  sore  that  It 
was  tbe  purpose  of  the  general  assanbly  to 


Impose  the  tax  In  questlfn  upon  every  dis- 
pensary operated  In  the  Interest  and  for  the 
benefit  of  the  citizens  of  either  a  cotmty  or 
municipality.  It  could  not  have  been  In  leg- 
islative contemplation  that  any  dispensary 
had  been  or  would  be  established  In  or  for 
any  political  division  of  the  state  other  than 
counties,  cities,  towns,  and  Tillages.  When, 
therefore,  the  words  "operated  by  county  or 
municipal  authorities"  were  employed,  we 
have  no  doubt  at  all  of  tbe  intention  to 
make  the  same  exhaustively  embrace  all  per- 
sons who  might  be  authorized  to  conduct  a 
dispensary  In  the  interest  of  the  InhaUtantft 
of  any  county  or  municipality. 

2.  Another  position  taken  by  counsel  for 
tbe  defendant  In  error  Is  that  the  tax  act  was 
not  Intended  to  be  applicable  to  these  com- 
missioners for  the  reason  that,  If  sufficient 
money  to  pay  tbe  tax  should  not  be  earned 
In  the  operation  of  the  dispensary,  they  would 
themselves  be  Indivldtially  liable  for  tbe  pay- 
ment of  such  tax.  We  are  satisfied  that  this 
contention  Is  not  maintainable.  This  dispen- 
sary, as  has  been  seen,  was  established  under 
an  act  passed  In  1897.  It  was  not  at  that 
time  tbe  legislative  i>olIcy  to  tax  dlepensar 
rles.  See  Acts  1890,  pp.  21,  24,  prescribing 
the  taxes  to  be  levied  for  the  years  1897  and 
1898.  Commissioners  v.  Thornton,  106  Ga. 
106,  31  8.  R  733.  It  was,  therefore,  within 
the  power  of  the  commissioners  to  begin  to 
operate  tbe  dispensary  without  making  any 
arrangement  or  provision  for  raising  money 
with  which  to  pay  a  tax  to  tbe  state.  At  the 
session  of  the  general  assembly  In  1898,  bow- 
ever,  the  legislative  policy  with  respect  to 
taxing  institutions  of  this  kind  underwent  a 
change.  The  lawmaking  power  then  distinct- 
ly declared  that  for  each  of  the  years  180f) 
and  1900  they  should  pay  a  tax  of  $200.  This 
act  placed  dlepeusary  commissioners  on  the 
footing  of  liquor  dealers.  Presumably,  tbe 
Early  county  dispensary  began  to  be  operat- 
ed In  1898.  It  was  certainly  in  operation  In 
tbe  month  of  January,  1899.  Section  4  of  the 
tax  act  of  1898  (page  27)  made  the  prepay- 
ment of  tbe  tax  an  Indispensable  prerequi- 
site to  lawfully  beginning  In  either  1899  or 
1900  tbe  business  of  conducting  a  dispensary. 
If,  then,  when  tbe  1st  day  of  January,  1899, 
arrived,  the  commissioners  were  without 
funds  derived  from  their  previous  operation 
of  the  dispensary  with  which  to  pay  the  state 
tax.  It  was  Incumbent  upon  them  either  to 
raise  tbe  money  necessary  for  this  purpose, 
and  therewith  pay  this  tax,  or  else  suspend 
operations.  They  could  not  lawfully  carry 
on  tbe  dispensary  without  paying  the  tax; 
and  if,  because  of  a  want  of  funds,  or  be- 
cause of  inability  to  borrow  or  unwillingness 
to  advance  the  same,  tbey  were  not  In  a  po- 
sition to  meet  the  positive  requirement  of  the 
act  of  1888,  they  ought  to  hare  refrained  from 
selling  Intoxicating  liquors.  There  was  noth- 
ing for  them  to  do  but  pay  the  state's  demand 
or  dose  the  dispensary.  Under  tbe  broad 
pEDTlskHU  of  the  aet  ereatiog  tbe  dispensary. 
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it  wooU  Beam  that  fbe  oommlHloneni  mii7 
lawfully  borrow  money  with  which  to  pay  the 
■tote  tax,  and  Becare  its  repaym^t  by  a 
mortgage  upon  tbelr  etock  In  trade. 

8.  In  tlilB  connection  we  will  dispose  of  the 
only  remaining  qoestlfm  In  this  case,  which 
IB  whether  or  not  the  pn^kerty  of  the  dla- 
peosary  1b  subject  to  sale  under  an  execnttoo 
for  the  tax  doe  the  state.  We  think  It  Is. 
Ab  will  hare  been  observed  from  the  abore- 
reclted  proTlslws  of  the  dispensary  act,  the 
board  of  ccHnmlssIoners  Is  In.  many  respects 
placed  npon  the  footing  of  a  trading  corpo- 
ration. As  each  It  can  buy  or  contract  for 
property,  and  Incumber  the  same  by  mort- 
gage or  otherwise;  that  Is,  the  board  may  deal 
with  the  goods  beloiqclng  to  the  dispensary 
as  a  trading  corporation  does  with  Its  goods. 
If  the  board.  In  pursuance  of  its  business  as 
a  dealer  In  liquor,  can  create  liens  on  Its 
stock  in  trade,  why  may  not  the  state,  having 
classed  and  dealt  wltti  It,  relatively  to  the 
tazea  doe  from  it,  as  such  dealer,  enforce  the 
(ioUectlon  of  these  taxes  1^  «cecQtlon,  as  In 
other  cases  where  taxpayers  are  In  default) 
No  good  reason  why  this  may  not  be  d<»w 
occurs  to  UB,  and  In  holding  that  there  Is  none 
we  feel  conTlnced  that  we  are  Irat  giving  ef* 
feet  to  the  true  I^lslatlre  Intent  with  re- 
gard to  thia  matter.  Judgment  reversed. 
All  the  Justices  ccmcurrlng,  ^cept  FISH,  J., 
absent  on  accomxt  of  Bl<^esa. 


DB  SOTO  PEANTATION  00.  T.  HAUHSTTT. 
(Su^one  Court  of  Georgia.    June  ft,  1900.) 
PLBADINO— ANSWER. 
When  a  petition  Id  one  paragraph  alleges 
that  the  defendant  'Ib  Indebted"  to  the  plain- 
tiff "upon  an  open  account"  setting  forth  a 
copy  thereof,  and  In  another  paragraph  alleys 
that,  although  the  account  Is  past  doe.  the  de- 
fendant refuses  to  pay  the  same,  an  answer 
which  in  terms  specitically  denies  all  the  alle- 
j;ationB  in  these  pai-aernpbs  is  good,  and  ought 
not  to  be  stricken  on  demurrer. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Sumter  conntir; 
Z.  A.  LIttlejohn,  Judge. 

Action  by  J.  L.  Hammett  against  the  De 
Soto  Plantation  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

W.  A.  Dodson,  J.  A.  Ansley,  and  J.  A. 
Ansley,  Jr.,  for  plaintiff  in  error.  Shlpp  & 
Sheppard  uid  B.  F.  Stroller,  for  defendant 
In  error. 

LEWIS,  J.  Tblfl  was  a  suit  brought  In  the 
superior  court  ct  Sumter  county  by  J.  L. 
Hammett  against  the  De  Soto  Plantation 
Company  npcm  an  opoi  account.  The  peti- 
tion of  the  plaintiff  etmtalned  three  para- 
graphs. In  the  first  It  was  stated  that  the 
De  Soto  Plantation  Company  was  a  corporoi- 
tion  under  the  laws  of  Georgia,  doing  bwri- 
ness  and  having  its  principal  office  in  Snm- 
ter  county,  Go.  The  answer  at  defendant 


admitted  the  Imth  of  the  allegatlMt  in  the 
first  paragraph.  The  aeoond  paragraph  char- 
ged that  defendant  was  Indebted  to  peti- 
tioner in  the  sum  of  f706.18  on  an  open 
account,  besides  interest,  a  copy  of  which 
was  attached,  marked  "Exhibit  A.*'  The 
third  paragraph  durged  that  although  aald 
amount  was  long  post  due,  defendant  refus- 
ed to  pay  the  same,  or  any  part  thereof.  In 
the  second  paragraph  of  defendants  answer 
he  expressly  denied  tiie  allegations  contain- 
ed in  paragraphs  2  and  S  of  plaintiff's  peti- 
tion. Upon  the  call  of  the  caae  for  trial  it 
was,  upon  motion  of  plalntUTs  attorney,  or- 
dered by  the  court  that  the  answer  filed  by 
the  defendant  be  strlckm  as  Jnsnfflclent  to 
which  ruling  plaintiff  in  error  excepts.  Olv. 
Code,  $  5051,  declares:  *Tu  all  cases  when 
the  defendant  desires  to  make  a  defense  by 
plea  or  otherwise  he  shall  therein  dlstlnctfy 
answer  each  paragraph  of  plaintiff's  petition, 
and  shall  not  file  a  mere  general  denial, 
commonly  known  as  the  plea  of  'general 
Issue.'  He  may  in  a  single  paragraph  deny 
any  or  all  of  the  allegatlonB,  or  In  a  single 
paragraph  admit  any  or  all  of  the  allega- 
tions In  any  or  all  of  the  paragraphs  of  the 
petition."  That  Is  «cactly  what  the  defend- 
ant did  in  this  case.  This  was  simply  a  suit 
upon  an  open  account  and  defendant  plead- 
ed In  answer  to  each  paragraph  thereof. 
The  first  paragraph  Is  admitted.  It  charges 
no  liability  whatever  on  the  d^endant  The 
second  and  third  paragraphs  almply  charge 
liability  upon  defendant  on  on  open  account 
and  it,  in  the  second  paragraph  of  its  an- 
swer, simply  denies  the  truth  ofl  these  alle- 
gations. Its  denial  would  not  have  been 
more  specific  and  mwe  definite  In  reply  to 
plaintiff's  charges  if  It  liad  undertaken  to 
have  gone  further  Into  detail,  and  explained 
why  it  was  not  llat>Ie  on  ^aJntiff's  demand. 
The  Code  Itsdf  gives  It  the  privilege  of 
denying  In  a  sli^le  paragraph  any  or  all 
the  allegations  in  any  or  all  of  the  para- 
graphs oC  plalntllTs  petition.  This  case  Is 
quite  different  from  those  relied  npon  by 
connsel  for  defendant  In  enov,  where  this 
court  haa  d^ded,  in  effect  ^lat  a  plea  of 
the  genraal  Issne  to  a  suit  npon  a  promis- 
sory note,  which  set  up  no  l^ral  dtfense, 
was  properly  stricken  upon  demurrer.  Sncb 
was  ttie  effect  of  the  rulings  In  Jirtmaon  v. 
Cobb,  100  Ga.  ISO.  2S  S.  B.  72;  Lester  t.  Mc- 
intosh, 101  Oa.  075,  20  S.  B.  7.  The  com  ot 
Woote  ▼.  BobertB,  07  Oa.  2S4,  22  S.  B.  088, 
waB  a  ^oceedlng  to  foreclose  a  mortgi^ 
under  the  ^orisionB  of  the  pleading  act  of 
1898.  It  was  held  that  *%  plea  of  not  in- 
debted, though  BupplemoDited  by  the  allega- 
tion tliat  the  mortgage  *was  obtained  by 
fraud  on  tlie  part  nt  the  pliUntllt'  without 
alleging  the  partlenlar  fmudnlent  acta  re- 
lied upon  to  defeat  a  recorery,  ie  not  aneb 
an  issuable  defense  aa  |R«T«kts  the  granting 
of  a  mle  atwc^nte;  and  fhw^ora  tlie  court 
did  not  err  in  Btr^ing  anch  plea.**  It  wfll 
be  Men  that  tiuae  declsiolu  Imolred  soitB 


Digitized  by 


Google 


6a.) 


MOXTFOBD  V.  ALLEK. 


SOS 


upon  written  and  nticfrndlthmal  contncts  In 
wrttliig.  In  a  stiit,  for  lnstanc«t  upon  sn 
ancondlttonal  promissory  note,  or  nptm  a 
foreclosure  of  a  mortgage  aecnrlng  an  un- 
conditional demand,  we  cannot  conceive  of 
how  'any  OTldence  could  be  introduced  In 
behalf  of  a  defendant  simply  npon  a  plea  of 
the  general  issue.  This  certainly  would  not 
cover  a  plea  of  failure  of  consideration,  or 
of  payment,  or  of  non  est  factum,  or  any 
other  defense  which  would  be  available 
against  suits  of  this  character.  But  this  Is 
not  tme  where  there  Is  elmply  a  suit  upon 
an  open  account,  Mpedally  when  the  defend- 
ant speclflcally  replies  to  allegatlcmB  in  each 
paragraph  of  plalntifrs  petition.  In  the  case 
of  Smith  V.  Holbrook,  90  Oa.  200,  2S  S.  B. 
627.  cited  and  relied  upon  by  counsel  for  de* 
fendant  In  errw,  it  was  decided  that  a  plea 
simply  of  tbe  general  issue  does  not  fn  law 
amount  to  a  denial  of  averments  distinctly 
and  plainly  made  In  plainttfTs  petition,  and 
all  such  averments  not  otherwise  denied  are 
to  be  taken  as  prima  fade  tme.  It  was  ac- 
cordingly held  In  that  case  that,  where  the 
action  was  npon  an  open  account,  with  ap- 
propriate allegations,  a  plea  of  the  nature 
above  indicated  raised  no  issue  as  to  the 
correctness  of  the  amount  of  the  account 
sued  upon.  We  have  examined  the  record  in 
that  case,  and  the  petition  Is  set  forth  In 
paragraphs.  Tbe  first  paragraph  of  the  pe- 
tition q>eclflcally  chaises  that  defendant  Is 
Indebted  to  petitioners  on  an  account.  A 
copy  of  the  account  Itemised  is  attached  to 
the  petition.  In  answer  to  this  paragraph 
In  the  petition  the  def«idant  simply  alleges: 
"The  general  issue.  Defendants  say  they 
are  not  Indebted  to  the  plaintiffs  in  manner 
and  form  as  they  have  alleged,  and  of  this 
they  put  themselves  npon  the  country." 
The  defendant  nowhere  In  his  answer  under- 
took to  speclflcally  deny  the  allegations  of 
plaintiffs*  petition  as  to  his  particular  in- 
debtedness on  the  special  account  therein 
referred  to,  but  he  slhiply  filed  a  general  de- 
nial, commonly  known  as  the  "plea  of  the 
general  Issne,"  which  by  Civ.  Oode,  S  SO&l, 
Is  prohibited;  but  that  very  same  section 
provides  that  he  may,  In  a  single  paragraph, 
deny  any  or  all  of  the  allegations,  or  In  a 
sin^e  paragraph  admit  any  or  all  of  the  al- 
legations In  any  or  alt  of  the  paragraphs  of 
the  petltltm.  As  we  have  already  atated, 
this  the  defendant  has  literally  done  In  the 
present  case,  and,  had  the  defendant  In  the 
above-cited  case  complied  with  the  same 
rule,  and  specifically  denied  the  allegattons 
In  the  first  paragraph  ot  plaintiffs'  petition, 
we  think  this  court  would  have  held  that  It 
vould  have  beea  amply  sufficient  to  have 
put  the  plaintiffs  upon  proof  of  their  claim. 
We  are  unwilling  to  extend  the  ruling  an- 
nonnced  In  the  case  last  cited  further  than 
Is  required  by  the  facts  In  that  particular 
Instance.  Literally  that  decision  conforms 
to  the  statute,  but  no  more  so  than  the  de- 
cisloii  in  this  case  amfotnia  to  another  pvo- 
86  8.B.-20 


vision  In  the  same  statote.  There  may  be 
no  reason  for  such  a  distinction,  but  a  suffi- 
cient reply  to  this  is,  thus  Is  the  law  writ- 
ten. The  effect  of  the  answer  filed  In  this 
case  is  to  deny  every  ftict  alleged  by  plain- 
tiff upon  which  he  relies  for  a  recovery,  and, 
his  suit  not  being  upon  a  contract  in  writ- 
ing, but  simply  upon  an  open  account,  and 
the  defendant  having  compiled  with  the  re- 
quirement of  the  statute  In  Its  answer,  that 
was  necessarily  sufficient  to  cast  upon  the 
plaintiff  the  burden  of  making  proof  of  his 
demand.  In  the  case  in  99  Oa.,  26  S.  B., 
tbe  defendant  adopted  a  form  of  pleading 
expressly  forbidden  by  law.  In  the  case 
now  here  he  answered  in  the  manner  which 
the  statute  prMcribes.  Jndgmmt  reversed. 
All  the  Justices  concurring,  ezc^  FISH,  J., 
absent  on  accoimt  of  slcknos. 


MOKTFOBD  v.  ALLEN  et  al. 

(Supreme  Court  ot  Oeoi^a.    June  S.  1900.) 

TAX  SAIiBS— ADTBRTI8BHBNTS— POSTPONB- 
MENT— BXBCtmON. 

1.  Under  a  provision  in  a  city  charter  de- 
claring that  tax  sales  shall  be  advertised  for 
80  days,  one  insertion  of  the  advertisement  of 
SDch  a  sale  in  each  calendar  week  during  the 
period  of  80  days  immediately  preceding  the 
day  of  sale  will  sufilce,  proTided  the  first  loser- 
tioa  appeared  at  least  80  days  before  the  sale. 

2.  where,  under  a  dty  charter.  It  Is  the  du- 
ty of  the  marshal  to  collect  executions  for  tax* 
es  aud  conduct  aalea  thereunder,  the  city  clerk 
has  no  authority  to  postpone  a  tax  sale,  or 
grant  indulgoice  to  the  o^cndant  In  the  tax 
execution. 

3.  Whether  a  dty  has,  under  its  charter,  au- 
thority to  Issue  an  execution  for  an  unpaid 
street  tax  or  not,  if  an  execution  embracing 
such  a  tax  also  included  a  tax  on  property  to 
which  the  property  levied  on  was  subject,  nei- 
ther the  execution,  nor  a  sale  thereunder, 
would  be  void  merely  because  the  street  tax 
was  included  In  the  execution. 

4.  Under  the  law  allowing  12  mouths  In 
which  to  redeem  property  sold  under  tax  exe- 
cutions, one  whose  property  has  been  sold  can- 
not redeem  after  the  expiration  of  the  12 
months.  Our  law  does  not  recognize  the  ex- 
istence of  equitable  grounds  as  a  basis  for  ex- 
tending the  time  witliln  which  redemption  can 
be  made.  Upon  the  findings  of  the  jury  on  the 
Issues  submitted  to  them,  and  an  agreed  state- 
ment of  facts,  there  was  no  error  In  adjudging 
that  the  sale  was  valid. 

(Syllabus  by  the  Court.) 

Brror  from  superior  court,  Sumter  oonnty; 
Z.  A.  LIttleJohn,  Judge. 

Action  between  O.  C.  Montford  and  H.  B. 
Allen  and  others.  From  the  Judgment,  Mtmt- 
ford  brings  error.  Affirmed. 

R.  L.  Maynard,  for  plaintiff  In  error.  Hoop- 
CT  A  Criq;),  tm  defondants  In  error. 

OOBB,  J.  1.  The  charter  of  the  dty  of 
Amerlcus  provides  "that  It  shall  be  the  duty 
of  the  marshal  to  levy  all  executions  in  favor 
of  the  dty,  and  after  advertising  for  thirty 
days,  he  shall  sell  the  property  levied  on 
before  the  court  bouse  door  in  Amerlcus,  on 
a  regnlor  ahetUrs  aale  day,  and  between  Oie 
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legal  hours  of  sberltTs  sales."  Acts  1888. 
p.  970.  One  of  the  questions  raised  In  the 
present  case  Is  whether,  under  this  provision 
In  the  charter,  an  adTertlsement  Inserted  sev- 
en times  In  a  newspaper  published  In  the 
city  of  Americus,  when  the  time  elapsing  be- 
tween the  first  Insertion  and  the  date  of  the 
sale  was  31  days,  and  there  was  at  least  one 
insertion  for  each  calendar  week  embraced 
within  such  time,  Is  an  "advertising  for 
thirty  days,"  within  the  meaning  of  the  char- 
ter. "Advertise"  means  "to  give  public  no- 
tice of;  to  announce  publicly,— especially  by 
a  printed  notice."  Webst  Int  DlcL  It  la 
to  be  noted  that  the  charter  does  not  require, 
in  terms,  that  sales  shall  be  advertised  In 
a  newspaper  or  gazette;  but,  conceding  that 
the  charter  should  be  so  construed,  what  Is 
essential  to  meet  the  requirements  of  a  law 
which  says  that  a  sale  shall  be  had  after  ad- 
vertising the  same  for  80  days?  Oonstrulng 
such  language  strictly.  It  might  bear  the  In- 
terpretation that  notice  shall  be  given  In  a 
newspaper  every  day  during  a  period  of  80 
days.  In  the  Ught  of  the  purpose  for  which 
advertisement  is  given,  in  the  light  of  other 
laws  of  the  state  relating  to  the  manner  of  giv- 
ing notice  of  sales  and  other  transactions, 
would  such  a  construction  beareaaonable  one? 
Can  it  be  presumed  that,  In  providing  the  way  in 
which  notice  of  tax  sales  In  the  city  of  Amer- 
icus  should  be  given,  the  general  assembly 
Intended  that  a  sale  should  be  void  unless 
notice  of  the  same  was  published  every  day, 
except  Sunday,  for  a  period  of  80  days  pre- 
ceding the  day  of  sale?  Is  there  an  act  of 
the  general  assembly  relating  to  public  sale9 
in  which  such  a  requirement  is  had?  If  so. 
our  attention  baa  not  been  called  thereto. 
Is  it  to  be  presumed  that  the  general  as- 
sembly Intended  that  a  tax  sale  of  this  mu- 
nicipality should  be  governed  by  a  mle  which 
is  entirely  inconsistent  with  the  uniform  prac- 
tice In  the  state  in  regard  to  public  sales, 
as  well  as  a  rule  which  would  Impose  upon 
the  taxpayer  a  burden  In  the  way  of  adver- 
tising fees  which  Is  not  Imposed  upon  any 
one  else  whose  property  Is  seized  under  Ju- 
dicial process?  We  are  clear  In  our  opinion 
that  the  general  assembly  did  not  so  intend. 
Treating  it  as  settled  that  the  legislature  did 
not  Intend  by  this  provision  in  the  charter 
of  Americus  that  a  tax  sale  should  be  ad- 
vertised every  day  for  30  days,  what  was 
Its  Intention  with  reference  to  the  number 
of  times  a  notice  should  be  Inserted  within 
that  period?  There  can  be  but  one  answer 
to  this  question,  and  that  la  that  an  ad- 
vertisement appearing  one  time  at  least  80 
days  before  the  day  of  sale,  and  as  near  as 
practicable  immediately  preceding  the  begin- 
ning of  that  period,  would  be  an  advertising 
within  the  meaning  of  the  charter.  That 
would  be  giving  30  days'  public  notice  of 
the  sale,  or  announcing  publicly  that  the  sale 
was  to  take  place  at  the  expiration  of  that 
time;  and.  If  the  diarter  Is  to  be  constmed 
as  leqnlring  adTerUsement  In  a  newqmnr, 


bnt  one  Insertion  of  the  advertlBenient  at 
least  30  days  before  the  sale,  and  as  near 
as  may  be  immediately  preceding  the  begin- 
ning of  that  period,  would  be  a  compliance 
with  the  law.  The  charter  requires  either 
that  the  advertisement  should  appear  every 
day  for  80  days,  or  its  appearance  for  one 
day  80  days  before  the  sale  would  be  suffi- 
cient. There  Is  no  escape  from  this.  To 
hold  that  the  charter  required  notice  to  be 
published  every  day  would  be  to  construe  the 
law  as  requiring  something  which  Is  not  only 
unusual,  but  unreasonable.  To  hold  that  on- 
ly one  insertion  of  the  notice  was  necessary 
would  be  giving  a  construction  which  would 
authorise  a  sale  after  advertising  In  a  man- 
ner which  la  unusual,  but  not  in  a  manner 
which  is  unreasonable,  In  so  far  as  it  regards 
the  rights  either  of  the  public  or  the  taxpay- 
er; and,  when  a  statute  is  susceptible  of 
two  conatmctionB,  the  one  which  is  the  more 
reasonable  should  be  adopted.  It  Is  to  be 
noted  that,  as  regards  the  effect  of  a  failure 
to  properly  advertise,  there  Is  a  distinction 
to  be  drawn  between  tax  sales  had  In  pur- 
anance  of  the  general  law  of  the  state,  and 
those  had  in  pursuance  of  a  provision  In  a 
municipal  charter.  In  the  former  the  law  in 
reference  to  notice  Is  merely  directory,  and 
purchasers  at  such  sales.  If  themselves  with- 
out fault,  will  be  protected,  whereas  a  provi- 
sion of  a  city  charter  prescribing  the  time 
for  giving  notice  of  a  municipal  tax  aale  must 
be  strictly  compiled  with,  or  the  sale  will  t>e 
void,  even  as  against  an  Innocent  purchaser. 
That  this  is  the  law  as  established  by  ded- 
alons  of  this  court  was  pointed  out  in  Conley 
V.  Redwlne  (Oa.)  36  S.  B.  92.  That  such  is 
the  law  is  an  additional  reason  for  constru- 
ing the  charter  of  Americus  as  requiring 
that  method  of  advertising  which  is  less  cum- 
bersome, and  therefore  more  apt  to  be  ordi- 
narily complied  with.  Section  &468  of  the 
OiTil  Code,  providing  that  where  the  law  of 
force  on  October  21,  18D1,  required  notices 
of  sales  "by  ordinaries,  clerks,  sheriffs,  conn- 
ty  bailiffs,  administrators,  executors,  guard- 
ians, trustees  or  others,"  to  be  published  in 
a  newspaper  for  80  days,  it  should  be  Buffl- 
dent  to  publish  such  notices  once  a  week 
for  4  weeks  preceding  the  sale,  does  not  In 
any  manner  affect  the  provlsl<Hi  of  the  diar- 
ter of  Amwicus  relating  to  odvertlaements 
of  tax  sales.  The  aet  of  1891,  which  Is  now 
embodied  In  that  section,  does  not  expressly 
refer  to  the  subject  of  municipal  tax  sales, 
nor  is  there  anything  in  the  act  which  would 
necessarily  raise  the  Implication  that  the  gen- 
eral assembly  Intended  the  provision  of  the 
act  to  apply  to  such  sales.  Neither  did  the 
law  of  which  Qiat  act  was  amendatory  relate 
In  any  way  to  such  sales.  Both  bad  refer- 
ence, rather,  to  sales  under  the  general  laws 
of  the  state,  and  not  to  sales  made  under 
local  or  special  laws,  such  as  munldpal  char- 
ters. A  general  law  will  not  be  so  construed 
as  to  repeal  an  existing  particular  w  apedal 
law  unlen  It  la  plainly  maalfeat  tarn  tbn 
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terms  ct  the  general  law  that  sucb  waa  tbe 
Intentioa  of  tbe  lawmaking  body.  "A  gen- 
eral later  afflrmatlTe  law  does  not  abrogate 
an  earlier  special  one  by  mere  implication." 
"Having  already  given  Its  attention  to  the 
particular  Bubjectt  u^d  provided  for  It,  the 
legislature  Is  reasonably  presumed  not  to  In- 
tend to  alter  that  special  provision  by  a  snb- 
seqnent  general  enactment,  unless  that  in- 
tention Is  manifested  In  explicit  language, 
or  there  be  something  which  shows  that  the 
attention  <tf  the  l^lslatore  had  been  turned 
to  the  special  act,  and  that  the  general  one 
was  Intended  to  embrace  tbe  special  cases 
within  the  prevtouB  one^  or  something  in  the 
nature  of  the  general  one  making  it  nnllhely 
that  an  exception  was  Intended  as  regards  the 
special  act  Tba  general  statute  Is  read  as 
silently  excluding  from  Its  operatitm  the  cases 
which  have  been  provided  for  by  the  special 
one."  "The  fact  that  the  general  act  con- 
tatna  a  clause  repealing  acts  Inconsistent 
with  It  does  not  diminish  the  force  of  this 
rule  of  constrnctifMi."  End.  Intai>.  St  S  228 
et  seq.  While  the  general  law  is  not  at  all 
antllcahle  to  tbe  present  css^  It  will  be  no- 
ticed that  the  sale  under  consideration  was 
adverUaed  in  such  a  as  to  be  a  com- 
pUance  with  that  law.  Section  732  <a  the 
PoUtical  Oode,  providing  that  "the  Ume, 
place,  and  manner"  of  the  sale  of  property 
for  taxes  due  a  municipality  shall  be  the 
same  as  that  provided  by  law  for  sfaerilTs 
sales  tm  state  and  coiml7  taxes,  does  not 
undertake  to  prescribe  the  manner  In  which 
notices  of  sales  shall  be  given.  See  Bacon  v. 
Mayor  of  Savannah.  88  Ga.  SOS,  312,  13  S. 
E.  G80. 

There  Is  nothii^  hi  the  case  <tf  Blsb  v. 
Ivey,  76  Ga.  738^  to  conflict  with  tbe  ruling 
that  tbe  provision  of  tbe  charter  of  Ameri- 
cus  above  quoted  does  not  require  that  no- 
tice ot  the  Bsle  should  be  puUlshed  in  a  news- 
paper every  day  for  80  days.  Taking  that 
ileclslon  In  the  Ught  of  the  facts  as  stat^ 
ed  Ur.  Jiutlce  Blandford.  it  m^t  be 
said  that  it  was  ruled  merdy  that  a  law 
requiring  an  advertisement  tor  SO  ds^  was 
not  satlsfted  by  an  insertion  of  the  notice 
coce  a  wedc  fOr  4  weeks;  that  Is,  28  days,— 
a  period  less  than  80  days.  But,  even  If  this 
be  not  a  i«i^>er  ctmatruction  of  the  deddtm. 
Dpoo  examining  tbe  act  which  was  under  con- 
sideration In  that  otse  it  wiU  be  found  that 
It  requited  that  the  comptrollw  general 
lAouId,  "for  thlr^  days,  mske  advortlsemenf 
in  one  newqtaper  at  the  capital  of  Uie  state 
f)t  a  list  of  all  wUd  lands  which  were  not 
given  In  for  taxes  in  the  different  eountlea, 
and  require  In  such  publication  tbe  owners 
of  the  lands  to  come  forward  and  give  In 
and  pay  taxes  on  the  Isnds,  and  that  In  de- 
fault thereof  the  lands  would  be  sold  In  tbe 
counties  where  they  were  situated.  After 
tbe  expiration  of  the  time  required  by  the  act. 
the  comptroller  general  was  authorised  to  is- 
sue executions  against  the  wUd  lands,  and  pro- 
ceed to  have  them  sold  In  the  manner  preecSrib- 


ed  m  the  act  AcU  1874  P.  lOS.  It  was  held 
in  that  case  that  the  Introduction  In  evidence 
of  one  Issue  of  a  paper  publlEbed  at  the  capl^ 
tal,  In  which  was  Inserted  tbe  list  of  wild 
lands  claimed  to  be  unretumed,  was  not  suffi- 
cient to  establtsh  that  Eucb  list  had  been  pub- 
lished for  80  days.  There  Is  ft  distinction  to  bo 
drawn  between  advertising  or  publishing  a 
certain  writing  or  article  for  a  given  number 
of  days,  and  giving  notice  or  advertising  tliafe 
a  certain  thing  will  occur  after  tbe  expiration 
of  a  given  number  of  days.  A  law  requiring 
that  a  oertatai  list  shall  be  published  for  30 
days  In  a  newspaper  Is  not  compiled  with  by 
publishing  sucb  list  one  time,  when  tbe  news- 
paper Is  Issued  more  than  one  time  during 
the  period  of  30  days.  Such  we  understand 
to  be  the  ruling  made  In  the  Bish  Case.  A 
law  requiring  that  an  officer  shall  sell  prc^ 
erty  seized  (or  the  payment  ot  municipal 
taxes  only  after  having  glv^  public  notice- 
of  the  sale  for  30  days  (and,  properly  construr 
ed.  this  Is  all  that  the  charter  of  Amerlcus  re- 
quire^ Is  compiled  with  when  there  has  bee9 
an  Insertion  of  such  notice  one  time  In  a 
newspaper  which  Is  published  at  least  30  days 
before  the  date  of  the  sale,  when  such  Inser- 
tion Is,  as  near  as  may  be,  1B0  days  Immediate- 
ly preceding  the  day  of  sale;  snd  certainly 
such  a  law  Is  compiled  with  when  there  has 
been  at  least  one  Insertion  during  each  cal- 
endar week  for  a  period  of  SO  days  Immedi- 
ately preceding  the  sale,  and  the  first  (tf  sucb 
Insertions  was  SI  days  before  the  sale. 

2.  Under  the  provision  of  the  charter  of 
Amerlcus  which  is  quoted  above^  it  Is  the 
duty  of  tbe  marshal  to  levy  tax  executions, 
and  conduct  sales  of  the  pn^erty  tbereundeb 
The  city  clerk  has  do  auttaorlty  wtaatever  ovtir 
the  execatlons  after  they  are  placed  In  the 
hands  of  the  marshsl,  and  consequently  has 
nothing  to  do  with  the  sales.  Such  clerk 
would  therefore  have  no  authority  to  postpone 
a  sale  under  a  tax  execution,  or  to  grant  in- 
dulgmce  to  the  d^endant  therein,  after  it  has 
been  placed  In  the  bands  of  the  marshal  for 
collection.  Hie  clerk  having  no  authority  to 
make  such  an  arrangement  the  taxpayer 
would  rely  upon  it  at  his  peril;  and  even  If, 
In  the  present  case,  the  cl^k  entered  Into 
such  ui  arrangement  this  would  not  inval- 
idate the  sale  haA  by  the  marshal. 

8.  It  was  argued  In  this  case  that  the  cAij 
o(  Amerlcos  bad  no  authority  under  its  cbax^ 
tar  to  Issue  an  execution  tor  an  uiQiald  street 
tax,  and  that,  therefore,  including  the  amount 
due  tor  such  a  tax  In  the  execution,  which 
also  embraced  the  tax  due  upcm  tbe  pnq;>ert7 
of  tbe  tax  payer,  vitiated  the  entire  executioiL 
It  was  conceded  that  the  execution,  excqjit 
as  to  the  amount  due  for  street  tax.  eo^ 
braced  a  sum  wuich  ma  due  by  the  taxpayer 
as  a  tax  upon  property.  Such  being  the  case; 
tt  Is  unnecessary  to  determine  whethw  or  not 
the  authorities  of  the  city  of  Amerlcus  conU 
enfKce  execution  tbe  payment  of  the  street 
tax.  Bven  If  they  could  not  embracing  the 
.same  In  an  execution  with  other  claims  wfaiob 
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conid  be  lawfoUr  collected  by  execution 
would  not  Invalidate  the  execution.  State  t. 
Hancock.  79  Oa.  799,  6  S.  248;  Barnes  t. 
Lewis,  98  Oa.  65S,  25  S.  B.  689;  Dawson  T. 
Dawson,  106  Gft.  40,  82  S.  E.  29.  The  cases 
dted  thoroc^bly  establlsb  the  foregoing  rale, 
BO  far  as  this  state  la  concerned;  but  they  do 
not  seem  to  be  In  accord  with  many  mlings 
made  In  other  states.  See  Cooley,  Tax'n  (2d 
Ed.)  pp.  496,  497;  26  Am.  ft  Eng.  Bnc.  Law 
ast  Eid.)  p.  387  et  seq. 

4.  The  right  of  a  taxpayer  to  redeem  prop- 
erty sold  at  municipal  tax  sales  Is  purely 
statutory.  Pol.  Code,  S  733.  After  the  time 
fixed  by  the  etatute  tor  redemption  has  ex- 
pired, the  right  to  redeem  is  gone,  and  there 
Is  no  power,  even  In  a  court  of  equity,  to 
authorize  a  redemption  of  the  property  In 
such  cases. 

5.  The  right  of  the  taxpayer  to  redeem  his 
ptc^rty  had  expired  befwe  any  tender  was 
made  The  sale  was  not  invalid  for  any  of 
the  reasons  which  were  «et  np  In  the  petition, 
and  the  decree  entered  by  the  Judge  upon  the 
agreed  statement  of  facts  and  the  flndli^ 
of  the  Jury  was  in  all  respects  regular  and 
proper.  Judgment  amrmed.  All  the  justices 
concurring,  except  VISH,  1^  ahaent  on 
count  of  sickness. 


CARTER  T.  SOUTHERN  RT.  CO. 
(Supreme  OHirt  of  Georgia.    Jane  6,  1900.) 

ACTION  BT  AGENT. 

A  person  who,  having  in  chsrge,  as  sffent. 
the  goods  of  another,  makes  with  a  common 
carrier  a  contract  to  ship  such  goods,  in  which 
the  agency  Is  not  disclosed,  may  maintain  an 
action  in  Ills  own  name  for  a  breach  of  snch 
contract. 
(S^llabns  by  the  Omrt.) 

Error  from  superior  court,  Telfklr  county; 
C.  C.  Smith,  Judge. 

Action  by  W.  B.  Carter  against  tiie  South- 
em  Railway  Ciompany.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.  Be- 
versed. 

S.  D.  Graham,  tor  plalntlfC  in  error.  De 
Lacy  &  Bishop,  for  defendant  in  error. 

COBB,  J.  Carter  sued  the  railroad  com- 
pany for  damages  resulting  from  the  breach 
of  a  contract  of  shipment  which  the  defend- 
ant had  entered  into  with  the  plaintiff.  On 
the  trial  the  phitntlff  introdnced  In  evidmce 
a  receipt  signed  by  an  agent  of  the  defend- 
ant, of  which  the  f<rilowlng  is  a  copy:  "Re- 
ceived from  W.  B.  Carter  the  following  arti- 
des  in  apparent  good  order,  contents  and 
value  unknown,  as  per  coupon  attached,  to 
be  transported  to  W.  R.  Carter,  McRae, 
Oa.,"— setting  forth  the  articles  shipped. 
The  plaintiff  testified  that  the  distance  from 
the  point  from  which  the  goods  were  ship- 
ped to  their  destination  was  80  miles;  that 
ibar  ahonld  tone  been  delivered  la  M  bounb 


which  was  a  reasonable  time;  that  the 
goods  were  new,  and  In  good  condition,  when 
delivered  to  the  defendant;  that  they  were 
not  delivered  by  It  at  the  point  to  which 
they  were  shipped  until  26  days  had  ^psed 
from  the  time  they  were  delivered  to  the 
defendant;  and  that,  when  delivered,  some 
of  the  goods  were  in  such  a  damaged  condi- 
tion that  they  were  rendered  worthless,  and 
all  of  them  were  more  or  less  damaged. 
Just  before  leaving  the  witness  stand,  the 
plalntlfF  stated:  "The  goods  belonged  to  my 
wife,  Bfary  Carter.  She  owned  them,  and 
I  had  the  goods  In  my  cha^e  as  her  agent." 
There  being  no  further  evidence  for  the 
plaintiff,  the  court,  upon  motion  of  defend- 
ant's counsel,  granted  a  nonsuit  on  the 
ground  that  the  goods  alleged  to  have  been 
damaged  did  not  belcmg  to  the  plaintiff,  but 
to  his  wife.  To  this  Judgment  the  plaintiff 
excepted.  The  question,  therefore,  present- 
ed for  decision  is  whether  or  not  the  plain- 
tiff could  maintain  the  action  In  his  own 
name.  It  Is  an  elementary  principle  that 
the  action  on  a  contract  must  be  brought  In 
the  name  of  the  party  In  whom  the  legal  In- 
terest Is  vested,  and  that  the  legal  Interest 
In  a  contract  ts  in  the  person  to  whom  the 
promise  Is  made,  and  from  wbom  the  con- 
Blderatl<m  passes.  16  Enc.  PI.  ft  Prac  499, 
600;  Civ.  CV>de,  f  4939.  In  the  present  case 
the  plaintiff,  although  in  reality  he  occupied 
the  relatlcm  of  agent  of  hie  wife  to  take 
charge  of  the  goods  shipped,  was  named  both 
as  the  consignor  and  consignee  In  the  contract 
of  shipment,  with  no  reference  whatever 
therein  to  the  fact  of  his  agency.  Under  such 
circumstances  the  action  could  he  maintain- 
ed In  his  own  name.  Generally,  It  Is  true,  an 
agent  has  no  right  of  action  upon  a  contract 
made  by  him  In  behalf  of  his  principal,  but  he 
has  a  right  of  action  in  his  own  name 
"where  the  contract  is  made  with  the  agent 
In  his  Individual  name,  though  his  agency  be 
known."  Civ.  Code,  8  8087  (8).  Certainly, 
the  action  could  be  maintained  where  the 
fact  of  agency  and  the  name  of  the  prin- 
cipal are  both  concealed  by  the  agent.  In 
such  a  case  the  agent  la.  In  contemplation  of 
law,  the  real  contracting  party,  to  whom  the 
promise  of  tbe  other  party  was  made,  and 
who  is  entitled  to  enforce  It  Mecbem,  Ag. 
8  766;  Story,  Ag.  (9th  Ed.)  I  S93.  Bnt  the 
plaintiff  was  tbe  consignor  of  the  goods  ship- 
ped. The  contract  was  made  with  him,  and 
be  is  primarily  liable  for  the  transportation 
charges.  The  carrier  dealt  with  him  as  the 
owner  of  tbe  goods,  and  could  not,  in  an 
action  by  the  plaintiff  to  recover  the  gooda 
dispute  the  title,  unless  the  title  of  the  real 
owner  was  sought  to  be  enforced  against 
the  carrier.  Civ.  Code,  I  2280.  In  the  case 
of  Haas  RallroaA  Co.,  81  Ga.  792,  7  S.  E. 
629,  suit  was  brought  by  Haas  upon  a  con- 
tract or  bill  ot  lading  made  by  the  defend- 
ant wlt2i  one  Ayres.  It  was  held  that  "the 
bill  of  lading  tw  the  flour  not  having  beoi 
IndorMd  to  plaintiff  by  tha  party  in  vtaose 
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favor  It  was  lasuad,  the  former  eonld  not 
fnaiiptytff  an  action  agalnat  tbo  company  vxh 
on  It."  It  appeen  from  tlu  record  In  tbat 
case  that  Ayres  waa  the  consignor,  and 
Haaa  the  conaignee.  The  preaeot  <Alef  jw- 
tice  says  In  the  <vlnlon:  "The  record  does 
not  Bhow  that  tills  bill  of  lading  was  assign- 
ed or  Indorsed  by  Ayres  to  Haas.  This  be- 
ing tme,  Haas,  under  oar  Oode,  could  not 
bring  salt  on  the  contract  made  between 
the  railroad  company  and  Ayres." 

The  courts  of  both  this  comitry  and  Eng- 
land are  now,  with  a  few  exceptions,  all 
agreed  that,  where  the  consignor  makes  the 
contract  ot  shlpmuit  with  the  canter,  he 
may  l»lng  an  action  for  loss  of  w  hijiiry  to 
the  omslgnment,  althoni^  he  msy  not  be  the 
actnal  owner  of  the  proper^.  la  snch  a  case 
tiie  privity  of  contract  between  the  carrier 
and  the  consignor  Is  a  Bofficlent  foondatloa 
on  which  to  base  the  action.  It  is  also  well 
settled  by  the  authorities  tbat  whwe  a  ooa- 
signer,  who  Is  hlmsdf  not  the  real  owner,  re* 
covers  damages  Crom  the  carrier  for  a  breach 
of  the  omtract  of  carriage,  the  recorwy  In- 
ures to  the  benefit  9t  the  owner,  and  the  ctm- 
signor  is  regarded  simply  as  tiie  trustee  of 
an  express  trust  It  would  seem  to  follow 
necessarily  fr«n  this  that  a  recovery  hf  the 
consignor  for  a  breach  of  the  contract  would 
be  a  bar  to  an  action  by  the  owner  In  tort 
for  the  injnry  done  him.  The  English  courts 
hare,  so  ftr  aa  we  are  aware,  milformly  ad- 
hered to  the  rule  that  sn  action  for  a  breach 
of  a  contract  of  carriage  made  with  the  con- 
signor may  be  maintained  him.  In  Davis 
V.  James,  6  Burrows,  2G80,  a  decision  render- 
ed In  im-lt  was  held  that  "action  lies 
against  carrier  In  name  of  consipior,  who 
agreed  with  him  and  was  to  pay  him."  The 
qnesUotf  waa  squarely  made  In  tiiat  ease,  and 
the  court  reached  the  conclusion  above  indi- 
cated. Lord  Mansfield  said.  In  the  opinion 
whl^  he  rendered  in  that  ease:  'This  Is  an 
action  upon  the  agreement  between  the  plain- 
tiffs and  the  carrier.  Tbe  i^idntifls  were  to 
pay  him.  Therefore  the  action  Is  prc^oiy 
brought  by  the  persons  who  agreed  with  him 
and  were  to  pay  him.**  This  decision,  as 
above  stated,  was  unlftnndy  adhmd  to  W 
the  g»g"***  courts,  and.  there  being  In  this 
state  no  statute  law  to  conflict  wltii  the  rule 
therein  aanounced,  tt  became,  by  fi»oe  ot  oar 
adopting  statute,  the  law  of  this  state.  In 
Moine  V.  Wilson,  1  Term  B.  66B,  the  doctrine 
announced  In  the  case  just  referred  to  was 
reaffirmed,  and  the  court  held  further  tiiat 
It  was  immaterial  whether  the  hire  waa  to 
lie  paid  by  the  cmwlgnor  or  the  consignee, 
as  the  tanaer  was,  in  law.  liable  to  tiie  csr- 
rier  the  hire.  In  Joseph  t.  Knox,  8  Gamp. 
320,  It  waa  h^  that  an  action  by  the  con- 
signor would  lie.  The  opinion  was  rendered 
by  latA  Ellenborough,  who  said:  "I  am  of 
cqplnhm  that  this  action  wdl  Ilea.  There  Is  a 
privity  of  contract  pstabllsbed  between  these 
parties  by  mesns  of  the  bill  of  ladhig.  That 
states  that  the  goods  were  shiiwed  the 


lAUntUEs,  and  tbat  the  fright  for  them  was 
paid  the  plaintiffs  In  Ijondon.  To  the 
plalntUb,  tiiertfore,  from  whom  the  consld- 
mition  moves,  and  to  whom  the  promise  la 
made,  the  defendant  is  liaUe  tor  the  noade- 
livery  of  the  goods.  Aftdr  such  a  biU  of  lad- 
ing has  beea  signed  by  his  agents  he  cannot 
say  to  the  sh^er  they  have  no  Interest  in 
the  goods,  and  are  not  damnified  by  his 
breach  of  contract  I  think  the  plaintiffs  are 
^titled  to  recover  the  value  of  tiie  goods, 
and  they  wOl  hold  the  sum  recovered  as  trus- 
tees for  the  real  otwust.**  In  Dunlop  v.  Lsm> 
bert,  6  Glaric  ft  F.  *600.  tile  house  of  lords 
held;  "Though,  graeraUy  apeakli«.  where 
then  is  a  deUvery  to  a  carrier  to  deliver  to 
a  consignee,  the  latter  la  the  proper  person 
to  bring  the  action  against  the  carrier,  yet. 
If  the  oonslgnOT  make  a  q^edal  contract  with 
the  carrier,  such  contract  Bapersedea  the  ne- 
cessity of  showing  the  ownership  in  the  goods, 
and  the  consignor  may  maintaia  the  action, 
tiwngh  the  goods  may  be  the  pnqjiaTty  of  the 
conslgneeL''  The  '^spedal  contracts*  rtferred 
to  in  the  above  quotation  was  simply  a  bill 
of  lading  declaring  tbat  the  gooda  were  to  be 
dellvwed  to  Matthew  Bobson,  "freight  for 
tiie  add  goods  bdng  j>atd  WHllam  Dunlop 
&  Co.,"  tiie  idalntlffs.  The  case  of  Dawea  v, 
Pe^  8  Term  B.  S80t  Is  sranetimes  dted  sa 
autiiority  tcr  a  oontriuy  rule.  That  ease  Is 
thus  commented  upon  and  distinguished  by 
Judge  Turley  In  the  case  of  Garter  v.  Graves, 
9  Yerg.  440,  4ffO:  In  that  case  "an  action  on 
the  esse  was  tomght  by  a  craulgnor  against 
a  common  carrier  for  not  safely  carrying,  ac- 
cording to  his  undertaking.  In  consideration 
of  a  certain  hire  and  reward  to  be  thraefw 
paid,  two  casks  of  gin  from  London  to  one 
Thomas  AOas  at  HUlmorton,  In  WanHck- 
ahire.  The  court  determined  that  If  a  con- 
signor of  goods  d^VOT  than  to  a  particular 
carrier  by  the  order  of  a  nmsignee,  and  they 
be  afterwards  lost  the  consignor  cannot  main- 
tain an  action  against  the  carrier,  and  that 
the  action  can  only  be  maintained  by  the 
consignee.  In  this  case  there  is  no  contract 
with  the  consignor  by  the  carrier  tot  the  de- 
Uvery of  tiie  articles;  the  freli^t  Is  not  paid 
by  him;  the  inoperiy  Is  delivered  to  a  carrin 
specified  by  the  consignee;  aad,  more  than  all. 
the  court,  in  the  opinions  delivered,  refer  to 
the  cases  ot  Davis  v.  James,  6  Burrows.  26801 
and  Moore  v.  Wilson,  1  Term  B.  660,  and 
recognise  them  as  sound  autiuvlty."  A  lead- 
ing American  case  Is  Blanchard  v.  Page.  8 
Qray,  281,  where,  after  an  elalxHrate  review 
of  the  authwlties.  Chief  Justice  Shaw  reach- 
ed the  conclusion  tbat  "the  shipper  named  In 
a  bill  of  lading  may  sue  the  carrier  for  an 
injury  to  the  goods,  ^though  he  has  no  prop- 
erty, general  or  q>eclal,  therein.^*  O^ie  rea- 
soning upon  which  this  ruling  is  based  seems 
to  be  unanswerable,  and  the  decision  ought  to 
be  accqtted  as  decisive  at  this  qoestlon.  It 
must  not  be  lost  sight  of  that  the  iwesent 
actitm  was  based  upon  a  contract  If  the  ac- 
tlM  had  been  based  upon  the  tort  ot  the 
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cAnler  In  Acllrering  tlie  goods  In  a  damaged 
condltton,  tli«i  a  qaesUon  aittrely  dUferait 
fran  tbat  Invcrived  In  the  present  case  wonld 
be  rafsed.  In  such  a  case  It  would  aeem  tbat 
the  right  of  action  la  to  recover  tor  the  In- 
jury to  the  Intneat  or  light  In  the  property, 
and  the  shipper.  If  not  the  owner,  could  not 
bring  such  an  action.  The  distinction  be- 
tween such  a  case  and  one  like  the  iffeaent 
vtaa  pointed  out  In  Finn  t.  Railroad  Ool.  112 
Mass.  024,  where  It  was  ruled.  In  effect,  that, 
In  order  to  anthorlae  an  action  by  the  eon- 
slgttOT  who  Is  not  the  owner  of  the  goods, 
there  need  be  no  express  contract  between 
him  and  the  carrier,  bat  that  the  action  may 
be  'maintained  opcm  tiw  contract  Implied  by 
tbe  d^very  and  receipt  of  the  goods  for  car- 
riage, if  no  action  ex  delicto  has  been  begun 
\jy  the  consignee;  and  that  the  cnudgnor  will 
hold  the  sum  recoTered  in  trust  for  the  con- 
signee. In  Carter  r.  Graves,  D  Terg.  446,  It 
was  held:  "A  consignor  cannot  maintain  an 
■actltw  on  the  case  for  the  loss  ot  Injury  of 
the  pn^erty  consigned  without  showing  that 
lie  has  a  general  or  qwdal  right  thereto, 
but  be  may  In  bU  cases  maintain  an  action  of 
assumpsit  upon  a  contract  to  deliver  the  pn^ 
safely,  he  having  made  the  same,  and 
paid  or  beccnne  bound  tor,  the  conaldera- 
tlwi."  In  Hooper  v.  Railway  Co..  27  Wis. 
81,  91,  it  was  aald:  "The  shipper  Is  a  par^ 
In  interest  to  the  contract,  and  It  does  not  lie 
with  the  eanler  who  made  the  omtract  vlt3i 
him  to  say,  upon  a  breach  of  It,  that  he  to 
not  entitled  to  recover  the  damages,  unless  it 
beshown  that  the  consignee  objects;  for,  wlth- 
eat  tbat.  It  will  be  presumed  that  the  action 
was  commenced  and  Is  prosecuted  with  the 
knowledge  and  consmt  of  the  consignee,  and 
(or  his  benefit.  Tbe  consignor  or  shipper  la, 
hs  operation  of  the  rule,  regarded  as  a  trus- 
tee of  an  express  trust,  like  a  factor  or  other 
mocantOe  agmt  who  contracts  in  his  own 
name  on  behalf  of  his  jwlndpaL"  Another 
well-couldered  caae,  In  whlcih  an  elaborate  re- 
view Ql  the  anihoritles  Is  made,  to  Etxpress 
Co.  V.  CJraft,  48  Miss.  480.  In  Railroad  Oo. 
V.  UcOoBUK  S8  HI  186,  It  waa  ruled:  **Where 
goods  are  shipped  upon  a  railroad  tor  tnuw> 
portatlon,  tiie  omslgnor  may  sue  for  their 
nondelivery,  thoi^h  be  be  but  a  bailee.  He 
has  Budi  a  special  property  in  the  gooda  as 
to  give  him  a  right  of  action.  So  may  the 
real  owner  ana,  and  so  may  tbe  consignee." 
It  was  ruled  further  In  that  case  that,  which- 
ever of  these  three  first  obtains  damages,  it 
will  be  In  full  sattofiiction  of  the  claims  of 
the  others. 

'We  have  not  undertaken  to  coltote  here  all 
of  the  cases  bearing  upon  flito  question. 
Many  of  them,  perhaps  nearly  all,  are  cited 
In  the  decisions  above  referred  to.  The  fol- 
lo'wing  also  support  tbe  ruling  made  In  the 
presmt  case:  Cobb  v.  Railroad  Co.,  88  Iowa. 
COl  (Syl.  point  8);  Dows  v.  Cobb,  12  Barb. 
310;  Harvey      Railroad  Oa,  74  Mo.  S3&; 


Atdilson  V.  Railway  Oo.,  SO  Mo.  213;  Moore 
T.  Sheridlne,  2  Har.  A  M(S.  463;  Express 
Oo.  V.  Ctoperton,  44  Ala.  101;  Railway  Ca  v. 
Smith,  84  Tex.  848,  19  S.  W.  SOB;  Railway 
Co.  V.  Scott,  4  Tex.  av.  Appu  76,  26  S.  W. 
2S9;  Railroad  Oo.  v.  Bmrlch,  24  111.  App. 
2a;  Packet  Co.  v.  Shearer.  «1  lU.  263;  Brill 
V.  Railway  Co.,  20  U.  C.  0.  P.  440;  Moran 
V.  Packet  Co.,  8S  Me.  55;  Oantwell  v.  Ex- 
press do.,  08  Atk.  487,  26  &  W.  60S;  Oood- 
wyn  V.  Douglas,  Oheves.  174;  8  Enc.  PU  & 
Prac.  826;  Hutch.  Carr.  |  724  et  aeq.;  Parka 
V.  Railway  Co.  (Tex.  Civ.  App.)  80  8.  W. 
708;  Railway  Oo.  t.  Barnett  (Tex.  dv.  App.) 
26  S.  W.  782;  Davto  v.  Southeastern  Une 
(Ma  Bnp.)  28  8.  W.  965.  There  ate  a  few 
cases  which  seem  to  hold  that  the  sole  right 
of  action  against  a  carrier  for  loas  ot  at  In- 
Jury  to  goods  to  in  the  consignee,  notwith- 
standing a  contract  of  carriage  was  made 
with  the  con^gnw.  It  would  not  be  profit- 
able to  attempt  to  reconcile  these  decisions. 
Some  of  them,  howevo-,  will  be  found  npon 
examination  to  refer  to  actions  -ex  delicto 
brought  hy  the  consignee  as  the  real  owner 
of  the  gooda  Those  which  do  h(dd  that  the 
consignor  cannot  maintain  an  acticm  for  a 
breach  of  a  contract  made  by  the  carrier  with 
him  are,  as  has  been  seen  above,  against 
both  ^Indple  and  the  great  weight  <tf  au- 
thority, and  ought  to  be  dlareguded.  So  far, 
however,  as  tbe  present  case  to  concerned, 
the  plaintiff  was  both .  eonalgnor  and  con- 
signee and  the  real  owner  was  a  party  en- 
tirely unknown  In  the  transaction.  We  pre- 
fer, however,  to  idace  our  dedsim  upon  the 
ground  that,  as  the  plaintiff  was  the  agent 
of  the  real  ownw  of  tbe  goods,  and  had 
charge  <tf  the  same,  he  waa  authorised  to 
enter  Into  a  oAtract  of  shipment  with  tiie 
carrier;  and  that,  having  entered  Into  this 
contract,  the  legal  interest  therein  was  vest- 
ed in  him,  and  he  could  sue  for  Its  breach.' 
The  dectolon  of  thto  court  in  Loekhart  v. 
Railroad  Go.,  78  Oa.  472,  doa  not  conflict 
with  anything  ruled  in  the  preaent  case.  Tbe 
ptolntiff  In  that  caae  had  no  ccmtract  with 
the  carrier,  and  had  no  Interest  whatever 
In  the  pn^erty. 

It  was  contended  by  counsel  for  defeaidant 
In  error  that  the  plaintiff  In  the  present  ac- 
tion failed  to  make  out  a  irrima  fhde  case 
of  Itoblllty  on  the  part  ot  the  defendant  for 
Injury  to  the  gooda,  and  that,  thto  being  so, 
even  if  the  court  vmd  in  placing  hto  deci- 
sion granting  a  nonsuit  on  the  ground  In- 
dicated In  the  <ader,  tbe  Judgmmt  should  be 
affirmed,  aa  the  rli^t  result  wsb  reached, 
though  the  wrong  reaaon  may  have  been 
given  for  it  We  think  the  plaintiff  did  make 
out  a  prima  fade  case  ot  liability,  and  con- 
sequently the  Judgment  of  nmisult  was.  In 
any  view  ot  the  case,  enoneous,  and  a  trial 
upon  the  merita  should  be  bad.  Judgment 
reversed.  All  the  Juatlcea  concurring,  except 
FISH,  J.,  absent  on  account  of  dckness. 
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PAPWOBTH  et  il.  T.  01X7  OF  FKTZ- 

GKltALD. 

fSapreme  Court  of  Georgia.   Jnne  6.  1900.) 

RBS  JUDICATA-CERTIORARI— SUFFICISNOT  07 
PWHTION. 

1.  If,  in  renderins  its  judgment  upon  a  de* 
murrer  to  a  petitiou,  the  court  does  not  decide 
apon  the  merits  of  the  case,  a  judgment  sus- 
taining the  demorrer  and  dismissiug  the  action 
is  not  a  bar  to  another  proceeding  for  the  same 
cause. 

2.  A  petition  for  certiorari,  in  which  there  is 
no  attempt  to  assign  error  upon  the  judgment 
sought  to  be  reviewed,  except  to  allege  that 
the  "petitioners  objected  to  the  judgment  of 
said  court,  still  object,  and  say  the  same  was 
error,  and  as  such  assign  it,"  does  not  comply 
with  the  Btatute  prescribing  that  a  plaintiff  in 
certiorari  "shall  plainly  ana  distinctly  set  forth 
the  errors  complained  of." 

3.  There  was  in  the  present  case  no  error  in 
refusing  to  sanction  the  petition  for  certiorari. 

(Syllabas  by  the  Court) 

Error  from  superior  court,  Irwin  county;  OL 
C  Smith,  Judge. 

Action  br  the  city  of  Fltsgemld  agaliut 
Frank  Papworth  and  others.  Judgment  for 
plaintiff.  From  refusal  of  a  writ  of  certiorari, 
defeudanta  bring  error.  Affirmed. 

B.  U.  Williams,  for  plaintiffs  in  wror.  B. 
W.  Ryman,  for  defendant  In  error. 


LEWIS,  J.  Proceedings  vere  Instituted  In 
the  mayor'ff  court  of  the  city  of  Fitzgerald 
■gainst  Papworth  as  principal,  and  certain 
others  as  securities,  for  the  purpose  cC  for- 
feiting a  forthcoming  bond  given  by  him 
and  Ills  securities  for  bis  appearance  before 
that  court.  On  the  trlid  of  the  case  a  judg- 
ment absolute  "was  rendered  by  the  court  In 
favor  ai  the  city  against  Papworth  and  bis 
securities,  who,  being  dlssatisfled  with  the 
Judgment,  filed  a  petition  for  certiorari  to 
the  Boperlor  court  of  Irwin  county  for  the 
purpose  of  rerle^ring  the  same.  Tbls  petition 
for  cotlorsrl  the  judge  refused  to  sanction, 
to  which  ruling  jdalntlffB  In  error  excepL 

1.  It  appears  fnnn  the  petltl<»i  that  a  pn>> 
ceedlng  was  Instituted  by  the  of  Fitzger- 
ald against  these  plaintiffs  In  error  In  the 
county  court  of  Irwin  coun^  on  ttils  same 
bond.  To  that  suit  a  demurrer  was  filed,  ima 
ground  of  which  was  "that  plaintiff's  petition 
shows  <m  Its  face  tiut  the  bond  herein  sued 
on  was,  before  tbe  CMrimencement  of  said 
suit,  forfeited  In  the  mayor's  court  of  the 
city  of  Fltagerald.  and  tbat  tUs  court  Is 
without  jurladlcUra  In  the  premises;  juris- 
diction having  been  prevloudy  acquired  by 
aaid  mayor's  court"  The  countr  judge  rat* 
dered  the  following  judgment  on  this  de- 
murrer: "On  hearing  the  within  demurrer 
to  sustained  fw  the  reason  set  forth  In  para- 
graph two  <2)  of  the  within  demurrer,  to  wit, 
the  court  has  no  jurisdiction;  jurisdiction  In 
said  esse  having  been  aoqulved  by  the  mayor's 
court,  as  alleged  in  ssld  paragrsph."  In  an- 
swer to  the  proceeding  In  tbe  mayw's  court 
plaintiffs  in  error  pleaded,  among  other 


things,  this  proceeding  which  was  had  in  tbe 
county  court,  and  the  Judgment  of  the  county 
judge  rendered  thereon,  sustaining  tbe  de- 
murrer, as  res  adjudlcata;  claiming  that  tbe 
rights  of  the  parties  In  regard  to  the  alleged 
breach  of  tbe  bond  had,  by  tbe  Judgment  of 
the  county  Judge,  been  settled  and  deter- 
mined. Civ.  Code,  I  3744.  declares:  "If  upon 
demurrer  the  court  has  decided  upon  the 
merits  ot  tbe  cause,  the  judgmait  may  be 
pleaded  In  bar  of  another  suit  for  the  same 
cause."  Section  6005  declares:  "A  former  re- 
covery on  grounds  pure^  technical,  and 
where  the  merits  were  not  and  could  not  have 
heea  in  question,  will  not  be  a  bar  to  a  sub- 
sequent action  brought  so  as  to  avoid  the 
objection  fatal  to  the  first  For  the  former 
Judgment  to  be  a  bar,  the  merits  of  tbe  case 
must  have  been  adjudicated."  It  wIU  be  sem 
tbat  the  Judgment  at  the  eoonty  judge  was 
In  no  sense  upon  the  merits  of  the  case.  The 
idalntiffs  In  error  themselves  Invoked  that 
rullng.-^ttuit  the  oonnty  court  had  no  juris- 
dlctlM  ovw  the  case,  for  the  reastm  that 
ivoceedlngs  had  previously  bem  Instituted  In 
the  mayor's  court  for  the  purpose  of  for- 
feiting the  bond,— and  tor  that  qtednl  canse 
tbe  court  dismissed  the  action.  The  judg- 
ment course.  Is  conclusive  between  the 
parties  only  as  to  the  particular  matter  de- 
cided by  the  Judge;  and,  tbat  dedslon  being 
Invoked  by  plalntlA  In  error,  th^  ue  es- 
tt^ped  'from  denying  the  legally  thereof, 
^e  only  thing  decided  by  the  county  Judge 
had  no  rtferenoe  to  the  merits  of  the  cass. 
but  be  shiq>ly  ruled  that  his  court  had  no 
jurisdiction  to  try  the  8am&  See  Stevens  v. 
Stembridge,  104  Oa.  62:1.  81  S.  B.  418. 

2.  The  petition  for  certiorari,  aftw  redtlng 
certain  tacts  that  occurred  upon  tbe  trial, 
without  q^edflcaUy  alleging  any  other  error 
committed  by  the  court  stated,  "After  argu- 
ment duly  had.  the  court  proceeded  to  give 
Ju^ment  against  your  pstitlbners.  In  favor 
ca  said  dty  of  Fltsgerald,  In  the  sum  of  ffiOO. 
and  the  costs  of  said  proceedli^."  The  «ily 
errw  assigned  on  that  judgment  In  the  peti- 
tion was  that  "petitioners  objected  to  the 
Judgment  ot  said  court  still  object  and 
say  tbe  same  was  nror,  and  as  such  assign 
it"  Tbe  bni  of  ac^tlons  timsHj  recites 
that  on  the  trial  of  tbe  case,  judgment  ab- 
solute was  rendered  in  tavor  of  tbe  dly 
against  plalntUU  in  error,  and  that  bdng 
dissatisfied  therewith,  they  petition  tite  su- 
perior court  tot  certiorarf,  and  complain  of 
tbe  judgment  of  the  court  refusing  to  sanction 
thebr  petition.  The  petition  for  certiorari 
makes  no  attempt  whatever  to  assign  error 
upon  the  Judgment  sought  to  be  reviewed.  It 
does  not  even  charge  tbat  It  was  contrary 
to  law  or  evidence,  or  in  what  particular  it 
Is  defective,  or  for  what  reason  It  should  be 
set  aside.  Civ.  Code,  f  4637.  declares  that 
when  a  psrty  applies  to  obtain  a  writ  (tf  cer- 
tiorari 1^  petition  to  tbe  supoior  court  he 
shall  plainly  and  distinctly  set  forth  tbe  errors 
ctHnplained  of.  It  is  true  that  the  blU  of  ex- 
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c^tiom  In  this  CftM,  wUdk  complains  of 
the  Jndgmoit  reeulDg  to  unction  tbe  cei^ 
ttorart  wonkl  be  lufflclent  In  Iti^,  had  Hm 
petition  t<a  eeitloEarl  plainly  and  distinctly 
set  forth  the  errors  complained  at  It  was 
accordingly  held  In  Insnrance  Co.  t.  Gray.  107 
Oa.  110.  32  S.  fi.  MS:  "A  hlU  ot  exceptldis 
which  complains  ol  the  oTermllng  of  a  cer^ 
tlorarl  sued  out  to  review  In  a  aoperlor  oonrt 
a  Judgment  of  a  city  cotort  denying  a  motion 
for  a  new  trial  is,  as  to  tbe  matter  of  assign- 
ing error,  sufficiently  dear  and  expUdt  whoi 
It  alleges  that  tbe  superior  court  erred  In 
overruling  the  cwtlorarl;  it  i^pearlng  that  a 
copy  of  the  motion  for  a  new  trial  was  at- 
tached to  the  petition  for  certiorari,  and  that 
In  this  petition  exception  was  takm  to  the 
actton  of  the  dty  court  In  refusing  to  graid 
tbe  motion."  In  the  present  case,  there  be- 
ing no  speclflc  assignment  of  error  wfaatevear. 
eiiSisr  In  the  petition  fbr  eertlomrt,  tai  tbe 
UQ  of  exceptions  upon  the  partteular  iudg- 
ment  of  the  court  complained  at,  the  prin- 
ciple decided  In  tbe  case  above  dted  has  no 
appllcatloai  whateva.  In  the  case  of  iriTwh*" 
V.  WlUlams  (Ga.)  88  S.  B.  9M^  It  was  decided 
that  a  bill  of  exceptions  makes  no  lawful  aa- 
signmeit  of  error,  the  only  attempt  to  do  ao 
being  as  follows:  'To  which  ruUng  and  Jodg* 
ment  the  said  defendant  excepted,  and  now 
assigns  tbe  same  as  error;'*  that  the  languaa^ 
used  was  entirely  too  gen«al,  and  did  not 
propaly  present  any  question  for  detramlna- 
tion  by  this  court,  and  accordingly  tbe  writ 
of  error  was  dlsmlsKd;  that  the  statutory  re- 
quirement that  alleged  errws  «hall  be  plabily 
and  distinctly  pointed  out  Is  Inoperative,  and 
applies  to  all  cases.  Bee,  also,  Whader  t. 
Worley  (decided  April  0, 1900)  88  8.  BL  63a 

8.  It  fdlows  fr<Hn  the  above  that  tbe  court 
did  not  err  In  refusing  to  sanction  flu  peti- 
tion for  certiorari.  Judgment  affirmed.  All 
the  Justices  cwcurring,  except  FISH,  3^  ab- 
sent on  account  of  KcfcTWWi 


TUBNSn^L  St  at  V.  McHAN. 
(SnpTeme  Court  of  Georgia.  June  7, 1900.) 
CLAIM  OF  WIDOW— TBAR'S  BDPTORT. 

Prior  to  tbe  act  of  December  20,  1899 
(Acts  1889,  p.  47).  the  widow's  claim  for  a  year's 
Bapport  out  of  the  crops  made  bT  her  husband 
on  rented  land  was  saperlor  to  tne  speciBl  lien 
of  tile  landlord  for  rent.  Since  the  pasaage  of 
that  act  the  law  on  this  subject  has  been  dif- 
ferent. 
(Syllabus  by  tbe  Ooort) 

Error  from  superior  court,  Morgan  county; 
John  C.  Hart,  Judge. 

Action  between  Tumell  &  Rearden  against 
G.  A.  Median.  From  tbe  Judgment,  Tnmell 
&  Rearden  bring  error.  Affirmed. 

Foster  &  Butler,  for  i^ntlffli  in  orw.  W. 
B.  Mnatin,  tax  defendant  in  error. 

FBB  CUBIAM.  Judgment  affirmed. 


FISU,  J.,  abaoit  m  account  9t 


GBOBQIA  *  A.  BT.  FOUMD. 
(Supreme  Oonrt  of  Georgia.  June  5,  1800.) 

WARXHODBBM  EN  —  CUSTOM  —  SVIDENOX— AB- 

QUMSNT  OP  COUNSEL. 

1.  As  was  decided  in  Almand  t.  Railroad  Co., 
22  S.  B.  67i  06  Ga.  77S,  "where  goods  are 
shipped  by  ralL  and  arrive  at  destination  with- 
in the  nsnal  time  required  for  transportation, 
and  are  there  deposited  by  the  railroad  com- 

Sany  in  a  place  of  safety,  and  held  ready  to  l>e 
ellvered  to  the  consignee  on  demand,  the  com- 
pany's liability  as  a  common  carrier,  in  the 
absence  of  a  contrary  custom  of  trade  as  to 
delivery,  ceases,  and  its  liability  as  a  ware- 
houseman begina." 

2.  In  order  to  show  the  existence  of  a  cus- 
tom Tarying  tbe  general  nile  as  above  an- 
nounced at  a  particular  place  by  reason  of  the 
railroad  company  having  observed  a  usage  of 
notifying  consignees  of  the  arrival  of  goods,  It 
must  be  affirmatively  proved  that  this  usage 
was  of  an  established  and  general  nature,  and 
that  tbe  notices  given  in  pursuance  thereof 
were  of  such  diaracter  as  to  indicate,  or  to 
reasonably  wairant  the  infwence,  that  the 
company  Intended  to  remain  liable  as  a  com- 
mon carrier  ontii  tbe  consignee.  In  each  in- 
stance, had  bad  reasonable  time  and  oppor- 
tunity to  remove  bis  goods  from  Its  custody. 

S.  Such  a  custom  Is  not  sufficiently  proved  by 
evidence  which  shows  no  more  than  that  the 
company  bad  been  in  the  habit  of  notifying  a 
particular  customer,  by  postal  card,  of  uie  ar- 
rival of  his  goods,  and  informing  tiim  that  stor- 
age or  demurrage  would  be  <Aarged  thereon 
unless  they  were  called  for  witldn  a  time  spec- 
ified, and  that  it  had  in  this  manner,  and  also 
b>y  messages,  by  telephone  and  otherwise,  giv- 
en similar  notices  to  other  customers,  in  some 
of  wliicb  it  was  stated  that  unless  the  goods 
were  removed  as  requested  they  woold  be 
"held"  or  ''stored"  at  the  owner's  risk. 

4.  It  Is  not,  In  the  ttiai  of  an  action  against 
a  railroad  company  for  the  value  of  goods  air 
leged  to  have  been  burned  In  Its  depot,  proper 
to  allow  counsel  for  tbe  plaintiff  to  argue  to 
the  jury  tliat  bis  client  Is  entitled  to  recover 
money  collected  the  company  for  Insurance, 
when  there  Is  no  evidence  that  the  plaintiff's 
goods  were  covered  by  Insurance,  or  that  the 
defendant  received  anything  from  an  Insur- 
ance company  on  account  of  the  loss  thereof. 

(Syllabus  by  the  Oonrt) 

Brrcff  from  superior  court,  Dooly  county; 
Z.  A.  Llttlejohn,  Judge. 

Action  by  B.  B.  Found  against  the  Georgia 
&  Alabama  Railway.  Judgment  for  plaintiff, 
and  defendant  brings  errw.  Bevwsed. 

B.  A.  Hawkins,  for  plaintiff  In  error.  W. 
H.  Dorrls,  Pearson  ElUsb  and  J.  T.  Hill,  tor 
defendant  in  error. 

LEWIS,  J.  nils  wM  a  mtt  bRmgtat  by  B. 
B.  Pound  against  fb9  Georgia  ft  aImTmim 
Railway  Company  for  damages  resulting 
from  loss  by  fire  <tf  certain  dry  goods  In  de- 
fwdantfa  depot  at  Cordde,  Oa.  It  appean 
from  the  recrad  that  the  freight  depot  of 
plaintiff  la  emv  was  acddentaUy  destroyed 
by  fire  <m  August  4, 18BT,  at  which  time  de- 
fendant In  error  had  a  shipment  oi  dry  goods 
burned  in  said  depot.  These  goods  were  re- 
ceived In  Cordde  oa  July  27, 1807,  and  placed 
in  the  company's  war^oose,  having  arrived 
at  destination  within  flie  usual  time  reqnfred 
for  transportation.  It  Is  not  contended  that 
tte  Are  was  eaosed  by  tbe  negllguice  of  tbe 
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mltwaj-  eempany,  or  tta  savants  or  em- 
ployte,  mad  there  wm  no  proof  tending  to 
■bow  any  carelemeu  or  negUsence  upon 
'ttie  part  of  the  cwnpany.  But  defendant  Id 
error  rdled  npon  the  contention  that  the 
comiHUiy  had  established  a  eostmn  in  Gox^ 
dele  of  notifylns  Its  customers  of  the  arrival 
at  gooCM,  and  that,  tlmefore,  Its  Uabili^  u 
carrier  continued  until  such  notice  was  giv- 
en. In  this  instance  he  testified  that  he  bad 
reoeiTcd  no  notice  of  the  arrival  of  Uieae 
goods  until  a  dsy  or  tn'o  after  their  destmc- 
tlon.  After  hearing  evidence,  the  Jury  re- 
turned a  verdict  tor  the  idaintUT;  whereup- 
on the  defendant  made  a  motion  for  a  new 
trial,  and  alleges  emn  In  its  bill  of  txcep- 
tlona  npon  the  ]udgm«it  at  the  court  b^w 
in  orerroliQg  this  motiui. 

1.  Civ.  Code,  I  2279,  declares:  'The  r»> 
sponslblll^  of  the  canler  commences  with 
the  delivery  ofi  tbe  gooda,  either  to  blmaetf 
or  bis  agent,  or  at  flie  idaee  where  be  is  ac- 
customed or  agrees  to  receive  them.  It 
ceases  with  tihelr  delivery  at  destination  ac- 
cording  to  the  direction  of  the  person  send- 
ing, or  according  to  the  custom  ot  tirade." 
TbB  law  nowhere  imposes  npon  c(Bnmon  car- 
rfen  the  obligation  of  notifying  consignees 
of  the  arrival  of  their  fright  at  the  potait 
of  destbutlon,  iwovlded  It  baa  arrived  In  the 
doe  course  of  traMp<ntaflon.  As  a  general 
mle  a  mllroad  company  is  requnalble  as 
common  carrier  only  for  the  safe  deposit  of 
goods  shipped  by  fmi^t  np<m  the  platform 
or  in  the  warehouse  of  tibe  road  at  the  end 
of  their  transit,  there  to  await  delivery  to  the 
consignee  when  be  aboold  call  for  them;  and 
frmn  the  time  of  such  d^oslt  even  without 
notice  by  the  carrier  to  the  consignee,  the 
liability  of  tbs  lailw^  is  usually  changed 
from  that  ot  a  common  carrier  to  that  of  a 
warehouseman.  Bee  this  doctrine  tiioroui^ 
ly  discnned  In  Hnteh.  Carr.  |  867  et  seq. 
This  general  doctrine  has  beoi  Clearly  reo- 
ognlied  by  rqieated  dedsloas  <a  this  court, 
and  the  language  of  the  first  headnoto  la 
ec^ed  from  the  decision  In  tbe  ease  of  Al- 
Dund  V.  Ballroad  Ga,  8B  Ga.  77S,  22  S.  BL 
674.  Bee^  also,  authinritles  tberrin  dted. 

2, 8.  As  a  goteial  mle  ot  law,  then,  it  tol' 
lows  that  after  the  company  has  placed 
goods  at  their  destination  within  the  usnal 
time  required  for  tmnsportatlon,  and  are 
there  by  It  deposited  in  a  place  of  safety, 
and  hM  ready  to  be  delivered  on  demand. 
Ita  liability  as  a  common  carrier  ceases,  and 
that  of  a  warehooaeman  commences.  The 
only  CTceptlon  to  this  rule  Is  where  the 
custom  of  trade  is  shown  to  be  otherwise  as 
to  delivery.  In  order  to  show  the  existence 
of  such  a  custom  varying  ttiis  general  rule 
at  a  particular  place,  by  reason  of  the  com- 
pany bavlttg  observed  a  usage  of  nott^ng 
contfgnees  of  the  arrival  of  goods,  it  should 
be  affirmatively  shown  that  this  usage  was 
of  an  established  and  general  nature.  Tbe 
notice  given  In  pursuance  thereof  should  be 
•f  such  a  nature  aa  to  reasonaUy  warrant 


the  Inference  that  the  company  Intanded  to 
remain  liable  aa  a  common  carrier  until  the 
consignee,  in  each  instance^  had  reasonable 
time  and  oppOTtunlty  to  remove  his  goods 
from  ito  cuat4}dy.  Upon  examining  the  rec- 
ord In  this  case,  we  think  it  fails  to  show  the 
establlshmimt  of  such  a  usage  and  custom  on 
the  part  of  tbe  plaintiff  In  eaoc  as  would 
make  it  Usble  as  a  common  carrier  until  no- 
tice Is  given  by  it  to  the  consignee  <tf  flie  ar- 
rival of  his  goods.  Tbe  plaintiff  below  tes- 
tified in  Us  own  behalf,  in  effect,  Oat  he 
was  never  given  any  notice  of  the  arrival  of 
these  goods  sued  for  until  after  they  were 
destroyed  by  fire;  that  the  company's  agent 
nsnally  sent  out  postal  cards  stating  that 
there  were  so  many  cases  ot  shoes,  notions, 
ete.,  arrived  at  a  certain  time,  and,  if  not 
removed  within  a  spedfled  time,  they  vrould 
be  subject  to  a  certain  amount  of  demurrage. 
This  card  he  had  not  received  before  tbe 
destruction  of  these  goods  by  fixe.  The  card 
referred  to  was  only  a  notice  to  the  con- 
slgUM  that  unless  tbe  goods  were  removed  by 
a  certain  time  he  would  be  diarged  storafire 
for  them,  and  he  testified  that  be  tiiought 
the  main  feature  of  the  notice  was  to  carry 
out  ito  purpose  of  not  charging  lacb  storage 
or  demurrage  until  after  It  gave  that  notice, 
and  be  further  admitted  In  hte  testimony 
that  he  could  not  say  that  he  had  always 
been  getting  sneh  notices  «  the  arrival  of 
bis  goods  at  tbe  def endanlfs  dejut  In  Cordele. 
There  were  a  few  other  witnesses  introduced 
who  testified  to  receiving  the  same  notice 
as  to  goods  consigned  to  them.  We  do  not 
think  It  can  be  fairly  inferred  from  the  con- 
tents of  this  notice  that  it  was  the  intui- 
tion of  the  plataitiff  in  error  to  remain  Uable 
as  a  common  carrier  while  the  goods  were 
stored  In  ito  warehouse  at  the  i^olnt  of  des- 
tlnatkm  untU  notice  of  their  storage  was 
given  to  the  consignee,  but  the  evldrat  pur- 
pose of  this  notice  was  simply  to  notify  the 
consignee  that  if  he  did  not  remove  his 
goods  at  a  certain  time  he  would  likewise  be 
charged  with  storage.  The  only  custom, 
thai,  tbe  record  tends  to  establish  was  for 
the  company  to  give  such  notice  to  a  party 
before  preferring  against  blm  a  charge  for 
demurrage,  and  we  cannot  see  how  it  can  be 
Implied  firom  this  custom  that  the  company 
thereby  agreed  to  remain  liable  as  a  com- 
mon carrier  up  to  the  time  of  the  notice 
In  reference  to  storage.  It  Is  tme  there  was 
some  evidence  introduced  In  behalf  of  the 
plaintiff  below  by  two  or  three  witnesses 
that  they  bad  received  notices  to  the  effect 
tiiat,  unless  their  goods  were  removed  from 
the  company's  warehouse,  they  would  be 
held  or  stored  at  the  ovnier*s  risk.  It  might 
with  plauatble  force  be  argued  that  a  notice 
of  this  sort  carried  with  it  the  implication 
that  the  common  carrier  retalimd  the  goods 
entirely  at  Its  own  risk  as  a  common  carrier 
or  an  Insurer  of  their  safety  until  this  no- 
tice Is  given.  But  tbe  evidence  In  tbe  record 
absolutely  tails  to  establish  anything  like  a 
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geDeral  castom  of  tbe  cmmpany  to  gtre  saeh 
notice,  and  it  was  only  shovm  In  one  or  two 
Isolated  InstanceB.  The  testimony  In  be- 
half of  the  company  waa  to  the  ^ect  tiist 
theru  was  no  qwdal  custom  of  dealing  wlfli 
customers  In  reference  to  ^vlng  them  notice 
in  regard  to  the  arrival  of  freight;  that  they 
were  sometimeB  notified  hy  postal  cards, 
sometimes  by  telephone,  by  draymen,  and  In 
person;  and  we  think  there  is  nothing  In  the 
record  to  contradict  the  proof  offered  in  be- 
half of  the  company  that  there  was  really  no 
fixed  rule  upon  this  snbJecL  The  eTidence 
falls  to  establish  such  &  usage  or  cnstom  on 
the  part  of  tbe  company's  emi^oyte  as  would 
authorize  the  conclusion  that  the  company, 
at  this  particular  station,  bad  waived  Ito 
dear  legal  rights  simply  as  a  warehouseman, 
and  had  assumed  the  reaponslbillty  of  a  com- 
mon carrier  and  Insurer  of  the  property  up 
to  the  time  of  giving  notice  to  the  consignee 
that  his  goods  had  arrived -at  destination,  and 
had  been  stored  in  ito  wai^onse. 

4.  Complaint  Is  made  to  the  motbm  for  a 
new  trial  that  the  court  erred  to  permitting, 
over  objection  of  counsd  for  the  company, 
plaintiff's  attorney  to  argue  to  the  Jury  to 
condusltm  that  the  platotiff  was  entitled  to 
recover  of  tiie  defendant  at  least  his  pro  rato 
of  the  insurance  mon^  upon  tiie  contento  of 
the  depot  While  there  is  some  evidence  to 
the  record  showing  that  there  was  a  c611e& 
tlcoi  of  some  Insurance  mmes  as  the  result 
of  loss  occasioned  by  this  Are,  yet  the  evi- 
drace  is  nncmtradlcted  that  uone  of  the 
goods  ftf  the  defaidant  to  error  were  cover- 
ed  by  this  insurance,  mx  does  It  appear  that 
the  company  received  anything  from  the  to- 
Burance  company  on  account  of  pUntitrs 
loss.  It  was  therefore  error  to  permit  coun- 
sel for  plaintiff  below  to  contend  for  liability 
of  the  railway  company  on  account  of  any  to- 
suranee  it  collected  growing  out  of  tiiia  fire. 
Judgment  reversed.  All  tiie  Justices  concur^ 
ring,  wcept  FISH,  X,  absent  on  account  of 
slokneaa. 


FRANKS  V.  GRESS  LUMBER  00. 
(Supreme  Oourt  of  Georgia.  Jane  6.  19000 

DBPOSmONS— EXCEPTIONS  TO  INTBRBOOA- 
TORIE3— BVIDENCS. 

1.  "No  exception  to  a  writtea  interrogatorr, 
on  the  ground  that  It  is  a  leading  qaestlon, 
shall  prevail,  unless  it  be  filed  with  the  toter- 
rogatories  b^ore  tbe  Issuing  of  the  conmils- 
sion." 

2.  Some  of  the  answers  to  the  Interrogatories 
wtUch  were  ruled  out  related  to  matters  which 
were  relevant,  and  some  of  the  interrogatories 
which  were  properly  objected  to  were  not  sub- 
ject to  tbe  oDjection  that  they  were  leading. 

(Srtlabus  hy  the  Court.)  I 

Error  from  superior  court,  Wilcox  county; 
C  C.  Smith,  Judge. 

Action  by  W.  M.  Franlis  against  the  Gress 
Lumber  Company.  Judgment  for  defendant, 
and  plaintiff  brings  error.  Reversed. 

Bankstcm  &  Cannon,  for  plaintiff  to  errw. 


OOBB,  J.  Franks  sued  the  Chreai  Immber 
Oompony  upon  an  account  for  goods  sold  and 
delivered,  and  at  the  trial  a  nonstilt  vras 
awarded.  The  ease  is  here  upon  a  hOl  Dt 
exceptions  sued  out  1^  the  platotiff,  to  wtaicih 
he  craiplalns  of  eertoto  rulings  ot  the  lodge 
on  the  admlssiblll^  of  testimony  and  of  the 
Judgment  granting  a  nonsuit  The  pkUntiff 
endeavored  to  make  oat  his  case  by  the  testl- 
mmy  of  himself  and  another  wttoees  cratoto- 
ed  in  answers  to  Interrogatories.  Numenms 
interrogatories  were  pn^ounded  to  ea<£h  wit- 
ness, and  the  Judge  refused  to  admit  the  an- 
swers to  a  number  of  them,  for  the  reason 
that  the  toteirogatorleB  were  leading.  Some 
of  the  answers  ruled  out  were  to  Interroga- 
tories to  which  no  exception  had  been  taken, 
on  tiie  ground  toat  th^  were  leading,  prior 
to  the  trial,  while  the  greater  number  wore 
made  the  subject  of  esc^ti<m  to  compUanoe 
with  the  mle  of  court  which  required  tiiat 
the  excepticms  should  be  filed  with  the  toter- 
rogatorles  before  the  issning  of  the  commis- 
sion. C<8nmon-Law  Rule  87.  Clr.  Oode,  f 
6068.  Some  of  the  evidence  which  was  ruled 
oat  was  dearly  itfevant,  and  It  theref  «e  be- 
C(»nes  necessary  to  determtoe  whethw  the 
court  committed  oror  to  diaracteriting  tiie 
toterrogatories  as  leadtog  questiwa.  A 
"leading  questiMi"  has  been  deflined  to  be 
one  which  directly  soggesto  the  answer  ex- 
pected. 1  OreenL  Sv.  (10th  Bd.)  |  484.  "A 
leading  question'  Is  one  which  soggesto  to 
the  witness  the  answer  desired,  or  which, 
embodying  a  material  fact,  admlte  a  con- 
clusive answer  by  a  simple  negative  or  af- 
firmative." 8  TayL  Bv.  (Otii  Bd.)  1 1404.  In 
Denscm  v.  Miller,  88  Ga.  27S,  Judge  liyon 
says  that  "toterrogatories,  to  be  objectionable 
08  leading,  must  suggest  the  answer  to  tbe 
wltoess."  In  Insurance  Ga  v<  Sbeppard,  S6 
Ga.  751,  12  S.  E.  18,  it  was  held  that  inter- 
rogatories which  assumed  material  facte  in 
controversy  are  manifestiy  ohjectitmable  as 
being  leading.  In  the  opinion  (Silef  Justice 
Bleckley  says:  **Thla  sort  oi  assumption  is 
one  of  toe  most  pernicious  forms  to  which  the 
vice  of  leading  questions  can  make  Itt  appear- 
ance, Ite  tendency  being  to  todnce  tbe  witness 
to  adopt  the  theory  of  facto  propounded  by 
the  oaminer.  and  shape  his  testimony  to  a 
way  to  Imd  support  to  that  theory.  Bven 
an  honest  and  well-meaning  witness  may 
sometimes  be  drawn  by  this  device  toto  color- 
ing the  letter,  if  not  the  spirit,  of  his  evidence 
more  highly  than  the  exact  truth,  so  far  as 
his  knowledge  of  It  extends,  would  wiRant. 
It  is  not  lawful,  as  a  general  rule,  to  pro- 
pound in  chief  'questions  whldi  tovolve  or  as- 
sume the  answer  which  the  party  desires  the 
wltoess  to  make,  or  which  suggest  disputed 
facts  as  to  which  the  witness  Is  to  testify.' 
1  Whart.  Bv.  8  499;  Steph.  Dig.  Bv.  art  m** 
See.  also.  Green  v.  Stote,  43  Ga.  868;  Powell 
V.  Railroad  Co.,  77  Ga.  192,  3  8.  E.  757;  Clark 
V.  Pee.  86  Ga.  9,  12  S.  E.  181;  Railroad  Co. 
V.  Huggtos.  89  Ga.  495,  601,  15  S.  K.  848; 
Railway  Ga  v.  Beauchainpt  03  Ga.  6,  0, 19  S. 
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B.  24.  In  Ewlng  v,  Moseii,  Bl  Oa.  419,  Jndge 
McCay  uld:  "Unless  a  Tei7  great  change  Is 
made  In  tbe  mode  of  ocecutlng  Interroga- 
tc^es,  ttie  rule  against  leading  qocBtlons  must 
be  very  liberally  Interpreted  In  anch  cases. 
The  par^  mint  ask  all  bla  questltms  at  once. 
Ete  moat  base  one  npon  the  answer  he  ex- 
pects to  another,  and  the  wltDess,  who  always 
has  an  opportunity  of  reading  ova  the  whole, 
can.  U  he  desires,  easily  get  the  drift  of  the 
questions.  Why  be  so  prwdse  aa  to  the  form, 
when  this  broad  road  la  open  In  an  eases? 
'nUa  Is  one  of  the  evils  of  Om  vystem,  and 
can  only  be  met  by  weighing  all  testimony 
thna  taken  with  cantJon.** 

Applying  these  prlnd^es  to  tiiose  inter- 
rogatories  In  the  present  case  the  answers  to 
whl^  related  to  matters  which  wwe  relevant 
to  the  Issoes  on  trial,  we  have  reached  the 
c<mclaBloQ  that  at  least  some  of  -Qiem  were 
not  anbject  to  the  objection  that  they  were 
leading.  It  wonld  not  be  profitable  to  em- 
body herein  all  of  the  nnmerons  interrogato- 
ries and  answers  vrhtdi  are  contained  In  thla 
record.  Upon  another  trial  the  presiding 
ivOgfit  by  applying  the  roles  above  referred 
to,  and  exercising  thftt  liberality  In  f  avw  of 
allowing  the  erldenoe  to  be  Introduced  ^Idi 
Is  Indicated  by  Judge  McCay  In  the  case  last 
cited,  win.  without  dUBti^ty,  be  able  to  de- 
tennlne  what  qnesUons  sbbnld  be  allowed  and 
what  should  be  ruled  out  Judgment  revers- 
ed. All  the  justices  concurring;  exc^  FISH, 
abaent  on  account  ct  rddmeas. 


OORB  V.  MAISBT  et  aL 

(Si^eme  Oanrt  of  Georgia.  June  4,  1900.) 

ACTION  ON  CONTRACT— ANSWBR-DAHAOBS 
FOR  BREACH— PROFITS. 

1.  An  aoBwer  denying  liability  on  a  written 
contract  upon  whicli  tne  action  wai  bronght, 
on  the  ground  that  the  defendant,  becauBe  of 
illiteracr  and  consequent  inabilit;  to  read,  was 
induced  to  sign  the  instrument  bj  the  false 
and  fraudulent  representationa  of  the  plain- 
tiffs* agent  respecting  its  contents,  of  which  he 
waa  Ignorant,  and  to  thus  apparently  make  a 
contract  entirely  different  from  that  into  which 
he  believed  he  was  entering,  and  with  a  person 
he  did  not  Intend  to  contract  with  at  all,  and 
setting  up  what  the  real  contract  was,  la  not 
demurrable,  aa  seeking  to  add  to  or  Tary  the 
temu  of  a  valid  written  Instrument. 

2.  Damages  in  the  nature  of  expenaes  neeea- 
sarfly  inenrred  because  of  the  breach  of  a  con- 
tract, and  traceaUe  soldy  to  such  breach,  may 
be  pleaded  In  defense  to  an  action  on  the  oon- 
tract. 

8.  So,  too,  may  profits  cairable  of  exact  com- 
putation. If  the  loss  of  the  same  la  directly  due 
to  the  breach  of  the  contract,  and  if  the  dam- 
ages resulting  from  such  loss  are  such  as  must 
have  been  within  the  coutemplatlon  of  the  par- 
ties when  entering  into  the  contract. 

4.  The  court  erred  In  striking  certain  por* 
dons  of  the  defendant's  answer,  as  the  same 
■set  up  valid  matters  of  defense. 

(Syllabus  by  the  Court). 

Brror  from  superior  court.  Randolph  coun- 
ty; H.  O.  Sheffield,  Judge. 

Acllim  by  Malaby  ft  Oo.  against  A.  7. 


Gore.  Judgment  for  plaintlfls,  and  defend- 
ant brings  error.  Reversed. 

Wm.  D.  Klddoo,  for  plaintiff  In  error.  Ar- 
thur Hood,  for  defendants  In  error. 

LEWIS,  J.  Ualsby  ft  do.  brought  suit 
against  A.  F.  Gore  In  Randolph  sup^or  court 
upon  a  promissory  note  dated  February  14, 
18S8,  due  Pecember  16,  18&S,  Cor  «600,  with 
Interest  at  8  per  cent  pn  annum  from  ma- 
turity, and  10  per  cent  attorney's  fees,  pay- 
able to  iKlalnttfb,  and  given  "fttr  balance  or 
diflnence  due  (m  one  ftffty  horse  Brie  Oity 
Inn  Works  engine,  one  No.  9  fwty-five  horse 
return  tubular  Brie  (Mr  Iron  Works  boiler.'* 
a  copy  of  w^lch  note  wan  atteched  to  plain- 
tiffs* peUtlon.  To  thin  petition  the  defend- 
ant filed  ttie  following  answer:  **(1)  He  ad- 
mits he  is  a  resldrat  of  Bandtdidi  county. 
(2)  He  denies  that  he  la  Indebted  to  the  pe- 
titioner In  the  sum  of  fOOl^  besides  Interest  at 
8  per  cent  frun  maturity,  and  10  per  ceat, 
on  amount  due  as  attran^s  feea;  bnt  he 
admits  that  he  signed,  with  hla  mark,  the 
note  desolbed  in  plaintiff^  petition,  but  he 
says  tliat  eald  note  does  not  aet  forth  the 
true  contract  made  at  the  time  the  same  waa 
signed.  CB)  He  says  that  the  signature  to 
said  note  waa  secured  by  fraud,  and  that  the 
fraud  was  perpetrated  up<m  him  In  this  way: 
He  is  illtterate,  unable  to  read  ox  write,  and 
Ignorant,  and  did  not  know,  until  l«ig  after 
said  note  waa  signed,  that  tbe  same  waa 
made  payable  to  Ualsby  ft  Co.,  ma  did  he 
make  vrith  said  Ualsby  ft  Oo..  ttiat  he  knew 
^Mid  believed  at  the  time,  any  contract  TliatF 
ever  aa  to  the  artides  tocribed  in  tbe  note 
sued  on,  or  aa  to  any  other  thing;  nm  did 
he  know  that  tbe  said  note  failed  to  sat 
forth  the  trae  contract  made  by  him  with 
the  person  hereinafter  named,  but,  on  the 
contrary,  by  fhlse  and  fraudulent  xepresei> 
tatlons  of  the  said  par^  that  the  aame  con- 
tained the  contract  was  Induced  to  sign  the 
same,  believliv  at  tb»  time  that  he  was  slgfr 
Ing  a  note  parable  to  the  NorthlngtoU'Miut- 
ger-Pratt  OonQMuy.  Refine  and  at  tiie  time 
said  note  was  signed,  one  P.  H.  Raker  came 
to  his  reaidence  In  Randolph  county.  Oa.,  and 
wharcb.  at  tiie  timev  he  owned  and  waa  run- 
ning a  pnUlc  gin,  and  represoited  himself 
M  the  agmt  oi  the  said  Northington-Mnnger- 
Fnitt  Oompany,  and  pn^oaed  to  sell  to  him 
what  la  known  aa  the  'Uunger  SyM«n  at 
Ginning,'  furnish  all  the  necessary  madiln- 
«7.  Including  the  boiler  and  engine  named 
In  tiie  note  sued  on,  and  all  necessary  attaidi- 
mento  and  fittings,  and  to  put  up  the  same 
In  good  running  order,  and  to  tiU^e  in  part 
pay  therefor  defendant's  old  engine,  boiler, 
and  some  other  old  machlnwy,  and  for  wlilcb 
he  was  to  pay  tiie  anm  of  f3,S0O  additional, 
in  sevOTal  paymenta,  and  the  whole  of  tiie 
machinery  waa  to  be  shipped  to  Weattm,  (9a.. 
by  the  1st  day  of  June,  1898,  this  defendant 
to  pay  the  freight  on  said  machinery,  and 
to  haul  the  same  fnnn  Weston,  Ga,,  to  hla 
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home  place;  asd  tlilB  defoulant  and  tbe 
8^d  P.  H.  Baker,  r^resentlng  blmself  as 
tbe  agent  of  the  aforesaid  Nortblngton-Mim- 
ger-Pratt  Cominny,  did  entw  into  a  contract 
thereto  In  tbe  terms  propMed,  and  the  Bald 
P.  H.  Bnker  prepared  and  drafted  all  the  pa- 
pen  In  reference  thereto,  Including  the  note 
sued  on,  and  falsely  reiweaeated  to  tbia  de- 
fcndant  that  the  said  papers  ao  drawn,  in- 
cluding the  note  sned  «i,  embodied  the  con- 
tract, ai  hereinbefore  set  forth,  and,  know- 
ing that  the  defendant  could  not  read  or 
write,  firandnlently  took  advantage  of  hla 
Ignorance,  and  failed  to  put  In  tbe  said  note 
the  terms  of  aald  ctmtraet,  and  the  aame,  by 
Bald  fraud,  does  not  crataln  all  at  tbe  said 
contract,  nor  show  all  of  the  conalderatifm 
therefor,  nor  tin  obligatlmi  that  the  said 
Baker,  as  agent,  entered  bito  Willi  refraence 
to  tiie  matter,  and  espedally  aa  to  Uie'said 
engine  and  bolter,  tbe  oblIgati(»iB  to  ship 
than  to  defendant  I7  tbe  lat  day  of  June. 
1886,  With  all  necessary  attachmoita  for  both 
engliw  and  boiler,  and  to  put  up  Ibe  same, 
and  connect  It  with  oUier  machinery  ot  tiie 
aald  Munger  system,  and  to  furnish  a  ma- 
chinist to  ran  the  same  until  It  was  fully 
proved  that  tiie  whole  Was  In  good  running 
order,  and  also  put  In  tiie  said  note  name  of 
i^ntUf  as  payee  instead  ot  fbe  aald  Nortb- 
Ingtott-Mnnger-Fratt  Oonqnny.  The'  defmd- 
ant  aerer  knew  ot  theae  frandnloit  acts  per- 
petrated <tti  him  by  the  itlabitlflB  untU  the 
NorthlDgton-Mnnger-Pratt  Oompany  had  sut 
a  machinist  to  put  up  tbe  ginning  ma^ilnery, 
and  he  bad  almost  completed  that  part  of 
tbe  work,  and  dtf  emdant  called  bis  attrition 
to  the  fact  ISiat  be  would  hare  to  put  up  tbe 
engtaie  and  boQer,  and  make  all  tike  necessary 
attachments  to  tbe  machinery,  when  ha  de- 
clined to  do  so,  saying  that  it  was  not  part 
of  his  company's  contract,  and  Iben  tar  ttie 
first  time  be  was  led  to  suspect  that  a  fraud 
had  been  committed  by  the  said  P.  H.  Baker, 
and  examined  the  papers  left  with  him  by 
the  said  P.  H.  BiUcer,  and  ho  aaeertalnad 
that  tbe  engine  and  boiler,  *wlth  all  attach- 
ments.' was  ordered  from  the  plaintiffs.  And 
he  alleges  that  altbougb  'tbm  ssM  plaintlfFB 
dipped,  not  from  Atianta,  whence  defendant 
was  to  pay  freight,  but  from  Srle^  Pa.,  the  said 
mglne  and  boHo'.  tbey  did  so  to  Blchlaad, 
Ga.,  and  not  to  Weaton,  Oa.,  and  also  ddp- 
ped  another  engine  and  btriler  to  defuiduit; 
In  the  same  car,  that  was  Intaided  for  ane 
W.  O.  Barbae,  and  before  tbe  railway  com- 
pany would  dellrer  the  machinery  to  him  It 
required  him  to  pay  the  extra  freight  from 
KlGldand  to  Weston  on  all  the  car  contain- 
ed, and  In  consequence  of  said  wnmgfal  ship- 
ment be  paid  out  In  freight  the  sum  of  twen- 
ty-seven do&are  and  seventy  eenta  more  than 
he  would  have  had  to  pay  bad  the  Hune  been 
first  shipped  to  him  at  Westmi,  Ga.,  and  be 
was  required  to  pay  freight  from  Brie,  Pa., 
and  not  from  Atlanto,  Ga.,  and  ba  alleges  that 
thte  was  more  than  he  ought  to  have  paid, 
the  amount  not  yet  ascertained,  abd  he  asks 


that  he  may  hereafter  Insert  the  same.  Tbe 
plaintiff  having  failed  to  send  him  the  necee- 
aary  attachmenta  agreed  to  be  furnished,  ho 
was  compelled,  as  the  ginning  seasm  was 
approachbic,  to  buy  at  Ckdnmboa  and  Daw- 
son, 'Ob.,  the  same  at  an  expoise  of  fifty- 
sevoi  dollars  and  tortynme  cento  for  tbe 
same,  and  expenses  going  and  sending  there- 
for (a  full  atatunent  of  which  Is  annexed  aa 
an  exhibit  to  this  answer).  The  plalntUEa 
having  failed  to  send  any  machinist  to  put 
up  said  boiler  and  engine,  and  make  tbe  at- 
tachments to  the  othw  machinery  aforesaid, 
and  delay  In  attempting  to  get  the  me  sug- 
gested by  tbe  said  P.  B.  Bakw,  tbe  defend- 
ant hired  another,  and  proceeded  to  have  the 
said  en^ne  and  boiler  put  In  j^ace,  and  all 
attachmmto  made,  and  tbe  same  put  to  woric 
at  an  expeaae  ot  nlne^  ddlars  and  sixty 
cento  (a  full  statonent  of  irtilch  is  slso  aiu 
nexed  as  an  ocblblt  to  Ibis  answer);  ai^  In 
consequence  of  the  said  fraud  committed  by 
Ibe  plalntlffB  through  Ihdr  agents  said  plain- 
tiffs shonKI  not  recover  ^gainst  bim  any  aom 
wliatever  on  said  note,  the  same  b^ng  void 
on  account  of  ttia  fraud  before  alleged;  and 
because  ot  the  aald  ftaud,  and  the  fallura  ot 
the  plaintiffs  to  carry  out  the  obligations  of 
tbe  true  cootrmct  entMed  Into,  the  considem- 
tion  ot  the  said  contract  has  ihlled  in  part, 
to  the  amount  of  one  bondred  and  seventy- 
Bve  dollars  and  seventy-one  cents,  and  tbe 
extra  freight  paid  hereafter  to  be  ascertain- 
ed, and  said  amount  ought  to  be  deducted 
from  tbo  amount  agreed  to  be  paid  under  the 
true  contract  (4)  For  further  answer,  tbe 
defendant  says  that  the  plalnttfls  are  Indebt- 
ed to  blm  In  tbe  sum  ot  (me  hundred  and  sev- 
enty-five dollars  and  seventy-one  cento  for  at- 
tochments,  fittings,  wotk,  and  labor  In  and 
about  the  putting  up  the  engine  and  boUw 
named  In  the  note  sned  on,  and  extra  freight 
and  expenaes  paid  on  account  of  the  failure 
of  plaintlfto  to  carry  out  their  obligations  un- 
der the  true  contract  as  set  torth  In  para- 
graph 3  of  this  answer  (full  particulars  of 
which  are  set  fortb  In  the  exbiblto),  and  he 
proya  that  the  amount  may  be  set  <^  against 
the  plaintiffs'  claim.  (B)  Further,  answering, 
the  defendant  sa^  that,  for  the  reasons  that 
the  plaintiffs  did  not  comi^  with  the  cross 
obligations  and  Independent  covenanto  aris- 
ing uudef  tbe  contract  made  as  to  the  mat- 
ters In  their  petitltm  alleged  and  set  forth  in 
paragraph  S  of  this  answer,  and  tbe  grmt  de- 
lay occasioned  thereby,  by  which  the  defend- 
ant was  nimble  to  conunmce  ginning  for  the 
puUIc  at  tbe  beginning  of  the  cott<nt  season. 
August  1,  1898,  and  not  until  tile  71b  day  of 
September,  1S09;  which  he  would  have  been 
able  to  do  had  plaintiffs  compiled  with  their 
obligations  under  the  contract,  plaintiffs  have 
injured  aud  damaged  this  deftedant  In  ttie 
sum  of  two  hundred  dollars  over  and  above 
amount  claimed  as  set-off,  ete.,  and  defend- 
ant prays  that  said  amoont  ot  two  hundred 
dollars  may  be  deducted  from  i^alntttDi^ 
claim  by  way  ot  recoupmrat** 
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To  tlili  answw  tbe  dsfntfuit  filed  ui 
amendment  alleging  that  before  he  coold  girt 
poBiMiion  of  the  eni^ne,  boiler,  flztoiea,  et&, 
he  wu  required  to  pay  the  f re^ht  from  BMe, 
Pl,  to  Richland,  Ga.,  and  then  local  freight 
from  Blchland  t»  Weston,  Go.,  while  the  tme 
contract  between  tbe  partlea  required  that 
said  freight  ehonld  either  be  Shipped  from  At- 
lanta, Ga..  or  fhim  Btrmlngham.  Ala.,  and, 
fliat  the  amount  be  paid  for  freli^  waa  modi 
larger  than  onder  the  contract  he  ons^t  to 
have  bean  required  to  pay  by  the  amn  of 

elghty-flre  dollars  and  oents,  and  plain- 

tUCa  damaged  him  to  said  amount  by  Improper 
■hlpment  of  the  goods.  Defendant  asked  that 
tills  amount  be  deducted  from  the  tme 
amount  due  by  him  to  i^ntUft.  Defendant 
farther  amended  hla  plea  adding  to  the 
third  paragraph  thereof  the  fcdlowtaig:  "The 
note  described  therein,  hoc  the  contemporane- 
ous ordm  and  papers  also  described  ttioelii, 
were  nerer.  before  the  signing  of  said  notes 
or  said  contemporaneocs  papers,  read  over 
to  blm  by  Oie  said  P.  H.  Baker,  nor  by  any 
one  else,  except  the  order  to  NorOilngton- 
Munger-Fratt  OcMnpany.  whldi  was  read,  and, 
upon  objection  of  defradant  that  It  did  not 
contain  former  statement  that  the  company 
-was  to  pay  wages  of  man  to  put  up  machin- 
ery, he  rqtreaented  that  he  bad  stritActti  that 
out,  nor  were  any  of  the  same  read  OTer  to 
him  untn  long  afterwards,  and  after  the  Mon- 
ger aystem  was  being  put  up  at  bis  ^ace." 
Also  by  adding  to  the  fifth  paragraph  the  fol- 
lowing: '"Had  the  said  engine,  boiler,  etc, 
been  dellrered  at  the  Ume  Bsnea  upon,  he 
would  hare  been  able  to  gin  two  hundnd 
boles  et  cotton  more  than  he  did  from  the 
opening  of  the  cotton  season  until  be  was  able 
to  do  so.  and  would  have  received  therefor 
one  dollar  per  bale;  that  he  did  gin  In  the 
cotton  season  the  year  before  m  bales  of 
cotton,  and  lecelTed  therefor  gl76,  during  Qie 
same  time,  with  an  Inferior  outfit,  and  m  the 
year  1889,  during  the  same  time.  201  bales 
of  cotton,  at  one  dollar  per  bale,  and  he  would 
have  ginned  tbe  same  number  In  1896  If  the 
zuachlnery  had  arrived  as  agreed  to  be  de- 
Urered." 

To  this  plea  and  the  ammdments  thereto 
the  plaintiffs  demurred  upon  the  following 
STonnds:  "(1)  That  matters  at  defuse  set 
up  In  said  ^ea  seek  to  add  to  and  vary  the 
written  contract  sued  on  In  this  esse.  (2) 
Because  the  allegations  of  fraud  as  set  out 
In  paragraph  8  of  defendant's  plea  aie  too 
Tsgne  and  uncertain,  and  do  not  allege  fliat 
tlie  oonbact  sued  on  was  not  read  over  to 
bhu,  and  because  the  matters  and  thli^ 
therein  set  out  seek  to  contradict  and  vary  the 
ccmtract  sued  on.  (8)  Because  the  matters  of 
defense  set  up  In  paragrapih  6  of  defendant's 
plea,  aettlng  qp  damages,  axe  too  remote  and 
consequential,  and  not  set  forth  with  sufficient 
particularity  to  put  plaintiffs  upon  notice  of 
wtaat  particular  damages  were  claimed,  or 
bow  and  In  what  manner  defmdant  was  dam- 
aged.'* 


After  argumeot  npoo  thle  demxiner,  the 
court  snstahiea  tbe  same^  striking  all  of  the 
ansmr  and  amendments  exempt  the  first  and 
second  paragraphs  theeeol  A  Jury  was  Im- 
paneled to  try  the  case,  and.  after  the  intro- 
duction In  evidence  plaintiffs  of  the  note 
sued  on.  tbe  trial  Judge  directed  a  verdict  in 
their  favor  for  prlndpal,  hiterest,  and  attor- 
ney's fees  sued  for,  and  Judgment  was  accord- 
ingly entered.  To  the  order  striking  the 
defendanrs  answer  ss  amended,  uoept  Qie 
paragraphs  thereof  above  mentioned,  and  to 
the  direction  of  the  verdict  in  plaintiffs'  favor, 
the  defoidant  except^  and  asrfgns  the  same 
as  error  In  hla  bill  of  ezcqitioDS. 

1.  The  Judgment  of  t3ie  court  below  sus- 
taining the  demurrer  to  the  answer  of  tbe 
dtfendant  was  doabdess  based  mainly.  If  not 
Mitlrely,  upon  the  Idea  that  the  defendant 
was  seeing  to  vsry  the  terms  of  sn  egress 
written  contract  by  parol  evidence.  We 
think  this  view  Is  fmmded  njtoa  an  entire 
mlBconceptl<m  oi  the  defense  soiqiht  to  be 
established  by  this  answer. .  It  does  not  seek 
to  vary  the  trams  of  a  contract  that  the  an- 
swer alleges  was  really  entered  Into- between 
the  parties.  It  attuiks  the  written  Instru- 
moit  sued  upMi  as  having  been  fcandulently 
procured  tqr  mlsnpreseotation  of  Its  cmtents. 
In  tbe  fint  phiee.  It  Is  dalmad  1^  the  defmd- 
ant  tbat-he  bad  never  made  any  cmtract 
with  the  plalntiffB,  or  with  any  one  who  pre- 
tended to  be  acting  as  tbe  plataitUtf  agent  In 
this  case;  that  he  thought  he  was  giving  the 
note  payable  to  the  NorOdngton-Munger- 
Pratt  Oompony;  that  he  did  not  know  ICals^ 
by  ft  Ga  at  aU  bi  the  transaction,  and  that 
Baker  rqnesented  blmsdf  as  the  agent  <rf 
the  Northlngton-BInnger Pratt  Compsny.  In 
short,  tbe  answer  deszly  Indicates  Ibat  there 
was  no  intention  of  the  malEer  of  this  note  to 
mtu  Into  any  sort  ot  a  contract  irith  Midsl^ 
ft  Oo.  or  their  agut  It  further  appears  from 
the  answer  that  "«ft*»w<«i  sttpulatlons  were 
agreed  upm  between  this  agoit  and  the  mak- 
er of  the  note  whieh  w«e  represented  by  the 
agent  to  have  been  embodied  hi  the  note,  and 
which  Induced  his  signature  to  ttn  same.  The 
defendant  was  illiterate,  could  neither  read 
nor  write,  and  avers  the  note  was  never  read 
over  to  hbn  before  he  signed  It  We  think 
tbo  allegatlwu  make  out  a  dear  case  ot  the 
procurement  of  the  note  by  sudi  fraud  as 
would  render  It  abeolutely  void  In  law;  and. 
Instud  ot  seeking  to  vary  a  wrlttm  contract 
hy  parcA  evidence,  he  is  slnq^  endeavoring 
to  ahow  what  the  real  contract  was,  and  that 
his  signature  to  what  parpc»ia  to  be  the  writ 
ten  contract  was  obtained  by  the  fraudulent 
misrqtresentatlons  of  the  party  with  whom 
he  was  desllng.  The  facts  In  the  present 
esse  bear  no  analogy  to  the  decisions  relied 
tOMu  by  counsel  for  tto  defendsnt  In  wror. 
For  Instance,  In  the  case  of  Boynton  v.  Mc- 
Dsnlel,  97  Ga.  40a  28  8.  B.  824.  it  was  de 
tided:  "It  Is  no  defense  to  an  aetloa  i^on 
a  promlsswy  note  that  the  maker,  relying  on 
certain  representations  made  by  another  at 
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the  time  of  Its  exeeation,  ilgned  the  note 
wlthoat  reading  It,  and  tbat  It  did  not  con- 
tain or  express  the  contract  as  actually  made, 
the  note  not  having  heen  signed  under  any 
emergeDcy,  there  being  nothing  to  prevent 
the  maker  from  reading  it,  and  no  sufficient 
excuse  for  falling  to  do  so  being  alleged." 
It  has  repeatedly  been  decided  tbat  when  one, 
through  his  own  negligence,  falls  to  Inform 
himself  about  the  contents  of  a,  written  con- 
tract, he  will  not  be  allowed  to  vary  It  by 
parol  evidence.  But  the  difference  is  very 
marked  between  tbat  class  of  cases  and 
where  one,  from  illiteracy  or  Ignorance,  is 
unable  to  read  tbe  writing  he  Is  Induced  to 
sign,  and  has  to  rely  upon  the  representations 
made  by  the  draftsman.  In  the  same  v<d- 
ume  (Robinson  t.  Donehoo,  97  Ga.  704,  25  8. 
E.  481)  It  is  recognized  that  there  are  author- 
ities which  bold  "that,  where  the  maker  at 
an  Instrument  Is  Illiterate  or  blind,  the  bur- 
den of  showing  that  It  was  read  over  to  him, 
and  that  he  understood  It,  Is  upon  the  person 
claiming  rlghta  under  It;  while  others  hold 
that  where  such  a  person  Is  shown  to  have 
signed  the  paper,  the  presumption  Is  that  it 
was  read  over  to  htm."  In  adjudicating  this 
case  It  is  not  necessary  to  determine  the  betr 
ter  weight  of  authority  upon  this  point;  for, 
as  above  indicated,  it  appears  tbat  the  note 
was  never  read  to  the  plaintiff  in  error.  In 
Carbine  v.  McCoy,  So  Oa.  185,  11  S.  B.  6S1, 
it  was  decided:  "If  a  htuband  and  wife 
agreed  tbat  he  should  make  to  her  a  deed 
conveying  an  estate  In  the  property  a«  long 
as  they  should  reside  In  a  certain  place,  and 
she  ^udulently  instructed  the  scrivener  to 
so  draw  the  deed  as  to  convey  the  title  abso- 
lutely to  her  and  her  children,  reserving  to 
the  husband  only  a  life  estate,  and  he  waa 
Illiterate  and  deaf,  and  relied  on  his  wife's 
fldetlty,  equity  will  afford  him  relief."  And 
It  waa  further  decided  in  that  case  that  the 
coiut  below  was  not  authorized  to  decide,  as 
matter  of  law,  that  the  plaintiff  was  not  en- 
titled to  relief  because  of  gross  carelessness 
In  not  knowing  and  understanding  the  terms 
of  the  deed  before  he  signed  it.  See,  also,  in 
this  connection,  Hansford  v.  Freeman,  dO  Ga. 
876,  27  S.  E.  706.  In  Chapman  v.  Guano  Ca, 
01  Ga.  821.  18  8.  G.  41,  where  a  note  was 
written  out  for  more  than  tbe  agreement, 
and  waa  signed  by  the  maker  when  so  dark 
that  he  could  not  see  well,  but  signed  it  on 
the  representation  of  the  payee,  It  was  held 
that  this  constituted  a  good  defense  to  the 
note.  Certainly  It  would  be  equally  as  good 
11  defense  when  the  maker  could  not  read 
what  he  was  signing,  and  relied  upon  the 
repreieDtatioDS  of  the  draftaman.  Numerous 
other  authorities  might  be  cited  to  sustain 
the  ruling  herein  announced.  In  fact,  we 
know  of  no  other  adjudication  of  this  ox  any 
other  court  of  last  resort  at  all  In  conflict 
with  our  decision  in  this  case. 

The  point  made  In  the  second  ground  of 
the  demurrer,  that  the  answer  did  not  allege 
the  contract  sned  on  wu  not  nad  orw  to 


him,  was  cmed  by  the  amendmoit  to  the 
plea;  and  the  ground  In  the  demurrer  that 
the  allegations  of  fraud  hi  defendant's  plea 
were  too  vagne  and  uncertain  was  wlthoat 
merit,  for  we  thlsk  that  the  fraudulent  con- 
duct of  the  party  with  whom  thla  defendant 
was  dealing  was  very  ve<^cally  and  definite- 
ly set  ont 

2.  The  answer  also  dalma  damages  In  tbe 
nature  of  expenses  necessarily  Incurred  be- 
cause of  tbe  breAch  of  tbe  contract  which  It 
alleges  was  actually  made  between  the  par- 
ties. Attached  to  the  answer  bn  the  record 
Is  an  Itemised  statement  of  these  expenses. 
It  will  be  observed  that  then  Is  no  fecial 
demurrer  filed  to  this  portion  of  the  answer. 
The  answer  on  the  subject  of  damages  might 
be  considered  as  a  plea  in  conflict  with  tbat 
portion  thereof  which  attacks  the  contract 
sued  opon  on  the  ground  of  fraud.  If  the  de- 
fense based  upon  tbe  allied  fraudulent  pro- 
curement of  the  note  should  be  snatained  by 
proof,  then  we  think  It  would  necessarily  fol- 
low tbat  there  could  be  no  recovery  on  the 
note,  and  that  would  be  an  end  to  this  litiga- 
tion; for  we  do  not  see  bow  tbe  defendant 
would  be  entitled  to  recoup  damages  growing 
out  of  a  contract  not  sued  upon  In  the  case. 
If,  however,  the  Jury  should  find  the  con- 
tract was  with  &£alBby  &  Co.,  then  they  could 
adjust  tbe  equities  betweoi  the  real  contract- 
ing partlea 

3.  The  only  remaining  groimd  In  the  demur- 
rer Is  that  "the  matters  of  defense  set  up  in 
paragraph  6  of  defendant's  plea,  setting  up 
damages,  are  too  remote  and  conseqnentlal, 
and  not  set  forth  with  sufficient  particularity 
to  put  plaintiffs  upon  notice  of  what  particular 
damages  were  claimed,  or  how  and  In  what 
manner  defendant  was  damaged."  We  think 
the  amendment  allowed  to  that  paragraph  of 
the  plea  fully  meets  all  the  objections  set 
forth  in  this  ground  of  the  demurrer.  Ttals 
amendment  speclilcally  sets  forth  how  tbe 
damages  were  sustained  In  consequence  of 
the  defendant  below  being  delayed  In  com- 
mencing bis  ginning  operations.  The  length 
of  this  delay  was  specified,  and  the  amotmt  of 
cotton  that  he  was  thus  deprived  of  ginning 
for  tbe  public  was  specifically  set  forth. 
When  the  [parties  entered  Into  a  contract  for 
the  purchase  of  this  machinery,  defendant  was 
then  engaged  In  the  business  of  inning  for 
tbe  public  and  bad  been  for  years  previous. 
It  was  clearly  contemplated  that  he  desired 
this  new  machinery  for  tbe  purpose  of  en- 
gaging in  this  business,  which  was  to  start 
at  tbe  time  designated  by  the  defendant  tn 
hie  answer,  and  delay  in  furnishing  and  prop- 
erly fitting  up  the  machinery  for  service  dur^ 
Ing  tbe  ginning  season  would  necessarily  re- 
sult in  loss  to  the  defendant,  which  must  have 
been  In  contemplation  of  the  parties  at  the 
time  their  contract  was  made.  We  do  not 
think  the  provisions  of  Civ.  Code.  I  37^ 
which  declares  that  remote  or  consequential 
damages  are  not  allowed  whenever  they  can- 
not be  traced  axAely  to  tbf  breach  of  the  coo- 
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timet,  or  nnlen  the7  aie  capable  of  exact  con^ 
pntation.  apply  to  tbe  facta  set  up  In  the  an- 
swer tn  the  present  case.  In  Parker  t.  Fore- 
hand, 99  Oa.  74S,  28  S.  R  400,  In  commenting 
upon  that  section  of  the  Code  (Code  1882,  f 
2&14),  Justice  Lumpkin  said:  "Such  a  rule 
m  Burely  not  to  be  held  applicable  to  a  case 
where  It  appears  that  the  contract  Is  of  aucta 
a  nature  that  It  must,  of  necessity,  be  known 
to  the  party  deliberately  and  wrongfully  vio- 
lating his  obligations  that  a  breach  of  the 
same  will  inerltably  reanlt  In  the  Tery  kind 
of  damages  to  tbe  other  party  of  which  tbe 
declaration  complains.  In  sadi  a  case,  the 
inference  is  warranted  that  the  damages  in 
question,  though  to  some  extent  remote  and 
dUBcult  of  exact  computation,  most  haye  been 
within  tbe  contemplation  of  both  parties  when 
entering  Into  the  contract;  and,  where  these 
damages  are  substantial  In  the  essential  In- 
gredient of  actnal  injury,  they  Justly  call  for 
compensation."  See,  also,  Walden  t.  Tele- 
graph Co.,.  106  Ga.  276-278,  81  &  B.  172, 
where  It  was  hel6:  "In  an  action  against  a 
tel^aph  company,  claiming  damages  for  fail- 
ure to  traiumit  a  message  containing  an  order 
for  goods  which  had,  before  tbe  dellrery  of 
the  message  to  the  tri^raph  company,  been 
sold  by  the  sender,  the  profits  lost  by  the 
faUnie  to  receive  the  goods  are  not  too  remote 
to  be  the  subject  of  recoT«y."  See,  also.  Van 
Winkle  T.  WllUns,  81  Oa.  9S,  7  S.  BL  644,  and 
Stewart  t.  House  Co.,  76  Oa.  6S2,  where  loss 
of  profits  of  a  hotel  keeper  occasioned  by 
failure  of  bis  lessor  to  make  neceasaiy  repairs 
of  leased  premlsea  mn  held  to  lie  reoorer- 
bNs. 

B.  From  the  abore  recital  of  facts  It  will 
be  seen  that  tbe  court  sustained  the  demurrer 
as  to  all  the  portions  ct  the  defendant's  an- 
swer embodied  In  the  foregoing  opinion,  and 
practically  deprived  him  of  any  defense  what- 
ever to  the  action  upon  the  note.  For  the 
reasons  above  given,  we  think  these  portions 
thoB  stricken  contained  valid  matters  of  de- 
fense, and  that  the  court,  therefore,  erred  In 
scstainlng  the  demurrer  to  tbe  same,  and  In 
directing  a  verdict  fbr  the  plaintlfftk  Judg- 
ment reversed.  All  the  Justices  (»ncarrlng, 
except  FISH,  3^  absent  on  account  ot  slck- 


HAIRALSOM  v.  OARSON. 

(Supreme  Court  of  Georgia.  June  6,  1000.) 

CANOBLUkTIOH  OF  INSTHintBINTi^-BQUITT— 
INJUNCTION. 

1.  A  court  of  equity  will  not  decree  the  can- 
cellation of  a  paper,  when  bo  doing  is  in  no  way 
essential  to  the  protection  of  the  party  seeking 
such  relief. 

2.  Even  if  a  iwayer  for  "general  relief'  can 
under  any  circumstances  be  treated  as  a  prayer 
for  an  injnnction,  a  petition  which  has  no 
standing  in  court  as  one  for  injunction,  other* 
Wise  than  by  virtne  of  the  general  prayer,  and 
which  is  in  other  respects  without  equity,  will 
not  be  retained,  when  it  fs  apparent  from  the 
petition  Itself  that  the  plaintiff  Is  not  seeking 


an  interlocntory  Injunction,  by  which  alone  be 
could  be  afCorded  adequate  relief,  and  that  a 
permanent  injunction  after  a  final  hearing 
would  be  unavailing. 
(Syllabus  by  the  Coort). 

Brror  from  snperlor  court,  Telfair  county; 
0.  C.  Smith,  Judge. 

Acti<Hi  by  W.  H.  Halralson  agslnst  J.  B.  N. 
Carson.  Judgment  tor  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

D.  C.  McLennan,  for  plaintiff  In  errcar.  D. 
M.  Roberts  and  B.  BL  Frizae&e,  for  defend- 
ant in  error. 

LUMPKIN,  P.  J.  The  plaintiff  In  error,  W. 
H.  Halrnlson,  brought  a  petition  against  J. 
R.  N.  Carson;  alleging.  In  substance,  the  fol- 
lowing: Halralson  purchased  from  Carson 
certain  sawmill  machinery,  and  gave  for  the 
same  a  negotiable  promissory  note,  due  on 
the  let  day  of  December,  1899.  Tbe  Instru- 
ment embracing  the  note  also  contained  a 
mortgage  on  tbe  property  purchased.  The 
defendant  fraudulently  represented  to  the 
plaintiff  at  tbe  time  of  the  sale  that  the  ma- 
chinery was  in  good  condition,  in  first-class 
order,  and  would  do  good  work,  whereas  It 
was  very  inferior  in  character,  badly  worn, 
"almost  wholly  worthless,  and  of  no  value  at 
all."  A  portion  of  the  machinery  belonged 
to  one  Bankston,  to  whom  tbe  plaintiff  was 
compelled  to  surrender  It.  Upon  inquiry, 
plaintiff  ascertained  that  the  rest  of  tbe  ma- 
chinery bad  been  sold  to  the  defendant  by 
Redmond  &  Wilson,  which  firm  "had  a  mort- 
gage on  It,  and  a  reservation  of  title  until 
the  same  was  paid  for,  and  that  the  purchase 
price  Is  still  due  by  the  said  Carson."  As 
soon  as  the  plaintiff  became  apprised  of  these 
facts,  he  offered  to  rescind  the  contract,  but 
Carson  declined  to  do  so.  Tbe  petition  con- 
cludes as  follows:  "Petitioner  alleges  that 
tbe  said  J.  R.  N.  Carson  Is  Insolvent,  and 
that,  without  tbe  aid  ot  the  state's  writ  of 
injunction,  he  is  without  remedy  in  the  event 
tbat  said  Carson  should  trade  said  note  and 
mortgage  to  an  innocent  purchaser  without 
notice,  and  thereby  prevent  the  defense  of 
nudum  pactum  or  failure  of  consideration. 
Petitioner  avers  that  the  said  defendant  Is 
trying  to  dispose  of  said  note  and  mortgage, 
and  fears  tbat  he  will  trade  tbe  same  to 
some  Innocent  purchaser,  and  that  be  will 
thereby  be  cut  off  from  bis  defense  against 
tbe  enforcement  of  the  collection  of  the  said 
note  and  mortgage.  Petitioner  alleges  that 
said  note  and  mortgage  Is  entirely  without 
any  consideration,  and  was  obtained  by  tbe 
fraudulent  representations  of  the  said  J.  R. 
N.  Carson,  made  to  petitioner,  relative  to  said 
sawmill"  machinery.  "Wherefore,  petitioner 
prays  tbat  tbe  said  note  and  mortgage  be  de- 
livered up  and  canceled,  aa  being  fraudulent 
and  without  consideration,  and  that  process 
do  issue,  requiring  the  defendant,  T.  H.  N. 
Carson,  to  be  and  appear  at  the  next  October 
term,  1899,  of  Telfair  superior  court,  to  an- 
swer Toar  p<41tloner*s  complaint,  and  that 
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he  bare  snch  other  and  farther  rell^  aa  ta« 
18  entitled  to."  At  the  appearance  term  of 
the  court  the  plalntllTB  petition  was  dlamlBa- 
ed  on  demurrer,  and  he  excepted. 

1  Treating  the  petition  as  one  for  cancel- 
lation merely,  It  la  manifestly  without  equity. 
The  superior  coart  wlU  not,  in  the  exercise 
of  Its  chancery  powers,  grant  relief  when 
It  Is  In  DO  way  essential  to  the  protection  of 
the  party  seeking  It  This  Is  a  fundamental 
principle  of  equity  Jurisprudence,  and  rests 
upon  the  simile  reason  that  a  court  will  not 
do  a  thing  which  Is  entirely  useless.  As  be- 
tween Halralson  and  Carson,  there  was  no 
need  for  cancellation;  for,  in  the  event  of  an 
attempt  by  the  latter  to  raiforce  the  collec- 
tion of  the  note  by  legal  proceedings,  Halral- 
son would  have  nothing  to  do  but  to  Interpose 
bis  defense,  and  thus  prevent  the  rendition 
of  a  Judgment  against  him. 

2.  The  only  need  which  Halralson  really 
had  for  equitable  relief  was  to  prevent  Car- 
son from  transferring  the  note  before  its 
maturity  to  an  Innocent  purchaser,  who 
would  have  the  right  to  collect  It  without  re- 
gard to  the  equities  between  Halralson  and 
Carson.  It  Is  to  be  observed,  however,  that, 
although  the  plaintiff  alleged  facts  which 
would  hare  warranted  the  granting  of  snch 
relief,  he  did  not  undertake  to  pray  for  the 
same.  It  Is  certain  that  bis  petition  did  not 
contain  a  specific  prayer  for  injunction.  It 
does  contain  a'  prayer  for  general  relief,  but 
we  are  clear  that  be  was  not  entitled,  for  this 
reason,  to  have  hla  petition  retained  in  court 
as  a  petition  for  Injunction.  Where  a  specific 
prayer  In  an  equitable  petition  Is  followed  by 
a  prayer  for  general  relief,  the  plaintlfl  Is 
not  entitled  under  the  latter  to  any  relief 
which  is  not  consistent  with  the  case  made 
by  the  petition  and  with  snch  specific  prayer. 
Butltf  V.  Durham,  2  Oa.  414;  Bennett  v. 
Brown,  66  Ga.  210,  221;  Peek  v.  Wright,  66 
Ga.  638;  Hotel  Co.  v.  Main,  98  Ga.  183,  184, 
26  S.  B.  413;  Schmitt  v.  Schneider  (Ga.)  86 
S.  E.  146.  The  main  relief  sought  by  the 
present  petition  was  a  cancellation  of  the 
note  and  mortgage.  After  obtaining  that,  It 
is  obvious  that  the  plalntlfir  would  have  no 
need  for  an  Injunctlw,  even  if  the  same  could 
be  predicated  upon  his  prayer  for  general  re- 
lief. Indeed,  It  would  be  absurd  for  the 
court,  after  decreeing  that  a  paper  be  deliv- 
ered and  canceled,  to  enjoin  the  defendant 
from  negotiating  It  to  a  third  person.  The 
truth  1b,  the  only  sort  of  Injunction  which 
would  have  heen  available  to  the  plalntifl  in 
this  case  was  an  Interlocutory  Injunction, 
and  this  he  certainly  did  not  seek  to  obtain. 
Upon  a  state  of  facts  such  as  that  disclosed 
by  the  allegations  of  the  petition  before  us, 
the  proper  course  to  pursue  In  order  to  ob> 
tain  full  and  complete  relief  would  have  been 
as  follows:  (1)  The  plaintiff  should  have 
fully  set  ont  the  facts,  and  prayed  specifical- 
ly for  a  restraining  order,  for  a  temporary 
injunction,  and  for  cancellation.  ^)  He 
should  have  verlfled  his  petition  sa  ceqalied 


by  law,  and  then  bare  preemted  tAe  Mune 
for  the  sanction  (rf  the  Judge,  as  a  CMiditlon 
precedent  to  a  right  to  file  it.  &)  The  next 
step  would  have  been  to  secure  an  Interloco- 
tory  hearing  and  the  granting  ofl  a  temporary 
injunction,  to  remain  of  force  so  long  as 
might  be  necessary  to  the  plaintiff's  protec- 
tion. Had  such  steps  as  these  been  takm,  the 
plaintiff's  petition,  became  of  tiie  extraordi- 
nary relief  sought  by  way  <MC  injunction, 
would  have  had  a  standing  In  court;  and.  at 
the  final  hearing,  equity,  having  taken  haiA  of 
the  esse  for  the  purpose  of  affm'ding  1h9  ex- 
traordinary relief,  would  have  also  disposed 
of  all  the  matters  Involved  in  the  litigation. 
Now,  what  course  was  pursued  by  the  plain- 
tiff In  the  present  InstanceT  Conceding  that 
he  set  forth  with  sufficient  particularity  the 
facts  of  bis  case,  he  did  not  follow  the  same 
with  a  prayer  for  a  temporary  inJtinctl<Hi, 
which  was  the  only  basis  upon  which  be 
could  properly  apply  to  a  court  of  equity  to 
take  cognizance  of  the  case.  His  petltltm  was 
not  oply  lacking  in  this  essential  prayer,  but 
It  was  not  vwifled  or  presented  to  the  Judge 
for  his  sanction  before  It  was  filed.  Clear- 
ly, in  preparing  It  the  pleader  never  once 
contemplated  obtaining  a  restraining  order  or 
an  Interlocutory  hearing  upon  an  application 
for  temporary  Injunction.   On  the  contrary, 
it  is  manifest  that  he  had  no  intuition  of 
asking  any  action  to  be  taken  upon  the  peti- 
tion in  advance  of  the  appearance  term;  and 
there  Is  scarcely  room  for  reasonable  doubt 
that  If.  at  that  term,  no  demurrer  had  been 
filed,  the  i^ntifl  would  have  been  quite  cm- 
tent  to  allow  his  petition  to  stand  as  it  was 
until  the  trial  term,  and  then  have  pressed  It 
only  for  the  purpose  of  obtaining  cancella- 
tion. In  his  bill  of  exceptions  he  characteris- 
ed the  case  as  being  "a  petition  for  the  can- 
cellation of  a  certain  mor^ge  note."  We 
take  the  same  view  of  It  Even  if  the  prayer 
for  general  relief  could  be  treated  as  a  prayer 
for  Injunction,  it  Is  evidoit  that  the  pleader 
did  not  contemplate  securing  an  injunction 
prior  to  the  trial  term  of  the  case;  and  at 
that  time  the  granting  of  it  wonld  have  been 
entirely  vain,  for  the  reason  that  the  n<Ke 
would  have  passed  its  maturity.  In  the  brief 
of  counsel  for  the  plaintiff  In  emr,  he  cited 
and  relied  upon  the  case  of  WIUcox  v.  Kyals 
(Ga.)  34  a.  B.  675,  in  which  this  court  recog- 
nized and  applied  the  rule  laid  down  In  2 
High,  Inj.  1126,  that:    "The  n^otlatlon  of 
commercial  paper  may  be  enjoined  when  it 
was  obtained  through  fraudulent  or  improp- 
er conduct  rendering  it  against  conscience  to 
enforce  It,  and  when  there  is  danger  of  Its 
passing  into  the  bands  of  Innocent  purchasers 
for  valuable  consideration  and  without  no- 
tice, whereby  the  maker  wonld  be  cut  off 
from  asserting  his  defense  at  law."  The  dif- 
ficulty is,  however,  that  counsel  signally  fail- 
ed to  bring  the  present  case  within  the  opera- 
tlott  of  this  eminently  Just  and  sound 
doctrine,  and  it  Is  now  too  late  for  him  to  in- 
voke the  same  In  behalf  of  hla  eUent  Jodg* 
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ment  affinoed.  All  the  JoBttces  concnrring, 
ocept  FISH,  J.,  nbumt  on  account  oC  alck- 


J0NB3  et  al.  T.  OONEY  et  al. 
(Sapreme  Court  of  Georgia.  June  6,  1900.) 

LEVY  OP  BXECUTION— CLAIM  OF  THIRD  PARTY 
—NEW  TRIAL. 

1.  That  a  IPTjing  officer  against  whom  a 
rule  was  saed  out  bj  a  plaintiff  in  fi.  fa.  an- 
swered that  the  fund  In  hia  hands  was  claimed 
bj  another  execution  creilitor  did  not,  of  itself 
and  wi.thont  more,  make  that  creditor  a  party 
to  the  broceeding. 

2.  When,  therefore,  the  moTant  of  sach  a 
mle  appealed  from  a  judgment  rendered  there- 
w  in  a  coBnty  court,  and  in  the  amterior  court 
obtained  a  jtadgment  witii  which  he  was  sat- 
isfied, a  motion  for  a  new  trial  filed  by  the 
other  claimant  of  the  fund,  he  nerer  having 
been  made  a  party  to  the  case,  was  properly 
dismissed,  for  the  obvious  reason  that  it  was 
filed  by  one  who  bad  no  right  to  do  ao. 

(Syllabus  by  the  Oonrt) 

Error  from  supMior  cotut,  Pnlaakl  eonntr; 
G.  G.  Smith,  Judge. 

Action  between  one  JoneB  and  others  and 
Coney,  IiOTeJoy  ft  Co.  and  others.  From  the 
iudgmeat,  3om»  and  oUien  bring  otm.  Af- 
firmed. 

3.  B.  Uitcben  and  J.  H.  Uartln,  for  plaln- 
tlfli  In  oTor.  W.  li.  Orlce  &  Stms  and  T.  O. 
Tkylor,  for  defendants  In  emv.' 

FEB  ODBIAH.  Judgment  afflnoed. 

FI8H,  J.,  absent  on  aooonnt  of  sldauM 


STONE  T.  MTNTBE  et  aL 

(Supreme  Court  of  (Seorgia.   June  6»  1900.) 

C<»<nDBNTIAL  COMMUNICATIONS— PAROL  ST- 
IDBNCB— CONSIDBRATION  OF  DEED. 

1.  When  a  client  makes  to  his  attorney  a 
communication  or  statement  in  the  presence  of 
the  opposite  party  as  to  the  transaction  in 
hand.  It  Is  not  confidential  or  privileged,  and 
the  attomn'  la  a  competent  witness  to  testify 
respecting  the  same  on  the  trial  of  a  case  aris- 
ine  out  of  anch  transaction  between  the  ad- 
mtnlstratoT  of  the  client  and  the  other  party. 

2.  Pand  eridence  tending  to  show  that  a  con- 
veyance of  land  was  really  made  in  extinguish- 
ment of  a  debt,  and  that  the  grantor,  for  rea- 
sons satisfactory  to  himself,  desired  that  the 
grantee  should  pay  over  to  him,  on  deliveir 
of  the  conreyance,  the  amount  of  money  speci- 
fied as  the  consideration,  with  the  promise  that, 
if  this  was  done,  he  would  repay  said  sum  to 
the  grantee,  does  not  have  the  effect  of  vary- 
ing any  of  the  terms  or  conditions  of  the  deed, 
Such  evidence  goes  alone  to  the  point  as  to 
what  was  the  true  consideration  of  the  Instru- 
ment, concerning  which  inquiry  always  can  he 
made.  Hie  court  erred  In  gruitlng  a  nonsuit. 

(Syllabus  by  the  Obnrt) 

ErroT  fr<»n  soperior  eout,  Jaspa  countjr; 
John  C  Hart,  Jodge. 

Action  by  J.  A.  Stone  against  T.  C.  Minter 
and  others.    Judgment  for  defeodanta,  and 
^Intlff  brings  error.  Eerennd. 
36  S.E.— 21 


F.  Jordan  ft  Son  and  George  ft  Ctowge,  tot 
plaintiff  in  error.  J.  D.  KUpatrlck,  for  de- 
fendants In  error, 

LITTLE,  J.  stone  Instituted  an  action 
against  Minter.  administratrix,  and  Minter, 
administiator,  of  the  estate  of  William  S.  Min- 
ter, making  snbstantlally  the  following  case: 
That  tbe  Intestate  died  on  Jaly  S.  1897,  and 
at  the  time  of  bis  death  was  indebted  to  peti- 
tioner in  the  principal  sum  of  |2,300,  besides 
interest.  That  eaid  indebtedness  arose  la  the 
following  manner:  In  June,  1887,  the  in- 
testate, who  was  aged.  Infirm,  and  had  no 
family,  was  residing  on  his  farm  near  where 
petitimer  Uvea;  that  at  the  ni^ent  request 
of  tbe  intestate,  he  was  received  as  a  boarder 
at  tbe  bouse  of  petitioner,  with  the  uiider- 
atandlng  and  agreement  that  he  would  pay  to 
the  wife  of  petitioner  satisfactory  compensa- 
tion for  his  board,  no  specific  sum  being 
agreed  on;  that  In  addition  to  boarding  at 
tbe  house  ot  petitioner,  the  intestate.  In 
March,  1888,  became  a  lodger  at  his  house, 
and  continued  to  board  and  lodge,  under  the 
agreement  aforesaid,  from  said  respectlTe 
dates  to  the  time  of  his  death.  That,  after  he 
thus  became  an  inmate  of  petltloner'a  home, 
the  intestate  repeatedly  declared  that  he  la- 
tended  to  convey  a  part  of  his  estate  to  the 
wife  and  children  of  petitioner  for  the  kind 
treatment  he  had  received,  and  in  payment 
for  the  board  and  lodging  famished  him. 
That  subsequently  the  Intestate,  not  having 
performed  any  of  said  promises,  petitioner  In- 
slsted  on  a  settlement  of  his  claim  for  board. 
It  was  then  mutually  agreed  that  the  sum  of 
92,800  would  be  a  fair  and  reasonable  com- 
pensation for  the  board  and  attention  which 
the  intestate  had  recelred,  which  sum  the 
Intestate  proposed  to  pay  by  conveying  to 
petitioner  the  title  to  400  acres  of  land  which 
adjoined  the  premises  of  petitioner.  This 
proposition  was  accepted.  It  was  then  fur- 
ther prt^sed  by  the  intestate  that  Inasmncb 
as  his  relatives  would  be  dlseatlsfled  with 
him,  and  cause  a  disturbance.  If  the  land'  was 
conveyed  in  payment  of  the  debt  he  suggested 
that  the  petitioner  should  pay  him  (2,300  in 
cash,  and  execute  and  deliver  to  him  a  prom- 
issory nt>te  for  |500.  being  the  consideration 
to  be  meatloned  in  tbe  deed,  sod  that  subse- 
qnently  he  (the  intestate)  would  refund  the 
money  and  note  thus  to  be  given  to  petitioner. 
That  Intestate  stated  as  a  reason  for  desiring 
to  moke  this  arrangement  that  he  was  old 
and  feeble,  and  did  not  desire  to  be  worried 
by  his  relatives,  and  that  the  arrangement 
proposed  by  him  would  be  the  means  of  con- 
cealing from  his  relatives  the  true  transac- 
tion. That  relying  on  the  promise  of  the  In 
testate  to  repay  him  the  sum  of  f2,300,  auil 
to  return  to  him  his  promissory  note,  peti- 
tioner agreed  to  the  proposition,  and  on  June 
29,  1808.  be  paid  to  the  intestate  ¥2.300  In 
cash,  and  delivered  to  him  bis  promissory  note 
for  f500.  and  received  a  deed  from  the  in- 
testate conveying  to  him  the  aforesaid  land. 
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TliBt  cbortly  ttermfter  tlie  iDtMtate  did  rc 
turn  aod  deliver  to  him  his  note,  with  the 
statemeDt  that,  as  soon  as  he  waa  well 
enough,  he  would  go  to  the  bank,  procure  tbu 
money,  and  return  It  also  to  the  petitioner. 
That  the  Intestate  was  prevented  from  so  do- 
ing br  aiclmesa  which  terminated  In  hts 
death.  The  answer  denied  speeiflcally  and  at 
length  all  the  allegations  in  reference  to  the 
indebtedness  and  the  contract  as  set  np  by 
petitioner.  On  the  trial  at  the  case,  UaJ.  John 
C.  Key  was  Introduced  as  a  witness,  and  tes- 
tified as  follows:  "I  knew  William  S.  Minter 
la  his  lifetime,  and  I  know  plaintiff.  This  deed 
[referring  to  a  deed  handed  to  him],  William 
S.  Minter  to  James  A.  Stone,  dated  January 
23,  1896,  Is  in  my  handwrlthig.  I  wrote  it 
at  *the  Instance  and  request  of  Mr.  Minter. 
He  and  Mr.  Stone  were  present  Mr.  Minter 
satd  on  that  occasion,  in  tbe  presence  of  Mr. 
Stone,  that  he  and  Mr.  Stone  had  agreed  upon 
the  compensation  he  was  to  give  Stone  for 
his -board,  lodging,  and  attention  for  several 
yean  past.  He  said  that  he  and  Stone  had 
been  talking  a  long  time  about  this  compensa- 
tion, and  that  be  had  agreed  to  give  Stone 
that  piece  of  land,  and  wanted  me  to  write  a 
deed  to  it  to  Stone  as  a  compenaatlm  for  bis 
having  remained  and  boarded  there  at  Stone's. 
He  said  that  they  had  agreed  on  the  price  of 
tbe  land  at  ^,800,  and  he  was  going  to  make 
him  a  deed  to  that  land;  that  he  had  been 
tallUng  about  making  a  wilt,  bnt  be  thought 
that  arrangement  would  not  do;  that  it  would 
involve  Stone  in  some  litigation  with  his  (Min- 
ter's)  kin  after  his  death.  He  spoke  of  Stone 
having  been  bis  friend  and  confidant,  and  said 
that  he  had,  perhaps,  created  a  suspicion 
among  his  kindred  that  he  would  do  more 
for  Stone  than  for  them.  He  said  that  Stone 
had  done  more  for  him  than  any  one  else  had 
dime,  and  that  he  did  not  want  Stone  to  get 
into  such  litigation,  and  he  had  decided  to 
make  him  a  deed  to  tbe  land.  He  said  that 
bis  people  would  be  asking  him  about  the 
matter  of  this  deed,  and.  In  order  that  he 
might  have  an  excnee,  and  as  Stone  bad  tbe 
money  to  pay  him  tbe  $2,S00,  be  wanted  it  to 
appear  as  if  it  was  a  sale,  and  that  be  would 
pay  tbe  money  ba<A  to  Stone.  He  said  that 
was  tbe  agreement.  I  was  not  present  when 
the  9^  note  waa  executed  by  Stone,  but  in 
the  ocwversation  just  related  Mr.  Minter  said 
he  wanted  the  deed  made,  and  he  would  sign 
it,  and  that  he  and  Stone  would  arrange  bal- 
ance by  Stone's  handing  him  92,800  and  bis 
note  for  $oOO,  end  that  both  money  and  note 
were  to  be  returned  by  him  to  Stoue."  On 
cross-examination  the  witness  said:  "I  had 
tteen  of  counsel  for  both  Minter  and  Stone. 
In  writing  this  deed  I  was  In  bis  (Minter's)  re- 
tainer. Q.  Who  represented  Stone  In  that 
matter?  A.  Nobody  but  himself.  Q.  Who 
appealed  to  you  to  draw  that  paper  [tbe 
deed]?  A.  Mr.  Minter.  Q.  Tou  didn't  repre- 
sent Stone  at  all?  A.  No,  sir;  I  was  doing 
this  for  Mr.  Minter."  And  also:  "A  few  days 
before  I  wrote  tbe  Oeed.  I  lieaM  Mr.  Minter 


and  Mr.  Stone  talking  together  hi  my  presence 
about  this  matter.  la  that  conversation  Min- 
ter told  Stone  that  be  was  going  to  give  taUn 
that  piece  of  land  valued  at  $2,800  as  com- 
pensation for  his  board  and  the  services  that 
Stone  had  rendered  blm  in  taking  care  of  hlfai. 
He  eaid  to  Stone  that  the  money  that  he  was 
to  pay  him  was  simply  a  sham,  and  fixed  so 
he  could  say,  If  he  was  Inquired  of  about  It 
that  he  had  got  the  money  from  him.  He  was 
talking  to  Stone  then."  Counsel  for  defendant 
objected  to  this  evidence,  and  moved  to  rule 
out  the  same  on  the  ground  tbat  tbe  facts 
testified  to  were  a  privileged  commimicatioD 
between  attorney  and  client,  and  therefore  In- 
admissible. Tbe  court  sustained  the  motion, 
and  ruled  out  the  evidence,  to.  which  ruling 
tbe  plaintiff  excepted.  Tbe  plaintiff  then  in- 
troduced a  number  of  witnemes.  whose  evi- 
dence tended  to  support  the  allegations  of  tbe 
petition.  The  plaintiff  having  dosed,  defend- 
ant moved  for  the  grant  of  a  nonsuit  w'hicb 
was  ordered,  and  to  which  Judgment  the  plain- 
tiff also  excepted. 

1.  Section  6198  of  tbe  Civil  Code  declares 
that  certain  adrntsslens  and  commonlcations 
are,  from  public  policy,  to  be  occluded  as  evi- 
dence. Among  these  are  communications  be- 
tween attorney  or  counsel  and  client.  Sec- 
tion 5271  of  the  same  Code  gives  the  rule  to 
be  enforced  more  explicitly.  Its  provisions 
are  that  "no  attorney  shall  be  omipeteot  en- 
compellable  to  testify  In  any  court  •  •  • 
for  or  acahist  his  cliNit,  to  any.  matter  or 
thing,  knowledge  of  which  he  may  have  ac- 
quired from  Ilia  client  by  virtue  of  bis  rela- 
tion as  attorney,  or  by  reason  of  the  antici- 
pated employmmt  of  him  as  attorney,  but 
shall  be  both  competent  and  compellable  to 
testify.  Cor  or  against  his  client  as  to  any 
matter  or  thing,  knowledge  of  which  he  may 
bave  acquired  In  any  other  manner."  Section 
B199  still  further  enlarges  the  mle  relating  to 
privileged  communications,  and  declares  tbat 
"commnnicattona  to  any  attorney,  or  his 
clerk,  to  be  transmitted  to  tbe  attorney  pend- 
ing bis  employment,  or  In  anticipation  there- 
of, shall  never  be  beard  by  tbe  court"  The 
rules  established  by  these  aectlons  of  oar  Code 
are,  In  their  effect  the  same  as  existed  at  com- 
mon law,  except  that  under  tbe  common-law 
rule  the  attorney  could  not  be  compelled  to 
testify  as  to  oommnnlcatlons,  act  to  disclose 
papers,  or  letters,  or  entries  made  by  him  In 
that  capacity;'  while  our  statute  goes  to  the 
extent  of  declaring  that  the  attorney  shall  not 
be  competent  or  compellable  to  testify  for  or 
against  his  client.  Lord  Chancellor  Brough- 
am declared  that  the  rule  was  not  founded 
yn  any  particular  Importance  which  the  law 
attributes  to  tbe  business  of  legal  professors, 
or  any  particular  disposition  to  afford  them 
protection,  but  out  of  r^ard  to  the  Intereats 
of  Justice,  which  could  not  be  upheld,  and  to 
the  administration  of  justice,  which  could  not 
go  on,  without  the  aid  of  men  skilled  la  ju- 
risprudence, in  the  practice  of  tbe  courts,  and 
In  matters  affecting  rights  and  allegaUtms 
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fcrrm  the  subject  at  judicial  proceed- 
ind  that,  If  such  commaDicatlons  were 
oteeted,  no  man  would  consult  a  pro- 
lal  adviser  with  a  view  to  his  defense, 
fely  go  into  a  court  either  to  obtain 
3,  or  to  defend  himself.  Greenough  v. 
11,  1  Mflne  &  K.  102;  Bolton  v.  Cor- 
m  of  Liverpool,  id.  04,  95.  Mr.  Green- 
a  the  first  volume  of  bit  Law  of  Evl- 
(section  230),  says  that  this  privilege 
personal  to  the  attorney,  but  Is  a  rule 

for  the  protection  of  the  client.  Mr. 
I,  In  his  treatise  on  Attorneys  and  Coun- 
at  I.aw  (section  144),  gives  the  general 
Btablished  by  the  weight  of  authority 
B  subject  as  follows:  "An  attorney  is 
ged  from  giving  evidence  of  any  con- 
al  communlcatiOD  made  to  blm  by  his 

or  concerning  which  be  has  been  In- 
1  in  bis  professional  capacity  as  attor- 
ir  the  client.  The  privilege  Is  that  at 
snt,  and  not  that  of  the  attorney."  The 
author,  In  section  151.  says,  on  author^ 
&t  the  rule  does  not  extend  to  Informa- 
?quired  by  him  In  any  other  way  than 
■A  conSdential  communication  by  the 

and  Mr.  Best,  la  bis  work  on  the 
pies  of  Evidence  (section  SSI),  says  that 
Ivilege  does  not  extend  to  matters  of 
hlcb  the  attorney  knows  by  any  other 

than  coDfldential  communication  with 
ent,  though.  If  be  bad  not  been  em- 
.  a^  attorney,  be  probably  would  not 
:nown  them.  It  appears  that  Mr.  Key 
a  attorney,  and  that  he  waa  employed 
b  by  the  deceased  at  the  time  the  deed 
Tltten.  It  Is  thereby  established  that 
latlon  of  client  and  attorney  did  exist 

time  the  deed  was  executed  between 
and  the  Intestate.  It  is,  however,  con- 
1  that.  Inasmuch  as  the  privilege  which 
V  allowed  Is  for  the  benefit  of  the  client, 
>t  counsel,  the  rule  relates  only  to  con- 
al  communications  existing  because  of 
relation;  that,  Inasmuch  as  the  com- 
atlon  made  by  the  client  to  the  attorney 
I  the  presence  of  the  other  party  to  the 
ct.  It  was  not  In  law  gucb  a  confidential 
mlcatlon  as  could  not  be  given  In  evi- 
by  the  attorney.  There  seems  to  be 
inch  force  In  this  contention.  The  Idea 
seems  to  be  Involved  In  the  establish- 
>f  the  rule  is  not  that  of  mere  secrecy, 
lot  tbat  the  client  has  Imparted  to  the 
py  information  about  a  matter  which 
)e  concealed  from  the  public,  but  It  is 
Ml  on  altogether  a  different  priuclple. 
?  respect  solely  to  the  free  and  un- 
rnssed  administration  of  justice,  and  to 
curlty  of  all  men  In  the  enjoyment  of 
civil  rights,  no  man  Is  under  a  legal 
tlon  to  disclose  facta  or  clrcumstancea 
would  reuder  questionable  his  demand 
particular  right,  or  Impair  his  defense 
ther's  demand.  Originally,  suitors  and 
:ants  appeared  personally  before  the 
il  which  interpreted  and  administered 
w.    Subsequently,  however,  when  tbe 


at^llcatlon  of  legal  principles  and  the  forms 
of  procedure  became  more  complicated  and 
Intricate,  the  services  of  .persons  having 
knowledge  of  the  one  and  skill  In  the  other 
came  into  demand,  and  to  fully  protect  the 
rights  of  parties  litigant  the  procurement  of 
the  services  of  persons  skilled  In  the  law  be» 
came  universal.  No  man  being  compelled  to 
himself  disclose  the  weakness  of  his  case,  it 
followed  almost  as  a  necessary  conaeqaence 
that  the  person  who  represented  him  aud' 
presented  that  case  could  not  do  so.  If  It 
were  otherwise,  the  free  administration  of 
justice  would  be  restricted,  and  the  ascertala- 
ment  and  enforcement  of  rights  endangered. 
Therefore  when.  In  order  to  obtain  the  meas-  *  . 

ure  of  his  rights,  the  client  resorted  to  a  rep- 
resentative who  could  better  Judge  the  merits 
of  bis  case,  and  disclosed  to  him  the  facts 
upon  which  the  ascertainment  of  bis  rights 
must  depend,  the  law  of  public  policy  put  & 
seal  upon  the  lips  of  his  counsel  Just  as  ef* 
fective  as  the  Interest  of  the  client  placed  & 
ban  upon  his  own  disclosure;  and,  to  the  cred- 
It  of  the  profession  be  It  said,  that  as  a  rule,, 
almost  without  exception,  the  private  matters 
of  the  client  communicated  to  counsel  are 
held  sacred.  There  Is  no  reason  why  an  at- 
torney may  not  be  called  as  a  witness  to  give 
evidence  of  facts  within  his  knowledge.  Id. 
the  administration  of  Justice  the  courts  will: 
compel  blm  so  to  do,  and  to  place  before  the 
jury  hla  knowledge  of  any  fact  In  Issue,  ex> 
cept  as  to  those  which  his  client,  depending 
on  blm  (or  advice  and  direction,  has  seen  fit 
to  communicate  In  order  to  obtain  the  full 
measure  of  his  right  These  are  deemed  con- 
fidential In  the  interest  of  the  client,  and 
privileged  for  his  protection;  but  when  com- 
municated to  other  persous,  and  when  others 
ai-e  allowed  the  same  opportunities  of  knowl- 
edge that  tbe  attorney  possesses,  the  confiden- 
tial relation  necessarily  did  not  exist,  and  the 
privilege  does  not  attach.  In  the  present  case 
the  communication  which  was  claimed  to  be 
privileged  was  transmitted  to  the  attorney  la 
tbe  presence  of  tbe  other  party  to  the  con- 
tract. It  Is  true  tbat  by  agreement  between 
them  the  public  were  not  to  be  Informed  of 
their  private  arrangement  Not  because  mctt  j 
information  would  add  to  the  strength  or  lo- 
crease  the  weakness  of  either  side.  The  par-  ' 
ties  were  apparently  In  full  accord.  No  dif-  ■ 
ferences  existed  between  them,  and  in  order 
to  carry  out  terms  upon  which  they  were- 
fully  agreed  tbe  communication  waa  made  to 
the  attorney  In  the  preseuce  of  both,  and  the- 
secrecy  necessary  to  be  observed  did  not  af- 
fect the  contract  but  was  for  the  pui-pose  of 
avoiding  criticisms  and  questions  of  stran- 
gers to  their  agreement  It  Is  tbe  secrets  of 
tbe  client  which  affect  his  right  tbat  tbe  lav 
does  not  permit  the  attorney  to  divulge,  and 
It  seems  to  be  well  settled  on  authority  that 
If  the  communication  made  by  tbe  client  to 
the  attorney  Is  in  the  presence  of  the  other 
party  to  tbe  contract  and  It  comes  within  bis 
knowledge,  such  communication  Is  not  eiik<- 


Digitized  by 


324 


8e  SOUrUEASTBRN  RSPOBTBB. 


(Ga. 


braced  In  the  rule  which  prohibits  that  It  may 
be  given  In  evidence  by  the  attorney  when 
called  on  80  to  do.  Mr.  Weeks,  In  section  l&O 
of  his  treatise  on  Attorneys  at  Law.  declares 
as  an  exception  to  the  general  rule  which  we 
hare  stated  that  the  statements  of  parties 
mode  in  the  presence  of  each  other  may  be 
given  In  evidence  by  attorneys,  because  such 
statements  are  not  In  their  nature  confiden- 
tial, and  cannot  be  regarded  as  privileged. 
Mr.  Wharton,  in  his  Law  of  Evidence  (sec- 
tion 587).  on  authority  says,  "Privilege,  how- 
ever, has  been  held  not  to  extend  to  communi- 
cations made  to  counsel  in  the  presence  of  all 
the  parties  to  the  controversy."  In  the  case 
of  Brand  ,v.  Brand.  39  How.  Prac.  193.  it 
was  ruled  that  communications  to  counsel, 
made  in  the  presence  of  the  adverse  party, 
are  not  privileged,  and  the  counsel  is  a  com- 
petent witness  thereon.  The  same  ruling  Is 
made  in  Brltton  v.  Lorenz,  45  N.  Y.  61.  In 
Enmmel  t.  Ktstner,  182  Pa.  8t  216,  87  AtL 
815.  It  was  ruled  that  "on  a  bill  in  equity  to 
set  aside  a  deed  made  by  a  father  In  his  life- 
time to  his  daughter,  declarations  ot  the  de- 
ceased to  his  attOTuey  while  he  was  writing 
the  deed  are  not  privileged,  when  made  in  the 
presence  of  both  parties  to  the  transaction." 
In  this  connection,  see.  also.  Wyland  v.  Grif- 
fith, 96  Iowa.  24,  64  N.  W.  673;  Frank  t. 
Morley'a  Estate.  106  Mich.  636,  94  N.  W.  877; 
Rice  T.  Rice,  14  B.  Mon.  417;  Whiting  t. 
Barney.  30  N.  T.  830.  Our  own  court  se^s 
to  have  recognized  the  same  rule.  In  the 
case  of  C6rbeU  v.  Gilbert,  24  Ga.  454,  it  was 
ruled  that  an  attorney  who  is  called  on  to 
write  a  bill  of  sale  is  not  prohibited  by  the 
statute  from  giving  evidence  of  a  conversa- 
tion between  the  parties  In  relation  to  the 
contract,  and  in  the  case  of  Brown  t.  Mat- 
thews. 79  Ga.  1,  4  S.  B.  18,  this  court,  In  dis- 
cussing the  statute  now  under  consideraticm, 
said,  '^'Furthermore,  what  Is  known  to  both 
parties  is  not  a  confidential  secret  in  a  sub- 
sequent controversy  between  them."  Bee,  al- 
so, Bumside  t.  Terry.  CI  Ga.  186.  See,  also, 
in  this  connection  O'Brien  r.  Spalding,  102 
Ga.  490.  81  S.  E.  100,  and  notes  to  same  case 
as  reported  In  66  Am.  St.  Rep.  202-213.  We 
are  of  the  opinion,  under  the  authorities  cited 
above,  that  the  court  erred  In  ruling  out  the 
testimony  of  Maj.  K^. 

2.  An  examination  of  the  opinion  of  the 
very  able  and  carefnl  judge  who  presided  In 
the  trial  of  this  case,  which  accompanies  the 
record,  discloses  that  In  his  opinion  the  proof 
offered  to  establish  the  fact  of  the  promise 
by  the  Intestate  to  repay  the  plaintiff  the 
sum  of  $2,300  paid  under  the  circumstances 
deluiled  was  an  effort  to  Ingraft  on  the  deed 
a  verbal  agreement  inconsistent  with  its 
terms.  We  do  not  so  understand  It  The  ac- 
tion which  was  Instituted  was  in  the  nature 
of  an  action  for  money  had  and  received, 
which  always  lies  where  another  is  In  pos- 
session of  money  which,  ex  eequo  et  bono, 
ought  to  be  paid  to  the  plaintiff.  The  deed 
recites  a  consideration  of  f2.800.  It  la  true 


that  the  proof  submitted  tended  to  show  tbat 
the  true  consideration  waa  not  92,800,  nor 
any  other  amount  of  money,  but  was  the  pay- 
ment of  a  debt  claimed  by  tbe  petitioner  to  be 
due  him  by  the  Intestate  to  the  amount  of 
92,800,  and  that,  while  the  petitioner  paid  to 
the  intestate  92,800,  it  waa  on  an  agreement 
that  the  land  was  in  fact  conveyed  to  pay  the 
debt,  and  the  92,800  paid  to  the  Intestate  was 
to  be  repaid  to  tbe  petitioner.  Such  an  agree- 
ment in  no  wise  affects  the  validity  of  tbe 
deed,  nor  does  it  change  any  of  its  terms.  It 
is  true  that  it  shows  the  consideration  to  be 
diCTerent  from  that  which  is  expressed  in  tbe 
deed.  The  consideration  of  a  deed  may  be 
Inquired  Into  without  affecting  the  terms  of 
the  contract,  and,  whatever  was  the  consid- 
eration of  the  deed,— whether  It  was  $2,800. 
as  expressed,  or  whether  It  was  the  payment 
of  a  debt  of  92,800,— really  becomes  Immate- 
rial. So  that  there  was  a  consideration,  and 
tlie  effect  of  tbe  Instrument  under  this  proof 
is  to  vest  in  the  grantee  all  the  title  which 
the  grantor  possessed.  Nor  do  we  think,  as 
suggested  in  his  opinion  by  the  Judge,  that 
the  evidence  sbows  tbat  tbe  right  of  action. 
If  any  there  was,  was  In  the  wife  of  the  pe- 
titioner, and  not  In  him.  The  suit  was  not 
Instituted  on  the  original  agreement  to  pay 
Mrs.  Stone  for  the  board  of  the  Intestate. 
It  has  for  its  foundation  the  agreement  on 
the  part  of  the  intestate  to  repay  to  the  pe- 
titioner the  amount  of  money  which  he  turn- 
ed over  to  the  intestate  under  the  agree- 
ment alleged.  We  are  not  to  be  understood 
as  passing  on  the  merits  of  this  case,  nor 
deciding  as  to  whether  the  evidence  offered 
was  sufficient  to  establish  the  contention  of 
the  plaintiff.  The  questions  of  fact  involved 
must  be  determined  by  the  Jury.  For  the 
reasons  which  we  have  given,  it  is  our  opin- 
ion that  the  eTldence  of  MaJ.  Key  was  admis- 
sible, and  we  might  go  further,  and  add  that 
without  It  the  case  ought  to  have  been  sub- 
mitted to  the  Jury  for  determination  of  tTit> 
facts.  As  It  is.  we  think  the  Judge  erred  in 
ruling  out  the  evidence  of  Key,  and  that  he 
likewise  erred  In  granting  a  nonsuit.  Tbe 
Judgment  Is  therefore  reversed.  All  the  Jus- 
tices concurring,  except  FISH,  absent  on 
account  of  sickness. 


WATSOX  T.  A  N.  BT.  Ca 

(Supreme  Court  of  Geo^a.  June  S,  1900.) 
RAILROAD  CORPORATION-ORaANIZATIOH. 

The  luuance  by  the  secretary  of  state  of 
a  certificate  ot  incorporation  to  those  who 
had  pm-clinspd  at  jatficial  sale  the  property 
and  iraDchiBes  of  a  railway  company  does  not. 
ipso  facto,  create  a  corporation  authorised  to 
operate  the  railroad  and  nerdae  the  franchises 
of  that  company.  Such  a  corporation  does  not 
come  into  comnlete  existence  until  after  organ* 
ization  under  the  eertiflcat^  in  the  manner  pre- 
scribed by  law. 
(Syllabni  by  the  Oanrt.) 

Error  from  superior  court.  Dooly  county; 
SS.  A.  LlttleJohn,  Jadg& 
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)a  by  P.  B.  Watson  against  the  Albany 
them  Railway  Company.  Judgment 
endant,  and  plaintiff  brings  error.  Af- 
ters &  Wallace  and  J.  T.  Hill,  for  plaln- 
prror.  W.  F.  Clark  and  D.  L.  Hender- 
ir  defendant  In  error. 

[PKIN,  P.  J.  On  the  trial  of  this  case, 
was  an  action  by  Watson  against  the 
r  &  Northern  Railway  Company,  the 
directed  a  verdict  for  the  defendant, 
le  plaintiff  excepted.  In  his  petition 
ged  that  on  or  about  the  ISth  day  of 
r,  1S96.  he  was  In  the  employment  of 
fendant  company  In  the  capacity  of  a 
land,  and  sustained  serious  personal 
B,  attributable  to  the  negligence  of 
'endant's  engineer.  As  a  witness  in  his 
ahalf.  be  testified  that  he  was  Injured 

day  above  mentioned.  The  ground 
rhich  the  verdict  was  directed  against 
IS  that  on  that  date  there  was  no  such 
ttion  as  the  Albany  &  Northern  Rall- 
'ompany,  and  that  consequently  the 
a  failed  to  prove  the  essential  allega- 
lat  he  was  at  the  time  In  question  an 
■6  of  this  company.  The  evidence  In 
nnection  was,  In  brieft  as  follows:  At 
lal  sale  of  the  property  and  franchises 
Albany,  Florida  &  Northern  Railway 
ny,  which  occurred  on  the  17th  day  of 
1895,  Frank  L.  Hamilton.  Luther  L. 
and  Henry  P.  Talmadge  became  the 
sers.  Subsequently  they  presented  to 
letary  of  state  a  petition  for  Incorpora- 
ider  the  name  of  the  Albany  &  North- 
lilway  Company,  and  a  certificate  of 
iratlon  was  Issued  to  them  on  the  12th 

September,  1895.  They  did  not  for- 
organize  under  this  certificate  until 
iber  1.  1895,  on  which  day  they  met, 
d  a  common  seal,  Issued  stock,  made 
B,  and  elected  a  board  of  directors, 
ise,  therefore,  turns  upon  the  question 
»r  the  Albany  &  Northern  Railway 
ny,  Immediately  upon  the  Issuing  of 
rtificate  by  the  secretary  of  state,  be- 
i  corporation  duly  authorized  to  carry 

business  of  running  a  railroad,  and 
t  to  the  liabilities  Incident  thereto,  or 
ecame  such  on  the  date  of  the  formal 
sation  of  the  company.  We  think  this 
>n  Is  settled  by  the  provisions  of  para- 
12  of  section  2167  o£  the  Civil  Code, 
was  codified  from  the  general  act  for 
corporation  of  railroad  companies,  ap- 

December  17.  1892.  See  Acts  1892, 
45.  That  paragraph  declares  that  the 
sera  at  Judicial  sale  of  the  property 
tnchlses  of  a  railroad  company,  "their 
ites  or  assigns,  may  organize  anew 
□g  a  petition  with  the  secretary  of 
requesting  to  be  substituted  for  the 
.1  petitioners  and  stockholders,  with  all 
>ower8,  rights,  privileges,  duties  and 
lea,    •   •   •   when  said  new  Incor- 


porators may  proceed  anew  by  electing  new 
directors  as  provided  by  the  act  above  men- 
tioned." "and  may  distribute  and  dispose  of 
stock,  and  may  conduct  their  business  gener- 
ally as  provided  by"  said  act;  and  such  "pur- 
chasers and  their  associates  shall  thereupon 
be  a  corporation,  with  all  the  powers,  priv- 
ileges and  franchises  conferred  by,  and  be 
subject  to  the  provisions  of,"  said  act  It 
will  thus  be  seen  that  the  purchasers  of  a 
railroad  were,  under  the  provisions  of  this 
act,  given  the  right  to  "organize  anew"  by 
filing  the  prescribed  petition  with  the  secre 
tary  of  state;  and,  upon  so  doing,  the  "new 
Incorporators"  were  further  autliorlzed  to 
"proceed  anew"  by  electing  directors,  dls- 
tributing  and  disposing  of  stock,  and  con- 
ducting generally  the  business  of  the  newly- 
formed  corporation.  The  phrase  declaring 
that  the  "purchasers  and  their  associates 
shall  thereupon  be  a  corporation"  means,  we 
think,  that  they  shall  be  a  corporation  duly 
authorized  to  exercise  the  franchises  of  a 
railway  company  only  after  having  proceeded 
to  elect  directors,  etc..  as  In  the  act  expressly 
provided.  Under  the  provisions  of  section 
2168  of  the  Civil  Code,  which  were  taken 
from  the  act  of  1894  (Acts  1894,  p.  65).  the 
mere  filing  of  a  petition  by  such  purchasers 
Is  not  sufflclent.  On  the  contrary,  they  are 
not  now  authorized  to  proceed  with  the  or- 
ganization of  a  company  until  after  receiv- 
ing a  certificate  of  Incorporation  from  the 
secretary  of  state.  They  may  then  proceed 
to  elect  directors  and  Issue  stock,  but  not 
until  these  things  have  been  done  Is  It  con- 
templated that  the  newly-formed  corporation 
shall  assume  control  and  manngement  of  the 
property.  It  Is  to  be  observed  that  under 
paragraph  11  of  section  2167  of  the  Civil 
Code,  the  party  or  parties  acquiring  by  pur- 
chase the  title  to  the  property  and  franchises 
of  a  railway  company  sold  under  Judicial 
process  may.  if  they  choose,  operate  the  rail- 
road without  obtaining  a  new  charter.  If 
tliey  do  this,  they  are,  of  course,  responsible 
to  the  public  and  to  their  employed  for  the 
manner  In  which  their  buBiness  Is  conducted. 
In  case  they  elect  to  form  a  railway  corpora- 
tion, this  same  responsibility  will  rest  upon 
tbem  until  they  shall  have  proceeded  so  far 
In  the  organization  of  such  corporation  as  to 
have  'duly-appointed  officials  authorized,  in 
behalf  of  the  corporation,  to  accept  from  tlie 
purchasers  a  surrender  of  the  property  and 
franchises  of  the  old  company.  Until  this 
point  Is  reached,  the  liability  of  the  purchas- 
ers must  necessarily  continue,  and  not  until 
It  Is  reached  can  the  liability  of  the  new 
company  begin.  Where,  as  the  law  coi^em- 
plates  may  be  done,  and  as  is  usually  the 
case,  the  purchasers,  In  forming  the  new  cor- 
poration, associate  with  themselves  other 
persons,  who  will  not  be  Interested  In  the 
affairs  of  the  railroad  until  the  company  Is 
duly  organized,  and  who  before  that  time 
can  have  no  voice  In  the  management  of  the 
buBlness,  It  would  be  manifestly  unjust  to 
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bold  them  resiKHiilble  for  the  consequencec 
«£  the  negligence  or  mismanageineiit  of  the 
original  purckuers  before  complete  organiza- 
tion took  place,  and  possession  and  control 
«tf  the  raihroad  could  be  surrendered  to  tbe 
«acporatlon.  It  certainly  cannot  be  seriously 
contended  that  the  general  assembly  erer 
contemplated  such  a  result 

Applying  what  is  above  said  to  the  facts 
4»C  the  case  in  hand.  It  foUowa  that  oil  the 
18th  of  October,  1886.  the  Albany  &  Northern 
Hallway  Company  was  not  in  existence  as  a 
duly-organized  corporation.  It  did  not  ac- 
ttally  become  such  until  the  Ist  of  NoTem- 
tm  of  that  year.  It  therefore  neither  had  nor 
could  have,  prior  to  that  .date,  a  servant  or 
^nployft;  and  consequentiy  the  plalntllTs  al- 
legatiomi  that  he  was  on  October  18th  Injure 
«d  while  In  the  employment  of  this  company, 
and  that  his  injuries  were  caused  by  the  neg- 
llsence  of  an  engineer  In  Its  service,  were  not 
established.  This  being  so,  there  was  no  er- 
mr  In  directing  a  verdict  In  favor  of  the  de- 
fendant; for  the  plaintiff  did  not.  as  It  was 
Incumbent  upon  him  to  do,  prove  his  case  as 
laid.  He  was  at  that  time,  under  the  facts 
In  evidence,  the  employ^  of  the  purcbasers  of 
the  property  and  franchises  of  tbe  old  Al- 
tiany,  Florida  &  Northern  Railroad  Com- 
pany, and  this  fact  precluded  tbe  possibility 
of  <a  lawful  recovery  a^nst  the  defendant 
corporation.  See,  In  this  connection.  Railroad 
<!a  T.  Bulce,  8S  Oa.  180,  14  S.  E.  205,  and 
Bailroad  Co.  v.  Strauss  (Ga.)  35  B.  E.  832. 
Judgment  afilrmed.  All  the  justices  concur- 
ttng,  except  FISH,  J.,  absent  on  account  of 
clckneaa. 


STATE  V.  HILL, 
^apreme  Court  of  North  Carolina.   Jane  14, 
1800.) 

-dlT  ORDINAKCE— REASONABLENESS— SOAV- 

ENQBKS. 

A  c\ty  ordinance  providlag  that  all  acav- 
-cnxrr  v6r\t  of  the  city  sliall  be  done  by  licensed 
•caveDfrers,  fixiug  the  time  when  closets  must 
lie  ctt'HiMfl  and  tlie  chaifres  for  clenning  them, 
and  Rivtni;  the  board  of  health  power  to  decide 
wbo  are  competent  bidders  for  this  work,  is  in 
derogntioD  of  common  right,  and.  in  the  ab- 
sence of  a  showing  that  it  is  reasnnabl}-  neces- 
sary and  just,  must  lie  held  ioTalid  so  far  as 
it  applies  to  a  defendant  prosecuted  under  It 
■for  (;Ienning  a  closet  without  a  licmae  as  a 
•ca  Tender. 

Clark  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  superior  court,  New  Hanover 
county;  Bryan.  Judge. 

Fred  liill  was  convicted  of  violation  of  a 
dty  ordinance,  and  he  appeals.  Reversed. 

L.  V.  Grady,  for  appellant  The  Attorney 
■General,  for  the  State. 

DOUGLAS,  J.  This  iB  a  criminal  action 
4Hrlg[ually  begun  in  the  mayor's  court  of  the 
dty  of  Wilmington,  wherein  the  defendant 
la  charged  with  doing  "scavenger  work  for 
pay  at  the  surface  tdoset  of  W.  S.  Royster 


without  having  license  to  do  such  scs 
ger  work,  and  not  being  employed  by 
licensed  scavenger  of  the  city"  of  Wlln 
ton.  The  closet  Is  thereafter  referred  t 
beloBfrlng  to  Nlestle.  The  foUowIug  art 
admitted  facts:  That  In  January,  1809 
defendant  made  a  contract  with  WU 
Nieatle  to  do  his  scavenger  work  for 
term  of  one  year  by  cleaning  the  clost 
his  store  once  a  week,  aad  that  at  bis 
dence  once  every  two  weeks;  that  he 
to  receive  15  cents  each  time  for  clea 
the  store  closet  and  25  cents  for  the 
dence  closet;  that  he  continued  to  do 
work  without  license,  after  the  paasag 
the  ordinance,  and  that  when  the  con 
was  made  no  license  was  required,  and 
one  was  at  liberty  to  contract  for  such  v 
The  city  ordinance  was  Introduced  pr< 
Ing  that  tbe  city  shall  be  divided  Into  i 
sanitary  districts;  that  "persons  propc 
to  do  scavenger  work  of  one  or  more 
tricts  shall  submit  bids  for  doing  the  i 
for  a  term  of  one  year";  that  **the  boai 
health  may  refuse  any  and  all  bids  for  i 
enger  work,  and  shall  have  power  to  d< 
who  are  competent  bidders";  that  In  cai 
disagreement  between  the  owner  or  * 
pant  and  the  scavenger  as  to  tbe  work 
Ing  been  properly  done,  the  question  i 
be  referred  to  the  aaperintendent  of  hei 
that  "all  closets  must,  be  cleaned  at  1 
once  a  month,  and  more  frequently  11 
dered  by  the  superintendent  of  health**; 
"tbe  charges  for  cleaning  closets  sbal 
governed  by  the  previous  going  rates, 
shall  not  exceed  tweqty-five  cents  per  c 
In  the  First,  Second.  Seventh,  and  Eij 
and  In  the  Third.  Fourth,  Fifth,  and  E 
districts  east  of  Tenth  street,  and  shall 
exceed  fifty  cents  in  the  Tbli^  Fourth. 
Sixth  districts  west  of  Tenth  Btt«et'*  V 
Slocum  testified  for  the  state  as  foil 
"1  am  the  regular  licensed  scavenger  foi 
city  of  Wilmington,  and  the  defendant 
not  working  under  me  at  the  time  be 
charged  with  doing  scavenger  work  wit 
license.  I  am  the  only  licensed  wave 
In  the  city  of  Wilmington.  I  do  not  ret 
any  pay  from  the  city  of  Wilmington  foi 
work.  I  collect  of  the  parties  for  whc 
do  scavenger  work.  I  have  K  done, 
pay  a  certain  per  cent  of  the  proceed 
such  work  for  same.  I  do  not  know  i 
per  cent  I  pay.  Do  not  know  whether  I 
10  per  cent,  23  per  cent,  or  SO  per  < 
There  are  no  public  sewera  In  the  cit; 
Wilmington.'*  It  does  not  appear  what  ^ 
the  charges  of  tbe  city  scavenger,  but 
presume  they  were  the  full  amounts  alio* 
as  our  attention  has  not  been  called  to 
Instance  where  a  municipal  contractor  1 
ing  an  exclusive  privilege  has  charged 
than  the  maximum  allowed  by  bis  conti 
We  do  not  say  that  ttiere  are  no  such  ci 
but  their  whereabouts  are  unknown  to 
The  real  point  In  tbe  case  is  not  very  cle 
presented  by  the  prayer  for  Instmctlon, 
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7  ftppears  from  the  case  Itself.  The 

is  not  charged  with  carrying  on  the 
I  of  a  public  scaveDger,  but  simply 
lug  the  work  for  one  man;  and  It  is 
3  Id  the  argument  that  the  effect  of 
□ance  would  be  to  prevent  the  owner 

from  removing  tho  refuse  from  his 
^mlses.  This  Is  clearly  an  Interfer- 
th  a  natural  right,  and,  white  this 

allowable  on  the  gi'ound  of  public 
y,  some  such  necessity  must  appear, 

ordinance  must  be  reasonable  in  Its 
ns.  State  t.  HIggs  (N.  C;  at  this 
}  S.  E.  473;  1  Dill.  Mun.  Corp.  (4th 
2  Viooa.  Nuis.  (3d  Ed.)  {  745; 
Etc..  T.  Eedecke,  49  Md.  217.  Is  the 
::e  under  consideration  reasonable  In 
islons,  or  Just  in  Its  results?  We  are 
Dd  to  think  that  It  Is  not.  It  takes 
'om  the  citizen  a  natural  and  a  nee- 
[ght  without  apparent  necessity,  and 
tes  nothing  adequate  to  take  Its 
The  owner  cannot  clran  his  own 
H,  no  matter  how  filthy  ihey  may  be- 
jid  the  public  scavenger  cannot  be 

0  clean  them  oftener  than  once  a 
witnout  an  order  from  the  superia- 
of  health.   This  case  does  not  ques- 
rlght  of  the  city  to  clean  all  closets, 

tve  them  cleaned  or  kept  clean;  but 
ves  the  rlfcht  of  the  owner  himself 

1  up.  If  tho  ordIr..ince  has  that  ef- 
ad  the  state  claims  that  It  has  such 
t,— then  It  is  void,  at  least  pro  tanta 
particular  the  effect  of  the  ordlnantw 

0  keep  the  city  clean,  but  rather  to 
dirty,,  for  the  time  being.  It  is  a 
of  common  knowledge  that  refuse 
quickly  decays  during  the  summer 

and  It  can  scarcely  be  contended 
irely  a  monthly  cleaning  is  suftlclent 

a  closet  In  a  healthy  condition  In  a 
limate.  Are  the  rates  allowed  to  the 
scavenger  ressonable?  If  the  ordl- 
7ere  otherwise  valid,  we  would  hesl- 
Interfere  with  It  on  this  ground  alone, 

do  not  decide  It  as  a  matter  of  law; 
us  It  seems  questionable.  What  Is 
}y  the  words  In  section  7  Of  the  ordl- 
"shalt  be  governed  by  the  previous 
ites,"  is  unknown  to  us,  and  we  have 

1  favored  with  any  explanation  either 
ecord  or  the  argument  We  assume 
e  acavoiger  would  be  entitled  to 
2S  or  50  cents,  as  the  case  might  bet 
1  time  a  closet  was  cleaned.  The  re- 
Nlestle  would  be  that  to  have  his 
jne  by  the  city  scavenger  would  cost 
least  910.60,  and  possibly  $39,  accord- 
bis  location.  It  Is  now  costing  him 
private  contract.  The  result  of  the 
ce  would  be  that  any  one  who  lived 
lumblest  cabin  In  the  furthest  comer 
city  would  be  compelled  to  pay  at 
1  a  year  for  the  privilege  of  having 
,  and  much  more  if  he  wished  to  keep 

decent  condition.  No  matter  bow 
be  may  be,  or  how  willing  to  do  the 


most  menial  labor,  h«  would  be  compelled 
to  employ  the  city  contractor  to  clean  his 
own  premises,  and,  of  course,  to  pay  htm  at 
the  contract  rates.  As  bearing  somewhat  on 
the  rate  of  compensation,  we  are  Informed 
that  the  city  of  Raleigh  charges  a  license  tax 
of  one  dollar  per  year  for  each  surface  closet, 
and  keeps  it  clean  without  further  expense 
to  the  owner.  We  do  not  know  the  relative 
expense  of  performing  such  duties  In  Raleigh 
and  in  Wilmington,  nor  Is  It  within  our  prov- 
ince to  inquire,  but  such  gross  disparity 
might  well  be  questioned  on  the  frround  of 
fairness  or  necessity.  In  the  case  at  bar  the 
defendant  could  not  have  obtained  a  license, 
erva  If  he  had  applied  for  one,  as  the  city 
was  all  under  contract  Had  It  not  been, 
be  would  not  have  been  licensed  as  a  scav- 
enger unless  he  had  bid  for  an  entire  district 
Even  then  he  had  no  assurance  of  obtaining 
It.  no  matter  how  low  be  bid,  as  the  board 
Of  health  retained  the  right  to  refuse  any 
and  all  bids,  and  to  "decide  who  are  compe- 
tent bidders."  The  public  scavenger  was 
not  required  to  do  any  special  duty,  or  to 
perform  his  duty  In  a  special  mamer.  He 
was  not  required  to  use  carts  or  Implements 
of  any  special  kind,  or  to  use  any  special 
precautions  either  for  cleanltneis  or  disinfec- 
tion. As  far  as  we  can  see  from  the  record, 
the  defendant  was  fully  as  vrell  equipped  for 
such  work  as  the  el^  scavengter  himself, 
who,  Indeed,  does  not  appear  to  have  per- 
formed any  personal  duties  other  than  per- 
haps making  certain  reports,  or  possibly  sup- 
erlntendti^  those  who  were  working  for  him 
on  shares. 

We  will  briefly  examine  the  authorities  that 
have  been  cited  In  support  of  the  eontentloo 
of  the  state,  none  of  which  are  strictly  appli- 
cable In  our  view  of  the  case.  In  State  v. 
Hord.  122  N.  C.  1002.  29  S.  E.  952.  the  court 
says,  on  page  1094, 122  N.  C  end  page  953,  29 
S.  E.:  "Of  that  the  commissioner  a,  the  local 
legislature,  are  the  sole  Judges,  unless  their 
ordinance  Is  nnreasociable."  Hill  v.  City  of 
Charlotte,  72  N.  O.  55.  simply  holds  ttfat  a 
municipal  corporation  is  not  liable  to  an  ac- 
tion for  damages  In  the  exercise  of  discretion- 
ary powers.  In  Re  Vandlne,  6  Pick.  187, 
while  the  court  recognized  the  power  of  the 
city  to  require  public  scavengers  to  take  out 
a  license.  It  held  that  the  ordinance  must  be 
reasonable.  It  says,  on  page  191;  "To  ar- 
rive at  a  correct  conclusion  whether  the  by- 
law be  reasonable  or  not,  regard  must  be  had 
to  Its  object  and  necessity."  And  again,  on 
page  192:  "We  are  all  satisfied  that  the  law 
Is  reasonable,  and  not  only  within  the  power 
of  the  government  to  prescribe,  but  well 
adapted  to  preserve  the  health  of  the  city." 
In  Com.  V.  Stodder,  2  Gush.  6C2.  the  court 
says,  on  page  671:  "We  cannot  doubt  that 
a  by-law  reasonably  regulating  the  use  of 
the  public  streets  of  the  city  •  *  •  would 
be  valid  and  legal."  It  then  concludes,  on 
page  570,  as  follows:  "A  by-law  to  that  ef- 
fect it  an  unnecessary  restraint  iqun  the  bosi- 
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ness  of  tbose  carrying  passengers  for  hire, 
and  not  binding  up<Mi  Inbabltants  of  other 
towns.  For  this  reason  the  by-law  must  be 
held  Inralid  aa  respects  the  defendant"  The 
case  of  Boehm  t.  Mayor,  etc.,  61  Md.  259, 
which  at  first  glance  seems  to  fit  oar  case, 
has  really  no  direct  bearing.  There  the  ac- 
tion was  brought  by  a  public  scavenger  to  re- 
cover  from  the  mayor  and  city  council  of 
Baltimore  damages  alleged  to  have  resulted 
from  their  wrongful  act  In  suspending  and 
revoking  his  license.  The  court  held  that  the 
dty  had  the  power  to  pass  reasonable  by- 
laws requiring  a  license  from  a  public  scav- 
enger, and  requiring  all  refuse  matter  to  be 
carried  off  In  carts  of  a  certain  character; 
that  such  by-laws  were  reasonable,  and  that 
the  plaintiff  could  not  recover  damages  for 
the  revocation  of  his  license.  The  court,  In 
Its  opinion,  distinguishes  this  case  from  that 
of  Mayor,  etc.,  v.  Radeclce,  49  Md.  217,  In 
which  certain  ordinances  of  the  city  of  Bal- 
timore were  held  onreasonable  and  Invalid. 
In  City  of  Louisville  v.  Wlble,  84  Ky.  290,  1 
8.  W.  605,  the  court  held  that  the  city  could 
not,  upon  Its  mere  caprice,  or  to  gain  a  pe- 
cuniary advantage,  violate  a  contract  which 
It  bad  made  npcm  a  valuable  consIderatlMi 
with  an  Individual,  whereby  It  granted  to  him 
the  ezcloBlve  right  for  five  years  to  the  use 
of  Its  streets  for  the  purpose  of  removing  the 
bodies  of  all  dead  animals  from  its  streets, 
alleys,  etc.  The  second  headnote  of  that 
case  Is  as  follows:  "The  exclusive  privilege 
of  hauling  the  bodies  of  dead  animals  out  of 
a  dty  along  Its  streets,  having  been  granted 
by  the  city  to  an  Individual,  others  cannot  be 
allowed  to  buy  up  such  dead  animals,  and 
haul  them  out  along  the  streets,  although 
the  original  owners  have  the  privilege  of  thus 
removing  them,"  That  case  does  not  appear 
to  be  an  authority  against  the  right  of  the 
owner  to  remove  refuse  from  his  own  prem- 
ises. The  Slaugbter-House  Cases,  16  WalL 
36,  21  L.  Ed.  804,  cUscuss  at  great  length  and 
with  great  ability  the  question  of  mont^oly 
under  the  fourteenth  amendment  to  the  con- 
stitution of  the  United  States,  but  they  do 
not  appear  to  us  to  directly  affect  the  princi- 
ple now  under  consideration;  that  Is,  the 
necessity  and  reastmableness  of  the  ordinance. 
We  are  not  disposed  to  question  the  law  as 
laid  down  In'l  DHL  Mun.  Corp.  I  144,  as  to 
the  duty  and  power  of  a  municipal  corpc^a- 
tlon  to  preserve  the  public  health  and  safety, 
but  by  lawful  means,  and  In  subordination  to 
the  principles  enunciated  by  the  same  author 
In  sections  819-322,  826.  These  sections  ex- 
pressly lay  down  the  rale  that  all  ordinances* 
"must  be  reasonable  and  lawful;  must  not  be 
oppressive;  'must  be  Impartial,  fair,  and  gen- 
eral; and  must  not  contravene  common 
right"  But  one  dtatlon  remains  to  be  ex- 
amined,—that  of  Brodnax  t.  Groom,  64  N.  O. 
244.  The  subject-matter  of  that  decision 
was  an  act  of  the  legislature  providing  "that 
the  c<HnmisBl<merB  of  the  county  of  Bocklng- 
ham  be  and  they  are  h««by  aotborUed  to 


levy  and  collect  a  special  tax  for  the  purpose 
of  building  and  repairing  bridges  In  said 
county."  The  court  says,  on  page  249:  "Re- 
pairing and  building  bridges  Is  a  part  of  the 
necessary  expenses  of  a  county,  as  much  so 
as  keeping  the  roads  In  order,  or  making  new 
roads.  So  the  case  before  us  la  within  tbe 
powec  of  the  county  commissioners.  How 
can  this  court  undertake  to  control  Its  exer- 
cise? Can  we  say  such  a  bridge  does  not 
need  repairs;  or  that  in  building  a  new 
bridge  near  tbe  site  of  an  old  bridge  It  should 
be  erected  as  heretofore,  npon  posts,  so  as  to 
be  cheap,  but  warranted  to  last  for  some 
years;  or  that  It  Is  better  policy  to  locate  It 
a  mile  or  so  above,  where  the  banks  are  good 
abutments,  and  to  have  stone  plUars,  at  a 
heavier  outlay  at  the  start  but  such  as  will 
Insure  permanency,  and  be  cheaper  In  the 
long  run?"  This  language,  half  humorous 
and  half  sarcastic,  was  surely  never  Intended 
to  apply  to  tbe  constitutional  rights  of  the 
dtlzen,  which  are  not  held  at  the  pleasure  of 
a  board  of  aldermen,  or  even  of  the  legisla- 
ture. We  do  not  say  that  the  defendant  or 
even  the  owner  of  the  premises,  had  tbe  r'ztir 
to  clean  out  their  closets  in  a  manner  offen- 
sive to  their  neighbors,  or  detrimental  tn  th*» 
public  health  and  comfort  They  would  be 
subject  to  such  reasonable  regulations  as 
were  necessary  to  attain  these  ends.  Nor  do 
we  say  that  the  dty  might  not  nnder  reason- 
able regulations,  require  any  one  to  take  out 
license  before  acting  as  a  public  scavenger, 
or  even  do  the  work  through  Its  own  officers. 
Such  cases  are  not  before  ns.  We  are  cou- 
stxalned  to  say  that  the  ordinance,  construed 
as  It  appears  to  na,  Is  not  shown  to  be  rea- 
sonable, necessary,  or  just;  and  therefore, 
being  In  derogation  of  o(»nmon  right  must 
be  held  Invalid  In  its  appUcatI<n  to  the  caae 
at  bar.  Btror. 

GLABK,  J.  (dissenting).  One  of  the  most 
urgent  causes  for  the  Institution  of  munic- 
ipal govemmrat  Is  the  conservation  of  pub- 
lic health,  and  no  duty  more  Important  Is 
confided  to  municipal  bodies.  The  nature  of 
the  ordinances  they  shall  adopt  for  that  pur- 
pose Is  a  matter  for  their  discretion,  subject 
to  change  by  the  election  of  a  new  board, 
and  not  reviewable  by  the  courts  unless  the 
ordinance  Is  unreasonable.  When  [>eople  as- 
semble In  towns,  matters  of  sanitation  which 
are  left  to  each  one's  own  judgment  in  the 
country  become  a  matter  of  public  concern. 
It  Is  a  matter  of  common  observation  that  in 
this  matter  of  cleaning  out  water-closeto, 
cesspools,  and  sinks.  If  it  is  left  to  each  house- 
holder, some  win  be  guilty  of  neglect  to  the 
great  discomfort  of  their  neighbors,  and 
often  to  the  detriment  of  the  public  health. 
Hence  It  has  always  been  recognised  that  the 
regulation  of  that  matter  rested  with  the 
municipal  authorities.  Code,  {  3802,  confers 
on  towns  and  cities  the  power  "to  pass  laws 
for  abolishing  or  preventing  nuisances  and 
iveservlng  the  health  of  tiie  dtliena,**  and 
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hods  they  shall  adopt  are  left  (ex- 
cases  of  abuse)  to  the  "local  leglsla- 
be  municipal  body.  State  t.  Hord, 
1092.  29  8.  B.  952;  Hill  7.  City  of 
e,  72  N.  G.  SS.  Tlie  latter  case  says 
ithlng  can  be  clearer  tban  that  It  is 
Irely  to  those  authorities  to  deter^ 
tiat  ordinances  are  proper  fw  those 
I."  In  tbls  matter  of  the  best  metb- 
irlng  the  scavenger  work  of  the  city 
Bd  it  may  be  that,  If  It  were  for  tbfs 
t  decide,  I  should  agree  wltb  the 
'  that  the  best  method  Is  to  have  It 
ectly  by  the  dty  through  Its  officers 
iloyte.  Such  is  certainly  the  manl- 
dency  of  the  age  as  to  all  matters 
clpal  Interest,  Including  the  furnish- 
light,  water,  sewerage,  street  cars, 
like.  But  It  Is  not  a  matter  commlt- 
I,  but  to  the  people  of  each  town  and 

determine  throogh  Its  local  board, 
ay  town,  as  In  the  present  Instance, 
that  tile  scsTenger  business,  whose 
egulatipn  Is  of  the  highest  local  Im- 
!,  should  be  performed  by  licensed 
Hs,  giving  bond  for  the  faithful  per- 
e     their  duties,  and  under  snpervl* 

the  city  health  officers,  tiiere  has 
■•  reason  shown  why  It  cannot  be 
?here  are  ample  auth(H4tie«  to  that 
tn  Re  Vandlne,  6  Pick.  187,  as  far 

182e^  It  was  held  that  a  by-law  of 
of  Boston  forbidding  any  one  to  re- 
Eht  son.  etc.,  unless  duly  licensed  by 
,  was  valid,  though  the  court  there 
.  In  their  own  Judgment  ft  would  be 

the  city  would  have  the  work  done 
by  Its  own  employte  than  through 
ors.  Tbls  was  dted  and  approved 
T.  Stodder,  2  Cnsh.  668.  In  Boehm 
r.  etc.,  61  Md.  258.  It  was  held  that 
lance  that  "no  person  shall  remove 
tents  of  any  privy,  well, '  or  sink 
the  limits  ct  the  city  without  bav- 

obtalned  a  license  so  to  do."  was  a 
dinance  under  the  power  "to  pre- 
e  health  ot  the  dty,  and  to  prevent 
ove  nuisances**;  thus  coming  within 
r  letter  of  our  Code  (section  8802) 
ordinance  of  the  city  of  Wilmington, 
tier  late  case— GI^  of  Louisville  v. 
t4  Ky.  280.  1  S.  W.  605-lt  Is  held 

city  csn  have  such  or  similar  work 

contractors,  and  that  it  la  no  objec- 
he  validity  of  the  contract  If  there  Is 
B  contractor.    The  above  doctrines 

down  as  well-settled  law.  1  Dill, 
irp.  I  144,  note;  Id.  S  668.  and  notes, 
held  in  the  BUughter-House  Cases, 

86.  21  li.  Ed.  8M  (which  is  a  thor- 
icuBslon  of  the  proposition),  that  con- 
'.  thla  general  nature  are  not  Invalid 
fclusive,  becanse  they  are  made  In 
ation  of  public  services;  but  In  this 
,  however,  there  Is  no  ezcltulve  eaa- 
rhe  ordinance  requires  advertlse- 
or  bids,  tme  contractor  at  least  for 
the  eight  districts,  bonds  to  be  given 


for  discharge  of  dn^,  supervision  bx  the 
health  officer,  and  power  reserved  to  the  dty 
to  cancel  and  revoke  any  contract  at  will, 
each  contract  to  be  renewed  annual^.  The 
dty's  interest  is  fully  safeguarded.  It  Is 
purely  Incidental  that  one  man  has  takm  all 
the  contracts,  and  his  doing  so  in  no  wise  In- 
validates the  ordinance.  The  power  being 
clearly  in  the  municipal  body  to  regulate 
the  scavenger  work  of  the  dty,  whether  the 
method  shall  be  directly  by  the  city  or  by 
contract  under  the  license  system.  Is  for 
them  to  dedde  This  court  cannot  review 
thdr  discretion.  This  Is  stated  In  ever- 
memorable  wcffds  by  Pearson,  C.  J.,  In  Brod- 
nax  V.  Groom,  64  N,  G,  at  page  2B<K 

MONTGOMBBT,  J.,  also  dissents. 


STATBl  V.  MORRISON. 
(Supreme  Court  of  North  Carollns.  June  8. 

1800.) 

LICENSES— SALE    OP   ORGANS    AND  FIANdS— 
PROSBCUTIONS— BURDEN  OF  PROOF. 

1.  Under  Laws  1899,  c.  11,  S  27,  proTiding 
that  every  person  or  corporation  engaged  Id 
the  business  of  selling  pianos  and  Organs  shall, 
before  selUng  or  offering  to  sell,  pay  to  the  sher- 
iff or  tax  collector  a  tax  of  $10,  and  obtain  a 
license  which  shall  operate  one  year  from  its 
date,  snd  all  licenses  shall  be  conntersigned  by 
the  register  of  deeds,  and  shall  not  be  valid 
aniess  so  coanteraig^ed,  the  iBsnaoce  of  a  li- 
cense to  a  corporation  having  several  agents 
and  employes  traveling  and  selling  organs  un- 
der that  one  license  does  not  protect  all  of 
them,  but  authorixes  sales  only  by  the  agent 
to  whom  the  license  is  intrusted,  and  who  has 
possession  thereof. 

2.  Where,  in  a  prosecution  for  selling  a  cer< 
tain  class  of  merchandise  without  a  license, 
which  the  law  provides  the  seller  shall  not  sell 
without  a  license,  it  appears  that  a  license 
was  issued  to  defendant's  employer,  which 
would. authorize  sales  by  only  that  one  of  the 
employer's  agents  having  possession  of  the 
license,  the  burden  is  on  defendant  to  show 
that  he  has  possession  of  the  license,  since 
knowledge  of  snch  fact  lies  peculiarly  within 
his  own  knowledge. 

Appeal  from  superior  court  Lincoln  county; 
Allen,  Judge. 

R.  J.  Morrison  was  Indicted  for  engaging  In 
the  business  of  Belling  pianos  and  organs 
without  a  license.  From  a  Judgment  in  fa- 
VOT  Of  defendant  entered  on  a  special  verdict, 
the  state  appeals.  Reversed. 

D.  W.  Robinson  and  Brown  Shepherd,  for 
the  State.  Jtmes  &  Tlllett,  for  appellee. 

dJlRK,  J.  Section  2T,  c.  11,  Iaws  1888, 
requires  that  every  person  or  corporation  en- 
gaged "in  the  bnslneBs  of  sdllng  pianos  or 
organs  by  sample,  list  or  otherwise  in  tbls 
state,  shall  before  selling  or  offering  to  sell 
any  such  Instrummt.  pay  to  the  sheriff  or  tax 
collector  a  tax  of  ten  dollars  on  each  brand 
asA  obtain  a  license  which  shall  operate  one 
year  from  its  date,  and  all  Ileuses  provided 
for  In  tbls  section  shall  be  countersigned  by 
the  register  of  deeds  and  shall  not  be  valid 
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onlesa  so  coimtendgiied."  Tbe  defendant  Is 
Indicted  for  engaging  In  the  business  of  sell- 
ing pianos  and  organs  In  Lincoln  county  with- 
out license.  It  Is  found  by  the  special  Tcr- 
dict  that  E.  M.  Andrews  &  Co.,  a  corporation 
having  Its  principal  place  of  business  In  Meck- 
lenburg, upon  payment  of  $10  obtained  a  li- 
cense from  the  sheriff  of  that  county  under 
the  above  section;  that  It  bad  several  agents 
and  employes  traveling  and  selling  organs  by 
sample  tmder  that  one  license;  that  the  de- 
fendant sold  OTgans  in  Lincoln  as  one  of  the 
agents  of  aforesaid  corporation;  that  no  li- 
cense had  been  Issued  to  blm.  It  Is  not 
found,  nor.  Indeed,  Is  it  contended,  that  the 
defendant  bad  In  possession  the  license  Is- 
sued to  said  corporation.  If  he  had,  that  was 
a  matter  of  defense,  to  be  shown  In  evidence, 
and  found  as  a  fact.  State  v.  Smith,  117  N. 
C.  809.  23  S.  B.  449;  Cook  v.  Qulrkln,  119  N. 
0.  13,  25  S.  E.  715,  and  cases  cited.  The  sole 
question  arising  upoD  the  spedftl  verdict  Is 
whether  such  license  protects  only  the  person 
or  agent  who  has  It  In  possession,  or  an  un- 
limited number  of  agents.  Among  the  rules 
for  the  construction  of  an  act.  If  of  doubtful 
meaning,  Is  that  tbe  intent  muat  govern,  If  It 
can  be  ascMtalned,  and  a  reasonable  constrnc- 
tlm  must  be  placed  upon  the  statute;  taking 
It  in  connection  with  the  other  provisions 
with  which  It  Is  associated,  and  the  previous 
law. 

■  1.  The  requirement  that  the  license  must 
be  signed  by  the  sheriff  and  countersigned  by 
the  roister  of  deeds,  and  the  fact  that  when 
thus  authenticated  the  licensee  shall  be  able 
to  sell  anywhere  In  the  97  counties  of  tbe 
state,  would  Indicate  that  the  license  shall 
protect  only  the  agent  who  at  the  time  has  It 
In  possession.  If  this  w«e  not  so,  why  re- 
quire signing  and  countersigning,  and  why 
the  absmce  of  provisions  for  certifying  dupli- 
cates or  copies?  Shall  the  sheriffs  of  each 
of  tbe  other  counties  be  held  off  by  tbe  simple 
statement  of  any  one  selling  pianos  and  or- 
gans that  he  Is  agent  for  a  corporation  which 
has  paid  $10  to  some  sheriff.  In  perhaps  a 
distant  county,  and  gotten  his  license?  If  the 
license  Is  good  without  producing  It,  then 
every  sheriff  must  take  the  word  of  any  sales- 
man who  s^s  that  his  principal  has  gotten 
his  license  In  some  other  county,  or  run  the 
risk  of  an  action  for  false  Imprisonment  or 
illegal  arrest.  Is  that  a  reasonable  constmc- 
tlon  of  the  law? 

2.  Construed  by  tbe  context,  section  26  (the 
section  Just  before  this)  requires  a  license  for 
selling  sewing  machines  (in  whlcb  there  Is 
possibly  less  profit,  because  more  competition) 
to  be  Issued  by  the  state  treasurer.  For  that 
the  sum  of  $350  Is  required,  and  there  is  ac- 
cordingly a  provision  that  the  licensee  "shall 
have  power  to  employ  an  unlimited  number 
of  agents  to  sell"  under  his  license,  and  that 
the  treasurer  shall  Issue  duplicate  ooplea  of 
the  license  upon  payment  of  50  cents  eac]i. 
The  absence  of  these  two  provisions  In  sec- 
tloQ  27,  and  flie  exaction  of  only  $10  Instead 


of  $350,  Is  convfatdng  proof  that  tbe  leg 
latlve  Intent  was  that  the  latter  license  sho* 
auth(Hrize  no  agent  to  sell,  other  than  tbe  o 
having  It  In  possession.  There  Is  nothing 
Indicate  that  the  legi^ture  meant  to  6 
criminate  against  useful  sewing  aoachln 
and  In  favor  of  ornamental  pianos,  by  taxi 
the  business  of  selling  the  former  $350,  a 
the  latter  only  $10.  This  would  not  be  a  r 
scalable  construction  of  the  statute. 

8.  Tbe  former  law  (Laws  1895,  c.  116, 1 1 
required  a  tax  of  $250  for  license  to  i 
pianos  and  organs.  Tbe  reduction  to  $10  v 
made  by  the  act  of  1897,  c.  168,  {  26;  a 
though  the  public  treasurer  was  to  laaoe  i 
license,  there  was  a  signlllcant  absence  of  i 
thorlty  to  licensee  to  employ  an  unUmli 
nnmber  of  agents,  and  for  Issue  to  him 
certified  copies  of  the  license,  whlcb  tben. 
now,  appears  In  the  section  (23)  Just  bef 
H,  and  which  exacts  a  license  tax  of  $350 
the  kindred  and  hardly  nwre  profitable  bi 
ness  of  selling  sewing  machines.  The«e  t 
sections  as  to  licenses  for  selling  sewing  i 
chines  and  for  selling  pianos  and  organs  i 
re-enacted  In  1899,  with  the  difference  a 
tiiat  In  the  latter  sectloiv  the  Uceskse  Is  to 
Issued  by  the  sheriff  Instead  of  the  state  tre 
orer. 

For  these  reasoos,  we  must  think  that  < 
legisIatlTe  intent  was  that  the  $10  license  i 
thorlzes  ovij  the  person  having  It  In  poss 
slon  to  sell  under  It  Socb  has  always  bt 
tbe  policy  of  tbe  law,  except  when  the  st 
nte  authorized  the  issuance  of  certified  do] 
cates  or  copies  of  tbe  Ucenae.  Lewis  t.  I 
gar.  SI  N.  G.  16;  State  v.  Smith,  03  N. 
616;  SUte  r.  RhyM^  119  N.  0.  9()6,  26  & 
12a  Tbe  statutes  were  possibly  more 
pllclt  In  those  cases,  but  they  serve  to  sb 
the  settled  policy  of  tbe  law  In  these  laatK 
Upon  the  special  verdict,  the  court  sboi 
have  adjodffed  the  defendSBt  guilty.  ] 
versed. 


MOTT  T.  OOMMISSIONBRS  OF  TGRSTi 
OOUNTT. 

(Supreme  Court  of 'North  CaroUna.  Jans 

1900.) 

SUPERIOR  COtTRTS  —  CONSTITDTIONAT*  JOB 
DICTION  — STATUTE  TRANSFERRING  JUR 
DICTION  —  INVAl^IDITY  —  8UPRBMB  COt 
GRAND  JURT  —  COUNTT  COMMISSIOMERI 
UANDAMUS— SOLICITOR  OF  8UPBB10R  COD 
—INTEREST— PARTY. 

1.  Const,  art  4.  K  2.  8.  27,  establish  a 

Jirpme  court,  superior  courts,  and  courts 
ustices  of  the  peace,  and  defloe  the  Jurisdict 
of  all  bat  superior  courts.  Sections  10,  11. 
require  the  state  to  be  divided  into  judi< 
disti-Icts,  provide  that  a  superior  court  shall 
held  In  each  county  at  least  twice  a  year, 
quire  the  rotation  of  district  judges  Id  the  ho 
ing  of  soperior  courts,  and  provide  that  st 
courts  Bhall  be  at  all  times  open  for  all  buBin< 
within  their  jurisdiction,  etc.  Acts  1899. 
871,  creates  criminal  courts  for  certain  rot 
ties,  transferring  to  them  the  original  jorisd 
tion  of  superior  courts  fa  such  matters, 
the  adoption  of  the  eoostltntlon  the  super 
courts  were  In  existence  with  full  original  crl 
laal  JnrisdlcUon.  BM,  that  tbe  jnitadirtlaai 
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tfte  snpflrioF  ooart  wu  mch  u  vu  not  otli«r- 
w1b«  coDstitntionBlljr  allotted,  and  nch  ai  the 

superior  courts  exercised  at  the  adoption  of  the 
constitution,  snch  jurisdiction  being  given  a 
constitutional  character  by  the  cooatitutional 
rKognitloD  of  the  court*,  and  hence  that  Acts 
1880,  e.  371,  iofrincins  the  criminal  jurisdic- 
tion of  snch  courts,  was  unconstitutional  and 
Toid. 

2.  A  solicitor  of  a  superior  court  dnlr  entitled 
to  the  fees  and  emoluments  of  hia  office  has  a 
•officiant  Interest  therein  to  enable  him  to  main- 
tain mandsmus  to  compel  the  county  commis- 
sioners to  draw  a  grand  jury  for  such  court. 

Montgomery  and  CSariE,  J^,  dissenting. 

Appeal  from  superior  court,  Forsyth  coun- 
ty; Starbuck,  Judge. 

Mandamus  by  M.  L.  Mott,  aoUcltor  of  the 
Forsyth  county  superior  court,  against  the 
commissioners  of  Forsyth  county,  to  compel 
the  drawing  of  a  grand  jury  for  such  court. 
From  a  judgment  refusing  a  peremptory  writ, 
plaintiff  appeals.  Reversed. 

Holton  &  Alnander,  for  appellant  Olom 
tt  Manly,  for  appeltoea. 

FURCH£;3.  J.  It  Is  admitted  that  the  re- 
lator, Mott,  was  elected  solicitor  of  the  su- 
perior courts  of  the  Ninth  judicial  district  In 
November,  1896,  for  a  term  of  four  years, 
and  was  regularly  inducted  into  that  office; 
diat  said  term  of  office  has  not  expired;  and 
that  the  county  of  Forsyth  Is  one  of  the  coun- 
ties composing  the  Ninth  judicial  district 
It  li  also  alleged  and  admitted  that  the  de- 
fendants are  the  county  commissi  oners  of 
Forsyth  county,  and  that  ihey  have  not 
drawn  a  grand  jury  for  the  superior  court  of 
that  county  since  February,  1800;  and,  while 
they  say  that  the  plaintiff  never  demanded 
the  drawing  of  a  grand  Jury  for  the  superior 
court  they  do  not  say  that  they  would  have 
drawn  one  If  such  demand  had  been  made; 
and  In  fact  they  substantially  say  that  they 
would  not  have  done  so,  as  they  Justify  their 
action  In  not  drawing  said  Jury  under  chapter 
371,  Acts  1899,  and  that  this  act  justifies  them 
in  not  drawing  a  grand  Jury,  if  the  same  is 
constitutional;  and  as  it  was  not  expected 
that  they,  acting  in  this  respect  as  minis- 
terial officers,  should  pass  upon  its  consti- 
tutionality, they  were,  therefore,  not  to 
Uame  for  obeying  the  act  of  1800  until  It 
should  be  passed  upon  by  the  courts,  and  de- 
clared unconstltutionaL  While  It  is  contend- 
ed that  Mott  who  is  a  resident  and  citizen 
of  Wilkes  county,  is  not  the  proper  relator, 
the  main  and  Important  question  is  the  con- 
stitutionality of  the  act  of  ISUO.  This  Is  not 
only  an  Important  but  a  serious,  question, 
and  should  receive  a  careful  consideration; 
and.  after  It  has  received  this.  If  it  should 
plainly  ain>ear  to  be  unconstitutional.  It  will 
be  our  duty  to  so  declare,— that  Is,  If  we  shall 
find  that  the  provision  of  the  act  of  1899 
in  effect  abolishing  the  grand  Jury  of  the 
superior  court  In  Forsyth  county  Is  plainly  In 
coDfilct  with  the  constitution.  It  will  be  our 
duty  to  say  so.  Where  an  act  of  the  legislature 
Is  In  conflict  with  the  terms  of  the  constitu- 


tion, they  cannot  both  stand.  One  must  give 
way  to  the  other.  And,  as  the  constitution  li 
superior  to  the  legislative  act  the  latter  must 
give  way  to  tb#former.  "It  Is  a  proposition 
too  plain  to  be  contested  that  the  constitution 
controls  any  legislative  act  repugnant  to  It." 
Marbury  v.  Madison,  1  Cranch.  137.  2  L.  Ed. 
60.  But  we  do  not  think  It  necessary  at  this 
late  day  for  us  to  undertake  to  esCabllsb  the 
propositi<m  that  the  constitution  Is  superior 
to  ordinary  legislative  acts,  and  that  when 
they  conflict  the  latter  must  yield  to  the  for- 
mer. Taking  this  to  be  conceded,  we  will 
proceed  to  the  consideration  of  the  constitu- 
tionality of  the  act  of  1800.  so  far  as  it  de- 
prives the  superior  court  of  Forsyth  county 
of  any  grand  jury,  and  if,  upon  this  exam- 
ination. It  shall  be  found  to  condict  with  the 
constitution,  the  act  must  give  way,  and  not 
the  constitution.  The  amended  constitution 
(article  4,  {  12)  authorizes  the  legislature  to 
establish  courts  inferior  to  the  supreme  court 
"so  far  as  the  same  may  be  done  without 
conflict  with  the  other  provisions  of  this 
constitution."  Bo  It  must  be  held  that  the 
act  of  1809  is  constitutional  so  far  as  It  does 
"not  conflict  with"  some  of  "the  other  pro- 
visions of  the  constitution";  but  If  It  con- 
flicts with  any  of  the  other  provisions  of  the 
constitution,  it  Is,  to  that  extent  nnconsti- 
tutionaL  In  considering  this  question  it  must 
be  understood  that  It  Is  not  the  constitution- 
ality or  unconstitutionality  of  the  criminal 
court  of  Forsyth  that  Is  being  considered, 
but  only  those  provisions  in  the  act  of  1809 
establishing  the  criminal  court  of  Forsyth 
and  other  counties  that  deprive  the  superior 
cotirt  of  Its  grand  Jury,  Is  that  part  of  said 
act  which  deprives  the  superior  court  of 
Forsyth  of  Its  grand  jury  In  conflict  with  any 
of  the  other  provisions  of  the  constitution? 
This  is  the  question.  The  constitution  (arti- 
cle 4,  9  2)  establishes  a  supreme  court  su- 
perior courts,  and  courts  of  justices  of  the 
peace.  Article  4>,  {  8,  defines  the  Jurisdiction 
of  the  supreme  court  and  article  4,  9  27, 
defines  the  Jurisdiction  of  courts  of  justices 
of  the  peace.  But  the  Jurisdiction  of  the  su- 
perior court  Is  nowhere  defined  In  the  con- 
stitution. Section  10  provides  for  the  dlvl- 
sioo  of  the  state  into  Judicial  districts,  for 
each  of  which  a  judge  shall  be  chosen,  "and 
there  shall  be  a  superior  court  held  In  each 
county  at  least  twice  In  each  year."  Section 
11  provides  that  "every  Judge  of  the  superior 
court  shall  reside  In  the  district  for  which  be 
is  elected.  The  Judges  shall  preside  In  the 
courts  of  the  different  districts  successively, 
but  no  judge  shall  hold  the  courts  In  the 
same  district  oftener  than  once  In  four  years," 
Section  18  prohibits  the  reduction  of  the  sal- 
aries of  judges  during  their  terms  of  office; 
and  section  22  provides  that  "the  superior 
courts  shall  be,  at  all  times,  open  for  tiie 
transaction  of  all  business  within  their  ju- 
risdiction, except  the  trial  of  Issues  of  fact 
requiring  jury,"  Thus  It  Is  seen  that  the  con- 
stitution establishes  superior  courts;  that  It 
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bu  proTliled  for  dividing  the  state  Into  Jodl- 
ttal  district!;  that  It  lia>  proTlded  that  eacb 
of  tben  dtotrtets  sball  hare  a  Judge,  and  that 
these  judges  shall  rotate,  an!  shall  not  hxM 
the  courts  of  the  same  district  oftener  than 
once  In  every  four  years;  that  they  shall 
iireslde  and  hold  a  superlw  court  la  each 
county  as  often  at  least  as  twice  a  year, 
and  that  the  superior  conrts  shall  at  all 
times  be  open  for  the  transactlni  of  all  busi- 
ness not  requiring  a  Jury.  These  are  con- 
stitutional reanlrements,  and  yet  the  ctmstl- 
tntlon  has  nowhwe  In  express  terms  given 
the  superior  courts  any  Jurisdiction.  While 
the  Jurisdiction  of  all  the  other  courts  are 
prescribed  and  d^ed,  not  a  word  is  said 
as  to  the  Jurisdiction  of  the  superior  courts. 
And  yet  we  know  that  they  have  a  Jurisdic- 
tion, well  known  and  understood  by  every 
lawyer,  rect^fnlzed  and  acted  iqwu  at  every 
term  of  the  superior  court  and  this  court. 
Indeed,  we  cannot  conceive  the  Idea  that  the 
conptltutiott  would  establish  sncb  courts  as 
superior  courts,  next  In  dignity  to  the  su- 
preme conrt,  and  leave  them  without  Juris- 
diction. Their  constitutional  Jnrtedlctlmi, 
then.  Is  to  be  found  to  Include  everything 
below  the  supreme  court  and  above  the  conrts 
of  Justices  of  the  peace.  These  courts  are 
established  by  the  constitution,  and  have 
their  constitutional  Jurisdiction  defined,  of 
which  they  cannot  be  deprived  by  the  legisla- 
ture. This,  we  think,  will  be  conceded.  But, 
as  there  Is  no  express  grant  of  Jurisdiction  to 
the  siqwrlor  courts  In  the  constitution.  It  re- 
mains to  be  'seen  what  tbeir  Jurisdiction  is. 
We  know  they  have  a  Jurisdiction,— that  is 
known  of  all  men,~and,  as  we  have  said, 
Is  constantly  acted  upon  by  this  court  How 
did  they  get  this  Jurisdiction?  If  we  can 
determine  this,  then  we  are  In  a  position  to 
ascertain  and  determine  what  It  Is,  as  the 
same  reason  that  gives  these  conrts  their 
Jurlsdlctltm  will  determine  what  that  Juris- 
diction Is.  This  Jurisdiction  Is  to  be  found 
in  the  tact  that  these  courts— superior  courto 
—are  not  creatures  of  the  constitution,  but 
adoptions  of  the  constltntltm.  The  consti- 
tution found  them  here,  established  Institu- 
tions, with  their  Jurisdiction  well  known  and 
established;  and  the  constitution,  not  wish- 
ing to  make  any  change  as  to  the  Jurisdle* 
tion  of  these  courts,  stanply  adopted  them  as 
they  were.  In  this  adoption  it  made  provi- 
sion for  the  holding  of  these  courts  by  pro- 
viding Judges  to  hold  them,  by  requiring  the 
Judges  to  reside  In  the  district  for  wblcb  they 
were  elected,  by  requliing  them  to  rotate, 
and  to  hold  at  least  two  terms  a  year  in  each 
county  In  the  state;  and  that  these  courts- 
superior  courts— should  at  all  times  be  open 
for  the  transaction  of  all  business  that  did 
not  require  the  Intervention  of  a  jury.  Yet 
not  a  word  Is  said  as  to  what  their  jurisdic- 
tion should  be.  They  were  to  do  business, 
because  these  courts  were  to  be  open  to  the 
tranuaction  of  all  business  that  did  not  re- 
quire a  Jury.   But  It  cannot  be  Inferred  from 


this  that  they  were  not  to  have  a  Jury,  bat 
the  Inferoice  la  otherwise,— that  ttiey  were  to 
do  business  at  term  time  where  the  cout 
had  a  Jury,— as  we  know  this  was  the  fact, 
as  the  terms  itf  these  courts  were  provided 
with  Judges.  We  say  these  courts— these  su- 
perior courts— were  here  before  the  constita- 
tlfm,  and  became  conatltntlonal  coorto  by 
adoption,  and  without  any  change  m  mod- 
ification as  to  Jurisdlctltm,— ft  part  ot  which 
was  a  ^and  Jury.  This  was  not  the  case 
with  the  o^er  conrts  established  by  the  con- 
stitution. There  were  changes  made  In  the 
Jurisdiction  of  each  of  the  other  courto  from 
what  they  were  at  the  time  of  adopting  the 
constitution.  This  made  It  necessary  to  de- 
fine their  Jurisdiction,  and  in  doing  tb\B  the 
Jurisdiction  of  the  superior  courts  were  sub- 
stantially defined.  The  whole  law  of  the 
state  was  to  be  admlnlstned.  The  superior 
conrta  were  courto  of  gaieral  Jurisdiction, 
and  when  the  Jurisdiction  of  the  othw  courts, 
whldi  wwe  special,  were  taken  out,  the  re- 
malndw  was  left  as  the  Jurisdiction  of  tiie 
superior  courts. 

While  the  qnestton  now  beCm  the  court 
has  not  before  been  directly  presented,  it  haii 
been  discussed  to  some  extent  In  several  re- 
cent opinions  at  this  court  In  Rhyne  v. 
Upscombey  122  N.  a  6B0;  28  S.  B.  67.  this 
conrt  said:  '"The  constitution  (artide  i 
2)  establishes  the  supreme  court  snpniDr 
courts,  and  courto  of  Justices  of  the  peace, 
and  anttiorlsed  the  li^islature  to  create  othw  , 
courto  Inferior  to  the  supreme  court  Sec- 
tion 12  of  the  same  article  provides  that  the 
general  assembly  sball  have  no  power  to  de- 
prive the  Judicial  d^artm«it  of  any  power 
or  Jurisdiction  which  rightfully  pertains  to 
it  but  that  It  shall  allot  and  distribute  that 
portion  of  the  power  and  Jurisdiction  which 
does  not  pertain  to  the  supreme  court  among 
the  other  courts  juKMcribod  in  the  constitu- 
tion, or  which  may  be  established  by  law. 
In  such  maanet  as  it  may  deem  best  *  *  * 
so  far  aa  the  same  may  be  done  without  con- 
flict vrlth  the  other  proviitfonB  of  this  conati- 
tntlon.  •  •  •  But  under  our  state  oonsti- 
tutim  the  superior  courts  and  courts  ot  Jus- 
tices of  the  peace  are  created  by  the  ccnaU- 
tutlon  Itself,  and  the  general  aaaembly  can- 
not abolish  them.  The  term  ^superior  courts 
had  a  well-defined  signification  at  the  tJme 
of  the  adoption  of  the  constitution,  and  tlw 
hinguage  of  that  instrument  must  be  taken 
as  referring  thereto.  •  •  •  While  the  gen- 
eral assembly  Is  given  ttie  power  to  allot  and 
distribute  the  Jurisdiction  of  the  courto  be- 
low the  supreme  court  this  is  with  the  Im- 
portant limitation  that  tt  must  be  done  *wlth- 
out  conflict  with  other  provisions  of  this  con- 
stitution.' This  renders  It  essential  to  con- 
sider what  Is  the  inherent  natore  of  the 
superior  courts  created  by  those  \>ther  pro- 
visions' of  the  constitution  Itself,  which 
treata  them  with  so  mudi  consideration,  pre- 
scribing their  election  and  tarns  of  of- 
fice^ besides  the  otoer  provisions  above  re- 
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cited.  The  general  assembly  may  allot  and 
distribute  the  Jurisdiction  below  the  supreme 
court,  but  It  cannot,  In  doing  so,  create  new 
courts  with  substantially  the  same  powers 
as  the  superior  courts,  and  make  the  offices 
electlre,  otherwise  than  by  the  people,  sub- 
ject to  be  abolished  by  legislative  enactment, 
and  hence  without  independent  tenure  of  of- 
fice, as  prescribed  by  the  constitution,  and 
freed  from  the  provision  as  to  rotation,  the 
residence  of  the  Judges,  and  the  require- 
ments as  to  two  terms  annually  In  each 
county,  and  being  always  open.  All  this  can- 
not be  done  by  simply  creating  new  superior 
courts,  or  criminal  courts,  or  otherwise. 
*  *  *  Applying  these  reasonable  rules  of 
construction  to  the  superior  courts  establish- 
ed by  the  constitution,  and  fenced  about,  as 
Its  Importance  demanded,  by  so  many  pro- 
visions in  the  constitution,  what  was  the 
superior  court,  as  the  term  was  well  under- 
stood, at  the  time  of  adoption  of  the  consti- 
tution? It  means  the  highest  court  in  the 
state  next  to  the  supreme  court,  and  supe- 
rior to  all  others,  from  which  alone  appeals 
lay  directly  to  the  supreme  court,  and  pos- 
sessed of  general  Jurisdiction,  criminal  and 
civil,  and  both  In  law  and  equity.  •  •  • 
"nie  constitutional  guaranties  and  the  Inher- 
ent nature  and  general  Jurisdiction  of  the 
snperlOT  courts,  recognized  by  the  historical 
and  legal  meaning  of  the  term  at  the  adop- 
tion of  the  constitution,  cannot  be  held  re- 
voked and  discarded  by  the  incidental  au- 
thority to  the  legislature  to  create  criminal 
courts  in  cities,  and  other  Inferior  courts 
(which  the  constitution  did  not  oeem  of  suf- 
flcfoit  Importance  even  to  name),  and  to  al- 
lot the  Jurisdiction  among  them.  Even  this 
provision  Is  guarded,  as  already  stated,  by 
the  requirement  that  the  allotment  shall  not 
conflict  with  the  other  provisions  of  the  con- 
stitutirai."  We  must  be  pardoned  for  quot- 
ing so  extensively  from  this  case  of  Rhyne  v. 
Llpscombe,  as  It  Is  so  recent  an  expression 
of  this  court,  and,  though  written  by  Justice 
Clark,  was  concurred  In  by  the  entire  court 
These  extensive  quotations  seem  to  fully  sus- 
tain the  contention  of  the  plaintiff.  But  this 
oplnim  was  delivered  In  a  case  of  a  direct 
appeal  from  the  criminal  court  to  this  court, 
and  not  Involving  the  question  now  before 
the  court,  as  to  the.  Jurisdiction  of  the  supe- 
rior court,  and  cannot  be  claimed  as  an  adju- 
dlcatloik  But,  as  It  seems  to  us.  It  is  valu- 
able for  the  strengtn  of  Its  argument  upon 
the  question  now  presented  for  our  conslder- 
atloQ  and  determination,  and  should  go  a 
long  way  in  Its  determination.  But  there  are 
expressions  In  that  opinion— such  as  "exclu- 
sive Jurisdiction  except  as  to  the  right  of  ap- 
peal"—which  defendants  claim  tend  to  weak- 
en the  argument  of  the  case.  But  upon  a 
careful  review  of  the  case  it  seems  to  us  that 
these  expressions  were  inadvertences.  They 
were  not  necessary  to  the  decision  of  the 
case;  certainly  that  part  which  speaks  of 
the  azdiialTe  Jurisdiction  was  not;  and  they 


are  the  only  expressions  in  the  opinion  that 
seem  to  be  in  conflict  with  the  contention  of 
the  plalntur,  and  they  are  in  conflict  with 
the  argument  of  the  opinion.  So  we  think 
we  are  Justified  In  saying  that  they  must 
have  been  Inadvertences,  as  they  are  at  en- 
tire variance  with  the  whole  argument  of 
the  opinion.  The  argument  of  the  opinion  In 
Rhyne  v.  Llpscombe  Is  that  the  superior 
courts  bad  a  known  and  established  Jurisdic- 
tion at  the  adoption  of  the  constitution. 
That  the  constitution  adopted  these  superior 
courts,  and  made  them  constitutional  courts, 
with  their  known  and  established  Jdiisdlc- 
tlon,  thereby  adopting  the  Jurisdiction  they 
had  at  the  adoption  of  the  constitution,  and 
making  such  Jurisdiction  the  constitutional 
Jurisdiction  of  the  court  If  this  be  true,— 
and  we  think  It  Is,  and  It  Is  certainly  the  ar- 
gument of  Rbyne  v.  Llpscombe,— then  the 
contention  of  defendants  and  the  construc- 
tion they  put  upon  Rhyne  v.  Llpscombe  can- 
not be  correct  It  Is  said  In  Rhyne  v.  Llps- 
combe that  "the  legislature  cannot  take  the 
constitutional  Jurisdiction  from  the  superior 
courts."  This  cannot  be  true  If  tne  legisla- 
ture can  give  the  inferior  courts  original  and 
exclusive  Jurisdiction  of  all  criminal  (Senses 
and  take  from  the  superior  courts  their  Jur<' 
diction.  The  superior  courts  are  essentially 
courts  of  original  Jurisdiction,  with  very  lit- 
tle appellate  Jurisdiction,  and  In  almost  all 
cases  where  It  had  appellate  Jurisdiction 
(from  Justices'  courts)  the  trial  la  de  novo,  as 
If  originally  commenced  In  the  superior 
court  And,  If  its  Jurisdiction  under  the  con- 
stitution is  original,  the  legislature  has  no 
power  to  take  this  Jurisdiction  from  It 
Chief  Justice  Marshall,  In  speaking  of  the 
constitution  of  the  United  States  and  the 
acts  of  congress,  uses  this  language:  "It 
congress  remains  at  liberty  to  give  this  court 
appellate  Jurisdiction  where  the  constitution 
has  declared  their  jurisdiction  shall  be  orig- 
inal, and  original  Jurisdiction  when  the  con- 
stitution has  declared  It  shall  be  appellate, 
the  distribution  of  jurisdiction  made  In  the 
constitution  Is  form  without  substance." 
Harbury  v.  Madison,  1  Cranch,  on  page  174. 
2  L.  Bd.  60.  Besides  this  being  from  the 
greatest  judge  and  the  highest  court  of  tL.s 
country,  it  Is  so  clearly  cOTrect  that  we  do 
not  hesitate  to  adopt  and  follow  It  It  seems 
to  us  to  be  a  necessary  result  that  as  this 
act  takes  from  the  superior  court  Its  consti- 
tutional right  to  a  grand  Jury,  the  effect  of 
which  Is  to  deprive  that  court  of  Its  original 
Jurisdiction,  the  act  so  depriving  the  superior 
court  of  this  Jurisdiction  Is  In  coi^Ict  with 
that  part  of  the  constitution  that  gave  the 
superior  court  a  grand  Jury  and  original  Ju- 
risdiction as  a  constitutional  court.  But  we 
said  the  contention  of  the  defendants  could 
not  be  true,  and  was  in  conflict  with  the  rea- 
soning of  the  opinion  in  Rhyne  v.  Llpscombe 
that,  If  It  were  true,  Its  logical  result  would 
lead  to  the  utter  destruction  of  the  superior 
courts.   It  must  be  admitted— in  tmct,  ft  Is 
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ftdmitted— that  If  the  legislatnre  can  deprive 
the  superior  courts  of  all  their  original  crim- 
inal Jurisdiction,  the  legislature  may  also  de- 
prive the  superior  courts  of  ail  tbeir  origi- 
nal civil  Jurisdiction.  Suppose  the  legisla- 
ture establishes  another  inferior  court  for 
the  couuty  of  Forsyth  and  the  other  coun- 
ties composing  the  criminal  circuit,  and 
gives  them  original  exclusive  Jurisdiction  of 
all  civil  actions.  In  which  act  It  provides  that 
it  Shalt  be  unlawful  for  the  clerk  of  the  su- 
perior court  to  Issue  any  Bummons  return- 
able to  the  superior  court,  and  If  the  act  tak- 
ing the  grand  Jury  from  the  superior  court, 
thereby  cutting  off  the  means  by  which  It 
obtained  original  Jurisdiction,  Is  constitu- 
tional. It  would  be  constitutional  to  take 
away  the  civil  Jurisdiction  of  the  superior 
court  in  the  way  we  have  suggested,  we 
would  then  have  the  carcass  of  the  superior 
court,  without  life.  This  cannot  be  done. 
Almost  this  very  question  was  presented  in 
Hhyue  v.  Upscombe.  The  legislature  of  1897 
undertoolc  to  give  Judge  Ewart  both  civil 
and  criminal  Jurisdiction,  equal  to  that  of 
the  superior  courts,  and  this  court  said  It 
could  not  be  done.  But,  if  what  the  legisla- 
ture of  189U  did  In  laklng  from  the  superior 
courts  their  grand  Juries,  and  giving  Judge 
Steplieos  exclusive  original  Jurisdiction,  can 
be  duue,  then  the  court  was  in  error  In  bold- 
Ins  tliat  It  could  not  be  given  to  Judge  Ew- 
art, l^ecause  it  can  maice  no  difference,  so  far 
as  the  constitutional  question  is  concerned, 
wbether  this  exclusive  original  Jurisdiction 
Is  given  to  one  or  to  two  Judges.  The  cases 
of  State  T.  Uay,  122  N.  C.  1UU7,  29  S.  E.  til, 
and  Tate  v.  Commissioners,  1'^  N.  C.  6<il.  20 
S.  E.  (K),  are  cited  by  defendants.  But  they 
simply  follow  Khyue  v.  Lipscombe,  and  are 
put  upon  that  case,  and  we  do  not  deem  it 
necessary  to  give  them  a  separate  considera- 
Uon.  In  Wilson  v.  Jordan,  124  M.  C.  083.  33 
S.  E.  139,  the  same  argument  was  advanced 
as  to  grand  Juries,  putting  chat  argument 
upon  Khyne  v.  Lipscombe.  This  opinion  was 
concurred  In  by  ail  tbe  court  except  Justice 
Claric,  who  flleu  a  lengthy  dissenting  opin- 
ion, based  entirely  upon  other  grounda  ap- 
parently agreeing  to  this  argument  in  that 
oase,  as  he  does  not  allude  to  it,  unless  it  Is 
In  saying,  "If  tiiere  are  other  errors  they 
can  be  corrected  by  tbe  legislature." 

The  only  remalnlDg  question  is  tbe  objec- 
tion made  to  Mott's  being  the  proper  relator. 
But  as  It  is  admitted  that  he  is  tbe  solicitor  of 
Forsyth  superior  court,  and  entitled  to  the 
fees  and  emoluments,  we  think  be  has  such 
an  Interest  as  entitles  him  to  bring  and  main- 
tain this  actioa  Uoughtalllng  v.  Taylor,  122 
N.  C.  141,  29  S,  E.  101;  Hlnes  v.  Vnon,  118 
N.  C.  8,  23  S.  E.  932.  There  was  error  in  tbe 
Judgment  appealed  from,  and  the  writ  of 
mandamus  ahonld  have  been  Isaued  aa  prayed 
for.  Error. 

M0>'TGOM£Ry,  J.,  dissenting,  thinks  that 
under  article  4,  f  12,  of  the  state  constitution, 


the  general  tsaemtdy  has  tbe  power  to  create 
criminal  courta.  and  to  give  them  all.  ta  sncb 
part  as  It  pleases,  of  the  original  criminal 
or  original  dvU  Jurisdiction  above  that  given 
by  tbe  constitution  to  Juetlees  of  the  peace, 
and  even  as  to  that  it  may  confer  concurrent 
original  Jurisdiction,  alt  subject  to  the  right  of 
appeal  to  ttie  superior  courts.  Rhyne  t.  Lips- 
combe. 122  N.  a  660,  29  a.  E.  57;  Tate  T. 
ConimlsslonerB,  122  X.  C  601,  29  S.  E.  00; 
rate  V.  BaUroad  Co,  122  N.  a  879,  29  S.  E. 
334;  State  v.  Bar.  122  C.  100S»  28  S.  B. 
(il;  State  r.  Hhuon,  123  N.  a  76S.  31  8.  E. 
864. 

CLARK.  J.  {dissenting).  Prior  to  the  con- 
stitution of  1868  all  the  courts,  including  the 
supreme  court,  were  created  by  the  l^sta- 
ture,  which  allotted  to  each  court  such  Juris- 
diction as  It  thought  proper.  The  supreme 
court  was  remodeled  by  the  legislature  at  least 
three  different  times.  K.  P.  Battle's  History 
of  the  Supreme  Court,  103  N.  C  47S-^79.  The 
constitution  of  18lS  (article  4,  |  2).  provided: 
"Tbe  Judicial  power  of  the  state  shall  be  vest- 
ed In  a  court  for  the  trial  of  iu4)eachments.  a 
supreme  court,  superior  oourts,  courts  of  Jue- 
tlees of  the  peace  and  special  courts."  And 
section  16{  "The  superior  courts  shall  have 
exclusive  original  Jurisdiction  of  all  civil  ac- 
tions, whereof  exclusive  original  JnrisdlctloD 
is  not  given  to  some  other  courts;  aiid  of  all 
criminal  actions  In  which  tbe  pnnlahment 
may  exceed  a  fine  of  fifty  dollars  or  Imprison- 
ment for  one  month."  And  section  18  author- 
ised tbe  general  aaembly  to  establish  qieclol 
courts  for  the  trial  of  misdemeanors  in  towns 
and  dtiea  It  was  soon  held.  In  consequence, 
that  these  special  courts  had  no  Jurisdiction 
in  civil  cases  (City  of  Wilmington  v.  Davis, 
(13  N.  C.  &82;  Town  of  Edenton  v.  Wool..  65 
N.  C.  379),  and  no  criminal  Jurisdiction  except 
over  misdemeanors  (State  v.  Pender.  S.  C 
313;  Town  of  Washington  v.  Hammond,  76 
N.  C.  33).  This  "straight  Jacket"  system  not 
being  satisfactory  to  the  people  of  tbe  state, 
they  amended  the  constitatioo  in  1875  by 
striking  out  this  section  15,  which  fixed  tbe 
superior  court  with  original  Jurisdlctioa  By 
that  repeal,  of  itself,  the  Jurisdiction  of  the 
superior  court  was  restored  to  legislative  con- 
trol, as  was  the  case  before  1868.  But  to  put 
the  matter  beyond  controversy,  the  same  con- 
vention amended  the  above  section  4  (now 
become  section  2)  of  article  4  by  striking  oat 
the  words  "special  courts,"  and  Inserting  In 
lieu  thereof  the  words  "such  other  conrts  In- 
ferior to  the  supreme  court  as  may  be  es- 
tablished by  law."  Section  12,  as  to  the  num- 
bet  of  superior  court  districts,  wae  rewritten, 
and  made  section  10,  reducing  the  number  of 
superior  court  Judges  from  12  to  9,  and  adding 
tbe  words.  "But  tbe  general  assembly  may 
reduce  or  increase  tbe  number  of  districts." 
And  tben  a  new  section  12  was  inserted, 
wblcb  is  as  follows:  "Tbe  general  assembly 
sball  have  no  power  to  deprive  the  Judicial 
department  of  any  power  or  Jurisdiction  which 
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ally  pertains  to  It  as  a  (S>-ordlnate  d*- 
?nt  of  the  goTemment;  bnt  the  general 
blf  Bball  allot  and  distribute  tbat  imr- 
'  this  power  and  Jarladlctlon  which  does 
irtalD  to  the  supreme  cburt,  among  the 
courts  prescribed  in  this  couetltntlon,  or 

may  be  established  by  law.  In  such 
!r  w  It  may  deem  best,,  provide  also  a 
'  system  of  appeals;  and  regulate  by 
ben  necessary,  the  methods  of  proceed- 
tbe  exercise  of  their  powers,  of  all  the 
below  the  supreme  court,  so  far  as  the 
oiay  be  douir  without  conflict  with  other 
ions  of  this  constitution."  By  striking 
id  repealing  the  provision  of  the  consti- 
of  18U8,  which  had  given  the  superior 
original  civil  and  criminal  Jurisdiction, 
erting  the  new  provision  authorizing  the 
ture  to  establish  other  courts  Inferior 
!  supreme  court,  to  reduce  at  will  the 
iT  of  superior  court  districts,  and  to 
and  distribute"  the  jurisdiction  below 
ipreme  court  among  the  other  courts 
ler  named  In  tbe  constitution  or  estab- 
by  law)  in  sucb  manner  as  tbe  iegisla- 
'may  deem  l>est"  it  Is  clear  that  tbe 
c  law  put  the  remodeling  of  tbe  Juris- 
1  of  all  the  courts  Ijelow  tb«  supreme 
into  the  hands  of  tbe  general  assembly, 
ing  (except  as  to  tbe  supreme  court) 
to  the  system  which,  prior  to  IStJS, 
all  tbe  courts,  even  tbe  Jurisdiction  and 
tution  of  the  supreme  court  itself,  in 
iwer  of  the  legislature.  Sliouid,  there- 
be  legislature  see  dt  to  deprive  tbe  su- 
courtfi  of  ail  original  Jurisdiction,  mak- 
purely  an  intermediate  appellate  court, 
ourts  of  that  kind  in  New  York  end 
states.  It  Is  clearly  within  legislative  dls- 
3  by  tbe  express  words  of  tbe  amend- 
made  to  tbe  cougtitulioQ  in  1875.  This 
1  clearer  by  reference  to  tbe  legislative 
over  the  jurisdiction  of  the  courts  up  to 
inA  the  evident  Intent  and  purpoee  to  re- 
ihat  power  by  the  repeal  of  the  provl- 
lu  the  constitution  of  18<;S  which  gave 
perlor  courts  original  Jurisdiction.  Thia 
cannot  re-enact  and  replace  provisions 
m  out  of  tbe  constitution  by  the  couven- 
if  1ST5,  whose  action  In  so  doing  has 
■atlfied  by  the  people  at  tbe  ballot  box. 
ery  utmost  that  was  reserved  to  the 
or  courts  after  the  amendments  of  ISTS 
t  they  retain  tbe  headship  of  tbe  Judi- 
stem  below  the  supreme  court,  and  that 
:hem  alone  appeals  lie  to  this  court,  and 
Lppeais  lie  to  the  superior  courts  from 
>s  of  the  peace.  Const,  art  4,  S  27. 
>Ter  jurisdiction  tbe  superior  courts 
beyond  this  Is  a  matter  of  legislative 
□ent,  and  not  of  constftutlonal  right, 
s  court  (as  now  constituted)  has  over 
gain  decided.  In  Rhyne  v.  LIpscombe, 
.  C,  at  page  65o,  29  S.  E.  5S,  tbis  court 

"Subject  to  these  constitutional  re- 
ons  ljust  recited,  as  being  the  right 
eal  from  Justices  to  the  superior  courts, 
lat  all  appeals  to  this  court  must  come 


from  the  superior  conrts],  tbe  general  assem- 
bly may  allot  the  jurisdiction  below  tbe  su- 
preme court  It  may  create  criminal  courts, 
or  circuit  courts,*  city  courts,  or  other  courts, 
and  give  tb^n  all,  or  sucb  part  as  It  thinks 
proper,  of  tbe  original  criminal  or  original 
civil  jurisdiction  above  that  given  by  tbe  cun- 
stitutloD  to  Justices  of  the  peace,  and  even  aa 
to  that  it  may  confer  concurrent  original  Juris- 
diction with  tbe  Justices  of  tbe  peace,  for 
their  Jurisdiction  to  not  exclusive."  This  de- 
cision Is  expressly  in  point,  was  concurred  in 
by  ail  the  Judges,  and  adjudged  that  the  legis- 
lature bad  power  to  give  to  tbe  criminal 
courts  all  the  original  civil  and  criminal  Juris- 
diction heretofore  used  by  the  superior  couris. 
but  denied  that  tbe  legislature  could  make 
them  the  equal  of  the  superior  courts  by  tak- 
ing away  the  headship  of  the  emperlor  court 
through  its  appellate  supervision  of  them.  lu 
Tate  V.  Commissioners.  122  N.  C,  at  page  6t;3. 
29  S.  E.  Oa  this  court  again  said:  "It  Is  com- 
petent for  the  general  assembly  to  give  to  said 
circuit  court  or  any  other  court  It  may  erect, 
original  Jurisdiction,  either  exclusive  or  cou- 
current,  with  the  superior  court.  dvU  as  well 
as  criminal,  of  all  matters  which  may  orig- 
inate in  said  counties,  subject  to  the  right  of 
appeal  therefrom  to  the  superior  courts."  And 
this  is  emphasized  and  reiterated  on  the  next 
page.  In  Pate  v.  Railroad  Co.,  122  N.  C,  at 
page  8T&.  28  S.  E.  83-^  it  is  said  that  article 
4,  I  12.  "conferred  on  tbe  legislature  power 
to  give  to  courts  created  by  it  original  Juris- 
diction, exclusive  or  concurrent  with  the  su- 
perior courts,"  subject  only  to  appellate  super- 
vision over  such  subordinate  court  hy  the  su- 
perior courts,  since  appeals  lay  to  tbIs  court 
only  from  the  superior  courts.  In  State  v. 
Ray,  122  K.  C.  at  page  1098.  29  S.  K  «1.  It  is 
said  that  the  act  creating  the  criminal  circuit 
court  of  Buncombe,  etc.  (tbe  court  whose  ju- 
rlBdictloQ  Is  here  called  In  question),  "confers 
upon  said  court  exclusive  original  Jurisdiction 
of  all  crimes,  misdemeanors,  and  ofTeuKes 
committed  within  the  counties  composing  said 
districts";  and  adds  that  tbe  court  has  hold 
that  provision  of  the  statute  valid  in  Rbyne 
T.  Lipscombe,  supra,  and  reaffirms  that  deci- 
sion. State  V.  Rnmbough.  122  N.  C.  11(M.  31 
8.  E.  1006,  and  State  v,  Potsell,  122  N.  O.  1105. 
31  S.  E.  1(XMI,  were  decided  upon  tbe  ml  ing 
hi  State  v.  Ray,  supra.  In  Mailoy  v.  City  of 
FayettevIIle.  122  N.  C,  at  page  482,  29  R.  E. 
880,  tbe  above  coses  of  Rhyne  t.  LIpscomiic, 
Tate  T.  Commissioners,  and  State  v.  Ray  were 
all  cited  on  tbe  point  "that  tbe  power  of  ttie 
general  assembly  to  allot  and  distribute  tbe 
jurisdiction  below  this  court  was  unlimited," 
save  as  In  those  cases  stated  (as  above  re- 
cited). The  sam'e  three  cases  were  cited  as 
authority  by  Falrclotb.  0.  J.,  in  State  v.  Hln- 
son.  123  N.  C.  765,  31  S.  B.  854,  the  court  hold- 
ing that  the  defendant  was  not  entitled  to  a 
trial  de  novo  by  a  jury  In  the  superior  court, 
but  only  to  an  appeal  upon  matters  of  law,  as 
the  legislature  had  so  prescribed;  and  that  it 
had  the  right  so  to  prescribe  nntler  Const. 
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art  4,  t  12.  State  r.  Hinson  1b  dted  as  an- 
tborltr  for  that  propoeltlon  Id  State  t.  David- 
eon.  124  N.  C,  at  page  M4.  32  S.  B.  957,  and 
Id  State  t.  Boat,  125  K.  C,  at  page  709,  84  a 
R  650.  Rhyne  t.  Lfpscombe  is  cited  as  au- 
thority hy  Pnrches,  J.,  In  Wilson  t.  Jordan, 
124  N.  C.  at  page  090.  88  8.  E.  139.  and  In 
McCall  7.  Webb,  125  N.  O..  at  page  247.  34 
S.  El  430;  and  by  Douglas,  J.,  State  t.  Mal- 
lett,  125  N.  C.  729,  &4  S.  E.  654.  Several  of 
the  above  cases  have  been  also  dted  as  au- 
thority In  opinions  at  this  term. 

After  the  above  repeated  and  reiterated 
construction  of  the  amended  constitution  as 
giving  the  general  assembly  power  to  confer 
upon  courts  created  by  It  "all  the  original  Ju- 
risdiction, civil  as  well  as  criminal,"  which 
was  formerly  In  the  superior  courts,  subject 
only  to  the  ai^Ilate  Jurisdiction  ot  the  su- 
perior court.  It  should  seem  that  the  matter 
tras  settled.  The  Judges  who  concurred  in 
all  the  above  decisions  are  the  same  who  now 
sit  OQ  the  court.  In  the  above  cases  the  Juris- 
diction was  construed  at  the  instance  of  par- 
ties Id  dvll  actions,  and  of  both  the  state  and 
defendants  In  criminal  actions  directly  rais- 
ing the  question  of  Jursdlctlon.  In  the  pres- 
ent case  It  is  somewhat  indirectly  raised. 
The  plaintiff,  who  is  seeking  by  mandamus  to 
compel  the  county  commissioners  to  draw  a 
grand  Jury,  Is  not  a  citizen  of  the  county,  and 
his  only  iDterest  Is  Id  the  fees  which,  as  so- 
Udtmr  of  the  superior  court,  he  might  receive 
if  the  original  jurisdiction  of  criminal  cases. 
In  whole  <x  in  part,  should  be  taken  from  the 
criminal  court,  to  which  the  general  assembly 
has  seen  fit  to  "allot  and  app<MrtIon"  it,  as 
empowered  by  the  express  language  of  the 
coDStltutlon  construed  by  the  above  nomerous 
decisions  of  this  court.  The  statute  creating 
the  criminal  court  reserves,  as  the  decisions 
b(dd  necessary,  the  right  of  appeal  in  mat- 
ters of  law  to  the  superior  court  Faircloth, 
C.  J..  In  State  v.  Hinson,  supra.  All  the 
decisions  of  all  courts  that  exercise  the  pow- 
er of  declaring  an  act  of  the  legislature  on- 
constitutional  hold  that  It  can  only  be  done 
when  It  Is  plainly  and  clearly  so;  and.  If 
there  is  any  reasonable  doubt  the  presump- 
tion In  favOT  of  constitutional  action  by  the 
co-ordinate  branch  of  the  goremment  will 
prevalL  Sutton  v.  Phillips,  116  N.  O.  502, 
21  S.  S3.  968.  After  the  above  repeated  de- 
dsioDS  sustaining  the  Jurisdiction  of  criminal 
courts  when  conferred  by  the  legislatures  of 
1896  and  1887.  this  court  Is  in  no  condition 
to  hold  that  the  same  Jurisdiction  thus  held 
valid  is  plainly  and  dearly  unconstitutional 
when  conferred  by  the  legislature  of  1899. 
There  Is  do  clause  of  the  coDstltutlon  which 
conflicts  with  the  act  abolishing  the  grand 
Jury  In  the  superior  court  of  Forsyth  county. 
There  Is  do  constltutloDal  provision  requir- 
ing a  grand  Jury  at  any  term  of  the  superior 
court  and,  since  the  amendments  of  1876.  no 
constitutional  bestowal  upon  the  superior 
courts  ot  the  original  criminal  Jurisdiction 
whlcb  winikl  Kiiuira  a  grand  Jury.   In  Wake 


and  many  other  counties  certain  terms  oC  tbe 
superior  court  have  no  grand  Jury,  but  are 
purely  for  dvll  business.  If,  therefore,  the 
peremptory  mandamus  should  Issue  as  prayed 
for,  it  should  [ftroperly  Issue,  if  at  all,  to  the 
general  assembly,  for  the  county  commission- 
ers of  Forsyth  are  not  empowered  to  legislate 
as  to  what  terois  of  the  superior  courts  must 
be  for  criminal  business  requiring  a  grand 
Jury,  and  what  terms  may  be  for  dvll  busi- 
ness, not  necessitating  a  grand  Jury.  It  may 
be  true,  and  doubtless  la,  that  the  growth 
of  population  and  business  does  not  yet  re- 
quire a  superior  court  syst«n  having  cKily 
appellate  Jurisdiction.  The  l^lslature— tbe 
best  and  only  Judge  of  that  matt«<— has  so 
thought  and  In  only  a  tew  counties  at  pres- 
ent is  the  superior  court  made  appellate,  and 
In  thMD  only  as  to  criminal  business.  It 
also  be  true  that  a  frank  increase  of  the  nmn- 
ber  of  superior  courts,  with  Judges  elected  for 
fixed  terms  by  the  pet^le.  Is  preferable  to 
the  creation  of  criminal  courts,  with  nonro- 
tatlDg  Judges,  liable  to  be  abolished  and  re- 
created at  the  will  of  legislatures  changing 
with  the  vidssltudes  of  partlea.  But  under 
the  coDStltutloD  that  question  is  to  be  settled 
by  the  general  assembly,  as  from  time  to 
time  "it  may  deem  fit"  and  not  by  tlw  de- 
crees of  thlB  court 


BHOBT  V.  GILL. 
(Supreme  Court  of  North  Carolina.  June 
1900.) 

NONSUIT  —  CONFLICTING  BVIDENCB  —  JURIS- 
DICTION OP  COURT— OBJECTION— WAIVER— 
NEOIiiaENCE— QUB8TI0N  FOR  JURT. 

1.  A  motion  for  a  nonsuit  made  at  the  doae 
of  plaintiff's  evidence  is  properly  refused 
where  the  evidence  was  conflicting. 

2.  Where  defendant  In  an  action  for  damages 
does  not  make  any  objection  to  the  Jurisdiction 
of  the  court  to  try  the  case  at  an  adjourned 
day  of  a  special  term,  intervening  wbich  ad- 
journed session  and  the  day  from  which  the 
adjournment  was  taken  a  regular  term  has 
been  held,  he  will  be  deemed  to  have  waived 
the  objection  to  the  jurisdiction,  and  cannot 
raise  It  for  tbe  first  time  on  appcHSl,  where  the 
court  had  jurisdiction  of  the  sa>}ect-matter  of 
the  action. 

S.  Where  the  evidence  is  conflicting  aa  to  tibe 
facts  on  wUch  plaintiff  predicated  his  ri^t  to 
recover  Id  an  action  for  injuries.  It  Is  proper  to 
submit  the  question  of  negligence  and  proxl- 
mate  canse  to  the  Jury. 

Appeal  from  superior  court,  Guilford  coun- 
ty; Timberlnke,  Judge. 

Action  by  John  0.  Short  against  John  GIU, 
as  receiver,  to  recover  for  injuries.  From  n 
judgment  in  favw  of  plaintiff,  defendant  ap- 
peals. Alllrmed. 

J.  T.  Morebead  and  G.  M .  Bose.  for  appel- 
lant Bynnm  &  Bynmn  and  Z.  T.  Taylor,  for 
appellee. 

FAIBCLOTH,  a  J.  This  action  la  for  dam  • 
ages  alleged  to  be  the  result  of  ddCeodant's 
negligence.  A  general  statement  of  the  caae 
la  this:    That  pfaUntlfF  waa  the  eondnetor; 
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that  It  was  his  duty  to  see  that  his  train  was 
properly  equipped  before  pulling  out  ot  the 
yard;  that  he  knew  It  was  not  so  equipped, 
and  was,  therefore,  guilty  of  contributory 
negligence,  as  be  started  out  without  a  bell 
cord,  and  the  car  ran  a  long  distance  on  the 
cross-ties  after  It  bad  Jumped  the  track,  be- 
cause he  could  not  stop  the  train  for  want  of 
the  bell  cord,  and  that  flually  the  plaintiff 
either  fell  off  or  Jumped  off.  and  was  Injured. 
The  plaintiff  claims  that  defendant  was  neg- 
ligent, to  bis  Injury,  in  that:  (1)  It  caused  a 
comparatively  light  car  to  be  attached  to  a 
powerful  engine.  (2)  That  the  coupling  Iron 
was  Inferior  to  those  In  general  use.  The  wit- 
nesses call  It  a  "goose  neck"  or  "S"  link,  by 
which  we  understand  an  Iron  bent  so  as  to 
connect  the  car  with  a  base  lower  than  that  of 
the  engine.  (3)  That  the  speed  of  the  train 
ordered  to  be  run  was  too  fast  for  a  train  of 
this  character.  Several  witnesses  were  ex- 
amined, and  there  were  no  exceptions  to  the 
evidence.  There  was  some  conflict  In  the  evi- 
dence of  the  conductor  and  the  engineer  as  to 
the  rate  of.  speed  when  the  Injury  occurred, 
and  as  to  the  oi-ders  received  by  the  latter 
from  the  company  and  from  the  conductor 
himself. 

The  first  exception  was  the  refusal  of  his 
boDor  to  nonsuit  the  plaintiff  under  Act  1887, 
c.  100.  There  was  no  error  here,  as  there  was 
manifestly  conflicting  evidence  proper  to  be 
considered  by  the  jury. 

The  fourth  exception  was  that  the  court  liad 
no  authority  to  try  the  case  at  an  adjourned 
day  of  the  special  term  ordered  by  the  gov- 
ernor to  "continue  until  business  Is  disposed 
or'  in  civU  cases  tmly.  A.  regular  term  of  the 
8np«lor  court  was  held  during  the  recess  of 
the  special  term.  No  objection  to  the  Jurisdic- 
tion was  made  before  the  Judge  holding  the 
special  term,  but  was  first  made  In  this  court. 
This  tbe  defendant  may  do  If  this  court  can 
see  that  the  superior  court  was  without  Juris- 
diction. This  motion  raises  an  important  ques- 
tion. Counsel  cited  no  authorlt;,  nor  did  he 
refer  to  the  distinction  which  is  decisive 
against  bis  motion.  There  Is,  perhaps,  no 
word  more  frequently  used  in  Judicial  proceed- 
ings than  "Jurisdiction";  very  often  In  a 
general  and  vague  sense,  without  aue  regard 
to  precision  in  Its  application.  The  question 
arose  In  Branch  v.  Houston,  44  N.  C.  85,  and 
the  distinction  clearly  marked,  citing  English 
authorities.  "If  there  be  a  defect— e.  g.  a 
total  want— of  Jurisdiction  apparent  upon  tbe 
face  of  tbe  proceedings,  the  court  will,  of  its 
own  motion,  stay,  quash,  or  dismiss  the  suit 
This  Is  necessary  to  prevent  the  court  from 
being  forced  Into  an  act  of  usurpation,  and 
compelled  to  give  a  void  Judgment."  If,  how- 
ever, "the  subject-matter  Is  within  the  Juris- 
diction, and  there  be  any  peculiar  circum- 
stances excluding  the  plaintiff  or  exempting 
the  defeudant.  It  must  be  brought  forward  by 
a  plea  to  the  Jurisdiction;  otherwise,  there  is 
an  Implied  waiver  of  the  objection,  and  the 
court  goes  on  In  the  exercjse  of  its  ordinary 
86 


Jurisdiction."  Applying  this  clear-cut  distinc- 
tion, we  see  that  his  honor,  on  the  face  of  his 
commtsskm,  had  complete  Jurisdiction,  with 
authority  equal  to  that  of  a  Judge  holding  a 
r^;ular  term,  with  few  unimportant  excep- 
tions; and  when  he  organized  his  court  there 
was  nothing  before  him  to  excite  a  doubt  of 
his  authority  to  go  on  until  the  business  was 
disposed  of.  HavlDg,  then,  Jurisdiction,  If  any 
thing  or  clrcumstauce  occurred  which  the  par- 
ties thought  terminated  Jurisdiction,  they  are 
presumed  to  waive  such  matters  unless  they 
bring  them  to  the  attention  of  the  court  by  a 
plea  to  the  Jurisdiction.  The  fourth  exception 
was.  therefore,  properly  overruled. 

The  second  and  third  exceptions  are  to  parts 
of  tbe  charge  indicated  by  "a"  and  "b."  After 
cbarglng  as  to  the  caboose  in  a  manner  not 
excepted  to,  bis  honor  said:  "(a)  But  If  yon 
should  not  80  find,  you  will  proceed  to  tbe 
next  allegation  of  negligence,  to  wit  the  use 
of  goose-neck  link  or  coupling.  There  Is  evi- 
dence on  the  part  of  plaintiff  tending  to  show 
that  It  was  dangerous  and  unsafe,  and  evi- 
dence on  the  part  of  defendant  that  It  was 
not  You  must  consider  It  all  together  with 
the  facts  and  clrcunwtances  surrounding  the 
accident  and  ascertain  the  facts.  The  burden 
is  here  again  on  the  plaintiff,  and,  unless 
satisfied  by  the  greater  weight  of  evldecce 
that  a  prudent  man  In  tbe  exercise  of  ordinary 
care  would  not  have,  under  the  circumstances, 
used  such  a  coupling,  you  will  find  that  It  was 
not  negligence  to  use  it  If  you  are  so  satis- 
fied, you  will  say  Tes,*  provided  you  And 
plaintiff's  injury  was  caused  thereby;  and  not 
consider  or  trouble  yourself  with  the  other 
allegations  of  negligence.  If  not  so  satisfied, 
you  will  con^der  the  allegation  of  negligence 
Id  giving  a  maximum  rate  of  speed  of  24 
miles  per  hour,— by  train  dispatcher,— and  so 
running  by  en^neer."  He  then  told  the  Jury 
that  tbe  burden  was  on  the  plaintiff,  and  di- 
rected them  to  consider  all  the  facts  and  cir- 
cumstances. He  further  said:  "(b)  But  be- 
fore  you  can  find  tbe  secoud  Issue  'Yes.*  you 
must  find  that  tbe  plaintiff's  negligence  was 
the  proximate  cause  of  the  injury;  that  Is  to 
say.  that  bis  negligence  was  nearer  tbe  injury 
than  that  of  defendant  The  law  seeks  to  find 
out  who  had  the  last  chance  to  avoid  the 
accident,  and  holds  that  party  responaible  who 
had  the  last  chance  to  avoid  It  •  •  •  Yog 
must  find  the  defendant  negligent  either  In 
coupling  such  a  caboose  to  such  an  engine,  In 
using  an  'S'  coupling  link,  or  in  running  at  an 
excessive  rate  of  speed ;"  and  he  charged  that 
the  burden  of  tbe  second  Issue  was  on  the  de- 
fendant and  that  they  must  find  that  the  de- 
fendant's negligence,  if  any,  was  the  proxi- 
mate cause,  and  not  the  plaintiff's  negligence. 
It  appears  from  this  review  that  there  was 
conflicting  evidence  as  to  the  main  questions, 
and  the  proximate  cause  was  submitted  to  the 
Jury.  We  think  that  the  court  was  Justified 
In  this  case  in  submitting  the  question  of  neg- 
ligence and  proximate  cause  to  the  Jury,  and 
we  see  no  material  error  in  any  part  of  tola 
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diarge.  Takhits  the  facts  ta  the  Jury  have 
found  them,  there  to  no  error  In  the  record. 
Afflrmed. 


McMANUS  et  vx.  T.  TARI.BTOM. 

(Snpreme  Court  of  Xorth  Candina.  Jane  0^ 

1900.) 

PRADDIJI.BNT  CONVSYANCSa-VAUDITT  AB 

BETWEEN  PARTIES. 

An  executed  contract  of  conreyaDce  Ib  val- 
id, as  betweeu  the  parties,  althougli  executed 
for  the  parpose  of  d^randing  tn»  grantor's 
creditors. 

Appeal  from  fuperlor  court,  Union  county; 
McNeill.  Judge. 

Action  by  N.  J.  McManus  and  wife  against 
J.  J.  Tarleton.  From  a  Judgment  in  favor 
of  plaintiffs,  defendimt  appeala  Afflrmed. 

R.  B.  Bedwlne  and  Armfleld  ft  WUUama. 
twc  appellant  Adams  &  Jerome,  for  aKiel- 
lees. 


PURCHES,  .T.  This  Is  an  action  for  the 
IKissesslon  of  land.  The  plaintiffs  claim  title 
as  heir  at  law  (the  wife)  of  G.  W.  Little, 
assignee  of  W.  C.  TarWton.  The  defendant 
claims  title  as  the  heir  at  law  of  W.  Q  Tarle- 
ton. The  pleadings  admit  that  the  feme 
plaintiff  is  the  legal  owner  of  the  land  la 
controversy.  But  the  defendant  alleges  that 
the  deed  from  W.  C.  Tarleton  to  G.  W.  Little 
was  Intended  by  the  parties  as  a  power  of 
attorney,  and  not  as  a  deed,  but  by  the  In- 
advertence and  the  Ignorance  of  the  drafts- 
man and  of  the  parties  the  same  was  drawn. 
In  form,  a  deed  in  fee  simple.  The  defend- 
ant therefore  asks  that  the  deed  be  reformed, 
and  that  plaintiffs  be  declared  trustees  of  the 
land  for  his  benefit.  The  plaintiffs  reply  to 
the  defendant's  answer;  alleging  that  the  deed 
was  not  Intended  its  a  power  of  attorney,  and 
drawn  as  a  deed  through  mistake  and  Igno- 
rance of  the  [)artles.  and  deny  the  same,  and 
allege  that  It  was  a  fee-simple  deed,  and.  In 
fact,  that  said  deed  was  made  to  delay,  hinder, 
and  defraud  the  creditors  of  the  grantor,  W. 
C.  Tarleton.  Upon  this  state  of  the  pleadings 
there  was  an  Issue  submitted  to  the  jury, 
as  to  whether  the  deed  was  made  to  defraud 
the  creditors  of  W.  C  Tarleton;  also,  anoth- 
er, as  to  whether  It  was  Intended  as  a  pow- 
er of  attorney,  and  drawn  In  form  a  deed  In 
fee  simple  by  mistake;  and  also  another,  as 
to  whether  the  plaintiff  was  the  ofrner  of 
ttie  land  in  controversy.  The  Jury  found  that 
the  deed  was  not  made  to  defraud  creditors, 
and  tliat  It  was  not  Intended  as  a  power  of 
attorney,  but  as  a  deed  of  conveyance;  and 
the  court,  having  reserved  the  Issue  as  to  the 
ownership  of  the  land,  found  It  In  favor  of 
the  plaintiffs. 

Before  the  commencement  of  the  trial  In 
the  coun  below,  the  defendant  made  a  motion 
to  dismiss  the  action  upon  the  ground  that 
the  plalntiffB  had  alleged  in  their  replication 


that  tbe  deed  to  Q.  W.  Uttle,  imder  i 
tbey  claim,  waa  made  to  d^rawl  a«4 
The  court  refnaed  the  motton.  aad  th 
fendant  eixepted,  and  the  defendant  ren 
thb  motion  In  tUa  oonrC.  The  court  1 
pvoperly  refttsed  this  motlou,  and  tbe  ni 
made  here  cannot  be  allowed.  The 
fomd  that  the  deed  was  not  made  to  de 
creditors.  But,  If  they  had  found  othenv 
would  not  baTe  affected  the  plaintiffs* 
to  recover  the  land.  York  t.  Merritt, 
C  285.  This  deed  was  an  executed  eon 
and  the  statute  of  frauds,  as  between 
ties  and  privies,  does  not  aiqily  to  exec 
but  -only  to  executory,  contracts.  Cho 
Wright,  18  X.  a  280:  HiAl  v.  Ftahef  (a 
term)  85  8.  E.  425.  This  Issne  waa  am 
sary,  and  should  not  have  been  snbm 
even  if  we  were  to  admit  that  It  was  i 
by  pleadings,  which  we  do  not.  C 
of  law  will  not  enforce  fraudnlMit  txec 
contracts,  and  courts  of  equity  win  set 
f raudul«it  conveyances  In  proper  cases, 
there  is  no  eqnItaUe  ground  alleged  hei 
setting  aside  this  crai^eyance,  and.  In 
the  defendant  alleges  that  the  plalntif 
the  legal  title,  and  asks  that  she  ma 
declared  trustee  of  the  land  for  the  de 
ant's  benefit.  Upon  the  ]nry*B  finding 
the  deed  was  not  made  as  a  power  of  i 
ney,  but  a  deed  in  fee  simple,  the  defei 
having  admitted  that  the  plaintUh  hai 
legal  title  to  the  land.  It  necessarily  fo 
that  they  were  entitled  to  Judgment,  i 
there  was  error  committed  on  the  trial, 
have  examined  the  other  exceptions  o 
defendant,  and  fall  to  find  error  in  1 
The  Judgment  Is  afBrmed. 


AUSTIN  V.  STATBN  et  aL 

QSapmnc  Court  of  North  OaroUna.  Jnn* 

1900.) 

CONVEYANCES  OP  LAND— FRAUD-PRIOR 
ISTBATION— fiUROBN  OF  PROOF. 

Acts  1885.  &  147.  provides  that  do 
shall  be  valid  to  pass  anj  property  af 
creditors  or  nurchasei-s  for  a  valuable  con 
ation  from  the  donor  except  from  the  reg 
tion  thereof.  Cade,  I  1546.  provides 
where  one  has  sold  lands  with  intent  to  do 
one  who  has  purchased  the  same,  the  dp«^ 
be  void  against  a  purchaser  for  the  full 
thereof  without  notice  before  and  at  the 
of  his  purchase  of  the  conveyance  all<v 
have  been  nude  with  intent  to  defraud, 
under  these  statutes,  that  where  plaintiE 
defendant  had  a  common  grantor  of  c< 
lands,  and  plaintliTs  deed,  though  givpn 
after  defendant's,  was  recorded  firsC  tiie 
den  of  proving  it  fmudulent  rested  on  dc 
aut,  since,  under  the  first  statute,  merel, 
knowledge  of  a  former  conveysnee,  reqnir 
the  second  statnte.  and  not  knowledge  of  i 
to  defraud,  mast  be  manitested  by  registry 

Appeal  from  superior  court,  Union  i 
ty;  McXelll,  Judge. 

Action  by  M.  O.  Austin  against  £ 
Staten  and  another.  From  a  Judgmei 
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!  defendanta,  plaintiff  appeals.  Be- 

Redwtne  and  Adams  &  Jerome,  for 
t  ArmQeld  &  Williams  and  A.  M. 
]r  appellees. 

HES.  J.  This  Is  an  action  for  the 
}n  of  land  commenced  on  the  23d 
May,  1806.  The  defendants  rely  on 
eral  denial  of  the  plaintiff's  right 
•sslon.  Id  which  the  plaintiffs  title 

defendants'  posseeslon  under  color 
are  Involved.  The  following  issues 
ibmltted  without  objection:  "(1)  Is 
□tier  the  CH'ner  and  entitled  to  the 
m  of  the  land  described  In  the  com- 

Ans.  No.  (2)  What  Is  the  annual 
ralue  of  the  said  land?  (3)  What 
is  tlie  plaintiff  entitled  to  recover?" 
intlff  and  defendants  both  claim  title 
le  same  parties,  to  wit,  W.  H.  Staten, 
iten.  and  J.  B.  Staten.  The  plaintiff 
mder  a  deed  dated  March  31.  1800, 
Istered  on  the  same  day.  The  de- 
)  claimed  under  a  deed  dated  Decem- 
1SS7,  and  registered  May  31,  18&7. 
admitted  that  the  deteudant  E.  M. 
had  been  in  the  continuous  posses- 
tbe  land  ever  since  the  date  of  his 
18S7.  It  was  also  In  evidence  that 
a  neighbor  of  the  defendant  E.  M. 
knew  of  the  deed  to  said  defendant, 
defendant's  possession.  The  plaln- 
fe  18  a  sister  of  the  grantors,  and  a 
er  of  the  defendant.  The  evidence 
to  show  (and  was  not  contradicted) 

defendant  E.  M.  Staten  was  threat- 
I  caveat  and  contest  his  father's  will, 

other  defendants  conveyed  him  the 
controversy  In  consideration  that  he 
lot  do  so;  that  two  of  the  grantors 
nors  under  21  years  of  age  when  the 
the  defendant  was  executed,  but  had 
icbed  the  age  of  21  more  than  three 
efore  the  date  of  the  conveyance  to 
ntiff,  and  before  the  commencement 
action.  It  was  In  evidence  that  the 
I  were  men  of  small  means,  and  In 
lat  on  the  day  they  made  the  deed  to 
ntiff  they  went  to  the  towu  of  Mon- 
1  consulted  an  attorney,  as  to  whetb- 

could  recover  the  land  In  contro- 
-om  the  defendant  K.  U.  Staten.  and 
lis  advice  they  made  the  deed  to 
intiff,  and  he  executed  his  note  to 
9  the  consideration  therefor  In  the 

$207.50,  due  one  day  after  date, 
led  March  31,  ISOG;  that  no  part 
note  has  been  paid,  but  It  was  offer- 
vldence  on  the  trial  by  the  plaintiff 
ence  of  consideration  for  the  deed; 
>  grantors  testified  that  the  sale  to 
intiff  was  bona  Qde.  This  la  sub- 
ly  the  case  at  the  close  of  the  evl- 
Lud  the  plaintiff  asked  the  court  for 
)wlng  special  instructions:  "(1)  That 
ience  is  Insufllclent  to  show  fraud 


In  the  procurement  and  execution  of  tbe 
deed  under  which  the  plaintiff  claims  title 
to  the  land  mentioned  In  the  complaint. 
(Refused,  and  plaintiff  excepted.)  (2)  That 
there  Is  no  evidence  to  show  fraud  in  the- 
procurement  and  execution  of  the  deed  un- 
der which  the  plaintiff  claims  title  to  the 
land.  (Refused.  Plaintiff  excepted.)  (3)  If 
the  jury  believe  the  evidence,  they  will  flndl 
that  the  plaintiff  Is  a  purchaser  of  the  land 
for  value.  (Refused,  and  plaintiff  excepted.)' 
(4)  That,  If  the  Jury  believe  the  evidence 
introduced  by  the  defendant  himself,  then 
the  plaintiff  paid  a  valuable  consideration  for 
the  land.  (Refused,  and  plaintiff  excepted.)" 
And  the  court  charged  the  Jury  In  part  as 
follows:  "The  burden  Is  upon  the  plain- 
tiff to  show  that  he  Is  a  purchaser  for  a  val- 
uable consideration,  the  defendant  having 
shown  a  deed  to  the  land  older  than  the 
plaintiff's.  He  must  show  this  by  a  pre- 
ponderance of  the  testimony;  that  is,  be 
must  show  you  by  a  greater  weight  of  the 
testimony  that  he  paid  for  the  land."  Tbe 
plaintiff  excepted  to  this  part  of  the  charge. 
"If  you  should  Qnd  from  the  evidence  thai 
the  note  given  for  the  purchase  money  of 
the  land  was  executed  under  an  agreement, 
or  with  any  understanding  with  the  grantoiB 
In  said  deed  upon  the  part  of  the  plalntffT 
that  the  note  was  not  to  be  paid  unless  tbe 
plaintiff  recovered  the  land  in  this  suit,  in 
such  case  the  plaintiff  would  not  be  a  pnr^ 
chaser  for  value,  and,  should  you  And  that 
there  was  such  an  agreement  or  understand- 
ing, you  win  answer  the  first  Issue,  'No.' " 
The  plaintiff  excepted.  "In  this  case  tbe 
defendant  contends  that  the  transaction  by 
the  plaintiff  and  his  grantors  was  one  wltb- 
out  a  valuable  consideration,  and  as  to  this 
the  court  has  Instructed  you  that  the  bur- 
den of  proof  Is  upon  the  plaintiff  to  show 
that  be  paid  for  the  land,  or  gave  a  note 
without  any  understanding  or  agreement 
that  It  was  not  to  be  paid  In  case  plalntitr 
should  not  recover  In  this  suit"  The  plain- 
tiff excepted.  "The  burden  is  upon  the  plain- 
tiff to  show  the  bona  fides  of  the  transac- 
tion,—that  Is,  to  show  that  he  paid  for  tbe 
land;  and  In  passing  upon  the  question 
as  to  whether  or  not  Austin  paid  or  was  to 
pay  for  tbe  Uind  without  any  condition  yon 
will  consiOer  all  the  circumstances  surround- 
ing the  transactloiL"  The  plaintiff  excepted. 
"The  defendants  contend  that  the  fact  that 
there  has  nothing  been  paid  on  the  note; 
that  no  effort  has  been  made  to  collect  the 
note  save  a  request  to  the  attorney  to  fMjl- 
Icct  the  note;  that  the  grantors  are  poor 
men,  while  tbe  grantee  Is  worth  considera- 
ble  property;  that  the  plaintiff,  Austin,  has 
not  gone  on  the  stand  to  testify  concerning 
his  transaction  with  his  grantors, — taken  to- 
gether with  the  circumstances  at  the  maklngr 
of  tbe  deed,  which  you  will  recall,  and  taken 
with  the  testimony  of  H.  W.  Staten  that  be 
was  to  receive  one-third  of  the  land  In  case 
of  recovery  by  tbe  plaintiff,  though  tbe 
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witness  afteiTvai-ds  changed  that  evidence,— 
that  these  matters  throw  suspicion  on  the 
transaction,  and  prove  lack  of  consideration 
and  fraud."  Plaintiff  excepted.  Under  the 
Instructions  of  the  court  the  Jury  found  "Xo" 
to  the  first  Issue,  and,  upon  the  Judgment 
being  signed,  the  plaintlflC  appealed. 

The  plalntlCt  contends  there  were  errors 
committed  by  the  court  Inrefuslngtoglvethe 
special  Instructions,  and  also  In  the  Instruc- 
tions given  to  the  Jury,  as  pointed  out  In  his 
exceptions.  He  further  contends  that,  wheth- 
er this  is  so  or  not,  still  be  Is  entitled  to  re- 
cover under  chapter  147  of  the  Acts  of  1885, 
as  his  deed  was  registered  before  the  deed 
of  the  defendant;  while  the  defendant  con- 
tends that  bis  deed,  though  not  registered, 
was  color  of  title;  that  be  had  been  In  pos- 
session, holding  under  said  deed,  for  more 
than  seven  years,  and  more  than  three  years 
after  all  the  grantors  came  of  age;  that  his 
possession  was  open  and  notorious,  known 
to  the  plaintiff  when  he  took  his  deed,  and 
that  the  plaintiff  had  actual  knowledge  of 
the  fact  that  the  defendant  E.  M.  Staten 
bad  a  deed  for  the  land  from  his  grantors 
when  he  took  his  deed.  Besides  the  ques- 
tions presented  upon  the  exceptions  to  the 
prayers  for  Instruction  and  the  Judge's 
charge,  this  case  presents  a  new  and  Impor- 
tant question  growing  out  of  the  registra- 
tion act  of  1885.  That  act  provides  "that  no 
deed  or  contract  for  the  sale  of  land  shall 
be  valid  to  pass  any  property  against  cred- 
itors or  pni-chasers  for  a  valuable  consider- 
ation from  Che  donor,  bargainor  or  lessor, 
but  from  the  registration  thereof."  While 
section  1546  of  the  Code  (27  Eliz.  c.  4,  §  2) 
provides  that  the  deed  of  a  party  who  has 
sold  land  "with  the  actual  intent  In  fact  to 
defraud  such  person  as  hath  purchased  or 
shall  purchase  In  fee  simple  •  •  ♦  the 
same  land,  •  •  •  qr  to  defraud  such  as 
shall  purchase,  •  •  •  shall  be  deemed 
utterly  void  against  such  person  and  others 
claiming  under  him,  who  shall  purchase  for 
the  full  value  thereof  •  •  *  the  same 
land  •  •  •  without  notice  before  and  at 
the  time  of  his  purchase  alleged  to  have 
been  made  with  latent  to  defraud."  These 
statutes,  construed  separately,  would  seem 
to  be  In  conflict  with  each  other.  But  they 
were  both  passed  to  prevent  fraud,  and 
must  be  construed  together  with  a  view  to 
the  end  for  which  they  were  passed;  and, 
when  BO  considered.  It  does  not  seem  to  us 
that  they  are  In  conflict  with  each  other. 
The  knowledge  required  by  section  1546  of 
the  Code,  It  would  seem,  must  now  be  man- 
ifested, under  chapter  147  of  the  Acts  of 
1880,  by  registration.  But  this  only  applies 
to  knowledge  of  the  former  conveyance, 
and  carries  with  It  no  taint  or  knowledge  of 
actual  Intent  to  defraud,  which  vitiates  the 
deed  when  It  exists,  and  is  so  found.  The 
act  of  188S,  tt  Kems  to  as,  does  no  mora 


than  to  put  the  second  purchaser  upon  the 
same  footing  where  a  second  purchaser 
stood  before  the  act  of  1885  who  purchased 
without  notice  of  the  former  deed.  And  the 
second  purchaser  must  now,  as  before  the 
act  of  1865,  still  be  a  bona  fide  purchaser, 
and  for  full  value.  We  do  not  mean  to  say 
that  be  should  have  paid  every  dollar  the 
land  was  worth,  but  he  should  have  paid  a 
reasonably  fair  price,— such  as  would  Indi- 
cate fair  dealing,  and  not  be  suggestive  of 
fraud.  Considering  these  acts  together.  It 
seems  to  us  that  this  Is  their  necessary  con- 
struction, and  the  only  construction  tliat 
will  prevent  a  statute  passed  to  prevent 
fraud  from  becoming  a  mfens  of  fraud.  To 
give  these  acts  any  other  construction— to 
give  them  the  constmctlon  contended  for  by 
the  plaIntlfl~would  be  to  open  the  door  to 
the  very  worst  kind  of  fraud.  If  the  con- 
struction contended  for  by  the  plaintiff  be 
put  upon  It,  A.  might  sell  his  land  to-day  to 
B.,  and  receive  every  dollar  of  the  purchase 
money,  and  to-morrow,  by  an  ar  angement 
with  C,  sell  the  same  land  to  him.  and.  If 
0.  Is  able  to  get  his  deed  registered  first 
(which  he  would  likely  do  If  he  was  en- 
gaged In  a  trick  of  this  kind).  B.  would  be 
without  remedy.  But,  If  the  plaintiff's  deed 
Is  void  for  any  of  these  reasons,  the  title 
to  the  land  would  be  In  the  grantoi*s  but  for 
their  deed  to  the  defendant  E.  M.  Staten. 
which  Is  good  as  between  them.  The  real 
matter  Involved  In  this  case.  It  seems  to  us. 
Is  this:  Was  the  purchase  of  the  plaintiff 
an  absolute  bona  fide  purchase  for  a  full 
price,  and  wlthont  any  actual  intent  to  de- 
fraud the  defendant?  The  plaintiff,  though 
having  obtained  his  deed  long  after  the  de- 
fendant obtained  his,  got  it  registered  first; 
and  this,  under  the  act  of  ISSo,  gives  him 
the  vantage  ground,  and  the  burden  Is  up- 
on the  defendant  to  show  the  ground  which 
be  alleges  vitiates  the  plaintiff's  deed.  As 
a  general  rule,  one  who  alleges  fraud  or 
vitiating  circumstances  must  prove  them; 
and  we  do  not  think  the  relationship  of  the 
parties  to  this  action  changes  this  rule. 
Reiger  V.  Davis,  67  N.  C.  186;  Redmond  v. 
Chandley,  119  N.  C.  679,  26  3.  B.  256;  Bank 
V.  Gilmer,  116  N.  C.  684,  22  3.  B.  2.  We  can- 
not adopt  the  argument  of  the  defendant 
that  an  unregistered  deed  Is  color  of  title, 
now.  To  hold  this  would  be  in  effect  to  de- 
stroy chapter  147  of  the  Acts  of  1880,  which 
we  cannot  do.  We  see  no  error  In  the 
court's  refusing  to  give  the  plaintiff's  pray- 
ers for  Instruction,  but  there  was  error  In 
the  charge  as  pointed  out  by  the  plaintiff's 
first  third,  and  fourth  exceptions  thereto,  in 
which  he  placed  the  burden  of  proof  Qi>on 
the  plaintiff.  For  this  reason,  and  for  the 
reason  that  It  does  not  seem  to  ns  that  the 
case  was  tried  upon  the  real  issues  present- 
ed (aa  we  have  endeavored  to  point  oat)> 
there  must  be  a  new  trlaL  New  trial 
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)N  et  al.  T.  WEBB,  Sheriff,  et  aL 

Court  of  North  Orolloa.   June  14, 

1900.) 

S  —  TOLL  FOR  USB  OP  FLOATABLB 
[-CONSTITUTIONAL  UIW— STATUTE. 

act  Of  March  9.  1807  (Acta  1897.  c. 
lorixins:  an  exactioD  of  tolls  from  the 
(  lof^s  Boated  down  certain  streams  In 
unities,  the  toli  to  be  used  In  remoTal 
[>od  which  might  gather  at  shoala  and 
private  and  public  fords  or  pond 
water  at  any  point,  violates  Const, 
makinif  it  the  duty  of  the  legislature 
e  for  the  organization  of  cities  and 
id  to  restrict  their  power  of  taxation; 
toll  authorized  is  for  a  private  bene- 
lot  for  the  public  good,  and  confers 
ponding  benefit  on  the  owner  of  the 

right  of  the  individnal  to  nse  a  float- 
am  for  floating  logs  is  not  derived 
state,  and  the  state  cannot  deny  its 
lut  just  compensatton,  but  baa  merely 
r  to  regulate  highways  for  the  public 

ind  Montgomery,  JJ.,  dissenting. 

iltloQ  for  rehearing.  Dismissed, 
-mer  opinion,  see  83  S.  B.  169. 

Lvery  and  J.  M.  Mull,  for  appellants, 
ae  and  Shepherd  &  Busbee,  for  ap- 


LAS,  J.  This  is  a  petition  to  rehear 
as  reported  Id  124  N.  C.  749.  33  S. 
The  difficulties  of  the  case  apparent- 
from  the  fact  that  the  concurring 
which,  tinder  the  otherwise  even 
of  opinion,  had  the  peculiar  effect 
lllDg  the  judgment  of  the  court,  did 

concur  in  Its  opinion.  The  case 
ited  to  us  did  not  involve  the  ab- 
;ht  of  the  state  to  Improve  Its  float* 

navigable  streams,  and  to  charge 
3  as  would  fairly  represent  their  In- 
value  as  public  highways  to  those 
received  the  benefit  of  such  Improve- 
t  simply  the  right  of  the  state  to  de- 

plaintlff  of  the  use  of  his  natural 

without  some  corresponding  benefit 
atnre  of  compensation.  The  doml- 
rinciple  apparently  controlling  the 
t  of  the  court  is  thus  expressed  In  the 
ig  opinion  on  page  7Ce,  124  N.  C, 
;  171,  33  S.  B.:  "The  term  'float- 
lam'  implies  an  easement  In  some 
le  the  stream  for  purposes  of  trans- 
.  Whether  this  easement  belongs  to 
ral  public  or  Is  appurtenant  to  the 
lands  it  is  difficult  to  say.    If  It 

nil,  it  must  belong  to  the  riparian 
B  a  natural  easement.  Whether  it 
him  solely  or  In  common  with  oth- 
I  needless  now  to  discuss.  If  It  Is 
lythlng  to  anybody,  it  Is  a  valuable 
ance  to  his  land,  of  which  he  cannot 
red  without  adequate  compensation. 

this  compensation  must  be  In  mon- 
ay  be  In  the  Increased  conveniences 
him  by  reasonable  Improvements  op- 
Lream,  need  not  now  be  considered. 


OS  no  compensation  whatever  appears  to  have 
been  given  to  him,  and  no  substantial  Im- 
provements have  been  made  which  would 
Increase  the  facility  of  transportation.  I 
spcali  of  the  riparian  owners  as  a  class, 
each  of  whom  has  the  easement,  where  it  ex- 
ists, as  far  as  the  floatabillty  extends.  If 
he  owns  the  easement,  then  the  state  cannot 
charge  him  with  the  simple  use  of  it.  I  con- 
cede the  right  of  the  state  to  establish  a 
highway  on  water  or  land.  •  •  •  I  also 
admit  that  where  the  state  has  made,  or 
caused  to  be  made,  valuable  Improvements 
of  a  local  nature,  It  may  charge  a  reason- 
able compensation  for  the  use  of  the  Increased 
facilities  and  benefits  afforded  by  such  Im- 
provement But  this  is  in  the  nature  of  a 
toll,  and  not  a  tax,  and  presupposes  some 
corresponding  benefit  to  him  who  pays  the 
toll.  Where  there  Is  an  utter  failure  of  con- 
sideration, why  should  the  toU  be  paid?  But 
it  is  said  to  be  in  the  nature  of  a  special 
tax  levied  upon  the  property  to  be  benefit- 
ed. But  on  what  property  Is  It  levied?  Not 
on  the  logs;  for  they  have  not  been  benefit- 
ed, nor  even  assisted,  in  their  Journey.  More- 
over, a  tax  must  possess  some  element  of 
uniformity,  and.  If  levied  locally  for  a  special 
purpose,  its  disbursement  must  be  confined  to 
its  creative  objects.**  This  we  understand  to 
be  the  generaltenorof  the  opinion  of  the  court, 
which  says  on  page  7G1,  121  K.  C,  and  pag(* 
IGO,  33  S.  E.:  "It  Is  true  that  the  legislature 
may  by  proper  enactment  provide  for  the 
Improvement  of  such  water  way  for  the  bene- 
fit of  navigation.  But  the  legislature  cannot 
Impose  duties  upon  the  commerce  upon  such 
waters  for  the  purpose  of  'building  public 
bridges,  and  of  cleaning  out  fords,  public 
and  private,  across'  such  water  courses." 
The  plain  meaning  of  this  Is  that  such  duties, 
whose  Imposition  upon  commerce  can  be  justi- 
fied only  by  their  reciprocal  benefits,  cannot 
lawfully  be  diverted  to  a  purpose,  public  or 
private,  utterly  foreign  to  their  original  ob- 
ject, nor  can  we  give  our  approval  to  any 
law  which  permits  such  unjust  dlversioD. 
As  the  purpose  of  a  ^clal  tax  or  toll  Is 
the  only  justification  for  its  Imposition,  it 
cannot  lawfully  be  Imposed  where  such  diver- 
sion Is  permitted.  We  presume  that  a  city 
can  Impose  general  taxes  for  the  Improve- 
ment of  Its  streets,  even  If  the  bulk  of  It  Is 
spent  in  some  one  locality.  It  seems  equally 
true  that  It  can  levy  special  assessments 
In  different  localities  for  the  purpose  of  mak- 
ing ^clal  Improvements  within  those  locali- 
ties. This  is  permitted  upon  the  principle 
thut,  where  money  is  spent  tor  the  benefit 
of  those  who  paid  It,  they  are  not  Injured, 
as  the  nature  of  the  Improvement  Is  supposed 
to  be  worth  Its  cost.  But  dan  a  city  levy 
speclal  taxes  In  one  particular  section  to  be 
spent  In  an  entirely  different  section?  Or 
can  it  Impose  a  special  assessment  upon  one 
piece  of  property  for  the  exclusive  benefit 
of  another?  Surely  not  And  yet  this  has 
been  done  in  the  case  at  bar.  A  heavy  as- 
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■eaament  has  been  levied  on  tbese  logs  wltb- 
«ut  any  correspocilliig  benefit  to  them  or  their 
owner.  No  Improvement  bas  been  made  In 
the  flfwtabllity  of  the  itream  o£  which  they 
bave  had  any  advantnse.  At  best,  the  money 
which  they  paid  would  be  devoted  to  the 
future  improvement  of  the  stream,  even  If 
none  were  used  In  bulldlcg  bridges  or  clean* 
Ing  out  private  forda.  Tbeir  owner  may  not 
have  any  more  logs  to  float  down,  and.  If  he 
did,  be  would  probably  be  called  on  to  pay 
tan  for  the  floatage.  This  right  of  floatage 
be  already  possessed,  aa  we  have  held  this 
to  be  a  floatable  stream.  It  did  not  come  to 
lUm  by  grant  from  the  atate,  nor  waa  It 
•created  by  the  decision  of  this  court  AU 
ttiat  this  court  did  or  could  do  was  to  declare 
Ita  existence  as  a  natural  easement,— the 
aright  inherent  In  the  general  public  to  use 
a  natural  highway.  It  was  said  that  this 
vigbt  belonged  to  the  riparian  owner,  but  It 
waa  not  said  that  he  waa  Ita  exclusive  own- 
er. If  it  exists.  It  certainly  .belongs  to  him 
In  some  caphflty  and  to  some  extent  If  It 
Is  a  local  highway,  he  la  entitled  to  its  use 
virtue  of  his  riparian  ownership;  and.  If 
It  la  a  public  highway  in  its  broadest  senae, 
ibe  la  equally  entitled  thereto  as  one  of  the 
leneral  public.  This  right  cannot  be  taken 
dxaok  him  without  Just  compensation  In  some 
itorm  or  other,  and  thla  is  Uie  essence  of  our 
decision. 

Xhere  seems  to  be  an  Idea  that  an  easement 
«»u  exist  in  the  general  public  without  be- 
louj^ng  to  the  Individual.  The  general  pub- 
lic, in  such  a  sense,  Is  a  pure  abstraction. 

an  artificial  entity.  It  cannot  use  the  high- 
way, as  it  can  neither  ride  nor  walk,  having 
neither  feet  nor  hands.  The  easement  is 
available  only  to  the  individual,  and.  if  he 
:taaB  ihe  aright  to  use  It,  then  be  has  the  ease- 
jDQent 

^gnln,  It  is  anggested  that  the  state  owns 
the  highway  separate  and  apart  from  the 
individual,  to  whom  It  may  forbid  Its  use 
without  any  form  of  compensation.  This  Is 
prolMbly  a  survival  of  the  old  idea  that  the 
ihighways  belonged  to  the  king.  In  whom 
'in  fact  was  vested  the  ultimate  fee  to  all 
land.  While,  for  purposes  of  government  we 
must  still  regard  the  state  aa  an  artificial 
entity  apart  from  the  Individual  cltlzeo,  and 
*wUile  certain  kinds  of  property  must  be  re- 
served by  the  state  to  be  used  In  a  certain 
nianner  and  for  certain  specific  purposes  free 
from  all  private  interference,  yet  after  all 
the  state  is  but  the  trustee  for  its  people, 
and.  within  the  necessary  limitations  of  the 
trust  the  privileges  of  the  citizen  are  In- 
berent  and  of  common  right  Thus  the  right 
of  the  Individual  to  use  the  highway  does 
sot  come  from  the  permission  of  the  state, 
but  rests  upon  the  primary  object  for  which 
the  highway  waa  established,— the  use  of 
the  puUIc.  The  power  of  the  state  to  reg- 
ulate the  highway  Is  an  entirely  different  mat- 
«Mr.  but  resta  upon  the  same  general  prin- 


ciple,—the  nltlmate  wdfare  ta  tbe  people 
Suitable  highways  are  absolutdy  necaBnry 
to  all  people,  and  the  more  free,  intelligent 
and  progressive  a  people  become,  the  greater 
wIU  be  thetar  demand  for  highways  aultable 
to  their  development  and  commensurate  with 
tbelr  advancement  Sndi  highways  it  la  the 
duty  of  tbe  state  to  estaUfsh,  and  with  this 
duty  go  the  corresptmding  powers  necessary 
to  Its  perffnnance.  Such  powers,  however, 
although  ample  and  laively  within  the  dis- 
cretion of  the  legislative  body,  cannot  ignore 
the  vested  right  of  the  citlien.  Such  rights, 
on  the  other  hand,  are  not  permitted  to  Ue 
"in  cold  obetrnctlon  across  the  pathway**  of 
tbe  atate.  but  are  aubordlnate  to  the  para- 
mount right  of  eminent  domain.  By  condem- 
nation, with  compensation,  any  right  of  prop- 
erty can  be  taken  for  a  public  purpose. 

We  do  not  deny  the  right  of  tbe  state  to 
Improve  fioatable  streams.  Including  the  one 
In  question,  and  to  regulate  their  use,  even  If 
it  interferes  with  the  natural  easement  hith- 
erto enjoyed  by  the  public.  When,  however, 
one  Is  deprived  of  bis  vested  easement  which 
is  the  result  pro  tanto.  If  be  is  made  to  pay 
for  Its  use.  he  muat  be  given  some  compensa- 
tion in  money  or  In  kind.  This  conqwnsatlm 
must  be  actual  and  present  and  not  merely 
speculative  and  prospective.  Where  tbe 
easement  Is  in  tbe  nature  of  a  toll,  the  benefit 
must  be  contemporaneous  and  reasonably  co- 
extensive with  the  payment  When  we  say 
that  the  state  can  do  this,  we  mean  it  can  do 
BO  directly,  or  by  means  of  such  agencies 
as  It  may  deem  best  suited  to  accompl!sb  Its 
public  purposes.  We  do  not  deny  the  power 
of  the  state  to  Intrust  such  work  to  a  private 
individual  or  corporation,  nor  the  right  of 
such  private  party  to  charge  such  reasonabto 
toils  as  would  return  a  fair  profit;  but  there 
may  be  some  doubt  whether  public  agencies 
would  be  entitled  to  any  profit  beyond  tlie 
interest  OQ  the  Investment  nnd  the  cost  or 
maintenance,  operation,  and  repair.  On  this 
point  we  express  no  opinion,  as  it  is  not  be- 
fore us.  in  our  view  of  the  case.  All  that  Is 
now  before  us  Is  the  Judgment  of  the  court 
below  continuing  until  the  trial  of  the  action 
the  injunction  restraining  the  sheriff  and  tax 
collector  "from  proceeding  In  any  way  under 
the  assessment  against  the  plaintiffs  mention- 
ed in  the  pleadings,  and  also  from  interfering 
with  the  floatage  of  logs  by  the  plaintiffs 
down  said  Catawba  and  Johns  rivers,  by  the 
assessment  or  Imposition  of  toll,  or  the  levy- 
ing or  collecting  of  any  tax  or  toll  on  the 
property  of  the  plalntltCs.  or  by  the  sale  of 
any  property  of  the  plaintiffs  under  any  as- 
sessment or  otherwise." 

The  leameil  cotinsel  for  the  defendant  is 
mistaken  In  supposing  that  we  overlooked 
the  case  of  Commissioners  of  Burke  Oa  v. 
Cauwba  Lumber  Co.,  lie  N.  C.  731.  21  8. 
E.  941.  to  which  we  presume  he  refers.  That 
case  was  cited  in  tbe  dissenting  opinion,  and 
referred  to  in  the  concurring  opinion,  but  Is 
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Ired  in  the  dedBlon  of  thia  case, 
nnder  cMuMeratlon  does  not  affect 
ciple  that  the  right  of  floatage  in  the 

anperltv  to  anj  right  of  riparian 
ta,"  but  attempts,  to  derive  both 
c  and  the  r^uirlan  ownen  of  their 
:  of  floatage  without  compeiiMtlon  to 
•ior  do  we  d«ty  *tbe  pow^  of  the 
«  to  provide  for  lerylng  tolls  or  as- 
a  for  keeping  in  order  public  high* 
id  for  floatage."  "Keeping  In  or> 
lies  that  the  highway  lias  prevtoosty 

In  order;  that  la,  that  substantial 
lents  have  already  been  made,  from 
i  user  has  derived  a  substantial  ben< 
nich  cases,  the  toll  is  regarded  as  tlin 
it  of  the  benefit  already  received, 
ion  not  only  recognizes  the  right  of 
II  existing  in  the  public,  but  protects 
it  against  the  encroachment  of  the 
t  the  same  time,  we  ad«lt  the  right 
Lte,  directly  or  through  proper  agen- 
uprovc  the  stream  whenever  it  sees 
so,  and  to  charge  a  Just  equivalent 
enefit  enjoyed  as  the  result  of  such 
lent.  Upon  the  facta  of  the  case  a» 
I  to  us,  and  the  legal  principles  above 
,  we  think  the  Judgment  should  be 

The  petition  to  rehear  la  tberefore 
I.   Petition  dismissed. 

C,  J.  (dissenting).  We  are  saved 
iKsfon  whether  this  Is  a  floatable 
r  not;  for  It  was  held  in  Commls- 
r  Bnrke  Co,  v.  Catawba  Lumber  Co., 

731,  21  S.  E.  &11.  that  the  Catawba 
that  part  of  It  which  is  embraced  In 
ite  now  before  us,  was  a  floatable 
This  act  (Acts  1897,  c.  388)  recites 
Bion,  and  provides  for  the  regulation 
ae  of  the  stream  for  floatage  por- 
n  State  v.  Glen.  52  N.  G.  321.  it 
1  that  floatable  streams  are  "public 
1  by  water,"  like  navigable  streams; 

difference  bdng  that  in  floatable 
the  bed  of  the  stream  is  capable  of 
the  riparian  owners  for  such  uaes  as 
conflict  with  the  paramount  public 
the  use  of  the  stream  for  floatage, 
rlan  owner,  as  such,  can  have  no 
t  common  to  all  others,  except  over 
of  the  stream,  to  the  center,  within 
darlee.  He  can  have  no  possible 
I  riparian  owner,  above  or  below  his 
there  the  riparian  rights  of  the  oth- 
}  come  In.  Consequently,  as  riparian 
'  has  no  right  whatever  above  or  be- 
line  to  the  use  of  the  stream  for 
any  more  than  a  landowner  over 
id  a  toll  road  or  canal  or  other  blgh- 
I.  The  riparian  owner  has  rights  of 
bat  not  as  a  riparian  owner,  and 
ny  other  citizen  baa  the  right  to  the 

public  highway,  and  on  tiie  same 
.  is  granted  to  all  others,  whether 
!ree  or  on  payment  of  tolL  By  the 
of  location,  a  riparian  owner  may 


bare  greater  need  to  use  tiw  stream  for  floa^ 
age  or  for  navigation  (when  It  la  navigable) 
and  greater  eaae  of  access.  But  anyone  else, 
who  can  get  his  logs  t»  the  stream  either  by 
the  nae  of  pobUe  roads  crossing  the  stream  ia 
by  permission  of  aome  riparian  ownw  to 
cross  bis  land,  when  be  places  his  it^a  iii 
stream,  has  the  same  right  to  use  the  stream. 
The  stream  b^g  a  public  highway  (State  v. 
Glen),  he  owes  no  duttea  or  tolls  to  any  ripa- 
rian owner,  and  no  riparian  owner  has  any 
superior  rights  to  bis,  any  more  than  land- 
owners adjacent  to  any  other  public  highway 
have  superior  rights  to  the  vie  of  the  bigh- 
wy.  All  public  highways  are  alike  In  this: 
tbat  their  regulation,  and  the  terms  on  which 
they  may  be  used,  rest  with  the  people  at 
large,  who  express,  and  can  eiqiress,  their 
will  only  through  their  representatives  In  the 
legislature,  unless  when  some  Question  la 
presented  direct  to  thraa  at  the  ballot  box 
by  what  la  now  termed  a  "referendum." 
Whether  this  or  any  highway  shall  be  free, 
or  whether  tolls  shall  be  paid,  and,  if  ao, 
what  tolls,  la  a  matter  for  the  legislature, 
not  for  the  coorta,  to  decide.  The  riparian 
owner  loses  no  property  rights.  He  has  none 
beyond  his  upper  and  lower  lines  and  to  the 
thread  of  the  stream,  and  within  those  limits 
he  has  the  l>ed  of  the  stream  for  such  use  as 
be  can  make  of  it,  but  subject  to  the  superior 
right  of  the  sovereign  to  the  use  and  regula- 
tion of  the  stream  for  all  Its  citizens  aliice. 
The  lawmaking  power  Is  confided  by  the  con- 
stitution to  tbe  general  assembly,  and  no  act 
of  theirs  can  be  held  invalid  imless  it  plainly 
and  palpably  violates  some  provision  of  the 
state  or  federal  constitution.  Ho  provision 
of  ^ther  can  be  pointed  out  that  restricts  the 
power  ctf  the  general  assembly  to  regulate  the 
use  of  public  highways  or  to  exact  tsUa  for 
the  use  of  them.  There  la  no  requirement 
of  either  Instrument  that  work  must  be  done 
by  the  sovei-eign  on  public  highways  by  wa- 
ter before  tolls  can  tie  exacted,  and  ^at 
thereafter  toils  can  be  exacted  cmly  to  the 
precise  amount  of  public  funds  so  expended. 
Whether  or  not  this  would  be  a  desirable  re- 
striction upon  the  power  of  the  lawmaking 
body  Intrusted  with  general  legislation,  the 
t>eopte  have  not  seen  fit  to  place  It  In  the 
constitution,  and  no  one  else  can  place  each 
restriction  there.  The  supreme  court  of  the 
United  States  has  uniformly  held  that  the 
power  of  a  state  legislature  to  regulate  the 
use  of  floatable  streams  and  prescribe  tolls 
upon  logs  is  unlimited  by  tbe  United  States 
cousUtutlon,  save  when  such  stream  11^  in 
two  states,  and  even  then  the  lower  state  can 
place  tolls  upon  logs  between  any  two  points 
In  it,  and  also  as  well  upon  logs  coming  from 
a  state  higher  up,  unless  congress  has  legis- 
lated on  the  latter  subject.  In  a  very  recent 
decision  in  the  United  Stotea  (Lindsay  ft 
Phelps  Co.  V.  Mullen  [filed  Jan.  15,  1000]  20 
Sup.  Ct.  825,  Adv.  S.  U.  S.  325.  44  L.  Ed.  — ), 
It  la  said,  speaking  of  the  Manistee  river: 
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"The  state  can  aatborlze  any  Improvement 
which  In  its  Judgment  will  enhance  Its  value 
as  a  means  of  transportation  (rc»n  one  part 
of  the  state  to  another.  The  Internal  com- 
merce of  a  state— that  Is,  the  commerce  whol- 
ly confined  within  Its  limits— la  as  much  un- 
der Its  control  as  foreign  or  Interstate  com- 
merce is  under  the  control  of  the  general 
govemment;  and,  to  encourage  the  growth 
of  this  commerce  and  render  It  safe,  the 
states  may  provide  for  the  removal  of  ob- 
structions from  their  rivers  and  harbors,  and 
deepen  their  channels,  and  In  other  ways. 
•  •  •  And,  to  meet  the  cost  of  such  Im- 
provements, the  state  may  levy  a  general 
tax  or  lay  a  toll  upon  all  who  use  the  rivers 
and  harbors  as  Improved.  Regulations  of 
tolls  and  charges  In  such  cases  are  mere  mat- 
ters of  administration,  under  the  entire  con- 
trol ot  the  state."  What  the  improvements 
shall  be,  and  what  the  rate  of  toll;  whether 
the  toils  shall  be  greater  or  less  than  tbe 
cost  of  the  fmprovement;  and  whether  the 
agency  shall  be  directly  by  tbe  state  through 
special  commissioners,  or,  as  here,  by  the 
agency  of  the  boards  of  commlsslcmers  of  the 
riparian  counties;  or  whether  the  agency 
shall  be  by  means  of  chartered  "navigation 
companies"  or  contractors  (for  all  these  meth- 
ods have  been  tried);  and  whether  the  9tate 
shall  raise  a  fund  by  tolls  to  be  applied, 
when  raised,  to  making  the  Improvements,  or 
shall  first  advance  the  necessary  funds  out 
of  money  raised  by  general  taxation;  and, 
further,  if  the  tolls  prove  Insufficient,  whether 
the  deficiency  shall  be  made  good  out  of  the 
public  treasury;  or  whether.  If  the  tolls  shall 
be  more  than  sufficient,  the  surplus  receipts 
fllke  the  receipts  of  the  federal  government 
from  port  dues  and  the  like)  shall  go  into  the 
general  treasury;  or  whether  such  surplus 
shall  go,  as  directed  by  this  act,  to  building 
bridges  over  the  stream  to  take  the  place 
of  the  fords  deepened  for  floatage,— all  these 
matters  rest  with  the  representatives  of  a 
self-governing  people,  who.  from  time  to 
time,  will  change  the  tolls  aud  regulations  as 
experience  may  dictate.  There  Is  no  hint  In 
the  constitution  (state  or  federal)  that  the 
general  assembly  Is  restricted  from  legislat- 
ing as  to  the  regulations  and  tolls  upon  pub- 
lic highways  by  water.  Still  less  Is  there  any 
Indication  that  the  wisdom  of  tbe  courts  Is  so 
far  superior  to  the  will  of  the  people,  ^press- 
ed through  the  lawmaking  body,  that  the  Ju- 
diciary shall  virtute  officii  supervise  and  cor- 
rect •legislation,  whether  wise  or  unwise  (In 
its  estimation),  when  such  legislation  Is  en- 
acted within  the  limits  not  forbidden  to  tbe 
general  assembly  by  the  constltutloiL 

MONTGOMERY,  J.  (dissenting).  He 
doubts  the  power  of  the  general  assembly  to 
enact  that  part  of  chapter  388  of  the  Acts  of 
1887  which  has  given  rise  to  this  litigation, 
bat  Its  unconstitutionality  does  not  clearly 
appear  to  his  mind,  and  therefore  he  does  not 
concnr  In  the  opinion  ot  tbe  court 


STATE  V.  ICEDLm. 

(Snpreme  Court  of  North  OaroUna.   June  14, 

1900.) 

HOinCIDB-SHLP-DEFaNSE— WITHDRAWma 
FROM  CONFLICT— INSTRUCTION. 
Defendant  requested  tbe  following  instruc- 
tion: "If  tbe  jury  find  from  the  evidence  that 
^e  prisoner  willfully,  deliberately,  and  with 
premeditation  shot  at  the  deceased,  with  intent 
to  take  his  life,  •  •  ♦  and.  after  having 
made  the  first  assault,  turned  and  fled,  •  •  • 
with  tbe  Intent  of  wholly  withdrawing  from  the 
conflict  in  good  faith,  and  with  no  deragn  to 
continue  It.  and  tbe  deceased  knew  that  all  dan- 
ger from  the  prisoner  had  passed,  and  the  de- 
ceased then  went  to  the  window  and  shot  at 
the  prisoner,  still  holding  bis  pistol  drawn  on 
the  [fflsoner,  and  the  prisoner  turned  and  shot 
tbe  deceased,  killing  nim,  such  killing  would 
be  in  self-defense  and  excusable:  •  •  •  pro- 
vided, at  tbe  time  of  firins  the  fatal  shot  he 
reasonably  apprehended  hfa  own  life  was  in 
imminent  pedl,  and  that  farther  retreat  would 
be  fatal  to  mm."  Held,  that  such  instruction 
was  properly  refused,  because  it  assumes  that 
deceased  was  killed  by  the  last  shot  fired,  ex- 
cluding the  possible  effect  of  the  previous  shots, 
and  also  that  the  "deceased  knew  that  all 
danger  from  the  prisoner  had  passed,"  where- 
as then  is  no  evidence  to  support  dtiier  of 
these  aasumptiona. 

Appeal  from  superior  court  Outon  coun- 
ty; McNeill.  Judge. 

Drayton  Medlin  was  convicted  of  murder, 
and  appeals.  Affirmed. 

Osborne,  Maxwell  ft  Eeerana,  for  appel- 
lant Jones  ft  Tlllett  Brown  Shepherd,  and 
the  Attorney  General,  for  the  State. 


DOUGLAS,  J.  This  Is  an  appeal  on  a 
conviction  of  murder  In  the  first  degree. 
There  Is  but  one  exception,  which  is  to  the 
refusal  of  the  court  to  give  the  following 
instruction:  "If  the  Jury  find  ^m  the  evi- 
dence that  the  prisoner  willfully,  deliber- 
ately, and  with  premeditation  shot  at  the 
deceased,  with  the  Intent  to  take  his  life, 
and  the  deceased  shot  at  the  prisoner.  In  the 
tower,  in  self-defense,  and  the  prisoner,  after 
having  made  the  first  assault  as  above  set 
forth,  turned  and  fled  from  the  deceased, 
down  the  steps  out  of  the  tower,  closing  the 
door  after  lilm  to  prevent  the  deceased  from 
shooting  him,  and  further  retreating  from 
the  tower  some  15  or  20  steps,  with  the  ii>< 
tent  of  wholly  withdrawing  from  the  con- 
flict, in  good  faith,  and  with  no  design  to 
continue  It,  and  the  deceased  knew  that  all 
danger  from  the  prisoner  had  passed,  and 
the  deceased  went  to  the  window  and  shot 
at  tbe  prisoner,  still  holding  bis  pistol  drawn 
on  the  prisoner,  and  the  prisoner  turned  and 
shot  the  deceased,  killing  him,  such  killing 
would  be  in  self-defense,  and  excusable,  un- 
der the  law,  and  the  verdict  should  be,  *Not 
guilty:*  provided,  at  tbe  time  of  firing  the 
fatal  shot  he  reasonably  apprehended  his 
own  life  was  In  Imminent  peril,  and  tbat  far- 
ther retreat  would  be  fatal  to  blm."  We 
have  given  this  case  most  carefol  connlder- 
aticm,  as  we  try  to  do  In  all  caaes^  and  a» 
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we  always  do  in  those  involTlng  tlw  lUe  of  a 
fellow  being.  Whatever  doubts  we  have  are 
reaolTed  In  favor  ot  the  prlaoiier  whose  life 
Is  in  our  hande,  nnlesa,  upon  mature  reflec- 
tion. It  olearly  appears  that  those  donbts  are 
purely  the  result  of  human  sympathy,  unsup- 
ported either  by  reason  or  iffecedent.  In 
■uch  cases  we  caniwt  permit  personal  feel- 
ings to  interfere  with  the  proper  execution 
of  the  law,  whose  ultimate  object  In  pnn- 
Ishlng  fbe  gtiUty  Is  the  protection  of  the  In- 
noc«iL  In  cases  of  murder,  in  our  sym- 
pathy for  the  accused  we  cannot  entirely 
foRget  tlie  victim,  or  the  Uvhig  who  may  be- 
come the  vtctlms  of  unpunished  crime.  We 
do  not  think  that  the  prisoner  was  entitled 
to  the  instTDctlon  asked,  under  all  the  dr- 
cnmstances  of  his  case.  It  is  drawn  with 
great  skill  and  care,  and  appears  to  be  cor^ 
rect  as  an  abstract  propositkm  of  law;  but 
It  ajBsames,  In  fovor  of  the  prisoner,  facts 
and  evidence  that  do  not  ^tpear  to  us.  In 
the  first  place,  It  assumes,  or  might  well 
have  been  understood  by  the  Jury  as  asstmi- 
ing,  tliat  the  deceased  was  killed  by  the  last 
shot  fired  by  tbe  prisoner.  This  entirely  ex- 
dndes  the  possible  effect  of  the  previous 
shots,  which  the  Jury  might  have  believed, 
from  the  evidence,  caused  the  death  of  the 
deceased.  Therefore,  byoi  It  the  reraaUider 
of  tb»  prayer  had  been  proper,  fti  to  the 
last  shot  being  fired  in  self-defense.  It  was 
not  proper  to  say  that  therefore  "the  ver- 
dict should  bo,  'Not  guilty,' "  without  some 
fnrther  qualiflcatlcm.  It  seems  to  us  that 
even  If  tlie  last  shot  had  been  admittedly 
fired  In  self-defense,  and  had  Inflicted  a 
mortal  wound,  the  prisoner  would  still  have 
been  guilty,  if  any  of  his  pravloos  shote  had 
mortally  wounded  tiie  deceased.  Those  shots 
were,  by  the  very  terms  of  the  prayer,  ad- 
mittedly fired  without  excuse  or  palliation; 
and.  If  either  of  them  had  produced  a  mortal 
wound,  the  prisoner  would  have  been  guilty 
of  a  crime  that  would  have  ripened  into 
murder  upon  fba  death  of  the  deceased,  if 
they  had  proxfmately  contributed  to  Us 
death.  This  rule  would  be  different  If  It 
were  shown  that  the  last  shot  was  the  ex- 
dnsive  cause  of  death,  or  by  itself  the  proxi- 
mate and  Immediate  cause.  State  v.  Scates, 
DO  N.  a  420;  State  v.  Hambrlght,  111  N.  0. 
707,  16  S.  E.  411.  But  of  this  we  find  no 
evidence,  and  certain^  none  tliat  would  jus- 
tly the  court  In  assuming  it  as  a  fact  It 
is  weU  setUed  in  this  state  that  the  killing 
with  a  deadly  weapon  Implies  malice,  and 
that,  where  it  is  admitted  or  proved  be- 
yond a  reasonable  doubt,  the  prisoner  is  pre- 
anmed  to  be  guilty  of  murder,  at  least  in 
the  second  degree,  and  the  burden  then  rests 
upon  him  of  proving  such  facts  as  he  relies 
on  in  mitigation  or  excuse.  State  v.  Byrd, 
121  N.  C.  684,  2S  S.  a  353;  State  v.  Booker, 
123  N.  C.  713.  31  S.  B.  376. 

Aside  from  this,  we  do  not  think  that  the 
evidence  justified  the  prayer.  We  see  no 
evidence  tending  to  show  that  "the  deceased 


knew  that  all  danger  from  the  prisoner  had 
passed,"  nor  can  we  find  either  In  the  dta- 
tions  furnished  to  us  by  the  learned  counsel 
for  the  prisoner,  or  in  our  own  investiga- 
tions, a  single  precedent  holding  Uiat  the 
prisoner,  under  circumstances  similar  to 
those  of  the  case  at  bar,  had  so  far  "with- 
drawn tsom  the  coi^ct"  as  to  rdegate  him 
to  fals  right  of  self-defense.  The  counsel 
cited  us  to  State  v.  Hill,  20  N.  a  491;  State 
V.  ingold,  48  N.  a  216;  State  v.  Brittaln.  80 
N.  G  481,  BOO;  State  v.  Hensley,  H.  C 
1021.  1036;  Bute  v.  WUcox,  118  N.  a  im, 
23  S.  B.  828;  1  Hale,  P.  0.  479,  480;  Whart. 
Horn.  213;  Kerr.  Uom.  201,  202;  1  Blsh.  Or. 
£aw,  H  870^  Sn;  Horr.  &  T.  Cas.  213,  and 
notes;  Stoffer  t.  State,  16  Ohio  St  47.  None 
of  these  autbCKritleB  appear  to  sustain  his 
position.  Some  of.  them  relate  to  chance- 
medloy,  where  the  party  attained  had  never 
lost  his  right  of  self-defense,  but  in  all  cases 
whwe  the  prisoner  pleaded  se  def endendo  he 
vras  required  to  show  that  he  had  "retreated 
to  the  wall**  Hale  says  (omitting  the  cita- 
tions): "But  now  suppose  that  a.  by  malice 
makes  a  snddrai  assault  upon  B.,  who  strikes 
again,  and,  pursuing  hard  upon  A,  A  re- 
treats to  the  wall,  and  in  saving  his  own 
life  kills  B.;  some  have  held  this  to  be  mur- 
der, and  not  se  defendendo,  because  A  gave 
the  first  assault  •  *  •  it  seems  to  me  that 
if  A  did  retreat  to  the  wall  upon  a  real  in- 
tent to  save  bis  Ufe,  and  then  merely  In  his 
own  defense  killed  B..  that  it  is  se  defen- 
denda  •  •  •  But  if,  on  the  other  aide, 
A.  knowing  bis  advantage  of  strength  or 
skill  or  weapon,  retreated  to  tiie  wall  merely 
as  a  design  to  protect  himself  under  the 
shelter  of  the  law,  as  in  his  own  defense, 
but  really  intoidliig  the  killing  of  B..  then 
It  Is  murder  or  manslaughter  as  the  circum- 
stances of  the  case  require.  *  •  *  Begu- 
larly  It  is  necessary  that  the  person  that 
kills  another  In  his  own  defense  fiy  as  far 
as  he  may  to  avoid  the  violence  of  the  as- 
sault before  he  turn  upon  his  assailant** 
East  and  Hawldns  both  think  It  would  be 
murder,  but  Sir  Mlcbael  Foster  appears  to 
agree  with  Sir  Matthew  Hale.  Wharton 
says,  on  page  213:  "In  cases  of  personal 
conflict  In  order  to  prove  this  defense.  It 
must  appear  that  the  party  killing  had  re- 
treated, either  as  far  as  he  could,  by  reason 
of  some  wall,  ditch,  or  other  impediment  or 
as  far  as  the  flerceness  of  the  assault  would 
permit  him."  Bishop  says.  In  sectirai  868: 
"But  he  [referring  to  Lord  Hale]  goes  on  to 
explain,  and  so  do  the  other  old  writers,  that 
the  assailant's  Ufb  can  b>>  taken  only  wlion 
no  other  means  of  escape  are  open.  Such, 
likewise,  is  our  own  modem  law."  Kerr 
says,  in  section  170:  "In  those  cases  where 
tlie  assailant  by  his  own  conduct  liad.  before 
the  homicide  was  committed,  given  notice  of 
his  desire  to  withdraw  from  the  combat,  and 
had  really  and  In  good  faith  endeavored  to 
decline  any  further  struggle,  and  the  homi- 
cide was  necessary  to  save  himself  from 
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great  bodily  harm, '  it  might  be  excasable.** 
And  again,  at  the  head  of  section  180:  "The 
killing  must  appear  to  be  the  last  resort  for 
saXety."  The  same  author,  In  section  181, 
says:  "The  weight  of  authority  now  is  that 
when  a  person,  being  without  fault  in  a 
place  where  he  has  a  right  to  be.  Is  Tiolently 
oBsaulted,  he  may,  without  retreating,  repel 
force  by  force;  and  if.  In  the  reasonable  ex- 
ercise of  his  right  of  self-defense,  his  assail- 
ant is  killed,  he  Is  Justifiable."  Clearly,  this 
Bectlou  does  not  apply  where  the  assailant 
Is  the  slayer,  as  in  the  case  at  bar.  Clarke, 
Or.  Law.  p.  155,  says:  '*Self-defense  Is  no 
excuse  for  a  homicide.  If  the  accused  brought 
OD  the  ditHculty.  and  was  himself  the  ag- 
grefisor.  if.  however,  after  bringing  on  the 
difficulty  a  person  in  good  faith  withdraws, 
and  dhows  bis  adversary  that  be  does  not  de- 
sire to  continue  the  coaflfct,  and  his  adver- 
sary pursues  falm,  be  has  the  same  right  to 
defend  himself  as  if  be  bad  not  originally 
provoked  the  difficulty,  but  the  withdrawal 
must  be  in  good  faith.  If  be  withdraws, 
and  gives  his  adversary  reasonable  ground 
for  believing  that  he  has  withdrawn,  it  is 
snfflcient.  *  •  •  It  follows  from  what 
has  already  be*n  said  that  where  the  origi- 
nal aggressor  ceases  the  attack,  and  shows 
thnt  he  has  abandoned  it  and  the  person 
assailed  renews  the  difficulty,  he  becomes  in 
turn  the  aggressor,  and  cannot  plead  self- 
defease  if  be  kills  ^e  original  aggressor  to 
save  his  life."  The  matter  is  very  clearly 
treated  In  McClaIn,  Cr.  Law,  fig  30S-310.  In 
the  last  section  the  author  says:  "As  ap- 
I>ears  from  the  preceding  section,  one  who 
voluntarily  enters  into  a  combat,  or  is  the 
original  aggressor,  cannot  excuse  a  subse- 
quent homicide  committed  in  consequence 
thereof,  on  the  ground  of  self-defense,  it  be- 
ing bis  duty  to  withdraw:  but  there  must 
be  allowed  room  for  repentance,  and  aban- 
donment of  the  evil  and  unlawful  purpose, 
and  If  the  defendant,  though  origlBatly  In 
the  wrong,  does  thus  abandon  his  purpooe, 
he  may  afterwards  exercise  the  right  of 
8elf-4lefeuse.  The  withdrawal,  however, 
must  be  in  good  faith  •  •  and  the  fact 
of  change  of  purpose  must  be  anown  to  the 
other  party  felting  State  v.  Edwards.  112  N. 
O.  901,  li  8.  E.  M±].  Perhaps  tuis  duty  to 
withdraw  does  not  exist  \^-bei-e  the  danger 
has  become  such  that  a  reasonably  prudent 
man  would  consider  that  withdrawal  would 
Imperil  his  life.  But  a  distinction  must  be 
fntrodnced  between  the  duty  to  withdraw, 
,  here  refeiTed  to.  and  the  duty  to  retreat,  dis- 
cussRd  in  the  next  section;  for  in  the  cases 
now  under  consideration  the  party  who 
seeks  to  avail  himself  of  ihe  right  of  self- 
defense  has  been  originally  in  the  wrong, 
and  It  Is  doubtful  whether  he  ought  to  be 
excused  for  killing  in  self-defense  before  a 
definite  withdrawal,  no  matter  how  danger- 
ous such  withdrawal  might  be." 

Pertiaps  the  best  expression  of  the  nile  we 
have-  found  applhnble  to  the  coae  at  bar  Is 


in  Stoffer  r.  State,  IS  Ohio  St  47,  Justly  con- 
sfdered  a  leading  case.  In  which  the  subject 
Is  learnedly  and  reflectively  considered.  The 
court  says  on  page  53:  "While  he  [the  aa- 
sallant]  remains  In  the  conflict  to  whatever 
extremity  he  may  be  reduced,  he  cannot  be 
excused  for  taking  the  life  of  his  antag- 
onist to  save  his  own.  In  such  case  It  xAay 
be  rightfully  and  truthfully  said  that  he 
brought  the  necessity  upon  himself  by  hia 
own  criminal  conduct  But  when  he  has 
succeeded  In  wholly  withdrawing  himself 
from  the  contest  and  that  so  palpably  as  at 
the  same  time  to  manifest  his  own  good 
faith,  and  to  remove  any  Just  apprehension 
from  his  adversary,  he  is  again  remitted  to 
his  right  of  self-defense,  and  may  make  it 
effectual  by  opposing  force  to  force,  and, 
when  all  other  means  have  failed,  may  le- 
gally act  upon  the  .instinct  of  self-preserra- 
tlou,  and  save  his  own  life  by  aacriflcing  the 
life  of  one  who  persists  In  endangering  It." 
Can  the  case  at  bar  In  any  aspect  be  brought 
within  this  rule?  Let  us  take  the  prisoner's 
own  testimony,  which  Is  contradicted  by  oth- 
er witnesses,  but  which  we  will  assume  to 
be  true  for  the  purposes  of  the  argument 
He  testlQes  that  he  bad  a  dispute  with  the 
deceased  about  the  time  and  pay  of  bis 
daughter.  Next  morning  be  put  bis  pistol 
In  his  pocket  and  again  went  to  see  the  de> 
ceased.  They  bad  another  dispute.  In  which 
both  be  and  the  deceased  cursed  each  other 
and  bandied  opprobrious  epithets.  He  then 
went  home,  and  soon  after  returned  to  the 
office  of  the  deceased.  The  following  are 
his  own  words,  as  they  appear  in  the  record: 
"I  went  on  to  the  mill,  with  my  little  gtr! 
behind  me.  Wlien  I  got  to  the  tower  door 
Mr.  Sherrlll  was  Standing  In  the  door,  with 
his  back  against  the  sontli  door,  facing.— 
with  his  face  towards  me.  He  says  to  me, 
'Mr.  Medlln,  if  I  was  you,  I  wouldn't  bare 
any  fuss  with  Brown.'  I  said,  'Oh.  bell!  I 
didn't  come  here  to  have  any  fuss.'  I  walk- 
ed Into  the  door,  and  turn^  to  the  right, 
and  stepped  on  a  platform  about  one  step 
high,  and  then  I  stepped  two  or  three  steps 
up  the  steps.  When  I  got  up  two  or  three 
steps  I  could  see  Mr.  Brown  getting  up  out 
of  a  chair.  I  could  not  see  the  cbnlr.  He 
was  raising  up  when  I  first  saw  him,  look- 
ing right  at  me.  T  stepped  one  step  after  I 
saw  him,  and  Brown  was  getting  up,  wttb 
both  hands  In  his  pockets,  and  when  he  got 
up  I  saw  that  be  was  drawing  his  pistol  out 
of  his  right  pants  pocket  I  saw  the  white- 
metal  piece  on  the  butt  of  the  pistol,  between 
hlB  fingers.  When  T  saw  that  I  stepped  one 
step  down  and  reached  for  my  pistol,  and 
says  to  Brown.  'Don't*  Then  I  Jerked  my 
pistol  out  as  quick  as  I  could  get  it  out  When 
I  Jerked  It  out  of  my  poCket,  I  nearly  let  It  fall 
out  of  my  hand,  and  I  grabbed  It  with  both 
bands.  I  throwed  it  up  with  both  hands  In 
front  of  my  body.  By  that  time  Brown  was 
coming  over  with  hit  pistol,  and  throwing  it 
right  down  In  my  face.   I  shot  then.  I  saw 
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tliat  tae  was  going  to  shoot,  and  I  shot,  and 
then  Brown  shot  I  kept  going  toa<AwaM8 
down  the  steps.  I  saw  that  Brown  was  mak- 
ing an  effort  to  shoot  again,  and  I  shot  again 
as  quick  as  I  could.  When  I  shot  the  second 
time  I  was  near  the  bottom  of  the  steps— I 
think,  on  the  platform.  I  wheeled.  As  I 
turned  round  to  run  out  the  door,  somebody 
shot  at  me.  I  don't  know  who  It  was.  I 
ran  out  the  door,  and  Jerked  the  door  shut 
b^lnd  me.  When  I  got  on  the  ontslde  I 
thought  of  my  daughter,  and  turned  round 
to  And  her.  She  jerked  the  door  open  be- 
hind me,  and  Jumped  out  of  the  door,  and 
hallooed:  *Lord  have  mercy!  what  Is  the 
matter,  pa?  While  I  was  standing  there  I 
heard  somebody  coming  down  the  steps,  run- 
ning. I  looked  Inside  the  door,  and  Mr. 
Brown  by  that  time  had  got  to  the  last  step, 
stepping  onto  the  platform,  and  turned  to 
come  out  In  the  door.  Just  as  be  came  In 
tT%jut  of  the  door  I  told  blm  to  sitop,  and  he 
didn't  stop,  but  was  raising  his  pistol  to 
shoot  again,  and  I  shot  at  him.  When  X 
shot  he  Jumped  back  and  slammed  the  door 
to.  2Xy  Uttle  girl  was  down  about  the  cor- 
ner of  the  tower  then.  I  said  to  her.  'Get 
out  of  the  way,'  and  started  for  home.  She 
followed  me.  I  was  going  In  a  sort  of  a 
run.  When  1  got  20  or  25  steps  from  the 
tower,  I  heard  somebody  say:  Tonder  he 
goes.  Shoot  him.'  I  turned  my  head,  and 
just  as  I  turned  my  head  somebody  shot  at 
me  again.  As  I  turned  round,  I  saw  George 
Ballard  leaning  out  of  the  window  upstalra. 
While  I  was  looking  I  dropped  my  eyes,  and 
saw  Mr.  Brown  standing  In  the  window 
downstairs,  with  Ms  pistol  In  both  bands. 
The  smoke  was  boiling  out  of  the  window, 
aa  If  he  had  Jnst  shot  I  threw  my  pistol 
back  and  shot  at  Brown,  and  ran  on.  I 
looked  back  again,  but  did  not  see  Brown 
any  more.  As  I  shot  the  last  shot,  I  saw 
him  throw  his  hand  on  bis  left  breast  and 
stagger  back.  That's  the  last  I  saw  of 
Brown."  It  thus  appears  from  the  prison- 
ous own  testimony  that  he  took  no  chances, 
but  anticipated  every  action  of  the  deceased. 
He  went  around  to  the  office  of  the  deceased. 
Brown,  with  whom  he  had  recently  quar- 
reled. He  drew  his  pistol  because  BrcFwn 
looked  as  if  he  intended  to  draw  his  pistol. 
He  fired  because  Brown  looked  as  if  he  was 
going  to  flre.  As  he  was  going  down  the 
steps  backwards,  he  shot  again  because 
Brown  looked  as  if  he  was  making  an  effort 
to  shoot  After  getting  out  of  the  factory, 
he  turned  around  and  ^ot  again  because 
Brown  would  not  stop  when  he  told  him  to 
atop.  After  getting  20  or  25  steps  from  the 
factory,  but  how  far  from  the  place  where 
he  flred  the  last  shot  la  not  stated,  he  turned 
again  because  he  heard  some  one  say:  "Ton- 
der he  goes.  Shoot  him."  After  he  turned 
his  head  around,  somebody  shot  at  him.  and 
then  be  again  shot  at  Brown.  We  rarely 
find  a  more  perfect  specimen  of  Parthian 
tactics.    Two  tbIngB  here  are  worthy  of 


no:te:  He  tnm^  aronnd  before  the  shot 
was  fired,  and  he  does  not  say  that  It  was 
fired  by  Brown.  He  says  Brown  was 
"standing  In  the  window  with  his  pistol  In 
both  hands,"  and  that  "the  smoke  was  boil- 
ing out  of  the  window  as  tf  he  bad  Just 
shot'*  It  ts  common  knowledge  that  it 
Brown  had  shot  lu  such  a  position,  the 
smoke  from,  his  pistol  would  hare  been  car- 
ried out  of  the  window  with  the  discharge. 
The  prisoner  certainly  had  not  "succeeded 
In  wholly  withdrawing  himself  from  the 
contest"  Iff  Indeed,  he  had  made  any  effort 
to  do  so.  as  he  was  constsnUy  turning  and 
shooting  as  he  retreated.  We  are  at  a  loss 
tor  any  evidence  whatever  that  he  had  done 
anj-thlng  to  **remove  any  Just  apprehension 
from  his  adversary."  The  last  word  he  ad- 
dressed to  him  but  ft  tew'  seconds  before  was 
a  peremptory  order  to  stop,  followed  by  a 
pistol  shot  He  Is  not  certain  that  Brown 
himself  fired  but  one  shot  at  him,  while  he 
admits  he  fired  four  shots  at  Brown.  None 
of  the  shots  hit  him,  or  came  any  where 
near  blm,  as  far  as  we  can  see.  If  he  was 
In  any  danger  when  the  last  shot  was  fired 
at  him,  he  would  have  been  In  less  danger  If 
he  had  kept  on  running.  Instead  of  stopping 
and  turning  around  to  await  and  return  the 
shot  He  had  not  retreated  to  the  iraU,  or 
a  ditch,  or  anything  that  coold  stop  blm; 
and,  if  he  had  eontlnned  runnli^,  he  would 
soon  have  been  out  of  any  effective  range 
of  the  ordinary  pistol.  In  any  event,  a  mtin 
In  the  open  would  be  safer  running  than 
stopping  and  exchanging  shots  with  a  man 
in  a  building,  who  by  stepping  aside  could 
hsTe  fired  out  of  the  window  with  perfect 
aim,  and  but  little  exposure  of  his  own  per- 
son. We  must  remember  that  the  prayer  It- 
self Is  based  upon  the  assumption  that  the 
prisoner  bad  been  the  aggressor,  and  tiiere* 
fore  tlip  dnty  rested  upon  him,  not  simply  of 
retreating,  but  of  wholly  withdrawing,  from 
the  ccHttest  as  far  as  possible,  before  he 
could  resume  bis  right  of  self-defense,  of 
which  he  had  voluntarily  devested  himself 
by  his  original  assault 

Of  all  the  cases  cited  1^  the  defendant  that 
of  State  V.  Ingold  goes  furthest  In  his  direo 
tlon,  but  even  that  ftiUs  far  lAiort  of  sustain- 
ing bis  ctmtentlon.  In  that  case  this  court 
says:  "There  Is  manifest  error  In  the  first 
proposition  of  law  laid  down  by  his  honor; 
'If  the  prisoner  willingly  entered  Into  the 
fight  and  during  Its  progress,  however  awr^ 
ly  he  might  be  pressed,  stabbed  the  deceased 
as  described  by  the  witnesses,  his  offense,  at 
least  would  be  manslanghter.  By  *sore1y 
pressed'  we  undsrstand  being  put  to  the  wan, 
or  placed  In  a  Mtuatlcoi  where  he  must  be 
killed  or  suffer  great  bodily  harm,  or  take  the 
life  of  his  adversary.  Sui^slng  there  was 
evidence  to  raise  this  point  the  offense,  ac- 
cording to  all  the  authorities,  was  execanble 
hcMnlclde,  which  Foster  calls  'stif-defense, 
culpable,  but  through  the  benignity  of  the 
law,  eKcusable';  citing  Foet  Grown  Law,  278. 
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274;  1  East.  P.  C.  279;  4  BI.  Comm.  184; 
1  ilale,  P.  C.  482,  Indeed,  as  the  deceased 
niade  the  first  assault  wltb  a  deadly  weapon, 
i  e.  'a  stone  about  the  size  of  a  goose  egg.' 
thrown  wltb  violence  at  a  abort  distance,  and 
following  It  up  by  pusbing  tbe  prisoner 
against  tbe  jam  of  tbe  fence,  gave  bim  two 
blows,  and  then  caugbt  blm  wltb  his  hand 
about  the  month,  having  blm  against  the 
fence,  bent  over  on  the  side,  before  the  pris- 
oner struck  him  at  all,  if  the  necessity  for 
killing  exMed,  which  bbs  honw  assumed,  It 
would  seem  to  have  been  rather  a  case  of 
Justillalile  homicide."  This  short  statement 
shows  tbe  utter  dissimilarity  of  that  case 
from  the  one  at  bar.  In  that  case  occurs 
the  following  sentence.  Illustrating,  among 
others,  not  only  the  profound  legal  knowledge 
of  the  great  chief  Justice,  but  also  hla  Inti- 
mate acquaintance  with  the  mainsprings  of 
human  action.  He  says  on  page  222:  "It 
is  true,  while  they  were  holding  bim  la  tbe 
plaxza,  be  flourished  his  knife,  and  swore  'one 
of  us  bas  to  die  before  sunset*;  but  every  one 
who  has  witnessed  scenes  of  this  kind  knows 
that  such  *rearing  and  charging  and  popping 
of  fists'  are  far  from  evincing  a  deliberate 
purpose,  particularly  when  the  opponent  is  a 
much  stouter  and  more  able-bodied  man. 
The  barking  of  a  dog  shows  that  be  thinks  It 
safer  to  bark  than  to  bite."  This  Illustration 
was  very  apt  where  used,  but  scarcely  ap- 
plies to  the  case  at  bar.  The  popping  of  a 
pistol,  especially  when  aimed  with  a  deadly 
Intent,  means  far  more  than  the  popping  of 
fists;  and  the  barking  of  a  Colt's  revolver 
bas  a  compass  l>eyond  tbe  gamut  of  a  barking 
dog.  We  regret  to  say  that  we  see  no  evi- 
dence, beyond  a  scintilla,  that  tbe  prisoner 
bad  In  good  faith  wholly  withdrawn  from  the 
contest  before  be  fired  his  last  shot,  and  cer- 
tainly none  that  "tbe  deceased  knew  that  all 
danger  from  tbe  prisoner  had  passed."  Tbe 
record  says  that  there  was  "evidence  tending 
to  show:  That  the  prisoner  armed  himself 
with  a  plstoU  and  returned  to  tbe  tower  for 
the  purpose  of  shooting  the  deceased,  drew  his 
pistol  as  he  went  up  the  steps  leading  to  tbe 
second  story  of  the  tower,  where  be  had  left 
Brown,  took  aim  at  him  with  his  pistol,  fired 
once  at  him  while  deceased  was  sitting  In 
bis  chair.  That  Brown  returned  tbe  fire. 
Prisoner  fired  again,  and  Infilcted  a  mortal 
wound  upon  bim.  After  firing  the  second 
shot,  tbe  prisoner  turned  and  fled  down  the 
steps.  Brown  pursued  blm  to  the  ground 
floor  of  the  tower.  Prisoner  got  out  of  the 
tower,  and  Brown,  the  deceased,  went  to  the 
window  on  the  lower  floor,  fell,  and  died 
from  the  wound  Inflicted  as  above  stated." 
The  record  further  says  that:  "Tbe  prisoner 
Introduced  evidence  tending  to  show  that  the 
shooting  occurring  In  the  upper  story  of  the 
tower  was  done  In  self-defense.  Upon  this 
evidence  hU  honor  charged  the  Jury  as  re- 
quested by  the  prisoner."  As  the  prisoner 
appears  to  have  had  a  fair  trial,— so  much  so 
that  be  has  complained  of  nothing  except 


the  single  exception  already  considered,  to 
which  he  was  iv>t  entitled,— we  are  constrain- 
ed to  affirm  the  Judgment  al  tbe  court  below. 
Affinned. 


HINKLB  et  al.  v.  SOUTHERN  BY.  00. 
(Supreme  Court  of  North  Carolina.    June  9. 
1900.) 

OARRIBRS— DAHAQB  TO   OATITiS-NOTICB  OP 

DAMAOBS— NEGUOENCB— BUH- 
DBN  OF  PROOF. 

1.  Where  a  shipper,  sains  s  carrier  for  dam- 
ages resultiuff  from  failure  to  seasonably  trans- 
port and  safely  deliver  cattle,  shows  that  they 
were  delivered  In  a  damaged  eondition.  and 
after  an  unreasonable  delay,  the  burden  Is  on 
the  carrier,  If  the  shipment  was  nnder  a  spe- 
cial contract,  to  bring  the  injury  within  its 
exception,  and  to  show  that  It  was  not  caused 
by  its  own  negligence. 

2.  Where  a  contract  for  shipment  of  cattle 
stipulates  that,  as  a  condition  precedent  to 
shipper's  right  to  recover  damages  for  their 
Injury,  he  will  give  written  notice  of  his  claim 
to  the  carrier  before  removal  from  destination, 
the  shipper's  failure  to  give  a  formal  written 
notice  of  his  intention  to  demand  compensation 
will  not  preclude  recovery,  where  he  signed  a 
receipt  for  the  cattle  at  destination  under  pro- 
teat,  because  of  their  damaged  condition. 

Appeal  from  superior  court,  CsldweU  coun- 
ty; Allen,  Judge. 

Action  by  HInkle,  Oalg  ft  Co.  i^alnst  the 
Southern  Railway  Company.  From  a  Judg:- 
ment  for  plaintiffs,  defendant  opeal>-  Af- 
firmed. 

Tbis  is  an  action  to  recover  damages  for 
Injuries  to  a  carload  of  cattle  resulting  from 
delay  In  transportation.  Tbe  complaint, 
among  other  allegations,  contains  tbe  follow- 
ing: "(3)  That  on  or  about  the  4th  day  of 
November,  1806,  the  plaintiffs  ehl{^»ed  from 
Lenobr,  N.  C,  to  Hickory,  N.  C,  over  the 
railroad  of  the  Chester  &  Lenoir  Railroad 
Company,  thirty  head  of  cattle;  that  said  cat- 
tle were  shipped  from  Lenoir,  N.  C,  on  Wed- 
nesday, November  4,  1890,  at  2  o'clodE  a.  m., 
and  reached  Hickory  at  about  4  o'clock  a.  dl, 
of  the  same  morning,  and  were  at  once  turned 
over  to,  and  received  by,  the  defendant  for  fur- 
ther transportation;  that  defendant  company, 
instead  of  transporting  said  cattle  promptly 
and  expeditiously,  refused  to  carry  them  on 
a  through  freight  train  which  passed  Hick- 
ory at  8  o'clodE  a.  m.  of  tbe  same  morning, 
bound  for  points  In  the  direction  of  Nor- 
folk, on  the  defendant's  road,  although  re- 
quested and  urged  to  do  so  by  plaintiffs,  but 
Instead  allowed  them  to  remain  in  the  cars 
of  the  Chester  &  Lenoir  Railroad  Company 
from  4  o'clock  a.  m.  till  S  o'clock  p.  m.,  at 
which  time  they  were  placed  In  defendant's 
cars  1^  plaintiffs  at  their  own  expense,  and 
remained  In  said  cars  of  defendant  from  3 
o'clock  p.  m.  until  10  o'clodi  p.  m.  of  the 
same  day  before  they  were  removed  from 
Hickory;  that  said  defendant  then  carried 
them  on  a  local  freight  train,  which  traveled 
mucb  more  slowly  than  a  through  train  In- 
stead of  tnuuportlng  tbem  oo  a  tbrovgh 
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train,  as  It  should  have  done;  that  said  cat- 
tle did  not  reach  Norfolk  over  defendant's 
railroad  nntll  Saturday,  the  7th  6aj  of  No> 
vBmber,  18M,  having  been  on  the  road  nearly 
or  qnlte  three  nights  and  four  days,  although 
the  distance  Is  less  than  four  hundred  milea, 
as  plaintiffs  are  informed  and  believe.  (4) 
That  plaintiffs  allege  that  defendant  company 
had  am[de  notice  of  the  date  apon  which 
the  said  cattle  would  be  delivered  to  It  for 
transportation,  so  as  to  have  had  cars  ready 
for  their  prompt  shipment."  The  plaintiffs 
further  alleged,  In  substance,  that  on  ac- 
count of  the  onreaaonable  delay  la  shipment 
the  cattle  were  injured,  and  lost  greatly  in 
weight,  and  consequently  d^iNreclated  In  price; 
that  they  were  forced  to  incur  the  addition- 
al expense  of  feeding  them  en  route  and 
keeping  them  over  Sunday  at  Norfolk;  and 
that  they  thereby  lost  what  is  known  as 
the  "Saturday  market,"  when  cattle  bring  a 
higher  price  than  at  any  other  time.  These 
allegations  are  denied  by  the  defendant  on 
information  and  bdief,  who  sets  up  the  fur- 
ther defense,  "that  no  notice  In  writing  was 
Civen  to  defendant  of  any  claim  for  damages 
to  plaintiffs*  stock,  as  set  forth  In  said  con- 
tract, and  for  the  failure  to  serve  such  no- 
tice, as  defendant  is  advised  and  believes, 
plaintiffs  are  not  entitled  to  leeoTer  In  tills 
■action." 

The  following  are  tbe  material  facts  of  the 
statement  of  the  case  on  appeal:  "The  plain- 
tiffs offered  evidence  tending  to  suMwrt  the 
Allegations  of  their  complaint;  among  other 
evidence,  that  the  cattle  were  shipped  from 
Hickory,  N.  C,  on  Wednesday,  and  were  not 
received  in  Norfolk  until  the  following  Sat- 
urday, They  admitted  the  execution  of  the 
contract  for  the  shipment  of  his  cattle,  which 
was  exhibited  to  them,  and  closed  their  case. 
The  defendant  offered  In  evidence  said  con- 
tract, which  contained,  among  others,  the 
following  stipulations:  'Now,  In  considera- 
tion of  said  railroad  agreeing  to  transport 
the  above-described  live  stock  at  the  reduced 

rate  of   dollars  to  Norfolk,  and  a  full 

passage  to  the  owner  or  his  agent  on  the 
train  with  the  stock,  the  said  owner  and 
shipper  does  hereby  assume  and  release  the 
said  railroad  from  all  injury,  loss,  and  dam- 
■age  or  depreclatiop  which  the  animal  or  nn- 
Imals,  or  either  of  them,  may  suffer  In  con- 
sequence of  either  of  them  being  weak,  or 
•escaping,  or  injuring  himself  or  themselves 
or  each  other,  or  In  consequence  of  overload- 
ing, heat,  suffocation,  fright,  viclousness,  and 
from  all  other  damages  Incidental  to  railroad 
transportation  which  shall  not  have  been 
caused  by  the  fraud  or  gross  negligence  of 
said  railroad  company.  And  It  is  further 
agreed  that,  as  a  condition  precedent  to  the 
right  of  the  owner  and  shipper  to  recover 
any  damages  for  ady  loss  or  injury  to  said 
live  stock,  he  wlU  give  notice  In  writing  of 
his  claim  therefor  to  the  agent  of  the  rail- 
road company,  actually  delivering  saM 
*  *   *  to  blm,  whether  at  the  point  of 


destination  or  at  any  Intermediate  point  where 
the  same  may  be  actually  delivered  before 
said  stock  is  removed  from  the  place  of 
destination  above  mentioned,  or  from  the 
place  of  delivery  of  the  same,  and  before 
said  Btotk  is  Intermingled  with  other  stock. 
And  this  agreement  further  wltnesseth  that 
said  owner  and  shipper  has  this  day  delivered 
to  said  company  the  live  stock  described, 
about  to  be  transported  on  the  conditions, 
stipulations,  and  understandings  above  ex- 
pressed, which  have  been  explained  to,  and 
are  fully  understood  by,  the  owner  and  ship- 
per,' This  contract  was  duty  executed  by 
the  plaintiffs  and  by  the  railroad  agent  at  the 
point  of  shipment  The  plaintiffs  admitted 
that  they  had  not  given  the  notice  in  writ- 
ing stipulated  for  In  the  above  contract 
Th^  testified,  however,  In  rebuttal,  that  their 
agent  upon  the  receipt  of  the  cattle  in  Nor- 
folk, signed  a  receipt  for  the  same  under 
protest  owing  to  their  bad  condition.  Upon 
this  evidence  the  defendant  moved  the  court 
to  dismiss  the  complaint  Motion  refused, 
and  defendant  excepted.  Defendant  further 
requested  the  court  to  charge  the  Jury  that  if 
the  Jury  believed  the  evidence  the  plaintiffs 
are  not  entitled  to  recover,  and  to  answer 
the  issue,  'No.'  This  motion  was  refused, 
and  defendant  excepted.  The  court  charged 
the  Jnry  that  If  they  believed  the  evidence, 
the  plaintiffs  are  entitled  to  recover  such 
damages  to  tbelr  carload  of  stot^  as  they 
bad  shown  by  their  evidence.  And  to  this 
charge  of  the  court  the  defendant  excepted. 
The  Issue  submitted  was  as  follows:  'Were 
the  plaintiffs  endamaged  by  the  negligence 
of  defendant;  and.  if  so,  in  what  amount?" 
The  Jury  answered  this  Isstie,  'Yea;  in  the 
sum  of  f225.'  The  defendant  moved  for  a 
new  trial  on  the  ground  of  misdirection  by 
the  court,  and  to  the  refusal  of  the  court  to 
Instruct  the  Jury  as  requested  by  the  de- 
fendant, and  because  the  court  submitted  the 
case  to  the  Jury  upon  the  evidence.  Motion 
refused,  and  defendant  excepted.  There  was 
a  Judgment  according  to  the  verdict.  The 
defendant  assigns  as  error  (1)  the  refusal 
of  the  court  to  dismiss  this  action  at  the 
close  of  the  evidence;  (2)  because  the  court 
refused  to  cbaiKO  the  Jury  that  If  they  be- 
lieved the  evidence,  the  plaintiffs  are  not  en- 
titled to  recover,  and  to  answer  the  Issue, 
'No;'  (3)  to  the  charge  of  the  court  that, 
if  the  jury  believed  the  evidence,  plaintiffs 
are  entitled  to  recover  such  damage  to  their 
carload  of  stock  as  they  had  shown  by  their 
evidence;  <4)  because  tbe  court  refused  to 
grant  a  new  trlaL" 

a.  P.  Baaon,  F.  H,  Bnsbee,  and  A.  B.  An- 
drews, Jr.,  for  appellant  Edmund  Jonea  and 
W.  C.  Newland,  for  appellees. 

DOUGLAS.  J,  (after  stating  the  facts). 
This  case  was  submitted  to  us  on  printed 
briefs  for  the  plaintiffs,  but  was  argued  in  be- 
half of  the  defendant,  both  orally  and  by 
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brief.  It  1b  perhaps  proper  to  my  that  al- 
most the  entire  brief  of  the  defendant  wai 
devoted  to  proving  a  proposition  that  we 
have  no  dltposltiou  to  deny;  that  la,  that  a 
common  carrier  can,  by  special  contract,  rea- 
sonably limit  Its  common-law  liability.  But 
we  cannot  admit  the  assumed  corollary  that 
thereby  It  ceases  to  be  a  common  carrier,  or 
Ipso  facto  reverses  the  legal  bnrden  of  proof. 
It  is  well  established  that,  where  the  negli- 
gence of  the  defendant  Is  the  primary  cause 
of  action.  It  must  be  alleged  and  proved  by 
the  plaintiff;  but  here  It  Is  merely  Incidental 
to  the  cause  of  action,— fn  fact,  it  arises  as 
a  matter  of  defense.  We  must  not  lose  eight 
of  the  real  cause  of  action,  which  is  the  In- 
jury resnltlng  from  the  tellure  of  -  the  de- 
fendant to  seasonably  transport  and  safely 
deliver  lire  stock  received  by  It  as  a  common 
carrier.  The  plaintiffs'  case  Is  fully  made 
out  when  they  have  shown  that  the  cattle 
were  received  by  the  carrier,  and  not  season- 
ably and  safely  delivered;  that  la,  not  de- 
livered at  all  or  delivered  In  a  damaged  con- 
dition, and  after  an  unreasonable  delay.  The 
bidden  Is  then  upon  the  defendant,  and.  If  It 
wishes  to  escape  any  part  of  Its  common- 
law  liability  by  showing  a  special  contract, 
it  must  affirmatively  prove  such  contract, 
and  bring  the  injury  clearly  within  the  terms 
of  its  exemption.  These  principles  have  been 
00  recently  and  so  fully  discussed  by  this 
.court  in  Mitchell  v.  Railroad  Co.,  124  N.  C. 
230,  82  S.  E.  671,  that  any  further  elaboration 
seems  needless,  at  least  for  the  present  The 
essential  principle  Is  tersely  and  strongly 
stated  by  Chief  Justice  Falrclotb  In  Morgan- 
ton  Mfg.  Co.  T.  Ohio  R.  &  C.  Ry.  Co..  121  N. 
C.  514,  28  S.  B.  474,  where,  speaking  for  a 
unanimous  court,  he  mys:  "Among  connect- 
ing lines  of  common  carriers,  that  one  In 
whose  hands  goods  are  fonnd  damaged  Is  pre- 
sumed to  have  caused  the  damage,  and  the 
burden  la  upon  It  to  rebut  the  presumptloa*' 
The  rale  Is  well  stated  In  GreenL  Bv.  <14th 
Ed.)  I  219.  In  the  following  langtuge:  "And, 
If  the  acceptance  was  spei^al.  the  burden  of 
proof  Is  still  on  the  carrier  to  show,  not  only 
that  the  cause  of  lo»  was  within  the  terms  of 
the  exception,  but  also  that  there  was  on  his 
part  no  negligence  or  want  of  due  care.*' 
That  thla  rule,  wblcli  at  first  was  serlonsly 
qaeatloned,  la  receiving  almost  general  ac- 
ceptance, wonid  appear  from  the  recent  work 
of  Sailott  on  Ballroads,  where  the  anther 
says.  In  section  1948.  on  page  2408:  "There 
|0  lome  conflict  among  the  authorities  as  to 
the  burden  of  proof  in  such  cases;  but  the 
prevailing  rule,  where  the  owner  or  his  agent 
does  not  go  with  the  stock,  is  that  when  the 
animals  are  shown  to  have  been  delivered  to 
the  carrier  in  good  condition,  and  to  have 
been  lost  or  Injured  on  the  way,  the  burden 
of  proof  then  rests  upon  the  carrier  to  show 
that  the  loss  or  injury  was  not  caused  by  Its 
own  negligCTce."  This  rule,  which  Is  the 
natoral  result  of  Hie  prima  facie  llnbillty  of 
the  OHnmon  carrier*  is  further  strengthesecl 


by  the  nnlrersal  acceptance  of  the  principle 
that,  where  a  partlcnlar  fact  necessary  to  be 
proved  rests  peculiarly  within  the  knowledge 
of  a  party,  upon  him  rests  the  burden 
of  proof.  5  Am.  &  Eng.  Bnc  Law  (2d 
Ed.)  p.  41;  Best  Bt.  f  274;  1  GreeoL  Kv.  S 
79;  Starkie,  Gv.  f  689;  Rice,  Bv.  |  77; 
Selma,  K.  &  D.  E.  Co.  v.  U.  S.,  139  U.  8. 
560,  507,  11  Sup.  Ct  638,  S5  L.  Ed.  2d8; 
State  T.  McDufflf,  107  N.  C.  885,  888,  12  S. 
B  S3;  Oovan  v.  Gushing,  111  N.  a  458.  4«1. 
16  S.  B.  619;  Mitchell  v.  Railroad  Co.,  supra. 
Some  of  the  earlier  cases  appear  to  take 
the  view  that  a  common  carrier  ceases  to  be 
such  when  it  makes  a  special  contract,  and 
becomes  a  private  carrier  for  hire.  Whatev- 
er fonndatlon  may  have  existed  for  such  an 
Idea  In  the  earli^  days  of  the  law,  when  com- 
mon carriers  were  private  Individuals,  and 
carried  their  shipments  In  wagons  or  boats 
on  the  ordinary  public  highway,  without  re- 
ceiving or  asking  any  special  privileges,  has 
long  since  disappeared.  A  railroad  company 
Is,  at  least,  a  quasi  public  corporation,  exer- 
cising one  of  the  highest  prerogatives  of  the 
sovereign,  that  of  eminent  domain.  It  is 
purely  a  creature  of  the  law.  and  has  no  exist- 
ence outside  of  Its  public  capacity.  It  is  a 
common  carrier  by  virtue  of  its  charter,  and 
not  by  any  supposed  usage  or  contract  with 
the  shipper.  Its  character  as  such  Is  And 
by  Its  contract  with  the  state,  and  cannot  be 
waived  either  by  the  corporation  or  the  ship- 
per. It  may  limit  Its  liability  to  a  certain 
extent  1^  special  contract,  but  cannot  change 
Its  character.  All  such  contracts  of  Umlta- 
tlon.  being  In  derogation  of  common  law.  btv 
strictly  construed,  and  never  enforced  antess 
shown  to  be  reasonable.  Any  donbt  or  am- 
biguity therein  is  to  be  resolved  In  favor  of 
the  shljfper,  and  It  has  furthw  been  held  that 
the  burden  of  proof  rested  upon  tbe  carrier 
of  showing  that  all  snch  stlpnlatloDS  and  ex- 
emptions were  peasonable.  Oompania  de  Kav- 
igablon  la  Flecha  v.  Braner,  108  U.  8.  104, 
118,  18  Sup.  Ct  12,  42  L.  Ed.  398;  4  EHiott 
R.  R.  S  1424:  Cox  V.  Railroad  Co.  (Mass.)  49 
X.  B.  97;  Railroad  Co.  v.  Reeves  (Tex.  Sup.) 
S9  S.  W.  501;  n  Am.  A  Eng.  E^c.  Law  12d 
Bd.)  826.  Stipulations  in  a  bill  of  lading  are 
similar  In  their  nature  to  conditions  In  a  pol- 
icy of  Insurance.  It  Is  well  settled  by  tbe 
falsest  suthority  that  If  a  policy  Is  so  drawn 
SB  to  require  interpretation,  and  to  be  falriy 
susceptible  of  two  dlffeient  constructions,  ttie 
one  win  be  adopted  that  Is  most  favorable  to 
tbe  Insured,  and  against  the  construction 
which  would  limit  the  Uabfllty  of  the  Insurer. 
Imperial  Fire  Ins.  Co.  v.  Coos  Co.,  151  U.  S. 
452. 14  Snp.  Ct  S79,  88  L.  Bd.  231;  London  As- 
surance V.  Companhla  de  Moagens  do  Bar- 
wiro,  167  U.  &  149,  17  Sup.  Ct  786,  42  L. 
Ed.  113. 

In  the  case  at  bar  it  does  not  appear  nec- 
essary for  the  plaintiffs  to  resort  to  the  bur- 
den of  proof,  as  the  unreasonable  detention 
Is  In  itself  evidence  of  negligence.  It  appesrs 
from  the  evidence  that  the  cattle  were  fonr 
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three  nights— that  la,  84  hour*— In 
their  destination,  a  distance  of  400 
C  the  present  day,  the  transportation 
3ck  over  a  great  trunk  line  of  rail- 
tn  average  rate  of  less  than  five 
bour  cannot  be  considered  reasona- 
lee.  In  the  total  absence  of  explanar 

y  remaining  qaesUon  la  whether  the 
the  plaintiffs  to  give  formal  wrlt- 
i  ot  their  loss  or  intention  to  de- 
npen&atloQ  la  an  absolute  bar  to 
jvery.  If  otherwise  entitled.  We 
The  object  of  such  a  atipulatlon 
relieve  the  carrier  from  Its  Just  11a- 
sucb  a  purpose  would  be  clearly 
but  simply  to  give  it  such  notice 
lable  It  by  proper  Investigation,  to 
lelf  against  unjust  claims.  It  la  not 
at  the  plaintiffs  signed  the  receipt 
ittle  "under  protest"  These  words 
pon  the  receipt  would  be  ample  no- 
e  defendant  that  the  plaintiffs  In- 
enforce  their  rights.  The  meaning 
pords  Is  too  well  known  hi  the  busl- 
d  to  be  capable  of  misconstruction, 
'esent  Instance  they  clearly  meant 
plaintiffs  objected  to  receiving  the 
their  damaged  condition,  but  did  so 
ipolslon  of  circumstances  to  prevent 
ler  loss,  but  at  the  same  time  re- 

I  their  rights  of  action  against  the 
.  If  the  defendant's  agent  bad  de- 
more  specific  notice  or  Information, 
have  asked  for  it  after  having  been 
notice,  but  ttais  be  did  not  see  fit 
ven  if  the  protest  had  been  merely 
Dd  not  in  writing,  the  stipulation 

II  haye  been  deemed  to  have  been 
nder  the  circnmstaDces.  It  appears 
uncontradicted  testimony  that  the 

suffered  the  Injury,  and  gave  actual 
the  defendant  of  their  claim  for 

We  do  not  see  why  they  cannot 
Any  other  construction  would  cou- 
t.  propeiiy.  construed.  Is  a  reasona- 
atlon  for  the  proper  protection  of 
ir  into  an  Instrument  of  fraud  and 
of  wrong.  This  Is  so  clearly  ex- 
V  Justice  Furches,  speaking  for  the 
iVood  T.  Railway  Co..  118  N.  C.  105», 
3.  E.  707,  as  to  require  no  further 

Judgment  of  the  court  below  Is 


HAMPTON  V.  IVTE  et  al. 

Court  of  North  Carolina.    June  14, 
1900.) 

L.  AND  ERROR— RKHEARINO—NBW 
TRIAL. 

!>tition  for  rehearing  in  an  action  for 
njuries.  the  BU[ireme  court  will  ^raiit 
h1.  where  the  court  has  grave  doubt 
;he  essential  principle  of  proximate 
I  properly  explaioed  to  the  jury,  es- 
here  the  previoiia  decision  was  by  a 
irity  of  the  court 

e  plaintiEE  is  injured  through  the  neg- 


ligimce  of  defendant  concurring  with  that  of 
pliiintiffs  driver,  he  canuot  reeover. 

3.  Where  defendant's  negliffence  was  remote, 
and  did  not  concur  in  producing  plaintiff's  in- 
Jury,  but  was  csnxed  by  the  negligence  of 
plaintifPs  driver,  plaintiff  cannot  recover. 

Montgomery  and  Furches,  JJ.,  dissoiting. 

On  rehearing.  Reversed. 
For  former  opinion,  see  32  S.  E.  968,  121 
N.  C.  51H. 

DOUGLAS.  J.  This  la  a  pettUon  to  reheu 
the  case  repofted  In  124  N.  C.  591.  32  S.  B. 
968.  It  was  then  decided  by  a  bare  majority 
of  the  court  and  now  we  find  It  impossible 
to  come  to  a  unanimous  decision,  and  difficult 
to  come  to  any  decision  at  all,  under  the  cir- 
cumstances; and,  In  view  of  the  fact  that 
there  is  grave  doubt  In  our  minds  whether  the 
essential  principle  of  proximate  cause  was 
properly  explained  to  the  Jury,  we  think  that 
substantial  Justice  will  be  best  subserved  by 
granting  a  new  trlaL 

We  may  regard  It  as  settled  law  that  the 
negligence  of  the  driver  of  a  public  convey- 
ance Is  not  imputable  to  a  passenger  tbereln, 
unless  the  passenger  has  assumed  such  con- 
trol and  direction  of  said  veblde  as  to  be 
considered  practically  In  exclusive  possession 
thereof,  in  other  words,  the  possession  of  the 
passenger  must  be  such  as  to  supersede  for 
the  time  being  the  possession  of  the  owner, 
to  the  extent  of  making  the  driver  the  tem- 
porary servant  of  the  passenger.  The  ocm- 
trary  doctrine,  that  the  negligence  of  the 
driver  was  Imputable  to  the  passenger,  seems 
to  have  bad  its  origin  In  the  English  case  of 
Thorogood  v.  Bryan,  declued  In  and  re- 

ported m  8  C.  B.  115.  For  a  time  this  cele- 
brated case  bade  fair  to  receive  general  acqui- 
escence, but  was  subsequently  doubted,  and 
finally  directly  overruled  in  the  recent  Kngllab 
case  of  The  Bernina,  12  Prob.  Dlv.  58.  In 
the  meantime  the  doctrine  had  met  but  scant 
favor  In  this  country,  and  was  distinctly  re- 
pudiated by  the  supreme  court  of  the  United 
States  In  Little  v.  Hnckett  116  U.  S.  306,  6 
Sup.  Ct  391,  29  L.  Ed.  652.  decided  In  1S86. 
In  which  It  was  held  that  the  passenger  could 
not  be  held  accountable  for  such  negligence. 
The  same  conclusion  bad  been  announced  by 
the  supreme  court  of  New  Jersey  In  Railroad 
Co.  v.  Stelnbrenner,  47  N.  j.  Law,  161,  54 
Am.  Rep.  126,  where  the  principle  Is  elabo- 
rately discussed.  So  far  we  have  no  trouble, 
but  there  is  an  essential  difference  between 
the  contributory  negligence  of  the  driver  and 
his  primary  negligence.  Contributory  negli- 
gence presupposes  the  n^llgence  of  the  de- 
fendant causing  tbe  Injury,  to  which  the  neg- 
llgeoce  of  some  one  else  has  contributed. 
Strictly  speaking,  contrlbntory  negligence  ap- 
plies only  to  the  plalntitf,  or  some  one  whose 
negligence  Is  legally  attributable  to  the  plain- 
tlflT.  If  the  plaintiff  was  Injured  through  the 
negligence  of  the  defendant  proximately  con- 
curring with  that  of  the  plaintiff's  driver,  then 
&e  can  recover,  as  the  negligence  of  his  driver 
Is  not  Imputable  to  him  unless,  as  stated 
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ftbore.  he  bad  asanmed  ench  complete  control 
over  the  vehicle  &a  to  control  Its  manage- 
ment. On  the  other  hand.  If  the  defendant's 
negligence  was  remote,  and  did  not  proxi- 
mately, either  Immediately  or  by  a  direct  line 
of  causation,  produce  or  concur  Id  producing 
the  plalntlfTi  injury,  he  camiot  recover,  not 
because  he  Is  responsible  for  the  negligence 
of  his  driver,  but  because  the  defendant  has 
not  been  guilty  of  any  actionable  negligence. 
Again.  If  the  negligence  of  his  driver  was  the 
sole,  proximate  cause  of  hie  injury,  he  cannot 
recover  from  the  defendant,  but  must  look  to 
the  driver  or  the  driver's  master.  This  would 
be  the  primary  negligence  of  the  driver. 
Again,  if  the  proximate  cause  of  the  Injury 
was  the  negligeoce  of  the  plaintltr  In  negli- 
gently jumping  out  of  the  buggy,  or  negli- 
gently sitting  therein  so  as  to  fall  out  from 
some  otherwise  inadequate  cause,  be  cannot 
recover,  as  this  would  be  his  own  negligence. 

We  have  endeavored  briefly  to  lay  dovni 
the  principles  that  should  govern  a  new 
trial,  but  the  testimony  may  so  materially 
alter  the  application  of  these  principles,  or 
bring  new  ones  In  requisition,  that  it  Is  im- 
possil>Ie  to  anticipate  the  couok  of  tbe  trial 
For  tbe  reasons  stated  above,  a  new  trial 
must  be  ordered.   New  trlaL 

MONTGOMERY,  3.  I  dissent  from  that 
part  of  the  opinion  of  the  court  in  which  a 
new  trial  is  granted.  My  views  are  ftdly  set 
forth  in  the  opinion  of  the  court  u  niported 
in  124  N.  C.  S91,  82  S.  B.  068. 

FUBOHES,  J.,  also  dlssentu 


STRAUSS  T.  MUTUAL  RESERVB  FUND 

LIFE  ASS*N.i 
(Supreme  Court  of  North  Can^na.   June  9^ 
1900.) 

UtmrAL  BENEFIT  ASSOCIATIONS  —  INCREASS 
or  ASSESSMENTS— BREACH  OP  CON- 
TRACT—DAMAGES. 

1.  Where  assessments  In  a  mutual  InsuraDce 
association  are  to  be  on  tbe  entire  member^ip, 
and  pi*opoi'tioned  among  the  membei's  accord- 
ing to  tbe  age  of  each,  the  association,  after 
receiving  large  sums  In  assessments  from  a 
member,  cannot,  without  hts  consent,  so  alter 
the  contract  as  to  place  him  in  a  class  of  mem- 
bers whom  It  reqiiirpB  to  pay  on  the  b&RiB  of 
the  age  attained  by  each  at  the  date  of  the  aa- 
sessment,  while  other  members  continue  to  be 
aasesRed  as  of  their  age  at  entry. 

2.  Where  a  mutual  life  aasoclatlon  violates 
its  contract  with  a  member,  the  damages  to 
which  be  is  entitled  are  ^e  amoaat  of  pre- 
miums and  dues  paid  by  him,  with  interest 
from  tbe  date  of  each  payment. 

Appeal  from  superior  court  Grayen  county; 
Hoke,  Judge. 

Action  by  Joseph  Strauss  against  the  Mu- 
tual Reserve  Fund  Life  Association.  From 
a  Jndgmrat  for  plaintiff,  defendant  appeals. 
Affirmed. 

■Rebsarlng  pending. 


Shepherd  A  Bnabee,  J.  W.  Hinsdale,  and 
Sewell  Tyng,  for  appellant  W.  W.  Clark, 
for  appellee. 

DOUGLAS.  J.  Tbia  Is  an  action  brought 
to  recover  damages  for  the  alleged  wrongful 
cancellation  of  a  policy  of  insurance.  The 
record  comprises  over  CSOO  pages,  with  a  large 
number  of  insertions,  amounting  In  the  ag- 
gregate to  perhaps  600  pages  of  printed  mat- 
ter. The  case  was  fully  and  ably  argued  at 
length,  and  we  have  been  favored  with  well- 
prepared  and  exhaustive  briefs;  and  yet  we 
see  but  one  simple  point  essential  to  the  de- 
termination of  the  case:  Can  a  mutual  as- 
sociation, by  whatever  name  It  may  be  called, 
or  whatever  may  be  its  purposes,  enter  into 
a  contract  with  one  of  its  members,  and,  af  n 
receiving  large  sums  upon  said  contract, 
alter  its  essential  terms,  without  tbe  consent 
of  the  member,  so  as  practically  to  destroy  Its 
value?  We  think  not  The  plaintiff  became 
a  member  of  the  plaintiff  auoclatlcHi  In  18S3, 
and  received  a  policy  In  the  form  of  a  cer^ 
tlflcate  of  membership,  wherein  it  vnia  ex- 
pressly agreed  that  assessments  should  "be 
made  upon  the  entire  membership  In  force  at 
the  date  of  the  last  death  for  such  a  sum  as 
the  executive  committee  may  deem  sufficient 
to  cover  said  claims;  the  same  to  be  appor- 
tioned among  the'  members  according  to  the 
age  of  each  member  as  per  table  indorsed" 
on  said  certificate.  It  appears  from  the 
findings  of  fact  that  tbe  plafntiff  paid  all  de- 
mands made  upon  him  up  to  the  year  1898. 
and  call  No.  96.  This  last  call  he  refused  to 
pay  on  the  ground  that  It  was  exorbitant 
and  contrary  to  the  express  terms  of  his  pol- 
icy. It  seems  that  by  succestflve  resolutions, 
none  of  which  were  amendmenta  to  Its  con- 
Btltution.  the  association  has  placed  in  a 
separate  class  all  members  who  entered  prior 
to  1890,  and  requires  them  to  pay  on  the 
basis  of  the  age  attained  by  each  at  the  data 
of  each  assessment  while  other  members  con- 
tinue to  be  assessed  only  as  their  age  of 
entry.  That  the  result  of  such  discrimina- 
tion Is  Injurious  to  the  plaintiff  clearly  ap- 
pears from  the  16th,  18th.  21st  and  22d  find* 
Ings  of  fact  as  follows :  "(16)  •  •  • 
That  since  the  last  resolutlcm  of  1808  the 
plaintiff  and  all  who  joined  said  company 
prior  to  1890,  and  who  held  policies  similar 
to  plaintiff's,  were  assessed  at  their  full  at- 
tained age,  and  rates  ai^llcable  to  sucb  age, 
whereas  persons  who  became  members  since 
1890,  and  who  held  policies  under  what  Is 
styled  the  Ten-Year  (3ass*  and  the  'Five- 
Year  Class,'  are  only  assessed  at  their  age 
of  entry;  and  plaintiff  is  thereby  assessed  at 
a  higher  amount  than  If  the  entire  meml>er- 
Bhlp  were  assessed  at  rates  of  their  attained 
ages."  "(18)  That  call  number  96,  made  on 
plaintiff  in  1898,  and  pursuant  to  the  resolu- 
tions of  said  year,  is  larger  in  amount  than 
It  Would  have  been  had  all  the  members  of 
tbe  association  been  assessed  at  tb^  full  at 
talned  ages."   "(21)  That  tbe  present  valw 
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v/t  plalntlirs  poUe7*  ■Momtng  ttaat  ttie  wtw 
were  properly  ertabUahed  and  the  meznben 
lawfnUy  rlaaslfled,  was,  at  the  ttau  be  ceeaed 
to  be  a  member  of  eatd  Munpany,  only  a  uwn- 
laal  snm,  as  said  daialflcatlon  and  rating 
tlie  amoont  of  poller  dlaconnted  to  aacb  time 
would  not  exceed  the  present  raloe  of  pce- 
mlnma  wbldi  wonld  be  due  and  payable  f  w 
the  pwlod  of  plalntUTa  e^wctaney.  (22) 
That  If  the  entire  membership  of  the  «nnpa- 
ny  had  been  rated  and  assessed  at  their  at- 
tained ages,  and  no  distinctUm  made  among 
the  classes,  then  the  present  Talae  Ot  plain- 
tiff's policy  would  be  more  than  the  present 
value  of  the  premiums,  and  the  policy  have  a 
sidMtaDtlal  present  valne;  but  there  are  no 
data  given  fran  which  said  damage  can  be 
estimated  <x  even  approximated."  Upon  his 
findings  tit  fact,  the  court  below  concluded, 
as  matter  of  law,  that  the  assessment  made 
In  pursuance  of  the  resolutions  of  1888  was 
"In  vltdatlon  of  daCndanf  s  consUtntlon  and 
excessive  snd  Invalid";  that  the  defendant, 
having  ceased  and  refused  to  recognise  the 
plaintiff  as  a  member  on  account  of  his  hav- 
ing refused  to  pay  anch  excessive  and  invalid 
assessment  had  broken  its  omtract,  uid  had 
become  liable  to  the  plaintiff  In  damages,  to  be 
meaanred  by  "the  amount  of  premlnnu  and 
dues  paid  by  plaintiff  prior  to  call  96»  with 
Intereat  thoeni  from  date  of  each  payment** 
Judgment  was  rendered  accordingly.  In  It 
we  see  no  errw.  AU  that  we  deckle  in  the 
present  esse  Is  that  the  defendant  has  via- 
lated  Ito  contract  with  the  plaintiff  In  a  ma- 
terial matter,  whereby  the  plaintiff,  having 
suffered  sobstantlal  Injury,  la  entitled  to  sub* 
stantlal  damages.  We  do  not  decide  that  a 
mutual  Insurance  company,  or  any  other  kind 
of  taisursnce  con^any,  cannot  Issue  policies 
of  divers  kinds  and  dasses.  If  so  aothorlsed 
by  Its  charter;  nor  do  we  dedde  that  a  mem- 
ber of  a  purely  mutual  association  Is  not 
bound  I9'  all  reasonable  by-laws  and  changes 
lawfully  made  therein.  We  are  not  consid- 
ering the  enforcement  <tf  a  contract  Inequi- 
table on  Its  face,  but  the  violation  of  a  law- 
ful contract  by  attaching  thereto^  without  the 
consent  of  the  Edalntlff,  conditions  which  ut- 
terly destroy  Its  value.  It  is  evident  that 
If  the  resolnUon  of  1888  Is  binding  upon  the 
plalntlfC  he  would  In  any  evoit  be  eventu- 
ally forced  out  of  the  company  by  the  con- 
stantly increasing  premiums. 

There  Is  one  bet  that  does  not  clearly  ap- 
pear fMm  the  record,  and  npon  which  coun- 
sel themselves  seem  to  differ,  which,  ^lle 
not  essential  to  the  determination  of  tUs 
case,  seems  worthy  of  notice:  On  the  bear- 
ing it  waa  eontOkded  that  the  defendant  as- 
sociation had  the  right  to  subsequently  re- 
arrange Its  monbers  into  classes,  so  as  to 
make  each  dass  bear  the  burden  of  Insuring 
Its  own  members.  If  by  that  the  associa- 
tion claims  the  rlfllit  to  place  all  its  mem- 
bers who  entered  before  1S80  into  a  dlsttoct 
class,  entbnly  separate  from  the  other  mem- 
bers, and  make  them  raise  exduslveiy  among 
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tbemnelyes  enough  to  pay  an  the  death 
claims  Umt  may  occur  among  their  own  num- 
ber, we  cannot  admit  ttie  right  unless  such 
was  the  undwstandlng  when  the  original  con- 
tract was  made.  Wbht  would  be  the  result? 
Siq;>pose  certain  men  start  a  mntral  associa- 
tion, and  8mK>ort  It  throi^ta  all  its  Infant 
struggles  Into  a  vigorous  and  mlarged 
growth.  In  course  of  time  the  new  mem- 
bers wonld  naturally  ontnumbw  the  old  ones. 
Suppose  tiiey  should  st^  %!>  the  old  members: 
*Ton  are  getting  old,  and  therefore  your  In- 
surance is  more  costly  tlian  ours.  We  will 
place  yon  in  a  dass  by  yourselves,  and  make 
yon  Insure  each  otiier  without  any  help  from 
na.  It  la  true  you  have  borne  the  heat  and 
burden  of  the  day,  and  we  are  resting  in  Uu 
shade  of  the  tree  yon  have  planted,  but  that 
miUtes  no  difference  to  us.  Insure  yourselves 
m  leave."  Of  course,  as  <Mie  by  one  died  off, 
file  burden  would  be  greatw  npon  the  stuv 
vlvors.  as  a  death  claim  of  ItOOO  bears  more 
heavily  iqkon  20  men  than  It  would  upon  100. 
Finally  2  would  be  left  When  one  died,  the 
otlwr  would  have  to  pay  his  entire  policy, 
and  then  pay  hie  own  policy  at  his  own  death. 
Would  this  be  Insurance,  and  could  H  be 
said  that  any  claim  wbldi  wonld  lead  to  such 
a  result  is  sound  in  principle?  It  may  be  that 
the  association  has  provided  for  sueh  cases, 
but  it  is  ai^roit  that  If  any  dass  of  men  Is 
set  spart  uid  no  new  blood  permitted  to  en- 
ter, it  will  eventually  die  out  If  a  man  vol- 
mtarily  goes  into  such  a  contract  with  his 
eyes  open,  we  are  not  Indlned  to  help  him; 
but  his  valid,  existing  contract  cannot  be 
changed  into  such  a  contract  without  fala 
conswt.  Whatever  may  be.  the  power  of  a 
mutual  association  to  change  Its  by-laws, 
such  changes  must  always  be  In  furtherance 
of  the  essential  objects  of  its  creation,  and 
not  destructive  of  vested  rights. 

It  is  admitted  that  the  measure  of  damages 
followed  by  the  court  below  is  the  establish- 
ed rule  in  tills  state.  Braswell  v.  Insurance 
Ga,  76  N.  G.  8;  Lovlck  v.  Assodatioo,  110 
N.  G.  83,  14  8.  B.  606;  Burms  v.  Insurance 
Co.,  124  N.  a  9,  82  8.  B.  323.  But  It  Is  con- 
tended that  this  rule  was  established  purely 
in  contemplation  of  old-line  ctHnpanles,  and 
was  not  intended  to  apply  to  mutual  asso- 
ciations. Whatever  may  have  been  the  In- 
ception of  tiie  mle,  we  see  no  better  one  to 
adopt  and,  as  at  present  advised,  must  fol- 
low our  own  precedents.  The  judgment  of 
the  court  below  la  afiirmed. 


PBIOHABD  et  al.  v.  COMMISSIONBHS  OF 

UOBOANTON  et  al. 
(Siuwene  Oonrt  itf  N<Mrth  OsroUaa.   Jnne  14, 

1800.) 

HBAIiTR  —  TOWN  COHHIS3I0NBR3  —  BURNING 
DWELLINGS  —  CHARTER  —  ACTION  —  COUN- 
TT  COMMISSIONERS  —  SUPERINTENDENT  OF 
HEALTH— NUI8ANCB-COHPLAINT  •  DBlfUR- 
RER  —  NBOLXaBMOB  —  PLEADING  FIOTITIOUa 
STATUTE. 

X.  Prtv.  Laws  1886,  a  120,  |  87.  ptoridlng 
that  the  town  commissioners  of  Morfantom, 
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to  prevent  the  spreading  of  contagloQi  dlsraBes, 

"are  permitted  to  cause  to  be  destroyed  or  dis- 
infected Buch  fumitare  or  other  articles  which 
shall  be  believed  to  be  tainted,"  dfieB  not  give 
Bach  commissioners  power  to  bnrn  a  dwelling 
house  to  prevent  the  spreadinjr  of  smallpox; 
and  hence  the  commissionerB,  in  their  corporate 
capacity,  are-  not  liable  to  an  action  therefor. 

2.  Under  Oode,  i  707,  snbd.  22,  providing  that 
county  commissioners  shall  make  rules,  regu< 
latious.  and  by-laws  for  preventing  the  spread 
of  contagious  diseases,  such  commissioners 
have  no  power  to  bum  a  dwelling  houae  to 
prevent  the  spread  of  smallpox;  and,  such  an 
act  being  outside  the  scope  of  their  powers, 
the  commissioners,  in  their  corporate  capadty, 
would  not  be  liab^  to  an  action  therefor. 

3.  Under  Acts  18»3,  c.  214,  g  22,  providing 
that  where  the  county  superintendent  of 
health  declares  that  a  nuisance  exists  on  prem- 
ises, It  shall  be  abated  at  the  expense  of 
the  town  or  county,  a  complaint  to  recover 
for  the  burning  of  a  dwelling  house  by  the 
county  commissioners  to  prevent  the  spread 
of  smallpox,  which  fails  to  allege  that  the  same 
was  declared  a  nuisance  by  such  superiutend- 
ent,  is  demurrable. 

4.  Since  Priv.  Laws  1885,  c.  120,  {  87,  au- 
thorizing the  town  commissioners  of  Morgan- 
ton  to  destroy  tainted  furniture  or  other  ar- 
ticles, to  prevent  the  spread  of  oontagiouB  dis- 
eases, gives  no  power  to  burn  a  dweUIng  house 
to  prevent  the  spread  of  smallpox,  tney  are 
not  liable  therefor,  in  their  corporate  capacity, 
unless  such  burning  was  done  in  the  negligent 
enforcement  of  their  authorized  duties;  and  a 
complaint  In  an  action  against  the  commission- 
ers for  recovery  in  tort  on  that  ground,  which 

j^oeB  not  allege  such  negligence^  is  demurrable. 

5.  Where  a  complaint  pleads  a  Btatute  which 
has  no  existence,  and  is  not  a  law  of  the  state, 
a  demurrer  to  the  complaint  admits  only  the 
facts  alleged  therein,  and  has  not  the  elnet  to 
admit  the  existence  of  the  atatute. 

Fairdoth,  C  3^  and  Fordiea,  J.,  dlaaentlng.' 

Appeal  from  sapetUnr  court,  Burke  oonn- 
t7;  Bowman,  Judge. 

Action  b7  Nancy  Prlcbard  and  otbera 
against  tbe  commlsBlonerB  of  Morgantam  and 
others  to  recover  for  the  burning  of  a  dwdl- 
Ing  house  as  a  health  precaution.  Vtnm  a 
Judgmoat  sustaining  a  demurrer  to  the  com- 
plaint, plaintUb  appeal  Modified  and  af- 
firmed. 

S.  J.  Ervln  and  Avery  &  Ervln,  for  appel- 
lants. J.  T.  Perkins,  for  appellees. 

MONTGOMERY,  J.  The  plaintiff  Nancy 
Pilchard,  a  tenant  In  dower,  brought  this 
action  against  the  commissioners  of  the 
town  of  Morganton,  the  board  ot  commis- 
sioners of  Burke  county,  and  B.  T.  Claywell 
and  Robert  Ross,  as  their  agents  and  serr- 
ants,  to  recover  of  them  damages  for  bam- 
inff  the  houae  in  which  she  lived,  and  cer- 
tain personal  property  therein,  as  a  nuisance, 
because  of  alleged  smallpox  taint  and  Infec- 
tion, for  Injury  and  damage  to  growing 
crops  on  the  same,  and  for  unlawfully  and 
wrongfully  depriving  her  of  her  liberty  by 
seizing  and  carrying  her  to  a  peat  bouse 
for  smallpox  patients,  and  keeping  ber  there 
for  weeks.  In  restraint  of  her  freedom  and 
contrary  to  her  will.  The  persona  entitled 
to  the  remainder  Interest  In  the  real  estate 
are  the  other  plaintiffs  In  this  action.  The 
commissioners  of  Morganton,  for  one  cause 


of  demurrer  to  the  complaint,  aaj  that  the 
complaint,  fails  to  allege  that  the  tortions 
acts  complained  <tf  were  within  tbe  scope  of 
the  powers  cmiferred  on  raid  owporatlon  by 
Its  charter,  and  that  It  appears  on  the  face  of 
the  complaint  that  tiie  acts  complained  of  are 
not  within  the  scope  of  tbe  pow«s  of  the 
corporation,  and,  tta  another  ground  of  de- 
murrer, say  that,  if  tbe  acts  complained  of 
had  been  done  under  the  express  direction  of 
the  town  commissioners,  the  conduct  of  the 
commissioners  would  have  been  ultra  Tires. 
The  board  ot  commlsslonras  of  the  county 
demurred  to  the  complaint,  and,  among  the 
grounds  assigned,  these  two  seem  to  be  the 
chief:  (1)  '"That  the  acts  alleged  to  have 
been  done  by  these  defendants,  and  consti- 
tuting the  plaintiff's  cause  of  action  against ' 
these  defendants,  are  not  within  the  scope 
of  the  corporate  powers  and  duties  confer- 
red upon  or  delegated  to  fbeae  defendants 
by  law;  (2)  that  said  acts  are  not  alleged  to 
have  been  dime  or  jMTformed  under  or  In 
pursuance  oi  any  order,  resolution,  or  direc- 
tion ot  these  defendants,  and  these  defend- 
ants are  In  no  way  liable."  Tbe  defendant 
Claywell  demurred  because  the  complaint  al- 
leged that  he  was  merely  acting  as  the  agent 
of  the  other  defendants,  and  that  there  was 
Imputed  to  him,  as  an  Indtrldual,  no  unlaw- 
ful or  wrongful  act. 

We  baTo  examined  the  charter  of  the  town 
of  Morganton  (Prlv.  Idws  1885,  c  120),  and 
find  no  authority  given  to  the  town  commis- 
sioners to  bum  or  destroy  any  house  or  resi- 
dence. In  section  87  the  town'  commission- 
ers are  authorized  to  take  such  meastir»  as 
they  may  deem  effectual  to  prevent  the  ea- 
trance  into  the  town,  oe  the  spread  ttiv«In, 
of  any  contagious  or  Infectious  diseases; 
and  under  those  powera  they  are  permitted 
to  cause  to  be  destroyed  or  disinfected  such 
furniture  or  other  articles  as  shall  be  believ- 
ed to  be  tainted  or  Infected  with  any  conta- 
gious or  Infections  diseases,  or  which  there 
shall  be  reasonable  cause  to  apprehend  will 
generate  or  propagate  diseases,  and  may 
take  all  other  reasonable  steps  to  preserve 
the  public  health,  and  for  this  purpose  may 
use  any  money  In  the  treasnry.  That  stat- 
ute certainly  does  not  even  purport  to  give 
to  the  town  commissioners  the  right  to  bum 
a  house  In  which  a  family  infected,  or 
thought  to  be  Infected,  with  a  contagious 
disease,  resides.  The  right  of  the  commis- 
sioners to  destroy  the  property,  indeed,  is 
not  admitted  by  the  plaintiffs,  but  it  Is  In- 
timated that  they  acted  under  the  authority 
of  the  act  of  1893,  e.  214,  |  22;  but  upon  ex- 
amination of  that  section  it  appears  that  ref- 
erence Is  there  made  to  the  powers  and  du- 
ties of  tbe  superintendents  of  health  of  the 
several  counties.  No  powers  or  rights  are 
there  given  to  tbe  town  commissioners  or  to 
the  board  of  commissioners  of  tbe  county. 
It  Is  there  provided  that.  In  cases  where  the 
county  superintendent  of  health  declares  that 
a'  nuisance  exists  on  premises,  It  shall  be 
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reuoTed  or  abated  at  the  expense  of  the 
town,  city,  or  county  In  wblch  tbe  offender 
llTes,  In  case  of  his  Inability  to  remove  It, 
with  tbe  proviso  that  the  expense  chargeable 
to  the  town,  city,  or  county  shall  not  exceed 
$100.  In  reference  to  tbe  powers  conferred 
by  law  upon  boards  of  county  commission- 
ers, we  and  that,  by  subsection  22  of  sec- 
tion 707  of  tbe  Code,  they  can  establish  pub- 
tic  hospitals  for  their  several  counties  in 
cases  of  necessity,  and  make  roles,  regula- 
tions, and  by-laws  for  preventing  the  spread 
of  contagious  and  infectious  diseases,  and 
for  taking  care  of  those  afflicted  thereby; 
tbe  same  not  being  Inconsistent  with  the 
laws  of  the  state.  By  no  reasonable  con- 
strnction  of  that  snbsectlon  of  the  Code  can 
It  be  held  that  the  boards  of  county  commis- 
sioners can  bnm  a  residence  house  to  pre- 
vent tbe  spread  of  contagious  and  infectious 
dlseaaes.  A  proper  disinfection  would  be 
the  extent  of  their  powers  In  respect  to 
property  tbas  tainted  or  infected.  It  is  not 
alleged  in  the  complaint  that  the  acts  com- 
plained of  were  ordered  by  the  county  super- 
intendent of  health;  nor  does  the  cause  of 
action,  as  stated  in  the  complaint,  proceed 
upon  tbe  idea  that  the  property  was  destroy- 
ed by  the  defendants  under  a  method  allow- 
ed by  law,  and  that  the  plaintiff  is  entitled 
to  compensation  for  Its  loss.  The  action  Is 
one  purely  in  tort 

It  is  well  settled  in  this  state  that  coun- 
ties (that  Is,  the  boards  of  county  commlB- 
sloners  In  their  corporate  capacity)  are  not 
ordinarily  liable  to  actions  of  a  civil  nature 
for  tbe  manner  In  which  they  exercise  or 
fall  to  exercise  tbelr  corporate  powers. 
They  may  be  sued  only  In  such  cases  and 
for  such  causes  as  may  be  provided  for  and 
allowed  by  tbe  statute.  Counties  are  not, 
in  a  strictly  legal  sense,  municipal  corpora- 
tions, like  cities  and  towns.  They  are,  rath- 
er. Instrumentalities  of  government,  and  are 
given  corporate  powers  to  execute  tbelr  pur- 
poses; and  they  are  not  liable  for  damages, 
in  the  absence  of  statutory  provisions  giving 
a  right  of  action  against  them.  White  v. 
Commissioners,  90  N,  C.  439;  Manuel  v. 
CommisBioneTS,  98  N.  C.  9,  3  S.  E.  829. 
There  to,  however,  a  distinction  between  the 
UflblUty  of  a  county  for  failure  to  discharge 
corporate  duties,  and  that  of  a  town  or  city 
for  nich  a  failure.  Towns  and  cities  are,  as 
a  general  rule,  liable  In  damages  for  the  neg- 
ligence of  their  officers  and  agents  when  spe- 
cific duties  are  imposed  by  their  charters 
and  special  statutes,  when  the  damages  ore 
caused  by  their  failure  to  discbarge  such 
duties  and  to  exercise  tbe  powers  conferred 
to  that  end,  or  when  the  town  authorities 
are  acting  within  the  scope  of  their  author^ 
Ity  in  the  management  of  their  property  for 
their  own  Interest,  or  In  the  exercise  of  pow* 
era  voluntarily  assumed  for  tbelr  own  ad- 
rantage:  and  that,  notwithstanding  the 
work  th^  are  engaged  in  will  Inure  to  the 
bcoellt  of  tbe  mnnlclpaUty.  But  It  to  said 


In  Moffltt  V.  City  of  Aehevllle,  103  N.  O.  287, 
9  8.  B.  095,  "Where  a  city  or  town  is  exer- 
cising the  judicial,  discretionary,  or  legis- 
lative authority  conferred  by  its  charter,  or 
is  discharging  a  duty  imposed  solely  for  the 
benefit  of  tbe  public,  It  incurs  no  liability 
for  the  negligence  of  Its  oflBcers,  though  act- 
ing under  color  of  office,  unless  some  statute 
expressly  or  by  necessary  Implication  sub- 
jects the  corporation  to  pecuniary  responsi- 
bility for  such  negligence."  But  tbe  plain- 
tiff does  not  complain  of  a  negligent  act  of 
either  of  the  defendants.  The  alleged  cause 
of  action  is  a  positive  act  In  tort,— the  burn- 
ing of  a  residence  bouse  as  a  sanitary  meas- 
ure. The  board  of  commissioners  of  the 
county,  as  representing  officially  the  county, 
are  not  liable  to  the  demand  of  tbe  plaintiff, 
for  tbe  reason  that  there  is  no  statute  In 
existence  which  makes  them  so,  either  ex- 
pressly or  by  necessary  Implication.  The 
town  commissioners,  as  representing  the 
town  commonlty,  are  not  liable,  for  tbe  rea- 
sons: First,  that  the  act  complained  of  was 
for  the  Interest  of  the  state  at  large;  and, 
second,  because  they  unreasonably  exceeded 
the  powers  conferred  on  them  by  tbe  charter 
of  Morganton,  or  by  any  special  statute  In 
aid  thereof. 

The  case  to  before  us  on  demurrer,  and, 
of  course,  the  facts  concerning  the  burning 
are  to  be  taken  as  true  for  the  purposes  of 
the  demurrer.  If,  however,  It  be  a  fact  that 
the  house  in  which  the  plaintiff  lived  was 
burnt  as  alleged  in  the  complaint,  It  was  a 
most  high-handed  and  unreasonable  act  on 
the  part  of  tbose  who  did  It,  and  was  done 
without  the  semblance  of  authority.  But 
she  Is  not  without  redress.  Her  remedy  will 
doubtless  suggest  itself  to  her  counsel.  The 
proiH>Bltlon8  of  law  which  we  have  laid 
down  seem  to  be  admitted  In  the  plaintiff's 
brief,  and  a  recovery  Is  sought  upon  the 
effect  of  tbe  defendant's  demurrer  to  the  com- 
plaint^In  the  sixth  allegation  of  the  com- 
plaint it  is  alleged  that  the  board  of  town 
commissioners  burnt  the  house  under  some 
statute  or  provision  of  law  which  they 
claimed  authorized  them  to  assess  and  bum, 
and  pay  for  the  damage  an  amount  not  ex- 
ceeding $100.  Only  the  facts  are  admitted 
by  the  demurrer.  Parties  to  an  action  can- 
not by  complaint  and  demurrer  enact  a  law. 
There  is  no  such  statute  as  tbe  one  referred 
to  in  the  complaint,  and  the  defendants*  de- 
murrer cannot  have  the  effect  to  admit  that 
there  is  such  a  statute  and  law  in  force. 

If  the  complaint  be  treated  as  conti^nlng 
only  one  canse  of  action,  the  demurrers 
ought  to  have  been  sustained;  for  the  de^ 
murrers  were  directed  against  the  whole 
complaint  thougb  there  was  only  one  alle- 
gation that  was  demurrable,— the  one  which 
charged  that  the  residence  house  of  tbe 
plaintiff  was  burned.  Co  wand  v.  Meyer8,-09 
N.  C.  198.  6  a.  E.  82.  If  tbe  complaint  be 
treated  as  embracing  more  than  one  cause 
of  action,  as  we  win  treat  ltr-«U  growing 
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out  of  the  same  matter,  and  tberefoie  not 
donnrralile  on  tbat  account,— we  think  that 
fihe  demnrten  wen  good  against  that  cause 
of  action  which  set  forth  the  burning  of  the 
pliiinturs  house,  and  damagM  therefor.  The 
other  causes  of  action  were  not  demurrable, 
and  tbe  demurrers  should  have  been  oTer* 
ruled  as  to  tiiem.  TKferc  was  error  Id  the 
particular  we  bare  pointed  oat  Modified 
and  affirmed. 

FUBCXmS,  J.  (dlssentii^,  Tbe  plaintiff 
Nancy  Prichard  alleges  that  ahe  Is  tbe 
widow  of  Z.  T.  Smith,  deceased,  and  that 
the  other  plalntiiCs  are  the  diildren  and  beirs 
at  law  of  said  Smith;  that  as  such  widow 
she  was  entitled  to  dow«r  upon  the  lands 
of  bw  said  husband,  which  was  laid  off  and 
assigned  to  her  a  house  and  lot  in  the 
town  of  Horgantra,  in  wUch  she  and  ber 
family  were  llTing;  that  there  were  other 
buildings  on  said  lot,  and  a  growing  crop  ot 
com,  and  a  garden  with  Tegetables  grow- 
ing ther^;  that,  besides  these,  she  owned 
and  had  In  said  bouse  clothing,  bedch^ihing, 
tableware,  and  other  domestic  articlee  and 
fOmltnre;  that  <m  or  about  the  last  of  May, 
1880,  tbe  defendant  Boberfc  Boss  and  R.  T. 
Oi^nrell,  under  the  pretense  that  the  plain- 
tif-had  smallpox,  or  had  been  exposed  to  tbe 
^Uuase  of  smal^ox,  and  claiming  tliat  they 
wore  authorlaed  to  do  bo  by  an  order  of  tbe 
board  ot  commissioners  of  Morganton,  sus- 
tained and  approved  by  tbe  board  of  com- 
missioners of  Burke  county,  came  to  hw 
fionse,  arreated  her,  and  carried  her  to  a 
I»st  house,  set  fire  to  and  destroyed  ber 
house  and  tbe  othw  outhouses  on  tbe  lot; 
and  alao  burned  and  destroyed  her  clothing, 
bedclothii^,  tableware,  and  household  fumi- 
toie,  wboi  In  tact  die  did  not  have  smallpox, 
noF  does  she  believe  tiiat  ahe  bad  been  ex- 
posed to  that  contvloiw  disease.  To  recover 
damages  for  this  treatment— the  loss  of 
luuises,  and  the  loss  and  destruction  of  ber 
personal  property,— ebe  brings  this  action 
against  the  defendants,  Robert  Boss,  B.  T. 
daywell,  the  board  of  commissioners  of 
Morganton,  and  the  board  of  commissioners 
orBurke  county.  To  this  complaint  tiie  de- 
f&dants  demurred,  thereby  admitting  tbe 
(Octs  stated  in  the  complaint  to  be  true;  and, 
taUng  these  facts  to  be  true,  aa  we  must 
do^  It  would  seem  that  the  plaintiff  Is  enti- 
tled to  damages  tttm  scnnebody.  One  ground 
of  the  demurrer  Is  flie  n^olnder  of  causes 
of  action— too  many  canses  ^ined  together 
bi'one  action.  But  It  appears  tbat  they  all 
gr^  out  of  one  wrongful  act,  or  are  con- 
nected with  the  same,  and  that  the  complaint 
is  not  demurrable  on  that  account  Braton 
T.  Collins,  lis  N.  0.  196,  31  8.  B.  122;  Solo- 
mon V.  Batea,  118  N.  a  Sll,  SI  &  B.  47& 
It  Is  claimed  In  the  demumr  Ibat  Boas  and 
Glaywell  are  not  liable  because  they  were 
only  the  agents  and  servants  of  the  othdr 
defendants.  Admitting  that  this  defense 
can  be  raised  by  the  demurrer  In  Uds  ease 


(which  we  do  not  admit),  it  could  not  pro- 
tect them,  onleia  their  employers  had  the 
right  to  commit  tbla  trespasa  upon  tlie  plain- 
tiffs, and  to  destroy  their  pn^rty.  And, 
while  this  is  so,— must  be  so,— tbe  other  de- 
fendimts  claim  that  they  bad  no  right  to  or- 
der this  trespass  and  destruction  of  property, 
and  demand  protecti<m  on  that  account.  So 
It  is  manifest  that  both  of  these  contritions 
cannot  be  true,  nor  can  both  these  defenses 
be  good.  'J%l8  is  sufficient  to  Justify  tbe 
court  In  orerruUng  tbe  demuner.  But  are 
the  other  defendants  liable?  Tlw  complaint 
alleges  tbat  this  trespass  and  destroctlon  of 
plaintiff's  property  wwe  done  by  order  of 
the  board  of  commissioners  of  Morganton, 
sanctioned  by  tiie  commlS8l<mers  of  Burkp 
countT.  But  It  is  contended  that  they  bad 
no  rlgbt  to  make  such  order;  that  It  waa 
ultra  Tires,  and  they  are  not  bound  by  it 
But  it  Is  provided  In  section  37,  c.  120^  Priv. 
Laws  1886  (Obartn  <a  the  Town  of  Morgan- 
ton),  "that  the  board  of  commissioners  may 
take  such  means  as  tb^  may  deem  effectual 
to  prevent  the  entrance  Into  the  town  or  the 
spreadtaig  therein  of  any  cont^oiu  or  Infcc- 
tloua  diseases,  •  •  •  nu^  canae  any  per- 
son In  tbe  town  believed  to  be  infected  with 
such  cont^ous  dlsoise  or  whose  stay  may 
endanger  tbe  public  besllb,  to  be  removed 
to  some  place  within  or  without  the  town 
limlta,  may  caaae  to  be  disinfected  <v  de- 
stroyed such  fiuniture  or  other  artides 
which  shall  be  believed  to  be  tainted  or  in- 
fected with  any  contaglocu  or  Infections  dis- 
ease, or  of  wblcb  then  shall  be  reasonable 
cause  to  apprehend  will  generate  or  propa- 
gate diseases,  and  may  take  all  other  rea- 
sonaMe  steps  to  preserve  the  public  health, 
and  toe  this  purpose  may  use  any  money 
in  tbe  treasury."  It  would  be  very  bard  to 
believe  that  tbe  drafteraan  of  this  act  did 
not  think  he  was  giving  the  commissioners 
of  Morgantim  plenary  power  to  deal  with 
contagious  diseases;  and  it  seems  that  they 
so  understood  It  whw  tbey  made  this  order, 
as  it  appeara  from  the  complaint  that  tbey 
have  bad  the  plaintiff's  damages  assessed  at 
^IQO,  and  have  offwed  to  pay  pUdntUt  tbat 
amount  But  it  la  contended  that  tiie  com- 
missioners were  limited  to  that  amount 
This  cannot  be  so,— that  the  act  authorized 
the  commissioners  to  destroy  property,  and 
limited  the  plaintiff's  -damages  to  9100,  or 
any  other  amount  less  than  tbe  value  of  tiie 
property  destroyed.  If  tbls  contention  of 
defendants  were  true,  It  would  allow  the  de- 
fendante  to  assess  their  own  damage.  This 
cannot  be  so.  It  is  further  ctrntended  tiiat 
tbls  act  does  not  extend  to  tbe  destmctton  of 
bouses.  I  do  not  agree  to  thia  contention. 
If  that  were  true,  what  beoomea  of  damage 
for  her  dothli^  the  beddotblng,  taUeware. 
and  other  articlM  of  bonsebold  furniture  de- 
stroyed? Has  Ibe  plaintiff  no  remedy  for 
this  trespaas  and  destructhm  of  pn^iertyf  I 
cannot  so  hold.  As  there  was  no  statute 
called  to  our  attention  tbat  anttiorlaed  tbe 
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coonty  commlflalMiera  to  destroy  prcqiterty 
In  Morganton,  It  Is  probable  that  they  are 
not  liable.  The  demnrrer  tiioold  have  been 
aostalned  ae  to  them,  but  was  properly  dver- 
ruled  aa  to  the  others.  This  was  written  as 
«  tentatlTe  opinion,  and.  althot^h  the  opin- 
ion of  the  conrt  has  been  modified  since  It 
was  written,  It  is  filed  ts  a  dtssentlnr  opin- 
ion. 


FAIBGLOTH,  a  J. 
aentlng  opinion. 


I  concur  In  the  dls- 


RTTTTBB  et  aL  T.  ANDERSON  et  al. 

(Supreme  Oburt  of  Appeals  of  West  Tlrgiida. 

Jons  12,  1900.) 

WILLS— CONSTRUCTION— INTENT  Or  TESTATOR 
— DBVISB  TO  WIFE— POWER  OF  SALE. 

1.  The  rule  which  controls  all  others  in  the 
interpretation  of  wills  is  that  the  intentiOQ  of 
the  testator,  to  be  lathered  from  the  entire 
will,  most  govern. 

2.  A.,  the  owner  of  a  tract  of  85U  acres  of 
land,  of  very  Hmall  valne,  makes  the  toliow- 
iag  will:  "First,  I  gire  and  bequeath  unto  my 
beloved  wife,  Ludnda  J.  Anderson,  mj  farm, 
of  thirtr-fire  and  one-fourth  acres,  on  which  I 
now  reside,  situated  in  Qrant  district,  Wetsel 
connt7,  West  Virginia,  and  adjoining  the  lands 
of  Charles  Gilbert  and  others,  to  have  and  to 
hold  the  same  to  her  for  and  during  her  nat- 
ural life;  or  my  wlf^  Ludnda  J.  Anderson, 
mar  sell  said  farm  and  live  on  the  proceeds,  if 
necessary;  and,  second,  I  give  to  mj  wife, 
Ludnda  J.,  all  of  my  personal  property  of 
every  kind,  induding  horses,  cows,  hoasehold 
and  kitchen  furniture  of  every  kind  and  de- 
scription, of  my  personal  property;  and,  fur- 
ther, my  wife,  Locinda  J.,  is  to  pay  my  son, 
J.  B.  Anderson,  all  the  money  that  I  owe  him 
at  this  present  time,  and  to  pay  all  of  funeral 
expenses."  Held,  the  facts  and  circumstances 
of  the  case  make  it  clear  that  the  Intention 
of  the  testator  was  to  authorize  and  empower 
Luanda  to  sell  and  convey  the  said  land  in 
fee  simple  if  the  same  should  be  necessary  for 
her  support  and  maintenance. 

(Syllabus  by  the  Court.) 

Appeal  from  circuit  court,  Wetsel  county; 
B.  H.  Freer.  Judge. 

Bill  by  Hannah  J.  Bntter  and  others  against 
Lucinda  J.  Anderson  and  others.  Judgment 
lor  plaintiffs,  and  defendants  appeal  Be- 
vprsed. 

Wiley  ft  KeUM,  tor  appellants. 

HcWHOBTEB,  P.  On  the  20th  day  of 
March,  18M,  WllUam  H.  Anderson,  the  owner 
of  a -tract  of  36^  acrea  of  land  In  Wetzel 
county,  together  with  his  wife,  Luclnda  J. 
Anderson,  ezecnted  a  deed  of  lease  of  the  oil 
and  gas  In  and  upon  said  land  to  the  South 
Penn  Oil  Company;  said  company  to  dellTer 
in  the  [dpe  line,  to  the  credit  of  lessors,  their 
heirs  and  assigns,  free  of  cost,  the  equal  oue- 
elfl^tb  part  of  all  the  oil  produced  and  saved 
from  said  premISM,  and  to  pay  $300  per  year 
fMT  the  gas  from  each  and  every  gas  well 
drilled  on  the  premises,  the  product  of  which 
should  be  marketed  and  used  off  the  premises. 
On  the  18th  day  of  January,  1806,  said  W. 
H.  Anderson  executed  his  last  will  and  testa- 


ment, as  follows:  *^rflt,  I  give  and  be- 
queath onto  my  bdoved  wife,  Lucinda  J. 
Anderson,  my  farm  of  thirty-five  and  one- 
fourth  acres,  on  which  I  now  reside,  tituated 
in  Orant  district,  Wetzel  county.  West  Vir- 
ginia, and  adjoining  the  lands  of  Oiarles  G11-. 
bert  and  others,  to  have  and  to  hold  the  same 
to  her  for  and  during  her  natural  life;  or  my 
wife,  Lucinda  J.  Anderson,  may  sell  said 
farm  and  live  on  the  proceeds,  If  necessary; 
and,  second,  I  give  to  my  wife,  Lucinda  J., 
all  of  my  personal  property  of  every  klud, 
Including  horses,  cows,  household  and  kitchen 
furniture  of  every  kind  and  descripticni,  of 
my  personal  propOTty;  and,  further,  my  wife, 
Lucinda  la  to  pay  to  my  son,  J.  B.  Ander- 
son, all  the  money  that  I  owe  him  at  this 
present  time,  and  to  pay  all  of  funeral  ex- 
penses." On  the  2d  day  of  March,  189S,  In 
consideration  of  one  dollar  paid,  said  Lucinda 
J.  Anderson  conyeyed  by  deed  to  J.  B.  Ander- 
son, his  heirs  and  as^gos,  "the  one-eighth 
part  of  the  oil  and  gas  produced  and  saved" 
In  and  under  said  tract  of  land,  and  on  con- 
dition that  the  grantee  should  within  six 
months  after  a  well  should  be  drilled  for  oil 
and  gas,  and  be  properly  completed,  tubed, 
and  tested  for  oil,  at  his  Section,  either 
pay  to  the  grantor  the  sum  of  9200  person- 
ally, or  d^slt  It  to  her  credit  In  a  bank 
designated,  or  release  and  recmvey  to  the 
grantor  the  oil  and  gas  rights  so  conveyed. 
The  South  Penn  Oil  Company  drilled  two 
wells  on  said  tract,  one  of  whl(^  was  dry, 
and  the  other  a  small  producer.  Hannah  J. 
Butter  and  others,  heirs  at  taw  of  William 
H.  Anderson,  deceased,  filed  their  bill  in 
equity  In  the  clrctdt  court  (tf  Wetzel  coun- 
ty against  Lucinda  J.  Anderson*  widow  of 
said  decedent,  lavlna  Anderson,  widow  of 
J.  B.  Anderson,  who  was  one  of  the  heirs 
at  law  of  William  H.  Anderson,  Sherman  L. 
Anderson  and  CHyde  Anderson,  Infant  chit 
dren  of  said  J.  B.  Anderson,  deceased,  and 
Lavlna  Anderson,  South  Penn  OH  Company, 
a  corporation,  and  Eureka  Pipe-Line  Com- 
pany, also  a  corporauon,  alleging  that  under 
said  wUl  the  said  widow,  Lucinda  J.  Andet^ 
son,  took  nothing  except  a  life  estate  In  the 
said  tract  of  36%  acres;  that  the  remainder 
In  fee  simple  is  vested  in  the  heirs  at  law  at 
William  H.  Anderson,  who  are  entitled  to  all 
the  royalties  arising  under  the  lease  to  the 
South  Penn  Oil  Company  made  by  Anderson 
In  bis  lifetime;  and  that  Lucinda  J.  Anderson, 
the  widow  and  tenant  for  life,  had  no  right 
or  power  to  sell  or  convey  the  said  royalties 
to  said  J.  B.  Anderson,— and  praying  "that 
said  royalties  of  oil  and  gas  arising  by  virtue 
of  said  contract  of  lease  made  by  said  W.  H. 
Anderson,  deceased,  and  South  Penn  Oil  Com- 
pany, may  be  declared  to  be  the  absolute 
property  of  the  heirs  at  law  of  said  W.  H. 
Anderson,  deceased,  and  that  the  tame  may 
be  apportioned  and  divided  among  them  share 
and  Bbaxe  alike,"  and  that  the  South  Penn 
OU  Company  be  required  to  disclose  and 
■bow  tiw  amount  of  oil  and  gas  prodnced  from 


Digitized  by 


Google 


858 


86  SOUTUB^STEBN  RBPOBTEB. 


(W.  Va. 


the  prmnisea,  and  the  amount  of  oil  rim  into 
the  pipe  IlDea  of  the  Eureka  Pipe-Line  Oom- 
yany,  and  that  said  last-mentioned  company 
be  inhibited  and  restrained  from  delivering 
and  paying  over  to  Bald  Luclnda  J.  Anderson, 
or  to  the  estate  or  the  heirs  ot  J.  Ander- 
son, any  portion  of  said  royalties;  that  the 
same  be  decreed  to  be  paid  over  to  plaintiffs 
and  others,  the  heirs  at  law  of  said  W.  H. 
Anderson,  deceased.  The  defoidant  Lavlna 
Anderson  answered  the  bill,  denying  the  ma- 
terial aUegatloDs  thereof,  and  showing  wtiat 
'  payments  had  been  made  to  Luclnda  J,  An- 
derson, on  account  of  tue  purchase  of  said 
royalties  by  J.  B.  Anderson,  and  by  herself 
as  administratrix  of  said  J.  B.  Andei:w)n,  and 
averring  that  Luclnda  J.  Anderson  had  the 
right  to  conrey  the  royalties  as  she  did  to  J. 
B.  Anderson,  or  to  convey  the  land  Itself, 
uiider  the  provisions  of  the  will,  If  it  should 
be  necessary  for  her  maintenance,  and  that 
the  estate  of  J.  R.  Anderson  had  a  right  to 
collect  the  rOTaltles.  Ttie  South  Penn  OU 
Comitany  answered  that  it  had  no  Interest 
In  the  royalties,  and  was  wllllag  to  deliver 
the  same  to  whoever  might  be  entitled  there- 
to; that  it  bad  been  delivering  the  same  to 
Luclnda  J.  Anderson,  the  widow  of  the  lea- 
see, who,  as  respondent  supposed,  was  en- 
titled to  the  same  under  the  will  of  her  de- 
ceased husband.  The  Infant  defendants, 
Sherman  L  Anderson  and  Clyde  Anderson, 
by  their  guardian  ad  litem.  Oled  their  an- 
■wer,  to  all  of  which  general  replications 
were  entered,  and  the  bill  was  taken  for 
confessed  as  to  the  other  adult  defendants. 
On  the  6th  of  December,  1897,  the  cause  was 
referred  to  a  commissioner  to  ascertain  and 
report  what  amount  of  oil  had  been  extracted 
and  taken  from  the  land  in  controversy,  and 
the  value  of  same,  when  taken,  and  by  whom, 
jand  who  had  received  the  royalties  thereof; 
also,  who  were  entitled  to  said  royalties,  and 
in  what  amounts.  The  depositions  of  defend- 
ant Lavina  Anderson  and  W.  H.  Showalter 
were  taken  and  filed  In  the  cause,  by  which 
•depositions  they  show  that  the  land,  In  most 
part,  was  poor  and  rough,  of  very  little  value 
for  agricultural  purposes,  being  steep  hillside, 
and  cut  up  by  ravines,  hollows,  and  gutters, 
and  the  soil  not  very  productive,  and  that  the 
value  of  the  personal  property  left  by  W.  H. 
Anderson  was  about  ¥60;  that  the  sale  of  the 
royalties  by  Luclnda  J.  Anoerson  was  neces- 
sary for  her  support  and  maintenance.  The 
commissioner  made  bis  report  under  the  or- 
der of  reference,  reporting  that  defendant, 
Vina  Anderson,  as  administratrix  of  J.  R. 
Ai^erson,  had  been  receiving  the  royalties 
of  all  the  oil  taken  from  said  tract  of  land, 
and  had  received  np  to  May  13.  1897,  the 
sum  of  $136.36  for  royalties,  bat  was  unable 
to  ascertain  and  report  the  amount  extract* 
ed  subsequonti}'.  On  the  2d  day  of  February, 
1899.  the  cause  vaa  heard.  The  court  con- 
firmed the  aald  report  of  the  commissioner, 
there  bebig  no  exceptions  or  objections  there- 
to, and  ascertained  that  tl\ere  bod  been  lold 


of  the  royalty  oil  from  said  tract  amountlsf; 
to  9136.36,  which  bad  been  paid  to  defend- 
ant Vina  Anderson,  and  that  there  was  yet 
In  the  pU>e  line  of  Bureka  Pipe-Line  Com- 
pany, up  to  December  81,  1898,  861.67  bar- 
rels of  oil  from  the  royalty  turned  over  and 
delivered  to  said  pipe-line  company  hj  the 
South  Penn  Oil  Company  under  its  lease  fixun 
said  W.  H.  Anderson,  which  was  the  prop- 
erty of  said  Vina  Anderson  as  administra- 
trix of  the  estate  of  J.  B.  Anderson,  and  that 
ahe  was  authorized  to  sell  the  same,  as  well 
as  the  royalty  to  be  produced  from  said  land; 
that,  by  virtue  of  the  terms  of  W.  H.  Ander- 
son's will  Luclnda  J.  Anderson  only  took  a 
life  estate  In  said  tract  of  35^  acres  of  land, 
and  that  the  will  did  and  does  not  empower, 
authorize,  or  give  said  Luclnda  J.  Anderson 
power  to  alienate  or  sell  the  said  land,  or  any 
part  of  or  Interest  therein,  In  excess  of  her  life 
estate,  even  though  such  alienation  or  sale  be 
necessary  (or  her  support  and  maintenance; 
that  the  operations  (drilling,  etc.)  took  place 
under  a  lease  executed  by  W.  H.  Anderson  in 
his  lifetime,  and,  altboui^  oil  was  produced 
after  the  death  of  Ihe  said  Anderson,  said 
lease  was  and  is  a  valid  lease;  that  said  life 
tenant  or  her  assignee,  J.  R.  Anderson,  was 
entitled  to  the  whole  of  said  one-eighth  royal- 
ty of  oil  and  gas  from  said  tract,  being  the 
production  under  said  lease  lawfully  produced 
by  virtue  thereof,  subject,  however,  to  the 
debts  of  said  W.  H.  Anderson,  deceased; 
that  the  royalty  deed  executed  by  Luclnda  J. 
Anderson  to  said  J.  R.  Anderson,  dated  March 
2, 1S05,  filed  with  complainant's  bill  as  Exhib- 
it C,  conveyed  to  J.  B.  Anderson  the  one-elghtli 
of  all  the  oil  and  gas  produced  from  said  tract, 
and  is  a  valid  and  subsisting  royalty  deed, 
and  that  Luclnda  had  the  right,  authority,  and 
title  to  make  said  royalty  deed,  and  directed 
the  Eureka  Pipe- Line  Company  to  deliver  and 
place  to  the  credit  of  Vina  Anderson,  admin- 
istratrix of  the  estate  of  J.  B.  Anderson,  de- 
ceased, one-eighth  of  all  the  oil  and  gas  pro- 
duced and  saved  from  said  tract,  except  such 
oil  as  was  theretofore  produced,  and  sold 
therefrom,  and  that  plaintiffs  were  not  en- 
titled to  the  relief  prayed  for  In  their  bill,  and 
refused  to  grant  relief,  but  let  the  bill  stand, 
and  gave  defendants  Judgment  for  their  costs, 
and  awarded  them  execution  therefw.  The 
defendant  Vina  Anderson,  widow  of  J.  R. 
Anderson,  and  aa  his  odmlnlstnttriXt  a^peel- 
ed.  assigning  as  error: 

1.  In  referring  the  cause  to  a  commissioner 
to  ascertain  and  report  what  amoimt  of  oil 
had  been  extracted  from  said  land,  etc 
Whatever  was  the  effect  of  the  will  of  W.  H; 
Anderson,— whether  It  vested  in  Luclnda  J. 
Anderson  the  title  to  said  land  in  fee,  or 
only  a  life  estate.— she  was  entitled  to  the 
whole  of  the  royalties  under  the  lease  exe- 
cuted In  the  lifetime  of  the  testator  vir- 
tue of  the  will,  and  was  competent  to  aell 
and  convey  her  Interest,  and  she  or  her  as- 
signee or  vendee  was  entitled  to  the  same. 
"The  tNiant  of  an  estate  fw  life,  imleea  re- 
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led  by  covenant  or  agreemeot,  baa  a 
to  the  full  enjoyment  and  use  of  the 
and  all  Its  profits  during  his  estate 
in.  Including  mines  of  oil  or  gas  open 
his  life  estate  begins,  or  lawfully 
d  and  worlied  during  the  existence  of 
estate."  Koen  v.  Bartlett,  41  W.  Va. 
3  S.  E.  664.^1  L.  R.  A.  12S  (Syl.,  point 
:he  devisee  under  the  will,  or  her  gran- 
eln£  entitled  to  the  whole  of  the  royal- 
w&a  not  required  to  account  for  same, 
ere  should  not  hare  been  an  order  of 
ince  for  that  purpose.  The  plalntUte 
10  Interest  therein. 

rhat  the  court  erred  In  decreeing  that 
Ida  only  toolc  a  life  estate  in.  said  tract 
id,  and  that  she  could  not  alienate  said 

or  any  part  of  it  or  Interest  therein, 
id  her  said  life  estate,  even  though  such 
ition  be  necessary  for  her  support  and 
finance.  '*The  rule  which  controls  all 
s  In  the  Interpretation  of  wills  is  that 
itention  of  the  testator,  to  be  gathered 
the  entire  will,  must  govern."  Boyd  v. 
an,  36  HI.  Sod;  Houser  v.  Ruffner,  18 
EL  244;  Pue  V.  Pue,  1  Md.  Ch.  382;  James 
□den.  14  Ohio  St  251;  Smith  v.  BeU,  6 
IS,  8  Ii.  Ed.  322.  W.  H.  Anderson  waa 
jp  in  the  seventies,"  and  bis  wife  alittle 
[er,  but  rapidly  approaching  old  age, 

she  would  no  longer  be  able  to  battle 
the  world,  and  having  no  property  in 
>wn  right  to  rely  on,  while  they  to- 
r  bad  managed  to  get  this 'little  farm 
14  acres  of  rough,  hillside  land,  of  thin 
mt  up  with  ravines  and  gutters,  worth 
ittle  If  any  more  than  $10  per  acre.- 

naturally,  the  first  care  and  greatest 
tude  on  the  part  of  the  old  man  In  mak- 
lis  will  was  to  provide,  as  far  aa  his 
property  would  do  so,  for  his  widow 
er  declining  years.   Indeed,  Judging 

the  language  of  the  will,  he  had  no 

object  in  view,  aa  he  made  no  provl- 
is  to  remainder,  and  made  no  residuary 
e;  his  whole  purpose  and  Intent  were 
>vlde  for  her.  Knowing  that  his  estate 
1  be  liable  for  his  debts,  having  given 
s  personal  property  to  his  wife,  which 
icord  shows  amounted  to  ¥60  to  $75,  he 
:ed  her  with  the  payment  of  his  debts 
the  payment  of  his  funeral  expenses. 
}nly  debt  he  owed,  It  seemed,  was  to 
)n,  J.  R.  Anderson.  Being  fully  aware 
i  producing  capacity  of  the  farm,  no  oil 
opment  having  then  been  made  thereon, 
istator  knew  It  was  at  least  very  doubt- 
'hether  his  widow  could  pay  the  debt 
zpenses  required  by  the  will  to  be  paid, 
lupport  herself  from  It  Hence  he  did 
Qtend  to  confine  her  to  a  life  estate 
In,  but  clearly  Intended  to,  and  did, 
her  the  power  to  sell  and  convey  any 
)n  thereof,  or  tbe  whole  of  it.  If  it 
d  be  necesdary  for  her  maintenance  and 
irt  The  language  of  the  will.  In  tbe 
of  all  the  tacts  In  the  case,  clearly  In- 
!S  thla.   The  second  or  added  clause  In 


the  flrtt  clause  of  tbe  will,  referring  to  the 
real  property,  giving  It  "to  her  for  and  dur- 
ing her  natural  life."  "or  my  wife,  Lucinda 
3.  Anderson,  may  sell  said  farm  and  live  ou 
the  proceeds.  If  necessary,"  beyond  ail  ques- 
tion. Intended,  In  case  the  use  of  the  prop- 
erty did  not  furnish  the  necessary  support, 
to  fully  empower  her  to  sell  and  convey  In 
fee  simple  the  said  farm  In  order  to  provide 
Buch  support,  and  It  should  be  so  construed. 
Listen  V.  Jenkins,  2  W.  Va.  62;  Magers  v. 
Edwards'  Adm'r,  13  W.  Va.  822;  John  v. 
Barnes,  21  W.  Va.  49a  "When  two  clauBea 
are  Irreconcilably  repugnant  in  a  deed  the 
first,  and  In  a  will  the  last,  prevails."  2 
Minor,  Inst  (4th  Ed.)  1050;  Blair  v.  Muse. 
83  Va.  238,  2  S.  E.  81.  That  the  product  of 
tbe  soil  would  not  furnish  the  necessary  sup- 
port is  proven,  and  in  no  way  questioned. 

It  Is  assigned  as  error  that  It  was  decreed 
that  plaintlCTB  were  not  entitled  to  the  relief 
prayed  for,  and  giving  defendants  Judgment 
for  costs,  and  "then  allowing  the  said  bill  to 
stand 'and  continue  the  said  cause."  I  fail 
to  see  the  object  In  retaining  the  bill,  as  its 
only  purpose  was  to  set  aside  the  deed  from 
Luclnda  Anderson  to  J.  R.  Anderson  for  the 
royalties,  and  to  have  the  said  royalties  di- 
vided among  the  heirs  of  W-  H.  Anderson, 
deceased;  plalntius  having  utterly  failed  to 
show  themselves  entitled  to  any  relief  what- 
ever, or  that  they  have  any  Interest  except 
that  wbich  la  contingent  npon  the  death  of 
Luclnda  J.  Anderson,  leaving  the  tract  of 
land  undisposed  of  under  the  power  given 
her  by  the  will  of  W.  H.  Anderson.  The  de- 
cree entered  on  tbe  2d  day  of  February, 
1880,  Is  affirmed  In  so  far  as  It  decrees  tbe 
deed  from  Luclnda  J.  Anderson  to  J.  R.  An- 
derson, conveying  tbe  royalties,  to  be  a  good 
and  valid  royalty  deed,  and  refuses  to  grant 
the  relief  to  the  plaintiffs  prayed  for  In  their 
bill,  and  entering  Judgment  in  favor  of  de- 
fendants for  their  costs;  and  In  all  other 
respects,  tbe  said  decree  Is  reversed  and 
annuUed,  and  plaintiffs'  bUl  dismissed. 

BRANNON.  J.  I  think  the  power  to  sell 
and  consume  proceeds  of  the  laud,  given  by 
tbe  will,  passed  a  fee,  as  stated  in  tbe  Wll- 
motb  Case,  34  W.  Va.  428,  12  8.  E.  731. 


ROOT-TEA-NA-HERB  CO.  t.  RIGHT- 
MIRE  et  al. 
(Supreme  Court  of  Appeals  of  West  Virginia. 
June  12.  1000.) 

EQtnTT— PROCESS  — APPEARANCE  —  PRAUDU- 
LBH^T  CONVEYANCE— KNOWLEDOB 
OP  GRANTEE. 
1.  Where  a  party  files  his  petition,  in  the  na- 
ture of  au  original  bill  in  a  chaacery  suit,  pray- 
ing to  be  made  a  party  plaintiff,  and  thnt  the 
defendants  to  tbe  suit  being  oalned  In  ihe  pe- 
tition, be  made  defendants  thereto,  and  such 
defendants  appear  to  said  petition  and  demur, 
and  demurrer  is  overrulpd,  and  on  the  recurd 
waive  their  right  to  answer  or  further  plvad 
thereto,  it  la  not  error  to  proceed  upon  said 
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petitloD  In  the  canse  wlthont  proceu  Itsaed 
thereon;  the  waiver  of  right  to  answer  or  far- 
ther plead  being,  in  effect,  a  waiver  of  proceu. 

2.  Under  chapter  74,  Oode,  a  bona  fide  pur- 
chaser for  valuable  consideration,  who  had  no 
notice  of  the  fraudulent  intent  of  liia  imme- 
diate grantor,  or  of  the  fraud  rendering  void 
the  title  of  aach  grantor,  is  protected. 

3.  E.  y.  R.,  a  married  woman  living  with 
her  husband,  purchased  and  had  conveyed  to 
her  a  house  and  lot  She  borrowed  from  a 
building  and  loan  association  $500,  which  she 
used  principally  in  paying  for  and  improving 
the  property,  and,  together  with  her  husband, 
executed  a  deed  of  trust  on  the  property  to  se- 
cure the  loan,  which  was  evidenced  by  bond, 
and  payable  in  monthly  InstallmeutB.  Shortb' 
afterwards  judgment  creditors  of  the  hosband, 
of  whose  claims  the  said  loan  association  had 
no  notice  at  the  ttme  of  the  loan,  Inititnted 
a  suit  to  set  aside  the  converanoe  to  B.  T.  R., 
as  being  in  fraud  of  their  rights,  and  succeed- 
ed in  setting  it  aside  as  to  their  Judgments. 
Beld,  the  deed  of  trust  was  the  prior  lien,  and, 
the  court  having  no  power  to  change  the  terms 
and  conditions  of  the  trust  as  to  Uie  maturity 
of  the  loan  secured,  It  could  onLr  decree  the 
sale  of  the  property,  subject  to  the  trust  debt 
to  satisfy  said  Judgments. 

(Syllabus  by  the  Conrt.) 

Appeal  from  dmilt  court.  Tucker  county; 
John  Homrar  JColt,  Judge. 

Bill  by  the  Root-Tea  Na-Herb  Company 
against  Emma  Y.  Rlghtmlre  and  others.  De- 
cree for  pUOntUt.  Detendanta  iweal.  Be- 
versed. 

W.  B.  Maxwell  and  W.  a.  Conley.  for  ap- 
pellants. J.  Hop  Woods  and  A.  B.  Parsons, 
for  appellee. 

McWHORTBB,  P.  By  deed  dated  October 
6,  1S&4.  N.  E.  Caofleld  and  her  husband,  J. 
C.  Canfleld,  conveyed  to  Emma  V.  Rightmire 
certain  lots  of  land  In  the  town  of  Parsons 
in  consideration  of  $700,  of  which  $380  was 
paid  In  cash,  and  $320  to  be  paid  to  A.  Cur- 
rence  by  said  Rlghtmire;  said  Ganflelds  re- 
taining a  lien  on  said  property  to  secure  the 
pigment  of  said  money  to  Currence.  On  the 
14th  day  of  January,  1S06,  said  Rlghtmire 
and  B.  F.  Rlghtmire,  her  husband,  executed 
a  deed  of  trust  to  J.  0.  Stoddard  and  A.  O. 
Dubois,  trustees,  on  said  pn^erty,  to  secure 
to  the  Washington  National  Building  &  Loan 
Association  the  payment  of  $500  borrowed 
from  said  assoclatloD,  which  money  so  bw- 
rowed  was  used  In  paying  off  the  Currence 
Ifen,  and  on  debts  made  for  work  and  ma- 
terial performed  and  furnished  in  improve- 
ments on  the  property,  except  $84.85  paid  to 
Mrs.  Rlghtmire,  and  $7.S0  to  the  local  attor- 
ney of  said  association.  At  the  February 
rules,  1806.  Root-Tca-Na-Herb  Company,  a 
corporation,  filed  Its  bill  In  the  circuit  court 
of  Tucker  county,  setting  up  a  Judgment  for 
$417.32  obtained  on  the  law  side  of  the  same 
court  on  the  27th  of  November,  18^,  against 
said  B.  F.  Rlghtmire;  alleging  that  said  Judg- 
ment WAS  recovered  on  notes  of  said  Rlght- 
mire dated  May  17,  1894,  given  under  a  par- 
chase  of  goods  made  in  October,  1803,  and 
allying  that  the  purchase  of  the  property 
was  made  fran  Canfleld  by  uld  B.  F.  Rlght- 


mire, and  tbe  deed  procured  by  talm  f  randu- 
lently  to  be  made  to  Emma  V.  Rlghtmire,  his 
wife,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  credltMV,  and  espedally 
the  plaintiff  hi  the  collection  of  Its  said  debt; 
that  said  Emma  had  full  notice  and  knowl- 
edge of  the  said  fraudulent  intent  and  pur- 
pose on  the  part  of  her  husband,  and  partici- 
pated In  the  fraud;  that  she  had  no  separate 
estate  or  property  of  any  kind,  and*  the  prop- 
erty was  paid  tot  wholly  by  her  aald  bus- 
band,  except  what  was  paid  out  of  the  money 
m  borrowed  from  the  said  Washington  Build- 
ing Sc  Loan  Association;  that  said  R.  F. 
Rlghtmire  was  Indebted  to  oth»  creditors  In 
large  amounts  of  money,  and  it  was  his  ob- 
ject and  purpose  to  defraud  them,  as  well  as 
plaintiff,  In  having  aald  deed  made  to  his 
wife,  said  Emma  V.  Rlghtmire,— and  prayed 
that  said  deed  of  CanBelds  to  Emma  V. 
Rlghtmire  be  set  aside  and  annulled,  as  hav- 
ing been  made  In  fraud  of  plaintiff's  rights; 
that  said  property  be  sold  to  satisfy  Its 
aald  debt;  that  the  true  amount  yet  due 
the  said  building  and  loan  association  be  as- 
certained, etc.;  and  for  general  and  special 
relief.  Emma  V.  Rlghtmire  filed  her  an- 
swer, denying  that  her  husband  had  paid 
any  part  of  the  purchase  money  for  aald 
property,  but  claiming  that  the  property  was 
purchased,  paid  for,  and  Improved  by  her 
with  the  money  she  borrowed  from  the  build- 
ing association,  and  with  the  help  of  her  two 
sons,  and^that  she  bUU  owed  said  aasocla- 
tton,  except  what  she  had  paid  oa  the  dues, 
etc..  and  owed  the  Union  Manufacturing  Com- 
pany, a  corporation,  for  materials  for  the 
improvements,  and  denied  all  fraud  and 
knowledge  of  fraud,  and  averred  that  the 
amount  due  the  Union  Manufacturing  Com- 
pany was  agreed  to  be  paid  In  payments  of 
$10  per  month.  At  the  December  rules,  1896, 
the  Union  Manufacturing  Company  filed  Its 
bill  to  enforce  its  mechanic's  lien  against  said 
property  for  materials  furnished,  claiming  a 
balance  of  $201.20.  and  making  the  parties 
to  the  suit  of  Boot-Tea-Na-Herb  Company 
parties  defendants,  and  exhibiting  its  state- 
ment and  account  of  its  said  lien;  alleging 
that  It  furnished  the  materials  charged  for 
for  the  improvements  put  npon  said  property; 
that,  at  the  time  It  so  furnished  the  mat«lals 
for  which  It  has  Its  Hen,  It  had  no  intimation 
that  there  was  sny  such  claim  as  that  set  up 
by  the  plaintiff  in  the  other  suit;  and  that. 
If  the  Root-Tea-Na-Herb  Company  should  suc- 
ceed In  setting  aside  the  conveyance  as  to  its 
claim,  the  said  mechanic's  lien  should  be  flrst 
paid.  On  the  18th  of  March,  1897,  Samuel 
y.  Woods,  by  leave  of  court,  filed  his  peti- 
tion praying  to  be  made  a  party  plaintiff  In 
case  of  Root-Tea-Na-Herb  Company,  and 
making  all  the  parties  to  said  suit,  named  in 
the  caption  of  his  petition,  parties  thereto; 
setting  up  a  judgment  recovered  In  the  circuit 
court  of  Barbour  county  on  the  4th  of  April, 
1894,  against  R.  F.  Rlghtmire.  tor  $130.03, 
with  Interest  Ooin  that  date  and  coMa,  18.75, 
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;kliig  the  said  deed  of  October  fi, 
n  CanfieldB  to  Emma  Rlghtihlre,  ai 
t  and  Told  as  to  fats  said  Jndpnent, 
)f  the  fact  tfaat  said  pn^ertr  was 
1  and  paid  for  by  said  R.  F.  StKfat- 
I.  for  the  purpose  of  hindering,  de- 
id  detraodlng  his  creditors  (espedal- 
ner),  be  bad  procured  the  deed  for 
lerty  to  be  made  to  hla  wife,  said 
.  Rlgbtmire.  and  alleging  that  tbe 
3  of  January  14, 1885,  to  secure  aald 
and  loan  association  (the  said  R.  F. 
3  being  then  insolvent)  operated,  by 
section  2,  c  74,  Code,  as  a  security 
e  creditors  of  said  R.  F,  Rlghtmlre, 
perty  therein  conveyed  was  his  prop- 
If  said  deed  of  the  Canflelds  was 
binder,  delay,  and  defraud  petition- 
ther  creditors  of  said  R.  F.  Right 
or  existing  liens,  like  the  lien  of 
;  attached,  and  are  so  chargeable 
ipon  a  Judicial  ascertainment  and 
:  of  the  tact;  prayed  to  be  admitted 
lalntlff  in  said  cause,  and  made  the 
rges  and  objections  of  fraud  In  re- 
sald  deed  dated  October  6,  IS&i,  a 
lis  petition,  and  that  the  pleadings 
fs  therein.  In  so  far  as  applicable, 
read  and  considered  on  the  hearing 
titlon;  that  his  Judgment  be  decreed 
first  Hen  upon  said  property,  as  the 
of  R.  F.  Rlghtmlre;  that  said  deed 
ir  B,  1894,  be  held  to  be  void  as  to 
assailing  the  same,  and  charged 
payment  of  such  creditors  according 
reactive  rights  and  equities,  and, 
to  do  BO,  that  said  trust  debt  might 
!y  paid,  only,  as  provided  for  un- 
lectlon  2;  that  the  cause  be  referred 
mlBSlonar,  etc.,  and  that  the  parties 
the  caption  be  made  parties  defend- 
;  process  Issue,  etc;,  and  for  general 
al  relief.  And  the  defendants  nam- 
!d  petition  appeared  and  demurred 
>etltIon.  in  which  petitioner  Joined, 
rounds  being  assigned,  the  demurrer 
ruled,,  and  the  defendants,  and  each 
waived  their  right  to  answer  or  fur- 
d  to  said  petition.  The  cause  was 
an  to  be  heard  upon  the  bill  taken 
assed  as  to  B.  F.  Rlghtmlre,  the 
answer  of  E.  V.  Rlghtmlre,  general 
n  thereto,  etc.,  upon  depositions  of 
I,  and  upon  said  petition;  and  the 
3  of  opinion,  and  so  decreed,  that 
from  N.  B.  Canfleld  to  B.  V.  Right- 
October  6,  18W,  was  taken  In  the 
B.  V.  Rlghtmlre  for  the  purpose  of 
;,  delaying,  and  defrauding  plaintiff 
tloner  Woods  In  the  collection  of 
ts,  and  set  the  same  aside,  and  de- 
it  the  land  conveyed  thereby  was 
be  sold  to  satisfy  said  debts,  and  re- 
e  cause  to  a  commissioner,  to  ascer- 
condltlon  of  the  title  to  said  pn^r- 
tie  liens  thereon,  their  amounts  and 
,  and  to  whom  owing,  giving  to  the 
It  doe  tbe  WoihlngUm  Balldliig  ft 


Loan  Association  Its  proper  priority.  Just  as 
though  the  said  deed  of  October  6th  had  not 
been  set  aside  as  to  plaintiff's  debt,  but  sub- 
ject to  the  opinion  of  the  court  to  be  there- 
after rendered  upon  the  qnestl(m  of  law  and 
fact  raised  In  respect  thereto  in  the  allega- 
tions of  said  petition,  and  to  report  the  an- 
nual rental  value  of  said  property,  and  any 
other  pertinent  matter,  etc.  On  the  19tta  day 
of  June,  1897,  the  Washington  Building  & 
Iioan  Assodatloa  tendered  Its  answer,  show- 
ing amount  due  on  its  debt  on  12th  June, 
1887,  to  be  $428.65;  that  Its  deed  of  trust  Is 
tb»  first  lien  on  said  pn^rty;  that.  In  case 
the  deed  of  October  6th  should  be  held  to  be 
fraudulent,  Woods'  lien  would  be  fourth  In 
priority;  denying  the  fraudulency  of  said 
deed,  and  insisting  that.  If  tbe  property 
should  be  sold,  It  must  be  sold  subject  to  the 
deed  of  trust  of  respondent,  on  the  terms  set 
forth  In  the  deed  of  trust  The  suits  of 
Root-Tea-Na-Herb  Company  and  of  Union 
Manufacturing  Company  against  Rlghtmlres 
and  others  were  consolidated.  The  commis- 
sioner filed  his  report  Emma  Y.  Rlghtmlre 
excepted  to  the  original  report  and  asked  that 
tbe  alternate  report  made  at  her  Instance  be 
affirmed,  allowing  to  her  the  sum  of  ^.10 
paid  by  her  to  the  building  and  loan  assocla- 
tlott,  which  should  be  second  In  priority  to 
the  Hen  of  the  association,  and  $75  paid  by 
her  on  the  mechanic's  lien,  which  should  have 
the  same  priority  as  the  original  mecbanic'e 
lien.  The  Washington  Building  &  Loan  As- 
sociation excepted  to  the  report  because  It 
says  the  evidence  shows  clearly  that  there 
was  due  It  on  Its  claim  $428.65  as  of  June 
12,  1897,  while  tbe  commissioner  allowed  a 
less  amount  And  S.  V.  Woods  excepted  be- 
cause he  was  not  given  his  proper  priority; 
that  the  deed  of  October  6,  1894,  to  Emma 
V.  Rightmire  being  set  aside  restored  tbe 
property  to  R.  F.  Rlghtmlre,  when  his  Judg- 
ment would  take  precedence  over  tbe  trust 
deed,  over  the  Root-Tea-Na-Herb  Company's 
Judgment  and  over  the  mechanic's  lien  debt 
reported  as  to  tbe  lots,  but  not  as  against 
the  building  constructed  on  the  lots. 

The  cause  was  finally  heard  on  the  4th 
day  of  December,  1897.  Tbe  court  overruled 
all  the  exceptions  to  the  report  oi  the  com- 
missioner, and  confirmed  tbe  report,  and  as- 
certained the  first  lien  to  be  that  of  the* 
Washington  Building  &  Loan  Association, 
for  $424.71;  the  second  Hen,  a  balance  of 
$190.73  due  on  the  mechanic's  lien  of  the  Un- 
ion Manufacturing  Company;  tbe  third,  the 
Judgment  of  Root-Tea-Na-Herb  Company  for 
$495.17;  and  the  fourth  Hen,  the  Judgment  of 
Samuel  V.  Woods  for  $158.76;  with  Interest 
on  each  of  said  sums  from  June  12,  1897,— 
and  decreed  the  sale  of  the  property  to  sat- 
isfy the  same.  If  not  paid  within  30  days 
from  date  of  tbe  decree. 

Defendant  Emma  Y,  Rlghtmlre  apjiealed 
from  said  decree,  assigning  several  errors: 
First  that  tbe  court  erred  In  considering  Ex- 
lilbU  J  with  the  bin  of  Boot-Tea-Na-Herb 
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CompaDy,  Ijecause  the  same  was  not  a  proper 
paper  Cor  consideration  of  tlie  court  In  as- 
certaining the  solvency  or  insolvency  of  tlie 
defendant  R.  F.  Riglitmlre.  Tills  paper  was 
simply  tlie  alleged  report  of  the  Bradstreet 
Commercial  Agency  touching  the  commer- 
cial standing  of  the  said  defendant  R.  F. 
Rlghtmlre.  dated  Cleveland,  Octoher  16,  1883, 
made  an  exhibit  with  plaintiff's  bill.  There 
was  no  exception  to  the  consideration  of  it, 
and  I  am  unable  to  see  how  it  could,  In  any 
event,  have  influenced  the  mind  of  the  court 
prejudicially  to  the  rights  or  interests  of  the 
appellant. 

The  second,  third,  and  fourth  assignments 
all  refer  to  the  petition  of  Samuel  V.  Woods: 
First,  that  it  was  error  to  permit  the  petition 
to  be  filed  without  process  against  the  prin- 
cipal defendant,  R.  F.  Rlghtmire;  second,  in 
not  remanding  the  same  to  mles  as  to  said 
defendant,  as  he  was  never  represented  by 
counsel  In  the  case,  as  shown  by  the  rec- 
ord, and  never  had  a  day  to  answer  the  al- 
legations of  said  petition;  and,  third,  In 
decreeing  the  debt  due  to  petitioner.  Woods, 
without  first  giving  said  R.  F.  Rlghtmire  a 
time  to  appear,  and  a  day  to  answer  the 
allegations  of  the  petition.  The  record 
Bh6w8  that  on  the  day  the  petition  was  filed, 
praying  "for  process  against  the  defendants 
named  therein,  and  thereupon  the  said  de- 
fendants, by  their  counsel,  W.  B.  Maxwell 
and  Llppcomb  &  Lipscomb,  appeared  and  de- 
murred thereto,  and  this  petitioner  joined  in 
said  demurrer,  and,  no  grounds  being  as- 
signed in  support  thereof,  the  same  Is  over- 
ruled; and  thereupon  the  said  defendants, 
and  each  of  them,  waived  their  right  now 
to  answer,  or  further  plead  to  said  petition," 
etc.  This  petition  distinctly  makes  R.  F. 
Rlghtmire  a  defendant  thereto,  and  "the  de- 
fendants named  therein  appeared  by  coun- 
sel" and  demurred,  and  they,  and  each  of 
them,  waived  their  right  to  answer  or  far- 
ther plead  to  said  petition.  The  object  of 
process  is  to  secure  the  appearance  of  the 
defendants  In  court.  When  that  is  done  by 
general  appearance,  the  function  of  the  pro- 
cess Is  accomplished;  and.  unless  there  is 
some  ruling  of  the  court  touching  the  valid- 
ity of  the  process  or  return  of  service,  the 
same  Is  not  made  or  considered  a  part  of  the 
record.  A  defendant  cannot  voluntarily  ap- 
pear and  demur  to  a  petition,  and  waive  his 
right  to  further  plead  or  answer  thereto,  and 
then  take  advantage  of  the  fact  that  no 
process  Issued  against  him. 

The  fifth  assignment  Is  that  "the  court 
erred  in  setting  aside  the  deed  of  N.  B.  Can- 
field  to  E.  V.  Rlghtmire.  dated  October  5, 
18M,  as  fraudulent  and  void  as  to  the  cred- 
itors assailing  It."  "In  case  of  a  purchase  by 
a  wife  during  coverture,  the  burden  Is  upon 
her  to  prove  distinctly  that  she  paid  for  the 
thing  purchased  with  funds  not  furnished 
by  her  husband.  Evidence  that  she  pur- 
chased amounts  to  nothing  unless  It  Is  ac- 
companied by  clear  and  full  proof  that  she 


paid  for  It  with  her  own  separate  funds.  In 
the  absence  of  such  proof,  the  presumption 
Is  that  her  husband  furnished  the  means  of 
imyment."  Rose  v.  Brown,  11  W.  Va.  122; 
Heraog  v.  Weiler,  21  W.  Va.  199;  McMas- 
ters  T.  Edgar,  22  W.  Va.  873;  Stockdale  v. 
Harris,  23  Wi  Va.  490;  Seitz  v.  Mitchell,  94 
U.  S.  580,  24  L.  Ed.  179;  Hutchinson's  Ks'x 
T.  Boltz,  36  W.  Va.  754,  14  S.  E.  2ffl;  Brooks 
T.  Applegate,  37  W.  Va.  373,  16  S.  E.  5S5.  It 
does  not  appear  that  Emma  V.  Rlghtmire 
had  any  seiwtrate  estate.  AU  that  she  paid 
on  account  of  the  property  was  a  part  of 
what  she  borrowed  from  the  building  and 
loan  association,  the  team  of  horses  she  got 
from  her  husband,  and  some  little  help  she 
got  from  her  sons,  who  worked  in  the  tan- 
nery; and,  in  accounting  for  the  disburse- 
ment of  the  money  she  borrowed  from  the 
loan  association,  in  her  testimony  she  says: 
"I  paid  to  different  parties,— Mr.  Currence, 
Mr.  Gibson;  and  I  paid  some  money  back 
to  my  husband,  I  owed  him."  How  much 
she  paid  her  husband,  or  for  what  she  owed 
htm,— whether  for  the  team  of  horses,  or 
money  advanced  by  him  on  the  property,  or 
for  other  purposes,— <loe8  not  appear.  In  her 
examination  In  chief,  when  asked  to  "state 
how  you  purchased  the  property  in  contro- 
Tersy,  and  whether  or  not  any  of  the  money 
or  property  of  R.  F.  Rlghtmire  has  gone  into 
said  propeity,"  she  answered:  "I  bought  the 
property  of  N.  E.  Canfield,  and  I  procured  a 
loan  from  the  Washington  National  Build- 
ing &  Loan  Association.  I  kept  the  dues 
paid  to  said  loan  association,  with  my  own 
money.  N'one  of  B.  F.  Rlghtmlre's  money  or 
property  has  ever  gone  Into  this  proi>erty." 
This  is  her  whole  testimony  In  chief.  The 
court  did  not  err  in  setting  aside  said  deed 
of  October  5,  1884,  from  N.  B.  Oanfleld  to 
E.  V.  Rlghtmire,  as  to  plalntUTa  and  peti- 
tioner's claims. 

The  sixth  assignment  is  "that  the  court 
erred  In  decreeing  the  mechanic's  lien  of  the 
Union  Manufacturing  Company,  held  by  as- 
signment by  Ruth  M.  Ryder  at  the  date  of 
final  order,  to  be  a  lien  upon  the  house  and 
lot  of  E.  V.  BIghtinire,  because  the  account 
filed  with  said  lien  was  never  sworn  to  by 
any  person  for  said  corporation";  and.  as  to 
this  assignment,  cotmsel  for  plalntUF  Root- 
Tea-Na-Herb  Company  says  there  Is  some 
confusion  as  to  whether  or  not  there  has 
been  a  compliance  with  the  statute  as  to  ver- 
ifying the  account  claimed  to  be  a  mechan- 
ic's lien,  hut  thinks  "the  court  will  probably 
conclude  that  the  afildavlt  shown  was  suffi- 
cient. However,  there  Is  a  fatal  defect  In 
this  mechanic's  lien,  to  wit,  It  Is  not  shown 
on  the  face  of  the  lien,  or  in  the  bill  of  the 
Union  Manufacturing  Company,  or  any- 
where in  the  cause,  that  the  claimant  of  the 
lien  ever  filed  an  account,  verified  by  affida- 
vit, with*Mrs.  Rlghtmire,  within  35  days  aft- 
er furulsiilng  the  material,  as  required  by 
statute,  and  for  that  reason  the  lien  ceased 
to  exist  And  this  appellee  now  assigns  said 
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'«Tor,  and  wbidi  li  eormd  by  0ie  last  ck- 

«eptlon  of  Hr.  Woods,  Code  1891,  c.  76, 1  S." 
As  to  appellant's  said  assignment,  the  Un- 
ion UaDufactnrli^  Company  began,  Novem- 
ber 20,  18U6,  (urnlidibig  matwlal  under  con- 
tract made  directly  wftb  E.  V.  Blghtmlre, 
the  owner  of  tbe  property,  and  cratlnned  un- 
til Marcb  21, 1806^  wben  It  ceased  to  furnlsb 
uie  Bsme.  On  tbe  IStb  day  of  May,  1886,  J. 
H.  Ryder,  manager  of  said  company,  filed 
wltb  the  clerk  of  tbe  county  court  of  Tucker 
•coun^  sucb  statement  and  account  under  bis 
-oatb  as  Is  required  by  sectloD  4,  e.  76,  Code, 
glTlng  In  saJd  statement  a  sufficient  descrip- 
tion of  tbe  property  to  be  charged  wltb  tbe 
Hen,  and  the  owner's  name^  and  seems  to 
bare  In  an  respects  compiled  wltb  the  stat- 
ute. As  to  the  appellee's  as^gnment,  the 
jnaterlal  having  been  fnnUstaed  to  tbe  owner 
under  a  contrsct  made  directly  with  the 
•owner,  is  not  affected  by  section  8,  but  tbe 
11m  is  created  and  completed  under  secttons 
2  and  4,  and  was  properly  filed  wltiiln  tbe 
time  requfred  by  section  4. 

Assignments  7,  8,  and  9  refer  to  tbe  ez- 
■ceptlons  of  aiqpeUant  to  tbe  commlssloner'B 
report  AnE>^lant  acepts  to  the  cfHumlsslon- 
-ce'b  repral,  but  points  out  no  mm  In  the  re- 
port ezc^t  by  Inference^  In  claiming  that 
she  oui^t  to  be  allowed  tbe  payments  made, 
aggr^tlng  $89.10,  <m  account  of  tiie  loan 
from  tbe  building  and  loan  association,  and 
f7&  on  account  of  tbe  medtianlc's  lien  of  the 
Union  Mannfkctnrlng  Oompany,  and  subro- 
gated to  the  rights  of  such  dedltors.  The 
4eed  was  set  adde  only  as  to  the  debts  of 
Idalntlff  and  petitioner,  and  the  payments 
made  by  her,  for  whldi  sbe  dlalms  tbe  rlg^t 
-of  substitutliMi.  wra«  upon  her  own  debts, 
made  and  created  by  herself  In  the  purchase 
■and  Improvement  of  said  property,  and  she 
will  have  the  ben^t  at  sucb  payments.  Pe- 
titioner, Woods,  instsls  that,  S.  F.  Bigbt- 
mire  being  Insolvent  when  the  property  was 
purchased,  and  tbe  property  being  his,  the 
dee<l  of  trust  ^v«i  to  secure  tbe  building  and 
loan  association  operated  to  create  a  lien, 
as  of  that  i^lority  and  date,  for  the  ratable 
benefit  of  all  his  then  existing  creditors,  and 
in  support  of  this  proposition  cites  Refining 
Co.  V.  Qulnn,  38  W.  Va.  638,  20  S.  B.  676,  and 
Kurner  v.  O'Nell.  89  W.  Va.  515,  20  8.  E.  589. 
"These  aathorlties  cannot  apply,  as  against 
the  claim  of  the  Washington  National  Balld- 
tng  A  Loan  Association,  because  it  stands 
In  roladon  of  purchaser  of  the  property  from 
Mrs.  B.  V.  Rlgbtmlre,  who  held  tbe  legal 
title,  and  there  is  no  ali^tlon  In  any  of  the 
pleadings,  nor  does  it  otherwise  appear  in 
tbe  record,  that  It  had  notice  either  of  any 
rights  of  B.  F.  Rlgbtmlre  In  said  property, 
or  of  the  claims  of  either  plaintiff  or  peti- 
tioner. Neither  of  their  judgments  had  been 
recorded,  and  there  is  nothing  In  the  record 
to  show  that  the  boaa  fides  of  said  deed  of 
trust  was  in  any  way  qnestloned  by  any  one. 
"Under  our  statute  against  fraudulent  con- 
TBTancea,  eta  <Code  18^  c  74),  a  bona  fide 


puTcbaser  for  vahiable  eonsMevatiim,  ^o  bad 
no  notice  of  Um  fraudulent  intent  of  bis  im- 
mediate grantOT,  ot  of  the  fraud  rendering 
void  tbe  title  of  such  grantor,  Is  protected." 
Bump,  Fraud.  Conv.  i|  3M,  497,  499;  Black- 
shlro  v.  FetUt,  S5  W.  Ta.  647,  14  S.  B.  133; 
Goshorn's  Ez'r  v.  Snodgrass,  17  W.  Ya.  717. 
It  is  claimed  by  tbe  trust  creditor,  the  builds 
Ing  and  loan  association,  that  Its  trust  deed 
Is  the  first  Uen  upon  tbe  i^operty,  and  that 
in  case  the  deed  of  October  Bth  from  N.  B. 
Outfield  to  Mrs.  Rlgbtmlre  be  set  ulde  as  to 
tbe  creditors  of  R.  F.  RIghtmlro.  and  the 
property  be  directed  to  be  sold.  It  should  be 
sold  subject  to  the  deed  of  trust  The  debt 
secured  by  the  deed  of  trust  und  evidenced 
by  bond,  was  not  yet  due,  and  was  payable 
In  Installments  in  tbe  future.  Tbe  debt  was 
contracted  and  tbe  trust  executed  in  good 
fiUth,  the  payments  had  beesa  kept  paid  up 
according  to  tbe  contract  and  It  was  error 
to  decree  ssle  for  the  whole  amount  yet  un- 
paid, and  stni  not  due.  "Where  the  owner 
of  real  estate  has  executed  a  valid  deed  of 
trust  upon  the  same  to  secure  the  payment 
of  a  loan  (which  is  evidenced  by  note  or 
boncO  contracted  to  be  paid  In  Inst^ments, 
wbldi  have  not  yet  matm^d,  wben  a  cred- 
itor obtains  a  judgment  against  the  granti^ 
in  said  trust  deed,  and  proceeds  to  enforce 
Us  Judgment  Uen  In  equity,  he  can  only  sub- 
ject the  equity  of  redemption;  and  tbe  court 
has  no  power  to  change  the  terms  and  condi- 
tions of  the  deed  of  trust  as  to  the  ma- 
turity of  the  loan  thereby  secured."  Wise 
V.  Taylor,  U  W.  Va.  402,  20  S.  B.  1003.  As 
to  the  exception  of  tbe  building  and  loan  as- 
sociation to  tbe  report  of  the  commissioner, 
where  It  is  claimed  that  the  blalmant  proved 
a  balance  of  $128.65  yet  mipald.  while  the 
commissioner  allowed  a  less  amount  the  fact 
Is  that  the  record  shows  that  the  commis- 
sioner allowed  a  greater  unount  vis.  H34.71, 
while  tbe  court  decreed  tbe  sum  of  9424J1, 
or  $3.94  less  than  claimed,  while  the  com- 
missioner allowed  f6.06  more  than  daimed. 
As  the  court  did  not  directly  pass  npon  the 
exception,  and  it  is  a  mere  matter  of  calcu- 
lation. It  is  left  open  for  the  drcult  court  to 
act  up<Hi  it.  The  first  lien  upon  the  property 
Is  the  trust  deed  ot  tbe  said  building  and 
loan  association,  which-  Is  not  yet  due  and 
payable;  the  sectmd.  the  mechanic's  lien; 
the  third,  tbe  judgment  of  petitioner.  Woods 
(being  a  judgment  many  months  prior  to  tbe 
judgment  of  plaintiff);  and  the  fourth  Is 
plaintiff's  judgment  For  the  reasons  herein 
given,  said  decree  of  March  18,  1897,  Is  af- 
firmed, except  as  to  that  part  of  the  decree 
which  holds  that  the  land  embraced  in  the 
deed  mentioned  Is  liable  to  be  sold  to  satis- 
fy said  debts,  without  qualification,  but  the 
same  Is  so  modified  as  to  hold  that  the  said 
land  is  liable  to  be  sold  subject  to  the  trust 
deed  of  said  building  and  loan  association; 
and  tbe  decree  of  December  4,  1897,  Is  re- 
versed and  set  aside,  and  the  cause  remand- 
ed to  the  drcult  comrt  of  Tucker  county. 
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with  directions  to  enter  a  decree  of  lale  of 
tlie  said  property  in  accordanee  with  the 
prlBclldet  bereln  stated. 


BASB  et  «1.  r.  FORBES  et  sL 
CSnpremft  Ootirt  of  Appealn  of  West  Yiri^nla. 

June  12,  1900.) 
WILIA-CONSTRUCTION— '  'HEIRS. " 

1.  It  is  an  ancient  rule  of  coDBtruction  that 
the  heir  is  not  to  be  disinherited  without  an 
express  devise  or  by  neceseary  implication; 
such  implication  importing,  not  natural  neces- 
aity,  but  so  strong  a  probability  that  an  inten- 
tion to  the  contrary  cannot  be  supposed. 

2.  The  word  "hdrs"  is  a  legal  term  having 
a  definite  meaning,  and  expresses,  the  relation 
of  peraons  to  a  deceased  ancestor,  and  not  a 
living,  according  to  the  maxim,  **Neino  est 
heereB  vireotis." 

3.  It  Is  a  rule  In  the  interpretation  of  wills 
that  the  testator  is  presumed  to  nse  technical 
words  in  their  strict  technical  sense,  unless 
there  is  something  in  the  context  indicating 
that  be  has  used  tbem  in  a  different  sense. 

4.  A  testator  devises  his  real  estate  to  his 
wife  during  ber  life,  and  adds,  "At  the  deatb 
of  my  wife  ali  the  property  to  go  to  my  daugh- 
ter, Isabella  Mathews  Baer,  for  the  benefit  of 
ber  heii-a."  The  daughter,  surviving  the  life 
tenant,  takes  the  property  in  fee  simple  onder 
the  will. 

i:$yllabns  by  the  GonrU 

Appeal  from  cbcnlt  court.  Mnrglmll  eoon- 
ty;  Joseph  P.  Panll,  Judge. 

Suit  by  James  U.  Baer  and  others,  by  tbelr 
next  friend,  against  HwnTilhiil  Forbee  and 
others.  Decree  for  defendants,  snd  plain- 
tiffs appeal.  Affirmed. 

RUey  A  Rlts,  for  appeUautB.  OaldweU  * 
Caldwell  and  J.  Howard  Holt,  for  appellees. 

McWHORTER,  P.  James  Mathews  made 
the  following  will:  **Belng  In  feeble  health, 
but  sound  in  mind,  I  do  hereby  bequeath  to 
my  wife,  Nancy  Mathews,  the  following  de- 
squibed  property,  vis.:  Lot  No.  4.  North  Wheel- 
ing, McClure'B  addition,  on  which  Is  one  two- 
story  brick,  house  containing  seven  rooms; 
lot  No.  6,  same  addition,  upon  which  is  two- 
story  frame  house;  lot  No.  6,  same  addition, 
upon  which  is  two-story  frame  house;  like- 
wise a  farm  in  Webster  township,  Marshall 
Co.,  West  Va.,  containing  two  hundred  and 
fifty  acres,  more  or  less.  My  wife,  Nancy,  to 
be  full  heir  to  this  proper^  during  her  life, 
and  to  have  full  control  of  the  income  arising 
therefrom.  I  likewise  authorize  her  to  sell 
sufficient  amount  of  said  property  to  pay  any 
debts  I  may  now  owe.  At  the  death  of  my 
wife  all  the  property  to  go  to  my  daughter, 
Isabella  Mathews  Baer,  for  the  benefit  of 
her  helra  I  declare  this  to  be  my  last  will 
and  testament,"— which  was  duly  probated 
la  the  <^ce  of  the  recorder  of  the  county  of 
Marshall  on  the  20th  day  of  September,  ISTL 
Mathews  left  survlTlng  him  his  wife,  Nancy, 
and  his  daughter,  Isabella,  then  the  wife  of 
John  Baer,  and  the  mother  of  three  children. 
She  afterwards  Intermarried  wit  )  H.  F.  Sin- 
clair, by  whom  she  had  two  children.  Nancy. 


on  the  15th  of  June,  1874,  oonreyed  the  tract 
of  250  acres  to  said  Isabella,  who  In  Sep- 
tember of  the  same  year  conyeyed  the  same 
to  Luke  McDermott,  who  exejut  d  a  deed  of 
trust  conveying  the  same  to  Henry  M.  Bus- 
sell,  trustee,  to  secure  a  1ar:e  part  of  the 
purchase  money  to  said  Isabella.  Said  trus- 
tee sold  the  same  under  th>  djcd  of  trust, 
which  was  purchased  by  Hinnibal  Forbes, 
and  conveyed  to  him  by  said  trustee.  On  the 
2d  day  of  March,  1874,  said  Nancy,  In  her 
own  right  and  as  executrix  of  James  Math- 
ews and  Isabella,  conveyed  the  said  Wheeling 
property,  lots  4,  ti,  and  6,  to  Christian  Gleas- 
ner.  In  consideration  of  94,300.  The  children 
of  Isabella,  James  Mathews  Bier,  Anna  M. 
Baer,  and  Amelia  Baer  Jay,  and  Joseph  Hen- 
ry Sinclair  and  Frank  Sinclal:-,  Infants,  by 
their  next  friend,  John  R.  Loomls,  filed  their 
bill  in  the  circuit  court  of  Marshall  county 
against  Hannibal  Forbes,  Luke  McDermott, 
Christian  Oleasner.  and  Isabella  Sinclair, 
claiming  the  sole  right  to  said  property  un- 
der the  will  of  their  grandfather  James  Math- 
ews; that  said  Isabelhi  was  slmi  ly  a  trustee 
under  said  will  for  the  benefit  of  the  plaln- 
tlffs;  that  by  the  deeds  she  executed  she 
conveyed  no  Interest  whatever  In  the  proper- 
ty to  said  McDermott  and  Oleasner,  and  that 
by  said  pret«ided  deeds  and  conveyances, 
and  delivering  possession  and  control  of  said 
property  to  defendants  Forbes,  McDermott, 
and  Oleasner,  said  Tsnb.Ua  violated  and  abus- 
ed her  trust;  and  that  since  the  death  of 
Nancy  Mathews  she  has  still  allowed  said 
defendants  to  keep  and  hold  th%  possession 
of  said  property,  and  rents,  Issues,  and  prof- 
its thereof,  anti  ebe  has  not  In  any  manner 
accounted,  to  plaintiffs,  or  any  of  them,  for 
such  rents,  Issues,  and  profits,  and  that  she 
should  be  required  to  account  for  the  same 
since  the  death  of  hir  mother,  Nancy;  and 
that  the  pretended  deeds  executed  by  her  to 
said  defendants  Bh(  uld  b.^  s  t  aside  and  held 
for  naught;  and  that  said  trustee  Isabella 
should  be  removed  or  required  to  properly 
execute  ber  trust  under  the  provisions  of'  the 
said  will;  and  tha^  under  the  tacts  and  cir- 
cumstances set  out  In  the  bill,  said  will 
should  be  Interpreted  and  construed  defining 
the  rights  and  interests  of  plaintiffs,  and 
each  of  them.  In  and  to  the  property  devised; 
and  prayed  for  relief  according  to  the  allega- 
tions of  the  bill,  and  for  general  relief.  On 
the  12th  of  March,  1888,  the  defendants 
Forbes  and  McDermott  filed  their  demurrer, 
and  defendant  Oleasner  filed  his  demurrer 
and  answer,  In  which  demurrers  plaintiffs 
joined,  and  tibe  same  were  argued,  and  the 
court  took  time  to  consider  of  said  demui^ 
rers;  and  on  the  14th  day  of  June,  1898, 
the  court,  having  maturely  considered  the 
same,  sustained  said  demurrers,  and,  the 
plaintiffs  not  desiring  to  further  amend  their 
bill,  the  same  was  dismissed,  and  Judgment 
for  defendants'  costs.  The  plalntifTs  a[^>eaL 
and  say  the  court  erred  la  holding  that  plain- 
tiffs hare  no  interest  In  the  property  of 
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Mathews  under  Ub  said  vUl,  and  their 

mid  not  have  been  dlsmlBsed. 
qaestlon  Is  aa  to  the  Intention  of  the 
r  in  the  use  of  the  words,  "At  the 
Df  my  wife  all  the  property  to  go  to 
ughter,  Isabella  Mathews  Baer,  for 
ueflt  of  her  heirs,"  It  Is  earnestly 
led  by  appellants  that  Isabella,  their 
,  took  nothing  cnder  the  will  for  her- 
jt  that  she  Is  simply  a  trostee.  hold- 
>ly  and  only  for  th^r  benefit.  It  most 
le  In  mind  that  Isabella  was  the  only 
he  sole  heir  at  law,  of  her  father.  If 
nts'  contention  Is  correct,  then  the 
lid,  the  sole  heir  at  law,  Is  disinherited 

will  of  her  father.  "It  Is  an  ancient 
construction  that  the  heir  is  not  to  be 
rited  without  an  express  devise  or  by 
ry  Implication;  such  Implication  Im- 
,  not  natural  necessity,  but  so  strong 
ability  that  an  Intention  to  the  con- 
mnnot  be  supposed."   Beach,  Wills, 

Jarm.  Willa,  i  326;  28  Am.  &  Eng. 
iw,  352;  Bender  t.  Dletrlck,  7  Watts 
rr.  In  Graham  t.  Graham,  28  W.  Va. 
m  held  (SyL,  polnta  1,  2):  "The  heir 
t  be  disinherited  unless  it  be  done  by 
I  terms  of  the  will,  or  by  necessary 
tlou;"  and,  "the  heir  being  favored 

there  should  be  no  strained  constmc- 
work  a  disherison  when  the  words  of 
1  are  ambiguous." 

Llants  Insist  that  no  estate  passed  by 
iguage  of  the  will  to  the  daughter, 
1,  but  that  she  was  named  as  a 
to  hold  the  legal  title  to  the  property 

benefit  of  her  children.  What  was 
mtlon  of  the  testator  In  the  disposition 
property  Is  the  first  matter 'to  ascer- 
id  then,  aa  stated  In  Ewlng  v.  Winters, 
ra.  28, 11  8.  E.  718,  "we  are  to  inquire 
r  that  Intention  can  be  effectuated 
:  violating  or  Infringing  upon  any 
ttled  and  Inexorable  rule  of  construc- 
retofore  recognized  and  established." 
fs  In  their  bill  allege  "that  at  the 
Id  will  was  executed,  and  long  before, 
■M  the  time  of  his  death,  the  said  John 
be  first  husband  of  the  defendant  Is- 
Sinclair,  drank  to'  excess,  and  was 
1  and  careless  In  the  management  of 
nclal  Btralra,  and  in  fact  would  spend 
money  he  was  able  to  produce  from 
ult  of  his  labors  or  from  others;  and 
e  said  James  Mathews,  the  testator, 
rare  and  knew,  at  the  time  of  the  ei- 

of  said  wUI.  of  the  habits  of  said 
aer,  and  his  disposition  to  spend  mon- 
1  knew  that  he  had  great  control  and 
«  over  hla  wife,  the  defendant  Isa> 
.  Baer,  now  SlncUtlr;  and  the  testator 
ew,  at  the  time  of  the  making  and  ex* 

of  said  will,  that  if  he  devise  his 
y  In  fep  tq  hfs  daughter,  or  dispose 

a  manner  in  which  she,  and  through 

said  John  Baer.  couW  get  control  of 
le,  that  he  wonld  have  expended  the 
Df  bla  estate  In  a  very  thort  time." 


If  these  facts  were  all  shown  to  be  tme:, 
the  tendency  would  be  not  to  Induce  the  tes- 
tator to  entirely  disinherit  his  only  child, 
who  had  been  bo  unfortunate  In  her  mar- 
riage, but  would  naturally  make  him  more  so- 
licitous for  her  welfare  in  making  disposition 
of  his  property.  If  the  testatw'B  purpose  had 
been  to  guard  against  his  reckless,  drunken 
son-in-law,  instead  of  placing  the  property 
In  the  hands  of  his  daughter  aa  trustee  with- 
out bond  or  security,  where  the  husband 
could  have  managed  it  without  let  or  hin- 
drance. If  he  had  the  Infiuence  over  his  wife 
as  claimed,  he  would  have  placed  it  in  the 
hands  of  some  ratable  person,  who  could 
not  be  Influenced  by  him. 

But  to  what  extent  can  we  consider  these 
facts  and  circumstances.  If  they  exist?  In 
Barber  v.  Bailroad  Oo„  160  U.  S.  83,  17  Sup. 
Ot  488,  41  L.  Ed.  826,  at  page  109,  166  U.  S., 
page  4^,  17  Sup.  Ct,  and  page  936,  41  L.  Ed., 
Justice  Gray  in  the  opinion  of  the  court 
says:  "Evidence  of  extrinsic  circumstances, 
such  as  the  testator's  relation  to  persons,  or 
the  amount  and  condition  of  hla  estate,  may 
be  admitted  to  explain  ambiguities  of  de- 
scrlptliHi  in  the  will,  but  never  to  control  the 
construction  or  extent  of  devises  therein 
contained."  Couch  v.  Eastham,  29  W.  Va. 
784,  S  S.  B.  28;  Smith  v.  Bell,  6  Pet.  68,  8 
L.  Ed.  822.  It  Is  contended  by  appellants 
that  plaintiffs  took  under  the  will  at  the  date 
of  the  death  of  Nancy  Mathews,  the  life  ten- 
ant; "that  there  are  three  periods  at  which 
they  might  take,  namely,  at  the  death  of  the 
testator,  at  the  death  of  the  life  tenant,  the 
wife,  or  at  the  death  of  the  daughter;  but 
we  think  the  language  of  the  will  controls, 
and  that  is,  'At  the  death  of  my  wife  all  the 
property  to  go,'  etc.  Therefore  the  heirs  of 
the  daughter,  Isabella  M,  Baer,  are  her  chil- 
dren living  at  the  time  of  the  death  of  the 
life  tenant.  Nancy  Mathews;"  and  appellants 
cite  authorities  on  the  construction  of  the 
word  "heirs,"  and  the  application  of  the 
word  In  speaking  of  the  heirs  of  persons  liv- 
ing, to  sustain  the  right  of  plaintiffs  to  main- 
tain their  suit.  They  first  Invoke  the  case 
of  Held  V.  Stuart,  13  W.  Va.  838.  In  that 
case,  at  page  348,  Judge  Green  In  the  court's 
opinion  says:  "If,  the  devise  is  a  present 
one,  to  take  effect  immediately,  and  it  Is 
made  to  the  heirs  of  a  person  known  to  the 
testator  to  be  living,  It  is  reasonable  to  con- 
strue It  as  Intended  as  a  devise  to  the  chil. 
dren  or  heirs  apparent;  for  If  the  testator 
did  not  mean,  by  the  word  *helr8.'  heirs  ap- 
parent, then  his  devise  could  not  possibly 
take  effect  Immediately,  and  yet  this  Is  the 
expressed  purpose  of  the  testator.  But  this 
reasoning  has  no  application  when  the  de- 
vise to  the  heirs  is  not  preset  or  Immedi- 
ate, but  la  the  limitation  of  a  future  estate, 
after  some  preceding  estate.  There  it  no  ne- 
cessity to  construe  the  word  'heirs'  aa  mean- 
ing heirs  apparent  In  such  a  case  to  etfect 
the  expressed  purposes  of  the  testato.  The 
strict  legal  signification  may  in  sneb  eases 
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be  attached  to  the  word  IMn,*  and  jet  the 
purpoaea  expreaaed  by  the  testator  be  fnllr 
carried  out;  for  the  estate  devlaed  to  the 
beira  Is  not  Intended  to  vest,  or  come  Into 
poaaeaalon,  till  the  termination  of  some  pres- 
ent estate  created  by  the  aame  will,  and, 
giving  to  the  word  'belra'  Ita  naual  legal  alg- 
nlAcation,  the  teatator'a  will  la  not  as  In  the 
other  case,  necessarily  defeated;  for,  tiiovgh 
the  party  whose  heirs  are  given  such  future 
estate  be  living,  yet  he  may  die  before  the 
particular  estate  ends,  and  must  die  at  some 
time,  and  bis  hein  wUl  then  be  In  exist* 
ence  to  receive  tbe  future  estate  intended 
by  the  will  to  be  devised  to  them,  to  take 
elfect  at  a  future  time."  Also  tbe  case  of 
Stnart  v.  Stuart,  18  W.  Va.  675,  Is  dted,  also 
written  by  Judge  Green.  SyL,  point  2,  Is  as 
follows;  'The  rule  construing  the  word 
'heirs'  used  in  a  will  In  respect  to  living  per^ 
sons  as  merely  deslgnatlo  personarum  Is  lnap> 
plicable  to  a  devise  of  a  future  estate;  such 
constmctlon  not  being  neceaaary  In  order  to 
give  eSect  to  any  clearly-^zprosed  Intuition 
of  the  testator.  In  auch  case  the  word  ^heirs' 
has  Its  strict  I^al  meaning,  and  means  the 
parUes  wbo  would  on  the  deatii  of  the  pro- 
posttna  inherit  his  real  estate,  and  they  take 
the  real  estate  devised  in  the  same  pn^r- 
tlona  as  such  penons  would  aa  helra." 

This  was  not  In  any  case  a  devise  of  an 
Immediate  estate  In  possession  for  the  bene* 
flt  of  the  heirs  <xC  Isabella  Baer,  but  a  de- 
vise of  a  future  estiUe  to  her  helra,  limited 
upon  a  precediiw  estate  for  Ufe  in  Nancy 
Mathewa.  Therefore  the  word  "heirs"  must 
have  Ita  technical  meaning,  as  held  in  Gami»^ 
beU  V.  Bawdon,  IS  N.  Y.  41%  dted  by  appel- 
lants: 'The  role  constralng  tbe  vrord  'heirs' 
need  In  a  will  ta  respect  to  a  living  person 
as  mer^  deslgnatlo  personarum  Is  inapplica- 
ble to  tbe  devise  of  a  fntore  estate.  In 
such  caae  the  word  baa  its  strict  l^al  mean- 
ing, and  carries  the  inheritance,  unless  a  dif- 
ferent intention  appears  clearly  from  the 
context"  It  Is  further  said  In  Stnart  v.  Stn- 
art, Biqwa:  *^e  word  *heirs'  la  a  word  of 
w^-known  legal  idgniflcatlon,  and  when 
used  In  a  will  It  ought  to  be  given  this  strict 
legal  meaning,  unices  from  the  context  it 
clearly  appears  tiiat  It  was  used  by  the  tes- 
tator In  a  dUCerent  sens&  An  Instance 
where  tbe  courts  have  given  to  the  word 
*helrs'  another  meaning  than  Ita  strict  tedi- 
nlcal  and  well-known  meaning  la  where  a 
teatator  by  bla  will  makes  a  present  and  Im- 
mediate devise  to  the  belra  ot  a  pwson 
known  to  be  living,  or  where  tbe  devise  Is 
to  heirs  said  In  the  will  to  be  living.  In 
such  caae  It  la  apparent  that  the  word  *helra* 
most  mean  faeira  apparent  or  children,  and 
that  without  violating  Ihe  clear  Intention  of 
the  testator  It  cannot  be  eonstmed  aa  used 
in  ita  ordinary  legal  slgnlflcatlon;''  and  cit- 
ing James  Blchardson,  1  Vent  834,  Jonea, 
99,  8  Keb.  832;  Burchett  v.  Durdant  2  Vent 
Sll;  Goodrlght  v.  White,  W.  BL  1010;  Oamp- 


beU  V.  Bawdon,  IS  N.  Y.  416;  Conklin  t. 
Conklln,  8  Sandf.  Gh.  61.  In  Cushman  t. 
Horton,  69  N.  Y.  149  (SyL.  point  1):  -When 
the  word  'helra'  Is  used  In  a  will  to  point  oat 
legatees,  the  primary  legal  meaning  of  the 
word  will  be  given  it,  unless  the  context 
shows  the  testator  uaed  It  In  a  different 
sense;  the  qnestion  will  not  be  determined 
oa  mere  conjecture,*"  and  In  that  case  In  the 
opinion  It  Is  said:  "The  word  'heirs'  Is  a  legal 
term,  having  a  deOnlte  meaning,  and  express- 
es the  relation  of  persons  to  a  deceased  an- 
cestor, and  not  a  living,  according  to  the 
maxim,  'Nemo  eat  haerea  viventla.'  Its  pri- 
mary import  relates  to  the  succession  of  real 
property,"— clearly  recognizing  the  dlatinc- 
tlon  between  a  devise  to  a  living  peraon's 
heirs,  which  Is  to  take  effect  Immediately  on 
the  death  of  the  testator,  and  a  devise  <it  a 
future  Interest  aftw  a  previous  life  estiUe; 
and  Beld  v.  Stnart,  above  cited,  bolda  that 
In  the  lattw  case  the  word  "heirs'*  does  not 
mean  '^children,"  bnt  takea  Its  primary  tech- 
nical meaning.  1  OreenL  Cruise,  Beal  Piopb 
tit  16,  "Bemalnder,"  c  4,  |i  19,  2(K  In  Wal- 
lace V.  Minor,  86  Va.  560  (SyL*  point  2)  10  S. 
B.  428:  "The  wmrd  'heir'  baa  a  w^-known 
technical  meaning.  Tedmlcal  words  are  pri- 
aia  fade  to  be  takai  in  their  legal  sense,  un- 
less from  the  contents  ot  the  will  It  plainly 
appears  that  testator  intended  to  use  them 
In  a  different  s^se."  In  Allen  v.  Henderson, 
49  Pa.  St  888,  a  testator  gave  to  bis  "daugh- 
ter EL,  in  trust  for  her  heirs  until  they  are 
twenly-one  yeara  old,  until  which  time  she 
is  to  have  the  Income  arising  ther^rom  fttr 
her  support  &nd  the  support  and  education 
of  her  heirs,  and,  should  she  die  tearing  no 
heirs  of  her  body,  then  said  properties  to  re- 
vert to  her  brothers  and  th^r  helra."  This 
was  a  devise  to  take  effect  in  prnsentl,  and 
not  in  fnturo.  Yet  the  court  says  in  the 
opinion:  "And,  notwithstanding  the  trust 
that  is  ex^wssed,  can  It  be  doubted  that  an 
interest  was  Intended  to  vest  in  her?  Tba 
trust  was  an  Impossible  one.  She  could  not 
be  trustee  for  her  heirs.  'Nam  nemo  est 
haeres'Tiventia' "  The  court  held  "that  the 
trust  failed,  and  the  devisee  took  an  estate 
In  fee  tail,  which  by  the  act  of  April  2T, 
1^6,  became  enlarged  Into  a  fee  almple.'* 
As  very  pwtinoitly  sa^ested  by  appellees* 
couns^  suppose  tlie  testator  had  teft  oat 
the  name  of  Isabella  Baer  entirely,  and  made 
the  devise  to  some  one  else,  ""for  the  ben^t 
of  Isabella's  heirs,"  tbe  trust  must  have  fail- 
ed for  want  of  a  cestui  que  tmst  Then  Is 
nothing  In  the  other  parts  of  the  will  that 
win  throw  light  upon  tiie  qaeatlon.  By  In- 
serting the  words  "and  her"  between  the 
words  "her"  uid  "helra,**  so  that  it  would 
read,  "for  Uie  benefit  of  her  and  her  beirs," 
the  evident  intention  of  the  testetor  would 
be  made  clear,  if,  indeed.  It  Is  not  snlBelait- 
ly  plain  aa  It  standa  in  the  wUL  The  decree 
of  the  circuit  oonrt  aastalnlng  the  demurrer 
Is  affirmed. 
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WILSON  T.  BRADEN  et  al. 

(Snpreme  Court  of  Apt>pal8  of  West  '^rglnia. 

Jane  12,  1000.) 

rORBIGN  JTTDOMENT  —  BPPBCT  —  RBAI.TT  — 
TRANSFBR  OF  TITLE  —  BJSOTHSNT  —  BTI- 
DENCJBV-ADTERSB  POSSESSION— VBROICT. 

1.  A  jud^meiit  or  decree  of  a  court  of  anoth- 
er state  has  no  effect  to  pass  title  to  or  affect 
land  in  this- state,  nor  can  a  sale  or  conreyance 
onder  it  by  a  trustee  or  commiasioiwr  appoint- 
ed by  it  do  BO. 

2.  A  trustee  appointed  or  inbstituted  by  a 
court  of  another  state  has  no  power  as  such 
to  conrey  land  in  this  state. 

3.  When  a  conveyance  of  land  made  by  a 
special  commlfisioner  under  a  saie  under  a  de- 
cree of  a  court  is  offered  in  evideuce  to  pass 
title,  it  must  be  accompanied  by  either  the 
whole  record  of  the  cause,  or  enough  to  show 
that  the  parties  holding  title  affected  by  the 
deed,  and  also  the  land  itself,  were  before  the 
court,  and  that  it  was  decreed  to  be  sold,  and 
was  sold,  and  the  sale  confirmed  by  the  court, 
and  that  author!^  was  giren  by  the  decree 
to  the  comnusaioner  to  make  the  conveyance. 
The  recital  in  the  deed  of  these  important  facts 
Is  no  evidence  of  them,  against  strangers  to 
the  deed,  ccmteating  its  effect 

4.  An  outstanding  title  in  a  third  person,  in 
order  to  defeat  the  plaintiETs  recovery  in  eject- 
ment, must  be  a  present,  subsisting,  le^al  title, 
not  one  barred  by  the  statute  of  Umitationa, 
abandoned  or  otherwise  lost.  It  must  be  on* 
which  the  party  owning  it  could  now  assert. 
The  burden  is  on  the  defendant  to  show  the 
present  validity  of  such  title. 

5.  One  who  is  in  actnal  possession  of  land, 
and  sued  in  ejectment,  cannot  defeat  recovery 
by  showing  that  before  the  action  he  had  coq- 
Teyed  his  title  to  another. 

0.  Where  there  is  an  interlock  between  two 
tracts  of  land  claimed  under  different  titles, 
the  possession  under  the  junior  claim  outside 
the  interlock  does  not  give  that  claim  poases- 
idon  of  the  interlock;  but,  if  the  junior  claim- 
ant is  in  actnal  possession  within  the  interlock, 
he  has  possession  of  the  whole  interlock,  and 
the  statute  of  limitations  runs  in  his  favor 
against  the  older  title.  If  the  claimant  under 
the  older  title,  tfaongb  In  actnal  possesflion  of 
hia  tract.  Is  not  In  actual  possession  Inside  of 
the  Interlock.  If  the  claimant  under  the  older 
title  is  in  actnal  possession  within  the  inter- 
lock, that  possession  extends  to  the  whole  in- 
teiiock.  except  where  the  junior  claimant  is 
also  in  actual  possession  within  the  interlock, 
and  then  the  possession  of  the  Junior  claimant 
is  limited  to  his  inclosure,  and  the  possession 
of  the  owner  of  the  older  title  covers  the  resi- 
dne  of  the  Interlock.  The  actual  possession 
ander  the  older  title  anywhere  within  its 
bounds  gives  actual  possession  of  the  whole 
tract,  including  the  Interlock,  unless  the  ad- 
verse claimant  la  In  actual  poasession  of  tbe 
interlock. 

7.  In  ejectment,  when  a  part  of  the  land 
.claimed  in  the  declaration  is  found  for  the 

Slaintiff,  and  a  part  for  the  defendant,  the  ver. 
ict  most  specify  and  describe  the  parts  found 
for  each  by  some  method  of  description  rea- 
sonably definite,  such  as  is  required  of  a  dec- 
laration in  that  action. 
fSyllaboi  bjr  the  Oonrt.) 

Error  to  circuit  court,  Ritchie  coim^;  R. 
H.  Freer.  Judge. 

Action  by  Henry  S.  Wilson  against  George 
W.  Braden  and  John  Deem.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Re- 
versed. 

Ayers  &  Ireland  and  W.  N.  MUIer,  for 
plaintiff  In  error.   Freer,  Robinson  *  Pier* 


point  and  F.  W.  Morris^  for  CetemaaatM  In 
error. 

BRANNON.  J.  Henry  8.  Wilson  brought 
an  action  of  ejectment  in  Ritchie  county  cir- 
cuit court  against  Oeorge  W.  Braden  and 
John  Deem,  resulting  In  a  judgment  for  de- 
fendants. Wilson  claimed  under  a  patent  to 
Tllton,  dated  August  4,  1785.  Braden  and 
Deem  defended  under  a  patent  to  Dorsey 
Pentecost.  Samuel  Purvlance,  and  Robert 
Pnrviance.  dated  October  15,  1784,  and  two 
patents,  dated  September  1,  1860,  to  Pnrvi- 
ance and  WlUlalus  as  trustees  for  the  estates 
of  Robert  and  Samuel  Purvlance,  and  under 
possession.  In  order  to  connect  with  the 
older  patent,  of  1784,  Braden  gave  In  evi- 
dence a  certain  record  of  proceedings  In  the 
circuit  court  of  Baltimore,  Md.  It  showed  a 
petition  appearing  to  be  an  application  In 
1787  by  Samuel  Pnrviance  for  discharge  as 
an  Insolvent  ui>on  surrender  of  his  estate.  It 
la  purely  ex  parte,  without  process  to  any 
one.  This  land  Is  not  mentioned  In  the  list 
of  assets.  This  part  of  the  record  has  no 
relevancy  to  the  case,  and  Is  so  indefinite 
that  I  should  not  have  mentioned  It  as  perti- 
nent to  the  case.  It  appears  from  other 
parts  of  that  record  that  James  M.  Camp,  as 
special  commissioner,  acting  under  a  decree 
of  the  circuit  court  of  Augusta  county,  Va., 
In  a  case  therein  in  1888,  directing  certain 
land  of  Samnel  and  Robert  Purvlance  to  be 
sold,  conveyed  tbe  land  to  Donaldson  as  trus- 
tee for  creditors  of  said  Purvlances.  How 
Donaldson  became  trustee  does  not  appear. 
He  resigned  In  the  Baltimore  court,  and 
Williams  was  made  trustee  In  his  place,  and 
he  conveyed  land  to  parties  from  whom  the 
defendants  purchased.  The  deed  from  Wil- 
liams gives  as  his  only  authority  for  acting 
bis  appointment  by  the  Baltimore  court. 
This  record  does  not  suggest  how  the  West 
Virginia  land  got  Into  the  hands  of  Donald- 
son, trustee.  It  does  not  appear  that  It  was 
at  all  a  subject-matter  before  the  court  In  a 
suit,  or  In  any  wise  calling  for  Its  action, 
and  tbe  court  never  assumed  to  pass  any  de- 
cree for  Its  sale,  or  directlrg  the  trustee  to 
convey.  It  only  substituted  Williams  as 
trustee  In  place  of  Donaldson.  The  proceed- 
ing was  wholly  ex  parte.  No  parties  appear 
from  the  record.  How,  tnen,  could  It  oper- 
ate upon  any  parties?  But  even  If  the  court 
had  tbe  land  and  parties  before  It  that 
Maryland  court  could  not  Itself  sell,  or  by  a 
commissioner,  trustee,  or  other  agent  sell, 
land  In  Virginia,  as  no  state  can  give  Its 
laws  force  outside  of  Its  territory;  nor  can 
tbe  decrees  of  Its  courts  operate  upon  land 
outside  of  it.  Pennoyer  v.  Neff,  93  U.  S.  714, 
722,  24  L.  Ed.  565.  As  Judge  Moncure  said 
In  Dickinson  v.  Hoomes'  Adm'r,  8  Orat  410: 
"It  Is  undoubtedly  true  that  real  estate  or  Im- 
movable property  Is  exclusively  subject  to 
tbe  laws  of  the  government  In  whose  terri- 
tory It  Is  situated,  and  no  writ  of  sequestra- 
tion or  ezecntlonj  or  any  order,  judgment,  <» 
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decree  of  a  foretgrn  court,  can  be  enforced 
against  It"  "In  respect  to  Immovable  prop- 
erty, every  attempt  of  a  foreign  tribunal  to 
found  a  Jurisdiction  over  It  must  be  nugatory, 
and  Its  decree  must  be  forever  incapable  of 
execution  In  rem."  Btory,  Confl.  Laws,  S 
1  Bob.  Prac.  336.  It  U  true  that,  If  a  court 
of  one  state  or  foreign  country  has  a  per- 
son before  it  subject  to  its  JarlBdlctlon,  It 
may,  by  action  direct  opon  him,  affect  pro[y- 
erty  In  anothw  state  or  country  by  operating 
on  the  person,  by  compelling  him  to  make  a 
personal  conveyance  of  the  land  there,  or  do 
any  act  which  of  its^,  without  regard  to 
the  decree,  would  affect  the  land  according 
to  the  lex  rei  sitce;  but  the  cases  so  h(Adlng 
admit  that  the  decree.  In  and  of  itself,  does 
not  affect  the  foreign  properly,  but  affects  it 
only  Indirectly,  by  operating  in  personam  to 
compel  a  transfer  according  to  the  decree, 
and  that  the  courts  of  the  state  where  the 
land  Is  located  may  disregard  the  decree.  If 
the  conveyance  is  made  pursuant  to  the  de- 
cree, it  io  that,  not  the  decree,  which  passes 
tiUe,  Massle  v.  Watts.  6  Crasch,  160,  3  L. 
Ed.  181;  Farley  v.  Shlppen,  Wythe,  1S6; 
Guerrant  v.  Fowler,  1  Hen.  tt  M.  6;  Dicken- 
son V.  Hoomes*  Adm'r,  8  Orat  410i  If  even 
this  Maryland  court  had  decreed  a  sale,  or 
directed  a  commissioner  to  execute  a  deed 
{but  It  did  not),  it  would  pass  no  title.  "A 
Virginia  court  has  no  Jurfsdictltm  over  land 
in  another  state,  and  cannot  by  its  order  of 
sale  or  decree,  or  by  deed  of  commissioners, 
merely  as  anch,  pass  the  title  to  such  land. 
McLawrln  t.  Salmons,  11  B.  Mon.  96.  The 
court  of  one  state  has  no  power  over  land  tn 
another,  except  through  the  person  of  Its 
owner.  It  cannot  act  tot  him  In  making  a 
conveyance  through  a  mere  commissioner, 
bnt  It  may  compel  the  owner  himself  to  con- 
yvy  the  land,  and  such  conveyance  will  be 
aa  effectual  In  another  state  as  If  made  at 
bis  own  mere  wlU."  1  Bob.  Prac  842.  "A 
court  of  chancery,  acting  In  personam,  may 
well  decree  the  conveyance  of  land  In  anoth- 
er state,  and  enforce  the  decree  by  pro- 
cess against  the  defendant  Bat  neither  the 
decree  itself,  nor  any  conveyance  under  It 
except  by  the  person  In  whom  the  title  Is 
vested,  can  operate  beyond  the  Jurisdiction 
of  the  court"  Watklns  v.  Hobawn,  16  Pet 
26.  10  L.  Ed.  873.  Now.  the  court  allowed 
this  record  to  go  in  evldoice  to  the  Jury  for 
general  purposes  In  the  case.  The  Jury 
might  well  have  taken  It  as  proving  that  de- 
fendants had  the  title  conferred  by  the  older 
grant  of  1781.  That  It  was  so  used  Is  shown 
by  defendants*  instcuctlon  No.  4:  "If  the 
Jury  believe  from  the  evidence  that  defend- 
ant Oeorge  Braden,  or  those  through  whom 
he  claims,  had  or  have  the  senior  patent  to 
the  land  in  controversy,  and  the  better  and 
stronger  title,  and  neitba  plaintiff  nor  de- 
fendant had  any  actual,  open,  notorioos,  tIsI- 
ble.  hostile,  exclusive  possouslon  to  the  other, 
thai  tne  Jury  must  find  for  the  defendant 
Qenga  Bradra."  Thus  Brad«i  rdled  npni 


snperior  title  under  that  senior  patent  with- 
out regard  to  possession,  and  used  that  Balti- 
more record  to  connect  himself  with  It  when 
it  did  not  do  so.  We  can  imagine  nothing 
more  hurtful  to  the  plaintiff's  cause.  Ita 
use  was  not  restricted  to  show  color  of  ti- 
tle. It  was  not  admissible  for  that  purpose, 
even,  nor  necessary,  as  the  defendant  could 
use  his  mere  deed  and  the  Junior  patents  for 
that  purpose.  Again,  In  this  record  Is  a  deed 
made  by  Camp,  as  commissioner,  under  a  de- 
01*60  of  a  Virginia  court  conveying  land  to 
Donaldson  as  trustee.  If  Donaldson  had 
any  title,  he  got  it  by  this  deed,  but  not  a 
letter  of  authorl^  tn  Camp  to  make  this 
deed  Is  shown.  The  decree  giving  Camp 
power  to  convey  does  not  appear.  Not  an 
Item  of  the  Virginia  record  was  produced. 
This  was  essential  to  give  any  effect  what- 
ever to  that  deed.  Yon  must  give  In  evi- 
dence, as  a  general  rule,  tn  such  case,  the 
whole  record,  but  surely  enough  to  show 
that  the  party  holding  the  title  to  the  land 
and  the  land  were  before  the  court;  Uiat 
that  land  was  decreed  to  be  sold,  and  was 
sold,  and  the  sale  confirmed,  and  authority 
given  by  decree  to  the  commissioner  to  ocMt- 
vey.  That  commlaslfmer  does  not  own  ibe 
land.  He  has  a  mere  naked  anthorltgr,  un- 
coupled with  any  personal  Interest  HIa 
authority  to  make  the  very  deed  for  the 
very  land  he  conveys  must  appear  by  the 
record.  This  has  been  so  often  held.  Wag- 
goner T.  Wolf,  28  W.  Va.  820.  The  recital 
In  that  deed  of  Camp's  authority  under  de- 
cree Is  no  evidence  against  third  parties 
claiming  adversely  to  It  and  denying  his  an- 
thorlty  to  convey.  Walton  t.  Bale,  0  Orat 
Ids.  Yet  this  deed  went  In  erldeoce  for 
Braden  to  show  title,  to  connect  Braden  with 
the  old  patent  and  was  used  by  the  Jury  as 
such  In  connection  with  said  instruction. 
That  deed  did  not  show  title.  It  did  not  con- 
nect Braden  with  the  patent  of  1781  Bra- 
den's  Instmctlon  No.  4,  quoted  above,  was 
Impropei^  glren,  because  not  pertinent  to 
the  case;  no  connection  being  Shown  by  him 
with  the  senior  patent  to  ensUs  him  to 
stand  on  senior  title. 

Braden's  Instruction  Na  5  was  improper, 
as  given  In  this  case,  because  It  puts  as  an 
element  In  Its  theory  that  the  Purvlances 
entered  Into  actual  possession  under  the  pat- 
ent of  1784,  when  no  evidence  showed  that 
fact  It  Is  also  wrong  In  stating  that  Bra- 
den's possession  would  be  rtferred  back  to 
that  patent  when  no  evidence  connected  him 
with  It 

Braden's  Instruction  No.  7  Is  bad.  It  says 
that  even  If  plaintiff  had  possession  until 
1879  or  1883,  yet  If  tbraeafter  Braden  had 
adverse  possession,  the  Jnry  must  find  for 
Braden.  Now,  plaintiff  claimed  that  under 
the  evidence  sudh  possession  aa  Braden  bad 
was  obtained  from  Bradl^.  a  tenant  under 
the  plalntUTs  title,  and  that  this  fact  made 
Braden  a  tenant  of  tlie  plaintiff,  so  that  ha 
could  not  hold  adTwnly  to  him.   tt  sucn 
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he  fact,  Braden'B  possemlon  wooKl  bft 
plalntlfTs  possession,  not  advene  to  t3ie 
atlff,  and  could  not  ripen  Into  title.  Al- 
BarUett,  20  W.  Ya.  46;  Bmerick  t. 
ener,  9  Orat  224.  If,  as  assumed  in  the 
faction,  plaintiff  had  poesesBlon  for  the 
ntory  period,  that  gave  him  title  by  poe- 
[on,  thoagh  be  had  not  superior  title; 

even  if  the  land  was  thereafter  unoccn- 
,  the  plalntlfTs  title  baring  thns  become 
I  hj  time,  Braden  could  not  devest  It  out 
He  plaintiff,  exc^t  by  adverse  posses- 

for  10  years.  Industrial  Oo.  v.  Schultz, 
7.  Ya.  483,  27  s;  E.  2CS.  This  Instruction 

the  Jury  that,  if  Braden  had  actual  ad- 
e  possession,  the  verdict  must  be  for 
Sen;  Ignoring  the  question  whether  Bra- 
obtained  poBsestion  from  a  tenant  under 
plaintiff's  title,  thus  discharging  the  Jury 
1  passing  on  tiiat  quesUon.  This  la  er- 
as often- decided.  Woodell  v.  Improve- 
t  Co..  88  W.  Ya.  28,  17  a  B.  886.  It  is 
leading  for  a  court,  among  a  confusing 
iber  of  InstrQctJons,  to  give  one  taking 

certain  facts;  telling  the  jury  that,  It 

^st,  the  verdict  must  Inevitably  be 
a  party,  when  there  Is  evidence  present- 
other  questions  of  fact,  which,  If  exlst- 

mllitate  against  the  facta  stated,  and 
r  them  the  legal  effect  given  by  the  In- 
ctlon.  Braden  says,  "I  obtained  adverse 
lesslon,  and  held  long  enough  to  give  me 
The  Instruction  then  says,  "If  this 
>,  the  jury  must  find  for  Bradra,"  when 
e  stood  Wilson,  saying:  "I  grant  that, 
:  stood  alone;  but  Braden  got  his  po«- 
lon  from  my  tmant,  and,  though  he  calls 
possession  adverse,  it  is  not.  He  is  my 
int  BtUl."  But  his  question  Is  not  put 
the  Jury  In  this  Important  Instruction. 
it  instructions  may  put  It,  hut  each  In- 
ctton  that  turns  only  on  one  question, 
}d  a  "binding  Instmctlon,"  should  put 
1  theories  touching  It,  else  It  may  mls- 

the  Jury.  Hie  question  of  how  the  pos- 
lon  was  derived  .was  a  material  one  In 
Sen's  case,  because  upon  It  turned  the 
itlon  whettier  sncb  poasessioo  .was  ad- 
e  or  not 

eem's  instruction  Ko.  8  Is  bad.  It  says 
<  in  ejectment.  Involving  title  to  land, 
plaintiff  must  recover  on  the  strength 
lis  own  title,  not  on  the  weakness  of  his 
irsary's  title,  and  that  the  "defendant 
'  defeat  plaintiff  by  even  showing  an  out- 
idlng  title  In  another,  although  the  de- 
lant  may  have  no  title  in  himself." 
I  does  not  state  the  proposition  as  the 
Is  uniformly  state  It;  To  enable  a  de- 
lant  to  defeat  a  plaintiff  showing  better 
than  he  shows,  a  defendant  should  not 
lat  the  plaintiff  merely  because  at  some 
t  some  one  else  had  a  superior  title,  when 
defendant  has  no  connection  with  It,  un- 
the  outstanding  title  Is  "a  present,  snb- 
ng,  operative,  legal  title,  on  which  the 
er  could  recover  if  asserting  It  in  an  ac- 
.  It  la  not  for  the  plaJntlfl  to  dl^Mrove  Its 
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vaUdlty."  Industrial  Co.  r.  Schultz,  43  W. 
Ya.  470,  27  B.  B.  2S6.  There  this  subject  is 
discussed.  I  add  to  the  authorities  there  glv- 
en  Jackson  r.  Hudson,  8  Johns.  87S,  8  Am. 
Dec.  600;  McDonald  v.  Schneider.  27  Mo. 
40S;  Peck  r.  Carmlchael,  9  Terg.  825.  The 
last  case  holds  that  "an  outstanding  title,  to 
bar  recovery  In  ejectment,  most  be  a  pres«it, 
subsisting,  legal  title,  not  one  abandoned 
or  barred  by  the  act  of  limitations."  This 
Instruction  omitted  an  Important  element  of 
a  legal  proposition  as  stated  tty  the  courts. 
It  failed  to  call  on  the  Jury  to  say  whether 
the  patent  of  1784  was  yet  a  live,  good,  su- 
perior title.  Was  it  forfeited  or  sold  for 
taxes,  BO  that  the  plaintiff  got  It?  Waa  It 
lost  by  possession  under  plaintifrs  title,— 
the  patent  of  1786?  Some  evidence  of  plain- 
tiff would  tend  to  show  this,  yet  the  In- 
stmctlon  does  not  call  attention  to  this  Im- 
portant matter  under  this  legal  inroposition. 
It  does  not  state  the  law  correctly.  Under 
It  any  title  once  good,  but  now  lost,  might 
be  used.  If  a  defmdant  comes  Into  court, 
and  for  plea  says  that  the  plaintiff  ought 
not  to  have  and  malnteln  his  action  because 
another  title  in  some  stranger  Is  better  than 
the  plaintiff's  title,  should  he  not,  in  Jun- 
tlce,  be  required  to  show  it?  He  holds  the 
aflSrmatlve  on  that  point,  and  must  he  not 
show,  not  merely  that  there  once  was,  but  al- 
so that  there  yet  Is,  such  superior  title? 
This  instruction  was  plainly  material  and 
hurtful  to  the  plaintiff.  If  this  Instruction 
was  Intended  to  apply  to  show  tide  under 
Mrs.  Deem's  claim.  It  is  Improper  in  the  case, 
first,  because  It  was  later  In  birth  and  Infe- 
rior to  the  plalntlfTs  title.  Deem  showed 
no  connection  with  the  patent  of  1784.  He 
Introduced  a  deed  from  Oamp,  as  commission- 
er, to  Webb,  made  under  a  decree  of  the  clr^ 
cult  court  of  Augusta  county,  but  introduced 
no  record  to  authorize  that  deed,  as  shown 
above  as  to  the  deed  from  Camp  Introduced 
by  Braden.  It  made  no  connection  between 
Deem  and  the  old  patent.  Deem's  right,  be- 
ing thus  Junior  to  that  of  the  plaintiff,  must 
be  shown  to  have  become  good  by  posses-, 
slon,  and  that  would  not  require  such  In- 
struction. Such  title  would  not  be  an  out- 
stnndlng  title  In  a  third  person,  as  that  was 
the  title  under  which  Deem  Juatlfled.  In 
this  view,  the  Instractlon  was  Irrelevant. 

Deem  Introduced  a  deed  from  Dilwortb  to 
himself,  and  followed  this  up  '  with  other 
documents  to  show  that  Deem  conveyed  the 
land  to  Clammer,  and  Clammer  conveyed  to 
Hester  Deem,  wife  of  defendant  John  Deem, 
and  that  she  conveyed  to  Mary  C.  Braden. 
The  effort  was  to  show  that  the  title  was 
outstanding  In  Mary  C  Braden,  or  that  John 
Deem  had  no  longer  any  title  at  the  com- 
mencement of  the  action.  The  deed  from 
Hester  A.  Deem  la  void,  because  the  husband 
did  not  Join  In  It,  and  this  left  tlie  titie  In 
her;  and  presumably  she  and  her  husband 
were  living  on  the  land,— he,  the  head  of 
tike  famay*  tn  possession.  But  I  do  not  dud- 
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tton  this  as  very  matuiaL  If  Deem  ex- 
iwcted  to  defend  because  lila  title  had,  be- 
fore suit,  been  passed  away*  he  could  not 
do  80,  if  In  possession  at  the  beginning  of 
the  snlt;  for  the  Code  allows  the  person  In 
possession  to  be  sued.  He  represents  his 
own  title,  or  that  of  another  under  whom 
he  claims,  for  the  purposes  of  the  suit  He 
is  occupant  detaining  against  the  supposed 
rightful  title,  and,  as  between  him  and  Its 
claimant,  he  may  be  sued,  and, .  If  in  the 
wrong,  ejected.  In  view  of  this  defense  by 
Deem,  Wilson  asked  the  court  (which  re- 
fused) to  Instruct  that  Deem  having  employ- 
ed counsel  and  defended  the  action,  and  giv- 
en evidence  that  he  was  occupying  and  farm- 
ing part  of  the  land  in  controversy,  It  was 
no  defense  for  him  to  show  that  before  the 
salt  he  had  conveyed  the  land  away.  It  was 
error  to  refuse  that  Instruction,  for  reasons 
above  stated.  Also.  If  Deem  did  not  want 
to  defend,  why  did  he  not  enter  a  disclaimer? 
Why  not  surrender?  As  stated  by  Judge 
Oreen  in  Beckwith  v.  Thompson,  IS  W.  Va. 
185,  if  he  claimed  no  interest  a  verdict 
against  him  would  take  nothing  from  him 
but  costs.  He  did  not  disclaim,  but  made 
full  defense,  and,  being  In  possession,  he 
could  not  defend  on  the  score  that  he  had 
parted  with  title  before  suit 

Deem's  Instrnction  No.  9,  telling  the  jury 
that  possession  under  the  deed  from  Dil- 
worth  to  Deem  for  the  statute  period  would 
call  for  a  verdict  for  Deem,  Is  bad,  tn  not 
saying  that  such  possession  under  the  Dll- 
worth  deed  must  be  within  the  Interlock,  U 
Wilson  was  la  possession  of  any  part  of  his 
land,  because,  that  being  the  older  title 
shown,  possesslcm  anywhere  under  it  gave 
possession  over  the  interlock,  unless  Deem 
had  possession  Inside  that  Interlock.  Deem's 
instruction  No.  10  Is  open  to  the  same  ob- 
jection. These  instructions  do  not  have  re- 
gard to  that  land  In  controversy^— Oie  inter- 
lock. 

Deem's  Instruction  12  is  bad.  It  says  that 
If  Dllworth,  who  conveyed  to  Deem  the  land 
claimed  by  Deem,  by  deed  dated  November 
1,  1872,  bad  possession  for  more  than  10 
years  before  tbe  time  when  the  vendors  of 
Wilson  commenced  operations  of  mining  on 
their  land,  and  that  if  Deem  and  his  vendees 
had  possession  after  November  1,  1872,  then 
no  act  of  vendors  of  Wilson  could  put  plain- 
tiff in  possession  of  the  land.  Very  indefl- 
nite.  What  does  It  mean?  It  Is  error  to  give 
an  instruction  that  may  not  readily  be  un- 
derstood by  the  jury.  It  bewilders,  and  may 
mislead.  Dllworth  had  actual  possession, 
say.  The  subseauent  operations  of  Wilson's 
vendors.  It  Is  said,  could  not  put  Wilson's 
vendors  in  possession  of  the  land  In  contro- 
versy. That  depends.  It  was  a  question 
whether  the  Dllworth  deed  covered  any  of 
the  land  of  the  plaintiff.  If  It  did  not,  the 
Instruction  would  not  be  proper.  There 
would  be  then  no  clash,  end  the  possession  of 
Dilworfh  and  Wilson's  vendors  would  h&ve 


no  bearing  on  each  other.  This  Instructloa 
assumes  or  predicates  Its  hiw  i^wn  tbe  the- 
ory that  the  land  of  Wilson  and  that  of  Dll- 
worth Interlock.  An  Instruction  must  not  as- 
sume a  controverted  fact,  and  give  a  legal 
result  therefrom.  If  the  tracts  do  interlock, 
the  instruction  puts  bad  law.  If  DliwortK 
had  first  actual  possession  outside  of  the  In- 
terlock, the  Wilson  title  appearing  older.  Dil- 
worth's  possession  would  not  include  the  In- 
terlock; but,  if  Dilworth  had  actual  pos- 
session Inside  the  Interlock,  thai  possessloa 
by  Wilson's  vendors,  taken  afterwards,  or 
any  time,  not  Inside  the  Interlock,  would  not 
displace  Dllworth's  possession  in  IL  The  In- 
struction should  have  stated  that  If  Dtl- 
worth's  land  covered  any  part  of  the  land 
In  controversy,  and  If  his  possession  was  In- 
side the  interlock,  then  the  operations  of  Wil- 
son's vendOTS  would  not  change  tbe  right  of 
Dllworth,  or  put  plaintUTs  vendors  In  posses- 
sion of  tbe  land  in  controversy.  If  Dllworth 
did  not  have  actual  possession  Inside  the  In- 
terlock, then,  when  the  owners  of  the  Wil- 
son tlUe  took  possession.  It  gave  them  actual 
possession  of  that  interlock,  their  title  being 
semior.  If  the  junior  claimant  has  actual  pos- 
session within  an  Interlock,  be  has  posses- 
aion  of  the  whole  interlock,  unless  the  senior 
clahnant  has  also  actual  possession  wltbln  the 
Interlock;  and  in  such  case  the  possession  of 
the  Junior  claimant  Is  limited  to  bis  Indosure, 
while  the  residue  of  the  Interlodc  is  in  the 
possession  of  the  senior  claimant.  Garrett  v. 
Ramsey.  26  W.  Va.  345.  This  instruction 
may  also  be  said  to  assume  that  Dllworth's 
possession  was  wltbln  the  Interlock.— a  vital 
point,— and.  If  bo,  that  is  the  objection  to  It; 
and,  if  it  does  not  so  assume,  then  it  simply 
says  that  if  Dllworth  had  possession,  no  mat- 
ter whether  Inside  or  outside  the  Interlock, 
tbe  subsequent  possession  under  the  Wilson 
title  would  have  no  effect  in  limiting  Dll- 
worth's possession,  but  that,  wherever  it  was. 
It  would  give  title  to  tbe  land  In  ccmtroversy. 
whereas  such  possession  outside  the  Intwlock 
would  not  in  any  time  give  title. 

Deem's  Instruction  No.  13  touching  the  ef- 
fect of  the  conveyance  by  Deem  of  the  land 
before  suit,  is  bad,  for  reasons  above  given. 
These  conveyances,  being  younger,  oould 
show  no  outstanding,  superior  title.  It  was 
error  to  admit  those  deeds.  They  had  noth- 
ing to  do  with  the  case. 

I  see  no  objection  to  the  other  Instructions. 

Another  point  of  error  made  by  Wilson's 
counsel  Is  this:  Wilson  sued  for  a  boundary 
of  2,500  acres,  iiraden  claimed  only  50 
acres;  Deem,  236.  acres.  The  verdict  was 
general  for  the  defendants;  not  specifying 
the  parts  which  the  defendants  claimed,  nor 
saving  to  the  plaintiff  any  part  of  the  2.500 
acres.  'Uilson  says  tnere  was  no  pretense, 
even,  that  he  did  not  own  tbe  balance  of  the 
boundarj',  and  that  his  claim  was  good  to 
such  liQlance,  and  that  In  any  view  the  ver- 
dict sliould  have  sjiecilied  the  particular  land 
the  defendants  were  entitled  to,  and  what 
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I  mtltled  to.  U  thia  error?  We  think 
and  that  becaace  of  this  defect  the 
Bat  should  have  been  ameted,  and  a 
trial  granted.  Mo  propee  judgment 
be  given  on  such  a  verdict.  Wilson 
For  2,500  acres,  and  the  defendants  not 
Dg  all  of  it,  but  parts,  they  shoold  have 
med  to  all  the  land  In  the  declaration 
Jed,  except  those  parts.  That  would 
»dnced  the  controTersy  to  fliose  parts. 
Sid  not  do  this,  bnt  pleaded  not  gnllty 
all.  This  plea  admits  that  the  party 
g  It  is  in  possession  of  all  the  land 
or.  7  Enc.  PI.  &  Prac.  aU.  842,  citing 
^  Strode,  18  Pa.  St  433;  HIU  r.  HUl. 
,  St  621;  James  r.  Brooke,  6  Helsk. 
Ubson  T.  Bank,  69  Me.  579.  Beckwith 
onpsoD,  18  W.  Va.  108,  holds  that  this 
Ispenses  with  proof  that  defendant  was 
session  of  the  land  claimed,  and  calls 
plaintiff  only  to  mrore  his  right  to  pos- 
i.-hl8  tltla  Thus,  it  holds  loglcaUy 
tie  ^ea  admits  defendant's  possession, 
tgr  law,  this  general  plea  of  not  guilty. 
It  dladalmer  as  to  any  part  of  the  lai^ 
Itiiont  being  not  gnll^  as  to  a  partlcn- 
rt,  admits  the  defendant  to  be  In  poe- 
i  of  all,— imports  a  claim  to  all;  and.  If 
rdlct  and  Judgment  be  for  the  defend- 
tiey  import  that  defendant  has  better 

0  all  the  land,  and  wonld  be  res  Judl- 
galnst  the  plaintiff  as  to  all  the  land, 

,  as  I  Uiink  be  would  be  entitled  to  do, 
dd  show  that  in  fact  the  oontrovorsy 
Bly  as  to  a  particular  part  But  years 
ards  the  defendant  from  perishment 
Ifflice,  may  be  unable  to  show  this,  and 
clear  right  to  demand  that  the  record 
BO  speak  and  stand  as  a  perpetual 
ial  of  what  was  actually  tried  and 
This  seems  very  plain.  It  may  be 
le  ^actlce  la  not  nnlform  in  this  matter 
orent  sections  of  the  state.  In  some 
it  is  not  (Observed.  Th«re  ought  to  be 

1  rule.  Low  t.  SetUe,  22  W.  Va.  887, 
ts  this  position.  It  held  a  verdict  te- 
iefectlre  because  It  foubd  that  the  de- 
it  waa  entitled  to  hold  a  spedfled  jwrt 
land  described  In  the  declaration,  and 
e  had  no  title  to  any  other  land  de- 
l-ln  It  bnt  did  not  find  that  the  plaln- 
iB  entitled  to  recover  the  residue,  and 
ire  failed  to  find  whether  the  defend- 
18  entitled  to  hold  that  residue  or  not 
f  that  verdict  waa  bad,  what  shall  be 

thia  (me?  That  found  fw  the  defend- 
ipedflc  part,  and  that  he  had  no  datm 
balance,  whereas  in  thia  case  the  ver- 
leclfled  no  parts  which  the  defendants 
ntitled  to  hold,  but  ImpUed  tbat  they 
Dtltled  to  all  the  land,  and  the  plaintiff 
ft  The  verdict  In  this  case  is  much 
nilncnble  than  the  one  In  that  case. 
;  our  Oode  brands  this  verdict  Chap- 
I  28,  says  that  If  the  plaintiffs  es- 
thelr  right  "the  verdict  shall  be  for 
lintlUb,  or  sncb  of  them  as  appear  to 
igbt  to  the  possession  ot  the  premises, 


w  any  part  thereof."  TUs  obviously  means 
.that  If  a  part  only  Is  recovered,  tbat  part 
shall  be  spedfled.  Tbat  is  the  case  here,  as 
was  really  Intended  by  the  Jury.  Section  26 
says  that,  "whoi  the  right  of  the  pl^ntiff  is. 
proved  to  all  the  premises  Calmed,  the  ver- 
dict shall  be  for  the  premises  generally,  as 
specified  In  the  declaration;  but  If  it  be 
proved  to  only  a  part  or  share  of  the  prem- 
ises, the  verdict  shall  specify  such  part  par- 
ticularly, as  the  same  Is  proved,  and  with 
the  same  certain^  of  description  as  la  require 
ed  in  the  declaration."  Thne  provlsifms 
mean  that  when  the  plaintiff  recovers  all  he 
claims,  the  verdict  may  be  general;  and,  If 
the  defendants  hold  all,  it  is  general,  but 
when  the  defendants  hold  a  part  the  verdict 
should  specify  what  parts  they  hold,  and 
what  part  tiie  plaintiff  htdda.  If  the  defend' 
ants  have '  separate  parts,  each  should  be 
specified.  In  B^n<^  v.  Oook,  83  Va.  817, 
8  S.  B.  710,  the  declaration  claimed  an  «- 
tire  tract  and  the  defendant  daimed  only  a 
right  to  quarry  limestone  from  It  and  the 
verdict  was  general  for  the  defendant;  and 
the  court  rerened.  the  Judgment  saying  that 
the  verdict  shonld  have  been  for  the  plaintiff, 
except  as  to  the  right  to  quarry  and  remove 
limestone.  It  cited  a  section  at  the  statute^ 
the  same  as  secticm  18  in  chapter  90  of  our 
Code:  "The  plaintiff  may  recover  any  q>e- 
cUc  or  any  undivided  i»rt  or  share  of  the 
premises,  though  less  than  he  claimed  in  the 
declaration."  The  court  said  (and  tiie  same 
is  here  applicable)  that  "the  verdict  and  judg- 
ment would  conclude  the  plaintiff  and  his 
privies  as  to  the  titie  and  right  of  possesitiou 
established  In  such  action  as  to  the  whole 
tract;  for  the  statute  In  express  terms  en- 
acts that  'any  such  Judgment  in  an  action  at, 
ejectmrat  •  *  *  shall  be  conclusive  as  to 
the  titie  or  right  of  possession  established 
In  Bucli  action  upon  the  party  against  whom 
it  Is  rendered,*  "—the  same,  for  our  purpose, 
as  section  35,  c.  00,  Code  1891.  Gallls  v. 
Kemp,  11  Grat  78,  and  Slocum  v.  Compton,, 
13&  Va.  374,  2S  S.  B.  3.  say  that,  whwe  less 
land  Is  recovered  than  demanded,  the  part 
should  be  described;  and  lUs  Is  the  same 
as  to  say  that,  when  the  evidence  shows  that 
plaintiff  and  defendant  are  each  entiUed  to 
hold  part  of  the  land,  each  part  should  be 
described  In  the  verdict  For  this  stirong  rea- 
son the  motion  to  set  aside  the  verdict  should 
not  have  been  overniled.  Therefore  we  re- 
verse the  Judgment  set  aside  the  veMlct,  and 
grant  the  plaintiff  a  new  trial. 


MONTOOMERY  CX)MMONWKALTH. 
(Supreme  Court  of  Appeals  of  Virginia.  Jane 
14,  1900.) 

ASSAULT— TRESPASS— ATTACK  BT  OWNBRr-IN- 
DICTUBNT— INCLUDED  OFFENSE.  ■ 

1.  Where  defendant  committed  a  technical' 
trespass  on  prosecutor's  land,  soch  fact  did  not 
aotnorize  prosecutor  to  assault  defeudnnt  with 
a  deadly  weapon  to  compel  liim  to  leave,  and 
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hence  defenflant  wu  entitled  to  defend  vnch 
eaaanlt  without  bimadf  being  faUty  of  assault. 

2.  Where  the  eridence,  In  a  prosecntlon  for 
malicious  assault  with  intent  to  malm/  disfig- 
ure,  disable,  or  kill,  (ailed  to  prove  a  malicious 
cutting  or  wounding  with  intent  to  maim  as 
dtarged  in  the  Indictment,  the  defendant  was 
not  entitled  to  acquittal  b^  reason  of  such  fact, 
^ce  under  Code,  |  4010i  he  might  hare  been 
conTicted  of  a  simple  assault. 

Error  to  circuit  court,  Bockbrldge  county. 
One  Hontgomoy  was  conrlcted  of  a  felon- 
ious assault,  and  brings  error.  ReTersed. 

Hugh  A.  Wltlte,  for  plalnttCt  In  error.  The 
Attorney  Oenerel,  fw  the  Commonwealtli. 

HARRISON,  J.  The  prisoner  was  Indict- 
ed in  the  county  court  of  Rockbridge  coun- 
ty for  felonious  assault  with  Intent  to  malm, 
diaflgnre,  disable,  and  kill  WUllam  E.  DaTld- 
son.  He  was  founcl  guilty,  and  sentenced, 
In  accordance  with  the  verdict,  to  confine- 
ment In  the  penltentlaty  tot  a  term  of  four 
years. 

Upon  iMtltlon  for  a  writ  of  error  and  sn- 
persedeas,  the  circuit  court  of  Rockbridge 
having  refused  to  grant  a  new  trial,  the 
case  is  now  before  this  court  for  review. 

The  salient  facts  established  by  the  com- 
monwealth are  as  follows:  The  prisoner 
went  upon  the  lands  of  Davidson  for  the 
purpose  of  selling  a  gun  to  Reed  Tyler,  one 
of  the  bands  on  the  place.  While  In  conver- 
sation with  Tyler  and  John  Randolph,  a 
tenant  on  the  premises,  Davidson,  who  was 
riding  by,  was  called  up  by  Randolph,  who 
said  to  him:  'fHere  is  a  man  who  says  he  is 
going  to  hunt  anyhow."  Davidson  then 
told  the  prisoner  that  he  could  not  hunt; 
that  the  land  was  posted  to  white  and  black. 
*S!he  prisoner  replied  that  he  was  not  hunt- 
ing, but  that  he  had  seen  no  notices  of 
posting,  and  If  he  had  seen  anything  would 
have  shot  at  It  Davidson  then  asked  the 
prisoner  what  business  he  had,  and  was 
told  that  he  had  come  to  sell  his  gun,  and 
that  Reed  Tyler  had  bought  It  Davidson 
said,  "If  yon  have  transacted  your  business, 
yon  must  leave,"  and  motioned  his  hand  to 
him  to  go.  The  prisoner  replied  that  he 
would  go  when  he  got  ready.  Davidson 
then  dismounted,  and  started  towards  the 
prisoner,  saying,  "I  will  see  about  that" 
The  prisoner,  with  his  gun  in  hand,  stepped 
back  some  10  or  16  feet,  saying,  "If  you 
hurt  me,  ril  shoot  you,  damn  you."  David- 
son picked  up  a  com  cutter  recently  ground 
and  sharp,  ran  to  the  prisoner,  and  they 
clinched.  In  the  scuffle  the  gun  was  dis- 
charged in  the  air,  and  Davidson  received, 
it  does  not  clearly  appear  how,  a  cut  and 
some  abrasions  on  the  bead.  They  fell  to 
the  ground,  Davidson  on  top.  After  some 
scuffle,  the  prisoner  cried,  "Take  him  off," 
and  they  were  separated.  Davidson  was 
not  laid  up  by  his  wounds,  and  was  "all 
right,"  as  stated  by  his  physician,  at  the 
time  of  the  trial,  which  was  within  six 
weeks  from  the  date  of  the  afl^ay. 


The  first  error  assigned  Is  the  action  of 
the  court  In  refnsldg  certain  InstmctloDB 
asked  for  by  the  prisoner,  and  giving  of 
its  own  motloii  In  Hen  thereof  the  tollovr- 
Ing: 

**rhe  court  Instructs  the  Jury  tJiat  W.  K. 
Davidson  had  the  right  to  require  the  ac- 
cused to  leave  his  premises,  and  that.  If  the 
accused  refused  to  leave  when  so  requeetecl, 
the  said  Davidson  had  the  right  to  use  such 
force  as  was  necessary  to  eject  him  from 
his  premises." 

The  theory  of  the  prosecution  Is  that  the 
prisoner,  having  refused  to  leave  immediate- 
ly upon  being  ordered  to  do  so,  thereby  be- 
came a  trespasser,  and  as  such  Davidson 
had  a  right  to  use  any  force  necessary  to  re- 
move him,  even  to  the  extent  of  asaanltlng 
him  with  a  deadly  weapon. 

The  prisoner  ccmtends  that  If  he  was  a 
trespasser  at  all,  ttie  trespass  was  of  the 
most  trivial  character,  as  he  was  neltber  do- 
ing or  threatening  to  do  any  harm  to  Dav- 
idson or  his  property,  and  that  his  act  did 
not  justify  tile  assault  made  upon  him  with 
a  deadly  weapon,  and  that  he  bad  a  right 
to  defend  himself  from  such  assault 

The  Instruction  as  given  contains  the  gen- 
eral rule,  which  is  sound  as  an  abstract 
proposition,  that  every  man  has  the  right  to 
defend  his  person  or  property,  but  It  Ignores 
the  well-settled  and  Important  modification 
of  the  rule  that  in  defense  of  person  or 
property  one  cannot  except  In  extreme 
cases,  endanger  human  life  or  do  great  bod- 
ily harm.  The  law  Is  clearly  stated  by  a 
learned  judge  In  State  Morgan,  26  N.  G. 
186,  88  Am.  Dec.  714,  as  follows:  "When 
It  Is  said  that  a  man  may  rightfully  use  as 
much  force  as  !a  necessary  for  the  protec- 
tion of  his  person  and  property,  it  should 
be  recollected  that  this  rule  Is  subject  to 
this  most  Important  modification,  that  he 
shall  not,  except  in  extreme  cases,  endan- 
ger human  life  or  do  great  bodily  harm. 
It  Is  not  every  right  of  person,  and  still  less 
of  property,  ttat  can  lawfully  be  asserted, 
or  every  wrong  that  may  rightfully  be  re- 
dressed, by  extreme  remedies.  There  Is  a 
recklessness— a  wanton  disregard  of  human- 
ity and  social  duty— In  taking,  or  endeavor- 
ing to  take,  the  life  of  a  fellow  being  in  or- 
der to  save  one's  self  from  a  comparatively 
slight  wrong,  which  is  essentially  wicked 
and  the  law  abhors.  Ton  may  not  kill  be- 
cause you  cannot  otherwise  effect  your  ob- 
ject, although  the  object  sought  to  be  ef- 
fected Is  right  You  can  only  kill  to  save 
life  or  limb,  or  prevent  a  great  crime,  or  to 
accomplish  a  necessary  public  duty."  See, 
also,  1  BIsh.  New  Cr.  Law,  II  839,  841,  800. 

In  the  light  of  these  elementary  princi- 
ples, and  In  view  of  the  facta  of  this  case, 
it  Is  clear  that  the  instrqctlcm  given  by  the 
court  was  erroneous,  calculated  to  mislead 
the  jury,  and  very  prejudicial  to  the  rights 
of  the  prisoner.  Conceding  that  the  prison- 
er wae  a  treipaiaer,  and  Uiat  be  ought  to 
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nptiy  left  the  premlaeB  when  or- 
lo  80.  stUl  this  did  not  jUsttfy  tbe 
lade  upon  him.  Davidson,  arioed 
«ently  sharpened  corn,  cutter,  ad- 
pon  the  prisoner,  and  saying  that 
see  about  his  leaving,  was  well  cal- 
I  excite  in  the  prisoner  apprehen- 
eat  bodily  barm.  Under  such  dr- 
}B  the  prisoner  had  the  right  to  -de- 
lelf,  within  the  limits  of  the  law, 
iry  should  have  been  so  instructed, 
ras  no  error  in  refusing  to  give  de- 
Instruction  No.  2.  Although  tbe 
might  not  prove  a  malicious  cut- 
voundlng  with  Intent  to  malm,  dis- 
lable,  and  kill,  the  defendant  was 
larlly  entitled  to  an  acquittal;  for 
lence  proved  an  unlawful  cutting 
iding  with  Bucb  Intent,  or  merely 
t  and  battery,  he  might  have  been 
of  either  of  these  latter  offenses, 
the  indictment  charged  a  mail- 
ing and  wounding  with  Intent,  etc. 
10;  Canada  v.  Com.,  22  Qrat.  809. 
iiTor  to  refuse  defendant's  Instruc- 
3  and  4.  For  a  mere  trespass  upon 
owner  has  no  right  to  assault  the 
with  a  deadly  weapon,  the  re- 
ilch  may  be  to  kill  blm  or  do  him 
lly  harm.  The  question  involved 
:wo  instructions  has  been  consid- 
connection  with  instruction  "a," 
IS  given  by  tbe  court  In  lien  of 
I  4,  and  seed  not,  therefore,  be  fur- 
Bsed. 

'as  no  error  in  refusing  Instruction, 
ed  for  by  the  defendant,  niat  in- 
is  so  plainly  erroneout  that  com- 
it  necessary. 

se  reasons  the  comity  court  of 
e  county  must  be  seversed,  tbe 
t  aside,  and  a  new  trial  awarded. 
In  accordance  with  the  views  here- 
ed. 


irc  r.  PBISON  ASSTN  OF  VIBr 
GINIA. 

Court  of  Appeals  of  Virginia.  June 

14.  1900.) 

LB  OORPOBATION  — UaSIUTT  FOR 

tTa-pou.uTioN  or  stbbau. 

isodation  for  the  care  of  prisoners 
isation,  which  is  managed  bj  officers 
itself,  makes  Its  own  br-faws.  and 
^ht  to  hold  propeit7,  is  not  exempt 
Its  for  its  torts  on  the  ground  that 
bllc  conwration.  though  its  objects 
'nevolent  character,  and  It  is  requir- 
i  annual  reports  to  the  governor, 
iff  used  tbe  water  of  a  stream  for 
ui-poscs,  sud  for  a  large  nnmber  of 
■e  milk  and  butter  made  therefrom 
!l  the  higbest  market  price  on  ac- 
Iieir  purity.  Defendant,  who  owned 
ged  an  Institution  on  said  stream 
atiff.  In  which  were  housed  several 
irsons,  polluted  the  stream  by  empty- 
1  large  qaantitles  of  refuse  water, 
excrement,  whereby  plaintiff's  dairy 
as  destroyed,  tbe  health  of  his  famr 


Ily  seriously  injured,  and  the  market  value  of 
his  lands  greatly  lessened.  £eld,  that  plaintiff 
was  entitled  to  damages  for  sudk  injuries  to- 
health  and  property. 

BbTor  to  circuit  court,  Henrico  county. 

Auction  by  one  Trerett  against  the  Prison 
Association  of  Virginia.  From  a  Jndgmoit 
nutalnlng  a  demurrer,  plaintiff  brings  error. 
Rerersed. 

A.  B.  Courtney  and  PoUard  &  Pollard,  for 
I^aintiff  in  enm*  Bobert  Stilea.  for  defend- 
ant in  error. 

EBITH,  J.  Plaintiff  In  error  sued  the 
Prison  Association  of  Virginia  In  an  action  of 
trespass  on  the  caa&  and  in  bis  declaration 
states  that  he  Is  the  owner  of  a  tract  of  land 
in  the  county  of  Henrico,  upon  which  he  and 
his  family  reside  and  carry  on  a  dairy  and 
butter  business  in  addition  to  ordinary  fann- 
ing operations,  keeping  a  large  number  of 
cows,  which  renders  a  supply  of  pure  water 
essential;  that  the  water  for  the  use  ot  the 
stodc  is  supplied  by  a  stream  which  was 
pure  and  uncontamlnated,  and  without  pollu- 
tion of  any  kind,  and  tiiat  the  milk  and  but- 
ter from  the  cows  which  drank  the  water 
was  free  from  any  objection  or  odor,  snd 
commanded  the  highest  price  oa  the  market; 
that  the  defendant  In  error,  the  Prison  Asso- 
ciation of  Vbvhola,  became  the  owner  ot  a 
certain  tract  of  land  ujfoa  said  stream  above 
the  land  of  the  plaintiff,  so  that  the  water 
which  passed  through  the  plaintiff's  land,  and 
was  used  by  his  stock  and  family,  came 
through  the  defendant's  land;  that  the  de- 
fendant established  xipon  Its  land  a  school  for 
the  confinement  of  youthful  criminals,  known 
as  the  "Laurel  Industrial  School,"  and  erect- 
ed thereon  numerous  buildings  tot  their  ac- 
commodation, and  collected  and  quartered 
therein  several  hundred  persons,  and  furnish- 
ed the  buildings  with  washtubs,  bathtubs, 
urinals,  and  closets,  without  tbe  coosrat  of 
the  plalntlfl,  and  against  his  protest,  and 
emptied  the  refuse  water,  urine,  and  excre- 
ment therefrom  into  the  stream,  and  thereby 
polluted  tbe  natural  and  pure  water  of  tha 
stream  on  plaintiff's  lands  below,  and  by  re^ 
sou  thereof  broke  up  and  destroyed  bis  dairy 
business,  seriously  Injured  the  health  of  bis 
family,  impaired  the  bealthfulness  of  his 
home,  and  greatly  lessened  the  value  of  his 
property  In  the  public  estimation,  and  re- 
duced its  salable  value  in  the  market. 

Tbe  second  count  la  substantially  identical 
with  the  first,  except  that  It  charges  the  de- 
fendant with  having  erected  wash  houses, 
urinals,  and  closets,  and  constructed  sewers 
from  them  to  the  stream  where  It  passes 
through  tbe  defendant's  lands,  and  by  means 
of  the  said  contrivances  the  defendant  emp- 
tied large  quantities  of  impure  water,  urine, 
excrement  and  fecal  matter,  which  mingled 
with  the  water  therein,  and  by  the  natural 
flow  of  the  stream  polluted  the  water  of  the 
branch  In  and  upon  plaintiff's  farm  below, 
ftom  which  bis  stock  and  milch  cows  had 
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to  obtain  tbetr  dally  supply  of  water  to  Batls* 
tj  the  demands  of  nature. 

The  third  count  Is  to  the  same  effect,  with 
tbe  additional  allegation  that  by  reason  of 
'the  Impurities  carried  into  It  by  means  of 
tbe  sewm  erected  by  the  defendant  not  only 
was  tbe  water  contaminated,  but  that  tbe  at- 
mosphere about  plalntltTs  home  became  im- 
pregnated with  microbes  of  typbold  fever  and 
malaria,  and  waa  made  in  erery  way  injuri- 
ous to  health,  and  In  consequence  thereof  tbe 
'  healthfulness  of  tbe  plaintiff's  farm  was  de- 
stroyed, and  that  of  his  family  seriously  Im- 
paired. By  r«UMm  of  the  premises  plaintiff 
claims  to  have  suffered  damage  to  the  extent 
of  $2,000,  for  which  he  sues. 

The  defendant  demurred  to  this  declara- 
tion, the  demurrer  was  sustained,  the  suit  dis* 
missed,  and  a  writ  of  error  was  obtained 
from  this  court  by  the  plaintiff. 

The  first  objection  Interposed  by  dtfendant 
in  error  Is  that  it  Is  not  liable  to  be  sued  for 
its  torts,  and  in  support  of  this  proposition 
relies  nvon  the  recent  case  of  Maia's  Adm'r 
T.  Directors,  etc.  (Va.)  34  S.  B.  617.  It  was 
there  held  that  *'aa  «£BmInatlon  of  the  stat- 
utes creating  and  continuing  this  bo^ltal 
shows  that  It  was  created  and  exists  for  pure- 
ly goTemmratal  purposes,  and  Is  under  the 
exclusive  ownership  and  control  at  tbe  state. 
It  has  no  stockholders,  no  members  even,  ex- 
cept directors,  haTii^  no  Interest  in  It  or  Its 
affairs,,  who  are  appointed  by  tbe  governor 
by  and  with  the  consent  of  the  senate,  and 
are  in  fact  public,  rather  than  corporate,  of- 
ficials,- endowed  with  a  corporate  being  tor  a 
-  more  convenient  administration  of  tbe  duties 
imposed  upMi  them  by  law,  and  are  made  li- 
able to  fines  tot  any  failure  to  perform  tiieir 
duties. 

"The  moneys  necessary  to  defray  tbe  ex- 
penses of  maintaining  and  caring  for  Its  in- 
mates Is  provided  by  annual  appropriations 
made  by  the  general  assembly  out  of  tbe 
pnUlc  treasury,  and  tbe  manner  of  keeping 
and  disbursing  its  funds  Is  prescribed  by  stat- 
ute. The  directors  are  required  to  make 
quarterly  reports  to  tbe  auditor  of  public  ac- 
cotints  showing  in  detail  how  th^  have  been 
disbursed,  and  to  report  annually  to  the  gov- 
ernor, for  the  information  of  tbe  general  as- 
sembly, the  condition  of  the  hotqpltal,  and  the 
sums  received  and  disbursed  by  tStenL" 

The  prison  association  is  not  each  a  corpo- 
ration. It  is  a  voluntary  association  of  indi- 
viduals, who  i^rocnred  a  charter  tax  certain 
specified  objects.  It  Is  not  controlled  by  the 
state,  but  by  its  own  corporate  t^ciala.  It 
makes  and  enforces  Its  own  Iv-laws  and  ireg- 
ulatlons  for  the  management  of  its  affiUrs  and 
property.  It  la  Invested  with  all  powers, 
rights,  and  privileges  conferred,  and  made 
subject  to  ail  the  responsibilities,  regulations, 
and  restrictions  Imposed,  by  the  common  law 
and  the  statutes  of  this  commcmwealth  upon 
corporate  bodies.  It  may  acquire  and  hold 
prc^erty,  the  value  ot  the  real  estate  held 
by  it  being  limited  to  |100,000,  Its  general 


objects,  it  may  be  conceded,  are  of  a  braevo- 
lent  character,  as  they  look  to  the  improve- 
ment of  tbe  government,  discipline,  and  gen- 
eral management  of  prisons  within  this  state, 
and  the  amelioration  of  tbe  condition  of  prish 
oners,  but  for  Ite  services  In  this  behalf  it  re- 
ceives a  reasonable  compensation;  and,  while 
Its  officers  are  required  "to  make  an  annual 
report  of  their  work  to  the  general  assembly 
of  Virginia,"  tbat  does  not  constitute  it  a  pub- 
lic corporation,  and  give  it  Immunity  from 
responsibility  for  Its  torts. 

In  1  Wood,  Nuls.  (8d  Bd.)  1  427,  It  is  Bald: 
"The  right  of  a  riparian  owner  to  have  tbe 
water  of  a  stream  come  to  him  In  its  natural 
purity  Is  as  well  recognized  as  the  right  to 
have  It  flow  to  his  land  in  its  usual  flow  and 
volume.  But  In  r^erence  to  this,  as  with  the 
air.  It  Is  not  every  Interference  with  the  wa- 
ter that  imparts  ImpuritleB  thereto  that  is 
actionable,  but  only  such  as  impart  to  tbe  wa- 
ter such  impurities  as  substantially  Impair 
Its  value  for  the  ordlnat7  purposes  of  life,  and 
render  It  measurably  unfit  for  domestic  pur- 
poses, or  such  as  causes  unwholesome  or  of- 
fensive vapors  or  odors  to  arise  from  the  wa- 
ter, and  thus  impairs  the  comfortable  or  bene- 
ficial enjoyment  of  property  in  its  vidnlty.  or 
such  as,  while  producing  no  actual,  sensible 
effect  upon  the  water,  are  yet  of  a  character 
calculated  to  disgust  the  senses,  such  as  the 
deposit  of  the  carcasses  of  dead  animals  there- 
in, or  the  erection  of  privies  over  a  stream,  or 
any  other  use  calculated  to  produce  nausea 
or  disgust  In  those  using  tbe  water  for  the  or- 
dinary purposes  of  life,  ot  such  as  Impair  Ite 
value  for  manufacturing  purposes.** 

The  great  principle  upcm  which  tbe  law  as 
thus  stated  rests  Is  that  every  man  must  use 
his  own  property  so  as  to  not  Injure  tbat  of 
another.  It  1ft  true,  as  urged  by  counsel  for 
defindant  In  error,  tbat  the  operatlcm  of  this 
principle  is  qualified  by  another  maxim  found- 
ed In  natural  law,  that  he  who  exercises  only 
his  own  legal  righte  Injures  no  <ne.  The  mo- 
tive, good  or  bad,  which  influenced  the  action 
complained  of  is  graierally  of  no  Importance 
whatever;  for  It  Is  well  stated  by  an  eminent 
writer  upon  this  subject  that,  "Whatever  <Mie 
has  a  right  to  do,  another  can  have  no  right 
to  complain  of."  Oooley,  Torts,  p.  630,  |  6. 
If,  therefore,  a  lawful  act  Is  done  In  a  lawful 
manner,  tbougb  another  may  be  Injured  by  It, 
the  law  affords  no  remedy.  It  is  damnum  abs- 
que Injuria., 

As  was  said  by  the  court  In  MerrifleM  v. 
City  of  Worcester,  110  Mass.  219:  "C3ultlvBt- 
Ing  and  fertilizing  the  lands  bordering  on  the 
stream,  and  In  which  are  its  sources,  their 
occupation  by  farm  faonses  and  other  erections, 
will  unavoidably  cause  impurities  to  be  car- 
ried Into  the  stream.  As  the  lands  are  sub- 
divided, and  their  oocnpation  and  use  become 
multifarious,  these  causes  will  be  rendered 
more  operative,  and  their  effects  more  percep- 
tible. The  water  may  thus  be  rendered  ud- 
fit  for  numy  uses  for  which  It  bad  before  been 
suitable,  but;  so  far  as  ttiat  condition  results 
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from  reasonable  use  of  the  stream  In  ac- 
ince  with  the  common  right,  the  lower 
■Ian  proprietor  has  no  remedy. 
Then  the  population  became  doue,  and 
IB  or  villages  gather  along  Its  banks,  the 
m  naturally  and  necessarily  suffers  still 
ter  deterioration.  Roads  and  streets 
ling  It  or  running  by  Its  side,  with  their 
>rB  and  sluices  discharging  Into  It  their 
Lce  water  collected  from  over  large  spa- 
and  carrying  with  it  In  suspension  the 
!  and  light  material  that  Is  thus  swept  off, 
abundant  sources  of  impurity,  against 
h  the  law  affords  no  redress  by  action." 
le  wrong  complained  of  in  the  declaration 
r  consideration  differs  widely  from  that 
itlon  of  water  Incident  to  the  causes  ad- 
id  to  In  the  foregoing  quotation.  Here 
charged  not  only  that  prlTles  were  erect- 
X  the  accommodation  of  a  great  number  of 
le,  but  also  that  the  defendant  "emptied 
le  water,  urine,  and  excrement  therefrom 
the  stream,"  and  in  other  counts  It  Is 
i;ed  that  this  was  done  by  means  of  sew- 
specially  constructed  for  that  purpose, 
les  are  prima  fade  nuisances,  and,  "al- 
gh  necessary  and  Indispensable  In  con- 
on  with  the  use  of  property  for  the.ordl- 

purposes  of  habitation,  yet  If  they  are 

or  are  allowed  to  remain  In  such  a  con- 
n  as  to  annoy  others  in  the  proper  enjoy- 
:  of  their  property,  ♦  •  •  they  are 
uces  In  fact,  and  render  the  person  erect- 
ir  using  them  liable  for  all  the  injurious 
equences  flowing  therefrom." 
"he  pollution  of  the  water  by  artificial 
lage,  which  causes  sewage  to  flow  Into 
■earn,  spring,  or  well,  whether  done  by  a 
Iclpal  corporation  or  an  Individual,  con- 
tes  a  nuisance  which  entitles  the  own- 
I  damages  therefor;  the  rule  being  that 
unlclpal  corporation  has  no  more  right 
Jure  the  waters  of  a  stream  or  the  prem- . 
of  an  individual  than  a  natural  person." 
ood,  Nula  (Sd  Ed.)  H  427,  579. 

Chapman  t.  City  of  Bochester,  110  N. 
73,  18  N.  B.  88,  1  L.  R.  A.  296,  the  de- 
ant  constructed  certain  sewers,  and 
ugh  them  discharged  not  only  surface 
ir,  but  the  sewage  from  bouses,  and  the 
ents  from  a  large  number  of  water- 
its.  In  Thomas  creek,  above  plalntlCTs 
,  so  as  to  render  its  water  unfit  for  use, 

covered  Its  banks  vritta  filthy  and  un- 
lesome  sediment  *^eBe  and  other 
I,"  said  the  court  **well  warranted  the 
luslon  of  the  trial  court  that  the  act 
be  defeudent  In  thus  emptlng  Its  sew- 
constltuted  an  offensive  and  dangerous 
ance.   •   •   •   The  fllth  of  the  city 

not  flow  naturally  to  the  lands  of  the 
itiff,  as  surface  water  flnds  its  level,  but 
irrled  thither  by  artificial  arrangements 
ared  by  the  dty,  and  for  which  It  Is  re- 
sible.  •  •  •  The  case  comes  within 
general  rule  which  gives  to  a  person  In- 
A  by  the  pollution  of  air  or  water,  to 
use  of  which,  in  its  natural  condition, 


he  la  entitled,  an  action  against  the  party, 
whether  It  be  a  natural  person  or  a  corpora- 
tion who  causes  that  pollution." 

The  case  of  Mayor,  etc.,  of  Baltimore  v. 
Warren  Mfg.  Co.,  59  Md.  90,  Is  Instructive. 
The  city  of  Baltimore  asked  an  Injunction 
against  the  defendants  to  restrain  them 
from  polluting  Qnnpowder  river,  the  source 
of  Its  supply  of  water  for  drinking  and  other 
purposes.  The  defendant  was  an  upper  ri- 
parian proprietor,  and  the  charge  against  It 
was  that  It  discharged,  or  knowingly  suf- 
fered or  permitted  to  be  discharged.  Into 
said  stream  refuse  water  from  Its  factory. 
Impregnated  with  divers  injurious  Ingre- 
dients and  substances,  put  Into  the  same  by 
the  defendants  at  its  factory,  whereby  the 
water  was  rendered  less  pure  and  fit  for 
use  by  man  as  drinking  water.  This  charge 
was  held  to  be  too  vague  as  to  the  nature 
and  character  of  the  defilement  but  the  ad- 
ditional charge  that  he  erected,  maintained, 
and  used  divers  large  privies  and  hog  pens 
at  or  near  said  factory,  the  excrement  and 
fllth  whereof  the  defendants  caused  or  will- 
fully suffered  and  permitted  to  be  dischar- 
ged into  the  waters  of  Gunpowder  river, 
whereby  the  water  of  the  stream  was  great- 
ly polluted,  was  held  to  be  cause  for  the  In- 
junction. 

Tracing  the  law  from  the  time  of  Lord 
Ooke  to  more  recent  times,  the  court  speck- 
ing through  Judge  Alvey,  declares  that  "all 
common-law  authorities  agree  that  a  ripari- 
an owner  has  the  right  to  the  natural  stream 
of  water  flowing  by  or  through  bis  land, 
in  its  ordinary  natural  state,  both  as  to  itB 
quantity  and  quality,  as  incident  to  tbe 
right  to  the  land  on  or  through  which  tbe 
water  course  runs.  •  •  •  If,  therefore," 
said  the  court  "the  defendants,  being  up- 
per riparian  proprietors,  and  as  such  enti- 
tled to  the  ordinary  use  of  the  water,  In- 
cluding the  right  to  apply  it  in  a  reasonable 
way  to  purposes  of  trade  and  manufacture, 
are  using  tbe  water  of  the  stream  In  an  un- 
reasonable manner,  and  have  deflled  tbe 
same  In  such  manner  and  to  such  an  extent 
as  to  operate  an  actual  Invasion  of  the  rights 
of  tbe  complainants,  tbe  latter  are  entitled 
to  redress  by  action  at  law,  and,  in  case  the 
nuisance  be  continued,  to  summary  relief 
by  Injunction.   •    •  • 

"What  nature  and  extent  of  pollution  of 
the  stream  will  coll  for  the  active  interfer- 
ence of  the  court  Is  not  In  all  cases  easy  to 
deflne.  It  Is  not  every  impurity  Imparted  to 
the  water,  however  small  in  degree,  that  will 
be  tbe  subject  of  an  Injunction.  All  running 
streams  are,  to  a  certain  extent  polluted; 
and  especially  are  they  so  when  they  flow 
through  populous  regions  of  country,  and 
the  waters  are  utilized  for  mechanical  and 
manufacturing  purposes.  The  washings  of 
the  manured  and  cultivated  fields,  and  the 
natural  drainage  of  tbe  country,  of  neces- 
sity, bring  many  Impurities  to  the  stream; 
but  these  and  tbe  like  sources  of  pollution 
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caunot,  ordinarily,  be  restrained  by  tbe 
court  Therefore,  when  we  speak  of  the 
right  of  each  riparian  proprietor  to  have 
tbe  water  of  a  natural  stream  flow  through 
his  land  In  Its  natural  purity,  those  de- 
scriptlve  terms  must  be  understood  In  a 
comparatlTe  sense;  as  no  proprietor  does 
receive,  nor  can  he  reasonably  expect  to  re- 
ceive, the  water  in  a  state  of  entire  purity. 
But  any  use  that  materially  fouls  and  adul- 
terates the  water,  or  the  deposit  or  dis- 
cbarge therein  of  any  filthy  or  noxious  sub- 
stance, that  so  far  afCects  the  water  as  to  Im- 
pair Its  value  for  the  ordinary  purposes  of 
life,  will  be  deemed  a  violation  of  the  rights 
of  the  lower  riparian  proprietor,  and  tor 
which  he  will  be  entitled  to  redress.  Any- 
thing that  renders  the  water  less  wholesome 
•than  when  In  its  ordinary  natural  state,  or 
which  renders  It  offensive  to  taste  or  smell, 
or  that  is  naturally  calculated  to  excite  dis- 
gust in  those  using  the  water  for  the  ordi- 
nary purposes  of  life,  will  constitute  a  nui- 
sance, and  for  the  restraint  of  wUeb  a  court 
of  equity  will  Interpose." 

Tbe  case  before  us  measnres  fully  up  to 
tbe  careful  statement  of  the  law  in  the 
opinion  Just  quoted.  If  the  averments  of 
the  declaration  before  us  are  true,  the  water 
la  utterly  unfit  for  its  primary  uses.  It 
would  be  disgustii^;  to  the  senses  and  In- 
jurious to  the  health.  It  la  a  matter  of  com- 
mon knowledge  that  nothing  is  more  sus- 
ceptible to  contaminating  Influences  than 
milk,  and  its  odor,  its  taste^  and  Its  whole- 
someness  are  alike  affected  the  omdltioni 
to  which  It  may  be  exposed.  It  Is  the  prin- 
cipal food  of  the  feeble  and  the  young,  and 
therefore  to  make  it  and  keep  it  pure  and 
tree  from  aU  contaminating  influences  Is  of 
great  Inqportance;  but,  apart  from  the  pos- 
sible effect  upon  the  health,  who  would  not 
be  nauseated  at  the  Idea  that  the  milk  be 
drinks  was  obtained  from  cows  supplied  with 
water  from  so  foul  a  source  as  described  in 
this  declaration?  It  does  not  set  out  one  of 
those  slight  Interferences  the  law  passes  over 
as  too  trifling  to  be  considered,  but  a  sub- 
stantial, and  Indeed  a  destructive,  impair- 
ment of  the  value  the  mter  tor  nU  vt 
its  primary  uses. 

Defendant  in  error  laid  great  stress  upon 
the  case  of  Ooai  Co.  v.  Sanderson,  113  Pa. 
St  120.  Its  authority  Is  much  dlmhilshed 
by  the  fact  that  the  supreme  court  of  Penn- 
sylvania, ui>on  the  same  case,  between  the 
same  parties,  had  reached  an  opposite  con- 
clusion in  86  Pa.  St  401,  and  by  the  further 
fftct  that  In  the  last  case  three  of  the  Judges 
dissented  of  a  court  of  seven.  That  was  a 
suit  brought  by  Sanderson  and  wife  agahist 
the  Pennsylvania  Goal  Company  to  recover 
damaSM  for  the  pollution  by  the  defendant 
of  a  stream  of  water  which  flowed  through 
the  plaintiff's  grounds  by  the  discharge  of 
water  Into  It  from  the  defendant's  mines. 
The  ayllabos  states,  among  other  thinga,  that 


"the  use  and  enjoyment  of  a  stream  of  pure 
water  for  domestic  purposes  by  the  lower 
riparian  own«s,  who  purchased  their  land, 
built  their  houses,  and  laid  out  their  grounds 
before  the  c^tenlng  of  the  coal  mine,  the 
acidulated  waters  from  which  rendered  the 
stream  entirely  useless  for  domestic  pur- 
poses, must  ex  necessitate  give  way  to  the 
Interests  of  the  community,  in  order  to  per- 
mit the  development  of  the  natural  resources 
of  the  country,  and  to  malu  possible  the 
prosecution  of  tiie  lawful  bnalneas  of  mlntav 
coal." 

Whether  the  right  of  the  individual  under 
like  conditions  would  with  us  yield  to  the 
public  interest  except  upon  payment  of  prop- 
er c(»npensation,  is  a  question  which  we  need 
not  now  decide. 

That  oamages  resulting  to  another,  from 
the  natural  and  lawful  use  of  his  laud  by 
the  ownw  thereof,  are.  In  the  absence  of 
malice  or  negligence,  damnum  absque  in- 
juria, as  stated  In  that  case,  there  can  be 
no  question;  and  there  is  great  force  in  the 
poBiti<«  of  the  court  that  the  defendant  did 
notliing  to  change  the  character  of  the  wat» 
or  diminish  Its  purity  save  what  resulted 
from  the  natural  use  and  enjoyment  of  its 
own  property.  Mining  coal  was  a  lawful 
business.  It  could  not  be  carried  on  with- 
out freeing  tbe  mine  from  the  water  which 
percolated  into  it  All  mine  water  Is  acidu- 
lated and  unfit  for  domestic  use.  It  was 
pumped  out  of  the  mine,  and  by  the  fone  of 
gravity  and  the  natural  conformation  of  the 
land  It  passed  into  and  polluted  the  stream 
which  flowed  through  the  premises  of  tbe 
plaintiff.  As  was  said  by  the  court:  **Tbe 
defendants  having  brought  nothing  on  to  the 
land  artlfldally,  the  water  aa  it  poured  Into 
Meadow  brook  is  the  water  which  the  mine 
naturally  discharged.  Its  impurity  arises 
from  natural,  not  artificial,  causes.  A  mine 
cannot,  of  course^  be  operated  elsewhere  than 
wbere  the  coal  is  naturally  found,  and  the 
discharges  are  necessarily  Incident  to  it"  It 
appears,  moreover,  '*that  the  community  in  and 
around  Scranton,  including  the  complainant. 
Is  supplied  with  abundant  pure  water  from 
other  sources.  There  Is  no  complaint  as  to 
any  injurious  effect  from  this  water  to  the 
general  health.  The  community  does  not 
complain  on  any  grounds.  The  plaintiff's 
grievance  is  for  a  mere  personal  incMiven- 
ience,  and  we  are  of  opinion  that  mere  private 
personal  Inconvenience,  arising  in  this  way 
and  under  such  circumstances,  must  yield 
to  the  necessities  of  a  great  puUic  Industry, 
which,  although  In  the  hands  of  a  private 
corporation,  subserves  a  great  public  Interest 
To  encourage  the  development  of  the  great 
natural  resources  of  a  country,  trlfilng  incoo- 
veniences  to  particular  persons  must  aome- 
times  give  way  to  the  neoemMm  9t  a  great 
community." 

We  have  quoted  thus  fully  from  this  case, 
not  that  we  mean  to  ^^prove^  or  that  ve 
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prarame  to  dlMpprore,  the  law  m  stated  In 
tliat  caM,  Irat  merdy  to  sbow  tl»t'  It  hu  no 
Toy  close  analogy  to  the  one  ixttae  oa. 

Tbe  COM  of  Merrlfl^  t.  City  of  Worcet- 
ta,  UO  UaBS.  218.  and  that  of  Mone  t. 
Same,  139  Uass.  869.  2  N.  S.  BM.  were  flolta 
acalnft  the  of  Worcester  for  poUntlnc 
a  stream  by  enqi^rhis  Into  It  the  sewage  <tf 
tbe  <dty,  and  It  was  held  that  thoe  can  be 
DO  vecoTei7  against  the  dty  for  the  piAlntlon 
so  far  as  it  Is  attributable  to  the  plan  of 
sewerage  adc^ted  by  tbe  dty,  but  <uily  so 
far  as  It  ts  attributable  to  the  Improper  ctm- 
structlon  or  unreasonable  use  of  the  sewers, 
or  negligence  or  other  fault  of  the  dty  In 
the  care  or  managemmt  <tf  titiem. 

Passages  from  the  opinions  In  tiiese  two 
cases  may  be  dted  as  antagonistic  to  the  views 
hereinbefore  eqwessed,  but  we  think  that  the 
case  of  Washburn  ft  Moen  BIfg.  Co.  t.  City  of 
Worcester,  116  Mass.  468,  wUl  solve  all  the 
aM>arent  dUteuitles  which  may  be  thus  ang- 
gested.  It  there  quKais  that  the  dty  of 
Worceatw,  fai  the  ctmstmctton  of  Ita  wat^ 
works,  acted  mder  a  statute  whldi  made 
provision  "for  the  assessment  under  spedal 
proceedings  of  damages  to  all  parties  whose 
estates  are  thexeby  Injured."  and  the  dty 
was,  ot  coune^  held  not  to  be  llaUe  to  an 
action  at  law  or  bill  In  equity  for  injuries 
whkA  were  the  neeessaiy  results  of  the  ex- 
wdse  of  the  pow«s  thus  conferred.  Bald 
tbe  court:  "But  if  by  an  excess  of  the  pow- 
ers granted^  ct  negligence  in  the  mode  of 
carrying  oat  the  system  legally  adopted,  or 
In  <Hnlttlng  to  take  due  j^ecautiona  to  gnaid 
against  consequences  of  its  operation,  a  nui- 
sance is  created,  the  dty  may  be  liable  to 
Indictment  In  behalf  of  the  public^  or  to  suit 
by  indlTldnals  suffering  spedil  damagew"  So 
that  these  cases  are  In  harmony  with  the 
entire  current  of  anthori^. 

We  are  of  opinion  that  the  Judgment  of 
tbe  circuit  court  must  be  lerersed. 


OILOSPIB  T.  OOUDMAM. 
(Supreme  Court  of  Appeala  of  Ylrgliila.  June 

14,  190a) 

APPBUf  AND  miBOB-VINAL  OKDBB. 

An  order  sostaiidng  a  dflmorrcr  to  a  dec- 
laration or  amended  declaration,  without  a 
judgment  of  dismissal.  lavot  final,  so  that  writ 
of  error  authorized  by  Code,  {  3464.  In  an  ac- 
tion at  law,  only  in  ease  of  final  Judgment, 
wiU  notlie. 

Sirror  to  drcalt  court,  Wytherille  county. 

Action  by  Gillespie  against  Coleman,  sher- 
iff.  Demurrers  were  sustained  to  the  declara- 
tion and  amended  declaration,  and  plaintiff 
brings  error.  Dismissed. 

Camm  Pstteson  and  A.  S.  Hall,  for  plain- 
tiff in  error.  H.  D.  Flood,  for  defendant  in 
error. 

BUCHANAN,  J.  The  action  of  tbe  oourt 
In  sustaining  demorrers  to  the  plalntUTs  orig- 


inal and  amended  declarations  is  complained 

of.  The  order  of  tbe  court  upon  ndther  de- 
murrer was  final.  In  sustaining  the  demur- 
rer to  tlie  origbial  dedaratlon,  leave  was  giv- 
en to  amend,  and  pursuant  to  that  order  an 
amended  declaration  was  filed.  The  court 
was  of  <vlnion  that  tte  amended  declaration 
was  not  suffldoit,  and  sustained  the  demur- 
rer to  it;  but  did  not  dismiss  the  case. 

From  some  chancery  orders*  although  Oiere 
is  no  final  decree  in  the  case,  it  is  provided  by 
statute  that  an  appeal  may  be  taken.  Code, 

1  3^  But  the  statute  makes  no  provision 
for  a  writ  of  wror  in  an  action  at  law  until 
there  is  a  final  Judgment  Id. 

The  sustaining  or  overruling  of  a  demurrer 
to  a  declaration  Is  not  final.  To  make  it  final 
In  the  former  case,  ^re  must  be  a  judgment 
of  dismissal;  and  in  the  lattw,  a  Judgment 
for  the  amount  or  thing  sought  to  be  recov«> 
ed,  or  some  order  which  puts  an  end  to  the 
case.  Bee  Kmcock  v.  Ballroad  Co.,  8  Grat 
828;  l^illan  v.  Bailioad  Ca.  Id.  812;  Jeter 
V.  Board.  27  Grat  910;  Tucker  v.  Sandrldge, 
82  Va.  632;  4  Minor.  Inst  <8d  Ed.)  1064-1066; 

2  Bna  PL  ft  Prac.  114  et  seq.,  when  anthorl- 
ties  generally  are  collected. 

From  anything  that  appears  in  the  record, 
this  case  Is  stUl  pending  In  the  trial  court,  and 
another  amended  declaration  might  be  filed 
there,  and  further  proceedings  had  In  the 
case. 

No  ilnal  Judgment  having  been  rendered  in 
the  case,  this  writ  of  error  must  be  dismissed 
as  improvldently  awarded. 


EOSS  et  al.  v.  KASTELBBRO  et  aJ. 
(Sapreme  Coort  of  Appeals  of  Virginia.  June 
14,  1900.) 

WIU^PROPBRTT  BBQUBA'mBD— BANK  DB- 
POBIT. 

A  bequest  of  "all  hones,  hamesses,  wag- 
ons, macbuiery,  and  all  other  personal  property 
Dsed  In  my  butchering  business,  includiDR  all 
dioses  in  action,"  does  not  pass  a  Iwnk  deposit, 
it  appearing  Uiat  the  account  was  resorted  to 
In  connection  with  testator's  general  business; 
that  accounts  were  paid  oat  of  it  in  no  wise 
connected  with  his  untcherlng  b;i8ines<i:  thnt 
it  was  not  at  all  necesaar;  to  tlie  conduct  of 
that  business,  which  was  an  established  and 
profitable  one;  that  there  were  motives  for 
opening  the  account  growing  out  of  a  contem- 
plated visit  abroad;  and  that  there  were  ac- 
counts dne  b}  customers  to  the  butcher  busi- 
ness satisffing  the  tvovlsion  as  to  ehoses  in 
action. 

Appeal  from  circuit  court,  Henrico  county. 

Suit  between  Koss  and  others  and  Kastei- 
berg  and  others.  From  an  adverse  decree, 
Koss  and  others  appeal.  Reversed. 

B.  T.  Barrett  and  J.  R  V.  Daniel,  for  appel- 
lants, li.  O.  Wendenburg  and  Anderson  & 
Anderson,  for  appellees. 

KBITH,  P.  The  biU  in  this  case  was  filed 
in  the  drcult  court  of  Henrico  county  to  have 
the  will  of  Rudolph  Kaatdbng  ccHostrued. 
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The  third  and  fourth  clauses  of  the  -will  are 
jis  follows: 

"Third.  I  give  and  bequeath  onto  to  my 
four  sons,  R.  L.  Kaatelberg,  Jos.  F.  Kastel- 
beve,  Chas.  H.  Kastelberg,  and  William  Kaa- 
telberg, all  my  horsea,  harness,  wagons,  ma- 
chinery, and  all  other  persoiml  property  used 
In  my  butchering  business,  Including  all  chos- 
es  In  action,  to  be  held  by  them  Jointly  and  lu 
fee  simple. 

"Fourth.  I  give,  derise,  and  bequeath  unto 
my  beloved  wife,  Lena  E:astelberg,  and  all  our 
^Ildreu,  all  my  real  estate,  aa  well  as  any 
other  property  not  heretofore  bequeathed,  to 
be  held  by  them  jointly  and  lu  fee  simple,  the 
share  of  my  said  wife  being  the  same  as  the 
share  of  each  child;  and,  should  any  child  die 
before  I  do  leaving  children,  then  the  share  of 
such  child  shall  descend  to  his  or  her  chll- 
dren  p»  stirpes;  and,  should  my  wife  fail 
for  any  reason  to  receive  or  collect  the  policy 
of  Insurance  taken  oat  on  my  life  for  her  ben- 
efit In  the  Mutual  Life  Insurance  Company 
of  New  Tork,  then  she  shall  receive  hex  dower 
Interest  In  my  real  estate  In  lien  of  the  pto- 
vision  made  In  this  daose  of  my  will  for  her 
benefit" 

The  testator  bad  conducted  the  buslnera  of 
a  butcher  In  the  city  of  Rlcbmond,  and  at  the 
time  of  bis  death,  as  appears  by  the  report  of 
the  commissioner,  was  possessed  of  the  fol- 
lowing personal  property:  Certain  rents  that 
were  due  him;  a  balance  ou  deposit  In  the 
State  Bank  of  Virginia;  casb  In  safe-deposit 
box  of  the  First  National  Bank  of  Vlr^nla; 
stock  in  the  United  Banking  &  Building  Fund 
Association;  balance  in  bank  to  the  credit  of 
R.  Kastelberg's  Sons,  but  which  It  Is  admitted 
belonged  to  the  teartator;  certain  farm  stock 
and  farm  Implements  mentioned  in  the  re> 
port;  and  debts  by  open  account  from  his 
customers  which  amounted  to  about  $1,000. 

The  commissioner  was  further  directed  to 
report  tiie  Interest  of  the  parties  in  this  cause 
In  the  personal  estate.  In  order  to  do  so.  It 
became  necessary  to  construe  the  clauses  fif 
the  will  already  quoted,  and  he  was  of  opin- 
ion, and  so  reported,  that  the  third  clause 
-passed  to  the  four  sons  of  the  testator  the 
horses,  harness,  wagons,  and  machinery  used 
In  the  butchering  buiriness,  and  accounts  due 
to  that  business  by  customers,  but  did  not 
carry  the  balances  in  bank  and  other  choses 
in  action. 

To  this  report  the  executors  of  Kastelberg 
filed  four  exceptions,  all  of  which  were  over- 
ruled except  the  second,  which  Is  as  follows: 

"Because  he  reports  the  (3,973.61  In  the 
First  National  Bank  to  the  credit  of  R.  Kas- 
telt>erg*s  Sons  does  not  pass  under  the  third 
clause  of  the  will  to  R.  Kastelberg's  four 
sons,  but  to  his  estate." 

We  are  of  opinion  that  this  exception  should 
not  have  been  sustained.  While  the  account 
stood  In  the  name  of  Kastelberg's  Sons,  the 
commissioner  found,  and  In  tbls  respect  the 
report  Is  not  controverted,  that  this  sum  be- 
longed to  Bndolph  Kastelberg,  deceased,  and 


passed  under  his  win.  It  is  claimed  that  it 
Is  embraced  in  the  third  clause  because  It  is 
a  chose  In  action.  A  balance  in  bank  to  tbe 
credit  of  a  depositor  Is,  strictly  speaking,  a 
chose  in  action.  It  is  often  treated,  how- 
ever, as  ready  money,  and  whether  It  Is  to  be 
regarded  In  a  particular  case  as  the  one  or  the 
other  will  depend  upon  all  the  surrounding 
circumstances,  and  the  conclusion  reached 
will  be  In  accordance  with  the  cardinal  rule 
of  construction  which  requires  courts  to  ascer- 
tain from  the  will  the  Ime  Intent  of  tbe  tes- 
tator, and,  if  pos^ble,  give  effect  to  It 

The  third  clause  bequeaths  to  his  f  oar  sons 
"all  horses,  harness,  wagons,  machinery,  and 
all  other  pwsona]  property  nsed  in  my 
butohering  business,  Including  all  choses  In 
action."  Those  who  claim  a  balance  In  bank 
by  virtue  of  the  third  clause  must  show,  not 
only  that  It  constitutes  a  chose  In  action,  but 
that  It  was  used  in  connection  with  the  bntch- . 
erlng  business;  for  it  is  not  every  chose  in 
action  of  which  the  testator  died  possessed 
which  passes  under  this  clause,  but  only  sucb 
choses  In  action  as  cmnply  with  the  other 
term  of  the  description,  and  are  shown  to 
have  been  used  in  the  buslnefls  conducted  by 
the  testator.  This  seems  to  be  conceded  by 
ai^llees.  Tbe  term  "chose  in  action"  Is 
BuffldenUy  broad  to  embrace  all  the  Items  of 
property  set  out  in  the  report  of  the  com- 
missioner except  the  farm  stock  and  farm 
implements,  whldi  were  of  llttie  value;  yet 
the  appellees  only  excepted  to  so  much  of  the 
r^rt  as  portalns  to  the  balance  of  $3,073.61 
standing  in  the  name  of  Kastelberg's  Schis, 
$2,571.64  on  deposit  hi  tiie  State  Bank  of 
Virginia,  stock  In  tbe  United  IBanklng  ft 
Building  Fund  Assodatloa  amounting  to 
$820.76,  and  Interposed  no  exception  to  the 
amount  of  cash  in  safe-d^toslt  box  In  the 
First  National  Bank  of  Virginia  amounting  to 
$4,000.  It  is  very  clear  from  the  decree  of 
the  circuit  court,  read  In  connectI<xi  with  the 
pleadings,  the  report,  and  the  exceptions 
thereto,  that  the  learned  Judge  had  tbe  same 
view  with  respect  to  the  proper  construction 
of  the  third  clause  of  tbe  will  which  we  en- 
tertain; that  Is  to  say,  that  only  such  choses 
in  action  passed  under  It  as  were  used  In  con- 
nection with  the  business  of  the  .  testator. 

In  sustaining  the  appellees'  second  excep- 
tion to  the  commissioner's  report,  the  clr> 
cult  court  seems  to  fiave  been  controlled 
the  fact  that  the  testator  had  opened  an  ac- 
count with  the  First  National  Bank  of  Vir- 
ginia In  the  name  of  R.  Kastelberg's  Sons,  and 
was  further  of  opinion  that  the  evidence  was 
sufficient  to  show  that  It  was  opened  for  the 
convenience  of,  and  used  In  connection  with, 
the  business,  and  the  evidence,  without  doubt, 
lends  a  good  deal  of  force  to  tiiat  view.  Up- 
on the  whole  record,  however,  we  do  not  find 
it  conclusive.  It  appears  that  that  account 
was  resorted  to  in  connection  with  the  gm- 
eral  busings  of  the  testator;  that  accounts 
were  paid  out  of  It  In  no  wise  connected 
with  hla  business  as  bntdier;  that  It  was 
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not  at  all  neceauuy  to  the  condoet  of  that 
business,  which  was  an  established  and 
profitable  one.  When  we  find  that  thoe 
were  other  motives  for  opening  this  account 
.srowins  out  of  his  visit  to  Bnrope,  then  in 
-contemplation;  that  thm  was  other  per- 
w>nal  ^operty  and  choses  In  action  which 
folly  answMed  all  the  requirements  of  the 
third  danse  of  the  wlU«— that  Is  to  say,  the 
Accounts  due  by  customers  to  Us  business 
M  butcher,— we  are  satisfied  that  the  teeta- 
tor  did  not  Intend  that  this  item  should  pass 
to  his  four  sons,  hut  that  It  Should  be  dla- 
irlbntable  among  all  <tf  his  chlldien. 

There  Is  another  consideration  which  la 
•entitled  to  some  weight.  AD  of  the  testa- 
tcnr's  Children  wwe^  it  la  to  be  presumed,  the 
•equal  objects  of  his  eaieb  affection,  and 
Imun^.  BauUy  delights  In  equality,  and. 
-while  It  wUl  do  DO  Tlolence  to  language  or 
-wrest  words  from  their  natural  meaning  to 
■aecomidlBh  that  result,  It  will  not  be  with- 
out force  In  a  case  of  doubtful  constmetlon. 

We  are  ot  o^nlon  that  the  circuit  court 
■erred  tn  sustaining  the  exception  to  the  cc«n- 
mlssloner's  report;  and  Its  decree  Is  there- 
fore rerrased. 


PAYNB  T.  ZELU 
<8apreme  Oonrt  of  Appeals  of  Virginia.  June 

14,  1900.) 

BIIiLa    AND  NOTES— HOLDSR    rOR  VALUB- 
HOLDER  WITHOUT  NOTICE  —  CONTIN- 
UANOB-DRPOSmOHEt-NOTIOB. 

LA  refoBsl  to  grant  a  second  eoDtinoance 
becaase  of  defendant's  absence  from  the  city 
'to  keep  a  bosiness  engagement  is  not  a  ground 
for  reveraal,  when  no  effort  was  made  to  have 
day  set  for  trial  cbsnged  until  the  ease 
was  called,  though  such  engagement  was  made 
several  weeks  before. 

2.  Code,  S  3383,  prescribes  that,  In  serring 
the  counsel  of  a  party  wlio  is  a  nonresident 
vitb  notice  to  take  deimsitions,  sufficient  time 
«hall  l>e  giYen  for  conveying,  by  ordinary 
course  Of  mail,  a  letter  to  the  residence  of  such 
party,  and  a  reply  back  to  the  place  of  service, 
«nd  then  for  the  counsel  to  att«id  at  the  place 
■of  taking  the  deposition.  Held,  that  service  of 
A  notice  at  Ridimond  at  S:45  p.  m.  on  May  24th, 
to  take  a  dnwsition  at  Hampton  on  May  26th, 
was  not  within  a  reasonable  time,  where  non- 
resideut  resided  In  Baltimore. 

3.  Where  the  payee  of  a  note,  being  indebted 
-tp  plaintiff,  indorsed  and  delivered  it  to  him  in 
part  payment  of  such  Indebtedness,  plaintiff 
was  a  holder  for  value,  under  Acta  1887-08, 
pp.  890,  018,  S  26,  declaring  that  a  preexisting 
^ebt  constitutes  value. 

4.  Where  the  payee  of  a  note  was  indebted 
to  plaintiff,  and  assigned  the  note  as  collateral, 

Slaintiff  was  a  bolder  for  value  for  the  amount 
ne  hhn,  nnder  Acts  1897-98,  pp.  896,  918,  ft 
27,  declaring  that  where  a  holder  has  a  lien 
•on  an  iustrument  fae  Is  a  holder  for  Talne  to 
the  extent  of  his  lien. 

K.  The  holder  of  a  note  indorsed  to  bim  be* 
fore  maturity,  and  before  complaint  made  by 
the  maker  to  the  payee  of  a  failure  of  consid- 
eration, was  a  hiuder  without  notiGe  of  such 
failure  of  consldaration. 

Error  to  circuit  court  of  city  of  Richmond. 
Action  by  one  Payne  against  one  Zell. 
From  a  Judgment  In  favor  of  the  plaintiff, 
,  <lefendant  brings  error.  Affirmed. 


(yFeml  A  B^estn,  for  i^nlntlff  in  error. 
B.  Rand.  Wellford,  for  d^ftntont  In  error. 

BIBLY.  J.  The  refusal  of  the  court  to 
continue  the  case,  upon  the  motion  ot  the 
defendant,  consUtntes  the  first  assignment  of 
error*  A  motion  for  a  continuance  Is  ad- 
dressed to  the  sound  discretion  of  the  court, 
under  all  the  circumstances  of  the  case;  and, 
although  an  appellate  court  will  review  the 
action  of  the  trial  court,  it  will  not  reverse 
its  judgment  upon  such  motion,  unless  plain- 
ly erroneous.  Railroad  Co.  v.  Shott,  92  Vs. 
4S.  22  S.  B.  811,  and  Hlte's  Case,  M  Ya.  488, 
SI  8.  B.  886. 

The  suit  was  brought  to  first  rules  In  De- 
cember, 1888.  The  defendant  filed  no  plea, 
nor  entned  any  appearance,  until  the  2l8t 
of  February,  1898;  only  a  few  days  before  the 
office  Judgment  would  have  become  final.  The 
plaintiff  being  a  nonresident,  the  defendant, 
on  April  17, 1888,  made  a  motion  for  security 
for  costs,  which  was  promptly  given,  and 
the  case  set  for  trial  on  May  22,  1898.  Upon 
the  calling  of  the  case  for  trial  on  that  day, 
the  defendant  being  absent  from  the  city,  by 
consent  of  parties,  by  counsel.  It  was  set  for 
trial  on  the  27th  of  May.  When  called  for 
trial  on  the  day  to  which  It  was  so  postpon- 
ed, there  was  a  motion  by  counsel  for  the 
defendant  to  continue  the  case.  The  ground 
assigned  for  the  motion  was  that  the  defend- 
ant was  unable  to  attend  and  testify  by  rea- 
son of  an  im[X)rtant  business  engagement  In 
the  city  of  Baltimore,  and  that  his  testimony 
was  material  The  record  contains  no  expla- 
nation of  his  absence  from  the  city,  and  not 
attending  the  court  on  May  22d,  for  Which 
day  the  trial  was  first  set;  and,  as  to  his  ab- 
sence on  May  27th,  it  appears  that  the  busi- 
ness appointment  that  kept  bim  away  was 
made  several  weeks  before  the  day  fixed  for 
the  trial  of  the  case,  and  yet  be  made  no  ef- 
fort to  have  the  day  for  the  trial  of  the  case 
changed  until  It  was  called.  Under  the  cir- 
cumstances shown,  the  court  properly  over- 
ruled the  motion  for  the  continuance. 

Nor  did  the  court  err  In  rejecting  the  depo- 
sition of  the  defendant  upon  the  ground  of 
the  Insufficiency  of  the  notice  to  take  It.  The 
plaintiff  resides  In  the  city  of  Baltimore,  and 
his  counsel  In  the  city  of  Richmond,  where 
the  salt  was  brought  The  statute,  which 
authorizes  the  service  upon  the  counsel  of  a 
party  who  is  a  nonresident  of  the  state  of  a 
notice  to  take  a  deposition,  prescribes  that 
**the  time  between  the  service  of  notice  and 
taking  the  deposition  shall  be  sufficient  for 
conveying  by  ordinary  course  of  mail  a  let- 
ter from  the  place  of  service  to  the  place  of 
residence  of  the  party,  and  a  reply  from  that 
place  back  to  the  place  of  service,  and  then 
for  the  connsel  to  attend  at  the  place  of  tak- 
ing the  deposition."   Code,  S  8863. 

The  notice  was  served  on  counsel  In  the 
dty  of  Richmond  at  3:46  p.  m.  on  May  24th, 
to  take  the  deposition  at  Hampton,  Va.,  on 
May  26th,  between  the  hours  of  8  a.  m.  and 
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6  p.  m.  It  WM  not  praeucablo  witUB  llie 
time  InterrenlBg  between  the  nrrlce  of  the 
notice  and  the  date  appointed  for  taking  the 
deposition  for  counsel  to  communicate  by  let- 
ter wltb  the  plaintUE.  and  receive  a  re]ply, 
and  then  attend  at  12ie  place  ot  taldnc  the 
deposition.  The  aerrice  of  the  notice  waa 
not  within  a  reaaonable  time^  and  vaa  dear- 
If  insufflcteqt 

The  writing  aned  iqioo  1>  &  negotiable  note 
made  by  the  defendant,  and  tranaferred  bj 
the  pt^ee  to  the  plaintiff.  Upon  the  trial  the 
plaintUT  introduced  no  eridence  except  the 
note,  which,  under  the  Readings,  waa  all 
that  was  necessary  to  make  out  case. 

ThB  defendant  put  in  evidence  the  depoal- 
ti<His  of  the  i^iyee  and  tlie  j^aintUE,  wbldt 
he  had  taken  In  his  own  btibalf,  and  exam- 
ined orally  one  other  witness,  nie  defense 
relied  upon  to  defeat  a  recoTwy  waa  that 
there  waa  a  failure  of  the  oonalderatlon  for 
■wbicti  the  note  was  given,  and  that  the  ^aln- 
tlff  was  not  a  holder  for  value  or  without 
notice,  and  that,  therefore,  the  note  waa  sub- 
ject in  his  hands  to  any  defense  existing  be- 
tween the  maker  and  the  payee. 

The  evidence  of  the  defendant  proved  thai 
tiie  pi^ee  waa  indebted  to  the  idalntUE  in  th« 
sum  of  Vl«676  OB  account  ot  the  purchase  of 
stodc  of  the  Country  Club  of  Baltimore  Oounr 
ty,  and  before  the  matnri^  ot  the  note  sued 
on  Indorsed  and  d^vered  it  to  the  pl^tlff 
in  part  payment  of  the  said  Indsbtedneaa. 
Whether  the  plaintiff  accepted  the  note  as 
payment  on  account  of,  or  as  security  for, 
the  said  Indebtedness  la  not  altogether  dear 
from  the  evidence;  but  whether  the  one  of 
the  othw  Is  Immaterial,  aa  in  eltiier  case  he 
is  a  bolder  for  vidne.  Brooklyn  City  &  N. 
R.  Oo.  V.  National  Bank  of  the  Republic,  102 
n.  S.  14,  26  L.  Bd.  61:  Daniel,  Neg.  Inst  H 
X84.  326,  831(a).  1277,  1278(a);  Bigelow,  Bills 
dc  N.  c.  14,  S  8;  and  Orawford.  Ann.  Meg. 
Inst.  lAW,  pp.  80,  81.  • 

The  entire  transaction  has  taken  place 
since  ttie  passage  by  the  legislature  of  the 
statute  to  reviae,  arrange,  and  consolidate 
Into  one  act  the  laws  relatb^  to  negotiable 
instruments,  and,  althon^  It  may  not  tiave 
been  previously  settled  in  this  state  by  deci- 
sion whether  w  not  a  pre-existing  debt  con- 
stitnted  value  for  the  transfer  of  negotiabie 
paper,  that  qoeetlon  tiaa  now  been  settled  by 
the  said  statute.  Acts  1887-88.  pp.  896,  918. 
Section  25  of  that  act  declares  that  "an  an< 
tecedrat  or  pre-existii^  debt  «mstltutes  val- 
ue, and  Is  deemed  such  whether  the  instru- 
ment Is  payable  on  demand  <nr  at  a  future 
time." 

Section  27  declares  tliat  *Vh««  the  holder 
tias  a  Iloi  on  the  instrument,  ariidng  either 
from  contract  or  by  implication  ot  law,  he 
is  deemed  a  holder  for  value  to  the  extent  of 
his  lien,"  so  that  any  person  to  whom  a  ne- 
gotiable security  has  been  pledged  as  collat- 
eral would  be  a  holder  tot  value  to  the  ex- 
tent vt  the  amount  due  to  hUa. 


The  piflinti*,  therefore,  became  a  holder 
of  the  note  for  value  b^ore  It  matured. 

It  is  equally  clear  from  the  evidence  that 
he  Is  also  a  holder  without  notice  of  the  fail- 
ure ot  the  craislderatKm  for  lAldi  fka  note 
waa  necuted  or  of  any  other  infirmity  at- 
tadilng  to  It.  It  was  indorsed  by  the  payee, 
and  delivered  by  him  to  the  plaintiff,  live 
days  before  Its  maturity,  and  two  days,  even, 
oefore  the  date  of  .the  letter  of  the  def«adant 
to  the  payee  making  complaint  for  the  first 
time  of  the  failure  ot  the  consideration,  and 
oblecting  to  its  payment  The  evidence  falls 
to  establish  that  the  plaintiff  at  the  time  the 
note  was  transferred  to  him  by  the  payee 
knew  what  waa  the  cmalderation  of  the 
note,  or  for  what  purpose  It  waa  givm.  or 
that  It  waa  affected  with  any  infirmity  what 
ever. 

The  note  la  compete  and  tegnlar  on  its 
face.  The  plaintiff  acquired  It  in  good  faith 
and  for  value,  before  Its  maturity,  and  with- 
out notice  ot  any  infirmity  attaching  to  It 

Upon  the  moti<m  for  a  contlnoance  of  the 
case,  the  deposition  of  the  defendant,  which 
waa  rejected  when  offered  In  evidence  on  the 
trial  because  of  Insuflbdent  notice  to  take  it; 
was  used  in  support  of  the  motion  In  order 
to  show  the  materiality  of  Ms  testimony,  and 
was  made  a  part  of  tiie  bill  of  raception  to 
the  refusal  of  the  court  to  continue  the  case. 
Upon  an  Inspection  of  the  deposition.  It  la 
seen  that  the  facta  that  he  relates  refer 
wholly  to  tile  tranaacUona  between  tiie  payee 
and  himself  in  r^erence  to  giving  the  note, 
and  that  he  did  not  nndortake  to  prove  that 
the  plaintiff  had  notice  before  or  at  the  time 
the  note  waa  transferred  to  him  of  any  fact 
tending  to  invalidate  It  So  that  if  the  depo- 
sition bad  been  admitted  In  evidence  on  the 
trial  it  contained  m^ilng  that  could  have 
changed  the  result 

The  court  very  property  sustained  the  de- 
murrer of  the  ^abitiff  to  the  defendant's  evi- 
dttice.  and  gave  'judgment  for  the  plaintiff 
for  the  amount  of  tiie  note.  Ito  Judgment 
must  be  affirmed. 


BOARD  OF  NORFOLK  COUNTY  SDP'RS 
V.  OOX 

(Supreme  Court  of  Appeals  of  Virginia.  Jons 
14,  1800.) 

OOUNTIBS— XiOOATION   OF   CLBRK'B  OmOB- 
CONDBMNATION  OP  LAND  IN  CITY  lAM- 
ITS-0ON8TBU0TION  Or  8TATUTS& 

1.  Under  Code,  {  8176,  reqairing  the  clerk's 
office  of  the  court  of  every  county  to  be  kevt 
at  the  court  hoos^  and  under  section  8120, 
proTidlng  that  no  place  of  session  for  a  county 
court  Bball  be  without  the  limits  of  the  coun^ 
of  which  it  ia  the  court,  the  selection,  by  the 
board  of  BDpprviBors  of  a  county,  ot  land  for 
the  erection  of  a  clerk's  office,  is  confined  to 
lands  within  the  limits  of  the  county. 

2.  Hie  condemnation  of  land  In  an  incorpo- 
rated town  for  a  county  clerk's  office  does  not 
subject  the  laud  to  a  conflict  of  jurisdiction  be- 
tween the  city  and  county  courts,  as  the  dtj 
court  has  juztsdiction  ot  the  locality  and  ttM 
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>tirt  does  not  aojalre  the  nme  by  the 

itioa  proceedinc. 

,  f  317S,  prohibiting  the  nmoTal  of 

dB  and  papers  of  a  coart  ont  of  the 
herein  the  clerk's  office  is  kept,  la  not 
where  the  clerk's  office,  which  was 
le  county  limits,  was,  bj  an  extension 
mits  of  an  Incorporated  city,  brougbt 
le  same. 

er  Code,  SS  834,  006,  makiag  It  the 
he  board  of  aaperrlsors  of  every  conn- 
Tide  a  conrt  house,  clerk's  office,  and 
authoriuDg  it  to  purchase  such  real 
may  be  necessary  for  the  erection  of 
mry  county  buildings,  a  county  whose 
ise  and  clerk's  ofSce  are  located  within 
i  of  an  incorporated  city  is  entitled  to 
d  in  the  city  condemned  for  the  en- 
t  of  Its  clerk's  office. 

to  hustings  conrt  of  city  of  Ports- 

I  by  the  board  of  Bupervigors  of  Nor- 
nty  against  Cox  for  the  condemna- 
certaln  lot  in  the  city  of  Portsmouth 
irectton  of  an  extension  to  the  county 
>fBce.  The  application  for  the  ap- 
it  of  freeholders  to  determine  the 
ation  to  be  paid  the  owner  was  de- 
d  plaintifC  brings  error.  Iteversed. 

it  8c  Crocker,  for  plaintiff  in  error. 
Hatton  and  Richard  Cox  Barlow,  for 
It  In  error. 

J.  It  appears  from  an  act  of  the 
assembly  establlsbing  the  town  of 
nth,  in  the  county  of  Norfolk,  enact- 
bruary.  1762,  that  William  Crawford, 
Lder  of  the  town.  In  laying  it  out, 
site  for  a  court  house.   6  Henlng's 

onrt  house  of  Norfolk  county  was 
within  the  said  town,  but  whether  It 
t  upon  the  said  site  or  not  does  not 
'rom  the  record.  This,  boweT«7,  is 
rial  to  the  determination  of  the  ques- 
decision. 

year  1858  the  town  of  Portsmouth 
rporated  by  the  general  assembly  as 
>f  Portsmouth.  Acts  1857-58,  p.  163. 
iplemental  act  Q:>age  173)  It  was  pro- 
it  all  the  real  estate  accumulated  by 
ty  during  the  union  of  the  town  and 
hould  belong  Jointly  and  equally  to 
ty  and  the  said  city;  and  it  was  fur- 
Tided  that,  until  the  county  court 
lange  the  seat  of  Justice  from  Its  lo- 
i  the  city  of  Portsmouth,  the  court 
A  JaU  in  the  said  city  should  be  Jolnt- 
taed,  employed,  and  appropriated  by 
:ourts  of  the  county  and  city  and 
reral  oflScers,  and  that  the  county 
ght  continue  to  bold  Its  terms  and 
In  the  said  court  house,  and  to  em- 

said  jail  Jointly  with  the  courts  of 
:Ity,  as  they  did  prior  to  the  passage 
ct  Incorporating  the  city  of  PotIs- 
Acts  1867-58,  c.  266,  {  9. 
he  court-house  lot  the  county  of  Nor- 
t  Its  clerk's  office,  and  at  a  meeting 
oard  of  supervisors  of  the  county 
ruly  24,  1809,  It  was  resolved  as  the 


•ense  of  the  board  that  it  was  necessary  that 
the  clerk's  office  should  be  enlarged,  and  that 
for  this  purpose  It  was  necessary  to  acquire 
by  purchase  or  condemnation  the  lot  of  the 
defendant  in  errw  lying  adjacent  to  and 
west  of  the  court-house  lot.  Behig  unable 
to  agree  with  the  owner  on  the  teftns  of  itn 
purchase,  the  Itoard  made  application  to  the 
hustings  court  of  the  city  of  Portsmouth,  In 
accordance  with  the  provisions  of  section  1074 
of  the  Code,  for  the  appointment  of  five  dis- 
interested freeholders  to  ascertain  a  Jnst  com~ 
pensation  to  the  owner  for  the  said  lot  The 
conrt  refused  to  appoint  them,  and  dismissed 
the  application  of  the  board  upon  the  ground 
that  there  was  no  authority  to  condemn  land 
situate  In  the  city  for  the  purpose  of  enlar" 
glng  the  clerk's  office  of  the  county. 

The  law  makes  it  the  duty  of  the  board  of 
supervisors  of  every  county  to  provide  a 
court  house,  clerk's  office,  and  JaU;  and  to 
that  end  authorizes  the  board  to  purchase 
such  real  estate  as  ibay  be  necessary  for  the 
erection  of  all  necessary  county  buildings, 
which,  with  what  the  county  has,  will  make 
two  acres,  and  so  much  thereof  as  may  be 
necessary  sball  be  occupied  with  the  court 
bouse,  cierb^B  office,  and  Jail.  Code,  SS  834,  U25. 

Section  3176  provides  that  the  clerk's  of- 
fice of  the  court  of  every  county  and  corpora- 
tion sball  be  kept  at  the  court  house  of  the 
county  or  corporation,  unless  there  shall  have 
been  a  failure  by  the  proper  authority  to  pro- 
vide such  office  there,  In  which  case  the 
clerk's  office  may  be  kept  at  such  other  place 
within  the  county  or  corporation  as  the  court 
may  direct 

It  thus  appears  that  the  law,  for  the  sub- 
servience of  the  public  convenience,  requires 
that  the  clerk's  office  of  a  county  or  city 
shall  be  kept  at  the  court  house  of  the  county 
or  corporation,  as  tbe  case  may  be. 

When  an  agreement  cannot  be  made  vritb 
a  person  entitled  to  land,  which  is  needed 
by  a  county  for  the  erection  thereon  of  Its 
necessary  public  buildings,  provision  Is  made 
by  section  1074  of  the  Code  for  the  applica- 
tion to  the  conrt  of  the  county  or  corporation 
In  which  such  land,  or  the  greater  part  there- 
of, lies,  for  tbe  ai^olntment  of  commissioners 
to  ascertain  a  Just  compensation  for  sucb 
land.  This  statute  has  been  construed  by 
this  court  to  authorize  tbe  application  by  the 
board  of  supervisors  of  a  county  to  the  prop- 
er tribunal  for  the  condemnation  of  land 
which  it  may  have  selected  for  the  location  of 
tbe  court  bouse,  clerk's  office,  and  Jail  of  the 
county.  Board  of  Sup'rs  v.  Gorreli,  20  Grat. 
484. 

Tbe  statutes  referred  to  do  not  In  them- 
selves confine  the  selection  by  the  board  to 
land  for  said  purposes  within  any  specified 
area  or  to  any  particular  locality,  but  It  re- 
sults from  other  statutes  that  tbe  court  house, 
clerk's  office,  and  Jail  shall  be  located  with- 
in the  limits  of  the  county. 

Section  3116  La  as  follows:  "Every  cir 
cult  county,  or  corporation  court  for  anj 
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county  or  corporation,  shall  be  beld  at  the 
court-house  of  such  county  or  corporation, 
except  where  some  other  place  Is  prescribed 
by  law,  or  lawfully  appointed;"  and  section 
3120  provides  that  "no  such  place  of  session, 
for  a  circuit,  county,  or  corporation  court, 
shall  be  without  the  limits  of  the  county  or 
corporation  of  which  It  Is  the  court" 

It  follows,  therefore,  that  a  clerk's  office 
of  a  county  shall  be  kept  at  its  court  house, 
and  that  its  court  house  must  be  located 
wlthlD  the  boundaries  of  the  county. 

It  was  urged  in  argument  that  the  con- 
demnation of  the  land  in  question  to  enable 
the  board  of  supervisors  to  enlarge  the  clerk's 
office  of  the  county  would  result  in  a  conflict 
of  Jurisdiction  over  the  locality  between  its 
court  and  the  court  of  the  corporation;  and 
would  also  be  la  vloiatlon  of  the  provisions 
of  section  3178,  which  prohibits  the  removal 
of  the  records  and  papers  of  a  court  ont  of 
the  county  or  corporation  wherein  the  clerk's 
office  Is  kept,  except  on  an  occasion  of  inva- 
sion or  insurrection,  where.  In  tbe  opinion  of 
the  court,  or.  In  a  very  sudden  case,  of  the 
clerk,  the  same  will  be  endangered,  after 
which  they  are  to  be  returned  so  soon  as 
the  danger  ceases;  and  ^cept  In  such  other 
cases  as  are  specially  provided  by  law.  Nei- 
ther of  these  contentious  is  well  founded. 

The  land  which  It  is  sought. to  condemn 
being  within  the  territorial  limits  of  the  city, 
and  subject  to  tbe  JurlsdlcUon  of  Its  court, 
tbe  court  of  tue  county  would  not  acquire, 
nor  the  court  of  the  city  lose.  Its  Jurisdiction 
over  the  locality  by  tbe  condemnation.  The 
court  house  and  other  public  buildings  of  a 
number  of  the  counties  of  the  state  are  sit- 
uated in  cities  within  tbe  territorial  limits  of 
the  counties,  and  It  has  been  held  by  this 
court  that  Jurisdiction  over  tbe  locality  Is  In 
the  court  of  tbe  city,  and  not  In  tbe  court 
of  the  county.  Fitch's  Case,  92  Va.  824,  24 
S.  E.  272,  and  Chahoon's  Case,  20  Grat  733. 

Nor  does  the  keeping  of  tbe  records  and 
papers  of  the  courts  of  a  county  In  Its  clerk's 
office  at  the  court  house  of  the  county,  which 
was  duly  located  at  a  place  within  tbe  coun- 
ty that  was  subsequently  embraced  within 
the  territorial  limits  of  a  city  thereafter  in- 
corporated, nor  would  the  keeping  of  a  por- 
tion of  the  records  and  papers  in  an  exten- 
sion of  the  clerk's  office,  offend  against  the 
provisions  of  section  3178.  Neither  tbe  keep- 
ing of  tbe  record  and  papers  of  tbe  courts  of 
a  county  In  a  clerk's  otllce  so  located,  nor  the 
transfer  of  a  portion  of  them  for  preserva- 
tion to  an  extension  thereof,  constitutes,  In 
the  most  technical  sense,  such  removal  of 
them  as  is  prohibited  by  section  3178.  The 
statute  only  prohibits  the  removal  of  the  rec- 
ords and  papers  of  a  court  ont  of  tbe  coun- 
ty or  corporation  wherein  the  clerk's  office 
Is  kept  The  court  house  and  clerk's  office, 
although  situate  within  the  limits  of  the  city 
and  the  Jurisdiction  of  Its  court,  are  never- 
theless also  witbin  the  territorial  limits  ot 
the  county.   Tbe  fact  that  a  dty  la  estab* 


llsfaed  wltbln  the  territorial  llmlta  of  a  coun- 
ty does  not  alter  tbe  boundaries  of  the  coun- 
ty, nor  curtail  its  territorial  limits,  altfaougb- 
Its  court,  by  tbe  Incorporation  of  the  dty,  Is- 
deprived  of  dvil  and  criminal  Jurisdiction, 
within  tbe  limits  of  the  cfty. 

Tbe  Ti^t  of  tbe  board  of  supervisors  to- 
have  the  lot  of  the  defendant  In  error  con- 
demned to  enable  the  board  to  enlarge  the- 
clerk's  office  of  the  county  to  meet  Its  neces- 
sities, which  Is,  as  Is  required  by  law,  now- 
kept  at  tbe  court  house  of  the  county,  la 
plain  from  tbe  statutes  relating  to  the  sub- 
ject; and  it  Is  well  that  this  Is  so,  for  other- 
wise the  board  would  have  to  remove  the- 
court  house  of  the  county  outside  of  the  lim- 
its of  tbe  city  in  order  to  acquire  land  for  the 
enlargement  of  the  clwk's  office  to  suffident 
dimensions  to  bold  tbe  records  and  papers  of 
the  courts  of  the  county,  althongta  its  court 
house  was  dtily  located,  very  many  years 
ago,  in  the  town  of  Portsmouth,  long  prior  ta 
the  incorporation  of  the  town  as  the  dty  of 
Portsmouth,  and  althou^  tbe  very  act  In- 
corporating the  tovra  into  a  city  expressly 
provides  that  the  said  court  house  shall  be- 
Jointly  "possessed,  employed,  and  appropriat- 
ed" by  all  the  coorto  at  tbe  county  and  dty. 
and  that  the  county  court  may  continue  to- 
hold  Its  terms  and  seailons  In  tbe  said  court 
house. 

Tbe  Judgment  of  tbe  tanstincs  court  must 
be  reversed,  and  tbe  application  of  the  board 
of  supervisors  for  the  condemnation  of  the 
lot  of  the  aistellee  be  reinstated,  and  pro- 
ceeded with  in  accordance  with  ttae  statutea 
In  such  case  made  and  provided. 


THOMAS  V.  JONSa 
(Snprenw  Court  of  Appeals  of  Yirglnia.  June- 
14,  1800.) 

TAUTI0N-8ALB  OF  UND  F(«  DWJNQUBNT 
TAXB8-ANMULUN0  DSBD  IN  BQUiTT. 

Proceedings  for- the  sale  of  land  for  delin- 
quent taxes  were  defective.  Counsel  for  plain- 
tiff told  couDBel  for  defendant,  the  purchaser, 
of  such  defects,  upon  which  counsel  for  defend- 
ant said  that  be  would  sae  the  sheriff  for  dam- 
ages for  the  loss  ol  the  laud  to  his  client. 
Coansel  for  plaintiff  th«i  tendered  the  delin- 
quent taxes  to  the  clerk.  Informing  him  of  the 
irregalariUee,  and  told  mm  tbat  to  save  him 
harmless,  be  would  apply  for  an  injunction 
restrainiog  him  from  executing  the  deed  to  de- 
fendant, time  for  which  was  promised  by  tbe 
clerk.  The  following  day  counsel  for  plaintiff 
was  obliged  to  leave  the  city  early  in  the  mom- 
ing,  and.  on  returning,  found  tbat  a  deed  had 
been  issued  to  defendant  that  day.  Bdd  that, 
as  plaintiff  had  been  lulled  into  security  by  the 
promise  of  the  clerk  and  the  actions  of  the  de- 
fendant, equity  would  relieve  Um  by  ammUing 
the  deed. 

Appeal  from  circuit  court,  Culp^«  coun- 
ty. 

Suit  by  G.  Wallls  Jones  against  John  D. 
Thomas.  From  a  decree  In  favor  ot  plain- 
tiff, defendant  appeals.  Affirmed. 
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Orlmsley  St  MUler,  H.  W.  Sntberland,  and 
H.  G.  Peters,  for  appellant  Barbour  &  Blxey 
and  G.  D.  Gray,  for  appellee. 

KEITH,  P.  A  tract  of  land  owned  by  G. 
Wallis  Jones,  in  the  county  of  Culpeper,  was 
Bold  for  nonpayment  of  taxes,  and  purchas- 
ed by  the  state,  on  the  ITtli  of  December, 
ISM.  Two  years  having  elapsed,  one  John 
D.  Thomas  filed  an  application,  and  pur- 
chased it  from  the  state,  and  on  the  30th  of 
April,  1867,  the  clerk  of  the  county  court  <^ 
Culpeper  executed  a  deed  to  him.  On  the 
third  Monday  In  May,  189T,  Jones  filed  a  bill 
ia  the  circuit  court  of  Culpeper  county,  In 
which  he  states  that  this  deed  is  Invalid  and 
Toid,  for  a  number  of  causes,  which  he  pro- 
ceeds to  set  out  with  much  detail,  and  prays 
that  It  may  be  canceled,  and  his  title  quiet- 
ed and  freed  from  the  cloud  resting  upon  it 
by  reason  of  the  deed.  Thomas  answered 
this  bill,  dwylng  all  of  Its  material  aver- 
ments; but  we  do  not  find  It  necessary  to 
state  the  pleadings  more  precisely,  nor  to 
discuss  the  evidence  adduced,  save  in  one 
particular,  which  will  be  presently  adverted 
to,  as  the  facts  agreed  are  In  other  respects 
si^dent  to  enable  us  to  decide  the  cam  up- 
on Its  merits. 

"It  is  agreed  that  the  land  boolES  filed  in 
the  clerk's  office  of  Culpeper  county  and  in 
the  treasurer's  office  for  the  year  1888  were 
not  sworn  to  by  T.  O.  Yowell,  the  commis- 
sioner of  the  revenue,  and  were  not  examin- 
ed and  certified  to  by  the  clerk  of  the  coun- 
ty court  for  Culpeper  county,  as  required  by 
lav,  and  that  these  books,  as  well  as  the 
original  lists  in  the  clerk's  office,  may  be 
used  as  a  part  of  the  evidence  In  this  cause. 

"That  the  delinquent  list  for  1803  was  not 
made  off  until  October  12,  1S84. 

**That  the  clerk  of  the  county  court  of 
Culpeper  county  did  net,  within  60  days  aft- 
er the  lists  of  delinquent  lands  for  1883  were 
allowed,  under  section  60S  of  the  Code,  lay 
a  certified  copy  thereof,  or  any  copy  there- 
of, before  the  board  of  supervisors  of  Cul- 
I>eper  county,  as  required  by  section  612. 
Nor  did  the  board  of  supervisors  cause  said 
lists,  or  any  part  thereof,  to  be  published  in 
any  of  the  modes  prescribed  by  section  612, 
and  the  order  of  October  12, 18M,  Is  the  only 
action  taken  by  said  board  relative  to  said 
lists. 

"That  the  clerk  of  the  county  court  did 
not  furnish  to  the  county  treasurer  a  certi- 
fied copy  of  said  lists  as  corrected  by  the 
court,  nor  did  be  cause  a  copy  thereof  to  be 
posted'  at  the  front  door  of  the  court  house, 
nor  did  he  cause  printed  copies  thereof  to 
be  posted  at  at  least  five  public  places  In 
Oedar  Mountain  district,  In  Culpeper  county, 
as  required  by  section  .637;  the  only  publi- 
cation being  that  as  shown  by  plaintiffs 
Exhibit  B,  taken  from  the  Culpeper  Bnter- 
prise. 

"That,  at  the  time  John  D.  Thomas  filed 
bis  application  to  purchase,  he  paid  no  mon- 


ey to  the  clerk  of  Culpeper  county,  and  did 
not  tender  him  any,  and  did  not  pay  any 
untU  April  80,  1867. 

"The  above  facts  are  admitted  without 
prejudice  to  the  defendant,  and  without 
waiving  rights  to  Insist  that  they  cannot  be 
inquired  Into  in  this  proceeding. 

"The  plaintiff  admits  that  the  only  ten- 
der of  ta!xes  for  1898  made  by  him  to  the 
clerk  was  the  tender  mentioiwd  In  the  dep- 
osition of  John  8.  Barbour. 

"It  is  admitted  that  the  county  court  of 
Culpeper  county  was  In  session  on  April  19, 
22,  and  2a,  1887." 

It  appears  by  uncontradicted  testimony 
that  counsel  for  Jones,  the  appellee,  In  or- 
der to  avoid,  if  possible,  the  necessity  of  lit- 
igation, had  a  conversation  with  counsel  for 
the  appellant,  Thomas,  during  the  county 
court  of  Culpeper  commencing  April  19, 
1897,  at  which  the  order  was  entered  direct- 
ing the  deed  to  be  executed  to  Thomas  by 
the  clerk,  and  informed  him  that  the  appli- 
cation of  Thomas  to  become  a  purchaser  had 
never  been  served  according  to  law  upon  bis 
client,  G.  Wallis  Jones,  and  that  the  return 
of  the  deputy  sherifT  was  untrue.  Couns^ 
for  Thomas  was  surprised  and  Indignant 
when  he  found  that  the  deputy  sheriff  had 
failed  to  make  a  return  In  accordance  with 
the  facts,  and  wrote  to  him  upon  the  sub- 
ject Thereupon  the  deputy  came  to  Cul- 
peper court  house,  and  stated  to  counsel  for 
Thomas  that  he  had  In  truth  never  served 
the  application  on  Jones,  but  had  merely 
Inclosed  It  la  an  envelope,  and  addressed  It 
to  "G.  Wallace  Jones,  Jr.,  Burr  Hill,  Orange 
county,  Va."  Counsel  for  Thomas  thereup- 
on declared  with  much  emphasis  that  he 
would  sue  the  deputy  sheriff  for  the  dam* 
ages  stiffered  by  his  client  by  reason  of  the 
loss  of  this  land.  Counsel  for  Jones  then 
went  to  the  clerk,  and  told  blm  that  he  was 
prepared  to  pay  all  taxes  for  which  the  land 
was  delinquent,  and  asked  for  a  statement; 
but  the  clerk  doubted  bis  authority,  under 
the  circumstances,  to  receive  the  money. 
He  was  then  Informed  of  the  irregularities 
and  omissions  In  the  proceedings  by  which 
the  title  of  Jones  bad  been  devested  and  put 
In  the  state,  and  by  which  Thomas  had  sub- 
sequently become  a  purchaser  from  the 
state;  and  then  counsel  for  Jones  suggest- 
ed that.  In  order  to  save  the  clerk  harmless, 
he  would  apply  for  an  injunction  restraining 
him  from  making  the  deed,  and  asked  that 
he  be  given  an  opportunity  to  apply  for  an 
Injunction  before  a  deed  was  made  to  Thom- 
as, which  the  clerk  promised  to  do.  This 
occurred  on  the  29th  d.  April,  1897;  and  on 
tlie  following  day  counsel  for  Jones,  being 
compelled  to  go  to  Warrenton  on  prof^ 
slonal  business,  left  Culpeper  court  house  at 
6  o'clock  in  the  morning,  and  returned  at  7 
o'clock  in  the  evening  of  the  same  day.  On 
the  Ist  day  of  May  be  was  Informed,  greatly 
to  hlB  surprise,  that  counsel  for  Thomas  had 
obtained  a  deed  for  this  proper^  on  the  day 
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before;  that  It  had  been  admitted  to  record 
and  spread  on  the  deed  bookB  before  0 
o'clock  on  the  morning  of  April  30th.  Coun- 
sel, being  asked,  "What  prevented  70U,  or 
wliat  caused  you  to  postpone  applying  for 
an  Injunction  to  restrain  W.  E.  Ooons  from 
making  the  deed  to  Joba  D.  Thomas?"  an- 
swered that  counsel  tot  Thomas  "led  me  to 
believe  that  there  would  be  no  further  at- 
tempt to  get  a  deed,  and  Mr.  Coons  had  told 
me  that  he  would  not  execute  a  deed  with- 
out giving  me  an  opportunity  to  apiily  for 
an  Injunction.  I  did  not  wish  to  pnt  my 
client  nor  Mr.  Thomas  to  the  expense  of  an 
Injunction  unnecessarily.  I  do  not  wish  to 
be  understood  as  stating  that  counsel  for 
Thomaa  Intentionally  misled  me  In  this  mat- 
ter. I  only  gathered  It  from  what  he  said 
and  his  manner.  I  remember  his  discussing 
the  question  of  the  rasponslbiuty  of  Mr.  A. 
W.  PulUam,  the  sherltr,  and  hla  sureties,  for 
the  false  return  by  Oamett.  hla  deputy." 

This  evidence  Is  wholly  uncontradicted, 
and  Is  to  be  taken  as  tme.  and  doubtless  Is 
true  In  all  respects. 

Section  666  of  the  Code,  by  virtue  of  which 
tbe  deed  was  executed,  provides  that  sec- 
tion 681  shall  apply  to  deeds  made  under 
its  provisions. 

Sectlcm  QSl  declares  that  "when  the  puis 
chaser  of  any  real  estate  so  sold,  his  heirs, 
or  assigns,  has  obtained  a  deed  therefor,  and 
the  same  has  been  duly  admitted  to  record 
In  the  county  or  corporation  in  which  such 
real  estate  lies,  the  right  or  title  to  such 
estate  shall  stand  vested  In  the  grantee  In 
such  deed  as  It  was  vested  In  the  party  as- 
sessed with  the  taxes  or  levies  on  account 
whereof  the  sale  was  made." 

It  appears,  therefore,  that  section  661  only 
becomes  <^rative  after  the  deed  has  been 
executed  and  recorded.  It  Is  not  ttie  lapse  of 
two  years  which  cuts  off  the  former  owner 
from  Inquiry  Into  the  various  steps  by  which 
his  title  has  been  devested;  but  that  effect, 
according  to  the  terms  of  the  statute.  Is  only 
produced  by  the  execution  of  the  deed  by  the 
(dertc.  and  Its  recordation  by  the  grantee. 
We  mtist  therefore  inquire  whether  the  deed 
from  the  clerk  to  Thomas  was  procured  un- 
der such  circumstances  as  rendered  It  in- 
equitable for  Thomas  to  avail  himself  of  It 
It  is  Impossible  to  read  the  deposition  of  the 
counsel  for  Jones  without  being  convinced 
that  he  was  lulled  into  false  security  by  what 
occurred  between  himself,  the  counsel  for 
Thomas,  and  the  derk  of  the  court  We  do 
not  believe  that  any  fraud  was  Intended,  and 
we  do  not  Impute  it  We  think  that  counsel, 
in  their  leal  to  protect  and  promote  the 
interests  of  their  clients,  overstepped  the 
bounds  of  prudence  and  discretion,  and  tliat 
as  a  result  of  what  they  did,  Thomas  ac- 
quired an  advantage.  In  procuring  the  execu- 
tion of  the  deed  under  the  circumstances  dis- 
closed, which  it  would  be  against  good  con- 
science to  pwmit  him  to  enjoy.  We  do  not 
rest  this  upon  tiie  idea  that  it  was  competent 


fdr  counsel  to  enter  Into  a  omtiftet  which 
would  impose  an  obligation  upon  their  clients^ 
nor  that  the  cleA  oonld  by  contract  disable 
himself  duly  to  i^oform  the  fnnctlons  of  his 
office;  but  we  do  think  that  wbat  oecnrred 
between  counsel  naturally  (Indeed,  necessari- 
ly) Induced  the  belief  ixoaa  tb»  put  of  coun- 
sel for  Jones  that  the  inflrmlty  which  existed 
bi  tbe  claim  of  Thomas  to  the  land  was  rec- 
ognized as  Insuperable,  that  furtiier  i^rose- 
cutlon  of  It  would  be  abandoned,  and  tliat  re- 
dress would  t>e  sought  In  a  suit  for  damages 
agamst  the  aherUt  and  his  aarettes. 

A  court  can  made  no  contract  as  to  the 
disposition  of  cases  rxpon  its  dodra^  bnt 
surely.  If  counsel  were  to  state  to  a  Judge 
that  he  could  not  attend  upon  a  particular 
d^,  and  the  judge  asrared  him  that  liis  caae 
would  not  be  called  or  tried  on  that  day,  a 
Judgment  rendered  In  contravention  of  that 
assurance  would  operate  as  a  surprise  against 
which  a  court  of  equity  would  give  relief. 
It  is  true  that  the  clerk  la  not  a  court,  and 
tiie  analogy,  therefore.  Is  not  complete;  but 
the  principle  Is  the  same,  and  applies  with 
even  greater  force  to  the  case  before  ns. 
"A  court  of  equity  always  grants  relief,  evoi 
against  Judgments  at  law.  when  it  Is  shown 
that  the  reasra-  why  the  defense  was  not 
made  was  founded  In  fraud,  accident  sor^ 
prise,  or  some  adventitious  circumstances 
beyond  the  control  of  the  party."  Holland  v. 
Trotter,  22  Grat  141;  Bail  way  Cb.  v.  Wells, 
54  Am.  St  Rep.  216,  38  a  W.  208,  80  L.  B. 
A.  560,  and  notes  to  54  Am.  St  Bep.  216. 

As  is  said  (at  page  286,  64  Am.  St  Rep.) 
In  the  case  Just  cited:  "We  cannot  of  course, 
undertake  to  specify  all  the  fraudulent  acts 
of  this  character  which  may  entiUe  the  per- 
son against  whom  they  were  employed  to  re- 
lief. Such  acts  may  be  of  Infinite  variety. 
It  Is  sufficient  as  against  any  of  them,  to 
obtain  relief  from  a  Judgment  produced  there- 
by to  show  that  by  such  act  the  prevailing 
party  prevented  his  adversary  from  fairly 
presenting  his  case  In  tbe  original  action, 
whereby  an  unjust  Judgment  was  obtained." 
See,  also,  McLeran  v.  McXamara,  6S  Cal.  S06. 

Though  no  representation  be  made  to  a 
defendant,  Inducing  him  not  to  make  his  de- 
fense, yet  if  the  plalntUf  brings  on  the  action 
without  the  knowledge  of  the  defendant  and 
at  a  time  when  he  knows  the  defendant  lias 
reason  to  expect  the  trial  of  it  will  not  be 
had,  equity  will  relieve  against  It  It  ap- 
peared in  one  case  that  a  Justice  of  the  peace 
had  in  the  morning  announced  to  a  defend- 
ant that  the  tnal  of  the  case  would  not 
proceed,  because  of  the  illness  of  such  jus- 
tice, and  that  but  for  this  announcement  the 
defendant  would  have  been  present  at  the 
hour  fixed  for  the  trial,  and  that  the  plain- 
tift,  knowing  that  the  defendant  had  teft  the 
court  wich  the  belief  that  his  cause  would 
not  be  called,  had  afterwards  returned  and 
induced  the  justice  to  proceed  therewith  In 
the  absence  of  his  adversary.  "In  this  case, 
while  the  plaintiff  had  not  caused  tiis  Justice 

Digitized  by  GooQle 


Va.) 


WASHIIfGTON,  A.  A  M.  V. 


ET.  CO.  T.  CITY  COUNCUL. 


885 


of  ttie  peace  to  make  the  atstements  Indaclng 
the  defendant  to  forego  presenting  bla  de- 
fense at  the  appointed  time,  he  bad.  In  effect, 
adopted  snch  statements,  and  employed  them 
tor  an  nnconsclonable  purpose,  and  had  thus 
brought  himself  within  the  rule  that  no  oae 
shall  retain  an  advantage  at  law  thus  se- 
cured." Miles  T.  Jones,  28  Mo.  87.  It  Is  Im- 
material that  an  act  was  done  in  good  faith 
and  without  fraudulent  Intent;  If  by  it  an 
advantage  has  been  obtained  which  It  is 
against  good  conscience  to  enjoy,  a  court  of 
equity  wlU  relieve  against  It. 

To  repeat  what  we  have  already  said,  we 
do  not  Impute  fraud  In  the  transaction  under 
consideration.  Were  It  fraiidulent,  however, 
that  alone  would  not  entitle  appellee  to  have 
the  deed  annulled;  for  mere  fraud  Is  not 
the  subject  of  Judicial  Inquiry,  and  cannot, 
standing  alone,  be  made  the  basis  of  relief. 
If,  therefore,  Jones,  at  the  time  the  deed 
was  executed  transferring  the  title  from  the 
commonwealth  to  Thomas,  was  In  such  a 
position  that  a  court  would  have  compelled 
the  clerk  to  execute  the  deed,  he  declining  to 
do  so  of  his  own  accord,  then  it  follows 
that  Jones  was  not  Injured  by  the  conduct 
of  Thomas  through  his  counsel;  but  If,  In 
the  various  steps  taken  to  devest  his  title 
for  the  nonpayment  of  taxes  and  place  it  In 
the  commonwealth,  there  was  an  omission 
to  do  what  under  the  law  was  necessary  to 
be  done  to  accomplish  that  result,  Jones 
could  at  any  time  prior  to  the  execution  of 
the  deed  have  defeated  the  title  of  the  com- 
monwealth, and  the  burden  up  to  this  point 
Is  upon  those  relying  upon  the  due  compli- 
ance with  the  several  requirements  of  the 
statute  law  in  such  case  provided;  and,  If  the 
deed  was  procured  by  any  means  which  a 
court  of  equity  cannot  sanction,  If  anything 
was  said  or  done  by  Thomas  or  his  counsel 
by  which  Jones  was  lulled  into  a  false  secu- 
rity, and  thereby  suffered  the  loss  of  any 
right  or  r^edy,  or  was  placed  In  a  preju- 
dicial position,  then  we  have  the  case  of  a 
wrong  accompanied  by  damage.  If,  at  the 
Instant  before  the  execution  of  the  deed, 
Jones  was  in  a  position  to  defeat  the  pro- 
ceeding against  him,  then  be  is  not  to  be 
prejudiced  by  the  fact  that  the  deed  was 
procured  from  him  by  methods  which  can- 
not be  sanctioned  by  a  court  of  equity.  Turn- 
ing, then,  to  the  statement  of  agreed  facts, 
let  us  suppose  that  the  clerk  had  refused  to 
execute  the  deed  when  demanded,  and  that 
Thomas  had  applied  to  this  court  for  a  man- 
damus, and  it  had  appeared  that  section  637 
bad  not  been  compiled  with;  it  cannot  be 
doubted  bat  that  such  an  omission  would 
have  bees  quite  sufflclent  to  have  Justified 
(Indeed,  to  have  demanded)  a  denial  of  the 
writ 

It  appears  from  the  facts  agreed  that  in 
nnmerous  particulars  the  law  regulating  the 
sales  of  lands  returned  delinquent  for  non- 
payment of  taxes  was  wholly  disregarded; 
the  most  material  malaakm,  perluq^  bdng 
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the  failure  to  advertise  as  required  by  sec- 
tion 637.  If  the  clerk  had  furnished  copies 
of  the  list  of  delinquent  lands  as  corrected 
by  the  court,  and  caused  them  to  be  posted 
at  the  front  door  of  the  court  house,  and 
printed  copies  thereof  to  be  posted  at  five 
public  places  In  the  district  in  which  the  land 
lies,  appellee  might  have  received  notice 
which  would  have  enabled  tilm  to  protect 
himself  against  loss. 

As  we  have  seen,  appellant  cannot  be  per- 
mitted to  rely  upon  the  deed  executed  to  him 
by  the  clerk  to  cqre  any  defects  which  may 
exist  in  the  course  of  the  proceeding  under 
which  he  claims.  The  burden  was  upon  him 
to  show  a  compliance  with  the  law,  and  the 
undisptited  facts  in  this  record  are  conclu- 
sive against  him,  when  be  Is  deprived  of  the 
advantage  enjoyed  by  virtue  of  the  deed. 

We  are  of  opinion  that  the  decree  of  the 
drcolt  oonrt  must  be  afihmed. 


WASHINGTON.  A.  A  M.  T.  RT.  CO.  t.  CTPY 

COUNCIL  OP  ALOXAKDBIA. 
(Siqireine  Court  of  Appeals  of  Ylri^a.  June 

14.  190a) 

UUNIGIPAL  CORPORATIONS— HANDAHUS—CITT 
OaDINANCB  —  STRBBT  RAILWAY  —  REASONA- 
BI^NESS-^UBSTION  FOR  COURT— JUDGMENT 
—  NGN  OBSTANTB  VBKBDICTO  —  CHANOINO 
RAILA-PAVIMO. 

1.  On  trial  of  mandamus  by  a  city  to  compri 
a  street-railway  company  to  snbstitnte  a 
grooved  rail  for  tram  girder  rails,  as  directed 
by  an  ordinance,  so  as  to  facilitate  the  paving 
of  a  street,  questions  as  to  whether  or  not 
the  tram  rails  woold  obstruct  the  nae  of  the 
street  after  such  paving,  and  should  not  be 
approved  by  the  city  authorities,  or  whether 
the  grooved  rails  were  a  necessary  incident  to 
the  paving,  and  whether  the  tram  rails  were 
Dot  of  an  approved  pattern,  and  had  been  ap- 
proved by  tne  dty  authorities,  were  submitted 
to  a  jury,  which  foand  in  favor  of  defendant 
railway  companj.  Eeld,  that  a  judgment  in 
favor  of  the  dty,  entered  by  the  coart  non 
olistante  veredicto,  was  proper,  as  questions  of 
the  reasonableness  of  the  ordinance  were  for 
the  court  alone. 

2.  On  manclamas  by  a  city  to  enforce  obedi- 
ence to  an  ordioaoce  directing  a  streetH'ailway 
company  to  change  its  rails  to  facilitate  pav- 
ing, it  appeared  that  the  ordinance  was  not 
ai-bitrariiy  or  capridonsly  passed,  but  In  ae- 
cordaoce  with  a  sentimeat  expressed  by  a 
great  many  citizens,  and  that  the  matter  had 
been  considered  by  a  committee  on  streets  in 
conference  with  uie  engineer  of  the  railway 
company,  and  the  new  rails  recommended  to 
the  council,  and  that  such  sabatitute  rails 
were  being  successfnlly  used  in  anothM-  dty. 
Beld  Bofflcient  to  warrant  a  finding  that  the  or- 
dinance was  reasonable,  and  to  sustain  a  judg* 
ment  in  favor  of  the  dty. 

Appeal  from  drcolt  oonrt  of  dty  of  Alex- 
andria. 

Mandamus  by  the  dly  coundl  fa  Alexan- 
dria against  the  Washington,  Alexandria  & 
Mt.  Vernon  Railway  Oompany  to  compel  com- 
pliance with  an  ordinance  directing  It  to 
change  Its  rails  to  fadlltate  paving.  From  a 
Judgment  In  favor  of  plalntu^  defendant  ap- 
peals. Affirmed. 
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J.  M.  Wilson  and  J.  R.  Cbton,  for  appel- 
lant  Oardner  B.  Boothe,  for  appellee 

KEITH,  P.  Appellant,  with  the  consent 
of  the  appellee,  constructed  a  passenger  rail- 
way over  certain  streets  in  the  city  of  Alex- 
andria In  the  year  1892;  nslng  rails  of  an 
improved  pattern,  known  as  the  "tram  girder 
rail,"  such  aa  were  then  commonly  in  use, 
and  as  are  stlH  used  by  many  street  railways. 

The  dty  council  of  Alexandria,  by  an  ordi- 
nance approved  July  15,  1S96,  ordered  that 
a  portion  of  King  street  (one  tk  the  principal 
thoroughfares  of  The  city)  shonld,  for  the 
distance  of  one  square,  be  repaved  with  rltrt- 
fled  brick,  on  a  slz-fnch  concrete  base;  and, 
by  another  ordinance  of  the  same  date,  di- 
rected the  appellant  company  to  put  down, 
on  the  said  square,  rails  to  be  approved  by 
the  committee  on  streets,  and  to  grade  and 
pave  on  the  space  between  the  railroad  tracks, 
and  two  feet  on  each  side  thereof.  In  a  simi- 
lar manner;  and  -  by  another  ordinance,  ap- 
proved September  23,  1888,  further  directed 
the  appellant  company  to  take  up  Its  rails 
on  said  square  in  King  street,  and  to  lay 
In  their  stead  a  grooved  rail,  with  a  groove 
not  exceeding  1%  Inches  In  depth,  and  with 
a  tram  not  lower  than  1%  Inches  below  the 
bead,  and  with  the  groove  of  the  outline 
shown  by  the  full  lines  of  the  drawing  at- 
tached to  said  ordinance. 

The  appellant  company  failing  to  obey,  the 
city  council  presented  Its  petition  to  the  Judge 
of  the  circuit  court  of  the  city  of  Alexandria 
for  a  writ  of  mandamus  to  compel  a  compli- 
ance with  the  requirements  of  saJd  (Hdlnance. 

The  petition  sets  forth  that  the  ordinance 
la  a  resRonable  regulation  of  the  use  of  the 
street,  wbicb  the  dty  has  full  power  to  make, 
under  section  33  of  Its  charter,  and  under 
the  general  law,  because  the  paving  of  King 
street  Is  greatly  needed  and  desired  by  the 
dtizens  of  Alexandria,  and  a  grooved  rail 
Is  a  necessary  Incident  to  the  improvement, 
King  street  being  the  principal  business 
street  of  the  city,  with  a  heavy  wagon  traf- 
fic upon  It,  and  measnring  only  37  feet  from 
curb  to  curb;  that,  owing  to  the  narrowness 
of  the  street,  traffic  Is  compelled  to  follow 
the  tracks  and  rails  of  the  an>cllant  com- 
pany, and  therefore  any  railway  track  on 
King  street  Is  to  some  extent  an  impediment 
to  Its  free  use;  and  that  for  these  reasons 
the  rflii  uped  on  King  street  sboold  be  such 
n»  to  Iniiipde  general  traffic  in  the  least  pos- 
sible degree. 

It  Is  further  averred  that  the  rail  now  used 
upon  King  street  Is  such  as  to  prevent  vehi- 
cles from  turning  out  of  the  railway  track, 
except  with  great  strain  to  the  wheels,  ax- 
les, and  running  gear,  and  Jolting  In  direct 
crossing.  The  form  of  the  rails,  and  the 
nature  and  extent  of  the  inconvenience  they 
occasion,  are  set  out  with  much  detail  In 
the  petition;  and,  for  the  reasons  thus  stat- 
mI.  the  petition  avers  that  the  rails  as  at 


present  laid  are  a  nuisance  and  an  obstruc- 
tion to  the  ordinary  use  of  the  street. 

To  this  petition  the  appellant  company  de- 
murred, and,  the  demurrer  being  overruled, 
it  answered,  denying  the  reas<mablenea8  of 
the  ordinance;  and  thereupon  issues  were 
framed,  to  be  tried  by  a  Jury,  as  follows: 

"(1)  Whether  or  not  the  several  wdlnances 
alleged  and  set  forth  in  the  petition,  direct- 
ing the  grading  and  paving  of  King  street 
between  the  west  crossing  of  Fairfax  street 
and  east  crossing  of  Royal  street,  and  direct- 
ing the  Washington,  Alexandria  &  Mt.  Ver- 
non Railway  Company  to  remove  the  rail 
now  laid  upon  said  square,  and  to  substi- 
tute a  grooved  pattern  set  forth  In  said  peti- 
tion, were  duly  passed,  approved,  and  pub- 
lished as  required  by  provisIonB  of  the  char- 
ter of  the  dty,  and  whether  or  not  the  condi- 
tions to  the  passage  ot  the  ordinances  for 
the  improvement  of  said  streets  have  been 
compiled  with, 

"(2)  Whether  or  not  the  present  rails  In  use 
by  respondent  on  King  street  between  the 
west  side  of  Fairfax  street  and  the  east 
side  of  Royal  street  will  obstruct  the  ordinary 
use  of  said  portion  of  King  street,  provided 
the  proposed  Improvement  of  said  portion  of 
King  street  is  made  by  the  dty  of  Alex- 
andria as  set  out  In  the  ordinance  approved 
by  the  mayor  of  said  dty  on  July  15,  1898; 
and  entitled  *An  ordinance  to  provide  for 
the  grading,  paving  and  curbing  of  King 
street  from  the  west  crossing  of  Fairfax 
street  to  the  east  crossing  of  Royal  street, 
and  for  the  assessment  of  the  costs  thereof 
under  tiie  thlrty-tblrd  section  of  the  city  cbar^ 
ter  as  amended  by  an  act  of  the  general  as- 
sembly, approved  February  7th,  1898.* 

"(3)  Whether  or  not  the  present  rails  In 
use  by  respondent  on  King  street  betwerai 
the  west  crossing  of  Fairfax  street  and  the 
east  crossing  of  Royal  street  will  be  and  are 
of  approved  pattern;  that  Is,  of  such  pattern, 
on  account  of  merit  and  excellence,  and 
adaptation  for  the  purposes  for  which  tliey 
are  used,  as  should  be  approved  by  the  dty 
authorities  of  Alexandria,  provided  the  pro- 
posed Improvement  of  said  portion  of  King 
street  Is  made  by  the  d^  of  Alexandria 
as  set  out  In  the  ordinances  approved  by  the 
mayor  of  said  city  on  July  15,  1898,  and  en- 
titled 'An  ordinance  to  provide  for  the  grad- 
ing, paving  and  curbing  of  King  street  from 
the  west  crosBiog  of  Fairfax  street  to  the 
east  crossing  of  Koyal  street,  and  for  the  as- 
sessment of  the  costs  thereof  under  the  thirty- 
third  section  of  the  dty  charter  as  amended 
by  an  act  of  the  general  assembly,  approved 
February  7,  1&9S.* 

"(i)  Whether  or  not  the  proposed  rails 
mentioned  In  the  ordinance  ai^proved  on  No- 
vember 23,  1898,  and  entitled  'An  ordinance 
directing  the  Washington,  Alexandria  Ss  Itlt. 
Vernon  Railway  Company,  to  take  up  the 
rails  now  laid  on  King  street  from  the  west 
crossing  of  Fairfax  street  to  the  east  crossing 
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I  street  and  to  lay  a  grooved  rail  and 
I  and  pave  tbe  space  between  said 
}  two  feet  on  each  side  thereof,  said 
to  be  done  with  vitrified  brlcli  on  a 
concrete  base,'  Is  a  necessary  Incident 
ivlng  and  improving  of  said  portion  of 
reet;  that  Is,  whether  the  public  good 
reasonable  and  ordinary  use  of  said 
of  King  street  requires  that  said  pro- 
liis  be  used,  provided  said  Improve- 

King  street  Is  made  as  described  In 
llnance  July  15,  1898,  Instead  of  al- 
the  rails  now  In  use  by  respondent 

portion  of  King  street  to  remain, 
I  said  Improvement  of  said  portion  of 
reet  is  made  by  the  city  of  Alexandria 
ribed  in  said  ordinance  of  July  15, 

Vhether  or  not  at  the  time  the  pres- 
1  were  laid  they  were  of  the  most  ap- 
pattern,  and  such  as  were  then  com- 
n  use. 

B  said  rallB  so  laid  without  objection 
city  authorities,  and  with  their  ap- 

or  acquiescence?" 

ury  found  the  first  of  these  Issues  in 
F  the  city  council.  Upon  the  second, 
ourth,  and  fifth.  It  found  in  favor 
appellant.  Tbe  appellant,  therefore, 
ot  be  prejudiced  by  any  instructions 
f  the  court,  or  any  ruling  made  upon 
alBsIon  of  testimony  respecting  the 
on  the  Issues  thus  found  In  ItS'  favor, 
the  cause  came  on  to  be  heard  after 
'  had  rendered  their  verdict,  tbe  court 
I  a  judgment  uon  obstante  veredicto, 
arded  tbe  writ  of  mandamus,  In  ac- 
e  with  the  prayer  of  the  city  council 
andria.  To  this  Judgment  a  writ  of 
as  awarded. 

link  the  demurrer  to  the  petition  was 
'  overruled,  and  upon  this  subject  we 
Id  nothing  to  what  has  already  been 
th.  respect  to  its  averments, 
nding  of  the  jury  upon  the  first  Issue 
ly  warranted  by  tbe  proof.  Nor  do 
ik  there  was  any  error  In  the  final 
Qt  rendered  by  the  court.  It  Is  true 
e  jury  have  found  by  their  verdict, 
inse  to  the  Issues  submitted,  that  the 
w  In  use  by  appellant  on  King  street 
t  obstruct  the  ordinary  use  of  that 
when  the  pi-oposed  Improvement  is 
y  the  city  of  Alexandria  as  set  out 
i-dinonce  of  July  15.  1898.  Tliey  also 
bat  the  present  rails  are  of  approved 
;  that  is,  of  such  merit  and  excellence, 
iptatlon  for  the  purposes  for  which 
}  used,  as  should.  In  the  opinion  of  the 
?  approved  by  the  city  authorities  of 
trie.  The  jury  luis  also  foaud  by  its 
that  the  substitution  of  tbe  grooved 
proposed  by  tbe  city  is  not  a  neces- 
.■ident  to  the  paving  and  Improving  of 
reet  with  vitrified  brick,  and  that  tue 
present  use  were  at  the  time  they 
id  of  the  most  improved  pattern,  and 
I  were  then  commonly  Id  tue,  and 


were  laid,  not  only  without  objection  by  the 
city,  but  with  Its  approval  and  acquiescence. 

Now,  It  may  very  well  be  that  upon  all 
these  Issues  the  jury  were  justified  In  all 
their  findings  by  the  evidence  submitted  to 
them;  it  might  also  be  that  the  court  was 
of  the  same  opinion  upon  the  evidence;  and 
yet  It  is  entirely  consistent  with  both  these 
concessions  tliat  Its  judgment  non  obstante 
veredicto  should  be  affirmed. 

The  real  Issue  to  \»  considered  and  de- 
cided Is  this:  Was  the  ordinance  of  the  city 
a  reasonable  one,  regard  being  had  to  all  the 
circumstances  of  the  case,  or  did  the  city 
council.  In  passing  the  ordinance,  act  capri- 
ciously and  arbitrarily? 

Its  charter  and  the  general  law  confer  upon 
the  city  of  Alexandria  ample  power  to  con- 
trol and  regulate  the  laying  out,  repair,  and 
use  of  its  streets.  "To  do  so,"  said  this  court 
In  Roanoke  Gas  Co.  v.  City  of  Koanoke,  88 
Va.  810,  14  S.  E,  665,  "Is  a  power  essentially 
Incident  to  the  existence  and  well-being  of 
every  municipal  corporation,  lind  powers  tJiUB 
delegated  are  trusts  held  for  the  public  good, 
are  continuing,  and  cannot  be  contracted 
away;  nor  can  the  municipal  authorities  bind 
themselves  by  contract  not  to  exercise  thrai 
from  time  to  time  as  the  public  good  may  re- 
quire, •  •  •  aud  of  tbe  necessity  and  ex- 
pediency of  the  exercise  of  such  power  the  city 
council,  and  not  the  court.  Is  the  judge."  Rich- 
mond, F.  &  P.  R.  Co.  T.  City  of  Richmond, 
26  Grat  83;  Davenport  v.  Same,  81  Va.  630; 
City  of  Charlottesville  v.  SouthMH  Ry.  Co. 
(Va.)  34  S.  E.  08;  Town  of  Harrisonburg  v. 
Roller,  Id.  523. 

In  Burkhardt  t.  City  of  Atlanta  (Ga.)  30 
S.  E.  32.  tbe  court  said:  "An  Incorporated 
city  Is  a  government  within  a  government. 
It  has  Its  own  executive,  judicial,  and  i^is- 
lative  branches.  It  Is  a  creature  of  the  state, 
and  can  exercise  no  power  that  Is  not  derived 
from  Its  creator. 

"Where  legislative  power  Is  conferred  upon 
It  by  the  state,  It  Is  necessary  that  a  degree 
of  freedom  should  be  allowed  la  Its  exer- 
cise; otherwise,  the  city  would  be  so  hamper- 
ed In  the  government  of  its  peojlle  as  would 
defeat  the  very  ends  of  Its  Incorporation. 

"Hence  ft  Is  that  tiie  courts  will  never  In- 
terfere with  the  free  exercise  of  such  rights 
as  are  left  to  the  dlsa-etlon  of  a  corporate 
authority  unless  such  authority  should  go  be- 
yond the  scope  of  power  delegated,  or  unless 
the  discretion  given  should  be  abused  by  an 
arbitrary  exercise  thereof,  and  by  a  plain 
and  unwarranted  violation  of  private  rights." 

Dillon  on  Municipal  Corporations  (section 
95)  says:  "When  a  municipal  corporation  by 
Its  charter  Is  empowered,  if  It  deems  the  pub- 
lic welfare  or  convenience  requires  it,  to  open 
streets  or  make  public  improvements  thereon. 
Us  determination,  whether  wise  or  unwise, 
cannot  be  judicially  revised  or  -corrected." 

Sir.  Justice  Brewer,  in  St  Louis  v.  Western 
Union  Tel.  Co..  149  U.  S.  465,  13  Sup.  Ct 
890,  37  L.  Ed.  870.  delivering  tbe  opinion  of 
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the  eoart)  uid:  'The  tAtj  Is  given  power  : 
to  apea  and  establlah  streets,  to  tmprove 
them,  and  to  regulate  their  use,  etc  The 
word  *regiilate*  Is  one  of  broad  Import  It 
is  the  word  used  In  the  federal  constitution 
to  define  the  power  of  amgress  over  foreign 
and  Interstate  commerce,  and  he  who  reads 
the  many  (vlnions  of  this  court  will  perceive 
how  brood  and  comprehensive  It  has  been 
held  to  be.  If  the  city  gives  a  right  to  the 
use  of  the  streets  or  public  grounds,  as  it  did 
b7  Ordinance  No.  11,604,  It  slmj^y  regulates 
the  nse  when  It  prescribes  the  tenns  and  con- 
dltlona  upon  which  they  shall  be  need.  If  It 
■honld  see  fit  to  construct  an  eacpensive  boule* 
Tard  in  the  clly,  and  then  limit  the  nse  to  vehl* 
dee  d  a  certain  kind,  or  exact  a  toll  fnmi  all 
who  use  It,  would  that  be  otherwise  than  a 
regulatloD  of  the  use?  And  so  it  to  only  a 
matter  of  regulation  of  use  when  the  city 
grants  a  telegraph  company  the  rl^t  to  use 
endnslvely  a  portion  of  the  street,  on  con- 
ditio of  contributing  something  towards  the 
expense  It  has  oeen  to  In  opening  and  im- 
proTbxg  the  streets. 

"To  the  same  effect,  see  Gloucester  Ferry 
Oa  v.  Pmnsylvanla,  114  V.  S.  100-208.  6  Sup. 
Ot  826.  20  L.  Ed.  158.  'l^e  power  to  regu- 
late omimerce,'  si^s  Mr.  Justice  Fldd,  speak- 
ing for  this  court,  is  the  power  to  pirescrlbe 
ths  roles  by  which  It  riiaU  be  govenied;  that 
i»,  the  conditions  upon  which  It  shall  be  oon- 
dncted.' 

'*If  It  be  said  In  this  esse  that  the  city  had 
already  regulated  the  use,  by  prescribing 
tiiat  there  should  be  two  tracks,  the  answer 
IB  that  the  power  of  regulation  Is  a  continu- 
ing power.  It  Is  not  exhausted  by  being 
once  exercised,  and,  bo  long  as  the  object  is 
plainly  one  of  regulation,  the  power  may 
be  exercised  as  often  as,  and  whenever,  the 
common  council  may  think  proper.  The  use 
of  the  street  may  be  subjected  to  one  condi- 
tion to-day,  and  to  another  and  additional 
one  to-morow,  provided  the  power  Is  exer- 
cised In  good  faith,  and  the  condition  Im- 
posed is  appropriate,  as  a  reasonable  regula- 
tion, and  Is  not  Imposed  arbitrarily  or  capri- 
ciously." See,  also,  City  of  Baltimore  v. 
Baltimore  Trust  &  Guarantee  Co.,  160  U.  S. 
673,  17  Sup.  Ct  096,  41  L.  Ed.  IIGO. 

In  Louisville  City  Ry.  Co.  v.  City  of  Loula- 
vllie,  8  Bush,  416,  Judge  Undsay,  speaking 
for  the  court,  said:  "We  will  not  assume 
that  the  city  government,  In  the  exercise  of 
the  legislative  power  to  regulate  the  recon- 
struction of  the  railway  company  on  Jeffer- 
son street,  acted  capriciously  or  without  suf- 
ficient reason.  The  presumption  of  the  law 
is  that  it  did  not" 

It  is  not  necessary  to  make  further  citation 
of  authority  to  show  that  the  city  council 
was  clothed  with  ample  power  to  control  and 
regulate  the  streets  of  the  city:  that  this 
was  a  continuing  power,  to  be  exercised  as 
often  and  whenever  the  council  may  think 
proper,  subject  only  to  the  limitation  that  It 
must  act  in  good  faith;  that  the  regulation 


must  be  reasonable,  and  not  Imposed  arbi- 
trarily or  capricloucdy,— the  presumption  be- 
ing In  favor  of  the  propriety  and  validity  of 
what  tiie  dty  haa  directed  to  be  done. 

Dillon  on  Municipal  Corporations  (section 
827)  says:  "Whether  an  ordinance  be  rea- 
B<mable  and  consistent  with  the  law  or  not 
Is  a  question  for  the  court,  and  not  the  Jury, 
and  evidence  to  the  latter  on  the  subject  is 
inadmissible. 

"But  In  determining  this  question  the 
conrt  will  regard  all  the  circumstances  ot 
the  particular  city  or  corporation,  the  pb* 
Jects  sought  to  be  attained,  and  the  necee- 
sity  which  exists  for  the  ordinance.  Regu- 
lations proper  for  a  large  and  prosperous 
city  might  be  absurd  or  oppressive  In  a 
small  and  sparsely  populated  town,  or  tax  the 
country." 

Without  going  Into  the  evidence  In  detail 
upon  the  subject  of  the  reasonableness  of 
the  ordinance,  we  are  of  oi^nlon  that  it 
clearly  shows  that  there  was  no  fraud  In  Its 
passage;  that  the  dty  did  not  act  capri- 
ciously, bnt  In  accordance  with  what  it 
deemed  best  to  promote  the  Interests  con- 
fided to  it;  that  the  action  it  took  was  urged 
upon  it  by  many  ot  Its  citizens;  that  the 
rail  adopted  Is  that  In  use  by  the  city  of 
Washington  as  required  by  an  act  of  con- 
gress of  the  United  States. 

It  further  appears  that  representatives  of 
the  appellant  were  invited  to  attend  a  meet- 
ing of  the  committee  on  streets  and  the  city 
engineer,  wh»e  the  whole  subject  was  care- 
fully considered,  and  as  a  result  of  their  de- 
lll>erationB  the  engineer  and  committee  rec- 
ommended the  proposed  rail  to  the  cl^  coun- 
cil, and  they  thereupon  passed  the  ordinance 
requiring  Its  adoption. 

In  view  of  these  facts.  It  is  manifest  that 
the  appellant  has  not  overcome  the  presump- 
tion in  favor  of  the  reasonableness  of  the 
ordinance  which  it  was  ordered  to  obey;  that 
it  has  not  shown  that  It  was  passed  arbi- 
trarily or  capriciously;  and  the  Judgment  of 
the  circuit  court  must  be  affirmed. 


SOUTHERN  RT.  00.  T.  OOOPEB. 
(Supreme  Oourt  of  Appeals  ot  Ylrgiuia.  June 
14,  1900.) 

RAILROAD  CROS3INO— ACCrOBNT— FRIGHTHK- 
INO  H0RaB&.-NEaUOBNCB— DEMUR- 
RER TO  BVIDBNCB. 

1.  A  demurrer  to  the  evidence  is  the  proper 
mode  of  takioK  from  the  jury  the  determina- 
tion of  the  wdght  to  be  given  the  evidence, 
and  a  motion  to  strike  out  is  equivalent  thereto. 

2l  Failure  of  the  employ^  in  charge  of  a 
locomotive  to  stop  it  or  to  give  signals  when 
approaching  a  crostiing  is  not  negligence,  in 
case  of  a  horse  frightened  thereby,  bnt  which 
was  seen  by  such  euiployes  «n>roacliina  the 
crossing  too  far  off  for  a  eoUluon,  and  pving 
no  indication  of  Mght. 

Error  to  corporation  conrt  of  Danville. 

Action  by  George  K.  Co<9er  against  the 
Southern  Railway  Company.  Judgment  tor 
plaintiff.  Xtefendant  brlngs^ezior.  Beversed. 
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Btadcford,  Honle^  &  Blackford,  for  plain- 
tiff In  error.  Peatnsi  ft  Hands,  fur  defend- 
ant in  error. 

OARDWELL,  J.  The  defendant  In  error, 
Oeorge  K.  Oboper,  iued  tbe  Sonthem  Bail- 
way  Company  for  Injuries  allied  to  bare 
lieen  sustained  by  him  by  reason  of  the  n^ 
llgrence  of  the  defendant  company,  under  the 
following  drcnmstances: 

Henry  street  crosses  the  Sontbem  Railway 
near  the  northern  boundary  of  that  portion 
of  the  dty  of  DanTlUe  known  as  "North 
DanTllle,"  and  is  a  part  of  the  road  leading 
from  Danville  to  the  connty  of  Henry.  After 
leaving  the  more  populous  portion  of  North 
I>anviUe,  the  street  crosses  what  Is  known 
as  tbe  "Stlll-Houie  Branch,"  and  then,  rising 
a  considerable  hill,  something  over  100  yards, 
crosses  the  Southern  Railway  at  what  is 
known  as  the  "Henry  Street  Crossing."  Aft- 
er leaving  the  Stlll-Honse  Branch,  going  np 
the  hill,  there  is  a  space  of  about  150  feet 
upon  the  right  of  the  street  along  which  a 
traveler  In  a  buggy  can  see  an  engine  or 
train  coming  from  the  north  upon  the  South- 
em  Railway.  Fart  of  this  space  has  some 
trees  upon  It,  but  the  view  of  an  approaching 
train  is  not  thereto  obstmcted,  and  the  rest 
of  the  distance  op  to  a  wood  yard  is  open, 
and  the  view  of  an  approaching  train  is  in 
no  wise  cut  off.  At  a  llttie  over  100  feet 
from  Henry  street  crossing  there  was  at  the 
time  of  this  accident  a  wood  yard  between 
tbe  street  and  the  railway,  with  a  fence 
around  it,  which,  with  other  barriera,  It  Is 
claimed,  obstmcted  the  view  of  the  railway 
np  to  within  a  sbort  distance  of  the  crossing. 
On  the  afternoon  of  May  19,  18B8,  defendant 
in  error,  with  a  friend,  was  traveling  north- 
ward on  Henry  street  In  a  one-horse  bu^^. 
They  had  crossed  the  Stlll-Honae  Branch, 
and  had  commenced  to  ascend  the  grade  to- 
wards tbe  Henry  street  crossing.  They  both 
say  they  were  looking  out  for  a  passing 
engine.  In  order  to  avoid  a  collision  tiierewltb 
at  the  crossing.— one  looking  up  and  the  oth< 
er  down  the  railway  track,— bat  saw  none 
and  heard  none.  Henry  street  Is  CO  feet 
broad,  and  when  the  horse's  head  was  about 
at  the  gate  to  the  woodyard  a  yard  engine  of 
the  plaintiff  In  error,  which  was  moving  down 
grade  at  a  speed  variously  estimated  at  from 
10  to  IS  miles  an  hour,  southward,  towards 
tiie  depot  in  Danville,  as  smoothly  and  noise- 
lessly as  an  engine  could  be  ran,  crossed 
Henry  street  in  front  of  the  defendant  In 
error.  As  soon  as  be  became  aware  of  the 
approach  of  the  engine,  defendant  in  error, 
who  was  drivli^;,  tblnklDg,  as  he  says,  the 
horse  was  lik'ely  to  get  scared  at  tbe  engine, 
turned  him  so  as  to  get  him  Into  the  wood- 
yard  and  keep  him  oat  of  the  view  of  the 
engine  nntll  he  could  control  him;  and  in 
Older  to  get  him  into  the  woodyard  he  bade- 
ed  ttie  borse  down  tiie  hill,  polling  him  to 
the  Tl^t  for  the  pnxpose  of  going  through 
the  gate.  While  in  the  act  of  (Mug  this  tbe 


horse  became  unmanageable,  the  buggy  was 
overturned  throwing  Its  occupants  out,  and 
the  horse  ran  off,  wherein  defendant  In  er- 
ror received  the  injuries  for  which  he  was 
awarded  in  tbe  court  below  $1,000  damages. 

It  further  appears  that  the  persons  <m  the 
mglne  saw  the  buggy  and  defendant  In  er- 
ror and  his  companiou  going  up  ihe  grade 
towards  Henry  street  crossing  at  a  distance 
too  far  from  the  crossing  to  make  a  collision 
with  the  engine  possible;  and  a  person  ex- 
amined as  a  witness  on  behalf  of  defendant 
in  error  was  in  the  woodyard,  and  also  saw 
the  men  In  their  buggy  going  up  the  hill  to- 
wards tbe  crossing,— taking  particular  notice 
of  the  horse,  as  defendant  In  error  had  pro- 
posed to  sell  It  to  him;  and  all  testify  that 
tbe  horse  was  going  quietly  along  the  street^ 
at  a  distance  from  the  crossing  of  about  6S 
feet,  when  the  engine  passed. 

The  statute  In  force  in  Virginia  providing 
for  slgnato  at  crossings,  and  reanlrlng  every 
locomotive  engine  to  carry  a  bell,  expressly 
exempts  signals  by  whistling  within  the  lim- 
its of  an  Incorporated  town  or  city;  and  In 
Danville,  under  the  ordinance  of  the  town, 
a  whistle  cannot  be  blown.  In  this  case,  ac- 
cording to  evidence  introduced  by  defendant 
In  error,  the  whistle  on  the  engine  was  not 
blown,  nor  the  bell  rung. 

After  the  evidence  for  Iwth  plaintiff  and 
defendant  had  been  Introduced,  plaintiff  in 
error  moved  the  court  to  strike  out  all  the 
evidence  introduced  by  defendant  In  error, 
on  the  ground  that,  admitting  every  allega- 
tion therein  proved  to  be  true.  It  nude  no 
case  agalQ&t  It,  which  motion  was  overruled, 
and  an  exception  was  taken,  which  consti- 
tutes the  first  assignment  of  error  relied  on 
here. 

The  exception  Is  not  well  taken.  Under 
our  practice,  the  only  mode  of  taking  away 
from  the  Jury  the  determination  of  the  weight 
to  be  given  to  evidence  Is  by  demurring  to  it. 
A  motion  to  strike  out  is  not  equivalent  to  a 
demun'er  to  the  evidence,  as  counsel  for 
plaintiff  in  error  contends;  citing  Fowlkes  t. 
Railway  Co.,  06  Va.  742,  32  S.  E.  464.  The 
decision  In  that  case  only  recognized  and  ap- 
plied the  unlveraally  admitted  law  that  the 
court  determines  whether  evidence  Is  admis- 
sible or  not,  and  In  the  exercise  of  this  fane* 
tlon  admits  or  excludes  it,  on  objection  to  It 
when  offered,  or  on  motion  to  strike  It  oat 
if  it  has  been  Imfffoperly  admitted. 

The  defendant  in  error  neither  .alleges  In 
his  declaration  nor  offers  proof  of  any  negU- 
gent  act  of  plaintiff  In  error,  done  In  the  Im- 
mediate vicinity  of  the  highway  upon  which 
he  was  traveling,  as  caustog  bis  Injuries,  bat 
relies  merely  upon  the  omission  of  plaintiff  In 
error  to  give  him  signals  or  warnings  of  the 
approach  of  the  engine  at  which  his  horse 
took  fright,  without  a  suggestion  as  to  what 
signals  or  warnings  should  have  heea  glvea 
bim,  other  than  the  blowing  of  the  whistle  or 
rinsing  tbe  belL  He  stotea  that  he  lived  In 
Nntb  Danville;  was  familiar  with  the  Henry 
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street  crosslDg  and  its  BDrroundlngs;  tliat  he 
regnrded  his  horae  as  gentle  and  safe;  bad 
driven  It  up  to  street  cars;  and  that  on  tbe 
occasion  of  his  injnry  be  and  his  companion 
were  only  looking  out  to  avoid  a  collision 
with  an  engine  on  the  crossing  they  were 
approaching.  The  question  presented,  there- 
fore, is,  what  duty  did  plaintiff  in  error,  under 
the  circumstances,  owe  to  defendant  in  error, 
and  fail  to  perform? 

This  may  be  dlsimsed  of  in  connection  with 
the  assignment  of  error  to  the  rulings  of  the 
court  below  In  refusing  instructions  Nos.  1, 
3,  4,  and  6  asked  for  by  plaintiff  in  error,  and 
iu  modifying  Its  eighth  instruction.  Tbey 
are  as  follows: 

"No.  1.  The  court  Instructs  the  Jury  that 
under  the  law  of  Virginia,  Danville  being  an 
incorporated  city,  the  defendant  had  the 
right  to  omit  the  sounding  of  the  whistle  In 
approaching  the  Henry  street  crossing,  where 
the  accident  occurred;  and,  if  the  Jury  be- 
lieve from  the  evidence  that  the  accident  was 
caused  by  the  failure  to  sound  the  whistle, 
the  defendant  was  not  negligent,  and  they 
must  and  for  the  defendant" 

"No.  3.  The  court  Instructs  the  Jury  that 
the  defendant  had  the  right  to  presume  that, 
the  less  noise  made  by  the  train  In  approach- 
ing the  crossing,  the  less  danger  there  was 
of  frightening  horses  near  the  track;  and. 
while  the  defendant  would  be  liable  for  ln~ 
juries  caused  by  frightening  horses  by  un- 
necessary noise.  It  is  not  liable  for  Injuries 
caused  by  frlgbtenlug  horses  too  far  off  for 
collision,  when  It  makes  as  little  noise  as 
possible. 

'•No.  4.  The  court  further  Instructs  the 
Jury  that,  operating  railroads  by  steam  being 
lawful,  the  defendant  had  the  right  to  run 
Its  engines  and  trains  where  tliey  can  be  seen 
by  man  and  beast,— the  right  to  make  the 
noises  incident  to  the  movement  and  working 
of  its  engines;  and  the  defendant  is  not  lia- 
ble for  injuries  occasioned  by  a  horse,  when 
being  driven  on  the  highway,  taking  fright 
at  the  sight  of  an  engine,  nor  at  the  noises 
usually  made  by  a  running  engine." 

"No.  6,  The  court  further  instructs  the  jury 
that  the  defendant's  employes  In  charge  of 
the  euRlne  had  a  right  to  presume  that  horses 
near  the  track  would  not  be  frightened  by 
an  approaching  engine,  and  it  was  nut  their 
duty  to  stop  the  engine  or  to  give  any  signals 
when  the  horse  was  seen  approaching  the 
crossing  too  far  off  for  a  collision,  and  giv- 
ing no  Indications  of  fright  when  seen  by 
some  of  the  employes  on  the  engine." 

"No.  8.  The  court  Instructs  the  Jury  that 
if  they  believe  from  the  evidence  In  this  case 
that  an  ordinance  of  the  city  of  Danville  pro- 
hibited the  sounding  of  whistles  upon  the 
engine,  which  is  charged  to  have  caused  the 
accident  In  question  at  the  Henry  street 
crossing,  or  at  the  point  designated  at  the 
whistling  post,  then  the  failure  to  blow  such 
whistle  was  not  negligence." 

The  court  struck  out  of  Instmctlon  8  the 


words  "failure  to  blow  such  whistle  was  not 
negligence,"  and  inserted  In  their  stead,  "de- 
fendant was  not  required  to  sound  the  whis- 
tle as  It  approached  the  crossing." 

Where  the  statute  Imposes  upon  a  railroad 
company  the  duty  of  sounding  the  whistle 
on  its  locomotive  engines  approaching  a  cross- 
ing of  a  highway,  for  the  purpose  of  prevent- 
ing a  collision  with  travelers  on  the  highway 
or  frightening  their  teams,  and  the  railroad 
company  falls  to  perform  that  duty.  It  la 
negligence,  for  which  the  company  would  be 
liable  for  Injuries  resulting  therefrom. 

In  Railway  Co.  v.  Torlan,  95  Va.  453,  28  S. 
E.  569,  it  was  said  that  a  railroad  company 
Is  liable  for  Injuries  inflicted  In  consequence 
of  sounding  its  whistle  in  a  careless  or  reck- 
less manner  or  at  an  improper  time.  This 
is  unquestionably  settled  law.  and  it  is 
equally  as  well  settled  that,  where  the  viola- 
tion of  an  ordinance  or  a  statute  is  the  prox- 
imate cause  of  an  Injury,  the  wrongdoer  Is 
liable  therefor.  2  EUiott,  R.  B.  {  711;  Rail- 
road Co.  V.  Hite,  81  Va.  771.  If,  therefore, 
it  is  negligence  to  sound,  in  violation  of  an 
ordinance  or  statute,  the  whistle  on  an  en- 
gine approaching  a  highway  crossing,  it  can- 
not, either  upon  reason  or  authority,  be 
deemed  negligence  to  omit  doing  so.  In 
Railroad  Co.  v.  HIte,  supra,  It  was  said: 
"Undoubtedly  railroad  companies  have  the 
right  to  run  engines  and  cars  over  their  own 
roads  and  in  their  yards,  and,  as  a  conse- 
quence, they  have  the  right  to  make  the 
usual  and  reasonable  noises  necessarily  Inci- 
dent to  a  running  train;  and  for  the  making 
of  such  noises,  therefore,  where  they  are 
neither  negllgeutly  nor  unnecessarily  made, 
no  cause  of  action  wIU  arise,  although  ani- 
mals may  be  frightened  thereby,  hnd  Injury 
ensue. 

"A  railroad  company  Is  not  liable  for  In- 
juries received  from  horses  becoming  fright- 
ened upon  a  highway  at  the  mere  sight  of 
its  trains  or  the  noises  necessarily  Incident 
to  the  running  of  the  train  and  the  opera- 
tion of  the  road."  3  Elliott,  R.  R.  S  1264,  and 
cases  cited.  Among  the  many  authorities 
there  cited  is  the  case  of  Flint  v.  Railroad 
Co.,  110  Mass.  222.  In  that  case  the  plain- 
tiff was  Injured  by  his  horse  becoming 
frightened  by  the  cars  on  the  defendant's 
railroad.  It  appeared  that  the  railroad 
crossed  the  highway  on  which  the  plaintifT 
was  traveling;  that  the  horse  became  fright- 
ened when  about  6  rods  from  the  crossing 
by  the  approoch  of  two  cars,  about  10  rods 
therefrom;  that  the  cars  were  coming  on  a 
down  grade,  by  the  force  of  gravitation,  at 
the  rate  of  eight  or  ten  miles  an  hour;  and 
that  no  signals  were  given  of  their  approach. 
Meld,  that  these  facts  would  not  warrant 
the  Jury  in  returning  a  verdict  for  the  plain- 
tiff. 

In  Favor  v.  Railroad  Corp.,  114  Mass.  352, 
the  court  lays  down  the  broad  doctrine  that 
a  railroad  company  has  the  right  to  do  law- 
ful acts  upon  Its  own  premises,  and  Is  not 
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ble  for  Injurious  consequencefi  that 
se  from  such  acts,  unless  the  acts 
llgently  and  Improperly  done;  but, 
ourt  adds:  "If  the  defendant  In  this 
d  done  some  negligent  act  In  the 

of  the  highway,  calculated  to  en- 
the  safety  of  travelers  passing  over 

horses,  a  very  dlGFerent  question 
le  presented."  That  la  to  say,  that 
tie  railroad  U  using  Its  property  In  a 
tray,  doing  no  negligent  act  in  the 
ite  vicinity  of  a  highway,  calculated 
iger  the  safety  of  travelers  passing 
with  horses,  and  an  injury  Is  sus- 
ly  reason  of  horses  on  the  highway 
g  frightened  by  an  engine  or  train 

it,  the  railroad  company  Is  not 
erefor.   Railway  Co.  v.  Schmidt,  j.34 

33  N.  E.  774;  1  Thomp.  Neg.  $  15; 

V.  Railroad  Co.,  156  Mass.  159,  30 
9;  2  Wood,  R.  R.  S  324. 
inquestlonably  one  of  the  objects  of 
:ance  of  a  city  prohibiting  the  sound- 
the  whistle  on  locomotives  engines 
Jie  limits  of  the  city  to  lessen  the 
of  teams  on  the  streets  becoming 
ed  at  passing  engines  or  trains.  And 
:  is  a  matter  of  common  observa- 
whlch  courts  will  take  Judicial  no- 
counsel  for  defendant  In  error  con- 
lat  bells  are  used  on  locomotive  en- 
lessen  the  danger  to  travelers  on  a 
r  highway  of  a  collision  with  an 
irossing  the  street  or  highway,  can 
d  that  they  are  Intended  or  useful  In 

persons  on  the  street  or  highway 
y  may  keep  such  a  distance  from  the 

as  will  prevent  their  horses  from 
g  frightened  at  a  passing  engine? 
k  not 

astrulng  a  statate  of  the  state  of 
aland  requiring  railroad  companies  to 

bell  upon  their  locomotive  engines 
itance,  at  least,  of  80  rods  from  the 
lere  the  railroad  crossed  any  turnpike 
ray  upon  the  same  level  with  the  rall- 
e  supreme  court  of  that  state  held 

statute  was  only  Intended  to  lessen 
;er  of  a  collision  of  the  engine  or 
1th  Individuals,  or  their  horses,  car- 
)r  teams,  on  the  crossing,  and  not 

or  useful  to  warn  people  elsewhere. 
11  V.  Railroad  Co..  6  R.  I.  211. 
I  It  the  purpose  of  gates  at  a  street 

to  warn  persons  traveling  the  street 

at  a  suflicieot  distance  to  prevent 
■ses  from  becoming  frightened  by  an 
<r  train,  as  they  are  only  lowered  to 
^t  travelers  off  of  the  crossing  until 
Daching  engine  or  train  passes.  As 
1  by  this  court  in  Richmond  Union 
y.  Co.  V.  Richmond.  F.  &  P.  R.  Co., 
>73,  32  S.  E.  787.  It  Is  a  matter  of 
knowledge  that  the  tendency  of  gates 
ite  ke^er  at  railroad  crossings  Is  to 
safety;  but  their  utility  as  a  warning 
ers  to  keep  at  a  safe  distance,  to  pre- 
ir  horses  from  becomlog  frightened, 


does  not  appear  in  the  case  at  bar,  nor  is  It 
a  matter  of  common  knowledge.  Had  there 
been  a  watchman  at  Henry  street  crossing. 
It  could  not  httvc  been  reasonably  expected  of 
him  to  stop  defendant  In  error  at  a  greater 
distance  from  the  crossing  than  55  feet.  In 
order  to  prevent  his  horse  from  taking  fright 
at  the  passing  tugine.  According  to  his  own 
statement,  he  was  driving  his  horse  quietly 
along  the  street,  too  far  away  from  tlie  cross- 
ing to  make  &  collision  with  the  engine  pos- 
sible. Had  the  man  in  charge  of  the  engine, 
seeing  defendant  in  error  driving  his  horse 
quietly  towards  the  crossing.  In  no  possible 
danger  of  a  collitjion,  and  no  noise  being  made 
on  the  engine  other  than  that  Incident  to  a 
running  engine,  Immediately  proceeded  to 
sound  the  whistle,  at  which  the  horse  took 
fright,  and  Injury  to  defendant  in  error  en- 
sued, it  might  Iiave  been  reasonably  claimed 
that  plaintiff  In  error  was  guilty  of  negligence 
in  recklessly  and  unnecessarily  sounding  the 
engine's  whistle.  Ka,llway  Co.  v.  Torian, 
supra. 

Instruction  No.  8,  as  asked  for  by  plaintiff 
in  error,  simply  told  the  jury  that  If  they  be- 
lieved from  the  evidence  that  an  ordinance 
of  the  city  of  Danville  prohibited  the  sound- 
ing of  the  whistle  upon  the  engine,  which  was 
charged  to  have  caused  the  accident  in  ques- 
tion, at  the  Henry  street  crossing,  or  at  the 
point  designateil  as  the  whistling  post,  the 
failure  to  blow  such  whistle  was  not  negli- 
gence. It  correctly  propounded  the  law,  and 
should  have  Iieen  given  as  asked. 

Plaintiff  In  error's  instruction  No.  1,  re- 
fused, was  to  the  same  effect,  and  should 
have  been  given. 

It  follows  from  what  has  alrcady  been  said 
that  we  are  further  of  opiuion  that  plaintiff 
In  error's  Instructions  3,  4,  and  0  correctly 
propounded  the  law,  and  should  have  been 
given. 

Without  these  instructions  to  the  Jury  quali- 
fying Instruction  No.  1  given  for  defendant 
In  error,  that  lusiniotion  was  plainly  errone- 
ous. In  that  it  KCt  the  jury  free  to  Qnd  a 
verdict  for  def^-ndant  In  error  on  tbe  sole 
ground  that  plaintiff  in  error  omitted  to  sound 
the  whistle  on  tbe  en^'ine  when  It  approached 
the  Henry  street  crossing. 

The  remainlDL,'  assipninents  of  error  will 
not  be  conslderiHl,  as  tliey  are  either  without 
merit,  or  are  not  liliely  to  arise  on  another 
ti-ial. 

The  judgment  of  the  corporation  court  must 
be  reversed,  the  verdict  of  the  jury  set  aside, 
and  the  cause  remanded  for  n  new  trial  to  be 
had  In  accordance  with  this  opinion. 


LAND  V.  SHIPP  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.  June 
14.  IIXK).) 

DOWER— RELEASE— SEPARATION  AGREEMENT 
—VALIDITY— JOINTURE. 

1.  Married  Wimian's  Act,  c.  103  (Code.  { 
22S4),  decIarlDg  that  a  married  wumuu  may 
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contract  with  refareDce  to  her  separate  estate, 
which  shall  cunsist  of  her  property  at  the  tlfiie 
of  marriage,  or  afterwards  acquiried.  the  rents 
and  profits  thereof,  rights  of  action,  damages 
for  wrong,  and  compeosation  for  property  tak- 
en for  public  use,  does  not  authorise  ner  to  re- 
lease to  her  husband  her  inchoate  right  of 
dower  in  his  lands,  since  such  right  Is  not  a 
property  right,  witliin  such  provision. 

2.  A  consideration  to  a  wife  for  a  deed  of 
separation  between  herself  and  her  husband, 
in  which  she  releases  her  dower,  need  not  be 
returned,  as  a  condition  for  the  assignment  of 
dower,  at  the  death  of  the  husband,  in  lands 
conveyed  by  him  during  life,  dnce  the  release 
was  absolutely  void,  and  the  deed  of  separation 
In  no  way  affected  her  rigbta. 

3.  A  deed  of  separation,  by  which  the  parties 
agreed  to  each  control  their  separate  property, 
and  release  th^r  rights  of  dower  and  curtesy, 
cannot  be  coDsidared  a  statutory  Jointure,  un- 
der  Code,  Sfi  2270,  2871.  providing  that  a  con- 
veyance or  devise  may  be  taken  in  lieu  of  dow- 
er, which  shall  constitute  a  bar  thereof,  unless 
on  the  death  of  the  bnsband  the  wife  elects  to 
take  dower  instead  of  the  jointure. 

4.  A  husband  and  wife  executed  a  deed  of 
separation,  mutually  releasing  dower  and  cur- 
tesy; and  Bubseqnently  the  husband  executed 
a  trust  deed  on  real  estate,  in  which  the  wife 
did  not  Join.  The  debt  secured  thereby  was 
not  paid,  and  the  premises  were  sold  on  fore- 
closure, from  the  proceeds  of  which  the  deht 
secured,  as  well  as  a  debt  secured  by  a  prior 
trust  deed  on  the  same  property,  In  which  the 
wife  joined,  were  paid.  Htfd  that,  since  the  re- 
lease of  the  wife's  dower  was  absolut^y  void, 
she  was  entitled,  on  the  death  of  her  husband, 
to  dower  in  said  land.  as.  if  no  agreement  had 
been  made. 

Appeal  from  circuit  court.  Princess  Anne 
county. 

Action  by  Laura  U  Land  against  H.  E. 
Shlpp  and  Bmeraoa  Land  for  dower.  From  a 
dismissal  of  the  UU.  plaintiff  appeals.  Re- 
versed. 

Bnrron^  ft  Bkml,  for  appellant.  Wil- 
liam McK.  Woodhoose,  for  appellees. 

OARDWELIj,  J.  This  Is  an  appeal  from  a 
decree  of  the  clreoit  court  of  Princess  Anne 
county,  and  the  case  Is  as  follows: 

Appellant  Lauta  L.  Land,  latennarried 
with  John  W.  S.  Land  March  8,  1890.  and 
they  lived  together  as  hnsband  and  wife  tlU 
June  27,  1896.  when  they  signed  and  ac- 
knowledged a  deed  of  separation,  which  was 
admitted  to  record  in  the  derk'a  office  of 
Frlnceas  Anne  cotinty  court   The  deed  re- 
cites that  "owing  to  an  locompatabllfty  of 
temperament  the  parties  mutually  find  It 
impossible  for  them  to  live  happily  and  con-  j 
genially  together  as  husband  and  wife,  and  ; 
desired  that  eacli  shall  have  the  some  lib-  1 
erty  of  person  and  personal  rights,  and  the 
same  power  to  manage,  control,  use.  alien,  i 
or  convey  tb^  respective  separate  estates, 
both  real  and  perstmal,  which  they  or 
ther  of  them  now  own  or  may  hereafter  ao- 
quire,  as  if  they  were  nnmairied."  The  con- 
sideration stated  la  the  premises,  and  |400 
In  cash  paid  by  the  husband  to  the  wife, 
foUowed  with  a  mutual  agreement  "that 
from  that  date  tbe  parties  will  live  separate 
and  apart  from  each  other;  that  eadi  Aall 
and  will  refrain  from  interfering  with  the 


person  or  property  of  the  other;  tliat  they 
mutually  and  severally  release  and  qnitelalm 
dower,  tenancy  by  the  cnrteay.  and  all  otiier 
rights  which  they  may  respectively  acquire 
or  may  have  already  acquired,  by  reaacHi  of 
their  marriage.  In  the  property  ot  each  otb- 
er;  that  each  shall  enjoy  free  from  molesta- 
tion or  Interference  of  the  other,  the  same 
freedom  of  person,  the  same  rights  of  person 
and  property,  and  the  unrestrained  power  to 
manage,  control,  use.  transfer,  assign,  alien, 
or  convey  his  or  her  separate  estate  then 
owned  or  thereafter  acquired,  as  if  they  had 
never  been  married."  They  further  mutual- 
ly covenanted  and  agreed  that  the  child  bom 
to  them  should  remain  In  the  possession  of 
the  mother,  free  from  the  management  and 
control  of  the  father,  and  he  to  be  in  no  man- 
ner held  responsible  for  the  eupport  and 
maintenance  at  the  mother  or  child. 

On  the  date  of  the  deed  of  separatlui  the 
husband  executed  a  deed  of  trust  In  which 
the  wife  did  not  unite,  upon  a  tract  of  land 
(about  132  acres)  situated  In  Princess  Anne 
county,  and  the  only  real  estate  owned  by 
the  husband,  to  secure  the  payment  of  a 
deht  of  $S69.47  for  borrowed  money,  and  ont 
of  which  the  f400  was  paid  to  the  wife. 

Default  having  been  made  in  the  payment 
of  the  debt  secured  by  this  trust  deed,  the 
property  was  sold  by  the  trustee.  In  the  life- 
time of  the  husband,  to  H.  B.  Shipp,  at  the 
price  of  f3,060;  and  after  the  payment  of 
the  costs  of  sole,  a  debt  <^  husband,  se- 
cured by  a  former  trust  deed  on  the  pn^erty, 
in  which  the  wife  did  nnlte,  and  the  debt  ot 
$060.47.  with  Interest,  secoxed  bf  the  deed 
under  whldi  tlie  trostee  sold,  the  balance  of 
the  purchase  money  was  paid  over  by  the 
trustee  to  the  husband.  H.  E.  Shlpp  sold 
and  conveyed  the  land  on  the  26th  of  May. 
1886,  to  Emerson  Land,  at  the  price  of  $3,- 
DOO,  having  previously  sold  the  timber  on  it 
tot  |250;  and,  her  husband  having  died,  ap- 
pellant instituted  this  suit  against  H.  K. 
Shipp  and  Emerson  Land,  appellees,  clalpi- 
ing  dower  In  the  land,  and  In  the  proceeds 
from  the  timber  sold  therefron  by  Shlpp. 
She  alleges  in  her  bill  that  she  was  forced 
by  her  husband's  tiireats  of  violence  to  exe- 
cute the  deed  of  separation  from  him,  of 
June  27,  1896,  but  this  Is  not  clearly  shown 
by  the  proof.  Therefore  appellees  contend: 
First  that  appellant  Is  bound  by  the  imvi- 
slons  of  the  deed  of  separation  which  relate 
to  her  dower,  and,  having  relinquished  It  by 
deed  duly  of  record,  she  cannot  after  the 
death  of  her  husband,  assert  her  right  of 
dower  in  the  lands  of  which  he  was  seised 
daring  the  coverture;  and,  second,  that,  If 
the  deed  of  separation  did  not  release  or  re- 
linquish appelUmt^s  dower  in  the  land,  she 
cannot  assert  claim  to  It  and  retain  the  mon- 
ey paid  her  In  lieu  thereof. 

To  sustain  the  first  contentloa,  it  Is  neces> 
sary  to  regard  the  wife's  Inchoate  itgbt  of 
dower  in  her  hnshaad's  lands  as  ha*  Mat- 
atoz7  separate  estate,  vitta  laCnenca  to  wblcb 
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Bhe  haa  tbe  power,  under  the  >  married  wo- 
man's act  (chapter  103  of  the  Code),  to  con- 
tract. Sections  2601  and  2ES02  ol  the  Code 
provide  how  deeds  or  conTeyances  by  the 
husband  and  wife  may  be  acknowledged  for 
recordation,  and  tbe  effect  of  such  conTey- 
ances, when  recorded,  upon  tbe  dower  of  the 
wife,  or  her  estate  In  the  lands  conreyed. 
They  are  subetantlally  the  same  as  the  pro- 
visions m  the  Codes  of  1873  and  1860  relating 
to  the  aclcnowledgment,  recordation,  and  ef- 
feet  of  a  deed  by  husband  and  wife,  when 
recorded,  upon  the  dower  of  the  wife,  etc., 
except  tliat  the  privy  examination  of  tbe 
wife  is  dispensed  with. 

In  Switser  v.  Swltzer,  26  Orat  574,  tbe 
qnestion  was  raised  as  to  the  effect  of  tbe 
acknowledgment  of  a  deed  of  separation  be- 
tween husband  and  wife  under  these  statutes 
as  they  formerly  stood,  and  It  was  held 
that  they  (mly  applied  to  conveyances  from 
husband  and  wife  to  a  third  party.  Says 
tbe  court  In  the  opinion,  by  Staples,  J.,  "It  is 
tbe  union  of  the  husband  and  wife,  as  gran- 
tors, that  makes  the  Instrument  operative.'* 
The  court  in  that  case,  expressly  waiving  the 
decision  of  the  general  question  as  to  wheth- 
er any  deed  of  separation  was  valid  to  any 
extent  or  for  any  purpose,  held  that  a  con* 
tract  or  agreement  for  separation,  made  di- 
rectly with  the  husband.  Is  void  as  to  the. 
wife,  as  her  legal  existence  Is  merged  in  his, 
and  she  is  presumed  to  be  acting  under  his 
influence. 

The  married  woman's  act  makes  no  refer- 
ence, directly  or  indirectly,  to  ,the  rights  of 
tbe  wife  in  the  husband's  property,  real  or 
personal,  acquired  by  the  marriage.  It  sim- 
ply enlarges  the  powers  of  the  wife  over 
property  declared  In  the  act  to  be  her  sep- 
arate «tate.  There  is  nothing  whatever  in 
the  act  conferring  upon  the  wife  the  power 
to  contract  generally,  whether  she  had  sep- 
arate estate  or  not.  Hlrth  v.  Hirth,  98  Va. 
— ,  84  8.  E.  964.  Instead  of  enlarging  the 
scope  of  the  statute  as  It  originally  stood, 
and  which  makes  provision  as  to  bow  the 
wife  may  relinquish  her  right  of  dower  In 
her  husband's  lands,  the  legislature  has,  since 
tbe  passage  of  the  married  woman's  act,  re- 
stricted its  scope  by  adding  the  following 
words  thereto:  "Such  writing  shall  not  op- 
erate any  further  upon  the  wife  or  her  rep- 
resentatives by  means  of  any  covenant  or 
warranty  contained  therein  which  is  not 
made  with  reference  to  her  separate  estate 
as  a  source  of  credit,  or  which  if  It  relate 
to  her  said  right  of  dower,  or  to  any  estate 
or  Interest  conveyed  other  than  her  own,  is 
not  made  with  reference  to  her  separate  es- 
tate as  a  source  of  credit  Section  2502  of 
the  Code.  The  plain  purpose  of  Ibis  amend- 
ment and  its  effect  are,  not  the  enlargement 
of  the  scope  of  the  statute  by  reason  of  the 
married  woman's  act,  but  a  restriction  so  as 
not  to  affect  the  separate  estate  unless  the 
corenonti  In  tbe  deed  were  made  with  ref- 


erence to  her  separate  estate  as  a  source 
of  credit  * 

In  Mason  v.  Mason,  140  Mass.  63,  3  X.  E.  19, 
the  wife,  by  her  deed,  made  in  her  husband's 
lifetime,  In  consideration  of  $300  paid  her 
by  the  husband,  or  out  of  his  estate,  under- 
took to  convey  to  a  son  of  the  husband,  and 
one  <tf  the  devisees  under  his  will  subsequent- 
ly made,  all  right,  title,  and  interest  which 
she  then  had  or  might  thereafter  have  In  her 
husband's  estate;  expressly  referring  to  her 
right  of  dower.  After  the  husband's  death 
tiie  wife  claimed  dower  In  his  estate,  and  the 
same  defense  was  made  to  her  demand  as  Is 
made  in  the  case  at  bar;  and  It  was  held 
that  the  wife's  Inchoate  right  of  dower  was 
not  separate  estate  that  the  wife  might  dis- 
pose of  in  the  life  of  the  husband,  that  such 
a  conveyance  did  not  bar  her  dower,  and 
that  she  was  not  compelled  to  refund  tbe 
fSOO,  as  a  condition  of  havbig  her  dower 
assigned.  The  opinion  expressly  says  that 
the  statute  in  force  In  Massachusetts  con- 
ferring upon  a  married  woman  the  power  to 
make  contracts  must  be  limited  in  construc- 
tion so  as  to  exclude  the  right  of  a  married 
woman  to  make  contracts  for  the  convey- 
ance of  her  right  of  dower. 

In  White  V.  Wager,  25  N.  T.  328.  It  was 
held  that  tbe  disability  of  a  husband  to  take 
land  by  conveyance  from  his  wife  is  not  re- 
moved by  the  statute  enabling  her  to  devise 
and  convey  as  if  she  were  unmarried. 

In  Flynn  v.  Flynn.  171  Mass.  312.  50  N.  E. 
650,  42  L.  R.  A.  08,  it  vras  held  that  untU 
the  husband's  death  and  the  actual  assign- 
ment of  the  dower,  the  wife  or  widow  has 
no  "estate"  in  tbe  land,  but  her  interest  Is  an 
inchoate  charge,  of  a  peculiar  nature,  which, 
vrhlle  it  may  be  released  to  a  vendee  of  the 
husband,  cannot  be  assigned  or  conveyed  to 
any  other.  In  Moore  v.  New  Tork.  8  N.  Y. 
110,  which  was  also  a  proceeding  to  condemn 
lands  of  a  married  man  under  tbe  New  York 
statutes,  it  was  insisted  that  tbe  wife  was 
a  necessary  party  defendant;  but  tbe  court 
held,  as  In  the  case  of  Flynn  v,  Flynn,  supra, 
that  she  was  not  for  the  reason  that  wlille 
her  Inchoate  right  of  dower  in  the  land  was 
an  Interest  which  might  be  released.  It  was 
not  the  subject  of  grant  or  assignment  "nor 
is  It  in  any  sense  an  Interest  In  real  estate." 

We  are  cited  by  counsel  for  appellees  to 
Jones  V.  Fleming  (decided  by  the  court  of 
appeals  of  New  York)  104  M.  Y.  418,  10  N. 
E.  693,  and  Rhoades  v.  Davis,  61  Mich.  306. 
16  N.  W.  659,  as  holding  that  the  wife's  in- 
choate right  of  dower  is  her  separate  estate, 
which  she  may  release  to  her  husband  by  vir- 
tue of  the  married  woman's  act. 

Tbe  case  of  Jones  v.  Fleming  is  very  un- 
like the  case  at  bar.  In  that  case  the  c<hi- 
tract  was  between  the  children  of  tbe  hus- 
band by  a  former  marriage,  the  committee 
of  the  husband  (a  lunatic),  and  the  wife,  by 
which  the  wife,  in  consideration  of  $3,400 
and  the  settlement  of  certain  suite  as  to 
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alimony,  agreed  to  release  her  right  of  dower 
in  the  husband's  lends.  The  contract  was 
with  a  third  party,  the  children  oC  the  hus- 
band, not  a  contract  with  the  husband.  Be- 
sides, the  court  had,  in  seTeral  previous 
cases,  decided  that  a  married  woman,  under 
their  statute,  had  the  power  to  contract  gen- 
erally, and  whether  ehe  had  SLparate  estate 
or  not  at  the  time  of  the  contract  was  Im- 
material. Ackley  V.  Westervelt  86  N.  T. 
448;  Tiemeyer  t.  Turnquist,  85  N.  Y.  516. 
This  la  contrary  to  the  views  expressed  by 
this  court  In  construing  our  married  woman's 
act.    Hlrth  V.  Hlrth,  supra. 

In  Rhoades  v.  Davis,  supra,  the  supreme 
court  of  Michigan,  construing  the  statute  of 
that  state  very  similar  to  our  married  wo- 
man's act,  does  hold  that  a  married  woman's 
release  to  her  husband  of  ber  dower  right,  if 
made  for  a  good  consideration  and  without 
fraud  or  improper  dealing,  la  binding  upon 
the  wife.  In  other  words,  the  court  took 
the  view  that  the  act  permitting  the  wife 
to  dispose  of  her  Interests  as  if  single  em- 
powered her  to  contract  with  reference  to 
her  inchoate  right  of  dower  In  her  husband's 
estate,  regarding  her  dower  interest  as  her 
statutory  separate  estate. 

In  this  view  we  are  uuable  to  concur.  It 
is  Hot  la  accord  with  the  trend  of  the  deci- 
sions of  this  court  holding  that  the  married 
woman's  act  gives  to  the  wife  such  estate 
as  is  indicated  by  the  plain  words  of  the 
statute,  and  such  control  of  it  as  the  statute 
directs,  and  that  In  all  other  respects  the 
relations  of  husband  and  wife  as  to  proper- 
ty remain  unaltered.  Section  2284  of  chap- 
ter 103  (married  woman's  act)  Is  specific  in 
enumerating  the  various  species  of  property 
that  constitute  the  separate  estate  of  a  mar- 
ried woman;  and  it  is  not  pc^slble,  we  think, 
by  any  liberality  of  construction,  to  bring 
the  Inchoate  right  of  dower  In  lands  of 
which  the  husband  is  seised  during  the  cov- 
erture within  Its  provisions. 

The  only  ground  upon  which  appellant 
could  be  required  to  refund  the  $400  paid  to 
ber  by  her  husband,  before  having  dower 
assigned  in  the  lands  In  question,  la  that 
the  deed  of  separation  of  June  27,  1896,  cre- 
ated a  statutory  jointure,  and  that  she  can- 
not retain  the  Jointure  and  have  dower  In  the 
land.  Sections  2270  and  2271  of  the  Code, 
as  to  Jointure,  differ  from  Jointure  at  com- 
mon law  only  In  that  under  the  statute  It 
may  be  of  personal  as  well  as  real  estate. 
At  common  law  the  essentials  of  Jointure 
were:  It  must  consist  of  an  estate  or  inter- 
est in  land,  to  take  effect  In  possession  or 
profit  Immediately  on  the  death  of  the  hus- 
band, and  must  be  made  In  satisfaction  of 
the  dowor,  and  so  appear  in  the  deed.  It  is 
an  absolute  bar  only  when  made  before  mar- 
riage. If  made  after  marriage.  It  only  puts 
the  wife  to  her  election  whether  to  accept 
the  provision  or  claim  dower. 

Under  the  statute,  as  well  as  at  common 
law,  a  provision  In  Ueu  of  doww  la  to  take 


effect  at  the  death  of  the  husband;  for  It  Is 
then  that  the  widow  is  put  to  her  election  as 
to  whether  she  will  accept  the  Jointure,  or 
claim  dower  in  her  husband's  estate,  and  the 
provision  of  the  statute  la  that,  "when  she 
shall  elect  and  receive  her  dower,  the  estate 
so  conveyed  or  devised  to  hex  shall  cease  and 
determhie."  Code,  §  2271. 

If,  after  the  husband's  death,  the  widow 
accepts  the  provision  made  for  her  In  lieu  of 
dower,  she  bars  herself  of  dower;  but  If  she 
has  received  the  provision  during  her  bus- 
band's  life,  and  has  spent  or  wasted  it,  she 
may  take  the  dower  as  If  It  had  not  been 
made.  It  is  necessary,  In  order  to  estop  her, 
that  she  should  have  enjoyed  the  provision, 
or  a  part,  at  least,  after  her  husband's  death. 
5  Am.  &  Bog.  Bnc.  Lav,  Bll,  and  authorities 
cited. 

The  deed  of  separation  la  thia  case  con- 
tains none  of  the  elements  of  a  jointure.  It 
is  nothing  more  or  less  than  an  attempt  to 
dissolve  the  marital  relations  between  the 
parties,  to  obtain  from  the  wife  a  release, 
directly  to  her  husband,  of  her  Inchoate  right 
of  dower  in  his  estate,  and  to  place  upon  her 
the  support  of  herself  and  the  child  of  the 
marriage.  In  the  condition  In  which  the 
wife  was  thereby  placed,  the  money  consid- 
eration for  entering  into  the  contract  was 
readily  consumed  In  the  use  for  the  support 
of  herself  and  child. 

The  wife  being  without  power  to  make 
such  a  contract  It  Is  absolutely  void  as  to 
her,  and  therefore  does  not  bar  her  dower 
In  the  lands  which  the  husband  was  seis- 
ed during  the  coverture. 

Nor  con  she.  upon  equitable  grounds,  as 
is  contended,  be  required  to  refund  the  $400 
paid  her  as  in  lieu  of  her  dower.  Ber  claim 
to  dower  is  a  common-law  right,  which  she 
could  enforce  at  law  or  In  equity.  True,  she 
chose  to  assert  her  claim  In  a  court  of  equity, 
but  she  is  not  seeking  eqnitable  relief  In  the 
cancellation  of  a  release  or  relinquishment 
of  her  dower.  She  is  entitled  to  dower  In 
the  estate  of  her  husband  to  the  extent  to 
which  she  has  not  released  or  relinquished 
it  in  a  manner  authorized  by  law,  and  her 
right  is  In  no  way  affected  by  the  deed  of 
separation  of  June  27,  1896. 

The  learned  Judge  of  the  court  below,  hav- 
ing taken  the  view  that  appellant  was  not, 
by  reason  of  the  deed  of  separation,  entitled 
to  dower  at  all  in  the  lands  in  question,  did 
not,  of  course,  pass  upon  the  character  or 
extent  of  her  dower  Interest  therein.  She 
claims  dower  in  the  lands,  and  in  the  pro- 
ceeds from  the  sale  of  the  timber  thereon  by 
appellee  H.  E.  Shipp.  It  is  contended  for  h^ 
that  as  the  debt  secured  by  the  trust  deed 
upon  the  land  made  by  the  husband  during 
the  coverture,  in  which  she  united,  had  been 
satisfied,  her  right  of  dower  la  the  land  was 
again  In  full  vigor,  although  the  debt  there- 
by secured  was  paid  out  of  the  proceeds 
from  the  sale  of  the  land  by  the  trustee  In 
the  subsequent  deed  of  the  hnsbaod.  In 
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lie  wife  did  not  unite.  In  thlB  view 
aot  concur.   The  deed  of  Reparation 

nullity  aa  to  appellant  Iier  right  of 
n  her  husband's  estate  at  his  death 
w  are  the  same  as  If  it  had  uerer 
Ltered  into;  that  Is  to  eay,  the  sale 

trustee  in  the  subsequent  deed  of 
ren  by  the  husband  during  the  corer- 

1  not  affect  appellant's  right  of  dow- 
le  land  to  any  further  extent  than  a 
;onTeyance  by  the  husband  to  the  pur- 
yould  have  affected  her  right  When 
d  of  trust  by  the  husband,  under 
tie  land  was  sold,  was  executed,  appel- 
d  her  Inchoate  right  of  dower  In  the 
)f  redemption  in  the  land,  which  was 
busbend  could  convey  to  the  trustee; 
>n  the  death  of  the  husband  this  right 
ir  became  consummate,  she  not  hav- 
ased  or  relinquished  If  lu  any  mode 
Eed  by  law.  Wheatley's  Heirs  v.  Cal- 

2  Leigh,  264;  and  section  22G9  of  the 
Sections  2277  and  2278  of  the  Code 

>iy. 

lecree  of  the  circuit  court  dismissing 
It's  bill  will  be  reversed,  and  the 
remanded  for  further  proceedings 
In  accordance  with  this  opinion. 


ERN  RT.  CO.  T.  GLENN'S  ADM'R. 
e  Court  of  Appeals  of  Virginia.  June 
14,  1900.) 

E— COMPENSATION  —  INTERLOCUTORY 
:CREE— APPEAL-COMMISSIONBR'S 

REPORT— EXCEPTION. 
'  coiDpensatioo  of  the  trustees  being 

deed  of  trust  of  a  corporation  convey- 
its  assets  tu  secure  creditors,  one  ap- 

by  the  court  as  substituted  trustee. 

the  powers  and  duties  of  the  original 
,  caniiot  receive  extra  compensation  for 
g  stock  subscriptions  called  for  by  the 
ter  the  sobstitution:  this  being  a  duty 

by  the  deed  ot  trust, 
decree  merely  hoIdiuR  tliat  the  court 
r-er  to  allow  the  trustee  corapensation 
ices  in  addition  to  tlint  provided  for 
eed  of  trust,  or  one  approving  and  con- 
a  report  settling  the  accountij  of  the 

representatives  of  a  deceased  trustee, 
ertaining  the  balance  due  from  dece- 
Btate  to  the  trust  estate,  without  judg- 
i^ainst  him  for  the  same,  or  mailing 
?r  disposition  of  it,  or  without  dismiss- 
case  as  to  him,  is  not  a  final  decree, 
interlocutory  one,  which  need  not  be 
t  from  till  after  fiual  decree, 
ere  the  court  has,  on  exception  to  a 
3f  a  commissioner,  expressly  decided 
■  court  has  authority  to  allow  the  trus- 
ter compensation  than  provided  in  the 
trust  it  is  not  necessary  to  except  to 
pnt  reports  of  the  commissioner  on  the 
that  there  is  no  such  authority,  in  or- 
resent  such  question  for  review, 
nere  statement,  without  consideration, 
rty  or  his  attorney,  that  there  will  be 
al,  does  nut  prevent  appeal, 
lugh  compensation  of  a  trustee  be  fixed 
deed  of  trust,  yet  the  trust  beiup  of 
lagnitude,  he  will  not  be  requireil  to 
free  a  place  in  which  to  give  his  at- 
to  the  business,  where  his  clerk  can 
id  where  the  mass  of  books  and  papers 
ig  to  the  trust  estate  con  be  kept. 


6.  Where  the  trustee's  accounts  required  to 
be  settled  and  reimrted  to  the  court  semiannu- 
ally showed  balances  in  his  hands  on  which 
no  interest  was  charged,  and  no  exceptions 
were  made  to  the  settlements  during  the  many 
years  of  the  trust,  and  no  reason  appeared  why 
they  were  not  made,  claim  that  he  should  have 
been  charged  with  interest  cannot  be  made  on 
appeal. 

Appeal  from  circuit  court,  Henrico  county. 

Proceedings  between  the  Southern  Rail- 
way Company  and  Glenn's  administrator. 
From  adverse  decrees,  the  company  appeals. 
Modified. 

B.  B.  Munford,  H.  W.  Anderson,  and  John 
Howard,  Jr.,  for  appellant  Chos.  V,  WU- 
llamB,  for  appellee. 

BUCHANAN,  J.  In  the  year  1800  the  Na- 
tional Express  &  Transportation  Company 
executed  a  deed  of  trust  conveying  all  of  Its 
assets,  of  every  bind  and  description,  to 
three  trustees  for  the  purpose  of  securing  Ita 
creditors.  But  little  was  done  towards  exe- 
cuting the  trust  until  the  year  1871,  when  a 
bill  was  filed  by  one  of  the  creditors,  in  be- 
half of  himself  and  such  other  creditors  as 
became  parties  and  contributed  to  the  ex- 
penses of  the  suit  for  the  purpose  of  en- 
forcing the  trust  By  a  decree  entered  on 
the  14th  day  of  December,  18S0,  the  surviv- 
ing trustees,  one  of  the  three  having  died 
prior  to  that  time,  were,  by  and  with  their 
consent  removed  as  trustees,  and  John 
Glenn,  the  appellee's  Intestate,  substituted  In 
their  stead.  Mr.  Gleuu  at  ouce  entered  upon 
■the  discharge  of  his  duties,  and  continued  to 
act  as  such  unUl  his  death,  March  30,  1800. 

The  compensation  of  the  trustees  for  exe- 
cuting the  trust  was  fixed  by  the  deed  at  f» 
per  cent  commissions  on  the  moneys  receiv- 
ed by  them.  The  court  allowed  the  substi- 
tuted trustee  10  per  cent,  for  his  services  on 
the  moneys  received,  and  this  action  of  the 
court  is  assigned  as  error. 

The  contention  of  the  appellant  is  that 
where  the  compensation  of  a  trustee  is  fixed 
by  the  instniment  creating  the  trust  no 
greater  compensation  can  be  allowed  him 
without  the  consent  of  the  other  parties  to 
be  aflfected  by  the  Increased  allowance. 
The  correctness  of  this  proposition  of  law, 
OS  a  general  rule,  does  not  seem  to  be  con- 
troverted by  the  appellee's  counsel;  but  they 
Insist  that  It  has  no  application  to  this  case, 
because  it  became  necessary  for  the  court 
by  Its  decree  to  create,  not  only  new  duties 
not  contemplated  by  the  original  trust  deed, 
but  to  create.  In  fact,  a  new  trust  estate, 
over  which  Its  appointee  should  perform  the 
duties  created  by  the  decree  Itself;  or,  in  oth- 
er words,  that  he  occupied  the  position  of 
receiver,  rather  than  of  trustee,  to  execute 
the  orders  of  the  court  In  carrying  out  the 
purposes  of  the  deed  of  assignment.  This 
contention  we  do  not  think  can  be  sustained. 
From  the  fourth  and  fifth  paragraphs  of  the 
decree  of  December  14.  1880,  It  Is  clear  that 
the  appellee's  Intestate  was  substituted  as 
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trustee  in  Hen  of  ttu  former  tnurteei,  ud 
not  appointed  Teoetw.    Ttaoae  paragraphs 

are  as  follows: 

"And  It  aK>earlng  to  the  court  that  said 
John  Blair  Hoge  and  John  J.  Kelly,  surrty- 
Ing  trustees  In  said  deed,  are  willing,  each 
to  resign  and  renounce  the  office  of  trustee 
under  said  deed,  and  that  they  are  so  situ- 
ated as  not  to  be  able  efficiently  to  perform 
the  duties  of  the  same,  and  that  It  Is  right 
and  expedient,  under  all  the  circumstances, 
that  they  be  relieved  from  the  said  trustee- 
ship, the  court  doth  adjudge,  order,  and  de- 
cree that  the  said  John  Blair  Hoge  and  John 
J.  Kelly,  surriring  trustees,  of  themselves 
and  O.  Oliver  O'Donndl,  under  the  said  deed, 
bearing  date  the  20th  day  of  September, 
1SQ6,  executed  to  them  by  the  said  National 
Express  and  Transportation  Company,  In 
trust  for  the  benefit  of  Its  creditors,  be,  and 
they  are  hereby,  respectively,  removed  from 
the  office  of  trustee  under  this  deed. 

"And  It  further  appearing  to  the  court  that 
John  Qlenn,  Esq.,  ot  number  twelve  St  Paul 
street.  In  the  dty  of  Baltimore  and  state  of 
Maryland,  Is  a  fit  and  proper  person  to  exe- 
cute the  duties  of  said  trust,  it  Is  adjudged, 
ordered,  and  decreed  that  the  said  John  Glenn 
be.  and  he  Is  hereby,  substituted  and  appoint- 
ed trustee  in  the  said  deed  in  tbe  room  and 
stead  of  the  said  Ho|^  and  Kelly,  with  all 
tbe  rights  and  powers,  and  charged  with  all 
the  duties,  of  executing  the  trusts  of  said 
deed,  to  the  same  effect  as  were  the  original 
trustees  therein.  And  tbe  said  John  Blair 
Hoge  and  John  J.  Kelly  are  authorized  and 
directed  to  transfer  and  deliver  to  the  said 
John  Glenn,  substituted  trustee  as  aforesaid, 
all  of  the  books  and  papers  of  the  said  Na- 
tional Express  and  Trangportatlon  Oompany, 
of  every  Idnd  and  description,  and  all  of  the 
estate  and  property  of  said  company  of  ev- 
ery kind  and  description,  now  In  possession 
of  them,  the  said  Hoge  and  Kelly,  or  either 
of  them,  and  the  receipt  of  the  said  John 
Olenn  to  them  for  the  same  shall  be  Cult 
acqnlttance  and  discharge  therefor. 

"But  the  said  John  Glenn  Is  not  to  take 
possession  of  said  lurop^ty,  boc^  and  pa- 
pers, or  receive  any  money,  as  such  substi- 
tuted trustee,  until  he,  or  some  one  for  him, 
shall  enter  Into  bond,  with  good  security,  be- 
fore the  clerk  oC  this  court.  In  the  penalty  of 
one  hundred  thousand  dollars,  conditioned 
for  the  faithful  discharge  of  his  duties  as 
such  trustee."  • 

Tbe  substituted  trustee.  In  tbe  language 
of  the  decree  appointing  him,  was  "clothed 
wltb  all  the  rights  and  powers  and  charged 
with  all  the  duties  of  executing  the  trusts 
of  the  aald  deed,  to  tbe  same  effect  as  were 
tbe  original  trustees."  All  the  estnte  of  the 
company,  of  every  kind  and  description  and 
wherever  situated,  including  tbe  unpaid  and 
uncalled  for  stock  snbscrlptlona.  passed  to, 
and  was  vested  in,  the  original  trustees  by 
the  deed  of  assignment  for  the  benefit  ot  Its 
creditors.  This  was  so  declared  by  the  de- 


cree substituting  the  trustee,  and  was  so 
hdd  by  this  court  In  Lewis*  Adm'r  v.  Glenn, 
81  Va.  847,  96S,  6  S.  XL  866.  Requiring  the 
trustee  to  collect  stock  subscriptions  which 
had  not  been  called  for  when  the  deed  of 
trust  was  made,  but  which  were  called  for 
by  the  court  after  the  substituted  trustee 
was  ai^inted,  was  not,  as  the  appellee  con- 
tends, imposing  any  new  duly  upon  tbe  sub- 
stituted trustee,  but  was  merely  requiring 
him  to  perform  a  duty  imposed  by  tbe  deed 
of  trust  The  collection  of  that  asset  was 
as  much  a  part  of  the  duty  of  tiie  ori^ual 
trustees  or  of  the  substituted  trustee,  when 
the  necessity  for  Its  collection  arose  and 
calls  were  made  for  it  by  the  directors  of 
the  company  or  by  tbe  court,  as  was  any 
other  duty  Imposed  by  the  trust  We  are  of 
opinion.  th««fore.  that  the  duties  performed 
by  the  snbsti^ted  trustee  were  such  duties, 
and  only  such  duties,  as  were  imposed  by  the 
deed  of  trust  and  necessary  to  its  prt^tw  ex- 
ecution, and  that  for  performing  those  duties 
he  was  entitled  to  the  compensatitm  provided 
In  the  deed,  and  that  tbe  court  bad  no  more 
right  to  Increase  his  compensation  beyond 
that  provided  for  by  the  trust  without  tbe 
consent  of  the  other  parties  In  interest  than 
it  would  have  had  to  decrease  it  without  his 
consent  Perry.  Trusts,  |  ftL9;  Borr^ 
Asslgnm.  S  418. 

But  it  is  insisted  that  even  if  tbe  court 
had  no  authority  to  make  the  increased  al- 
lowance, the  appellants  have  lost  tbelr  rights 
to  have  tile  decrees  complained  of  reviewed 
and  reversed  by  reason  of  their  failure  to 
object  -to  the  court's  action  at  the  proper 
time,  and  their  long  acquiescence  In  what 
was  done. 

In  determining  this  question,  it  will  be 
necessary  to  refer  briefly  to  the  proceedings 
in  the  cause. 

Tbe  substituted  trustee  retained  as  com- 
pensation for  bis  services  the  commissions 
provided  by  the  deed  of  trust  ontil  AprU. 
lasu,  when  he  filed  bis  petition  asking  for 
Increased  compensation.  At  tbe  same  term 
of  the  court  one  of  its  conunlssloners  was 
directed  to  inquire  and  report  what  addi- 
tional compensation,  if  any,  should  be  paid 
the  said  trustee  for  his  sarvices  In  executing 
the  deed  of  trust 

In  December  following  the  commissioner 
reported  that  an  additional  commlsBlon  of  6 
I>er  cent  npon  all  the  trustee's  coUectiona,  up 
to  May  S,  1886,  which  amounted  to  $165,162.- 
03,  or  $7,758.10  In  addition  to  the  compensa- 
tion allowed  him  by  the  terms  of  the  deed, 
would  not  be  more  than  what  his  services 
were  really  worth,  and  recommended  that 
such  additional  commissions  be  allowed"  him 
If  the  court  had  authority  to  allow  any  com- 
pensation beyond  that  fixed  by  the  deed  of 
trust  hut  reported  that  in  his  opinion  the 
trustee  was  bound  by  the  terms  of  the  trust 
and  that  no  extra  compensation  could  be 
charged  to  the  fund,  although  he  was  fur^ 
ther  of  opinion  that  the  creditors  who  had 


Digitized  by 


Google 


SOUTHERN  BY.  CO. 


897 


largely  benefited  by  bis  Bcrrlces 
lot  hesitate  to  allow  him  the  addl- 
mpensatlon  out  of  the  funds  coming 

eport  was  excepted  to  by  the  trustee, 
the  commissioner  failed  to  allow  him 
pensatloQ  claimed.  The  court  sus- 
tils  exception,  overruled  and  refused 

so  much  of  the  commissioner's  re- 
txpressed  the  opinion  that  the  trustee 
□d  by  the  terms  of  the  deed  of  trust 

his  compensation  must  be  as  there- 
led,  but  In  other  respects  approved 
Irmed  It,  allowed  the  trustee  an  ad- 
commlssion  of  6  per  cent,  on  the 
which  had  been  received  by  him. 
cted  that  he  be  credited  with  that 
luture  settlements  of  his  accounts, 
tober,  1888,  the  court,  upon  the  ap- 

of  the  trustee,  directed  the  same 
loner  to  Inquire  and  report  what  ad- 
compensatlon.  If  any,  should  be  al- 
le  trustee  for  his  services  in  addi- 
(vhat  had  been  allowed  him  by  the 
lecree  of  the  court  and  In  excess  of 
mtage  provided  by  the  deed  of  trust 
:y,  1888,  the  commissioner  filed  his 
n  which  he  referred  to  his  former 
ind  to  the  decree  of  the  court  over- 
is  opinion  that  the  trustee  was  hound 
!rms  of  the  trust,  and  could  only  re- 
i  compensation  therein  provided,  and 
d  the  opinion  that.  Inasmuch  as  the 
d  by  that  decree  decided  the  legal 

Involved,  it  was  competent  for  the 
I  allow  the  trustee  such  additional 
atlon  as  might  be  proper  in  excess 
Ixed  by  the  deed,  it  was  now  only  a 

of  fact  as  to  whether  or  not  com- 
a  In  addition  to  that  provided  for  in 
;  should  be  allowed  the  trustee  for 
ices,  and  from  the  evidence  before 
}rted  that  the  trustee  should  be  al- 
1  extra  commission  of  5  per  cent  on 
ctlons  since  May  5.  18G6,  and  that 
Iltlonal  allowance  should  be  credited 
1  his  next  settlement  and  thereafter 
imlannual  settlements.  At  the  same 
the  court  the  report  of  the  commls- 
)  which  there  was  no  exception,  was 
cl,  and  a  decree  entered  directing  the 
loner  In  all  future  settlements  of 
unts  of  the  trustee  to  allow  him  the 
10  per  cent  commissions  on  all  re- 
!  trustee;  it  being  declared  by  the 
:  was  the  intention  of  the  court  that 
:ee  should  have  that  commission  up- 
aoneys  theretofore  or  thereafter  re- 
f  him  as  trustee.  Upon  the  back  of 
ree  was  indorsed  by  counsel  for  cred- 
I  have  seen  the  wtthfn  decree  and  the 
ipon  which  It  Is  based.  My  views 
!  whole  subject  have  been  heretofore 
pressed  in  writing,  to  which  1  must 
illy  adhere  and  refer."  In  the  snb- 
settlements  of  the  trustee's  accounts. 
Id  Including  that  filed  May  8,  1803, 
•nt  commissions  on  bis  receipts  were 


allowed  him  for  his  services,  and  confirmed 
by  the  court  without  exceptions. 

The  commissioner  in  his  reports  of  June 
28  and  June  30.  1894,  reporting  settlements 
of  the  trustee's  accounts  In  which  10  per 
cent  commissions  were  allowed  the  trustee, 
called  the  court's  attention  to  certain  allow- 
ances to  the  trustee,  including  his  commis- 
sions, and  suG^gested  that  under  the  then 
condition  of  the  trust  they  were  i^erhaps  not 
just  or  proper. 

When  these  reports  T:ame  before  the  court 
in  accordance  with  the  suggestions  made  by 
the  commlsBioDcr,  and  for  the  better  Infor- 
mation of  the  court  and  the  parties,  the  com- 
missioner was  directed,  among  other  things, 
to  Inquire  and  report  as  to  the  suggestions 
made  by  him  in  the  reports  referred  to  as  to 
the  Justice  and  propriety  of  allowances  to 
the  trustee,  in  the  present  and  approximate 
condition  of  the  trust  estate,  for  the  follow- 
ing charges,  to  wit:  (1)  As  to  ofiQce  rent; 
(2)  as  to  clerical  services;  and  (3)  as  to  10 
per  cent,  commissions  on  gross  receipts  of 
the  trust  fund. 

In  the  reports  made  pursuant  to  that  or- 
der, and  filed,  respectively,  April  26  and  May 
24,  1897.  the  commissioner  was  of  opinion 
that  although  the  court  had  decided  that  it 
had  the  right  to  allow  the  trustee  compensa- 
tion beyond  that  provided  for  in  the  deed  of 
trust  the  evidence  did  not  show  that  his 
services  had  been  such  since  January  1, 1893, 
as  to  entitle  him  to  Increased  compensation, 
and  recommended  that  only  the  commissions 
fixed  by  the  deed  of  trust  be  allowed.  The 
trustee  excepted  to  these  reports  on  this 
ground.  The  court  sustained  the  exception, 
and  continued  the  allowance  of  10  per  cent, 
commissions  by  its  decree  of  April  0,  1808. 

On  the  2d  day  of  May,  1808,  the  appellants 
filed  their  petition  and  supplemental  petition, 
praying  the  court  to  rehear  and  reverse  Its 
action  in  allowing  the  trustee's  compensa- 
tion In  addition  to  that  provided  for  In  the 
deed  of  trust  aiid  to  correct  certain  other 
alleged  errors. 

The  court  by  its  decree  of  July  18.  1803. 
upon  the  motion  of  the  personal  representa- 
tive of  the  trustee,  refused  to  grant  the  re- 
lief sought  SAd  dismissed  the  said  petitions, 
and  also  dismissed  the  case  as  to  the  trus- 
tee's estate. 

From  that  decree  this  appeal  was  allowed. 

Conceding  that  the  decree  of  January  IS, 
1887.  which  held  that  the  court  had  the  pow- 
er to  allow  the  trustee  compensation  for  his 
services  in  addition  to  that  provided  for  in 
the  deed  of  trust,  was  such  a  decree  as  the 
appellants  had  the  right  to  appeal  from, 
they  were  not  bound  to  appeal  from  It  It 
was  an  Interlocutory  decree,  and  while,  by 
virtue  of  section  3454  of  the  Code,  a  party 
Is  given  the  right  to  appeal  from  certain  In- 
terlocutory decrees  If  he  desires  to  do  so,  he 
Is  not  bound  to  appeal  from  such  decrees  at 
the  time  they  are  rendered,  but  may  do  so 
at  any  time  within  a  year  after  a  final  de- 
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cree  has  been  reodered  In  the  cause,  provid- 
ed all  the  other  requisites  for  an  appeal  ex- 
ist Jameson  v.  Jameson's  Adm'x,  86  Va. 
51.  8  S.  E.  480,  3  U  R.  A.  773;  Harper  v. 
VaiighiiD.  87  Va.  42G,  12  S.  B.  785.  No  final 
ilecrce  was  entered  against  tbe  appellee  un- 
til the  ISth  day  of  July.  1808,  when  the 
case  was  dismissed  as  to  him.  The  decree 
of  April  9,  18i)S.  was  not,  as  so  earnestly  in* 
slsted  by  the  appellee,  a  final  decree. 

A  decree  approving  and  confirming  a  re- 
port settling  the  accounts  of  the  personal 
representative  of  a  trustee,  and  ascertaining 
the  balance  due  from  his  decedent's  estate 
to  tbe  trust  estate,  without  giving  Judgment 
against  bim  for  the  same,  or  making  any 
other  disposition  of  It  or  without  dismissing 
the  case  as  to  him,  cannot  be  regarded  as  a 
final  decree  under  our  decisions. 

It  is  further  Insisted  that  Inasmuch  as  tbe 
appellants  failed  to  except  to  the  reports  of 
the  commissioner  which  allowed  the  addi- 
tional compensation  to  the  trustee,  they  can- 
not raise  the  question  In  this  court 

If  the  propriety  of  the  additional  compen- 
sation allowed  depended  solely  upon  the 
facts  before  tbe  commissioner,  then  it  would 
have  been  necessary  to  have  excepted  to  the 
commissioner's  reports  In  which  It  was  al- 
lowed: but  tbe  question  Is,  had  tbe  court 
imder  any  state  of  facts,  authority  to  allow 
the  -trustee  greater  compensation  for  exe- 
cuting tbe  trust  than  that  fixed  by  tbe  terms 
of  the  trust?  This  was  a  question  of  law, 
and  the  commissioner  in  bis  report  filed  In 
December,  1886,  reported  that  In  his  opin- 
ion tbe  court  had  no  such  authority.  To 
this  report  the  trustee  excepted,  and  the 
court  sustained  bis  exception,  and  held  that 
It  had  Bucb  authority,  and  decreed  addition- 
al compensation,  l^ls  question  of  law  hav- 
ing been  thus  expressly  raised  and  decided 
by  the  court.  It  was  not  necessary,  even  if  It 
would  have  been  proper,  to  have  excepted  to 
the  subsequent  reports  of  the  commissioner 
on  the  same  ground.  Why  require  the  cred- 
itors to  raise,  and  tbe  court  to  pass  upon,  the 
question  of  Its  authority  to  allow  additional 
compensation  upon  the  coming  In  of  every 
settlement  of  the  trustee's  accounts  In  which 
such  allowance  was  made,  when  that  qu»- 
tlon  had  been  before  distinctly  raised  and 
expressly  passed  upon  by  the  court? 

It  Is  further  Insisted  that  tbe  appellants 
have  lost  the  right  of  api)eal  because  Mr. 
Howard,  their  counsel,  agreed  that,  notwith- 
standing tbe  fact  that  he  differed  with  the 
court  as  to  its  power  to  allow  the  trustee 
additional  compensation,  he  would  not  con- 
test the  matter.  It  Is  true  Mr.  Howard  does 
state  In  his  deposition  that  be  did  not  ap- 
peal from  the  court's  action  allowing  such 
compensation  because  he  wished  tlie  trustee 
to  be  fully  compensated.  Such  a  statement 
as  this  Is  clearly  no  such  agreement  as 
would  prevent  tbe  appellants  from  appeal- 
ing. There  is  no  pretense  that  there  was 
any  consideration  for  It.  Eren  U  tbe  appel- 


lanta  themselves  had  told  tbe  trustee  that 
they  did  not  Intend  to  and  would  not  appeal. 
It  would  Dot  have  prevented  them  from  a.p- 
pealing  unless  there  had  been  a  considera- 
tion for  It  or  tbe  trustee  bad  acted  upon  such 
statement  to  his  prejudice;  and  of  this  there 
Is  no  evidence. 

The  fact  that  the  appellants  received  tbe 
several  sums  decreed  them  from  collections 
made  by  the  trustee  was  not  as  appellee  in- 
sists, a  waiver  of  their  right  of  appeal  as  to 
the  sums  allowed  the  trustee  as  additional 
compensation  for  his  services.  Where  a  de- 
cree Is  entered  for  less  than  the  party  claims, 
receiving  payment  of  the  sum  so  decreed  is 
not  a  waiver  of  errors,  nor  does  It  estop  him 
from  appealing  from  tbe  decree,  so  far  as 
it  does  not  allow  him  what  he  claimed.  Mor- 
rlss  V.  Garland's  Adm'r,  76  Va.  215;  Embry 
V.  Palmer,  107  U.  S.  3,  2  Sap.  Ot  2S.  27  L>. 
Ed.  34«. 

The  second  assignment  of  error  Is  to  the 
allowance  made  to  tbe  trustee  for  office  rent 
It  is  conceded  by  tbe  stipulation  of  counsel 
filed  Id  the  cause  that  no  exceptions  were 
made  to  allowances  for  office  rent  prior  to 
February  21,  1895,  when  the  report  of  the 
commissioner  settling  tbe  trustee's  semian- 
nual accounts  numbered  19  and  20  was  ex- 
cepted to  on  that  ground.  Up  to  that  time, 
only  a  little  over  a  year  before  tbe  trustee 
died,  all  the  parties  in  interest  seem  to  have 
thought  that  tbe  charges  made  and  allowed 
for  the  ofllce  rent  were  reasonable  and  prop- 
er. The  court,  after  the  matter  bad  been 
specially  referred  to  and  reported  upon  by 
the  commissioner,  considered  the  allowance 
proper,  and  continued  It. 

The  trustee,  In  administering  a  trust  of 
the  magnitude  of  that  Intrusted  to  bIm. 
could  hardly  be  expected  to  furnish  free  of 
cost  a  place  in  which  he  could  give  his  at- 
tention to  its  business,  where  his  clerk  could 
work,  and  where  tbe  mass  of  books  and  pa- 
pers belonging  to  the  trust  estate  could  be 
kept.  Without  laying  down  any  general  rule 
upon  the  subject  we  are  not  prepared  to  say 
that,  under  all  the  facts  and  circumstances 
of  this  case,  the  court  erred  In  making  the 
allowance  complained  of. 

The  next  assignment  of  error  is  to  tbe  ac- 
tion of  the  court  in  allowing  to  tbe  trustee 
the  sum  of  $750  per  annum  for  clerk  blre. 
By  the  express  terms  of  the  trust  authority 
was  given  to  employ,  at  the  expense  of  the 
trust,  such  agents,  counsel,  attorneys,  and 
servants  as  the  trustee  should  deem  neces- 
sary for  Its  proper  execution.  No  objection 
was  made  to  tbe  allowance  for  clerk  hire  un- 
til February  21,  1895,  although  It  had  been 
allowed  since  the  1st  of  January,  1SS5.  Tbe 
record  shows  that  the  employment  of  a  clerk 
was  necessary,  and  that  the  person  employ- 
ed was  very  efficient  and  worth  the  sum  paid 
him.  The  commissioner  thought  tbe  allow- 
ance proper,  and  that  it  ought  to  be  con- 
tinned.  The  court  was  of  the  same  opinion, 
and  very  properly  so  decreed. 
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ast  oBslgnment  of  error  Is  to  the  ac- 
tbe  court  in  not  requiring  the  trustee 
interest  on  the  balances  remaining  in 
ds  at  the  dates  of  the  various  settle- 
By  the  terms  of  the  decree  by  which 
istltuted  trustee  was  appointed,  he 
ected,  after  paying  the  necessary  and 
costs  and  expenses  of  executing  the 
to  deposit  his  collections  In  the  Plant- 
:ional  Bank  of  Richmond  to  the  credit 
;onrt  In  the  cause,  and  to  file  certlfl- 
'.  such  deposits  with  the  clerk  of  the 
3  make  report  to  the  court  from  time 
and  to  settle  his  accounts  before  one 
commissioners  of  the  court  at  least 
ix  months.  The  trustee's  accounts, 
were  required  to  be  settled  and  re- 
to  the  court  semiannually,  showed 
s  In  the  trustee's  hands  upon  which 
rest  was  charged.  Why  these  hal- 
rere  not  deposited  in  the  bank  to  the 
tf  the  court  does  not  appear.  It  is 
ed  in  argument  that  the  reason  why 
8  not  done  was  because  the  trustee 
upelled  to  bring  suits  against  delin- 
tockholders  for  their  unpaid  subscript 
I  over  the  country;  that  there  were 
Is  of  these  suits  brought;  and  that 
leeesaary  for  the  trustee  at  all  times 
under  his  control  moneys  sufficient 
the  necessary  expenses  attending 
igation.  Be  that  as  it  may,  the  trus- 
Lined  the  money  In  his  hands.  His 
?nt8  as  reported  to  the  court  by  the 
sloner  showed  this,  and  that  he  was 
rged  with  interest  on  them.  No  ex- 
was  made  to  any  of  these  reports  on 
lund,  and  no  objection  ever  made  on 
Dund,  so  far  as  the  record  shows.  In 
y,  until  after  the  trustee's  death,  and 
le  commissioner,  in  making  his  report 
tU  26,  1807,  was  asked  by  the  appel- 
file  a  special  statement  showing  the 
balances  left  In  the  trustee's  hands 
settlement.  It  may  be  that  the  trus- 
not  correctly  construe  the  decree  of 
rt,  and  that  he  ought  to  have  been 
with  Interest  on  the  balances  found 
hands  when  his  accounts  were  set- 
□t  during  the  many  years  the  trustee 
>cutlng  the  trust,  and  until  his  death, 
'ties,  as  well  as  the  commissioners 
ttled  the  accounts,  and  the  court 
approved  and  confirmed  them,  seem 
concurred  In  the  trustee's  construc- 
the  decree,  and  that  he  was  not 
hie  with  Interest  on  safd  balances. 
?ason  is  shown  why  the  appellants 
except  to  the  settlements  of  the  trus- 
counts  when  they  were  reported  to 
rt  and  confirmed;  why  they  did  not 
le  question  earlier.  To  allow  them 
ider  the  facta  and  circumstances  of 
;e,  to  make  the  question,  and  have 
tee  charged  with  Interest  on  said  bnl- 
(vould  encourage  the  grossest  uegll- 
1  litigants,  and  might  result  In  great 
e  to  the  estate  of  the  trustee,  who, 


the  record  shows,  rendered  In  the  perform- 
ance of  his  duties  as  trustee  the  most  labor- 
ious, faithful,  and  fruitful  services.  This  as- 
signment of  error  cannot  be  sustained. 

We  are  of  opinion  that  the  decrees  com- 
plained of  must  In  all  respects  be  affirmed, 
except  in  so  far  as  they  allowed  compensa- 
tion to  the  trustee  in  addition  to  that  pro- 
vided by  the  terms  of  the  trust;  that  In  that 
respect  they  must  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  with  direc- 
tions to  disallow  said  additldnal  compensa- 
tion In  settling  the  accounts  of  the  trustee  as 
to  the  appellants  in  this  cause. 


*  REED  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeal;*  of  Virginia.  June 
14,  1900.) 

HOMICIDE— COURT  ~  JURISDICTION  —  PLEA  OF 
NOT  GUILTY— WITHDRAW AT^E VI DENG B— RES 
GBST^— INSTRUCTIONS— WITNESSES  —  OFFI- 
CER IN  CHARGE  OP  JURY  —  ADMINISTERING 
OATH. 

1.  Transcrihing  on  the  minate  hook  of  the 
county  court  a  judgment  of  the  circuit  court 
reversing  a  judgment  of  such  court  was  a  suffi- 
cient compliance  with  Code,  S  4060,  providing 
that  the  judgment  of  the  sppellftte  court  shall  ■ 
be  certified  to  the  court  to  whose  judgment  the 
writ  of  error  web  allowed,  which  shall  cause 
the  same  to  be  entered  on  its  order  book  as 
its  own  judgment,  and  the  county  court  had 
jurisdiction  to  retry  such  case. 

2.  The  court'a  refusal  to  allow  defendant  to 
withdraw  his  plea  of  not  guilty,  and  file  a  plea 
In  abatement  on  the  ground  that  two  members 
of  the  grand  jury  who  found  the  indictment 
against  him  were  disqualified  by  reason  of  be- 
ing overseers  of  the  road,  was  a  proper  exer- 
cise of  the  court's  sound  discretion. 

3.  Where  defendant,  having  shot  deceased, 
was  stopped  by  another,  who,  seeking  to  re- 
strain  him,  was  also  shot  by  hioi.  and  killed, 
evidence  of  the  other  killing  was  admissible 
as  part  of  the  res  gestte, 

4.  How  a  bystander  dodged  or  fell  when  shot 
by  defendant,  who  was  pursuing  deceased,  was 
irrelevant. 

Where  defendant,  on  trial  for  the  murder 
of  liis  wife,  had  testified  as  to  having  written 
her  letters,  in  which  he  claimed  to  have  re- 
formed his  habits,  and  wished  to  take  her  to 
live  with  him.  evidence  that  defendant  was 
drnnk  on  his  meeting  with  hi»  wife  and  for 
some  time  previously  was  admissible  in  rebut- 
tal. 

0.  The  admission  of  evidence  after  the  dose 
of  defendant's  case,  though  not  in  rebuttal, 
was  within  the  sound  discretion  of  the  court, 

7.  An  instruction  that,  to  siistniu  provoca- 
tion as  a  defense  to  murder  in  the  fiist  degree, 
it  must  be  shown  that  defendant,  at  the  time 
of  the  killing,  was  deprived  of  the  power  of 
self-control  by  the  provocatim  received,  did 
not  preclude  the  jury  from  finding  defendant 
guilty  of  murder  in  the  second  degree,  when 
tnken  in  connocaion  with  other  instructions  de- 
fining murder  in  the  first  degree,  and  that  a 
mortal  wound  without  provocation  is  prima 
fncie  evidence  of  a  willful  and  premeditated 
killiiic,  and  was  not  erroneous. 

8.  Where  no  provocntion  was  shown  for  a 
homicide,  refusal  to  give  an  instruction  as  to 
different  degrees  of  provocation  was  not  error. 

1).  Giving  an  iustrnction  in  a  criminal  case 
not  applicable  to  the  facts  is  not  ground  for 
reversal,  unless  the  principle  stated  is  errone- 
ous, or  might  confuse  or  mislead  a  jury, 
10.  The  tact  that  one  of  the  deputy  sheriffs 
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who  had  diarge  of  the  jury  in  a  criminal  case 
W8B  a  witness  for  the  state  aa  to  statemeotB 
made  to  him  by  defendant  is  no  groand  for  re- 
versal of  a  conviction  in  snch  case. 

11.  where  the  record  showed  that  a  lory,  on 
adjournment  from  day  to  da^,  was  placed  in 
the  custody  of  the  proper  officer  of  the  court, 
but  did  not  show  that  the  asual  oath  was  ad- 
ministered to  him,  a  conviction  will  not  be  re- 
versed because  of  sncfa  omission. 

12.  Where  defendant,  who  had  separated  from 
his  wife,  visited  her,  and,  after  passing  the 
day  In  a  friendly  manner,  withont  provocation 
pidced  up  a  gan  and  shot  hw  twice,  a  verdict 
of  guilty  of  marder  in  the  first  degree  will  not 
be  set  aside  as  contrary  to  the  law  and  the  trl- 
dence. 

Error  from  Madison  connty  court 
Grant  Reed  was  convicted  of  murder  in 
the  Qi-st  degree,  and  he  brings  error.  Af- 
firmed. 

J.  L.  Jeffries  and  a  F.  McMullan,  for  plain- 
tiff in  error.  The  Attorney  General,  for  the 

Commonwealth. 

CARDWELL,  J.  At  the  April  term  of  the 
county  court  of  Madison  county,  1899,  plain- 
tiff in  error  was  Indicted  for  murder  of  bis 
wife,  Minnie  Seed.  He  demurred  to  the  In- 
dictment. His  demurrer  was  overruled,  and 
'  he  was  thereupon  arraigned,  and  pleaded  not 
guilty,  and  the  case  was  set  for  trial  on  the 
4th  day  of  May  next  succeeding.  The  trial 
was  then  had,  and  a  verdict  of  guilty  ot 
murder  in  the  first  degree  was  rendered,  and 
the  prisoner  was  sentenced  to  be  hanged; 
but  a  writ  of  error  was  obtained  from  the 
circuit  court,  which  set  aside  the  verdict  and 
awarded  a  new  trial  At  the  July  term  of 
the  county  court  the  prisoner  obtained  a  con- 
tinuance of  the  case  to  the  next  term,  in 
August,  1899,  when  he  was  again  tried  and 
convicted  of  murder  in  the  first  degree, 
whereupon  he  applied  to  tbe  Judge  of  the 
drcuit  court  for  a  writ  of  error,  which  was 
refused,  and  tbe  case  is  before  us  upon  a 
writ  of  error  awarded  by  a  judge  of  this 
court. 

When  the  case  was  called  for  trial  at  the 
August  term,  1899,  the  prisoner  objected  to 
proceeding  with  it,  on  the  ground  that  sec- 
tion 4060  had  not  been  complied  with,  and 
therefore  the  case  was  not  properly  in  the 
county  court,  which  objection  was  overruled, 
and  the  prisoner  excepted. 

Section  4000  of  the  Code  provides  that  the 
Judgment  of  the  api>ellate  court  shall  be  cer- 
tified to  the  court  to  whose  Judgment  the 
writ  of  error  was  allowed,  which  shall  cause 
the  same  to  be  entered  on  Its  order  book  as 
its  own  Judgment.  In  this  case  the  Judg- 
ment of  the  circuit  court  reversing  the  Judg- 
ment of  the  county  court  waa  transcribed 
upon  the  minute  book  of  the  county  conrt  on 
the  first  day  of  Its  July  term,  1899.  We  are 
of  opinion  that  this  was  a  substantial  com- 
pliance with  tbe  proTltions  of  aectioii  4060  of 
the  Code. 

At  the  August  term  the  prisoner  moved  tbe 
court  to  allow  him  to  withdraw  his  plea  ot 
fwt  tidlty  entered  at  the  April  term,  and 


to  permit  him  to  file  a  plea  in  abatement, 
upon  the  ground  that  two  members  ot  the 
grand  Jury  who  found  the  indictment  against 
him  were  disqualified  by  virtue  of  being  over- 
seers of  tbe  road.  The  overruling  <tf  this 
motion  constitQtes  pilfloner*!  eeccmd  aBslgn- 
ment  of  error. 

It  was  said  by  this  court  In  Eariy's  Caae. 
86  Ya.  924.  11  8.  E.  79G:  "By  pleading  the 
general  issue  alone,  a  defendant  has  always 
been  understood  to  waive  the  right  to  Inter- 
pose afterwards  a  plea  In  abatement.  The 
settled  doctrine,  however,  is  that  the  Judge 
may  permit  a  pleading  to  be  withdrawn,  and 
another  one  to  be  substituted,  wherever  by 
so  doing  he  does  not  violate  any  positive 
mle  of  law  or  of  established  practice.  But 
such  discretion  will  rarely,  if  ever,  be  exer- 
cised In  aid  of  an  attempt  to  rely  upon  a 
merely  dilatory  or  formal  defense."  In  that 
case  the  identical  exception  was'made  to  the 
disqualification  of  a  grand  Juror  as  in  the 
case  at  bar,  but  the  court,  after  making  the 
observation  quoted,  could  not  see  "from  the 
record  that  this  discretion  bad  been  improp- 
erly aerdsed"  by  the  trial  court,  and  there- 
fore held  that  there  was  no  error  In  over- 
ruling the  prisoner's  motion. 

In  CurUs'  Case,  87  Ya.  689. 18  8.  B.  78,  the 
same  question  was  again  under  consideration 
by  this  court.  There  the  prisoner  upon  his 
arraignment  pleaded  not  guilty,  upon  which 
plea  alone,  as  in  the  case  at  bar.  the  trial 
was  had.  The  verdict  was  afterwards  set 
aside,  and  a  new  trial  awarded,  and  thereupon 
the  prisoner  undertook  to  contest  tbe  valid- 
ity of  the  Indictment  on  the  ground  that  the 
grand  Jury  had  been  improperly  summoned. 
The  court,  however,  citing  1  Bish.  Cr.  Proc. 
i  and  reaffirming  Its  ruling  in  Ebrly's 
Case,  supra,  held  that  "It  is  well  setUed  that 
objections  to  the  mode  of  summoning  a  grand 
Jury,  or  to  the  qualifications  of  particular  Ju- 
rors, must  be  made  at  a  preliminary  stage  of 
the  case,— that  Is,  before  a  plea  to  the  mer- 
its; otherwise,  they  will  be  considered  as 
waived,  unless  the  proceedings  be  void  ab 
Initio." 

After  tbe  general  issue  or  any  plea  In  bar 
It  Is  too  late  to  plead  In  abatement,  except 
<m  leave  to  withdraw  the  former,  because  the 
plea  In  bar  admits  whatever  Is  ground  for 
abatement.  To  the  same  effect  is  the  ruling 
of  this  court  in  WatWHi's  Case,  87  Vs.  01!^ 
13  S.  E.  22. 

In  U.  S.  V.  Gale,  109  U.  S.  66,  8  Sup.  Ct. 
1,  27  U  Ed.  867,  It  was  held  that,  where 
the  objection  is  founded  upon  the  irregular- 
ity in  summoning  the  panel,  or  upon  the  dls- 
qualiflcation  of  particular  grand  Jurors,  It 
must  be  taken  before  pleading  in  bar.  Says 
the  court  in  that  case:  "It  would  be  tri- 
fling with  Justice,  and  would  render  crim- 
inal proceedinga  a  faxce^  it  the  nfle  were  oth- 
erwlse." 

The  exceptim  npon  which  this  aaalgnment 
of  error  Is  founded  Is  wholly  formal,  and. 
taking  fDU/  Into  considamtton  ttie  fact  urged 
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by  itriMiMc^  eooBMl  Chtt  he  vu  compara- 
tlTdr  a  stEuiger  unong  atmngen  wlun  pot 
19011  trial  for  the  offense  of  wblch  he  has 
tweo  twice  oonTleted,  It  In  no  mj  appean 
that  the  conntT  eoort  in  any  wise  abused  Ite 
KHind  discretion  in  OTerrallng  bis  motion  to 
penult  him  to  vldhlTav  hiB  plea  of  not  gaOtf 
and  mter  his  plea  In  abatement 

Befoie  entering  upon  a  cnuddentlai  ot  the 
remaining  aairfgnment>  of  errw,  it  Is  needful 
to  make  a  Mef  statement  of  this  eu& 

The  prlsmer  married  tiie  deceased  In  18M, 
and  they  ttiereatter  lived  together  unhappily 
In  Flttflbug,  Fa.  In  October,  1808,  his  wife 
came  to  3bdlson  coonly,  Va.,  upon  a  Tlalt  to 
her  parents*  where  she  remained  tmtU  the 
homlcdde.  The  prisoner  visited  his  wife  In 
January,  1899.  and  upon  this  visit  ccmdncted 
himself  In  a  very  objectionable  manner.  His 
wife  then  lefnsed  to  retnm  to  Ptttsbnrg  with 
him.  On  tike  80th  of  Mtoch,  im  he  left 
Pltnbtirg  for  another  vldt  to  his  wife  In 
Hadlsm  connty.  He  reached  Gnlp^r  on 
Saturday,  April  let,  where  he  became  Intox- 
icated, and  was  so  offensive  that  he  was  un- 
able te  obtain  a  eouTeyance  to  Hadlaoo  nntll 
the  afternoon  ot  that  day.  and  reached  the 
lunue  of  hie  wife's  parmts  abont  nl|^ 
where  he  was  received,  and  glvm  snpper, 
bat  was  refused  pennlBaioa  to  spend  the 
nltfit.  He  spent  the  night  at  the  hune  ct 
a  relatlfm  of  the  bmlly  near  t^,  aoA  return- 
ed to  his  fiither-ln-law*s  the  following  morn- 
ing in  time  for  breakfast,  and  engaged  in 
apparently  friendly  conversation  with  his 
wife  before  and  after  this  meat  After  break- 
test,  the  prisuier,  vrith  his  wife  and  diild, 
took  a  walk  into  fh»  woods,  where  they  re- 
mained some  two  hours,  and  on  return  be  ate 
dUmor  with  bis  vrife,  and  aftwwards  walked 
arm  In  arm  to  the  fence  with  her,  and  kissed 
her  twice  good-bye  aa  he  was  leaving  with 
Peter  Tiacksim,  his  tstlraE^In-law.  He  and  Peter 
Jaiikaon  spent  stmie  p(«tlon  of  the  aftemom 
of  that  day  upon  the  mountain,  and  returned 
before  smuet;  Fet«  Jackson  much  Intoxi- 
cated, bnt-prlsoner  not  so  much  so.  The  luie- 
<mer  then  loaded  his  breech-loading  gun,  and, 
with  his  little  child,  went  Into  the  woods  to 
shoot  a  bird.  He  soon  returned,  went  bito 
supper,  placing  bis  gun  near  his  seat  After 
being  seated  a  few  moments,  upon  hearing 
his  wife  elrae  the  front  door  of  the  house,  and 
coming  as  If  to  join  them  at  the  meal,  he  at 
oace  rose  from  the  table,  left  the  room,  taking 
his  gun  in  hand,  remarking  that  be  wished 
to  have  a  word  with  his  wife.  He  had  gone 
only  five  or  stc  st^  out  of  the  door  when  be 
was  heard  to  aak  his  wife  for  the  child,  and 
ah^  In  re^y,  asked  him  'Vhat  he  could  do 
with  tt,*'  when  he  shot  her;  ^irtiereupon  the 
father  rushed  from  the  table  to  the  rescue  of 
his  daughter,  but  before  reaching  her  there 
la  a  second  shot  and  the  wife,  bleeding,  Is 
seen  to  flee  throi^  the  house  In  the  direction 
of  a  nel^bor's,  some  400  yards  distant  The 
father  oideavors  to  obtain  ttie  gun,  and  In 
the  altercation  the  prisonw  succeeds  In  lomHh 
M  8.B.— 20 


log  It  and  fatally  ahootlng  him.  and  at  once 
otmUnoes  the  pursuit  of  his  wife,  overtaking 
her  within  about  100  yards  of  her  destination, 
where  he  throws  her  down,  and  is  apparaitly 
mdeavorlng  to  do  her  serious  bodily  harm. 
Two  men  come  out  of  the  house  to  which  de- 
ceased wu  fleeing  for  safe^,  and  atten^t  to 
rescue  her,  but  destat  at  the  point  of  the 
ivisoner's  gun  and  threats  to  kill  them  if 
th^  did  not  retire,  which  they  did,  fbllowed 
in  a  moment  or  so  by  deceased,  who  had  In 
some  way  extricated  herself.  She  had  not 
gone,  howevor,  minre  than  60  yards,  and  vras 
abont  to  pass  through  the  gate  of  Mid  neigh- 
bor's house,  when  prisons  overtook  her,  and 
fired  at  a  distance  of  0  or  8  feet  the  shot 
taking  effect  in  the  back  of  her  neck,  pro- 
ducing Instantaneous  death. 

Pauline  Jackson,  a  witness  for  the  com- 
monwealtb,  while  testifying  on  her  exam- 
ination in  chief,  b^ran  to  tSU  (tf  the  killing 
of  Peter  Jackson,  to  which  evidence  the 
prisoner  accepted,  but  the  court  overruled 
the  exception,  and  this  ruling  constitutes  the 
prisoner'B  third  assignment  of  error.  The 
fcllling  of  Petw  Jackson  was  but  a  part  of 
the  tragedy  In  which  the  prisoner's  wife  lost 
her  life,  and  for  wblch  he  was  on  trial,  and 
the  witness  relates  these  ^aln  but  connected 
tuts,  which  fbrm  a  vital  link  In  the  chain 
<tf  tiie  evidence  as  to  the  general  conduct  of 
the  pristmer,  and  essmtlally  a  part  of  the 
res  gestie.  We  are  of  opinion,  therefore, 
that  the  ass^cnmoit  of  error  Is  not  well  taken. 

This  witness  was  uksH  by  the  attorney 
for  the  commonwealth  *^rheth6r  w  not  she 
saw  liar  finther  dodge  or  fall  after  being 
shot7'  to  which  question  conned  for  the 
prisoner  objected,  and  tiie  attoni^  tm  the 
cmnmonwealth  withdrew  the  question,  to 
wbidi  the  prisoner's  counsel  also  objected  on 
the  ground  that  If  any  of  the  tects  as  to  the 
fclllli^  of  Peter  Ja<^son  went  to  the  jury,  all 
should  go;  but  the  court  permitted  the  ques- 
tion to  be  withdrawn,  and  this  ruling  con- 
stitutes prisoner's  fourth  astignment  of  er- 
ror. The  cimdnct  of  Pete  Jsckson  when  be 
was  shot  was  purely  Irrelevant  matter,  and 
It  cannot  be  conceived  how  the  ifflsoner  could 
have  beai  prejudiced  this  ruling  of  the 
court 

The  fifth  assignment  of  error  rriates  to 
the  admission  of  evld«au»  to  show  that  tin 
prisoner  was  drunk  at  Oulpepw  on  the  day 
of  Ills  arrival,  and  continued  In  that  c<mdl- 
tlon  to  the  evening  of  bis  arrival  at  the  home 
of  bis  wife.  The  prisoner  had  testified  and 
had  referred  to  letters  he  bad  wrlttoi  his 
wife  In  which  he  daimed  to  have  reformed 
hto  habits  and  dedared  his  purpose  to  take 
his  wife  back  With  him  to  Pittsburg,  or  live 
happily  with  her  anywhere.  If  she  would  try 
htan  one  more  tlm&  It  was  In  rebuttal  of  the 
^Isonu's  evidence  In  these  respects  that  the 
testimony  as  to  his  conduct  at  Culp^mr  and 
his  condition  to  the  evening  of  bis  arrival  at 
the  home  of  his  wife  was  admitted.  His 
whole  conduct  preceding  the  murder,  as  well 
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as  after,  could  be  shown,  fn  order  that  the 
jury  might  be  in  full  posseaslon  of  all  the 
facta  Incident  to  the  preparation  and  con- 
summation  of  the  crime;  and  we  are  of 
opinion  that  the  court  did  not  err  In  admit- 
ting this  evidence. 

The  sixth  assignment  of  error  was  not  ai> 
goed  here,  and  la  without  merlL 

The  seventh  error  assigned  la  to  the  ac- 
tion of  the  court  In  permitting  Lola  Jackson 
and  General  Jackson,  witnesses  for  the  com- 
monwealth, to  testify  as  to  the  relations  that 
existed  betwew  the  accused  and  the  decea»- 
ed.  The  principal  objection  urged'  to  the  ad- 
missibility of  this  evidence  is  that  It  comes 
after  the  evidence  of  the  lurisoner  had  been 
closed,  and  not  In  rebuttal  ot  any  evidence 
which  be  had  introduced.  It  has  over  and 
over  been  held  by  this  court  that  the  order 
In  which  testimony  Is  admitted  lies  In  the 
sound  discretion  of  the  trial  Judge,  and  his 
ruling  la  this  re^)ect  will  not  be  reversed 
unless  It  Is  manifest  that  that  discretion  has 
been  abused.  Burke  v.  Shaver,  92  Va.  852, 
23  S.  B.  749,  and  authorities  cited.  We  see 
nothing  In  this  assignment  ot  error  to  war- 
rant us  In  holding  tliat  tbe  county  court 
abused  its  discretion  In  admitting  this  tes- 
timony after  the  prisraer  had  Introduced  bis 
evidence;  nor  can  we  see  that  he  was  preju- 
diced by  its  Introduction. 

The  eighth  assignment  of  error  relates  to 
the  refusal  of  the  court  to  give  Instruction 
No.  6  offered  by  the  prisoner,  and  the  giving 
of  instruction  No.  4  asked  tar  by  the  com- 
monwealth. 

The  theory  of  prisoner's  defense  Is  that  be 
was  crushed  by  his  wife  telling  him,  on  the 
walk  in  the  woods  In  the  morning,  that  she 
was  pregnant  by  another  man,  and,  being  In- 
toxicated, he  was  suddenly  excited  by  hav- 
ing his  child  snatched  from  him  as  he  was 
taking  It  away,  and  being  struck  In  the  back; 
that,  as  a  consequence,  he  became  enraged, 
lost  all  self-contnri,  and  without  thought  or 
reflection  he  flred  the  shot 

Of  the  10  InatmctlonB  to  the  jury  asked 
tor  by  the  prisoner  all  were  given  except 
his  sixth,  which  Is  as  follows: 

"The  court  Instructs  the  jury  tliat  If  they 
believe  from  the  evidence  that  the  prisoner 
committed  the  homicide  charged  in  the  in- 
dictment in  the  heat  of  passion,  excited  by 
a  reasonable  provocation  which  caused  him 
to  do  the  act  without  premeditation,  and  yet 
which  was  insufficient  to  deprive  him  of  the 
power  of  self-control,  In  that  case  he  is  guilty 
of  murder  In  the  second  degree;  but  If  the 
provocation  which  he  received  was  such  as 
to  reas<MiabIy  deprive  him  of  the  power  ot 
self-con^ol  at  the  time  the  homldde  was 
committed,  then  Qiey  should  find  him  not 
guilty  of  murder,  but  of  manslaughter." 
.  In  lieu  of  this  instruction.  Instruction  Na 
4  offered  by  the  commonwealth  was  given. 
It  is  in  these  words: 

"That  to  sustain  provocation  as  a  dtfense 
to  murder  In  the  first  degree^  It  must  be 


shown  that  the  prisoner,  at  the  tima  of  tlie- 
fatal  shot  was  deprived  ot  the  power  of  self- 
control  by  the  provocatlMi  which  he  had  re- 
ceived; and  In  deciding  the  question  whether 
this  was  or  was  not  the  case  regard  most 
be  had  to  the  character  of  the  provocation, 
the  nature  of  the  act  by*whlch  death  was 
caused,  to  the  time  which  elapsed  between 
the  provocation  and  the  act  which  caused 
death,  to  the  offender's  omduct  during  the 
Interval,  and  all  the  drcomstftocea  tending 
to  show  the  state  of  his  mind  at  tbe  time 
he  committed  the  act" 

It  Is  contended  that  In  the  refusal  to  give 
prisoner's  Instruction  No.  6  and  In  giving 
the  commonwealth's  instruction  No.  4  In  Ueo 
thereto  the  Jury  were  precluded  from  finding 
the  prUunw  guilty  of  muider  In  the  second 
degree. 

Instruction  No.  1  offered  by  the  common- 
wealth defines  murder  In  the  first  degree  aa 
any  willful,  deliberate,  and  premeditated  kill- 
ing. By  Instruction  No.  2  the  jury  were  fur- 
ther told  what  constitutes  a  willful  and  pre- 
meditated killing.  By  Instruction  No.  3  the 
jury  were  further  told  that  a  mortal  wound 
given  with  a  deadly  weapon  in  the  previous 
IKtssession  of  the  slayer,  without  any  or 
slight  provocation.  Is  prima  fade  a  wlUful. 
deliberate,  and  premeditated  killing,  and 
throws  upon  the  accused  the  necessity  of 
proving  extenuating  circumstances.  To  these 
instructions  the  prisoner  makes  no  objec- 
tion; and  Immediately  following  them  is  the 
instruction  No.  4  In  question,  by  which  the 
court  directs  the  jury  that  to  sustain  provo- 
cation as  a  defense  to  murder  In  the  first 
degree.  It  must  be  shown  that  the  prisoner, 
at  the  time  of  the  fatal  shot  was  deprived 
of  the  power  of  self-control  by  the  provoca- 
tion received. 

In  view  of  the  fact  that  there  Is  no  evi- 
dence in  the  record  even  tending  to  show 
any  sort  of  provocation  for  the  pursuit  of  the 
deceased  and  the  firing  of  the  final  and  fatal 
shot  the  Instruction  complained  of  could  not 
possibly  have  been  construed  by  the  jury  as 
telling  them  that  unless  the  provocation  the 
prisoner  claimed  to  have  received  was  such 
as  to  naturally  and  reasonably  deprive  him 
of  his  power  of  self-control,  they  must  find 
him  guilty  of  murder  In  the  first  degree. 
They  could  not  have  understood  the  instruc- 
tion, read  In  connection  with  the  other  in- 
structions given,  as  telling  them  more  or  less 
than  that  If  they  believed  from  the  evidence 
that  the  killing  was  willful,  deliberate,  and 
premeditated.  It  was  murder  In  the  first  de- 
gree; and  In  deciding  whether  or  not  the 
prisoner  was  deprived  of  the  power  of  self- 
control  by  the  provocation  which  he  had  re- 
ceived regard  must  be  had  to  the  character 
of  the  provocation,  the  nature  of  the  act  by 
which  death  was  caused,  to  the  time  which 
elapsed  between  the  provocation  and  the  act 
which  caused  death,  to  the  offender's  conduct 
during  the  Interval,  and  all  the  circumstan- 
ces tending  to  show  the  state  of  his  mind 
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me  he  committed  the  act.  There  la, 
;,  Dottalng  whatever  In  the  instruc- 
eclally  when  considered  in  the  coa- 
in  which  It  iB  given,  that  could  have 
\xe  Jury  into  the  conclusion  that  they 
ily  find  the  prisoner  guilty  of  man- 
r  or  murder  in  the  first  degree,  and 
)t  find  him  guilty  ot  murder  in  the 
egree. 

mlcldea  are  presumed  in  law  to  be 
La  the  second  degree;  and.  In  order 
te  the  offense  to  murder  In  the  first 
the  burden  of  proof  Is  on  the  com- 
Ith;  and,  to  reduce  the  offense  to 
ghter,  the  burden  Is  on  the  prisoner, 
laae,  82  Grat  929. 

lot  claimed  that  the  prisoner's  guilt 
lan  that  of  murder  in  the  second  de- 
t  that  his  Instruction  No.  6  should 
•n  given,  in  order  that  the  Jury  might 
t  only  considered  the  evidence  as  to 
Jon,  but  weighed  and  considered  the 
f  provocation. 

>ntro1  determines  malice,  and.  as 
Belt-control  exists,  the  crime  is  mnr- 
he  first  or  second  degree,  to  be  de- 
1  by  other  facts  than  the  varying  de- 
'  the  provocation.  It  is  true  that 
's  Instruction  No.  6  is  taken  from  the 
ons  approved  by  this  court  Id  Hodges* 
Va.  265,  16  8.  B.  513,  but  the  evl- 
1  that  case  was  very  different  from 
ence  In  this.  In  Hodges'  Case  there 
lence  tending  to  show  that  the  prls- 
nmltted  the  homicide  charged  In  the 
int  in  the  heat  of  passion,  excited  by 
lable  provocation,  which  caused  her 
a  act  without  premeditation.  In  this 
evidence  totally  fails  to  disclose  any 
:lon  whatever  for  prisoner's  pursuit 
rife  and  firing  at  her  the  final  and 

ler  or  not  this  murder  was  in  the 
second  degree  was  to  be  determined 
rinciples  of  law  fully  applied  by  oth- 
uctlons  given  In  the  case,  and  the 
Id  only  have  been  confused  or  misled 
le  varying  degrees  of  self-control  by 
oner's  Instruction  No.  6.  The  14  In- 
is  given  for  the  prisoner  cover  every 
I  the  defense  relied  on  by  him,  and 
avorable  to  him  as  the  most  favor- 
w  of  the  evidence  given  on  the  trial 
elf  and  hia  witnesses  would  Justify, 
said  by  Riely,  J.,  in  Oray's  Case.  92 
22  S.  E.  858:  "All  of  the  instructions 
fact  the  Instructions  of  the  court, 
given  at  the  Instance  ot  the  com- 
Itb  or  of  the  prisoner,  and  are  to  be 
ether." 

so  read  and  considered,  the  Instruc- 
the  case  at  bar  set  forth  the  law 
ise  upon  the  whole  evidence  correct- 
airly. 

iroper,  however,  that  we  should  con- 
e  exception  to  the  sixth  Instruction 
the  instance  of  the  commonwealth, 
follows: 


That  If  the  Jury  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the 
prisoner  gave  the  deceased  the  wound  from 
which  she  died,  as  charged  in  the  Indictment, 
and  that  though  he  was.  at  the  time  of  com- 
mitting the  act  so  intoxicated  as  rendered 
him  incapable  of  forming  a  willful,  deliber- 
ate, and  premeditated  purpose,  yet  If  they 
believe  from  the  evidence,  beyond  a  reason- 
able doubt,  that  the  prisoner,  before  becom- 
ing Intoxicated,  or  while  he  was,  tho«;b 
drinking,  stIU  In  a  condition  In  which  he  was 
capable  of  forming  a  willful,  deliberate,  and 
premeditated  puriKise,  had  formed  a  willful, 
deliberate,  and  premcKlltated  purpose  to  kill 
the  deceased,  and  that  be  afterwards,  In  pur- 
suance of  that  purpose,  so  formed,  gave  the 
deceased  the  wound  from  which  she  died,  as 
charged  in  the  indictment,  then  they  are  In- 
structed that  such  an  act  upon  the  part  of 
the  prisoner,  though  he  may  have  been  Intox- 
icated at  the  time  of  committing  It,  constitut- 
ed In  the  eye  of  the  law  a  willful,  deliberate, 
and  premeditated  killing,  and  as  such  is 
murder  In  the  first  degree." 

It  is  conceded  that  the  Instruction  announ- 
ces a  correct  legal  proposition,  but  it  Is  clalm- 
%d  that  it  has  no  application  to  the  case.  In- 
asmuch as  there  Is  no  evidence  tending  to 
show  that  the  prisoner  became  intoxicated 
for  the  purpose  of  committing  the  homicide 
which  he  had  previously  designed  to  com- 
mit . 

Ilils  court  says  hi  the  opinion  In  Hodges* 
Case,  supra,— and  It  has  been  often  repeated, 
—that  the  court  cannot  be  required  to  in- 
struct Juries  on  mere  general,  abstract  prin- 
ciples of  law,  however  correct  unless  these 
principles  are  applicable  to  the  case.  And 
It  Is  settled  law  that  a  Judgment  of  the  trial 
court  will  not  be  reversed  for  the  refusal  to 
give  an  instruction,  though  announcing  a  cor- 
rect principle,  where  there  are  no  facts  in 
the  case  to  which  It  applies;  but  conceding 
that  there  is  no  evidence  in  this  case  tending 
to  show  that  the  prisoner  became  Intoxicated 
for  the  purpose  of  committing  the  homicide 
which  he  had  previously  designed  to  com- 
mit the  question  still  to  be  determined  Is, 
does  the  giving  of  the  Instruction  constitute 
error  for  which  the  Judgment  of  the  court  on 
the  verdict  should  be  reversed?  We  are  of 
opinion  that  the  question  must  be  answered 
in  the  negative^  The  giving  of  an  Instruc- 
tion stating  an  abstract  principle  of  law  in 
a  criminal  case  is  not  an  error  unless  the 
principle  stated  Is  erroneous.  Sack.  Instruct 
Juries,  p.  17.  In  Upstone  v.  People,  109  111. 
160,  where  this  precise  question  arose,  it  was 
held  that  the  giving  of  an  Instruction  stating 
an  abstract  principle  of  law  not  applicable 
to  the  case  would  not  be  error  unless  the 
principle  stated  were  erroneous. 

Doubtless,  If  it  could  be  seen  In  any  case 
that  such  an  Instruction  did  confuse  or  mis- 
lead, or  might  have  confused  or  misled,  the 
Jury,  the  giving  of  the  Instruction  would  be 
groimd  tor  reversal  of  the  Judgment  of  the 
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trial  oonrt!  bat  when  this  does  not  appear, 
as  In  the  case  before  na,  we  do  not  think 
that  the  Jndgmrat  of  the  lower  oonit  should 
be  Terersed  for  the  glvtav  of  audi  an  Instnus 

tion. 

Marrln  Fattle^  one  of  the  deputy  aherlff*, 
who,  along  with  the  other  deputies  In  whose 
cha^  the  Jnrr  had  been  placed  during  the 
trial,  was  called  as  a  witness  for  the  com- 
mcmwealth,  testified  as  to  Btatements  rol- 
nntaril7  made  to  him  by  the  prisoner  the 
evening  of  and  after  tiie  homicide,  but  before 
witness  became  deputy  sheriff;  and  oa  this 
gronnd  the  prisoner,  after  the  vodlct,  moved 
for  a  new  trial,  which  motion  was  ovenmled, 
and  this  rnllng  of  the  court  Is  made  the 
ground  ot  the  prisoner's  tenth  assignment  of 
error.  We  are  of  opinion  that  there  is  no 
merit  In  the  assignment  It  Is  an  old  and 
frequent  practice,  it  may  be  said,  for  sher- 
iffs and  tiielr  duties  who  have  charge  of 
Juries  under  like  circumstances  to  testify  In 
cases,  but  we  have  no  ease  in  the  state  which 
sustains  Oie  Incompatibility  here  contended 
tm.  Tn  the  supreme  court  of  Michigan  thte 
qnestlcm  was  twice  passed  on,  and  It  was 
held  that  a  conviction  will  not  be  reversed 
because  the  officer  who  attended  the  Jury  vras 
a  witness  for  the  people.  Petite  v.  Oooghlln, 
66  Mich.  704,  82  N.  W.  905;  People  v.  Bev- 
eriy,  108  Mich.  600,  W  N.  W.  879. 

In  State  v.  Bbores,  81  W.  Va.  489.  7  8.  B. 
418,  the  comrt  sayi:  "The  mwe  fact. of  the 
sheriff  having  the  Jury  In  his  custody  could 
not  disqualify  him  from  being  a  wltiiess;  nei- 
ther could  the  fact  that  he  was  a  witness  dis- 
qualify him  to  keep  the  Jury  In  his  custody." 

The  next  error  assigned  relates  to  the  re- 
fusal of  the  prisoner's  motioa  for  a  new  trial, 
made  on  the  gronnd  that,  up<m  the  jury  be- 
ing adjourned  from  day  to  day.  and  placed  In 
the  custody  of  the  sheriff,  the  record  falls  to 
show  he  was  instructed  not  to  speak  to  them 
himsdf,  nor  to  allow  any  <me  else  to  speak 
to  them,  touching  the  triaL  In  the  larlsoner's 
blUs  of  eneptions  Nos.  4  and  6  the  court 
eertifles  that  at  the  beginning  of  the  trial  all 
the  officers  in  durge  of  the  Jury  were  duly 
sworn  with  the  usual  oath  to  keep  the  jury 
during  the  trial  when  in  the  idwence  of  the 
court.  It  Is  not  contended  In  the  argument 
here  that  the  Jury  were  not  in  the  custody 
of  the  proper  officer  of  the  court  at  any  time 
during  the  trial,  but  It  Is  urged  that  -wbea  the 
record  shows  that  tiie  Jury  were  adjourned 
fmn  one  day  to  another  It  ought  alao  to  show 
that  upon  such  adjournment  th^  were  com- 
mitted to  the  custody  of  the  propw  officer 
of  the  court,  to  whom  the  usual  oath  was  ad- 
ministered. The  esse  of  Polky  Barnes,  02 
Ta.  79^  28  8.  E.  784,  Is  cited  as  supporting 
the  objection  made  to  the  record  In  this  case, 
but  we  are  tmahle  to  see  that  ttie  objection 
la  within  the  scope  of  tiw  ruling  In  that  case. 
The  conviction  was  reversed  In  that  case  be- 
canso  the  record  fiUled  to  show  affirmatively 
that  upon  the  adjournment  of  the  court  from 
dfl^  to  day  the  Jury  vrare  pbced  In  custody 


of  the  proper  officer  of  Oe  court  Bere  the 
point  of  objection  to  the  natrA  is  fluU  It  does 
not  show  that  the  usual  oath  was  adminis- 
tered to  the  officers  in  charge  of  the  jury  on 
each  occasicm  during  tiie  Mai  when  the  Jury 
were  out  of  the  presmce  of  the  court 

In  Bennett  V.  Com.,  8  Leigh,  745.  it  was 
h^d  that  the  sheriff  Is  bound  ex  officio  to 
ke^  the  Jury  when  adjourned  In  a  criminal 
cause,  and  it  is  not  indispensably  necessary 
that  he  be  sworn,  though  it  Is  genenlly  d<me 
out  of  abundant  caution.  But  if  it  were  ad- 
mitted to  he  necessary,  the  court  wonld  be 
bound  to  presume  that  in  fact  the  sheriff 
was  sworn  when  the  record  does  not  show 
the  contmry. 

Where  the  record  ihows,  as  It  does  la  tills 
case,  that  at  tike  beginning  of  the  trial  all 
the  offlcera  In  cdiarge  of  the  Jury  were  duly 
sworn  with  the  usual  oath  to  ke^  tte  jory 
during  the  trial  whoi  in  tiie  abaaioe  of  the 
court,  it  Is  to  an  intents  and  pmrposes  a  c«n- 
pUance  with  the  "salutary  and  wise  rule  ot 
practice"  recoipilBed  and  appcoveu  In  the  Pol- 
ky Barnes*  Oase.  supra. 

The  remaining  assignment  of  error  is  to 
the  refusal  of  the  court  to  grant  the  prisonw 
a  new  trial  upon  the  ground  that  the  ver- 
dict vras  contrary  to  the  law  and  the  evl- 
dencOk 

It  to  needless  to  say  more  of  the  evidence 
In  detail  than  Is  to  be  found  hi  the  stotement 
of  the  case  already  made.  Thla  was  a  fiend- 
ish murder,  perhaps  not  surpassed  In  atrocity 
by  any  to  be  found  in  the  annals  of  the  com- 
mon  wealth.  The  defense  the  prisoner  at- 
tempted to  set  up  Is  conclusively  shown  to 
have  been  groundless;  In  fact,  it  to  wIwHl^ 
contradicted  hy  hto  own  confessions.  con- 
duct  when  the  horrible  deed  was  committed 
was  that  of  a  cool,  self-omtalned  man;  and, 
when  asked  the  cause  of  his  mtuderoua  act 
simply  replied  that  the  w«nan  was  hto  wife. 
It  la,  therefore,  plain  tiiat  thB  Jury  could  not 
have  found,  tn  accordance  with  the  evidence, 
any  othw  verdict  than  that  ot  murder  In  the 
first  degree. 

The  judgment  of  the  county  court  to  at- 
firmed. 


OBAWFORD  V.  nr.ATtir. 

(Supreme  Court  of  Oeorgia.    Jane  1000.) 

WILLS— CONBTRUCnON  —  LIMITATION  OVB»t  — 
RBHAINDBR  —  NATURB  OP  B8TATB  —  8KPA- 
RATB  BSTATB  OF  HABRIBD  WOMAN. 

1.  Where,  In  a  win  probated  in  1847,  a  life 
estate  was  begneathea  to  testator's  daaghter, 
with  remainder  to  her  children,  followed  by  an 
executory  bequest  to  other  legatees  in  the  event 
she  "should  ale  wltiiout  Issue,"  the  Issue  meant 
was  such  children,  and  not  issue  at  large,  and 
80  the  failure  of  issue  contemplated  was  a 
definite,  not  an  Indefinite,  failure;  and,  the 
failure  contemplated  bavinff  happened. — that  is, 
the  donee  for  life  having  died  childle8S,-^the 
limitation  over  took  effect 

2.  A  remainder  may  be  created  in  money, 
and  an  executory  bequest  of  money,  limited 
npoD  a  definite  (allare  of  issue,  U  valid,  (a) 
TbM  bequest  to  the  danghtor  of  the  life  es- 
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i  monej,  which  was  reqnired  by  the 
paid  to  her  when  she  arrived  at  21 
ge  or  married,  did  not  create  a  sepa- 
•  in  her  under  the  law  of  force  when 
>ol£  etEect,  and  conse^aentlr  the  mar- 
of  her  hnsband  attached,  which,  on 
±e  fnnd  to  his  poaaeaslon,  entitled 
nee  dnring  her  life, 
-erified  return  of  the  testator's  exec- 
i  before  18S2,  approved  and  ordered 
)j  the  coart  of  ordinary  having  jnris- 
er  the  estate,  and  dniv  recorded, 
ired  a  payment  to  all  the  leffateesi  in- 
le  aforesaid  money  bequest  to  the 
>f  the  life  tenant,  Is  admissible  as 
ie  evidence  of  such  latter  payment, 
by  an  executory  legatee,  upon  the 
:tae  life  tenant  without  leaTUiK  chJl- 
icoTer  aald  money  from  the  aoioinis* 
Jie  husband,  he  being  a  party  in  In- 
connected  with  the  testator's  estate, 
jproval  and  recording  of  such  return 
order  of  the  court  of  ordinary  being 
It  de  bene  esse  which  affects  him. 
ice  showing  merely  that  all  the  ex- 
ffatees  consented  to  the  payment  by 
:or  to  the  husband  must  be  construed 
ig  only  that  such  l^ateea  consented 
usbaud  should  receive  what  the  law 
—the  right  to  the  use  of  the  money 
.  wife's  life;  and,  if  any  release  be- 
caa  be  shown,  it  must  be  based  upon 
lideration,  in  order  to  bind  the  ex* 
gatees. 

idministrator  of  a  remaindor-man  or 
cutory  legatee  may  sue  the  personal 
tive  of  the  life  tenant  (and  the  hus- 
bls  case  was  a  life  tenant  pur  autre 
had  in  his  or  her  lifetime  received  a 
luest  from  the  testator's  representa* 

surviving  childreu"  who  were  to  take 
ir  bequest  Includes  the  children  who 
:he  testator  other  than  the  daughter 
med  as  the  life  tenant;  bnt  their  es- 
contingent.  and  vested,  not  at  the 
the  testator,  bnt  upon  the  death  of 
nant  without  leaving  children.  Nev- 
as  such  estate  was  not  contingent  as 
son  of  the  ulterior  legatees,  it  was  an 
each  that  was  transmieaible  to  the 
esentattves  of  those  who  died  after 
or  and  .before  the  life  tenant,  llie 
f  be  recovers  at  all,  can  only  reeorer 
of  his  intestate. 
■  by  the  Court) 

rom  anperlor  contt,  Uuscogee  coun- 
.  Butt,  Judge. 

by  A.  L.  Crawford,  administrator, 
}.  R.  Clark,  administrator.  Judg- 
defendant,  and  plaintiff  brli^  er- 
ersed. 

tt,  Hatcbra-  ft  Martin,  tot  plaintiff 
McXelll  &  LeT7>  for  defendant  in 


IMS,  0.  J.  The  Utlgatlon  In  this 
or  money  bequeathed  hj  Thomas 
;h  to  tals  daughter  Sarah  Amanda 
prill  probated  In  1847.  Thla  money, 
led,  was  received  from  the  ezecntor 
imln  W.  Clark,  who  was  tbe  hus- 
Sarab  Amanda,  and  la  now  tbe  In- 
jpresented  by  tbe  defendant  in  er- 
!  fourth  and  sixth  Items  of  said  will, 
in  substance,  one  bequest,  so  far 
lestion  Inrc^Ted  Is  concerned,  read 
rs:  "I  give  and  bequeath  to  my 
Sarah  Amanda,  and  after  her  death 


to  her  child  or  children,  *  •  •  two  hun- 
dred dollars  in  cash,  the  possession  *  *  • 
to  be  given  when  she  marries  or  becomes  of 
tbe  age  of  twenty-one  years."  "It  Is  my  will 
and  desire  that  if  my  daaghter  Sarah  Aman- 
da should  die  wliStoat  issn^  that  all  the  prop- 
erty bequeathed  by  the  foregoing  Items 
*  *  *  shall  revert  to,  and  be  equally  di- 
vided among,  my  snrvivlng  children." 

1.  Did  tbe  daughter  of  tbe  testator  take  an 
estate  for  life  or  an  estate  tall  under  this  be- 
quest? The  answer  is  to  be  found  In  the 
law  existing  when  the  will  took  effect 
Hertz  V.  Abxabams  (Oa.)  36  S.  IL  409,  this 
day  decided.  The  court  below  sustained  the 
defendant's  contention  that  the  bequest  cre- 
ated an  estate  tall  In  the  daughter,  wblcfa, 
under  our  act  of  December  21,  1821,  gave 
her  the,  abstriute  fee  to  tbe  mon^.  We 
tliink  this  decision  of  the  court  below  Is 
clearly  wrong.  It  cannot  be  disputed  that  a 
devise  to  A.,  and  after  her  death  to  ber  child 
or  children  (whether  she  bas  a  t^lld  or  cbll- 
dren  at  the  time  of  the  devise  or  not),  would 
give  a  life  estate  to  A.,  with  remainder  in 
fee  to  ber  children  then  In  being  or  after^ 
wards  b(»n.  Bee  the  zesolutlon  at  end 
of  WUd's  Case,  8  Ooke  (Rev.  Bd.)  290,  6 
Coke  (Old  Ed.)  17b;  Woodright  v.  Wright. 
10  Hod.  876;  Ginger  t.  Wblte,  Wlllea,  858; 
Miller's  Lessee  v.  Hurt.  12  Oa.  8S7.  860, 
where  tbe  resolution  In  Wild's  Oose  Is  copied 
in  fuU;  Jones  v.  Jones,  7  Oo.  76;  Jennings 
V.  Parker,  24  Ga.  GSH;  Sharman-  v.  Jackson. 
80  Ga.  224;  Herring  v.  Kogen,  Id.  615;  Son- 
ford  V.  Sanford,  CB  Ga.  250;  Gabouxy  v.  Hc> 
GoTem,  74  Oa.  144;  Brown  v.  Brown,  07 
Ga.  639.  26  S.  E.  808.  88  Ii.  B.  A.  S16.  Sucb 
a  devise  Is  entirely  different  from  one  to  A. 
and  ber  children,  she  tl^n  having  no  chil- 
dren, as  Is  pointed  out  In  Wild's  Case,  and 
In  Ginger  v.  White,  Miller's  Lessee  v.  Hurt, 
Sanford  v.  Sanford.  and  Brown  v.  Brown, 
supra.  And  in  8  Jarm.  Wills  (Rand,  ft  T. 
Ed.)  p.  1S4.  it  is  said  tbat  a  devise  **to  A. 
and  his  wife,  and  after  their  death  to  their 
children,  *  *  *  It  is  now  admitted  on 
all  bands  gives  an  estate  for  life  to  the  par- 
ents, with  remainder  to  Uieir  children,  so 
that  the  notlou  -as  to  Its  being  an  estate  tall 
(1b)  clearly  untenable*'  Now.  this  being 
true,  what  Is  the  legal  meaning  and  effect  of 
the  subsequent  words  in  this  wIU,  "If  [she] 
should  die  without  issue,"  which  follow  tbe 
remainder  in  fee  to  the  children?  Simply,  If 
she  should  die  without  such  Issue,  namely, 
chUdren.  In  8  Jarm.  Wills,  p.  256,  that 
learned  author  says:  "It  Is  well  settled,  also, 
thst  words  Importing  a  failure  of  issue 
(without  the  word  'such'),  following  a  devise 
to  diUdren  in  fee  simple  or  fee  tall,  nit&e  to 
the  objects  of  that  prior  devise,  and  not  to 
Issue  at  large."  On  page  260  he  quotes  as 
follows  from  Lord  Cottenham:  "A  gift  to  A. 
for  llf^  with  remainder  to  tbe  children  of 
A.  in  fee,— that  Is,  the  children  of  A.  in  fee 
generally,— and  a  gift  over  on  the  death  of  A. 
without  Issue,  means  sucb  Issue;  that  Is, 
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cbildrcD.  In  such  cases  the  general  term  Is- 
sue' Is  construed  to  mean  that  particular  de- 
scription of  Issue  before  specified,  namelj, 
childr^i."  The  cases  cited  by  blm  un  pages 
25&-268  amply  support  his  poaltloQ.  On  page 
281,  after  a  review  of  all  the  cases  faTorable 
to  and  apparently  against  tnls  Tlew,  he  sub- 
mits the  following  conclusion  or  rule:  **That 
the  words,  In  default  of  Issue,'  or  oppres- 
sions of  a  similar  import,  fcdlowlng  a  devise 
to  'children  in  fee  simple,'  mean  in  default 
of  children.  •  •  •  This  Is  free  from  all 
doubt"  In  Blackbom  v.  Edgley  a719)  1  P. 
Wms.  600,  606,  the  devise  was  to  A.  for  life, 
and  after  his  death  to  his  eldest  son  in  tall, 
but,  if  A.  should  die  wttbout  Issue,  to  B.  The 
court  held.  Lord  Chancellor  Paxker  d^ver- 
Ing  the  (pinion,  that  the  words,  *if  he  should 
die  without  Issue,"  following  the  devise  In  re- 
maii^er  to  the  son,  must  be  Intaided,  "U  he 
should  die  without  such  issue."— that  Is,  the 
son.  And  In  Gtoodrlght  v.  Dunham  (17T9),  1 
Doug.  264.  the  devise  was  to  A.  for  life,  and 
after  bis  death  to  his  (dilldren,  and.  In  case 
he  died  without  issue,  to  B.  Lord  Mansfield 
said  (page  267):  "Neither  side  thought  It 
could  be  maintained  that  A.  took  on  estate 
tan.  The  wardB,  'and  In  case  he  dies  with- 
out issue,'  being  tacked  to  the  preceding 
clause,  must  mean  the  same  thing  as,  'and  In 
case  be  dies  without  ctUIdren.' "  This  case 
Is  directly  In  point  See,  also,  Morse  v.  Mar- 
quis of  Ormonde,  6  Madd.  99,  113;  De  Haas 
V.  Bonn,  44  Am.  Dec.  201.  As  the  above  au- 
ttiorltles  clearly  show  that  the  bequest  In  the 
case  now  under  coDsIderatlon  gives  an  estate 
for  life  to  tbe  daughter,  with  remainder  to 
her  children,  but.  If  she  should  die  without 
children,  then  to  the  testator's  other  children, 
the  cases  ot  MUler'ih  Lessee  v.  Burt  supra; 
Sanford  v.  Sanford,  supra;  White  v.  Row- 
land, 67  Ga.  546;  and  Haddock  v.  Perham, 
70  Ga.  672  (Syl.,  points  2,  6),  577,— are  there- 
fore direct  autboritles  In  favor  of  the  plain- 
tiff In  error.  And  hence  It  also  follows,  from 
these  decisions,  that  the  claim  of  the  defend- 
ant in  error  that  the  husband  of  the  life  ten- 
ant took  the  bequest  as  heir  of  their  infant 
children,  the  husband  and  child  having  both 
died  before  the  tenant  for  life;  is  clearly  un- 
tenable. If  the  bequest  in  this  case  had  been 
Immediately  to  the  daughter  and  her  children 
(she  then  having  no  child),  but  If  she  should 
die  without  Issue,  then  over,  tbe  contention 
of  the  defendant  In  error  would  have  been 
correct,  under  the  cases  of  Brown  v.  Weaver, 
28  Ga.  378,  and  Wiley  v.  Smith,  8  Ga.  C51; 
because  an  Immediate  devise  to  A.  and  her 
children  (she  having  none)  would,  of  Itself, 
be  an  estate  tail  under  one  of  the  resolutions 
in  Wild's  Case  and  under  all  subsequent  au- 
thority, and,  of  course,  a  limitation  over,  aft- 
er such  an  estate,  upon  A.  dying  without  is- 
sue, would  not  have  made  a  different  estate 
when  the  testator  In  this  cose  died.  Bat 
such  Is  clearly  not  the  bequest  In  the  present 
case,  and  none  of  the  cases  cited  ftnr  the  de- 


fendant In  error  on  the  question  of  an  estate 
tail  are  applicable  to  it 

2.  A  remainder  can  be  created  in  money, 
lliomton  V.  Burch,  20  Ga.  7^1  (Syl.,  point  3>, 
703;  Chlaholm  v.  Lee,  &3  Ga.  611;  Phillips  v. 
Crews,  65  Ga.  274  (Syl..  point  2);  McCook  v. 
Harp,  81  Ga.  229,  7  S.  E.  174;  Galrdner  t. 
Tate  (Ga.;  this  term)  36  S.  B.  697.  In  PhU- 
lips  V.  Crews,  where  the  law  is  clearly  stat- 
ed, tbe  court  held  as  follows:  "A  life  estate 
in  money,  with  a  remainder  over,  nuiy  be  cre- 
ated. Money  may  be  lost  but  it  should  not 
be  destroyed  in  the  use."  And  also  that  sec- 
tion 2253  of  the.Ck>de  of  1873  (now  Civ.  Code, 
S  8088),  prohibiting  the  creation  of  &  remain- 
der In  property  that  Is  destroyed  In  tbe  use, 
"does  not  allude  to  money,  but  to  such  things 
as  perish  with  the  usage."  An  executory  de- 
vise of  money,  limited  upon  a  definite  failure 
of  Issue,  Is  valid.  Plnbury  v.  Elkln,  l  P. 
Wms.  663;  Id.,  2  Vem.  758.  766;  ScoU  v. 
Price,  2  Serg.  &  R.  69,  7  Am.  Dec.  629;  Rowe's 
Es'rs  V.  White,  16  N.  J.  Bq.  411,  84  Am.  Dec. 
169;  Smith,  Ex.  Int  H  232,  233.  The  will 
directed  that  the  executor  should  pay  tbe 
money  to  the  daughter  to  whom  the  life  es- 
tate was  given  when  she  should  arrive  at  21 
years  of  age  or  marry.  Tbe  daughter  mar- 
ried Benjamin  W.  Clartc.  If  the  bequest  bad 
given  her  a  separate  estate,  tbe  will,  which 
was  the  law  for  the  executor  in  this  case,  ex- 
pressly required  the  possession  of  the  money 
to  be  given  to  her.  In  such  event  he  could 
not  hold  the  money,  and  pay  her  only  tbe  in- 
come thereof.  But  as  the  bequest  did  not 
create  a  separate  estate  In  the  daughter,  un- 
der the  law  as  It  then  stood  the  marital  rights 
of  the  husband  attached.  Bryan  v.  Duncan, 
11  Ga.  67;  Wade  v.  Bassell,  17  Ga.  where 
there  was  a  bequest  of  money  payable  to 
daughters  when  they  arrived  at  21  years  of 
age  or  married;  Andrews  v.  Bonner.  26  Ga. 
620.  This  gave  tbe  husband  an  estate  for 
life  In  tbe  money  during  the  wife's  life,  with 
the  concomitant  right  of  possession,  and  this 
imposed  upon  the  executor  the  duty  of  deliv- 
ering the  mon^  to  him. 

3.  The  evidence  offered  by  the  plaintiff  to 
show  the  payment  by  the  executor  to  the  hus- 
band of  the  life  tenant  was  a  return  made 
under  oath  of  the  executor  to  the  court  of  or- 
dinary having  Jurisdiction  of  the  estate,  and 
approved  and  ordered  recorded  by  that  court, 
and  duly  recorded,  prior  to  1852.  This  re- 
turn was  rejected  as  evidence  on  the  groimd 
that  no  vouchers  accompanied  the  return, 
and  none  had  been  produced;  that  all  the 
mon^  required  to  be  paid  to  all  the  legatees 
under  the  will  was  lumped  by  the  executor 
in  one  Item  of  bis  return;  and  that  the  re- 
turn was  simply  a  memorandum  or  state- 
ment made  by  the  executor  ex  parte,  and  was 
therefore  hearsay,  as  against  Benjamin  W, 
Clark,  who  was  not  connected  with  tbe  es- 
tate. The  act  of  1810  required  four  things 
after  the  executor's  return  was  prepared:  (1) 
that  It  be  submitted  In  tenn  time;  (2)  that  It 
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Ifled  by  the  oath  of  the  executor;  <3) 
t  be  accompanied  with  the  necessary 
•rs;  and  (4)  that  the  court  of  ordinary, 
examining  the  return  and  Touchers, 

approbate  or  reject  tlie  return,  and, 
ras  awroved,  should  order  the  return 
«corded.  The  act  of  1820  changed  the 
ISIO  In  one  respect  namely,  that  the 

with  the  necessary  Toucbcrs,  could  be 
tted  In  TBcatlon  to  the  clerk  of  ordl- 
wbo  conid  qualify  the  executor  as  to 
rrectnesa  of  the  return,  and,  after  In- 
ig  the  return  and  vouchers,  make  a 
1  report  thereon  to  the  next  court  of 
ry.  The  court  then  acted  on  such  re- 
ind,  If  the  court  approved  It,  the  re- 
raa  thereupon  ordered  to  be  recorded, 
r  of  these  acts  required  the  original 
!rs  to  be  recorded,  but  evidently  meant 
;be  office  of  the  court  of  ordinary 

be  In  their  place  of  naked  deposit; 
3  acts  do  not  provide  for  a  return  of 
uchers  to  the  personal  representative. 
B  the  act  of  January  21,  ISGfi  (Acts 
f.  97),  which  provided  for  the  record 

original  vouchers,  and  required  the 
ry  to  return  them  to  the  personal  rep- 
ative  after  they  were  recorded.  Nor 
e  acts  of  1810  and  1820  require  copies 
r  vouchers  to  be  attached  to  the  re- 

This  was  first  provided  for  by  sec- 
»SS  and  2490  of  the  original  Code; 
le  act  of  April  18,  1863  (Acts  1892-63, 
B,  139).  amended  those  sections  bo  as 
te  it  optional  with  executors,  adminls- 
I,  guardians,  and  trustees,  In  making 
etums,  to  attach  copies  of  their  vouch- 

have  their  original  vouchers  recorded 
itumed  to  them.  When  the  court  of 
ry  approved  the  return  which  was 
tted  in  the  present  case,  and  ordered 
jrded,  it  was  the  act  of  a  court  of 
tent  and  general  jurisdiction  over  the 
t-matter.  Of  course,  if  the  return 
ot  been  verified  by  the  oath  of  the 
or,  no  presumption  could  arise  in  Its 
From  the  order  of  the  court  of  ordlna- 
>rovlng  it,  because  the  return  would 
>n  Its  face  that  it  was  illegal.  In  oth- 
trds,  It  would  Impeach  itself,  and 
,  therefore,  not  be  prima  facie  evi- 
of  its  correctness.   Smith  v.  Griffin, 

102.  So,  If  the  return  had  been  ver- 
ty  the  oath  of  the  executor,  but  bad 
been  approved  and  ordered  to  be  re- 

by  the  court  of  ordinary.  It  would 
!  prima  facie  evidence  of  Its  correct- 
3ecause  It  would  then  be  merely  the 
Ulon   of  an   interested   party,  and 

for  that  reason,  be  Inadmissible  as 
facie  evidence.   Hudson  v.  Hawkins, 

274,  278.  4  S.  E.  682.  But  when  the 
,  as  In  tbls  case,  was  duly  verified  by 
ecutor,  and  approved  and  ordered  to 

by  the  court  of  ordinary,  and  there 
ling  apparent  upon  the  return  to  sug- 
lat  It  iB  fraudulent,  especially  as  the 
»od  before  18S2,  when  the  roucben 


were  not  required  to  be  recorded,  It  Is  ad- 
missible as  prima  facte  evidence  In  favor  of 
the  executor  to  support  his  statement  of  ex- 
penditures therein.  Brown  v.  Wright,  5  Ga. 
29;  Bagland  T.  Justices,  10  Ga.  65.  68; 
Barnes  v.  Stepbrason,  22  Ga.  209;  Smith  v. 
Grlffln,  82  Go.  ICQ;  Saxon  v.  Sheppard,  54 
Ga.  288.  In  Ragland  v.  Justices,  supra,  the 
court,  S[)eaklng  of  a  return  duly  approved 
and  recorded,  said:  *'It  is  the  judgment  of 
a  covrt  of  competent  jurisdiction,  •  •  * 
and,  as  such.  It  la  sufficient  to  admit  the  re- 
turn in  evidence."  And  In  Saxon  v.  Shep- 
pard, McCay,  J.,  who  delivered  the  opinion 
of  the  court,  said:  "The  whole  effect  of  a 
return  to  the  ordinary  turns  on  the  fact 
that  that  officer,  whose  duty  and  jurisdic- 
tion It  is  to  examine  and  pass  upon  It,  has 
done  BO.  It  Is  his  judgment,  and  not  the 
return,  which  Is  the  evidence."  This  judg- 
ment.  In  reference  to  annual  or  partial  re- 
turns, IB  not  Intended  to  mean  a  final,  con- 
clusive judgment,  but  rather  a  judgment  de 
bene  esse,  which  is  to  be  used  In  proper 
cases  as  prima  facie  evidence,  and  such  Is 
the  law  in  many  of  the  other  states.  11 
Am.  &  Bng.  Enc.  Law  C2d  Ed.)  pp.  1310- 
1919;  note  86  Am.  Dec.  143-146.  The  ob- 
ject of  the  acts  of  1810  and  1820  requiring 
the  returns  to  be  recorded  was  "that  wards, 
distrlbntees,  legatees,  and  all  other  parties 
in  Interest  may  know  the  condition  of.  and 
their  rights  in,  the  estate  represented  by  an 
executor,  administrator,  or  guardian,  as  the 
case  may  be,  and  that  they  [the  trusteesj 
may  hare  a  perpetual  memorial  for  their 
protection."  Ttagland  v.  Justices,  supra. 
No  one  conld  doubt  that.  If  Mr.  Clark  had 
sued  the  executor  for  this  money,  the  re- 
turn, duly  approved  and  recorded,  would 
have  been  prima  facie  evidence  of  payment 
In  favor  of  the  executor,  just  as  a  similar 
return  was  dedded  In  Barnes  v.  Stephenson, 
supra,  to  be  such  evidence  for  the  purpose 
of  reducing  a  note  that  the  executor  In  that 
case  had  given  the  husband  for  his  wife's 
legacy,  and  upon  which  suit  was  brou^^t  by 
the  husband  against  the  executor.  Like- 
wise, If  the  executor,  after  the  death  of  the 
■wite  and  life  tenant,  could  have  sued  the 
husband  for  his  money  for  the  use  of  either 
the  remainder-man  or  executory  devisees, 
the  return  would  In  sucb  case  be  prima  fa- 
de evidence  of  payment;  for  It  Is  the  judg- 
ment of  the  court  of  ordinary,  approving 
and  passing  to  record  the  return,  which  is 
the  prima  facie  evidence  In  favor  of  the 
truth  of  the  return,  and  a  receipt  is  nothing 
more  than  such  evidence.  Hence  we  know 
of  no  legal  or  substantial  reason  why  a  re- 
mainder-man or  executory  legatee,  either 
before  or  after  the  executor's  death,  who  is 
the  possessor  of  the  legal  title  and  right  of 
action,  may  not  submit  such  returns  of  the 
executor  as  prima  facie  evidence  of  pay- 
ment by  the  executor  In  a  suit  by  them  to 
recover  the  money  bequest  from  the  per- 
sonal representatlTe  of  the  life  tenant,  who. 
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by  reaion  of  his  marital  rights,  had  become 
the  tenant  pur  autre  Tie,  or  from  his  per- 
sonal representatlTe.  The  returns  are  not 
made  eridence  In  faror  of  the  executor  by 
any  statute,  and  they  may  be  used  against 
him.  Section  2480  of  the  original  Code, 
which  says,  "The  return  thus  allowed  and 
recorded  shall  be  prima  facie  evidence  In 
favor  of  the  administrator  of  Its  correct- 
ness," Is  not  a  codification  of  the  act  of 
ISIO  or  the  act  of  18^,  or  even  the  act  of 
1862,  but  Is  a  codification  of  the  decisions  of 
this  court  rendered  before  1852,  and  from 
that  time  to  the  publication  of  the  first  Cbde, 
in  cases  between  parties  interested  in  the 
decedent's  estate  and  his  personal  represent- 
atlve.  And  there  Is  nothing  in  those  deci- 
sions which  expressly  excludes  the  right  of 
all  interested  persons  other  than  the  per- 
sonal representative  to  use  such  returns  as 
prima  facie  evidence  of  payments  made*  by 
the  peraonal  representative,  such  as  by  heir 
against  heir,  by  legatee  a^ilnst  legatee,  by 
heirs  or  legatees  who  are  sued  by  a  creditor 
of  the  Intestate  or  testator  after  the  death 
of  the  personal  representative,  or  by  remain- 
der-men or  executory  legatees  who  are  en- 
titled to  bequests  of  money  when  Uiey  sue 
the  representative  of  the  deceased  life  ten- 
ant for  such  bequest.  In  such  cases  it  is 
simply  the  use  of  a  judgment  de  bene  esse 
of  the  court  of  ordinary  as  prima  facie  evi- 
dence between  parties  interested  in,  and 
connected  with,  the  estate.  And  this  ought 
especially  to  be  the  rule  where,  as  in  the 
case  now  under  consideration,  a  great  many 
years  have  elapsed  since  the  return  was  ap- 
proved by  the  court  of  ordinary,  and  duly 
recorded,  and  It  was  shown  that  the  origi- 
nal vouchers  could  not  be  found  in  the  office 
of  the  ordinary  which  was  their  place  of 
naked  deposit  under  the  law  of  force  when 
the  return  was  made.  We  therefore  think 
that  the  return  of  the  executor  was  admissi- 
ble for  tbe  plalntlCT  In  this  case  as  prima 
facie  evidence  only,  tbe  effect  of  which,  as 
decided  in  Smith  v.  Griffin,  supra,  Is  "to 
shift  tbe  onus,— to  establish  the  fact  In  is- 
sue,—unless  rebutted  by  the  party  sought  to 
be  affected  by  It"  Counsel  for  the  defend- 
ant In  error  admit  the  payment  by  the  ex- 
ecutor in  their  written  argument  by  saying 
that  the  evidence  shows  that  the  irarsona  en- 
titled to  the  ulterior  bequest,  of  whom  the 
intestate  of  the  plaintiff  In  error  was  one, 
had  consented  to  tbe  executor's  paying  the 
money  to  Mr.  Clark,  which,  counsel  con 
tended,  was  per  se  a  release  of  both  the  ex- 
ecutor and  Mr.  Clark  from  all  liability  to 
them.  Of  course,  legatees  sul  juris  can  di- 
vide the  estate  among  themselves  in  a  man- 
ner different  from  that  directed  by  the  will, 
after  the  lestator's  legal  debts  are  paid. 
But  was  there  in  this  case  any  legal  agree- 
ment to  do  so?  Tbe  executor  needed  no  re- 
lease from  the  ulterior  legatees,  because, 
with  or  without  their  consent,  the  will  im- 
posed upon  him  the  duty  of  paying  the  prin- 


cipal of  this  money  legacy  to  the  life  ten- 
ant when  she  married,  and.  of  course,  to 
Mr.  Clark,  who  claimed  It  under  bis  marital 
rights  as  the  husband  of  the  life  t^iant; 
and  this  Is  the  extent  of  the  right,  name- 
ly, the  legal  right,  which  tbe  ulterior  lega- 
tees evidently  consented  that  Mr.  Clark 
should  have  in  the  money.  We  find  no  evi- 
dence of  a  release  by  these  legatees  of  the 
absolute  interest  In  the  money  to  Mr.  Clark, 
and,  if  such  a  release  exists,  It  must  be  bas- 
ed upon  some  valid  consideration  to  make  It 
binding  on  the  ulterior  legatees.  Bmton  v. 
Wooten.  IS  Ga.  570;  Bnnu  t.  HUl.  19  Oa. 
22  (Syl.,  point  4). 

4.  That  remalndor-men  or  their  personal 
r^resentatives  may  T¥miptw<Ti  an  action 
against  the  administrator  of  a  life  tenant  for 
a  money  request  which  had  been  received 
by  such  life  tenant  from  the  executor  of  the 
testator  is  not  an  open  question  in  this  state. 
Phillips  V.  Crews,  66  Ga.  274.  Hence  there 
is  no  reason  for  d«iylng  this  right  to  an 
eilecutory  l^tee  who  li  entitled  to  the 
money. 

6.  If  we  are  correct  thus  far,  the  ques- 
tions then  arise:  Who  finally  took  under 
the  ulterior  bequest  to  the  "surviving  chil- 
dren" of  the  testator?  and  what  was  the 
nature  of  the  estate  so  bequeathed?  Ac- 
cording to  the  spirit  of  the  early  English 
decisions  and  of  our  own  cases,  such  as 
Vlckers  v.  Stone,  4  Ga.  461,  there  la  no 
doubt  that  the  term  "surviving  children*'  in- 
cluded all  the  chtldren  of  the  testator  who 
survived  htm,  other  than  the  daughter  who 
was  described  as  the  life  tenant  At  the 
same  time,  there  is  also  no  doubt  that  aa 
their  estate  was  wholly  d^ndent  upon  the 
life  tenant  dying  without  children,  which 
was  upon  an  uncertain  event,  they  took  a 
contingent  estate,  which  vested,  not  at  the 
death  of  the  testator,  but  at  the  death  of  the 
life  tenant  without  children  then  living. 
Olmstead  v.  Dunn,  72  Ga.  861,  862;  Payne 
V.  RoBser,  63  Ga.  663;  Smith.  Ex.  Int  K 
86,  90.  1^  et  seq.  And  such  would  be  the 
nature  of  the  estate  of  the  executory  1^ 
atees  If  they  had  been  expressly  named  in 
tbe  will.  Olmstead  v.  Dunn,  supra.  The 
bequest  Is  an  executory  or  future  estate, 
and  not  an  executed  or  present  estate. 
Blackstone'B  definition  of  an  "executory  de- 
vise," very  frequently  cited  by  courts  and 
adopted  by  legal  l&Llcographers,  la  as  f<^- 
lows  (2  Comm.  172):  "An  executory  de- 
vise of  lands  Is  such  a  disposition  of  them 
by  will  that  thereby  no  estate  vests  at  the 
death  of  the  devisor,  but  only  on  some  fu- 
ture contingency."  Therefore  an  executory 
bequest  Is  such  a  disposition  of  personalty 
or  money  by  will  that  thereby  no  estate 
vests  at  the  death  of  the  testator,  but  only 
on  some  future  cratlngency.  That  m  devise 
or  bequest  to  A.  for  life,  and  after  her 
death  to  the  testator's  "surviving  children," 
would  give  the  surviving  children  a  vested 
remainder  from  the  death  of  ths  testator 
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I  T.  Stone,  Bopra).  has  nothing  to  do 
le  time  of  vesting  applicable  to  this 
Fblch  has  an  Intermediate  beqneat 

1  the  life  estate  and  the  ulterior  con- 
bequest  to  the  surrlTlDg  children, 
clear  distinction  drawn  In  Olmetead 

0,  72  Ga.  860-862,  on  the  constmc- 
the  fifth  Item  and  the  fonrth  and 

:ems  of  the  will  In  that  case.  Still, 
xintingency  was  not  as  to  the  person 
ulterior  legatees,  such  of  the  testa- 
illdren  as  died  after  his  death,  and 
the  life  tenant,  had  an  estate  that 
lasmlsalble  to  tbeir  legal  representa- 

2  WlUlams,  Ex'rs  (7th  Am.  Ed.)  p. 
Lm.  &  Eng.  Enc.  Law  (2d  Ed.)  p.  200. 
to  realty,  In  contrast  with  personalty, 
•de.  n  30eo,  8081.  SlOl.  8967.  The 

In  Payne  t.  Bosser,  58  Oa.  662, 
with  the  statement  that  "the  prop- 
contest  is  all  real  estate."  The  rep- 
tlves  of  deceased  children  of  the  tes- 
re  Interrated  parties  with  the  plaln- 
teHtate,  and.  In  the  event  the  plain- 
ceeds  alone  and  there  Is  a  recovery 
case  at  all,  he  can  recover  no  more 
Is  Intestate's  Interest.  Just  as  In  a 

ejectment  a  tenant  In  common  su- 
the  whole  property  can  recover  only 
i  shore.   Sanford  v.  Sanford,  58  Go. 

1,  point  2);  Wilson  v.  Chandler,  60 
);  Dupon  v.  McLaren,  63  Ga.  470 
ohit  2);  Baker  v.  Middlebrooka.  SI 
t,  8  S.  E.  320.  In  other  words,  the 
;  cannot  recover  the  full  sum  sued 
this  case,  but  as  to  the  dne  share 
of  his  Intestate  the  decision  of  the 

xuTt  was  erroneous,  and  the  Judg- 
1  therefore  reversed.  All  the  Justices 
lug,  except  FISH,  J.,  absent  on  ac- 
<t  slckneaa,  and  LITTLE,  dlsquol- 


3ERTZ  et  al.  V.  ABRAHAMS. 

le  Court  of  Georgia.    June  6,  1900.) 

-CONSTRUCTION— ESTATB  CONVBYED. 
>  intentloD  of  a  testator,  if  legal,  gov- 
■  construction  of  hia  will,  aud  is  to  be 
ned  from  the  words  thereof.  If  he  uses 
rhicb  clearly  create  one  estate,  though 
nied  another,  his  intention  must  yield 
ules  of  law. 

trill  is  to  be  construed  by  the  law  ex- 
hen,  upoD  the  teatator'e  death,  the  will 
ffect.  (a)  Whether  words  in  a  will 
y  a  testator  who  dies  before  the  act 
uary  17,  1854,  create  an  estate  tail  Is 
ntrolled  by  the  decisions  of  the  English 
roQstruing  such  or  similar  words  In  de- 

reai  property  in  connection  with  the 
le  doms  conditionnlibaB. 
lerise  to  A.  for  her  eeparate  use,  and,  In 
i  has  DO  issue,  to  B.,  before  the  act  of 
I  a  devise  limited  upon  an  indefioite 
}f  issue,  which,  under  the  English  rules 
pretstion,  created  an  estate  tail  by  im- 
I  nnder  the  statute  de  donis,  and  is, 
«,  enlarged  into  a  fee-simple  estate  by 

of  December  21,  1821.  (a)  An  exec- 
levise  which  was  limited  upon  words 
ig  an  indefinite  failure  of  Issue  of  the 
ker  under  the  law  when  the  will  In 


tills  case  toolc  effect  was  uniformly  held  to  be 
void  for  remoteness. 
(Syllabus  by  the  Conrt.) 

Error  from  superior  court,  Ohathom  coun- 
ty; B.  Falilgant,  Judge. 

Action  l>etween  Emma  E.  Hertz  and  oth- 
ers and  C.  S.  Abrahams,  administratrix. 
From  a  Judgment  Herti  and  others  bring  er- 
ror. Affirmed. 

U.  H.  McLawB  and  Sausay  &  Banssy,  for 
plaintiffs  in  error.  Garrard,  Meldrim  & 
Newman,  for  defendant  In  error. 

SIMMONS,  C.  J.  The  record  discloses 
that  Dr.  Moses  Sheftall,  of  Savannah,  Ga., 
made  his  last  will  In  1840,  and  died  in  1850. 
By  the  first  item  of  bis  will  be  devised  the 
real  property  in  dispute  as  follows:  "I  give 
and  bequeath  to  my  sister,  Mrs.  Peria  S. 
Solomons,  wife  of  Llzar  Solomons,  my  brick 
store  on  Congress  street,  not  subject  to  her 
present  husband's  debts  or  her  future  hus- 
band'9  debts;  and  In  case  my  sister,  Mrs. 
Perla  S.  Solomons,  has  no  Issue,  the  said 
store  to  go  to  my  niece.  Miss  Nelly  Sheftall 
Oohen,  and  to  be  settled  on  her,"  which  Is 
equivalent  to  a  devise  to  A.  for  her  separate 
use,  and,  In  case  she  has  no  Issue,  to  B. 
There  are  no  superadded  words  explaining 
the  term  "Issue"  In  this  Item.  In  another 
Item  the  testator  devises  a  separate  piece  of 
real  property  to  Mrs.  Solomons,  and,  In  case 
she  leaves  no  Issue,  to  go  to  another  niece. 
Mrs.  Solomons,  several  years  prior  to  her 
death,  In  1807,  made  her  will,  and  devlseil 
the  property  In  dispute  to  the  defendant  in 
error,  who  Is  her  adopted  daughter.  The 
plalntifTs  in  error  are  the  heirs  at  law  of 
Miss  Cohen.  The  contention  of  the  plain- 
tiffs in  error  is  that  Mrs.  Solomons,  under 
tbe  first  Item  of  the  will,  took  a  determina- 
ble or  defeasible  fee,  and,  upon  her  death 
without  Issue,  the  absolute  title  then  passed 
to  them  as  the  heirs  at  law  of  Miss  (^ben. 
the  executory  devisee.  The  contention  of 
the  defendant  In  error  Is  that  the  devise 
created  an  estate  tail,  which  our  act  of  De- 
cember 21,  1821,  converted  Into  a  fee-simple 
estate  In  favor  of  Mrs.  Solomons,  the  first 
taker,  and  therefore  the  latter  had  the  full 
right  and  power  to  devise  the  property  in 
fee  simple  to  the  defendant  in  error.  The 
court  below  sustained  tbe  last  given  con- 
tention, and  this  is  excepted  to  by  tbe  plain- 
tiffs In  error. 

1.  The  Intention  of  the  testator  must  gov- 
ern the  construction  of  his  wilt.  If  legal: 
and  this  Intention  may  be  conclusively 
shown  by  the  unambiguous  words  of  his 
will.  If  the  Intention  thus  shown  is  Illegal, 
It  must  yield  to  tbe  rules  of  law.  Civ.  (3ode, 
S  33^;  10  Bac.  Abr.  63S;  Choice  v.  Mar- 
shall, 1  Oa.  100-104;  Carlton  v.  Price,  10 
Oa.  497;  Robert  v.  West,  15  Ga.  123,  141; 
Cook  V.  Walker,  Id.  466;  Smith  v.  Dun- 
woody,  10  Ga.  259;  Carroll  v.  Carroll,  26  Ga. 
260;  Felton  v.  Hill,  41  Ga.  660;  GlUespIe  t. 
Schuman,  62  Ga.  253.   As  Judge  Lnmpkhi 
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aptly  sold  In  Smith  t.  Dunwoody,  supra: 
"So  long  as  a  testator  does  not  Infringe  the 
rules  of  law,  lie  has  the  right  to  say,  with 
Staberlna,  when  he  imposed  an  unpalatable 
condition  In  his  will,  'Sive  ego  iware  sen 
recte,  hoc  toIuL*  But  if  lie  proposes  doing 
an  illegal  act,— as  creating  a  perpetui^,— or 
uses  words  to  create  one  estate  when  he  de- 
signed another,  in  these  and  innnmerable 
other  cases  which  might  be  cited  his  Inten- 
tions will  be  defeated.  How  frequently  are 
courts  obliged  to  say,  in  the  construction  of 
wills,  in  conflicts  between  Intention  and 
tecbnlcal  rules  and  expressIoaB^  'Yolult,  sed 
uon  dixit* " 

2.  The  law  goTernlng  the  construction  of 
this  will  is  that  which  was  in  force  when 
the  will  took  effect  upon  the  testator's  deatli. 
In  1850.  Sutton  t.  Chenanlt,  Ifi  Oa.  1,  4; 
Worrill  v.  Wright,  25  Ga.  657;  Bennett  t. 
WiUlams,  46  Ga.  Lofton  Mnrchison, 
80  Ga.  390,  7  S.  SL  302;  Stone  v.  Franklin, 
SB  Ga.  196t  IB  S.  BL  47.  At  that  time,  as 
well  as  when  the  will  waa  made,  the  act  of 
December  21,  1831,  was  of  force.  The  first 
section  of  that  act  reads  as  follows:  "All 
gifts,  grants,  bequests,  devises  and  convey- 
ances of  every  kind  whatsoever,  whether 
real  or  personal  property,  made  in  this  state, 
and  executed  in  such  manner,  or  expressed 
in  such  terms,  as  that  the  same  would  have 
passed  as  estate  tail  in  real  property  hy 
the  statute  of  WeetnUnster  II.  (commonly 
called  the  statute  de  donls  couditlonallbus), 
be  held  and  construed  to  vest  in  the  person 
or  persons  to  whom  the  some  may  be  made 
or  executed,  an  absolute  unconditional  fee- 
simple  estate."  Oobb,  Dig.  p.  160.  The 
statute  de  donls,  which  was  enacted  in  the 
year  1285,  is  called  "the  parent  of  estates 
tail."  Before  that  statute,  there  existed  no 
•estates  tall,  express  or  implied,  in  England. 
Estates  tall  by  implication  arose  In  England 
under  devises  wherein  a  greater  estate  than 
for  the  life  of  the  first  taker  was  hreslstlbly 
Inferred  when  the  devise  was  to  A.  without 
the  added  words,  "and  his  heUs,"  and  the 
same  estate  waa  limited  over  upon  words 
importing  an  indefinite  failure  of  issue;  and 
hence,  in  such  devises  as  to  A.,  and,  if  he 
4ies  without  issue,  to  B.,  the  devise  was  con- 
straed  by  necessary  Implication  to  be  equiv- 
alent to  a  devise  to  A.  and  his  issue,  and, 
If  he  die  without  issue,  to  B.,  so  as  to  bring 
It  within  the  Intent,  if  not  the  letter,  of  the 
statute  de  donls.  Therefore,  to  ascertain 
whether  the  devise  In  the  will  now  under  con- 
sideration is  "executed  in  such  manner,"  or 
■expressed  in  such  terms,  as  that  the  same 
would  have  passed  an  estate  tail  in  real 
property  by  the  statute  de  donis,  we  must 
look  to  the  construction  placed  upon  that 
statute  by  the  English  courts,  especially 
prior  to  the  American  Revolution.  Gray  v. 
■Gray.  20  Ga.  801  (SyL,  point  3),  800.  Such  is 
also  the  presumed  Intent  of  our  legislature 
■as  to  the  construction  of  all  English  statutes 
adopted  in  this  state.  Brown  v.  Burke,  22 


Oa.  074  (SyU  point  9h  680.  And,  independ- 
ently of  these  decisiinia,  when  onr  legidsi- 
ture  used  words  in  the  act  of  1821,  *^ 
would  have  passed  an  estate  tall  in  real 
pnqtoty  by  the  statute  of  Westminster  II.» 
comnumly  called  the  'statute  6s  donis  coodl- 
tlonalibus,' "  they  evidently  had  In  mind  and 
referred  to  the  English  decisions  i^vlonsiy 
rendered  for  centnrlea  upon  the  varloiu  ex- 
pressions held  by  them  to  pass  an  estete 
tall  in  real  property  under  that  stetnte^ 
rather  than  intending  to  ignore  those  deci- 
sions, or.  use  the  wwds  **Teal  proper^'*  in 
a  supererogatray  or  useless  sense,  and  refer 
this  six  century  old  stetuto  to  the  respective 
Judges  of  the  superior  courts,  which  were 
the  highest  courts  then  existing  in  this  state, 
for  their  separate  opIni<Hia  on  It. 

8.  The  vital  question,  ttien,  In  this  cane  Is: 
Does  tbe  devise  ni^er  fbe  first  Item  of  the 
will  create  an  estate  tail  under  the  statute 
de  Oonlm  which  onr  act  of  1821  converted 
into  a  fee-simple  estate  in  favor  of  the  ilrst 
taker?  If  fba  tern  In  case  die  has  no  Is- 
sne"  imports  an  Indefinite  failure  of  iasne, 
the  devise  was  an  estate  tail  by  Implication 
under  the  English  law,  and  the  executory 
devise  was  v<rfd  for  remotmess;  and,  e  con- 
verso,  if  the  term  means  a  definite  fallnre  of 
issue,  the  devise,  as  the  law  stood  prior  to 
1821,  gave  the  first  taker  a  defeasible  or  de- 
.  terminable  fee,  and  the  executory  devise 
was  valid.  In  2  Jann.  Wills  (Randolph  ft 
Tatcotrs  Ed.)  p.  186,  It  is  said:  *1t  has 
been  long  settled,  however,  that  a  devise,  in 
a  will  which  is  regulated  by  the  old  law,  to 
a  person  and  his  heirs,  w  to  a  i»erson  Indefi- 
nitely, with  a  limitation  over  In  case  he  die 
without  Issue,  confers  an  estate  tail,  on  the 
ground,  in  the  former  case,  that  the  testator 
haa  explained  himself  to  have  used  the  word 
'heirs'  in  the  qualified  and  restricted  sous 
of  'heirs  of  the  body,'  and  In  the  latter  case 
on  the  ground  that  he  has.  by  postponing 
the  ulterior  devise  nnUl  the  failure  of  the 
issue  of  the  prior  devisee,  afforded  an  Ir- 
restible  inference  that  he  Intended  that  the 
estate  to  be  taken  by  the  prior  devisee  un- 
der the  Indefinite  devise  should  be  ot  such  a 
measure  and  duration  as  to  fill  up  ttie  chasm 
In  the  disposition,  uid  prevent  tlie  failure  of 
the  ulterior  devise,  which,  as  an  executory 
devise  to  take  effect  on  a  general  failure  of 
Issue,  would,  of  course,  be  void  for  remote- 
ness." Such,  however,  would  not  be  true  if 
the  llmltatitm  over  was  upon  a  definite  fail- 
ure of  Issue,  as  "where  the  devise  over  Is  to 
take  effect  on  the  event  of  the  prior  devisee 
dying  without  issue  living  at  the  death." 
Id.  p.  188.  That  under  the  old  English  law 
(that  is,  prior  to  the  English  Wills  Act  of 
1837)  a  devlae  to  A.,  and.  If  he  die  without 
iBsue,  to  B.,  would  be  an  estate  tall  by  Im- 
plication, as  stated  by  Jarman,  see,  also. 
Smith,  Ex.  Int  I  C04;  Beach,  WillSr  S  195; 
20  Am.  &  Eng.  Enc.  Law,  p.  385.  And  that 
a  devise  to  A.  for  life,  and,  if  he  die  without 
issue,  to  B.,  was  also  an  estate  tall  by  im- 
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pUcBtSoDf  Bee  2  Jarm.  Wills  (Randolph  & 
Taloottfl  Ed.)  pp.  130-188;  Reese,  Bz'n,  p. 
3at,  A  derlae  to  A  and  hla  Iwne,  or  to  A 
MUh  lemalnder  to  hie  Isene.  and*  U  be  die 
wltbont  lasne,  to  S..  mnild  be  an  ez^esa  es- 
tate talL  Smith.  Bx.  Int  H  56&^78;  S 
Jam.  Wills  (1  Randolph  &  Talcott'a  Bd.)  pp^ 
91,  208.  The  only  difference  between  an  ex- 
press estate  tall  and  an  estate  tall  hj  Im- 
plication, both  being  dependent  npon  a  limi- 
tation oyer  upon  an  indefinite  faUnre  of  Is- 
«De*  la  that  In  the  former  there  Is  an  expresa 
-devtoe  to  the  Issue,  and  In  the  latter  such 
-devise  Is  necessarUy  ImjAled  fnnn  the  ulte- 
rior derlse  belnc  postponed  nntll  after  a 
failure  of  Issue  generally  iA  the  first  taker. 
TherefiHv  "iBsne"  will  be  a  word  of  limita- 
tion or  not,  aa  it  may  be  contained  In  a 
phrase  ta  term  which,  onda  the  ttoles  of 
law,  Import  an  Indefinite  failure  of  Issne  or 
a  definite  failure  of  lasn^  respectlTely. 
"  Isaacs'  when  a  word  of  limitation^  means 
lineal  descendants  Indefinitely,  and  hence 
heirs  of  the  body"  U  Am.  &  Bng.  Bnc. 
Law,  p.  868;  S  Jarm.  Wills  (Randolph  & 
Talcotf s  Ed.)  pw  20a  In  England,  before 
the  wlUa  act  of  1BB7,  the  idiraaes,  "If  he  have 
DO  Issn^"  "If  be  die  wlthopt  leaving  Issae," 
■leave  no  Issae^"  "for  want  of  Issue,"  'In 
default  of  issue."  "If  he  die  without  Issue." 
and  other  wwds  of  similar  import,  unexpMn- 
«d  by  the  context,  when  made  the  contin- 
gency in  derises  of  a  limitation  over  of  real 
pn^>er^.  wwe  Inrailably  ctmstrued  to  mean 
an  Indefinite  failure  of  Issue,  and  to  create 
an  estate  taU.  8  Jarm.  Wills  (Randolph  & 
Talcotfs  Ed.)  pp.  206-801;  Beach,  Wills,  ft 
166;  Smith,  Ex.  Int  U  688,  668;  11  Am.  & 
Bng.  Bnc.  Law,  pp.  899,  904,  918.  And 
thua.  It  Is  seen,  the  contention  of  the  defend- 
ant In  error  Is  w^  sustained  by  text  writ- 
ers. 

The  cases  of  author!^  <m  the  question 
now  under  review  are  the  BngUsb  dedalons 
prior  to  May  14,  1776,  In  accordance  with 
our  adopting  act  of  1864,  and  the  decisions 
of  this  court,  and,  we  may  also  add,  the  de- 
cisions of  the  English  courts  since  the  Amer^ 
lean  Rerolutlon  which  are  In  line  with  those 
prior  thereta  These  dedtions,  practically 
in  an  unbroken  line,  (dearly  settle  the  prop- 
osltian  that  the  devise  under  the  first  item 
in  this  will  was  an  estete  tail  by  lm[dlea- 
tlon  In  England,  and  tliat  such  class  of  en- 
tails, as  well  as  estate  tail  express,  were 
legitimately  within  the  statnte  de  donls. 
The  design  of  Oat  statute  was  to  favor  the 
issue  In  the  oitallment  ot  real  property,  and 
hence  the  Bng^sb  conrte  always  maintained 
that  the  only  way  to  carry  out  tbla  design 
fully  was  to  andy  tiie  provlaiona  of  the 
statnte  to  all  devises  of  real  property  where 
the  Imme^te  devise  to  the  Issue^  or  Oie 
UmltaUm  over  upon  taUnre  of  issue  of  the 
first  taker,  unexplained  by  the  context, 
meant  aa  Indefinite  failure  of  issue.  In 
Sonday'a  Case,  0  Coke  (Rev.  Ed.)  227,  9 
Ooke  (Old  Ed.)  127b  (A.  D.  16U).  the  devise 


was  to  At  a  won,  and.  If  he  have  Issue  male 
of  bis  body,  thai  to  such  Issue,  and.  If  he 
have  no  Issue  male  of  his  body,  then  to  B., 
another  son.  Counsel  for  the  first  taker 
contended,  and  it  was  so  resfdved  by  the 
court,  that  the  wwds,  "If  he  hath  no  issue 
male,  *  *  *  Is  as  much  as  to  say  if  [he] 
dies  without  Issue  male,'  wbich  words  are 
sufficient  to  create  an  estate  tall  in  him." 
And  In  Counden  v.  CHerke,  Hob.  28a  (A  D. 
1618),  the  devise  was  to  A.  a  stm,  and,  if 
he  die  without  Issue  of  his  body,  to  B.;  and 
the  court  laid:  *'I  am  of  opinion  that  the  son 
is,  by  the  proviso  of  this  will,  made  tenant 
In  ten  to  him  and  the  beirs  of  his  body;  for 
ttie  implication  (which,  In  a  will,  is  sufficient 
for  that  purpose)  is  plain."  These  two  cas- 
es are  of  special  importance  u  showing  that 
the  words  "if  be  has  no  Issue"  mean  the 
same  as  "If  he  dies  wlUiout  Issue,"  and  that 
these  latter  wwds,  following  a  devise  to  the 
first  taker  Indefinitely  generally,  will 
raise  an  estete  tail  by  Implication  In  blm 
and  the  Issue.  And,  as  will  be  seen  later  <hi 
in  this  opinlmi,  the  case  of  Counden  v. 
Gierke  defining  and  upholding  estates  tail 
by  implication,  has  been  ft^owed  many 
other  decisions.  In  Boden  v.  Watson,  Amb. 
886  (1761);  Id..  478  (1764)rHbere  waa  a  be- 
quest to  A  for  life,  and.  In  case  he  has  no 
heirs,  then  to  B.  Lend  Hardwlcke,  who  de- 
livered the  opinion  in  17M  on  the  appeal  of 
the  case  from  tae  master  of  the  ndls,  held 
that  ttoa  wwds,  "in  case  he  has  no  heirs,** 
meant  an  indefinite  failure  of  Issue;  and, 
as  personalty  was  not  within  the  statute  de 
donls,  the  executory  devise  was  declared 
void  for  remoteness,  and  the  first  taker  waa 
Invested  with  the  absolute  fee  to  the  prop- 
wty.  It  toUows  that  if  Ibis  case  bad  been  a 
devise  of  real  property,  the  words  'in  case 
he  has  no  heirs"  would,  of  course,  have  been 
held  to  mean  an  Indefinite  failure  of  Issu^ 
and  to  give  tbe  first  taker  an  estate  tail 
under  tbe  statute  de  donls.  In  Crooks  v. 
De  Vandes,  B  Ves.  187  (1803),  the  devise, 
under  a  will  made  in  1772,  was  to  A  and 
the  heirs  of  his  body,  and,  If  he  has  no  such 
heirs,  to  B.  Lord  Bldon  maintained  (page  W2) 
that  the  words  "if  he  has  no  such  heirs" 
did  not  point  "to  any  time  1ms  indefinite 
than  a  general  failure  (tf  such  Issue**;  and 
he  said  (page  20^.  "mere  is  no  doubt  where 
these  words  are  applicable  *  *  *  to 
freehold  •  •  •  estates,  they  wlU  give  sa 
estate  tail  in  tbe  freehold."  In  RomlUy  v. 
James,  6  Taunt  263,  274-^6  (ISIS),'  the 
devise,  under  a  will  made  In  1734,  was  to 
A.  and  bis  heirs,  and,  *in  cose  he  die  hav- 
ing no  Issue,"  then  to  B.,  a  nephew  of  the 
testator.  The  cmtentions  were  similar  to 
those  made  in  the  present  case.  The  court 
held  that  the  devise  did  not  create  a  defeasi- 
ble fee  In  A  wIOi  an  executory  devise  over, 
but  did  create  an  estate  tail;  because  the 
words.  "In  case  he  die  having  no  Issue," 
meant  an  Indeflnlte  failure  of  Issue.  01bt», 
a  J..  Bald  (page  276):   "It  Is  urged  that  this 
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devise  does  not  create  an  estate  tall,  bat  a 
defeasible  fee  simple,  with  an  executory 
devise  over;  bnt  we  find  no  aothority  for 
supporting  that  constmctlon."  This  case  Is, 
therefore,  practically  "on  all  fours"  with 
the  one  now  under  consideration.  And  In 
Cole  7.  Goble,  73  E.  C.  L.  445  (186%.  the 
devise  in  a  will  made  In  1826  was  to  A.,  a 
granddaughter,  bat.  In  the  event  of  A.  "dying 
without  having  ai^  lawful  Issue,"  then  to 
other  granddaoghters,  to  be  divided  be- 
tween them  share  and  shore  alike.  The 
court  unanimously  held,  Jervis,  C.  J.,  ren- 
dering the  main  opinion,  that  the  words  "dy- 
ing without  having"  Issue  Imported  an  in- 
definite failure  of  issue,  and  that,  therefore, 
A.,  the  first  taker,  took  an  estate  tail  by  im- 
plication. Oesswell,  J.,  said,  in  referring  to 
these  words  In  wills  devising  real  property, 
that  "no  person  could  have  entertained  a 
doubt  that  the  words  are  sufficient  to  con- 
vey an  estate  talL"  And  William^  J.,  said: 
"This  is,  In  effect,  nothing  more  or  less  than 
a  devise  to  a  person  and  her  issue,  which 
beyond  all  doubt  gives  her  an  estate  tall." 
In  Forth  T.  Chapman.  1  P.  Wms.  667  OTIS), 
Lord  Chancellor  Parker  said  that,  In  a  devise 
of  freehold  to  A.,  and,  if  he  died  leaving  no 
Issue,  then  to  B.,  fals  nephew,  "the  construc- 
tl<m  should  be,  if  A.  died  without  Issue  gea- 
erally.  by  which  there  might  be  at  any  time 
a  failure  of  issue."  This  view  was  unqual- 
ifiedly approved  by  I^ord  Talbot  In  Atkin- 
son V.  Hutchinson,  8  P.  Wms.  268,  and  by 
Lord  Hardwlcke  In  Bouthby  v.  Stonehouse, 
2  Yes.  Sr.  610;  Lord  TUbot  saying  that  a 
devise  to  A.,  and,  If  be  die  without  leaving 
iBsne,  then  to  B..  applied  to  real  estate,  will 
give  A.  an  estate  tall  by  Implication.  While 
these  cases  also  recognize  that  the  words 
"die  leaving  no  Issue,"  as  applied  to  person- 
al property,  mean  a  definite  failure  of  issue, 
the  reasons  for  maintaining  a  different  con- 
struction of  tbem  as  to  personal  property 
are:  First,  because  personalty  is  not  with- 
in the  statute  de  donls,  and  therefore  the 
probable  intent  of  the  testator  can  be  en- 
forced; and.  second,  because,  when  applied 
to  realty,  which  Is  within  the  statute,  the  In- 
tent of  the  testator  Is  to  create  an  estate 
tail,  but,  If  bis  intent  was  othwwlse,  It 
could  nst  be  carried  out  against  the  mles 
of  construction  placed  upon  these  expres- 
sions, In  upholding  the  design  of  the  stat- 
ute, as  to  devises  of  real  property  In  favor 
of  the  issue.  See,  also,  remarks  of  Sir  Wil- 
liam Orant  BL  B.,  In  EltMi  t.  Bason.  19 
Ves.  77.  In  Sparrow  v.  Shaw,  3  Brown, 
Pari.  Ob&  120  a720),  which  Lord  Hardwlcke 
says  in  Boutht^  8t<Hiehouse,  supra,  was 
"the  case  of  great  argument,*'  the  devise 
was  in  trust  for  A.  during  her  natural  life, 
and  If  she  die,  leaving  Issue  of  her  body, 
then  tor  such  Issue;  but  If  she  should  die 
without  Issue  as  aforesaid,  then  to  B.,  a  god- 
son of  the  testator.  A.,  who  claimed  an  es- 
tate  tall.  levied  a  fine,  and  suffered  a  re- 
coveiT  to  tlie  use  of  herself  and  her  heirs. 


She  then  conveyed  to  Sparrow  and  othera 
Upon  her  death  without  Issue,  B.,  the  ulti- 
mate devisee,  with  the  heir  of  the  aarrivlng 
trustee,  leased  the  land  to  Shaw,  who  en- 
tered under  the  lease.  Sparrow  and  otheis 
thereupon  entered  on  the  land,  and  dispos- 
sessed him.  Shaw  sued  them  in  ejectmrat 
at  the  conrt  of  great  sessions,  and  the  court; 
on  December  21,  1721,  decided  in  favor  of 
the  defendants.  Shaw  took  the  case  to  the 
court  of  king's  bemdi,  which  reversed  the 
Judgment  of  Uie  court  b^w  at  Easter  term, 
1728.  See  same  case  under  name  of  Shaw 
T.  Weigh,  2  Strange,  marg.  page  7B6.  Spaiv 
row  and  others  then  brought  th»  case  in 
parliament  to  reverse  this  Judgment  of  re- 
versal. The  contention  in  their  behalf  was 
that  under  the  devise  A.  had  an  estate  tall, 
"for  th4t  in  construction  of  law,  a  devise 
to  one  with  a  limitation  over  to  another  If 
snch  first  person  dies  without  Issue,  creates 
an  estate  tail  In  that  person,  as  well  as  if 
the  devise  had  been  to  him  or  her  and  the 
heirs  of  his  or  her  body."  The  contention 
for  Shaw  was  that  A.  did  not  take  an  es- 
tate tail,  and  that  the  decision  of  the  f»urt 
at  king's  bench  ought  to  stand.  After  hear- 
ing argument  and  receiving  the  report  (tf 
the  lord  chancellor  as  to -the  views  of  the 
Judges  of  the  court  of  king's  bench  and  com- 
mon pleas  and  the  barons  of  the  ffitcheqner, 
the  bouse  of  lords  adjourned  until  April  29, 
1720,  when  the  Judges  were  ordered  to  afr 
tend  to  deliver  their  opinions.  Accordingly, 
on  that  date,  all  the  Jndgra  attended,  and, 
after  they  had  delivered  their  opinions 
seriatim.  It  was  ordered  and  adjudged  by 
the  house  of  lords  "that  the  Judgment  given 
in  the  court  of  king's  bench,  reversing  a 
Judgment  given  in  the  court  of  great  ses- 
sions, •  •  •  should  be  reversed,  and 
that  said  Judgment  of  the  court  of  great  ses- 
sions should  be  afilrmed."  In  Oeering  v. 
Shenton,  1  Gowp.  410.  412  (Feb..  1776),  Lord 
Mansfield  held  that  the  words  "in  case  he 
shall  die  without  leaving  issue."  In  a  limita- 
tion over  of  lands  after  the  death  of  the 
first  taker,  "dearly  shew  It  to  be  an  estate 
tall."  In  Agar  v.  Agar.  12  Bast;  2S3.  2Qfr- 
263  (1810).  the  devise  was  to  A.  and  his 
heirs,  and  to  pay  an  annuity  to  B.,  and.  If 
both  died  without  leaving  child  or  Issue,  to 
C.  The  unanimous  opinion  of  all  the  Jodgea 
was  that  the  w<wdB  '^without  learlng  dtiUd 
or  Issue"  Imported  an  indefinite  fallnre  of 
Issue,  and  created  an  estate  tall  ■occeMiTe- 
ly  In  A.  and  B..  And  Justice  Blanc  said 
Qtage  261):  *^9Kn  Is  no  case  -where  the 
words  'die  without  leaving  Issne,*  elmply. 
have  beoi  adjudged  to  mean  "wtttont  lear- 
Ing  Issue  at  the  time  of  the  death.*"  In 
Dansey  OrlfflUu,  4  Made  &  &  61  <18U). 
the  devise  was  to  D.  B.  Dansey  and  his 
heirs,  but,  It  he  Should  die,  and  leave  no 
Issue,  then  to  testator's  son  B.  The  case 
was  argued  before  Lord  Bllenborongh,  Oi 
and  Justices  Le  Blanc;  Bayl^,  and  Dam- 
pter.  These  four  justices,  OTer  their  signs- 
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Bay:  "We  have  heard  this  case  argued 
insel,  and  have  conBldered  it;  and  we 
'  the  opinion  that  D.  R.  Dansey  toolE 
tate  In  tall  general  In  the  aald  es- 
under  the  said  will."  In  Franklin  t. 
;  Madd.  2&8,  260  asaO),  the  devise  was 
and,  if  he  ahonid  die  without  leaving 
then  to  B.  The  vice  chancellor  stated 
no  authority  would  warrant  him  In 
ulng  the  words  'leaving  Issue'  as 
ag  Isane  living  at  the  death;  that 
ig  isane,'  as  applied  to  real  estate,  im- 
a  general  failure  of  Issue."  He 
ore  sustained  the  contention  that  the 
aker  **took  an  estate  tall  by  force  of 
nltatlon  over  being  on  a  general  fail- 

IsBue."  And  In  Cadogan  v.  EWrart,  7 
&  E.  636,  91  E.  C.  L.  187,  192-20(2 

imder  a  will  where  the  testator  died 
0,  the  devlae  was  to  A.,  her  lielrs  and 
s,  forever;  but.  In  case  she  ahonid 
tbout  leaving  Issue,  then  to  B.  Lord 
in,  C.  J.,  who  delivered  the  opinion 
i  court,  after  reviewing  many  cases, 
hat  A  took  an  estate  tall.  The  only 
ig  break  In  the  line  of  the  English 
as  to  the  effect  of  the  words  "leaving 
ae"  was  in  Porter  v.  Bradley,  S  Term 
t,  146  (1780),  where  the  words  were 
ag  no  issue  behind  him,"  and  Lord 
n  announced  bis  dictum  that  he 
it  the  words  "leaving  no  Issue,"  alone, 

mean  a  definite  failure  of  Issue  even 
ipplled  to  real  estate.  This  dictum  was 
riticised  by  Lord  Bldon  In  Grooke  v. 
ndes^  0  Ves.  203:  "When  I  read  the 
t  Porter  v.  Bradley,  speaking  with  all 
tference  to  the  learned  Judge  who  ex- 
i  that  dictum,  It  appeared  to  me  that 
<t  to  shake  settled  rules  to  their  very 
itlon.  I  had  heard  the  case  of  Forth 
pman  cited  for  years,  and  repeatedly 
:d  Kenyon  himself,  as  not  to  be  shak- 

never  knew  It  shaken."  But  Lord 
a  had,  previously  to  this  criticism,  In 
se  of  Dalntry  v.  Dalntry,  6  Term  R. 
4  (17K(),  decided  contrary  to  his  afore- 
Ictum  In  Porter  v.  Bradley,  and  thus 
Qgllsb  cases  remain  uniform  that  a 
:lon  over  of  real  estate  if  the  first 
should  die  leaving  no  Issue,  or  without 
i  issue,  unexplained,  was  upon  an  In- 
e  failure  of  issue,  which  created  an 
tall. 

ioodrlght  V.  Cornish,  4  Mod.  2S6,  2S8 
and  In  Boehm  v.  Clarke,  0  Ves.  580 
which  are  two  of  many  similar  cas- 
!  words  "for  want  of  Issue"  and  "In 
:  of  Issue,"  unexplained  by  the  con- 
re  respectively  held  to  mean  a  failure 
le  generally.  And  Lord  Hardwlcke  so 
"default  of  issue"  In  Southby  t. 
ouae.  2  Ves.  Sr.  616.  In  Walter  v. 
1  Comyn,  372  (1723),  the  devise  was 
'  A,  a  son,  should  die  without  issue, 
ud  not  otherwise,  after  A's  death,  the 
should  go  to  B.,  another  son;  which 
art  held  to  be  an  estate  tail  by  impli- 


cation hi  A  In  Brlce  v.  Smith,  WlUes,  1 
(1737),  It  Is  said  (page  8):  "It  cannot  be 
doubted  now,  after  so  many  solemn  resolu- 
tions, but  that.  If  a  man  devises  an  estate 
to  A.  and  his  heirs,  and  afterwards  in  his 
will  give  his  estate  to  another  In  case  A. 
dies  without  Issue,  the  subsequent  words  re- 
duce A.'s  estate  only  to  an  estate  tall,  and 
restrain  the  general  word  'heirs'  to  signify 
only  'heirs  of  the  body.'  Bo,  likewise,  If  a 
man  devise  an  estate  to  A,  or  to  A  for  life, 
without  saying  more,  and  afterwards  In  the 
same  will  devise  the  estate  to  another  In 
case  A  dies  without  Issue,  these  subsequent 
words  will  enlarge  A.'s  estate  by  impllca- 
tloDt  and  give  blm  an  estate  tall."  In 
Beauclerk  v.  Dormer,  2  Atk.  808  (1742),  the 
devise  was:   "I  make  A.   my  sole  heir, 

*  *  *  and,  If  she  dies  without  Issue,  then 
to  go  to"  B.  This  Lord  Hardwlcke  held  to 
create  an  estate  tall  by  implication  In  a. 
He  said  (page  314):  'According  to  the  opin- 
f<»i  of  Lord  Hale  In  King  t.  Melling,  1  Vent. 
228  (decided  In  1672).  'a  devise  to  a  man,  and. 
If  he  dies  without  Issue,  etc.  Is  always  con- 
strued to  make  an  estate  tail;  •  •  •  for 
the  law  will  carry  over  the  word  "Issue" 
not  only  to  his  Immediate  issue,  but  to  all 
that  shall  descend  from  him.  *  •  •  Tbe 
word  "issue"  is  nomen  collectlvum.  ami 
takes  in  the  whole  generation  ex  vl  termini, 

*  *  *  [and]  in  all  acts  of  parliament  "ex- 
itus"  is  as  comprehensive  as  heirs  of  tbe 
body.* "  Lord  Hale  also  stated.  In  his  opin- 
ion  In  the  above-named  case,  that  "In  Westni. 
II.  de  donls  'Issue'  Is  made  a  term  of  eqnlv- 
aleuce  to  'heirs  of  the  body.' "  And  in  Cad- 
ogan V.  Ewart,  hereinbefore  dted  as  to  the 
force  and  effect  of  the  words  "die  without 
leaving  Issue,"  Lord  Deuman  said:  "When 
an  executory  devise  is  limited  to  take  effect 
after  an  indefinite  failure  of  Issue,  the  limita- 
tion over  Is  void.  Under  the  rule,  If  the  linj- 
itatlon  be  to  take  effect  after  a  dyiug  vritli- 
out  heirs,  or  without  Issue  generally,  that  ia 
considered  to  be  an  Indefinite  failure  of  is- 
sue, and  therefore  void."  He  further  said 
(page  201):  "We  may  here  observe  that  this 
may  perhaps  be  tbe  last  time  of  the  question 
aa  to  the  effect  of  dying  without  Issue  being 
agitated;  for.  by  the  act  of  7  Wm.  IV.  and  i 
Vict  c.  26,  $  29,  which  takes  effect  at  tiie 
beginning  of  this  year  (1838),  all  these  ex- 
pressions of  "die  without  Issue.*  or  'die  vrltb- 
out  leaving  Issue,'  or  any  other  words  whicli 
may  import  a  failure  of  Issue,  shall  be  con- 
strued to  mean  a  want  or  failure  of  issue  in 
the  lifetime  of  the  party;  and  therefore  the 
57  cases  alluded  to  by  Lord  Ellenborougb  in 
Ellis  V.  BlliB.  8  East,  386,  as  having  been 
mentioned  by  Lord  Thurlow  in  Blgge  v. 
Bensley,  1  Brown,  a  C  100.  as  having  oc- 
curred on  this  head,  as  well  as  several  others 
aluce  that  time,  may  be  considered  as  out 
of  our  reports,  except  as  to  wills  made  before 
the  present  year."  This  observation  of  Lord 
Deuman  will  also  directly  apply  to  our  act 
of  February  17,  1854,  which  la  on  a  line 
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with  the  aboTe-mentkmed  Engllah  will  act 
of  1837,  and  Benre  the  double  pu^Kwe  of 
Bbowlng  that  In  Sngland,  befoce  tbe  wUls 
act,  which  took  effect  on  January  1.  1838^ 
a  devise  ilfce  the  one  In  tb»  will  now  under 
review  would  ba^e  been  held  an  estate  tall 
by  tmidicatlon,  because  the  real  pnq^rty  de- 
vised was  limited  over  upon  an  ludeflnlte 
failure  of  Issue,  and  It  would,  therefore,  have 
been  so  held  In  this  state  before  our  act  of 
IS&k  for  the  same  reason,  which  would  give 
the  absolute  fee  to  the  first  taker  under  our 
act  of  1821;  and  also  that  the  same  devise 
In  England,  under  a  will  executed  after  the 
BngUah  wills  act  of  1837  took  effect,  and  lu 
Gteorgla,  under  a  will  executed  after  our  act 
of  18B4.  would  pass  a  different  estate  to  the 
first  taker,  because  the  old  law  of  entails 
could  not  then  apply. 

Any  Bugllsh  dedsiona  since  May  14,  1776, 
decided  ccmtrary  to  the  mngii^h  decIslcHiB 
prior  to  that  time,  are  not  cases  of  authority 
In  this  state.  Carter  t.  Jordan,  16  Ga.  87. 
like  the  decisions  of  courts  in  other  states 
In  this  country,  th^  are  merely  cases  of 
opinion.  Thornton  v.  Lane,  11  Ga.  600.  The 
only  other  cases  we  shall  refer  to  npm  this 
question  will  be  those  decided  by  this  court 
upon  wills  subject  to  be  construed  by  the 
law  existing  btfore  our  act  of  1854.  In  Rob- 
inson r.  McDonald,  2  Ga.  116  (Syl.,  point  8), 
120-128.  the  bequest  vraa  to  A.,  his  heirs 
and  assigns,  forever;  but.  If  be  should  die 
without  a  lawful  heir  of  his  body,  the  prop- 
erty bequeathed  was  to  be  equally  divided 
amoug  three  other  sons  of  the  testator.  The 
court  held.  Judge  Warner  deUverlng  the  opin- 
ion, that  the  words  "die  without  a  lawful 
heir  of  his  body"  meant  an  indefinite  failure 
of  Issue,  which  made  the  ulterior  bequest 
a  perpetul^,  and,  in  any  event,  created  an 
estate  tall,  whldi  our  act  of  ISZL  cmverted 
luto  a  fee-simple  estate  in  favor  of  the  first 
taker.  In  Carlton  v.  Price,  10  Ga.  405,  498, 
Judge  Warner,  who  rendered  the  opinion  of 
the  court,  said:  **Wbai  the  Intention  at  tes- 
tators and  the  laws  of  the  land  are  In  con- 
flict, the  tatter  must  prevail  The  rule  of 
law  la  that  wbenevor  the  testator  limits  tils 
property  to  take  effect  after  the  death  of  the 
first  taker  without  heirs  or  without  issue, 
subject  to  no  other  restriction,  the  limitation 
is  void,  as  twlng  too  r«note.  Such  a  disposi- 
tion of  property  Is  ctmsidered  as  a  limitation 
over  upon  an  Indefinite  failure  of  issue,  and 
Is.  therefore,  an  estate  tail,  wtilch  is  prohibit- 
ed by  our  law."  In  Cook  t.  Walker,  IB 
Ga.  4U5,  Judge  I'Umpkin,  who  delivered  the 
opinion  of  the  court  said:  "Had  the  property 
been  given  to  Hiss  Walker  for  life  only,  with 
remainder  to  the  heirs  of  her  l)ody,  and,  In 
default  of  such  heirs,  to  the  present  com- 
plainants, this  being  an  estate  tall,  no  one 
would  doubt  bnt  that  the  fee  would  vest 
In  Miss  Walker,  notwithstanding  she  took 
a  life  estate  only  by  the  terms  of  the  In- 
strument: and  this,  too,  simply  tiecause  the 
Intention  must  yield  to  the  unbending  rules 


of  the  law,  technical  though  they  may  be." 
In  HoUlfleld  v.  Stell.  17  Ga.  280,  the  bequest 
was  to  A.,  and.  In  case  she  "should  die  wltb- 
out  an  heir  of  her  body,"  then  to  be  equally 
divided  among  her  Ixrothers  and  alstet.  This 
was  an  estate  tall  by  Implication  under  the 
English  rules  of  Interpretation  as  to  devises 
of  real  pn^ieny;  and  this  court  held.  Judge 
Lumpkin  rendering  the  opinion,  that,  the  t>e- 
quest  having  clearly  created  an  estate  tatt 
In  the  first  taker,  audi  estate  was  enlarged 
into  a  fee  simple  Ig^  our  act  of  1821.  In 
Gray  v.  Gray.  20  Ga.  801,  the  bequest  was 
to  A.  and  B.,  and  should  Uiey,  "or  either 
of  tbem,  die  without  an  heir  Iwgotten  aS 
their  bodies  ttien  their  parts  ac  part  to  he 
equally  divided"  among  C,  the  testator's 
named  aona,  and  the  survivor.  Ttie  majority 
of  the  court  held  ttiat  the  bequest  created  an 
estate  taH  by  ImpUcatloi  In  A.  and  B.;  that 
sucta  estates  taU  were  within  the  statute  de 
donls;  and  thai;  therefore,  the  first  taker 
took  the  absolute  fee  under  our  act  of  1821. 
In  Hose  v.  King,  24  Ga.  424,  the  bequest 
waa  to  A.,  a  daughta,  and  the  lawful  heirs 
of  her  body  forever.  If  she  should  die  with- 
out leaving  a  lawful  heir  of  her  twdy.  then 
the  pn^rty  to  revert  to  the  testator's  es- 
tate, and  tw  divided  among  tils  other  helra 
Judge  Lumpkin,  who  delivered  the  opinion 
of  the  court,  said:  "According  to  the  con- 
struction put  upon  the  statute  de  donls  by 
ttie  English  courte  as  to  real  estate,  the  limi- 
tation over  in  this  will  Is  too  remote  and  void; 
and  that  under  the  act  of  1821,  as  expound- 
ed 1^  a  majority- of  tlils  court  (myself  dis* 
sentlnsd  hi  Gray  v.  Gt^.  20  Ga.  804^  A., 
the  daughter  of  the  testator,  took  an  abso- 
lute fee."  In  Oaxton  v.  Weeks.  21  Ga.  2^ 
the  I>equest  vnu:  "In  case  of  no  heir,  I 
wish  A.,  as  executrix,  to  give  the  property 
to  B.,  CL,  and  D.  equally,  when  A.,  my  ex- 
ecutrix, thinks  prudent"  Judge  Lumpkin, 
who  rendered  the  opinion  ct  tlie  court,  hdd 
^age  268}  that  the  words  *in  case  of  no  heir" 
did  not  create  an  estate  tail.— First  t>ecause 
no  estate  In  freehold  preceded  the  words; 
and,  secondly,  because  the  l>eque8t  was  to  be 
divided  within  the  lifetime  of  the  named  ex- 
ecutrix, which  made  the  words  mean  a  defi- 
nite failure  of  Issue.  It  la  therefore  clearly 
inferable  from  these  two  reasons  that  If  the 
bequest  tiad  been  to  "At,  and,  in  case  of  no 
heir,  to  B.,"  the  court  would  have  held  that 
the  bequest  created  an  estate  tall  t>eyond  all 
doubt  and  that  would  have  made  a  parallel 
case  with  the  one  now  under  consideration. 
In  Brown  v.  WeaTa*,  28  Ga.  877,  the  tiequeBt 
was  to  A.  and  B.  and  their  children  (they 
then  having  no  children),  and,  if  they  shall  die 
without  issue,  then  over.  The  couit  held, 
Judge  Stephens  delivering  the  opinion,  ttiat  as 
the  bequest  would  create  an  estate  tall  In  real 
property.  A.  and  B.,  under  our  act  ot  1821, 
took  the  absolute  fee.  In  Poumetl  v.  Harris, 
29  Ga.  736,  the  bequest  vras  to  A.  f of  life,  and 
at  her  decease  to  the  nelra  of  her  twdy  lawtuHy 
begotten;  but,  It  ^  aboald  die  withont  Issue. 
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tbai  orer.  The  "Will  was  made  In  Vltsinla* 
where  In  1776^  the  leglalaAuie  had  passed  an 
act  like  our  aA  of  1821,  enlarglDg  estates 
tall  Into  fee-slmite  estates.  It  was  held, 
Judge  Ijyon  delivering  the  opinion,  that  A. 
took  an  estate  tall,  -vMch  tbe  Virginia  act 
of  1776  converted  Into  a  fee-simple  estate. 
In  Walls  T.  Garrison,  83  Oa.  841,  the  deTise 
was  an  estate  tall  by  Implication  under  tbe 
English  law.  Judge  Jenkins,  who  delivered 
tlie  opinion  of  the  court,  said:  **The  dis- 
positive words  in  the  wIU  •  •  •  are,  *I 
give  and  bequeath  to  my  beloved  wife,  Mary 
Bird,  the  whole  of  the  balance  of  my  estate; 
•  •  •  and  should  my  wife,  Mary,  die  with- 
out a  natural  heir  of  her  body*  It  Is  my  will 
and  desire  that  the  whole  of  my  estate  go  to 
my  brother,  William  B.  Bird.'  Upon  the 
death  of  Maxy  Bird,  leaving  no  lineal  de- 
scendants surviving,  Is  this  limitation  over 
good?  This  Is  not  an  open  question  in  Geoiv 
gla.  In  Hollifleld  r.  Stell,  17  Oa.  280.  Ohll- 
dera  V.  Chllders,  21  Ga.  877,  and  Brown  v. 
Weaver,  28  Oa.  878.  It  Is  held  that  these 
and  other  equivalent  words  create  an  wtate 
tall  under  the  statute  de  donls  condltlonallbus, 
and  therefore,  under  our  act  of  1821  (Cobb, 
Dig.  p.  169),  vest  In  the  first  taker  an  ab- 
solute unconditional  estate,  unless  there  be 
superadded  words  excluding  the  idea  of  an 
Indefinite  failure  of  issue.  Are  there  such 
-words  In  the  clause  under  consideration;  It 
is  contended  that  the  limitation  over  to  a 
person  In  being  has  that  effect  But  on  that 
point  It  is  expressly  ruled  otherwise  in  Hol- 
lifleld V.  Stell,  supra,  wherein  several  author- 
ities sustaining  the  ruling  are  cited."  In 
Stnmg  V.  Middleton,  61  Ga.  462,  the  devise 
was  to  A.  and  his  heirs  forever,  and.  If  he 
"should  die  without  a  lawful  begotten  heir 
of  his  body,"  then  to  B.  Judge  Trlppe,  de- 
livering the  opinion  of  tbe  court  held  that 
A.  took  tbe  absolute  fee,  as  the  limitation 
over  was  void  for  remoteness.  After  citing 
HoUlfleld  V.  Stell.  Gray  v.  Gray,  Chllders 
V.  Chllders,  Hose  v.  King,  Brown  v.  Weaver, 
and  Walls  v.  Garrison,  supra,  he  said:  "Tbe 
question  Is  not  an  open  one.  •  •  •  What- 
ever difficulties  may  have  been  created  by  the 
two  cases  referred  to  in  30  Ga.,  there  have 
been  several  later  ones  which  fully  recognize 
the  former  rulings."  And  In  Lofton  v.  Mur- 
chlson,  80  Ga.  291,  7  S.  IS.  322,  Chief  Justice 
Bleckley,  delivering  the  opinion  of  the  court 
on  a  vrlll  probated  in  1817,  said:  "The  law 
of  Qeorgia  inhibits  entails,  and  by  the  act  of 
1821  •  *  •  enforces  tbe  inhibition  by  en- 
larging them  Into  estates  In  fee  simple." 

A  fee  conditional,  at  common  law,  whereby 
an  estate  was  given  simply  to  A.  and  his  is- 
sue, or  to  A.  and  the  heirs  of  his  body,  in 
exclusion  of  collateral  heirs,  and  A  took  tbe 
fee  as  soon  as  any  Issue  was  bom,  or  It  re- 
verted to  the  donor's  estate  If  no  Issue  was 
bom  (2  BL  Oomm.  110).  was  the  origin  of 
the  statute  de  donls  allowing  the  entailment 
of  real  property  In  favor  of  the  issue.  2  BL 
comm.  112;  2  Minor.  Inst  (?d  Ed.)  marg. 


pages  78.  79;  Tied.  Beal  Prop.  U  45.  46. 
After  the  statute  de  donls,  such  fees  condi- 
tional as  appUed  to  real  property  were  also 
Invariably  declared  to  be  estates  tail  In  Eng- 
land (2  BL  Oomm.  112;  8  Jarm.  Wills  [Ran- 
dolph &  Talcott'B  Ed.]  pp.  88.  »4,  203);  and  in 
Georgia,  as  applied  to  both  real  and  personal 
property,  they  have  always  been  held  to  be 
estates  tall,  and  vest  the  absolute  estate  in 
the  first  taker,  under  our  act  of  1821,  unaf- 
fected by  the  act  of  1854.  or  any  subsequent 
law.  Kemp  v.  Daniel.  8  Ga.  387  (top);  Smith 
V.  Dunwoody.  19  Ga,  287,  258,  259;  Chllders 
V.  Chllders.  21  Ga.  878;  CarroU  v.  CarroU,  25 
Ga.  260.  262;  Andrews  v.  Bonner,  20  Ga.  620; 
Caraway  v.  Smith,  28  Oa.  541;  WhaUey  v. 
Barker,  70  Ga.  700,  4  S.  E.  387;  Craig  v.  Am- 
brose. 80  Oa.  134,  4  S.  B.  1;  ^wing  v.  Shrop- 
shire, SO  Ga.  874,  7  S.  EL  661:  Grlflln  v.  Stew- 
art 101  Oa.  730,  28  B.  E.  29;  Qv.  Code,  t 
8085.  An  executory  devise  which  was  lim- 
ited upon  a  definite  failure  of  issue,  as  then 
understood,  was  valid  at  the  time  the  will  In 
this  case  took  effect  Mayer  r.  Wiltberger. 
Ga.  Dec.  20,  26.  pt  2;  Carlton  v.  Price,  10 
Ga.  498;  Groce  v.  Bittenberry.  14  Oa.  232; 
Burton  v.  Black.  30  Ga.  638;  HIU  v.  Alford, 
46  Ga.  260,  251.  But  at  that  time  an  execu- 
tory devise  which  was  limited  upon  an  in- 
definite failure  of  Issue,  as  then  defined,  was 
void  for  remoteness.  Mayer  v.  Wiltberger, 
supra;  Robinson  v,  McDonald,  2  Ga.  11& 
(SyL,  point  3);  Carlton  v.  Price,  supra;  and 
the  cases  hereinbefore  cited  on  the  question 
of  estates  talL  See,  also,  Smith  Ex.  Int 
709,  714;  1  Jarm.  Wills  (Randolph  &  Talcotfs 
Ed.)  p.  619,  and  notes  "p"  and  15,  where 
many  cases  are  collected.  Accordingly,  no 
apposite  class  of  a  determinable  or  defeasible 
fee  (called  by  some  Judges  a  "base"  or  "qual- 
ified" fee),  with  a  valid  executory  devise 
over,  at  the  time  the  wIU  now  being  con- 
strued took  effect.  Is  one  made  to  A.,  and. 
upon  his  dying  without  child  or  children,  or 
dying  without  Issue  living  at  the  time  of  his 
death,  or  other  words  Importing  a  definite 
failure  of  Issue,  then  to  B.,  whereby  the  ab-* 
splute  fee  became  vested  In  A's  estate  upon 
his  leaving  Issue  at  his  death,  or  passed  to 
the  executory  devisees  If  he  died  without 
leaving  such  Issue.  It  seems  like  grasping 
at  a  shadow  for  persons  to  claim  real  prop- 
erty In  this  state  as  executory  devisees  under 
a  devise  governed  by  the  law  existing  before 
our  act  of  1864,  and  which  devise  created  an 
estate  tail  by  Implication  In  England,  on  the 
grounds  either  that  such  estates  tail  were  not 
Included  in  tbe  statute  de  donls,  or  that  the 
laws  of  Qeorgia  at  that  time  construed  such 
estates  to  pass  an  estate  for  life  to  tlw  ih-at 
taker,  with  remainder  to  Ills  issue,  if  any, 
and.  if  none,  over  to  the  executory  devisees. 
If  estates  tail  by  Implication  were  not  in- 
cluded In  the  statute  de  donls,  the  limitations 
over  In  such  estates  were  always  made  upon 
an  indefinite  failure  of  Issue,  which  of  Itself, 
as  above  shown,  defeats  the  claim  of  the 
executory  devisees  on  the  ground  that  sncb 
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dcTlse  to  them  was  rold  for  remoteness.  And 
It  follows  that  under  the  law  existing  before 
our  act  of  sncb  a  result  of  cnttluff  up  an 
estate  tail  by  Implication  in  the  manner 
above  stated  was  absolutely  Impossible. 
That  act,  which  is  on  a  line  with  the  English 
wills  act  of  18S7,  enacts  that  "dying  without 
heirs,"  "dying  without  issue,"  and  other  ex- 
pressions which  had  theretofore  meant  an 
indeanlte  failure  of  issue  shall  thereafter 
mean  a  definite  failure  of  issue,  but  is  silent 
Bs  to  the  nature  of  the  estate  taken  by  the 
Qrst  tRkev  and  the  Issue.  There  Is  a  dictum 
in  one  case  (Tucker  v.  Adams.  14  Ga.  583) 
that  the  act  implies  that  the  first  taker  is 
to  b&vB  a  life  estate,  with  remainder  to  the 
Issue,  and,  if  none,  then  to  the  executory  dev- 
isees; and  that  tills  was  a  declaratory  act. 
But  In  Ewing  r.  Shropshire,  80  Ga.  381,  7  S.  E. 
654,  Chief  Justice  Bleckley,  who  delivered  the 
very  able  opinion  of  the  court  in  that  case, 
after  reviewing  the  laws  applicable  to  this  sub- 
ject, thus  speaks  about  the  codification  of  the 
taw  of  estates  tail  by  implication  in  our  Code: 
"This  carving  up  of  any  and  all  estates  tail 
by  implication  Into  a  particular  estate  and  a 
remainder  Is  wholly  new. '  His  position  Is 
undoubtedly  correct;  and  that  the  act  of 
1854  ia  not  a  declaratory  statute  of  any  for- 
mer law,  and  that  it  converted  into  a  de- 
feasible fee  what  before  the  act  was  an  es- 
tate tail  by  implication,  see,  also,  WorrlU  v. 
Wright.  26  Ga.  657.  669.  Therefore,  the 
words  in  this  will,  "in  case  she  has  no  Issue." 
unexplained  by  the  context  (the  will  having 
been  made  In  1849,  and  the  testator  having 
died  in  1850).  must  faU  within  the  definition 
of  an  indefinite  failure  of  issue.  "Issue,"  In 
this  term,  can  Include  an  unborn  grandchild, 
or  great-grandchild,  and  so  on  in  Infinitum 
In  the  line  of  the  first  taker's  issue,  whi<di 
clearly  creates  an  estate  tall  under  the  stat- 
ute de  donls,  as  ruled  by  all  English  decisions, 
and  therefore  gives  the  first  taker  the  abso- 
lute fee  under  our  act  of  1821.  To  restrict 
the  meaning  of  this  term  to  a  definite  failure 
of  issue,  In  order  to  make  the  executory  de- 
vise valid,  it  would  be  necessary  to  add 
words  to  It  so  as  to  make  the  term  read,  "In 
case  she  has  no  issue  living  at  the  time  of  her 
death."  This,  of  course,  we  have  no  legal 
ris^t  or  power  to  do,  as  we  must  construe 
the  words  as  we  find  them  in  the  will,  ac- 
cording to  the  rules  of  Interpretation  adopted 
by  the  English  courts  for  centuries,  and  ad- 
hered to  by  many  decisions  of  this  court  To 
disregard  these  rules  of  interpretation  at  this 
late  day  "would  not  only  frustrate  the  great 
landmarks  of  property,  but  would  Introduce  a 
latitude  of  constmction  boundless  in  its 
range,  and  pernicious  in  Its  consequences." 

The  cases  cited  In  the  brief  of  the  learned 
counsel  for  the  plaintiffs  in  error  are  dis- 
tinguishable from  the  case  at  bar.  We  need 
only  refer  to  those  cited  ^m  the  Reports 
of  this  court  to  show  that  they  do  not  con- 
flict with  the  views  we  maintain  in  this  case. 
In  Sbaman  t.  Jackson,  80  Oa.  2M,  and  Her- 


ring V.  Rogers,  Id.  615.  there  are  no  limita- 
tions over  to  executory  devisees,  and  the  de- 
vises are  to  A.  for  life,  and  at  bis  death  to 
be  equally  divided  between  the  heirs  of  hit 
body;  which  is  the  same,  as  held  in  those 
cases,  as  giving  a  remainder  to  the  heirs  of 
A.'s  body  living  at  his  death.  The  case  of 
Wetter  v.  Cotton  Press  Co.,  75  Ga.  540,  which 
counsel  for  plaintiff  in  error  contend  should 
have  been  held  to  be  a  defeasible  fee  in  Mra 
Wetter,  could  only  be  so  construed  because 
the  limitations  over  were  upon  a  definite 
fallare  of  Issue,  the  devise  expressly  stating, 
if  she  should  "die  without  issue  as  afore- 
said (that  is,  vrithout  leaving  Issue  or  lineal 
heirs),  then  living."  And  the  reasons  which 
Impelled  the  court  in  that  case  to  hold  that 
Mrs.  Wetter  took  a  life  estate  are  wholly  In- 
applicable to  the  case  now  under  considera- 
tion. The  case  of  Matthews  v.  Hudson,  81 
Ga.  120,  7  8.  E.  286,  was  not  only  based  on  a 
will  probated  In  1854,  but  the  property  was 
limited  over  upon  the  first  taker  dying  with- 
out child  or  children,  which  would  haVe  been 
a  definite  failure  of  Issue  as  well  before  as 
after  the  act  of  1854.  The  cases  of  Gibson 
V.  Hardaway,  68  Oa.  870,  Daniel  t.  Daniel, 
102  Oa.  181,  28  3.  B.  167,  and  Ohewnlng  v. 
Shumate,  106  Oa.  761,  32  a  B.  544,  whether 
rightly  or  wrongly  decided,  have  no  applica- 
tion to  the  present  case,  because  they  are 
based  on  wills  made  not  only  after  the  act 
of  1854,  but  even  since  the  Code.  The  cases 
of  Oroce  v.  RIttenberry.  14  Ga.  233;  Sheftall 
V.  Roberts,  30  Ga.  463;  Forman  r.  Troup.  Id. 
406;  Burton  v.  Black,  Id.  688;  Tennell  v. 
Ford.  Id.  707;  and  HIU  t.  Alford,  46  Oa. 
260,— which  are  based  npoa  wills  made  be- 
fore the  act  of  1SS4;  and  the  case  of  Greer 
V.  Pate.  85  Oa.  552,  11  S.  E.  868,  which  was 
upon  a  deed.— all  declared  defeasible  fees  in 
the  first  takers  only  because  the  executory 
devises  were  limited  in  each  case  upon  a 
definite  failure  of  issue,  as  is  clearly  shown 
in  some  of  these  cases  by  the  terms  them- 
selves without  the  aid  of  superadded  words, 
and  in  others  by  the  use  of  such  words, 
though  the  court  seems  to  have  somewhat 
stretched  the  superadded  words  in  Forman  v. 
Troup  to  reach  the  conclusion  of  a  definite 
failure  of  issue  in  that  case.  In  Sheftall  v. 
Roberts,  which  is  a  case  especially  relied  on, 
the  words  "leaving  no  issue"  were  explained 
to  clearly  mean  grandchildren  of  the  testator 
by  the  superadded  words,  "they  [the  Issue] 
shall  not  inherit  their  father's  or  mother's 
portion  of  my  estate  before  they  attain  the 
Age  of  eighteen  years."  In  Tennell  v.  Ford, 
the  devise  was  to  A.  and  B.,  and,  If  B.  should 
die  before  arriving  at  age.  or  without  Issue, 
his  share  to  go  to  the  survivor.  The  court 
held  that  "or"  should  be  construed  **and," 
so  as  to  mean  If  B.  should  die  without  Issue 
before  arriving  at  age,  which  wotiid  be  a 
definite  failure  of  issue.  This  ruling  was 
correct,  and  in  no  vrlse  affects  the  conten- 
tion of  the  defendant  In  error.  See  Smith, 
Bx.  Int  H  28S»  286^  where  the  reuon  for  tbe 
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rale  Is  explicitly  stated  with  ample  citation 
of  autbority.  And  in  Bnrton  t.  Black,  Judge 
Stephens  said  (page  640)  that  a  derlse  to  A. 
/or  life,  and,  if  he  die  without  Issne,  to  B., 
would  create  an  estate  tall  by  ImpUcatfon. 
The  other  cases  arising  on  wills  made  be- 
fore the  act  of  18M,  which  are  more  apparent- 
ly allied  to  the  present  case,  are  Harris  t. 
Smith,  16  6a.  545,  and  Oriswold  T.  Greer, 
18  Ga.  645.  In  the  former  the  devise  was 
to  A.  for  life,  with  remainder  to  B.,  provided, 
nevertheless,  if  B.  should  die,  leaving  no 
lawful  heirs,  then,  In  that  case,  to  be  equally 
divided,  share  and  share  alike,  between  the 
lawful  children  of  C  Judge  Stames  first  an- 
nounced three  reas<Hi8  to  support  his  con- 
tention that  the  words  "die  leaving  no  law- 
ful heirs,"  in  a  devise  of  real  property, 
meant  a  definite  failure  of  issue:  (1)  "That 
there  Is  nothing  In  the  statute  [de  donls] 
which  sanctions  the  Idea  that  when  one  was 
said  to  die  without  issue  or  heirs  reference 
was  had  to  a  failure  of  issue  at  any  remote 
time  after  his  death."  Page  562.  To  which 
we  answer  that  the  statute,  as  quoted  In 
part  by  him,  says:  "If  issue  fall  (in  that 
there  Is  no  issue  at  all),  or  if  any  Issue  be 
and  fail  by  death,  or  heir  of  the  body  of  such 
Issue  falling,"  that  the  statute  has  always 
been  construed  in  England  to  an  effect  just 
the  reverse  of  his  opinion;  and  that  In  1 
Wasbb.  Real  Prop.  (5th  Ed.)  p.  104,  estates 
tall,  the  source  of  which  is  the  statute  de 
donis,  are  d^aed  to  be  "estates  of  Inherit- 
ance, which,  instead  of  descending  to  heirs 
generally,  go  to  the  heirs  of  the  donee's 
body,  wblefa  means  his  lawful  issue,  his 
children,  and  through  them  his  grandchil- 
dren. In  a  regular  order  and  course  of  de- 
scent" (2)  That  while  the  words  "having 
no  issue,"  "dying  without  leaving  issue," 
and  "die  leaving  no  lawful  heirs"  were  uni- 
formly construed  In  England  to  mean  an 
Indefinite  failure  of  issue  when  applied  to 
real  property,  yet  the  last  two  expressions 
were  construed  by  the  English  courts  to 
mean  a  definite  failure  of  Issue  when  applied 
to  bequests  of  personal  property,  which  lat- 
ter construction  should  be  adopted  In  this 
state  as  the  proper  one  In  cases  of  both  per- 
sonalty and  realty:  and  that  it  Is  not  pos- 
sible "that  this  double  meaning  •  •  • 
can  belong  to  the  same  terms  of  the  same 
law,"— the  statute  de  donls.  To  this  we  an- 
swer that  the  English  courts,  when  constru- 
ing these  words  as  to  personalty,  did  not 
have  before  them  the  statute  de  donls  and 
the  question  of  an  estate  .tall,  because  per- 
sonalty was  not  within  the  statute,  and  could 
not  be  entailed,  and  hence  there  was  noth- 
ing In  the  way  of  enforcing  the  probable 
Intent  of  the  testator  In  such  cases;  that 
when  they  construed  these  words  as  to 
realty,  the  statute  de  donls  and  the  question 
of  an  estate  tall  were  before  them,  the  stat- 
ute having  reference  to  the  entailment  of 
real  property,  and  In  such  cases  they  held 
Uiftt  the  probable  Intent  of  the  testator  was 
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to  entail  the  property,  and,  if  not  that  the 
latter  Intent  could  not  contravene  the  de- 
sign of  that  statute,  and  the  Invariable  con- 
struction of  these  expressions  when  applied 
to  devises  of  real  property;  and  that  our  act 
of  1S21  says  that  whenever  expressions  Iq 
gifts,  grants,  bequests^  devises,  and  convey- 
ances made  In  this  state  "would  have  passed 
an  estate  tall  In  real  property  by  the  stat- 
ute de  donis,  they  are  to  be  held  and  con- 
strued to.  vest  In  the  person  or  perscms  to 
whom  the  same  may  be  made  or  executed 
(the  first  taker)  an  absolute,  unconditional 
fee-simple  estate."  (3)  That  the  reason  for 
the  statute  de  donls  was  to  give  the  "heir 
at  law"  the  property,  and  hence,  as  primo- 
geniture had  been  abolished  In  this  state, 
the  reason  for  the  conventional  rule  of  con- 
structitm  of  the  statute  de  donls  had  been 
repealed.  To  which  we  answer  that  this 
reason  imputes  to  the  legislature  of  this 
state  the  performance  of  a  us^ess  task  In 
passing  the  act  of  1821,  and  that  the  statute 
de  donls  itself  shows,  and  It  is  declared  In 
numerous  English  decisions,  that  Its  design 
was  in  favor  of  the  issue,  which  means  all 
the  issue,  male  and  female,  unless  the  de- 
vise was  specially  to  male  Issue  or  specially 
to  female  Issue;  and  hence  xwimogenlture, 
which  was  a  canon  In  the  law  of  descent  of 
real  property,  clearly  had  nothing  to  do  with 
this  question.  Moreover,  Judge  Starnes 
seems  to  have  doubted  bis  own  premises, 
because,  after  saying,  "should  we  be  wrong 
In  all  that  we  have  said,"  he  finally  seized 
upon  the  words  "then  in  that  case"  as  super- 
added words  qualifying  the  words  "die  leav- 
ing no  lawful  heirs,"  constrned  the  word 
"then"  to  be  an  adverb-  of  time  relating  to 
the  death  of  the  first  taker,  so  as  to  make 
"lawful  heirs"  mean  "children,"  and  was 
thus  enabled  to  decide  that  the  first  taker 
In  that  case  took  a  defeasible  fee,  subject 
to  be  defeated  in  favor  of  the  executory  de- 
vises, should  he  die  without  then  leaving 
children.  The  word  "then"  In  the  case  of 
Harris  v.  Smith  Is  referred  to  in  Sanford  v. 
Sanford,  58  Ga.  260,  as  an  adverb  of  time. 
It  is  unnecessary,  however,  for  us  to  decide 
whether  this  construction  of  the  words  "then 
In  that  case"  Is  correct  as  no  such  super- 
added words  appear  In  the  devise  in  the  cose 
now  under  consideration,  though  cases  can 
be  cited  to  show  that  the  very  same  words 
have  been  differently  constraed.  The  terms 
of  the  will  construefl  In  Grlawold  v.  Greer 
were:  "i  •  •  •  bequeath  and  devise  to 
my  said  wife,  for  and  during  her  natural 
life,  the  whole  of  the  residue  of  my  estate, 
both  real  and  personal  •  «  • 
the  death  of  my  said  wife  It  Is  my  will  that 
the  wh<^e  of  the  above-mentioned  residue  of 
my  estate  result  to  and  vest  absolutely  In 
fee  simple  in  my  daughter  B.,  If  then  living, 
and  her  issue,  if  any;  but  If  my  said  daugh- 
ter should  at  that  time  be  dead,  without  Is- 
sue, or  afterwards  die,  leaving  no  Issue, 
then,  and  In  either  ot  said  erenta,  It  li  my 
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desire  and  will  thlit  tbe  raid  residue  of  my 
estate  be  eqniUlr  divided  among  the  lawfal 
cbtldren  of  C,  D..  and  E.  Here  "Issue" 
In  the  preceding  terms,  "and  her  Issue.  If 
any."  and  "dead  without  Issue,"  hATlns  ref- 
rence  to  Issue  thA  dangbter  linng  at  tbe 
death  of  the  testator's  wife,  maBlfestly  mean 
a  definite  failure  of  Issue,  tIz.  chlldrMi  of 
the  daughter;  and  therefore  It  might, 
though  we  do  not  say  It  would  necessarily, 
In  this  particular  case  make  "iss^e"  In  the 
subsequent  term  "tearing  no  Issae"  also 
mean  children  of  B..  the  daughter.  3  Jarm. 
Wills  (Rimdolph  &  Talcott'a  Ed.)  p.  236s  and 
note  **p."  Adopting  this  rlew,  the  derlae 
may  be  paraphrased  thus:  To  A.  for  life, 
and  after  her  death  absolutely  and  In  fee 
simple  to  B.  and  her  Issue  (children).  If  any; 
but.  If  B.  be  dead  at  that  time,  without  Is- 
sue (children),  or  dies  afterwards,  tearing 
no  Issue  (children),  then,  and  In  either  of 
these  events,  to  the  children  of  C.,  D.,  and  B. 
And  this  Is  the  way  the  devise  In  this  same 
will  Is  read  in  Payne  v.  Rosser,  S3  Ga.  662. 
MqreovOr,  tbe  additional  words  "then,  and 
ta  either  of  these  events,"  are  not  In  the 
present  case.  And  what  we  have  said  above 
Jn  answer  to  the  three  reasons  advanced  by 
.Judge  Starnea  In  the  case  of  Harris  v.  Smith 
will  also  apply  as  answers  to  the  same  rea- 
sons set  forth  by  him  In  his  opinion  under 
the  second  headnote  of  the  case  of  Grlswold 
V.  Greer.  It  follows,  therefore,  as  the  law 
of  the  present  case  is  clearly  on  tbe  side  of 
the  defendant  in  error,  that  the  Judgneirt 
of  the  court  below  should  be  affirmed.  All 
the  JnsUcss  concnrring.  except  FISH,  J„  ab- 
sent on  account  of  slcknesa 


PAGE  V.  CmZENS'  BANKING  CO.  et  al. 
(Supreme  Court  of  Georgia.    Jane  6,  IflOO.) 

lUUCIOUS  PROSBCUTION  —  UAJUUTT  OF 
PARTNERSHIP  —  CONSPIRACY  —  PLEADING — 
EVIDENCB— ABANDONMENT  OP  PROSBCUTION 
-JU  FRJSONHBNT— OBMU  HRBRS. 

1.  A  partDei-ship  is  liable  as  siirh  in  sn  action 
for  Diaficious  proHecution,  wheu  the  same  was 
instituted  In  furtherance  of  the  partnership's 
Interests,  and  by  direct  authority  of  Its  mem- 
bers. 

2.  A  partnership,  the  Individual  members 

thereof,  and  a  person  not  a  mem1>er  may  be 

Joined  aa  defendauts  in  an  action  for  a  ma- 
IcioDS  prosevutioD,  If  it  was  iDKtituted  as  the 
/eaalt  of  a  confederation  and  cMiqiitacy  among 
them  to  begin  and  carry  it  on. 

8.  The  petition  in  such  an  action  may  ap- 
propriately set  forth  facta  showing  that  the  in- 
■titution  ot  the  prosecution  was  in  furtherance 
of  the  partnership's  interests,  and  aetting  forth 
the  transactions  out  of  which  the  proaecution 
arose. 

4.  It  ta  "carrying  on**  a  prosecution  to  canse 
a  warrant  to  be  issued,  having  the  defendant 
therein  arrested  and  his  goods  seized,  having 
him  brought  before  a  committlnz  magistrate, 

Epocuring  continuance  of  the  preliminary  hear- 
ig.  and  requiring  him  to  give  bond  for  his  ap- 
pearance before   the  committing  magistrate, 
notwithstanding  the  prosecution  was  finally 
abandoned  in  the  committing  court. 
8.  Abandoning  th»  proseostlon  beCen  tfaa 


committing  ma^strale.  and  proeoring  Um  to 
grant  an  ordei  dianissiiic  tbs  warrant  and  dls- 

chargiug  the  accused,  on  the  ground  that  the 
prosecutor  bad  no  evidence  whatever  to  offer 
against  him,  amonnta  to  a  tMmination  of  tbe 
prosecntioBk  when  ao  tastlwr  actton  thoew  is 
taken. 

6.  A  partnership  may  be  sued  as  sncb  In  an 
action  for  a  maliooos  arrest,  when  the  process 
under  which  the  arrest  was  made  was  sued 
out  in  tbe  interest  ot  the  partnership,  and  un- 
der tbe  direction  of  the  persraa  compoaing  tLe 
aame. 

7.  An  imprmeDment  reenlting  from  air  amst 
under  a  valid  warrant  will  not  gIvB  a  tigfat  «f 

action  for  false  imprisonment. 

8.  In  dealing  with  demurrers  or  other  objec- 
tSons  to  pleadings,  tbe  judge  sboold  first  dis- 
pose of  demurrers  to  petitions;  and  where,  as 
a  result,  a  petition  is  diamissedf  it  Is  ooC  prop- 
er practice  at  the  same  term  of  tbe  court  to 
deal  with  demurrers  to  an  answer  to  such  pe- 
tition. 

9.  The  counta  In  tbe  petition  for  malicteas 
prosecution  and  maliclooa  anvst  set  faxpi 
causes  of  action,  and  were  not  subject  to  tlie 
demorrers  Bled  thereto.  The  count  for  falsf 
imprisoDmest  did  not  set  forth  a  cause  of  ac- 
tion. Direction  is  tevaa  that  tiie  case  be  rein- 
stated as  to  the  two  conota  first  mentioned- 

(SyUabus  by  the  0>urt) 

Error  from  superior  comt,  Dodge  eomly; 
O.  O.  Smith,  Judge. 

Action  by  J.  IX  Pige  agslnst  the  CItlneos* 
Banking  Company  anA  otbera.  3^>4snKBt  fbr 
defendants,  and  plaintiff  Mngs  error.  Be- 
versed. 

De  Lacy  &  Bishop,  tat  plaintiff  In  emix. 
Boberts  &  MUner  and  W.  If.  dements,  for 

defendants  In  error. 


COBB,  J.  Pa«e  bcought  snlt  against  Aah- 
buEO,  Peacock,  Edwarda,  Lietch,  WiUiama. 
Rogers,  and  the  Citizens*  Bajiking  Company 
of  Kaatmau,  which  was  alleged  to  be  a  part- 
nership  composed  o£  the,  flva  persona  first 
above  named.  The  petlUen  contained  three 
counts,— one  for  malicious  prosecution,  one  for 
malldoua  arrest,  and  one  for  false  imprlson- 
meuL  The  facts  alleged  In  each  ot  tbe  counts 
were.  In  substance,  aa.  foUows:  Sogers  was 
the  sherUf  of  the  county,  and  as  such  bad  lev- 
ied a  mortgage  uecutioa  In  favw  of  the  Cltt 
zens'  Banking  Company,  against  petitionee, 
upon  a  certain  stock  of  goods  whieh  was  in 
tbe  possession  of  the  sheriff  under  the  levy  at 
the  former  place  of  business  ot  petitioner. 
Lietcb  and  Rogers  united  in  making  an  affida- 
vit that  "thirty-one  suits  of  men's  clothing 
have  recently  been  taken  from  the  storehouse 
lately  occupied  by  J.  IX.  Page*  and  held  In  the 
custody  of  J.  C.  Rogei-a,  sberltf  of  Dodge  coun- 
ty. Georgia,  under  levy  of  a  mortgage  fl.  fa., 
and  now  occupied  "by  W.  H.  Clements,  and  the 
same  has  been  taken  by  criminal  means  and 
carried  away»  and  that  they  b^levcb  and  have 
probable  cause  to  believe,  that  the  said  prop- 
erty is  now  concealed  In  the  dwelling  and 
premises  occupied  by  J.  Dt  Page,  located  on 
College  street.  In  the  town  ot  Eastman."  On 
tbls  affidavit  a  warrant  was  lasued,  directing 
that  tbe  house  and  premises  of  Page  be 
■earcbed.  and,  It  tb»  pnpertr  deecclbed  In 
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the  affldBTit  be  fonnd  tlinQlii,  be  be  azrested. 
and,  togetbw  with  tbe  i>n9ert7  eo  foond, 
broni^t  before  eome  jodldal  oSicer,  to  be 
dealt  wltb  u  the  law  dlncti.  It  wu  dUk 
tiDcti7  allied  Id  tbe  petition  tbat  wben  Lletcb 
and  Rogers  made  this  aflUavtt  tbej  wen  actr 
Ing  for  tbemselTea.  at  well  as  for  tbe  Oltl- 
■ena'  Banking  Gompanr.  and  wltb  tbe  ap- 
proval  and  by  the  direction  of  each  member 
9t  tbat  partnership.  The  warrant  Issued  on 
this  affidavit  was  placed  in  tbe  hands  of  tbe 
town  marabal  and  county  bailiff,  and  the 
bouae  and  premlaeo  of  petitioner  were  thor- 
oaghl7  aearcbed.  Nona  ot  tbe  property  de- 
scribed In  the  affidavit  was  found  therein, 
but  tbe  ofllcer  seized  three  pieces  of  dress 
flannel  and  two  suits  of  chUdroi't  dotbes, 
and  arrested  petitioner.  Subsequent  to  the 
arrest  the  bailiff,  with  other  pereous,  return- 
ed and  made  another  search  of  tbe  premises, 
but  found  none  of  the  property  described  In 
tbe  affidaTlt  PetltloQM:  was  taku  before  a 
justice  of  tbe  peace,  wben  Lietch,  Edwards, 
V>d  WlUIams,  acting  for  them«elTes  and  for 
tbe  other  members  (tf  the  flrm«  appeared  to 
prosecute  plaintiff,  with  an  attorney  who  was 
employed  by  tbe  Gitbens'  BanfclDg  Company, 
M  a  partnership,  and  each  wid  all  of  the 
memboB  of  tbe  same.  In  pursuance  of  tbat 
employment  such  attorney  ^  represent  tbe 
prosecution  against  plaintiff  from  its  biceptlon 
to  its  termination.  Petitioner  asked  that  he 
be  released  from  custody  on  the  ground  tbat 
the  affldaTit  upon  which  the  warrant  was  Is- 
sued was  defectlTS  and  void,  and  failed  to 
charge  any  offense  against  him,  and  that  f<»r 
tbat  reason  bis  arrest  and  detention  were  un- 
lawfuL  Lletcb,  Xdwards,  snd  Williams  ob- 
ojected  to  tbe  release  of  petltitmer,  and  the 
magistrate  refused  to  order  bis  discharge.  He 
then  ashed  for  an  hnnaedltte  Investigation  or 
preliminary  trial,  but  tbe  parties  just  referred 
to  objected  to  this,  and  upon  their  appllcattoo 
the  bearing  was  coatlnued  to  tbe  next  day. 
To  avoid  being  placed  la  iail.  petitioner  offei^ 
ed  to  give  a  bond  for  bis  sppearance;  but 
the  magisteate  held  tiutt  a  btaid  must  be 
f^iren  to  appear  and  answer  tbr  the  offenae 
of  larceny,  and  petitioner  gave  the  bond  to 
appear  for  a  preliminary  bearing  on  tbe  nert 
jday  for  the  offense  of  larceny.  At  the  time 
fixed  for  the  prelimloflry  trial,  Rogers,  U^cb, 
Edwards,  and  WlUlBms,  acting  for  them- 
aelves  and  with  tbe  approval  of  Ashbum  and 
.Peacock,  tbe  other  members  of  the  partner- 
ship, again  appeared  with  their  attorney  be- 
fore tbe  magistrate  for  tbe  purpose  of  prose- 
cuting petitioner;  aud  on  tb^r  motion  the 
case  was  again  continued  until  tbe  following 
day,  over  the  objection  of  petitioner,  who 
was  present  and  demanding  a  hearing.  At 
the  time  fixed  In  this  last  order  of  postpone- 
ment, petitioner  appeared  wltb  his  coonsri 
before  tbe  magistrate,  and  thereupon  the 
prosecution,  by  their  attorney,  asked  leave  of 
the  court  to  withdraw  the  warrant,  and  to 
restore  to  petitioner  tbe  articles  which  bad 
been  selaed  fay  the  oOlcv  who  searched  bis 


honse;  the  attwn^  represenUng  tbe  prose- 
entlon  stating  that  It  was  impossible  to'  make 
out  a  case.  An  order  was  then  granted  dis- 
diarglng  petitioner  from  custody,  snd  restor- 
ing to  bbn  tlie  artiides  which  had  beea 
seized.  It  was  distinctly  alleged  tbat  while 
Bogera  and  Lletcb,  tbe  persons  upon  whose 
affidavit  the  warrant  was  Issued,  were  tba 
nominal  prosecutors  ot  petitioner,  Asbbnti^ 
Bdwards,  WlUlams.  and  Peacock,  and  1b» 
CltisttkS'  Banking  Company,  aa  a  partnerships 
were  all  Jointly  and  severally  the  prosecutors 
In  the  ease.  Petitioner  alleges  that  he  was 
Innocent  of  any  offense,  and  tbat  he  did  not 
take  and  carry  away  any  of  tbe  article* 
named  in  tbe  affldavltt  nw  were  any  of  tbena 
eoooealed  la  bis  dwelling  w  about  his  prem- 
ises, and  that  tte  prosecutors  bad  no  pnOmbto 
cause  whatever  to  bdleve  tbat  the  same  wera 
so  concealed;  tbat  the  artldea  seized  by  tbe 
officer  constituted  no  part  of  tbe  propoty 
mentioned  In  tbe  affidavit,  but  were  the  iHrop- 
erty  of  petitioner  and  his  wife  and  G2illdren« 
and  bad  never  bean  In  the  possession  or  cus- 
tody of  Rogers.  Petltlonei  waa  in  actual 
custody  of  tbe  arresting  cheers  for  sevwal 
hours,  and  waa  In  thetr  constructive  custody 
for  43  hours,  before  be  was  released.  It  It 
alleged  tbat  the  prosecution  was  malldoos^ 
Instituted  and  carried  on  without  proliaUa 
cause;  the  prosecutors  having  no  ground 
whatever  for  tbe  proceedhic,  other  than  tbelc 
desire  to  Injure  petltkmer.  As  matter  af  ag- 
gravation and  as  evidence  of  malice,  it  Is  at 
leged  that  the  def^idants  circulated  dlqiap- 
aging  and  damaging  reporte  ^Kvut  petltloiier. 
charging  tbat  large  quantities  of  goods  wtalm 
from  the  custody  of  tbe  sheriff  bad  bean 
found  by  the  officers  la  tbe  bouse  of  petlUoa* 
er,  that  be  had  a  secret  key  to  the  stwe  Id 
which  sucb  goods  were  located,  and  that  be 
had  taken  sucb  goods.  To  this  petition  tbe 
defendants  filed  demnrrers,  both  general  and 
speciaL  Tbe  court  sustained  tbe  demurrer* 
and  dismissed  the  petltlim,  and  this  ruling 
is  assigned  as  error.  Tbe  plaintiff,  durlng- 
the  progress  of  the  hearing  of  tbe  demurrers^ 
tiered  an  amendment  to  his  petition,  which, 
merely  set  forth  with  greater  particularity 
than  the  original  petition  tbe  facts  showing 
the  connection  of  tbe  Citiaens'  Banking  Com- 
pany with  the  mortgage  execution  which  bad 
been  levied  upon  tbe  prop«ty  of  petitloneTt 
and  prayed  that,  If  It  should  be  held  tbat  the 
suit  could  not  be  malntslned  against  the  Otl- 
sens'  Banking  Company  as  a  partnership,  tbe 
case  might  be  held  In  court  as  a  suit  against 
Rogen  and  the  Individual  members  of  that 
partnership.  The  court  refused  to  allow  this 
amendment,  and  this  mtlng  Is  also  assigned 
as  error. 

1.  Xa  a  partnership  ever  liable  as  audi  In 
an  action  for  a  malicious  prosecution?  It 
so,  under  what  circumstances  can  such  an  ac- 
tion be  maintained?  One  partner  may  be 
rendered  liable  for  the  acts  of  bis  co-fMrtner. 
Whether  or  not  he  Is  ao  liable  Is  to  be  de- 
termined by  tbe  mvUcatlon  of  the  rules- 
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governing  the  relation  of  principal  and  agent; 
and  generally  the  partnership  Is  liable  for 
the  act  of  one  of  the  partners,  if  It  would 
iiave  been  liable  bad  the  same  act  been  com- 
mitted by  an  agent  Intrusted  by  the  firm  with 
the  management  of  Its  buslneas,  17  Am.  & 
Eng.  Enc.  Law  (Ist  Ed.)  1066.  If  a  tort  be 
committed  by  one  partner  while  engaged  In 
a  transaction  within  the  scope  of  the  partner- 
ship business,  and  such  tort  be  committed  In 
furtherance  of  the  Interests  of  the  partner- 
eblp  it  will  be  liable.  But  It  will  not  be  liable 
tor  a  tort  committed  by  one  partner  In  a  tran- 
saction outside  of  the  partnership  business, 
where  he  acts  from  his  own  private  malice  or 
ni  will  unless  the  act  which  constituted  the 
tort  was  authorized  by  the  memberB  of  the 
partnership,  or  subsequently  ratified  by  them; 
the  act  Itself  having  been  done  In  their  behalf 
■and  Interest  Mechem.  Partn.  {{  204,  205;  T. 
Pars.  Partn.  (4th  Ed.)  {fi  100.  102,  105;  1 
Sates,  Partn.  i  461;  1  Llndl.  Partn.  fif  148, 
150;  1  Jag.  Torts.  8  Barb.  Partn.  (2d  Ed.) 
p.  350.  c.  2,  f  IS.  The  antborltlee  Just  cited 
-establish  simply  that  as  a  partnership  Is  an 
aggregation  of  Individuals,  where  each  one  Is 
the  authorized  agent  of  the  others  to  perform 
-any  act  within  the  scope  of  the  partnership 
enterprise.  If  one  of  them,  in  the  prosecution 
of  the  buslne^  of  the  partnership,  be  guilty 
■of  a  willful  wrong  towards  another,  the  other 
partners  will  t>e  liable,  and  that,  if  one  part- 
ner Is  guilty  of  an  act  outside  of  the  partner- 
ship business  which  causes  any  Injury,  the 
■other  partners  will  not  be  liable  unless  It  ap- 
ipear  that  such  act  was  expressly  authorized  by 
them,  or,  after  the  same  had  been  performed 
In  their  behalf  and  interest,  they  had  either 
eipresaly  ratified  the  same,  or  knowingly  re- 
ceived the  fruits  of  the  wrongful  act  Ap- 
plying these  principles  to  the  present  case, 
the  petition  set  forth  a  cause  of  action  as 
against  the  individuals  who  compose  the  part- 
nership known  as  the  Citizens'  Banking  Com- 
pany, and  the  plaintiff  has  a  right  to  main- 
tain the  action,  so  tar  as  the  count  for  ma- 
licious prosecution  is  concerned,  against  the 
Individuals  composing  that  partnership.  But 
the  suit  is  not  only  against  the  individuals, 
bnt  It  Is  against  the  partnership  Itsdf.  and 
a  Judgment  Is  sought  against  the  partnership 
Itself,  as  well  as  against  the  Individual  mem- 
bers who  compose  it  It  is  well  settled  that 
a  corporation  la  liable  for  torts  committed 
by  its  agents,  such  as  assault  and  battery, 
libel,  malicious  prosecution,  and  the  like. 
Behre  v.  Register  Co.,  100  Ga.  218,  27  S.  SL 
S86;  1  Lawson,  Rights,  Rem.  &  Piac.  I  867; 
Newell,  Mai.  Pros.  |  102;  Railway  Co.  v. 
Christian,  97  Oa.  B6,  25  S.  B.  411;  Banking 
Ga  T.  Richmond,  96  Ga.  4W.  26  S.  E.  565. 

Whether  a  partnerablp  can  be  aned  as  such, 
and  held  liable  for  a  tort  in  tiie  commission  of 
which  all  of  the  members  united  for  the  pur- 
pose of  furthering  the  interests  of  the  part- 
DershiiK  or  whether  In  such  a  case  the  indl- 
rlduals  only  are  liable  to  be  aned,  ^tber  Joint- 
ly or  sererally,  !■  s  question  which  la  for  the 


first  time  presented  to  this  court  for  dedslon. 
dan  a  partnership  Itself  be  regarded  as  being 
so  separate  and  distinct  from  the  Individual 
members  of  the  same  that  It  may  be  treated 
as  the  wrongdoer,  and  a  Judgmmt  rendered 
against  it  which  wo<ald  bind  partnership  as- 
sets in  the  same  manner  that  a  Judgment  ren- 
dered against  it  on  a  contract  would  bind  such 
assets?  A  corporation  Is  a  person,  and  there- 
fore It  Is  clear  that  the  decisions  uniformly 
holding  that  it  may  be  rendered  liable  for  a 
tort  committed  by  its  agent  are  undoubtedly 
sound.  "Though  a  firm  or  partnership  Is  not 
a  person.  It  is  a  legal  entity,  and  for  some 
purposes  is  recognized  as  a  quasi  person,  hav- 
ing powers  and  functions  exercisable  by  one 
of  the  partners  severally,  or  all  of  them  Joint- 
ly." Drucker  v.  Wellhouse,  82  Ga.  129,  8 
S.  E.  40.  2  L.  R.  A.  328.  In  the  ophiion  h) 
the  case  Just  cited,  Mr.  Chief  Justice  Bleck- 
ley says:  "A  firm  adds  nothing  to  popula- 
tion, and  in  this  respect  is  unlike  a  corpora- 
tion, which  augments  population  in  the  legal, 
though  not  In  the  natural,  world.  Still  the 
law  does  take  note,  on  a  wide  scale,  of  part- 
nership as  a  legal  entity,  and  regards  It  as  a 
unit  both  of  rights  and  obligations.  Judg- 
ment may  be  entered  and  execution  issue  for 
or  against  It  Oode,  fS  1899,  3576  <GIt.  Code, 
n  2688.  5346).  Attachment  may  issue 
against  It  as  nonresident  (Chambers  v.  Sloan, 
19  Ga.  84;  De  I^n  v.  Heller,  77  Ga.  740),  or  as 
absconding  (Hlnes  v.  Kimball.  47  Ga.  58Tt. 
It  may  be  served  with  process.  Peel  v.  Bry- 
8on,  72  Ga.  332.  It  may  be  taxed.  Mayor 
V.  Hlnes,  63  Ga.  61&  And  see  many  provl- 
alons  in  the  session  laws  Imposing  taxes.  It 
may  be  insolvent  Code,  |  1918  (Civ.  Code, 
f  2660);  Bennett  v.  Woolfolk,  15  Ga.  213; 
Daniel  v.  Townsend.  21  Ga.  156;  Pullen  v. 
Whitfield,  65  Ga.  174;  Anderson  v.  Pollard,  62 
Ga.  51.  It  may  assign  its  property  to  pay 
its  creditors,  but  whether  by  general  law  a 
single  partner  can  make  for  It  a  general  as- 
signment seems  open  to  question.  Burrill, 
Asslgnm.  f  67  et  seq.;  Story.  Partn.  Sf  101. 
810;  T.  Pars.  Partn.  (8d  Ed.)  ppw  166, 166.  40a 
As  to  restrictions  on  limited  partnerships  In 
the  matter  of  assignments,  see  Code,  f|  1939^ 
1940  (Olv.  Code,  |{  2681,  268^.  AcconUng 
to  T.  Parsons  (Partn.  [8d  Ed.]  p.  449),  there  Is 
a  'general  tendency  of  the  law  at  this  day 
to  complete  its  recognition  of  a  partnership 
aa  a  body  of  Itself,  with  Its  own  means  ap- 
pointed to  its  own  debts.*  In  view  of  this 
tendency,  which  is  everywhere  traceable, 
and  no  less  In  our  own  local  system  than  else- 
where, we  may  safely  hold  that  though  a 
firm  or  partnership  Is  impersonal  or  non- 
personal,  it  is,  for  some  purposes,  In  contem- 
platicoi  of  law,  a  quasi  person,  having  powers 
and  functions  ex^-dsable  by  one  of  the  part- 
ners separately,  or  all  of  them  Jointly.  That 
It  may  be  a  debtor  or  a  creditor,  within  the 
meaning  of  modem  statutory  enactments,  we 
have  no  question."  In  that  case  It  wu  held 
that  an  inscdvoit  flrm  might  main  an  asrign- 
meut  as  an  InaolTent  debtor,  tlwntfli  tbe  part* 
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QUelTes,  as  Individuals,  might  be  sol- 
ee.  also.  Green  t.  WlUlDgbam.  100 
28  S.  B.  42. 

lartnenblp  may  be  consfdered  aa  an 
10  as  to  be  subjected  to  a  salt  aa 
the  cases  referred  to  la  the  dedsloa 
bleb  the  abore  quotation  la  made, 
Dt  see  why,  upon  principle,  a  partner- 
;bt  not  be  treated  as  an  entity,  and 
s  such  by  one  who  had  been  the  sub- 
.  wrong  committed  by  the  concurrent 
r  all  the  members  of  the  partnership 
rosecatlon  of  a  transaction  Instituted 
rled  on  for  the  purpose  of  punishing 
>  was  charged  iirtth  despoiling  the 
hip  of  Its  property,  as  well  as  for 
ose  of  recovering  property  which  was 
fy  the  partnership.  Such  Is  the  ease 
r  that  count  In  the  petition  which 
images  for  tte  malicious  prosecution 
t  Is  distinctly  alleged  was  lastltut- 
carried  on  by  the  direct  authority  of 
d  every  meniber  of  the  partnership 
oth  In  their  Indlvldnal  capacities  and 
bers  of  the  firm.  It  has  been  held 
one  partner  maliciously  prosecutes 
1  for  stealing  partnership  property, 
L  Is  not  answerable,  unless  all  the 
I  are  In  fact  privy  to  the  malicious 
ion.  Arbuckle  v,  Taylor,  8  Dow,  160, 
Newell.  3IaI.  Pros.  S  103.  It  would 
follow  from  this  ruling  that.  If  all 
members  nnlted  In  lnatltntli«  and 
on  the  iKtwecutlon,  the  firm  would 
erable,  and  such  are  the  allegatlcms 
present  case.  In  nearly  all  of  the 
bere  It  Is  sought  to  bold  the  partner- 
t>le  for  a  tort,  upon  examination  of 
s  It  wUl  be  found  that  the  suit  was 
nst  the  partnership  as  such,  but  was 
one  or  more  members  thereof,  sued 
7  ae  Jointly,  as  the  case  may  be. 
rant  r.  Bogers,  87  IlL  60S;  Bosen- 
.  Barker  (111.)  8  N.  E.  98;  FarreU 
[lander  (Sup.)  18  N.  T.  Snpp.  215; 
Thomasson,  4  BIss.  99,  Fed.  Oas.  No. 
In  some  of  the  cases  Just  cited  It 
ed  that  under  the  facts  of  the  case 
tnersblp  was  liable,  and  In  others 
was  not  Attention  Is  called  to  them 
;mrpose,  as  above  Indicated,  of  show- 
t  they  are  not  authority  either  way 
[ffoposltlon  as  to  whether  a  partner- 
a  be  sued  as  such  for  a  tort  In 
icher  V.  Riddle,  84  lU.  517.  It  was 
Partners  are  liable  In  solldo  for  the 
one.  If  committed  by  him  as  a  part- 
tie  course  of  the  business  of  the  part- 
"  A  ruling  In  almost  Identical  lan- 
vas  made  in  Mcllroy  t.  Adams,  32 
5.  Upon  examination  of  these  cases 
e  found  that  the  suit  In  each  instance 
Llnst  the  IndlTldnals,  and  not  against 
tnersblp.  In  Re  Ketchum  (D.  C.)  1 
i,  it  was  held  that  a  firm  waa  liable 
If  its  members  converted  to  the  use 
rm  the  property  of  another,  and  tiiat 
Immaterial  whether  the  other  mem- 


bers of  the  firm  were  ignorant  of  the  wrong, 
or  Innocent  of  any  wrongful  intent.  There 
was  In  that  case,  however,  no  niUng  as  to 
how  a  suit  for  such  wrongful  conversion 
should  be  brought,— whether  against  the  part- 
nership as  such,  or  against  the  Individuals- 
composing  the  same.  The  only  cases  ta 
which  our  attention  has  been  called  In  which 
the  partnership  as  8uch  was  sued  for  a  tort 
are  the  cases  of  MariE  v.  Hastings  (Ala.)  13^ 
South.  2&7,  and  Kirk  v.  Garrett,  84  Md.  383, 
35  Atl.  1069.  In  the  former  it  was  held. 
"A  partner  Is  not  liable  for  a  malidous  prose- 
cution Instituted  by  his  co-partner  on  a  charge- 
of  larceny  of  partnership  property,  unless  be 
advises  m  directs  it  or  participates  therein, 
and  then  only  in  his  individual  capacity.*' 
In  the  latter  case  ft  was  held  that  under  the 
facts  of  that  case  the  firm  was  not  Ualder 
but  the  Judge  who  wrote  the  opinion  recog- 
nized that  there  were  cases  in  whldi  It  might 
be  held  liable  for  the  torts  of  Its  members. 
See  page  410,  84  Md.,  and  page  1098,  35  Att 
While  the  prosecution  of  a  person  for  a  crim- 
inal offense  might  not  be  within  the  scope 
of  a  mercantile  partnerahli*,  even  thongh> 
such  offense  consisted  of  a  larceny  of  the 
partnership  property,  as  was  beld  In  the 
Alabama  Case,  supra,  still  It  would  seem  that 
any  proceeding  authorised  by  law  for  tb» 
purpose  of  reclaiming  property  ot  the  part-  ■ 
nershlp  which  had  been  stolen  would  be  with- 
in the  scope  of  the  partnership  business,  and 
each  partnw  would  be  anthorlzed  to  use  sncb 
remedies  as  the  law  gave  for  that  purpose; 
and  if  these  remedies  were  pursued  malicious- 
ly and  without  probable  cause,  and  a  prose- 
cution for  a  public  offense  resulted  there- 
from, the  partnership  as  such  would  be  liable 
in  an  action  of  malicious  prosecution.  But, 
be  this  as  it  may,  it  Is  not  necessary  for  us 
to  decide  this  question  In  the  present  case; 
for  the  allegations  of  the  petition  are  clear 
and  distinct  that  every  act  that  waa  done  by 
the  partner  who  sued  out  the  search  warrant 
was  authorized  and  directed  by  each  and  every 
other  member  of  the  firm,  acting  In  behalf  of 
the  partnership.  Treating  the  partnership  as- 
a  legal  entity  and  as  a  quasi  person,  as  wfr 
are  not  only  authorized,  but  bound,  to  do,, 
following  the  decision  ta  Drucker  t.  Well- 
house,  supra,  we  have  no  hesitancy  in  holding 
that  under  the  allegations  of  the  petition  an: 
action  for  malldous  prosecution  was  main- 
tainable against  the  Citizens'  Banking  Ouin- 
pany  as  a  partnership,  and  that  the  plalntiCr 
is  entitled,  under  his  allegations,  to  recover 
a  Judgment  which  will  bind  partnership  as- 
sets. 

While  the  dedsliHi  In  the  case  of  Ozbom< 
T.  Wootwortfa,  106  Ga.  408,  32  S.  B.  681.  i» 
apparently  In  conflict  with  what  Is  now  ruled, 
ui>on  a  close  examination  of  that  case  it  will 
be  found  that  It  was,  upm  its  tacts,  cor^ 
rectly  decided;  and,  when  It  Is  thus  confined. 
It  Is  not  on^  not  In  confilct  with  the  presmt 
ruling,  but  It  Is,  rather,  in  line  therewith. 
In  that  case  it  was  sought  to  hold  a  partner- 
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•hip  liable  for  slandoroiu  words  uttered  by 
ODe  of  the  partners,  upon  two  grounds:  First, 
because  the  words  were  uttered  In  a  trans- 
action within  the  scope  of  the  partnership 
tiuslDess;  and,  second,  that  the  other  partner, 
after  tt\e  slanderous  words  were  uttered,  bad 
ratified  tbe  same.  It  was  properly  held  that 
the  partnership  was  not  liable  upon  either 
ground.  If  a  corporation  Is  not  liable  for  a 
slander  uttered  by  Its  agent,  although  in  a 
transaction  within  the  scope  of  his  agency, 
unless  the  corporation  directed  the  speaking 
of  the  very  words  complained  of,  aa  was  held 
In  Behre  T.  Register  Co.,  100  Ga.  213.  27  S. 
B.  966,  it  would  seem,  upon  principle,  that  a 
partnership  would  not  be  liable  tor  a  slander 
uttered  by  one  of  Its  agents,  eren  though 
that  agent  be  a  member  of  the  Arm,  unless 
all  the  partners  directed  tbe  speaking  of  tbe 
very  words  complained  of.  The  action  was 
therefore  not  maintainable  upon  the  first 
ground.  While  one  may  render  himself  liable 
by  ratifying  the  tort  of  anotber,  such  liability 
arises  only  where  the  original  act  was  done 
In  the  Interest,  and  Intended  to  further  some 
purpose,  of  the  person  who  ratifies  the  act  of 
the  wrongdoer,  as  In  a  case  where  property 
of  which  the  ratlfler  is  tbe  owner  la  seized, 
and  thus  passes  Into  the  possession  of  the 
real  owner,  or  where  one.  In  behalf  of  an- 
other, without  authority  seizes  property  whldi 
tbe  other  has  no  Interest  In,  and  the  person 
in  whose  Interest  the  seizure  was  made  re- 
ceive tbe  property  thus  seized.  See  Co(dey, 
Torts  (2d  Ed.)  p.  146.  It  Is  hard  to  conceive 
how  this  principle  can  apply  to  a  gander. 
Uttering  without  authority  a  slander  In  the 
interest  of  anotber,  and  approving  or  ratll^- 
Ing  such  slander  for  the  reason  It  was  so 
ottered,  or  Itecanse  of  a  benefit  supposed  to 
arise  from  the  wrongful  act,  are  tranaactlons 
whldi.  If  at  all  possible,  are  beyond  legal 
comprehension.  Even  If  a  slander  can,  in  con- 
templation of  law,  be  uttered,  without  autbOT- 
Ity,  In  tbe  Interest  of  another,  or  If  a  benefit 
<an  be  received  from  a  slander  uttered  In 
one's  behalf,  such  Interest  or  benefit  would 
graerally.  If  not  In  every  case,  be  so  remote 
that  a  legal  Investigation  should  not  be  eater- 
«d  into  for  the  purpose  of  connecting  the 
Interest  or  benefit  with  the  slander.  The 
beadnote  and  the  language  of  Presiding  Jus- 
tice Lumpkin  in  the  (pinion  In  Ozbom  v. 
Woolworth  must  be  taken  in  the  light  of  the 
Questions  then  under  conslderaUon,  and  there 
was  nothing  In  that  case  to  call  for  a  ruling 
on  the  question  whether  a  partnership  would 
be  liable  for  a  tort  cnnmltted  by  one  of  its 
members  under  the  directum  and  express  au- 
thority of  all  the  member^. 

2,  Aa  It  was  distinctly  alleged  in  the  pe- 
tition that  the  jtartnershlp.  the  Individual 
members  thereof,  and  Rogers,  the  sheriff,  con- 
Ced^ted  and  conspired  togethw  for  the  pur^ 
pose  of  Injuring  the  plaintiff  in  instituting 
and  caring  on  the  prosecnutlon  which  was 
tbe  foundation  of  the  action,  there  was  no 
merit  In  a  demurrer  that  fhexm  was  a  mis- 


Joinder  of  parties  defendant  Cbeneiy  t.  Pow- 
eU,  88  Ga.  629.  634.  15  8.  E.  m 

3.  It  woB  not  only  pnqier,  but  In  tlw 
present  case  It  was  necessary,  so  for  as  tiw 
liability  of  the  partnership  was  concerned, 
tbat  the  plabitlff  should  allege  that  the  prose- 
cution was  Instituted  and  carried  on  in  fur- 
therance of  the  partoership^a  interests;  and 
it  was  therefore  pn^er  tbat  the  plaintiff 
should  allege  exactly  In  what  way  the  part- 
nership was  Involved  In  the  nutter  which  was 
the  foundation  of  the  prosecution.  Those  por- 
tions of  the  original  petlticm  relating  to  tbe 
manner  in  which  the  partuersbip  was  interest- 
ed in  tbe  prosecution  were  not  subject  to  the 
special  demurrers  filed  to  the  same,  and  the 
amendment  which  was  rejected  should  bave 
been  allowed  In  so  far  as  It  related  to  this 
matter. 

4.  Before  a  criminal  prosecution  wm  i^ve 
rise  to  a  cause  of  action  In  fftvor  of  the  person 
prosecuted,  against  the  prosecutor,  it  must  not 
only  appear  that  the  prosecution  was  vrtthont 
probable  cause,  and  that  damage  ensued  there* 
from,  but  it  mnst  also  appear  ttuit  the  prosecu- 
tion was  maliciously  carried  on.  In  Swift  v. 
Wttchard.  103  Oa.  U>3, 2t>  8.  E.  762,  it  was  held 
that,  before  a  criminal  prosecufion  will  be 
actionable,  there  miut  at  least  have  been  an 
arrest  and  an  Inquiry  before  a  committing 
court  The  Code  declares  tbat  an  inqolry  be- 
fore a  committing  court  or  Justice  of  the  peace 
amounts  to  a  prosecution.  Clv.  Code,  i  3840. 
Where  a  search  warrant  Is  Issued,  and  un- 
der authority  of  the  same  the  premises  of 
the  pers(m  named  therein  are  searched,  and 
goods  seized  which  are  not  described  in  the 
affidavit,  and  the  persou  named  therein  is 
arrested  and  carried  before  a  Justice  of  the 
peace,  and,  after  Hie  prosecutor  Is  allowed  a 
reasonable  time  to  secure  evidence,  be  fails 
to  do  80k  and  In  open  court  annonncea  that 
the  prosecution  cannot  make  out  a  caae  of 
lareeny  or  receiving  stolen  goods  against  the 
person  arreated*  and  asks  that  an  order  be 
entered  discharging  the  accused  from  custody, 
and  restoring  to  him  the  property  which  had 
been  wrongfully  seized,  a  prosecution  has 
been  "carried  on,**  within  the  meaning  of 
the  statute,  and.  if  tbe  same  la  malicious 
and  without  probable  cause.  wlU  give  the 
peraon  prosecuted  a  right  of  action  against 
tbose  who  instituted  and  carried  It  on.  Es- 
pecially wonld  this  be  true  where  the  bear- 
lug  was  continued  from  day  to  day,  and 
pending  the  aame  the  accused  was  compel- 
led. In  .order  to  obtain  hia  Uber^,  to  ^ve 
a  bond  for  his  appearance  before  the  mai^a- 
trate  to  answer  the  charge  of  larceny. 

5.  The  Code  provides  that  the  i^osecutloB 
must  be  ended  before  the  right  of  action  ae* 
cniea.  Olr.  Code,  I  886a  When  the  at* 
tomeys  representing  the  prosecution  anuotm- 
ced  In  open  court  that  they  bad  no  evidence 
to  offer  against  tbe  accused,  and  procured 
an  order  dismissing  the  warrant  and  dischar- 
ging the  accused  from  custody,  and  no  futtha 
action  was  ever  taken  thereon,  tbe  proaeeo- 
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was  at  an  end,  wlUita  the  oeanlnc  «f 
aw.  See,  in  tUs  connectlou.  Woodruff 
oodruff,  22  Ga.  237;  Uorn  T.  Sims.  92 
t21.  17  S.  £.  670.  Tbe  rulins  la  Uart*- 
T.  Smitii.  104  Oa.  235,  30  S.  E.  063,  does 
conflict  with  tbla.  It  was  there  held 
though  one  arreited  ujfoik  a  criminal 
uit  be  dlB<diar£«d,  the  pL-usecutiou  would 
«  at  an  end.  If  the  prosecutor  with  due 
nee  follows  up  and  caiiies  on  the  proa»- 
D  In  a  court  having  Jurisdiction  to  tr7 
ase  upon  its  merits;  this.  In  effect,  being 
atinuatlon  of  tbe  wiginal  prosecution, 
le  present  case  no  further  acttoa  was 
I  by  tbe  prosecutors  after  the  warrant 
dismissed  by  tbe  magistrate. 
If  a  partnerahip  Is  liable  to  be  sued  as 
Cor  a  malicious  prosecution,  it  will  also 
able  to  be  sued  in  the  same  manner, 
r  similar  circumstances,  for  a  malicious 
t,  as  the  twe  causes  of  action  are  of  a 
-ed  nature.  Causes  of  action  for  ma>- 
IB  proBecutioo,  malicious  arrest,  and  false 
isonment,  ail  sounding  in  tmt,  may  be 
d  in  the  same  action,  when  tbe  plaintiff 
lefendanta  in  each  oause  of  action  thus 
d  are  identical.  CIt.  Code,  I  4^44. 
The  warrant  upon  which  the  accused 
arrested  was  neither  defective  nor  void, 
allidavit  compiled  witu  the  law,  which 
res  tiiat  a  search  warrant  should  not  is- 
ixcept  upon  probable  cause,  supported  by 
,  particularly  describlog  the  place  or 
)S  to  be  searched,  and  ttie  person  or  per- 
to  be  seized.  Fen.  Coae,  ft  1243  et  seq. 
being  the  case,  the  Imprisoomeui.  result- . 
'rom  an  arrest  under  a  warrant  thus  la- 
was  not  a  false  Imprisonment  In  Joiner 
eamshlp  Co^  86  Qa.  238,  12  S.  B.  S61.  it 
held  tlmt  "where  a  wai-rant  is  regularly 
properly  sued  out,  and  tbe  prisoner  has 
properly  and  legally  arrested  under  it, 
imprisonment  catmot  be  false."  In  the 
ou  Mr.  Justice  Blandford  says:  "Where 
u'lest  Is  by  valid  process,  regularly  sued 
iction  for  malicious  prosecution  Is.  tbe 
remedy;"  citing  Melson  v.  Dlckaon,  63 
;s:i;  lliley  v.  Johnston.  13  Ga.  260;  SoweU 
ate,  61  Ga.  4Q6.  "It  la  a  rule  of  law  In 
connection,  which  admits  of  no  excep- 
that,  where  there  Is  an  arrest  on  a 
i  warrant,— one  neither  void  nor  voidable. 
Is  not  a  false  imprisonment,  and  no  Ua- 
r  Is  Incurred  by  any  i>erson  wbomsoever, 
;her  immediately  or  only  remotely  COQ- 
id  therewith.  And  the  rule  applies,  no 
er  how  cornuit  or  unfounded  or  mis- 
D  tbe  motives  which  induced  the  Issu- 
er execution  of  tbe  warrant  m:iv  a 
12  Am.  &  Eng.  Edc.  Iaw  (2d  Ed.) 
740,  and  cases  there  cited.  Tbe  ruling 
I  Ga..  supra,  does  not  in  any  manner  coo- 
with  the  decision  In  Thorpe  v.  Wray.  68 
3u0.  While  the  headnote  In  the  latter 
says  that  the  unlawful  detention  of  an- 
r.  Uiougb  under  a  warrant,  will  give  a 
:  of  action  If  done  In  bad  faith,  an  exam- 
«a  of  the  facts  of  the  case  and  tbe  opiih 


ton  will  show  thit  the  decision  was  placed 
upon  the  distinct  ground  that  the  warrant 
was  void.  Even  In  a  case  where  the  warrant 
Is  defective  or  void,  tbe  Imprisonment  there- 
under would  not  give  rise  to  an  action  for 
false  imprisonment.  If  the  party  suing  out 
the  wairant  acted  in  good  faith,  and  the  of- 
ficer executing  tbe  same  acted  tn  lilte  man- 
ner. Ov.  Code,  i  8oo2.  The  court  below 
committed  no  error  In  sustaining  the  demur- 
rer to  tbe  petition,  so  far  as  the  count  which 
claimed  damages  for  false  Imprlsomnent  was 
concerned. 

8.  Error  is  assigned  In  the  bill  of  excep- 
tions upon  tbe  refusal  of  the  court  to  strike 
tbe  answer  of  the  defendants.  No  ruling  will 
be  now  made  on  the  question  as  to  whether 
tbe  answer  set  up  a  eufllcleat  defease  to  ths 
action,  if  tbe  conrt  below  passed  npon  this 
question  at  all,  it  was  In  an  iiregolar  way. 
It  must  have  passed  on  the  question  either 
before  considering  the  demurrers  to  tbe  pe> 
tition.  which  would  have  been  Irregolar.  or  It 
must  have  beard  demurrers  to  the  answer 
after  the  petition  was  dismissed,  which 
would  liave  been  without  anttaorfty.  Wheft 
the  petition  was  dismissed  the  whole  case 
went  out,  and  there  was  nothing  left  to  an- 
swer. In  either  view  the  question  la  not 
properly  before  this  conrt  for  decision.  The 
proper  practice  where  there  are  demurrers 
Qled  to  both  the  petition  and  the  answer  is  to 
first  consider  the  demurrer  to  tbe  petition. 
If  this  is  sustained,  the  demnrre '  to  the  an- 
swer need  not  Iw  considered.  Direction  win 
be  given  that  all  qoesilons  relating  to  the 
sufficiency  of  tbe  answer  be  left  open  until 
another  hearing. 

9.  The  court  erred  in  sustaining  the  de- 
mnrrers  so  far  as  the  counts  for  malicious 
prosecution  and  malicious  arrest  were  con- 
cerned. These  counts  were  not  subject  to 
any  of  the  objections  set  up  in  tbe  demurreis 
thereto,  either  general  or  special.  There  was 
no  error  in  sustaining  the  demurrers  to  the 
count  for  false  Imprisonment.  Direction  will 
be  given  that  the  case  be  reinstated  as  to  the 
counts  for  malicious  prosecution  and  mali- 
cious arrest,  and  that  tbe  count  for  false 
imprisonment  stand  as  stricken.  Judgment 
reversed,  with  directions.  All  the  Justices 
concarrhig,  except  FiSU,  J.,  absent  on  ae- 
count  oC  duesa. 


WOOD  ct  si.  T.  COliUNS. 

(Supreme  Court  of  Oeorgla.  June  5,  1900.) 

EXBMPTI0NS-OBJECTI0N8  TO  ALLOWANCB- 
A)  ENDMBNT— VALUATION  OP  HOMBaTBAI>- 
APPLICATION  BT  WITB  —  INSTRUCTIONS  *■ 
NEW  TRIAL. 

1.  A  creditor  who  files  objections  to  tbe  al- 
lowance of  nn  exemption  on  the  Knrand  that 
specified  srticies  of  persoDslty  were  omitted 
fL-om  tbe  schedule,  should,  on  the  trial,  tie  con- 
fined to  tbe  articles  mentioned  In  his  objec- 
tions, and  nhonld  not  be  allowed  to  show  by 
evidence  that  other  articles  of  peisonalty  wars 
emitted  trom  the  schedula. 
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2.  Ad  amendment  to  Bach  objection!,  which 
merely  in  looie  and  ^neral  terms  alleged  that 
the  head  of  the  family  owned  property  not 
■chednled,  some  of  which  conBlsteil  of  debts 
owing  to  him  by  persons  unknown  to  the  ob- 
jector, without  further  specifying  or  describing 
the  property  charged  to  have  been  omitted,  vaa 
properly  disallowed  for  want  ot  fnllneu  and 
certainty  In  thne  respects. 

8.  It  Is  not  Incnmbent  on  the  applicant  for  a 
homestead  to  fix  the  valuaUon  of  the  real  es- 
tate sought  to  be  set  apart.  This  dntr  de- 
volves upon  the  surveyor,  his  valuation  Deing 
sabject  to  review  by  appraisers. 

4.  Though  a  gift  of  money  or  other  property 
by  an  insolvent  to  his  wife  would  be  void  as 
to  creditors,  it  would  be  good  as  to  the  wife; 
and,  if  she  had  actually  disposed  of  such  mon- 

or  property  before  applying  for  an  exemp- 
tion ont  of  the  boaband  b  property,  her  failure 
to  Include  what  was  given  her  in  the  schedule 
will  not  vitiate  her  application,  when  it  did 
not  appear  that  the  gift  was  made  in  antici- 
pation of  the  application,  and  for  the  porpose 
of  concealing  the  property. 

5.  A  failure  to  coarge  a  proposition  of  law 
applicable  to  the  case  cannot  be  taken  advan- 
tage of  by  assigning  error  tm  a  diarge  that  la 
abstractly  correct. 

6.  Striking  a  ground  of  a  motion  for  a  new 
trial,  which  alleged  an  act  or  omission  on  the 
part  of  the  Jodge,  la  the  equivalent  ot  refusing 
to  certi&r  to  Ita  conectneaa,  and  ao  doing  ia  not 
reviewame  hm. 

7.  While  the  Judge  should  hare  Instmcted 
the  Jury  to  find  first  whether  any  of  the  prop- 
erty described  in  the  objections  ahonld  have 
been  embraced  in  the  schedule,  and,  if  so, 
was  the  applicant  guilty  of  a  willful  fraud  in 
concealing  the  same,  a  charge  which  restricted 
them  to  finding  what  was  fraudulently  omit- 
ted  would  not  oe  cause  for  a  new  trial,  when 
the  evidence  demanded  a  finding  that  none  of 
thft  property  embraced  in  the  objections  should 
have  been  included  In  the  schednl& 

(Syllabus  by  thtf  Gonrt) 

Error  from  anperlor  court,  Montgomery 

eounty;  C.  C.  Smith,  Jndge^ 

AppllcatloD  of  Catherine  Cfdllna  for  tiie 
setting  apart  of  homestead  and  exemption 
of  personalty.  J.  S.  Wood  &  Bro.,  credltcHrs 
of  her  deceased  husband,  appealed  from  the 
jndgm«it  to  the  snperior  court,  and  from  ita 
deddon  bring  error.  Afllrmed. 

J.  H.  Martin,  for  plaintiffs  In  error.  H. 
W.  Carswell,  for  defendant  In  error. 

COBB,  J.  Mrs.  Collins  made  an  applica- 
tion for  the  setting  apart  of  a  homestead 
and  exemption  of  personalty  out  of  the  pn^ 
erty  of  her  husband  as  the  bead  of  a  family 
consisting  of  herself  and  her  minor  children, 
it  being  alleged  that  he  refused  to  make  the 
appllcaticm.  The  realty  sought  to  be  set  apart 
consisted  of  a  tract  of  land  containing  841 
acres,  and  the  schedule  of  personalty  consist- 
ed of  numerous  Items,  with  the  value  of 
each  aflixed,  aggregating  $551.  The  afildavlt 
of  the  surveyor  was  to  the  effect  that  the 
land  sought  to  be  exempted  was  worth  ft,- 
000.  Wood  &  Bro.,  creditors  of  OoUins,  filed 
objections  to  the  proceeding  on  the  grounds 
that  the  land  was  worth  ^,500  Instead  of 
$1,000,  and  the  personalty  contained  in  the 
schedule  was  worth  $200  more  than  the 
amount  therein  stated,  and  that  the  schedule 
did  not  contain  "a  full  dlscloinre  of  the  pov 


■onalty  of  said  W.  W.  OoIIIna,  because  It 
does  not  contain  9300  cash,  and  one  idstol, 
value  $16."  ^praisers  were  appointed,  who 
made  a  return  that  the  realty  was  worth 
$1,000,  and  the  personalty  $493.75.  Wood  ft 
Bro.  entered  an  appeal  to  the  superior  court 
The  case  came  on  for  trial  in  that  court, 
and  the  result  was  a  verdict  fielding  "the 
land  to  be  worth  $1,000,  and  no  personal 
property  fraudulently  left  out  of  the  sched- 
ule." The  case  la  here  upon  a  bill  of  except 
Uons  sued  out  by  Wood  &  Bro.  assigning  er- 
ror upon  the  refusal  of  the  court  to  grant 
a  new  trial  In  the  case  at  their  instance. 

1.  It  Is  the  duty  of  one  who  claims  the 
benefit  of  the  law  allowing  the  setting  apart 
of  a  homestead  and  exemption  of  personalty 
to  act  in  perfect  good  faith,  and  to  that  end 
he  must  "make  a  full  and  fair  disdosure 
of  all  the  personal  property,  includli^  money, 
stocks,  and  bonds  of  which  he  may  be  pos- 
sessed at  the  time"  his  application  for  ex- 
emption is  made.  If  a  debtor  Is  "guilty  of 
willful  fraud  In  the  concealment  of  part  of 
his  property  from  his  creditors,"  the  law  Im- 
poses as  the  penalty  upon  him  that  he  shall 
lose  the  benefit  of  bis  exemption,  so  far  as 
the  rights  of  creditors  whose  debts  were  In 
existence  at  the  date  of  the  application  are 
concerned.  Civ.  Code,  |  2830.  The  section 
above  cited  does  not  In  terms,  apply  to  a 
case  where  the  application  Is  made  by  the 
wife  to  have  the  exemption  set  apart  out 
of  the  property  of  the  husband;  but  It  would 
seem  that,  when  the  wife  is  the  applicant, 
and  she  willfully  omits  from  the  schedule 
filed  by  her  property  belonging  to  her  hus- 
band which  is  subject  to  the  payment  of  hfi 
debts,  the  penalty  which  Oie  law  imposes 
upon  her  husband  if  be  is  the  applicant  and 
guilty  of  such  conduct  should  also  fall  upon 
her.  In  having  the  exemption  set  apart  she 
claims  through  him,  and,  construing  the  law 
In  relation  to  homesteads  and  exemptions  in 
its  entirety,  It  seems  clear  that  wben  the 
wife  Is  the  applicant  she  is  charged  with 
the  same  duties  and  subject  to  the  same  pen- 
alties that  the  law  imposes  upon  the  husband 
when  guilty  of  fraudulent  conduct  Indeed, 
the  law  goes  even  further  than  this,  and 
makes  the  wife  responsible  for  the  fraud  of 
her  husband  In  concealing  his  property;  and, 
if  any  property  be  left  out  of  the  wife's  sched- 
ule through  the  fraud  of  the  husband,  even 
though  the  wife  was  no  party  to  the  fraud, 
and  was  ignorant  of  it,  she  will  have  to  stiffer 
the  penalty  which  the  law  Imposes  upon  the 
husband  when  he  Is  the  applicant  Kirtland 
T.  Davis,  43  Ga.  318.  Creditors  are  permitted 
to  object  to  the  schedule  for  want  of  suffl- 
dency  and  fullness,  or  for  fraud  of  any  kind, 
as  well  as  to  dispute  the  valuation  of  the 
personalty,  the  propriety  of  the  survey,  or 
the  value  of  the  land;  but  they  are  required 
to  "specify"  their  objections  in  writing.  Civ. 
Code,  S  2836.  The  ptfrpose  In  requiring  the 
objection  to  be  thus  specified  la  that  the  ap- 
plicant may  remove  It  by  amendment  U  It  la 
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well  takoi*  or  may  be  Id  a  postdon  to  In- 
telllgeDtly  combat  It  If  he  does  not  admit 
that  It  la  well  founded.  When  tbe  schedule 
la  objected  to  for  want  of  fullness  or  suf- 
ficiency, the  objections  must  put  the  appli- 
cant on  notice  of  what  he  Is  charged  with 
having  omitted,  describing  with  reasonable 
certainty  the  property  claimed  to  be  omitted. 
When  ttala  la  done,  the  Issue  to  be  tried  Is 
whether  the  articles  described  In  the  objec- 
tions were  the  property  of  the  applicant,  or 
iwraon  out  of  whose  property  the  exemption 
la  Bonght,  at  the  date  of  the  ai^Ilcatlon,. 
and,  it  so,  whether  such  articles  were  con- 
cealed by  the  willful  fraud  of  the  applicant 
If  the  Jury  find  that  the  property  described 
In  the  objections  was  omitted  from  the  sched- 
ule without  any  fraudulent  Intent,  and  It  Is 
thereafter  delivered  up,  the  fact  that  It  was 
omitted  would  not  defeat  the  application. 
If.  on  the  other  hand,  the  property  described 
in  the  objections  was  omitted  in  cons^uence 
of  a  willful  and  fraudulent  intent  to  conceal 
the  same,  then  the  application  would  be  de- 
feated, and  the  applicant  would  lose  the  bene- 
fit of  the  exemption  so  far  as  "pre-existing 
creditors"  were  concerned.  Such  being  the 
result  of  a  finding  that  property  had  been 
omitted  from  the  schedule,  It  Is  not  only  not 
unreasonable,  but  It  is  entirely  proper,  that 
the  objections  should  be  so  framed  that  the 
applicant  would  know  exacts  what  charge  he 
has  to  meet;  and  the  objector  should  be  held 
to  strict  proof  of  the  charge  as  made  In  the 
objections.  The  objectors  In  this  case  having 
alleged  that  the  omissions  in  the  schedule  con- 
sisted of  $300  cash  and  a  pistol  worth  $15, 
there  was  no  error  in  requiring  them  to  con- 
fine the  proof  to  these  items,  nor  in  charging 
the  Jncy,  In  effect,  that  their  investigations  on 
this  branch  of  the  case  must  be  confined  to 
the  question  whether  either  of  these  Items 
was  omitted.  The  rulings  in  Torrance  v. 
Boyd.  63  Ga.  23,  and  McNaUy  v.  Mnlherin,  79 
Ga.  614.  4  S.  R  832,  did  not  in  any  manner 
relate  to  the  sufflclency  of  the  pleadlugs. 

2.  The  objectors  offered  an  amendment  to 
their  objections.  In  which  they  set  forth  that 
sundry  parties  unknown  to  objectors  were  in- 
debted to  Collins,  and  by  the  collusion  and 
fraud  of  Collins  and  his  wife  all  reference  to 
these  debts  was  omitted  from  the  schedule, 
and  that  the  schedule  did  not  contain  a  full 
and  fair  disclosure  of  the  property  of  Collins, 
and  that  his  property  had  not  In  good  faith 
been  delivered  up,  but  had  been  In  part  fraud- 
ulently concealed.  The  court  refused  to  allow 
this  amendment,  for  the  reason  that  Its  alle- 
gations did  not  state  what  property  was  omit- 
ted, and  were  not  sufficient  to  put  the  appli- 
cant on  notice  of  what  she  was  to  meet  at  the 
trial.  That  there  was  no  error  In  this  ruling 
will  suffldently  appear  from  what  has  already 
been  said  In  this  opinion. 

3.  The  judge  charged  the  jury  as  follows: 
"I  charge  you  that  the  applicant  would  have 
nothing  to  do  with  the  value  of  the  land.  The 
law  reqnltei  the  anrTeyor  to  tnrvey  the  land. 


and  to  value  It,  under  oath,  and.  If  that  was 
done,  and  the  caveators  were  dissatisfied, 
then  appraisers  should  be  appointed  to  ap- 
praise the  land.  The  applicant  could  have 
nothing  to  do  with  pnttlug  a  valne  on  It" 
The  court  then  read  the  Jury  Code,  H  2828, 
2830,  28&i,  2886,  2887.  and  2888.  This  charge 
Is  assigned  as  error,  "because  It  misstated  the 
law,  and  Is  alao  an  expression  of  opinion  on 
the  evidence  In  the  case."  The  charge  Is  not 
subject  to  either  of  the  objections  made.  If 
there  Is  In  it  any  opinion  on  the  evidence  In 
the  case,  we  have  not  been  able  to  discover  It 
That  It  la  not  the  duty  of  the  applicant  tor  a 
homestead  to  valna  the  land  sought  to  be  set 
apart,  but  that  that  dn^  devolves  upon  the 
surveyor,  subject  to  review  by  appraisers, 
clearly  appears  from  the  sections  of  the  Code 
which  were  read  by  the  Judge  as  a  port  of  the 
charge  ncepted  to.  See  Ofv.  Oode^  H  8SS8- 
2834. 

4.  If  a  husband,  who  Is  insolvent,  molte  a 
gift  of  money  or  other  property  to  bla  wife, 
the  gift  la  void  as  to  creditors,  but  la  good 
as  to  the  wife.  If,  subsequently  to  bocI) 
gift,  the  wife  applies  for  a  bomesteod  and 
exemption  to  be  set  apart  out  of  the  baa- 
baud's  pn^>erty,  the  failure  on  her  part  to 
Include  In  the  schedule  the  money  or  other 
personalty  which  was  the  subject  of  the 
gift  would  not  Invalidate  the  homestead,  un- 
less It  be  affirmatively  shown  that  the  al- 
leged gift  was  made  In  anticipation  of  the 
application,  and  was  the  result  of  a  collu- 
sive arrangement  between  the  husband  and 
wife  to  willfully  conceal  the  property  from 
the  creditors.  Especially  would  such  omis- 
sion not  affect  the  application  when  it  ap- 
peared, 88  It  did  Jn  the  present  case,  that 
the  wife  had  disposed  of  the  property  that 
had  been  given  her  before  the  filing  of  the 
application,  and  there  was  nothing  to  indi- 
cate that  the  property  was  given  to  her  with 
a  fraudulent  Intent;  at  least  not  so  far  as 
the  application  for  a  homestead  was  con- 
cerned. The  creditora  could  have  followed 
the  property  in  the  hands  of  the  wife  If 
they  had  seen  proper  to  do  so,  and  this  was 
the  extent  of  their  rlghte  under  the  facts  of 
the  present  record.  The  charge  of  the  judge 
was  in  substantial  accord  with  what  Is  now 
ruled,  and  it  was,  therefore,  not  erroneons, 
as  claimed. 

6.  The  motion  for  a  new  trial  contained 
an  assignment  of  error  upon  the  following 
charge:  "I  further  charge  you,  gentlemen 
of  the  jury,  that  If  you  find  that  it  was  not 
fraudulently  left  out,  and  not  done  to  de- 
fraud creditors,  and  it  was  done  in  the  ut- 
most good  faith  on  the  part  of  the  applicant. 
It  would  not  void  it,  If  you  find  that  it  was 
not  left  oat  for  the  purpose  of  defrauding 
creditors.  It  is  for  you  to  say  whether  or 
not  it  was  Intended  to  defraud  creditors,  if 
you  find  anything  was  left  out"  The  ob- 
jections to  the  charge  were  in  the  following 
langnage:  "Articles  could  not  have  been  left 
out  In  good  faith.  The  omlBBltm  of  articles 
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from  fbe  schedule  and  tbe  fallara  to  put 
them  In  after  their  attention  has  been  called 
to  It,  or  any  effort  to  do  It,  was  In  Itself 
fraud;  and  It  was  not  a  question  for  the 
Jnry  to  say  whether  or  not  it  was  Intended 
to  defraud  creditors.  The  fact  of  leaving 
out,  by  Itself.  Is,  under  the  law,  a  fraud,  un- 
less  satisfactorily  explained,  and  the  conse- 
quences repaired."  The  charge  complained 
of  contained  a  correct  abstract  propositim 
«f  law.  See  Torrance  t.  Boyd,  6S  Ga,  23. 
The  complaint  Is  not  that  what  is  charged 
is  not  the  law,  or  not  applicable  to  the  case, 
but  that  another  principle  of  law  should 
hare  been  charged  in  addition  to  what  was 
charged.  A  failure  to  charge  cannot  be 
talEcn  advantage  of  In  this  way.  See  Lucas 
T.  State  (Ga.)  S6  S.  B.  87. 

6.  The  bill  of  exceptioiu  redtee  that  one 
ground  of  the  motion  for  a  new  trial  was  as 
follows:  "Because  the  court  failed  to  charge 
the  Jury  to  find  whether  any  of  the  property 
had  been  left  out  from  the  schedule,  and 
the  legal  effect  of  omitting  such  property 
from  the  schedule  without  i>laclng  It  In  by 
amendment,  or  otherwise,  when  attention 
was  called  to  It;"  and  that  "the  court  struck 
out  this  ground,"  and  this  action  of  the 
ccrart  Is  assigned  as  error.  The  matter 
stands  thus:  A  motion  for  a  new  trial  is 
presented  to  the  Judge,  and  he  strikes  oat 
a  ground  which  alleges  that  he  failed  to  do 
a  certain  thing.  This  action  on  bis  part  Is 
equivalent  to  saying  that  he  did  not  so  fall, 
and  Is,  In  effect,  a  refusal  to  certify  the 
ground.  The  ground,  not  being  certified, 
cannot  be  considered;  and,  as  the  Judge 
practically  says  that  the  statement  In  the 
ground  Is  not  true,  of  course  he  did  not  err 
In  refusing  to  certify  the  ground.  The  point 
sought  to  be  raised  In  this  ground  Is  the  one 
which  the  movant  attempted  to  raise  in  the 
ground  of  the  motion  dealt  with  In  the  pre- 
ceding division  of  this  opinion. 

7.  Error  is  asslgucd  upon  the  following 
charge:  "If  yon  find  that  there  has  been 
any  personal  property  left  out  fraudulently, 
as  I  have  Instructed  yon  to  mention  it,  and 
say  that  'We.  the  Jury,  And  that'  such  and 
such  personal  property  *ls  left  out  fraudu- 
lently.' "  This  charge  was  error,  for  the 
reason  that  the  Jury  should  have  been  In- 
structed to  return  a  verdict  finding— First, 
whether  any  of  the  property  described  In  the 
objections  should  have  been  embraced  in  the 
Bchednle;  and,  second.  If  so.  was  the  appli- 
cant guilty  of  a  willful  fraud  in  concealing 
the  anine?  The  error  was,  however,  barm- 
less  tn  the  present  case,  for  the  reason  that 
the  evidence  demanded  a  verdict  that  none 
of  the  property  mentioned  In  the  objections 
flhoold  have  been  embraced  In  the  schednle. 

8.  The  request  to  charge  which  was  re- 
fused was  covered  by  the  general  ^arge  tn 
almost  the  language  of  the  request.  On  one 
of  the  main  Issues  In  the  case,  the  evidence, 
«s  has  be«i  seen,  demanued  a  verdict  in  fa- 
vor nC  ttat  M>pUcasL  A  vwdlct  In  her  Cavw 


on  all  o<  the  issues  mm  Trarruted.  and 
there  was  no  error  which  required  the  grant- 
ing of  a  new  triaL  Judgment  afflnned.  All 
the  Justices  concurring,  except  FISH,  ab- 
sent <m  aooont  oC  ■lekness. 


WHITLET  6ROCERT  CO.  T.  WALEBB. 
^apreme  Court  of  Georgia.  June  7.  1900.) 

WRIT  OF  ERROR— BILL  OF  EXCEPTIONS— 
BEHVICB. 

An  ackoowIedgmeDt  of  service  of  a  bill 
of  exceptions  entered  thereon  before  the  same 
was  cei'tified  by  the  trial  judge  constitutes  do 
such  service  ot  the  paf>er  as  the  Isw  requires. 
In  such  a  case  the  wnt  of  error  mast  be  dis- 
missed; and  this  Is  so,  though  no  notice  of  tlM 
motion  to  dismiss  was  given  to  counsd  for  the 
plaiutiff  in  error.  Sellger  v.  Coker,  83.  B.  Bl 
185,  105  Ga.  512,  and  cases  <dted. 
(ByiUbas  by  the  CovrLi 

Error  ttota  supeilM  conr^  linrin  eoimty; 
C.  C.  Smith,  Judge. 

Action  between  the  Wbltley  Qroeeiy  Com- 
pany and  W.  M.  Walker.  From  the  Judg- 
ment the  grocery  companj  brings  oior.  Di^ 
mlased. 

D.  B.  Jay,  for  plaintiff  In  error.  W.  F. 
May  and  E.  W.  Ryman,  for  defendant  la  a- 
tat. 

FBB  OURZAV.  Writ  of  oiror  dismlMd. 
FISH,  J^  BbBoat  oo  aceoont  of  tipkn— 


BVANS  V.  NAPIER  rt  aL 

(Saprone  Court  of  Georgia.   Jane  T,  1800.> 

COHVmXatAL  sale— RBCORD-BCnfA  F1DKB- 
CLAIU  CASE. 

1.  Where  one  delivers  to  another  a  certain 

amount  of  money  with  which,  as  his  agent,  to 

fiarchase  Hve  stock,  and  the  purchase  is  accord- 
Dgly  made,  the  title  to  the  stock  vests  in  the 
priBcioal ;  and  it  be  acreea  that  die  asent  shall 
use  the  stock  for  a  certain  rental,  and  focther 
agrees  that  the  agent  may,  whenever  he  de> 
sires  to  do  so.  purcbane  the  stock  from  the 
principal  for  the  oost,  with  interest,  this  latUr 
agreement  Is  not  a  sale  with  reservation  of  ti- 
tle, and  need  not  be  recorded,  under  section  277S 
of  the  Civil  Code. 

2.  The  fact  that  tbe  aieent  made  and  deliv- 
ered to  the  principal  a  bill  of  sale  of  the  stock 
doe^  not  estop  the  principal  to  set  up  the  above- 
stated  facts.  Tbe  intention  of  the  parties  and 
tlie  bona  fides  of  the  transaction  Is  a  questioa 
for  tlie  determination  of  the  Jury. 

SL  It  was  therefore  eiror.  in  a  daim  aw» 
to  refuse  aa  amendment  ott^ei  by  the  claim* 
ant,  and  averring  the  above-stated  tects. 

(Syllabus  by  the  Court) 

Error  from  superior  conrl;  Wflklnaon  dtmn- 
ty;  John  C.  Hart.  Judge. 

Action  by  Kapler,  Woraham  ft  Cn.  agalnit 
one  Beck.  Judgment  for  plaintiffs.  On  levy 
ut  execution,  Samnel  Evans  filed  claim.  Judg- 
ment for  plaintiffs,  and  claimant  brings  error. 
Reversed. 

Allen  &  PotUe.  for  plahitlff  m  enoB.  J. 
W.  lilndaey,  for  flefanrtaatt  In 
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ONS,  C.  J.  It  appears  from  the  ree- 
Napler,  Worsbam  Sc.  Oo.  obtained.  In 
,  18^,  a  judgment  against  Beck,  and 
icutlon  Issued  thereon.  This  execu- 
LS,  In  December,  1886,  levied  upoD 
live  stock  then  in  the  possession  of 
Bvana  filed  a  claim,  asserting  that 
pert;  belonged,  not  to  Beck,  the  de- 
,  but  to  him.  When  the  claim  case 
1  for  trial,  Evans  offered  to  amend  his 
y  averring  that  In  April,  1898,  Beck 
to  him  for  live  stock  witb  which  to 
a  farm;  that  Evans  declined  to  fur^ 
!  Stock  because  be  knevr  of  the  Judg- 
galnst  Beck;  that  he  subsequently 
Evlth  Beck  that  he  would  famish  $500 
bleb  Beck  was  to  go  Into  the  mar- 
dL  88  bis  agent,  purchase  the  live 
!  desired;  that,  under  the  agreement, 
as  to  have  the  use  of  the  stock  at  a 
ble  rental,  and  was  to  be  allowed.  If 
In  a  reasonable  time  desired  to  do  so, 
base  the  stock  from  Evans  for  the 
[!e,  with  Uiterest  thereon;  that  Beck 
le  money,  purchased  the  stock  as 
and  kept  possession  of  It;  that  he 
er  piirctiased  the  stock  from  Evans, 

title  remained  In  Evans;  that  the 
as  purchased  from  divers  and  sundry 
whom  Evans  did  not  know;  and 
order  to  keep  a  record  of  the  trans- 
Evans  took  from  Beck  a  bill  of  sale 
took.  This  amendment  was  objected 
»)art  sustained  the  objection,  and  re- 
>  allow  the  amendment,  and  tbere- 
rected  a  verdict  finding  the  property 

Evans  filed  bis  bill  of  exceptions, 
i  that  the  court  erred  In  refusing  to 
he  amendment  and  in  directing  a 
against  the  claimant 
s  claimed  by  counsel  for  the  defend- 
error  that  the  Judgment  disallowing 
•ndment  was  right  for  two  reasons: 
t  the  facts  alleged  In  the  amendment 
a  conditional  sale  by  Evans  to  Beck, 
t  the  contract  of  sale  bad  never  been 
to  writing  and  recorded,  as  required 
ion  277t)  of  the  Civil  Code;  and  (2) 
ans  was  estopped  to  set  up  this  de- 
lecause  he  bad  received  the  bill  of 
m  Beck,  and  thereby  admitted  that 
'  to  the  property  was  In  Beck  at  the 
!  bill  of  sale  was  executed. 
i  facts  alleged  In  the  amendment  of- 
d  not  show  that  there  was  a  sale  of 
1  by  Evans  to  Beck.  The  former  fur- 
be  money  to  the  latter  as  his  agent, 
)wed  Beck  the  use  of  the  property 
ed.  Evans  further  agreed  to  sell  to 
le  stock.  If,  within  any  reasonable 
\  desired  to  make  the  purchase;  Beck 
aeantlme  paying  a  reasonable  rental, 
lere  was  no  sale  to  Beck,  but  only  an 
n  Beck's  part,  with  no  binding  con- 
Jnder  this  agreement,  Evans  or  Beck 
tber,  at  any  time,  have  brought  their 
I  to  an  end.  The  transaction  was  a 
Llbuent   Is  tha  case  of  Wiggins  t. 


Tumlin.  96  Ga.  763,  23  a  B.  75,  Copeland 
delivered  to  Shannon  a  wagon  and  two 
mules,  witb  the  understanding  that,  if  the 
wagon  and  mnles  suited  Shannon,  they  would 
make  a  sale  of  them  at  an  a^eed  price,  and 
would  then  execute  papers  reserving  tltl* 
tn  Copeland  until  payment;  and  this  court 
held  that  this  constituted  a  mere  bailment, 
and  tbat  it  did  not  become  a  sale  until  Shan- 
non desired  to  purchase  the  property,  and  ex- 
ecuted a  note,  secured  by  mortgage,  in  pay- 
ment, and  that  the  title  did  not  pass  to  Shan- 
non until  the  contract  of  sale  had  been  thus 
made  and  completed.  This  ruling  was  ap- 
proved In  Harp  v.  Qnano  Co.,  99  Ga.  752,  27 
S.  E.  181.  In  the  present  case  we  think  there 
was  no  sale  at  all,  under  the  allegations  of 
the  offered  amendment.  There  was  there- 
fore no  sale  with  reservation  of  title,  and  the 
agreement  was  not  such  as  is  required  by 
section  2776  of  the  Civil  Code  to  be  re- 
corded. 

2.  The  acceptance  by  EWans  of  the  bill 
of  sale  from  Beck  does  not  estop  him  to  set 
up  the  true  relation  between  him  and  Beck 
and  the.  circumstances  surrounding  the  trans- 
action. It  wlH  be  remembered  that  this  liti- 
gation is  not  between  Evans  and  Beck,  but 
between  Evans  and  parties  who  had  obtain- 
ed Judgment  against  Beck  long  prior  to  the 
execution  of  this  bill  of  sale.  The  plaintiffs 
in  fl.  fa.  were  not  parties  to  the  bill  of  sale, 
and  did  not  In  any  way  act  upon  the  fact 
that  Beck  executed  the  bill  of  sale  and  tbat 
Evans  accepted  It.  They  were  not  In  any 
manner  hurt  by  the  conveyance,  or  led  by  it 
to  do  anything  to  their  disadvantage.  It  Is 
said  by  Herman  in  bis  work  on  Estoppel  (vol- 
ume 1,  {  7,  par.  0):  "2;obody  ought  to  be 
estopped  from  averring  the  truth  or  assert- 
ing a  Just  demand,  unless  by  bis  acts  or 
words  or  neglect  his  now  averring  the  truth 
or  asserting  the  demand  would  work  some 
wrong  to  some  other  person  who  has  been 
Induced  to  do  something,  or  to  abstain  from 
doing  something,  by  reason  of  what  he  haa 
said  or  done,  or  omitted  to  say  or  do."  We 
think  that  there  was  no  estoppel  arising  from 
the  facts  alleged  In  the  amendment  offered 
by  the  claimant,  and  that  the  latter  bad  the 
right  to  show  the  circumfitancea  under  which 
the  bill  of  sale  was  executed.  He  could  show 
that,  although  he  accepted  this  conveyance 
from  Beck,  the  latter  had  really  no  title  to 
convey.  Of  course,  his  acceptance  could  be 
treated  by  the  plaintiffs  In  fi.  fa.  as  an  ad- 
mission that  the  title  Lad  theretofore  been  In 
Beck.  It  would  then  be  for  the  Jury  to 
say  what  such  an  admission  was  worth  un- 
der the  circumstances  and  facts  proved,  and 
to  find  as  to  the  true  relation  of  the  parties 
and  the  bona  fides  of  the  transaction.  We 
think  that  the  facts  alleged  made  a  question 
for  the  Juiy,  and  not  for  the  Judge,  and  did 
not  In  any  way  estop  the  claimant  to  set  up 
the  truth  of  the  transaction.  This  court, 
in  discussing  almost  this  Identical  question, 
In  the  case  of  Sims  v.  Dorsey,  61  Go.  488, 
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said:  "In  the  trial  ot  a  claim  case,  the  prop- 
erty In  question  being  a  crop  of  corn,  cotton, 
etc.,  produced  on  the  clalmanfa  land  by  the 
labor  of  the  defendant  In  fl.  fa.,  the  claim- 
ant Is  not  estopped  to  set  up  that  the  defend- 
ant In  fl.  fa.  was  not  his  tenant,  but  cultivat- 
ed the  land  as  a  mere  cropper,  though  be 
took  from  bim,  while  the  crop  was  growing, 
a  landlord's  lien  thereon  for  provisions  and 
supplies,  and,  after  the  crop  matured,  sned 
out  a  distress  warrant  against  bim  for  rent, 
and  caused  said  warrant  to  be  levied  npon 
the  crop.  These  acts,  though  of  great  force 
as  evidence  on  the  question  of  title  to  the 
crop,  did  not  prejudice  the  plaintiff  In  fl.  fa. 
so  as  to  work  an  estoppel  In  his  favor;  It  not 
appearing  that  they  Induced  him  to  extend 
the  credit  by  which  the  defendant  became 
his  debtor,  or  In  any  way  lessened  bis  se- 
curity or  affected  his  lnter«t  Bee  Davis  v. 
Collier.  13  Ga.  486.  The  claimant  had  a 
right  to  explain  and  account  for  them,  and 
thus  harmonize  them  with  his  final  position, 
that  the  title  to  the  crop  waa  In  himself,  and 
so  remained."  See,  also,  Darke  v.  Bush,  67 
Ga.  180. 

3.  For  the  reasons  given,  we  think  that 
the  court  erred  in  refusing  to  allow  the 
amendment  offered  by  the  claimant.  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  FISH,  Jh  absent  oo  account  ot  stole* 
nesa. 


KICHOLSOX  T.  GORDT. 
(Supreme  Conrt  of  Georgia.   June  7,  1900.) 
APPEAL— REVIEW. 
No  error  of  Inw  bavins  been  committed, 
and  the  evidence  fully  sustaining  the  verdict 
which  was  rendered,  the  court  did  not  ^  In 
oveiTDllng  the  motion  for  a  new  triaL 
(Syllabus  by  the  Court) 
Error  front  anperlor  conrt,  Gtaattahoocbee 
county;  W.  B.  Butt,  Judge. 

Action  between  Hunt  Nicholson  and  D.  C. 
Oordy,  administrator.  From  the  judgment, 
Nicholson  brings  error.  Afl^rmed. 

Leonidas  McLester  and  C.  J.  Thornton, 
for  plaintiff  In  error.  J.  E.  Chapman  and  G. 
Y.  Tigner,  for  defendant  In  error. 

PER  CURIAE..  Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  cbnesa. 


STAPLETON  et  al.  t.  MONROE  et  al, 

(Supreme  Court  of  Georgia.   June  8,  1900.) 

PAROL  EVIDENCE— ACTION  ON  NOTE— REBUT- 
TAL EVIDENCE. 

1.  An  absolute  and  unconditional  promiasory 
note  cannot  be  so  changed  by  evlaence  of  a 
contemporaneous  parol  agreement  as  to  Ingraft 
upon  it  a  condition.   CSv.  Code,  I  3675. 

2.  If.  in  the  trial  of  a  case,  one  party  Intro- 
dace  hnmaterial  and  illegal  evidence  without 
objection,  the  other  party  is  not  thereby  enti- 
tled to  introduce,  over  objection,  otbw  illegal 


evidence  in  rebuttal.  There  can  be  no  equa- 
tion of  errors  in  the  trial  of  a  case.  Woolfolk 
T.  State,  8  8.  B.  724.  81  Ga.  6S2. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wilcox  conn^; 
C.  G.  Smith,  Judge. 

Action  by  Lawson  Stapleton  and  others 
against  F.  R  Monroe  and  others.  Judgment 
for  plaintiffs.  Defendants  bring  error.  Re- 
versed. 

Eldridge  Cutts  and  Hal  Utwson,  fen:  plain- 
tiffs In  error.  Bankston  ft  Cannon,  tor  de- 
fendants in  error.- 

PERCrURIAM.  Judgment  reversed. 

FISH,  J.,  absent  on  account  of  slckneast 


FOUNTAIN  et  at  r.  MILLS  et  al. 
(Supreme  Court  of  Georgia.  Jnne  8>  1900.) 

ACTION— DISMISSAL— RBOBTVER—DISCHARGB 

-^JURISDICTION  OF  ASSETS. 

1.  A  plaintiff  may  dismiss  his  suit  which  Is 
pending  in  any  conrt  of  this  state,  either  in 
term  time  or  vacation,  where  some  right  of 
the  defendant  is  not  pr^udiced  thereby;  bnt 
the  dismissal  by  the  plaintiff  of  an  equitable 
proceeding.  In  which  a  receiver  to  take  charge 
of  the  assets  of  the  defendant  has  been  ap- 
pointed, does  not  necessarily  operate  to  dia- 
charge  the  receiver.  He  is  an  oflicer  of  the 
court,  his  possession  of  the  assets  of  the  de- 
fendant is  possession  by  the  court,  and  while 
in  such  a  case  the  functions  of  the  receiver, 
as  between  the  parties,  are  ended,  iiis  custody 
of  the  assets  in  bis  bands  continaes,  suhject 
to  the  order  of  the  court. 

2.  Where,  In  such  case,  the  holder  of  a  lien, 
or  other  creditor  of  the  defendant,  before  the 
receiver  has  been  ordered  to  surr»ider  the  aa- 
sets  In  his  hands,  makes  a  claim  thereto,  the 
Judge  may,  notwithstanding  the  dismissal  of 
the  original  suit,  retain  jurisdiction  over  the 
fund,  under  a  proper  petition  of  the  creditor 
for  such  distribution  as  may  be  legal  and  equi- 
table, but  it  is  not  good,  practice  to  order  a  re- 
instatement ot  the  original  case. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 

Petition  by  Ooombs  &  Co.  against  H  J. 
Fountain  and  others  in  which  one  Harrell 
was  appointed  receiver.  Thereafter  the  ac- 
tion was  dismissed,  and  T.  T.  Mills  and  oth- 
ers filed  a  petition  to  turn  over  to  them  cer- 
tain moneys.  Prom  an  order  reinstating 
the  case.  Fountain  and  others  brli^  error. 
Affirmed,  with  directions. 

Albert  H.  Russell  and  M.  E.  O'Neal,  for 
plaintiffs  In  error.  Bower  ft  Bower,  tor  de- 
fendants In  error. 

LITTLE,  J.  Coombs  ft  Oo.  filed  a  petltltHi 
against  Fountain  and  E,  Swindle  ft  Co.,  In 
which,  after  making  certain  allegations,  be 
prayed,  among  other  things,  for  the  appoint- 
ment of  a  receiver  to  take  ctiarge  of  certain 
property  of  Fountain,  and  after  a  bearing 
Harrell  was  appointed  receiver  of  such  prop- 
erty. Subsequently  the  petition  was  dis- 
missed by  the  pbUntUBs,  and  the  cost  paid. 
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Thereafter,  and  befora  a  discharge  of  the  re- 
ceiver bad  been  ordered.  Mills,  for  himself 
and  as  agent  of  others,  filed  a  petition  against 
O'Neal,  Fountain,  and  Harr^  receiver,  In 
the  court  where  the  receiver  had  been  ap- 
pointed, praying  that  the  defendants  tnm 
over  to  them  a  certain  sum  of  money.  This 
petition  was  snbsequently  amended  by  In- 
corporating a  prayer  that  the  case  of  Coombs 
&  Co.  against  Fountain  and  Swindle  be  re- 
Instated,  and  that  certain  money  In  the  hands 
of  O'Neal  be  turned  over  to  Harrell.  receiv- 
er. The  petitioner  offered  evidence  of  cer- 
tain attachments  and  foreclosure  of  laborer's 
Uens  which  had  been  levied  upon  the  prop- 
erty of  Fountain,  which  was  originally  In- 
cluded m  that  which  the  receiver  was  ordered 
to  take  possession  of.  Reference  was  had  in 
the  original  petition  to  these  attachments  and 
foreclosures  of  laborers'  llena,  from  the  ex- 
istence of  which  the  plaintiffs  therein  alleged 
that  a  receive  should  be  appointed,  and  In 
appointing  the  receiver  the  judge  referred  to 
same,  and  directed  the  receiver  appointed  to 
pay  them  If  he  realized  sufficient  funds  from 
the  sale  of  the  property.  So  that  not  only 
were  the  claims  presented  by  Mills  recog- 
nized by  the  plaintiffs  at  the  time  the  bill  was 
filed,  but  provision  was  made  by  the  judge 
for  their  payment  On  the  hearing  of  the 
petition,  O'Neal,  one  of  the  attorneys  of 
Fountain,  gave  certain  testimony,  which  it  is 
not  material  here  to  set  out,  other  than  that 
After  the  dismissal  of  the  case  against  Foun- 
tain and  Swindle  the  property  In  question 
was  sold,  and  the  proceeds  went  into  his 
hands  tw  the  purpose  of  making  certain  set- 
tlements. On  the  hearing  of  the  petition  filed 
by  Mills,  the  court  ordered  that  the  case  of 
Ooombs  &  Co.  against  Fotmtaln  and  Swindle 
A  ,  Co.  be  rdnstated,  and  that  O'Neal  be  or- 
dered to  d^sit  the  sum  In  his  hands,  sub- 
ject to  the  draft  of  the  receiver,  untU  final 
adjudication  on  this  petition  was  had.  To 
this  order  Fountain  and  O'Neal  excepted. 

It  is  contended  by  the  plaintiffs  In  error 
that  the  plaintiffs  had  the  legal  right  to  dis- 
miss their  action  either  in  vacation  or  term 
time,  and  It  Is  further  contended  that,  when 
this  was  done,  necessarily  the  funds  In  the 
receiver's  hands  went  to  the  party  from 
whom  they  were  taken.  There  Is  no  question 
but  that  the  plaintiff  may  dismiss  his  action 
In  any  court  of  this  state,  either  in  vacation 
or  In  term  time,  where  some  right  of  the  de- 
fendant is  not  prejudiced  by  such  dismissal 
(Smith  V.  Smith,  101  Ga.  298,  28  S.  B.  665); 
but  we  cannot  assent  to  the  proposition  that 
on  the  dismissal  of  this  action  the  funds  nec- 
essarily went  to  Fountain,  a  defendant  to 
the  original  petitlm.  from  whose  estate  they 
were  realized,  and  which  are  now  In  the  pos- 
session of  Mr.  O'Neal.  For  the  pn^sltlon 
that  sudi  a  disposition  necessarily  follows  the 
dismissal,  we  are  referred  to  the  case  of  War^' 
ren  v.  Bunch,  60  Oa.  124,  7  S.  B,  270.  It 
win  be  noted,  however,  in  that  case,  that  the 
mUns  was  made  oo  the  principle  that  the 


court  In  which  the  petition  was  filed  and  by 
which  the  receiver  was  appointed  had  no  ju- 
risdiction. If  it  had  not,  then,  under  plain 
principles  of  law,  all  the  proceedings  taken 
were  absolutely  void,  and,  being  void,  par- 
ties must,  upon  the  plain  principles  of  equity, 
be  restored  as  nearly  as  possible  to  their 
original  status  quo.  The  ruling  In  the  case 
Is  that  property  which  has  been  left  In  the 
hands  of  a  receiver,  after  the  bill  has  been 
dismissed  for  want  of  jurisdiction,  ought  to 
be  restorod  to  the  party  from  whom  the  re- 
ceiver took  It"  That  case  can  have  no  bear- 
ing upon  the  question  here  raised.  A  receiv- 
er is  the  officer  of  the  court  and  the  posses- 
sion a  receiver  of  property  belonging  to 
the  defendant  Is  the  possession  of  the  court 
In  his  work  on  Receivers  (section  833),  Mr. 
High  states  the  rule  to  be  that  the  abatanent 
of  the  action,  or  the  entry  of  final  judgment 
therein,  does  not  have  the  effect  of  dischar- 
ging the  receiver  ipso  facto;  that  although, 
as  between  the  parties  to  the  litigation,  the 
functions  of  the  receiver  have  terminated 
with  the  determination  of  the  suit,  the  receiv- 
er is  still  amenable  to  the  court,  as  its  officer, 
until  he  has  complied  with  its  directjon  as  to 
the  disposal  of  the  funds  which  he  has  re- 
ceived during  the  course  of  his  receivership. 
Mr.  Beach,  In  his  work  on  Receivers  (section 
800),  declares  that  the  determination  of  the 
suit  will  not  of  itself,  discharge  the  receiver, 
but  his  fimctlons  must  be  terminated  by  a 
formal  order  of  the  court  In  the  case  of 
Whiteside  v.  Prendergrast  2  Barb.  Ch.  471, 
It  was  ruled  by  the  coturt  of  chancery  of  the 
state  of  New  York  that  the  dlscwtlnuancf 
of  a  suit  does  not  discharge  a  receiver  ap- 
pointed therein.  To  the  same  effect  also,  see 
Crook  V.  Findley,  00  How.  Prac.  875.  In  the 
case  of  Field  v.  Jones,  11  6a.  413,  It  was 
ruled  that,  on  the  dismissal  of  a  bill,  the 
functions  of  a  receiver  who  had  been  ap- 
pointed ceased  between  the  parties,  but  that 
his  amenability  continued  to  the  court  and 
that  the  fund  In  his  hands  was  subject  to 
the  order  of  the  court,  and  would  be  returned 
to  the  party  from  whom  it  was  taken,  unless 
retained  upon  a  claim  properly  made  known 
and  presented  to  the  chancellor.  The  rule 
laid  down  In  the  Encyclopedia  of  Pleading 
and  Practice  (volume  17,  p.  847)  Is  that  "aft- 
er final  disposition  of  the  pending  suit  the 
discharge  of  the  receiver  Is  usually  a  matter 
of  right;  but  where  other  interests  than 
those  of  the  parties  to  the  suit,  such  as  the 
Interests  of  Ilenholders  or  other  creditors, 
have  come  Into  the  litigation,  a  dismissal  or 
other  final  determination  of  the  cause  wUl 
not  preclude  the  court  from  taking  any  ac- 
tion, even  to  continuing  the  receivership.  If 
necessary  to  protect  such  Interests";  and  this 
rule  Is  supported  by  num»ou8  authorities 
cited  in  note  1  on  page  848  ot  the  same  vol- 
tune.  The  appointment  of  a  receiver  Is  a 
harsh  remedy,  and  is  not  to  he  exercised  by 
the  court  In  any  case,  except  whera  Interests 
of  creditors  and  others  concerned  can  only  be 
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fully  protected;  but  when  czerdaed,  tiw  ef- 
fect !■  tbat  tlw  court  take*  poueMkm  oC  tbe 
propertr  of  the  defendant  for  the  purpose  of 
Bubserrlng  these  Interests.  The  right  of  the 
defendant  to  settle,  and  of  the  plaintiff  to  dis- 
miss his  petition.  Is  not  to  be  abridged.  With 
tbe  exercise  of  these  rights  tbe  court  has  but 
little  concern,  bttt  neither  tbe  settlement  by 
tbe  defendant,  nor  tbe  dlemlssal  of  his  suit 
by  the  plaintiff,  operates  to  discharge  the  re- 
ceiver, or  to  take  the  fund  In  his  bands  out 
of  the  possession  of  tbe  court.  That  can  only 
be  done  by  an  order  of  the  ctfurt,  vblch  will 
not  be  granted  until  It  bas  been  made  satta- 
fiictorlly  to  appear  that  tbe  Interests  of  tbe 
creditors  of  the  defendant  will  not  be  preju- 
diced. In  this  ease  tbe  plaintiff  had  a  right 
to  dismiss  his  salt  He  did  sa  It  did  not 
operate  to  discharge  tbe  receiver,  nor  to  make 
dlBposltiim  of  the  property  which  tbe  receiver 
was  directed  to  take  and  sell.  On  tbe  peti- 
tion of  certain  creditors  of  Ponntaln,  claim- 
ing to  be  llentaolders  and  asking  for  the  aih 
prt^rlation  of  the  fund  in  tbe  bands  oi  the 
receiver,  tbe  court  ordered  tbe  original  case 
in  which  the  receiver  was  appointed  to  be  re- 
instated. This  was  error.  Conquest  v.  Bank, 
S7  Ga.  500.  2B  S.  a.  US.  It  was  furtber  oi^ 
dered.  however,  that  the  fund  arlalog  from 
the  sale  of  property  which  bad  been  placed  In 
the  tiands  of  the  receiver,  and  whteb  was  at 
that  time  in  tbe  hands  of  Mr.  O'Neal,  attor^ 
ney  for  one  ot  the  original  defendants,  be 
paid  over  to  the  recelvtf.  In  this  It  must 
he  ruled  that  the  court  did  not  err.  but  it  had 
Jnrlsdletloa  to  make  final  disposltim  of  that 
fund  among  the  creditors  and  holders  of  lien 
agatost  Fountain,  notwItAistandlng  the  dis- 
missal of  tbe  original  bill,  such  disposition  to 
be  legally  and  equitably  made  under  the  pe- 
tition filed  hy  Mills  and  others,  but  not  nnder 
the  original  bllL  The  Judgment  Is  therefore 
affirmed,  irith  dh^ctim.  Judgment  affirmed, 
with  direction.  AH  tbe  justices  ooncnrring, 
eacept  ITISH,      absent  on  aooonnt  oC  alA- 


ORAMLINa  ft  al.  v.  POOL  et  si. 

(Supreme  Court  of  Georgia.   June  7*,  1900.) 

INSOLVENCY— USURY— ACTION  TO  RECOVBRr- 
LIMITATIONS  —  APPEAL  AND  ERROR  —  IN- 
BTRUCTIONS-^RBTUSAL  OF  RBQUB8T»-MBW 

TRIAL. 

1.  Any  plea  or  suit  for  tbe  recovery  back  of 
nsnry  Toluntarily  paid  by  a  debtor  to  bli  cml- 
itor  must  be  bronabt  within  a  period  of  one 
year  after  such  payioent  is  made.  Hence,  in 

a  contest  between  two  creditors  oTer  tbe  as- 
sets of  their  insolvent  debtor,  one  creditor  can- 
not make  the  other  acconnt  for  asary  Tolnnta- 
rib*  paid  him  by^  the  debtor  before  insniveDcy, 
witboat  instituting  proceediaes  for  this  pur- 
pose within  12  months  from  the  time  of  audi 
payment. 

2.  The  inntmctinns  requeiited,  so  far  as  legal 
and  pertinent,  were  sufficiently  covei-ed  by  the 

feneral  charge  given  to  the  Jury,  and  tbe 
allure  to  charge  in  tbe  precise  language  re- 
qnented  is  not  catiRe  for  a  new  trinl. 

8.  While  the  evidence  npon  the  sole  issue 
submitted  to  and  passed  upon  by  tbe  jozy  was 


deddedly  CMiflietins.  that  Introduced  for  the 

defendant  In  error  was  sufficient .  to  snpport 
the  verdict  and  It  does  not  appear  that  the 
same  was  contrary  to  tbe  charge  of  the  eoort. 
(Syllabns  by  the  Court.) 

Error  from  superior  court,  Douglas  coun- 
ty; C.  Q.  Janes,  Judge. 

Action  by  Gramllng.  Spalding  &  Co.  against 
W.  H.  Pool  and  others  for  an  Injunction  and 
oqultable  relief.  Judgment  In  favor  of  de- 
fendants, and  from  an  order  denying  a  mo- 
tion for  a  new  trial  plaintiffs  bring  error. 
Affirmed. 

J.  H.  McLarty  and  J.  &  James,  for  phdn- 
tiffa  In  error.  W.  A.  James  and  A.  U  Bozt- 
lett,  tot  defendants  In  error. 

LEWIS,  J.  It  appears  that  tbe  Utlgation 
between  tbe  parties  to  tbla  case  bos  been 
pending  In  court  for  a  number  of  years.  Tbe 
plaintiffs  in  error  In  this  case  ftled  th^r  blU 
Jn  December,  lfi83,  as  creditwa  by  open  ac- 
count of  the  firm  of  Turner  4k  Hudson 
against  said  firm,  which  was  composed  of 
O.  R.  Turner  and  Ailui  Hudson,  and  also 
against  W.  H.  Pool  and  others,  for  iqjunc- 
tloii,  receiver,  and  other  equitable  relief.  In 
that  bliU  anumg  other  things.  It  was  alleged 
that  Turner  &  Hudson  were  insolvent  trad- 
ers, and  attacked  as  fniudulent  and  vcrid  a 
deed  from  O.  B.  Turner  to  W.  H.  Pool,  dated 
March  19^  IS&L  That  coae  came  to  this 
court,  and  la  reported  as  Pool  v.  Ommlbift 
S8  Ga.  eca,  16  8.  B.  62.  It  aeema  from  that 
case  It  was  decided  that  tbe  deed  from  Tur- 
ner to  W.  H.  Pool  was  executed  and  hehl  for 
the  purpose  of  delaying  and  defeating  the 
collectkm  of  debta  due  by  Tnmer  ft  Hudson 
to  complainants  and  otber  oredltors;  that 
Pool  held  an  absolute  deed  to  the  property  te 
oecure  a  dcttt  with  hla  bond  to  reconvey  on^ 
standing;  that,  upon  tlw  d^tor  afterwards 
becoming  Inaolvent,  Vool  took  tbe  property 
In  payment  of  the  debt,  the  value  of  tbe 
property  being  largely  In  excess  of  the  debfc 
On  this  twanch  of  tbe  case  It  was  decided  hf 
this  court  that  the  other  creditors  ml^t 
have  the  property  administered  In  eqalty  as 
tbe  assets  of  an  Inaolvent,  and  tbe  |»ocoeds 
applied  first  to  tbe  aecnred  debt,  and  the 
surplus  to  tbeir  own  claims.  Tbe  present 
case  Is  an  andUary  proeeedliv  broni^t  to 
tbe  May  adjourned  term,  18B6,  of  court.  1^ 
the  aame  plaintiffa  against  the  defendonla 
Turner  ft  Hudson.  W.  H.  Pool  et  al.,  in  ^Idi 
tt  U  aUeged  that  the  property  deacribed  la 
the  original  blU  In  the  case  baa  be«  mM 
nnder  the  decree  mdered  therein  by  tte 
commissioner  appointed  1^  the  court  tor 
that  purpose,  and  bron^t  the  sum  of  I2.1QIX 
the  terms  of  Bale  beins  one-third  eaah.  and 
the  balance  In  one  and  two  yeara.  payments 
drawing  8  per  cent,  interest  per  annum  from 
date:  that  tbe  cmnmlsdoner  had  collected 
the  cosh  payment  of  $700,  and  had  Inatltab 
rid  suit  on  the  notes  given  bjr  Mrs.  Mary  W. 
Turner  for  the  balance^  dna  in  one  and  tvps 
yeara  after  date;  that  befen  the  final  tital 
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oC  tb«  caflft  In  tb*  laprem*  court  Pool  had 
charge  et  tbei  premlBM  sold  aa  set  out  In  tlie 
oiitrliuU  salt,  anil  recelTed  more  rents  and 
proftts  arising  from  said  property  than  hla 
entire  debt  against  Turner  &  Hudson  amonnt- 
ed  to.  and  that  be  should  pay  back  to  com- 
plainants the  sum  of  $300  for  rent  on  said 
property,  which  he  received  over  and  above 
the  amount  of  the  debt  claimed  by  him 
axalast  U.  R.  Turner.  The  petition  prayed 
that  the  matters  therein  refwed  to  be  1d- 
qoired  of  by  the  court,  and  a  final  dlstrlbu- 
tion  of  the  money  be  had  In  the  caae  as  orlff- 
Inally  directed  In  the  decree,  and  that  said 
Pool  be  required  to  account  for  all  mtmeys 
and  rents  wblch  bad  ggne  Into  his  bands, 
retltfoners  amended  by  alleelaK  that  O.  R. 
Turner  gare  to  Pool  hla  note  for  foO  aa  in- 
terest on  $600  for  eUcht  months  from  date, 
and  that  in  the  fall  of  18S5  Turner  paid  off 
the  $.10  note,  which  was  $16  more  than  8 
per  cent  per  annum  on  the  amount  borrow^ 
ed.  This  balance  was  claimed  as  a  set-off 
asninst  the  principal  sum  nf  $000.  The  Jury, 
on  the  trial  of  the  Issue  formed  by  this  case, 
returned  a  verdict  In  favor  of  W.  H.  Pod 
for  $728.78.  whereupon  plaintiffs  made  a  mo- 
tion for  a  new  trtaL  and  except  to  the  Judg- 
ment of  tbe  court  overruling  the  same.  In 
the  jud^ent  oremillog  this  motion  it  was 
ordered  by  tbe  court  that  counsel  for  Pool 
write  off  of  said  verdict  and  JudRment  the 
sum  of  $65.80.  In  obedience  to  wblch  order 
that  amount  was  accordingly  written  off. 

J..  In  one  ground  of  tbe  motion  for  a  new 
trial  it  la  alleged  that  the  court  erred  in  re- 
fusing to  charge  tbe  Jivy,  as  duly  reqnested 
by  plabitUTs  counsel  In  writing,  as  foUowa*. 
"If  you  believe  from  ths  evidence  tbat  O.  R. 
Turner,  on  the  2lBt  day  of  March.  1884,  bor- 
rowed from  W.  U.  Pool  the  sum  of  $000.  and 
gave  to  Pool  bis  note  for  $50  as  Interest  on 
same  date,  and  that  this  note  was  given  as 
Interest  on  $000  for  eight  months'  time,  be- 
ginning on  tbe  2lBt  of  March,  and  due  21at 
of  November.  1884.  and  you  further  believe 
that  Turner  paid  the  $50  In  fall  of  1885,  and 
took  up  the  note,  I  charge  you  that  all  over 
elffbt  per  cent  on  the  $000  for  eight  months 
would  be  usury,  and  you  ouf^t  to  credit 
Pool's  debt  with  sucb  usury  at  the  time  It 
was  paid  In  1885."  Exception  Is  further  tab- 
en  in  the  mbtion  to  tbe  following  charge  of 
tbe  court:  "I  will  state  here  that  tbe  $50 
note  has  nothing  to  do  with  the  case.  That 
bfls  already  been  paid,  settled,  and  gone  into, 
and  you  need  not  consider  it  In  any  way." 
There  seems  to  be  no  dispute  In  the  testl- 
mooy  Introduced  on  the  trial  that  Pool  ac- 
tofllly  made  a  loan  of  $000  to  Turner,  and 
that  he  took  bis  note  for  $000  principal,  and 
also  took  another  note  for  $50,  due  In  six 
months,  which  waa  stated  by  Turner  to  be  a 
premium  for  the  loan  of  $K0O.  There  Is  no 
question  but  that  the  $50  note  was  really 
usurious,  and  that,  as  such.  It  waa  paid  In 
tbe  fall  of  1885,  several  years  before  the  in- 
stltatlon  of  this  proceeding  to  make  tiie  cred- 


itor aecouiit  for  the  nsory.  It  does  not  ap- 
pear that  whsB  Turner  paid  tbe  $50  note  he 
waa  Insolvoit  Henee  we  think  the  claim  of 
ffH^elture  of  tikis  usury  haa  long  since  bean 
barred  by  the  statute  of  limitations.  By  the 
act  of  February  24.  1875  (Acta  1875,  p.  100), 
entitled  "An  act  to  regulate  and  Testrict  tbe 
rate  of  Intereat  In  this  state,  and  for  other 
purposes  therein  mentioned,"  after  iHwiding 
that  it  should  be  unlawful  to  charge  or  take 
any  Interest  greater  than  12  per  coit.  per  an- 
imm.  and  any  one  violating  this  provision 
itould  fbrfelt  the  Interest  so  chained  or  tak- 
en. It  waa  provided  fiurther  '^at  any  plea  or 
suit  for  the  recovery  such  forfeltnre  shall 
not  be  barred  by  tbe  lapse  of  time  shorter 
than  one  year."  The  act  approved  December 
11.  1871  (Acts  1871.  p.  75),  made  the  period  of 
limitation  for  a  forfeiture  of  usury  charged 
six  months;  and  the  act  of  1875,  which  Is 
embodied  in  section  2891  of  the  Civil  Code, 
simply  Intended  to  extend  the  period  of  llaa- 
Itatlon  prescribed  by  the  act  of  1871  from 
six  months  to  twelve  months.  In  tbe  case  of 
Cheapstead  t.  Frank.  71  Ga.  Md,  it  was  de- 
cided that  the  statute  of  limitations.  In  refer- 
ence to  any  pleas  or  suits  for  the  recovery  of 
usury  paid,  la  applicable  to  anita  to  recover 
OBury  which  has  been  paid,  or  to  a  set-crff 
daimliu;  ancb  a.  demand.  This  decision  had 
reference  to  the  act  of  1875  above  cited.  In 
tbe  case  of  Lilly  t.  De  Laperlere,  76  6a.  348. 
there  seems  to  have  been  a  question  on  the 
mind  of  Jostice  Blanford  as  to  whether  this 
act  of  1875  was  repealed  by  the  act  of  Octo- 
ber 14.  1870  (Acts  187A,  p.  184).  This  qnea- 
tion  waa  finally  adjudicated  by  this  conrt  hi 
Johnson  v.  Asaoclatlui.  87  Ga.  622,  25  S.  B. 
S58,  which  held  that  "sectk>n  B  of  the  usury 
act  of  Fefenruary  24,  187S  (Acta  1875,  p.  105), 
now  embodied  In  section  2057(0)  of  the  Cede 
of  1882,  was  not  repealed  by  the  nsory  act  of 
October  14,  lS7fi  (Acts  1878-79,  p,  185t.  and 
consequently  an  action  for  the  recovery  of 
money  paid  as  usnry  must  be  Inrought  wttUn 
(me  year  from  the  time  such  payment  was 
made;  or  tbe  aame  wUl  be  barred."  Besides, 
section  ao&7(e)  of  the  Code  of  1888.  eonstraed 
by  that  decision.  Is  now  embodied  In  the 
present  Code,  and  wonid  stand  aa  law  even 
If  there  had  been  an  effort  to  repeal  the  same 
by  the  legislature  of  1879.  It  follows  from 
the  above  that  the  debtor  blmaelf  could  not 
have  recovered  back  this  usury  he  volun- 
tarily paid  his  creditor,  either  by  suit  therefsr 
or  by  plea  and  set-off,  unless  be  had  Instituted 
his  action  within  12  mouths  from  sncb  pajh 
ment;  and.  of  course,  the  law  confers  upon 
his  creditors  no  grester  right  than  It  does' up- 
on the  debtor  In  such  a  matter. 

2.  Another  ground  In  the  motion  for  a  new 
trial  la  that  the  court  erred  in  refusing  Che 
written  request  of  plaintiffs'  counsel,  as  fol- 
lows: "If  tbe  Jury  believes  frmn  the  evi- 
dence that  O.  R.  Turner  could  have  rented  the 
storehouse  for  tbe  term  of  five  years  at  $12 
per  month,  and  went  to  W.  H.  1^1.  and  tried 
to  gat  him  to  allow  the  atoroiMoae  la  h»i 
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ed,  and  pay  the  same  on  tbe  (600  note  held 
by  W.  H.  Pool  agaUist  6.  R.  Torner.  and  yon 
further  believe  that  Fool  refused  to  do  so, 
and  continued  by  himself  or  hla  tenant  to  oc- 
cupy and  keep  possession  of  the  premises,  be 
would  be  bound  to  account  for  the  rent  for 
the  five  years  at  the  rate  of  $12.00  per 
month."  It  Is  true,  the  record  disclosed  that 
Turner  did  testify  In  effect  that  he  bad  been 
offered  for  fire  years'  rent  of  the  premises 
the  rate  of  (12  per  month.  It  was  denied,  on 
the  other  hand,  that  such  an  offer  was  ever 
made  known  to  Pool.  It  appears  from  the 
record  that  In  hla  general  charge  to  the  jury 
the  court  Instructed  them  to  the  effect  that 
If  they  believed  from  the  evidence  that  Pool 
had  by  himself,  or  those  under  him,  occnpied 
the  premises  In  question,  he  would  be  re- 
sponsible for  whatever  rent  he  bad  received, 
or  ought  to  have  received,  by  the  use  of  or- 
dinary care  and  prudence;  and,  If  others 
occupied  the  storehouse  with  bis  consent  he 
would  be  bound  to  account  for  whatever 
rent  the  evidence  shows  the  same  to  be 
worth.  He  further  Instructed  them  that 
they  should  determine  from  the  evidence 
how  long  Pool  held  this  property  after  It 
was  turned  over  to  him  by  Turner,  how  long 
any  one  held  It  under  him,  and  If,  while  in 
his  iJOSsessIoD  and  control,  any  one  used  the 
property  by  his  consent,  or  be  allowed  it 
to  be  done,  he  would  be  responsible  for  the 
rent  while  It  was  so  held,  and  they  should 
charge  him  rent  for  whatever  amount  the 
evidence  may  show  it  was  worth.  There 
was  considerable  conflict  in  the  testimony 
as  to  what  this  property  was  worth  for 
rent,  some  testifying  to  Its  only  being  worth 
four  dollars  or  five  dollars  per  month,  and 
others  to  sums  In  double  that  amount  The 
request  which  the  court  refused  to  give  had 
reference  to  the  testimony  of  one  of  the 
witnesses  for  the  plalntUCs.  It  would  have 
been  equally  as  proper  for  the  court  to  have 
specially  charged  a  theory  upon  the  testi- 
mony of  any  other  witness  In  the  case.  In- 
stead of  going  Into  details  of  this  sort  where 
a  number  of  witnesses  were  sworn  on  either 
side,  and  were  in  conflict  we  think  the  trial 
judge  pursued  the  better  coarse  in  giving  the 
general  Instructions  to  the  jury  above  stated, 
which  fully  covered  the  issues  involved  be- 
tween the  parties  touching  the  amount  of 
rents  that  should  be  chargeable  against  the. 
defendant;  and  we  do  not  think,  therefore, 
■  failure  to  give  this  special  request  with 
reference  to  the  testimony  of  a  particular 
witness  Is  cause  for  a  reversal  of  the  Judg- 
ment refusing  a  new  trial. 

8.  There  are  several  other  grounds  in  ttie 
motion  for  a  new  trial,  some  complaining  of 
the  verdict  being  contrary  to  the  charge  of 
the  oonrt,  and  also  contraiy  to  law  and  evi- 
dence. There  Is  also  a  ground  in  the  motion 
for  a  new  trial,  because  the  Jury  failed  to  al- 
low a  credit  of  (36  paid  by  Mrs.  Turner  on 
January  10, 1888,  which  Pool  admitted  shoukl 
■»  u  a  endlt  w  bis  claim.  Wo  do  not  imow 


1^  what  calculation  the  Jury  arrived  at  Its 
verdict  and  cannot  say  whether  they  al- 
lowed that  credit  or  not  In  their  flndings. 
The  evidence  in  the  case  was  conflicting,  not 
only  aa  to  the  value  of  the  premises  in  dis- 
pute for  rent,  but  also  aa  to  tbe  time  in 
which  Pool  was  properly  ch&i^eable  with  the 
rent;  plaintiffs  contending  that  he  was  In 
possession  nntll  the  sale  by  the  commission- 
er, which  was  In  1803,— eight  years  from  the 
time  he  first  acquired  possession;  the  defend- 
ant Introducing  testimony  tending  to  estab- 
lish the  fact  that  he  abandoned  possession  of 
the  storehouse  In  question  about  the  time  of 
the  decision  by  this  court  In  the  case,  which 
was  rendered  In  1801.  What  amount  per 
month,  and  for  what  length  of  time,  the  Jury 
credited  his  claim  with  rent  does  not  appear 
from  their  verdict,  which  was  simply  one  of 
a  general  nature.  Besides  this,  the  court 
required  Pool's  counsel  to  write  off  from  the 
verdict  an  amount  exceeding  the  credit  which 
plaintiffs  claim  the  Jury  failed  to  allow; 
and  It  may  be  that  In  ordering  this  deduction 
the  judge  Intended  to  provide  for  the  pay- 
ment of  that  credit  as  well  as  some  others, 
which,  in  his  Judgment  might  have  been 
omitted.  The  sole  issue  in  this  case  was 
passed  upon  by  the  Jury  under  testimony 
that  was  decidedly  conflicting,  the  main  Is- 
sue being  as  to  what  rents  or  profits  the  de- 
fendant Pool  was  chargeable  with  under 
the  evidence  presented  both  for  plaintiffs  and 
defendants.  After  carefully  reading  the  tes- 
timony, we  think  that  introduced  In  behalf 
of  the  defendant  In  error  was  snflldent  to 
support  the  verdict  and  we  cannot  say  that 
there  was  anything  to  Indicate  that  the  ver- 
dict was  contrary  to  the  charge  of  the  court 
This  was  really  a  Jury  contest  It  does  not 
appear  that  any  error  of  law  was  committed 
on  the  trial,  and  where,  in  an  Issue  of  fact 
there  Is  any  evidence  to  sustain  the  finding 
of  the  jury,  the  invariable  rule  of  this  court 
Is  not  to  interfere  with  the  discretion  of  the 
trial  judge  In  overruling  the  motion  for  a 
new  trial,  though  the  record  may  tend  to  in- 
dicate a  preponderance  of  the  testimony  in 
favor  of  the  unsuccessful  party.  Judgment 
affirmed.  All  the  Justices  concurring,  ex- 
cept FISH,  J.,  abeeat  on  account  of  slckneaa. 


HORKAN  T.  BBNNmO. 
(Supreme  Court  of  Georgia.  Jane  8.  1900.) 

EVIDENCE-ADMISSIONS  OF  ADUINI8TRAT0R- 

EJECTMENT. 

1.  Admissions  made  by  an  administrator  aft- 
er his  appointment  are  admisriblo  avdnst  the 
estate  of  his  Intestate. 

2.  The  amount  of  damages  or  of  mesne  prof- 
its to  l>e  recovered  is  a  question  for  the  jury, 
and  not  for  the  court  It  was  therefore  error 
to  direct  the  jury  to  And  a  vedfled  svm  as 
mesne  profits. 

(Syllabus  by  the  Court) 

Errw  from  superior  court,  Colquitt  eoonty: 
H.  a  Sheffield,  Judgo^ 
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Action  by  M.  A.  Bennlng,  administratrix, 
fcgalnst  G.  A.  Horkan.  JudgmeDt  for  de- 
tendont.  Plaintiff  brings  error.  Bevrased. 

L  A.  Bosh  ft  Sons  and  D.  H.  Pope  ft  Son, 
for  plaintiff  In  error.  W.  a  McOall,  for  de- 
fendant In  error. 

SIMMONS,  a  J.  An  action  of  complaint 
for  certain  land  In  Colquitt  county  was 
brought  by  Mary  A.  Benning,  as  adminis- 
tratrix de  bonis  non  of  the  estate  of  Seaborn 
Jones,  against  Horkan.  The  plaintiff  put  in 
erldence  a  grant  from  the  state  to  Seaborn 
Jones,  of  Baldwin  county,  Ga.,  and  her  let- 
ters of  administration.  Horkan  defended, 
and  put  in  erldence  a  deed,  dated  In  1S73, 
from  John  I.  Hall,  as  administrator  of  John 
Hall,  to  Quzzard;  a  deed  from  Guzzard  to 
Henry  Banks,  dated  In  1877;  a  deed  from 
Henry  Banks  to  James  Banks,  dated  In  1890; 
and  a  deed  from  James  Banks  to  Horkan, 
dated  In  1892.  Horkan  was  shown  to  be  in 
possession,  but  there  was  no  evidence  as  to 
the  length  of  time  he  had  been  In  possession. 
There  was  evidence  that  the  value  of  the 
timber  on  the  land  for  turpentine  purposes 
had  been,  before  Horkan  began  to  cut  It, 
from  $300  to  $400,  and  that  it  was  atUI 
worth,  for  turpentine  purposes,  from  fl.60 
to  $2  per  acre.  There  appears  In  the  record 
nothing  to  show  the  numl>er  of  acres  in  the 
lot.  Horkan  claimed  that  the  intestate  of 
the  plaintiff  was  not  the  grantee  named  In 
the  grant  from  the  state  relied  upon  by  the 
plaintiff,  and  he  showed  by  uncontradicted 
evidence  that  there  had  been,  at  the  time  of 
the  grant,  two  men  of  the  name  of  Seaborn 
Jones  residing  In  Baldwin  county.  Ga.  He 
showed  that  both  these  men  subsequently 
moved  to  Muscogee  county,  where  the  in- 
testate of  the  plaintiff  resided  up  to  the  time 
of  his  death.  The  defendant  also  offered  In 
evidence  an  application  by  the  plaintiff  to 
the  ordinary  of  Muscogee  county  for  leave  to 
sell  all  the  wild  lands  owned  by  the  estate 
of  her  intestate,  and  not  in  Muscogee  county. 
In  this  application  were  set  out  many  and 
divers  lots  of  land  as  the  property  of  the  es- 
tate, but  among  them  did  not  appear  the  lot 
now  In  controversy.  The  defeudant  also  of- 
fered in  evidence  certified  copies  of  tax  re- 
turns, showing  that  from  1866  to  the  time  of 
the  trial  the  administratrix  of  the  Intestate 
bad  never  returned  the  lot  for  taxes,  but 
that  sncb  lot  had  been  returned,  and  the 
taxes  on  It  paid  by  the  defendant  and  those 
under  whom  he  claimed.  This  evidence  (the 
applicatton  and  the  certified  copies  of  re- 
turns) was,  on  motion  of  plaintiff's  conntel, 
rejected.  The  court  thereupon  directed  a 
verdict  for  the  plaintiff  for  the  land  and  for 
$300  as  mesne  profits.  The  defendant  made 
a  motion  for  a  new  trial,  in  which  he  com- 
plained of  the  exclusion  of  the  evidence  men- 
tioned above  and  of  the  direction  of  the  ver- 
dict This  mothm  was  overruled  by  Uie 
court,  and  the  movant  excepted. 
86aB.-28 


1.  The  application  to  the  ordinary,  pur- 
porting to  set  out  all  the  wild  lands  belong- 
ing to  the  estate  of  the  Intestate,  setting  out 
many  such  lands,  and  omitting  this  particu- 
lar lot,  was  in  the  nature  of  an  admission, 
and  should  have  been  received  by  the  coiul. 
It  Is  wel!  settled  by  decisions  of  this  court 
that  admissions  by  an  administrator  or  ex- 
ecutor, made  after  he  had  been  clothed  with 
the  trust,  are  admissible  against  the  estate 
he  represents.  Sample  v.  Lipscomb,  18  Ga. 
687;  lAWBon  v.  Powell.  31  Ga.  681;  Floyd 
V.  Wallace,  81  Ga.  688  (Syl.,  point  4).  The 
court,  therefore,  erred  In  excluding  the  ap- 
pllsatlon.  For  the  same  reason  It  was  error 
to  exclude  the  certified  copies  of  tax  returns. 
We  hold  now  simply  that  this  evidence  was 
admissible.  What  probative  force  it  should 
have  with  the  jury  we  are  unable  to  say, 
and  on  that  matter  desire  to  express  no  ojjln- 
lon. 

2.  The  present  suit  was  brought  for  the 
land,  and  also  for  mesne  profits.  In  an  ac- 
tion of  ejectment  mesne  profits  are  given  to 
a  successful  plaintiff  as  compensation  in  the 
nature  of  rent  for  the  period,  within  the 
statute  of  limitations,  for  which  the  land 
has  been  illegally  held  by  the  defendant 
What  was  the  rental  value  of  the  land  In- 
volved in  the  present  case  should  have  been 
determined  by  the  Jury.  The  evidence  as  to 
the  rental  value  of  the  land  was  merely 
advisory,  and  the  Jury  had  the  right  to  fix 
their  own  valuation.  Further  than  this,  the 
evidence  did  not  point  to  any  fixed  or  spectflc 
amount  It  was  therefore  error  for  the  court 
to  direct  the  jury  to  find  a  verdict  for  $300 
for  mesne  profits.  Under  the  evidence  and  In 
the  nature  of  the  question,  the  determination 
of  the  amount  of  mesne  profits  should  have 
been  left  with  the  Jury.  Judgment  reversed. 
All  the  Justices  concurring,  except  E18H,  J., 
absent  on  account  of  sickness. 


Ex  parte  GREGOBT. 
In  re  BUFFINGXON. 
(Supreme  Court  of  South  Carolina.  July  8* 
1800.) 

INBANB  PBRSONS-^DOHENT  WITHOUT  NO' 
TICa— RIQHT  TO  APPEAL. 

Const.  1805,  art.  S,  {  15.  provides  that 
the  court  of  common  pleas  shall  have  appellate 
jurisdiction  of  cases  within  the  jurisdiction  of 
inferior  courts,  unless  the  general  assembly  shall 
provide  for  appeals  directly  to  tlie  supreme 
court.  The  general  assembly  baa  not  made 
such  provisions  in  resard  to  appeal  from  the 
probate  court.  Article  6,  §  18,  provides  that 
the  court  of  probate  shall  have  jurisdiction  In 
cases  of  lunacy,  unless  changed  by  act  of  the 
general  assembly,  and  do  such  change  has  been 
mad&  Code  Civ.  Proc.  §  57,  provides  that  any 
person  injured  by  any  final  order  or  decree  of 
the  probate  court  may  appeal  to  the  circuit 
court  ffeld.  that  certiorari  would  oot  lie  to  a 
judgment  of  the  probate  court  declaring  a  per- 
son to  be  of  unsound  mind,  but  that  appeal 
was  the  proper  remedy. 

Appeal  from  common  pleas  circuit  court  oC 
Saluda  county;  James  Aldrich,  Judge. 
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Certiorari  by  Henrietta  Bufflngtc«  to  re- 
view a  Judgment  of  tbe  court  of  probate  de- 
daring  ber  liiaaae.  From  an  order  dlimlMliig 
tlM  petition,  ibe  a^eala.  Affirmed. 

N.  G.  EmoB  and  EL  W.  AUe,  for  appellant 
a  J.  Bamage,  E.  B.  Bleaoe,  and  J.  SI.  O.  Oreg- 
017,  for  apiwUee. 

POPE,  J.  Henrietta  Bnfflngtoo,  witboat  any 
notice  to  ber,  was  adjudged  by  tbe  probate 
court  of  Saluda  county,  in  this  state,  to  be  a 
person  of  unsound  mind,  and  one  A.  J.  Greg- 
ory was  appointed  by  socb  probate  court  to  be 
the  committee  of  her  person  and  estate.  I^om 
this  Judgment  of  tbe  probate  court  tbe  said 
Henrietta  Bufflngton.  ttarongb  her  attorney, 
E.  W.  Able,  Esq.,  has,  within  tbe  time  pre- 
scribed by  statute,  served  notice  of  ai^eal, 
and  such  appeal  is  now  pending.  However, 
after  tbe  notice  of  appeal  above  referred  to, 
the  said  Henrietta  BufBngton,  through  her 
said  attorney,  E.  W.  Able.  Esq.,  applied  to 
James  Aldiich,  while  presiding  over  tbe  court 
of  common  pleas  for  said  Saluda  county,  for 
the  writ  of  certiorari  to  be  directed  to  tbe 
Judge  of  probate  for  Saluda  county,  requiring 
him  to  have  tbe  records  of  bis  court  relating 
to  tbe  matter  of  Henrietta  Buffington  as  a 
person  of  supposed  unsound  mind  before 
Judge  Aldrlcb.  Due  retnrn  was  made  by  said 
probate  Judge,  whereupon  Judge  Aldrlcb  dis- 
missed the  petition  for  writ  of  certiorari,  and 
refused  to  issue  said  writ,  upon  tbe  ground 
that  tbe  petitioner  has  an  ample  remedy  by 
appeal,  and  that  cold  appeal  Is  ber  proper 
remedy.  Sbe  now  appeals,  and  by  ber  appeal, 
on  the  grounds  thereof,— (1)  that  tbe  circuit 
Judge  erred  in  holding  tbat  Henrietta  Bufflng- 
ton had  the  right  of  appeal  from  the  proceed- 
ings In  the  probate  court;  and  (2)  that  the 
elrcoit  Judge  erred  in  holding  tbat  an  appeal 
was  tbe  proper  remedy,  and  not  writ  of  cer- 
tiorari,—tbe  appellant  concedes  that  practi- 
cally but  wne  question  Is  before  us,  namely, 
whether  there  Is  right  of  appeal  from  the 
probate  court  in  such  a  proceeding  as  that 
testing  the  soimdness  of  mind  of  a  party  who 
Is  alleged  to  be  of  unsound  mind,  wben^ch 
person  so  charged  Is  served  with  no  notice 
of  Buch  proceedings.  We  may  remark  that 
since  the  recent  case  of  State  v.  Moore,  64 
S.  C.  55t!.  32  S.  E.  TOO.  It  Is  not  an  open  ques- 
tion In  this  state  that  when  a  right  of  appeal 
Is  provided  from  an  Inferior  Jurisdiction  writ 
of  certiorari  will  not  be  allowed  also,  except, 
possibly.  In  very  exceptional  cases.  Let  us 
Bee  If  there  is  a  right  of  appeal  from  the 
proliate  court  to  tbe  court  of  common  pleas. 
Our  constitution  of  1805  (section  15.  art.  S) 
provides:  "Tbey  [courts  of  common  pleas] 
shall  have  appellate  Jurisdiction  In  all  cases 
wllbin  the  Jurisdiction  of  inferior  courts,  ex- 
cept from  such  inferior  courts  from  which  the 
general  assembly  shall  provide  an  appeal  di- 
rectly to  the  supreme  court."  It  Is  admitted  that 
there  has  been  no  legislation  In  this  state  by 
which  appeals  may  be  taken  from  the  orders. 


Jndgmentst  decrees,  or  otiier  proceedings  of 
a  court  of  probate  directly  to  the  supreme 
court  of  this  state.  Such  being  the  case, 
the  conits  of  common  pleaa  have  appellate 
Jurisdiction  in  all  cases  within  the  JurlsdlcUoo 
of  probate  courts.  Our  next  Inquiry  is,  have 
probate  courts  Jurisdiction  of  matters  relating 
to  persons  non  compos  mentis?  Section  19  of 
article  0  of  onr  constitution  of  1895  provides: 
"The  court  of  probate  shall  remain  as  now  ea- 
tabltabed  in  the  county  of  Charleston.  In  all 
other  counties  of  the  state  the  jurisdiction  in 
all  matters  testamentary  and  of  administra- 
tion. In  business  appertaining  to  minora  and 
allotment  of  dower,  in  cases  of  idiocy  and 
lunacy  and  persons  non  compos  mentis  shall 
be  vested  as  the  general  assembly  may  pro- 
vide, and  until  such  provision  such  Jurisdic- 
tion shall  remain  In  the  court  of  probate  as 
DOW  established."  It  Is  admitted  that  there 
has  been  no  provision  by  the  general  aesemldy 
of  this  state  vesting  Jurisdiction  In  the  cases 
enumerated  In  this  section  of  the  constitution 
In  any  other  court  than  the  protMite.  Both 
under  the  constitution  of  1808  and  the  laws 
pursuant  thereto  courts  of  probate  were  In- 
tmsted  with  Jurisdiction  **!n  cases  of  idiocy 
and  lunacy  and  persons  non  compos  menttsL** 
See  Const.  1888,  art  4,  $  20;  14  Acts  Gen. 
Assem.  f  3S;  also  2  Rev.  St  f  37. 

To  show  that  Henrietta  Bufllngton.  tbongli 
not  served  with  process  In  the  proceedings 
affecting  her  In  the  probate  court  and  not 
made  a  party  to  such  proceeding,  has  tbe 
right  of  appeal  preserved  to  her  therefrom, 
we  have  but  to  dte  section  57  of  the  Code  of 
Civil  Procedure  of  this  state,  which  supplies 
the  machinery  to  carry  Into  effect  the  "ap- 
pellate Jurisdiction  in  all  cases  within  tbe 
Jurisdiction  of  Inferior  courts"  conBded  to 
Courts  of  common  pleas  in  this  state  by  artitie 
5  of  section  15  of  our  constitution  of  18^.  tt 
la  the  Judgment  of  this  court  that  the  Jnde- 
ment  of  the  drcult  conrt  be  affirmed. 


STATS  T.  JAOOSR8, 
(Supreme  Oonrt  of  Sonth  Can^u.  Jons  181 

1900.) 

DYINO  DBCULRATIONS— BVIDBNO  IM  RBPLT 

—THREATS. 

1.  The  statement  of  deceased,  after  he  was 
shot,  tbat  "he  was  shot,  and  shot  bad."  diwt 
not  show  tbat  be  was  aware  tbat  death  was 

imminent,  so  as  to  admit  statements  as  dfing 
docin  rations. 

2.  Tbnt  deceawd.  Jnst  after  he  was  shot 
ufwd 'lanfrnage  indicating  that  be  then  fenrrd 
that  the  shot  would  prove  fatal,  will  not  antbor- 
izp  the  admission,  as  dying  declarationH,  of 
statemontB  ninde  five  to  seven  hours  later,  when 
he  seemed  to  be  resting  perfectly  easy,  and  did 
not  manifest  any  cotirem  about  himself;  nor 
is  their  admission  authorized  by  the  fact  that 
fire  or  six  hours  later  he  had  no  hope  of  re- 
covery. 

3.  Testimony  for  defendant  that  deceased 
had  made  threats  to  injure  him  does  not  ao- 
thorize  the  state,  in  reply,  to  prove  threats 
made  by  defendant  against  deceased  prior  te 
the  honudde. 
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al  from  general  sesslans  drcnlt  court 
:  county;  O.  W.  Buchanan,  Judge. 
a.m  Jaggers  was  convicted  of  murder, 
peals.  Reversed. 

F.  ft  John  R.  Ehrt,  tor  appellant, 
r  Henr7.  for  the  State. 

EB.  C  J.  The  defendant  was  indlct- 
Ltae  murder  of  one  George  Burrls.  and 
ind  guilty,  with  a  recommendation  to 
The  defendant  appeals  upon  the  sev- 
ceptlons  set  out  In  the  record,  which 
lit  two  questions:  (1)  Whether  there 
ror  in  receiving  certain  statements 
y  the  deceased  as  dying  declarations; 
ther  the  circuit  court  erred  In  admit- 
i  testimony  of  one  Wilson,  offered  In 
y  the  state,  tending  to  show  that  the 
int  had  made  threats  against  the  de- 

,  as  to  the  admias'lblllty  of  the  so- 
lying  declarations:  For  a  proper  un- 
dlng  of  this  question.  It  will  be  ueces- 

make  tlie  following  statement,  gath- 
om  the  "case."  as  prepared  for  argu- 
ere,  as  well  as  from  the  supplemental 
ay  embraced  In  the  argument  of  the 
r,  which  was  consented  to  by  counsel 
lellant,  provided  they  be  allowed  20 
1  which  to  submit  "additional  testl- 
nd  further  argument,"  of  which  pro* 
)wever,  the  appellant's  counsel  have 
died  themselves.  It  seems  that  the 
d  was  shot  on  the  morning  of  the  3d 
iber,  1809.  between  0  and  10  o'clock; 
s  witness  Cato  Williams  who  found 
ae  10  or  15  minutes  after  he  was  shot, 
1  the  yard,  near  the  well,  heard  him 
t  "he  was  shot,  and  shot  bad."  This 
in  the  supplemental  testimony  em- 

In  the  argument  of  the  solicitor.  Is 
ated  as  saying  that  he  saw  the  de- 

again  that  afternoon  at  his  house, 
:  or  4  o'clock,  and.  when  asked  wheth- 
ge  (the  deceased)  said  anything  about 
replied:  "He  never  said  anything  to 
ut  dying,  except  at  the  well.    He  said 

shot,  and  did  not  expect  to  live.  He 

was  shot  bad,  and  didn't  expect  to 
r  IL"  This  manifestly  refers  to  what 
tness  heard  the  deceased  say  In  the 
S  at  the  well,  a  very  short  time  after 
1  shot;  for  he  adds  to  his  testimony 
oted  the  following:  "And  the  other,  at 
I  don't  know  anything  about  that" 
Et  witness  offered  to  prove  the  alleged 
declarations  was  C  H.  Sandlfer,  a 
-ate,  who  reduced  the  statement  of  de- 

to  writing.  This  witness  testified 
}  was  In  company  with  the  sheriff 
t  or  4  o'clock  In  the  afternoon  of  the 

which  deceased  was  shot,  and  found 
eplng  under  the  Influence  of  opiates." 
aked  him  up,— shook  him,"— and  then 
le  the  statement  in  question.  But, 
ixamined  as  to  whether  the  deceased 
msclous  of  his  condition,  he  testified 


as  ftdlows:  "Q.  The  boy,  George,  said  noth- 
ing to  you  about  whether  he  was  gohig  to  die 
or  not?  A.  No,  I  told  him  that  he  could 
make  It  [referring  to  the  statement]  If  he 
wished;  that  be  might  die;  that,  if  be  had 
any  statement  to  make,  to  make  It  now.  Q. 
You  told  him  he  might  die?  A.  Yes,  sir. 
Q.  He  didn't  say  whether  he  was  going  to 
die  or  not?  A.  No,  sir;  he  didn't  say.  Q. 
You  say  be  was  under  the  Influence  of  mor- 
phine at  the  time?  A.  Seemed  so.  He  was 
breathing  pretty  heavy,  and  seemed  resting. 
Q.  Didn't  seem  concerned  about  himself?  A. 
No,  sir;  we  had  to  shake  him  to  keep  him 
awalM.  Q.  But  he  didn't  seem  to  manifest 
any  concern  about  himself,— whether  he 
would  get  well  or  not?  A.  Mo;  he  seemed 
to  be  perfectly  easy."  It  seems  that  another 
witness  (J.  N.  Gillespie)  had  previously  testi- 
fied that  he  had  seen  the  deceased  in  the 
morning  after  he  was  shot,  ana  ;when  asked 
if  deceased  had  said  anything  about  dying, 
replied:  "Yes,  sir;  he  just  told  me  he  had  no 
hope  of  himself."  But,  there  being  some 
doubt  as  to  the  time  when  tbe  deceased  made 
this  statement,  the  witness  Gillespie  was  re- 
called, when  be  said  that  this  statement  was 
made  to  him  by  the  deceased  after  dark, 
about  8  or  10  o'clock  at  night  of  tbe  day  de- 
ceased was  shot;  and  that  tbe  deceased  lived 
until  about  12  o'clock  the  next  day. 

Tbe  rules  In  regard  to  the  admissibility  of 
dying  declarations  are  well  settled:  (1)  That 
death  must  be  Imminent  at  tbe  time  the  dec- 
larations In  question  are  made;  (2)  tliat  the. 
declarant  must  be  so  fully  aware  of  this  as 
to  be  without  any  hope  of  life;  (3)  that  the  sub- 
ject of  the  charge  must  be  the  death  of  the 
declarant,  and  tbe  circumstances  of  tbe  death 
must  be  the  subject  of  the  declarations. 
State  V.  Johnson,  26  S.  a  l&S,  1  S.  E,  510, 
and  the  cases  therein  cited,  recognized  and. 
followed  in  the  subsequent  cases  of  State  v. 
Bradley,  84  S.  C.  13&.  13  S.  E.  315,  and  Same 
V.  Banister.  36  S.  C.  295,  14  S.  E.  678.  Now. 
while  the  third  of  these  requirements  was 
met  In  this  case,  and  possibly  the  first,  also, 
altttough  the  death  did  not  occur  until  the  next 
day.-yet  we  are  unable  to  discover  any  evi- 
dence that  tbe  second  requirement  was  met; 
for  there  Is  nothing  to  show  that  tbe  deceas- 
ed, at  the  time  he  made  the  declarations  In 
question,  was  so  fully  aware  that  his  death 
was  Imminent  as  to  have  lost  all  hope  of  re* 
covery,  but  the  testimony,  rather,  tends  to 
show  the  contrary.  The  deceased  was  Heep- 
ing  quletl^,— "he  seemed  to  be  perfectly 
easy,"— and,  when  roused  up  and  asked  If  he 
did  not  want  some  milk,  sat  up  In  bed  and 
drank  a  glass  of  milk,  and  then  made  the 
declarations  admitted  in  evidence.  He  cer- 
tainly said  nothing  and  did  nothing  tending 
to  show  that  be  was  conscious  of  Impending 
death.  The  doctor,  who  bad  seen  him  and 
given  him  some  powders,  was  not  examined 
as  to  his  condition,  nor  asked  his  opinion  as 
to  whether  death  was  Imminent,  so  far  as  the 
record  before  os  shows.    3tiven  when  told  bjr 
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tbe  witness  wlio  took  tbe  statement  that  be 
might  die,  and  If  he  wished  to  make  any 
statement  he  conld  do  so,  the  deceased  ex- 
pressed no  apprehension,  and  In  no  way  Indi- 
cated that  be  was  uneasy  about  bis  condition. 
On  the  contrary,  when  the  witness  was  asked 
whether  deceased  seemed  to  be  concerned 
about  himself,  be  replied:  "No,  sir;  we  bad  to 
shake  him  to  keep  him  awake.  Q.  But  he 
didn't  seem  to  manifest  any  concern  about 
himself,— whether  he  would  get  well  or  not? 
A.  No;  he  seemed  to  be  perfectly  easy." 
This  certainly  is  not  such  evidence  as  the 
rule  contemplates.  But  tt  is  contended  that 
the  testimony  of  Cato  Williams,  copied  above. 
Is  sufficient  to  show  that  deceased  bad  lost 
ail  hope  of  recovery.  This  witness  seems  to 
have  been  the  first  person  who  reached  the 
deceased  after  he  was  shot,— a  very  few  min- 
utes  afterwards;  and.  when  first  asked  what 
the  deceased  said,  did  not  say  that  the  de- 
ceased said  anything  about  dying,  only  said 
"he  was  shot,  and  sbot  bad."  Subsequent- 
ly, when  asked:  "Q.  Did  George  [tbe  de- 
ceased] say  anything  about  dying?  A.  He 
never  said  anything  to  me  about  d-ying,  ex- 
cept at  the  well.  He  said  he  was  shot,  and 
didn't  expect  to  live.  He  said  be  was  shot 
bad,  and  didn't  expect  to  get  over  it.  And 
the  other,  at  home,  I  don't  know  anything 
about  that."  This  conversation  between  the 
witness  and  the  deceased,  thus  amplified  be- 
yond bis  first  statement  of  such  conversatlou, 
manifestly  occurred  at  the  well,  but  a  very 
short  time  after  the  deceased  was  shot  down, 
and  several  hours  before  the  deceased  was 
removed  to  his  home;  and  while  it  may  be 
true  that,  under  the  excitement  of  tbe  mo- 
ment, be  may  have  used  the  language  last  at- 
tributed to  him  by  the  witness,  Indicating 
that  he  then  feared  that  the  shot  would 
prove  fatal,  yet,  several  hours  afterwards, 
when  he  had  been  removed  to  his  house,  and 
seemed  to  be  resting  "perfectly  easy,"  it 
does  not  at  all  follow  that  he  still  entertained 
the  same  apprehensions.  On  fbe  contrary, 
tbe  witness  who  took  the  statement  offered 
in  evidence  says  that  be  did  not  then  seem  to 
manifest  any  concern  about  himself,  which 
he  undoubtedly  would  have  done  if  be  then 
supposed  that  death  was  Imminent.  Again, 
ft  is  said  that  bts  declaration  to  the  witness 
Gillespie  that  "he  had  no  hope  of  blmseir' 
shows  that  be  was  conscious  of  his  condition; 
but  It  is  manifest  that  such  declaration  was 
made  some  four  or  five  hours  after  tbe  wit- 
ness Sandlfer  took  down  tbe  statement  offer- 
ed in  evidence,  and  it  might  well  be  that  be 
had  then  lost  hope  of  himself,  though  It  is  far 
from  showing  that  be  bad  lost  hope  when 
he  made  the  statement  to  Sandlfer,  several 
hours  before.  It  is  true  that  Gllteaple,  '^ben 
first  OD  the  stand,  did  testify  that  the  state- 
ment made  to  him  was  before  Sandlfer  bad 
seen  tbe  deceased;  but,  when  recalled  to  the 
stand  for  the  purpose  of  explaining  when  It 
was  that  he  heard  deceased  aay  that  he  bad 
no  hope  of  himself,  he  not  only  aays  that  it 


was  after  Sandlfer  had  seen  the  deceased, 
but  fixes  the  time  iq>eciflcally,  as  after  dark 
(about  9  or  10  o'clock  at  night),  which  was 
some  four  or  five  hours  after  tbe  statement 
was  made  to  Sandlfer  about  8  or  4  o'clock  in 
the  afternoon.  Now,  in  view  of  the  fact  that 
dying  declarations  constitute  one  of  the  ex- 
ceptions of  tbe  rule  rejecting  hearsay  evi- 
dence (1  Qreenl.  Ev.  {  166),  and  In  view  of  the 
following  language  in  section  lo8  of  the  same 
volume,  "It  Is  essential  to  tbe  admlsslbUlty  of 
these  declarations,  and  Is  a  preliminary  fact 
to  be  proved  by  tbe  party  offering  them  in 
evidence,  that  they  were  made  under  a  sense 
of  Impending  death,"  It  seems  to  us  that 
there  was  error  in  receiving  In  evidence  the 
statement  taken  down  in  writing  by  the  wit- 
ness Sandlfer  as  the  dying  declaration  ot  tbe 
deceased. 

The  second  question  is  whether  there  was 
error  In  receiving  the  testimony  of  one  Wil- 
son, when  offered  in  reply  by  the  state,  tend- 
ing to  show  that  defendant  bad  made  threats 
against  tbe  deceased  prior  to  tbe  homicide. 
This  testimony  was  objected  to  by  defend- 
ant's counsel  upon  the  ground  that  it  was 
not  In  reply  to  any  testimony  offered  for  the 
defense,  but  the  objection  was  overruled. 
It  does  not  appear  In  tbe  "ease,"  as  prepared 
for  argument  here,  or  from,  the  supplement 
found  In  tbe  argument  of  tbe  solicitor,  tha^ 
the  defendant  had  offered  any  testimony  to 
which  tbe  testimony  of  the  witness  Wilson 
could.  In  any  sense,  be  regarded  as  a  r^ly. 
Nor  does  it  ap[>ear  In  any  psrt  of  the  record 
before  us  that  tbe  testimony  of  Wilson  tend- 
ed to  contradict  anything  testified  to  by  the 
defendant.  Indeed,  it  nowhere  appears  that 
defendant  was  ever  examined  as  a  witness  In 
bis  own  behalf.  All  that  we  can  find  in  the 
"case"  In  regard  to  threats  Is  the  following 
statement:  "After  tbe  state  bad  rested  Its 
case,  the  defendant  Introduced  his  tratimooy, 
showing,  among  other  things,  tliat  deceased 
was  unfriendly  to  him  [the  accused],  and  had 
made  threats  to  do  him  Injury  at  various 
times  before  the  homicide.  Tbe  state.  In  re- 
ply, offered,  also,  to  prove  threats  made  by 
tbe  accused,  and  for  this  purpose  examined 
Steve  Wilson,"— followed  by  the  testimony  of 
said  Wilson  to  the  effect  that  the  accused 
bad  said,  "When  I  meet  George  [the  de- 
ceased] again,  I  am  going  to  shoot  his  heart 
strings  out"  This  testimony,  while,  no 
doubt,  competent  if  it  had  been  offered  by 
tbe  state  when  developing  its  testimony  In 
chief,  when  the  defendant  would  have  bad 
an  opportunity  to  contradict  or  explain  It, 
was  clearly  incompetent  In  reply;  for  It  was 
not  in  reply  to  any  testimony  adduced  by 
the  defendant.  It  certainly  was  not  In  re- 
ply to  the  testimony  offered  by  tbe  defend- 
ant tending  to  show  that  the  deceased  had 
made  threats  to  do  him  <the  defendant)  in- 
jury at  various  times  before  the  homicide; 
for  it  might  be  perfectly  true  that  each  of 
the  parties  had  made  threats  against  the  oth- 
er, and  tbe  fact.  If  fact  It  be,  that  tlie  de- 
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had  made  threats  against  the  defend- 
1  not  In  any  way  tend  to  show  that 
rendant  had  or  had  not  made  threats 
:  the  deceased.  The  testimony  of  Wil- 
is clearly  Incompetent  when  offered 

state  In  reply,  and  upon  this  ground, 
lere  should  be  a  new  trial.  The  Jndg* 
)f  this  court  Is  that  the  Judgment  of 
vnit  court  be  reversed,  and  the  case 
ted  to  that  court  for  a  new  trial. 


OHBMICAL  CO.  T.  YOUNOBIiOOD 

et  aL 

ae  Court  of  South  Carolina.    June  27, 

1900.) 

rr  STATBD-CONSTRUeriON  —  FRAUD  — 
IDINQ— FAILURE  OF  CONSIDSRATION. 

bere  an  account  stated  contains  do 
of  doubtful  meaning,  the  conrt  is  to 
e  it,  and  instruct  as  to  its  force  and  ef- 

defense  of  fraud  and  misrepresentation 

oUese  knowledge  on  the  part  of  plain- 

I  matters  of  contract  growing  out  of  a 
iag  merged  In  an  account  fitated,  and 
out  being  xhown  to  render  the  account 
1  nullity,  the  question  of  failure  of  con- 
on  by  reason  of  breach  of  implied  wer- 
n  the  sale  cannot  be  considered  in  an 
ou  the  account  stated. 

(al  from  common  pleas  circuit  court  of 
rood  county;  R.  C  Watts,  Judge, 
m  by  the  Oem  Chemical  Company 
t  A.  G.  Youngblood  and  others.  Judg- 
or  plaintiff.   Defendants  appeal.  Af- 

■U  Cothran  A  Cothran,  for  appellants. 
m  ft  OUea,  for  respondent. 

;Y,  A.  J.  As  the  questions  raised  by 
ceptlons  involve  the  construction  of 
adings,  the  material  allegations  of  the 
Jut  and  answer  will  t>e  set  out  They 
follows  ; 

plaint:  The  first  paragraph  alleges 
-porate  existence  of  the  plaintiff.  The 
paragraph  alleges  the  co-partnership 
defendants.  "(3)  That  on  the  11th 
July,  1898,  at  Greenwood,  S.  C,  an 
t  was  stated  between  the  said  plain- 
1  the  said  defendauts,  and  upon  such 
ent  a  balance  of  two  hundred  and  sev- 
dollars  and  sixty-four  cents  was  found 
ilue  from  the  said  defendants  to  this 
Cf.  (4)  That  thereupon  on  the  same 
>  wit,  the  lltb  day  of  July,  1898,  the 
lalntiff  made  its  bill  of  exchange  in 
dated  the  21st  day  of  June,  1898. 
d  to  the  said  defendants,  under  their 
ame  of  Youngblood  &  Cothran,  at 
vood,  S.  C,  and  thereby  required  the 
>feodants  to  pay  to  the  order  of  the 
T  two  hundred  and  seventeen  dollars 
ity-four  cents,  sixty  days  after  said 
'or  value  received,  a  copy  of  which 
exchange  is  hereto  attached  as  a  part 
complaint,  and  marked  'Exhibit  A.*  " 
th  paragraph  alleges  the  acceptance 


of  the  draft  by  the  defendants  on  the  llth 
of  July,  1898.  The  sixth  paragraph  alleges 
that  no  part  of  said  bill  of  exchange  has 
been  paid. 

Answer:  "(1)  The  defendants  admit  that 
they  accepted  the  plaintiff's  draft  as  set 
forth  In  the  complaint,  and  that  no  part 
thereof  has  been  paid.  (2)  They  deny  the 
third  paragraph  of  the  complaint.  (3)  The 
defendants  allege  that  the  said  acceptance 
was  executed  by  them  In  consideration  of 
the  sale  to  them  by  plaintiff  of  1C2  gallons  of 
Kola  Pepsin,  and  for  no  other  consideration, 
under  a  representation  and  warranty  by  the 
plaintiff  at  the  time  of  sale  that  the  said 
Kola  Pepsin  was  a  fit  and  proper  material 
for  soda-water  drinhs,  and  suitable  for  such 
purposes.  (4)  That  the  defendants  then  ac- 
cepted and  purchased  said  goods  for  sale  to 
proprietors  of  soda  fountains,  trusting  in  the 
said  representation  and  warranty  of  the 
plaintiff,  all  of  which  the  plaintiff  then 
knew.  (5)  That  the  said  goods  were  not  fit 
or  proper  for  said  purpose,  but  altogether 
unsuitable,  and  have  always  been  and  are 
altogether  useless  to  the  defendants."  The 
defendants  also  set  up  in  tbelr  answer  a 
counterclaim  for  flOO  arising  out  of  the 
facts  alleged  In  paragraphs  3,  4,  and  6  of 
their  answer. 

The  Jury  rendered  a  verdict  In  favor  of 
the  plaintiff.  The  defendants  appealed  up- 
on exceptions,  which  will  not  be  considered 
In  detail,  as  the  argument  of  the  appellants* 
attorneys  shows  that  they  raise  practically, 
but  three  questions,  to  wit:  "(1)  Did  the 
circuit  Judge  err  In  deciding  the  Issue  of  ac- 
count stated?  (2)  Did  he  err  In  excluding 
evidence  to  the  effect  that  the  alleged  ac- 
count stated  was  procured  by  mlarepresenta- 
tiouB  and  fraud?  (3)  If  defendants  are  pre- 
cluded from  attacking  the  account  stated, 
were  they  entitled  to  show  that  there  was 
a  failure  of  consideration  In  the  acceptance 
of  the  draft,  which  was  brought  about  by 
the  misrepresentations  of  plaintiff?" 

We  will  first  consider  whether  there  waa 
error  on  the  part  of  his  honor,  the  presiding 
Judge,  In  bis  ruling  as  to  the  account  stated. 
The  account  stated  Is  as  follows: 

"Baltimore,  Oct  Ist,  1898. 

"Youngblood  &  Cothran,  Greenwood.  8.  C. 
bought  of  Gem  Chemical  Co.,  of  Baltimore 
city: 

1898. 

June  2l8t  Kola  Pepsin  9243  00 

Cr. 

July  12th.  freight  $  9  36 

"      rebate  lOe.  per  gal- 
lon   16  00 

  25  86 

9217  64 

"Rec.  accepted  draft,  $217.04.  dated  60 
days  from  June  2lBt  and  accepted  by  T.  ft 

C.  on  July  llth.  1898." 

The  only  grounds  upon  which  the  defend- 
ants relied  to  defeat  the  plaintiff's  recovery 
herein  were  fraud,  misrepresentation,  and 
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want  of  conBlderatloQ  In  the  acceptance  of 
the  draft  The  circuit  Judge  ruled  that  un- 
der the  pleadings  these  grounds  could  not  he 
cousldered.  The  construction  of  the  account 
stated  presented  a  question  of  law  to  be  de- 
termined by  the  court,  as  It  does  not  contain 
any  words  of  a  doubtful  meaning,  which  re- 
quired the  jury  to  decide  In  what  sense  they 
were  used.  If  the  circuit  judge  was  correct 
In  ruling  that  the  grounds  relied  upon  by  the 
defendants  could  not  be  considered,  as  they 
did  not  properly  arise  under  the  pleadings, 
It  was  his  duty  to  instruct  the  jury  as  to  the 
force  and  effect  of  the  said  Instrument  of 
writing.  After  the  ruling  of  the  circuit 
Judge  hereinbefore  mentioned,  there  was  no 
testimony  before  the  Jury  from  which  they 
could  find  that  the  instrument  of  writing 
had  any  other  effect  than  that  which  appear- 
ed upon  Its  face. 

This  brings  us  to  a  consideration  of  the 
second  question,  whether  the  presiding  Judge 
erred  In  excluding  evidence  to  the  effect 
that  the  account  stated  was  procured  by 
fraud  and  misrepresentations.  In  9  Enc.  PI. 
&  Prac.  pp.  684.  685.  It  is  said:  "Fraud  Is 
never  presumed,  and  in  order  to  entitle  a 
party  to  relief,  either  at  law  or  in  equity,  on 
that  It  is  essential  that  the  fraud  be  dis- 
tinctly alleged  In  the  pleadings,  so  that  It 
may  be  put  In  Issue,  and  evld^ice  thereof 
given.  This  rule  Is  applicable  as  well  to  the 
pleadings  of  the  plaintiff  as  to  those  of  the 
defendant  In  the  absence  of  such  an  alle- 
^tlon,  eridence  of  fraud  will  not  be  receiv- 
ed at  the  trial.**  On  pages  OSO  and  687  of 
the  same  volume  we  find  the  following:  "In 
alleging' fraud  It  is  well  settled,  both  at  law 
and  In  equity,  that  the  mere  general  aver- 
xnent  without  setting  out  the  facts  upon 
which  the  charge  Is  predicated,  la  lnsu£D- 
clent  Whether  the  fraud  be  alleged  In  the 
declaration,  complaint,  or  bill,  or  set  up  by 
way  of  defense  In  the  plea,  answer,  or  repli- 
cation. It  la  essential  that  the  facts  and  cir- 
cumstances which  constitute  it  should  be 
set  out  clearly,  concisely,  and  with  sufficient 
particularly  to  apprise  the  opposite  party  of 
what  he  is  called  upon  to  answer.**  In  order 
to  constitute  a  defense  to  the  plaintiff's 
cause  of  action,  on  the  ground  that  the  de- 
fendants «»re  deceived  by  misrepresenta- 
tion and  fraud,  it  was  necessary  to  allege 
the  scienter  on  the  part  of  the  plaintiff. 
Wood  T.  Ashe.  8  Strob.  64;  Read  v.  Duncan, 
2  McGord,  167;  Houston  Gilbert  8  Brer. 
61.  The  words,  "all  of  which  the  plaintiff 
then  knew,**  in  paragraph  4  of  the  answer, 
do  not  refer  to  the  allegations  set  forth  in 
the  fifth  paragraph  thereof,  but  to  an  en- 
tirely different  state  of  facts.  The  answer 
failed  to  allege  ft-aud  and  misrepresenta- 
tions, and  there  was  no  error  in  rejecting 
the  evidence  offered  to  prove  them. 

We  will  now  consider  the  third  question, 
which  Is  as  followa:  "If  dtfendonta  are 
precluded  from  attacking  the  accimut  stat- 
ed, w«e  they  not  entitled  to  show  Qiat  there 


was  a  failure  of  consideration  In  the  accept- 
ance of  the  draft  which  was  brought  about 
by  the  misrepresentation  of  plaintiff?"  The 
defense  or  failure  of  consideration.  In  the 
absence  of  deceit  on  the  part  of  the  seller, 
arises  ex  contractu.  All  matters  of  contract 
growing  out  of  the  sale,  whether  express  or 
implied,  were  merged  In  the  account  stated. 
Until  the  jury  reached  the  conclusion  that 
the  account  stated  was  a  nullity,  they  could 
not  consider  the  question  of  failure  of  con- 
sideration by  reason  of  the  breach  of  war- 
ranty Implied  by  law.  It  is  the  judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


MAROHBANKS  v.  MABGHBANKS. 
<Supreme  Court  of  South  OaroUna.  June  3S, 

OOKSTITimON— CONSTRUCnOH-^UAQW- 
TRATES— INSTRUCTING  JURY. 
Magistrates  are  within  Const  art  5,  I 
26k  pruvidiog  that  judges  shall  not  charge 
Juries  in  teMpect  to  luatters  of  fact  but  shall 
declare  the  law;  they  being  Included  la  the 
word  "judge"  In  section  tf,  aud  ibete  being 
nothing  to  show  a  different  lotentlun  in  ae^ 
tioa  'M. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  R.  C.  Watts,  Judge. 

Action  by  S.  P.  Marchbanks  against  8.  S. 
Marchbanks.  Judgment  for  defendant  and 
l^intur  aivwlB*  Afflrmftrt 

Biythe  ft  Blythe,  for  appellant  Adam  a 
Welbom,  for  respondent 

GARY,  A.  J.   The  appeal  befelB  ralMa 

the  question  whether  magistrates  are  In- 
cluded within  the  terms  of  section  26;  art 
B,  of  the  eonstttution,  which  proTldeB, 
"Judges  shall  not  charge  Juries  In  respect  to 
matters  of  tact  bat  shall  detHare  the  law.** 
Generally,  when  the  constitution  ntvtt  to 
the  members  of  the  auprcane  court,  they  are 
mentioned  as  "Justices  of  the  supreme 
court"  Circuit  Judges  are  referred  to  u 
"Judges  of  the  circuit  court"  while  ttioae 
formerly  known  as  'trial  Justices'*  had  their 
title  changed  to  "maglstratea.**  Delk  t. 
Zom,  48  S.  G.  14»,  26  S.  E.  466.  The  word 
"judge,*'  without  the  superadded  words  *'vt 
the  drcnlt  court,**  is  eometimee  used  In  the 
eonstitntloa  so  as  to  embrace  "ma^tratei^' 
as  well  as  "Justices  of  the  supreme  court** 
For  Instonee,  section  6,  art  6.  of  the  cod- 
Btltntlon  is  as  followa:  *Vo  Judge  shall  pre- 
side at  the  trial  of  any  cause  in  the  erent  of 
which  he  may  be  Intermted  or  when  rither 
of  the  parties  shall  be  connected  with  him 
by  affinity  or  consanguinity  within  such  de- 
grees as  may  be  prescribed  by  law,  or  In 
which  he  may  have  been  eounsd  or  haTe 
presided  In  any  Inferior  court  In  case  all 
or  any  of  the  Justices  of  the  supreme  court 
shall  be  thns  dlsquallfled  or  be  otherwise 
prevmted  from  presiding 'In  any  canse  or 
causes  tiie  court  or  the  Justices  thereitf  AsU 
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certify  tte  same  to  the  gvrenior  of  the 
state,  and  he  shall  Immediately  eommlsBlon 
specially  the  requMte  number  of  men  learn- 
ed In  the  law  for  the  trial  and  determlna- 
tloa  thereof.  The  same  course  shall  be  pur- 
sued in  the  circuit  aad  inferior  rourts  as  is 
prescribed  in  this  section  for  causes  in  the 
supreme  court.  *  *  *"  Having  shown 
In  this  part  of  the  constitution  that  the  in- 
tention was  to  Include  "magistrates"  wben 
using  the  word  "Judge,"  it  is  but  reasonable 
to  suppose  that,  when  this  word  Is  found  In 
other  parts  of  the  constitution,  it  has  the 
same  meaning,  unless  the  context  showed 
otherwise.  There  Is  nothing  in  section  20, 
art.  5,  of  the  constitution  tending  to  show 
that  the  word  "Judee"  was  Intended  to  have 
a  different  meaning  fi4kn  tnat  which  It  had 
been  shown  to  have  In  section  6  of  said  ar- 
ticle. Any  other  construction  of  the  consti- 
tution would  deprive  a  litigant  of  the  Im- 
portant right  to  have  the  Jury  Instructed  by 
the  court'  as  to  the  law  of  the  case.  If  the 
magistrate  knows  the  law.  It  la  his  duty  to 
Instruct  the  Jury;  and.  if  he  is  not  suffi- 
ciently versed  in  the  law  to  chai^  the  Jury, 
he  should  not  hold  the  ofHce.  Our  construc- 
tion of  tbe  e(mstltnU<Hi  renders  unnecessary 
consideration  of  the  additional  grounds  up- 
on which  the  respondent  relied.  It  la  the 
Judgment  of  this  court  that  the  Judgment  of 
tbe  dnntt  court  be  affirmed. 


STATE  T.  WINB  et  aL 
(Supreme  Court  of  South  Carolina.   Jone  28,- 
1000.) 

CRIMINAL  UW— HANDING  LBTTSR  TO  JUROR 
—INSTRUCTIONS. 

1.  In  the  absence  ot  anj>thlBg  to  show  prej- 
adfce.  it  will  not  be  held  error  that,  a  letter 
addremied  to  a  Juror  having  been  received  bj 
the  elerk  during  the  trial,  the  Judge,  without 
examining  it  or  asking  eonosel  If  there  was  any 
objection,  allowed  tbe  juror  to  receive  It 

2.  Connsel  haring  submitted  tn  tbe  court  cer- 
tain proponitlonB  of  law,  oot  with  the  request 
to  charge  them,  but  simply  as  a  snggestion  to 
him  as  to  irtiat  the  law  is,  it  is  enough  that 
he  charges  snbstantlally  the  law  ai^Ucable  to 
the  case. 

Appeal  from  genml  setatom  ctrcnlt  court 
of  Orangebnrc  connty:  J.  a  Klngh,  Judge. 

Warby  Wine  and  Major  Green  were  con- 
victed of  murder,  and  appeal  Affirmed. 

Wm.  G.  Wolfe,  for  appellants.  W.  St  J. 
Jervej,  for  the  State. 

OABY.  A.  J.  The  following  preliminary 
statement  Is  set  out  In  tbe  argument  of  the 
appellants*  attoraeye:  "Oa  the  night  of  De- 
cember 17,  1896y  one  H.  H.  Pauling  was 
found  Intoxicated  and  wounded  near  the 
town  of  Ft  Hotte,  In  Orangeburg  county. 
Pauling  died  from  bis  wound  tbe  next  day. 
Warby  Wine,  Major  Green,  Dick  Duncan, 
and  John  Taylor  were  arrested  and  lodged 
in  Jail,  charged  with  the  homicide.  At  the 
trlai  Uw  wMcltor  elected  to  pm  only  Wine 


and  Qreen  on  trial  for  monta',  Doncan  and 
Taylor  having  been  since  releaaed.  Tbe  the- 
ory of  the  state  was  that  Wine,  Oreen,  Dun- 
can, and  Taylor  bad  consplrad  together  to 
rob  Pauling,  and  that  during  the  consum- 
mation of  the  robbery  Wine  shot,  killing 
Pauling,  and  that  hence  all  were  guilty  of 
murder.  Tbe  theory  of  the  defense  was:  (1) 
That  PBUllDg,  deeply  Intoxicated,  was  mak- 
ing his  way  to  tbe  house  of  Jessie  Parker; 
but  on  aoconnt  of  his  intoxication  failed  to 
reach  the  house,  and  fell  and  lay  on  the 
ground  where  he  was  afterwards  shot  (Z) 
That  Wine,  Green,  Duncan,  and  Taylor,  also 
more  or  less  Intoxicated,  going  to  their 
homes,  passed  aear  where  Pauling  lay;  that 
some  one  of  the  party,  seeing  the  object 
(Pauling)  on  the  ground,  called  attention  to 
It;  whereupon  Wine  shot  at  It  with  the  In- 
tention of  scaring  It  or  making  It  move.  In 
ordtf  that  they  might  know  what  it  was.  (3) 
That  when  Wine  shot  Pauling  made  tome 
exclamatloo,  or  it  became  known  to  these 
men  In  some  way  that  It  was  a  man  Instead 
of  an  animal.  (4)  That  even  if  Pauling  bad 
been  robbed  as  charged  by  the  state,  such 
robbery  was  committed  af  to:  the  firing  of  the 
shot  and  tlmt  the  robbery  was  not  the  ulte- 
rior design,  nor  was  there  any  connection 
between  the  robbery,  if  there  was  such,  and 
the  firing  of  tbe  shot  (6)  That  the  posses- 
sion of  Pauling's  watch  by  Green  could  be 
accounted  far  and  explained  by  several  more 
reasonable  hypotheses  than  a  conspiracy  to 
rob  and  murder,  as  charged  by  tbe  state. 
The  defendants  were  c<mvlcted.  New  trial 
was  refused  by  circuit  Judge,  and  they  ap- 
pealed." 

The  first  exception  Is  as  follows:  "For 
that  the  Juror  C  N.  Zelgler.  who  resides  in 
or  near  tbe  community  where  the  homicide 
occurred,  was  allowed  during  the  trial,  and 
while  the  evidence  was  being  heard,  to  re- 
ceive a  lett&c  or  some  written  communica- 
tion." It  seems  tbe  facts  are  as  follows: 
Some  one  handed  a  letter  to  the  deputy 
clerk  addressed  to  Zelgler,  one  oC  the  Jurors. 
Upon  the  Judge's  attention  beHig  called  to  It 
he  directed  that  the  letter  be  handed  to  the 
Juror.  It  was  not  examined  by  the  presiding 
Judge,  nor  did  he  ask  counsel  if  there  was 
any  objection  to  allowing  the  Juror  to  receive 
the  letter.  The  conduct  of  a  trial  must  In 
a  great  measure,  be  left  to  the  sound  dis- 
cretion of  the  presiding  Judge.  There  are 
no  facts  In  this  case  tending  to  show  that 
the  B{^llants  were  prejudiced  by  the  acti<»i 
of  the  circuit  Judge.  The  exception  is  there- 
fore overruled. 

Tbe  second,  third,  and  fourth  exceptions 
are  as  follows:  "(2)  For  that  the  court  erred 
In  charging  the  Jury:  'And  eo  In  this  ease. 
If  the  evidence  satisfied  yuu  that  tbe  defend^ 
ants,  or  either  of  tbem,  took  the  life  of  U.  H. 
Pauling  Intentionally,  without  Just  cause  or 
excuse,  it  eonstitutes  a  malicious  killing,  or 
a  killing  with  malice  aforethought  wblcb 
the  law  holds  to  be  murder.*  i8)  For  that  the 
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court  erred  In  efaarglng  the  Jury:  The  kill- 
ing of  a  perBon  for  the  purpose  of  commit- 
ting an  unlawful  act,  the  other  unlawful  act 
being  the  ulterior  design  and  moving  cause, 
is  murder.*  (4)  For  that  the  court  erred  In 
charging  the  Jury:  'And  so,  If  a  person  shoot 
at  an  object  supposing  it  to  be  some  arti- 
cle of  property,  and  not  a  person,  and  it 
turns  out  that  he  Is  mistaken,  nnless  he  Is 
grossly  negligent  and  careless  In  the  doing 
of  that  act  the  law  would  not  hold  It  to 
be  more  than  manslanghter.'  "  These  excep- 
tions fall  to  specify  the  particular  errors 
which  the  appellants  desire  to  bring  to  the 
attention  of  the  court  But  waiving  this  ob- 
jection, these  exceptions,  when  considered  In 
connection  with  the  other  parts  of  the  charge, 
will  be  found  to  be  free  from  error. 

The  fifth,  sixth,  seventh,  eighth,  and  ninth 
exceptions  are  as  follows:  "(5)  Por  that  the 
court  erred  In  refusing  to  charge  the  Jury: 
'Before  the  Jury  can  convict  Green  of  any 
offense  In  this  case,  the  state  mnst  prove 
beyond  &  reasonable  doubt,  and  to  yonr  sat- 
isfaction, that  Green  and  Wine  conspired  to- 
gether to  rob  Pauling,  and  while  both  of 
them  were  actually  engaged  In  the  very  act 
of  robbery  Wine  fired  the  fatal  shot'  (8) 
For  that  the  court  erred  In  refusing  to  charge 
the  Jury:  'There  must  have  been  an  actual 
agreement,  intention,  or  conspiracy,  either 
express  or  Implied,  between  Greeu  and  Wine 
to  rob  PauUng  previous  to  the  firing  of  the 
fatal  shot,  else  the  Jury  cannot  convict  Green 
In  this  case.'  <7)  For  that  the  court  erred  in 
not  charging  the  Jury  as  requested :  It  Is  ab- 
solutely necessary  that  there  be  a  community 
of  Intention  or  interest,  proven  beyond  a 
reasonable  doubt  by  the  state,  between 
Green  and  Wine  to  rob  Pauling,  during  the 
consummation  of  which  Wine  fired  the  fatal 
shot,  before  the  Jury  can  convict  Green  of 
either  murder  or  manslaughter  In  this  case.' 
(B)  For  that  the  court  erred  in  refusing  to 
charge  the  Jury:  *If  Green  and  Wine  acted 
separately  and  distinctly  In  the  commission 
of  the  robbery  or  the  shooting,  or  either, 
then  each  muA  answer  separately  and  dis- 
tinctly tor  his  offense.  Wine  must  answer 
for  the  shooting  and  Green  for  the  robbery. 
If  there  was  such.*  (0)  For  that  the  court 
erred  In  refusing  to  charge  the  Jury:  'Find- 
ing of  stolen  property  no  legal  presumption  of 
guilt  of  murder  or  manslaughter.' "  The  pre- 
siding Judge  at  the  conclusion  of  his  cha^e 
used  the  following  language  with  reference 
to  the  appellants' attorneys:  "They  have  sub- 
mitted to  the  court  some  propositions  of  law, 
not  vrlth  the  request  that  I  charge  them  to 
you,  but  simply  as  suggestion  to  the  court 
as  to  what  the  law  is,  and  some  of  them 
I  deem  It  proper  for  me  to  read  to  yoa  at  be- 
ing law  applicable  to  this  case  In  some  of  Its 
aspects,  and  which  you  may  apply  to  the 
facts.  If  you  should  take  the  view  of  the 
fttcts  which  these  propositions  contemplate." 
The  presiding  Judge  was  oot  requested  to 
charge  the  propositions  of  law  Just  mention- 


ed. And  as  he  charged  substantlaUy  the 
law  applicable  to  the  case,  the  exceptions 
(rannot  be  sustained.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
be  affirmed,  and  the  case  remanded  to  that 
court  for  the  purpose  of  having  another  day 
assigned  for  the  execution  of  the  sentence. 


MASON  T.  BOmHEBN  RT.  CO. 
(Supreme  Court  of  Sonth  Carolina.   Jane  27. 

1900.) 

RAILROADS— ACCIDENT  ON  TRACK— INFANTS- 
NBQUOBNCB-PaOXlHATB  CAUSB-EVIDBNCB 
—CONTRADICTING  WITNESS— DAUAQE8  —  IN- 
STRUCTIONS. 

1.  Under  a  complaint  for  the  killing  of  a 
child  on  a  railroad,  alleging  that  there  waa  a 
highway  crossing  a  mile  away;  that,  when  the 
Btatutory  sigaals  were  given  for  that  crossing, 
the  mother,  whose  house  was  near  the  place 
of  the  accident,  was  accustomed  to  look  out  on 
the  trade  to  see  If  any  of  the  children  were  in 
danger;  aud  that  on  the  occasion  of  the  ac- 
cident no  signals  wei-e  given,— evidence  of  the 
omission  of  the  signals  is  admissible  on  th« 
question  of  proximate  cause. 

2.  A  witness,  being  sworn,  may  be  cross-ex- 
amined, though  not  examined  In  chief. 

8.  Testimony  that  a  witness  made  a  certaia 
statement  Just  after  the  accident  is  admissible 
to  contradict  bim;  be  havidg  been  aaked  if  ht 
made  the  statonent,  and  having  denied  it. 

4.  Under  Rev.  St.  S  2316,  providing  that  the 
Jury  may  give  such  damages  as  they  may  think 
proportioned  to  the  injury  resolting  from  such 
death  to  the  parties  for  whom  such  action  shall 
be  brought,  a  pecuniary  loss  need  not  be  shown 
in  an  action  for  death  of  the  Infant. 

6.  It  Is  immaterial  'that  an  illustration  In  the 
charge  Is  inapplicable^  where  it  la  not  mislead- 
ing. 

'  6.  While  an  infant  16  months  cdd  may  be 
technically  a  trespasser,  be  cannot  be  guilty  of 
contributory  negligence. 

7.  Where  the  direct  end  proximate  canae  of 
the  death  of  an  infant  16  months  old.  killed  hj 
a  ttain,  is  negligence  in  failing  to  keep  a  rea- 
aonable  lookout  and  to  discover  the  child  in 
time  to  have  prevented  the  iojory.  the  rsllrnad 
company  is  liable,  the  same  as  though  Its  neg^ 
ligence  bad  been  after  discovery  of  the  child 
on  the  track. 

8.  The  Jury  having  been  Instructed  at  the 
time  evideoTO  was  admitted  that  it  was  to  be 
considered  only  to  contradict  a  witness,  such 
an  instruction  need  not  afterwards  be  given. 

Appeal  from  common  pleas  circuit  court 
of  Greenville  county;  Bmest  Gary,  Judge. 

Action  by  Robert  Mason,  administrator, 
against  the  Southern  Railway  Company,  for 
death  of  intestate,  an  Infant  16  months  old. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

T.  P.  Cothran,  for  appellant  A.  H.  Dean 
and  Job.  A.  UcCollough^  for  respondent 

QART,  A.  J.  The  facts  of  this  case  are 
thna  racdnctly  aet  forth  in  the  preliminary 
statement  prefacing  the  argument  oi  the  ap- 
pellants attorneys,  and  admitted  to  be  cor- 
rect by  the  respondent's  attorneys,  to  wit: 
"Action  for  damages,  $1,999.98,  instituted  In 
the  court  of  common  pleas  for  Greenville 
county  September  29,  1899,  by  Robert  Ua- 
son,  as  administrator  of  Clara  Belle  Uamn. 
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deceased,  for  alleged  negligent  killing  of  In- 
testate by  defendant,  Southern  Railway 
Company,  near  South  Tiger  trestle,  in  Spar^ 
tanbnrg  coanty,  on  Atlanta  &  Charlotte  Alr- 
Llne  Railway,  August  21,  1896.  The  Intes- 
tate was  a  child  sixteen  months  .old,  and 
was  killed  on  the  track,  about  70  yards  from 
a  neighborhood  crossing,  near  the  house  of 
her  father,  the  plalntltF  in  this  suit.  Tried 
before  Judge  Gary  and  a  Jury  at  QreenvUIe 
November  2a  1890.  Verdict  for  plaintiff. 
$1,999.99.  The  plaintiff  alleges  that  on  the 
day  named  the  child  crawled,  anobserred, 
from  the  plaintiff's  house,  which  Is  near  the 
track  and  In  foil  view,  and  got  upon  the 
track,  the  mother  at  ihe  time  having  no 
servants  about  the  place,  and  being  herself 
engaged  in  domestic  duties;  that  the  plain- 
tiff was  away  from  home  at  the  time;  that, 
about  a  mile  from  the  point  of  collision,  de- 
fendant's track  crosses  a  public  highway, 
and  the  mother  was  accustomed  to  watch 
upon  the  track  for  her  children  when  the 
signals  for  that  crossing  were  given;  that 
upon  the  occasion  in  question  the  defendant 
failed  to  give  the  signals,  and.  if  the  elgnals 
were  given,  the  mother  did  not  hear  them; 
that,  while  the  child  was  seated  upon  the 
track,  one  of  the  defendant's  trains,  which 
was  behind  time,  and  run  at  an  unusually 
rapid  speed,  recklessly  and  with  grossest 
negligence  ran  over  the  child  and  killed  it; 
that  at  the  time  the  child  was  seated  on 
the  track  at  a  point  where  a  neighborhood 
road  or  ^traveled  place'  crosses  said  track, 
and  the  required  signals  were  not  given; 
that  the  agents  of  the  defendant  knew  the 
location  of  the  plaintiff's  house,  and  for  al- 
most B  mile  In  the  direction  from  which  the 
train  approached  the  track  was  straight; 
that  the  engineer  and  fireman  saw  the  child 
upon  the  track  in  ample  time  to  have  stop- 
ped the  train  before  striking  it,  and,  if  they 
did  not  actually  see  and  recognize  it,  they 
could,  by  the  exercise  of  ordinary  care  In 
keeping  a  lookout,  have  seen  and  recognized 
It,  and  stopped  the  train  in  time  to  avoid 
strlfcing  it.  The  specific  acts  of  negligence 
recapitulated  in  the  complaint  are  stated  to 
be  (1)  in  not  stopping  the  train,  after  having 
observed  the  child,  In  time  to  avoid  the  col- 
lislcHi;  (2)  after  first  seeing  the  object.  In 
not  keeping  a  strict  watch  upon  it,  by  which 
they  would  have  recognized  it  as  a  human 
being  In  time;  (3)  In  not  keeping  a  proper 
lookout  along  this  stretch  of  track,  which 
ordinary  care  and  a  proper  regard  for  life 
(human  and  animaU  demanded,  as  well  as 
the  law  of  the  land,  which  would  have  en- 
abled the  fireman  or  engineer  to  have  seen 
the  child  In  time.  The  remaining  allega- 
tions of  the  complaint  are  formal,  referring 
to  the  incorporation  of  defradant,  the  heirs 
at  law  of  the  intestate,  the  appointment  of 
the  plaintiff  as  administrator,  and  the 
amount  of  damages.  The  answer  of  the  de- 
fendant admits  its  corporate  existence,  that 
the  child  was  killed  b7  Its  train,  and  denies 


the  other  allegations  of  the  complaint.  It 
alleges  that  the  child  was  a  trespasser  upon, 
the  track  at  a  place  where  she  had  no  legal 
right  to  be,  and  where  the  servants  of  the 
company  had  no  reason  to  suppose  she 
would  be;  that  as  soon  as  she  was  discov- 
ered they  did  all  In  their  power  to  avoid  the 
accident;  that  the  defendant  owed  no  duty 
to  the  child,  save  to  exercise  ordinary  care 
to  avoid  injuring  It  after  discovery;  that  It 
was  impossible  for  the  engineer  to  have  seen. 
the  child  in  time  to  avoid  striking  it,  as  the 
child  crawled  upon  the  track  on  the  left  side 
of  the  engine,  when  the  train  was  not  more- 
than  160  feet  away,  and  too  close  for  the 
engineer  to  avoid  the  collision.  The  defend- 
ant also  pleads  the  contributory  negllgence- 
of  the  parents."  The  appellant  has  argued> 
the  exceptions  under  the  heads  of  "Evi- 
dence," "Motion  for  Nonsuit,"  "Burden  oC 
Proof,"  and  "Judge's  Charge." 

Subdivision  "a"  of  the  first  exception  as- 
signed error  as  follows:  "(a)  The  presiding. 
Judge  erred  In  admitting  evidence  to  the  ef- 
fect that  the  defendant  failed  to  ring  the- 
bell  or  blow  the  whistle  for  the  Burnett 
crossing,  a  mile  from  the  scene  of  accldentr 
for  the  reason  that  said  testimony  was  ir- 
relevant to  the  Issue.  This  exception  ap- 
plies to  the  testimony  of  Robert  Mason,  T.  J. 
Burnett,  Ida  Mason,  Henry  Pinson,  and  Wil- 
liam Smith  upon  this  point,  and  the  ruling 
of  the  presiding  Judge  to  this  effect:  *!• 
think  the  failure  to  blow  the  whistle  or  ring 
the  bell  Is,  according  to  law,  evidence  of- 
negligence.'  "  The  complaint  alleges  gross 
negligence  and  recklessness  on  the  part  ofi 
the  defendant  in  running  Its  train  at  the 
time  the  accident  occurred,  and  the  anawet) 
sets  up  the  defense  of  contributory  negU* 
gence  on  the  part  of  the  infant's  parents. 
The  complaint  also  alleges  that  the  highway: 
crosses  the  defendant's  track  about  a  mile 
from  the  place  where  the  collision  took 
place,  and  that  when  the  statutory  signals 
were  given  when  approaching  said  crossing 
the  mother  of  the  child  was  accustomed  to- 
look  out  upon  defendant's  track  to  see  It 
any  of  the  children  were  in  danger;  that 
the  defendant  failed  to  give  the  statutorj 
signals  (at  least,  she  did  not  hear  them)  od- 
that  occasion.  Under  these  circumstances, 
the  circuit  Judge  properly  allowed  the  Jury 
to  consider  this  testimony  in  determining^ 
the  proximate  cause  of  the  Injury.  Mack  v. 
Railroad  Co.,  62  &  a  SOS,  20  B.  B.  80S,  40 
L.  R.  A.  679. 

Subdivision  "b"  alleges  error  as  follows; 
"(b)  The  presiding  Judge  erred  in  refuslng- 
to  allow  the  witness  J.  D.  Pettus  to  answer 
the  question:  If  it  had  been  one  of  your 
own  children  on  that  track  at  the  time, 
could  you  have  done  anything  to  prevent 
striking  ItT'-HBUch  question  being  competent 
and  relevant  to  show  that  degree  of  care  ex- 
ercised by  the  engineer  after  he  discovered' 
the  child  crawling  upon  the  track."  This 
queetlDn  merely  called  forth  an  eztnessl^m- 
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of  opfnion.  and,  even  tf  It  could  be  regarded 
as  erroaeoQS.  It  wa>  harmless. 

Subdivision  "c"  IB  as  follows:  'Mc)  The 
presiding  Judge  erred  In  refusing  to  allow 
the  defeDdaut  to  cross-examine  the  witness 
Ed.  James,  who  was  put  up  by  plaintiff." 
When  a  witness  !s  sworn,  be  becomes  sub- 
ject to  examination  In  chief  and  to  eross- 
examlnatloQ.  The  right  of  erosshezamlna* 
tlon  Is  not  destroyed  by  the  fallare  to  ex- 
amine In  chief.  This  error  was,  however, 
cured  when  the  defendant's  attorney  there- 
after was  permitted  to  cross-examine  the 
wltnpRS. 

Subdivision  **d"  Is  as  follows:  "(d)  The 
presiding  Judge  erred  In  overruling  defend- 
ant's objection  to,  and  allowing  the  witness 
Ed.  James  to  answer,  the  question:  'Did 
Mr.  Ptttus  say,  down  there  at  the  track, 
that  he  thought  that  it  was  a  dog  or  a 
chicken  until  be  got  too  close?  Answer. 
Yes,  sir;  he  did,*— upon  the  ground  that  the 
dedaratton  was  not  a  part  of  the  res  gestse 
and  was  Irrelevant  to  the  Issue.**  When 
Pettus  was  on  the  stand  he  was  osked  If 
he  dM  not  say  to  Mason,  the  father  of  the 
child,  when  the  train  backed  to  the  place 
where  the  collision  took  place,  at  the  time 
Mason  climbed  up  In  the  cab,  that  he 
thought  It  was  a  dog  or  a  chicken  on  the 
track,  and  that  he  did  not  hare  time  to 
stop  then.  He  answered,  "No."  The  founda- 
tion was  properly  laid  for  contradicting  the 
witness,  and  the  testimony  was  at  least  ad- 
missible for  that  purpose. 

Subdivisions  "e,"  "f."  and  "g,"  are  as 
follows:  "(e)  The  presiding  Jndge  erred  In 
overruling  defendant's  objection  to,  and  al- 
lowing the  witness  Hampton  Mason  to  an- 
swer, the  question:  'Did  yon  hear  the  fire- 
man say  to  the  engineer,  "If  you  had  paid 
attention  to  me  when  I  told  yon  that  there 
was  something  on  the  track,  maybe  this 
thing  wonld  not  have  happened"?  Yes,  sir,' 
—for  tlie  same  reason  as  In  *d,*  snpra.  (f) 
The  presiding  jndge  erred  In  overruling  de- 
fendant's objection  to,  and  allowing  the  wit- 
ness Robert  Mason  to  answer,  the  question: 
'And  did  he  [engineer]  say,  "I  thought  it 
was  a  dog  or  a  chicken  nntll  I  got  up  close 
to  It"?  Yes,  sir,*— for  the  same  reason  as  In 
'A,'  supra,  (g)  The  presiding  judge  erred  in 
overrnllng  defendant's  objection  to,  and  al- 
lowing the  witness  Ida  Mason  to  answer, 
the  question,  'Did  you  hear  the  engineer  say 
to  your  husband  that  he  thought  that  the 
child  was  a  dog  or  a  chicken  until  be  got 
too  close  to  If?  for  the  same  reason  as  In 
•d,'  supra."  They  are  disposed  of  by  what 
was  said  in  considering  subdivision  "d." 

The  second  exception  Is  as  follows:  "The 
presiding  judge  erred  In  OTermllug  defend- 
ant's objection  for  a  nonsnit:  (a)  There 
was  an  entire  failure  of  proof  of  negligence 
on  the  part  of  the  defendant,  (b)  The  evi- 
dence shows  that  the  child  was  upon  the 
track  at  a  point  where  It  had  no  legal  right 
to  be,  and  -when  the  defendant  Is  not  pre- 


snmed  to  have  soppoeed  that  it  would  be. 
It  was  incumbent  upon  plaintiff  to  offer 
testimony  tending  to  show  that  the  child 
was  discovered  by  defendant's  agents  In 
time  to  avoid  striking  it  and  that  they  neg- 
ligently failed,  after  such  dtecovery,  to  avoid 
the  disaster.  There  is  a  total  failure  of  the 
testimony  upon  both  of  these  points,  tct  It 
was  error  to  bold  that  a  child  could  not  be 
a  trespasser  on  a  railroad  track.  <d)  It  was 
error  to  hold  that  the  child  was  not  wrong- 
fully on  the  track,  (e)  It  was  error  to  ap- 
ply the  rule  In  Danner'a  Oase  to  the  facts 
of  the  case  at  bar.  (f)  It  was  error  to  held 
that  the  burden  of  proof  was  npon  the  de- 
fendant to  show  that  the  accident  was  un- 
avoidable; that  it  could  not  be  helped,  igt 
There  was  no  proof  of  damages."  The  de- 
fendant made  a  motion  for  a  nonsnit  on  two 
grounds:  "(1)  Because  th«re  was  no  negli- 
gence on  the  part  of  the  railroad  company; 
and  (2)  that  there  was  no  proof  of  damages 
resulting  to  the  plaintiff  In  this  case  from 
the  death  of  the  child."  The  presldlnr  Judge, 
Id  overruling  the  motion  for  nonsuit  stated 
somewhat  at  length  the  reason  that  induced 
blm  to  refuse  the  motion.  The  only  ques- 
tions, however,  that  are  properly  before  this 
court  for  cooalderatton,  are  whether  there 
was  error  in  refusing  the  motion  for  non- 
suit oD  the  grounds  that  there  was  an  en- 
tire failure  of  testimony  showing  negli- 
gence, and  that  there  was  no  proof  of  dam- 
ages resulting  to  the  plaintiff  from  the  death 
'of  tbe  child.  Without  stating  the  different 
cireumstacces  tending  to  show  negligence, 
this  court  Is  satlBtled  that  there  was  evl- 
denoe  tending  to  prove  that  fact  We  wlU 
next  consider  tbe  second  ground  of  the  m» 
tlon  for  a  nonsuit  Section  2316.  Rev.  Bt, 
provides  that  "the  Jury  may  give  such  dam- 
ages as  ttiey  may  think  proportioned  to  the 
injury  resulting  from  such  death  to  the  par- 
ties respectively  for  whom,  and  for  whose 
benefit,  such  action  shall  be  brought"  In 
the  case  of  Petrie  v.  Kallroad  Co.,  2»  8.  a 
3U8,  7  S.  B.  516,  cited  tflth  approval  In 
Strotfaer  v.  Railroad  Co.,  47  8.  C.  375,  25  & 
B.  272,  tbe  court  says:  "Again.  It  will  he 
noticed  that  our  statute,  unlike  many  others 
of  a  similar  character,  does  not  speak  of  a 
pecuniai?  loss  or  Injury,  which  might  possi- 
bly tend  to  show  that  the  injury  for  which 
damages  are  allowed  was  confined  to  the 
deprivation  of  some  legal  claim,  susceptible 
of  measurement  by  a  pecuniary  standard: 
but  its  langnage  Is  much  broader,  and  gives 
to  the  jury  tbe  right  to  award  such  dam- 
ages as  they  may  think  proportioned  to  the 
Injury  resulting  from  such  death."  The 
statute  and  the  cases  construing  It  show 
that  the  second  ground  of  the  motion  for 
nonsuit  was  properly  oTermled.  We  have 
not  consldwed  whether  tbe  circuit  jndge 
erred  to  hla  Interpretation  of  the  rale  In 
Danner'a  Case,  as  bis  remarks  In  reference 
^reto  were  made  In  refusing  tbe  motion 
for  ft  nonsuit  We  aM  not,  howem,  to  be 
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:ood  as  appTOTlng  his  construction 

thtrd  exception  alleges  error  as  fol- 
"The  preaWIng  Judge  erred  In  hold- 
Km  motion  for  a  nonsnlt,  that  the 
of  [troof  was  npon  the  defendant  to 
:hat  the  accident  was  unavoidable, 
It  It  could  not  help  It;  thus  depriving 
'endant  of  the  option  of  putting  up 
my,  or  not,  as  It  may  hare  been  ad- 

Tbls  exception  Is  disposed  of  by 
raa  said  in  considering  the  second  ex- 
But,  eren  If  It  be  conceded  that 
ras  error,  ft  was  harmless. 
Ivislon  "a"  of  the  fourth  exception  Is 
ma:  "(a)  Tlie  presiding  jndge  erred 
trating  the  law  applicable  to  the  case 
hypothetical  case  stated  to  the  Jury, 
reason  that  in  the  case  stated  by  him 
!\'er  npon  tbe  highway  end  a  child 
!ie  highway  had  the  same  right  to  be 
whereas  In  tbe  case  at  bar  tbe  rall- 
impany,  at  the  point  of  accident,  bad 
ve  rlgbt  to  the  nse  of  Its  track.  Tbe 
tlon,  therefore,  was  inapplicable." 
ly  error  of  which  the  appellant  com- 
Is  that  the  illustration  was  fnappllca- 
Ten  If  It  was  inappllcaUe.  It  was  not 
.  to  mislead  the  jury. 
Ivlslons  "h,"  "c,"  "d,"  "e,-  "f."  and 
as  follows:  **(b>  Tbe  presiding  Jodge 
n  refusing  defendant's  first  request  to 

which  was  as  follows:  *A  railroad 
ly  owes  no  duty  to  a  trespasser  upon 
:tc  until  the  employes  actually  see  him 
sition  ef  danger.'—and'ln  holding,  'An 
cannot  commit  a  trespass';  It  being 
ted  that  said  request  emtiodled  a  co> 
rlndple  of  law,  applicable  alike  to 
and  children,  and  that  an  Infant  may 
•  a  trespasser.  (c>  The  presiding  judge 
n  refusing  defendant's  third  request 
•ge,  Trtilch  was  as  follows:  *The  law 
B  upon  a  railroad  company  no  duty 
lassers  npon  Its  track,  except  tbe  duty 
rcislng  reasonable  care  not  to  Inflict 
upon  tbem  after  they  are  dtscorered,' 
In  holding:  *A  child  cannot  become 
lasser.   A  child  can  do  no  wrong.  It 

appreciation  of  right  or  wrong,  and 
ire  can  do  np  wrong:'  It  being  submlt- 
at  said  request  embodied  a  correct 
le  of  law,  applicable  alike  to  adults 
lildren.  Every  animate  object  upon 
ick  must  occupy  tbe  relation  either 
passer  or  of  one  lawfully  there,  (d) 
residing  Judge  erred  in  refusing  do- 
t's fifth  request  to  charge,  which  was 
ows:  'A  railroad  company  owes  bo 
D  trespassers,  to  be  on  a  lookout  for 
It  a  point  where  they  have  no  legal 
0  be,  and  where  tbe  company  has  no 
that  they  will  probably  be.'  It  Is  sub- 
tbat  this  request  embodied  a  correct 
lie  of  law  applicable  to  the  case,  (e) 
residing  Judge  erred  in  refusing  de- 
ltas sixth  request  to  charge,  which 
s  follows;    The  abore  mlM  apply 


equally  to  adults  and  children  of  very  tender 
age.  Up  to  the  point  of  discovery  of  the 
trespasser  by  the  employes  of  the  company, 
the  dnty  of  railroads  to  adults  and  children 
of  tender  years  Is  exactly  the  same.'  It  Is 
submitted  that  the  request  embodied  a  cor- 
rect principle  of  law,  applicable  to  the  case. 
(f>  The  presiding  Judge  erred  In  modifying 
the  defendant's  seventh  request  to  charge 
by  adding  the  following:  'That  Is  true,  un- 
less tbey  had  been  negligent  In  not  discov- 
ering the  child.'  It  is  submitted  that  the  de- 
fendant was  entitled  to  the  charge  unquali- 
fied; the  rule  being  that,  up  to  the  point 
of  discovery,  the  defendant  owed  the  child 
trespassing  on  Its  track  no  duty,  and  conse- 
quently could  not  be  guilty  of  negligence  In 
not  discovering  it.  The  seventh  request  is 
as  follows:  *Seventh.'  After  discovery  of  a 
child  by  the  employes  of  the  company,  tbe 
duty  of  the  company  to  children  incapable  of 
realtzlog  their  danger  Is  higher  than  that 
dae  to  adults.  The  employes  may  assume 
that  an  .adult  will  heed  the  signals  of  danger 
end  get  off  tbe  track.  An  infant,  however, 
cannot  t>e  assumed  to  possess  this  capacity, 
and  the  employes,  upon  discovering  It,  must 
use  all  reasonable  elforts  to  stop  the  train. 
This  duty,  however,  does  not  arise  until  the 
perilous  position  of  the  child  has  actually 
lieen  discovered  by  the  employes.'  <g>  The 
presiding  Judge  erred  in  modifying  the  de- 
fendant's ninth  request  to  charge  by  adding 
the  following:  That  I  cbarge  yon,  unless 
they  were  negligent  In  not  seeing  tbe  child.' 
It  is  submitted  that  tbe  defendant  was  en- 
titled to  the  charge  unqualified;  the  rule 
being  as  stated  in  f,*  supra.  The  ninth  re-  I; 
iiuest  is  as  follows:  'Ninth.  If  the  jury  be- 
lieve from  the  evidence  that  the  employes 
of  the  company  made  every  reasonable  effort 
to  avoid  striking  tbe  child  after  discovering 
It  upon  the  track,  the  company  Is  not  liable, 
and  their  verdict  should  be  for  the  defend- 
ant.' "  The  exception  of  these  subdivisions 
raises  two  questions,  to  wit:  (1)  Was  there 
error  on  the  part  of  the  presiding  Judge  In 
charging  the  Jury  that  the  infant,  by  reason 
of  Its  tender  years,  could  not  be  a  tres- 
passer? (2)  Was  there  error  In  refusing  to 
charge  the  Jury  that  tbe  law  does  not  impose 
upon  a  railroad  company  any  duty  to  tres- 
passers upon  its  track,  except  the  duty  of 
exercising  reasonable  care  not  to  Inflict  In-  m 
Jury  upon  them  after  they  are  discovered?  i< 
We  will  first  consider  whether  the  presiding 
Judge  erred  in  charging  that  the  Infant,  by  |- 
reason  of  Its  tender  j^ars,  conid  not  t>e  a  tres-  W\ 
passer.  While,  In  strictness  of  law,  an  Infant  W'. 
may  be  a  trespasser  when  It  goes  upmi  the  p 
track  of  a  railroad  company  without  Its  per-  [f 
mission  or  without  lawful  authority,  there 
are,  nevertheless,  well^efined  distinctions  be-  l'.- 
tween  an  adult  and  an  Infant  trespasser.  An  < 
infant  16  months  of  age  does  not  know  right  '.- 
from  wrong,  and  therefore  when  It  goes  upon 
B  railroad  track  it  cannot  be  said  that  it  in- 
tended to  commit  Bnch  an  act  as  In  an  adnlt 
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would  make  him  a  trespasser  or  wrongdoer. 
It  cannot  be  guilty  of  contributory  negli- 
gence. It  la  not  answerable  to  tbe  criminal 
law,  and  Is  not  liable  In  damages  wben  an 
adult  wQuld  be  under  similar  circumstances. 
Wben  all  tbe  remarks  of  the  presiding  Judge 
are  considered  together,  it  will  be  seen  that 
he  drew  tbe  attention  of  the  jury  to  this  dis- 
tinction, and,  although  he  was  technically 
In  error  In  saying  that  an  Infant  could  not 
be  a  trespasser,  the  jury,  after  his  explana- 
tion, could  not  have  been  misled.  We  will 
next  consider  whether  there  was  error  In  re- 
fusing to  charge  that  the  law  does  not  Im- 
pose upon  a  railroad  company  any  duty  to 
trespassers  upon  its  track,  except  the  duty 
of  exercising  reasonable  care  not  to  intllct 
Injury  upon  them  after  they  are  discovered. 
The  ruling  of  the  presiding  Judge  must  be 
coDsIdered  with  reference  to  the  fact  that 
the  Infant  was  of  very  tender  years,  to  wit 
only  16  months  of  age.  Tbe  Question  whether 
a  railroad  company  owes  any  duty  to  an  In- 
fant trespassing  upon  its  track,  until  it  dis- 
covers the  Infant,  has  given  rise  to  much 
discussion,  and  the  authorities  upon  this 
subject  are  In  Irreconcilable  conflict  Even 
conceding  that  a  railroad  company  is  not 
bound,  as  a  general  proposition,  to  look-  out 
for  trespassers  upon  Its  track,  it  nevertheless 
is  bound  to  exercise  ordinary  care  In  running 
Its  trains.  The  law  Imposes  upon  It  the  duty 
of  keeping  a  reasonable  lookout  for  obstruc- 
tions on  Its  track.  The  safety  of  Its  pas- 
sengers and  the  rights  of  the  public  gen- 
erally demand  the  enforcement  of  this  rule. 
It  Is  a  general  rule  of  law  that  a  railroad 
company  li  liable  In  damages  for  an  Injury 
Inflicted  by  It,  when  its  negligence  was  tbe 
direct  and  proximate  cause  of  the  Injury.  If 
the  direct  and  proximate  cause  of  the  In- 
fant's death  was  negllgrace  of  the  defend- 
ant In  falling  to  keep  a  reasonable  lookout, 
and  to  discover  the  child  In  time  to  have 
prevented  the  Injury,  it  la  as  much  liable 
In  damages  as  If  the  proximate  cause  of  tbe 
Injury  had  been  Its  negligence  after  discov- 
ering tbe  child  upon  its  track.  Bottoms  v. 
Railroad  Co.  (N.  C.)  19  S.  E.  780,  25  L.  R 
A.  784;  Gunn  v.  Railroad  Co.  (W.  Va.)  28  8. 
E.  S46,  36  li.  R.  A.  575;  Wood,  R.  R.  pp. 
1276-1280. 

Subdivision  "h"  Is  as  follows:  "Ox)  The 
presiding  judge  erred  in  not  charging  de- 
fendant's eleventh  request  to  charge,  which 
was  aa  follows:  'If  the  Jury  believe  from  the 
evidence  that  an  employg  of  the  company  has 
made  a  statement  or  declaration  after  the 
accident,  and  not  a  part  of  the  res  geatse. 
Inconsistent  with  his  testimony  In  this  case, 
they  may  consider  such  inconsistency  as 
tending  to  discredit  his  testimony,  but  not 
as  Independent  evidence  of  the  company's 
negligence;'  It  being  submitted  that  such  re- 
quest embodied  a  correct  principle  of  law, 
applicable  to  tbe  case."  The  plaintiff.  In 
opening  his  case,  offered  in  evidence  the  said 
dedaratloiw;  but  they  were  held  to  be  Inad- 


missible, on  the  ground  that  they  did  not 
form  part  of  tbe  res  gests.  Tbe  employ6si 
when  examined  in  behalf  of  the  defendant, 
were  cross-examined  by  the  plaintiff  In  re- 
gard to  the  said  declarations,  and  they  denied 
making  them.  The  plaintiff,  in  reply,  then 
offered  the  witnesses  originally  produced  to 
prove  the  declaratlona.  The  record  shows 
that  the  following  took  place:  "Mr.  Cothran 
objects  on  the  ground  that  this  question  Is 
irrelevant,  and  that  connael  proposes  to  con- 
tradict the  witness  npon  an  Irrelevant  point, 
and  submits  that  It  can't  come  In  unless  It 
is  part  of  the  res  gestse,  and  within  the  proih 
er  scope  of  his  agency.  Tbe  Court:  The  tes- 
timony must  be  relevant  I  think  It  is  com- 
petent Mr.  Cothran  excepts.  By  Mr.  Dean: 
Did  Mr.  Pettus  say  that  you  went  back  there 
to  see  whether  the  track  was  straight  or 
curved?  Mr.  Cothran:  I  ask  that  your  hon- 
or wUl  instruct  the  jury,  ui>on  the  delivery  of 
that  testimony,  that  they  can  consider  that 
testimony  only  for  tbe  purpose  of  dlecredlt- 
ing  tbe  witness,  It  they  believe  this  evidence^ 
If  they  believe  the  statement  to  be  true,  and 
that  the  engineer  Is  mlataken,  then  they  can 
consider  this  testimony  only  to  the  extent 
of  discrediting  the  engineer,  and  not  for  the 
purpose  of  introducing  It  as  independent  evi- 
dence. The  Court:  Yes,  gentlemen  of  the 
jury,  Mr.  Cothran  has  stated  the  ground  up- 
on which  the  testimony  la  to  be  considered, 
clearly,  to  you,  and  It  Is  correct"  The  re- 
quest was  not  read  to  the  jury,  and  there 
was  no  necessity  to  charge  the  proposltton 
therein  stated,  as  tbe  Jury  had  already  beoi 
instructed  upon  the  subject 

Subdivision  "i"  Is  as  followa:  "(I)  The 
charge  of  the  presiding  judge  waa  Inconsist- 
ent, contradictory,  and  confuatng  to  the  jury. 
For  Instance,  he  charged  the  foortb  and 
eighth  requests,  which  we  submit  were  good 
law,  and  qualified  the  seventh  and  nlntb  re- 
quests by  holding  that  the  defendant  may 
have  been  guilty  of  negligence  In  not  dis- 
covering the  child."  When  the  charge  of 
the  presiding  judge  is  considered  in  its  en- 
tirety. It  will  be  seen  at  a  glance  that  the 
objections  urged  by  the  appellant  are  on- 
founded.  It  Is  the  Judgment  of  this  court 
that  the  judgment  of  tbe  drcnlt  court  be  af- 
firmed. 


BRAMLBTT  v.  CUTT  OP  LAURBNa 

(Snpreme  Oonrt  of  South  OsroUoa.  Jane  27. 
1900;) 

ALTBRINO  BtDBWALK-DAHAaBS-UABIUTT 

OF  CITY. 

A  dty  charter  conferring  on  the  mayor 
and  aldermen  power,  with  the  consent  of  the 
adjacent  landowners,  to  "close  or  change"  all 
streets,  as  they  may  deem  conducive  to  the 
public  convenience,  and  to  sell  the  freehold  of 
any  street  they  may  "doee."  and  to  "lay"  oat, 
adopt  open,  and  keep  in  repair  all  such  "new" 
ways  as  they  may  deem  necessary,  vrlth  a  pro- 
viso that  they  first  obtain  the  coniient  of  tiie 
landowners  throng  whoee  land  the  sanie  may 
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ran,  and,  tf  thdr  consent  cannot  be  obtained, 
tben  the  street  may  be  "opened"  in  the  same 
way  u  proTided  for  oitening  of  public  roads  by 
county  commiBslonera,  does  not  make  the  city 
liable  for  damage*  to  an  abottiog  owner  tor 
raising  the  aldewalk  In  front  of  nla  ptopertj 
without  his  consent 

Appnl  fnun  common  pleas  circuit  court  of 
Laurens  county;  O.  W.  Buchanan.  Judge. 

Action  by  A  W.  Bramlett  against  the  city 
■of  Lanrens.  Judgment  tor  defendant  Plain- 
tiff appeals.  Affirmed. 

Ball,  SlmklDB  &  Ball,  for  appellant  F.  P. 
IfcOowan  and  W.  R.  RIchey.  for  respondent 

OART,  A.  J.  As  the  appeal  herein  Is  from 
an  order  anstatnlng  a  demurrer  to  the  com- 
plaint It  will  be  necessary  to  set  It  oat  It  Is 
as  follom:  "The  plaintiff  complains,  and 
alleges:  (1)  That  the  plaintiff,  at  and  before 
the  times  hereinafter  mentioned,  was  the  own- 
•er  of  a  lot  on  Harper  street  and  the  dwellings 
and  bnlldinga  thereon,  in  the  cit7  of  Laurens. 
(2)  That  the  city  of  Laurens  Is  a  municipal 
corporation,  organised  under  the  laws  of  the 
atate  of  South  Carolina,  with  power  to  sue 
and  be  aoed.  (3)  That  formerly  for  more 
than  twenty  years,  and  for  time  Immemorial, 
a  aldewalk,  suitable  and  convenleat  tor 
pedestrians,  existed  and  was  maintained  on 
the  eastern  side  of  the  said  street,  of  which 
street  It  was  a  part  and  that  the  lot  of  said 
defendant  was  Immediately  adjacent  to,  and 
abutted  upon,  said  sidewalk,  and  that  access 
to  the  said  sidewalk  from  the  said  lot  was 
easy  and  unobstructed,  as  well  as  access 
across  It  by  horses  and  vehicles,  to  that  part 
of  the  etreet  traveled  by  horses  and  Tehlcles. 
(4)  That  the  plaintiff  was  and  is  entitled  to 
easy  and  unobstructed  access,  both  to  the  side- 
walk of  the  said  street  and  to  that  part  used 
for  travel  by  horses  and  vehicles.  (5)  That 
•dnrii^  the  year  1898  the  defendant  through 
its  officers  and  servants,  changed  and  altered 
the  Bsid  street  without  the  consent  of  the 
plaintiff,  and  against  his  will,  destroying  the 
said  sidewalk,  and  building  a  new  sidewalk 
In  another  part  of  the  street  building  the  said 
new  sidewalk  a  considerable  height  above  the 
level  of  the  old  sidewalk,  and  above  the  level 
of  the  plaintiff's  lot;  thus  rendering  the  new 
aldewalk  difficult  and  inctrnvenlent  of  access, 
and  rendering  access  from  the  said  lot  to  that 
part  of  the  street  used  by  horses  and  vehicles 
impracticable.  {Si  That  the  said  alterations 
and  changes  in  the  said  street  were  made 
by  the  d^endant  negligently,  and  without 
reasonable  care  and  skill,  to  the  Injury  of  the 
plaintiff,  and  In  wanton  disregard  of  the  right 
of  the  plaintiff.  (7)  That  the  satd  changes 
and  alterations  In  the  said  street  greatly  in- 
jured and  Impaired  the  appearance  of  the  said 
lot  thereby  diminishing  Its  value.  (8)  That 
the  defendant  elevated,  and  thereby  altered, 
the  grade  of  that  part  of  the  street  used  for 
horse  and  vehicle  travel,  without  the  consent 
<tt  the  plaintiff,  and  against  his  will,  render- 
ing Inpractlcable  his  access  thereto^  W  That 


by  the  -elianget  and  altwaticms  in  the  said 
street  by  the  defendant  and  by  the  negligent 
manner  In  which  they  were  made,  without 
reasonable  care  and  skill,  the  defendant  baa 
been  damaged  fin  hundred  dcdlars." 

The  defendant  demurred  to  the  complaint 
on  tbe  ground  that  it  did  not  state  facts  suffl- 
dent  to  constltnte  a  cause  of  action,  in  the 
following  particulars:  "(1)  In  that  the  action 
fs  predicated  upon  a  dalm  ba  consequential 
damages,  alleged  to  have  been  caused  by  the 
grading  of  the  public  street  and  sidewalk  with- 
in the  llmltB  of  said  street  and  that  no  right 
of  acti<m  exists  at  law  for  said  allied  dam- 
age, in  the  absoice  of  any  statute  to  that 
effect  and  there  Is  no  statute  giving  such  a 
right  of  action  in  this  state.  (2)  Because  the 
charter  does  not  give  any  right  of  action  for 
damages  which  any  abutting  landowner  may 
sustain  In  conseqtwnce  of  work  or  repairs 
done  upon  pnbllc  streets  by  the  municipal 
anthoritiea  <3)  Because  no  right  of  action  Is 
given  against  the  dty  of  Laurens  any  act 
of  the  legislature  for  any  damage  sustained, 
away  from  and  off  tbe  street.  (4)  Because 
the  complaint  does  not  state  the  facta  connect- 
ed  with  the  npalrs  referred  to  in  the  com- 
plaint  from  which  any  n^ligence  occurred 
In  the  xalslug  the  grade  of  the  street  or  Me- 
walk."  The  circuit  Judge  austalned  tbe  de- 
murrer on  the  aforesaid  grounds^  and  the  ap- 
peal herein  brings  in  review  the  correctness 
of  his  ruling. 

If  tiie  compblnt  states  facts  sufficient  to 
constltnte  a  cause  of  action.  It  did  not  arise 
ex  contractu,  but  ex  delicto.  A  municipal 
corporation  cannot  be  sned  tor  a  tort  unless 
It  Is  made  liable  by  statute,  and.  when  this 
Is  the  case,  the  statute  must  provide  the 
remedy;  otherwise,  the  action  cannot  be  main- 
tained. Black  V.  City  of  Columbia.  19  S.  C. 
412;  Toung  v.  City  Council  of  Charleston,  20 
a  C.  118;  Oarraux  v.  City  Council  of  Oreeur 
vllle.  B3  a  0.  675,  81  a  E.  597;  Fuller  v. 
Edlngs,  11  Rich.  Law,  245;  McLauchltn  v. 
Railroad  Co.,  5  Rich.  Law,  597. 

Section  12,  p.  925.  Act  1890.  chartering  the 
city  of  Laurens,  contains  tbe  following  pro- 
vlBlons:  "The  mayor  and  aldermen  shall 
have  full  and  ezclusive  control  over  all  streets, 
roads,  and  ways  in  the  said  dty,  and  it  shall 
be  their  duty  to  keep  them  open  and  In  good 
repair.  They  shall  have  power,  with  the  con- 
sent of  the  adjacent  landowner,  to  close  or 
change  all  such  roads,  streets,  or  ways  with- 
in the  said  dty  as  they  may  deem  conducive 
to  the  public  convenience,  and  may  sell  the 
frediold  of  any  such  street  road,  or  way  as 
they  ms^  dose,  either  at  public  or  private 
sale,  as  they  may  deem  tKst  And  they  shall 
have  power  to  lay  out  adopt  open,  and  ke^ 
in  repair  such  new  ways,  roads,  or  streets, 
as  they  may  deem  necessary  for  tbe  Improve- 
ment and  convenience  of  the  said  dty:  pro- 
vided, that  tbey  first  obtain  the  consent  of  the 
landowners  through  whose  land  the  aame 
shall  ran;  or,  if  thdr  consent  cannot  be  ob- 
tained, that  the  said  street  or  way  be  opened 
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In  tbe  saDBe  way  u  provided  by  law  for  the 
opening  of  public  roads  by  county  commi*- 
doners.  •  •  •  And  aald  city  council  aball 
hare  all  the  powem  over  tbe  streets,  roads, 
or  ways  tbereln  which  are  now  given,  or  may 
hereafter  be  given,  to  county  commissioners 
over  tbe  roads  In  the  several  counties,  sutacJeet 
DevertbeleiSk  to  tbe  limitation  herein  pre- 
scribed." 

It  will  be  observe^  that  tbe  foregoing  con- 
fers upon  the  mayor  and  aldermen  (1)  power, 
with  the  consent  of  the  adjacent  landowners, 
to  "close  or  change"  all  such  streets  as  they 
may  deem  conducive  to  tbe  public  conveor 
lence,  and  to  sell  tbe  freehold  of  any  street 
they  may  "close";  and  (2)  It  confers  upon 
tbe  mayor  and  aldermen  power  to  "lay  out, 
adopt,  open,  and  keep  In  repair"  all  sudi 
"new"  ways  as  they  may  deem  necessary. 
There  Is  a  proviso  which  requires  that  they 
first  obtain  tbe  consent  of  the  landowners 
through  whose  land  tbe  same  may  run,  and, 
tf  their  consent  caimot  be  obtained,  then  the 
said  street  may  be  "opened"  in  the  same 
way  as  provided  by  law  (or  the  opening  of 
public  roads  by  county  commissloneta 

Tbe  foregoing  act  Is  quite  different  from 
that  incorporating  GafTney  City.  The  act  in- 
corporating GaCtney  City  (St  at  Large  la&l. 
p.  1002)  confers  upon  the  city  council  power 
to  "open"  new  streets  in  said  town,  and  to 
"close  up,  widen,  or  otherwise  alter"  those  in 
use.  That  act  further  provides  that.  If  tbe 
owners  through  whose  premise*  such  streets 
run  refuse  their  consent  to  the  action  of  tbe 
city  council  In  "opening,  closing  up,  widening 
or  altering"  such  streets,  tbe  said  city  council 
shall  have  the  right  to  condemn  such  land 
acoordlog  to  the  provisions  of  the  law  of  force 
for  condemning  land  for  public  use.  In  con- 
struing said  act  In  Wllkins  v.  Town  Council  of 
Oaffuey  City.  6S  S.  C.  199,  32  a  B.  298.  this 
court  says:  "The  Intention  of  tbe  act  was  to 
confer  upon  the  abutting  landowners  the 
right  to  compensation  for  damage  to  their 
property  In  consequence  of  opening,  closing 
up,  widening,  or  altering  tbe  streets.  The 
right  to  condemn  according  to  the  provisions 
of  the  law  imposes  the  corresponding  duty 
to  render  compensation  for  the  damages  sus- 
tained. The  provisions  of  the  law  for  ocm- 
demning  land  for  public  use  show  that  com- 
pensation must  be  made  to  the  landowners 
before  the  highway  Is  established.  Rev.  St 
{  1179.  It  would  be  an  alteration  and  a 
partial  closing  of  tbe  street  for  the  railway 
company  to  lay  Its  track  through  if'-^-clttng 
Paris  Mountain  Water  Co.  v.  City  Council  of 
Greenville.  &3  8.  C.  82,  SO  S.  B.  699;  Gar- 
raux  V.  City  Council  of  Greenville,  63  S.  C 
575.  31  S.  B.  607.  tinder  tbe  statute  incor- 
pOTatlng  the  city  of  Laurens,  compensation 
Is  allowed  the  landowner  when  tbe  new  street 
la  "opened."  while  In  tbe  statute  chartering 
GafTney  City  compensation  Is  allowed,  not 
only  for  "opening,"  but  for  "closing  up,  widen- 
ing, or  altering,"  tbe  streets.  As  the  case 
herein  is  not  for  damages  for  "opening"  the 
streets,  plaintiff  Is  not  entitled  to  compensa- 


tion. While  It  is  true  tbe  ttatute  does  not 
make  tbe  municipality  liable  for  damages,  it 
by  no  means  follows  that  tbe  individuals  com- 
mitting the  alleged  wrongful  act  are  exempt 
from  llabfUty.  It  Is  the  Judgment  of  tbto 
court  that  the  Judgment  at  On  drenlt  conrt 
be  affirmed. 


TOWN  OP  WESTON  v.  RAI^ON. 

(Supreme  Coart  of  Appeals  of  West  Vicginla. 

Jone  12,  1900.) 

OAHCBXXATION  OF  DEEI>-CLOUD  ON  TTTLB— 
FUBUO  SASBHENT. 

LThe  snprcme  court  of  appeals  having  de- 
termined that  a  certain  strip  of  land,  adjacent 
to  a  property  owner's  lot,  was  pnrt  of  a  pub- 
lic highway,  and  subject  to  the  public  e3aement 
t^reiu,  and  directed  a  mandatory  iajanction 
to  place  the  public  in  possesdon  of  aucb  ease- 
ment to  be  awarded  by  the  circuit  court,  and 
Hiicb  court  refusiDg  to  award  the  same,  aod 
such  proiterty  owner,  in  total  disregard  and  in 
contempt  of  snch  adjinlicatioD.  proceeding  to 
purcbaBC  other  pretended  titles  to  such  strip  of 
land,  for  the  purpose  of  beclouding  the  public 
easemeut  therein  and  further  litigating  tiie 
same,  a  court  of  equity  will  cancel  such  deeds 
in  BO  far  as  they  operate  as  a  cloud  upon  tbe 
public  easement  aud.  will  perpetually  enjcriB 
the  further  litif^atiun  of  the  puolic's  right,  as 
an  effort  to  maintain  and  continue  In  force  a 
public  nuisance  in  derogation  of  the  Miverdgo* 
ty  of  the  people  of  the  state. 

2.  When  a  public  easement  has  once  been 
lawfully  established  over  land  for  a  public 
highway,  either  by  dedication  to  the  use  of  the 
general  public  by  individoals,  and  acceptance 
by  the  proper  anthuvitics,  or  by  the  exercixe 
of  the  ngbt  of  eminent  domain,  such  easement 
is  good  against  ou.v  and  nil  titles.  . 

(Syllabus  by  tbe  Otnrt.) 

Appeal  from  ^cult  court;  Lewie  couaty; 
W.  G.  Bennett.  Judge. 

BUI  by  the  town  of  Weston  against  Br.  Ral- 
ston. From  an  order  dissolving  an  Injunc- 
tion restrahilng  defendant  from  further  liti- 
gating tbe  title  to  certain  real  estate,  com- 
plainant appeals.  BeveraedL 

Kdward  A.  Brannon,  for  appdlant  W.  W- 
Brannon,  for  appeUee. 

McWHORTEE.  P.  The  town  of  Weston, 
by  Its  mayor  and  common  council,  undertook, 
by  means  of  Its  authority,  to  remove  from 
Water  street  (one  of  the  public  streets  of  said 
town)  certain  obstructions  malntahied  thereon 
by  Er.  Ralston,  who  enjoined  In  the  circuit 
court  tbe  action  of  said  town  authorltiea,  upon 
the  bearing  of  which  tbe  circuit  court  perpetu- 
ated the  injunction,  when  the  defendant  ap- 
pealed to  the  supreme  conrt  and  upon  thfr 
case  there  being  heard  the  decree  of  tbe  cir- 
cuit court  was  reversed,  tlie  court  finding  that 
plaintiff  was  maintaining  a  public  nuisance, 
subject  to  aiiatement  either  by  tbe  municipal 
authorities,  under  their  statutory  powers,  or 
by  an  appeal  to  a  court  of  equity;  and  said 
cause  was  "remanded  to  the  clrcnit  court,  with 
dlrectl<m  that  plalntlfTs  Injunction  be  dis- 
solved, and  a  mandatory  Injunction  be  award- 
ed the  defendant  at  the  plahititrs  costs,  di- 
recting the  plaintiff  to  at^te  the  .nuisance' 
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malntaJned  bj  him  th»«oii»  and  tbat  tbe  8tr^ 
of  ground  In  controTeray  be  restored  to  Waler 
street,  and  made  mbject  to  tbe  public  eu»- 
ment  tbereln."  Tbe  case  ti  reiwrted  In  46  W. 
Va.  541,  33  S.  S.  326.  Tbe  circuit  court  not 
only  failed  and  refused  to  award  tbe  mandftr 
tory  Injunction  directing  tbe  plaintiff  to  abate 
tbe  nuisance  maintained  by  him  on  said  stveet, 
as  required  by  said  decree,  bat,  on  tbe  otta« 
hand,  wben  tbe  municipal  antborlttes  under- 
toolt  to  abate  the  nuisance  tbe  said  circuit 
court  entertained  an  action  by  said  plalDtiff 
of  trespass  on  tbe  case  for  damages  against 
said  town  fw  removing  the  obstructions  from 
said  street,  and  also  another  action  by  him 
acabist  said  town  of  unlawful  entry  and  de- 
tainer for  tbe  possession  of  said  strip  of 
ground  upon  whlcta  plaintiff  bad  maintained 
the  said  nuisance,  and  whlcb  strip  was  by  tbe 
decree  of  the  supreme  court  ascertained  to  be 
a  part  of  tbe  said  Water  street;  said  plaintiff 
having,  after  the  decree  of  tbe  supreme  court 
aforesaid,  obtained  two  deeds  conveying  iald 
strip  of  ground.— one  from  W.  B.  McGary, 
special  commlsBionw  la  the  case  of  George  C. 
Oole.  trustee  of  James  P.  Cole^  and  others, 
dated  May  15, 1890.  and  tlie  othw  from  James 
P.  Cole,  dated  May  13,  1860.— and  under 
which  plaintiff  claimed  tbat  be  bad  a  right 
and  title  to  said  strip  of  land,  and  to  tbe  pos- 
session tbereof,  notwithstanding  said  decision 
adverse  to  bis  rights  as  ttaey  existed  when 
the  case  wss  heard,  and  also  adverse  to  any 
and  every  title  and  claim  of  any  and  every 
person  whomsoever.  The  town  of  Weston 
Oled  its  bill  In  equity  In  the  said  circuit  court, 
praying  tbat  said  Balston  be  perpetually  en- 
joined from  prosecuting  said  actions  of  tres- 
pass on  the  case  and  unlawful  entry  and  de- 
tainer, and  compelled  to  dismiss  the  same, 
and  that  a  decree  be  entered  setting  aside  the 
deeds  from  W.  B.  McGarj,  special  commis- 
sioner, and  James  P.  Cole,  to  said  Er.  Ralston, 
and  declaring  sold  deeds  null  and  void  as 
against  the  rights  of  the  town  to  the  strip 
thereby  conveyed  as  a  part  of  Its  said  Water 
street,  and  for  general  relief.  Tbe  defendant, 
Balston,  answered  tbe  said  bill;  setting  up 
title  to  said  strip  of  ground,  and  claiming 
tbat  be  was  not  holding  under  the  Flesher 
title,  so  as  to  estop  him  from  his  present 
claim,  as  alleged  in  the  bill,  but  that  since 
tbe  decision  of  tbe  supreme  court  he  had  ac- 
quired what  he  was  advised  was  a  perfect 
and  Indefeasible  title  to  said  strip  of  land; 
averring  that  In  July.  1889,  the  town  of  West- 
on Instituted  a  suit  In  equity  against  James 
P.  Cole,  M.  S.  Holt,  and  others,  one  of  the 
chief  objects  of  which  was  to  cancel  and  an- 
nul a  deed  dated  April  10,  18S8,  from  M.  S. 
Holt  to  James  P.  Cole,  whereby  said  Holt 
conveyed  to  Cole  a  tract  of  land,  running  as 
described,  so  as  to  Include  tbe  strip  of  ground, 
and.  Indeed,  all  of  Water  street  from  First 
street  to  Fourth  street  Said  bill  sought  to 
enjoin  the  building  of  a  large  livery  stable 
by  tbe  said  Cole  on  what  tbe  plaintiff,  the 


towB  of  Westm,  contended  was  ground  which 
bad  been  dedicated  to  the  use  <rf  the  town 
for  a.  street;  eWmiag  that  "aU  the  land 
known  and  used  as  Water  street,  and  ea»- 
braced  by  said  deeds,  was  •  •  •  Induced 
in  a  grant  from  tbe  commonwealth  of  Virginia 
to  ■—  ■  Flesher.  and  tbat  said  grant  was 
made  while  an  act  passed  by  the  general  aa- 
aembly  of  the  commonwealth  of  Virginia  was 
la  full  force  and  effect,  which  act  prortdes 
that  all  unappropriated  lands  on  the  bay  of  the 
ChesapeaJie.  on  tbe  sea  shore,  mr  on  the  diores 
of  any  riv«r  or  creek,  and  the  bed  of  any  river 
at  creek  In  the  commonwealth,  which  remain- 
ed  ungranted  by  the  former  goremmeat,  and 
which  has  be«  used  as  a  common  to  all  tlw 
good  people  thereof,  shall  be,  and  the  saxn 
are  hereby,  excepted  out  of  this  act.  and  no 
grant  Issued  by  the  rq^ster  Jot  the  land  oOlee 
for  the  same  eltber  In  consequence  of  any 
survey  already  made,  or  which  may  hneafter 
be  made,  shall  bt  valid  or  effectual  tak  law,  to 
pass  any  estate  or  Intorest  therein."  And 
plaintiff  averred  that  the  greater  portion  of 
the  land  conveyed  by  the  deeds  Is  the  shoze 
(tf  tbe  West  Fork  river;  tbat  it  remained  jol- 
granted  by  the  former  grant,  and  that  short 
was  used  as  a  common  to  all  the  good  petqile 
of  tbe  commonwealth;  and  tbat  said  shores 
were  by  the  provleioas  of  the  said  act  exce- 
ed and  excluded  from  the  said  grant  to  the 
said  Flesher.  and  were  passed  thereby  to  htan 
or  any  otha  person.  And  plaintiff  thereof* 
claimed  tbat  by  virtue  of  tbe  dedication  by 
Flesher  of  the  street  on  the  bank,  and  the 
exception  and  exclusion  of  the  shore  by  said 
act,  all  the  land  lying  between  the  lota  whldi 
extended  towards  the  rlv«r  from  their  fnuU 
on  Main  street,  150  feet,  and  the  river,  con- 
stituted Water  street,  and  bad  been  for  more 
than  40  years  known,  treated,  held,  need,  and 
occupied  as  Water  street;  that  said  James 
P.  Cole  had  commenced  to  deposit  material, 
such  as  stone  and  lumber,  on  Water  street, 
along,  between  lot  No.  13  (which  ran  from 
Main  street  tmck  towards  the  river  150  feet) 
and  tbe  river,  as  represented  by  the  pi^  of 
the  town  Just  above  the  bridge,  and  near 
Second  street  and  tbe  Staunton  and  Parkers- 
burg  turnpike;  and  tbat  he  bad  commenced 
to  dig  and  excavate  for  the  foundation  of  a 
large  building,  to  be  used  as  a  livery  stable, 
etc  James  P.  Cole  answered  the  bill,  d&aj- 
ing  the  most  of  tlw  material  allegations  ol 
the  bill,  and  that  he  had  deposited  material 
and  excavated  on  Water  street,  and  saya: 
"Moreover,  the  defendant  In  excavating  as 
aforesaid  and  depositing  material,  left  a  space 
between  the  river  and  a  point  ISO  feet  from 
Main  street  of  40  feet  to  allow  the  said  town 
of  Weston,  should  It  see  proper  to  do  so.  to 
open,  construct  and  keep  in  repair  a  street 
as  provided  In  the  deed  from  WofBadln  and 
McBrlde  to  a  H.  P.  Washburn,  and  is  atUl 
willing  to  allow  such  street  to  be  maintained." 
And  after  denying  that  Ills  Uvery  stable,  as 
be  proposed  to  build  and  maintain  it,  would 
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be  a  nuisance,  he  says  "that  It  I0  not  the  habit 
of  def«idaDt  to  allow  manure  or  other  filth 
to  accumulate  about  his  stable,  but  as  Cast 
as  It  Is  accumulated  It  wlU  be  conveyed  to 
the  extreme  end  of  said  stable,  ISO  feet  from 
Second  street,  and  nearly  200  feet  from  Main 
street,  on  the  river  bank,  when  It  will  be 
hauled  away  aa  fast  as  a  wagon  load  accumu- 
lates. •  •  •  This  defendant  alleges  that 
the  said  stable  will  be  so  constructed  as  to 
keep  his  horses  In  the  basement  thereof,  and, 
-by  its  close  proximity  to  the  river,  all  surplus 
filth,  If  there  be'  any,  can  easily  be  drained  oCr. 
There  is  to  be  a  rock  wall  on  the  upper  side 
of  said  basement,  next  to  the  proposed  Water 
street,  and  a  wat^-tight  floor  over  the  same," 
«tc  Upon  the  hearing  the  Injunction  was  dis- 
solved, the  bill  dismissed,  and  the  building 
'w&B  erected  on  the  west  line  of  Water  street, 
40  feet  from  the  back  line  of  the  lots  fronting 
on  Main  street  A  copy  of  Cole's  said  answer 
WHS  fUed  with  plainUflTs  blU  hi  the  case  at 
■bar.  When  the  cause  of  Balcrton  v.  Town  of 
Weston  was  reversed  by  this  court,  the  plalUr 
■tift,  Ralston,  procured  a  stay  of  execution  of 
the  decree  on  the  6th  of  May,  1889,  for  the 
.period  of  90  days,  for  the  alleged  purpose  of 
taking  an  appeal  therefrom  to  the  supreme 
court  of  the  United  States;  but.  Instead  of 
executing  the  bond  required,  and  taking  the 
(Proper  steps  to  obtain  his  appeal,  he  immedi- 
ately set  to  work  to  place  himself  in  portion, 
It  possible,  to  avoid  the  ebect  and  force  of 
the  decree  against  him,  and  to  reopen  and  re- 
litigate  the  questions  that  had  been  settled 
by  the  decision  of  the  court  of  appeals.  On 
the  13th  day  of  May,  1899,  eight  days  after 
Ralston  procured  a  stay  of  90  days  of  said 
decree,  be  took  from  James  P.  Cole  a  deed, 
with  special  warranty,  for  the  strip  of  ground 
which  by  the  said  decision  was  decreed  to  be 
a  part  of  Water  street,  which  Ralston  had  In 
actual  possession  himself  for  many  years,  and 
which  Dole  never  claimed,  and  of  which  be 
never  had  possession;  and  in  the  cause  of  the 
town  of  Weston  against  him,  10  years  before, 
be  bad  admitted  the  existence  of  Water  street, 
40  feet  wide,  and  that  such  part  of  it  as  he 
itnight  have  claimed  as  being  covered  by  the 
deed  from  M.  8.  Holt  to  himself,  of  April  10, 
LS88,  belonged  to.  and  was  a  part  of,  the  pnb- 
.Uc  street  And,  farther,  under  a  decree  en- 
tered in  the  cause  pending  In  the  circuit  court 
•of  Lewis  county  ot  Oeoige  C.  Cole,  trustee  of 
,  James  P.  Cole,  and  others,  on  the  11th  day  ot 
Maj,  1888,  aroolnting  W.  R  McGary  a  special 
«ommlsitioner  to  make  sale  of  the  several 
lots,  tracta,  and  parcels  of  land,  or  any  of 
tiiem,  belonging  to  said  James  P.  Cole  in  the 
town  of  Weston,  said  Balston  purchased  from 
'■aid  Cnnmlssloner  McGary  the  said  same 
■trip  of  gronnd,  whldi  sale  was  reported  to 
■aid  drenlt  court  by  said  commissioner  on  the 
■■Jd  IStli  day  of  May,  1899,  and  confirmed  by 
said  court  on  the  same  day,  and  said  W,  R 
McGary  was  appointed  a  special  commissioner 
40  exemta  a  deed  to  said  Balston  for  said 


strip  of  gnrand;  and  by  deed  dated  ^y  15. 
1899,  said  Special  Commissioner  McGary  con- 
veyed the  same  to  said  Balaton,  both  of  which 
deeds  were  admitted  to  record  the  day  on 
which  they  were  executed;  thus  manifesting 
a  determination  to  relltigate  the  questions  al- 
ready so  decided  In  the  courts  of  the  state.  In- 
stead of  taking  the  same  to  the  supreme  court 
of  the  United  States,  as  he  had  proposed.  And 
the  circuit  court  seems  to  have  been  willing 
to  reopen  the  matters  settled  by  the  first  de- 
cision of  the  court  of  appeals,  as  upon  the 
hearing  of  the  case  the  court  dissolved  the  In- 
junction, from  which  decree  dissolving  the  in- 
junction the  plaintiff,  the  town  of  Weston, 
appealed  to  this  court;  assigning  as  errw  the 
dissolving  of  the  injunction. 

Connsel  for  the  parties  have  filed  ver; 
elaborate  and  well-prepared  briefs,  which 
would  reflect  credit  upon  any  counsel,  as  far 
as  the  research  and  Industry  necessary  to 
their  preparation  are  concerned.  They  have 
thoroughly  discussed  the  questions  already 
settled,  and  forever  settled,  whether  right  or 
wrong,  In  the  case  of  Ralston  v.  Town  of 
Weston;  and  the  only  question  to  be  deter- 
mined In  this  case  Is  whether,  after  it  has 
been  flnally  determined  that  the  title  under 
which  Ralston  sought  to  hold  the  property,  as 
against  the  town's  easemrat  therein  for  the 
purposes  of  a  street,  was  insufficient  as 
against  the  town,  while  It  had  been  for  half 
a  century  held  by  him  and  his  vendor  hi 
actual  adverse  possession  as  against  all  the 
world  beside,  he  can,  by  procuring  paper  ti- 
tles, which  never  pretended  to  claim  the  par- 
ttcular  strip  of  gronnd  In  controversy,  and 
under  which  possession  of  said  strip  was  never 
held  for  a  single  hour,  successfully  contest  the 
rights  of  the  town.  The  decision  in  the  case 
of  Ralston  V.  Town  of  Weston  forever  set- 
tled the  question  that  the  town  baa  an  ease- 
ment over  the  strip  of  land  inclosed  by  Bal- 
ston, and  which  was  in  said  cause  in  contro- 
versy, which,  under  the  rulings  in  said  case, 
Is  good  against  any  and  all  titles,  and  la  bind- 
ing on  the  wwld.  I  deem  It  wholly  unneces- 
sary to  mter  Into  a  discussion  of  the  many 
questions  argued  In  the  briefs.  It  seems  to  me 
that  a  statement  of  the  case  alone  is  sufficient, 
the  matters  at  issue  having  t>een  fully  and 
flnally  disposed  of  in  the  said  case  of  Balston 
V.  Town  of  Weston.  Hie  circuit  court  should 
have  perpetuated  tiie  injunction  against  said 
Ralston  further  litigating  the  title  of  the 
tovm  of  Weston  to  the  public  easement  over 
the  strip  of  land  In  controversy,  and  from 
prosecuting  bis  said  actions  of  treqiasa  on 
the  case  and  unlawful  entry  and  detainer 
set  out  in  plalntlflTs  bill,  and  amitilled  and  set 
aside  the  deeds  mentioned,  from  James  P. 
Cole  and  from  W.  B.  McGary,  special  com- 
missions, to  Er.  Ralston,  In  so  Car  as  they 
becloud  the  title  or  affect  the  public  eas^ 
meat  over  said  strip  of  bmd.  The  decree  ot 
the  circnlt  court  is  set  aside,  reversed,  and 
annulled,  and,  this  court  proceeding  to  lender 
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Eueli  decree  as  the  circuit  court  ihooM  hM.ve 
rendered,  it  Is  adjudged,  ordered,  and  decreed 
that  tbe  Injunction  granted  in  tlils  cause  on 
the  12tb  day  oC  June,  1889,  by  tbe  Honorable 
G.  W.  Farr,  Judge  of  the  Fourth  Judicial 
circuit  of  West  Yirglnla,  be,  and  the  same  is 
hereby,  made  perpetual;  that  the  actions  of 
trespass  on  the  case  and  of  unlawful  entry 
and  detaino:  brought  by  Er.  Ralston  against 
the  town  of  Weston,  as  set  out  In  the  bill,  be 
dismlBsed;  and  that  said  deeds  from  James 
P.  Cole  to  lOr.  Balston,  dated  May  13,  1899, 
and  from  W.  B.  HcGary,  special  commlsalon- 
er  for  Er.  Ralston,  dated  May  15, 1899,  couTey- 
ing  tbe  strip  of  land  in  controversy,  be,  and 
they  are  hereby,  set  aside  and  annulled  In  so 
far  as  they  becloud  the  public  easement  oTer 
said  strip  of  land,  and  said  Br.  Ralston  Is  per- 
petually enjoined  from  further  litigating  the 
public  right  to  said  easement,  as  an  effort  to 
maintain  and  continue  In  force  a  public  nui- 
sance. In  derogation  of  tbe  Borerelgnty  of  the 
people  of  the  state. 

BBANNON,  J.  I  fully  concur  in  the  fore- 
gfring  opinion.  We  are  asked  to  reconsider 
and  overrule  the  decision  of  this  court  In 
Ralston  v.  Town  of  Weston,  46  W.  Va.  B44,  83 
S.  K.  826;  holding  that  tbe  statute  of  limita- 
tions, under  adverse  possession,  does  not  bar 
the  right  of  a  town  or  city  to  Its  Btreets.  I 
bare  carefully  examined  this  sablect,  and  the 
opinion  has  constantly  grown  iq;Kin  me  that 
that  decision  Is  only  tbe  expression  of  sound 
law,— law  that  Is  held  all  over  the  United 
States,  with  tbe  exception  of  4  or  5  states. 
At  least  30  states  have  considered  this  ques- 
tion, and  announced  tbe  same  law  as  that 
stated  in  Ralston  r.  Town  of  Weston.  1 
consider  the  exposition  of  the  law  given  in 
tbe  opinion  by  Judge  Deut  as  a  correct,  able, 
and  unanswerable  one.  He  bases  It  upon  the 
sovereign  right  of  the  people  to  retain,  against 
private  claim  without  title,  the  use  of  their 
streets  and  roads  for  public  and  necessary 
easement.  There  can  be  no  more  vital  prin- 
ciple than  the  preservation  of  tbe  falghwaya 
of  tbe  people  for  their  use,  against  those  who, 
without  color  of  title,  would  set  up  a  private 
claim  by  mere  possession,  ripening  Into  title 
only  from  sheer  negligence  of  tbe  public  of- 
ficers of  the  city  or  town.  It  is  of  the  high- 
est public  interest  to  preserve  such  public 
right  for  the  many  over  tbe  claim  of  the  few. 
Against  this  public  Interest  there  Is  no  stat- 
ute of  limitation.  Sovereignty  Is  not  barred 
by  limitation,  and  ought  not  to  be.  Ton 
must  show  a  statute  Infallibly  applying  to  It. 
And  In  addition  to  this  sovereign  right,  to 
which  no  statute  applies  In  terms,  there  Is 
the  donslderatlon  that  the  obstruction  of  a 
street  or  Aher  highway  Is  a  public  nuisance, 
which  no  length  of  time  will  ripen  into  a 
right,  because  that  would  be  to  make  a  pub- 
lic ofTense  give  good  title  against  the  public 
right.  Statutes  of  limitation,  oiwrative  upon 
the  private  right  of  Individuals,  are  wise,  to 
prevent  private  strife  and  litigation;  and  they 


la^ly  proceed  on  the  theory  that  the  private 
individual  who  has  the  better  right  has  been 
sleeping,  and  allowed  his  adversary,  by  pos- 
session, to  take  away  his  right.  But  that 
cannot  be  said  of  cities  and  towns,— there  be- 
ing no  private  right,  no  private  vigilance,  to 
watch  and  protect  the  public  weal, — and  it 
cannot  be  said  that  tbe  public  right  has  been 
abandoned.  No  one  bnt  the  officers  can  act, 
and  their  negligence  should  not  destroy  the 
public  right,  and  cannot  Jastltr  the  claim 
that  a  party  has  slept  upon  bis  rights,  as  in 
the  case  of  a  prirate  individual.  The  books 
all  tell  us  that  this  is  the  very  reason  why 
time  does  not  run  against  the  king  or  com- 
monwealth. In  this  state  the  statute  makes 
limitation  ran  against  tbe  state,  but  that  does 
not  apply  to  the  public  Intere^  In  Its  high- 
ways; and,  moreover,  a  town  Is  not  the  state, 
and  that  statute  does  not  apply  tbe  bar  of 
limitation  to  the  public  right  hdd  in  trust  by 
the  town  for  the  people.  I  repeat  that  the 
oocnpatton  of  a  street  ot  otiier  highway  by  ar- 
mdlrldnal  Is  a  pnbUc  nntaance.  and  no  timi 
glTes  rlsht  to  (ftontinne  a  pnbHc  nuisance. 
The  snpceme  court  of  tbe  United  States,  In 
Fertilizing  Oo.  t.  Hyde  Park,  97  U.  a  669, 
24  L.  Bd.  1086,  only  expresses  what  all  the 
books  have  long  said,  and  continue  to  say.  In 
defense  of  the  public  Interest^  In  speaking  of 
a  public  nuisance,  that:  "In  snch  cases  pre* 
scriptlon,  wbaterer  Oie  length  oC  time,  has  no 
application.  Bivery  day's  cmtlnnance  Is  a 
new  of^ie."  How,  tihen,  can  a  public  nui- 
sance ripen  Into  vested  tlfle  against  public 
weal,  tlie  public  right,— Against  sovereignty 
Itself? 

A  case  decided  April  28,  1900,  by  tbe  su- 
preme court  of  South  Carolina  (Chafee  t. 
City  of  Aiken,  S!  8.  B.  800),  la  very  apt  in 
this  particular  case,  and  surely  expreaaeM 
the  law  almost  nnlversally  accepted  in  Amer* 
lea.  It  holds:  "No  rights  against  a  munici- 
pality. In  a  street  dedicated  to  It,  can  be  ac- 
quired by  adverse  possession.  Mere  non- 
user  of  a  street  by  a  muidclpall^  will  not 
amount  to  such  an  abandonment  as  will 
destroy  its  right  to  open  the  same."  It  Is 
suitable  to  this  case,  in  the  fact  that  Ral- 
ston is  a  privy  in  estate  with  Flestaer,  who* 
dedicated  this  street  to  tiie  town,  and  Ral- 
ston holds  by  title  derived  from  him.  Flesh- 
er  could  not  claim  against  his  dedication  by 
adverse  possession.  Neither  can  one  holding 
title  under  him,  as  does  Balston.  "No  length 
of  nonnser  bars  a  right  granted  deed." 
Washb.  Easem.  I  6,  p.  650.  The  very  deed 
under  which  Ralston  claims  derivatively 
from  Flesher  dedicates  this  street  to  the 
town,  and  limits  the  rights  of  its  grantoe  by 
it  This  la  conclusive  as  to  the  title  held  by 
Ralston  under  Flesher.  See  the  number  of 
states  that  bold  that  time  wlU  not  give  title 
to  a  public  street  by  adverse  possession,  clt- 
ed  In  Judge  Dent's  opinion  In  Ralston  t. 
Town  of  Weston.  Thus,  there  are  two  rea- 
sons, distinct'  reasons,  which  I  have  Just 
mentioned,  that  deny  that  adverse  posses- 
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slon  will  destroy  the  public  right  In  a  street 
or  other  highway.  One  Ii  that  the  statute 
does  not  mn  against  soTe^Ignty.  The  other 
is  that  such  possession  is  a  public  nuisance, 
a  public  otEense,  and,  no  matter  how  long  It 
continues.  It  does  not  mature  Into  right 
"Once,  a  highway,  always  a  highway,"  Is 
found  in  all  the  books,— those  musty  with 
age,  and  those  that  are  new.  Instead  of  this 
doctrine  changing  In  favor  of  the  Individual 
against  the  public  as  time  goes  on,  Just  the 
reverse  Is  the  case;  for  a  critical  examina- 
tion will  attest  that  states  which  once  held 
that  time  would  bar  this  public  right  have 
flatly  overruled  their  own  decisions,  and 
now  hold  that  time  will  not  bar  this  public 
right.  It  is  stated  in  the  opinion  In  City  of 
Wheeling  v.  Campbell,  12  W.  Va.  36,  that 
the  courts  of  New  York,  Maryland,  Virginia, 
South  Carolina,  Mississippi.  Ohio,  IlUnols, 
and  Iowa  hold  that  time  will  bar  the  public 
right  In  streets;  but  If  they  ever  so  held, 
their  recent  decisions  have  overruled  former 
ones  dted  in  City  of  Wheeling  v.  Campbell, 
supra,  as  shown  by  the  following  cases: 
Drlggs  T.  PhUUps,  103  N.  Y.  77,  8  N.  E.  514; 
Ulman  v.  Avenue  Co.,  83  Md.  130,  34  Atl. 
366;  Taylor  v.  Com.,  29  Grat.  780;  Yates  v. 
Town  of  Warrenton,  84  Va.  337,  4  S.  E.  818; 
Deprlest  v.  Jones  (Va.)  21  S.  E.  478;  Buutln 
V.  City  of  Danville.  93  Va.  200,  24  8.  E.  830; 
Crocker  v.  Collins,  37  S.  C.  327,  15  S.  E.  951; 
Chafee  v.  City  of  Aiken  (S.  0.;  1900)  35  S.  B. 
800;  City  of  Vlcksbnrg  v.  Marshall,  59  Mlsa. 
563;  Wltherspoon  v.  City  of  Meridian,  69 
Miss.  288,  13  South.  843;  Heddleston  v.  Hen- 
dricks (1895)  52  Ohio  St  460,  40  N.  E.  408; 
City  of  Qulncy  v.  Jones,  76  III.  231;  Board 
of  I^gan  Co.  Sup'rs  v.  City  of  Lincoln,  81 IIL 
156;  City  of  Chicago  v.  MIddlebroohe,  143 
111.  205,  82  X.  B.  4ii7;  City  of  Sullivan  v. 
Ticheuor,  179  111.  97,  53  N.  E.  561;  Rae  v. 
Miller,  09  Iowa.  650.  68  N.  W.  899.  Some  of 
the  states  did  hold  otherwise,  but  they  have 
reversed  their  former  holding  In  the  cases 
cited.  The  state  of  New  Hampshire  once 
held  against  the  public  right  but  baa 
changed  Its  former  ruling.  The  court,  In 
State  V.  Franklin  Falls  Co.,  49  N.  H.  256. 
overruled  Webber  v.  Chapman,  42  N.  H. 
326;  the  Judge  who  wrote  the  former  opin- 
ion requesting  the  judge  who  prepared  the 
later  <^Inion  to  announce  bis  change  of 
opinion.  Heddleston  v.  Hendricks,  52  Ohio 
8t  400,  ifSo.  40  N.  E.  408.  It  seems  that  Ne- 
braska has  changed  Its  former  ruling,  by  the 
late  case  of  Krueger  v.  Jenkins  (Neb.;  1900) 
81  N.  W.  844.  holding  that  title  to  a  part 
of  a  county  road  cannot  be  acquired  by 
adverse  possession.  The  above  cases  show 
that  Virginia  has  changed,  if  she  ever  held 
contra:  but,  though  so  cited,  she  never  did 
so. 

This  court  has  received,  to  some  extent, 
criticism  for  Its  action  In  Ralston  v.  Town 
of  Weston,  overruling  City  of  Wheeling  v. 
Campbell;  but  It  would  seem,  from  cases 
JuBt  cited  from  other  states,  that  courts  con- 


sidered worthy  of  authority  have  chosen  to 
assume  the  responsibility  of  overruUng  their 
former  decisions  because.  In  their  opinion, 
on  re-examlnation  of  the  subject  they 
deemed  it  proper  that  unsound  law.  hurtful 
for  all  future  time  to  the  public  weal,  and 
law  which  did  not  spring  from  the  legisla- 
ture, but  from  erroneous  ruling  of  the  courts 
misapplying  the  statute  of  limitations, 
should  no  longer  prevail,  to  the  destruction 
of  public  right  That  err<meous  ruling 
sprung  from  erroneous  dedsions.  and  the 
same  authority  which  announced  It  had 
equal  authority  to  renounce  it  It  being  a 
Judicial  decision,  not  a  legislative  act;  and, 
when  convinced  that  such  former  decisions 
were  unsound,  those  courts  were  Justified 
In  overruling  them,  as  their  further  con- 
tinuance would  be  highly  detrimental  to 
the  public  Interest  So  this  court  thought 
when  deciding  the  case  of  Ralston  v.  Town 
of  Weston,  and  it  Is  clear  that  It  only  did 
the  same  thing  upon  this  subject-matter 
which  has  been  done  upon  that  same  mat- 
ter by  courts  of  eminent  authority.  We  still 
think  that  decision  is  right  and  we  do  not 
see  our  way  to  retract  it  If  the  former 
rule  had  continued,  private  indlvidoals 
would  have,  year  after  year,  invaded  the 
highways  of  the  people,  and  held  them  for- 
ever from  their  use.  The  public  would  have 
to  condemn  and  purchase,  time  after  time, 
what  Justly  belonged  to  it  Judge  Mc- 
Whorter  well  says  in  Lovlngs  t.  Railway 
Co.  (W.  Va.)  35  S.  B.  962,  966:  "It  Is  bet- 
ter to  be  right  than  to  be  consistent  with 
the  errors  of  a  hundred  years."  No  legal 
principle  is  ever  settled  until  it  Is  settled 
right  The  true  rule  Is  laid  down  In  23  Am. 
&  Eng.  Enc.  liaw  (1st  Ed.)  86:  "No  prior 
decision  is  to  be  reversed  without  good  and 
sufficient  cause;  yet  the  rule  Is  not  in  any 
sense  Ironclad,  and  the  future  and  perma- 
nent good  to  the  public  Is  to  be  considered, 
rather  than  any  particular  caae  or  interest 
Even  if  the  decision  affects  real-estate  inter- 
ests and  titles,  there  may  be  cases  wh^  It 
is  plainly  the  duty  of  the  court  to  Interfere 
and  overrule  a  bad  decision.  Precedent 
should  not  have  an  overwhelming  or  dea> 
potlc  Influence  in  shaping  legal  decisions. 
No  elementary  or  well-settled  principle  of 
law  can  be  violated  by  any  decision  for 
any  length  of  time.  The  benefit  to  the  pub- 
lic in  the  future  Is  of  greater  moment  than 
any  incorrect  decision  in  the  past  Where 
vital  and  Important  public  and  private  rights 
are  concerned,  and  the  decisions  regarding 
them  are  to  have  a  direct  and  permanent 
Influence  In  all  future  time,  It  becomes  the 
duty  as  well  as  the  right  of  the  court  to 
consider  them  carefully,  and  to  sallow  no 
previous  error  to  continue,  if  it  can  be  cor- 
rected. The  reason  that  the  rule  of  stare 
decisis  was  promulgated  was  on  the  ground 
of  public  policy,  and  It  would  be  an  egre- 
gious mistake  to  allow  more  harm  than 
good  to  accrue  from  It  Moch,  not  only  of 
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legislation,  but  of  Jndlfilal  dedaion.  Is  based 
upon  the  broad  ground  of  public  policy,  add 
tfalB  latter  must  not  be  lost  sight  of."  The 
reason  given  In  City  of  Wheding  t.  Campbell, 
supra,  is  that  a  statute  In  this  state  applies 
limitation  to  the  state.  I  have  already  shown 
that  this  statute  does  not  apply  to  the  sover- 
eign rights  of  the  people  In  tb^r  public  high- 
ways; but,  anyway,  in  states  where  like  stat- 
utes exist  applying  UmitatJons  to  the  state, 
yet  hold,  hi  their  decisions,  that  time  does  not 
bar  the  public  right  to  the  streets  and  other 
highways,  namely.  Alabama,  New  Tork,  Mas- 
eachnsetts,  Mississippi,  North  Carolina,  and 
South  Carolina. 

There  Is  another  reason  why  the  town's 
right  is  not  barred.  Ralston  occupied  only 
13Vi  feet  of  the  40-foot  street,  the  balance  be* 
fng  always  <^»en  and  used  as  a  street.  Now^ 
In  some  of  those  states  which  still  hold,  and 
In  some  which  once  held,  that  the  statute  ot 
limitations  bars  the  public  right  where  the 
whole  street  adveraely  occiqtied,  yet  they 
held  thott,  where  the  occupation  extended  over 
only  a  part  of  the  street,  the  statute  did  not 
apply  in  bar  of  the  public  rl^t.  This  dls- 
tlnctl<m  is  quite  reasonable.  Why?  Because, 
when  a  man  entirely  closes  up  a  street,  there 
can  be  no  more  decided  notice  to  the  world  of 
bis  adverse  claim;  bnt  where  he  obfltructs  it 
only  partially  his  act  is  equivocal,  and  does 
not  so  signally  notify  the  world  of  his  claim, 
and  bo  one  notices  it  as  he  would  If  the  ob- 
stmction  was  totaL  He  may  not  really  In- 
t^d  finely  to  dlalm  It  His  act  does  not 
pot  the  town  or  city  authorities  and  the  pub- 
lic on  their  guard.  Generally,  In  the  case  of 
streets  like  Water  street^  In  Weston,  at  one 
time  very  little  used,  no  one  thinks  ot  oppos- 
ing a  partial  obstruction,  and  takes  no  steps 
against  It.  In  such  case  tlie  states  refwred  to 
have  dedded  that  the  town  m  city  may  let 
its  rights  lie  dormant  until  tbwe  is  public 
need  for  the  whole  width  of  the  street,  and 
that  when  that  time  comes  the  town  or  dty 
may  open  the  whole  width.  Such  18  the  case 
in  Water  street.  In  Weston.  Such  was  the 
holding  In  Krueger  v.  Jenkins  {Neb.;  1900)  81 
N.  W.  844;  Fox  v.  Hart,  11  Ohio,  414;  Lane 
T.  Kennedy.  13  Ohio  St  42;  McClelland  v. 
Miller,  28  Ohio  Bt  488;  Davles  v.  Huebner, 
Iowa,  574. 

There  is  still  anothw  reaarat  why  the  right 
of  Weston  is  not  barred.  The  right  of  a 
town  or  the  public  In  a  street  or  highway  Is 
not  ownership  of  Oie  body  of  the  land,  but 
only  the  right  to  use  It  for  pas8age,r-an  ease- 
ment The  statute  of  limitations  never  ap- 
plied to  an  easement  Jones,  Basem.  I  161, 
says:  statutes  ot  limitation  do  not  di- 

rectly apply  to  actions  in  which  Incorporeal 
hereditaments,  such  as  easements,  are  Involv- 
ed, bnt  only  to  actions  for  the  recovery  of 
land.'*  Newell,  BJ.  G3,  says:  "BUectmoit 
does  not  lie  for  an  easemmit,  lu  an  incorporeal 
hereditament  This  rule  Is  founded  npon  the 


principle  that  the  action  lies  for  something 
tangible,  so  that  in  case  of  recovery  the  posr 
session  of  the  prcq>erty  may  be  delivered  on  a 
writ  of  possestdon."  Consistently  with  this 
view,  we  find  that  In  the  late  great  work.  10 
Am.  ft  Eng.  Bnc  Law  (2d  Bd.)  p.  432,  where, 
the  modes  in  which  easements  may  be  lost  are 
given,  limitation  Is  not  mentioned.  Abandon- 
ment Is  mentioned  as  a  means  by  which  the 
public  may  lose  Its  highway.  So,  Washburn 
on  Easements  does  not  given  limltaticms  as  a 
means  of  loss  ot  a  public  easem^t,  but  does 
give  abandonment  as  the  cause  of  loss  of  such 
easement  You  will  find  the  books  treat 
abandonment  as  a  cause  of  such  loss,  but 
they  do  not  apply  the  statute  of  limitations  to 
easemuita  The  books  do  treat  nonnaer  as 
wcvklng,  under  certain  dreumstances,  the  de- 
struction of  a  public  easement;  but  they  say 
that  such  nottuser  must  amount  to  an  aban- 
donment And  m&ee  silence,  mere  Inaction,  ,  by 
municipal  antitorlties.  nnattended  with  dr- 
eumstances displaying  and  plainly  manifest- 
ing an  intentional  abandonment  will  not  prej- 
udice the  right  to  the  easement  Washburn 
on  Easements,  speaking  of  nonnser.  In  section 
6,  Bubsec.  1,  uses  this  language:  "Here,  as  In 
ease  of  sets  of  abandonment  the  nonuser 
must  be  of  such  a  charac^  and  dnratlon  as 
to  show  an  intent  to  abandon  the  easement 
or  it  must  have  Induced  another  to  expend 
money  upon  the  supposition  of  such  abandon- 
ment which  is  known  and  acquiesced  hi  by 
the  one  who  might  otherwise  dalm  It  anS 
where  to  enforce  the  right  of  easement  would 
work  Injustice  upon  an  innocent  party." 
Now,  Just  here,  note  that  the  town  conndl 
passed  resolntlons  in  1879,  and  several  times 
since,  dlrecthig  the  opening  of  Water  street  to 
its  full  width;  and  Balaton  was  Informed  and 
notified  of  such  resolntions.  and  of  the  con- 
tinued claim  of  the  town.  He  did  not  flatiy 
assert  a  claim  when  so  notified,  bnt  practical- 
ly admitted  the  town's  right  Where  Is  th^ 
anything  to  show  an  abandonment  by  the  town 
of  Its  dear  right  to  this  strip?  Nothing,  On 
the  contrary,  the  evidence  shovra  the  opposite. 
It  shows  that  the  town  did  not  Intend  to  aban- 
don Ite  right  fliid  so  notified  Balston.  It  Is 
well  established  that  mere  nonuser  will  not  de- 
stn^  an  easement  where  Its  owner  sets  np  a 
continuous  claim,  or  protests  against  a  use  of 
the  locus  by  the  other  party  that  is  Inconslst- 
ent  with  such  dalm  to  an  easement  Field  t. 
Brown,  24  Grat  74.  "Nonuser  of  a  highway 
by  tbe  public  for  many  years  Is  prima  fade 
evidence  of  abandonment  bnt  the  abandon- 
ment mnst  be  vduntary  and  intentional.'* 
City  of  Hartford  v.  New  Tork  &  N.  E.  B.  Co. 
(Conn.)  22  Atl.  37;  Chafee  v.  caty  of  Aiken  (S. 
a;  1900)  35  S.  E.  800.  "Acts  of  the  owner 
of  the  dominant  estate,  relied  upon  to  consti- 
tute an  abandonment  must  be  volnntary,  and 
must  be  of  such  dedslve  ai^  omdusive  a 
character  as  to  Indicate  and  prove  his  Intcn* 
tlon  to  abandon  tbe  easement"  10  Ajxl  ft 
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Eng.  Enc.  Law  (2d  Ed.)  p.  4SS.  Hany  cases 
are  there  dted.  "But  nothing  lAiort  of  an  In- 
tention so  to  abandon  the  right  would  operate 
to  that  effect"  Washb.  Easem.  i  6.  subsec. 
1.  Thus,  only  abandonment,  not  the  length 
ot  time  fixed  by  the  statute  of  limitations,  can 
destroy  a  public  easement  That  statute  has 
nothing  to  do  with  the  subject,  but  abandon- 
ment has,  as  it  Is  the  only  way,  unless  it  Is 
by  release  or  merger  of  estate,  by  which  the 
serrient  estate  can  be  r^ased  from  the  ease- 
inent  Ralstm  held  the  estate,  the  soli. 
land,  that  was  burdened  with  this  public  ease- 
mmt  His  grantor  dedicated  that  eaeement, 
and  BO  stated  in  the  deed  under  which  Ralston 
deriratlTely  claims,  and  this  land  of  Ralston 
could  be  relieved  of  this  easement  <mly  by  the 
intentional  abandonment  by  the  town.  In- 
stead of  abandoning,  the  town  still  claimed. 
Wlutt  act  of  the  town  erinces  an  Intention  to 
ab^ndcm?  Ma«  silent  nonnser  win  not  work 
an  abandonment.  Board  of  Logan  Go.  Sup'rs 
T.  City  of  Lincoln.  81  HI.  166.  A  private  In- 
dlTldual  owning  an  easement  might  much 
nuffe  readily  lose  hla  right  by  nonuser  and 
abandonmmt,  than  a  city  or  town.  How  can 
yon  show  acts  by  a  town  amonnUng  to  an 
abandimment?  It  must  be,  in  the  language 
<tf  the  law  above  quoted^  **acta  of  so  decisive 
and  conclusive  a  character  as  to  prove  his  In- 
t»tlon  to  abandon  tiie  easement"  How  can 
yon  iffove  such  acts  by  a  town?  It  would  be 
a  very  difficult  task.  Mere  Inaction  by  Its  of- 
ficers would  not  should  not,  work  such  public 
detriment  If  its  acts  are  to  be  resorted  to  to 
estaUlsh  abandonment,  tbey  could  only  be 
recorded  acts  of  its  council,  and  that  attempt 
would  be  met  by  the  Inflexible  rule  that  a 
town  council  cannot  grant  away  the  public 
right  in  a  atreet  without  l^slatlve  anthor- 
ily.  It  would  be  an  ultra  vires  and  void 
act,  not  binding  on  the  public.  Therefore  I 
am  unable  to  realize  how  you  can  fix  a 
binding  act  of  abandonment  upon  a  city  or 
town,  though  you  may  do  >o  as  to  an  Indl- 
vidnal.  Under  the  head  of  "abandonment" 
Taylor  v.  Pearce,  179  IIL  146,  03  N.  E.  622, 
to  strong  in  favor  of  the  town.  "The  open- 
ing of  a  highway  Its  full  length,  and  Its  use 
by  the  public,  protect  the  public  right  to  Its 
full  width,  and  repel  any  presumption  of 
abandonment  which  mt^ht  arise  from  the 
fact  that  the  fence  of  an  adjoining  owner 
baa  stood  -within  the  line  of  the  highway  for 
over  twenty  years."  So  in  Maine.  Missouri, 
and  Ohla  Heald  v.  Moore  (Me.)  9  Atl.  734; 
State  V.  Culver.  65  Mo.  607,  27  Am.  Rep. 
295;  Kelly  Nail  &  Iron  Co.  v.  Lawrence 
Furnace  Co.  (Ohio)  22  N.  E.  639.  S  L.  R.  A. 
662.  See  Elliott  Roads  &  S.  6r>8.  Vacation 
by  authority  Is  requisite  to  discontinue.  No 
mere  Implied  abandonment  will  do.  The 
statute  says  how  a  street  may  be  vacated. 
That  excludes  Implied  abandonment  Driggs 
V.  PhiUlpa,  103  N.  Y.  77.  8  N.  D.  514.  I 
therefore  repeat  that,  aa  the  right  of  tHe 


tpwn  Is  an  easement  only,  the  statute  of 
limitations  does  not  apply.  This  la  an  im- 
portant consideration  In  the  matter;  for  In 
a  state  where  limitation  does  run  against 
the  state,  and  It  to  claimed  that  a  city  or 
town  to  the  same  as  the  state,  and  therefore 
tSie  statute  runs  against  a  town  or  city,  yet 
this  cannot  apply  to  an  easement  of  the 
town  or  city,  because  the  statute  never  runtt 
against  an  easem«it.  Hence  the  reason 
given  in  City  of  Wheeling  v.  Campbell,  12 
W.  Va.  36,  for  the  position  that  the  statute 
will  bar  a  city  or  town  of  a  right  to  a  street 
(that  Is.  that  limitation  runa  against  the 
state,  and  therefore  also  against  a  city  or 
town),  was  never  good.  But  while  this 
court  might  retract  the  principles  settled  in 
the  case  of  Ralston  v.  Town  of  Weston, 
namely,  that  llmltatlim  does  not  bar  the 
right  of  a  city  or  town  to  a  street  If  this 
court  were  now  convinced  that  such  deci- 
sion were  error,  yet  It  could  not  alter  the 
actual  dectoiott  of  this  case,  for  the  reason 
that  that  decision  to  res  judicata,  and  for- 
ever settles,  between  Ralston  and  the  town 
of  Weston,  that  the  strip  of  land  in  contro- 
versy to  a  part  of  Water  street,  and  still  8u1>- 
Ject  to  Uie  public  easement 

But  Ralston  claims  that  after  said  deci- 
sion in  Ralston  v.  Town  of  Weston,  he  ob- 
tained a  new  right  to  that  Identical  strip  by 
a  conveyance  from  J.  P.  Cole.  Tb'to  cannot 
change  the  result,  and  why?  (1)  Rftlston's 
long  Inclosure  had  barred  Cole's  right  U  lie 
had  any  right  and  vested  Cole's  title  In 
Ralston,  by  force  of  the  statute  of  limita- 
tions; for  the  statute  would  bar  the  private 
right  of  Cole,  but  not  the  easement  of  the 
town.  Cole  being  a  inlvate  individual. 
ThuB,  when  thto  court  decided  that  said 
strip  waa  not  free  from  the  easement  of  the 
town,  but  was  still  subject  thereto,  that  C<rfe*a 
title  was  at  that  date  vested  in  Ralston  by 
reason  of  limitation,  and  the  adjudication 
bound  aD  titles,  no  matter  how  many  dis- 
tinct ones  he  then  had,  good  or  bad,  and  set- 
tled that  all  titles,  however  derived,  vested 
In  Ralston  at  that  date,  were  subjert  to  this 
public  easement  The  conv^ance  from 
Oole  passed  nothing  to  Ralston,  for  such  ti- 
tle as  be  had  had  already  vested  in  Ralston. 
(2)  If  Cole  had  any  title  to  that  strip,  as  he 
had  not,  it  was  subject  to  the  public  ease- 
ment; and,  even  If  the  statute  could  run 
against  that  easement.  It  would  not  run  in 
favor  of  the  Cole  title,  because  It  to  not  pre- 
tended that  Ck>le  ever  had  any  possession  of 
that  strip,  or  set  up  any  claim  contrary 
thereto.  Where  did  Cole  have  any  posses-' 
slon  to  bar  the  town  right  which  nobody 
denies  was  once  good?  Ralston  had  an  In- 
cloBure,  but  bis  right  and  Cole's  right  ver^ 
distinct,  and  not  in  privity,  and  Ralston's 
possession  would  not  Inure  to  the  beneflt  of 
the  Cole  title.  And  the  same  rule  of  law, 
moraovw,  which,  under  prindples  above 
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stated,  wonld  prevent  Rafeton  from  using 
the  bar  of  the  statute,  would  forbid  Cote*B 
so  doing,  and  all  otlier  perBona  barliv 
claim  to  that  ground.  Tbat  waa  an  ease- 
mail  over  that  ground  against  all  titles,  by 
wbomsoeTer  owned.  (3)  In  a  suit  between 
the  town  of  Weston  and  Cole  in  1889,  the 
town  contested  Cole's  right  to  build  a  stable 
on  the  bank  of  the  river,  on  the  west  side 
of  Water  street  If  counted  at  only  40  feet, 
and  on  the  opposite  side  of  Water  street 
from  the  strip  now  In  controversy  between 
Ralston  and  the  town;  the  town  claiming 
the  whole  space  to  the  river.  •  Cole,  by  an 
answer,  claimed  that  the  land  between  the 
west  side  of  a  40-foot  street  and  the  river 
had  never  been  a  part  of  the  street,  and 
also  claimed  some  grant  from  the  town; 
but  bis  answer  distinctly  conceded  the  ex- 
istence of  a  street  of  40  feet  width,  whfch 
Included  the  13^  feet  Inclosed  by  Kalston. 
and  now  In  controversy.  If  Cole  ever  had  a 
shadow  of  claim  to  that  13V^  feet  along  the 
east  side  of  Water  street,  hia  answer  re- 
nounced all  r^ht  to  it,  In  favor  of  the  town, 
and  conceded  that  the  public  street  Included 
it;  that  Is,  that  Water  street  began  150  feet 
from  Main  street,  and  was  of  the  width  of 
40  feet,  which  would  Include  the  strip  now 
In  controversy.  He  thus,  by  solemn  plead- 
ing In  a  court  of  record,  recognized  the  pre- 
existing street  over  that  ground,  and  also 
made  a  fresh  dedication  of  It  (or  the  pub- 
lic use,  and  moreover,  for  years  thereafter 
(ever  since  1889)  suffered  the  public  to  use 
the  street  as  such,  and  the  town  to  work  it, 
and  thus  made  It  a  lawful  street,  if  It  never 
had  been  such  before,  by  suffering  such 
user,  aa  section  31,  c.  43,  of  the  Code  says, 
"Every  road,  street  or  alley  used  and  occu- 
pied as  a  public  road,  street  or  alley  shall  In 
all  courts  or  places  be  taken  and  deemed  to 
be  a  public  road,  street  or  alley."  Upon  the 
faith  of  that  answer,  conceding  this  public 
right,  Cole  had  a  decree  allowing  him  to 
build  a  stable  on  the  western  side  of  Water 
street,  opposite  the  ground  in  controversy. 
He  obtained  that  decree  upon  this  renuncia- 
tion of  all  claim  to  the  ground  covered  by 
the  street,  adverse  to  the  town,  and  that  is 
an  estoppel  upon  Cole.  It  is  res  adjudicata 
between  Cole  and  Weston  to  show  the  ex- 
istence of  that  street  there;  and  this  an- 
swer of  Cole,  and  the  decree  upon  It,  as  acts 
of  disclaimer,  concession,  and  dedication  of 
a  street  over  this  ground,  ore  res  Judicata 
In  favor  of  the  town  against  Cole;  aud,  as 
they  bind  Cole,  so  they  bind  Ralston,  as  a 
privy  in  estate  with  him.  Indeed.  Ralston, 
under  his  conveyance  from  Cole,  took  sub- 
ject to  such  renunciation  and  dedication. 
He  got  nothing  from  Cole  adverse  to  the 
town,  because,  as  Cole's  answer  bound  him, 
Rs  an  act  of  renunciation  and  dedication,  so 
Ralston  took  subject  thereto.  Riddle  v. 
Town  of  Charlestown,  43  W.  Va.  796,  28  S. 
EL  831.   The  decree  la  res  Judicata  on  both 


Cole  and  Ralston,  his  privy  In  estate.  Cole's 
answer  is  an  estoppel  by  record,  and  more 
'solemn  than  m  private  writing,  because  made 
in  a  pleading,  and  constituting  a  concession 
and  waiver  ot  a  point  that  might  have  been 
in  Issue  but  for  such  waiver.  Staph.  PL 
aoi.  "Wbm  a  pleading  Is  made  under  the 
oatb  of  the  party,  It  Is  especially  compe- 
tent evidence  against  tilm,  as  a  solemn  ad- 
mission of  the  truth  <tf  the  facts  stated." 
14  Enc.  PL  &  Prac.  21.  "An  admission  made 
during  the  course  of  Judicial  proceedings, 
whether  It  be  direct,  ot  by  inference  ttom  the 
position  assumed,  the  relief  sought,  or  the 
defense  set  up»  wUl  estop  the  one  who  makes 
It  from  subsequently  asserting  any  claim  In- 
consistent therewith."  4  Am.  &  Eng.  Dec 
Bq.  304.  "Where  a  party  assumes  a  certain 
poslthHi  in  a  legal  proceeding,  and  succeeds 
in  malntalidng  It,  he  cannot  tiiereafter,  sim- 
ply because  Us  Interests  have  changed,  as- 
sume a  contrary  posltI<Hi.  especially  If  It  be 
to  the  pr^ndlce  of  the  party  who  has  acqui- 
esced In  the  position  formerly  taken  by  him.** 
Davis  T.  Wakelee,  ISO  U.  S.  080,  Ifi  Sup.  Ct 
660^  S9  L.  Ed.  578.  An  estoppel  "may  be 
availed  of  by  privies  in  blood,  estate,  or 
law,  as  well  as  by  all  the  parties  to  the 
transaction,  and  Is  equally  binding  upon 
them."  4  Am.  ft  Eng.  Dec.  Eq.  3G&  "Where 
one  succeeds  to  the  same  rights  of  property 
formerly  enjoyed  by  another,  there  Is  often 
such  privity  that  the  rights  of  the  owner  In 
such  property  may  be  affected  by  the  state- 
ments of  the  latter."  Jones,  Ev.  H  240,  241. 
See  Railway  Co.  v.  Ohle.  117  U.  S.  120,  0  Snp. 
Gt.  632,  ^  h.  Ed.  837;  Delaware  Co.  Com'rs 
V.  DIebold  Safe  &  Lock  Co..  133  U.  S.  473. 
10  Sup.  Ct.  309,  33  L.  Ed.  674:  Pope  V.  AUls, 
115  U.  S.  370,  6  Sup.  Ct.  60,  20  L.  Ed.  383; 
Blgelow,  Estop.  526.  "A  party  cannot  re- 
cover on  a  statement  of  facts  entirely  at  va- 
riance with,  and  Inconsistent  with,  claims 
set  up  by  him  In  a  prior  suit  for  the  same 
cause."  7  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
p.  3,  note  3.  Cole's  answer  was  Itself  a  sol- 
emn dedication  as  a  street,— alone  enough 
to  make  it  a  street,— and  he  could  not  re- 
tract the  dedication.  Board  v.  Holly,  169 
IlL  9,  48  N.  E.  149. 

Due  Process  of  Law.  It  Is  claimed  that 
the  decision  of  this  court  in  Ralston  v.  Town 
of  Weston  violates  the  constitution,  federal 
and  state.  In  depriving  Ralston  of  property 
without  due  process  of  law.  I  regard  this 
question  as  not  relevant  to  this  case.  To  me 
It  Is  inconceivable  bow  a  party  who  has  him- 
self brought  a  suit  In  a  state  court,  and  that 
court  has,  in  the  due  and  regular  course  of 
Judicial  proc<?e(llng,  heard  both  parties  and 
rendered  Judgment,  can  say  that  the  court 
violated  the  federal  constitution  by  taking 
property  wlthont  due  process  of  law.  If  so, 
then  such  Is  the  case  lu  every  suit  where  the 
state  court  affects  the  right  of  property.  A 
regular  hearing  In  a  regular  suit  Is  the  clear- 
est instance  of  the  ezeEclse  of  due  process  of 
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law.  When  a  party  has  been  fully  heard  In 
the  regular  course  of  judicial  proceedings,  an 
erroneous  decision  of  a  state  court  does  not 
deprive  the  unsuccessful  party  of  his  property 
without  due  process  of  law.  Marcbant  v. 
Railroad  Co.,  153  U.  S.  380,  14  Sup.  Ct.  894. 
38  L.  Ed.  751;  Laud  Co.  v.  Laldley,  159  U. 
S.  103,  16  Sup.  Ct.  80,  40  L.  Ed.  91.  If  the 
court  erred  In  falling  to  observe  the  federal 
constitution  (though  the  question  was  not 
raised),  the  only  redress  la  In  the  federal 
supreme  court  by  appeal,  because  It  would 
then  be  simply  error  of  law.  not  a  void  de- 
cree; and  this  court  could  not,  for  error  In  a 
iwst  and  closed  term,  nullify  Its  former  final 
decree.  Both  of  said  Balaton's  titles  (his  orig- 
inal one  and  the  Cole  claim),  being  vested  In 
him  at  the  date  of  said  decree,  are  foreclosed 
by  It,  and  that  decree  is  res  Judicata  upon 
them  both,  and  beytmd  the  power  of  recall  by 
this  court.  In  the  present  case  the  facts  do 
not  sustain  or  present  a  federal  qneatlon,  even 
colorable,  nils  Oole  title  was  nnqnestlon- 
ably  charged  with  the  street  right,  and  under 
It  there  never  was  one  hour's  possession  of 
the  strip  in  controversy  adverse  to  such  street 
right— never  any  possession.  On  the  con- 
trary, Cole  conceded  that  street  right  in  his 
answer,  and  by  its  subsequent  user.  If  he 
had  not  conceded  It.  he  never  had  any  pos- 
session to  take  It  away.  How,  then,  could 
he  have  any  property,  except  In  the  soil? 
How  have  any  vested  property  to  be  devest- 
ed without  due  process  by  the  exercise  of 
the  street  right?  Ralstou's  possession  under 
his  other  claim  could  not  be  tacked  to  the 
Oole  separate  title.  Jarrett  v.  Ste\pns,  86 
W.  Va.  445,  15  a  E.  177.  So  Ralston  by  the 
pretended  Cole  tlfle  acquired  no  vested  prop- 
erty to  be  taken  by  the  street  easement— no 
inwperty  hostile  to  It  This  claim  of  depriva- 
tion of  property  Is  only  colorable,  and  raises 
no  federal  question,' under  decisions.  Wilson 
T.  North  Gbrollna,  169  V.  S.  586,  18  Sup.  Ct 
486.  42  L.  Ed.  8(S.  I  can  see  no  shadow  to 
claim  any  basts  under  this  head,  except  the 
theory  that  the  decision  In  City  of  Wheeling 
V.  Onmpbell,  that  limitation  bars  a  right  to  a 
public  street  makes  a  law,  and  that  under 
it  title  had  already  vested  Id  Ralston  before 
this  conrt  overruled  that  decision,  and  that 
the  overruling  decision  devested  a  vested 
right  of  property  In  Ralston.  This  cannot  be, 
unless  we  can  say  thst  Ralston  had  a  vested 
riffht  nf  property  nnder  the  facts  and  the 
i-Mv.  This  he  hod  not.  Even  if  we  could  re- 
Cftrd  the  first  decision  (City  of  Wheeling  v. 
(^nniphell)  as  making  a  law,  still  Ralston 
would  have  no  rested  property  nnder  It  In 
the  view  of  a  federal  court  or  of  a  state 
court,  for  the  simple  reason  that  Ralston's 
possession  wns  never  adverse  to  the  town's 
easement  as  held  upon  the  facts  by  this  court 
In  the  esse  of  Ralston  v.  Town  of  Weston, 
and  thus  Ralston  did  not  acquire  vested  prop- 
erty by  adverse  possession.  But  suppose  Rat 
Bton's  possession  had  been  adverse  In  char- 


acter; would  it  give  him  title?  Not  unless 
we  can  say  that  the  first  decision  of  this 
court  holding  that  limitation  applies  to  bar 
a  town  or  city  of  Its  easement  in  a  street 
was  a  law.  Just  like  a  statute,  and  that 
title  vested  under  it  There  must  be  law, 
to  vest  a  title  to  property.  A  decision  of 
a  conrt  Is  not  a  law.  so  that  by  its  force 
alone  property  may  vest  Property  will  vest 
under  the  law,  but  not  under  a  mere  deci- 
sion, an  erroneous  decision,  except  In  the 
particular  case:  and  that  is  not  because  such 
decision  is  a  law,  but  because  it  Is  res  Ju- 
dicata upon  the  subject-matter.  A  court  can- 
not originate,  cannot  make,  law.  It  only  ex* 
pounds  and  applies  pre-existing  law.  In 
Wayman  v.  Southard,  10  Wheat  46,  6  L.  Ed. 
253,  Chief  Justice  Marshall,  In  a  few  words, 
laid  down  the  cardinal  rule.  In  saying,  "The 
difference  between  the  departments  [of  gov- 
ernment] undoubtedly  is  that  the  legislature 
makes,  the  executive  executes,  and  the  Judi- 
ciary construes,  the  laws."  The  Vli^lnia 
court  of  appeals.  In  Orlffin's  Ex'r  v.  Cun- 
ningham. 20  Grat  61,  said:  "The  law  Is 
applied  by  the  one,  and  Is  made  by  the 
other.  Cooley,  Const  LIm.  92.  To  declare 
what  the  law  Is  or  has  been.  Is  Judicial 
power;  to  declare  what  tiie  law  shall  be.  Is 
legislative.' "  In  Swift  v.  Tyson,  16  Pet  18, 
10  U  Ed.  871.  the  court  by  Justice  Story, 
defined  the  meaning  of  a  law  as  follows: 
"In  the  ordinary  use  of  language  It  will 
hardly  be  contended  that  the  deelalons  of 
courts  constitute  laws.  Th^  are,  at  most 
only  evidence  of  what  the  laws  are,  and  not 
of  themselves  laws.  They  are  often  re-^- 
amlned,  reversed,  and  qualified  by  the  courts 
themselves  whenever  they  are  found  to  be 
either  defective.  111  founded,  or  otherwise 
Incorrect"  This  declaration  of  the  court 
has  been  reaffirmed  In  words.  Railroad  Co. 
V.  National  Bank,  102  U.  S.  29,  54,  26  L.  Ed. 
TO;  New  Orleans  Waterworks  Co.  v,  Louis- 
iana Sugar-Reflnlng  Co.,  12S  U.  S.  18,  8  Sup. 
Ct  741,  31  li.  Ed.  607.  The  federal  consti- 
tution contains  a  clause  that  no  state  shall 
make  any  law  Impairing  the  obligation  of  a 
contract  A^aln  and  again  the  United 
States  supreme  court  has  decided  that  un- 
der that  provision  a  decision  of  a  conrt  Is 
not  a  law,  and  that  only  an  act  of  the  legis- 
lature Is  a  law.  Cases  Just  cited,  and  lAnd 
Co.  T.  Laldley,  169  U.  8.  lOS-112, 10  Sup.  Ct. 
80,  40  L.  Ed.  91,  and  Brown  T.  Smart  145 
U.  S.  451.  12  Sup.  Ct  90S^  36  L.  Ed.  7T3. 
Now,  what  la  the  dlflerraice  between  the  two 
cases?  It  requires  a  law  for  property  to 
vest.  There  cannot  be  a  deprivation  of 
property  without  due  process  of  law,  unless 
the  party  has  vested  property,  and  he  can- 
not have  that  nnl»s  he  baa  a  law  to  vest 
It  In  bim.  Law  Is  of  the  same  nature  In 
both  cases.  Therefore  I  repeat  that  tbe 
first  decision  of  this  court  In  City  of  Wheel- 
ing V.  Campbell,  Is  not  a  law  under  which 
proper^  could  vest  bm  it  It  were  a  leglsla- 
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tlve  act  Moreover,  that  dedalra  taaa  been 
Adjudged  erroneous,  and  It  and  Teaaa  r. 
GIt7  of  St.  Albana,  88  W.  Va.  1.  17  a  B.  400, 

19  L.  R.  A.  sat,  and  Forsyth  t.  Glt7  of 
Whedlng,  18  W.  Va.  818,  0T«ruled.  The 
last  two  simply  followed  tiie  first,  without 
reconsideration.  What  Is  the  effect  of  aneh 
<»Temillnc?  Mr.  Justice  Miller  nndonbtedly 
stated  the  true  law  In  Gelpcke  t.  Dutmqae, 
1  WalL  206,  17  L.  Ed.  687,  speaklnff  ot  the 
effect  of  OTorrallng  former  decision^  when 
he  said:  "I  ondOTStand  the  doctrine  to  be. 
In  SQCh  cases,  not  that  the  taw  Is  changed, 
but  that  It  was  always  tiie  same  as  ex- 
ponnded  by  the  later  decision,  and  that  the 
former  decision  was  not.  and  never  was. 
the  law,  and  Is  overmled  for  that  very  rea- 
son." 1  Bl.  Comm.  10,  says:  "But  even  tn 
sach  casM  the  subsequent  Judges  do  not 
pretend  to  make  a  new  law,  but  to  vindi- 
cate the  old  one  from  misrepresentation; 
for,  if  It  be  found  that  the  former  decision 
Is  manifestly  absurd  or  unjust.  It  Is  declwred, 
not  that  snch  a  sentence  Is  bad  law,  but  that 
it  was  not  law."  Wood  v.  Brady,  160  IT.  8. 
18.  14  Sup.  Ot  6,  87  L.  Bd.  981.  The  cases 
of  Allen  V.  Allen  (GaL)  30  Pac.  213,  16  Ij.  R. 
A.  646,  and  Ray  v.  Oas  Co..  138  Pa.  St  S76, 

20  AtL  1066,  12  L.  R.  A.  290^  both  say  that 
when  a  former  decision  Is  overruled  the  law 
is  not  alt««d,  Ranged,  or  amended,  but  that 
the  erroneous  decision  never  was  law,  and 
that  the  principle  of  the  later  decision  was 
the  true  and  sound  law  at  tbe  very  time 
when  the  first  erroneous  decision  was  ren- 
dered. So  Rockhill  V.  Nelson,  24  Ind.  404; 
Frlnk  V.  Darst,  14  III  801;  Paul  v.  Davis, 
100  Ind.  422.  Detislon  Is  not  a  law,— only 
evidence  of  what  the  law  is.  I  assert  that 
the  true  principle  is  that  when  a  former 
decision  is  overruled  the  law  Is,  and  always 
was,  as  It  Is  stated  In  the  latw  decision. 
It  Is  different  where  there  Is  a  valid  statute 
which  is  afterwards  repealed.  While  that 
sfatnte  was  in  force,  title  could  vest  under 
it;  but  not  so  with  an  erroneous  decision, 
when  overruled.  It  never  vests  under  a  de- 
cision, but  under  law.  There  are  decisions, 
such  as  Oelpcke  v.  Dubuque,  1  Wall.  206, 
17  L.  Bd.  620.  and  Douglass  v.  Pike  Co.,  101 
IT.  S.  687.  25  L.  Bd.  968,  exceptional  in  chai^ 
acter,  holding  that  where  contracts  are  made 
under  Judicial  decisions,  and  on  the  faith  of 
them,  before  they  are  overruled,  their  sub- 
sequent overruling  will  not  affect  swdi  an- 
tecedent contracts.  This  doctrine  applies 
to  commercial  contracts.  An  examination  of 
the  United  States  supreme  court  cases  will 
show  that  such  cases  are  properly  limited 
to  commercial  contracts,  because  they  are 
comrderclal  contracts.  See  Justice  Brown's 
opln/on  In  Travis  Od.  v.  Wade,  174  U.  S.  506, 
19  Sup.  Ct  715.  48  L.  Bd.  1060.  Justice  Mil- 
ler said  In  Gelpcke  v.  Dubuque  that  the 
whole  membership  of  tbe  United  States  su- 
preme court  limited  this  exception  to  com- 
mercial contracts,  and  conceded  that  If  the 
«ase  were  one  involving  title  to  real  estate, 


the  matter  would  be  tested  by  the  later  de- 
dalon,  and  that  It  would  fumWi  the  true 
test  of  what  the  law  always  waa.  Mow.  re- 
member, as  a  material  point  In  tills  case, 
that  Ralston'a  title  set  up  under  adverse 
possession  was  not  a  title  acquired  by  any 
sort  of  contract  but  by  a  continued  viola- 
tion of  the  law  in  obstructing  a  public  hl^- 
way,  and  thus  maintaining  a  public  nui- 
sance.—a  public  offense.  Is  It  possible  tiiat 
the  former  erroneous  decision  can  be  ap- 
pealed to  as  a  law  under  which  a  title  to 
land  could  vest  by  the  commission  of  a  pub- 
lic wrong,<-tbat  a  party  could  be  thus  aided 
by  an  erroneous  decision  to  take  advantage 
of  his  own  wnmg?  There  is  a  difference 
between  this  case  and  a  title  acquired  by 
contract.  In  the  GelpCke  Case  there  was  a 
strong  equity  of  an  Innocent  purchaser  of 
negotiable  bonds,  good  undra  the  first  de- 
cision, to  call  upon  that  declrion  to  shield 
him  from  the  effect  of  the  later  overmUng 
decision,— a  strong  equity  and  call  for  Jus- 
tice; but  can  one  who  has  taken  up  a  street 
without  color  of  title,  and  thus  committed 
an  indictable  offense,  present  any  such  claim 
for  protection?  He  ought  not  and  cannot 
be  allowed  to  do  so. 

To  enable  a  party  to  say  that  he  has  been 
deprived  of  property  without  due  process  ot 
law,  he  must  be  able  to  show  a  law  under 
which  the  property  could  vest  He  must  show 
a  right  of  property  under  the  law.  recognised 
by  the  law.  New  Orleans  v.  New  Orleans 
Waterworks  Co.,  142  U.  8.  70, 12  Sup.  Ct  14^ 
35  L.  Ed.  M3;  Board  v.  Sklnkle,  140  U.  8. 
884.  11  Sup.  Ct  700,  S5  L.  Bd.  446.  Ralston's 
only  show  of  title  against  the  easuuent  (for 
he  owned  the  soil)  was  by  an  adverse  posses- 
sion; and  he  could  not  get  title  by  it  because 
there  could  be  no  adverse  poesesskm  gainst 
a  public  easement  In  a  street  Possesstim 
ever  so  long  contrary  to  law  (a  nuisance)  can- 
not give  title.  Clearly,  this  shuts  out  all  claim 
of  Ralston  existing  at  tbe  date  of  the  decree 
lo  Ralston  V.  Town  of  Weston.  How  as  to 
Ralfiton's  claim  derived  from  Cole?  I  repeat 
that  that  colorable  dalm  Is  barred  by  the  £«• 
mer  decree,  as  res  Judicata.  But  for  ar^ 
ment's  sake^  say  that  It  was  a  title  acquired 
after  the  former  decree.  There  Is  no  color 
for  claiming  title  by  possession  under  It 
against  the  town's  easement  because  Cole 
never  had  any  possesskm  of  this  strip.  All 
admit  that  the  street  was  once  valid  to  cover 
this  strip  with  the  public  eaaement  and  Cole 
nevK  acquired  any  title  bf  possession  agahist 
that  easement  ss  he  never  had  possession  at 
any  time,  and  Ralston  could  not  get  from  him 
a  right  which  Cole  hhnself  did  not  possess. 
So  there  Is  no  pretmse  for  Ralston  to  say  flut 
he  is  deprived  of  proper^  under  this  Cole 
claim  without  due  process  of  law.  since  he 
had  no  vested  property  to  be  deprived  of 
without  due  process  of  law.  "There  can  be 
no  vested  right  to  do  wnoig."  Grinder  t. 
Nelson,  9  am,  800,  62  Am.  Dec.  694. 

After  writing  to  this  ptrint  I  come  across 
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the  case  of  Alferlti  r.  Borgwardt.  126  GaL 
201,  58  Pac.  44jO.  Tbe  supreme  court  of  CaU- 
Conila  bad  beld  tbat,  under  a  certain  kind 
of  mortgage,  title  rested,  but  later  held  tliat 
It  did  not,  and  in  the  case  cited  the  court 
said:  "But  appellant  contends  tbat  It  [the 
flrst  decision]  states  tbe  law  upon  tbe  sub- 
ject, and  that  law  was  not  changed  until  the 
decision  of  Sboobert  r.  De  Motta,  112  Cal.  215. 
44  Pac  4S7,  53  Am.  St.  Bep.  207.  In  1896, 
and  In  the  meantime  this  mortgage  was  made. 
It  Is  said  that  to  apply  tbe  rule  declared  in 
the  last  case,  rather  than  tbat  laid  down  in 
tbe  first,  would  be  to  impair  the  obligation 
of  contracts.  Donglass  T.  Pike  Co.,  101  U.  S. 
6S7,  25  L.  Ed.  968,  and  many  other  cases  cited. 
In  tbe  case  named  it  Ig  said:  'After  a  statute 
has  been  settled  by  Judicial  construction,  tbe 
construction  becomes,  so  far  as  contract  rights 
under  It  are  concerned,  as  much  part  of  the 
statute  as  the  text  Itself,  and  a  change  of  the 
decision  is  to  all  Intents  and  purposes  tbe 
same  In  its  effect  on  contracts  as  tbe  amend- 
ment to  the  law  by  means  of  a  legislative  en- 
actment* No  rights  are  acquired  here  under 
a  statute,  in  the  meaning  of  tliat  Una  of  au- 
thorities which  seem  to  refer  to  laws  authoriz- 
ing tbe  government,  or  some  subdivision  or 
department  thereof,  to  contract  certain  obliga- 
tions. Beyond  tbla  tbe  cases  cited  do  not  go. 
I  hardly  think  the  rule  would  be  applied  to 
decisions  of  state  courts  In  regard  to  general 
mles  of  law.  although  they  may  affect  con- 
tract rights.  At  best,  they  but  lay  down  a 
rule  for  tbe  federal  courts  as  to  bow  far  they 
will  be  governed  by  decisions  of  state  courts 
in  the  construction  of  state  statutes.  Laws 
are  not  made  by  Judicial  decisions.  Tbe  court 
simply  determines  the  rights  of  the  {Mirtles 
In  tbat  particular  controversy.  Courts  have 
never  thought  themselves  bound  by  It  as  they 
are  by  &  valid  statute.  No  doubt,  an  apiKlIate 
court  assumes  a  very  grave  responsibility 
when  It  reverses  a  former  decision  which  has 
become  a  rule  of  property  or  tbe  law  of  con- 
tracts; and  whenever  this  is  done  It  must  be 
understood  that  the  court  has  not  only  con- 
3Kd  the  objections  to  tbe  former  decision, 
It  the  evlis  which  may  follow  from  Its  re- 
versal. The  matter  Is  ably  discussed  In  Hart 
V.  Burnett,  15  Cal.  530,  and  the  views  there 
expressed  have  been  frequently  affirmed.  The 
mere  fact  tbat  an  error  has  been  made  In  a 
decision  of  the  sapr^ne  court  la  no  reason  for 
perpetuating  It,  but,  in  a  given  case,  to  correct 
it  may  be  productive  of  more  evil  than  to  per- 
mit It  to  stand.  And,  as  stated  in  the  above 
case,  justice  Is  not  always  on  the  side  of  blm 
who  claims  under  the  erroneous  decision. 
Why  should  one  who  has  honestly  acquired 
property  according  to  the  law  of  the  land 
lose  it  because  a  Judge,  relying  upon  Im- 
perfect presentation,  has  erred?  Or  why 
should  the  policy  of  the  government,  adopted 
upon  great  deliberation,  be  so  defeated?  And 
especially  so  where  a  decision  was  never 
deemed  to  have  tbe  force  of  absolute  law. 
If  tbe  BQpreme  court  of  the  United  States 


■ban  ftnally  go  with  the  appellants  In  holdbig 
that  the  courts  are  prohibited  from  reverting 
an  erroneous  ctaistruetlw  of  &  state  statote 
because  such  decision  is  a  law  which  im- 
pairs the  obligation  of  contracts,  then  tbe 
courts  can  never  cliange  the  errmeoua  con- 
st ruction;  for  a  court  can  only  pass  upon  ex- 
isting rights,  and  must  always  look  to  tiie  past 
for  its  law,  and,  so  far  as  It  declares  the  law. 
It  declares  what  it  was  and  is,  but  cannot 
enact  what  It  shall  be.  I  do  not  think  that 
august  tribunal  will  adopt  this  view,  ^hicb, 
If  ad(^ted,  can  result  only  in  the  perpetuatioa 
of  error."  In  Hart  v.  Burnett.  15  CoL,  begin- 
ning at  page  597,  Is  an  able  dlscussicm  of  atare 
decisis;  and  It  is  shown  that  where  a  renun- 
ciation of  erroneous  decisions,  though  several 
In  number,  and  though  tbey  concern  title  to 
real  estate,  will  promote  public  Interest,  tbey 
often  have  been,  ought  to  be,  renounced. 

Equity  Jurledlctloa.  This  is  clear  In  this 
case.  The  right  of  the  town  to  tbe  street 
being  valid,  settled  by  adjudication,  as  shown 
by  Judge  McWHOBTBB  and  above,  shall  It 
be  called  upon  to  relltlgate  Its  right  In  two 
suits  brought  against  it  in  denial  of  that 
right?  If  Its  title  to  tbat  street  Is  good,  those 
actions  are  groundless.  If  Judgments  were 
recovered  In  them,  could  this  court  rostain 
them?  Clearly  not  To  do  so  would  nullify 
its  own  decision.  This  court  beld  the  right 
of  the  town  good,  and  made  a  mandatory  in- 
junction to  enable  tbe  town,  authorizing  tbe 
town,  to  do  tbe  very  thing  for  doing  which  it 
Is  now  sued.  The  town  only  executed  its 
decree.  Had  this  court  not  adjudged  the  mat- 
ter, equity  might  take  Jurisdiction  on  tbe 
mere  ground  of  avoiding  multiplicity  of  salts, 
but  the  town  has  established  its  right  by  ad- 
judication. Is  Ralston  to  be  allowed  to  re- 
cover from  the  town  damages  for  doing  an 
act  beld  by  this  court  to  be  a  lawful  act?  Is 
be  to  be  allowed  by  his  action  of  unlawful 
entry  to  recover  possession  and  stop  up  this 
street,  and  thus  perpetuate  a  puUic  nuisance? 
Courts  of  equity  have  an  ancient  and  unques- 
tionable Jurisdiction  to  prevent  or  abate  pub- 
lic nuisance,  and  this  alone  would  give  Jurts- 
diction,  even  if  It  had  not  been  decided  tbat 
this  was  a  public  nuisance,  and  more  clearly 
so  as  it  has  been  decided  to  be  a  nuisance  on 
a  street  owned  by  tbe  town.  Hartley  t. 
Henretta,  35  W.  Va.  222.  13  S.  R  3T5. 
"Courts  of  equity  biterfere  to  restrain  and 
prevent  public  nuisances  threatened  or  in 
progress,  as  well  as  to  abate  those  already 
existing."  14  Enc.  Pi.  &  Prac.  1119,  note. 
"In  regard  to  public  nulsancea,  the  Jurisdiction 
of  courts  of  equity  seems  to  be  of  a  very 
ancient  date,  and  has  been  distinctly  traced 
back  to  the  reign  of  Queen  Ellsabetb.  •  *  • 
An  indictment  lies  to  abate  the  nuisance  and 
punish  the  offender,  but  an  Information  also 
lies  In  equity  to  redress  the  grievance,  by 
way  of  injunction."  Story.  Eq.  I  921;  Kan- 
sas V.  Ziebold,  123  IT.  S.  623.  8  Sup.  Ct  2T3, 
SI  L.  Ed.  205;  Beverldge  v.  Lacey,  8  Band. 
03;  Bridge  Oo.  t.  Smnmen,  IS  W.  Vs.  484; 
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opinion  In  Hartley  t.  Henretta,  S6  W.  Ta.  288, 
13  S.  B.  375.  "Where  a  munlclpallt?  baa  con- 
trol o(  streets  it  may  In  Its  corporate  name 
Institute  Judicial  proceeding^  to  prevent  or 
remove  obstractlona  tbereon."  Yates  t.  Town 
of  Warrenton,  84  Va.  337,  4  S.  B.  818;  DHL 
Mun.  Corp.  i  650;  3  Pom.  £q.  Jnr.  H  lft40, 
1350;  1  High.  Inj.  U  768.  769;  Wood.  Nuls. 
1  729.  Another  plain  ground  of  equity  juris- 
diction Is  to  quiet  title  by  removhig  the  cloud 
over  the  town's  right  caused  by  the  convey- 
ances from  Cole  and  McGary.  commlssfoner, 
and  give  peace  against  Utlgatlon,  especially  i 
as  Its  right  has  been  adjudicated.  The  town 
was  In  possession,  and  for  this  reason,  and 
because  It  had  a  mere  easement,  could  not 
bring  ejectment,  and  had  no  remedy  to  give 
adequate  relief  but  in  equity.  Smith  v. 
O'Keefe,  43  W.  Va.  172,  27  S.  E.  S53;  Davie 
V.  Settle.  43  W.  Va.  17,  37,  26  S.  B.  667; 
Christian  v.  Vance.  41  W.  Va.  754.  24  S.  H. 
596;  Clayton  v.  Barr.  34  W.  Va.  290.  12  8. 
E.  70i.  In  the  Davis  Case,  Judge  Dent  held 
that  equity  would  plainly  interfere  to  prevent 
an  act  to  defeat  an  adjudication  at  this  court 
Even  If  Ralston's  procurement  of  these  deeds 
be  ever  so  free  from  an  intentional  obstruc- 
tion of  the  former  dedslou,  yet  If  they  are  In 
fact  such  an  obstruction,  unwarranted  In  law, 
equity  will  step  In  to  cancel  and  give  peace. 
"The  Jurisdiction  Is  now  maintained  to  the 
fullest  extent,  and  these  decisions  are  founded 
on  the  true  principle  of  equity  Jurisprudence, 
which  Is  not  merely  remedial,  but  also  pre- 
ventive of  Injustice.  If  an  instrument  ought 
not  to  be  used  or  enforced.  It  la  against  con- 
science for  the  party  holding  It  to  retain  It 
for  some  sinister  purpose."  2  Story,  £q.  Jur. 
i  TOO.  In  no  view  should  fialstOD  be  upheld 
in  using  thcee  deeds  to  defeat  the  public  right, 
to  becloud  the  public  right,  fixed  and  settled 
by  actual  adjudication.  Equity  should  say, 
"Peace,  be  still."  "Jurisdiction  In  equity  will 
be  exercised  to  enjoin  nuisance,  and  avoid 
vexatious  litigation  and  a  multiplicity  of 
suits."  4  Enc;  PI.  &  Prac.  1126.  Ralston's 
action  cannot  be  successfully  predicated  on 
any  idea  of  forcible  entry,  because  an  officer 
malting  an  entry  under  process  is  not  guilty 
of  forcible  eutry.  Ogg  v.  Murdock,  25  W.  Va. 
139.  The  order  of  the  council  to  make  such 
entry  to  remove  such  nuisance  was  warranted 
by  chapter  47,  Code,  by  the  actual  adjudica- 
tion of  this  court,  and  was  due  process,  even 
without  such  statute  and  adjudication,  it 
being  a  nuisance.  The  council  order  is  the 
writ  of  process.  Driggs  v.  Phillips,  103  N.  Y. 
77.  8  N.  E.  S14.  Any  one  may  remove  an  ob- 
struction on  a  highway.  2  Tucb.  PI.  4,  note; 
Dlmmett  v.  Eskridge,  6  Munf.  308.  A  town 
surely  has  a  plainer  right  Inherent  in  it.  It 
la  rommanded  to  do  so,  and  may  do  so  In  a 
summary  way,  and  destroy  the  thing  creating 
the  nuisance.  Yates  v.  Town  of  Warrenton, 
84  Va.  337,  4  S.  B.  818;  Yeager  v.  Carpenter, 
8  T^elgh,  454;  Young  v.  Gooch,  2  Leigh,  646; 
Baker  T.  Boston,  22  Am.  Dec  421;  Hart  v. 
Albany,  24  Am.  Dec.  165;  2  Beach,  Pub. 
Corp.  1022.   As  equity  has  Jurisdiction  on 


several  grounds.  It  Is  useless  to  cite  law  to 
show  that  no  common-law  Jury  right  is  in- 
vaded. Mugler  V.  Kansas,  123  U.  S.  623,  8 
Sup.  Ct  273.  31  L.  Ed.  20o.  Full  discussion. 
State  V.  Saunders,  66  N.  H.  39,  25  Atl.  588. 
The  federal  constitution  gives  no  right  to 
Jury  trial  In  state  courts.  Walker  t.  Sauvl- 
net,  92  U.  S.  90,  28  L.  Bd.  e7& 


PEARCB  et  al.  v.  BORG  CHEWING-GUM 
CO. 

(Supreme  Court  of  Georgia.  June  8,  1900.) 

BAUD  —  BIOHTS  OF  PUIUJHASXR  —  RBSCISSION 
FOR  FRAUD. 
Where  the  purchaser  of  goods  seeks  to 
avoid  the  contract  of  purchase  on  the  sroaud 
of  fraud,  he  must,  upon  the  discovery  of  the 
fscts  constituting  the  fraud,  ojfon  his  first  op- 
portunity to  do  so,  announce  his  purjioHe  to 
rescind.  If  he  remain  silent,  and  retain  pos- 
session of  the  goods  received  under  the  con- 
tract, without  complaint,  until  long  after  the 
discovery  of  the  tacts,  he  will  be  held  to  have 
waived  the  objection,  and  will  be  bound  by 
the  contract  as  thongh  there  had  been  no 
fraud.  Smith  v.  Organ  Co.,  28  S.  B.  392,  100 
Ga.  628,  and  cases  cited.  This  is  especially 
true  where  the  purchaser  endeavors  to  rescind 
the  contract  In  part  only.  Maynard  t.  Ren- 
der, 28  &  B.  IftC  SB  <3a.  6S2. 
(SyllabDB  Iv  the  Court) 

Error  from  dty  court  of  Oolnmbiu;  J.  L. 
WlUta,  Judge. 

Action  ^^J  tbe  Bmg  Obewlng^um  Gompa- 
07  against  Fearce  ft  WlUlama.  Jodgment 
for  plaintiff.  Defendants  bring  error.  Af- 
firmed. 

CTias.  R.  Williams  and  W.  A.  Wimblsh, 
for  plaintiffs  In  error.  W.  H.  McOrory.  for 
defendant  in  error. 

FEB  CURIAM.   Judgment  affirmed. 

FISH,  J.,  absent  on  account  of  slcknesa. 


OCONEE  ELECTRIC  LIGHT   ft  POWER 

CO.  et  aL  v.  CARTER  et  at 

(Supreme  Court  of  Georgia.  June  7,  1900.) 

BHINENT  DOMAIN  —  CONDEMNATION  OF  WA- 
TER POWBB— BLBCTRIC  LIGHT  COHPANIB8. 

1.  The  act  of  December  7,  1897  (Acts  1897. 
p.  68),  confers  the  power  to  condemn  the  prop* 
erty  of  others  upon  snch  corpcffations  or  indi- 
viduals only  as  own  or  control  any  water  pow- 
er in  this  state  or  location  for  steam  plant. 
It  confers  no  power  to  condemn  a  water  power, 
bat  only  to  condemn  rights  of  way  or  other 
easements  upon  the  lands  of  others  In  order 
to  run  lines  of  wire,  maintain  dams,  etc.,  or 
for  other  uses  necessary  to  transmit  electricity 
for  the  purpose  of  lighting  towns  or  cities,  or 
supplying  motive  power  to  railroads  or  street- 
car lines,  or  heat  or  power  to  the  public.  It 
confers  no  power  to  condemn  an  undivided  In- 
terest or  easement  in  a  water  power  the  re- 
mainder of  which  is  owned  by  the  electric 
light  corporation  which  is  seeking  to  condemn. 

2.  There  Is  do  general  law  giving  electric 
light  companies  power  to  condemn  the  private 
property  of  others. 

tSvllabns  by  the  Court.) 

Error  from  superior  court,  Baldwin  coun- 
ty; John  C.  Hart,  Judge. 

Suit  by  W.  C.  Carter  and  others  against 
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the  Oconee  Electric  Light  &  Power  Oompa- 
ny  and  otheri.  Judgment  for  plalntJffb.  De- 
fendants bring  error.  Afflrmed. 

Allen  &  Pottle  and  J.  R.  L.  Smith,  for 
plaintiffs  In  error.  Jos.  &.  Tomer,  for  defend- 
ants In  error. 

SIMMONS,  O.  J.  It  amiears  from  the  rec- 
ord that  the  Oconee  Electric  Light  &  Power 
Company,  a  corporation  chartered  by  the  su- 
perior court  of. Baldwin  county,  owned  land 
in  that  county  on  both  sides  of  the  Oconee 
river,  In  which  there  Is  a  water  power.  In 
one  of  the  deeds  made  to  the  company  there 
was  a  reservation  of  the  grantors'  Interest  In 
the  water  power.  The  company  gave  notice 
to  the  persons  reserving  this  interest  that 
It  Intended  to  condemn  their  Interest  In  the 
water  power.  These  persons  filed  an  equi- 
table petition  In  which  they  sought  to  have 
the  condemnation  proceedings  enjoined.  The 
company  answered,  admitting  that  the  plain- 
tiffs held  an  undivided  Interest  or  an  ease- 
ment In  the  water  power.  The  trial  Judge 
granted  the  Injunction,  and  the  company  ex- 
cepted. Whether  the  reservation  In  the  deed 
of  the  plaintiffs  was  a  reservation  or  an  ex- 
ception It  is  not  necessary  to  decide,  nor 
whether  there  was  reserved  the  soil  over 
which  the  water  flowed,  or  only  the  force 
or  power  of  the  water.  We  put  our  decision 
solely  upon  the  power  granted  In  the  act  of 
1897  (Acts  1897,  p.  68).  That  act,  in  sub- 
stance, gives  the  right  to  an  electric  light 
company  which  owns  or  controls  a  water 
power,  or  location  for  steam  plant,  to  con- 
demn rights  of  way  or  other  easements  over 
the  lands  of  others,  where  It  Is  necessaiy  In 
order  to  carry  out  the  purposes  of  Its  or- 
ganization, to  wit,  to  light  towns  or  cities, 
supply  the  motive  power  to  railroads,  or  sup- 
ply the  public  with  power  or  heat.  Under 
this  act.  It  Is  a  condition  precedent  to  the  ex- 
ercise of  the  power  of  eminent  domain,  by  a 
company  which  Is  to  run  its  plant  by  water 
power,  that  the  company  shall  exclusively 
own  or  control  the  water  power.  The  act 
does  not  expressly  or  by  necessary  Implica- 
tion give  the  corporation  the  right  of  emi- 
nent domain  except  where  it  has  such  ex- 
clusive ownership  or  controL  The  whole 
object  of  the  act  Is  to  give  to  a  corporation 
"owning  or  controlling"  any  water  power,  or 
location  for  steam  plant,  the  right  to  con- 
demn rights  of  way,  etc.,  upon  the  lands  of 
others,  in  order  to  be  able  to  transmit  the 
electricity  to  a  place  distant  from  that  where 
It  Is  generated.  It  is  given  sol^y  to  secure 
a  means  of  utilizing  the  water  power  or  lo- 
cation and  of  transmitting  the  power  gen- 
erated. Acts  giving  to  corporations  or  Indi- 
vldnals  the  right  to  condemn  the  property  of 
others  must  be  conatrued  strictly,  and,  un- 
less the  power  Is  conferred  expressly  or  by 
necessary  Implication,  It  Is  not  conferred  at 
all.  The  legislature  by  this  act  certainly  did 
not  contemplate  giving  to  one  of  two  co-ten- 
anta  the  right  .to  condemn  the  Interest  of  the 


otner  In  a  water  power.  The  act.  In  so  far 
as  It  related  to  water  powers,  was  predicat- 
ed npon  the  exclusive  ownership  or  control 
of  the  water  power  by  the  corporation  or  In- 
dividual seeking  to  condemn.  The  record 
discloses  that  the  plaintiffs  and  the  company 
were  tenants  In  common  of  this  water  power, 
one  having  as  much  rlj^t  to  aae  It  as  bad 
the  other,  and  we  are  clearly  of  the  opinion 
that  It  was  not  the  Intention  of  the  legis- 
lature to  confer  upon  one  of  two  co-tenants 
of  a  water  power  the  right  to  condemn  the 
Interest  of  the  other  therein.  The  plaintlfl^ 
as  Individuals.  If  th^  had  desired  to  erect 
a  plant  to  generate  electricity  for  pabllc  use, 
would  have  had  as  much  right  to  condemn 
the  Interest  of  the  company  as  had  the  latter 
to  condemn  tJielrs,  if  It  should  be  held  that 
this  act  applied  to  cases  of  this  kind.  We 
hold  that  the  act  does  not  apply,  and  that 
the  company  derived  no  power  from  It  to 
condemn  the  Interest  of  the  plalntlffa  In  the 
water  power. 

2.  Other  than  tlie  act  just  discussed,  we 
have  been  able  to  find  no  act  of  the  legis- 
lature of  a  general  nature  which  confers  np- 
on an  electric  light  and  power  company  the 
right  to  condemn  the  property  of  others,  nor 
have  we  had  any  such  act  or  provision  of 
law  pointed  out  to  us.  There  are,  it  Is  true, 
acts  giving  po\rer  of  eminent  domain  to  rail- 
roads, mining  companies,  etc.,  but  they  do 
not  In  any  way  apply  to  electric  light  or  pow- 
er companies.  As  before  remarked,  tbe  pow- 
er cannot  be  conferred  except  by  express 
terms  or  necessary  Implication,  and  where  It 
has  not  been  so  conferred  It  cannot  t>e  exer- 
cised. For  these  jeasons  we  affirm  the  Judg- 
ment of  the  trial  Judge  granting  the  Injunc- 
tion sought  by  the  plaintiffs.  Judgment  af- 
flnned.  All  the  Justices  CMicnrrlng,  except 
VISH,  J.,  absent  on  account  of  Blt^nesB. 


OEOROIA  8.  &  F.  RY.  GO.  T.  SANDBRS. 

(Supreme  Court  of  Georgia.  Jane  8,  1900.) 
RAILROADS— KILLING  STOCK— BnaOBNGO. 
When  it  is  shown  by  a  plaintiff,  in  an 
action  against  a  railroad  company  to  recover 
damages  for  killing  a  cow.  uiat  the  animal 
was  killed  by  the  running  and  operation  of  a 
train  of  cars,  the  law  raises  a  presumption  of 
negligence  against  the  company,  and,  without 
more,  the  plaintiff  is  entitled  to  recover  the 
value  of  the  animal  killed.  Such  presumption, 
however,  may  he  rebutted;  and  when  the  evi- 
dence of  the  engineer  and  fireman  on  the  lo- 
comotive which  struck  the  animal  Is  to  the 
effect  that  she  came  upon  the  track  suddenly, 
and  immediately  In  front  of  the  locomotive, 
and  that  ail  reasonable  and  ordinary  diligence 
was  used  to  prevent  striking  the  animal,  but 
withont  avail,  such  presumption  is  sueceasfalty 
rebutted;  and,  when  there  is  no  evidence  dis- 
proving or  tendii^  to  disprove  this  evidence 
of  the  train  men,  the  owner  is  not  entitled  to 
recover. 

(Syllabus  by  the  Court) 

Error  from  sup^or  court,  Lowndes  conn- 
tr;  J*  S.  Candler,  Judge. 
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Action  by  J.  Q.  Sanders  against  the  Geor- 
gia Southern  &  Florida  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
■error.  Rerenied. 

John  I.  Hall  and  J.  Q.  Crawford,  for  plain- 
tiff in  error.  A.  T.  Woodward  and  Bdward 
IL  AnBtln,  for  defendant  In  error. 

LITTLE,  3.  If  there  Is  any  one  qnestton 
settled  by  general  law  and  the  Interpreta- 
tion by  this  court  of  our  atatutea.  It  Is.  we 
think,  that  of  the  liability  of  a  railroad  com- 
pany to  re8i>ond  In  damages  to  the  owner  for 
the  killing  of  live  stock  by  the  running  and 
operation  of  the  engines  and  cars  of  a  rail- 
road company.  There  are  duties  owing  by 
the  railroad  company  to  the  owners  of  stock, 
and  by  such  owners  to  the  railroad  company. 
The  latter  Is  entitled  to  the  free  anu  unob- 
structed use  of  Its  track,  while  the  owner 
la  entitled  to  have  redress  for  the  willful  or 
negligent  killing  or  Injury  to  his  stock,  and, 
while  the  owner  may  not  be  compelled  to 
keep  bis  stock  so  that  they  will  not  trespass 
on  the  railroad  track,  so  a  railroad  company, 
In  an  effort  to  prevent  the  Injury  or  killing 
of  Bto«k  which  has  wandered  on  the  track, 
cannot  be  held  liable  for  such  killing  or  In- 
Jury  when  It  has  been  guilty  of  no  negligence, 
bat  In  good  faith  has  endeavored  to  prevent 
such  Injury  or  killing.  When  stock  has  been 
injured  or  killed  by  the  running  of  a  locomo- 
tive or  train  of  cars,  and  such  fact  Is  shown, 
the  law  presumes  that  the  company  was 
guilty  of  negligence  In  Injuring  or  killing 
such  stock,  and,  If  nothing  more  appears  by 
the  evidence,  the  owner,  r«itlng  on  -such 
presumption.  Is  entitled  to  recover.  This 
prraumptlon,  however,  Is  subject  to  be  re- 
butted, and  when  rebutted,  and  there  Is  no 
conflict  In  the  evidence,  the  owner  is  not  en- 
titled to  recover.  Railroad  Co.  v.  Wall.  SO 
Ga.  202,  7  S.  B.  689. 

In  the  present  case  it  was  clearly  shown 
on  the  part  of  the  plaintiff  that  a  cow  of  the 
value  of  ¥50  belonging  to  him  was  killed  by 
the  running  and  operation  of  a  train  of  cars 
•of  the  plaintiff  In  error  In  the  county  of 
Lowndes.  When  these  facts  were  shown  the 
plaintiff  rested  his  case,  and  in  rebuttal  the 
engineer  and  fireman  on  the  train  which 
sthick  and  killed  the  cow  were  examined  as 
wltncaBses  for  the  defendant.  It  appears 
from  the  testimony  of  these  witnesses  that 
the  cow  suddenly  came  upon  the  railroad 
irack  In  front  of  the  engine;  that  these  em- 
ployto  were  on  the  lookout,  and  could  not 
-discover  this  particular  cow  until  she  made 
her  appearance  on  the  track,  and  that  then 
the  engineer  used  all  ordinary  and  reasona- 
ble diligence  by  putting  on  the  brakes  and 
otherwise  attempting  to  prevent  striking  the 
cow,  but  that  the  distance  between  where 
she  came  on  the  track  and  the  engine  was  so 
short  that  the  train  could  not  be  stopped, 
and  so  she  was  struck  and  killed.  This  evl- 
•dence  fully  rebutted  the  presnmptlon  of  neg* 


llgenoe  which  the  law  raised  in  this  case 
against  the  company.  No  other  testimony 
was  offered  by  the  plaintiff,  according  to  the 
record,  and,  under  the  well-known  rules  of 
law  cited  above,  the  plaintiff  was  not  enti- 
tled to  recover.  Had  there  been  a  conflict  of 
evidence  <hi  the  question  as  to  whether  there 
was  negligence  on  the  part  of  the  employes 
of  the  company  in  striking  and  killing  the 
animal,  all  parties  would  have  been  compel- 
led to  yield  to  the  determination  of  the  ques- 
tion of  negligence  made  by  the  court  or  Jury 
trying  the  case.  But,  as  there  was  no  con- 
flict of  evidence  on  the  question  of  negli- 
gence, it  must  be  ruled  that,  as  the  presump- 
tion was  overcome  by  the  evidence  of  the 
witnesses  for  the  defendant,  no  right  to  re- 
cover rested  in  the  owner  of  the  cow.  Rail- 
road Go.  V.  Walker,  87  Qa.  201,  13  S.  E.  611. 
The  court,  therefore,  cotpmltted  error  In 
overruling  the  certiorari,  and  the  Judgment 
is  reversed.  All  the  Justices  concurring,  ex- 
cept FISH,     absent  on  account  of  sickness. 


CUTLIFF  et  aL  v.  BURK. 
(Supreme  Court  of  Qeor^  June  7.  1900.) 

APPEAL— RBTISW— REFUSAL  OF  INJUNCTION. 

Where  the  evidence  on  the  hearing  of 
an  application  for  injunction  is  conflicting,  and 
there  is  do  principle  of  law  Inrolved  which 
should  control  the  action  of  the  judjre.  this 
court  will  not  reverse  a  judgment  refusing  the 
injunction,  unless  It  appears  that  the  fudge 
abased  the  dlscretaon  with  which  he  u  in- 
vested. 
(SfUabos  by  the  Court.) 

Error  from  superior  court,  Dougherty  coun- 
ty; W.  N.  Spence,  Judge. 

Snit  by  M.  F.  Cutllff  and  others  against 
W.  P.  BaA,  gnardlan.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.  Affirmed. 

W^alters  &  Wallace,  for  plaintiffs  in  error. 
S.  J.  Jones,  for  defendant  In  ernat. 

FEE  OUBIAM.    Judgment  affirmed. 

ViaB,  J.,  absent  on  account  of  sickness. 


BERRT  t.  BUROHARD  et  al. 

(Supreme  Court  of  Georgia.   June  8,  1900.) 

BQUITT— RELIEF  FBOU  JUDGMENT— LACHES. 

Equity  will  not  grant  a  new  .trial  In  a 
case  which  has  proceeded  to  judgment  in  a 
court  of  law,  when  the  petition  therefor  shows 
that  the  plaintiff  was  negligent  in  making  bis 
defense  in  the  court  where  the  judgment  was 
rendered. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Muscogee  coon- 
ty;  W.  B.  Butt,  Judge. 

Suit  by  M,  O.  Berry  against  At^st  Burg- 
hard  and  others.  Judgment  for  defendants^ 
and  ];dalntlff  brings  trror.  Affirmed. 
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B.  S.  Miller,  for  plaintiff  In  enot.  Eugene 
Ray  and  Gbarltim  E.  Battle^  for  dstokdaiitt 

in  trror. 

SIMMONS,  O.  J.  In  a  justice's  court  In 
Muscogee  county,  Burghard  obtained  Judg- 
ment against  Jerallie.  Execution  thereon 
was  levied  upon  certain  personal  property 
in  the  possession  of  the  defendant.  It  was 
claimed  by  Berry.  On  the  trial  of  the  claim 
case  the  property  was  foond  subject.  Berry 
filed  an  equitable  petition  for  the  purpose 
of  setting  aside  the  Judgment  finding  the 
property  subject  and  of  obtaining  a  new  trial. 
He  alleged  that  there  had  been  one  trial  be- 
fore a  jury  In  the  Justice's  court,  resulting 
in  a  mistrial;  that,  after  several  continu- 
ances, the  case  was  finally  set  for  trial  be- 
fore another  Jury;  that  his  counsel  were 
the  Messrs.  Miller;  that  <m  the  day  before 
the  trial  the  member  of  the  firm  who  bad 
theretofore  represented  him  in  the  matter 
Informed  the  magistrate  that  he  would  be  en- 
gaged in  another  court,  and  would  be  unable 
to  represent  the  claimant,  but  that  bis  broth- 
er would  appear  in  his  stead;  that  on  the 
day  of  the  trial  this  brother  did  not  appear, 
the  reason  being  that  he  was  In  attendance 
upon  a  sick  relative,  and  could  neither  at- 
tend court  nor  notify  the  Justice  that  be 
would  be  absent  The  case  went  to  trial, 
and  the  Jury  found  the  property  subject.  By 
an  amendment  the  claimant  set  out  the  facts 
upon  which  he  based  his  claim  to  the  prop- 
erty, and  alleged  that  if  his  counsel  had  been 
present,  and  the  evidence  brought  out,  the 
verdict  of  the  jury  would  in  all  probability 
have  been  different  The  Judge  refused  to 
allow  this  amendment,  on  the  ground  that 
there  was  nothing  to  amend  by.  He  then 
sustained  a  demurrer  to  the  petition,  which 
contained  special  grounds,  and  also  the  ob- 
jection that  there  was  no  equity  In  the  peti- 
tion. The  plaintiff  excepted  to  the  refusal 
to  allow  his  offered  amendment  and  also 
to  the  ruling  sustaining  the  demurrer  and 
dismissing  the  case. 

This  court  will  not  reverse  a  Judgment  be- 
cause of  the  refusal  to  allow  aa  amendment 
to  a  petition  when  it  aM>ears  that  the  peti- 
tion and  amendment,  takien  together,  do  not 
set  forth  a  cause  of  action.  Treating  the 
amendment  as  having  been  allowed,  and  con- 
sidering It  with  the  petition,  we  think  that 
the  judge  did  not  err  in  sustaining  the  de- 
jiurrer.  Equity  will  never  set  aside  a  Judg- 
ment at  law  and  grant  a  new  trial  to  a  per- 
son who  has  been  negligent  in  the  defense  of 
his  case  in  the  courts  ot  law,  or  who  has 
been  negligent  In  the  assertion  of  his  rights 
in  such  courts.  In  the  present  case,  while 
it  Is  asserted  that  the  petitioner's  counsel 
was  absent  because  of  providential  cause, 
the  petition  does  not  in  any  way  explain  the 
absence  of  the  petitioner  himself.  From  the 
facts  stated  in  the  amendment  which  was  of- 
fered, and  which  was  nut  allowed  by  the 
judge,  It  seems  to  ub  that  It  would  bars 


been  absolutely  necessary  for  him  to  have 
appeared  in  order  to  establish  the  facts  up- 
on which  he  based  his  daim,  or  to  put  bis 
counsel  in  possession  of  these  facts.  It  Is 
the  duty  of  a  claimant,  where  a  levy  has 
been  made  and  the  sale  stopped  by  a  claim 
affidavit  to  be  in  a  position  to  give  the  prop- 
er attention  to  bis  case  when  it  is  to  be 
called.  Had  the  petitioner  in  this  case  per- 
formed his  duty  and  appeared  at  the  trial  of 
the  claim  caae,  he  could  have  Informed  the 
court  of  the  failure  of  his  counsel  to  appear, 
and  that  he  could  not  safely  go  to  trial  with- 
out counsel.  The  court  would  then  doubtless 
have  continued  the  case  or  postponed  tt  to 
another  day.  Instead  of  doing  this,  he  re- 
mained away  from  the  court  and  relied  en- 
tirely upon  his  counsel.  This  was  such  neg- 
ligence on  his  part  as  to  debar  him  from  re- 
lief in  a  court  of  equity.  In  the  case  of 
MulUns  T.  Christopher.  36  Qbl.  SSi,  it  waa 
held  by  this  court  that  "if  a  party  have  a 
good  defense  at  law,  and  from  negligence 
fail  to  set  it  np  at  the  proper  time,  he  must 
take  the  consequences  of  his  own  laches;  he 
cannot  go  into  equity  to  be  relieved  from 
the  consequences  of  such  negligence."  See 
cases  cited  in  the  (pinion  of  Walker,  and 
also  Donaldson  t.  Roberts  (Ga.)  3S  8.  B. 
277,  and  cases  there  cited.  Judgment  af- 
firmed. All  the  justice  concurring,  except 
FISH,  J„  obratt  on  account  ot  aickneoi. 


HARRELL  v.  CITIZENS'  BANKING  00. 

(Supreme  Court  of  Georgia.    Jane  7.  1900.) 

PLBDOB-CONVBRBION  OF  COLLATBRAI--AO- 
TION  ON  NOTBt— DBFBNSBS. 

1.  Where  the  payee  of  a  promissory  note  se- 
cured by  a  collateral  converts  the  same  to  his 
own  use  by  an  unauthorized  sale  thereof,  he 
becomes  liable  to  the  maker  of  the  note  for 
the  actual  value  of  Uie  collateral  at  the  time 
of  the  sale.  Waring  v.  Gaskill,  22  S.  E.  65», 
06  Ga.  731. 

2.  Inasmuch  as  the  purchaser  of  a  negotiable 
promissory  note  after  its  maturity  takes  it 
subject  to  the  eqmttea  between  the  original 
parties,  the  maker,  in  a  case  of  the  nature 
above  indicated,  may.  In  defense  to  an  action 
against  him  by  soch  purchaser,  recoup  the 
value  of  the  collateral  at  the  time  of  Its  con- 
version by  the  original  payee. 

3.  Applying  the  rules  above  announced  to  tae 
facts  of  this  caae,  the  verdict  was  contrary 
to  law  and  to  the  evidence,  and  the  coort  oogbt 
to  liave  granted  a  new  triaL 

(Syllabus  by  the  ConrtJ 

Error  from  superior  court.  Dodge  county; 
C.  C.  Smith,  Judge. 

Action  by  the  Citizens'  Banking  Company 
against  B.  H.  HarrelL  Judgment  for  plain- 
tiff. Defendant  brings  error.  Reversed. 

Rolwrts  &  MUner,  for  [OalaUfl  In  eirw. 
W.  M.  Clements,  for  defendant  in  error. 

raR  CURIAM.  Judgment  veveraed. 

FISH,  J.,  al»ent  on  account  ot  sicknei. 
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BENNETT  v.  MITCHELL  COUNTY. 
(Supreme  Oaurt  of  Georgia.   June  8,  1000.) 
DEDICATION— BVIDBNCB—DIRBCTINO  VBR- 
DICT. 

1.  In  the  tr[al  of  as  lasne  as  to  wbetber  or 
not  certain  land  was  by  ft  county  dedicated  to 
the  public,  it  waa  not  error  to  exclude  tbe 
testimony  ot  a  witness  as  to  what  "the  public 
understood"  on  tbe  day  ot  sale  in  regard  to  the 
dedication  of  the  land  by  tbe  county  authori- 
ties, no  act  or  declaration  of  such  antboritiea 
being  shown  on  which  such  an  nndentanding 
could  have  been  predicated. 

2.  There  was  sufficient  evidence  admitted  to 
anthorize  the  jury  to  infer  a  dedication  ot  the 
land  by  tbe  county  autboi-ities,  and  it  was 
error  to  direct  a  verdict  to  the  eontrair* 

(Syllabus  by  the  Court.) 

Error  from  superlOT  court,  Bift(dieU  county; 
H.  a  Sheffield,  Judge. 

Action  between  P.  A.  Beonett  and  Mitch- 
ell county.  From  the  judgment,  Bennett 
brings  error.  BeTeraed. 

8.  8.  Bensiett,  for  plaintiff  In  error.  I.  A. 
Bnab  ft  Sons,  for  defendant  In  error. 

FEB  CUBIAM.  Judgmoit  rereraad. 

FIS^     abaent  on  aeoonnt  of  alcfcneaa. 


FINNET  T.  EQUITABLB  MORTO.  CO. 

(Supreme  Court  of  Georgia.  June  7,  1900.) 

ACTION  ON  NOTB— USURY  AS  DBrEN8E-BVI- 
DSNCB. 

1.  When  the  defendant  in  an  action  upon  a 
promissory;  note  admits  enough  to  make  out  a 
prima  facie  case  for  the  plaintiffs,  and  sets 
up  the  defense  of  usnry,  it  is  incombent  upon 
hira  to  establish  the  same  by  evidence,  and.  It 
he  fails  to  do  so,  tbe  conrt  may  direct  a  ver- 
dict for  the  plaintiff. 

2.  Where,  in  snch  a  case.  It  affirmatively  ap- 
peared that  the  plaintiff,  to  whom  tbe  defend- 
ant had  applied  for  a  loan  of  the  money  for 
which  the  note  in  suit  was  given,  remitted  to 
a  named  person  a  check  for  the  full  amount  of 
the  note,  less  a  snm  which  the  defendant  had 
agreed  to  pay  to  a  corporation  for  negotlaUn? 
the  loan,  the  check  being  payable  to  toe  order 
of  tbe  person  named  therein  as  agent  of  the 
defendant,  evidence  which  showed  merely  that 
this  person  was  not  the  defendant's  agent  to 
borrow  the  money,  and  that  he  paid  over  to  the 
defendant  a  sum  less  than  that  named  in  the 
check,  was  not  sufiicient  to  show  that  the 
transaction  was  usurious.  It  was  lncumt>ent 
upon  the  defendant  to  show  fnrtber  that  tlie 
payee  of  tbe  check  was  in  fact  tbe  plaintiff's 
agent,  and  that  as  such  he  kept  a  portion  of 
tbe  money  with  a  view  to'nactlng  usury  on 
the  loan. 

iSyllnbas  by  the  Court.) 

Error  from  superior  court,  Dooly  county; 
Z.  A.  LIttleJohn.  Judge. 

Action  by  the  Equitable  Mortgage  Com- 
pany against  W.  B.  Finney.  Judgment  for 
plaintiff.   Defendant  brings  error.  AfBrmed. 

Ouerry  ft  Ball,  for  plaintiff  In  error.  B.  A 
Hawkins,  for  defendant  In  error. 

COBB,  J.  The  Equitable  Mortgage  Com- 
pany sued  Finney  upon  a  promissory  note. 


tbe  payment  of  whlcta  It  waa  alleged  was 
secured  by  a  deed  which  had  been  by  th6 
defendant  executed  and  delivered  to  the 
plataitlff.  The  petition  prayed  for  a  Judg* 
ment  setting  up  a  special  Uen  on  the  land 
described  In  the  deed.  The  defendant  filed 
a  plea  setting  forth  that  the  deed  was  In- 
valid, for  the  reason  that  the  debt  which  It 
was  given  to  secure  was  Infected  with 
usury.  At  the  trial  tbe  defendant  admitted 
the  exeentlon  of  tbe  note  and  deed,  assumed 
tbe  harden  of  proof,  and  nndertook  to  estab- 
lish the  truth  of  his  plea  of  nsniT'  From 
the  evidence  It  appeared  that  tbe  defendant 
bad  made  application  In  writing  to  the  Qeor> 
gia  Security  Investment  Company  to  nego* 
tlate  a  loan  for  him  for  |400,  that  company 
being  described  In  tbe  application  as  tbe 
agent  of  tbe  applicant,  and  it  being  agre^ 
therein  that  the  applicant  was  to  pay  to  such 
company  the  sum  of  975  as  commissions  for 
negotiating  the  loan.  The  loan  negotiated 
was  repreaeoted  by  the  note  sued  on,  v^lch 
waa  for  948a  The  defandant  teatifled  that 
he  received  only  9SSi  of  this  amount.  Xt  ap- 
peared that  a  check  for  |355  had  been  tor- 
warded  to  R.  D,  Smith,  who  Is  described  In 
the  check  as  the  agent  of  tbe  defendant, 
and  the  amount  of  the  check  la  stated  there* 
In  to  be  the  "amount  of  loui  n^tiated  by 
the  Georgia  Security  Inv^tment  Company." 
Tbe  9854  ^Idi  readied  the  defendant  was 
paid  to  him  by  Smith.  TTptm  this  state  of 
facts  the  Judge  directed  a  verdict  in  favor 
of  the  plaintiff,  and  tbls  Is  assigned  as  error 
In  the  bill  of  occeptioas  tued  out  by  the  de- 
fendant. 

It  Is  contended  (m  the  part  of  tiie  plaintiff 
In  error  that  as  the  agreement  with  the 
Georgia  Secnrlty  Investment  Company  was 
that  the  commission  for  negotiating  the  loan 
should  be  975,  and,  as  $7(t  was  retained,  the 
amount  of  the  note,  leas  this  sum,  being  the 
amount  received  by  the  defendant,  the  truth 
of  his  plea  was  established.  Even  If  It  be 
conceded  that  a  difference  of  one  dollar  In 
the  transaction  would  authorize  the  setting 
aside  o'  a  deed  on  tbe  ground  that  the  debt 
which  It  was  priven  to  secure  was  Infected 
with  usury,  still  tbe  defendant  failed  to  car* 
ry  the  burden  which  he  assumed  In  under- 
taking to  establish  the  truth  of  his  plea.  It 
does  not  distinctly  appear,  except  from  the 
recitals  In  tbe  check,  that  Smith  was  the 
agent  of  either  party.  He  was  the  person 
through  whom  the  money  reached  tbe  de- 
fendant, but  Just  what  his  connection  with 
the  transaction  was  Is  not  at  all  clear.  Tbe 
burden  of  proof  was  upon  the  defendant, 
and  therefore,  even  if  Smith  retained  one 
dollar  of  the  amount  In  his  hands,  before  the 
defendant  can  be  said  to  have  established 
his  plea  of  usury,  he  should  have  shown  tb'at 
Smith  was  the  plaintiff's  agent,  and  as  B<icb 
kept  the  difference  between  the  amounr  of 
the  check  forwarded  to  him  and  the  amount 
actually  paid  over  to  the  defendant  with  a 
view  to  exacting  usury  on  tiie  loan  made  to 
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the  defentlRDt.  As  tbla  did  not  appear,  the 
plea  VI  as  uot  establislied  by  evidence,  and 
the  court  did  not  err  in  directing  a  verdict 
for  the  plaintiff.  Judgment  atBrmed.  All 
the  Justices  concurring,  except  FISB,  ab- 
■sent  on  account  of  slcknesa. 


MORRISON  et  al.  ANDERSON. 
(8npri>nt»  Coort  of  Georgia.  June  7.  1900.) 

EXECUTION— RIGHTS  OF  CUUVANT— PRO- 

CBDURS. 

A  claitnaDt  of  property  levied  upon  has  no 
right  to  make  a  motion  to  ciuash  toe  attach- 
ment or  Judgment  upon  which  the  execution 
fa  haded,  or  the  execution  itself.  His  only 
concern  being  that  the  process  shall  not  l>e 
enforced  by  a  seizure  and  sale  of  bis  property, 
bis  remedy,  in  a  case  where  sach  a  motion 
would  be  good  if  presented  by  the  proper 
party,  is  to  move  to  dismiss  the  levy.  Bos- 
worth  T.  Clark,  62  Oa.  286;  Morton  v.  Gabona, 
70  Ga.  5fffl:  Krutina  v.  Culpepper,  75  Ga.  602; 
Gazan  v.  Royce,  3  S.  E.  753,  78  Ga.  612;  Da- 
vidson V.  Rogers,  7  S.  EL  261,  80  Oa.  287. 
(Syllabus  by  the  Oonrt.) 

Error  from  superior  court,  Montgomery 
county;  C.  C.  Smith,  Judge. 

Trial  of  claim  of  property  levied  on  under 
execution  between  H.  K.  Anderson  and  Mor- 
rison &  McRae.  Verdict  toe  claimant,  and 
plaintiffs  appeal.  Revereed. 

J.  B.  Geiger.  for  plaintiffs  in  errw.  O.  D. 
Loud,  for  defendant  in  error. 

PER  CURIAM.  Judgment  reversed. 

FISH,  J.,  absent  on  account  of  atcknew. 


HANNAH  T.  JOHNSON. 
(Supreme  Court  of  Georgia.  June  8,  1900.) 
ACTION  ON  NOTB-PATMBNT. 

1.  When,  in  his  answer  to  an  action  upon 

ErorafgRory  notes,  the  defendant  set  up  that 
e  had  made  varioas  payments  tbereou,  and 
claimed  credit  for  the  same,  it  was  incumbent 
on  him  to  prove  his  defense  as  laid. 

2.  Where,  to  this  end,  he  introduced  testi- 
mony which  merely  tended  to  show  that  he  bad 
made  cei-tain  payments  on  these  notes,  but 
which  did  not  affirmatively  establish  the  fact 
that  be  had  made  any  one  or  more  of  the  pay- 
ments aliofred.  a  verdic-t  in  the  plaintiff's  favor 
for  the  full  amount  sued  for  was  not  unwar- 
ranted, and  there  was  no  abuse  (tf  discretion 
in  refusing  to  set  it  aside. 

(Syllabus  by  the  Coart.) 

Error  from  superior  court.  Clinch  county; 
Joseph  W.  Rennet,  Judge.  . 

Action  by  W.  B.  Johnson  against  C  O. 
Hannah.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

S.  C.  Townsend,  for  plaintiff  In  error.  W. 
H.  Griffin  and  B.  X  Dlckeraon,  for  defendant 
in  error. 

PER  CURIAM.   Judgment  afflrmed. 
FISH,  J.,  absent  on  accoont  of  slokness. 


MAYOR,  BTC,  OF  BASTBCAM  T.  GAJ 
BRON. 

(Supreme  Court  of  Georgia.  June  7,  190 

TOWN  TRBASUEBR— RIGHT  TO  COmnSSIC 
A  petition  for  the  recovery  of  com 
sIoDs  which  alleges  that  the  plaintiff  la  < 
tied  to  a  specified  per  cent,  on  a  named 
for  receiving  the  same,"  and  to  a  like 
cent  "for  paying  the  same  over,"  but  w 
does  not.  unequivocally  aver  that  the  p 
tiff  actually  received  and  disbursed  the  l 
referred  to,  is  demurrable  for  eva^vracas 
uncertainty. 

(Syllabus  by  the  Oourt.) 

Error  from  superior  court.  Dodge  con 
a  C.  Smith.  Judge. 

Action  by  J.  B.  Cameron  against  the  mi 
and  council  ot  Eastman.  Verdict  for  pi 
tiff,  and  defendants  bring  anr.  Bererse 

Jas.  Bi^op.  Jr.,  and  D.  M.  Itoberts, 
plaintiffs  In  error.  J.  E.  Wooten  and  W. 
Clements,  for  defendant  in  error. 

LUMPKIN.  P.  J.  The  material  porCl 
of  the  petition  of  J.  B.  Camenm  against 
mayor  and  conndl  of  tiie  town  of  Easti 
are  as  follows:  During  the  yean  1896,  II 
and  1897  he  was  tbe  derk  and  treuDi« 
said  town.  It  was  his  duly  to  tecelTe  , 
pay  ou{  all  money  coming  to  tbe  mn^r  . 
council  from  every  source.  He  was  t 
tied,  under  the  charter  and  ordinances  of 
town,  to  commissions  of  2^  per  cent,  on 
sums  received  ai^  paid  out  by  bim.  Ui 
an  act  approved  December  16.  18M,  the  n 
or  and  conndl  were  antborized  to  ta 
school  bonds  to  tbe  amount  of  910.0001 
pursuance  of  aald  act  and  tbe  election  1 
thereunder,  the  said  mayor  and  council. 
August  20,  1897,  declared  tbe  prorlalonfl 
said  act  to  be  In  force,  and  provided  for 
issue  of  tbe  said  bonda.  And  on  the  lat  i 
of  September  said  mayor  and  council  las 
said  bonds  to  the  amotmt  ot  $10^000.  i 
negotiated  them  at  par,  and  the  inoce 
thereof  were  turned  orer  to  the  board  <tf  i 
cation  of  said  town;  all  of  which  was  d 
as  required  by  the  provisions  of  said 
Petitioner  avers  that  be  being,  at  the  t 
said  bonds  were  issued  and  negotiated, 
clerk  and  treasnrer  of  aald  town,  and 
only  offloer  of  said  town  autborlied  by 
law  to  receive  the  proceeds  of  the  sale 
said  bonds  and  pay  the  same  over  to  ■ 
board  of  education.  Is  entitied  to  a  come 
slon  of  per  cent  <m  said  aum  of  $10. 
for  receiving  the  same,  and  2%  per  cent, 
said  aum  for  paying  tbe  same  onr  to 
board  of  education.  Petitioner  araa,  thi 
for^  that  said  mayor  and  council  of  the  to 
of  Baatman,  a  corporation  as  aforesaid. 
Indebted  to  petitioner  In  tbe  sum  of  $500 
bis  commissions,  as  aforesaid,  besides  in 
est  thereon  from  the  Ist  day  of  SeptemI 
1807,  tiie  date  on  which  the  said  bonds  w 
Issued  and  disposed  of.'*  The  defendant 
murred  to  this  petition  on  several  grouB 
and,  ita  demurrer  having  been  overruled.  i 
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plalnUff  liad  a  Terdict  Tbe  defoidant  snb- 
aequently  sued  ont  a  MH  of  oceptloiis.  al- 
leging error  in  not  ■nstalnlne  Its  demurrer, 
and  In  denying  Ita  motion  for  a  new  trial 
Without  dealing  with  this  motion,  or  wltb 
all  of  tbe  qneBtloDS  raised  by  tbe  demurrer, 
we  sball  confine  ourselves  to  a  Iwlef  dlscus- 
alon  of  tbe  merits  of  so  mucb  thereof  as  la 
embraced  in  the  following  wwds:  "Because 
tbe  petition  shows  that  tbe  commlsslpn  to 
which  tbe  plaintiff  all^^es  ttiat  he  was  en- 
titled was  ^  per  cent,  on  money  received  by 
him,  and  3^  per  cent  on  money  paid  out  by 
him,  as  derk  and  treasurer,  but  It  is  not 
distinctly  alleged,  either  expressly  or  by  nec- 
essary Inferenoe  to  be  drawn  from  the  adrcdt 
language  onployed.  that  tbe  $10,000  for 
which  iilaintlff  alleges  the  bonOs  were 
gotlated  was  ev«  actually  recelTed  by  him 
or  that  It  was  paid  out  Isy  *   *  * 

because  said  petition  is  evasive,  and  does 
not  put  tbe  court  In  full  poasesslcHi  ot  all 
Qie  materia!  facts  In  ref«ence  to  the  vob- 
Ject-matter  of  tbe  salt,  so  as  to  enable  the 
court  to  <Searly  understand  the  case  Intended 
to  be  made  by  idalntiff,  and  expresaiona  are 
used  ht  the  petition  frmn  whldi  different  In- 
ferences may  be  drawn.*' 

We  tbink  tbe  attack  thus  made  upon  tbe 
petition  was  good,  and  that  the  demmrer 
ought  to  have  been  sustained.  As  It  directly 
called  upon  tbe  plaintiff  to  say,  wltbont  eva- 
sion* whether  or  not  he  actually  received  and 
paid  out  the  $10,000,  it  was  hicumbent  i^mi 
blm  to  do  so.  Tla»  evident  design  ctf  tbe 
pleader,  so  far  as  the  same  can  be  gathered 
from  the  allegations  cmtalned  in  ibe  petttton 
framed  by  blm,  was  to  ask  for  a  recovery 
upon  the  theory  that  the  facts  set  forth  would 
warrant  an  inference  tbat  tbe  plalntUt  did  re- 
ceive and  disburse  the  money,  and  was  there* 
fore  entitled  to  the  commisaions  <^med; 
yet,  v^en  pot  to  the  test,  he  would  not 
aqnarely  and  unequivocally  aver  that  the 
plaintiff  actually  received  and  paid  out  the 
money,  or  that  he  bad  real^  perfwmed  any 
service  with  respect  to  this  fund.  Tbe  fall- 
nre  to  do  this  Justified  the  defSLdant's  poslr 
tion  that  tbe  petition  was  "evasive,"  and  did 
not  "put  tbe  court  in  full  possessloa  of  all 
tbe  matnial  facts  In  reference  to  tbe  sub- 
ject-matter of  the  suit,  so  as  to  enable  the 
court  to  clearly  understand  the  case  Intended 
to  be  made  by  plafaitlff."  If  the  do-k  acttul- 
ly  rendered  any  soloes  In  cmmectlon  with 
the  proceeds  of  tbe  bonds,  or  ever  in  any 
manner  handled  the  same,  It  was  a  very 
easy  matter  to  say  so;  and  tbe  fact  that  bis 
counsel,  Instead  of  endeavoring  to  meet  tbe 
defeaidant'B  demurrer  by  a  proper  amend- 
ment to  tbe  petition,  ddlbenitely  elected  to 
stand  mion  tbe  same  as  originally  framed,  is 
significant  We  therefore  have  no  hesitation 
In  holding  that  the  plaintiff  was  not  entitled 
to  go  to  trial  without  coring  the  defects  In 
his  petitl<m  which  were  so  plainly  and  dla- 
tlncUy  pointed  out  by  the  defendant's  de- 
murrer. 


TUB  ruling  may,  at  first  glance,  seem  some- 
v^t  technical,  but  the  Boundness  of  it  Is  Il- 
lustrated by  the  result  of  the  case.  It  ap- 
peared at  the  trial  that  the  plaintiff  had  nev- 
er, in  point  of  fact,  received  one  dollar  of 
the  proceeds  of  the  bonds,  and  therefore  his 
recovery,  if  sustainable  at  all,  could  not  pos- 
sibly be  based  upon  the  theory  that  he  bad 
actually  rendered  services  for  which  he  was 
entitled  to  ctmipeneatlon.  Indeed,  bis  coun- 
sel, In  a  written  argument  presented  to  this 
court,  sought  to  uphold  the  verdict  on .  an 
entirely  different  ground,  viz.  that  the  evi- 
dence showed  that  "to  avoid  paying  this 
commission,  an  ordinance  was  subsequently 
enacted  providing  that  the  mayor  and  council 
should  dellvo:  tbe  bonds  to  tb&  boara  of  edu- 
cation of  tbe  town  of  Eastman,  which  said 
board  n^tiated  the  bonds,  and  thereby,  for 
the  time  being,  defeated  tbe  collectlmi  by  the 
said  dak  of  his  commission.**  In  this  con- 
nection, tbe  case  of  Beard  v.  City  of  Decatur, 
64  Tex.  T,  08  Am.  Bep.  785,  was  dted  and  re- 
lied on.  As  will  have  been  observed,  how^ 
ever,  there  is  no  bint  In  the  petition  of  a 
fzandnlent  purpose  on  the  part  of  the  mayor 
and  ooundl  to  defeat  the  plaintiff's  rights  la 
tile  premisM  by  passing  an  ordinance  the  ^- 
fect  of  which  was  to  prevent  the  school  fund 
from  passing  throi^h  his  bands.  Nor  does 
the  plaintiff  undertake  to  therein  allege  that, 
although  be  was  ready  and  w|Ulng  to  dls- 
cbarge  the  dntlea  of  his  office,  be  was  by  any 
other  means  or  device  prevented  from  rec^v- 
Ing.  safdy  keeping,  and  paying  out  the  fund, 
and  thereto  defrauded  out  of  bis  just  com- 
mlBslons.  Had  tbe  petition  been  framed  on 
this  line,  tiie  case  laid  would  have  presmted 
an  altogeUier  different  aspect 

The  necessity  of  observing  at  least  a  sem- 
blance of  good  pleading  is  apiurent  fn»n 
what  has  Just  been  said.  Tbe  refusal  ot  the 
trial  court  to  sustain  the  defradant's  demurs 
rer  has  teought  about  the  anomalous  rmult 
of  the  plaintiff  obtaining  a  verdict  upon  a 
theory  not  even  remotely  hinted  at  In  bis  pe^ 
tition.  While,  of  coarse,  It  to  not  permiSBllde 
to  look  to  the  evidence  In  any  case  with  a 
view  to  testing  the  sufficiency  of  the  plead- 
ings, the  probable  consequences  of  not  re- 
quiring good  pleading  should  never  be  loat 
tight  ot  and  what  transpired  «i  tbe  trial  ot 
the  present  case  may  very  properly,  by  way 
of  argument,  be  referred  to  as  Illustrating  to 
what  bad  results  defective  pleading,  U  allow- 
ed, must  Inevitably  lead.  Judgment  revers- 
ed. All  the  justices  concurring,  except  FISH, 
j-  absent  on  account  of  dckness. 


VICKERS  V.  HAWKINS. 
<Snpr«me  Court  of  Qeorgia.  June  8,  1900.) 

TAXATION— LEVY  ON  WILD  IJVND— TAX  EXB- 
CUTION— ALTERATIONS— PRESUMPTIONS. 

1.  Tbe  levy  of  a  wild  land  tax  &.  fa.  cannot 
be  attacked  on  the  frroand  that  it  Is  excessive, 
when  the  fl.  f a.  is  issued,  not  against  the  own- 
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er,  bat  against  the  partlcalar  lot  of  land  levied 
upon,  and  commands  the  teryin^  officer  to  aell 
that  lot  for  the  taxes  due  upon  it. 

2.  Where  ft  appears  that  alterations  or  chan- 
ges baTe  been  made  in  the  entry  of  levy  upon 
a  tax  execution,  it  will  be  presumed  that  sudi 
alterations  or  changes  w^re  made  at  the  time 
of  the  origiuRl  ontiT  and  before  the  sale,  and 
the  burden  is  apon  the  objecting  party  to  show 
the .  contrary,  (a)  The  evidenoe  m  the  present 
case  was  not  sufficient  to  rebut  the  pnaump* 
tion. 

({Syllabus  by  the  Court.) 

Error  from  superlw  ooart,  Wortti  ooimt7; 
W.  N.  Spence,  Judge. 

Action  by  A.  H.  Hawklin,  hy  his  next 
friend,  against  D.  L.  Vlcken.  Judgment  for 
plaintiff.  Defendant  brings  error.  BeroB* 
ed. 

C.  W.  Fulwood,  J.  J.  Forehand,  and  Ful- 
wood  &  Murray,  for  plaintiff  In  error.  Ferry 
&  Tipton,  for  defendant  In  error. 

SIMMONS,  a  J.  In  the  year  1888  the  tax 
collector  ot  Worth  county  Issued  a  tax  execu- 
tion against  lot  of  land  No.  211,  hi  the  Four- 
teenth district  of  Worth  connty,  as  miretunied 
wild  land.  The  exeeutkm  commanded  the 
lerylng  officer  to  lery  upon  and  sell  this  par> 
ticular  lot  in  order  to  raise  Uie  unpaid  state 
and  county  taxes  due  thereim.  On  January 
80,  1880,  a  pn^^  t^cet  lerled  this  fl.  fa.  up- 
on the  lot;  and,  after  legal  advertlBement,  ex- 
posed the  lot  for  sale  on  May  7,  1880.  At 
that  sale  Dixon  purchased  the  lot  and  after- 
wards conreyed  It  to  Tickers.  In  1807,  A.  H. 
Hawkins,  by  his  next  friend,  brought  mlt  to 
recover  the  land  from  Victors.  He  dwwed  a 
grant  from  the  state  to  Home  of  this  lot;  a 
deed  from  Home  to  8.  H.  Hawkins,  made  In 
1887;  and  a  deed  from  him  to  his  son,  the 
plaintiff  Id  the  present  action,  made  In  1808. 
The  defmdant  offered  In  erldenee  fbs  deed  of 
the  sheriff,  made  In  May,  1880,  together  with 
the  wild  land  tax  fl.  fa.  and  the  entries  thne- 
on.  The  plaintiff's  counsel  objected  to  the  ad- 
mission of  this  erldence  upon  the  grounds  (1) 
that  the  entry  of  lery  opon  the  fl.  fa.  showed 
that  the  levy  had  been  excesslTe;  and  (2) 
that  the  original  entry  of  levy  appeared  to 
hare  showed  a  levy  upon  lot  "221,"  and  that 
this  bad  been  canceled,  and  tiie  number  "2SV* 
Inserted  Instead.  The  court  enduded  the  evi- 
dence, and  directed  a  verdict  for  the  plaintiff. 
The  defendant  filed  a  bill  of  eKeptlohs  com- 
plaining of  the  exclusion  ot  the  evidence  of- 
fered. 

1.  We  think  the  Judge  erred  In  ezchidlng 
the  deed  and  fi.  fa.,  upon  the  gromid  that  the 
entry  of  levy  abowed  on  Ita  face  that  the  levy 
was  excessive.  The  ezecutl<ni  issued  tor  the 
amount  of  $3.26.  with  costs.  It  was  levied 
upon  the  lot  ot  land,  the  value  of  ^Ich  the 
witnesses  estimated  at  torn  60  cmts  to  $1.50 
per  acre.  In  the  case  of  an  ordinary  execu- 
tion against  the  perscm,  sach  a  lery  would  be 
excessive,  but  we  think  there  Is  a  difference 
between  an  execution  issued  In  personam  and 
an  execution  In  rem.  This  execution  was  Is- 


sued, by  virtue  of  an  act  of  the  legislature^ 
against  unretnmed  wild  lands.  A  great 
quantity  of  the  wild  land  of  the  state  aK)eara 
to  have  been  unretnmed,  and  the  legislature. 
In  order  that  the  state  m^ht  not  lose  the 
taxes  on  such  land,  Inaugniated  a  syst^n  by 
which  the  tax  officers  were  required  to  Issue 
executions  against  the  land  Itself  where  It 
had  not  been  retnmed.  This  was  doubtless 
for  the  purpose  of  collecting  the  taxes  al- 
ready due,  and  of  placing  the  title  In  persons 
who  would  return  the  land  and  pay  the  taxes. 
It  was  In  the  nature  of  a  proceeding  In  rem 
against  the  land,  and  the  execution  directed 
that  the  lot  be  sold  for  the  taxes  and  costs. 
The  sheriff  was  obliged  to  levy  npon  the 
whole  lot  In  obedience  to  the  command  of  the 
execution.  There  being  no  known  owner  ot 
the  land,  and  no  person  retumli^  It  tm  taxes. 
It  was  right  and  proper  to  levy  upon  and  sell 
the  entire  lot  In  order  to  place  the  title  In 
some  one  who  would  return  the  lot  for  taxea. 
Had  the  sheriff  sold  only  a  snfficlent  quantl^ 
of  the  lot-to  pay  the  amount  of  the  fl.  fa.,  the 
balance  would  have  still  been  without  a 
known  owner,  and  remained  onretumed  tax 
taxes.  This  would  have  rendered  Ineffectual 
the  policy  of  the  state  to  pat  the  title  In  some 
known  person,  who  would  return  the  lot  for 
taxes.  We  think  that  an  encntliHi  In  rem 
against  certain  spedflc  pruperty  may  properly 
be  levied  upon  that  propwty,  and  that  tiie 
levy  will  not  be  void  for  exceeslvraiess,  Uiough 
the  value  of  the  property  be  far  greater  than 
the  amount  of  the  execntlon.  We  ttiereCore 
think  that  where  a  tax  exeeudon  is  Issued 
against  a  partlcalar  lot  of  land,  commandbig 
the  levying  officer  to  levy  vpm  and  sell  that 
lot,  a  levy  of  the  execntkm  upon  the  entire  lot 
Is  not  excessive.  This  was  intimated  by  Mr. 
Justice  Lewis  m  Hlltxm  v.  fflngtetaiy.  107  6a. 
826,  S3  8.  B.  717,  irhm  he  said:  "We  qnee- 
tloa  very  much  whether  this  doctrine  of  ex- 
cesslveness  [of  levy]  can  be  applied  to  a  case 
of  this  sort,  i^iere  tiie  fl.  fa.  Issued  In  rem 
agataut  spedflc  property,  namely,  a  certain 
wild-land  lot,  for  taxes  due  fliereoo.  The 
tinrUf  Is  ordered  to  selae  the  Identical  prop- 
erty levied  npon  and  sold,  and  In  tb»  mandate 
to  him  there  Is  no  knplled  authority  to  sdse  a 
greater  or  less  quantity  than  that  spedfled  In 
ttie  fl.  fa.  It  Is  in  the  nature  of  a  proceeding 
In  rem.**, 

2.  Nor  was  the  other  objectlw  to  the  eri 
dence  good.  It  was  tiiat  the  entry  of  levy 
had  been  changed  cancdlng  the  number 
■■SKI,**  originally  wrfttot  ttierehi,  and  writing 
the  number  **2U"  above^  below,  and  over  It 
The  execution  was  issued  against  lot  211,  In 
the  Fourteenth  district  of  Worth  eomtty. 
Hie  ^erHf  advertised  lot  iSll,  and  made  the 
deed  to  lot  211.  There  was  some  evidence 
Introduced  bgr  the  plaintiff  and  defisndant  as 
to  the  change  or  alteration  In  the  entry  of 
levy.  The  derk  ot  the  court  frtm  recorded 
the  deed  teetlfled  that  be  did  not  know  wheth- 
er ^  change  or  alteration  had  been  made  at 
Qie  time  ot  the  record.  The  other  nideDce 
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was  to  tba  effect  tbat  tbe  duni^  or  alteratloo 
bad  been  made  before  D1x<mi  conveyed  the 
land  to  the  defendant  There  was  really  no 
evidence  tending  to  show  whether  the  al- 
teration was  made  at  the  Ume  of  the  orig- 
inal entry  and  before  the  sale,  or  whether 
it  was  made  subseqnently  thereto.  This  en- 
try (tf  levy  purported  to  be  an  official  one 
by  the  sheriff.  He  was  the  persra  char- 
ged by  law  with  the  execution  of  the  fl.  fa., 
and,  when  alterations  In  his  entry  appear, 
It  will  be  presumed  that  he  made  them  at 
the  time  of  the  original  entry,  and  conse- 
quently before  the  sale.  This  presumption 
must  be  rebutted  by  the  person  attackii^  the 
levy.  Otherwlee,  the  official  entry  of  the  offi- 
cer will  stand  as  correct,  and  the  levy  will  not 
be  invalidated  by  the  alteration,  although  the 
same  appear  on  its  face.  ColUne  v.  Boring, 
96  Oa.  S60,  23  S.  E.  401.  For  these  reasons 
we  think  the  court  below  erred  In  excluding 
the  evidence  offered  by  the  defendant  Judg- 
ment reversed.  All  the  Justices  concurring, 
except  FISH,      abaoit  m  account  of  sick- 


McCULLOUOH    BXFQBT    LUMBBR  & 
WAREHOUSE  CO.  et  al.  v.  NATION- 
AL BANK  OF  BRUNSWIOK  et  al 

(Supreme  Goort  of  Georgia.  June  8,  1900.) 

BILIi  or  BOCGBPnONS— CORRKCnON  BT  JVDGB 
— VBBIPICATION— SALD  BY  COHHZS- 
SIONER^VAUDITT. 

1.  Section  562B  of  the  Civil  Code  reqah^s  a 
judge,  when  a  bill  of  exceptfons  is  presented 
to  him  for  his  certificate,  to  change  It,  if  need- 
fnl,  so  as  to  make  It  conform  to  the  truth.  It 
is  better  practice,  where  corrections  are  made 
or  suggested,  to  have  the  paper  rewritten;  but 
It  the  jndKe  makes  erasnrea  or  interlineations, 
or  writes  in  the  margin  or  below  the  signa- 
ture of  counsel  for  the  plaintiffs  in  error,  and 
then  certifies  the  bill  of  exceptions,  as  correct- 
ed, to  be  true,  such  corrections  will  be  consid- 
ered as  a  part  of  the  bill  of  exceptions,  wher- 
ever they  prec^e  the  certificate  of  the  judge. 

2.  Where  such  bill  of  exceptions  is  thus  cor- 
rected by  interlineations,  and  by  a  note  imme- 
diately preceding  the  certificate  of  the  judge, 
and  that  certificate  verlfiee  the  "bill  of  excep- 
tions as  corrected  by  the  court"  this  court 
will  not  dlimlsB  the  writ  of  error  because  of 
such  certificate,  where  the  interlineations  and 
note  do  not  in  any  way  contradict  any  state- 
ment or  recital  remaining  in  the  bill  of  excep- 
tions, but  merely  add  additioual  facts. 

3.  A  commissioner  appointed  by  the  conrt 
vrith  the  consent  of  all  tne  parties  at  Interest, 
to  sell  the  assets  of  an  insolvent  company  at  a 
sale  to  be  reported  by  him  to  the  conrt  for 
confirmation,  cannot  make  a  valid  sale  to  a 
banking  corporation  in  which  he  i»  a  stockliold- 
er  and  director;  and  this  is  true  although  it  is 
not  shown  that  the  property  brought  less  than 
its  value,  and  there  is  no  allegation  of  unfair- 
ness in  the  sale.  Such  a  sale  is  contrary  to 
public  policy,  and  will  be  set  aside  upon  objec- 
tion promptly  urged. 

(Syllabus  by  the  Court) 

S^Tor  from  superior  court,  Qlynn  county; 
P.  E.  Seabrook,  Judge. 

Action  by  the  National  Bank  of  Brunswick 
and  others  against  the  McCuUough  Bxirart 
SO  S.B.-^ 


lAmber  &  Warehouse  Company  and  oth- 
ers. Judgment  for  plaintiffs.  From  the  con- 
firmation of  an  order  of  sale  of  property  of 
dtfendants,  th^  brine  error.  Berened. 

Courtland  Symmes  and  Spencer  R.  Atkin- 
son, for  piaiutUIs  In  erron  Goodyear  &  Kay, 
for  defendants  in  error. 

8IMM0XS.  a  J.  1,2.  Before  proceeding 
to  a  discussion  of  the  merits  of  this  case,  we 
will  consider  a  motion  made  by  counsel  for 
the  defendants  in  error  to  dlemlss  the  writ 
of  error  on  the  ground  that  the  trial  Judge's 
certificate  to  the  bill  of  exceptions  does  not 
conform  to  the  requirements  of  section  GG32 
of  the  Civil  Code.  In  this  connection  we  will 
also  notice  the  contention  of  counsel  for  the 
plaintiffs  In  error  that  a  certain  note  or  cor- 
rection of  tbe  Judge  should  not  be  consid- 
ered as  a  part  of  tbe  bill  of  exceptions.  The 
bill  of  exceptions  Is  typewritten,  but  con- 
tains two  or  three  interlineations  In  pen  and 
Ink,  which  seem  to  be  in  the  handwriting 
of  the  Judge,  though  in  no  other  way  Iden- 
tified as  his  corrections.  Farther  than  this 
there  Is,  Immediately  following  the  signature 
of  counsel  for  the  plaintiffs  In  error  and  Im- 
mediately preceding  the  certificate  of  the 
Judge,  a  "note"  signed  by  the  judge,  and 
containing  a  statement  of  fact  additional  to 
what  is  stated  In  the  blU  of  exceptions  prop- 
er. The  certificate  of  the  Judge  Is  in  tbe 
usual  form,  except  that  It  certifies  the  "bill 
of  exceptions,  as  corrected  by  the  court."  It 
was  urged  by  the  plaintiffs  In  eiTor  that  the 
note  made  by  tbe  court  bdow  the  signature 
of  tbe  counsel  for  the  plaintiffs  in  error  could 
not  be  considered;  that  tbe  law  requires 
bills  of  exceptions  to  be  signed  by  counsel, 
and  nothing  appearing  below  such  signa- 
tures Is  any  part  of  the  bill  of  exceptions. 
Section  5528  of  the  Civil  Code  requires  that 
the  Judge  to  whom  is  tendered  a  bill  of  ex- 
ceptions In  a  case  where  no  motion  for  a 
new  trial  has  been  made  "shall,  If  needful, 
change  the  same  so  as  to  conform  to  tbe 
truth  and  make  It  contain  all  tbe  evidence, 
and  refer  to  all  tbe  record,  necessary  to  a 
clear  understanding  of  the  errors  complained 
of."  While  It  Is  the  better  practice  for  tbe 
Judge  to  suggest  what  changes  are  neces- 
sary, and  have  the  bill  of  exceptions  rewrit- 
ten before  he  signs  It  still  It  Is  In  his  power 
to  make,  by  erasures,  interlineations,  mar- 
ginal notes,  or  other  notes  which  precede  bis 
certificate,  tbe  changes  In  the  bill  of  excep- 
tions which  Is  presented  to  him.  If  he  does 
so;  and  then  certifies  the  bill  of  exceptions 
as  true,  tbe  changes  will  be  considered  as 
a  part  of  the  bill  of  exceptions.  Smith  v. 
Railroad  Co.,  83.Gb.  671,  10  S.  B.  361;  Joseph 
V.  Railway  Co.,  92  Ga.  332,  18  S.  E.  2M.  It 
would,  of  course,  be  much  better  and  safer 
for  counsel  for  the  plaintiff  In  error,  and 
less  troublesome  to  this  court,  for  the  psper 
to  be  rewritten  so  as  to  come  here  without 
marginal  or  other  notes  or  extensive  inter- 
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Itneatlons;  and  we  wonld  respectfully  nrge 
the  trial  Judges  to  have  this  done,  rather 
than  to  so  mutilate  the  bill  of  exceptions  by 
erasures,  Interllneationa,  and  marginal  notes 
that  It  Is  difficult  for  the  court  to  read  It  or 
to  determine  the  errors  complained  of.  In 
the  present  case  the  certificate  Is  not  In  the 
usual  form,  but  certifies  the  "bill  of  excep- 
tions, as  corrected  by  the  court"  This,  we 
thinl£,  makes  no  difference  In  the  present 
case,  for  the  reason  that  the  corrections  do 
not  In  any  way  contradict  anything  remain- 
ing In  the  bill  of  exceptions.  Talking  the 
whole  bin  of  exceptions.  In  Its  entirety,  there 
Is  nothing  in  any  one  part  to  show  that  any 
other  portion  Is  not  true.  We  are  clear, 
therefore,  that  the  note  of  the  court  must  be 
considered  a  part  of  the  bill  of  exceptions. 
Inasmuch  aa  It  precedes  the  certificate  of 
the  judge,  and  Is  expressly  certified  as  a  part 
of  the  bin  of  exceptions.  See  Preetorlus  v. 
Barnes,  75  Ga.  313;  Masland  t.  Kemp,  80 
Ga.  365, 10  S.  E.  124.  Indeed,  we  think  that 
the  corrections  to  which  the  Judge's  certifi- 
cate refers  must  be  taken  to  Include  this 
note,  and  that,  uqless  the  note  be  consld- 
ered  as  a  part  of  the  bill  of  exceptions,  there 
Is  no  certificate  that  the  remainder  Is  true. 
The  bill  of  exceptions  must  be  considered  as 
certified  only  when  corrected  by  this  note, 
and,  unless  we  should  consider  the  note,  this 
court  could  not  construe  the  certificate  as 
certifying  the  bin  of  exceptions  proper,  with- 
out the  correction  made  In  the  note  of  the 
court.  As  before  remarked,  an  examination 
of  the  bill  of  exceptions  and  of  the  note  of 
the  court  shows  that  the  latter  does  not  con- 
tradict any  statement'  made  in  the  former, 
but  merely  adds  to  It  another  fact.  We 
think  that  we  cannot  sustain  the  motion  to 
dismiss  the  writ  of  error.  The  correctionu 
made  by  the  Judge  are  simply  additional 
statements  of  facts  which  had  been  omitted 
by  counsel,  and  which  the  judge  thought 
necessary  to  a  clear  understanding  of  the 
case.  The  material  part  of  the  corrections 
was  to  state  that  a  certain  decree  or  order 
was  taken  in  open  court  by  consent  with 
counsel  for  all  parties  present  This  does 
not  contradict  anything  stated  In  the  bill  of 
exceptions  aa  presented  to  the  Judge.  One 
of  the  Interlineations  simply  specifies  this 
decree  as  part  of  the  record  to  be  sent  to  this 
court,  and  the  note  of  the  court  states  that 
the  decree  waa  taken  by  consent.  The  bill 
of  exceptlous,  as  corrected  by  the  Judge,  is 
certified  to  be  true.  The  certificate  is  sub- 
stantially in  conformity  with  that  prescribed 
by  the  Code,  and  the  case  is  controlled  by 
the  decision  In  Pusey  t.  Sweat  92  Ga.  809, 
19  S.  E.  816.  Counsel  for  the  defendants  in 
error  relied  upon  the  cases'  of  Hawkins  v. 
City  of  Americus,  102  Ga.  786,  30  S.  E.  519; 
Fort  V.  Sheffield  (Ga.)  33  S.  E.  660;  and 
Sanges  t.  State  (Ga.)  34  S.  E.  327.  These 
cases  differ  materially  from  the  present  one. 
In  Hawkins  t.  Americus  the  certificate  of 
the  Judge  Terlfled  the  blU  of  exceptions  in 


part  only,  and  showed  it  to  be  In  part  un- 
true. The  opinion  of  Little,  J.,  In  that  case 
showed  that  this  court  had  no  jurisdiction 
of  a  writ  of  error  when  the  judge  did  not 
certify  that  the  bill  of  exceptions  was  en- 
tirely true.  In  Fort  t.  Sheffield  the  certifi- 
cate was  that  the  bill  of  exceptions,  as  modi- 
fied by  the  note  of  the  court,  was  true,  and 
the  note  showed  that  the  bill  of  exceptions 
was  In  large  part  not  tme.  The  note  In  that 
case  sought  to  correct  statements  In  the  bill 
of  racceptlons,  without  their  having  been  can- 
celed or  erased;  and  we  had  before  ns  two 
contradictory  statements  of  fact8,--ttae  bill 
of  exceptions  ^per,  and  the  note  of  the 
court  It  followed  ttaat  the  certificate  of  the 
Judge  did  not  verify  the  bUl  of  exceptions  aa 
being  entirely  trae.  The  case  of  Sanges 
T.  State  was  very  similar,  and  the  writ  of 
error  was  dismissed  for  the  same  reasons. 
In  the  present  case  the  corrections  of  the 
Jndge  did  not  change  ot  contradict  a  Mn^ 
allegation  or  statement  In  the  original  bUl 
of  exceptions.  It  merely  added  to  It  leaving 
the  whole  consistent  In  all  of  its  parts,  and 
the  certificate  verified  it  all  as  tme.  The  mo- 
tion to  dismiss  Is  therefore  overruled. 

3.  Coming  now  to  a  consideration  of  the 
case  on  Its  merits,  we  find  the  facts  to  have 
been  substantially  aa  follows:  Judgment 
was  roidered  against  the  MeCnllongh  E^xport 
Lumber  A  Warehonse  Company,  and  by  a 
decree  of  the  court  to  whlcA  all  the  parties 
at  Interest  consented,  Mark  Verdery  was  ap- 
pointed commissioner  to  sell  the  assets  of 
the  company.  The  decree  instructed  him  to 
advertise  tha  sale  for  a  certain  length  of  time 
in  a  certain  newspaper,  to  sell  the  pr<^rty  at 
public  outcry  not  earlier  than  a  certain  date, 
to  knodE  ott  the  property  to  the  highest  and 
b^t  bidder,  and  to  report  the  sale  back  to  the 
court  for  confirmation.  In  compliance  with 
the  terms  of  the  order,  he  duly  advertised 
the  sale,  and  sold  the  property  at  public  out- 
cry; the  National  Bank  of  Brpuswlcfe  being 
the  purchaser.  The  commissioner  made  his 
report  to  the  court;  stating  that  he  had 
compiled  In  every  way  with  the  court's  In- 
structions, and  had  sold  the  property  to  the 
highest  and  best  bidder,— the  National  Bank 
of  Brunswick,— and  praying  that  the  sale  be 
confirmed.  Objections  to  the  sale  were  filed 
by  the  defendant  company  and  MeCullough 
on  the  grounds  that  the  property  sold  for 
a  sum  far  below  Its  value;  that  Verdery  was 
a  shareholder  and  director  In  the  bank,  and 
therefore  Interested  in  the  bank's  purchase; 
that  being  so  Interested,  he  was  disqualified 
to  act  as  commissioner  to  sell;  that  the  coun- 
sel for  the  commissioner  was  also  counsel 
for  the  purchaser,  the  bank,  and  was  one 
of  the  shareholders  of  the  bank;  that  the 
sale  was  made  at  a  date  earlier  than  was  au- 
thorized by  the  decree  of  ihe  court;  and  that 
the  sale  was  for  these  reasons  void,  and 
should  not  be  confirmed.  The  Issue  was 
heard  upon  an  agreed  statement  of  facts, 
whidi  was,  substantially,  that  It  was  an 
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open  question  whether  the  amount  for  which 
the  property  sold  was  more  or  less  than  Its 
value,  or  more  or  less  than  It  would  bring 
upon  a  resale;  that  the  purchaser,  the  bank, 
was  and  la  a  duly-created  corporation,  and 
was  and  Is  the  holder  of  a  large  part  of  the 
bonds  upon  which  the  suit  had  been  bronght; 
that  Verdery,  the  commissioner,  was  and  Is 
a  shareholder  and  director  of  the  bank;  and 
that  the  counsel  for  the  commissioner  was 
also  counsel  for  the  bank,  and  a  holder  of 
stock  of  the  bank.  It  also  appeared  that  the 
date  of  the  sale  was  the  very  day  earlier 
than  which  the  court's  decree  had  directed 
that  the  sale  should  not  take  place.  After 
argument,  the  court  overruled  the  objections 
and  confirmed  the  sale.  To  this  the  objectors 
excepted.  We  think  that  the  court  should 
have  sustained  the  objections  filed,  and  have 
refused  to  confirm  the  sale.  It  is  recognized 
as  a  g^eral  rule  that  a  trustee  cannot  act 
for  his  own  benefit  In  matters  connected 
with  the  trust,  and  It  1b  held  that,  where  a 
trustee  becomes  himself  the  purchaser  of  the 
trust  estate,  the  cestuls  que  tmstent  may  set 
aside  the  sale,  though  it  was  at  public  auc- 
tion, bona  fide,  and  for  a  fair  price.  The 
reason  of  the  rule  Is  that  the  trustee,  as  the 
representative  of  the  trust  estate,  Is  Interest- 
ed In  selling  for  the  highest  possible  price, 
while  he  is  at  the  same  time,  as  the  pnr- 
<^Ber,  Interested  in  buying  for  the  lowest 
possible  price,  and  that  it  Is  a^inst  public 
policy  to  allow  him  to  assume  positions  so 
Incondstent  and  so  full  of  temptatltm;  there 
being  a  direct  conflict  between  Interest  and 
doty.  So  careful  are  the  courts  to  place 
the  trustee  beywd  the  reach  of  all  tempta- 
tion, that  the  sale  will  be  set  aside  without 
a  consideration  of  the  question  whether  or 
not  there  has  been  actual  fraud,  or  whether 
the  property  did,  as  matter  of  fact  bring  an 
inadequate  price  or  sell  for  Its  full  value. 
"The  cestui  que  trust  Is  not  bound  to  prove, 
nor  is  the  court  oound  to  Judge,  that  the 
trustee  has  made  a  bargain  advantageous  to 
himself.  The  fact  may  l>e  so,  and  yet  the 
party  not  have  it  In  his  power  to  dlsdnctly 
and  clearly  show  it  There  may  be  fraud, 
as  Lord  Hardwicdce  observed,  and  the  party 
not  able  to  prove  It.  It  Is  to  guard  against 
this  uncertainty  and  hazard  of  abuse,  and 
to  remove  the  trustee  from  temptation,  that 
the  rule  does  and  will  permit  the  cestui  que 
trust  to  come,  at  his  own  option  and  with- 
out showing  actual  Injury,  and  Insist  upon 
having  the  experiment  of  another  sale." 
Davoue  T.  Fanning,  2  fohns.  Ch.  251.  See, 
also,  Harrison  v.  McHenry,  9  Ga.  164.  If 
this  be  the  rule  where  the  trustee  purchases 
for  himself,  it  would  seem  to  apply  with 
equal  force  where  he  is  only  part  purchas- 
er or  Is  Interested  In  the  pupchase.  Had  the 
commissioner  in  the  present  case  been  the 
holder  of  all  of  the  stock  of  the  corporation 
purchasing  the  property,  he  would  practical- 
ly have  been  himself  the  purchaser;  and  the 
tjuX  ttiat  be  beld  an  amount  of  stodk  len 


than  all  could  make  no  difference  In  prin- 
ciple, but  only  In  degree.  The  same  reastm 
would  necessarily  control  and  demand  the 
application  of  the  same  rule.  The  tempta- 
tion might  be  lessened,  but  It  would  not  be 
removed;  and  it  is  not  against  its  existence 
In  any  specified  or  certain  degree,  but  agaiust 
its  existence  at  all,  that  courts  must  guard. 
As  was  said  by  Chancellor  Kent  In  Davoue 
V.  Fanning,  supra,  "The  distinction  of  Its 
being  a  weaker  temptation  Is  too  thhi  to 
form  a  safe  rule  of  Justice."  In  the  present 
case  there  Is  no  proof  that  the  property 
brought  less  than  Its  full  value,  and  no  al- 
legation whatever  of  any  fraud  or  Irregular- 
ity in  making  the  sale;  but  as  is  said  in 
High,  Rec.  (3d  Ed.)  S  194,  the  rule  "is  en- 
tirely Independent  of  the  question  whether 
any  fraud  In  fact  has  Intervened."  In  the 
same  section  It  Is  also  stated  that  the  rule 
applies  "notwithstanding  the  sale  is  a  judi- 
cial sale."  In  Railroad  Ck>.  v.  Bowler's  Heirs, 
9  Bush,  468,  where  a  judicial  sale  was  set 
aside,  the  court  said  that  "an  agent  or  trus- 
tee cannot  rightfully  place  himself  In  a  posi- 
tion excltii^  In  his  own  bosom  a  confiict  be- 
tween self-interest  and  the  duty  he  owes  to 
those  for  whom  he  acts."  And  in  the  case 
of  York  Buildings  Oo.  v.  Mackenzie,  8  Brown, 
Pari.  Oas.  42,  decided  In  1795  by  the  English 
house  of  lords,  and  denominated  by  Obancel- 
lor  Kent  as  "high  and  authoritative,"  the 
sale  was  a  judicial  one,  and  was  at  public 
auction.  The  court  had  fixed  an  upset  price, 
and  confirmation  by  the  court  was  necessary 
to  complete  the  sale.  The  property  was  bid 
In  by  the  "common  agent"  of  the  court,  on 
whose  Information  the  upset  price  had  been 
based;  and  It  was  held  that  he  was  In  the 
nature  of  a  trustee,  and  Incapacitated  to  be- 
come the  purchaser,  although  the  sale  was  a 
Judicial  and  public  one,  and  the  minimum 
price  fixed  by  the  court.  Thus,  the  fact  that 
the  sale  was  a  Judicial  one,  not  to  be  com- 
plete until  after  confirmation  by  the  court, 
is  no  reason  why  It  should  not  be  set  aside. 
There  was  still  an  opportunity  for  fraud  on 
the  part  of  the  commissioner  which  might 
not  have  been  discoverable  the  court.  In 
such  case  disqualification  Is  worked  by  the 
bare  chance  or  opportunity  for  fraud.  We 
have  no  reason  to  believe  that  Mr.  Verdery 
did  not  as  matter  of  fact,  act  solely  for 
the  best  Interests  of  the  owners  of  the  prop- 
erty, and  without  being  In  the  slightest  de- 
gree Influenced  by  his  personal  Interest  in 
the  purchase,  but  this  cannot  affect  the  ques- 
tion at  all.  In  the  case  of  Dimes  v.  Grand 
Junction  Canal,  3  H.  L.  Cas.  769,  a  decree 
was  held  voidable  because  the  lord  chancel- 
lor of  England,  who  was  disqualified  from 
interest  because  a  shareholder  In  an  Inter- 
ested corporation,  presided.  This  case  was 
cited  with  approval  in  Livingston  v.  Cochran, 
S3  Ark.  294,  where  a  sale  was  set  aside  be- 
cause the  purchaser  was  the  probate  judge 
who  iiad  ordered  the  sale,  although  the  court 
■aid  that  he  might  have  been  perfectly  Inno- 
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cent  of  any  willful  or  Intentional  wrong  In 
the  matter. 

It  was  urged  by  connsel  tor  the  defendants 
In  error  that  the  confirmation  of  the  sale  was 
pn^r  because  the  defendant  had,  knowing 
that  Verdery  was  a  Bhareholder  and  director 
of  the  bank,  and  that  the  bank  held  a  large 
part  of  the  bonds,  and  that  the  bank  might 
be  compelled.  In  order  to  protect  Itself,  to 
become  the  purchaser,  consented  to  the  de- 
cree appoliftlng  Verdery  as  commissioner. 
We  think  that  a  consent  to  the  appointment 
of  Verdery  as  commissioner  to  sell  Is  In  no 
sense  a  consent  that  he  ml^t  become  the 
purchaser  at  his  own  sale,  or  that  the  prop- 
erty might  be  bid  in  by  a  corporation  In 
which  he  was  pecuniarily  Interested.  A 
knowledge  that  the  bank  held  bonds  was  not 
knowledge  that  it  would  In  any  erent  be- 
come the  purtdtaser  at  the -sale.  It  was  to 
be  presumed  that  the  property  would,  at  pub- 
lic and  open  sale,  bring  its  fair  market 
Talue;  and  no  one  was  chargeable  with 
knowledge  that  the  bank  would  be  com- 
pelled, for  Its  own  protection,  to  buy  In  the 
property  for  more  than  It  was  worth. 

For  these  reasons,  we  think  that  the  ob- 
jections to  the  sale  should  hare  been  sus- 
tained, and  the  sale  set  aside.  We  cannot 
see  any  merit  in  the  remaining  grounds  of 
objection  to  the  sale,  to  wit,  those  relating 
to  the  disqualification  of  the  commissioner's 
counsel  and  to  the  date  of  the  sale;  but,  as 
•We  decide  that  the  sale  should  be  set  aside 
upon  other  grounds,  it  Is  unnecessary  to  rule 
upon  these.  Judgment  reversed.  All  the 
Jnsticea  coDcurriug,  except  FISH,  absent 
on  accoimt  fxt  sickness. 


OLYATT  T.  BABBOUR  et  al. 
(Supreme  Court  of  Georgia.  Jane  8.  1900.) 

LANDLORD  AND  TENANT— LEASE— RENT— FAT- 
HENT— CONDITION  PRECEDENT 
—INJUNCTION. 

1.  Wham  a  landowner  leased  to  another  the 
timber  on  three  named  lots  of  land  "for  ter- 
pentine parposoA."  for  three  years  from  the 
time  boxing  beEftu,  and  the  lease  expressly 
stipulated  that  the  money  should  be  paid  be- 
fore boxing  began,  the  payment  of  the  amount 
due  for  all  of  the  lots  was  a  condition  preced- 
ent to  the  lease  becoming  operative,  where, 
in  such  case,  the  landowner  claimed  that  the 
money  for  bat  two  of  the  lota  was  tendered 
him,  and  he  thereupon  leased  the  lots  to  a 
third  part^,  and  the  first  lessee  filed  an  equi- 
table petition  for  injunction  againat  the  second 
lessee,  and  claimed  therein  title  to  the  timber, 
and  on  the  hearing  before  the  judge  the  evi- 
dence was  coDliiotmg  as  to  whether  the  peti- 
tioner had  tendered  the  money  for  all  three 
lots,  or  for  only  two,  the  judge,  hsTlng  found 
in  faTOT  of  the  latter  contention,  did  not  abuse 
his  discretion  In  refusing  the  injunction. 

2.  Not  baring  complied  with  the  condition 
precedent  by  tendering  the  whole  amount  due, 
the  petitioner  had  no  such  "perfect  title"  as 
would  authorize  an  injunction  In  his  favor  un- 
der section  4927  of  the  CItH  Code,  as  amended 
by  tbe  act  of  1889.  without  proof  of  irrepara- 
ble damage,  or  of  the  insi^TniCi}'  of  those 
whom  he  sought  to  enjoin. 

(Syltabns  by  the  Coarb) 


Error  from  anperior  court,  Irwin  county; 
0.  C.  Smith.  Judge. 

Suit  by  D.  T.  Glyatt  against  one  Fletcher 
and  Barbour  Bros.  &  Co.  to  restrain  defend- 
ants Barbour  Bros.  &  Co.  from  operating  un- 
der a  lease  of  turpentine  lands.  From  a  judg- 
ment dffliylng  the  injunction,  plaintiff  tnings 
enoTi  Afllnned. 

Fnlwood  &  Momy.  for  idalntlff  In 
J.  H,  Uartln,  for  defendants  In  error. 

SIMMONS.  O.  J.  On  October  28.  1895, 
Fletcher  leased  the  timber  on  three  certain 
lots  of  land  to  Clyatt  for  turpentine  purposes, 
for  the  term  of  three  years  from  the  date  of 
cutting  the  boxes.  The  lease  fixed  the  price 
of  the  timber  at  $1.50  per  acre,  and  expressly 
stipulated  that  the  "timber  was  to  be  paid  for 
before  boxing."  The  recMd  discloses  that 
when  Clyatt  got  ready  to  box  the  timber,  and 
had  In  tact  commenced  boxing,  Fletcher  ap- 
peared, and  stopped  him  because  he  had  not 
paid  for  the  timber.  Snbseqnently  Fletcher 
leased  the  same  timber  to  Barbour  Bros.  & 
Co.,  who  commenced  boxing  the  timber.  Cly- 
att filed  an  equitaUe  petitlm  against  Fletcher 
and  Barbour  Bros.  &  Co.,  setting  up  his 
lease,  and  praying  that  the  defendants  be  re- 
strained from  boxing  or  cutting  the  timber. 
The  evidence  for  the  plaintiff  tended  to  show 
that  at  the  time  of  the  original  lease  the  title 
to  one  of  the  lots  was  In  dispute,  and  that 
Fletcher  and  Clyatt  had  agreed  that  the  price 
of  the  timber  on  this  lot  should  be  deposited 
In  a  certain  bank,  to  await  the  termination  of 
the  litigation  In  regard  to  the  lot  The  plain- 
tiff's evidence  also  teaded  to  show  that  sub- 
sequently to  the  lease  this  agreement  was 
ratified  and  renewed;  Fletcher  agreeing  that 
the  money  might  be  d^sited  in  another 
bank,  and  agre^ng  to  receive  the  certificate 
of  deiMslt  In  lieu  oi  cash.  His  evidence  fur- 
ther tended  to  show  that  upon  the  occasioD 
when  plaintiff  commenced  boxing,  he  tender- 
ed Fletcher  the  price  of  the  timber  upon  two 
of  the  lots  and  this  certificate  of  deposit  of 
the  price  of  the  timber  upon  the  lot  to  which 
the  title  was  In  litigation.  Fletcher  denied 
having  made  such  an  agreement,  and  insisted 
that  he  had  demanded  the  cash  to  be  paid 
into  his  hands  iKfore  the  boxing  should  com- 
mence. He  positlTely  denied  making  any 
agreement  in  regard  to  any  certificate  of  de- 
posit, and  testified  that  the  price  of  the  tim- 
ber upon  the  three  lots  had  never  been  tender- 
ed him.  This  is  the  substance  of  the  evi- 
dence. The  Judge,  yfter  hearing  it,  reused 
the  injunction,  and  Clyatt  excepted. 

As  has  been  shown,  the  evidence  as  to  the 
tender  of  the  price  of  the  timber  was  conflict- 
ing. The  lease  was  of  the  timber  on  three 
lots,  without  any  special  mention  of  the  lot 
which  was  in  litigation.  There  was  an  ex- 
press stipulation  that  the  timber  should  be 
paid  for  before  the  boxing  began.  This  was 
made  a  condition  precedent  by  the  agreement 
ot  Hie  parties.  The  estate,  therefor^  did  not 
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Test  In  Oljratt  ontfl  the  whole  price  waa  paid 
or  tendered.  OIt.  Gods,  |  S187.  It  Fleteher>i 
contention  be  true,— that  he  bad  nem  agreed 
to  recelTe  a  certlflcate  of  deposit  In  Ueu  of 
the  money,— a  tender  of  fnich  certlflcate  wonld 
not  be  a  compliance  with  the  condition.  The 
money  Itself  should  have  been  tendered  or 
paid.  Clyatt,  not  baring  paid  fw  the  timber 
or  made  a  propa  tender  of  payment,  bad  no 
snch  title  as  would  anthorfse  a  court  of  cani- 
ty to  grant  an  Injunction  wtthont  proof  of  In- 
solvency or  Irreparable  daniage.  Xhere  li  no 
allegadott  In  the  petltltm  that  the  damages  are 
Irreparable.  On  the  contrary,  they  are  esti- 
mated In  dollars  and  cents,  at  an  amount 
which  the  petitioner  alleges  be  Is  ready  to 
proTo.  ^e  testimony  sbows  that  both  Fletch- 
er and  Barbour  Bros.  &  Go.  are  abimdantly 
solvent.  Of  course,  we  do  not  Intend  to  ex- 
press any  opinion  as  to  the  truth  of  the  con- 
tention of  either  party  as  to  making  tender. 
That  will  be  a  matter  f6r  the  determination  ct 
the  Jury  on  the  flnal  trial.  We  simply  hold 
that  where  the  evidence  Is  conflicting,  and 
the  judge  accepts  as  true  that  ot  onfe  par^, 
we  win  not  control  bis  discretion  In  so  doing. 
In  the  present  case,  taking  as  true  that  por^ 
Uon  of  the  evidence  which  the  Judge  accepted 
as  true,  the  refusal  of  the  injunction  waa  not 
Improper.  Judgment  affirmed.  All  the  Jus- 
tices c(mcarrlng,  ezc^  FISH,  J.,  absoit  on 
account  of  sickness. 


WALTON  GUANO  00.  v.  McCALL  et  aL 

(Sapreme  Ooart  of  Georgia.  Jane  7,  1900.) 

PRINCIPAL  AND  AGENT— BILLS  AND  NOTBS— 
COLLECTION— FATUBNT  TO  AQBNT— P0SSB8- 
SION  OP  NOTfl>-AUTH0RITT— TRIAL-VERDICT 

—EVIDENCE. 

1.  Af^Dcy  to  sell  does  not  necessarllj  carry 
with  it  authority  to  collect. 

2.  If  the  debtor  by  promissory  note  makes 
a  payment  thereon  to  one  claiming  to  be  an 
agent  for  collection,  it  is  Incumbent  on  the 
former  to  Bee  that  the  latter  Is  in  possession 
of  the  security;  for,  if  he  Is  not  the  debtor 
will  be  liable  to  pay  again,  unless  the  person 
making  the  collection  had  authority  to  collect 
the  sums  due  hU  principal,  or  the  money  ac- 
tuallr  reached  tint  owner. 

8.  Such  authority  Is  not  shown  by  proving 
occasional  instances  of  receiving  partial  pay- 
ments upon  a  promissory  note,  In  each  of 
which  the  person  so  doing  produced  the  paper 
and  entered  the  credit. 

4.  The  defense  of  payment  set  up  In  the  pres- 
ent case  was  not  sustained  by  evidence,  and 
consequently  the  court  erred  in  not  setting 
aside  the  verdict  returned  in  favor  of  the  de- 
fendant 

(Syllabus  by  the  Oourt) 

Krror  from  superior  court,  Wllcoz  county; 
C.  C.  Smith,  Judge. 

Action  by  the  Walton  Guano  Company 
against  J.  M.  McCall  and  others.  From  a 
Judgment  In  favor  of  defendants,  plaintiff 
brings  error.  Reversed. 

Hal  Lawson  and  Eldrldge  Cutis,  for  plain- 
tiflF  hi  error.  J.  L.  Bankston  and  Bankston 
&  Cannon,  for  defendants  In  errw. 


LEWIS,  J.  This  was  a  suit  brought  In 
the  connty  conrt  of  Wilcox  connty  against 
the  defendants  upon  a  promissory  note  given 
for  |2S0  for  a  certain  quantity  of  guano 
bought  by  defendants  tnnu  plaintiff.  The 
suit  was  for  a  balance  of  $47.30  due  on  the 
note,  besides  Interest  and  attorney's  fees. 
Upon  the  note  were  divers  credits,  which 
seem  to  have  reduced  the  principal  amount 
to  the  amount  sued  for.  To  the  suit  an  an- 
swer was  filed,  denying  that  there  was  any- 
thing due  on  the  note,  and  claiming  Qiat  de- 
fendants had  fully  paid  to  one  Nasworthy, 
agent  of  plaintiff,  besides  the  credits  ap- 
pearing on  the  note,  the  following  Items: 
January  D,  1886,  tie  timber,  $4^57;  Mandi, 
1806,  100  bushels  cotion  seed,  $12.60;  No- 
vembu-,  1884.  17  croBs*tieB,  $2.06.  ^le  case 
was  appealed  to  the  supnlor  court  of  Wil- 
cox county,  and,  after  the  evidence  was  In* 
traduced,  the  Jury  returned  a  verdict  t<a  de- 
fendants. Plaintiff  moved  for  a  new  trial 
iq>on  the  general  grounds  tiiat  the  vecdlct 
was  contrary  to  law  and  the  evidence,  and 
excepts  to  the  Judgment  of  the  conrt  below 
overruling  this  motion.  Plaintiff  Introduced 
In  evidence  the  note  sued  upon,  and  dosed  Its 
case.  The  testimony  In  behalf  of  defendants 
was  substantlnlly  as  follows:  Naswortiiy 
sold  guano  In  1884,  and  defendants  bought 
guano  from  him,  glvlxw  the  note  sued  on.  It 
seems  that  Nasworthy  was  an  agent  at  plain- 
tiff for  the  sale  of  guano.  At  various  times 
defendants  made  payments  to  Nasworthy  In 
property  as  shown  by  the  credits  on  the  note. 
These  paymento  were  credited  on  the  note, 
and  he  always  had  the  note  when  the  pay- 
meata  were  made.  Defendants  had  never 
heard  that  plaintiff  was  engaged  In  buying 
and  selling  ties,  and  they  did  not  know 
whether  It  was  engaged  in  that  business  or 
not.  In  addition  to  the  credits  that  appear- 
ed on  the  note.  In  the  fall  of  or  first  of 
18&5  one  of  the  defendants  paid  Nasworthy 
In  cross-ties  to  the  amoimt  of  $42.67.  which 
he  agreed  to  credit  on  the  note,  but  he  never 
did  so.  Nasworthy  was  at  that  time  engaged 
In  cutting  and  shipping  cross-ties,  and  was 
buying  cross-ties  from  others.  He  had  these 
cross-ties  cut.  Defendants  did  not  know  that 
he  expected  to  ship  them  to  plaintiff.  An- 
other defendant  testified  that  he  paid  Nas- 
worthy 100  bushels  of  cotton  seed  at  12% 
cents  per  bushel,  who  stated  that  he  wonld 
credit  the  value  of  this  cotton  seed,  to  wit, 
$12.S0,  on  the  note.  It  was  not  known  that 
the  cotton  seed  was  to  be  shipped  to  plain- 
tiff. They  were  simply  sold  to  Nasworthy, 
with  an  agreement  on  bis  part  that  they 
were  to  be  credited  upon  the  note.  Another 
defendant  testified  that  he  paid  Nasworthy 
17  cross-ties  at  18  cents  each;  that  Nas- 
worthy was  at  that  time  engaged  In  the 
cross-tie  business.  There  was  no  agreement 
that  these  ties  were  to  be  shipped  to  plain- 
tiff. They  were  simply  bought  by  Naswor- 
thy with  an  agreement  that  he  would  credit 
them  on  the  note.  The  note  was  turned  over 
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to  plaintiff's  attorney  for  suit  by  Kasworthy. 

1,  2,  3,  4.  We  do  not  think  the  evidence  ta 
thiB  case  was  suffldent  to  sustain  a  verdict 
for  the  defendants.  An  agents  to  sell  does 
not  necessarily  carry  with  It  authority  to 
collect.  The  evidence  deer^  established 
that  the  party  with  whom  the  defendant  dealt 
was  an  agent  of  the  plaintiff  for  the  sale  of 
Its  guano,  but  there  Is  nothing  In  the  testi- 
mony to  show  tbB.t  he  was  its  general  agent 
to  collect  these  debts.  There  was,  however, 
pFOot  that  he  bad  this  note  In  his  possession, 
and  that  he  made  the  «itry  ot  ci-edlts  wbldi 
appear  thereoo.  There  Is  no  dispute  about 
these  credits,  but  the  fact  that  this  agent  had 
occasionally  received  partial  payments  upon 
a  promissory  note  Is  not  proof  of  his  authwl- 
ty  to  receive  the  credits  daimed  In  the  de- 
fendantt*  answer  to  bare  becai  paid  in  ad- 
dition to  what  appears  on  the  note.  It  seems 
those  payments  were  made  by  sales  of  pn^ 
erty  to  NaswMtby  for  his  Individual  use  and 
purpose.  There  was  no  evidence  that  Nas- 
worthy  Oien  had  the  note  at  all,  w  tbat  the 
property  ever  reached  the  hands  of  the  plain- 
tiff, or  vraa  ever  bought  for  the  plaintiff. 
As  a  graienU  rule,  a  special  agent  or  attorney 
to  collect  a  debt  Is  not  authorized  to  receive 
anything  as  a  payment  th«eon  accept  ats 
tnal  cash,  and  a  payment  to  him  Ixy  settling 
his  individual  debt  ox  turning  over  property 
to  be  used  by  him  would  not  be  a  paym«it 
to  his  prindpat  Kaiser  v.  Hancock,  106  Ga. 
217,  S2  S.  B.  123;  Hodgson  v.  Raphael.  lOS 
Ga-  480,  30  S.  S.  416;  Sonnebom  v.  Moore, 
105  Oa.  407,  80  S.  B.  947;  Bank  v.  Tuck,  96 
Ga.  456,  23  S.  B.  487;  MlteheU  v.  Prlntnp, 
68  Ga.  677;  Bostlck  v.  Hardy,  90  Ga.  886. 
Whoi  these  defendants,  therefore,  dalm  to 
have  made  payments  on  the  note  by  selling 
to  this  agent  for  his  individual  use  cross-ties 
and  cotbm  seed,  diligence  would  require  of 
them  to  find  ont  whether  or  not.  to  say  the 
least  of  It;  he  had  the  note  for  collection  at 
the  tfane;  and  even  this  would  not  have 
bound  tbe  principal  without  some  special  au- 
thority given  the  agent  to  receive  payments 
In  this  way.  The  evident  purpose  ot  de- 
fendants was  to  cancel  tbe  note  by  selling  to 
the  agent  property  for  his  own  use,  and  not 
that  of  his  prlndpal,  and,  of  course,  without 
ratification  of  the  inlnclpal,  such  method  of 
payment  would  not  constitute  a  valid  credit 
upon  the  note.  There  was  not  only  no  evi- 
daice  of  the  ratification  by  plaintiff  of  these 
payments  insisted  1^>on  by  defendants,  but 
not  eren  any  proof  that  plaintiff  had  any 
knowledge  that  any  sudi  payments  were  ever 
made,  or  ever  derived  any  benefit  tberefronL 
See  the  case  of  De  Vaughn  v.  Mcljeroy  (Ga.) 
10  S.  B.  211,  where  it  is  said,  '^o  bind  a 
person  by  a  ratification  of  an  Illegal  or  void 
act.  It  must  be  shown  that  sudi  person  had 
full  knowledge,  at  the  time  of  the  alleged 
ratification,  of  the  facts  which  make  such 
act  illegal  or  void."  We  therefore  conclude 
that  the  defense  of  payment  set  In  the 
present  case  was  not  sustained  by  evidence, 


and  the  court  erred  In  not  settli^  aside  the 
verdict  returned  In  favor  ot  dtfendants. 
Jiulgment  reversed.  All  the  justices  concoi^ 
ring,  except  FISH,  J.,  absent  on  account  ot 
sickness. 


WABD  V.  RBASOB. 

(Sapreme  Court  ot  Appeals  ot  Vlr^ida.  Jane 
28,  1900.) 

ICAUCIOUS  PROSECtmON— ACQUirTAIi-^OLUB 
PROSEQUI— DISHISSALi-COHPLAINT. 
A  complaint  in  an  action  for  malidona 
prosecution  which  alleges,  as  the  termination  ot 
snch  prosecution,  that  it  was  dismissed  by  a 
justice  of  the  peace  without  hearing  any  evi- 
dence, is  bad  on  demnrrer;  tor  such  dismissal 
was  equivaleot  to  the  entry  of  a  nolle  prose- 
qai,  which  Is  not  such  an  aciiulttal  of  the  ot- 
tenne  cbaraed  as  will  enable  the  defendant  to 
maintain  tbis  action. 

Krror  to  circuit  court,  Lee  county. 

Action  by  one  Ward  against  one  Reasor 
for  malicious  prosecution.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  brings  error.  Affirmed. 

Duncan  &  Hyatt  and  BulUtt  &  Kelly,  for 
plaintiff  in  error.  B.  T.  Irvine  and  Penning- 
ton Bros.,  tor  defendant  in  error. 

OABDWBLL,  J.  This  la  a  writ  of  error 
awarded  the  plaintiff  in  error  to  a  Judg- 
ment ot  tbe  circuit  court  of  county  ren- 
dered against  him  on  behalf  of  the  defend- 
ant In  error  In  an  action  for  malicious  pros- 
ecution. 

The  sole  question  for  decision  Is  whether 
or  not  the  court  b^ow  erred  In  sustaining 
the  defendant  in  error's  demurrer  to  the 
declaration  filed  by  the  plaintiff  in  error. 

There  are  two  counts  in  the  declaration, 
and  It  appears  that  the  defendant  In  error 
on  the  '  day  of  ,  188S,  caused  to 
be  Issued  by  one  J.  D.  OUlnger,  one  of  the 
Justices  of  the  peace  In  and  for  the  county 
of  Lee,  a  warrant  charging  the  plaintiff  in 
error  with  having  feloniously  stolen  three 
certain  hogs,  the  property  of  the  defendant 
In  error;  that  the  plaintiff  In  error  was  ar- 
rested and  brought  before  the  said  Jnatlce, 
who  required  him  to  give  bond,  with  se- 
curity, In  the  penalty  of  $300,  for  his  ap- 
pearance for  trial  before  said  Justice,  or 
such  other  Justice  ot  said  county  as  might 

be  then  there  on  the    day  of   , 

1808;  that  the  plaintiff  In  error  on  the  day 
named  appeared  before  one  James  Smith, 
anothw  of  the  Justices  of  the  peace  for  tbe 
county  of  Lee,  who,  without  hearing  any 
evidence  whatever  as  tp  the  guilt  ot  Inno- 
cence of  the  plaintiff  In  error  of  the  offense 
barged  In  the  warrant,  dlseharged  him, 
and  dismissed  the  warrant.  ■ 

The  ground  upon  which  the  demnrrer  was 
sustained  is  that  the  declaration  does  not 
sntBclenUy  allege  the  tennlbation  of  thfi 
prosecution;  that  la,  that  It  ended  In  the 
final  acquittal  and  discbarge  of  the  accosed. 
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The  allegation  of  the  first  coont  of  the  dec- 
laration OD  this  subject  Is: 

"Without  the  introduction  of  any  testi- 
mony, the  said  defendant  had  the  said  Jus- 
tice to  dismiss  said  warrant,  and  the  said 
defendant  has  not  further  prosecuted  his 
said  complaint,  but  has  deserted  and  aban- 
doned the  same,  and  the  said  complaint  and 
prosecution  is  now  wholly  ended." 

The  allegation  of  the  second  count  is: 
^'%'he  said  defendant,  without  the  Introduc- 
tion of  any  testimony  against  the  plaintiff, 
-and  without  giving  to  the  said  plaintiff  the 
-opportunity  of  defending  himself  against 
-said  false  and  malicious  charge  and  show- 
ing his  Innocence  therein,  caused  said  plain- 
tiff to  be  discharged,  and  not  prosecuted  for 
-said  offense." 

Counsel  for  the  plaintiff  In  error  say  that 
the  action  taken  before  the  Justice— the  dls- 
xnlssal  of  the  warrant— was  equivalent  to  a 
nolle  prosequi,  and  contend  that  It  Is  a  final 
-determination  of  that  prosecution,  whereby 
this  action  may  be  maintained. 

There  are  a  number  of  decisions  by  courts 
of  other  states  holding  that  a  nolle  prosequi 
is  sufficient  to  maintain  an  action  of  ma- 
licious prosecution,  but  the  text  writers,  as 
far  as  we  hare  been  able  to  investigate, 
hold  the  contrary  view.  Mr.  Greenleaf  (2 
<3reenl.  Bv.  {  452)  says:  "It  must  appear 
that  the  prosecution  is  at  an  end.  If  it  was 
a  criminal  prosecution.  It  must  appear  that 
the  plaintiff  was  acquitted  of  the  charge. 
It  Is  not  enough  that  the  indictment  was 
ended  by  the  entry  of  a  nolle  prosequi." 

Burks,  J.,  in  Scott  v.  Shelor,  28  Grat.  891, 
-quotes  with  approval  1  Hilllard  on  Torts: 
"Although  an  action  cannot  be  maintained 
nnless  the  plaintiff  has  been  fully  acquitted, 
and  a  nolle  prosequi  Is  not  sufficient,  the 
Iflalntiff  Is  not  bound  to  prove  that  he  was 
acquitted  by  the  jury  promptly,  without 
hesitation,  delay,  or  deliberation." 

The  doctrine  that  the  plaintiff  must  allege 
and  prove  that  be  was  fully  acquitted,  and 
that  a  nolle  prosequi  is  not  sufficient,  is  sus- 
tained by  our  own  eminent  text  writers.  4 
Minor,  Inst.  478;  Bart.  Law  Frac.  183. 

In  Scott  V.  Shelor,  supra,  where  there 
-was  a  verdict  and  Judgment  for  the  plaintiff 
for  a  malicious  prosecution,  and  the  Judg- 
ment was  affirmed  by  this  court,  the  opinion 
says:  "To  have  warranted  the  verdict  of 
the  Jury,  it  must  have  been  proved  on  the 
part  of  the  plaintiff— First  that  the  prosecu- 
tion alleged  In  the  declaration  had  been  set 
^n  foot  and  conducted  to  its  termination,  and 
that  It  ended  in  the  final  acquittal  of  the 
plaintiff,"  etc.  Womack  v.  Circle,  32  Grat. 
335.  In  the  last-named  case  a  peace  war- 
rant had  been  sworn  out  by  the  defendant 
against  the  plaintiff,  and,  upon  hearing  the 
evidence  adduced  for  and  against  the  accus- 
■ed,  the  Justice  required  her  to  enter  Into 
liond  with  security  to  keep  the  peace  for  one 
year;  and  she  appealed  to  the  county  court, 
-where  the  attorney  for  the  commonwealth 


abandoned  and  dismissed  the  prosecution. 
Circle  then  instituted  her  suit  against  Wo- 
mack for  malicious  jwosecutlon,  and  obtain- 
ed a  verdict  and  judgment.  Upon  a  writ  of 
error  to  this  court  the  judgment  was  set 
aside  for  misdirection  of  the  Jury  by  Instruc- 
tions, and  a  new  trial  awarded.  It  was  said 
by  Anderson,  J.,  in  the  opinion:  "The  attor- 
ney for  the  commonwealth  was  not  the  ar- 
biter of  the  guilt  or  Innocence  of  the  ac- 
cused, and  his  opinion,  however  honestly 
formed,  was  not  evidence  of  her  guilt  or  In- 
nocence. A  Judgment  so  obtained,  not  upon 
evidence,  but  upon  an  abandonment  of  the 
prosecution  by  the  commonwealth's  attor- 
ney, could  not  establish  the  Innocence  of  the 
plaintiff  In  this  suit,  and  lay  the  founda- 
tion for  this  action.  Much  less  would  It 
show  want  of  probable  cause  for  the  prose- 
cution; and,  it  most  probably  havli^  in- 
fluenced the  verdict  of  the  Jury,  the  Judg- 
ment should  be  reversed  on  that  ground." 

The  opinion  cites  Bacon  v.  Towne,  4  Cush. 
217.  where  it  was  held  that  a  discharge  from 
an  Indictment  by  a  nolle  prosequi  is  not  suf- 
ficient to  maintain  an  action  of  malicious 
prosecution,  and  that  the  mere  abandonment 
of  the  prosecution,  and  the  acquittal  of  the 
accused,  are  no  evidence  of  a  want  of  prob- 
able cause.  The  opinion  In  that  case,  by 
Shaw,  C.  J.,  says: 

"It  must  appear,  before  this  action  will 
lie,  that  the  defendant  in  the  Indictment  has 
been  fully  acquitted." 

Notwithstanding  the  warrant  In  the  case 
at  bar  charges  that  the  larceny  committed 
was  felonious,  the  justice  before  whom  the 
accused  (defendant  In  error)  was  brought  for 
trial  was  clothed  with  power  to  convict  or 
acquit  him  upon  hearing  the  evidence.  The 
offense  charged  In  the  warrant  is  a  misde- 
meanor, under  our  statute;  the  word  "feloni- 
ously" being  used  to  characterize  the  intent 
with  which  the  taking  and  carrying  away 
were  done,— a  felonious  Intent  being  an  es- 
sential Ingredient  in  the  crime  of  larceny, 
whether  grand  or  petit,  distinguishing  it 
from  a  mere  trespass,  Wolverton  t.  Com.,  75 
Va.  911. 

In  this  case,  therefore,  the  Justice,  with 
full  power,  upon  hearing  the  evidence,  to 
convict  or  acquit  the  defendant  in  error  of 
the  charge  made  In  the  warrant,  without 
hearing  any  evidence,  dismissed  the  warrant 
and  discharged  him.  This  action  amounted 
to  no  more  than  the  assent  of  the  Justice  to 
a  cessation  of  the  proceedings,  without  any 
examination  whatever  of  the  cause  upon  Its 
merits.  It  was  the  equivalent  of  a  nolle 
prosequi,— nothing  more,— and  could  not  es- 
tablish the  Innocence  of  the  defendant  In  er- 
ror, nor  show  want  of  probable  cause  for  the 
prosecution. 

The  case  of  Jones  v.  Finch,  84  Ya.  207,  4 
S.  E.  342,  very  much  relied  on  by  counsel 
for  defendant  in  error,  was  a  similar  action 
to  this;  and  It  was  there  held  that  a  dis- 
cbarge of  the  accused,  bzoogtat  befi»e  a 


Digitized  by 


Goog' 


472 


36  SOUTHKASTEBN  REPORTBB. 


(Va, 


commissioner  of  the  lifted  Stoteg  court  up- 
on the  charge  of  robbing  the  United  States 
mall  (the  commissioner  being  clothed  with 
the  power  to  send  the  accused  on  for  trial 
or  dfacbarge  him),  was  a  sufficient  termina- 
tion of  the  prosecution  to  maintain  an  action 
of  malicious  prosecution;  but  the  court,  In 
reaching  that  conclusl<m,  emphasizes  the  fact 
tbat  the  declaration  alleged  that  the  com- 
missioner discharged  the  accused  and  dis- 
missed the  warrant  upon  hearing  the  evi- 
dence.  That  is  not  this  case. 

While  the  declaration  here  does  allege  that 
the  prosecution  upon  which  this  action  Is 
founded  "Is  now  wholly  ended,"  It  la  but 
an  allegation  of  a  conclusion  of  law,  not 
warranted  by  the  facts  recited  and  npon 
which  It  is  made.  They  do  not  convey  the 
Idea  of  trial  and  acquittal,  but  Import  only 
a  cessation  of  the  proceedings,  without  any 
examination  whatever  of  the  case  upon  Its 
merits,  and  it  was,  therefore,  no  bar  to  the 
institution  of  another  prosecution  for  the 
same  offense.  McCann  r.  Com.,  14  Grat.  S70. 

We  are  of  opinion  that  there  ia  no  error  In 
the  judgment  complained  and  It  ia  affirm- 
ed. 

RI£LY.  absent 


SAXDff  ADlfR  et  bL  T.  DtJRHAH. 
(Supreme  Court  of  Appeals  of  Virginia.  Tnae 
28,  1900.) 

PARTNBRSHIP^UDGHENTS— PATHENT  BT 
ONE  PARTNER— 8UBROOATION-FUR- 
CHASERr-^TATUTBa 

1.  Where  one  partner  has  paid  judgmeats 
against  the  pBrtnersbip,  he  is  not  entitled  to 
subrof>atioQ  to  the  security  of  the  judgment,  In 
the  abseoce  of  an  agreement  of  the  partners 
creating  the  relation  of  principal  and  surety 
between  them,  since  the  partners  are  equally 
liable  for  pai'tnei'ship  debts. 

2.  Wliere  judgments  against  a  partnership 
are  paid  by  one  partner  without  an  agreement 
making  him  a  surety  for  his  co-partners,  such 
judgment  cannot  be  enforced  by  him  against 
the  property  of  a  co-partner  in  uie  hands  of  a 
purchaser. 

3.  Code,  i  2855,  making  partnership  debts 
Joint  and  several,  does  not  change  the  rule  that 
one  partner  who  pays  a  partnership  debt  out 
of  bis  private  means  is  oot  entitled  to  be  sub- 
rogated to  the  creditor's  right  without  an 
agreement  makli^  him  a  surety  for  his  co-part- 
ner. 

Appeal  from  circuit  court  OUes  county. 

Suit  by  John  H.  Durham  against  D.  L. 
Whittaker,  D.  A.  Early,  and  A.  J.  Sands'  ad- 
ministrator. Decree  for  plaintiff,  and  defend- 
ants appeaL  Reversed. 

Wyaor  &  Gardner,  for  appellants.  W.  J. 
HenKm  and  S.  W.  Williams,  for  appellee. 

CAHDWELL,  J.  In  the  year  1888,  John  H. 
Durham,  D.  L.  Whittaker,  and  D.  A.  Early 
formed  a  partnership  for  conducting  a  mer- 
cantile business  In  Giles  county,  under  the 
style  and  firm  name  of  D.  L.  Whittaker  & 
Co.  Whittaker  furnished  the  capital  of  a 
stock  of  good!  amounting  to  98,000^  which 


be  was  to  get  back  out  of  the  concern,  and 
they  were  to  be  equal  partners,  dividing 
equally  the  profits  and  lasses.  The  flrm,  after 
doing  an  unsuccessful  business,  dissolved  in 
October,  1887,  by  sellli]«  out  their  stock  of 
goods  to  one  G.  L.  Bane.  Judgments  had 
been  obtained  against  the  flrm.  which  were 
unpaid,  and  many  outstanding  claims  not  In 
judgment  were  also  against  the  firm.  The 
accounts,  notes,  etc.,  were  tnmed  over  to  J. 
H.  Durham  for  collection.  He  collected  all 
he  could,  and  applied  the  collections  to  the 
flrm  debts,  and  the  residue  of  the  judgments 
against  the  flrm  he  paid  out  of  his  own 
means.  These  Judgments  were  duly  docketed 
on  the  lien  docket  ot  Giles  connty  court,  and 
were  not  marked  satisfied.  Durham  brought 
this  suit  In  October,  1885,  for  a  settlement  of 
the  partnership  accounts,  and  not  only  to 
have  contribution  from  liia  partners,  Whit- 
talcer  and  Early,  but  to  be  subrogated  to  the 
lien  of  the  Judgments  whl<di  he  had  paid  ont 
of  his  private  means  to  the  extent  hla  part- 
ners might  fall  in  arrears  to  him  on  settle- 
ment and  to  subject  the  lands  owned  by 
Early  at  the  time  of  the  rendition  and  docket- 
ing of  the  judgments  against  the  firm  to  the 
extent  tbat  Early  might  be  Indebted  to  falm 
on  the  settlement  Early  and  wife  having 
on  the  5th  of  March,  1800,  sold  and  conveyed 
to  Mrs.  Ann  J.  Sands  ttiree  small  tracts  of 
land  In  Giles  connty.  five-eighths  ot  which 
belonged  to  Elarly,  and  the  remaining  three- 
eighths  to  bis  wife,  complainant  claimed  the 
right  by  subrogation  to  subject  the  flve- 
elghths  Interest  In  those  lands,  formerly  own- 
ed by  Early,  to  the  payment  of  mie-half  of 
the  Judgments  against  the  firm  discharged 
by  complainant  out  of  bis  private  means, 
amounting  to  $4,574.87;  the  other  partner, 
Whittaker,  being  Insolvent 

The  circuit  court  decreed  that  Durham  was 
entitled  by  subrogation  to  the  rights  of  the 
judgment  creditors  whose  Judgments  he  had 
paid  off,  and  subjected  to  the  payment  of  one- 
half  of  tbem  to  Durham,  not  only  the  prop- 
erty owned  by  Early  at  the  time  of  his  death, 
but  the  five-eighfhs  Interest  In  the  land  which 
he  had  conveyed  to  Mrs.  Sands  In  March, 
1890.  From  this  decree  the  administrator  and 
heirs  of  Mrs.  Sands,  who  had  died,  obtained 
aa  appeal  to  this  court 

It  Is  well  settled  that  one  partner  who  has 
paid  out  of  bis  own  means  debts  of  a  partner- 
ship of  which  he  Is  a  memb«  may,  upon  a 
settlement  of  the  partnership  accounts,  have 
contribution  from  the  other  partners  of  their 
due  proportion  Of  the  debts  so  paid.  It  is 
also  well  settled  that,  where  one  In  the  situa- 
tion of  surety  pays  the  debt  of  him  who  is 
primarily  liable,  equity  will  put  him  In  the 
place  of  the  creditor  whose  debt  he  has  dia- 
ciiarged,  and  give  him  the  benefit  of  the  se- 
curities which  the  creditor  has  obtained  from 
the  principal  debtor,  and,  though  no  assign- 
ment is  actually  made,  equity  treats  It  as 
having  been  done.  Grabba  t.  Wysors,  82 
Grat  128; 
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Snbrogatkm  li  the  eQul^  whldi  a  po^ 
aoD  -who  iB  MCODdarJly  liable  for  a  debt,  and 
baa  paid  the  same,  It  put  In  the  place  of  the 
creditor,  bo  as  to  entitle  falm  to  make  use  of 
all  the  securities  and  ronedles  poseeued  by 
the  creditor.  In  order  to  enforce  the  right  of 
exoneration  a>  against  the  principal  debtor 
In  the  same  rank  with  himself.  To  entitle  a 
party  to  snbrogatlon,  his  eqnl^  must  be 
strong  and  his  case  clear.  It  Is  an  equity  call- 
ed Into  existence  for  the  purpose  of  oiabllng 
a  party  secondarily  llaUe,  but  who  has  paid 
the  debt,  to  reap  the  bmefit  oi  any  securlttes 
which  the  creditor  may  ho3A  against  the 
principal  debtor,  and  by  the  use  <tf  whl(di  the 
party  paying  may  then  be  made  vhole.  Blqk 
9iq.  896.  But  says  this  learned  author  (page 
306):  "The  principle  of  subrogatltm  is  a  gen- 
eral one,  and  will  apply  to  erery  instanue 
(exc^t  la  the  case  of  a  mere  stranger)  where 
one  msn  has  paid  a  debt  for  which  another 
is  primarily  llaUe.  ^e  right  will  not  how- 
ever, exist  between  parties  who  are  eqiially 
bound;  as,  tax  example,  co-partners,  oKib- 
llgozsi  and  co>contr«!t<aB,  excspt,  of  course, 
virtue  of  a  special  contract  Such  special 
ctmtract  may  exist  for  exanqrfe,  where  an 
outgoing  partner  takes  a  covenant  from  the 
remaining  members  of  the  firm  to  pay  the 
partnership  debts  and  save  him  harmless. 
He  stands,  under  these  circumstances,  in  the 
positkm  of  a  surety,  and  may  be  subrogated 
to  the  remedies  of  the  creditor.  If  the  cove- 
nant  be  not  fnlOlIed." 

A  partner  who  retires  from  the  firm,  and 
for  a  valoaUe  consideration  Is  Indemnified 
by  the  remaining  partnon  against  all  debts 
and  llabQlUes  of  the  firm,  will  In  equily  be 
considered  a  surety  for  them,  and  sub- 
rogated to  the  rights  of  the  creditor  to 
whom  he  has  beoi  compelled  to  pay  a  firm 
debt  24  Am.  ft  Eng.  Bnc.  Law,  2S7. 
Among  the  authorities  cited  in  support  ct 
this  text  is  the  case  of  Buchanan  t.  Olark, 
10  Orat.  164. 

In  that  case  a,  B.  &  K.  wore  principal 
obllgOTs  in  a  bond.  B.  and  K.  put  money 
In  the  hands  of  O.  to  pay  the  bond,  and  he 
bound  hlms^  to  pay  it  but  faOed  to  do  so, 
and  became  insolvent  A  Judgment  was  re- 
covered on  the  bond  against  the  three,  and 
B.  paid  it  After  the  jodipnait  Q.  cmiveyed 
his  land  to  S.  to  secure  a  debt  due  to  him 
and  another  debt  due  to  0.  Upon  a  blU  by 
B.  and  K.  against  S.  and  0.  to  subject  the 
land  omveyed  In  the  deed  to  B.  to  satisfy 
the  debt  B.  had  paid,  the  court  held  that  It 
was  competent  for  O.,  B.  ft  K.  to  contract 
that  as  between  themselves,  6.  should  be 
the  principal,  and  B.  and  K.  his  sureties, 
and  that  this  had  been  done;  that  as  be- 
tween B.,  K.,  and  O.  the  former  were  enti- 
tled to  be  subrogated  to  the  lien  of  the 
Judgment  credltw  upon  the  land;,  and  that 
they  were  equally  entitled  as  against  pur- 
cbauwrs  from  O.,  who  dj^  not  diow  a  bet- 
ter  equity.  The  <^lnlon  of  the  court  rec- 
ognbes  that  partows  ordinarily  do  not  have 


the  right  of  snbrogatkm  to  the  rii^ts  of  tiie 
firm's  creditor  holding  a  security  tix  a  debt 
of  the  .firm  paid  by  one  of  the  partners  out 
of  his  own  means,  and  puts  Its  adjudication 
in  that  case  whoreby  B.  and  K.  were  sub- 
rogated to  the  rights  of  the  Judgment  cred- 
itor, whose  Judgment  they  paid,  sidely  up- 
on the  ground  that  B.  and  K  and  O.  had 
contracted  that  as  between  tiiemselves,  O. 
idiould  be  the  principal,  and  B.  and  K.  bis 
sureties,  In  the  debt;  for  the  opinion  says: 
"As  between  the  i»artnws  and  the  creditor, 
they  were  all  equally  bound,  and  no  nnder^ 
standing  and  i^reement  between  themselves 
could  change  that  relation  so  as  to  Impair 
his  right  But  thore  was  nothing  In  that 
relation  which  would  prevent  the  partners, 
as  betweuL  themselves,  from  assuming  the 
relation  ot  principal  and  securities." 

The  ground  uptm  wUch  some  of  the  ad- 
judicated cases  hold  that  a  partner  of  a 
losing  coocwn,  paying  a  debt  of  a  lira  cred- 
itor of  the  Ann,  cannot  have  subrogation  to 
the  righto  ot  the  creditor.  Is  that  paymrat 
by  a  co-principal  exttngniahea  the  debt  u>d 
leaves  no  right  of  subrogation.  It  is  more 
accurately  steted  by  Strong,  J.,  in  tba  vtAh 
considered  case  of  Mccormick's  Adm'r  v. 
Irwin,  86  Fa.  St  lU,  thus:  'VHie  reason 
why  snlnrogatlon  is  net  allowed  to  me  part- 
ner as  against  his  co-partner,  or  to  one 
mer^  a  Joint  debtw  as  against  his  co- 
debtor,  Is  because,  as  between  them,  there 
is  no  obligation  to  pay  die  debt  resting  up- 
on one  superior  to  that  which  rests  upon 
the  other."  See,  also,  Dering  v.  Barl  <tf 
WlDchi^sea,  1  Lead.  Cas.  Bq.  148,  pt  1,  and 
Sheld.  Subr.  S|  170^  171. 

Counsel  for  appellee  contend  that  the 
rule  is  changed  by  the  statute  (Code,  |  2866) 
passed  In  ISffi,  whereby  partnership  debts 
are  now  Joint  and  sevwal;  and  tJao  cites 
MorrW  Adm*r  v.  Morris*  Adm'r,  4  Orat  208, 
in  suKiort  of  the  further  contention  that  bo- 
cause  the  partnership  debto  are  now  Joint 
Ukd  several,  one  luutner  who  pays  off  the 
creditor's  debt  with  his  own  private  means 
is  entitled  to  be  subrogated  to  the  cred- 
itor's right  That  case  only  hold  that  a  sur- 
viving partner,  having  paid  the  partnership 
debts  of  a  losing  concern,  la  entitled  to  be 
sulwtltuted.  for  tiie  amount  that  the  estate 
of  the  deceased  la  Indebted  to  him  on  that 
account  to  the  righto  of  the  creditors  of  the 
firm  whose  debto  he  has  paid;  liiat  Is,  the 
surviving  partner  paying  the  debte  Is  enti- 
tled to  share  In  the  separate  estote  of  the 
deceased  partner.  But  this,  as  was  said  by 
Sheldon  in  bis  work  on  Subrogation  (section 
171,  supra),  is  upon  the  ground  that  by  vir- 
tue of  the  partUNVblp  agreement  to  contirt- 
bute  to  losses  the  imrtner  paying  a  firm  debt 
out  of  his  private  property  may  in  equity 
enforce  contribution  from  bis  co-partoer, 
rather  than  by  way  of  subrogation.  In  oth- 
er words,  the  doctrine  of  subrogation  does 
not  ordinarily  apply  as  between  co-partnen, 
though  the  right  oxlstt  to  have  cmtributlon 
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from  each  other,  where  one  baa  paid  ont  of 
bla  private  meaos  a  debt  of  the  firm,  which 
is  not  repaid  to  him  out  of  the  sooial  as- 
sets. To  entitle  a  partner,  paying  out  of 
his  private  means  debts  against  the  firm,  to 
be  subrogated  to  the  rights  of  the  creditors 
whose  debts  he  has  so  paid,  the  relations 
ordinarily  existing  between  co-partners 
must  have  been  changed  by  an  agreement 
between  them  whereby  they  assumed  the 
relation  of  principal  and  surety.  Buchanan 
T.  Clark  and  other  authorities,  supra. 
There  was  no  such  agreement  in  the  case  at 
bar,  and  appellee  was  therefore  not  entitled 
to  be  subrogated  to  the  rights  of  the  Judg- 
ment creditors  whose  judgments  against  the 
firm  of  D.  L.  Whlttaker  &  Co.  he  paid. 

Much  Btress  Is  laid  by  counsel  for  appel- 
lee npon  the  constmctlve  notice  to  Mrs. 
Sands  of  the  rendition  and  docketing  of 
these  Judgments,  and  the  actual  notice  she 
la  claimed  to  have  had  when  she  bought  the 
land  from  Early;  but  leaving  oat  of  view 
the  testimony  going  to  show  that  she  was 
misled  by  the  statements  made  by  appellee 
to  her  agent.  Hall,  who  purchased  the  land 
for  her,  and  conceding  that  she  had  both 
constructive  and  actual  notice  of  the  Judg- 
ments at  the  time  of  the  purchase,  It  does 
not  alter  the  case;  for  she  may  have  ac- 
tually known  of  the  existence  of  the  Jadg- 
ments  on  the  docket,  yet  she  also  knew  that 
they  were  Judgments  against  the  partner- 
ship of  D.  L.  Whlttaker  ft  Oo.,  that  each 
member  of  the  firm  was  primarily  bound 
for  their  payment,  and  that  appellee  was 
solvent  The  only  risk  she  ran  In  taking  a 
conveyance  of  Early's  portion  of  the  land 
from  Early  and  wife  was  that  the  Judg- 
ments wonld  not  be  paid  by  the  firm  or  ei- 
ther of  the  partners,  and  could  not  be  made 
out  of  either  of  them.  They,  however,  hav- 
ing been  paid  by  appellant,  without  a  spe- 
cial contract  or  agreement  changing  the  re- 
lations ordinarily  existing  between  co-part- 
ners, whereby  he  became  surety  for  the  oth- 
er partners,  are  no  longer  enforceable  on 
the  lands  aliened  by  Early  to  Mrs.  Sands. 
Therefore  the  decree  appealed  from,  In  so 
far  as  it  holds  the  contrary,  is  erroneous, 
and  will  be  reversed  and  annulled,  and  the 
cause  remanded  to  the  circuit  court  for  such 
further  proceedings  herein  as  may  appear 
proper,  in  accordance  with  the  views  re- 
pressed in  this  opinion. 

RIELT.  J.,  absent. 


REPASS  V.  MOORB. 
<Snpreme  Court  of  Appeals  of  Virginia.  Tune 
21,  1900.) 

TAXATION— PATma    ANOTHER'S  TAXKS-SIIB- 

ROOATION. 

Where  a  county  treasurer,  without  any 

Srevions  request  or  subsequent  promise  of  In- 
emnity,  voluntarily  paid  taxes  on  the  land  of 
another,  be  was  not  entitled  to  be  subrogated 
to  the  rights  of  the  state  and  coonty. 


Appeal  from  drcnlt  court,  Wythe  county. 

Oredltors*  suit  by  J.  Winton  Repass  and 
others  against  R.  B.  Moore.  From  ft  de- 
cree refusing  to  subrogate  Repass  to  the 
rights  of  the  state  and  county  In  d^lnquent 
taxes  on  defendanfs  land,  be  appeals.  Af- 
firmed. 

a  B.  Thomas  and  W.  B.  Kegley.  for  ap- 
pellant J.  0.  Wysor,  for  appellee. 

KEITH,  P.  The  case  before  ns  is  tbe  se- 
quel of  that  reported  in  96  Va.  147,  30  3. 
E.  458.  Repass,  who  was  treasurer  of  Wythe 
county,  paid  certai^  taxes  due  by  Moore  for 
the  years  1884,  1886,  18S6,  and  asked  to  be 
subrogated  to  the  lien  of  the  county  and 
state.  The  case  was  then  reversed  and  re- 
manded to  the  clrcnlt  court,  that  Repass 
might  be  given  an  opportunity  to  prove  his 
claim;  the  court  being  of  opinion  that,  If  he 
paid  the  taxes  under  circumstances  which 
entitled  bim  to  be  subrogated  to  the  rights 
of  the  stete  and  county.  It  would  be  gross 
Injustice  to  shut  him  off  from  the  oppor- 
tunity of  producing  such  proof. 

The  question  before  ns  has  never  been  di- 
rectly decided  by  this  court  In  lipscomb's 
Adm'r  V.  Littlepage's  Adm'r,  1  Hen.  &  BL 
463,  a  sheriff  who  indulged  the  taxpayer, 
who  -In  consideration  thereof  agreed  to  In- 
demnify him  by  paying  all  damages  wbltdt 
the  commonwealth  might  recover  in  conse- 
quence of  his  falling  in  due  time  to  pay  the 
taxes  into  tbe  treasury,  recovered  a  Judg- 
ment at  taw  for  such  taxes,  with  lawful  In- 
terest The  defendant  In  this  Judgment 
came  into  a  court  of  equity  alleging  that 
the  verdict  at  common  law  was  obtained 
by  surprise;  that  he  could,  as  he  thonght; 
have  satisfied  the  Jury  that  nothing  was 
due,— and  he  therefwe  prayed  an  Injunction 
to  the  Judgment  and  for  general  relief. 
The  chancellor,  being  of  opinion  that  It  was 
contrary  to  public  policy  to  permit  a  sheriff 
to  recover  for  taxes  paid  by  him  In  order 
to  indulge  the  taxpayer,  perpetuated  tbe  in- 
JuncHott  to  the  Judgment  This  decree  was 
reversed  In  this  court  consisting  at  the  time 
of  three  judges,  of  whom  Jndge  Tucker  dis- 
sented in  an  earnest  and  able  opinion.  He 
considered  tbe  agraement  on  the  part  of  the 
taxpayer  to  Indemnify  the  sherlfT  for  tbe  In- 
dulgence extended  him  In  the  collection  of 
taxes  a  contract  In  violation  of  public  pol- 
icy. "It  is,"  said  he,  "destructive  of  the 
revenue,  ruinous  to  all  public  creditors,  per- 
nicious to  the  public  credit  and  fatal  to  the 
energies  of  the  commonwealth,  under  the 
greatest  emergencies.  The  record  according- 
ly exhibits  a  series  of  Judgments  against  the 
high  sheriffs  for  whom  he  acted,  for  up- 
wards of  19.600  pounds,— an  evil  of  suffi- 
cient magnitude  to  show  the  pernicious  con- 
sequences of  such  Illegal  and  nefarious  con- 
tracts, If,  Indeed,  such  a  one  ever  was  made 
on  the  part  of  Lipscomb,  of  which  there  Is 
no  proof  whatevw.  No  court  of  equity  that 
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«nd«ntood  OTen  the  elements  of  Its  tnnc* 
tUma  could  sustain  s  snlt  founded  on  sncb 
«  contract" 

Tbe  majority  of  the  court  did  not  seem  tt> 
controvert  this  view  of  tbe  case,  but  rested 
their  conclu^oa  upon  the  fact  that  there 
had  been  a  trial  at  law,  In  which  this  de- 
fense might  hare  been  made,  and  that  no 
sufficient  reason  appeared  why  a  court  of 
equity  should  disturb  the  Judgment  then  ob- 
tained. 

A  kindred  question  was  presmted  in  tbe 
■case  of  Glerlnger  v.  Miller,  27  Grat  740.  It 
was  there  held  that  a  sheriff  or  other  officer 
who  pays  an  execution  In  his  hands  tor  col- 
lectlfm,  wlUiout  an  asslg-jment  at  the  time 
«f  the  Judgment  or  debt  on  which  it  Is 
founded,  is  not  entitled  to  be  subrogated  to 
the  lien  of  the  creditor  whose  debt  he  has 
paid,  as  against  other  credlton  having 
Judgment  by  Uou  or  otherwise.  Judge  Sta- 
ples, discussing  tiie  genwal  doctrine  of  sub- 
rogation, states  tha^  at  law,  payment  ex- 
tinguishes the  debt  ai^  erery  security  gir- 
«n  for  It;  that  a  court  of  equity  will  inters 
pose  to  keep  alive  tbe  debt  in  certain  cases; 
that  a  surety  Is  subrogated  to  all  the  rights 
and  remedies  of  tbe  creditor,  and  entitled 
to  enforce  his  liens,  priorities,  and  means 
of  payment  He  points  out  that  the  doc- 
trine of  subrogation  does  not  stand  upon 
^•ontract  opress  or  implied,  but  upon  prin- 
ciples of  natural  Justice;  that  ss  it  la  pure- 
ly a  creature  of  equity,  It  Is  only  enforced 
In  those  cases  wbere  Its  application  Is  Just 
and  sanctioned  by  the  obligations  of  good 
faith  and  so^nd  policy.  He  declares  at 
page  741  that  "it  Is  only  enforced  In  be- 
half of  sureties  and  others  who  are  required 
to  pay  in  order  to  protect  their  own  Inter- 
ests, and  never  in  favor  of  mere  voUmteers." 
He  quotes  with  approval  the  language  of 
Judge  Marshall  In  Bank  v.  Winston.  2 
Brock.  264,  Fed.  Cas.  No.  &44,  who  Bald: 
"There  was  no  case  In  which  the  doctrine 
of  subrogation  has  been  enforced  in  favor 
of  one  not  bouud  by  tbe  original  contract 
who  discharged  it  as  a  volunteer.  He  would 
not  say  it  might  not  be  done,  but  If  It 
may,  equity  will  consider  all  the  circum- 
stances, and  Impose  equitable  terms." 

Judge  Staples  reviews  a  number  of  cases 
In  other  courts  In  which  it  has  been  held  that 
''an  officer  charged  with  tbe  collection  of 
moneys  due  individuals  or  the  government 
who  pays  the  taxes  or  debts  of  another  per- 
son, cannot  maintain  an  action  to  recover  the 
same  In  the  absence  of  a  prior  request  or  a 
subsequent  promises";  and,  upon  a  careful 
consideration  of  them,  he  concludes  that  a 
sheriff  could  not  In  that  case,  be  subrogated 
to  the  lien  of  the  creditor,  because  there  was 
no  duty  Imposed  upon  him  to  pay  the  debt 
nor  any  assignment  to  him  by  the  creditor. 

In  Sberman's  Adm'r  v.  Shaver,  76  Va.  1, 
Judge  Barks,  speaking  of  the  principle  of 
subrogation,  says  that  It  is  very  compre- 
hensive, and  is  broad  enough  to  include  ev- 


ery instance  where  one  pays  a  debt  for 
which  another  is  primarily  liable,  and  that 
In  equity  and  good  conscience  should  have 
been  discharged  by  bim.  He  quotes  with  ap- 
proval from  tbe  opinion  in  Wilkes  v.  Harper, 
2  Barb.  Ch.  SR8,  where  it  Is  said:  "Where- 
ever  one  la  liable  In  person  or  estate  to  a 
charge  which  ought  to  be  borne  prinuirily 
by  another  or  his  estate,  the  person  first 
named  will  have  tbe  equity  of  a  surety,  and 
he  Is  entitled  to  the  securities  and  remedies 
of  a  creditor,  as  a  means  of  carrying  that 
eqid^  Into  effect"  Judge  Burks  then  con- 
tinues: "Under  the  influence  of  these  liberal 
principles,  which  appear  to  me  to  be  sound 
and  Just  I  am  not  prepared  to  say  that  an 
officer,  who,  for  default  has  been  compelled 
to  pi^  tbe  debt  of  another.  Is  not  In  any  ease, 
under  any  circumstances,  entitled  to  rdief 
by  BUbro^tion  as  against  the  debtor  alone. 
There  may  be  cases  in  which  no  fraud  Is  im- 
putable to  the  officer,  no  moral  turpitude  of 
any  description,  no  semblance  of  bad  faith  or 
even  gross  negligence;  cases  in  which  be  Is 
held  simply  for  the  failure  to  exercise  the  ex- 
act care  and  diligence  which  tbe  law  requires; 
cases,  it  may  be,  In  which  his  liability  has 
been  incurred  by  honestly  but  Indiscreetly 
reposing  In  the  debtor  a  confidence  which  he 
knavisbly  abused  to  his  own  gain,— In  which 
the  parties  are  not  in  pari  delicto.  And  yet, 
even  in  such  cases,  considerations  of  public 
policy  may  perhaps  require  the  denial  to  the 
officer  of  any  active  assistance  by  the  courts 
against  the  debtor,  though  the  interests  of 
tiilrd  parties  are  not  involved." 

Every  consideration  of  public  policy  which 
requires  a  sheriff  to  collect  money  due  upon 
an  execution  in  his  hands,  or  to  levy  and 
sell,  and  pay  the  proceeds  Into  court  or  to  the 
plaintiff,  or  make  prompt  return  upon  It  ap- 
plies with  equal  force  to  the  officer  whose 
duty  It  Is  to  collect  the  taxes  due  to  the  com- 
monwealth. The  course  which  he  should  pur* 
sue  is  clearly  marked  out  by  the  statute 
law.  He  Is  clothed  with  ample  power  to  dis- 
charge it  and  he  and  his  sureties  can  incur 
no  liability  unless  he  is  gull^  of  a  voluntary 
deviation  from  the  prescribed  course  of  duty. 

In  tbe  case  before  us  the  treasurer,  with- 
out any  previous  request  or  subsequent 
promise  of  indemnity,  with  no  assignment  of 
the  tax  lien  (If  It  be  capable  of  assignment), 
voluntarily  paid  the  tax  which  he  now  seeks 
to  recover,  Into  the  treasuries  of  Wythe  coun- 
ty and  the  state  of  Virginia.  There  was  cer- 
tainly no  such  duty  imposed  upon  him  by 
law.  He  was  under  no  obligation  whatever, 
and  was  bound  In  no  degree  or  order,  to 
pay  or  advance  the  taxes.  It  was  his  volun- 
tary act,  in  derogation  of  the  duty  imposed 
upon  him  by  law;  and  be  Is  therefore  not 
within  the  broadest  and  most  comprehensive 
definition  of  the  right  of  subrogation  as  stat- 
ed by  any  text  writer  or  decided  case  that 
has  been  brought  to  our  attention.  We  will 
not  undertake  to  say  that  a  case  may  not 
arise  in  which  the  right  of  subrogation  would 
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be  enforced  for  tbe  protection  of  a  collector 
of  taxes.  It  la  not  neceBaary,  and  would 
ther^ore  be  unwlae  and  Impnqjter,  to  do  so. 
We  prefer  to  walk  In  the  path  Indicated  by 
the  declBiona  which  we  have  cited,  and  re- 
frain from  adjudicating  a  question  not  In- 
TolYed  In  the  controrersy  before  na. 

We  are  of  opinion  that  Qa  drenmatauceB 
shown  In  erldence  In  this  case  do  not  war- 
rant the  relief  for  which  appellant  seeks,  and 
the  decree  of  the  <drcult  court  Is  affirmed. 

BIELY,  J.,  absent. 


PATNirS  BX*RS  T.  HUFFMAN. 
(Supmae  GouH  of  Appeals  of  Th-glnla.  June 
21,  1900.) 

ABSIGHHBNTa-ASSIONEB-RKCOURSB  AOAIK8T 
RBHOTB  ASaiONOR— DIUQENCB. 
A  solvent  debtor  lived  ten  rears  after  tbe 
aBBigDinent  of  a  trust  deed  conveying  land  in 
which  he  owned  an  interest.  If  the  deed  had 
been  foreclosed  promptly  after  the  assignment, 
his  interest  in  tne  fee  would  nearly  have  paid 
the  debt  secured  thereby,  and  the  balance 
could  easily  have  been  made  out  of  bis  life 
estate.  The  assignee  did  nothing  until  two 
years  later,  when  he  accepted  the  debtor's 
note,  payable  in  six  months,  in  consideration  of 
which  a  sale  under  the  deed  was  postponed. 
Plaintiff,  an  Indoreer  of  the  note,  paid  it  some 
time  after  maturity,  and  took  an  assignment, 
but  did  not  foreclose  antU  about  six  years  later. 
The  debtor  died  before  the  sale,  thas  eztin- 
guisfaiDg  the  life  estate:  and,  the  proceeds  of 
the  sale  of  his  interest  in  tee  being  Insofflcient 
to  pay  the  debt,  plaintiff  filed  a  bill  to  recover 
the  deficiency  from  the  executors  of  his  remote 
assignor,  on  the  gronnd  of  failure  of  consider- 
ation. Held,  in  the  absence  of  any  agreement 
exempting  either  of  the  assignees  from  dili- 
gence In  collecting  the  debt,  that  plaintltF  was 
not  entitled  to  recover,  since  his  loss  rraulted 
from  his  own  and  his  immediate  assignee's  de- 
lay in  enforcing  the  security. 

Appeal  from  circuit  court,  Giles  county. 

Bill  by  Martin  Huffman  against  the  execu- 
tors of  W.  A.  Payne.  From  a  decree  for 
plalntUE,  defendants  appeal.  Reversed. 

W.  J.  Henaon  and  3.  M.  Payne,  for  appel- 
lants. 8.  W.  Williams,  for  appellee. 

CARDWELL.  3.  This  Is  an  appeal  fnun 
a  decree  of  the  circuit  court  at  61I»  county. 

In  the  view  we  take  of  the  case,  It  Is  un- 
necessary to  consider  the  questions  arising 
on  the  demurrer  to  the  cross  bill  filed  by  ap- 
pellee, so  elaborately  argued  at  bar. 

The  case  Is  as  follows:  On  the  lOHb  day 
of  September,  1878,  John-  L.  Sartin  and  wife 
executed  a  deed  ci  trust  to  John  A,  Bchol^ 
trustee,  conreybig  real  estate  In  Giles  coun- 
ty to  secure  and  Indemnify  Charles  H.  Payne 
as  surety  for  John  L.  Sartin  on  certain  bonds 
executed  by  SarUn  to  one  J.  D.  Johnson, 
commissioner.  These  bonds  were  paid  by 
Vayne,  and  he  was  proceeding  to  enforce  the 
deed  of  trust  when  Sartin  prevailed  on  one 
W.  A.  French  to  buy  Payne's  Interest  In  the 
deed  of  trust  (French  paying  Payne  Oieretw 
9430.80),  for  the  purpose  of  holding  it  up  and 


giving  Sartin  iflore  time;  and  on  April  80, 
1683.  Payne  assigned  aU  right  titles  and  hi- 
tcrest  he  had  in  the  deed  of  trust  to  French, 
and  French,  as  he  had  preTlonsly  agreed  to 
do,  held  up  the  deed  some  two  years,  when 
he  caused  the  property  to  be  advertised  for 
sale  under  the  deed.  On  the  day  of  sale.  Bar* 
tin  and  the  appellee.  Martin  Hnffman,  mode 
an  agreement  with  French  whereby  Sartin 
was  to  encute  to  French  a  negotlaUe  note 
fbr  the  amount  claimed  under  the  deed,  with 
Hoffman  as  Indorsw,  payable  six  montba 
after  date,  In  consideration  of  which  French 
was  to  postpone  the  sale  under  the  deed  vor 
til  the  maturity  of  the  note;  and  It  la  alleged, 
though  not  clearly  proved,  tliat  FrmCh 
agreed  to  assign  his  Interest  In  the  deed  of 
trust  to  HufClnan  if  the  note  should  be  paM 
at  maturity  by  Huffman.  Huffman  did  not 
pay  off  the  note  at  maturity,  but  finally  paid 
it,  and  on  Octobn  8,  1881,  Froich  aaslpied 
bis  Int^eat  In  the  deed  to  Huffman.  In  flie 
meantime  Charles  H.  Payne  had  died,  and 
one  snwld  had  filed  a  bill  and  an  ammded 
bin  in  the  circuit  court  of  Giles  county  to 
subject  to  the  payment  of  a  }u^;ment  he  had 
against  John  U  Sartin  the  land  conveyed  In 
the  deed,  making  Sartin  and  wife.  Payne's 
executors,  Bduds,  trustee,  French,  and  Huff- 
man, parties  defendant  thereto.  Tbe  bin  al- 
leged that,  while  Hnffman  claimed  to  be  the 
owner  of  the  trust  deed,  it  was  ontme,  and 
that  In  fact  the  deed  was  no  longer  a  valid 
Uen  on  the  land  In  question.  TTpon  tiie  bill 
takoi  for  confessed,  an  acconnt  of  llou  on 
the  land  was  orderiBd,  and  a  commissioner 
reported  that  Slbold's  judgment  was  tbe 
only  Uen  m  the  land,  and  that  the  rental 
value  of  the  land  was  $100  per  annum,  and 
that  the  rent  would  pay  off  the  Judgment  In 
less  than  five  years,  which  report  ms  con- 
firmed. Huffman,  wfthout  having  answered 
the  bin  filed  by  Sibold,  or  excepting  to  the 
commissioner's  report,  caused  the  land  to  be 
advertised  ftir  sale  under  the  deed  of  trust; 
but  the  sale  was  stopped  by  an  Injunctlfm 
obtained  upon  a  bill  filed  br  Sartin  and  wife, 
to  which  Htiffman  and  Bdiols,  trastee,  were 
made  parties  defendant.  Slbold's  debt  hav- 
ing been  paid  off,  and  John  L.  Sartin  having 
died,  a  sale  of  the  land  was  decreed  for  Huff- 
man's benefit,  and  It  was  aold  April  18. 18B8; 
Huffman  becoming  the  purchaser,  at  ttie 
price  of  $350.  He  then  let  the  matter  lie  for 
four  years,  when  be  had  the  sale  confirmed, 
and  filed  his  cross  bill  In  the  first-named  suit 
to  have  recourse  on  the  executors  of  Charles 
H.  Payne,  his  remote  assignor,  for  tiie  bal- 
ance due  on  the  debt  he  claimed  was  secur- 
ed to  htm  by  fh»  trust  deed,  utter  crediting 
the  net  proceeds  from  the  sale  of  the  land: 
and  the  court  decreed  In  his  fbvor  against 
Payne's  executors  for  this  alleged  balance, 
amounting  to  over  $S00. 

The  record  shows  that  the  deed  of  trust 
was  valid  as  to  one-sixth  Interest  in  the  es- 
tate conveyed,  and  as  to  the  life  Interest  of 
John  Ik  Sartin  In  the  other  five-sixths,  and 
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that  even  the  rental  value  of  the  land  was 
worth  $100  per  annum,  bo  that,  If  these  In- 
terests of  John  L.  Sartin  In  the  land  bad 
been  subjected  In  Us  lifetime  (certainly  with- 
in a  reasonable  time  after  the  assignment  by 
Payne  to  French),  the  debt  secured  by  the 
deed  would  have  been  paid  In  full;  and  even 
If  the  one-Blxth  Interest  had  been  subjected 
Immediately  after  the  assignment  by  Payne, 
and  it  had  only  brought  the  price  It  finally 
sold  for,  and  the  proceeds  applied  then  to  the 
debt,  they  would  hare  nearly  extinguished 
It.  But  there  was  a  delay  of  nearly  ten 
years.  In  the  meantime  John  L.  Sartln's  life 
estate  In  fiTe-stcths  of  the  land  was  diminish- 
ing in  value  by  reason  of  his  advancing  age, 
and  finally  extinguished  by  his  death;  and 
no  sort  of  effort  Is  shown  to  have  been  made 
to  make  the  money  out  of  the  personal  estate 
owned  by  Sartin,  In  His  lifetime,  or  after 
bis  death. 

We  leave  out  of  view  the  question  whether 
or  not.  by  the  extenedon  of  time  given  by  both 
French  and  Huffman  to  Sartin,  Charles  H. 
Payne  was  released  from  all  liability  to.  either 
of  them  on  the  assignment  by  him  of  his 
interest  In  the  deed  of  trust;  for,  while  no 
amount  of  passive  indulgenoe  will -relieve  an 
absolute  surety,  the  contract  of  a  guarantor 
of  collection  and  of  an  assignor  is  very  differ- 
ent from  that  of  a  surety.  Due  diligence  must 
be  used  to  charge  either  a  guarantor  or  an 
assignor.  The  assignee  being  entitled  to  re- 
cover of  the  assignor  on  the  ground  of  failure 
of  courideratlon,  it  will  devolve  on  him  to 
show,  unless  by  agreement  It  be  otherwise 
arranged,  that  he  used  due  diligence  to  collect 
the  debt  of  the  debtor,  and  used  It  In  vain. 
What  Is  due  diligence  Is  not  susceptible  of  a 
precise  definition.  An  Immediate  suit,  duly 
followed  up  by  an  execution,  etc.,  Is  always 
due  diligence,  even  though  It  may  not  be  the 
surest  way  to  make  the  money.  StlU,  im- 
mediate salt  to  not  Indispensable,  If  the  as- 
signee can  show  that,  by  reason  of  the  debt- 
or's Insolvency  or  otherwise,  a  suit  would 
have  been  unavailing.  S  Minor,  Inst  487,  pt. 
1.  and  authorities  there  cited.  Says  this 
learned  author:  "Two  years*  delay  to  sue 
will  discharge  the  assignor  In  all  cases,  unless 
the  debtor  be  Insolvent,  or  the  assignee  be 
exempt  by  agreement  from  the  obligation  of 
diligence."  Thompson  v.  Govan,  9  Grat.  896; 
2  Rob.  Prac.  (2d  Ed.)  276,  277. 

In  the  case  at  bar  there  is  not  only  a  total 
absence  of  an  agreement  exempting  either 
French  or  appellee,  Huffman,  from  the  ob- 
ligation of  diligence,  and  of  allegation  or  proof 
of  the  insolvency  of  John  L.  Sartin  during 
the  eight  years  he  lived  after  the  assignment 
by  Payne  to  French,  but,  on  the  contrary,  the 
record  clearly  shows,  as  we  have  seen,  that, 
If  the  deed  of  trust  had  been  with  prompt- 
ness enforced,  the  one-sixth  Interest  In  the 
land  conveyed  would  have  nearly  paid  the 
debt  secured  and  that  If  any  effort  had  been 
made,  within  a  reasonable  time,  to  collect 
of  Sarttai  the  balance,  if  any.  of  the  debt  se- 


cured by  the  deed,  it  could  have  been  made 
out  of  Sartin's  life  estate  in  the  five-sixths 
Interest  In  the  land  owned  by  his  wife.  If  not 
out  of  hto  personal  estate,  as  this  life  estate 
or  usufruct  In  Sartin  Is  shown  to  have  been 
worth  (83.38  per  annum,  which,  added  to  the 
one-sixth  Interest  In  the  land  owned  by  Sartin 
in  fee,  would  have,  in  1883,  and  for  several 
years  thereafter,  more  than  repaid  the  amount 
paid  Payne  by  French. 

Appellee  has  not  shown,  and  it  is  manifest 
that  he  could  not  show,  that  no  loss  or  dam- 
age has  resulted  from  his  or  bis  immediate 
assignor's  lack  of  diligence.  As  was  said  by 
Staples,  J.,  In  Wilson's  Adm'r  v.  Barclay's 
Elx'r,  22  Orat  M2,— a  case  very  similar  to 
the  case  at  bar:  "Under  such  circumstances, 
a  court  of  equity  should  refuse  to  afford  a 
remedy,  though  no  statute  of  limitations  may 
directly  affect  the  right  of  recovery.** 

We  are  of  opinion  to  reverse  the  decree  ap- 
pealed from,  and  this  court  vrlll  enter  such 
decree  as  the  circuit  court  should  have  en- 
^ed;  dlsmlsidng  ai^elleesi*  cross  bin,  with 
co0t8  to  appellant. 

BIBLT.  J.,  Absent 


CKOCKBTT  V.  GRAYSON. 
(Supreme  Court  of  Appeals  of  Virginia.  June 
21.  1900.) 
BROKSIt-BALBS-COHUISSIOHS. 

1.  Defendant  agreed  with  plaintiff  that  If 
plaintitF  could  eeU  defendant's  land  be  w  ald 
frive  plaintiff  all  he  obtained  therefor  over  f  11.- 
000.  Thereafter,  through  efforts  of  plaintiff, 
S.  agreed  with  defendant  to  give  him  about 
$10,000  for  the  land,  and  pay  liens  on  the  prop- 
erty, which  defendant  represented  amounted 
to  $4,000,  but  S.  reserved  the  right  to  declare 
the  agreement  void  if  the  liens  were  of  great- 
er amount  They  did  exceed  $4,000,  and  S. 
avoided  the  agreement.  Beld,  that  defendant 
was  not  liable  to  plaintiff  for  the  difference  be- 
tween $11,000  and  $14,000. 

2.  Defendant  could  not  be  hdd  liable  to  plain- 
tiff for  the  difference  on  the  ground  that  the 
sole  was  lost  throngh  a  misrepresentation  of 
the  vendor,  as  defendant'!  representation  as  to 
the  liens  did  not  damage  plaintiff,  since,  if  not 
made.  S.  would  not  have  made  the  agreement. 

Error  to  circuit  court  Bland  county. 

Action  by  J.  R.  Crockett  against  Charles 
Grayson.  From  a  Judgment  in  favor  of  de- 
fendant, plaintiff  brings  error.  Affirmed. 

J.  H.  Fulton  and  J.  J.  A  Powell,  for  plain- 
tiff m  error.  S.  W.  Wllllama.and  F.  Kegley. 
for  defendant  in  error. 

KEITH.  P.  The  defendant  in  error,  wish- 
ing to  dispose  of  a  tract  of  land  lying  in  Bland 
county,  entereu  Into  a  contract  with  the  plain- 
tiff In  error  as  follows: 

"This  contract  made  and  entered  Into  be- 
tween Charley  Grayson  of  the  first  part  and 
J.  R.  Crockett  of  the  second  pan.  Is  that  J.  R 
Crockett  Is  to  have  all,  over  and  above  eleven 
thousand  dollars,  he  can  sell  seven  hundred 
acres  of  the  said  Grayson's  farm,  Indoding  al? 
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of  the  cleared  land,  and  balance  of  the  seven 
hundred  acres  Is  timbered  land  adjoining  the 
cleared  land.  Witness  my  hand  and  seal  this 
April  22d,  1806.   Charles  Grayson.  [Seal.]" 

Acting  under  this  authority,  Crockett  enter- 
ed Into  a  negotiation  with  William  H.  SpUler, 
which  resulted  In  an  agreement  between 
Grayson  and  Splller,  In  which  the  latter 
agreed  to  purchase  700  acres  of  land  from 
Grayson,  with  the  buildings,  Improvements, 
and  growing  crop  of  hay  thereon,  and  to  pay 
for  the  same  the  sum  of  $14,000,  as  follows: 
About  $10,000  to  be  paid  by  Splller  In  property 
belonging  to  him  In  the  town  of  Wytheville, 
and  certain  notes  due  to  him  secured  upon 
real  estate;  and  the  contract  then  provides 
"that  the  said  W.  H.  Splller  is  to  assume  for 
payment  for  said  Grayson  the  sum  of  four 
thousand  dollars,  which  the  said  Grayson  rep- 
resents as  being  the  whole  amount  of  the 
Hens  against  the  said  property  hereby  sold  the 
said  Spiiler,  and  which  said  sum  tbe  said 
Grayson  states  will  give  a  clear  title  to  the 
land  hereby  sold;  but  If  the  amount  of  Hens, 
by  Judgment  or  otherwise,  against  the  said 
Grayson,  exceeds  tbe  sum  of  four  thousand 
dollars,  then  the  said  SpUler  Is  at  liberty  to 
declare  this  agreement  null  and  void." 

This  contract  was  duly  executed  by  Gray- 
son and  Spiiler.  When  the  attorney  for  Spii- 
ler came  to  examine  tbe  title.  It  was  ascer- 
tained that  tbe  liens  upon  Grayson's  land 
amounted  to  more  than  $40,000;  and  thereup- 
on Splller  exercised  tbe  right  which  he  had 
reserved  to  himself  under  his  contract,  and 
declared  the  agreement  entered  Into  with 
Grayson  null  and  void.  Crockett  brought  suit 
upon  his  covenant  with  Grayson  to  recover 
the  compensation  to  which  he  conceived  him- 
self to  be  entitled.  He  demands  In  his  dec- 
laration the  sum  of  $3,000,  being  the  amount 
In  excess  of  $11,000  which  Splller  bad  agreed 
to  pay.  There  was  a  verdict  and  Judgment 
Cor  tbe  defendant,  and  the  case  la  before  us 
upon  a  writ  of  error. 

There  Is  no  question  here  as  to  Crockett 
having  been  employed  to  make  the  sale,  nor 
as  to  the  compensation  to  which  he  would 
have  been  entitled  bad  his  undertaking  been 
performed.  Tbe  sole  question  Is,  does  It  ap- 
pear from  the  evidence  that  he  has  nego- 
tiated a  sale  which  entities  him.  In  accord- 
ance with  a  Just  construction  of  the  terms 
of  his  employment,  to  tbe  stipulated  compen- 
sation? 

It  Is  true  that,  owing  to  the  efforts  of  plain- 
tiff In  error,  Splller  was  Induced  to  enter  Into 
a  contract  for  the  purchase  of  the  land  In 
question  upon  terms  satisfactory  to  Grayson; 
but  that  we  conceive,  Is  not  sufficient,  for 
that  contract  contained  a  provision  by  virtue 
of  which  Splller  reserved  to  himself  the  privi- 
lege of  annulling  It  if  a  fact  was  made  to  ap- 
pear over  which  Grayson  had  no  control.  It 
was  a  fact  that  tbe  Hens  u[>on  Grayson's  land 
amounted  to  more  than  $4,000.  They  ap- 
proach, as  appears  from  tbe  record,  tbe  sum  of 
$40,000.  From  this  fact  there  was  no  escape, 


and  its  existence,  by  the  very  terms  of 
contract  by  which  Crockett  induced  the  bi 
and  seller  to  make  the  agreement,  and  for 
procnremrat  of  which  he  demands  compe 
tion,  gave  to  Splller  tbe  absolute  and  nnq 
tloned  right  to  avoid  It  at  his  pleasnre.  G 
son  seems  to  have  been  anxioos  to  com 
mate  this  contract  He  made  every  effoi 
Induce  Splller  to  abide  by  It  There  is 
deuce  In  tbe  record  tending  to  show  tha 
greater  part  of  the  liens  against  him  wer« 
parent  rather  than  real.  There  Is  evld 
tending  to  show  that  very  little  more  i 
$4,000  would  hare  satisfied  the  debts  w 
constituted  the  liens  upon  Grayson's  la 
for  which  he  was  primarily  liable;  but 
contract  procured  through  the  agency  of 
plalntilf  In  error  reserved  to  Spiiler  the  p 
lege  of  annulling  bis  liability  nnder  it 
this  privilege  he  saw  fit  to  exercise. 

A  real-estate  broker,  to  be  entitled  to  < 
pensation,  must  complete  the  sale.  He  i 
find  a  purchaser  In  a  situation  ready 
willing  to  complete  the  purchase  upon 
terms  agreed  upon,  before  he  fs  entitle 
hla  commissions.  When  he  baa  found  i 
a  purchaser  who  has  entered  Into  a  ^ 
contract  his  right  to  compensatifm  cai 
be  defeated  by  the  fault  of  the  seller,  bj 
misrepresentation,  or  by  his  whlmsica 
unreasonable  refusal  to  comply  with 
contract  McGavock  v.  Woodllef,  20  I 
221.  15  L.  Ed.  884;  Kock  V.  Emmerilnf 
How.  60,  16  Ia  Ed.  292:  Tomba  v.  Alexai 
101  Mass.  255;  and  Mechem,  Ag.  S  86 
seq. 

It  is  claimed  In  this  case  that  Cm 
found  a  purchaser  who  entered  into  a 
tract  In  exact  accordance  with  Instmcl 
which  he  received  from  his  principal,  Ctu 
Grayson;  and  In  one  view  of  it,  this  Is 
Grayson  was  ready  to  sell  his  propertj 
$14,000,  and  Splller  was  able  to  pay  fc 
The  terms  of  payment  were  agreed  upon 
a  contract  signed;  but,  as  we  have  seei 
that  contract  there  was  a  right  reserve 
which  it  was  subsequentiy  defeated, 
contention  of  Crockett  upon  this  poll 
that  It  was  defeated  by  the  mlsrepres* 
tion  of  Grayson,  and  that  therefore  I 
entitied  to  the  compensation  for  whlc! 
had  contracted. 

There  are,  perhaps,  cases  In  which  a 
ker  may  be  entitied  to  compensation  w 
a  negotiation  for  the  sale  of  real  estate 
been  broken  off  by  reason  of  a  misrepr 
tatlon  made  by  the  seller.  Snch  a  ca 
referred  to  In  Mechem  on  Agency,  bnl 
authority  Is  not  accessible  to  us.  It 
fundamental  principle  that  the  fnini 
which  one  complains  must  be  accompi 
by  damage  to  constitute  a  cause  of  ac 
It  Is  true  that  Grayson  represented 
$4,000  would  satisfy  the  liens  upon  his  li 
and  this  statement  appears  to  have  beei 
true;  but  it  Is  plain  that  so  far  as  l 
fects  Crockett's  right  to  recover  tn  thb 
tion  is  concerned.  It  did  not  Injure  hii 
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the  least  degree,  for,  if  the  repreBeatation 
had  not  been  made,  SplUer  would  never  have 
entered  Into  the  agreement  Had  Grayson 
disclosed  the  precise  state  of  the  record  with 
respect  to  the  liens  upon  bis  property.  It  Is 
safe  to  say  that  the  negotiation  between 
himself  and  SpIUer  would  at  once  have  end- 
ed. 

We  do  not  deem  It  necessary  to  enter  Into 
a  critical  examination  of  the  instructions 
given  and  refused  upon  the  trial,  for  upon 
the  facts  presented  to  the  Jury  they  could 
not,  with  propriety,  have  found  any  other 
verdict  than  that  at  which  they  arrived. 

We  are  of  tqjiinioD  that  the  Judgment  of 
the  circuit  court  must  be  afflrmed. 

RIELY,  J.,  absent,  prevented  from  attend- 
ing term  at  WytheviUe  by  sickness. 


WISE  V.  OOMMONWBALTH. 
(Supreme  Court  of  Appeals  of  Virginia.  7nne 
21.  1900.) 

CRIHINAIi  UW— DB8TROTINO  FENCE-PROOF 
OF  CUIM— VERBAL  PtTRCHASB 
—BONA  FIDBB.- 

1.  Under  Code,  S  3729,  proTiding  that  if  any 
person  shall  nnlawfulty,  but  not  feloniously, 
destroy  or  injure  property  not  his  own,  he  shall 
be  subject  to  a  fine,  where  defendant  was  ac- 
cused of  nnlawfuliy  tearing  down  the  fence  of 
the  prosecutor,  evidence  that,  according  to  a 
survey  made  on  the  prior  transfer  of  the  farm 
DOW  owned  by  the  defendant,  the  boundary  line 
was  found  at  one  point  to  extend  slightly  onto 
the  land  of  the  prosecutor,  and  the  grantee  in 
such  transfer  took  such  title  to  the  disputed 
land  as  the  grantor  possessed,  which  the  gran- 
tee subsequently  conveyed  to  the  defendant, 
was  admissible  to  show  that  defendant  acted 
in  good  faith. 

2.  Where  defendant  was  accused  of  unlaw- 
fully  tearing  down  the  fence  of  the  proBeeutor, 
to  refuse  an  instruction  that  if  the  defendant 
tore  down  the  fence  under  a  claim  of  right,  be- 
lieving It  to  be  his  own,  then  the  jury  should 
find  for  the  defendant,  was  erroneous. 

Error  to  Washington  county  court. 
John  Wise  was  unlawfully  convicted  '  of 
tearing  down  a  fence,  and  be  brings  error. 

Reversed. 

J.  J.  Stuart,  for  plaintiff  In  error.  A.  J. 
Montague,  Atty.  Oen.,  for  the  Common- 
wealth. 

KBITH.  P.  This  la  a  writ  of  error  to  a 
Judgment  of  the  county  court  of  Washing- 
ton county,  sentencing  Wise  to  pay  a  fine  of 
five  dollars  for  unlawfully  tearing  down  and 
Iftaving  open  a  fence  of  one  H.  A.  Mann. 

Section  3789  of  the  Code  provides:  "It 
any  person  unlawfully,  but  not  feloniously, 
take  and  carry  away,  or  destroy,  deface,  or 
injure  any  property,  real  or  personal,  not 
Ills  own,  *  *  *  he  shall  be  fined  not  less 
than  five  nor  more  than  five  hundred  dol- 
lars." 

In  support  of  his  plea  of  "not  guilty," 
prisoner  offered  to  show  that  the  land  np< 
on  which  be  resided  had  formerly  belonged 


to  White,'  who  sold  to  Counts.  When  a 
view  was  made  with  a  view  to  the  making 
of  a  deed  to  Counts  by  White,  the  lines  of 
the  survey  were  run  at  one  point  upon  land 
claimed  by  H.  A.  Maun,  the  prosecutor  In 
this  case.  He  making  objection,  White  said 
to  Counts  that  he  would  not  convey  to  him 
any  part  of  the  disputed  land,  not  because 
he  meant  to  abandon  any  right  he  had,  but 
because  he  did  not  consider  the  subject 
worthy  of  controversy,  but  at  the  same  time 
agreed  verbally  with  Counts  to  transfer  to 
him  any  claim  he  might  have  to  the  par- 
cel of  land  in  dispute.  Counts  sold  to  Lilly, 
and  Lilly  to  Mitchell,  the  immediate  grantor 
of  the  prisoner.  At  the  trial  the  prisoner 
offered,  but  was  not  permitted,  to  prove  by 
Counts  that  this  verbal  contract  with  re- 
spect to  the  disputed  land  had  been  trans- 
ferred to  him.  It  Is  not  pretended,  of 
course,  that  this  verbal  contract  or  under- 
standing passed  title,  but  it  does  bear  upon 
the  bona  fides  of  a  claim  of  right  asserted 
by  the  prisoner,  and  shotild  have  been  ad- 
mitted. 

The  prisoner  asked  the  court  to  instruct 
the  Jury  as  follows:  "The  court  instructs 
the  Jury,  If  they  believe  from  the  evidence 
that  the  defendant,  John  Wise,  pulled  down 
the  fence  and  left  it  down  under  a  claim  of 
right,  believing  It  to  be  his  own,  and  be- 
lieving that  he  had  a  bona  fide  right  there- 
to, then  the  Jury  shall  find  for  the  defend- 
ant" 

This  Instmctlou  propounds  the  law  cor- 
rectiy,  and  should  have  been  given.  Rat- 
elifle's  Case,  5  Grat,  at  page  688;  2  Whart 
Or.  Law.  S  1072a.  The  county  court  seems 
to  have  recognized  this  principle  In  the  in- 
struction which  It  gave,  and  It  might  have 
been  unnecessary  to  have  reversed  Its  judg- 
ment upon  this  ground  If  It  stood  alone; 
but,  as  the  case  must  go  back  for  a  new 
trial  on  account  of  the  error  committed  In 
the  ex<dusIon  of  evidence,  It  will  be  proper, 
upon  a  subsequent  trial,  to  give  the  instmc- 
tlon  as  requested  by  the  prisoner. 

The  other  objections  are  not  well  taken. 

The  Judgment  of  the  county  court  must 
bo  revorsed,  and  a  new  trial  awarded. 

RIBLT,  J.,  absent 


VIRGINIA  &  TENNBSSBIQ  GOAL  ft  IRON 

CO.  T.  McCTiWT.TiAyD  et  uz. 
(Supreme  Court  of  Appeals  of  Vfa^nla.  June 

28,  1900.) 

HOlfBSTBAD—DIEED— HUSBAND  AMD  WIFE— 
VKNDEE— BTATUTB8. 

1.  Under  Code,  {  3684,  providing  that  real 
estate  set  apart  as  a  homestead  Boall  not  be 
aliened  by  the  householder,  if  a  married  man, 
except  by  the  joint  deed  of  himself  and  wife,  a 
deed  of  the  homestead  by  the  husband  alone  Is 
void,  and  conveys  nothing  to  the  grantee. 

2.  Const  art  11,  which  gives  the  homestead 
right  gives  the  general  assembly  power  to  pro- 
vide on  what  conditions  the  head  of  a  family 
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shall  bold  8nch  homestead,  but  restrains  the  ' 
uaembly  from  impairing  or  deteatuaa  the  ben- 
efits  Inteaded  to  be  conferred  by  that  article 
of  the  coDstitutioD.  Beld,  that  Code,  {  3634, 
providing  that  the  homeatead  of  a  married  man 
shall  not  be  aliened  except  bj  the  joint  deed  of 
himself  and  wife»  is  not  an  unreasonable  re- 
striction of  the  power  of  alienation  of  the  home* 
stead,  and  does  not  impair  the  benefits  intend- 
ed to  be  clven  hj  the  constitntlon. 

Appeal  from  circuit  court,  Wise  coun^. 

Suit  by  M.  I*  McClelland  and  Frances  B. 
McClelland,  his  wlf^  to  set  aside  a  deed 
from  M.  L.  McClelland  to  O.  Barrett,  Jr.,  and 
one  from  O.  Barrett,  Jr.,  to  the  VlTKinia  & 
Tennessee  Goal  &  Itoa  Company.  Decree 
for  plalnUflB,  and  defendant  appeals.  Af- 
firmed. 

Fulton  &  McDowell  and  D.  D.  Hull.  Jr., 
for  appellant.   B.  T.  Irvine,  for  appellees. 

ELA.RRISON,  J.  In  1S83,  M.  L.  McClelland, 
a  householder  and  bead  of  a  family,  exe- 
cuted and  bad  recorded  his  deed,  describluE 
a  certain  tract  of  about  100  acres  of  land, 
and  claiming  the  benefit  of  the  same  as  a 
homestead,  pursuant  to  the  provisions  of  the 
statute  in  such  cases  made  and  provided. 

In  1886,  being  still  a  householder  and  head 
of  a  family,  he  made  a  deed,  in  which  his 
wife  did  not  unite,  conveying  the  coal  and 
timber  In  and  upon  the  land,  theretofore 
claimed  as  a  homestead,  to  O.  Barrett,  Jr. 
Subsequently,  O.  Barrett,  Jr.,  sold  and  con- 
veyed the  B&jne  to  the  appellant. 

This  suit  Is  brought  by  M.  L.  McClelland 
and  Frances  B.  McClelland,  his  wife,  seek- 
ing to  have  set  aside  and  declared  void  the 
deed  from  M.  L.  McClelland  to  O.. Barrett. 
Jr.,  and  also  the  deed  from  the  latter  to  ap- 
pellant. In  support  of  the  prayer  of  their 
bill,  appellees  rely  upon  section  8884  of  the 
Code,  which,  to  far  as  now  material,  reads 
as  follows: 

"The  real  estate,  set  apart  as  aforesaid, 
shall  not  be  mortgaged,  encumbered,  or 
aliened  by  the  householder.  If  a  married 
man,  except  by  the  Joint  deed  of  himself 
and  his  wife." 

There  was  no  error  in  overruling  the  de- 
murrer to  the  bill.  No  reason  has  been  as- 
signed In  Its  support,  and  we  see  no  ground 
for  sustaining  It.  The  chief  contention  of 
appellant  Is  that  the  statute  (Code,  S  3634)  !s 
unconstitutional,  because  contrary  to  the 
express  language  of  the  constitution,  and 
contrary  to  the  Intent  of  Its  framera;  the 
argument  being  that  the  statute  puts  a 
check  upon  the  free  alienation  of  the  home- 
stead, and  thereby  Impairs  the  benefits  In- 
tended to  be  secured  by  the  constitution. 

Article  11  of  the  constitution.  In  so  far  as 
now  material,  reads  as  follows; 

"Section  1.  Every  householder  or  head  of 
a  family  shall  be  entitled  ♦  •  •  to  hold 
exempt  from  levy,  seizure,  garnishing  or 
sale,  under  any  execution,  order  or  other 
process,  *  *  *  his  real  and  personal 
proittrtar,  or  either,  *  *  *  to  tiie  value 


of  not  exceeding  two  thousand  dollars  to  be 
selected  by  him." 

"Sec.  5,  The  general  assembly  shall,  at  its 
first  session  under  this  constitution,  pre- 
scribe in  what  manner  and  on  what  condi- 
tions the  said  households  or  head  of  a  fam- 
ily shall  thereafter  set  apart  and  hold  for 
himself  and  family,  a  homestead  ont  of  any 
property  hereby  exempted.  •  *  •  But 
this  section  shall  not  be  construed  as  an- 
thorlztng  the  general  assembly  to  defeat  or 
Impair  the  benefits  intended  to  be  conferred 
by  the  provisions  of  this  article." 

"Sec.  7.  The  provisions  of  tills  article 
shall  be  construed  liberally,  to  the  end  that 
all  the  intents  thereof  may  be  fnlly  and  per- 
fectly carried  out." 

We  cannot  concnr  In  the  view  that  the 
legislature  has  gone  beyond  its  power  in 
enacting  that  the  real  estate  set  apart  as  a 
homestead  shall  not  be  aliened  by  the  house- 
holder, if  a  married  man,  except  by  the  joint 
deed  of  himself  and  wife.  By  section  6  of 
the  article  under  consideration,  the  broadest 
powers  are  given  the  legislature  In  the  mat- 
ter of  prescribing  the  conditions  upon  which 
the  homestead  should  be  set  apart  and  held. 
The  restriction  placed  by  section  363-1  apon 
the  right  to  alien  real  estate  set  apart  as  a 
homestead  Is  not  unreasonable,  and  doee  not 
Impair  the  benefits  Intended  to  be  secured 
by  the  constitution.  The  manifest  purpose 
of  the  constitution  was  to  secure  the  family 
a  home,  notwithstanding  the  misfortune  of 
the  husband,  and  It  tends  in  a  fal^  degree 
to  accomplish  that  object  to  provide  that 
real  estate  set  apart  as  a  homestead  shall 
not  be  aliened  except  by  the  Jtrint  deed  of 
the  husband  and  wife. 

The  learned  counsel  for  the  appellant  has 
pressed  with  much  earnestness  the  view 
that  to  declare  valid  section  3634  is  to  hold 
that  the  framers  of  the  constitution,  in 
drafting  article  11.  had  two  irreconcilable 
Intents.  The  ground  of  this  argument  is 
that  in  holding  the  statute,  now  carried  Into 
section  3647.  to  be  a  valid  exercise  of  leg- 
islative power,  this  court  has  held  that  the 
constitutional  Intent  was  to  give  the  holder 
of  the  homestead  the  unrestrained  power  of 
alienation.   Reed  v.  Bank,  29  Grat  719. 

The  right  to  waive  the  benefit  of  the  home- 
stead exemption  In  a  bond,  bill,  note,  or  oth- 
er Instrument  Is  expressly  given  by  section 
3647.  and  the  single  question  decided  in  the 
case  cited  was  whether  a  householder  or 
head  of  a  family  had  a  right  under  the  con- 
stitution to  waive  the  benefit  of  the  exemp- 
tion. The  .court  held  that  the  statute  was 
constitutional,  and  that  the  householder  or 
head  of  a  family  had  the  right  to  waive  the 
benefit  of  his  homestead  exemption  in  the 
manner  prescribed  by  the  statute.  The  court 
said  that  there  was  neither  an  express  nor 
implied  prohibition  of  a  waiver  of  the  home- 
stead exemption  In  the  constitution,  nor  was 
there  any  Interdiction  of  the  powers  of  the 
legislature  to  prorlde  for  sucb  a  w&Itw,  or 
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The  mode  In  which  It  may  be  exercised.  Ah 
already  stated,  the  legislature  1b  glren  very 
broad  power  and  discretion  by  article  11  In 
the  matter  of  prescribing  the  couditlona  upon 
which  the  homestead  shall  be  set  apart  and 
held,  and  we  see  no  sufficient  reason  why  it 
could  not  provide,  as  a  basis  of  credit,  that 
the  householder  might  In  a  bond,  note,  or 
other  instrument  waive  the  exemption,  and 
at  the  same  time  provide,  as  a  means  of  pro- 
tecting, to  some  extent,  the  family,  that  In 
the  case  of  real  estate  set  apart  as  a  home- 
stead it  should  not  be  aliened  except  by  the 
"Wife  uniting  with  the  husband  In  the  con- 
veyance. It  must  be  remembered  that  when 
a  householder  takes  the  benefit  of  the  home- 
stead exemption  he  not  only  impairs  the 
rights  of  his  creditors,  but  he  surrenders  at 
The  same  time  some  of  bis  own  rights.  He 
takes  the  property  set  apart  upon  the  terms 
prescribed  as  the  conditions  upon  which  he 
ta  permitted  to  hold  it.  He  is  not  compelled 
to  take  the  homestead,  but,  if  he  does,  the 
benefit  secured  is  to  free  the  property  select- 
ed from  the  attack  of  his  creditors,  and  in 
return  for  this  benefit  the  statute  requires 
him  to  surrender  his  former  dominion  over 
the  land  set  apart,  only  to  the  extent  of  pro- 
viding that  he  cannot  alien  the  same  except 
by  his  wife  uniting  with  him  lo  the  convey- 
ance. In  HatorfC  v.  WelIfoi;d,  27  Grat.  356, 
Judge  Staples  says  that  the  policy  which 
dictated  these  homestead  exemptions  was 
suggested  by  considerations  both  of  a  political 
and  a  benevolent  character;  "benevolent,  be- 
cause the  possession  of  the  homestead  is  the 
security  of  the  family  against  the  improvi- 
dence, the  follies,  and  the  imprudences  of 
the  husband  or  father."  This  benevolent  in- 
tent has  lieen  carried  out  in  a  meager  way, 
for  It  is  a  very  small  protection  to  the  fam- 
ily against  the  improvidence  and  follies  of 
the  husband  to  limit  his  power  of  alienation 
only  to  the  extent  provided  by  section  3634. 
If  any  conflicting  Intent  Is  attributed  to  the 
framers  of  the  constitution  by  the  decision 
construing  section  3647,  and  the  view  here 
taken  of  section  3634,  it  is  more  apparent 
than  real.  Certainly,  there  is  no  such  con- 
flict as  would  warrant  this  court  in  holding 
unconstitutional  a  statute  so  plainly  valid 
and  reasonable  as  that  now  before  us.  We 
Invoke  here  for  our  guidance  the  same  rule 
laid  down  In  Reed  v.  Bank,  supra,  that  "up- 
on the  most  familiar  principles,  reiwatedly  de- 
clared by  the  decisions  of  the  supreme  court 
of  the  United  States,  and  by  the  supreme 
courts  of  all  the  states,  and  by  none  more 
emphatically  than  by  this  court,  every  stat- 
ute is  presumed  to  be  constitutional.  It  can- 
not be  declared  by  the  courts  to  be  other- 
wise, unless  it  be  made  clearly  so  to  appear. 
The  whole  lawmaking  power  Is  vested  in  the 
legislature,  which  Is  omnipotent  unless  re- 
stricted by  the  express  or  Implied  provisions 
of  the  state  or  national  constitution." 

It  is  further  contended  that  while  section 
3034  forbids.  It  does  not  Invalidate,  a  con- 
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veyance  made  by  the  householder  alone;  that 
such  a  deed  is  not  declared  by  the  statute 
to  be  void  or  voidable;  and  that  the  statute 
la  to  be  strictly  construed,  and  nothing  can 
be  added  to  It  by  Intendment. 

Homestead  statutes  are  always  construed 
liberally,  in  order  that  their  purpose  may  be 
more  certainly  accomplished.  Section  7  of 
the  article  of  the  constitution  now  under 
consideration  expressly  provides  that  the 
provisions  of  said  article  "shall  be  construed 
liberally,  to  the  end  that  all  the  intents  there- 
of may  be  fully  and  perfectly  carried  out." 
The  framers  of  the  constitution  are  ^Iresum- 
ed  to  hare  known  the  general  rule  of  inter- 
pretation now  contended  for,  and  It  Is  a 
most  reasonable  presumption  that  they  in- 
serted section  7  Into  article  11  in  order  to  pre- 
vent the  application  of  that  rule  to  the  stat- 
utes enacted  for  the  purpose  of  carrying  out 
the  provisions  of  that  article.  Further,  the 
legislature  must  have  bad  in  mind  the  con- 
stitutional provision  for  a  liberal  construction 
of  these  statutes  when  It  enacted  section 
3C34,  and  therefore  knew  that  it  was  not  nec- 
essary to  declare  such  a  deed  as  that  In  ques- 
tion void;  otherwise,  why  should  the  section 
have  been  enacted  at  all?  To  give  the  statute 
ihe  construction  contended  for  would  make 
it  nugatory,  and  defeat  the  plain  purpose  of 
the  legislature.  To  hold  that  the  household- 
er cannot  convey  the  land  set  apart,  except 
the  wife  unite  In  the  conveyance,  and  then  to 
hold  that  If  he  does  do  it  the  deed  must  be 
held  valid,  would  destroy  the  law.  The  only 
way  to  carry  out  the  legislative  Intent  Is  to 
hold  the  deed  of  the  husband  solus  void. 
This  construction  Is,  we  think,  amply  Justi- 
fied by  the  language  of  the  section  and  the 
constitution. 

It  Is  further  contended  that  M.  L.  McClel- 
land owned  the  land  In  question  In  fee  sim- 
ple, and  that.  Inasmuch  as  the  homestead 
estate  must  expire  after  the  death  of  Mc- 
Clelland and  his  wife  and  the  majority  of 
his  youngest  child  (section  3636),  the  deed 
should  not  he  held  void  as  to  the  remaining 
or  underlying  estate,  but  should  be  held  to 
operate  as  an  alienation  of  such  right  or  In- 
terest therein  as  the  grantor  might  lawfully 
convey.  The  fallacy  of  this  position  is  found, 
we  think.  In  the  assumption  that  there  is  an 
estate  remaining  after  or  underlying  the 
homestead  that  the  husband  can  lawfully 
convey.  The  "homestead  estate"  Is  a  unit 
It  does  not  consist  of  a  life  estate  in  the  land 
with  remainder  over.  The  claimant,  when 
the  law  Is  compiled  with,  gets  the  whole  es- 
tate In  the  land,  and  It  Is  the  entire  estate 
thus  acquired  that  he  is  forbidden  to  alien, 
except  his  wife  Join  in  the  deed.  It  would 
greatly  impair  the  benefits  Intended  to  be  se- 
cured by  the  constitution  were  any  part  or 
interest  In  tills  estate  to  be  vested  In  the 
appellant  under  the  deed  In  question.  If 
appellant  held  a  vested  Interest  to  take  effect 
upon  the  death  of  the  husband  and  wife  and 
the  majority  of  the  youngest  child,  the  estate 
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created  by  the  Uw  would  be  greatly  depre- 
ciated In  -value.  Tbe  husband  has  a  right, 
the  wife  uniting,  to  sell  and  convey  the 
homestead  estate,  or  to  consume  such  estate 
In  any  other  way  recognized  by  the  law.  He 
would  be  deprived  of  this  right  because  un- 
able to  make  title,  if  a  remaining  or  under- 
lying part  of  the  homestead  was  vested  in 
appellant.  We  conclude,  therefore,  that  no 
right  or  Interest  has  been  acquired  by  ap- 
pellant under  the  deed  In  question  that  the 
grantor  could  lawfully  convey. 

For  these  reasons,  the  de<»ee  complataed 
of  Is  aftrmed. 

RIELY,  7.,  absent 


FRY  et  al.  v.  8T0WERS  et  al. 

(Supreme  Oonrt  of  Appeals  of  Tlrginfa.  Jime 

28.  1900.) 

DISPnTED  TRACT— PARTIAL  ADVERSE  POSSES- 
SION—EJECTMBNT— PAROL  DISCLAIMBR—AD- 
ICISSIONS  AS  EVIDENCE— INSTRUCTIONS  NOT 
CONFLICTINO— VERDICT— CO  NFLICTINO  EVI- 
DENCE—APPEAL— EXCESSIVE  RBCOVBRT— IN- 
ACCURATE DISCLAIMER— NEW  TRIAL— IMPO- 
SITION OP  TERMS—DISPOSITION  ON  APPEAL. 

1.  Where  a  Benlor  claimant  Is  in  actual  pos- 
session of  land,  and  a  junior  claimant  to  a 
portion  thereof  enters  on  and  incloses  a  part 
only  of  the  interlock,  and  holds  his  inclosure 
adverse  to  the  senior  olaimunt.  such  adverse 
possession  will  confer  title  on  the  junior  claim- 
ant only  to  so  much  of  the  interlock  na  be  actu- 
ally occupies,  and  will  not  be  extended  to  em- 
brace constructively  all  of  the  disputed  portion, 
as  against  the  actual  occupancy  of  the  senior 
claimant. 

2.  Instructions  in  an  cdectment  suit  that  dis- 
claimer of  title  can  only  be  made  by  deed  or 
court  record,  and  that  while  a  parol  disclaimer 
is  iaeffectual,  yet  a  solemn  aamlsaton  by  the 
landowner  in  regard  to  the  boundary  disputed 
Is  entitled  to  the  same  weight  in  evidence  as 
In  any  other  case,  are  not  In  conflict,  and  It  Is 
not  error  to  give  them  both. 

3.  Where  a  verdict  settling  a  boundary  dis- 
pute is  rendered  on  conflicting  evidence,  it  will 
not  be  disturbed  on  appeal. 

4.  Where  plaintilF  in  ejectment  recovers  an 
eatcesBive  verdict,  and  judgment  is  rendei*ed  ac- 
oordingly,  a  dinelaimer  entered  of  record  in 
court,  which  fails  to  accurately  describe  the  ex- 
cess, will  not  prevent  the  granting  of  a  new 
trial,  or  the  imposition  of  terms  on  plaintiff 
to  execute  an  accurate  release  in  order  to  avoid 
a  new  trial. 

5.  Where,  in  ejectment  involving  a  boundary 
dispute,  plaintiff  recovered  a  verdict  for  the  en- 
tire interlock,  and  judgment  was  rendered  ac- 
cordingly, and  it  was  conceded  that  defendant 
had  gained  title  by  adverse  possession  to  a  por- 
tion of  the  interlock,  it  was  error  not  to  grant 
defendant's  motion  for  a  new  trial  unless  plain- 
tiff should  releaoe  Buch  portion;  the  practice 
of  im^sing  tei-ms  on  the  party  acfaieviDg  an 
exccsiuve  recovery  as  a  condition  for  refusing 
a  new  trial  being  applicable  to  ejectment  equal- 
ly with  other  nctloiis.  not  wit  hst  an  ding  the  ver- 
dict fixes  the  boundaries  of  the  land  recovered. 

C.  Wliere  plaintiff  in  ejectment  has  recover- 
ed an  excessive  vei-dict  and  judsment,  tlie  judg* 
ment  will  be  revL-rsed  on  appeal,  with  direction 
to  awai-d  a  new  trial  unless  plaintiff  will  re- 
lease on  the  record,  by  proper  desorlption,  the 
excess  recovered. 

Brror  to  dnmlt  cmat.  Bland  county. 


Action  by  one  Stowers  and  others  against 
one  Fry  and  others.  From  a  judgment  In 
favor  of  plaintiffs,  defendants  bring  erra'. 
Reversed,  with  directions. 

J.  H.  Fulton,  for  plaintiffs  In  error.  S.  W. 
WilUama  and  F.  Kegleg^,  for  defendants  In  er^ 
ror. 

HARRISON,  J.  This  Is  an  ordinary  action 
of  ejectment.  The  land  In  controversy  Is  an 
Interlock  of  grants.  The  plaintiff  claims  un- 
der a  grant  from  the  copamonwealth  to  Daniel 
Roblnett  In  the  year  180S,  and  the  defendant 
under  three  grants  from  the  nmunonwealtb  to 
James  Devor,  dated,  respectively,  In  1828» 
1810,  and  1842. 

It  appears  that  the  plaintiff  has  been  In  the 
actual  possesirion  of  the  land  embraced  In  the' 
intent  under  which  he  claims  for  many  years, 
having  cleared  and  cultivated  a  large  part 
thereof  and  built  a  house  thereon.  It  further 
appears  that,  while  the  plaintiff  was  thus  in 
the  actual  possession  of  the  land  covered  by 
the  Robinett  patent,  the  defendant,  whose 
later  grant  overlapped  that  of  the  plaintiff, 
entered  upon  and  Inclosed  a  small  part  of  the 
interlock  created  by  the  overlap,  and  held  the 
same  adversely  to  the  plaintiff  for  the  statu- 
tory period.  It  Is  conceded  by  the  plaintiff 
that  the  defendant  Is  entitled,  by  reason  of 
his  entry  and  adversary  possession,  to  so 
much  of  the  Interlock  as  may  be  within  the 
actual  inclosure  made  by  him,  but  that  his 
right  extends  no  further  than  the  limits  of 
such  inclosure.  On  the  other  band,  the  de- 
fendant contends  that,  by  virtue  of  bis  Inclo- 
sure of  part  of  the  Interlock,  bts  right  extends 
to  the  limits  of  his  grant,  and  includes  the 
whole  of  the  interlock.  The  contention  of  the 
parties  is  presented  by  instructions  Nos.  1,  2, 
5,  and  7  given  for  the  plaintiff,  and  No.  5  ask- 
ed for  by  the  defendant  and  refused.  The 
question  presented,  though  much  disenssed, 
has  never  been  settled  In  this  state. 

It  Is  ^ery  clearly  stated  by  Judge  Bnchan- 
Btt  In  Stull  V.  Iron  Co.,  92  Va.  253,  23  S.  E. 
29S,  to  be  this:  "Does  the  adverse  possession 
of  a  claimant  under  a  junior  fitie  extend  to 
the  whole  of  his  tract,  or  only  to  the  extent 
of  his  Indosures,  where  there  are  conflicting 
grants  or  deeds  to  lands  causing  an  Interlock, 
the  claimant  under  the  older  title  being  In  ac- 
tual possession  of  a  part  of  his  land  outside  of 
the  Interlock  when  the  claimant  under  the 
junior  title  entered  upon  and  took  actual  pos- 
session of  a  part  of  the  Interlock,  claiming 
title  to  the  whole  extent  of  his  bonndary?" 

Much  has  been  said  by  judges  and  learned 
writers  upon  this  question.  It  would,  how- 
ever, add  nothing  to  the  value  of  this  opinion 
to  review  the  auiborltles,  or  repeat  here  what 
has  been  so  well  said  by  others.  In  the  deci- 
sions of  our  own  state,  as  well  as  learned  ar- 
ticles In  our  Law  Register,  all  has  been  said 
by  way  of  discussion  that  need  be  said.  Pro- 
ceeding, tiien,  directly  to  a  decision  of  the 
qnestlon  presented,  we  are  of  opinion  that 
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where  a  senior  patentee  settles  upon  any  por- 
tion of  his  land,  clatmtng  title  to  the  whole, 
whether  Inside  or  outside  ot  the  Interloclc.  be- 
fore the  Junior  patentee  baa  settle^  upon  any 
Dart  of  the  Interlock,  the  senior  patentee  is  In 
posseaslon  to  the  extent  of  his  grant,  and  a 
aubflequent  entry  of  the  Junior  patentee  upon 
the  Interlock  only  onats  liie  senior  patentee  to 
the  extent  of  th^  land  actually  In  the  occu- 
pancy of  the  Junior  patentee  by  residence,  im- 
provement  oultlratlon,  or  other  open,  noto- 
rious, and  habitual  acta  of  ownership. 

The  conclusion  reached  la  supported  by  the 
better  reason,  and  Is  In  accordance  with  the 
great  weight  of  authority. 

It  follows,  from  what  has  been  said,  that 
there  was  no  error  In  glvlog  Instructions  Noa. 
1,  2,  5,  and  7  for  the  plaintiff,  nor  In  refusing 
Instruction  No.  5  asked  for  by  the  defendant. 

It  Is  farther  objected  that  Instruction  No. 
3  given  for  the  plaintiff  is  In  conflict  with 
instruction  No.  8  gtren  for  the  defendant,  and 
should  not  have  been  given. 

We  are  of  opinion  that  both  instructions' 
correctly  state  the  law  and  were  properly  giv- 
en. The  instruction  for  the  defendant  told 
the  Jury  that  a  disclaimer  of  a  legal  title 
could  only  be  made  by  deed  or  by  record  In 
court,  and  the  Instruction  far  the  plaintifT  in- 
forms the  Jury  that  while  there  can  be  no 
parol  disclaimer  of  title  to  land,  still,  where 
the  owner  of  land  makes  a  solemn  admission 
tn  regard  to  a  disputed  queetion  of  location  or 
boundary,  or  in  regard  to  the  time,  location, 
and  existence  of  a  disputed  eomer,  then  sucli 
admissions  are  entitled  to  the  same  weight  In 
an  ejectment  case  that  would  be  given  to 
them  by  the  Jury  in  any  other  case.  There  is 
no  conflict  between  the  two  Instructions. 
That  for  the  plaintiff  admits  the  correctness 
of  the  Instruction  for  the  defendant,  and  piy>- 
potinds.  In  addition,  a  sound  proposition 
touching  the  weight  of  admissions  as  to  a  dis- 
puted boundary  or  corner. 

Instruction  No.  8  given  for  the  plaintiff  Is 
objected  to  upon  the  ground  that  there  was 
no  evidence  tending  to  support  It  We  think 
the  record  In  the  trespass  case,  which  was  In- 
troduced by  the  plaintiff  without  objection, 
and  read  to  the  Jury,  was  sufficient  to  Justify 
this  Instruction. 

The  last  assignment  of  error  la  to  the  action 
of  the  conrt  in  refusing  to  set  aside  the  ver- 
dict as  contrary  to-  the  law  and  the  evidence. 

The  real  controversy  before  the  Jury  was 
the  true  boundary  lines  of  the  Robinett  pat- 
ent, under  which  the  plaintiff  Stowers  claim- 
ed. Upon  this  question  the  evidence  was  con- 
flicting. The  jnry  have  established  the  true 
lines  to  be  as  contended  for  by  the  plaintiff, 
and  upon  well-settled  principles  the  verdict 
must  stand,  unless  some  other  valfd  objec- 
tion can  be  shown  thereto.  The  record  shows 
ihat  the  verdict  was  in  favor  of  the  plaintiff 
for  the  entire  tract  within  the  boundary  of 
the  Robinett  surrey.  This  Included  the 
wbole  Interlock,  wheraaa,  as  already  seen, 
the  defeadant  Fry  was  entitiwl  to  that  por- 


tton  of  the  Interior  Actudly  Iniloaed  and 
occupied  by  him.  The  court  rendered  it» 
Judgment  In  accordance  with  this  verdict 

After  the  Judgment  was  entered,  the  plain- 
tiff appeared  in  court,  and,  by  order  entered 
of  record,  released  and  disclaimed  title  Id 
favor  of  the  defendant  to  that  portion  of  the- 
land  within  the  interlock  which  was  in  the 
actual  iucloBure  and  occupancy  of  the  de- 
fendant.  This  release,  If  accurate,  woulct 
have  accomplished  the  ends  of  Justice,  anf 
secured  to  the  defendant  all  of  his  rights. 
It  Is,  however,  contended  that  this  disclaim- 
er does  not  accurately  describe  such  inclos- 
ure,  and  that  the  error  of  the  court  In  giv- 
ing Judgment  for  the  whole  cannot  now  be 
corrected,  and  that  the  verdict  of  the  Jury 
must  therefore  tie  set  aside  and  ft  new  trial 
awarded. 

It  does  not  dearly  appear  from  the  record 
what  the  area  of  the  defendant's  Inclosure  is. 
It  was  certainly  very  small,— -leas,  pvabably, 
than  an  acre.  Its  trifling  value,  no  doub^ 
caused  no  importance  to  be  attached  to  It 
except  as  a  basis  for  claiming  the  entire  in- 
terlock, and  hence  the  failure  to  refer  to  It 
in  the  verdict 

New  trials  being  addressed  to  tlie  discre- 
tion and  authority  of  the  court  In  order  to 
prevent  a  material  and  manifest  hijustlccv 
the  court  as  the  alternative  of  a  new  trial, 
may  Impose  terms  upon  the  party,  requlrlns 
blm  to  consent  to  such  a  modiflcatlon  of  the 
verdict  as  will  meet  the  substantial  Justice 
of  the  case.  So,  the  new  trial  may  be  lim- 
ited to  a  single  point  as  to  a  single  issue  In 
the  case  or  a  particular  question,  without 
reopening  the  whole  case,  or  even.  It  seems, 
as  to  part  of  the  demand  sued  for,  letting  the 
Judgment  stand  for  the  residue.  The  new 
trial  may  be  granted  upon  any  terms  which, 
in  the  discretion  of  the  court  shall  seem  req- 
uisite to  achieve  the  ends  of  Justice  In  the 
particular  case.  4  Minor,  Inst.  pL  1,  p.  OSOu 
and  the  cases  there  cited. 

We  do  not  approve  the  rule  announced  in 
Shlflet  v.  DoweU,  90  Va.  745,  19  S.  E.  848^ 
that  the  principle  stated  does  not  apply  in 
the  case  of  an  action  of  ejectment,  because  of 
the  statute  which  requires  that  the  verdict 
shall  "specify  the  land,  particularly  as  the 
same  is  proved,  and  with  the  same  certainty 
df  description  as  Is  required  In  the  declara- 
tion." The  practice  of  putting  a  party  upon 
terms  where  the  verdict  is  plainly  erroneous 
In  part  Is  a  wise  and  salutary  one,  saving  de- 
lay, costs,  and,  above  all,  ending  strife;  and 
we  perceive  no  good  reason  why  the  ends  t£ 
Justice  are  not  as  much  subserved  by  the 
application  of  the  principle  In  an  action  off 
ejectment  as  In  any  other  case. 

in  1  Grab.  &  W.  New  Tr.  p.  609,  It  Is  said: 
"It  may  be  safely  asserted  that  no  case  can 
occur,  presenting  circumstances,  timely  ad- 
dressed to  the  court,  In  which  the  rights  at 
the  parties  nay  not  be  fully  protected  by  tbe 
Imposition  of  conditions  meethv  tin  exl- 
gaicy.** 
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We  are  therefore  of  opinion  tliat  the  court, 
tiefore  entering  its  Judgment,  should  have 
put  the  plaintiff  upon  terms,  so  aa  to  have 
<.'xclu<led  from  bis  recovery  that  part  of  the 
Interlock  in  the  actual  incloaore  of  the  de- 
fendant 

For  the  foregoing  reasons  the  judgment  Is 
reversed,  and  the  case  remanded,  with  di- 
rections that  unless  the  plaintiff  will  re- 
lease on  the  record,  by  proper  description, 
that  portion  of  the  Interlock  In«the  actual 
possession  of  the  defendant,  the  verdict  be 
set  aside  and  a  new  trial  awarded;  but.  If 
the  plaintiff  accepts  the  terms  prescribed  and 
makes  such  release,  tiie  motion  for  a  new 
itrlal  shall  be  overruled,  and  Judgment  ren- 
•dered  for  the  plaintiff,  with  costs.  Boena 
Vista  Co.  T.  McCandllsta,  92  Ya.  207,  2S  S. 
E.  781. 

The  defendant  In  error,  being  the  party 
BubstaDtlally  prevailing  Id  this  court,  is  en- 
titled to  recover  bla  costs. 


BLANEENSHIP  et  si.  r.  BLT. 

(Supreme  Court  of  Appeals  of  Ylneinia.  June 

21,  1900.) 

INJUNCTION— 8TAT  —  BOND  —  DBCRBB.—  VARI- 
ANCE—DBFBNSB-ESTOFFBL— SPECIAL  FLEAS 

— SUFPICIBNCT  OF  QENERAL  ISSUE— 3IQNINa 
—SUFFICIENCY. 

1.  Where  a  bond  Is  executed  pursuant  to  a 
decree  in  chancery  re<iniring  it  in  order  to  stay 
the  issuance  of  an  injuaction,  the  fact  that  the 
bond  does  not  confovra  to  the  requirements  of 
the  decree  is  not  ground  for  demurrer  to  a 
dei:la  ration  on  the  bond,  since  the  obligation 
does  not  derive  its  efficacy  from  the  decree, 
but,  to  determine  the  liability  of  the  parties, 
the  court  must  look  to  the  Instrument  alone. 

2.  Parties  executing  a  bond  in  pursuance  of 
a  decree  in  chancery  requiring  it  in  order  to 
stay  the  issuance  of  an  injunction  are  after- 
wards estopped  to  deny  the  recitals  of  the  tiond 
in  a  suit  thereon,  though  th^  contradict  the 
chancery  record. 

3.  Where,  to  a  declaration  on  a  bond,  the 
plea  of  non  est  factum  was  interposed,  to- 
gether with  certain  special  pleas  setting  up  de- 
fenses which  were  also  available  under  the  gen- 
eral issue,  and  the  record  shows  that  defend- 
ant introduced  evidence  pertaining  to  the  spe- 
cial defenses  under  the  general  issue,  it  was 
not  error  to  reject  the  special  pleas. 

4.  Where,  in  a  suit  on  a  bond  given  to  stay 
Injunction  proceedlnfcs.  the  defense  relied  on 
Is  that  defendants  signed  as  sureties  under  an 
agreement  that  the  principal  should  also  sign, 
and  !t  appears  that  the  principal's  husband 
signed  her  name  to  the  bond  at  her  request, 
and  that  the  bond  was  filed  in  the  injunction 
suit  and  proceedings  therein  accordingly  stayed 
to  the  principal's  benefit,  such  signini;  by  the 
husband  is  a  sufficient  compliance  with  the 
agreement  to  bind  the  sureties. 

Error  to  circuit  court,  Lee  county. 

Action  on  a  bond  by  O.  H.  Ely  agaliut 
George  W.  Blankenshlp  and  others.  From 
a  judgment  in  favor  of  plalntUt,  defendants 
bring  error.  Affirmed. 

C.  T.  Duncan,  for  plaintiffs  in  error.  Pen- 
nington BroB.  and  M.  Q.  Ely*  for  defendant 
in  error. 


HARRISON,  J.  Tbe  court  Is  of  opinion 
that  the  demurrer  to  the  declaration  was 
properly  overruled.  Tbe  bond  sued  on  was 
executed  in  pursuance  of  a  decree  of  the 
circuit  court  of  Lee  county.  The  defendants 
craved  oyer  of  the  bond  and  of  tbe  decree 
directing  its  execution,  and  then  demurred 
upon  the  ground  that  the  bond  did  not  con- 
form to  the  requirements  of  Abe  decree.  The 
bond  does  not  derive  Its  efficacy  from  the 
order.  It  would  be  a  valid  and  binding  In- 
strument, even  though  the  record  of  tbe 
chancery  case  had  been  silent  with  respect 
to  its  execution.  In  determining  the  liabili- 
ty of  the  parties  to  the  bond  we  must  look 
to  tbe  Instrument  alone,  and  not  to  the  or- 
der of  tbe  court  In  regard  to  Its  execution; 
and,  although  the  Instrument  may  contradict 
tbe  record,  the  parties  executing  it  are  es- 
topped to  deny  Its  recitals.  Caskie's  Bx'ra  t. 
Harrison,  76  Ta.  85. 

Tbe  court  is  further  of  opinion  that  the 
four  pleas  tendered  by  the  defendants  were 
'properly  rejected.  Whether  or  not  these 
pleas  were  good  we  need  not  inquire.  The 
plea  of  non  est  factum,  the  general  Issue, 
was  put  in.  Under  this  plea  It  was  compe- 
tent to  show  any  fact  that  could  have  been 
proven  under  the  special  pleas,  had  they 
been  admitted,  and  It  Is  apparent  from  the 
character  of  tbe  evld^ce  that  tbe  defend- 
ants availed  themselves  of  their  rights  in 
this  respect  without  objection  from  the 
plaintiff. 

Where  the  general  Issue  has  been  pleaded, 
special  pleas  that  set  up  matter  of  defense 
which  can  be  proved  under  the  general  issue 
should  be  rejected.  CJampbell  Co.  v.  Angus, 
91  Va.  438.  22  8.  E.  167;  Richmond  Union 
Pass.  Ry.  Co.  v.  New  Tork  &  S.  B.  By.  Oo^ 
95  Va.  S86,  28  8.  G.  573. 

The  court  Is  further  of  opinion  that  the 
plea  of  nul  tiel  record  was  properly  rejected. 
The  object  of  this  plea  was  to  contradict  tbe 
recitals  of  the  bond  with  the  record  of  tbe 
chancery  suit  This  question  has  been  con- 
sidered in  disposing  of  the  demurrer,  and 
what  is  there  said  need  not  be  repeated  here. 
Franklin's  Adm'r  v.  Deprlest  13  GraL  &7. 

The  court  is  further  of  opinion  that  there 
was  no  error  In  giving  the  two  instructions 
asked  for  by  the  plaintiff.  The  chancery 
suit  In  which  tbe  bond  sued  on  was  executed 
and  filed  was  brought  for  settlement  of  part- 
nership accounts  and  a  dissolution  of  the 
firm  of  M.  E.  Woodward  &  Co.,  composed  of 
M.  E.  Woodward,  one  of  tbe  parties  defend- 
ant, and  G.  H.  Ely,  plaintiff  In  the  suit  at 
bar.  Tbe  partnership  assets  were  In  tbe 
hands  of  M.  B.  Woodward  and  her  husband, 
J.  W.  Woodward.  Tbe  bill  asked  for  a  re- 
ceiver, and  prayed  for  an  injunction  re- 
straining M.  E.  Woodward  and  J.  W.  Wood- 
ward from  disposing  of  the  stock  of  goods 
on  hand,  or  collecting  any  debts  due  tbe 
firm.  Upon  the  hearing  of  the  motion  to 
grant  an  injunction  and  appoint  a  receiver, 
the  court  required  M.  B.  Woodward  to  exe- 
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cnte  to  G.  H.  Ely.  before  the  clerk  of  tiie 
court,  a  bond  with  approved  security  In  tbe 
earn  of  $600,  conditioned  to  Indemnify  and 
save  harmless  said  Ely,  and  to  secure  him 
ivliatever  sum  might  appear  to  be  due  on 
final  settlement  of  tbe  partnership  accounts; 
the  decree  further  providing  for  tbe  Injunc- 
tion and  receiver,  unless  such  bond  was  exe- 
cuted within  10  days.  It  Is  admitted  that  on 
flual  settlement  more  than  5600  was  due  G. 
H.  Ely  on  account  of  debts  against  the  Arm 
paid  by  him,  and  it  Is  not  denied  that  the 
sums  80  paid  were  Intended  to  be  secured  by 
the  bond  sued  on.  It  Is.  however,  contended 
by  George  W.  Blankensblp  that  be  signed 
the  bond  with  tbe  agreement  and  under- 
standing that  M.  ¥L  Woodward  and  F.  A. 
Muosey  were  to  sign  and  acknowledge  the 
same  before  the  clerk  of  the  court,  and  a  like 
contention  is  made  by  F.  A.  Munsey  that  he 
signed  It  with  the  understanding  that  M.  E. 
Woodward  and  George  W.  Blankenship 
would  sign  and  acknowledge  the  same,  and 
that.  Inasmuch  as  M.  B.  Woodward  did  not 
sign  and  acknowledge  the  bond,  they  are 
not  bound. 

The  ground  of  objection  to  the  InstmC' 
tlons  nnder  consideration  Is  that  they  make 
DO  reference  to  these  respective  agreements 
touching  the  execution  and  delivery  of  the 
bond  by  Blankenship  and  Munsey.  Tbe 
bond  is  on  Its  face,  In  all  respects,  a  complete 
Instrument,  duly  signed  by  each  of  the  obli- 
gors named  in  the  body  of  the  bond,  includ- 
Ing  M.  E.  Woodward.  It  appears  from  tbe 
uncontradicted  testimony  of  John  W.  Wood- 
ward that  he  signed  the  bond  for  his  wife, 
M.  E.  Woodward,  at  her  request.  The  bond 
thus  executed  was  filed  in  the  chancery 
cause,  as  shown  by  the  Indorsement  of  tbe 
clerk  thereon,  was  acted  upon  by  M.  E. 
Woodward  receiving  and  enjoying  the  bene- 
fits resulting  from  Its  execution,  and  was  re- 
lied upon  by  G.  H.  Ely  as  hts  protection  In 
lieu  of  the  injunction  and  receiver  asked  for 
by  him.  If,  therefore,  the  defendants  had 
the  right.  In  this  acUon,  to  rely  upon  tbe  con- 
ditions mentioned,  which  we  by  no  means 
concede  (Miller  v.  Fletcher,  27  Grat.  403), 
such  conditions  were  substantially  compiled 
with.  All  of  the  parties  contemplated  did 
sign  tbe  bond,  and  M.  E.  Woodward  has 
been  held  liable  by  the  Judgment  complain- 
ed of,  so  that  no  one  has  been  Injured  by 
reuson  of  her  failure  to  sign  and  acknowl- 
edge the  bond  in  proper  person. 

The  court  Is  furtlier  of  opinion  that  there 
was  no  error  In  refusing  tbe  several  Instruc- 
tions asked  for  by  tbe  defendants.  Without 
prolonging  this  opinion  to  comment  upon 
these  Instructions  In  detail,  it  will  suffice  to 
say  that  they  are  based  upon  the  erroneous 
theory  entertained  by  the  defendants,  that 
tlie  bond  sued  on  derives  Its  efficacy  from 
tbe  decree  directing  Its  execution.  The  ques- 
tions raised  by  tliesp  instruetlons  have  al- 
ready been  disposed  of  In  considering  other 
aasiguuients  of  error. 


The  court  la  further  of  .opinion  that  the^ 
evidence  was  ample  to  sustain  the  verdict 
of  the  Jury,  and  that  tt  was  not  error  to  re- 
fuse to  set  the  same  aside  as  contrary  to  tlie- 
law  and  the  evidence. 

Upon  the  whole  case,  we  are  of  oplDloik> 
that  there  Is  no  error  to  the  prejudice  of  the- 
plalntlfTs  in  error,  and  the  Judgment  li  ftfi- 
firmed. 

BIELT,  J.,  absent 


BROWN  T.  OOMMONWBAI/IH  et  at 

(Supreme  Gonrt  of  Appeals  of  Virginia.  Jnn«- 
21,  1900) 

UOBNSSB  —  MBROANTILB    BUSINESS  —  WHAT- 
CONSTITUTES— CITT  ORDINANCES— 

BTATUTKS— CONSTRUCTION. 

1.  TJnder  Acts  1889-00,  c.  244,  IS  27,  28.  de- 
claring who  shall  be  regnired  to  obtain  a  state- 
license  to  conduct  basiness  as  a  merchant,  pro- 
viding that  a  license  shall  not  be  required  of 
any  person  who  may  canvas  any  county  or 
corporation  to  bay  articles  designed  as  food 
for  man,  unless  he  shall  keep  a  place  of  busi- 
ness for  the  purpose  of  aeUiu  sncb  articles  tat 
or  within  a  balf  mile  of  a  aty  or  town:  and: 
sections  S2  and  33,  providing  that  'a  peddler's- 
Itcense  shall  not  be  required  of  any  one  for 
the  privilege  of  selling  family  sapplies  of  a  per- 
ishable nature,  farm  products,  «tc.;  and  Act 
March  8,  1896  (Acts  1%5^,  p.  685),  maUnff 
it  unlawful  for  any  city  or  town  to  collect  a  tax 
from  any  pcmon  selling  farm  and  domestic 
prodocts  within  the  limits  of  any  such  city  or 
town  outside  the  regular  market  houses  anA 
sheds,— a  peraou  selling  on  the  market  square- 
of  a  city,  from  his  wagon,  country  produce^ 
some  of  which  was  raised  on  his  own  fanur 
and  the  balance  acquired  In  tbe  course  of  bi»- 
business,  is  not  liable  to  a  line  for  doing  busi- 
ness as  a  merchant  in  such  city  without  a  li- 
cense from  the  commonwealth. 

2.  The  city  of  Rosnoke  charter  (Acts  1886- 
90,  p.  549)  i  104,  specifying  various  kinds  of 
business  or  employment  on  which  the  city  may 
levy  a  license  tax.  and  providing  that  a  Ilcenae- 
may  be  required  of  any  person  doing  businesa 
in  such  city,  whether  the  business  be  of  » 
like  character  as  that  specially  mentioned  or 
not,  and  whether  a  license  is  required  therefor 
by  tbe  state  or  not,  does  not  apply  to  a  per- 
son selling  on  the  market  square  country  prod- 
uce from  his  wagon. 

8.  Laws  imposing  a  license  or  a  tax  are- 
strictly  construed,  and  where  there  Is  doubt  as 
to  their  meaning  or  scope  they  are  construed 
more  strongly  against  the  government  and  in 
favor  of  the  citizen. 

4.  General  Ordinances  CSty  of  Roanoke,  { 
70.  imposes  on  the  merchant  doing  business  In. 
the  city  a  tax.  Including  dealers  fn  dry  goods,, 
lumber,  furniture,  groceries,  merchant  tailors, 
or  persons  engaged  In  any  other  mercantile- 
buBinesB  whataoever.  except  where  otherwise^ 
herein  specified.  Section  472  imposes  a  curb- 
age  tax  on  the  sale  of  country  produce  at 
the  city  market,  and  by  section  474  the  sale- 
of  such  produce  is  confined  to  the  city  market. 
Beld.  that  a  person  selling  on  the  market 
square  country  produce  from  his  wagon,  an^ 
wno  has  paid  a  curbage  tax,  is  not  requited  to- 
pay  a  license  tax  as  a  merchant 

Error  to  hustings  court  of  Boanoke. 
W.  C.  Brown  was  convicted  for  vlolatlng- 
the  state  license  law  and  for  doing  buslnes* 
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as  a  mercbant  tnthe  city  of  Roanoke  with- 
out a  license,  and  briiva  error.  Bevereed. 

Hansbrongrb  ft  Hall,  tar  plaintiff  In  error. 
A.  J.  Montague,  Atty.  Qen.,  for  tlie  Common- 
weaith.  G.  B.  Moomaw,  for  defendant  In  w- 
nw  cit7  of  Boaaoks. 

-OAKDWELU  J-  W.  C  Brown  la  a  mer- 
diant  In  the  county  of  Franklin,  and  has  the 
license  required  hj  law  for  the  prlTllege  of 
doing  bnalneaa  aa  a  mercbant  In  tbat  county. 
In  the  course  of  his  business  he  acquires  by 
t»rter  country  produce,  such  as  eggs,  butter, 
fowla„and.veaetableai  which  he  often  gamers 
up  by  sending  his  wagon  around  among  bis 
«uatameFB;  and  from  time  to  time  ha  brings 
the  eotmtiy  produce  raised-  on  his  farm  and 
acqnlued  tbirough  his  8toc»  to  the  city  of 
Hoanoke  for  sale.  Snch  produce  Is  sold  by 
Iilm  fnuu  his  wagon  on  tbe  dtj  market,  In 
accordance  with,  the  market  rsgnlations  of 
tbe  city,  whloh'  regulations  Impose  what  la 
a^owtt  as  a  "curbage  tax*'  for  the  .privilege- 
■of  selling  each  load  of  prodnce  on  the  market 
aquare,  and  confines  the.  sale  of  anch  produce 
to  tht  market  square.  On  October  4,  1808. 
Btoowa  came  to  the  city  ot  Boanoke-  wflll  a 
'wagon  load  of  country  produce,  some  of 
which  was  raised  on  his  own.  farm  and  the 
Ualanos  was  acquired  by  him  In  tbe  course 
of  Us'  bualnesa  He  paid  the  curbage  tax  re- 
qfilDBd  by  the  market  law^  of  the  city,  and 
an  tbe  market  aqnare  Kid  his  load  of  prod- 
uce to  a  mercbant  doing  bnalneaa  In  the 
city.  After  baring  sold  hla  produce,  he  was 
4!Ued  to  appear  before  the  police  Justice  for 
ain  to  show  cause  why  he  sbonld  not  be 
ifined  ftnr  doing  business  as  a  merchant  in  the 
•city  wUhout  having  first  obtained  a  Ucoise 
:A»m  tbe  dly  and  from  the  atate-  of  Virginia 
\to  conduct  auch  bualnessi  Upon  the  bearing 
of  these  warrants  the  police  Justice  dismissed 
^Uiem,  holding  that  Brown  was  not  conducUng 
misineaa  In  the  city  In  awdi  a  manna:  as  to 
make  U  necessary  for  blm  to  obtain  a  mer- 
•cflumt'B  license  in  tbe  dty.  From  this  Judg- 
jnent  the  comm^mwealth  and.  Che  dty  of  Bm^- 
noke  appealed  to  the  hustings  court  of  tbs 
«It7.  and  upon  tbe  hearing  of  the  causes  on 
appeal  the  hustlnga  court  Imposed  a  fine  of 
on  Brown  for  the  Tlctotton  of  the  state 
license  law  and  f2.50  for  doing  business  as  a 
merchant  In  the  cl^  without  a  license  from 
the  city. 

By  agremoit,  one  bill  of  exceptions  was 
taken  to  the  rulings  of  the  buatlnga  court, 
made  applicable  to  botii  cases,  and  thpy  are 
Iwfora  ua  upon  a  writ  of  error  awarded  by 
•one  of  the  judges  of  this  court 

We  will  first  consider  the  question  whether 
«r  not  plaintiff  In  eiror,  under  the  facts  and 
«lrcumstances  stated,  was  required  by  fbe 
TCTenue  laws  of  ttie  commonwealth  to  take 
out  a  merchant's  llcmse  for  the  privilege 
of  selling  bis  country  produce  upon  the  mar- 
ket square  of  the  city  of  Boanoke. 

Section  &1D  of  tbe  Code  rcquhva  that  a 


mercbantfi  license  Aall  designate  some  defi- 
nite place  for  tbe  transaction  of  such  busi- 
ness within  tbe  district  of  the  oommlsrimer 
granting  the  license. 

Tbe  statute  Imposhig  a  license  tax  upon 
merchants  provides  tliat  tbe  tax  shall  be 
graduated  accordhog  to  the  amount  of  1he!r 
purchases  during  the  period  fOr  whldi  tbe 
license  Is  granted,  and  tbe  section  which 
fixes  the  amount  of  the  tax  declares  tbat 
merchant  tallora,  lumber  merchants,  furni- 
ture merchanta,  butchers,  greengrocers,  huck- 
stera.  dealers  In  coal,  ice,  or  wood,  BtaaD 
be  embraced  In  that  section;  but.  It  further 
provides  that  notihing  contaJned  in  titie  sec- 
tion shall  be  BO  construed  as  to  require  a  li- 
cense of  any  person  who  may  canvass  any 
county  or  corporation  to  buy  Iambs,  plga. 
calvea,  fowls,  eggs,  butter,  and  sucli  lUce 
small  matters  of  subsistence  designed  aa  food 
for  man,  unless-  such  person  shall  ke^  a 
phu%  of  business  for  tbe  purpose  of  aelllng 
such  articles  in  or  within  a  half  mQe  of  a 
city  or  town  in  the  stete.  Sections  27,  28, 
c.  244,  Acts  1889-90.  Sections  82^  and  83  of 
that  act  also  expreasly  provide  that  a  ped- 
dler's license  shall  not  be  required  of  any 
one  for  tbe  privilege  of  selling  or  oaerlag 
for  sale  family  aupplies  of  a  perldiable  na- 
ture, farm  products,  wood,  or  coaL  And  by 
an  act  approved  March  8. 18B6  (Acta  1895-96. 
p.  685),  It  Is  declared  unlawful  for  any  city 
or  town,  or  of  any  agent  as  Offloer  of  such 
city  or  town,  to  Impose  or  collect  any  tax. 
floe,  or  other  penalty  from  any  person  Bemng- 
their  farm  and  domestic  products  wKbln  tbe 
limits  of  any  snch  dty  or  town  outside  of 
and  not  within  the  regular  mari:et  booses 
and  aheds  of  such  cltlea  and  towna. 

It  Is,  therefore,  clearly  the  policy  of  tte 
law  to  exempt  jfereom  who  deal  la  country 
produce,  as  plaintiff  In  error  does,  from  the 
payment  of  a  license  tax.  either  aa  a  mer- 
chant or  as  a  peddler,  or  any  tax  tor  buy- 
ing or  selling  outside  of  tbe  market  of  a  city 
or  town  such  produce.  He  does  not  borne 
under  the  exception  In  the  atetute  abore  re- 
ferred to  by  keeping  a  place  of  business  for 
the  sale  of  country  produce  In  or  wltbln  a 
half  mile  of  the  city  of  Boanoke,  but  such 
sales  aa  were  made  by  him  In  the  city  of 
Roanoke  were  made  from  his  wagon  on  the 
market  square. 

A  merchant's  Ucenae  contemplates  that 
tbe  mercbant  la  to  have  a  fixed  place  of 
business  within  a  county  or  city,— a  store  or 
shop  for  the  sale  of  gooda  Thla  la  the  com- 
mon  acceptation  of  the  term  aa  given  in  2 
i  Bouv.  Law  Diet  p.  166.  The  aame  author 
I  defines  the  word  "merchant"  In  Its  legal  ac- 
'  ceptntlon  to  mean  one  whose  business  It  la 
to  buy  and  sell  merdiandlse,  and  saya  tbat 
it  applies  to  all  persons  who  habitually 
trade  In  merchandise.  Neither  in  the  legal 
nor  common  acceptation  of  tbe  word  "mer- 
chant" was  plaintiff  In  error  conducting  a 
mercantile  business  in  the  city  of  Roanoke 
when  aelliug  on  the  market  square  of  tbe 
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«Ity,  from  bis  wagon,  country  produce^  and 
therefore  was  not  liable  to  a  flue  for  doing 
bufilnese  as  a  merchant  In  the  dty  without 
having  first  obtained  a  license  from  the  com- 
monwealth to  condnct  such  a  business. 

It  Is  claimed  that  section  XOi  of  the  char- 
ter of  the  city  of  Soanoke  (Acts  ISUS-Gft,  p. 
^49)  furnishes  authority  in  the  dty  to  Im- 
pose a  merchant's  license  tax  upon  plaintiff 
In  «ror.  This  section,  after  specifying  va- 
rious kinds  of  business  or  employment  up- 
on which  the  city  may  levy  a  license  tax, 
provides  that  a  license  may  be  required  of 
any  person  whatsoever  doing  business  in 
said  city,  whether  the  business  or  employ- 
ment be  of  a  like  character  or  kind  as  that 
specially  mentioned  or  not,  and  whether  a 
license  is  required  therefor  by  the  state  or 
not  Can  It  be  said  that  plaintiff  In  error 
was  doing  business  in  the  dty  of  Hoanoke, 
within  the  meaning  of  the  section?  We 
think  not  It  is  clear  that  selling  country 
-produce  on  the  market  of  the  dty  Is  not 
spedaHy  mentioned  in  the  section,  and  the 
authority  to  impose  a  Hcense  tax  for  the 
privilege  of  conducting  such  a  business  must 
be  derived,  If  at  all,  from  the  powers  con- 
ferred in  general  terms. 

Laws  Imposing  a  license  or  a  tax  are 
fitrlctly  construed,  and  whenever  there  ia 
•doubt  as  to  the  meaning  or  scope  of  such 
laws  they  are  construed  more  strongly 
against  the  government  and  in  favor  of  the 
citizen.  BMrd  v.  ZaUant.  96  Ta.  723.  92  8. 
B.  479. 

Section  70  of  the  general  ordinances  of 
the  dty  of  Roanoke,  like  the  statute  of  the 
state.  Imposes  upon  the  merchant  doing 
business  in  the  dty  a  tax  graduated  accord- 
ing to  the  purchases  he  makes  In  the  con- 
duct of  his  business,  the  tax  imposed  being 
the  same  as  that  prescribed  in  the  statute, 
and  eondudes:  "Denlere  in  dry  goods,  lum- 
ber, furniture,  groceries,  merchant  tailors, 
or  persons  engaged  in  any  other  mercantile 
l>n8lneB8  whatsoever,  and  whether  they  be 
of  like  kind  or  class  with  those  enumerated 
or  not.  except  where  otherwise  herein  spec- 
ified, shall  be  embraced  in  this  section." 

Section  472  of  the  city's  ordinances,  pur- 
suant to  the  authority  expressly  conferred  in 
the  city's  charter,  speclfleally  imposes  a 
curbagc  tax  upon  the  sale  of  country  prod- 
uce at  the  city  market,  making  no  distinc- 
tion between  persons  sellli^  such  produce  of 
their  own  raising  and  persons  who  acquired 
such  produce  In  other  ways;  and  by  section 
474  the  sale  of  snch  produce  la  confined  to 
the  dty  market 

Here,  then,  the  dty  has  confined  the  sale 
of  country  prodnce  to  the  market  squaVe, 
speclfleally  Imposing  a  curbage  tax  for  the 
privilege  of  selling  it  there;  and  In  the  case 
at  bar,  after  this  ciirbnge  tax  had  been  paid 
Dy  plaintiff  in  error,  demand  is  made  upon 
nim  for  the  payment  of  a  license  tax  as  a 
merchant  In  the  city,  on  the  ground,  as 
■ronnael  for  the  dty  contends,  that  when 


plaintiff  In  error  came  to  the  city,  and  paid 
his  curbage  tax,  be  acquired  a  place  to  do 
business  in  the  city  as  a  merchant,  as  fully 
and  completely  as  any  merchant  In  the  city 
doing  business  in  any  of  the  houses  In  the 
city,  etc.  This  position  Is  wholly  untenable. 
When  occupying  a  space  In  the  market  aft- 
er paying  the  curbage  tax,  plaintiff  in  error 
was  not  there  to  buy  and  sell  as  Is  the  busi- 
ness of  a  merchant,  but  merely  to  sell,  from 
his  wagon,  his  load  of  country  produce  rais- 
ed in  part  on  his  farm,  and  the  residue  bar- 
tered for  or  purchased  in  the  course  of  his 
business  In  Franklin  county,  as  he  had  the 
right  to  do:  and  when  this  was  d<me,  or 
the  market  hours  closed,  he  abandoned  the 
space  In  the  market  occupied  by  bim,  and 
had  no  further  right  to  occupy  it  In  no 
sense,  therefore,  was  he  doing  business  as 
a  merchant  in  the  city  of  Roanoke. 

We  are  of  opinion  that  the  charter  of  the 
dty  does  not  authorize  the  imposition  of  a 
merchant's  license  tax  In  such  a  case,  and 
that  the  common  conndl  of  the  city  has  not 
by  the  ordinance  relied  on,  attempted  to  Im- 
pose the  tax. 

The  Judgment  of  the  bustings  conrt  com- 
plained of  will  be  reversed  and  annulled, 
and  this  court  will  enter  such  Judgment  as 
that  court  should  have  entered,  dismissing 
the  warrants  against  i^alntiff  in  error,  with 
coats  to  him  as  against  the       of  Boasofc*. 

BDELT,  X,  absent 


JACKSON  V.  COMMONWEALTH. 
(Supreme  Court  of  Appeals  of  VlrglDla.  June 
21,  1900.) 

HOUICIDB-gnARRBLSOMB  CHARACTER  OF  THB 
12BCBA8BD— BVIDBNCO— ADHISSIBIUTT— 
SBLF-DBFENSE— INSTRUCTIONS. 

1.  To  render  an  aseignment  of  error  for  the 
Improper  eicIuBion  of  evidence  available,  rec- 
ord must  show  what  the  party  offering  the  wit- 
ness expected  to  prove  by  him. 

2.  Where  the  defendant  and  the  deceased 
were  eagaged  in  a  fight,  and  the  dofondant 
Btmck  the  fatal  blow  with  a  rock  while  the 
dcoea»f>d  was  runnlni?  away  from  him,  the 
quarrelsome  and  vindictive  character  of  deceas- 
ed cannot  be  shown. 

3.  An  instruction  that  the  law  of  self-defense 
Is  the  law  of  necessity,  and  the  necessity  relied 
on  to  justify  the  killing  must  not  arise  out  of 
the  prisoner's  own  conduct  and  that  if  the 
nrisonor  assaulted  the  deceased,  and  thereby 
Drouffht  about  the  necessity  of  killing  him, 
then  the  prisoner  could  not  Justify  the  killing 
by  a  plea  of  uece!«sity  unless  he  were  without 
fault  ID  bringing  that  necessity  on  himself,  was 
proper. 

4.  Where  there  was  evidence  that  the  prison- 
er grossly  inaulted  the  deceased,  and  made  an 
assault  on  him,  in  which  he  struck  the  deceas- 
ed a  fatal  blow  with  a  rock  as  the  latter  was 
running  awny  from  him,  an  instruction  that,  if 
the  first  assault  was  made  on  the  deceased  with 
a  preconceived  design  to  kill  or  to  infUd  great 
bodiij  harm,  then  the  malice  of  the  first  as* 
saiilt.  notwithstandinjf  the  violence  with  which 
It  was  returned,  communicntes  itself  to  the  last 
act  of  the  prisoner,  and  the  killing  ia  murder, 
was  snppoited       the  evidence. 
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S.  Where  the  prisoner  and  the  deceased  were 
engaged  in  a  mutoal  combat,  and  the  prisoner 
struck  the  deceased  a  fatal  blow  with  a  rock  as 
the  latter  was  ruDning  away  from  him,  instruc- 
tions on  the  law  of  lelf-defense  were  properly 
refused. 

Error  to  Pulaski  county  court 
Charles  Jacksoii  was  coovicted  of  murder, 
and  be  brings  error.  Affirmed. 

-  3.  0.  'Wysor  and  T.  I^.  Massle,  for  plain- 
tiff In  error.  A.  J.  Montague,  Attjr.  Oen.,  for 
the  Commonwealth. 

BUCHANAN.  J.  The  plalntlfC  In  error 
was  found  guilty  of  murder  In  the  second  de- 
gree and  sentenced  to  the  pealtentlarsr  tot 
a  term  of  five  years. 

The  first  error  assigned  to  the  rulings  of 
the  trial  court  was  its  refusal  to  allow  the 
cliaracter  of  the  deceased  as  a  dangerous 
man  to  be  shown.  Two  witnesaes  were  asked 
if  they  lEDew  the  reputation  of  the  deceased 
as  a  dang^roas  man.  They  stated  that  they 
did,  but,  when  asked  what  that  repntatltm 
was,  the  court  upon  the  motion  of  the  attor- 
ney for  the  commonwolth,  refused  to  allow 
the  questions  to  be  answered.  What  the  wit- 
nesses were  expected  to  testify  as  to  the 
reputation  of  the  deceased  is  not  shown  by 
the*  bills  of  exertion. 

In  order  that  this  conrt  can  pass  upon  the 
action  of  the  trial  conrt  r^ectlng  or  exclud- 
ing erldence.  Its  materiality  must  be  shown. 
Where  a  question  Is  asked,  and  the  witness 
Is  not  permitted  to  answer  it,  the  bill  of  re- 
ceptions should  show  what  the  party  offers 
lug  the  witness  expected  to  prove  by  him.  If 
the  witness  Is  permitted  to  answer,  and  the 
answer  Is  excluded,  the  bill  of  exceptions 
should  show  what  the  answer  was;  other- 
wise, this  court  cannot  say  that  any  Injury 
resulted  to  the  party  complaining  from  the 
action  of  the  trial  court  Insurance  Co.  t. 
PoHard,  U  Va.  146,  157.  26  S.  B.  421,  86  I.. 
R.  A.  271,  and  cases  cited;  Driver  t.  Hart- 
man.  96  Ya.  5ia  31  S.  B.  898. 

But  If  the  bill  of  exceptlona  had  shown 
that  the  defeudant  expected  to  prove  that  the 
deceased  had  the  general  reputation  of  being 
a  quarrelsome,  vindictive,  and  brutal  man. 
we  do  not  think  that  such  evidence  was  ad- 
missible. Placing  the  most  favorable  con- 
struction upon  the  evidence  of  the  accused, 
he  and  the  deceased  were  engaged  in  a  mu- 
tual combat  commenced  witb  their  hands, 
and  afterwards  continued  with  rocks,  boUi 
parties  reaching  for  rocks  at  the  same  time. 
From  this  combat  the  accused  made  no  ef- 
fort to  retire,  but  pursued  the  deceased,  and 
threw  the  rock  which  killed  him  while  he 
was  moving  away  from  him.  The  accused 
had  not  only  not  made  out  a  prima. facie 
case  of  self-defense,  as  was  thought  neces- 
sary in  Harrison's  Case,  79  Va.  374,  as  a 
condition  precedent  to  the  right  to  Introduce 
evidence  of  the  dangerous  character  of  the 
deceased,  but  the  evidence  did  not  tend  to 
show  that  the  defendant  did  the  killing  In 


self-defense.  This  being  so,  under  all  tlje 
authorities  the  evidence  was  clearly  Inad- 
missible. Whart  Cr.  Ev.  S  84;  2  Blsh.  Cr. 
Proc.  a  62S,  G26,  629. 

The  next  error  assigned  Is  the  giving  of  In- 
struction No.  9  asked  for  by  the  common- 
wealth. That  Instruction  is  as  follows: 

"That  on  a  trial  for  murder  the  law  of 
self-defense  is  the  law  of  neces^ty.  and  the 
necessity  relied  on  to  Justify  the  killing 
must  not  arise  out  of  the  prisoner's  own 
misconduct;  and  If  the  jury  shall  brieve 
from  the  evidence  that  the  prisoner,  Charles 
Jackson,  assaulted  the  deceased,  and  there- 
by brought  about  the  necessl^  of  killing  tbe 
deceased,  should  they  believe  there  was  any 
such  necessity,  then  the  prisoner  cannot  jus- 
tify the  killing  of  the  deceased  by  a  plea  of 
necessity,  unless  be  was  without  fault  In 
bringing  tibat  necessity  upon  himself." 

The  objection  urged  to  this  Instruction  Is 
that  It  "virtually  told  the  jury  they  must 
find  the  accused  guilty  of  murder  If  he  be- 
gan the  affray  merely  to  Inflict  a  battery, 
and  without  any  felonious  Intent;  and  that 
he  could  not  reduce  his  crime  to  any  lower 
grade  than  murder  by  the  plea  of  sdf -de- 
fense and  by  proof  sustaining  such  a  plea." 
We  do  not  BO  understand  the  instruction. 
Its  object  was  to  tell  the  Jury  that  the  ac- 
cased  could  not  justify  the  killing  of  the  de- 
ceased upon  the  ground  of  sdf-defense.  and 
therefore  be  acquitted.  If  they  believed  that 
he  had  assaulted  the  deceased,  and  by  such 
misconduct  brought  about  Ihe  necessity  for 
the  killing.  If  there  was  such  necessity,  in 
order  to  save  his  own  Ufa  That  instruction 
did  not  Instruct  the  jury,  nor  was  it  Intended 
to  instruct  them,  upon  the  d^ree  of  the  pris- 
oner's guilt,  whether  It  vras  murder  or  man- 
slaughter, but  It  was  merely  Intended  to  tell 
them  that  upon  the  fftcts  hypothetically  stat- 
ed In  the  Instruction  the  prisoner  was  not  en- 
titled to  an  acquittaL 

This  Is  clearly  the  law.  It  was  so  held  in 
Vatden's  Case,  12  Orat  717.  729,  780.  Judge 
Lee.  who  delivered  the  opinion  of  the  court 
In  that  case,  said:  nvitb  regard  to  the  ne- 
cessity that  will  Justify  the  slaying  of  an- 
other In  self-defense,  it  should  seem  that  the 
party  should  not  have  wrongfully  occasioned 
the  necessity;  for  a  man  shall  not  In  any 
case  justify  the  klUIng  of  another  by  a  pre* 
teuse  of  necessity,  unless  he  wen  without 
fault  In  bringing  that  necessity  upon  him- 
self." 

This  dedsien  has  be«i  followed  and  the 
language  of  Judge  Lee  quoted  approvingly 
by  this  eourt  In  subsequent  cases  (Lewis* 
Case,  78  Va.  782;  Honesty's  Ckse.  81  Va. 
298,  299;  Clark's  Gsse,  90  Va.  869,  18  &  E. 
440).  and  is  fully  sustained  by  the  later  «s 
vrell  as  the  older  text  writers  (1  Mlntf,  Cr. 
Law,  48;  1  Blsh.  New  Or.  Law.  f  865;  1 
Whart  Or.  Law  I9th  Ed.]  |  48B;  ^rr,  Horn. 
I  179;  1  Hale.  P.  C  482). 

In  Hash's  ORse.  88  Va.  172,  18  &  a  39Sw 
a  somewhat  different  doctrine  was  laid  down. 
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but  It  liaa  been  mueb  qnestloned  by  the  pro- 
reseioD,  and  not  only  not  been  followed  since, 
but  In  Clark's  Caae.  90  Va.  869,  18  8.  £.  440. 
Jtidgre  Lewis,  in  delWerlns  the  unanimous 
opinion  of  the  court,  composed  of  the  same 
Judges  who  decided  Hash's  Case,  quotes  with 
approval  the  language  of  the  court  In  Val- 
den's  Case,  and  refers  to  Lewis'  Case  and 
Honesty's  Case,  supra.  In  support  of  It,  with- 
out referring  to  Hash's  Oase.  So  far  as 
Hash's  Case  Is  In  conflict  with  the  doctrine 
laid  down  in  Valdeu's  Case  and  our  decision 
In  the  case  before  us,  we  feel  constrained  to 
overrule  It 

The  giving  of  Instruction  No.  8  asked  for 
by  the  conunouwealth  is  assigned  as  error. 

Tills  assignment  of  error  was  practically 
abandoned  In  the  oral  argument  of  the  caae, 
and  properly  so,  as  the  instruction  complain- 
ed of  was  a  correct  statement  of  law,  and 
applicable  to  the  case.  1  Minor,  Cr,  Law,  46, 
and  cases  cited;  2  Blah.  Cr.  Law,  i  697. 

The  giving  of  Instruction  No.  10  for  the 
commonwealth  Is  assigned  as  error.  It  Is  as 
follows: 

**The  court  instructs  the  jury  that  if  they 
believe  from  the  evidence  that  the  prisoner, 
Charles  Jackson,  assailed  the  deceased,  and  a 
combat  ensued,  and  In  such  combat  the  pris- 
oner killed  the  deceased,  ana  If  they  shall 
further  believe  that  the  first  assault  was 
made  by  the  prisoner  upon  the  deceased 
with  a  preconceived  design  to  kill  or  to  In- 
flict great  bodily  barm,  then  the  malice  of  the 
first  assault,  notwithstandlDg  the  violence 
with  which  It  was  returned,  communicates 
itself  to  the  last  act  of  the  prisoner,  and  the 
killing  is  murder." 

The  objection  urged  to  tills  Instruction  is 
that  there  was  no  evidence  Qi>on  which  to 
base  it.  la  this  view  we  cannot  concur. 
There  was  evidence  tending  to  show  that 
the  accused  Iiad  grossly  Insulted  the  deceas- 
ed, and  made  an  assault  upon  him;  that  dur- 
ing the  affray  the  accused  kicked  the  deceas- 
ed in  the  stomach  or  privates,  and  doubled 
blm  up,  whereupon  the  deceased  broke  loose 
from  tl  "  accused  and  ran;  that  the  defendant 
pursued  him,  although  he  was  trying  to  es- 
cape; that  while  the  deceased  was  running, 
and  the  accused  was  following,  the  latter 
threw  two  rocks  with  all  the  power  he 
could,  one  of  which  struck  the  deceased  In 
the  back  and  the  other  on  the  head,  causing 
his  death.  From  this  and  other  evidence 
in  the  cause  the  jury  might  have  believed 
that  the  accused  Insulted  and  assaulted  the 
deceased  for  the  purpose  of  doing  what  he 
did  do.  for  a  man  la  presumed  to  have  in- 
tended to  do  what  he  did.  nnlesa  the  con- 
trary appears. 

The  court  refused  to  give  instructiona  num- 
bered 4,  5,  and  6  offered  by  the  accused,  and 
this  is  assigned  as  error. 

These  Instructions  are  all  based  upon  the 
theory  that  the  accused  when  he  killed' the 
deceased  was  resisUng  an  attack  made  upon 


him  by  the  deceased,  and  killed  him  In  self- 
defense.  The  most  favorable  construction 
that  can  be  put  upon  the  prisoner's  own  evi- 
dence, as  before  stated,  does  not  show  that 
the  deceased  made  an  attack  upon  him,  but, 
at  most,  the  affray  commenced  as  a  mere 
fight  or  mutual  combat,  first  with  the  bands, 
and  afterwards  with  rocks,  and  that  at  no 
time  did  the  accused  attempt  to  quit  the 
combat. 

In  such  cases  the  right  of  either  party  to 
justify  or  excuse  himself  on  the  ground  of 
self-defense.  If  he  killed  the  otner,  is  stated 
by  Mr.  Bishop  as  follows:  "If  a  mere  fight 
or  an  assault,  not  murderously  meant,  is 
followed  up  till  the  conflict  is  for  blood, 
neither  party  can  avail  himself  of  the  per- 
fect defense  by  killing  the  other  until  be 
has  endeavored  to  extricate  himself  by  're- 
treating to  the  walV  as  the  old  phrase  la. 
•   •  • 

"Cases  of  mutual  combat  are  those  in  which 
this  duty  of  retreating  to  the  wall  oftenest 
appears.  Two  men  being  In  the  wrong,  nei- 
ther can  right  himself  except  by  retreating 
to  the  wall.  So  that  when  me  unexpectedly 
finds  himself  so  hotly  pursued  by  the  other 
that  he  can  save  himself  only  by  taking  the 
other's  life,  If  he  does  it  he  is  guilty  of  feloni- 
ous homicide,  unless  he  first  withdraws  from 
the  place."  1  Bish.  New  Cr.  LAw.  IS  869- 
871;  1  Whart.  Cr.  Uw  (9th  Bd.)  |  486a; 
1  Minor,  Cr.  Law,  42,  43. 

In  Clark's  Case.  90  Va.  860,  868,  18  S.  E. 
440,  It  was  held  that  It  was  a  principle  of 
the  criminal  law  that  where  death  ensues 
on  a  sudden  provocation  or  sudden  quarrel, 
without  malice  prepense,  the  Icllllng  Is  man- 
slaughter, and,  In  order  to  reduce  the  offeiue 
to  killing  In  self-defense,  the  accused  must 
prove  two  things,  viz.:  (1)  That  before  the 
mortal  blow  was  given  he  declined  further 
combat  and  retreated  as  far  as  be  could 
with  safety:  and  (2)  that  be  killed  the  de- 
ceased through  the  necessity  of  preserving 
his  own  life,  or  that  there  was  reastHiable 
ground  to  believe  that  the  killing  was  neces- 
sary to  preserve  his  own  life,  or  save  himself 
from  great  bodily  harm.  Tested  by  then 
principles,  It  Is  clear  that  the  instructions 
refused  ought  not  to  have  been  given.  The 
accused  not  only  did  not  decline  further  com- 
bat and  retreat  but  pursued  and  killed  his 
adversary. 

The  remaining  assignment  of  error  is  to  the 
action  of  the  court  In  refusing  to  set  aside 
the  verdict  of  the  jury  because  It  was  oon- 
trary  to  the  law  and  the  evidence. 

Sufficient  reference  has  already  been  made 
to  the  evidence  to  show  that  the  verdict  of 
the  jury  was  not  contrary  to  the  evidence, 
and,  as  we  have  seen,  the  court  committed 
no  error  of  law  in  the  trial  of  the  case. 

The  Judgment  complained  of  most  be  af- 
firmed. 

RIELX,  absent. 


Digitized  by 


Google 


490 


80  80UTHBASXBBN  RBPOBTEB. 


(Ya. 


MAX  Bfl!IAZ>OWS  LAND  ft  mPBOYO- 
MBNT  CO.  T.  McQAVOOK  et  a!. 

<Supreme  Court  oC  Appealjs  of  Virs^ola.  June 
28,  1900.) 

VBHDOR  AND  PCRCHAaiR  —  TRUST  DBBS  — 
JUDOIhBNT  CRBDITOaS-LIENS-SATIS- 
FACTlON— PRIORinr. 

1.  Oertain  heirs  sold  land  to  C,  retaining  a 
lien  for  the  purchase  price;  and  J.  C.  and  3. 
EL,  two  of  the  heirs,  executed  to  M.  A  trust 
•deed  conTeyiDX,  in  the  altematiTe,  the  property 
€onv»'ed  to  CC,  in  case  the  sale  should  not  be 
specifically  enforced,  and  otherwise  thdr  inter- 
■«st  in  the  purchase  mouej'  doe  from  C.  The 
«ale  was  specifically  enforced,  and  the  lien, 
against  the  property  foreclosed,  and  at  the  sale 
the  original  vendors  became  porchasera.  The 
land  was  pai-titioned  among  them,  and  the 
portlooa  assigned  to  J.  C.  and  J.  R.  were  sold 
to  satisfy  the  trust  In  favor  of  M.  and  certain 
judgment'lieu  creditors,  in  the  order  of  their 
priority,  and  fbr  payment  of  thefr  share  of  the 
purchase  money.  Plaintiff,  a  j  udgment-lien 
creditor,  contends  that  M.  is  not  entitled  to  be 
satisfied  out  of  the  proceeds  of  this  sale,  but  is 
precluded  from  demanding  any  share  of  such 
proceeds  by  her  conduct  In  allowing  the  court 
to  confirm  the  sale  to  the  heirs,  axud  treat  the 
pozchase  ^ice  as  if  paid  by  them,  without  ob- 
jection. Beld  that,  while  in  some  of  the  de- 
crees of  the  coart  the  purchase  price  was  treat- 
-cd'  as  peid,  yet.  sioee  In  all  of  them  it  is  declar- 
ed that  the  land  is  liable  for  the  Hens  theretf>- 
fore  reported,  in  order  of  their  priority,  M.  la 
not  precluded  from  claiming  satisfaction  out  of 
these  funds,  but  Is  entitled  to  be  so  satisfied, 
since  under  the  tiiist  deed  the  interest  of  J. 
C.  and  J.  B.  in  the  lat^  was  expressly  convey* 
•ed  in  trust  for  her  security. 

2.  The  bolder  -of  the  oldest  unpaid  judgment 
Ren  Is  entitled  to  be  paid  first  out  of  the  pro^ 
■erty  of  tbe  debtor*  where  his  Uen  la  s  general 
one. 

Appeal  fmn  circuit  conrt,  Wythe  county. 

Action  by  the  Max  Meadowi  Land  ft  la- 
prorement  Company  against  McGavtick  and 
othem.  From  a  judgment  In  faror  of  defmd- 
.ants,  irialntlff  appeals.  Affirmed. 

W.  B.  Kegley.  for  lUiptiUant  J.  H.  FnUon, 
for  appellees. 


BUCHANAN,  J.  It  appears  that  prior  te 
May  3,  1893,  the  heirs  of  Randall  McGarock 
mid  to  C.  M.  Clark  and  associates  a  tract  of 
about  202  acres  of  land  and  conveyed  It  by 
their  direction  to  one  Dennfston,  securing  tbe 
npaid  pnrebafie  money  by  a  Hen  on  the  land. 
On  May  3,  1803.  J.  C.  and  J.  R.  McGavock, 
two  of  the  heirs  of  Randall  McGavock,  exe- 
cuted a  deed  of  trnat  to  W.  &  Pulton,  trustee, 
to  fwcure  the  payment  of  a  bond  for  $8,000 
•xecated  by  them  to  Margaret  McGavodi,  and 
to  save  harmless  James  H.  HcGavoch,  their 
surety  on  the  bond.  Among  the  property  em- 
braced in  the  trust  waa  the  Interest  of  the 
grantors  In  the  purchase  money  due  from 
Clark  and  associates.  Tbe  language  of  the 
■deed  by  which  that  Interest  was  conveyed  or 
.aasigned  In  troert  ia  as  follows: 

"And  the  parties  of  the  first  part  do  further 
grant,  transfer,  and  assign  to  tbe  party  of  the 
second  part  all  their  right  and  interest  In  and 
to  the  unpaid  purchase  money  of  a  portion  of 


said  land  sold  to  mid  C  H.  Olatk  and  Us  as- 
sociates, and,  to  haT«  payment  of  wbidk.  suit 
la  now  pending  la  tbe  drcitft  court  of  Wytbe 
eoonty,  to  which  nferoiee  Is  here  made;  and. 
If  said  cmtract  is  not  QiecifleaUy  enforced  by 
tbe  conrt  then  tbe  parties  of  the  first  part 
do  hereby  convey  their.  Interest  in  said  land 
to  the  party  of  the  secoid  part" 

The  sale  made  to  Clark  and  aatoctatea  wmt 
speclflcally  enforced  In  the  vtAt  referred  ta^ 
which  Is  one  of  the  seven  causes  beard  to- 
gether. In  whlA  the  decrte  complained  ot  wm 
entered.  In  tbat  svK  the  202-ftcre  tract  of 
land  was  sold  for  tbe  unpaid  purchaae  mon^ 
aud  die  befrs  of  Randall  MeGsvoA,  tbe  ren- 
dors  ef  Clark  and  associates,  became  the  pur^ 
diasers  at  the  price  of  |S,00(K  Tbcy  did  not 
pay  the  cash  carta,  bnt  execoted  tb^  bonds 
for  the  deferred  payments.  Tbe  comndaaloner 
reported  the  sale,  and  tbe  conrt  was  of  opln* 
Ion  that  the  sale,  *^otwltbatandI&ff  tbe  failure 
of  the  purchasers  to  pay  the  cash  pajmoitr 
should  be  conflrmed,*aa  It  appears  It  will  be 
necessary  hereafter  again  to  seD  this  land  to 
satisfy  the  liens  reported  In  these  eaines, 
when  a  decree  for  costs  and  easb  parmoit  al- 
luded to  can  be  entered  If  the  sane  Is  not 
sooner  paid,"  and  In  the  same  decree  ordered 
that  tbe  lien  reserved  In  the  deed  to  Deanlsbm 
be  eredned  with  the  amomt  for  which  tbe 
land  sold,  less  ^e  coats  of  salt  and  sale. 

Afterwards  tbe  court  directed  that  the  land 
be  partitioned  between  the  hetrs  of  Randall 
SfcGavock,  and  that  the  shans  of  J.  R.  Mc- 
Gavock, J.  C.  IfcOavock,  H.  B.  McGavock. 
and  Mrs.  Lucy  Kent  be  laid  off  contlgnooa 
to  each  other,  which  was  done.  By  Its  decree 
confirming  that  partition,  tbe  court,  being 
of  opinion  that  It  was  necessary  to  sell  tbe 
interest  of  the  four  last  named  parties  hi  the 
land  to  satisfy  tbe  trust  and  jadgment-llen 
creditors  of  said  parties  In  the  order  at  the 
priority  theretofore  reported,  ordered  Its  com- 
missioner, unless  the  said  parties  witfaln  30 
daye  paid  their  share  of  the  cash  cost*  of  the 
former  sale,  their  share  of  the  money  ad- 
vanced by  James  H.  McGavock  to  prevent  a 
forfeiture  of  the  262-acre  tract  of  land  for  the 
nonpayment  of  taxes  thereon,  and  the  unpaid 
Hens  reported  against  them,  to  sell  tbe  lands 
allotted  them  In  the  partltlob  of  the  2e2-aac 
tract.  J.  C,  J.  R.,  and  H.  &.  McGavock  dM 
not  pay  the  debts  named,  and  Commi8^<»er 
Fulton  offered  their  Interest  or  shares  In  tbe 
land  for  sale,  and  James  B.  McGavock  6ts 
came  the  purchaser  at  the  price  of  94.000L 
Tbe  sale  was  reported  to  and  confirmed  by  the 
court 

By  decree  of  February  term,  1880;  tbe 
court  directed  its  commissioner  to  collect  the 
two  unpaid  bonds  executed  by  James  H.  Mc- 
Gavock to  tbe  commissioner  for  the  deferred 
purchase  price  of  tbe  land  sold  him.  and  to 
apply  the  Interest  of  3.  C.  McGavock  and  J. 
R.  McGavock  In  the  fund  so  collected  to  tbe 
payment— First,  of  any  balance  due  on  tbe 
Judgment  of  W.  B.  Graham,  Rported  In  elan 
2  In  Commlasloner  Kegley*8  r^>ort;  and,  see- 
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oaSly,  to  the  debt  of  MIM  Uttrgaiet  He* 
Gavock,  reported  in  elam  3. 

This  action  of  the  court  Is  assigned  as 
-enror  by  the  Ifax  Meadows  Land  &  Improve- 
ment Company,  the  appellant  hen,— a  Jndg- 
m«it-Uen  creditor  of  J.  C  and  J.  R-  Mo* 
^TDck.  The  objection  made  to  the  Astrl- 
bntion  bj  the  court  Is  that  the  sale  of  the 
:a6S-acre  tract  of  land  to  Clark  and  associ- 
ates having  been  specifically'  executed,  the 
deed  of  trust  esecvted  to  J.  C.  and  J.  R.  Me-. 
OaTock  to  seeare  Miss  Margaret  McGbto(A 
'Created  no  lien  on  the  land  for  the  payment 
of  her  debt,  bat  her  lien  was  npon  fh^r  In- 
terest In  the  pnrehaae-money  btrnds  given  for 
the  land,  and  that  she  had  the  right,  when 
that  land  was  sold,  to  have  applied  to  the 
payment  of  her  debt  the  Interest  of  J.  G. 
and  7.  R.  McOaTocft  In  the  proceeds  of  that 
sale,  but  that  Instead  of  having  this  done, 
she  allowed'  the  court  to  confirm  the  sale  to 
them,  and  treat  the  pnrcliase  money,  except 
tho  coats  of  the-  snlt  and  sale,  as  paid  by 
tbem,  and  that  Inasmndi  as  those  pmeeed- 
fnics  were  had  In  canses  to  which  Miss  Har- 
ytaret  McGtavock  and  James  H.  McGavoc* 
wen  parties,  and  without  any  ot^ection  on 
their  part  they  w«re  prediided  by  those  de- 
eices  treating  the  porehase  money  dne  fnns 
Uie  McOavock^  heirs  as  paid,  and  had  losC 
tlielr  right  to  have  the  interest  of  3.  C.  and 
J.  R.  McGavoidt  tterefn  applied  to  tlie  payi- 
moit  of  the  debt  due  Miss  Mai^ret  McQav- 

It  iB  true  tbat  In  some  of  the  decrees  of 
the  court  the  purchase  price  which  the  heirs 
ot  BandalL  McGavock  agreed  to  give  for  the 
land  seems  to  be  treated  as  paid,  except  as 
to  the  costs  of  the  sntt  and  sale:  but,  while 
tills  Is  done,  the  same  decrees  declare  tiiat 
the  2^-acre  tract  of  land  Is  liable  for  the 
UesiB  theretofore  reported.  In  the  order  of 
their  priority,  and  Its  decree  for  dlEtrUmtlon 
ordered  the  Intnest  of  J.  G.  and  X.  R.  Mc- 
Oavock  In  the  proceeds  of  the  sale  of  their 
shares  of  the  262-acre  tract  of  land  to  he 
paid  uixm  the  liens  against  tbem  according  to 
the  priority  as  fixed  by  the  reports  of  liens. 
What  otight  to  have  been  done,  since  th«e 
eeema  to  Imve  been  no  surety  on  the  bonds 
given  by  the  heirs  ot  Randall  SIcGavock  foe 
the  purchase  money  of  the  262>acre  tract  of 
land,  was  to  have  ordered  the  sale  of  the  In- 
terest of  J.  C.  and  J.  R.  McGavock  in  the 
land  for  the  purchase  money  due  from  them, 
as  nothing  could  have  been  recovered  ftom 
them  on  their  bonds  by  actions  at  law  within 
any  reasonable  time,  if  at  all,  as  appears  from 
the  record,  and  ao  much  of  the  proceeds  of 
that  sale  as  was  equal  to  tbe  purchase  mon- 
ey due  from  them  appropriated  to  tbe  pay- 
ment of  the  debt  of  Miss  Margaret  McGav- 
-ock.  The  court  erred  In  Its  mode  of  proce- 
-dare.  But  the  appellant  so  far  as  tbe  record 
Khows,  has  not  been  prejudiced  by  the  error. 
It  had  no  right  to  subject  J.  C.  and  J.  B, 
McOavock's  interest  in  the  262^acre  tract  ot 
Jand  to  the  payment  of  its  Hen  until  the  pnr^ 


diase  money  due  from  tbem,  and  which  was 
a  prior  lien  upon  it,  had  been  paid.  The 
court,  by  Its  decree  for  distribution,  has  ap- 
plied the  Interest  of  J.  G.  and  S.  B.  Mc- 
Obtock  in  the  proceeds  tit  tbe  sale  of  the 
land  to  the  payment  of  Miss  Margaret  Mc- 
Gavock'B  debt  which  was  payaUe  out  of  the 
pnrcbase'  money  which  J.  G.  and  J.  B.  Mc- 
Gavock owed  for  It  This  being  ao,  the  court 
by  Its  Irregular  proceedings,  has  rady  done 
what  It  onght  to  and  would  have  done  If  its 
pioceed]n0B  had  been  regular;  and,  bb  no  in- 
justice has  been  done  the  appellant  by  such* 
trregnlarity,  the  decree  complained  of  will- 
not  be  reversed  on  that  aceomit  Beery  r. 
H6man*a  Committee,  8  Orat  49-08,  M;  Wn- 
son  V.  Spencer,  11  Leigh,  271,  280. 

The  actkm  of  the  court  In  directing  the  tm- 
paid  balance  on  W.  B.  Graham's  Judgment 
to  be  paid  before  the  appellant's  debt  is  atoar 
assigned  aa  error. 

Graham's  was  the  oldest  unpaid  Judgment 
Hen,  and  was  geneeal;  extending  to  all  the 
funds  in  the  hands  of  the  court  upon  which 
the  appellant  bad  a  Uen.  Graham  had  the 
right  to  be  paid  first  bbA  the  conrt  proiwrly 
so  decreed. 

It  follows  from  what  baa  been  said  that 
the  decree  complained  of  must  be  affirmed. 

BIBLT  and  HARRISON,  JX,  absent 


KRT.T.Y  et  al.  v.  HAMBLEN  et  sL 

(SiQKeme  Court  *>l  AppeiUs  of  Yirglnia.  Jane 
28,  IflOa) 

RH3  JiroiCATA-<mBDIT0H8'  SUIT— ffATTBPAC- 
TION— ANBWEB-EXCEPTION  S. 

1.  Plaintiff,  as  assignee  of  a  judgraent.  sued 
to  subject  certaiD  lauds  to  the  judgmeat.  De- 
feadants  Interposed  a  plea  of  res  Judicata, 
based  on  a  decisioo,  lo  an  action  by  anothn 

filatntiff,  holding  certain  other  lands  not  sub- 
ect  to  the  lien.  Eeld,  that  since  one  of  the  de> 
fendants  in  the  present  suit  was  not  a  partx 
to  the  former,  and  since  tbe  liability  of  the 
laud  sought  to  be  subjected  in  the  present  snlt 
was  not  considered  in  the  former,  the  plea,  was 
not  available. 

2.  The  Titallty  of  a  Jadgment  Is  not  exbanst- 
ed  by  one  action  thereon,  but  the  judgment 
creditor  is  entitled  to  pntsue  aaceesBive  actions 
until  satisfaction  Is  obtained. 

3.  '^'here  the  defendant  in  a  suit  to  subject 
&ts  land  to  the  satiafacHon  of  certain  judgment 
liens  answers,  showing  that  there  is  other 
iiroperty  of  the  principal  debtor,  or  his  alienees 
subsequent  to  defendsnt  still  liable  to  the  de- 
mands sought  to  be  enforced  against  him.  It 
fs  error  to  sustain  an  exception  to  such  an- 
swer.  since,  it  trm.  It  constitutes  a  good  de- 
fense. 

Appeal  from  circuit  court  Wise  county. 

Action  by  C.  L.  Hamblen  and  otbeni 
against  William  J.  KeOy  and  others  to  sub- 
ject certain  prx^rty  to  the  satisfaction  of  a 
Judgment  From  a  Judgment  In  favor 

of  plaintiffs,  defendants  appeal.  Reverned. 

R.  I.  Irvine,  for  aniteUants.  Bullitt  & 
Kelly,  for  appellees. 
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KEITH,  P.  In  the  year  1898  Logan  ft 
Brewer  recovered  a  Judgment  In  Lee  county 
against  J.  J.  Kelly,  Sr.,  for  the  sum  of  $5,- 
000,  with  Interest  from  January  1,  18»1. 
At  the  same  time  Klrbpatrick  recovered  a 
Judgment  against  the  same  defendant  for 
95,000,  with  Interest  from  the  same  date. 
About  the  same  time  the  AshevUle  Shoe  Com- 
pany, a  Judgment  creditor,  brought  suit  In 
the  circuit  court  of  Lee  county  against  Kelly 
and  Ooldlron  and  others,  alienees  of  Kelly, 
for  the  purpose  of  subjecting  certain  lands 
In  Lee  county,  which  were  then  In  posses- 
sion of  said  alienees;  claiming  that  the 
lands  really  belonged  to  Kelly,  and  that  he 
had  conveyed  them  to  his  co-defendants 
with  the  Intent  to  defraud,  hinder,  and  de- 
lay his  creditors.  Plaintiff  sought,  also,  to 
subject  any  other  land  owned  by  Kelly  to 
the  satisfaction  of  its  Judgment  The  cause 
was  referred  to  a  commissioner,  with  direc- 
tions to  ascertain  and  report  the  Uepa 
against  Kelly,  and  their  priorities,  and  what 
lands,  if  any,  were  subject  thereto.  The 
judgment  creditors  were  made  parties,  and 
tiielr  BBTeral  Judgmenta  were  duly  reported 
by  the  commissioner,  who  also  reported  that 
the  lands  claimed  by  Coldlron  and  others 
were  subject  to  liens  of  the  said  Judgments; 
and  a  decree  was  entered  holding  the  lands 
In  Lee  county  to  be  liable,  and  directing 
that  ttaey  should  be  sold.  Coldlron  and  oth- 
ers appealed  from  this  decree,  and  it  was 
reversed,  and  the  bill  dismissed.  Thereaft- 
er, in  1808,  Logan  &  Brewer  and  KIrkpat- 
Tick  instituted  a  chancery  suit  in  the  circuit 
court  of  Wise  county  against  J.  J.  Kelly, 
Sr.,  and  J.  3.  Kelly,  Jr.,  the  object  of  which 
was  to  enforce  the  Judgment  obtained  by 
them  against  two  tracts  of  land  lying  in 
Wise  county,  claimed  by  J.  J.  Kelly,  Jr. 
One  of  these  tracts  contained  535  acres, 
worth  about  $20,000,  and  the  other  about 
800  acres,  worth  about  $16,000.  J.  J.  KeUy, 
Jr.,  and  J.  J.  Kelly,  Sr.,  answered,  stating 
that  these  several  tracts  belonged  to  J.  J. 
Kelly,  Jr.,  and  were  not  liable  to  the  Judg- 
ments of  the  plaintiffs.  Proofs  were  taken, 
but  before  a  final  hearing  a  compromise  be- 
tween the  parties  was  made,  by  which  J.  J. 
Kell^,  Jr.,  agreed  to  pay  per  cent  of 
the  Judgments  of  Logan  &  Brewer  and  Kirk- 
patrlck;  and  thereupon,  at  the  next  term  of 
the  circuit  court,  this  suit  was,  in  pursuance 
of  this  compromise,  dismissed. 

At  August  rules,  18SS,  C.  S.  Hamblen,  who 
In  the  meantime  had  become  an  assignee  of 
the  Logan  &  Brewer  Judgments,  brought 
suit  In  Lee  county  against  William  J.  Kelly 
and  J.  J.  Kelly,  Sr.;  making  all  other  Judg- 
ment creditors  of  J.  J.  Kelly,  Sr.,  parties. 
The  object  of  the  suit  was  to  enforce  the 
lien  of  the  Judgments  against  a  certain  tract 
of  land,  containing  700  acres,  more  or  less, 
the  surface  of  and  timber  on  which  were 
owned  and  claimed  by  William  J.  Kelly; 
complainants  In  the  bill  averring  that  J. 


J.  KeUy,  Sr.,  had  parted  with  the  title  to 
the  said  land  to  William  J.  Kelly  after  the 
liens  of  the  Judgments  had  attached  there- 
to. To  this  bill  J.  J.  Kelly  filed  a  plea  la 
which  he  sets  forth  the  proceedings  In  tlie 
case  of  the  Asheville  Shoe  Company  against 
himself  and  others,  and  relies  thereon  as 
res  Judicata. 

William  J.  KeUy  filed  an  answer,  in  which 
he  likewise  relies  upon  said  proceedings,  and 
also  upon  the  suit  of  Logan  ft  Brewer  and 
others  against  J.  J.  Kelly,  Jr.,  and  J.  J.  Kel- 
ly, Sr.,  as  rea  Judicata,  and  also  as  a  bar  to 
any  further  proceedings  against  his  lands, 
because,  as  be  alleges,  the  lands  of  J.  J. 
Kelly,  Jr.,  were  liable  to  the  said  Judgments, 
and  were  worth  a  great  deal  more  than  the 
total  amount  thereof,  to  wit,  at  least  $36,- 
000,  and  that  notwithstanding  this  fact  the 
parties  had  compromised  and  dismissed  the 
proceedings  against  those  lands. 

Plaintiffs  demurred  to  the  plea  of  res  Ju- 
dicata filed  by  J.  J.  Kelly,  Sr.,  and  filed  ex- 
ceptions to  the  answer  of  William  J.  Kelly 
on  the  ground  that  the  same  did  not  consti- 
tute any  defense.  At  the  April  term,  1889, 
the  cireult  court  of  Wise  county  entered  a 
decree  sustaining  the  demurrers  to  the  plea 
and  the  exceptions  to  the  answer,  and  there- 
upon  3,  3.  Kelly  declined  to  further  plead  or 
answer,  and  William  J.  Kelly  declined  to 
amend  his  answer;  and  the  court  entered  a 
decree  holding  that  none  of  the  Judgments 
against  J.  J.  Kelly,  Sr.,  constituted  Hens  up- 
on the  700-acre  tract,  except  the  Judgments 
of  Logan  ft  Brewer  and  Kirkpatrtck,  but 
maintained  the  liens  of  those  Judgments,  and 
directed  that  unless  they  ^onld  be  paid 
within  a  certain  time  the  surface  of  the  700- 
acre  tract  and  the  timber  thereof  should  be 
sold. 

The  facta  with  respect  to  the  700-acre  tract 
appear  to  be  as  follows:  In  18S2  It  belonged 
to  J.  J.  Kelly,  Sr.,  who  In  that  year  sold  and 
conveyed  to  one  Kemmerer  the  coal  and  min- 
erals In  It  In  the  year  1884  J.  J.  KeUy  con- 
veyed the  surface  and  timber  upon  this  tract 
to  his  son  David  Kelly,  but  this  deed  yna 
never  put  to  record.  Subsequently,  by  an 
arrangement  among  the  parties,  David  Kel- 
ly was  given  an  Interest  in  certain  lands  in 
Lee  county;  and  In  consideration  thereof  be 
assigned  and  conveyed  to  William  J.  Kelly 
aU  his  right,  title,  and  Interest  In  the  700- 
acre  tract  who,  finding  that  there  was  no 
deed  on  the  record  from  J.  J.  Kelly,  Sr.,  to 
David  Kelly,  procured  from  J.  J.  KeUy,  Sr., 
a  deed  direct  to  himself,  dated  October  & 
1890,  which  was  not  recorded  In  Wise  coun- 
ty until  March  13,  1804.  after  the  judgments 
of  Logan  &  Brewer  and  Klrkpatrlck  bad 
been  docketed  in  that  county,  but  before  tbe 
judgments  of  any  of  the  other  creditors  bad 
been  so  docketed. 

From  the  decree  of  tbe  April  term,  1899. 
the  appeal  now  before  us  was  taken;  and 
the  petitioners,  J.  3,  KeUy,  Sr.,  and  William 
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J.  Eelly  admit  tbat  the  Judgments  of  Logan 
&  Brewer,  assigned  to  Hamblen  as  aforesaid, 
and  Vie  Judgment  of  Klrkpatrlck,  constitute 
Ifena  on  the  surface  and  timber  of  the  700- 
acre  tract,  unless  the  rights  of  Hamblen  and 
Kirkpatrlck  hare  been  lost  by  reason  of  the 
proceedings  In  Lee  county  In  the  suits 
brought  by  the  AsheTllIe  Company,  or  by 
reason  of  the  proceedings  In  Wise  county  In 
the  suit  of  Logan  &  Brewer  against  J.  J. 
Kelly.  Jr.,  and  others,  but  the  petitioners  in- 
slst  tbat  the  proceedings  In  each  of  those 
causes  do  constitute  bars  to  the  right  of  re- 
covery in  tbls  suit 

They  assign  as  error,  In  the  decree  com- 
plained of,  first,  that  the  court  erred  In  sus- 
taining the  demurrer  to  the  plea  of  res  Judl- 
cau  filed  by  J.  J.  Kelly.  Sr. 

We  shall  not  inquire  or  decide  whether  a 
demurrer  applies  to  an  answer  or  plea  In  a 
■chancery  case.  It  would  seem  that  it  can 
only  be  Interposed  to  a  bill.  However  this 
may  be,  the  appellant  made  no  objection  to  It 
in  the  circuit  court  and  has  not  assigned  It  as 
error  In  this  court;  and  we  therefore  neither 
-approve  nor  condemn  the  practice,  but  re- 
serve it  for  f Qture  consideration. 

From  an  Inspection  of  the  record  of  Ashe- 
TllIe Shoe  Co.  V.  Coldlron  et  al.,  which,  as 
■we  have  seen,  resulted  In  a  reversal  of  the 
decree  of  the  circuit  court  of  Lee  county, 
.and  a  dismissal  of  the  bill  Qled  by  the  Judg- 
ment creditors  of  J.  J.  Kelly,  Sr.,  It  appears, 
first,  that  William  J.  Kelly,  one  of  the  peti- 
tioners in  the  case  before  us,  was  not  a  par- 
ly to  that  proceeding.    It  further  appears, 
from  the  opinion  of  the  court  (see  Coldlron  v. 
Shoe  Co.,  93  Va.  364,  25  S.  B.  23S),  that  the 
liability  of  the  700-acre  tract  In  Wise  county 
to  the  lien  of  the  Judgments  against  J.  J. 
Kelly,  Sr.,  was  never  considered  by  the 
court.   Creditors  appear  to  have  made  stren- 
uous efforts  to  discover  land  out  of  which 
:thelr  Judgments  might  be  satisfied.   The  rec- 
ords were  examined,  interrogatories  were 
£led,  and  no  effort  seems  to  have  been  spar- 
■ed  to  accomplish  that  result;  and,  after  a 
careful  Investigation  of  the  record,  we  can- 
not discover  that  the  liability  of  the  700-acre 
tract  to  the  Hen  now  asserted  against  It  was 
in  that  case  heard  and  determined,  nor  do 
-we  think  tbat  the  principle  Invoked  by  coun- 
sel for  petitioners  applies  to  a  case  such  as 
this.    It  Is  true,  as  he  contends,  tbat  the 
doctrine  of  res  Judicata  embraces,  not  only 
what  was  In  point  of  fact  adjudicated,  but 
the  Judgment  or  decree  Is  conclusive  as  to 
all  questions  In  Issue,  whether  formally  liti- 
gated or  not.    "It  Is  not  necessary  to  the 
-conclusiveness  of  the  former  Judgment  or 
-decree  that  the  Issue  should  have  been  taken 
upon  the  precise  point  which  it  Is  proposed 
-to  controvert  fn  the  collateral  action.   It  Is 
sufliclent  If  that  i>olQt  was  essential  to  the 
former  Judgment    Every  point  which  has 
"been  specifically  decided,  and  by  necessary 
implication,  every  issoe  which  must  have 


been  decided  in  order  to  support  the  Judg- 
ment or  decree.  Is  concluded."  Dlehl  v.  Mar- 
chant  87  Va.  447.  12  S.  E.  803;  Wells.  Res 
Adj.  p.  187;  Diamond  State  Iron  Co.  v.  Alex. 
K.  Rang  Co..  113  V  a.  565,  25  S.  E.  8&1. 

It  is  not  necessary,  however,  to  enlarge 
upon  the  familiar  doctrine  of  res  judicata, 
or  to  multiply  authorities  upon  the  subject. 
We  are  of  opinion  that  William  J.  Kelly,  be- 
ing In  possession  of  lands  confessedly  liable 
to  the  Hen  of  the  Judgments  asserted  In  this 
cause,  cannot  escape  that  liability  by  vouch- 
ing the  record  of  a  suit  In  which  no  effort 
was  made  to  subject  the  land  in  question  to 
those  Judgments,  and  in  which  they  could 
not  have  been  enforced,  as  he  was  not  a  ■par- 
ty to  the  proceeding.  As  we  have  said,  dili- 
gent effort  was  made  in  tbat  litigation  to 
ascertain  a  subject  upon  which  the  lien  of 
the  Judgments  therein  reported  could  be  en- 
forced. None  sncb  was  discovered,  and  the 
bill  was  dismissed;  and  we  know  of  no  au- 
thority and  of  no  principle  which  forbids  a 
Judgment  creditor,  under  such  circumstan- 
ces, to  seek  satisfaction  out  of  property 
which  he  afterwards  ascertains  to  be  liable 
to  his  lien.  We  will  not  say  that  the  Judg- 
ment del>tors  in  that  case  successfully  con- 
cealed from  their  creditors  the  property  out 
of  which  their  demand  might  have  been  sat- 
Isfled,  but  we  do  say  that  the  failure  of  an 
effort  made  in  good  faith,  to  subject  proper- 
ty to  that  suit,  which  was  held  not  to  bo  lia- 
ble, cannot  be  Interposed  as  a  bar  to  the  en- 
forcement of  a  Hen  upon  other  property  con- 
fessedly liable  but  for  the  unavailing  ^ort 

Another  error  assigned  rests  upon  the 
Idea  that  the  suits  theretofore  instituted  by 
the  judgment  creditors  to  enforce  their  Hens 
exhausted  the  vitality  of  those  Judgments, 
and  that  they  are  no  longer  subsisting  caus- 
es of  action.  The  precise 'principle  Invoked 
is  that  a  judgment  Is  an  Indivisible  cause  of 
action,  and  that  when  once  an  action  Is  In- 
stituted upon  It  and  prosecuted  to  a  final 
Judgment  or  decree,  no  other  suit  or  action 
can  be  brought  upon  It  It  is  true  that  a 
Judgment  Is  an  Indivisible  cause  of  action. 
In  the  sense  that  It  may  not  be  divided  or 
split  up  Into  several  causes  of  action.  Sub- 
ject to  the  discretion  of  courts  in  the  Im- 
position of  costs,  as  many  successive  actions 
may  be  brought  upon  a  Judgment  as  may  be 
needful  In  the  opinion  of  the  plaintiff;  but 
there  can,  of  course,  be  but  one  satisfaction. 
If  it  be  true  that  but  one  bill  to  enforce  a 
Judgment  can  be  maintained;  if  It  be  true 
that  by  reason  of  the  indivisibility  of  a 
judgment  as  a  cause  of  action,  a  decree  up- 
on a  bill  filed  to  enforce  It  may  be  pleaded 
as  an  adjudication  of  aU  rights  growing  out 
of  It— a  creditor  who  has  proceeded  against 
his  Judgment  debtor,  and  made  an  unavail- 
ing attempt  to  obtain  satisfaction,  would  be 
precluded  from  asserting  his  Hen,  though 
his  debtor  might  thereafter  acquire  property 
sufficient  to  satisfy  his  demand.    This,  we 
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know,  1ft  mrt  and  cannot  be  tnw;  bat,  it 
the  principle  contended  for  exists,  it  mnst 
operate  in  all  cases.  To  estabtlsb  an  ex- 
ception la  to  den7  and  refute  its  exlatence. 

We  are  of  opinion  that  a  suit  brought  to 
enforce  the  lien  of  a  Judgment,  and  proBe- 
cuted  in  good  faith,  thoagta  inefTectual,  i» 
not  a  bar  to  a  subsequent  suit  by  the  same 
plalntlfl  against  the  same  debtor  to  enforce 
eatlsfactlon  of  the  same  judgment.  In  ail 
such  eases  it  will  be  tbe  duty  of  the  court 
to  see  tb&t  the  creditor  does  not  exercise  his 
rigtat  capriciously  or  oppressiTely,  and  malEC 
Bucb  orders  and  decrees  with  reference  to 
the  imposition  of  costs  as  will  protect  liti- 
gants against  nnnecesurr  and  Texations 
stilts. 

Tbe  aemalalng  error  assigned  Is  that  tbe 
court  erred  In  snstalnlng  tbe  exception  of 
Hamblen  and  Kirkpatrlck  to  tbe  answer  of 
William  J.  KeUy. 

From  that  answer  It  appears  that  Logan 
&  Brewer  and  Kirkpatrlck  bad  liens  upon 
two  tracts  of  land  owned  by  J.  J.  Kelly,  Jr., 
tbe  title  to  which  remained  In  J.  J.  Xvelly, 
Sr.,  udUI  16d7,  wblcb  were  worth  more  than 
tbe  sum  of  the  Judgments  sought  to  be  en- 
forced in  this  suit,  and  that  Logan  &  Brew- 
er, assignors  of  Hamblen  and  Kirkpatrlck, 
entered  into  a  compromise  with  J.  J.  Kelly, 
Jr.,  who  agreed  to  pay  and  did  pay  them 
one-third  of  their  demands,  whereupon  a 
consent  decree  was  entered,  reciting  tbe 
compronUse  .and  dismissing  the  bill.  This, 
we  think,  was  error.  If  the  facts  stated  in 
tbe  answer  be  true,  the  lands  of  J.  J.  Kelly, 
Jr.,  title  to  which  remained  in  J.  J.  Kelly, 
Sr.,  until  1807,  should  hare  been  subjected 
to  the  lien  of  the  judgments,  to  tbe  exoner- 
ation of  the  lands  of  WtUlam  J.  KeUy,  title 
to  which  J.  J.  Kelly,  Sr.,  parted  wltb  as  far 
back  as  1^  See  Jones  t.  Myrlck's  Ex'ce, 
S  GroL  179;  Loan  Co.  t.  Fellers,  M  Va.  337. 
SI  S.  B.  505.  ' 

The  answer  also  avers  that  J.  3.  KeUy, 
Sr.,  was  the  owner  of  a  tract  of  land  in 
Wise  county,  containing  390  acres,  upon 
which  tbe  Judgments  in  suit  constituted 
liens,  which  should  be  subjected  to  the  ex- 
oneration of  the  lands  In  the  bands  of  his 
alienees.  When  a  plalntift  excepts  to  an  an- 
swer for  lUBufflclency,  be  plants  himself  up- 
on tbe  proposition  that,  If  tbe  averments  of 
the  answer  are  sustained  by  proof,  they  con- 
stitute no  defense  to  the  plalntUf's  demand. 
It  seems  manifest  to  us  that  If  the  defend- 
ant can  show  that  other  innperty  of  the 
principal  debtor,  or  property  of  an  alienee 
from  the  principal  debtor  subsequent  to 
himself.  Is  liable  to  the  demands  sought  to 
be  enforced  against  him,  he  should  be  per- 
mitted to  do  so. 

We  are  of  opinion  that  tiie  circuit  court 
erred  In  sustaining  exceptions  to  the  answer 
of  William  J.  Kelly,  and  for  this  cause  Its 
decree  Is  reversed. 

Beveiaed. 

RIELY,  J.,  absent 


BIBD  T.  SUUJYAM. 
(Supreme  Court  of  South  OstoHBa.  Jo 

1900.) 

MAGISTRATE  —  JURISDICTION  —  ATTACT 
— NONRBSI  D£NT— AFPEA&ANCK. 

1.  Under  Code,  |  71,  snbd.  4.  confeir; 
magistrates  jurisdiction  in  "an  action 
menced  by  sttachment  of  property  as  no 
Tided  by  statute,  if  tbe  debt  or  damages 
ed  do  not  exceed  $100,"  such  court  has  ji 
tion.  Iq  ftD  action  by  attachment  against 
resident,  to  at  leant  render  a  gadgment  i 

2.  A  nonresident  defendant,  by  appear 
tbe  day  of  trial,  and  contesting  the  cue 
merits  by  denying  the  allegations  of  tb< 
plaint,  gives  the  magistrate  jurisdictioD  : 
der  a  judgment  in  personam. 

Appeal  from  common  pleas  circuit  « 
Cherokee  county;  O.  W.  Buchanan.  Juf 

Action  by  D.  B.  Bird  agalust  W.  H. 
vaa.  Judgment  of  a  magistrate  for  pi 
was  reversed  by  the  circuit  court,  ana 
tiff  appeals.  Beversed. 

N.  W.  Hardin,  for  appellant  J.  F.  i 
Hart,  tm  reopondttit 

GABY,  A.  J.  The  following  statem 
facts  appears  In  record,  to  wit:  "Tbl 
an  action  commenced  by  D.  R.  Bird,  pi 
agabist  W.  H.  Sullivan,  defendant  < 
17th  day  of  December,  1898^  in  the  Cf 
A.  M.  Bridges,  magistrate,  on  money  d 
of  $48.86,  in  the  county  of  Cherokee.  < 
day  tbe  summons  was  Issued,  an  attac 
was  issued  and  served  on  the  South  C 
&  Georgia  Extension  Railroad  Company 
in  county  and  state,  the  plaintiff  alleg 
his  attachment  affidavit  that  the  def' 
was  a  nonresident  of  tbe  state,  and  ft 
South  Carolina  &  Georgia  Extension  Bi 
Company  had  property  In  the  state  bei 
to  the  absent  defendant  On  the  dtb 
Sanuaiy.  1889,  the  defendant  Sollivai 
served  with  a  copy  of  the  warrant  of  i 
ment  and  the  summons  In  the  count 
state.  In  which  the  day  set  for  trial  of  i 
tlon  was  the  28th  of  January,  1899.  ( 
21st  of  January,  1800,  the  defendant 
notice  of  a  motion  to  vacate  the  attac 
on  tbe  following  grounds:  (1)  Becanee 
pears  from  affidavit  of  the  plaintiff  tta 
defendant  is  a  resident  of  the  state  of 
Carolina,  and  no  grounds  are  stated  to  i 
an  attachment  (2)  Because,  if  not  a  n 
of  this  state  and  of  Cherokee  coimt 
magistrate's  court  In  Cherokee  county  I 
jurisdiction  over  the  defendant  or  the  m 
matter  of  the  action."  The  magistrate 
as  a  fact  that  the  defendant  was  a  ni 
dent  of  this  state,  and  refused  the  mot 
tbe  2nth  of  January,  1899.  The  recor 
tains  the  following  minutes  of  tbe  tr 
fore  the  magistrate  on  the  28th  of  Ja 
1809:  "This  cause  came  on  for  trial 
me  on  the  28th  day  of  January,  1880 
fendant  appeared  by  his  attorneys.  3 
Hart  &  Hart  and  denies  each  and  en 
legation  of  plaintiff's  complaint  ^ini 
mitted  the  defendant  Will  Sullivan  U 
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UarloD,  N.  C.  Defendant's  attorneys  asked 
that  tbe  action  be  dismissed  because  the  mag- 
istrate, under  the  constitution,  has  no  Juris- 
diction, plaintiff  baring  proved  that  defendant 
n-as  a  resident  of  Marlon,  N.  C.  Slotlon  over- 
ruled, because  I  am  of  the  opinion  that  magis- 
trate had  jurisdiction  of  nonresidents  in  at- 
tachment cases,  and  especially  so  In  this  case, 
ae  the  defendant  was  served  with  the  sum- 
mons, etc.,  in  this  county  and  state.  •  •  •" 
The  defendant  appealed,  and  the  circuit  court 
sustained  the  appeal  on  the  ground  that  the 
magistrate  did  not  have  jarisdlction,  by  rea- 
son of  the  fact  that  the  defendant  was  a  non- 
resident of  this  state.  The  plaintiff  has 
pealed  to  this  court  from  said  rule. 

Section  71,  sul>d.  4.  ot  the  Code  confere  upon 
magistrates  jurisdiction  in  "an  action  com- 
menced by  attachment  of  property  as  now  pro- 
vided by  statute,  if  the  debt  or  damages  claim- 
ed do  not  exceed  one  hundred  dollars."  One 
of  the  grounds  provided  by  statute  for  issn- 
iog  an  attachment  is  that  the  defendant  is 
not  a  resident  of  this  state.  The  jurisdiction 
of  magistrates  to  issue  writs  of  attachment 
against  the  property  of  a  nonresident  was  not 
affected  by  the  constitution  of  1895.  The 
magistrate,  therefore,  had  jurisdiction  to  ren- 
der a  Judgment  in  rem,  even  if  he  did  not 
have  jurisdiction  to  render  a  judgment  In 
personam.  The  record,  however,  shows  that 
the  defendant  f^ipeared  on  the  day  of  trial, 
and  contested  the  case  upon  its  merits  by 
denying  each  and  every  allegation  of  the 
complaint.  This  gave  the  magistrate  juris- 
diction to  render  a  judgment'  in  personam. 
Ex  parte  Perry  Stove  Co.,  43  S.  C.  176,  20  B. 
E.  980;  Smith  v.  Walke,  43  S.  C.  381,  21  S. 

240;  BosamoQd  v.  Earle,  40  S.  C.  9,  24 
S.  E.  44.  It  Is  the  judgment  of  tbis  court 
tliAt  the  order  of  the  circuit  court  be  reversed. 


BUfiCKHAI/TEB  v.  JOMDS. 
(Sttpreme  Court  of  South  GaioUna.    June  2S, 
1900.) 

MAmSTRATES-JUttlSDIOTION— NONRESIDENTS 
— ATTACHMBNT-aUUMONS. 

1.  Const.  1895,  art  5.  S  23,  providing,  "Every 
civil  action  cognizable  by  magistrates  shall  be 
brought  befoi-e  a  magistrate  in  the  county 
whei^  the  defendant  resides,"  does  not  prevent 
an  action  hj  attachment  against  a  nonresident 
and  a  judgment  in  rem.  as  theretofore. 

2.  Omission  of  a  ma^strate  to  idgu  his  name 
to  the  original  summons  is  not  a  jurisdictional 
defect,  where  the  order  of  publication  is  Binned 
by  the  magistrate,  the  words,  "Magistrate's 
Summiins  for  Debt,"  and  "By  W.  [magistrate] 
to  3.  [defendant]."  appear  on  the  face  of  the 
snmrnons.  and  a  copy  of  the  snnunons  is  serv- 
ed on  defendant  personally. 

Appeal  from  commoii  pleas  circuit  court 
of  Aiken  connty;  James  Aldridi,  Judge. 

Action  by  T.  D.  BnrcUialter  against  J.  B. 
Jones.  Judgment  of  a  magistrate  for  plain- 
tiff was  aet  aside  by  the  clrcnlt  court,  and 
plaintiff  appeals.  Reversed. 

G.  W.  Croft  &  Sou,  for  appellant  Hender- 
son Bros.,  for  lespondent 


GARY,  A  J.  This  action  ma  commsnced 
before  a  magistrate  In  Aiken  county  on  tbe 
16th  of  August,  1898.  The  defendant  is  not 
a  resident  of  this  state,  bnt  resides  in  An* 
gusta,  Ga.  The  magistrate  granted  an  order 
that  service  of  the  summons  and  cnmplalot 
be  made  upon  the  defendant  by  publication. 

The  following  statement  of  facta  appeara 
in  the  record:  "Thereupon  the  plaintiff  filed 
with  the  magistrate  an  affidavit  to  obtain  an 
attachment.  Said  affidavit  was  in  due  form 
and  according  to  law.  Upon  aaJd  affidavit 
the  majrietrate,  on  August  the  17th,  1898, 
issued  a  warrant  of  attachment  in  favor  at 
tiie  plaintiff  against  the  defmdant.  The 
sheriir,  acting  under  said  warrant  of  attach- 
ment levied  upon  tbe  personal  property  of 
tbe  defendant  found  in  this  state  and  county, 
and  on  the  24th  day  of  August,  1898,  he  serv- 
ed copies  of  the  summons  and  complaint  in 
the  city  of  Augusta,  Ga.,  that  being  the  place 
of  hlB  residence."  It  is  admitted  that  tbe 
oopy  tt  the  sommocis  served  on  tbe  defend- 
ant bad  the  name  of  the  magistrate  signed 
to  it  by  the  attorney  for  the  plaintiff,  but  that 
neither  upon  the  original  nor  upon  the  copy 
summons  does  the  handwriting  of  tbe  magis- 
trate appear,  bat  ttiat  both  are  entirely  la 
the  handwriting  of  the  piaintUTs  attorney. 
The  defendant  made  default.  Tbe  plaintiff 
appeared  before  the  magistrate  in  person, 
and  proved  his  cause,  whereupon  Magistrate 
Weeks  entered  ttie  following  judgment  by 
default:  "Case  called.  Defendant  not  ap- 
pearing, and  plaintiff  proving  bis  case,  judg- 
ment giv«i  against  hhn  in  favor  of  tbe  plain- 
Uff  for  $10:61  ana  $6.60  costs.  This  23d  day 
of  September,  189a  L.  B.  Weeks,  M.  A  a 
At  this  stage  the  defendant  filed  his  petition 
for  certiorari,  as  follows:  **  *  *  The  pe- 
tition of  John  B.  Jones  respectfully  showeth: 
That  as  set  forth  in  the  annexed  affidavit 
of  the  petitioner  and  of  E.  P.  Henderson,  tlie 
judgment  was  rendered  against  your  petition- 
on  tbe  24th  day  of  August,  1898,  at  tbe 
suit  of  T.  D.  Burckhalter  in  tbe  court  of  I*. 
B.  Weeks,  Esq.,  magistrate  for  Aiken  county, 
by  default  The  petitioner  did  not  know  of 
the  rendering  of  said  judgment  nntil  after 
the  expiration  of  ihe  five  days  allowed  him 
by  law  to  appeal  from  such  judgment  or  to 
ask  a  new  trial  in  said  action  before  said 
magistrate.  That  tne  summons  upon  which 
said  action  Is  based  was  not  legally  issued, 
and  that  said  magistrate  did  not  have  juris- 
diction of  the  person  of  petitioner  as  such  de- 
fendant on  the  day  the  said  judgment  waa 
rendered.  That  said  judgment  Is  void  in  law, 
and  defendant's  and  petitioner's  only  remedy 
in  the  premises  Is  to  be  bad  by  a  writ  of  cei^ 
tlorari,  so  that,  when  all  the  proceedings  of 
the  said  magistrate's  court  upon  wlilch  said 
judgment  is  based  is  certified  to  your  honor, 
you  may  act  thereon  as  of  right  and  accord- 
ing to  i&w  ought  to  be  done.' "  The  circuit 
judge  granted  tbe  petition,  and,  upon  hear- 
ing tbe  return,  set  aside  ihe  judgment  with- 
out assigning  the  grounds  for  lo  doing.  The- 
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plaintiff  appealed  upon  exceptions,  the  first 
of  which  Is  as  follows:  "(1)  That  it  Is  sub- 
mitted that  the  magistrate  bad  jurisdiction 
to  Issue  an  attachment  against  the  propert7 
of  a  nonresident  defendant;  and  that  bis 
honor,  the  drcnlt  Jndge,  erred  In  not  so  decid- 
ing." 

Sections  10,  11,  art  17.  of  the  constitution 
contain  the  following  proTlsions; 

Section  10;  "All  laws  now  in  force  In  this 
state  and  not  repugnant  to  the  constitution 
shall  remain  and  be  enforced  until  altered 
or  repealed  by  the  general  assembly  or  shall 
expire  by  their  own  limitations." 

Section  11:  "That  no  inconvenience  may 
arise  from  the  change  in  the  constitution  of 
this  state  and  In  order  to  carry  this  constltu* 
tlon  Into  complete  operation,  It  Is  hereby  de- 
clared: First.  That  all  laws  In  force  In  this 
state  at  the  time  of  the  adoption  of  this 
constitution,  not  inconsistent  therewith  and 
constitutional  when  enacted,  shall  remain  In 
full  force  until  altered  or  repealed  by  the 
general  assembly  or  expire  by  their  own 
limitations.  •  •  •  Second.  All  writs,  ac- 
tions, causes  of  action,  proceedings,  prosecu- 
tions, and  rights  of  individuals,  of  bodies  cor- 
porate, and  of  the  state,  when  not  Inconsist- 
ent with  this  constitution,  shall  continue  as 
valid.    •  • 

At  the  time  the  constitution  of  1895  was 
adopted,  trial  Justices  (now  magistrates)  did 
not  have  jurisdiction  In  a  civil  action  cogniza- 
ble by  them,  except  In  cases  brought  In  the 
county  where  the  defendant  resided.  Sectl<m 
23,  art.  5,  of  the  constitution,  providing  that 
"every  civil  action  cognbable  by  magistrates 
shall  be  brought  before  a  magistrate  In  the 
county  where  the  defendant  resides,"  did  not 
change  the  law  then  of  force,  but  only  made 
It  peimanent  by  Incorporating  it  in  the  or- 
ganic law  of  the  land.  While  a  judgment  In 
personam  could  not.  prior  to  the  constitution 
of  1895,  be  rendered  against  the  defendant 
unless  the  action  was  brought  in  the  coun- 
ty where  he  resided,  nevertheless  his  prop- 
erty, when  he  was  a  nonresident,  was  sub- 
ject to  attachment  Bird  v.  Sullivan  (S.  G.) 
S6  8.  B.  404.  The  provisions  of  law  as  to 
judgments  in  personam  and  in  rem  were  not 
Inconsistent.  Therefore,  the  right  to  attach 
property  of  a  nonresident  was  not  changed 
by  the  new  constitution,  and  the  magistrate 
had  jurisdiction  of  the  case. 

The  second  exception  Is  as  follows:  "(2) 
It  Is  respectfully  submitted  that  the  omission 
of  the  magistrate  to  sign  his  name  to  the 
original  summons  was  only  an  Irregularity, 
which  could  hare  been  cured  by  an  amend- 
ment of  the  judgment,  and  his  honor,  the  cir- 
cuit judge,  erred  In  holding  that  he  had  no 
power  to  do  so."  The  omission  to  sign  the 
summons  was  a  mere  clerical  error  apparent 
upon  the  face  thereof.  The  order  of  publica- 
tion was  signed  by  the  magistrate.  The 
^\•o^d8,  "Magistrate's  Summons  for  Debt," 
and  "By  L.  It.  Weeks,  Esq.,  to  J.  B.  Jones," 
appear  vikhi  the  face  of  the  summons.  A 


copy  of  the  summous  was  served  upon  the 
defendant  personally.  Under  these  eiz-cum- 
stances  the  defect  was  not  jurisdictional.  It 
Is  the  judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  reversed. 


8TATB  T.  GHILEa 
(Supreme  Court  of  South  Carolina.   Jane  25. 

1900.) 

jraTIFIABLB  SHOOTING—CHAROB— lUntrSTRA- 
TION— SELF-DEFENSE. 

1.  One  who  goes  la  search  of  another,  belief- 
lug  him  guilty  of  criminal  intimacy  with  his 
wife,  has  no  riglit  to  shoot  him,  though  fiatlicg 
him  holding  his  wife  in  his  guilty  embrace. 

2.  There  is  no  error  in  givmg  as  an  illustr*- 
tinn  in  the  charge,  on  a  trial  for  assault  and 
battery  with  intent  to  kill,  a  case,  from  the 
reports  of  tbe  state,  where  one  was  found 
guilty  of  murder,  who,  in  shootine  a  pistol  on 
a  highway  to  frighten  a  horse,  shot  a  person 
beside  the  road. 

8.  Failure  to  charge  as  to  self-defense  Is  not 
error,  in  the  ahsence  of  a  request  therefor. 

Appeal  from  general  sessions  circuit  court 
of  Abbeville  county;  Ernest  Gary,  Jud^e. 

Judge  Chiles  was  convicted  of  aggravated 
assault  and  battery,  and  appeals.  Affirmed. 

Wm.  N.  Graydon,  for  appellant.  StOlcitor 
Ansel,  for  the  State. 

POPE,  J.    The  defendant  Judge  Chiles, 
was  tried  In  September,  1899,  for  an  assault 
and  battery,  with  intent  to  kill,  committed 
upon  his  wife,  Adeline  Chiles.   He  was  con- 
victed by  the  jury  of  an  assault  and  battery 
of  a  high  and  aggravated  nature,  but  rec- 
ommended to  the  mercy  of  the  court  After 
sentence  he  appealed  to  this  court  Tbe 
grounds  of  appeal  are  as  follows:   "(1)  Be- 
cause his  honor  erred  In  charging  the  Jury 
as  follows:    'If  he  went  there  hunting  for 
Maurice  Boyd,  even  though  he  found  bim 
In  sexual  embrace  with  bis  wife,  he  would 
not  have  had  the  right  to  shoot  him,' — said 
charge  not  bein^  In  conformity  to  the  facts 
of  the  case;  the  defendant  having  tesdfled 
that  he  went  to  the  house  for  the  purpose 
of  seeing  his  sick  child,  and  there  being  no 
evidence  showing  that  he  went  there  look- 
ing for  Slaurlce  Boyd;  and  said  charge  be- 
ing a  comment  upon  the  facts  of  the  case, 
the  judge,  by  said  charge,  having  Intimated 
to  the  Jury  that  he  thought  the  defendant 
went  to  the  house,  hunting  for  Boyd,  when 
said  charge  should  have  left  all  the  facts 
for  the  jury  to  determine.    (2)  Because  his 
honor  erred  in  charging  the  Jury  as  follows, 
viz.:    'There  Is  a  case  la  the  books  In  this 
state  where  a  party  was  riding  along  tbe 
highway,  down  Id  Darlington  or  Marion, 
from  a  public  speaking;   and  two  parties 
were  riding  along,  and  one  of  them  shot 
his  pistol  off  to  scare  his  horse,  and  a  little 
negro  was  sitting  on  the  fence,  and  was 
killed  by  the  shot   The  party  who  fired  the 
shot  was  tried  for  murder,  and  found  guilt;, 
and  he  was  hung,  because  he  had  no  rigbt 
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to  shoot  his  pistol  on  the  public  highway  to 
scare  his  horse.  He  and  the  other  man 
were  qnarrellng,  and  be  shot  off  his  pistol 
to  scare  the  horse,*— said  Charge  not  being 
reqponslTe  to  the  facts  of  the  caae  on  trial, 
being  calculated  to  Inflame  the  minds  of 
the  Jury  against  fbe  detaidant,  and  being 
equlTalent  to  telUng  the  Jury  that,  if  the 
party  In  that  case  was  gnllty,  how  much 
more  so  In  this  one!  (8)  Beeauae  his  hmior 
erred  in  falling  to  charge  the  Jury  on  the 
law  of  self-defense;  the  defendant  having 
testified  that  he  had  not  shot  at  the  said 
Bfaurlce  Boyd  until  Boyd  had  fired  his  platol 
at  the  defendant" 

We  cannot  sustain  the  first  exception,  for 
the  slmide  reason  that  the  defendant  adml^ 
ted  under  oath  that  on  the  night  he  shot 
bis  wife  he  went  to  the  house  et  his  wife's 
lister  to  see  his  little  girl,  who  was  there 
Bick,  and  also  said,  ''And  I  went  there 
*  *  *  and  I  intended  to  shoot  him  [Mau- 
rice] If  I  caught  him  there.**  The  Judge, 
In  bis  charge,  was  declaring  the  law,  so 
that  the  Jury  might  see  how  far,  In  Its  mer- 
:y,  a  husband  could  go.  In  safety.  In  deal- 
ing out  punishment  to  tiiat  man  who  de- 
itroyed  his  family  peace.  The  Judge  thus 
leclared  that  the  law  held  a  husband  guilty 
>f  manslaughter  who  klUed  the  man  while 
loldlng  his  wife  In  his  gnllty  emlnace,  but 
■Jiat  the  law  would  not  hold  a  husband 
^lltlesa  who  went  In  search  of  the  man 
;Manrlce)  to  un  him,  bellerlng  be  was 
pillty  of  criminal  Intimacy  with  his  wife. 
The  Judge  was  correct  In  his  statement  of 
•ixe  law.  and  tills  exception  is  oTerruled. 

So,  too,  we  find  that  the  second  exception 
nuBt  be  overruled.  Certainly  no  better  II- 
ustration  of  the  law  can  be  given  than 
n'ben  It  Is  taken  from  a  case  decided  In 
lur  own  state  courts,— both  circuit  and  su- 
preme courte.  The  Judge  Intended  to  give 
lie  Jury  an  object  lesson  of  criminal  con- 
luct  flowing  from  an  Illegal  act  whose  ultl- 
nate  result  was  not  Intended. 

The  third  exception  must  be  overruled. 
<fo  request  was  made  by  the  defendant  for 
Judge  to  declare  the  principles  of  law 
covemlng  self-defense.  The  recent  case  of 
State  V.  Smith,  B7  S.  C.  480.  84  S.  B.  667.  3S 
3.  B.  727,  conctirred  *n  by  a  majority  of  this 
.•ourt;  Is  authority  for  the  doctrine  that,  If  a 
)arty  wishes  a  spedflc  charge  as  to  the  law. 
te  must  ask  for  It.  While  I  thought  such 
loctrlne  was  error  in  the  case  dted,  be- 
rause  the  law  required,  in  such  a  case,  that 
ipeclfic  directions  should  be  c^ven  by  the 
.>ircult  Judge  In  IiIs  charge  to  the  Jury,  with- 
rat  any  request  therefor,  yet  In  cases  like 
ihe  present  It  may  be  that  the  failure  of  the 
:lrcult  Judge  to  declare  the  law  Is  not  re- 
versible error.  This  court  has  so  held  In 
lie  Smith  Case.  I  bow  to  the  Inevitable, 
ind  declare  it  now  sound  law.  The  ezcep* 
ion  Is  overruled.  The  Jud^ent  of  this 
rourt  Is  that  the  Judgment  of  tiie  circuit 
nnrt  be  afllrmed. 
S6  8.B.-82 


RUSH  et  al,  t.  AIKEN  MKG.  CO.  et  al. 
(Supreme  Court  of  South  Carolina.   July  7. 
1900.) 

LANDLORD  AND  'TONANT—RH-ENTRT— TRES- 
PASS. 

A  landlord  who  forcibly  re-entered  mttet 
the  expiration  of  a  tenancy,  and,  without  no- 
tice to  the  tenant,  caused  him  and  his  house- 
hold goods  to  be  put  into  the  street.  U  not  lia- 
ble therefor  aa  a  trespasser  on  real  estate  »b 
initio. 

Mclver,  OL  J.,  dissenting. 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;  1>.  A.  Townsend,  Judge. 

Action  by  Mary  Bush  and  others  against 
the  Aiken  Manufacturing  Company  and  oth- 
ers. From  a  Judgment  In  favor  of  plaintiffs, 
defendants  appeal.  Reversed. 

The  following  are  defendante*  exceptions: 

"(1)  That  his  honor  erred,  it  Is  respect- 
fully submitted.  In  charging  the  Jury  that, 
even  If  they  found  that  the  tenancy  of  the 
plaintiffs  had  ended,  and  they  had  left  the 
premises  and  gone  away,  and  left  It  locked, 
yet.  If  they  had  the  key  of  tlie  premises, 
the  defendant,  as  owner  and  landlord,  would 
have  no  right  to  enter  the  premises  by  using 
force  to  do  so,  or  could  not  enter  at  all. 
In  that  It  is  submitted  that  tbe  law  ol  South 
Carolina  plainly  Is  that  a  landlord,  after  the 
termination  of  a  tenancy,  cannot  be  made 
liable  as  a  trespasser  on  the  real  estate  be- 
cause of  tbe  use  of  force  In  making  the  en- 
try, or  because  he  makes  entry. 

"(2)  That  his  honor  erred,  It  is  respecuui- 
ly  submitted,  In  charging  upon  the  facts, 
and  In  Invading  the  province  of  the  Jury,  in 
the  Illustrations  that  he  made  to  the  Jury, 
such  as  when  be  supposed  that  the  plain- 
tiff Mrs.  Rush  had  the  key  when  she  left; 
and  that  the  house  was  locked  and  fastened; 
for  one  of  the  main  contentions  in  tbe  case 
was  that  the  back  door  was  unlocked  and 
the  house  unfastened. 

"(8)  That  his  honor  erred.  It  Is  respectful* 
ly  submitted.  In  charging  upon  the  facta, 
and  In  Invading  the  province  of  the  Jury,  In 
conveying  to  them  his  opinion  as  to  the  de- 
fendant acting  hastily  and  Improperly,  when 
he  charged  the  Jury:  "The  law  can't  be  en- 
forced by  electricity;  the  law  can't  be  en- 
forced by  motive  power;  *  *  *  he  can't 
act  by  electricity.' 

"(4)  That  his  honor  erred.  It  Is  respectful- 
ly submltied,  In  charging.  In  substance,  that 
if  a  tenancy  has  terminated,  and  a  tenant 
has  left  tiie  premises,  the  landlord  must 
wait  a  reasonable  time  before  entering,  and 
that,  If  there  la  any  right  asserted  against 
the  landlord,  he  must  not  enter,  but  must 
apply  to  tbe  law  to  adjudicate  the  same; 
In  othw  WOTds,  If  there  Is  any  right  assort- 
ed, he  must  stop;  If  there  is  any  right  as- 
serted, the  law  says,  "Stop;  I  must  adjudi- 
cate that  right"  '—whereas.  It  is  submitted 
that  the  law  Is  that  the  landlord  has  the 
right  to  enter,  even  if  lis  has  to  use  toree 
In  doing  so. 
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"(IQ  That  hla  bonor  erred,  it  Ib  respectfttl- 
Ij  ■ubmitted,  Is  charging  the  Jury  that  It  Is 
the  law  that  wbwe  a  tenancy  ia  vacated,  and 
the  tenant  gone,  and  the  landlord  baa  en- 
tered upon  bli  own  premlBes,  and  baa  not 
seized  the  personal  effects  ot  tenant  found 
ap(m  the  premlsea  for  rent  or  any  charge 
against  snch  personal  property,  that  still  the 
relationAlp  of  bailor  and  bailee  arises  as  to 
Bwih  personal  property,  and  that  sncb  land- 
lord assumed  llablUtlea  as  bailee  of  auch 
personal  property;  whereas.  It  la  respect- 
fully submitted  that  under  such  clrcum- 
stances  no  relation  of  bailor  and  bailee  aris- 
es between  such  tenant  and  landlord  as  to 
such  personal  property  found  upon  the  land- 
lord's premises. 

"(G)  That  hts  honor  erred.  It  Is  respectful- 
ly submitted,  In  refusing  to  charge  tue  de- 
fendant's first  request,  as  follows:  'It  Is  al- 
leged In  the  complaint  that  at  the  time  In 
question  the  plaintiffs  were  in  the  lawful 
pos^sslon  of  the  tenant  bouse  In  question; 
and  that  the  defendant,  by  force,  unlawful- 
ly entered  the  same,  and  removed  there- 
from certain  goods.  The  jury  Is  charged 
that  the  law  In  South  Carolina  Is  that,  if  a 
'^tenancy"  has  terminated  (and  that  is  a 
question  In  this  case  for  the  jury  to  ascer- 
tain from  the  CTldence),  the  landlord  cannot 
be  made  liable  In  damages  as  a  trespasser 
for  entry  upon  his  land  or  In  bis  houses,  be- 
cause of  the  use  of  force  in  making  such 
entry,  or  because  of  removing  goods  there- 
from. He  may  be  held  liable  criminally  for 
committing  a  breach  of  the  peace,  but  he 
cannot  be  held  liable  civilly  for  entering  up- 
on his  own  premises  and  taking  possession, 
if  the  "tenancy"  of  his  tenant  had  ceased; 
and  the  Jury  Is  charged.  If  tbey  find  that 
the  agent  of  the  Aiken  Manufacturing  Com- 
pany entered  Into  the  house  In  question,  and 
removed  the  goods,  and  that  at  that  time 
the  "tenancy"  of  the  tenant  had  terminat- 
ed, then  the  Aiken  Manufacturing  Company 
had  the  right  to  enter,  and  they  are  uot  lia- 
ble for  removing  the  goods,'— in  that,  it  Is 
submitted,  said  request  to  charge  contained 
proper  proposltlotta  of  law,  and  should  have 
been  charged. 

"(7)  That  bia  honor  erred,  it  is  respectful- 
ly submitted.  In  charging  the  plaintiCFs*  first 
request  to  charge,  and  what  he  added  there- 
to, as  follows:  'The  plaintiffs  ask  me  to 
charge  this:  "That  if  the  Jnry  find  that 
the  plalntlfF  Mary  Rush  went  into  possea- 
slon  of  the  house  of  the  defendant  company 
as  tenant  lawfully,— that  is,  by  and  with  the 
consent  of  the  defendant  company  or  Ite 
authorized  agents.— and  without  process  or 
notice  to  the  plaintiff  the  defendant  com- 
pany, by  the  authorized  agents  or  servante, 
went  to  said  house,  and  forcibly  or  other- 
wise entered  It,  and  removed  the  house- 
hold goods  and  chattels  of  the  plaintiff 
therefrom  Into  the  street,  then  the  defend- 
ant company  violated  the  law  and  the  rights 
of  the  plaintiff,  and  is  liable  to  the  plaintiff 
In  damages,  It  nothing  elM  la  Aovn,  for 


nch  onlawful  acia.**  - 1  darge  job  tbat,— 
have  cbai^ied  yon  that.  Tbtte  must  be 
reasonable  notice;  what  ia  reaatmable  no- 
tlce^--I  mean  reasonable  Inquiry;  somettilDg 
to  osoertalK  whether  a  right  is  aaseited  or 
not  And,  If  thoe  la  a  zlgfat  uuerteA,  then 
the  law  mnat  determUw.  Process  of  law 
must  be  takrai  out,'-*ln  that  It  Is  anbmltted 
that  said  request  to  charge  la  coatrary  to 
what  la  the  law,  and  eapeclally  Is  what  his 
honor  added  thereto  contrary  to  the  law, 
for  procees  of  law  need  not  bo  taken  out  if 
the  tenancy  baa  terminated." 

Hendersons,  for  appellante.  John  R.  Cloy 
and  M,  B,  Woodward,  for  respondents. 

GARY,  A.  J.  The  first  paragraph  of  the 
complaint  herein  alleges  the  corporate  ex- 
istence of  the  defendant;  Ita  ownership^ 
control,  and  operation  of  a  large  cotton  fac- 
tory In  the  town  of  Bath;  alito  Ita  ownership 
of  other  real  estate  In  aald  town,  consisting 
of  a  large  number  of  tenement  houses, 
which  are  rented  to  the  operatives  who  work 
in  aald  cotton  mill.  The  second  paragraph 
allege  that  Mary  Rush  was  the  owner  of 
the  personal  property  hereinafter  mentioned, 
and  that  she  and  her  husband  were  In  law- 
ful posseesloB  of  one  of  the  tenement 
bonsea.  occupying  the  same  as  a  dwelling. 
Tbe  other  all^atione  of  the  complaint  nec- 
essary to  naderstand  the  qoeetlona  raised  by 
tbe  exceptions  are  as  foUowa:  "(3)  Tbat  on 
the  30tb  day  of  November,  A.  D.  1808,  while 
tbe  said  plaintiff  was  in  the  lawful  posaes- 
slon  of  the  said  house  as  aforesaid,  and  oc- 
cupied the  same  as,  a  dwelling,  and  where 
the  aald  household  goods  and  furniture  were 
kept,  and  while  plaintiff  was  temporarllj 
absent  from  home,  the  said  defendant,  the 
Aiken  Manufacturing  Company,  wiUfnlly, 
wrongfully,  unlawfully,  malicioualy,  and  lo 
a  high-handed  manaer,  caused  plaintiff*! 
said  dwelling  house  to  be  broken  open  b; 
Its  co-defendant  and  agent,  William  Bir- 
mingham, and  unlawfully  and  recklessly 
seized  the  said  household  goods  of  tbe  plain- 
tiff Mary  Rush,  and  then  and  there,  without 
authority  or  any  notice  whatever  to  either 
of  tbe  plaintiffs,  wantonly,  recklessly, 
wrongfully,  maliciously,  and  In  a  high-band- 
ed manner,  caused  tbe  said  household  goods 
and  furniture  to  be  put  out  and  into  the 
public  street  of  the  said  town  of  Bath,  and. 
In  the  face  of  the  gaze,  ridicule,  and  gibes 
of  the  public,  placed  them  down  In  a  wet 
and  muddy  place,  and  there  left  them  unpro- 
tected. (4)  That  by  reason  of  the  facts 
above  set  forth  the  plaintiff  was  left  with- 
out a  home,  and  was  greatly  delayed  In  the 
effort  to  get  her  said  household  goods  re- 
moved to  a  safe  place;  that  the  said  goods 
were  by  the  acts  of  the  defendants  l)adly  In- 
jured, by  being  saturated  with  kerosene  oil. 
broken,  and  thrown  In  the  mud.  (51  Hisi 
the  acts  of  the  defendante  were  hlgb-hand- 
ed,  unlawful,  and  malldous,  and  greatly  out- 
raged plaintiff- a  feellngB  and  laodable  pride. 
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and  exposed  her  to  the  glbei,  taunts,  and 
ridicule  of  the  public;  tor  all  of  which  acta 
and  grievances  aforesaid  plaintiff  Uary 
Rush  has  been  damaged  In  her  property,  ia- 
Jured  In  her  person  and  feelings,  to  her  dam- 
ages In  the  sum  of  three  thousand  dollars." 

His  honor,  the  presiding  Judge,  In  his 
charge  to  the  Jury  used  the  foUowlny  lan- 
guage: "You  will  luderstand  this  com- 
plaint contains  two  causes  of  action,— one 
for  breaking  her  house,  and  the  other  for 
damaging  her  property;  and  really  there  Is 
another,  for  damage  to  her  feelings;  those 
two  are  not  separated."  The  Jury  rendered 
a  verdict  In  favor  of  the  plaintiff  for  $900. 
The  defendants  appealed  upon  exceptions, 
which  will  be  set  out  In  ttie  report  of  the 
case. 

The  practical  question  raised  by  the  first, 
fourth,  sixth,  and  seventh  exceptions  Is 
whether  there  was  error  on  the  part  of  the 
circuit  Judge  In  charging  the  Jury  that,  even 
If  the  tenancy  had  terminated,  the  defendants 
did  not  have  the  right  to  use  violence  In 
making  a  re-entry  until  a  reasonable  time 
bad  expired,  or  due  diligence  had  been  used 
to  ascertain  If  the  plaintiffs  asserted  a  right 
to  the  premises  after  the  expiration  of  the 
traancy,  and.  If  they  asserted  such  a  right, 
tTiflt  the  defendants  could  only  eject  them 
by  process  of  law.  In  the  case  of  WIIlouKh- 
by  V.  Railroad  Co..  82  8.  C.  410,  11  8.  E.  339. 
Mr.  Chief  Jnstlce  Bfclver  naea  this  ianj^nage: 
"The  question  now  presented  Is  analogous 
to  the  question  which  has  frequently  arisen, 
both  in  this  country  and  In  England,  and 
this  analogy  has  been  recognised  in  many  of 
the  eases;  and  that  is,  how  far  a  landlord 
wbo  re^nlns  by  force  the  possession  of  the 
riemised  premises  after  the  possessory  right 
of  the  tenant  therein  has  determined  can  be 
held  subject  therefor  to  any  other  liabilities 
than  those  which  tbe  statutes  of  forcible  en- 
try and  detainer  have  expressly  annexed  to 
his  act.  This  question  has  l>een  very  fully 
eonftidered  In  4  Am.  Law  Rev.  420.  and  the 
authorities  down  to  that  time  (April,  1870) 
slobornteiy  reviewed.  It  Is  there  sbown 
that  tbe  idea  that  one  who  has  authority  to 
inter,  and  abuses  that  authority,  eltber  by 
unnecessary  force  In  malcing  the  entry,  w 
liy  some  illegal  act  done  after  the  entry  has 
!>een  effected,  thereby  becomes  a  trespasser 
lb  Initio,  ao  as  to  make  evm  his  entry  a 
rrefqiasR.  Is  based  largely  upon  two  English 
■ases.  Hillary  v.  Oay,  6  Car.  St  P.  284.  and 
\'ewtou  V.  Borland,  1  Man.  &  G.  044,  the 
'former  of  whlcb  was  a  nisi  prius  decision, 
ind  the  latter  has  t>een  distinctly  repudiat- 
ed; and  the  rule  In  England  now  Is  tbat, 
Jiougb  the  landlord  may  be  liable  to  an  in* 
llctment  for  using  force  In  making  the  en- 
:ry.  or  to  a  civil  action  for  damagea  for  com- 
nlttlDg  any  trespasa  upon  the  person  of  the 
«nnnt,  either  In  making  the  entry  or  after 
le  has  entered,  provided  a  proper  case  to 
hat  end  is  made,  yet  he  cannot  be  made 
lable  as  a  trespasser  ab  initio  on  the  real 
«tat«  because  of  the  uw  of  force  In  iQak* 


Ing  the  entry,  or  because  ct  tbe  treepaas  op- 
oa  the  penoa  of  the  tenant"  He  revlewa 
the  cases  In  this  state,  and  shows  tbat  his 
conclusion  is  not  only  sustained  by  them, 
but  by  the  overwhelming  weight  of  antbiuv 
ttles  elsewhere;.  The  article  in  4  Am.  Law 
Rev.,  to  which  the  court  referred,  throws 
much  light  upon  the  question  under  cimsld- 
eration.  There*ate  expiessions  in  the  easaa 
of  Johnson  v.  Hannahaa,  1  Strob.  813,  and 
Sharp  V.  Kinsman.  18  S.  GL  108,  which  are 
not  in  accord  with  the  views  herein  an- 
nounced, bnt  we  are  satisfied  that  the  true 
doctrine  is  stated  In  WlUoughby  t.  Railroad 
Co.  See,  also.  Smith  v.  Association  (auch.) 
73  N.  W.  366,  89  L.  R.  A.  4ta 

We  will  next  consider  the  fifth  ezceptioB. 
As  every  act  of  ttie  defendant  In  connection 
with  the  personal  Dropertj  was  alleged  to  be 
unlawful,  and  It  did  not  retain  the  poeie*> 
slon  thereof,  we  fall  to  see  how  the  qoesdon 
of  bailor  and  bailee  has  any  appllcatkm  to 
this  case. 

The  etm^uslcm  whldi  we  have  reached  In 
eonsldccing  the  tUregoing  exceptions  ruiders 
speculative  the  other  questl<»s  In  the  case. 
It  Is  the  Judgmmit  of  this  court  tbat  the 
Judgment  of  the  circuit  court  be  revoaed, 
and  the  case  remanded  for  a  new  trial 

McIVER,  C.  J.  (dissenting).  As  I  under- 
stand It,  the  rule  In  this  state  la  that,  where 
the  tenancy  has  terminated,  the  landlord 
may  enter  upon  and  retake  possession  of  the 
premises,  and  he  commits  no  trespass  upon 
the  real  estate  In  so  doing,  even  If  force  Is 
used  In  making  such  entry,  and  therefore. 
In  snch  a  case,  be  Is  not  liable  to  a  civil 
action  for  trespass.  If,  however,  the  land- 
lord. In  making  such  entry,  commits  a  tres- 
pass upon  the  person  of  the  outgoing  ten- 
ant, or  upon  hlB  personal  property,  he  may 
be  liable  to  a  civil  action  for  such  trespass. 
But  the  simple  removal  of  the  tenant's  i»er- 
sonal  propwty  from  the  premises  which  had 
been  rented  does  not  constitute  a  trespass, 
unless  It  is  effected  by  the  use  "of  unneces- 
sary force,  whereby  such  property  la  de- 
stroyed or  Injured. 


STATS  V.  WEAVER  et  a). 
(Supreme  Coort  of  Sonth  Carolina.    Tun*  80^ 
1900.) 

ORIHIKAL  LAW  —  JURT  —  CHALLBNOBS  —  PAT- 
UBNT  OF  POLL  TAX— BURDEN  OF  PROOF 
— AFPKAL  AND  ERROR. 

1.  The  burden  of  proof  is  on  one  who  chal- 
lenres  a  Juror  on  the  ground  of  legal  dlMtnalifi- 
cation  to  sbow  tbat  such  dlsqnaliflratlon  exists. 

2.  The  statement  of  a  juror  on  his  prelimi- 
nary examination  that  be  eonid  not  Htate  post- 
tively  that  bis  poll  tax  had  been  paid,  bat  that 
he  had  arranged  for  his  father  to  pay  It  for 
him.  and  had  never  attked  him  for  the  receliKt, 
tORether  with  the  testimony  of  the  connty  treas. 
nrer  thnt  the  poll  tax  of  such  juror  had  mtt 
been  iwtd  at!cordinR  to  his  books,  but  that  his 
books  were  not  absoliiteiy  correct.  Is  not  suffl- 
dent  to  support  a  challenge  to  the  Jnror  for 
canoe  oa  acesunt  of  the  nonpayiMat  of  hi*  poll 
tax. 
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5.  A  jDdgment  will  not  be  reversed  because  a 
rnlioff  of  the  trial  court  waa  baaed  upon 
ftonnda  ttwt  are  erroneou%  If  the  rnUng  waa 
proper  apon  other  groandi. 

4.  After  defendanta  bad  exhausted  their  per- 
emptory challenges,  and  the  psnel  of  jurors 
was  exhausted,  defendants  conaented  to  the 
recall  of  a  niunber  of  the  Jurors  they  had  ob- 
jected to  upon  no  other  grounds  than  "their 
Intention  to  exhaust  the  panel,"  bat  reserved 
the  right  to  object  to  any  of  auch  jurors  for 
caoce.  The  cause  was  tried  to  a  Jury  to  none 
of  wliom  any  objection  waa  made.  BM,  that 
defendants  could  not  complain  of  their  chal- 
lenges for  caase  being  overrated,  since  they  did 
not  exhaust  tbeir  peremptory  challenges. 

6.  Defendants  offered  the  registration  book 
In  aridmce  on  the  preliminary  examination  of 
the  Jury,  but  the  conrt  refused  to  receive  it  at 
that  time,  saying  that  it  might  be  offered  "later 
on."  Held,  that  defendants  could  not  complain, 
where  the  offer  was  not  renewed. 

Appeal  from  general  sessions  circuit  court 
of  Edgefield  coanty;  B.  O.  Watts,  Judge. 

Ed  Weaver,  Abner  Harris,  and  Allen  Jonea 
wen  coDTlcted  of  housebreaking  and  larceny, 
and  appeal,  and  present  the  following  ezcep- 
ttonb:  'Defendants,  tor  the  purpose  of  their 
appeal,  hereby  make  and  aenre  the  following 
exceptions  to  the  rulings  of  the  presiding 
Judge:  (1)  Excepts  because  the  presiding 
Judge  erred  in  ruling  that  any  man  under 
slxty-flve  and  over  twenty-one  who  has  a  reg- 
istration certificate  Is  a  qualified  and  com- 
petrat  juror,  and  It  does  not  make  any  dif- 
ference whether  he  lias  paid  bis  poll  tax  or 
not*  (2)  That  bis  honor  erred  In  ruling  tbat 
*lf  he  has  got  bis  registration  certificate  that 
Is  prima  fade  and 'satisfactory  evidence  to 
me  tbat  be  Is  entitled  to  it;  even  if  yon 
could  show  that  he  procured  It  prior  to  the 
adoption  of  the  constitution  of  1896,  I  would 
BtlU  bold  that  be  was  a  qualified  elector  and 
a  competent  Juror.'  (8)  That  his  honor,  the 
presiding  Judge,  erred  in  ruling:  1  will  give 
you  a  chance  to  get  a  direct  ruling  from  the 
supreme  court  I  rule  any  man  that  Is  twen- 
ty-one and  under  slzty-flTe.  of  good  moral 
character,  and  selected  by  the  board  of  com- 
mlsslonera  to  serve  as  a  Juror.  Is  a  qualified 
elector,  and  qualified  in  such  sense  he  can 
be  a  Juryman,  whether  he  has  paid  his  poll 
tax  and  has  a  registration  certlflcate  or  not, 
or  whether  his  name  Is  on  the  tax  books  at 
all.*  (4)  That  his  honor  erred  In  refusing  to 
allow  defendants'  counsel  to  introduce  evl- 
dmoe  (that  Is,  tite  reglstratton  b(M)k,  to  show 
that  the  registration  cortlflcate  of  Juror  was 
lasoed  prlOT  to  the  adopUon  of  the  constitu- 
tion of  1895)  to  show  the  disqualification  of 
tbe  Juror  at  the  ttane  tbat  the  Juiw  was 
sworn  on  his  voir  dire."  Affirmed. 

M.  P.  Wells  and  8.  M.  Smith,  Jr.,  for  ap- 
pellants. J.  Wm.  Thurmond,  for  the  State. 

McIVEB.  C.  J.  These  defendants  were  In- 
dicted for  and  convicted  of  "housebreaking 
and  larceny,"  and  from  the  Judgmmt  entered 
they  appeal  to  this  court,  upon  the  several 
exceptions  set  out  In  the  record,  whldi  should 
be  Incorporated  by  the  reporter  In  his  report 
of  the  coe. 


Tlie  first,  second,  and  third  exceptlmis  Im 
pute  error  to  the  circuit  Judge  In  certain  rul- 
ings made  by  bim  as  to  the  qualification  of 
certain  jurors  presented  to  the  prisoners 
while  the  Jury  was  being  impaneled,  while 
the  fourth  exe^Ion  imputes  error  In  mUng 
out  certain  testimony  wlddi  we  shall  hereln- 
after'see  was  taken  under  a  misconception  of 
the  ruling  really  made  by  tiie  circuit  Judge. 

We  would  first  remark  that  It  seems  to  us 
that  all  of  these  exceptltms,  acept  the  fourth, 
which  vin  be  presently  coxuldered,  raise 
specnlatire,  rather  than  practical,  qnestlona. 
It  does  not  qipear  that  a  single  one  <tf  the 
Jurors  who  sat  upon  the  trial  was  objected 
to  either  peremptorily  or  for  cause.  On  the 
contrary,  it  does  appear  tbat  the  def»idants 
were  tried  1^  a  Jury  of  12  good  and  lawful 
men,  to  whom  no  objection  was  toterposed  by 
the  defendants  or  either  of  than. 

The  mllngs  excepted  to  were  made  by  the 
circuit  Judge  to  reference  to  challenges  for 
cause  to  certain  of  the  Junos  when  presoited, 
based  upon  the  allegation  that  such  Jurors 
had  not  paid  their  poll  taxes,  and  were  there- 
fore disqualified  from  serrlng  as  Jurors. 
When,  however,  this  cause  of  challoige  was 
Investigated,  as  well  by  the  examination  of 
the  persons  presented  as  Jurors  on  the  voir 
dire  as  by  the  testimony  of  the  county  treas- 
urer, it  was  made  to  appear  satisfactorily 
tbat  all  of  them  except  one  R.  O.  Parks  had 
paid  their  poll  taxea^  and  even  as  to  Parks 
It  was  left  somewhat  doubtful  whether  be 
had  or  had  not  paid  his  poll  tax;  for  while 
the  county  treasurer.  Bpeaklng  from  his  books, 
did  say  tbat  Parks  had  not  paid  his  poll  tax, 
yet  that  officer  admitted  tbat  his  books  were 
not  absolutely  correct,  and  mentioned  In- 
stances in  which  bis  books  showed  that  the 
taxes  of  certato  persons  named  had  not  been 
paid,  yet  he  had  become  aatlafled  from  other 
sources  that  such  taxes  bad  to  fact  been  paid, 
in  one  instance  s  receipt  for  the  taxes  iaaving 
been  produced  when  it  appeared  from  the 
books  that  such  taxes  had  not  been  paid. 
Now,  when  it  Is  remembered  that  a  board  of 
Jury  commlBsloners— public  officers— are  char- 
ged with  the  duty  of  placing  upon  the  Jury  list 
the  names  of  such  persona  as  are  "not  abso- 
lutely exempt  as  they  may  think  well  quali- 
fied to  serve  as  ^unns,  being  persons  of  good 
moral  character,  of  sound  Judgment,  and  free 
from  all  legal  exceptions,"  the  presumptios 
Is,  In  the  absence  of  evidence  to  the  contrary, 
that  these  public  officers  have  done  their 
duty;  and  hence,  when  a  Juror  whose  name 
Is  on  the  Jury  list  Is  challenged  for  cause,  up 
on  the  ground  tbat  he  Is  not  legally  qualified 
to  serve  aa  a  Juror,  the  burden  of  proof  ii 
upon  him  who  charges  that  such  Juror  Is  dis- 
qualified to  show  such  disqualification.  It 
does  not  seem  to  us  that  it  has  been  satis- 
factorily shown  that  the  Juror  Parks  had  not 
psld  his  poll  tax.  On  the  contrary,  on  hlf 
examination  upon  his  voir  dire,  when  be  wsi 
asked  If  he  had  paid  his  poll  tax,  be  replied. 
Tery  canffidly*  **!  coold  not  state  positlT^,'' 
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but  went  on  to  uy  that  he  bad  arranged  wltb 
bis  fatber  to  pay  It  for  bim.  and.  as  be  bad 
never  asked  bIm  for  tbe  receipt,  he,  of  conne, 
could  not  testify  of  bla  own  knowleOge  wbetb- 
er  the  tax  was  actually  paid  or  not  But  It 
la  manifest  that  he  Intended  to  pay  It,  and, 
no  doubt,  snppoaed  It  had  been  paid;  and,  aa 
ve  have  said,  the  testimony  of  the  county 
treasurer  did  not  satlBfactorlly  show  that  the 
tax  bad  not  t>een  paid.  We  do  not  think  there 
was  any  error  la  oTerrullng  the  challenge  for 
cause  to  tbe  Juror  Parks,  and  requiring  him 
to  be  presented;  for,  even  tbongh  tbe  circuit 
Judge  may  have  been  In  error  in  tbe  reastu 
be  assigned  for  overruling  tbe  challenge  for 
cause,  still,  if  the  ruling  was  rlgbt,  there  Is  no 
Teversible  error;  for,  as  has  bem  frequently 
held,  this  court  does  not  concern  Itself  with 
the  reasons  given  for  rendering  a  Judgment  or 
making  a  ruling,  but  conflnes  Itself  to  tbe  In- 
quiry whether  such  Jni^ment  or  ruling  Is 
right  and  will  affirm  the  same,  even  though 
tbe  reasonv  given  for  such  Judgment  or  ruling 
may  not  be  such  as  command  the  approval  of 
this  court  The  appellants  complain  that  tbey 
were  thereby  compelled  to  exhaust  one  of 
their  peremptory  cballei^ces,  but  In  view  of 
tbe  weU-setUed  doctrine  that  tbe  right  of 
peremptory  challenge  Is  not  a  right  to  select 
tbe  Jury,  but  only  a  right  to  reject  a  certain 
number  of  Jurors  (State  v.  Wise,  .7  Rich.  Law, 
412;  Same  t.  Gill,  14  8.  0.  411;  Same  v. 
Prater,  26  S.  a  202,  2  S.  B.  108),  and  In  view 
of  the  furder  fact  that,  so  far  as  appears 
from  the  record  before  ns,  there  was  not  a 
single  person  on  tbe  Jury  which  toled  the  case 
to  whom  any  objection  was  interposed,  we 
do  not  see  that  tbe  appellants  have  any  legal 
ground  of  complaint;  for  It  appears  from  tbe 
record  before  us  tliat  after  the  ivpellants  had 
exhausted  their  peremptory  challenges,  and 
tbe  clerk  bad  reported  that  the  panel  of  Jurors 
was  exhausted,  the  court  dlnscted  tbe  clerk 
to  issue  a  venire  for  12  Jurors,  wbereuixm  one 
of  tbe  ponnsel  for  appellants  made  the  follow- 
ing statement:  'In  order  not  to  detahi  tbe 
court  we  consent  to  recall  a  number  of  the 
Jurors  we  have  objected  to.  and  to  whom  we 
objected  upon  no  other  grounds  except  our 
Intention  to  exhaust  tbe  panel.  Of  course, 
our  objections  for  cause  we  don't  Include  in 
this  proposition.  We  consent  to  this  without 
of  course,  waiving  any  of  our  rights.  These 
men  will  be  technically  considered  as  new 
men  drawn  as  a  new  panel."— to  which  the 
court  responded  as  follows:  *'Tbat  will  do, 
then,  with  the  understanding  that  It  Is  done 
without  prejudice  to  the  rights  of  the  defend- 
ants." This  voluntary  action  on  the  part  of 
tbe  appellants  practically  amounted  to  a 
withdrawal  of  their  peremptory  challenges  to 
such  of  tbe  Jurors  as  bad  been  previously 
challenged,  not  because  of  any  objection  to 
tbem,  but  solely  for  tbe  purpose  of  exhausting 
tbe  panel,  doubtless  meaning  their  peremptory 
challenges;  and  therefore  It  cannot  be  prop- 
erly said  that  the  defendants  had.  In  fact,  ex- 
hausted tbelr  peremptory  challenges.   If  so. 


then,  under  the  case  of  State  v.  McQualge.  6 
S.  C.  429.  Same  v.  Price.  10  Rich.  Law,  356. 
and  Same  v.  Dodson.  16  S.  C.  400,  appellante 
could  not  avail  themselves  of  any  error  In 
overruling  tb^  challenges  for  cause. 

It  only  remains  to  consider  tbe  fourth  ex- 
ception, which  complains  of  error  in  refusing 
to  allow  defendants*  counsel  to  Introduce  In  ^ 
evidence  tbe  registration  book.  This  excep- ' 
tlon,  as  we  have  Intimated  above,  was  taken 
under  a  misconception  of  the  ruling  of  tbe 
circuit  Judge;  for  he  did  not  refuse  to  allow 
the  book  to  be  offered  In  evidence.  Defend- 
ants' counsel  proposed  to  offer  tbe  book  In 
evidence  during  tbe  prepress  of  tbe  examina- 
tion of  tbe  Jurors  upon  tbelr  voir  dire,  and  his 
ruling  was  that  the  txmk  could  not  be  intro- 
duced then,  but  the  Judge  expressly  stated 
that  the  book  might  be  offered  In  evidence 
"later  on,"  but  tbe  book  was  never  afterwards 
offered  In  evidence.  The  fact  as  stated  by 
counsel,  that  they  were  deterred  from  after* 
wards  offering  It  in  evidence  by  reason  of 
certain  views  expressed  by  the  circuit  Judge, 
cannot  affect  tbe  question.  If  they  desired  a 
specific  ruling  as  to  the  admissibility  of  tbe 
book  as  evidence,  tikey  should  have  offered 
It  at  the  time  Indicated  tbe  Judge,  and  then 
had  a  distinct  ruling  as  to  lU  admissibility; 
but  this  tbey  did  not  do.  However,  under 
the  views  hereinbefore  announced,  the  qoes- 
tlon  wbether  this  exception  is  well  founded 
becomes  immaterial,  and  renders  further  dis- 
cussion useless.  Tbe  Ju^ment  of  this  court 
is  that  the  Judgment  of  the  circuit  is  affirmed. 


STATB  V.  BAKBB. 
(Supreme  Court  of  South  Carolina.   June  80. 

1900.) 

CRIUINAIj  law  —  CONPBSSIONS  —  ETIDENGB  — 
WAIVKR  OF  ARQUMBNT  TO  JURT— INSTRUC- 
TIONS TO  JURY— ILIMAL  BBNTHNCB-HBW 
TRIAL. 

1.  A  confession  made  by  a  defendant  char- 
geA  with  grand  larceny,  upon  his  preliminary 
examinatioD,  volnntarlly,  and  which  is  support- 
ed b7  a  snbseqaent  confeesion  made  by  defend- 
ant in  a  letter,  wherein  he  sought  to  relieve 
one  of  his  alleged  companions  from  the  same 
charge.  Is  competent  evidence,  though  the  coo- 
fesston  may  have  been  made  without  warning 
to  defendant  that  It  might  be  used  agabist 
him. 

2.  Altbongh  the  argument  to  the  Jury  was 
waived.  It  was  not  error  to  permit  the  solicitor 
for  the  state  to  read  to  the  jury,  after  the  case 
was  closed,  certain  papers  that  had  been  offer- 
ed in  evidence,  ana  which  contained  eonfes- 
slons  made  by  defendant. 

8.  An  instruotioQ  that  a  confeasioD  made 
"freely  and  fairly,  without  the  flattery  of  hope 
or  tbe  fear  of  force  or  violence,"  Is  evidence 
against  tbe  person  uttering  It  if  found  worthy 
of  belief.  Is  not  erroneous. 

4.  A  court  has  not  the  power  to  impose  the 
sentence  of  perpetual  banishment  from  the 
state  upon  a  defendant  convicted  of  grand  lar- 
ceny. 

5.  Hie  reversal  of  a  criminal  cause  because 
of  the  imposition  of  an  Illegal  sentence  will  not 
entitle  defendant  to  a  new  trial. 

Appeal  from  general  sessions  circuit  court 
of  Newberry  county;  O.W.  Buchanan,  Judge. 
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De  VlDlns  B.  Baker  «■>  IndlcteA  toi  the 
crime  of  grand  larceny,  and  from  a  Jndsmoit 

of  conviction  be  appeals.  Berersed. 

O.  L.  Bl«we,  for  appellant.  T.  8.  Iiea«e, 
for  the  Stateu 

POPE,  I.  The  defendant  waa  tried  and 
couTicted  of  the  crime  of  grand  larceny  In 
February,  1900,  and  after  sentence  appealed 
to  this  court.  BIb  grounds  of  appeal  are 
four  In  number:  **(1)  Because  the  presiding 
Jndge  erred  In  allowing  the  paper  marked  as 
an  exhibit,  and  purporting  to  be  a  confession 
made  by  ttie  defendant  Baker,  at  the  pre- 
liminary trial  held  in  this  case,  Introduced 
and  used  as  evidence  In  this  case.  (2)  Be- 
cause the  presiding  Judge  erred  In  allowing 
the  s(^Icltor  to  read  the  letter  and  said  state- 
meat,  or  io-cal!ed  confession,  to  tiie  Jury  aft- 
er the  state  had  closed  its  case,  and  defend- 
ant's attorney  had  stated  that  tiie  defense 
would  offer  no  testimony,  and  that  be  did  not 
desire  to  make  any  argoment,  and  the  so- 
licitor stated.  *Neitber  do  I,  except  to  read 
the  papers  that  have  been  introduced;'  the 
papers  not  having  been  read  when  Intro- 
duced, and  the  reading  of  them  not  having 
been  asked  for  by  the  court  or  the  Jury.  ^ 
Because  the  presiding  Judge  erred  in  cbar^ 
glng  the  Jury:  'Well,  the  rule  Is  t^ils:  Where 
it  is  done  freely  and  fairly,  without  the  flat- 
tery of  hope  or  the  fear  of  force  or  violence, 
it  la  admitted  as  evidence,  as  the  troth.  If 
yon  find  It  worthy  of  belief,  against  the  per- 
son who  utters  It'  <4)  Because  the  sentence 
imposed  upcm  the  def«idant,  Baker,  is  c<m- 
trary  to  the  atatnte  lav  and  constltntlon  of 
this  state." 

In  disposing  of  the  question  raised  as  to 
the  admission  of  a  confession  of  guilt  by  the 
defendant  when  reduced  to  writing,  we  may 
remark  that  the  written  confession  In  this 
case  was  made  without  solidtaUon,  Import 
tnnlty,  promise,  or  threat  being  used  to  in- 
duce the  same.  Confestions  are  admitted  If 
made  voluntarily.  Th«  Jury  Is  not  required 
by  law  to  believe  a  confession.  The  Jury 
may  accept  a  part  and  reject  the  balance. 
All  the  saf^nards  thrown  around  confes- 
sions by  the  law  ^e  to  Insure  truth.  Once 
is  it  ascertained  that  the  confession  la  true, 
no  great  attention  Is  paid  to  technical  rules. 
For  instance,  It  was  at  one  time  held  that  a 
person  charged  with  crime  must  be  admon- 
lafaed  that,  if  he  made  any  statement  against 
himself,  it  would  prejudice  his  case;  but  In 
State  V.  Workmai^  15  S.  O.  644,  this  court 
held  that  *'uo  previous  warning  was  neces- 
sary." In  that  ease,  quoting  from  1  OreenL 
Bv.  f  299,  It  was  said:  "Neither  Is  It  neces- 
sary to  the  admissibility  of  any  confession, 
to  whomsoever  it  may  have  been  made,  that 
It  should  appear  that  ttx  prisoner  was  warn- 
ed that  what  he  said  would  be  used  against 
Ihlm.  On  the  contrary,  if  the  conf  esslm  was 
voluntary,  it  la  sufficient  l3iough  It  Aonld  ap- 
pear he  waa  not  warned."  Vhm  confession 


I  bi  qnestlcm  In  Uie  case  at  bar  was  fortified 
I  by  a  second  confession  In  writing,  agniust 
which  no  objection  was  urged.  This  second 
!  ccmfesslou  or  admission  waa  made  In  a  let- 
!  ter  written  by  the  defendant  vrhereby,  while 
{  Inculpating  himself,  he  sought  to  relieve  from 
!  the  charge  of  grand  larceny  one  of  his  al- 
j  leged  companions  In  crime.  Ttiis  exception 
Is  overruled. 

We  overrule  the  second  e»!n>tIoa.  Both 
the  confession  made  by  the  defendant  at  hia 
preliminary  trial  before  J.  W.  Werta.  Esq., 
as  a  magistrate,  and  also  the  letter  written 
by  the  defendant  u  It  appears  upon  the  rec- 
ord for  appeal,  were  Introduced  as  testimony. 
It  was  perfectly  competent  for  the  solicitor 
to  rend  them  to  the  Jury. 

The  third  exception  relates  to  an  alleged 
error  of  the  drcult  Judge  in  expressing  to  the 
Jury  wliat  was  necessary  to  be  shown  In  or- 
der to  render  a  confession  admissible  In  tea-  • 
timony.  The  Judge  said,  in  substance^  that 
It  must  appear  not  to  have  been  bidueed  by 
promises  nor  extorted  by  force,  and  even 
then  It  must  be  believed  by  the  Jury.  We 
see  no  rerwslble  error  here,  ^e  exertion 
Is  overruled. 

When  we  come  to  the  fourth  exception,  we 
are  bound  to  sustain  It  After  the  prisoner 
was  convicted  of  grand  larceny,  the  circuit 
Judge  hnposed  the  following  sentoice  upon 
him:  "The  sentence  of  the  court  Is  that  you. 
De  VitUus  Baker,  be  confined  In  the  state 
penitentiary,  at  hard  labor,  for  the  term  of 
seven  years.  After  you  have  served  five 
years,  you  will  be  released,  vrith  the  under- 
standing  that  you  leave  the  state,  and  never 
set  foot  in  It  again.  If  you  do  retnm.  aft» 
notice  on  you  by  the  state  and  a  cause  ahown. 
you  win  be  called  back  to  serve  out  the  full 
term  (additional  two  years),  so  aa  to  make 
seven  years;  otherwise,  yon  win  be  dlachar* 
ged  after  service  of  five  yean."  We  do  not 
recognize  the  circuit  Judge  as  possessing  any 
right  to  Impose  such  a  aentence  aa  to  involved 
In  the  perpetual  banishment  ot  the  defendant 
from  the  state  set  out  in  the  sentence.  But 
this  Infirmly  does  not  uctend  beyond  the 
mere  sentence  Itself.  Thwe  Is  no  Invalidity 
in  the  trial.  This  court  held  In  the  case  of 
State  V.  Trezevant  20  S.  C.  804,  vbmi  speak- 
ing of  a  defective  or  Illegal  sentence:  "We 
do  not  see  why  It  should  affect  the  whole  pro- 
ceeding, and  therefore  render  a  new  trial 
necessary.  The  error  occurred  after  trial  and 
conviction,  and  applied  to  the  subsequent 
proceeding,  to  wit  the  smtence  mily.  and  in 
reason  the  remedy  should  extend  only  so  tar 
as  the  error  coctended.  The  weight  of  anthotl- 
ties  sustains  this  view.  1  BIsh.  Cr.  Proc.  i 
1293;  HeCue  v.  Com.,  78  Pa.  St  101,  21  Am. 
Rep.  7;  State  v.  Johnson,  G7  M.  C.  69."  The 
case  of  State  v.  Trezevant  supra,  was  reaf- 
flrmed  In  Same  v.  JeCcoat  20  S.  0.  S83.  We 
feel  bound,  thnefore,  to  overrule  all  the  oth- 
er exceptions  except  the  fourth,  whteta  last 
we  sustain.  It  Ii  the  Ju^ment  of  this  court 
that  the  Judgment  oi  the  drenlt  court  u  to 
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pramoQcliig  Bentence,  be  reverved,  «nd  that 
tbe  ouBe  b«  remanded  to  tbe  drcalt  conrt  for 
resentence. 


BI^XrKLEY  et  al.  t.  SHIRLIST. 
(Sopreme  Gourt  of  South  CAroUna.   Jane  2T, 
1900.) 

HOUBSTEAD  —  XXBCVTION  —  REPOBT  OF  AP- 
PRAISERS —  EXCEPTIONS  —  TRIAL  DE  NOVO— 
EXEMPTION  OF  PERSONAL  PROPERTY. 

1.  Under  Acts  1884>.  p.  191,  providing  that, 
if  exceptions  be  filed  to  the  return  of  coramis- 
sioners  appointed  to  appraise  the  homestead 
of  a  Judgment  debtor  wiuiin  30  days  after  the 
filing  of  said  report,  the  same  shail  be  tried  de 
novo  upon  testimonj^  taken  in  open  court,  it  is 
error  to  refuse  a  trial  de  novo  to  a  judgment 
defendant,  where  exceptions  to'  the  report  of 
the  commissioners  have  been  duty  filed. 

2.  Where  exceptions  to  the  report  of  com- 
tniasioners,  appointed  under  Acts  1896,  p.  191, 
to  appraise  the  homestead  of  a  judgment  debt- 
or, have  been  filed  and  placed  on  the  calendar 
14  days  before  the  commencement  of  tbe  term, 
no  further  notice  is  DeceBsary  to  entitle  the  »- 
cepting  party  to  a  trial  de  novo. 

3.  Ad  exception  to  the  report  of  commis- 
sioners, appointed  to  appraise  the  homestead  of 
a  judgment  debtor,  that  they  failed  to  perform 
their  duty  as  required  by  statute  in  laying  off 
the  honestead,  should  wt  oot  the  facts  on 
wliicb  the  exception  la  baaed. 

4.  Under  Acts  1896,  p.  191,  making  it  the 
duty  of  a  sheriff,  before  selling  the  real  estate 
of  tbe  bead  of  a  family,  to  cause  the  debtor's 
homestead  to  be  set  on  and  appraised,  and  for 
that  pui'pose  three  appraisers  shall  be  appoint- 
ed, one  hy  the  sheriff,  another  by  the  creditor, 
and  a  third  by  the  debtor,  where  the  debtor 
refuses  to  make  an  appointment  a  valid  return 
may  be  made  by  the  two  appraiseni  appointed 
by  the  sheriff  and  creditor. 

5.  An  exception  to  the  report  of  commission* 
en  appointed  to  appraise  the  homestead  of 
a  Judgment  debtor,  that  the  commissioners 
should  have  called  a  surveyor,  and  exhausted 
all  legal  means  for  giving  the  debtor  his  home- 
stead, before  recommending  a  sale,  will  not  be 
considered  on  appeal,  in  ue  absence  of  facta 
in  tbe  record  in  support  of  the  exception. 

6.  Under  Acts  1S9G.  No.  T7,  8  3,  making  the 
personal  property  of  tbe  head  of  a  family  ex- 
empt to  the  extent  of  fSOO,  commissioners  ap- 
pointed to  appraiae  tbe  homestead  of  a  judg- 
ment debtor,  in  making  their  report,  sboQld  set 
apart  the  personal  proper^ 'of  the  debtor  that 
is  exempt  from  exeennon. 

Appeal  from  common  pleas  circuit  court 
of  Anderson  county;  Ernest  Gary,  Judge. 

Action  by  Bleckley  &  Fretwell  and  oth- 
ers against  W.  H.  Shirley  for  the  appraise- 
ment of  a  debtor's  homestead  and  to  enforce 
an  execution.  From  a  Judgment  refusing 
defendant  a  trial  de  novo  on  exceptions  to 
the  report  of  the  commissioners  appointed 
to  appraise  the  homestead,  defendant  ap- 
peals. Beversed. 

J.  EL  Breazeale  and  J.  N.  Brown,  for  ap- 
pellant Bonham  &  Watklns  and  Trlbble  & 
Prince,  for  reapcmdents. 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts:  The  contest  in 
tills  case  grows  out  of  the  larlng  off  a  home- 
stead fw  the  d^endant  (appellant,  W.  H. 
Shirley)  In  real  estate;  and  whether  be  was 
entitled  to  have  his  personal  proper^  set 


lymrt  as  exenqtted  under  the  laws;  and  If 
two  appraisers,  under  appointment  of  the 
sheriff  of  three,  defendant  baring  refused  to 
name  an  aivnilser,  could  make  a  valid  re- 
turn; and  especially  If  appellant's  home* 
stead  could  be  divided  so  as  to  retain  his 
home  and  sell  the  excess,  whereas  the  two 
appraisers  returned  that  the  same  could  not 
b«  laid  off  without  Injury  to  the  remainder, 
and  therefore  placed  a  valuation  of  fl,7S0, 
to  which  receptions  were  filed  and  at  the 
bearing;  and  the  court  refused  appellant 
an  order  of  reference  or  the  right  of  trial 
de  novo  In  open  court  on  said  exceptions,  for 
want  of  affidavit  and  notice,  when  the  ap- 
pellant had  his  witnesses  In  court  ready  for 
trial,  and  the  case  bad  been  placed  upon  the 
calendar  more  than  14  days  previous  to  the 
Bitting  of  the  court;  whereupcm  the  appe- 
lant gave  notice  of  Intention  to  appeal  with- 
in 10  days  after  the  date  of  said  order  of 
the  court  Tbe  appellant's  exceptions  al- 
lege error  as- follows;  "(1)  Beaose  his  hon- 
or erred  In  refusing  to  hear  and  inss  upon 
defendant's  exceptions  to  the  return  of  the 
commissioners  by  trial  de  novo  In  open 
court  upon  the  testimony  of  the  witnesses 
prodaoed  by  the  defendant  (appelant).  ^ 
Because  his  honor  enred  in  holding  want  of 
notice  of  trial  to  plalntlirB  by  amdavlt  or 
notice,  when  It  Is  submitted  that  In  placing 
the  case  on  tbe  calendar  fourteen  days  be- 
fore the  sitting  of  the  court  was  suffldent 
notice  of  trial  (8t  Because  docketing  the 
exceptions  by  appellant  was  sufficient  no- 
tice of  trial  without  affidavits  or  other  notice 
of  trial.  (4)  Because  the  return  of  commis- 
si(Kiers  shows  that  they  did  not  perform  their 
duty  as  required  by  tbe  statute  In  laying 
off  the  homestead  In  kind  and  setting  ajKUt 
personalty  exempt  (6)  Because  two  ap- 
laalsers  amwlnted  by  the  sheriff  cannot  le- 
gally act  BO  as  to  deprive  the  appellant  of 
his  homestead  in  kind.  (G)  Because,  said 
tract  of  land  containing  110  acres,  the  com- 
missioners should  have  called  a  snrveyor, 
and  exhausted  all  legal  means  for  giving  ap- 
pellant his  homestead  In  kind,  before  recom- 
mending a  sale.  (7)  Because,  tbe  sheriff 
having  levied  on  personal  property.  It  was 
the  duty  of  tbe  commissioners  to  wt  apart 
appellant's  personalty  aempt  from  levy  and 
sale  under  execution." 

We  win  consider  the  exceptions  In  their 
regular  ordw: 

First  CTcepHon:  It  seems  that  Act  18M, 
p.  191,  was  overlooked  when  the  case  was 
tried  In  the  circuit  court.  That  act  pro- 
vides: "If  exceptions  to  said  return  be  filed 
by  either  creditor  or  debtor  within  thirty 
days  after  the  filing  thereof  the  same  shall 
be  tried  de  novo  upon  testimony  taken  In 
open  court"  This  enseittion  Is  sustained. 

Second  and  third  exceptions:  The  case  of 
Ex  parte  Bllla,  20  S.  C.  344,  cited  with  ap- 
proval In  parte  Bansey,  54  8.  a  517.  32 
S.  B.  022,  decides  that  no  further  notice  la 
required  after  filing  exceptions  to  the  return 
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of  the  commlssfonera.  These  exceptions  are 
sustained. 

Fourtb  exception:  There  are  no  facts  set 
out  In  the  record  tending  to  show  t^at  the 
commissioners  did  not  perform  their  duty 
as  required  bj  the  statute  in  laying  off  the 
homestead  in  kind.  The  question  as  to  the 
personal  property  will  be  hereinafter  con- 
sidered in  connection  with  the  seventh  ex- 
ception. 

Fifth  exception:  The  case  of  Bank  t. 
Evans  (S.  0.)  6  S.  E.  821,  discusses  this  ques- 
tion at  length,  and  shows  that  the  exception 
cannot  be  sustained. 

Sixth  exception:  The  record  does  not  con- 
tain any  facts  enabling  ns  to  consider  this 
exception. 

Seventh  exception:  The  law  allows  an  ex- 
emption In  personal  as  well  as  real  proper- 
ty, and  the  commissioners  in  making  their 
return  should  have  taken  into  considera- 
tion the  dalm  of  homestead  in  the  perscm- 
alty.  This  exception  is  sustained. 

It  Is  the  Judgment  of  this  court  tliat  the 
Judgment  of  the  circuit  court  be  reversed, 
and  the  case  remanded  to  the  court  for  such 
further  proceedings  as  may  be  necessary  to 
carry  out  the  views  herein  announced. 


80DTEDDRN  BT.  GO.  T.  SABBATT  et  aL 

^opmne  Oonrt  of  South  Orollna.   June  80^ 

WOO.) 

CLAIM  AND  DBLITSRT— LIABIUTT  OF  PUBUO 
OPriCER  — WHO  MAY  MAINTAIN  —  APPBAL- 
JUSTICES  OF  THE  PBAGB-JURISOICTION. 

LAn  action  of  daim  and  delivery  may  be 
maintained  against  a  public  oflBcer  who  has 
taken  into  his  possession  property  under  a  war- 
rant to  enforce  a  iien  for  rent,  where  the  par> 
ty  from  whom  the  property  was  taken  was 
rightfully  In  possession,  and  the  property  was 
not  subject  to  the  lien. 

2.  Where  no  notice  has  been  given  by  a  par- 
ty that  the  supreme  court  would  be  asked  to 
sustain  the  judgment  on  a  ground  other  than 
that  on  whicn  the  circuit  judge  rested  his  judg- 
mentj,  such  ground  cannot  be  considered. 

3.  Code,  S  2&5a.  provides  that  if  tlie  person 
In  whose  possession  the  property  shall  be  at- 
tached shall  appear  at  the  return  of  the  writ 
and  file  his  answer  thereto,  and  deny  posses- 
sion or  control  of  any  property  belonging  to  de- 
fendant, or  claim  the  property  as  creditor  in 
possession  or  in  tiis  own  right  or  in  that  of 
another,  or  If  any  part  of  such  property  be 
claimed  by  another,  then,  if  plaintiff  be  satis- 
fled  therewith,  the  proceedings  may  be  dismiss- 
ed at  his  costs;  but  if  he  shali  contest  such 
return,  an  Issue  shall  be  made,  and  the  party 
that  shall  prevail  shall  recover  the  costs,  etc. 
Rev.  St.  1^  I  2519,  requires  that  the  affida- 
vits and  statements  to  be  used  to  obtain  a  war- 
rant to  enforce  an  agricultural  lien  stiall  con- 
form as  nesrly  as  may  be  to  the  practice  regu- 
lating the  issuing  of  warrants  of  attachment 
under  the  Code  procedure.  Beld,  that  Code,  S 
25Sa,  applies  omy  to  proceedings  by  attach- 
ment, and  not  to  proceedings  for  the  eoforce- 
ment  of  an  agricultural  lien,  or  a  landlord's 
Hen  for  rent,  except  in  so  far  as  relates  to  the 
affidavits  and  statements. 

4.  Under  Rev.  St.  1893,  {  2622.  authorizing  a 
person  whose  crop  has  been  seized  under  a  uen 
warrnntt  on  entering  Into  bond  in  accordance 
with  tlis  law  now  In  torea  In  regard  to  action 


for  claim  and  delivery  of  personal  property,  to 
recover  immediate  possession  of  the  crop  so 
seised,  a  third  person  in  whose  hands  personal 
property  is  seized,  which  it  Is  claimed  la  subject 
to  a  lien  for  rent,  may,  on  executing  the  requir- 
ed bond,  recover  the  same  in  an  action  of  daim 
and  delivery. 

6.  Under  Act  18S4  (18  8t.  at  Large,  p.  751) 
I  1,  providing  that  a  trial  justice  (now  a  mag- 
istrate) shall  have  jurisdiction  to  Issue  a  war- 
rant to  enforce  a  lien  for  advances  made 
for  agricultural  purposes,  where  the  amount 
does  not  exceed  $100^  and  section  2  (tbe  provi- 
sions of  which  are  substantially  inconwrated  in 
Rev.  St.  1893,  §  2512),  providing  that  every 
landlord  leasing  land  for  agricultural  purposes 
shall  have  the  right  to  enforce  hia  Uens  for 
rent  In  the  same  manner,  on  the  same  condi- 
tloni^  and  subject  to  the  same  restrictions  as 
provided  for  persons  making  advances  for  agri- 
cultural purposes,  a  magistrate  Is  authorized  to 
Issue  a  warrant  to  enforce  a  Uen  for  rent  where 
the  amount  claimed  does  not  raceed  9100. 

Appeal  from  common  pleas  circuit  conrt 
of  Cherokee  county;  O.  W.  Buchanan,  Judge. 

Action  of  claim  and  delivery  by  the  South- 
em  Railway  Company  against  I.  O.  Sarratt 
and  Robert  F.  Gibson.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Reversed. 

Duncan  ft  Sanders,  tm  appellant  J.  O. 
J^erles,  tor  reapcmdentB, 

MciVEU,  a  J.  This  wu  an  actloa  of 
claim  and  delivery  for  the  purpose  of  recov- 
ering the  possesion  of  two  bales  ia  cotton, 
or,  in  lieu  tbereof,  their  ralne,  al^ed  to  have 
been  taken  from  the  poMonUni  of  the  plain- 
tiff by  tbe  defendant  Oibson.  Than  was 
testimony  tending  to  show  that  the  cotton 
In  question  was  grown  upon  the  lands  of 
Mrs.  M.  B.  Hnskey,  which  she  bad  rented  to 
one  Wyatt,  who  seems  to  have  transferred 
his  lease  to  W.  O.  Llpscoml^  wbo  sublet  the 
place  to  one  Walker.  The  cotton  seems  to 
have  been  delivered  (by  whom  does  not  ap- 
pear) to  Mrs.  Hnskey  in  payment  of  the  rent 
due  ber.  and  was  afterwards  boi^bt  by  one 
J.  D.  Jones  <m  tbe  26tb  of  October,  1888,  who 
on  that  day  sent  It  to  tiie  depot  of  tbe  plain- 
tiff company  for  shipment  to  CUfton,  and  tm 
the  morning  of  the  next  day,  tbe  27tb  of  Oc- 
tober, received  a  bill  of  lading  for  tbe  same 
from  tbe  plaintiff.  On  tbe  afternoon  of  tbe 
27tb  of  October  tbe  cotton  was  seised  by 
the  defendant  Oibson  under  a  warrant  Is- 
sued by  tbe  defendant  Sarratt,  who  was  a 
magistrate,  at  tbe  instance  of  the  said  W.  0. 
Lipscomb,  directed  to  tbe  said  OibsiHi  as  a 
special  constable,  requiring  bim  to  aelxe  and 
sell  tbe  crop  of  one  Walker,  or  so  much 
tbereof  as  may  be  necessary  to  pay  tbe  rent 
alleged  to  be  due  said  Lipscomb  by  tiie  aald 
Walker.  Thereupon  tbe  present  action  was 
commenced  by  tbe  plaintiff.  The  case  came 
on  fOT  trial  before  bis  honor,  Judge  Buchan- 
an, and  a  Jury.  At  tbe  close  of  the  testimo- 
ny for  tbe  defense,  counsel  for  detoidants 
demurred  to  the  erldence,  whldi  tlie  court 
beld  to  be  practically  a  motion  for  the  non- 
suit; wblcb  not  being  sustained,  defendants 
then  demurred  to  tbe  complaint  ca  tbe 
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ground  that  ilie  facta  stated  tbereln  are  not 
suiBdcnt  to  eoDBtitnte  a  cause  of  actkm.  In 
tbat  an  aetlcm  of  "dalm  and  deUveiy  la  not 
H  proper  proceeding  to  be  bron^t  for  the 
recoT«t7  of  poaeenlon  of  property  wiilch  has 
been  aelxed  by  an  officer  under  a  warrant 
to  enforce  a  lien,  whethw  It  be  a  rent  lien 
or  for  auppUei^*;  bnt  as  ttie  cranplalnt  did 
not  abow  im  Its  face  that  the  defendants 
were  officers,  or  that  the  cotton  was  seised 
under  a  warrant  to  enforce  a  Ilea  fbr  rent, 
tbe  demnrrer  conld  irot  be  sustained.  The 
pUUntlff  thm  proceeded  to  examine  Mrs. 
Mnskey  In  reply,  for  the  purpose  of  showing 
when  and  from  whom  she  received  the  cot- 
ton In  question  for  the  rent  due  her,  when, 
upon  objection  to  some  of  the  questions  i>n>- 
pounded  to  tbls  witness,  a  colloquy  betweoi 
the  court  and  counsel  resulted  In  a  ruling 
by  the  circuit  Judge  ocpressed  in  the  follow- 
ing language:  "It  is  utterly  Immaterial  who 
this  cotton  bekmgs  to  ia  didn't  bel<mg.  If 
that  was  the  same  cotton  that  was  grabbed 
by  the  trial  Justice.  It  Is  utterly  Immaterial 
who  the  cotton  belonged  to.  My  Idea  Is  this: 
If  this  Jury  comes  up  here  with  a  verdict 
for  the  plaintiff,  X  would  have  to  set  It  aside 
for  this  reason:  Here  te  a  magistrate,  and 
here  la  a  constable.  Tbey  don't  claim  any 
Interest  at  all;  they  don't  say  they  have  any 
Intereat  at  all;  but  they  Justify  the  proceed- 
ing, whldi  Is  regular  on  its  face,  or  which 
purports  to  be  regular,— a  warrant  Nobody 
sets  up  any  claim  for  them  at  aU.  It  turns 
out  they  have  taken  two  bales  of  cotton 
rightfully  or  wrongfully  In  possession  of  the 
railway  company  under  a  lien  warrant 
The  railway  brings  an  action  for  claim  and 
delivery.   There  was  a  summons  attached, 
sbowjng  an  action  had  been  commenced 
against  somebody.    [If  by  this  his  honor 
means  tbat  fliere  ms  a  summons  attadMd 
to  the  affidavit  and  lien  warrant  he  la  mani- 
festly mistaken,  for  no  such  summons  ap- 
pears In  the  record  befere  us,  and  we  are 
unable  to  see  any  place  for  K,  u  a  summons 
Is  never  attached,  so  far  as  we  are  Informed, 
to  the  papers  issued  to  enforce  a  Uen  either 
for  rent  or  for  agricultural  suppllea]  Well, 
now,  tbat  Is  taken  under  tbe  proceedings. 
Now,  suppose  ft  was  absolutely  void;  are 
maglBtrates  to  be  kicked  and  cuffed  about 
that  sort  of  way,  and  should  they  be  made 
to  guaranty  the  title  of  any  property  they 
may  grab  or  seize  under  warrant?  I  don't 
think  so.  Now,  my  idea  is  that  there  on^t 
to  be  a  verdict  directed  by  the  court.'*  Ae- 
cMdli^ly,  title  drcnit  Judge  directed  a  verdict 
In  favor  of  the  defendants,  which  waa  ac- 
cordingly rendered,  and,  Judgmmit  having 
been  entered  thereon,  the  plaintiff  appeals 
upon  the  several  exceptions  set  out  In  the 
reccnrd,  which  need  not  be  stated  in  detail 
here. 

In  the  first  place,  it  seems  to  us  dear  that 
tbe  circuit  Judge  erred  In  directing  a  verdict 
in  this  case,  for  the  testimony  certainly  rais- 
ed material  Inues  of  fact  which  it  was  nec- 


essary for  the  Jury  to  para  iqpon.  Indeed, 
this  seems  to  have  been  the  view  of  the 
circuit  Judge,  as  indicated  by  what  be  said 
In  refusing  to  sustain  the  motion  for  a  non- 
suit We  need  not,  however,  pursue  this 
inquiry  further,  as  tbe  circuit  Judge  seems 
finally  to  have  based  his  ruling  that  Ibis  was 
a  proper  case  to  direct  a  verdict  upon  the 
grounds  that  an  action  of  this  kind,  no  mat- 
ter what  the  facts  may  be,  could  not  be 
maintained  against  a  public  officer  who  haa 
seised  and  taken  Into  his  possesBion  property 
under  a  warrant  to  oiforce  a  Uen  for  rent, 
even  though  tbe  party  from  whom  the  prop- 
er^ Is  taken  was  rightfully  In  possession  of 
such  property,  and  even  though  the  proceed- 
ings to  enforce  the  Uea  were  absolutdy  void. 
We  cannot  subscribe  to  any  such  novel,  and, 
as  it  seems  to  us,  dangerous,  doctrine.  The 
circuit  Judge  glrat  no  definite  reason  for 
such  a  ruling,  but  he  seems  to  think  tbat  be- 
cause the  officer  has  and  claims  no  personal 
Interest  In  the  matter,  and  is  simply  execut- 
ing the  process  of  the  law,  he  should  not  be 
liable  to  an  action,  as  be  could  not  be  requir- 
ed to  guaranty  tbe  title  of  any  pn^erty 
wbldi  he  may  seise  under  the  legal  process. 
It  never  was  doubted,  so  far  as  we  are  In* 
formed,  that  if  a  sheriff,  one  of  the  highest 
executive  officers  of  the  state,  should,  under 
a  perfectly  valid  execution  against  A,  seise 
the  property  of  B.,  he  would  be  liable;  aa  a 
trespauer,  to  an  action  at  the  Instance  of 
B.  Indeed,  our  reports  prior  to  the  war  be- 
tween the  stetes  are  full  of  eases  In  which 
aetlona  of  Uils  kind  were  maintained.  If, 
therefore,  It  should  be  made  to  appear,  upon 
Investigation,  Uiat  the  cotton  aelaed  and  tak- 
en from  the  possession  of  the  plaintiff  did 
not  belong  to  Walker,  or  conatituted  no  part 
of  the  crop  ralaed  1^  him  on  the  rented 
premises,  or  for  any  other  reason  was  not 
subject  to  the  Uen  in  favor  of  Lipscomb  for 
rent  then  the  lien  warrant  would  afford  no 
Justification  whatever  for  such  selsure^  tor 
the  warrant  only  directed  the  sdsnre  of  "the 
crop  of  Bob  Walker  fovered  by  tbe  T&xt  Uen 
of  W.  0.  Lipscomb." 

It  is  contended,  however,  counsel  for  re- 
spondents, that  the  ruling  of  the  ctrcnit  Judge 
should  be  sustained  upcm  another  ground, 
which,  so  far  as  appears,  does  not  se«n  to 
have  been  talran  in  the  drcuit  court  tLoA 
therefore  Is  not  pn^erly  before  us,  Inasmutdi 
aa  no  notice  aa  required  by  the  proper  prac- 
tice, serans  to  have  been  glvm  that  respond- 
ents would  .ask  this  court  to  sustain  the  Judg- 
mmt  upon  a  ground  other  than  tbat  r^on 
which  the  circuit  Judge  rested  his  Judgment. 
Bnt  aa  no  objection  has  been  raised  by  coun- 
sel for  ^»peUant  we  wlU  waive  any  ol^eetlon 
on  the  part  ct  the  court  and  ooi^der  the 
question  presented  by  tills  additional  ground. 
Tbe  contention  on  tbe  part  of  the  counsel  for 
respondents  Is  that  this  acticm  cannot  be 
maintained  because,  by  stetnte,  another  rem- 
edy, exclusive  in  its  nature,  has  been  pro- 
vided for  a  case  like  this.  Waiving  any  new 
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Inquiry  wbefiier  nich  remedy,  even  It  appli- 
cable In  a  case  like  this,  la  exclusive,  for  the 
reason  that  we  do  not  think  It  applicable, 
we  shall  proceed  to  show  that  It  Is  not  ap- 
plicable to  this  case.  The  statutory  proTi- 
slons  referred  to  are  found  In  section  25Sa 
of  the  Code,  which  reads  as  follows:  "If  the 
person  In  whose  possesslim  such  property 
shall  be  attached  shall  appear  at  the  retnm 
of  the  writ  and  file  bis  answer  thereto,  and 
deny  the  possession  or  control  ot  any  proper- 
ty belonging  to  the  defendant,  or  claim  the 
money,  lands,  goods  and  chattels,  debts  and 
books  of  account  as  creditor  In  possession,  or 
In  his  own  right  or  In  the  rl^bt  of  some  third 
person,  or  if  any  part  of  the  said  proper^  be 
claimed  by  any  other  person  than  such  de- 
fendant then,  If  the  plaintiff  be  satisfied 
therewith,  the  party  In  possession  shall  be 
dismissed  and  the  plaintiff  pay  the  costs  of 
the  actum.  But  if  the  plaintiff  shall  conte«t 
tiie  said  return  or  the  claim  of  said  third  per- 
son an  Issue  shall  be  made  under  the  direc- 
tion of  the  Judge  to  try  the  question,  and  the 
party  that  shall  prevail  In  said  Issue  shall 
recover  the  costs  of  such  proceedings  of  the 
opposite  party,  and  judgment  shall  be  glren 
accordingly."  And  It  Is  contended  that  by 
Tirtue  of  the  prorislons  of  section  2519  of  the 
Revised  Statutes  of  1898.  requiring  that  the 
affldavltB  and  statements  to  be  used  to  ob- 
tain a  warrant  to  enforce  an  agricultural 
lien  "shall  conform  as  nearly  as  may  be  to 
the  practice  regulating  the  Issuing  of  war- 
lants  of  attachment  under  the  Code  of  Pro- 
cedure," the  only  mode  of  proceeding  which 
a  third  person.  In  whose  possession  personal 
property  Is  seized  under  a  warrant  to  en- 
force an  agricultural  ll«i  or  a  Hen  for  rent  of 
land,  can  adopt  to  assert  his  right  to  the  prop- 
erty so  seized.  Is  that  provided  for  In  section 
2&5a  of  the  Code,  and  therefore  that  an  ac- 
tion of  claim  and  delivery  for  such  property 
cannot  be  maintained.  In  the  first  place, 
that  section  Is  found  In  the  chapter  of  the 
Code  Intended  to  provide  for  and  regulate 
proceedings  by  attachment,  which  was  a  dis- 
tinct and  well-recogulzed  remedy  prior  to  the 
adoptlM)  of  the  Code,  and  prior  to  any  stat- 
ute providing  for  agricultural  Hens  and  the 
means  of  enforcing  the  same,  or  for  liens  for 
rent  of  land,  except  by  distress  warrant  In 
the  next  place,  the  pbrasec^gy  used  In  sec- 
tion 255a  of  the  Code  manifestly  shows  that 
the  provlaions  of  that  section  apply  only  to 
proceedings  by  attachment  and  not  to  pro- 
ceedings for  the  enforcement  of  an  agricul- 
tural Hen  or  a  landlord's  Hen  for  rent  except 
In  so  far  as  relates  to  the  affidavits  and  state- 
ment upon  which  the  application  for  a  war- 
rant to  enforce  such  liens  are  based.  This 
has  been  expressly  held  In  Sharp  v.  Palmer, 
81  a  C.  444.  10  S.  B.  98,  where,  at  pages 
4R2.  453,  31  S.  C,  and  page  101,  10  S.  E.,  It 
Is  said  by  the  court:  "It  will  be  observed 
that  the  act  of  1885  (which  Is  the  act  from 
which  section  2519  of  tbe  Revised  Statutes  la 
takoO  does  not  as  Meina  to  be  stqppoieil  by 


counsel  for  appellant  reqnfre  that  the  prac- 
tice In  enforcing  a  lien  shall  conform  to  the 
practice  nnder  the  attachment  law;  but  the 
requirement  Is  'that  tbe  affidavit  and  state- 
ments to  be  used  to  obtain  such  warrants  of 
seixure  shall  ctmform  as  nearly  as  may  be 
to  the  practice  regulating  the  Issuing  of  war- 
rants of  attachment.'  Tbe  only  conformity 
required  Is  In  the  affidavit  and  statements; 
not  In  the  subsequent  proceedings."  Indeed, 
the  two  proceedings  are  so  wholly  dlffttoit  la 
their  nature  and  effects  that  It  would  be  prac- 
tically Impossible  to  make  the  one  nmform 
to  the  other,  exc^t  in  the  nature  and  ^ia«- 
acter  of  tbe  affidavit  which  Is  the  initial  act 
in  each  proceeding;  and  that  is  all  that  the 
act  from  which  section  2519  of  the  Revised 
Statutes  Is  taken  undertakea  to  require.  This 
view  Is  recognized  in  Banm  v.  Bell,  28  S.  C 
at  page  209,  5  S.  B..  at  page  486.  and  In  Mon- 
iBj  V.  Elmore,  27  S.  0.  126,  3  S.  B.  65.  We 
do  not  think,  tber^ore.  that  the  contention 
on  the  part  of  counsel  for  respondents  can  be 
sustained.  Besides,  what  seems  to  ua  to  be 
conclusive  of  this  matta.  by  section  2622  of 
the  Revised  Statutes  of  1893  even  a  per8<» 
whose  crops  hare  been  seized  nnder  a  lien 
warrant  Is  expressly  antborlaed,  **i4>on  en- 
tering Into  bond  In  accordance  wltb  tbe  pro- 
vlaions of  law  now  of  force,  in  r^ard  to  ac- 
tion for  claim  and  delivery  of  personal  prop- 
erty, to  recover  immediate  possessUxi  of  the 
crop  or  crops  so  seized;"  and,  if  so,  surely  a 
third  person  In  whose  hands  p^sonal  prop- 
erty Is  found  and  seized,  which  It  ia  claimed 
is  subject  to  the  lien,  may  also,  upoa  execut- 
ing the  required  txmd,  as  seems  to  have  been 
done  by  the  plahitlft  In  this  case,  likewise 
bring  an  action  to  recover  the  Immediate  poa- 
sesslon  of  the  same. 

The  appellant  by  tbe  twelfth  en»ptloD, 
which  Is  Insisted  on  In  the  argument  here,  has 
raised  another  question,  which,  though  not 
necessary  to  the  decision  of  tbe  present  ap- 
peal, may  become  important  upon  the  new 
trial,  which  we  feel  bound  to  order,  and 
therefore  may  aa  well  be  decided  now.  That 
exception  la  that  a  naaglstrate  has  no  Jurisdic- 
tion to  Issue  a  warrant  to  enforce  a  lien  for 
rent.  When  the  agricultural  Hen  law  was 
originally  passed,  a  nu^Istrate  had  no  Juris- 
diction to  Issue  a  warrant  toe  tbe  enfcmx- 
ment  of  an  agricultural  lien;  but  by  the  act 
of  1884  (18  SL  at  Ldirge,  p.  751)  It  was  pro- 
vided In  the  first  section  that  a  trial  Justice 
(now  a  magistrate)  shall  have  Jurisdiction  to 
Issue  a  warrant  to  enforce  a  lien  for  advances 
made  for  agricultural  puriMMea,  in  cases 
where  the  amount  of  such  advances  do  not 
exceed  tbe  sum  of  ^100;  and  In  tbe  second 
section  of  that  act  it  la  provided  as  foUowa: 
"That  every  landlord,  leaidng  land  for  agri- 
cultural purposes,  shall  have  tbe  right  to  «• 
force  his  Hens  for  rent  In  the  same  manner, 
upon  the  aame  conditions,  and  subject  to  the 
restrictions  as  are  herein  provided  for  per 
sons  makUv  advances  (or  sgricaltonl  pnr- 
poBSSk'*   Now.  whUe  it  to  trae  that  tlis  pm- 
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Tlsloos  of  section  2  of  the  ftct  of  1884.  just 
qaoted,  are  not  incorporated  In  section  2518 
of  tbe  Revised  Statutes  of  1898,  which  anb- 
stuitially  embodies  the  proTlslona  of  sections 
1  and  8  of  the  act  of  1884,  yet  the  provisions 
of  section  2  of  that  act  are  anhstantlally  in- 
ccHiiorated  in  section  2512  of  tbe  Revised 
Statotes;  and  hence  we  think  that  a  magls- 
trate  is  authorized  to  issae  a  warrant  for  the 
enforcement  of  a  lien  for  rent  as  well  as  for 
advances  for  agricultural  purposes,  provided 
the  amoimt  for  rent  claimed  shall  not  exceed 
tbe  sum  of  $100. 

Whether  the  defendant  Sarratt,  the  magis- 
trate who  Issued  the  warrant  for  the  seizure 
of  the  property  In  question,  can  be  held  liable 
in  this  action,  depends  upon  circumstances 
not  now  before  us,  and  that  question  will  not 
now  be  decided.  The  Judgment  of  ttils  court 
is  that  the  judgment  of  the  drcnit  court  be 
reversed,  and  the  case  remanded  to  that  court 
for  a  new  trlaL 


McCARTEB  et  aL  v.  CALDWELL  et  aL 

(Supreme  Court  of  South  Carolina.    Jnne  27. 

1900.) 

PARTITION— C08TB— PARAMOUNT  TITLB-PRB- 
VAIUNO  PARTY— EQUITY— DISCRETION. 

Though  paramount  title  was  en  issue  in 
partition  proceedings,  yet;  where  no  separate 
Judgment  could  have  been  entered  on  detennl- 
Bation  thereof,  and  all  the  rights  of  defendants 
who  prevailed  on  such  issae  were  not  deter- 
mined until  final  Judgment  because  of  the  plain- 
tiff's right  to  partition,  and  such  issue  was  sub- 
mitted for  trial  to  the  court,  on  the  equity 
ride  €t  which  final  judgment  was  necessariv 
taken,  ft  was  within  the  discretion  of  the  eooit 
to  adjudge  the  costs  agaiost  such  defendants. 

Appeal  from  common  pleas  circuit  court 
9t  York  connty:  Bmest  Gary,  Judge. 

Action  by  Fannie  McCarter  and  otben 
against  J.  HL  Caldwell  and  others.  Prom  a 
judgment  for  costs  In  favor  of  tbe  plaintiffs, 
J.  M.  OaldweU  aod  another  defNidant  ap- 
peal. Affirmed. 

W.  B.  McCaw,  for  appellants.  Hart  ft 
Hart,  for  respondents. 

GARY,  A.  J.  This  is  an  action  for  partf- 
tion  of  a  tract  of  land,  arising  out  of  the 
following  facts  set  forth  in  the  decree  of 
his  honor.  Judge  Qage,  to  wit:  "There  were 
four  brothers  and  a  sister,  to  wit,  Andrew, 
John,  Mary,  Samuel,  and  Xelson  McCarter, 
and  they  died  In  the  order  named,— the  first 
in  18G8  and  the  last  in  about  1882.  Andrew 
alone  died  testate.  The  plaintiffs  are  widow 
and  children  and  devisees  of  Andrew.  Tbe 
defendants  SalUe  and  Jackson  are  children 
of  Mary.  John  and  Samuel  died  childless. 
Nelson  had  children,  but  it  Is  admitted  any 
Interest  which  they  may  have  had  was 
bought  by  Mrs.  Lacey  Caldwell  In  1897,  at 
a  Judicial  sale  for  tbe  partition  of  Nelson's 
lands,  at  wblcb  the  clerk  undertook  to  sell 


%  parcel  of  land  situated  on  tiie  waters  of 
Clark's  Ford,  •  ♦  •  containing,  by  esti- 
mation, twenty-one  acres,  more  or  less.*  It 
is  admitted  that  Andrew  owned  an  undivid- 
ed one-half  interest  In  the  eighty-four  acres, 
and  that  the  plaintlfrs  now  own  the  same. 
The  other  undivided  half  Is  tbe  thing  In  dis- 
pute. Tbe  plaintiffs  contend  It  was  in  Sam- 
uel, and,  at  his  death,  descended,  one-third 
to  children  of  Andrew,  the  one-third  to  chil- 
dren of  Mary,  tbe  one-third  to  Lacey  Cald- 
well, as  purchaser  of  the  Interest  of  the 
cbtldren  of.  Nelson.  Stated  differently,  the 
plalnttfTs  claim:  They  together  own  an  un- 
divided four-sixths  of  the  whole  eighty-four 
acres;  Mrs.  Caldwell  owns  an  undivided 
one-sixth  of  tbe  whole  eighty-four  acres; 
Jackson  and  Ballle  own  an  undivided  one- 
sixth  of  the  whole  eighty-four  acres.  Tbe 
defendants  Jackson  and  Sallle  do  not  an- 
swer, nor  did  tbey  testify,  so  I  am  not  In- 
formed about  their  position.  Tbe  Galdw^ 
defendants  answer  that  Nelson  owned  twen- 
ty-one acres  on  Clark's  VorH,  acquired  by 
sdTerse  possession,  and  not  ss  taelr  at  law 
of  Samuel  or  anybody  else,  and  that  Mrs. 
Caldwell  purchased  that  land  at  Jadldal  sale 
hereinbefore  referred  to;  that  Mr.  Caldwell 
Is  seised  by  pnrchase  of  all  and  every  lot- 
twest  In  tbe  land  wtatcta  Samuel  ever  owned. 
They  contend  for  tbe  one-half  In  dispute. 
The  cause  was.  submitted,  and  witnesses  ex- 
amined In  open  court,  without  a  reference. 
•  *  •  Plaintiffs  ask  for  partition.  De- 
fendants Osldwell  ask  for  a  wilt  of  posses- 
sion for  oneJialf  of  tbe  whole  eighty-four 
acres.  There  bas  never  been  a  partition  ot 
the  vlu>le  tract.  The  parties  have  so  treat- 
ed tiielr  Interest  at  times,  but  the  tltie  has 
never  been  severed.  It  Is  therefore  ordered 
and  adjudged  tttat  the  plaintiffs  are  seised 
of  an  undivided  one-half  of  tile  whole,  which 
they  are  to  hold  under  the  limitations  of  the 
will  of  Andrew  McCarter;  tiiat  tbe  defend- 
ants J.  H.  Caldwell  and  Lacey  Caldwell  are 
seised  of  the  other  undivided  half  tiier^n; 
that  It  be  referred  to  the  cletk  to  take  tes- 
timony upon  the  question  whether  a  parti- 
tion in  kind  betwixt  tbe  parties  Is  practica- 
ble, or  whether  tbe  interest  of  the  parties 
will  best  be  subserved  by  a  sale  of  the 
whole,  and  a  division  of  tbe  proceeds.  Up- 
on tbe  coming  In  of  the  report  the  plaintiffs 
wiU  be  entitled  to  a  writ  of  partition  or  an 
order  of  sale;  but,  if  the  parties  file  with 
the  clerk  a  waiver  of  the  reference,  then  let 
the  writ  in  partition  issue  forthwith." 

Tbe  following  admission  is  set  out  In  the 
record:  "On  the  Issue  of  paramount  title 
raised  by  the  amended  answers  of  J.  M. 
and  Lacey  Caldwell,  a  Jury  trial  was  waiv- 
ed, and  the  entire  cause,  in  all  its  phases, 
was  submitted  to  Judge  Gage  for  trial." 
The  decree  of  Judge  Gage  is  silent  as  to  the 
payment  of  costs.  The  case  was  afterwards 
heard  by  his  honor.  Judge  Gary,  on  the  ques- 
tion left  open  by  the  decree  of  his  honor. 
Judge  Gage.  Judge  Gary,  In  his  decree. 
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aayi:  "Upon  tfae  question  of  ci»flnning  the 
repOTt  of  tba  conualssloiim  In  putltkni  (tlie 
partlM  haTlnf  walred  the  i^woice),  tbe 
00I7  Issue  upon  which  the  parties  differed 
was  08  to  who  AoQld  pay  the  cost  of  tbe 
action;  the  idalutlfls  contending  that  the  de- 
fendants should  pay  the  costs,  and  the  de- 
fenduits  contending  Just  the  ceTer8e,-4hat 
the  plalntUfs  were  liable  for  the  costs."  He 
adjudged  that  the  defendants  were  Uabie 
for  the  costs  oC  the  actlML 

The  exceptions  assign  CETor  as  follows: 
"Plmt  For  that  his  honor,  Judge  Ernest 
Gary,  erred,  as  matter  of  law,  In  reaching 
the  conclmlon  that  the  plalntm  were  the 
preraUlng  parties  In  the  suit,  tfae  plalnlitts 
faavlng  been  entirely  cast  in  their  (daim  to 
an  undivided  one-third  Interest  in  the  moiety 
of  the  land  described  In  their  complaint,  for- 
meriy  owned  by  Samuel  McCarter,  which 
moiety  Judge  Oage  htid  was  the  only  thing 
in  dispute.  Second.  Judge  Oage,  in  his  de- 
cree, having  adjudged  that  the  defendants 
J.  M.  and  Lacey  Caldwell  are  seised  In  fee 
of  the  undivided  one-half  of  the  tract  of  land 
formerly  owned  by  Samuel  McCarter,  which 
he  further  adjudged  was  the  only  thing  In 
dispute,  his  honor,  Judge  Oary,  misconceiv- 
ed Judge  Oage'B  decree,  and  erred,  as  mat- 
ter of  law,  in  not  finding  (1)  that  the  defend- 
ants J.  M.  and  Lacey  Caldwell  were  the 
prevailing  parties  In  the  suit;  that  the 
said  defendants  were  at  least  prevailing  par- 
ties on  the  Issue  of  paramount  tlUe  to  the 
only  thing  In  dispute  in  the  cause.  Third. 
For  that  his  honor  erred  in  not  adjudging 
that  the  said  defendants  were  entitled  to 
the  costs  of  the  action,  as  prevailing  par- 
ties In  the  suit.  Fourth.  For  that  his  honor 
erred  In  not  at  least  adjudging  that  the  said 
defendants  were  entitled  to  all  costs  up  to 
the  date  of  the  recording  of  Judge  Gage's 
decree,  as  the  prevailing  parties  on  the  issue 
of  paramount  title  to  the  only  thing  in  dis- 
pute. Fifth.  For  that  his  honor  erred  in 
making  any  order  as  to  costs  In  advance  of 
a  motion  to  tax  costs,  and  taxation  of  same 
being  made  by  the  clerk  of  the  conrt  of 
common  pleaa  of  York  county." 

The  only  practical  question  raised  by  the 
exceptions  is  vrtiether  there  was  orror  on 
the  part  of  the  drcnlt  Judge  In  adjudging 


that  the  defendants  should  pay  the  costs. 
That  was  the  only  contested  queatloa  pre- 
sented tor  his  determination.  Wtaen  tlie 
court,  in  tbe  exercise  of  its  chancery  Jurle- 
dictUni,  midws  a  Judgment,  It  has  the  dle- 
crettonary  power  to  adjudge  by  whom  tbe 
costs  shall  be  paid.  Wboi,  however,  it  rea- 
decs  Judgment  in  an  action  at  law,  the  coats 
follow,  by  (q^eration  ot  Ikw,  the  result  of  tbe 
actl<m,  and  go  to  tbe  prevailing  party.  It 
becomes  important,  therefore,  to  determine 
whether  the  Judgment  is  rendered  by  Judg:e 
Gage  while  exercising  Jurisdiction  in  a  fdtan- 
cery  case  or  in  an  action  at  law.  Prior  to 
the  adoptim  of  the  Code,  if  a  salt  in  equity 
had  been  brought  for  partition,  and  an  issue 
was  raised  as  to  title,  tbe  conrt  of  equity 
bad  tbe  right  either  to  order  an  action  to  be 
Instituted  in  the  court  of  law,  or  to  frame 
an  issue  as  to  title  to  be  decided  by  that 
court,  and  returned  to  the  court  of  equity. 
Knox  V.  Campbell,  62  S.  a  461.  30  S.  EL 
48S;  Railroad  Co.  v.  Toomer.  9  Rich.  Blq. 
276.  Under  the  former  practice.  It  the  de- 
fendant waived  the  right  to  have  the  lasne 
as  to  title  tried  In  the  law  court,  tbe  chaj>- 
cellor  could  determine,  by  a  decree  in  equltr, 
all  the  rights  of  the  parties  in  interest.  Am 
hereinbefore  stated,  a  Jury  trial  was  waived, 
and  the  entire  cause,  In  all  Its  phases,  was 
submitted  to  Judge  Gage  for  trial.  The  is- 
sue as  to  title  was  merely  incidental  to  the 
action  for  partition,  and  a  separate  Judg- 
ment could  not  have  been  entered  on  the 
detwmlnatlon  of  that  issue.  The  final  Judg^ 
ment  had,  of  necessity,  to  be  taken  on  tfae 
equity  side  of  the  court  When  Judge  Oage 
decided  tiiat  appellants  were  the  owners 
of  one-half  of  the  land,  this  did  not  de- 
termine all  the  rights  of  the  parties,  he- 
cause  the  one-half  Interest  of  the  appellanto 
was  undivided,  and  the  plalntlfts  were  enti- 
tled to  partition  of  all  the  lauds  according 
to  the  rights  of  the  respective  parties;  thus 
showing  the  necessity  for  retaining  the  ap- 
pellants as  parties  to  the  action  untlj  tbe 
final  Judgment  In  the  case.  As  Judge 
Gage's  decree  did  not  determine  wbo  should 
pay  the  costs,  there  was  no  error  on  the  part 
of  Judge  Gary  in  adjudging  this  question. 
It  Is  tbe  Judgment  of  this  conrt  that  the 
Judgment  of  the  drcnlt  court  be  affirmed. 
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SKIPPER  T.  CUFTON  MFG.  00. 
(Supreme  Ooart  of  South  Oarolioa.    July  ?■ 
1900.) 

MASTER  AND  SERVANT— SERVANT'S  NEQU- 
OENCB— MASTER'S  LIABILITY. 
An  actioD  will  Ue  for  injuries  caused  by 
defendant's  employ^,  who,  while  in  charge  of 
Its  engine,  wantomj  and  maliciouBlr  blew  the 
whistle,  reaultinx  in  plaintiff's  mole  mnning 
away  and  plaintUT  bnng  violently  thrown  to 
the  ground,  since  the  servant  was  acting  with- 
in the  scope  of  hii  aathority,  and  negligently. 

Appeal  from  common  pleas  circuit  court 
ot  Spartanburg  connty;  O.  W.  Bochonan, 

Action  by  Nancy  Skipper  acalnst  tbe  OIU- 
ttm  Manofactnrlng  Company.  Fnun  a  Judff- 
ment  in  favor  of  defendant^  snstalulng  a 
demorrer,  ^alntlff  appeals.  Bevened. 

Nasb  A  Lease,  tm  appellant  Ompaon  ft 
Bomar,  for  respondent. 

OABY,  A.  J.  The  appeal  herein  Is  from 
an  order  sustaining  a  demnrrer.  The  reo* 
ord  contains  the  following  description  ot 
the  complaint,  to  wit:  "The  portion  of  tbe 
complaint  necessary  for  the  consideration 
of  ttw  question  raised  la  as  ftdlows:  Tbe 
first  three  sections  of  the  complaint  allege 
the  Incorporation  of  the  defendant,  and  that 
it  was  operating  tbe  railroad  in  question. 
They  In  no  way  involTe  the  question  raised. 
*Sec.  4^  That  on  said  2ed  day  of  August, 
1896,  the  plaintiff  was  riding  along  the  pub> 
lie  highway,  in  dose  proximity  to  tbe  said 
railroad  of  the  defendant,  in  company  with 
two  friends,  being  drawn  by  a  mule  bitched 
to  a  buggy;  that,  while  dilTlng  along  the 
highway  at  said  time  and  place,  the  plaintiff 
met  the  engine  of  the  d^endant,  oommonly 
called  a  '^ummy,"  mnning  along  the  said 
road,  in  charge  of  and  managed     the  agenU 
and  employee  of  the  defendant.  Sea  5.  That, 
after  the  said  mule  bad  almost  passed  tbe 
said  engine  or  dummy,  the  engineer  or  agent 
of  the  defendant,  while  in  the  exercise  of  hie 
duties  in  running  said  engine  or  dummy, 
maliciously,  unnecesBarlly,  willfully,  negli- 
gently, mlscbleTonsly,  and  wantonly,  with 
utter  disregard  to  the  rights  of  this  plain- 
ticr,  sounded  the  whistle  of  said  dummy  or 
engine,  making  a  great  and  frightful  noise, 
In  close  proximity  to  said  mule.   Sec.  6. 
That  because  of  such  malicious,  unneces- 
sary, willful,  negligent,  mlscblevons,  and 
wanton  condnot  of  the  agent  and  employe 
of  the  defendant,  the  said  mnle  was  greatly 
frightened,  became  unmanageable,  and  caus- 
ed to  run;  that  the  bng^  was  OTertnmed, 
and  plaintiff  thrown  violently  to  tbe  ground; 
that  she  was  severely  shocked  thereby,  re- 
ceiving severe  blows  on  her  head  and  side, 
because  of  which  she  has  ever  since  been 
In  a  wMk  and  injured  physical  condition. 
Sec.  7.  That  fnnn  said  Injuries,  so  inflict- 
ed, the  plaintiff  has  suffered  great  physic- 
al and  mental  pain  and  anguish,  has  been 
compelled  to  expend  money  f«>  medical  and 
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other  attention,  and  Is  Injured  In  her  body' 
for  life,  being  In  such  condition  tbat  she  Is 
unable  to  perform  h^  accustomed  duties, 
to  her  damage  three  thousand  dollars.' " 
(Italics  ours.) 

The  issue  before  the  court  is  thus  stated 
in  the  argument  of  the  resimndenf  a  attor- 
neys: "Defendant  demurred  to  the  com- 
plaint on  the  ground  ^t  it  did  not  state 
facts  sufficient  to  coutltute  a  cause  of  ac- 
tion. In  tbat  tbe  acts  of  which  the  plaintiff 
complained  were  the  acts  of  a  servant  ot 
the  defendant  company,  and  not  ot  the  com- 
pany itself,  and  ttiat  from  suCh  facts  no  lia- 
bility could  arise,  as  against  the  defendant" 
In  the  case  of  Bucker  t.  Smoke,  87  S.  G. 
877,  16  8.  B.  40,  the  court  uses  the  follow- 
ing language:  "What  one  perstm  invests 
another  with  authority  to  act  u  his  ^^t 
for  a  spedfled  i^rpoae,  all  the  acta  done  1^ 
the  ^;ent  in  punmance  or  within  the  scope 
of  his  agency  are,  and  Should  be,  regarded 
as  really  the  acts  of  the  prindpaL  If,  there- 
fore, the  agent,  in  doing  the  act  which  he 
is  deputed  to  do,  does  it  In  such  a  manner 
as  would  render  him  UaUe  for  exemplary 
damages,  his  principal  Is  likewise  liable,  for 
tbe  act  is  really  done  by  him.*'  Mr.  Justice 
Pope,  in  Oobb  v.  Ballroad  Co.,  87  S.  0.  194, 
15  S.  B.  878,  says:  "If,  while  In  defendant's 
employ,  and  In  tbe  exercise  ot  tbe  duties  ol 
tbe  position  for  which  he  is  employed,  he 
maliciously,  willfully,  wantonly,  etc.,  pe^- 
fcurmed  those  duties,  either  with  an  Inten- 
tion to  injure  tbe  plaintiff,  or  with  reckless 
disregard  of  the  safety  of  the  plaintiff's 
property,  the  employer  la  liable."  Those  al- 
lefratlons  of  the  complaint  which  we  have 
italicized  show  clearly  tbat  It  comes  within 
the  principle  stated  In  the  foregoing  cases, 
and  tbat  b!s  honor,  the  presldlnj;  judge, 
erred  In  sustatning  the  demurrer.  It  Is  the 
Judgment  of  this  court  that  the  Jtidgment  of 
tbe  circuit  court  be  reversed. 


TIBDUAN  et  aL  V.  MATBB  et  ol. 

(Supreme  (>rart  of  South  QaroHna.  July  5, 
.  1000.) 

HAOISTRATB'B  COmtT-JURISDICTIOH— APPBAL 
— BOND-AFFIRMANCE-QUBSTIONS 
CONCLODED. 

Plaintiffs  obtained  Judgment  against  de- 
fnidants  in  a  magistrate's  court,  and  defend- 
ants appealed  to  the  court  of  common  pleas. 
The  jndgment  In  the  raafci citrate's  coart  was 
affirmed,  and,  not  having  been  paid,  plaintiffs 
sued  on  the  bond.  Beld,  that  an  answer  alleg- 
ing that  the  several  Judgments  obtained  In  the 
magistrate's  court  were  taken  by  default  with- 
out sufficient  notice,  and  attacking  the  juris- 
diction of  that  court,  states  no  defense,  since 
the  Jadgment  of  the  court  of  common  pleas, 
not  havlttg  been  ^hmM  from,  Is  conduslve 
of  these  questions. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  Townsend,  Judge. 

Action  oa  an  appeal  bond  by  George  W. 
Tied  man  and  Irvln  B.  Tledman,  co- partners 
as  Oeorge  W.  Tledman  ft  Bro.,  against  J.  C. 
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Mayer  and  J.  L.  Llghtsey,  co-partners  as 
Mayer  &  Ligbtsey,  and  J.  W.  Deer.  From  a 
Judgment  in  favor  of  plalutlfZt,  defendants 

appeal.  Attirmed. 

L  L.  Tobln,  for  appellants.  R.  C.  Hard- 
wick  and  John  B.  Bellinger,  for  respondents. 

POPE.  J.  The  plaintiffs  sued  the  defend- 
ants In  the  court  of  common  pleas  for  Bam- 
well  county  to  recover  from  such  defendants 
the  sum  of  $3^4.46,  with  Interest  thereon 
from  the  24t\i  day  of  November  in  the  year 
and  costs.  The  complaint  set  out  four 
causes  of  action.— one  for  $tt7.7&.  and  $7  as 
costs,  with  interest  thereon  from  the  24tb 
November,  18U8;  one  for  $81.79,  and  $7  as 
costs,  with  Interest  thereon  from  the  24th 
November.  1888;  <Mie  for  $09.30,  and  $7  aa 
costs,  with  Interest  thereon  from  the  ^4th 
November.  18U8;  and  one  for  944.35,  and  |7  as 
costs,  with  Interest  thereon  from  the  ^tb 
November.  1898.  In  order  the  readier  to  ap- 
prehend the  Issues  here  to  be  considered,  it 
will  be  better  that  one  cause  of  action  In  Its 
entirety  be  reproduced,  as  all  the  other  caus- 
es of  action  are  Identical  with  the  first  cause 
of  action  except  In  the  amonnt:  "(1)  That, 
at  the  ttme  hereinafter  mentioned,  they,  the 
said  George  W.  Tledman  and  Irvln  B.  Tted- 
man.  were,  and  still  are,  partners  In  trade, 
under  the  firm  name  of  George  W.  Tledman 
A  Bro..  and  that  at  the  same  time  the  de- 
fendants J.  C.  Mayer  and  L.  Llghtaey 
were  partners  under  the  name  of  Mayer  & 
Lightsej.  (2)  That  on  the  2d  day  of  April, 
l^fi,  the  plalntlfFs,  as  partners  as  aforesaid, 
recovered  a  Judgment  In  the  court  of  Mag- 
istrate A.  P.  Woodward,  at  BlackvIUe,  In 
the  county  and  state  aforesaid,  against  the 
defendants  3.  O.  Mayer  and  J.  L.  LIgbtsey, 
co-partners  fts  Mayer  &  LIgbtsey,  for  sixty- 
seven  and  T*/ioo  dollars,  and  five  dollars 
costs.  (3)  That  on  the  6th  day  of  April, 
1886,  the  said  defendants  J.  C  Mayer  and  J. 
li.  Llgfatsey,  having  appealed  from  said 
Judgment  to  the  circuit  court  of  said  county, 
and  the  defendant  J.  W.  Deer,  as  their  sure- 
ty, entered  Into  their  Joint  undertaking,  by 
which,  after  reciting  the  said  Judgment  so 
recovered  as  aforesaid,  and  the  intention  to 
appeal  therefrom,  they  undertook  that  the 
said  api>ellants  would  pay  all  costs  and 
damages  which  might  be  awarded  against 
appellants  on  said  appeal,  not  exceeding  five 
hundred  dollars;  and  also,  if  the  said  Judg- 
ment BO  appealed  from,  or  any  part  thereof, 
should  be  affirmed,  or  the  appeal  be  dis- 
missed, the  said  appellants  would  pay  the 
amount  directed  to  be  paid  by  the  said  Judg- 
ment, or  such  part  of  the  amount  If  It  be 
affirmed  only  In  part,  and  all  damages  and 
costs  which  should  be  awarded  against  said 
appellants  on  the  said  appeal;  and  the  en- 
forcement of  said  Judgment  waa  thereupon 
stayed  as  the  consideration  for  such  under- 
taking. (4)  That  afterwards,  to  wit,  at  the 
November,  1S08,  term  of  the  circuit  court  of 


common  pleas  for  said  county,  the  said  ap- 
peal was  dismissed,  and  the  Judgment  of 
the  magistrate's  court  was  affirmed,  witb 
costs;  and  that  thereupon  a  Judgment  of  the 
said  court  of  common  pleas  was  entered 
against  the  appellants  In  favor  of  plaintiffs 
for  the  said  sum  of  sixty-seven  and  Tt/j,, 
dollars,  with  IntetMt  thereon  from  the  24th 
day  of  November,  1SQ8,  and  seven  dollars 
costs,  and  execution  issued  to  enforce  the 
same,  which  has  been  returned  nulla  bona; 
and  that  no  part  of  said  Judgment  has  been 
paid,  and  the  plaintiffs  are  still  the  owners 
and  holders  thereof."  To  the  complaint 
the  defendants  Interposed  the  following 
Joint  answer:  "The  defendants  above  nam- 
ed, answering  the  complaint  herein,  allege 
that  the  several  Judgments  mraitloued  In  the 
complaint  were  taken  by  default  against  the 
defendants  Mayer  &  Ughtsey  upon  insuffi- 
cient notice;  that  the  magistrate  had  do  Jn- 
rlBdlction  to  enter  said  Judgments  against 
said  defendants;  that  said  Judgments,  and 
the  undertaking  on  appeal  upon  which  this 
action  Is  brought,  are  null  and  void."  After 
argument,  the  presiding  Judge  directed  a 
verdict  for  the  plaintiffs  on  the  ground  that 
there  was  no  defense  set  up  in  the  answer; 
It  admitted  the  facts  set  out  In  the  com- 
plaint. The  defendants  now  appeal  as  fol- 
lows: "That  the  circuit  Judge  committed 
errOT  in  directing  a  verdict  against  the  de- 
fendants upon  the  pleadings  In  this  case, 
and  refusing  to  allow  defendants  to  show, 
as  alleged  in  their  answer,  that  the  magis- 
trate who  rendered  the  Judgment  in  this 
case  was  without  Jurisdiction,  and  that  the 
Iwnd  upon  which  this  aetlon  was  brought  Is 
null  and  void." 

It  should  be  recalled  that  the  defendant 
3.  W.  Deer,  by  the  stipulations  of  the  Ixtnd 
he  signed  with  his  co-defendants,  Mayer  A 
LIgbtsey,  bound  himself  to  pay  whatever 
sum,  under  $500,  which  the  circuit  court  (the 
court  of  common  pleas  for  Barnwell  county) 
should  adjudge  bis  co-defendants  Mayer  & 
Llghtsey  due  In  the  appeals  from  the  mag- 
istrate's Judgment  against  said  Mayer  & 
LIgbtsey.  This  action — giving  the  appeal 
bond  by  all  the  defendanta— bound  them  to 
litigate  their  liability  under  said  magis- 
trate's Judgments  la  the  court  of  common 
pleas,  to  which  forum  sold  Judgments  were 
transferred  for  settlement  by  their  Joint  act 
So.  when  the  appeals  came  on  to  be  beard  In 
the  court  of  common  pleas  for  Barnwell 
county.  Inasmuch  as  that  court  Is  a  court  of 
general  Jurisdiction,  and  08  such  was  cloth- 
ed by  law  with  the  full  power  to  hear  and 
determine  any  and  all  appeals  from  a  Judc> 
ment  or  Judgments  rendered  In  the  magis- 
trate's court,  the  Judgment  ot  such  court  of 
common  pleas  must  be  presumed  to  con- 
clude all  questions  of  law  and  fact  connect- 
ed with  such  Judgments  of  the  magistrate's 
court.  No  appeal  was  token  from  the  Judg- 
ment of  such  court  of  common  pleas.  Ail 
these  facts  and  matters  of  law  aw  wt  out 
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in  plaintiffs'  complaint  herein.  Tbey  are 
not  denied  by  the  defendentB.  The  anewer 
seta  up  that  the  Judgments  rendered  In  the 
magistrate's  court  which  they  appealed  from 
were  tak«i  by  default  without  sofflcient  no- 
tice;. Clearty,  this  attempted  issae  was  In- 
cluded in  those  decided  by  the  court  of  com- 
mon pleaa  when  it  heard  the  appeals.  Then 
the  answer  says  the  magistrate  was  without 
Inrlsdictlon  "to  enter  aaid  Judgments." 
When  the  defendants  entered  no  appeal 
from  the  judgments  of  the  court  at  common 
pleas  dismissing  their  appeals  from  the  mag- 
istrate's Judgments,  all  questions  which 
arose,  or  might  have  arisen.  In  the  court  of 
common  pleas,  were  settled  conduslTely 
against  them.  Hence,  when  aU  these  mat- 
ters In  the  case  at  bar  came  up  before  the 
circuit  Judge,  and  he  held  that  the  answer 
of  defendants  set  up  no  Issuable  defense,  he 
committed  no  error.  It  Is  the  judgment  of 
this  court  that  the  judgment  of  the  drenlt 
court  be  affirmed. 


ESLLT  T.  LBHIOH  MIX.  ft  MFG.  CO. 
(Supreme  Court  of  Appeals  of  ^^rginia.  June 

28.  1900.) 

BQCITT  —  JURISDICTION  —  VENDOR  AND  PUR- 
CHASER—RIGHTS OP  PARTIES— TITLB  PAPERS 
—  RBCOVERY  —  PLEADING  —  ANSWER  —  SUF- 
FICIENCY. . 

1.  Cotlp.  c.  138.  which  mak«i  more  effective 
the  cummoQ-Iaw  remedy  of  detinue,  doe»  not 
affpct  the  jnrisdiction  of  cotirts  of  equity  to  de- 
cree speciGc  delivery  of  title  papers  wrongfully 
detained  from  penons  entitled  to  their  custody 
and  possess!  un. 

2.  \Miere  rejilstry  laws  are  In  force  requiring 
conreyancea  of  land  to  be  recorded,  a  vendee  of 
lands  is  not.  as  a  matter  of  law.  entitled  to  hii 
Temlor's  munimf^nts  of  title  as  at  common  law. 

3.  Where  piolDtiS  in  a  suit  iu  equity  based 
its  rights  to  recover  title  papers  affecting  lands 
conveyed  to  It  by  defendant  on  the  ground  that 
whoever  la  entitled  to  land  has  the  right  to  all 
title  papers,  and  that  defendant  agreed  to  de- 
liver all  title  papers  he  had,  an  annwer  which 
put  in  issue  the  agreement  was  sufticieut. 

Appeal  from  circuit  court,  "Wise  county. 

Bill  by  the  Lehigh  Mining  &  Manufactur- 
ing Company  agalast  one  Kelly.  From  a 
decree  for  complainant,  defendant  appeals. 
Berersed. 

W.  8.  Mathews  and  O.  31.  Vlcfears,  for  ap- 
pelianL  B.  A.  Ajera  and  Bullitt  A  Kelly, 
tot  appellee. 

BUOHANAK,  J.  A  court  of  equity  has 
jurisdiction  to  decree  the  specific  delivery  of 
title  papers  to  heirs  at  law,  devisees,  and 
other  persons  properly  entitled  to  tbe  cus- 
tody and  possession  of  tbe  title  deeds  of 
their  respective  estates,  where  they  are 
wrongfully  detained  or  wl^held  from  tbem. 
This  Is  an  old  and  well-settled  head  of  equi- 
ty Jurisdiction.  1  Story,  Eq.  Jur.  S  703;  1 
Pom.  Eq.  Jur.  S  189;  Snoddy  t.  Finch,  0 
Rich.  Eq.  355,  70  Am.  Dec.  216. 

Chapter  138  of  the  Code,  which  makes 


more  effective  the  comm<m-law  remedy  of 
detinue,  does  not  affect  that  Jurisdiction, 
for,  where  courts  of  equity  hare  once  ac- 
quired Jurisdiction,  a  subsequent  statute 
which  gives  to  or  enlai^s  the  Jurisdiction 
of  the  common-law  courts  over  tbe  same 
subject  does  not  deprive  the  equity  courts 
of  their  Jurisdiction,  although  the  statute 
may  furnish  a  complete  and  adequate  rem- 
edy at  law  unless  tbe  statute  conferring 
such  Jurisdiction  uses  prohibitory  or  re- 
strictive words.  Filler  t.  Tyler,  91  Va.  458» 
22  S.  B.  23S. 

The  appellee,  the  complainant  In  the  court 
below,  based  Its  right  to  recover  tbe  title 
bonds,  agreements,  deeds,  and  tax  receipts 
pertaining  to  the  lands  conveyed  to  It  by 
the  appellant  upon  two  grounds:  First, 
that  It  Is  an  established  principle  of  law 
that  whoever  Is  entitled  to  the  laud  has 
the  right  to  all  the  title  papers  affecting  It; 
and,  secondly,  that  the  appellant  expressly 
agived.  in  entering  :nto  the  contract,  for 
tbe  sale  of  the  land,  that  he  would  turn 
over  to  the  appellee  all  tbe  title  papers 
which  be  bad,  under  and  by  virtue  of  which 
be  claimed  title  to  the  land. 

It  was  conceded  that  It  Is  an  established 
principle  of  the  common  law  In  England 
that  the  party  entitled  to  land  had  also  a 
right  to  all  title  deeds  aCTectlng  It  and  that 
they  passed  with  tbe  land  by  the  convey- 
ance without  being  named  in  It  Harring- 
ton V.  Price,  3  Barn.  &  Adol.  170.  28  B.  C.  L. 
83,  Si;  2  Sugd.  Vend.  c.  11,  {  4;  Williams, 
Real  Prop.  434.  But  it  Is  denied  that  any 
such  rule  exists  In  this  country. 

In  England  there  was  no  general  system 
of  registering  conveyances  of  real  estate. 
Possession  of  tbe  title  deeds  was  an  evi- 
dence of  ownership,  and  they,  or  abstracts  of 
them,  were  shown  to  tbe  Intended  purchas- 
er for  bis  examination  In  negotiations  for  a 
sale.  When  the  sale  was  made  they  were 
delivered  to  tbe  grantee  almost  as  a  mat- 
ter of  course  In  ail  conveyances  of  the  fee. 
No  transfer  of  land  could  be  safely  made 
without  them,  and  no  one  was  supposed 
to  have  a  right  to  Jieir  possession  unless 
be  bad  some  claim  upon  or  interest  In  tbe 
land.  Whenever  a  supposed  owner  offered 
his  estate  for  sale  or  mortgage,  it  was  nec- 
essary for  him  to  produce  bis  title  papers, 
and  their  absence  from  his  possession,  when 
demanded,  cast  a  suspicion  upon  his  title, 
and  put  the  other  party  upon  inquiry.  8 
Pom.  Eq.  Jur.  S  1264,  note  1;  2  Minor,  Inst 
(4th  Ed.)  353,  3S4.  But  In  this  state  there 
is  a  general  system  of  registering  title  pa- 
pers to  land,  and  persons  desiring  to  pur- 
chase or  secure  loans  by  deeds  of  trust  or 
mortgagee  look  to  tbe  records  Un  aseertalD 
the  condition  of  tbe  supposed  owner's  title, 
and  seldom,  If  at  all,  lool:  to  tbe  original 
title  papers  or  make  Inquiry  as  to  the  own- 
er's possession  of  them. 

In  this  state  the  records  furnish  evidence 
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of  Us  tifK  u  a  gsamal  ml^  and  coi^es 
thMCfrom,  equallr  with  the  orlglnalB,  are 
admlsalble  Id  evidence.  Oode.  i  8834. 

Under  our  reglstxT  laws  and  statute  of 
conveyances  the  deposit  of  title  deeds  cre- 
ates no  lien  as  against  a  subsequent  bona 
ftde  purchaser  or  incniAbrencer,  as  It  did 
in  Ekigland.  McClanachan  v.  Slter,  2  Orat 
814;  2  Minor.  Inst  (4th  Ed.)  35S,  8M. 

The  reasons  for  the  common-law  rule  no 
loiger  exist  here.  In  this  state,  and  genei^ 
ally  In  the  United  States  It  Is  believed,  it  Is 
the  general  practice  for  the  grantor  to  re- 
tain his  own  title  papers  instead  of  deliver- 
ing them  to  his  grantee.  1  Cruise,  Dig.  tit. 
%  c.  1,  S  89  (Oreenleara  note);  1  OreenL 
Ev.  I  671,  note  8;  8  TTashb.  Real  Prop.  p. 
87^  f  66;  Eaton  v.  Campbell.  7  Pick.  10, 
12;  White  V.  Hutchlngs,  40  Ala.  2SS,  88  Am. 
Dec  766. 

We  are  of  opinion,  therefore,  that  tibe 
common-law  rule  In  question  Is  not  In  force 
In  t^s  stat^  and  that  the  grantee  Is  not, 
as  a  matter  of  law,  entitled  to  demand  ut 
his  granttHT  the  original  muniments  of  title, 
as  he  was  In  England.  Where  the  reason 
for  a  rule  of  law  has  ceased,  the  law  Ita^ 
ought  to  and  does  cease.  Broom,  L^.  Miax. 
(7th  Ed.)  UO. 

Upon  the  calling  of  the  cause  at  tiie  De- 
cember term  of  the  court  (the  first  term 
aftw  ttie  case  bad  matured  at  rules), 
the  appellant  appeared  and  filed  his  answer, 
In  wbicb  he  d^ed  the  existence  of  the 
agreement  set  up  In  the  bill.  His  answer 
was  excited  to  upcm  the  ground  that  it 
stated  no  defense  to  tiie  case  made  by  the 
blU.  At  the  same  time  the  appellant  moved 
the  court  to  continue  the  case  upon  the 
ground  that  the  appellee  had  not  closed  Its 
depoBltlona  until  Monday,  the  28tli  day  of 
November,  18S8.  and  that  he  was  not  nottfled 
of  ttuA  fact  until  ttie  29tb  of  that  month; 
that  at  that  time  he  was  engaged,  as  chair- 
man of  the  board  of  supovlsors  of  Wise 
county.  In  the  business  of  said  board,  and  waa 
so  engaged  until  Friday,  the  2d  of  Decembw 
following,  and  that  he  did  not  have  time  to 
prepare  his  defense  by  taking  his  deposltlona, 
wbldi  he  was  advised  were  material  to  his 
defuise.  The  court  overruled  his  motion  to 
continue,  and  sustained  the  exception  to  bis 
answer,  and,  ttie  appelant  not  desiring  to 
file  any  otber  or  further  answer,  ttie  court 
was  of  opinion  that  the  appellee  was  en- 
titled to  the  rellee  sought  by  the  bin,  and  ao 
decreed.  The  action  of  flie  court  In  ont' 
ruling  the  motion  to  omtlnue  the  cans^  and 
m  sustaining  the  exception*  to  the  answer,  is 
also  assigned  as  wror. 

From  what  has  been  aald  in  diseussliv 
ttw  domuinr  to  the  UU.  It  la  dear  that  the 


court  erred  bi  snstaiidng  the  exception  to  the 
answer.  It  put  In  issue  the  agreement  set  up 
In  the  bill,  and  the  ffirceptlon  to  It  ought  to, 
and  doubtless  would,  have  bem  overruled. 
If  the  court  had  not  been  of  tiie  tqMnlon  that 
the  appellee  vras  entitled  to  the  posscnsfam 
of  the  papws  sued  for  as  a  mattor  of  law.  In 
accordance  with  the  English  nfle.  In  no 
otber  way  can  the  court's  action  In  sustainhv 
ttie  eni^tUm  be  understood.  Having  this 
view,  the  court,  ttf  course  ovemUed  tlie 
motion  to  contlnne,  toe  there  was  no  issue 
of  fact  upon  which  to  take  proot  and  a  con- 
tinuance of  the  case  could  have  been  no  ben- 
efit to  the  appellant 

The  appellee  insists  that  as  the  action  of 
the  court  in  refusing  to  ccmtlnue  the  case 
was  not  plainly  erroneous,  and  tbe  decree 
complained  of  granted  <»ily  such  r^f  to  the 
appellee  as  he  waa  entitled  to  vpoa  tiie  record 
as  It  then  stood,  treating  the  exception  to 
the  auswer  as  overruled  and  t3ie  snawer 
properly  In  the  case,  the  decree  complained  of 
ought  not  to  be  reversed. 

It  Is  well  settied  that  every  motion  for  a  con- 
tinuance is  addressed  to  the  sound  Judicial 
discretion  of  the  court,  under  all  the  clrcnm- 
stances  of  the  case,  and  tint  an  appellate  conrt 
will  not  reverse  It  upon  the  ground  tliat  a 
continuance  waa  Improperly  granted  or  de- 
nied unless  Its  action  is  plainly  oroneons. 
Bite's  Case,  96  Va.  480.  498,  81  B.  B.  8B6.  and 
authorities  cited.  If  tiie  circuit  court  had 
held  that  the  answer  was  snfllelent,  and 
tben  overruled  tiio  motion  to  continue,  it 
would  have  exercised  that  Judidal  diseretfMi 
contemplated  In  such  cases,  and  we  are  not 
prepared  to  say  that  Its  action  ought  to  be 
reversed,  although,  under  tiie  drcumstances 
of  the  ease,  the  better  pnctiee  would  have 
heea  to  have  continued  the  case  In  order 
that  tiie  appellant  might  have  takoi  proof  to 
meet  Ae  appellee's  depositions,  Waa  and 
closed  so  recentiy  before  the  term  ot  court 
as  not  to  give  tlie  appelant  time  to  take  hia 
proof  before  the  term  commenced. 

Without,  therefore,  Intending  to  Infringe 
In  any  manner  upon  tiie  rule  which  governs 
this  court  In  considering  tiie  action  of  a 
trial  court  upon  a  motkm  to  continue  where 
It  waa  neeessaET,  in  the  view  the  court  took 
of  tiie  case,  to  ctmslder  aiul  decide  the  suf- 
fidency  of  tbf  grounds  uptm  which  tiw  mo- 
tion was  based,  we  are  of  opinion  that  the  de- 
cree appealed  from  should  be  reversed  to  ao 
far  as  it  sustaliMd  the  exception  to  the 
pellant^s  answer,  and  the  cause  be  remanded 
to  the  circuit  court  for  further  proceedings 
to  be  had  tiiereln,  not  to  conflict  with  the 
views  expressed  to  this  osbOam, 

BIELT.  3n  abamt 
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NATIONAL  UITT.  BUILDING  &  LOAN 
ABS'N  T.  BLAIR. 
CSniffeme  Ooort  of  Aiipeals  of  Tlrg^nla.  J11I7 

5,  1900.) 

TRUST  DEBTD-PRIORITT—RELEASB— ACTION  TO 
8BT  ASIDE— LACHES. 

1.  In  K  init  to  Bet  aside  a  releaae  of  a  trnst 
deed  tecnriD^  purchase-money  notes  00  the 
ground  that  it  was  ohtained  07  fraud,  where 
plaintiff's  assignor  of  the  note  had  knowledge 
of  the  alleged  fraud,  and  permitted  defendant 
to  sell  the  property  under  its  deed  of  trust  ac- 
quired subsequent  to  the  release,  and  to  pui> 
chase  and  hold  the  property  four  years,  plain- 
tifC  is  estopped,  by  reason  of  the  laches  of  her 
assignor,  to  impeach  the  validity  of  the  release. 

2.  Where  a  porchoser  of  land  took  «  trust 
deed,  when  he  sold  it,  to  secure  the  payment  of 
purchase-money  notes  which  he  had  assumed, 
and  his  grantor  afterwards  released  the  trust 
deed  hdd  1^  him,  and  acknowledged  satis- 
faction of  the  notes  secured  hy  the  deeds,  it  op- 
erates as  a  release  of  the  trast  deed  held  by 
his  rendee. 

3.  Hie  fact  that  a  trust  deed  securing  pur- 
chase money  may  not  hare  been  properly  ac- 
knowledged and  recorded  will  not  affect  the 
priority  as  between  it  and  another  trust  deed, 
where  the  owner  of  the  latter  deed  had  actual 
fcnowledKe  of  the  existence  of  the  former. 

Appeal  from  drcolt  conrt  ot  dty  of  Boan- 
oke;  J.  A  Dupoj,  Judge. 

Snlt  by  Gertrude  Blair. against  the  Nation- 
al Mutual  Building  &  Loan  Association  to 
set  aside  a  rdease  of  a  trust  deed.  Decree 
for  plalntur,  and  defendant  appeals.  Re- 
versed. . 

Cocke  &  Glasgow,  for  appellant  A  A 
Ptalegar  and  Scott  &  Staples,  for  appellee. 

HARRISON,  J.  Without  expressing  an 
f^inlon  upon  the  question  raised  by  the  de- 
murrer, but  conceding,  for  the  purposes  of 
this  case,  that  the  appellee  has  a  right  to  be 
heard,  we  are  of  opinion  that,  upon  the  mer- 
its of  the  case  presented  by  this  record,  she 
cannot  prevail. 

By  deed  of  August  20.  1890,  J.  M,  Watts 
sold  and  conveyed  to  Mary  O.  WUImeth  a 
lot  in  the  city  of  Roanoke,  and  took  from  the 
grantee  a  deed  of  trust  securing  to  himself 
the  payment  of  two  Interest-bearing  pur- 
chase-money notxs,  each  for  92,833.38.  On 
the  margin  of  this  deed  of  trust  the  follow- 
ing release  Is  recorded: 

"I  hereby  release  the  Hen  of  the  deed  of 
trust  on  the  proper^  bweln  conTeyed,  the 
amount  secured  therein  taavliv  been  satis- 
fied. Given  under  my  hand,  this  20th  June. 
1881.  J.  M.  Watts.  Attest:  W.  Bryant. 
Deputy  Clerk." 

On  October  28,  lfi90.  Mary  O.  WlUmetb 
■old  and  eonreyed  this  lot  to  Junius  B.  Plsh- 
bume,  who  assumed  the  payment  of  Uie  two 
notes  secured  lliereon  to  J.  M.  Watts. 

On  March  25,  1881,  Junius  B-  Flsbbnme 
sold  and  conTeyed  part  of  the  same  lot  to 
Hary  If.  Simmons,  who  assumed,  as  part  of 
her  purchase  money,  the  payment  of  tiie  two 
notes  secured  ttaereim  to  J.  M.  Watts.  Con* 
traspornneously  with  this  deed,  the  grantee 
ezecnted  a  deed  of  trust  to  secure  tbe  gran- 
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tor,  as  apirears  from  the  following  clause  of 
the  deed: 

"In  trust  to  secure  Junius  B.  Fishbnme  the 
p^ment  of  the  sum  of  97.666.66,  and  Inter- 
est, unpaid  purchase  money  on  above  prop- 
erty, said  sum  being  evidenced  by  one  note 
of  Mary  M.  Simmons,  bearing  even  date 
herewith,  and  payable,  with  Interest,  to  said 
Fishburne,  SO  days  from  date,  in  the  sum  of 
98,000.00;  and  also  two  notes  drawn  by 
Mary  O.  WlUmeth,  dated  August  20,  1890, 
and  payable  one  and  two  years  from  date  to 
James  M.  Watts,  each  hi  the  sum  of  92,333.- 
83,  with  interest,  the  payment  of  which  two 
notes  the  said  Mary  M.  Simmons  has  as- 
sumed." 

On  the  margin  of  this  deed  of  trust  the 
following  release  Is  recorded:  "The  note 
herein  described,  for  the  sum  of  93,000.00, 
payable  to  me  thirty  days  after  its  date,  has 
been  fully  paid,  and  I  hereby  acknowledge 
tbe  receipt  of  same.  Given  under  my  hand 
this  28th  day  of  May.  1881.  Junius  B.  Fish- 
burne. Attest:  W.  F.  Bryant,  D.  O." 

On  the  16th  day  of  May,  1891,  Mary  M. 
Simmons  conveyed  this  lot  to  George  J.  Peet 
In  trust  to  secure  the  appellant  association 
a  loan  made  by  it  of  96,000. 

On  June  16,  1891,  May  M.  Simmons  gave 
a  deed  of  tnist  on  this  same  lot  to  secure 
James  M.  Watts  one  of  the  notes  for  $2,333.- 
83,  executed  to  him  by  Mary  O.  Willmeth, 
August  20,  1890,  the  other  of  said  notes  hav- 
ing been  paid  off  and  discharged;  the  deed 
of  trust  stating  on  Its  face  that  the  note  se- 
cured had  been  "made  by  Mary  0.  Willmeth, 
and  assumed  by  May  M.  Simmons." 

On  July  20,  1893,  Rush  U.  Derr,  who  had 
been  substituted  as  trustee  In  the  deed  secur- 
ing tbe  appellant,  sold  the  lot  In  question, 
and  conveyed  the  same  to  appellant 

After  this  sale  and  conveyance,  nothing 
api>ears  touching  these  transactions  until 
the  19th  day  of  August  1897,  when  the  bill 
in  this  cause  was  filed,  claiming  that  the 
second  note  executed  by  Mary  O.  Willmeth 
to  J.  yi.  Watts  was  due  and  unpaid,  and  that 
the  same  was  assigned  by  Watts  on  the  10th 
day  of  December,  1896,  without  recourse,  to 
C.  C.  Ellis,  who  had  on  the  21st  day  of  De- 
cember, 1896,  assigned  the  same  without  re- 
course to  the  complainant,  Gertrude  Blair, 
who  Is  the  appellee  here. 

The  substantial  allegations  of  the  bill  are: 
First  that  the  release  of  J.  M.  Watts,  dated 
Jpne  20, 1891,  Indorsed  on  the  margin  of  the 
deed  of  trust,  dated  August  20.  1890,  from 
Hary  O.  Willmeth  to  secure  J.  M.  Watts  the 
two  notes  of  ^SSSJtS  each,  had  been  secur- 
ed by  fraudulent  representations  made  to 
Watts  by  Bush  U.  Derr,  agent  and  attorney 
for  the  appellant  building  association. 

Second,  that  the  Fishbnme  deed  of  trust, 
dated  March  26,  1881,  also  secured  the  note 
asserted  by  appellee,  and  that  tbe  lien  of 
that  deed  bad  not  been  released  as  to  said 
note,  and  was  still  a  ralld  security  therefor; 
and. 

Third,  that  the  deed  of  trust  given  to  se- 
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cure  the  appellant  association  was  acknowl- 
edged  by  tlie  grantor  before  Rusb  U.  Derr, 
who  was  alleged  to  be  tbe  attorney  for  the 
association,  and  was  therefore  void  as  to  the 
debt  set  up  by  tbe  appellee. 

The  prayer  of  the  bill  Is  that  the  release 
made  by  Watts,  June  20,  1801.  on  the  mar- 
gin of  the  deed  of  trust  of  August  20,  1890, 
be  set  aside  and  annulled  as  having  been  ob- 
tained  by  fraudulent  mlsreprcsentatloDS  and 
concealment  on  tbe  part  oC  the  appellant 
association,  through  Its  agent  and  attorney, 
Rush  U.  Derr;  that  the  note  asserted  by  ap- 
pellee be  declared  to  be  a  valid  subsisting 
lien  upon  the  property  In  question,  superior 
to  tbe  appellant  association  or  any  other  per- 
son; and  that  said  property  may  be  sold  to 
satisfy  the  same. 

J.  M.  Watts,  the  original  beneficiary  of  the 
claim  here  asserted.  Is  the  only  witness  to 
prove  the  alleged  fraud.  The  case  as  pre- 
sented by  his  testimony  is  that  he  held  the 
deed  of  trust  of  August  20,  1890,  upon  the 
property;  that  Rush  U.  Derr,  the  attorney 
for  appellant,  came  to  his  house  several 
times  to  urge  and  persnade  him  to  release 
his  Hen;  that  he  finally  yielded,  and  made 
the  release,  and  took  a  new  deed  of  trust  to 
secure  tbe  bond  here  set  up;  that  Derr  told 
him  that  the  transaction  did  not  alter  his 
position,  and  that  he  would  still  have  the 
first  lien.  Prom  the  record.  Watts  appears 
to  be  an  Intelligent  business  man.  end  It  Is 
difficult  to  understand  what  was,  in  his 
view,  to  he  accomplished  by  the  apparently 
useless  performance  of  releasing  one  first  lien 
to  immediately  put  upon  record  another  ot 
the  same  dignity;  and  this,  when  he  knew 
that  appellant  was  lending  money  on  the 
property,  and  had,  as  he  says,  always  under- 
stood that  a  building  and  loan  assodation 
would  not  lend  money  unless  they  had  a 
clear  title.  This  opinion,  however,  need  not 
be  prolonged  to  consider  whether  or  not 
Watts  was  Induced  by  false  representations 
to  execute  the  release;  for.  If  he  was,  his 
subsequent  conduct  would  preclude  a  recov- 
ery. 

It  is  well  settled  that,  where  a  party  de- 
sires to  repudiate  a  transaction  upon  the 
ground  of  mistake  or  fraud,  he  must,  upon  the 
discovery  of  the  fraud,  or  upon  the  discovery 
of  facts  and  circumstances  from  which  such 
knowledge  would  be  Imputed  to  him,  assert 
his  remedial  rights  with  diligence  and  with- 
out delay.  To  delay  instltutlog  judicial  pno- 
ceedlngs,  although  for  a  less  period  than  that 
prescribed  by  the  statute  of  limitations,  may 
be,  and  generally  will  be,  regarded  as  an  ac- 
quiescence, and  this  may  be,  and  generally 
will  be.  a  bar  to  any  equitable  remedy. 
Great  punctuality  and  promptness  of  action 
by  the  deceived  party,  upon  his  discovery  of 
the  fraud,  is  required.  Unnecessary  delay 
after  such  knowledge  will  defeat  the  equi- 
table relief.  2  Pom.  Bq.  Jnr.  H  817.  897,  917. 

"Acquiescence  or  delay  for  a  length  of 
time  after  a  man  is  in  a  situation  to  enforce 
a  right,  and  with  a  fNiU  knowledge  of  tbe 


facts,  is,  In  equity,  cogent  evidence  of  a  waiv- 
er and  abandonment  of  the  right.  *  •  • 
But  as  soon  as  a  man  with  full  knowledge, 
or  at  least  with  sufficient  notice  or  means 
of  knowledge,  of  his  rights,  and  of  all  the 
material  circumstances  of  the  case,  freely 
and  advisedly  does  anything  which  amounts 
to  the  recognition  of  a  transaction,  or  acts 
In  a  manner  inconsistent  with  its  repudiation, 
or  lies  by  for  a  considerable  time,  and  lEnow- 
Ingly  and  deliberately  permits  another  to 
deal  with  the  property,  or  incur  expense,  un- 
der the  belief  that  the  transaction  has  been  . 
recognized,  or  fully  and  advisedly  abstains 
for  a  considerable  lapse  of  time  from  im- 
peaching It  there  Is  acquiescence,  and  the 
transaction,  although  originally  Impeach- 
able. t>ecome3  unimpeachable  In  equity.  Nor 
will  the  mere  notice  or  assertion  of  a  claim, 
unaccompanied  by  any  act  to  give  it  effect, 
keep  alive  a  right  which  would  be  otherwise 
barred."   Kerr.  Fraud  &  M.  pp.  299,  301,  311. 

In  accordance  with  many  previous  deci- 
sions by  this  court  it  Is  said  In  the  recent 
case  of  Hurt  v.  Miller,  95  Va.  32.  27  S.  E. 
831:  "A  party  who  Intends  to  repudiate  a 
contract  on  the  ground  ofl  fraud  should  do 
BO  as  soon  as  he  discovers  the  fraud;  for  if. 
after  the  discovery  of  the  fraud,  be  treats 
the  contract  as  a  subsisting  contract  or  If. 
in  the  interval  while  he  Is  deliberating,  an 
Innocent  third  party  has  acquired  an  Inter- 
est In  the  property,  or  If,  in  consequence  ot 
his  delay,  the  position  even  of  thfe  wrong- 
doer Is  affected,  he  will  be  deemed  to  have 
waived  his  right  of  repudiation.  And,  when- 
ever a  party  to  a  contract  has  a  right  to  elect 
whether  he  will  avoid  It  his  election  may  be 
manifested  by  acts  as  well  as  words,  and. 
when  once  made,  la  final,  and  cannot  be  re- 
tracted." 

In  tbe  case  at  t)ar  It  appears  that  In  June, 
1892,  about  one  year  after  the  release  Id 
question  was  made,  J.  M.  Watts  knew  that 
appellant  had  the  first  lien,  and  that  he  held 
a  second  lien.  He  knew  that  Mrs.  Simmons 
had  bought  the  property,  and  given  appellant 
a  deed  of  trust  upon  it  He  kept  iilmself  in- 
formed as  to  the  manner  In  which  tbe  dues 
to  the  association  were  being  paid.  He 
knew  that  default  had  been  made  in  the  pay- 
ment of  the  dues,  and  that  the  association 
had  advertised  the  property  under  its  deed 
of  trust  to  be  sold  In  June,  1893.  He  prac- 
tically admits  that  he  requested  a  postpone- 
ment of  the  sale,  and  knew  that  It  would 
take  place  on  the  20th  of  July,  18J^  He 
contemplated  buying  the  property  to  save 
himself,  but  finally  abandoned  the  Idea,  be- 
cause, with  a  second  mortgage,  he  thought 
he  would  lose.  He  permitted  the  assoclatlott 
to  become  the  purchaser  of  the  property, 
and  to  receive  a  deed  ttaerefw,  and  to  bold 
title  for  more  tiian  four  years,  without  a 
suggestion,  ao  far  as  tbe  record  ahows,  of 
the  claim  now  set  np.  Nor  1b  I.  M.  Watts 
now  seeking  to  enforce  said  claim.  On  the 
contrary,  he  sold  the  bond  in  question, 
amounting,  witii  interest,  to  more  than  98.- 
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000,  without  recourse,  to  C.  C  Ellis,  for  the 
paltry  sum  of  $27,  who  sold  It  In  a  few  days 
thereafter  to  the  appellee.  It  Is  Inconceiva- 
ble that  Watts  would  have  parted  vritU  a 
bond  for  that  amount,  for  such  a  considera- 
tion, If  he  had  WUeved  that  there  was  any 
valid  ground  for  making  the  claim  now  as- 
serted by  his  assignee.  His  whole  course  In 
the  matter  shows  an  acquiescence  In  the  su- 
perior right  of  appellee,  and  a  purpose  not 
to  assail  or  attempt  to  Impeach  that  right. 

It  further  appears  that  the  situation  and 
circumstances  of  the  parties  to  the  alleged 
fraudulent  release  have  materially  changed 
during  the  long  period  of  inaction  and  acqul* 
esccnce  by  Watts.  May  M.  Simmons  and 
Rush  U.  Derr,  the  only  two  persons  who 
could  meet  and  exiilnin  the  charge  of  fraud 
now  made,  are  dead.  The  property  has  de- 
preciated to  less  than  one-third  of  Its  for^ 
mer  value,  and  Mrs.  Simmons,  the  debtor  of 
appellee,  died  Insolvent.  The  rule  Is  general 
that  where  there  has  been  a  change  of  cir- 
cumstances or  relations  which  would  render 
either  an  execution  or  rescission  of  a  con- 
tract a  hardship  to  the  defendant,  and  this 
change  grows  out  of  an  unexcused  delay  on 
the  part  of  the  plaintiff,  the  change  and  de- 
lay together  will  constitute  a  sufficient 
ground  for  denying  equitable  relief.  Darling 
V.  Cumming's  Ex'r,  92  Va.  621,  23  S.  B.  880; 
Hurt  v.  Miller.  95  Va.  32.  27  S.  E.  831. 

The  appellee  can  occupy  no  better  posi- 
tion than  her  assignor.  Inasmuch,  there- 
fore, as  J.  M.  Watts  Is  estopped  by  reason  of 
his  laches  and  acquiescence  to  Impeach  the 
validity  of  the  release  of  June  20,  1891,  made 
by  him,  his  assignee  Is  also  denied  the  right 
to  call  that  transaction  in  question. 

The  contention  that  J.  M.  Watts  Is  enti- 
tled to  the  benefit  of  the  FIshburne  deed  of 
trust  dated  March  26,  1891,  Is  not  tenable. 
The  clause  relied  on  for  this  position  has 
been  already  quoted.  It  Is  clear  that  the 
parties  to  that  deed  were  not  securing  Watts. 
He  already  had  a  deed  of  trust  upon  the 
same  property.  In  his  purchase,  Flsbbume 
had  assumed  the  Watts  debt,  and  the  refer- 
ence to  it  In  the  trust  deed  of  March.  1891, 
was  merely  to  recognize  the  asaumptton  of 
the  same  debt  by  Mrs.  Simmons,  and  to  pro- 
tect FIshburne  In  the  event  that  he  should  be 
called  upon  to  discbarge  the  Watts  Uen  be- 
fore Mrs.  Simmons  had  fulfilled  her  obliga- 
tion to  pay  the  same.  In  releasing  the  lien 
of  his  own  deed  of  tmat.  Watts  stated  of  rec- 
ord that  the  amonnt  secured  thereby  was 
satisfied.  The  debt  was  at  that  time  owned 
by  Watts,  and  was  In  his  possession,  and 
when  he  marked  it  "Satisfied"  it  was  also 
discharged  as  to  FIshburne.  and  the  deed  of 
tmst  taken  for  his  protection  was  satisfied 
as  to  such  debt  as  effectually  as  If  the  In- 
dorsement of  satisfaction  had  been  made 
thereon. 

It  la  further  contended  that  the  deed  of 
trust  In  favor  of  the  appellant  association 
was  acknowledged  before  Rush  XI.  Derr,  the 
attorney  for  the  association,  and  waa  there- 


fore not  properly  recorded;  that,  not  being 
properly  recorded,  the  deed  of  trust  securing 
appellee,  though  subsequent  in  time  and 
subsequent  In  recordation,  had  become  by 
operation  of  law  a  first  lien  upon  the  prem- 
ises. It  Is  not  necessary  to  express  an  opin- 
ion as  to  the  validity  of  this  acknowledg- 
ment One  object  of  recordation  Is  to  give 
notice.  Under  the  statute,  only  purchasers 
without  notice  can  take  advantage  of  a  fail- 
ure to  record.  In  this  case.  It  abundantly 
appears  that  Watts  had  notice  of  the  deed 
of  trust  In  favor  of  the  appellant,  and  hence. 
If  the  acknowledgment  were  invalid.  It  could 
not  affect  the  right  of  priority  between  the 
parties  to  this  suit 

For  these  reasons,  the  decree  appealed 
from  must  be  reversed  and  annulled,  and 
this  court  will  enter  such  decree  as  the  low- 
er court  should  have  entered,  dismissing  ajh 
pellee's  bill,  with  costs. 


NEWBERRY  v.  B.\NK  OF  PKINOETON. 
(SvvKme  Court  of  Appeals  of  Virginia.  Joly 

5,  1900.) 

FRAUDULENT  CONVBYANCBS-KNOWLBDOB  OF 
GRANTEE  OF  FRAUDULENT  INTENT 

OF  GRANTOR— EVIDENCE. 
A  grantee  knew  that  the  grantor  was  in- 
dorser  of  a  note,  but  did  not  know  that  the 
makers  were  inaolveDt.  An  action  on  the  note 
was  pending  at  the  time  of  the  purchase,  bnt 
there  was  no  evidence  that  the  grantee  knew 
of  it.  One-half  the  pnrchase  price  was  made 
payable  to  the  grantor's  wife,  but  the  jrrantee 
knew  that  money  belonging  to  her  bad  been 
ufled  in  paying  incumbrances  on  the  land,  and 
that  she  claimed  a  half  interest  therein.  Ttie 
deed  to  the  grantee  recited  the  payment  of  the 
consideration  in  full  where  only  half  had  been 
paid.  The  crantee  acted  without  advice,  waa 
somewhat  illiterate,  and  did  not  notice  the  dis- 
crepancy in  the  deed.  Held  not  sufficient  to 
charge  the  grantee  with  notice  that  the  con- 
veyance was  made  by  the  grantor  with  intent 
to  defraud  his  creditors. 

Appeal  from  hustings  court  of  Radford. 

Suit  by  the  Bonk  of  Princeton  against  Hen- 
ty  Newl>erry  to  set  aside  conveyance  of  land. 
From  a  decree  in  favor  of  plaintiff,  defendant 
appeals.  Rerersed. 

Henson  &  Mason,  for  appellant  S.  W. 
Williams  and  J.  H.  Fulton,  for  appellee. 

BUCHANAN,  J.  One  of  the  objects  of 
this  suit  was  to  set  aside  a  conveyance  of 
land  made  by  James  H.  Mustard  and  wife 
to  Henry  Newberry,  the  appellant  upon  the 
ground  that  It  wm  executed  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  male 
grantor.  Upon  the  hearing  of  the  eanae,  the 
court  was  of  opinion  that  the  deed  was  exe- 
cuted by  the  grantor,  Jamea  H.  Kinstard, 
with  the  fraudulent  Intent  charged,  and 
that  the  grantee,  Newberry,  "had  knowl- 
edge of  the  existence  of  such  facts  as  would 
have  put  him  on  inquiry  as  to  anch  fraudn- 
lept  intent,  and  therefore  warrants  the 
court  in  holding  him  responsible  for  the 
fraudulent  intent  with  which  the  deed  was 
executed,"  and  so  decreed. 
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From  tbat  decree  this  appeal  was  taken. 

The  flucUng  of  the  court  as  to  the  fraudu- 
lent purpose  of  the  grantor  In  making  the 
conveyance  Is  condnslTely  shown  hy  the 
record,  and  Is  not  controverted  here. 

The  trial  court  further  found,  as  Is  evi- 
dent from  ita  decree,  and  in  that  view  we 
concur,  that  the  record  does  not  show  that 
the  grantee  had  actual  knowledge  of  the 
grantor's  unlawful  Intent  Although  the 
grantee  did  not  have  such  knowledge,  he 
may  have  made  his  purchase  under  such 
circumstances  as  will  prevent  him  from  be- 
ing deemed  a  bona  fide  purchaser.  If  he 
had  knowledge  of  facts  and  circumstances 
which  were  naturally  and  justly  calculated 
to  excite  suspicion  In  the  mind  of  a  person 
of  oi-dlnary  care  and  prudence,  and  which 
would  naturally  prompt  him  to  pause  and 
Inquire  before  consummating  the  transac- 
tion, and  such  Inquiry  would  have  necessa- 
rily led  to  a  discovery  of  the  fact  with  no- 
tice of  which  he  Is  sought  to  be  charged, 
he  will  be  considered  to  be  aflFected  with 
such  notice,  whether  be  made  Inquiry  or 
not.  But  while  the  fact  of  notice  may  be 
Inferred  from  circumstances  as  well  as 
proved  by  direct  evidence,  yet  the  proof 
must  be  such  as  to  affect  the  conscience  of 
the  purchaser,  and  must  be  so  strong  and 
clear  as  to  fix  upon  him  the  imputation  of 
mala  fides.  Ferguson  v.  Daughtrey,  94  Va. 
808,  312.  26  S.  E.  822;  Fischer  v.  Lee,  98 
Va.  — .  36  S.  B.  441.  and  cases  cited. 

It  appears  that  some  time  prior  to  No- 
vember S,  1886,  the  date  of  the  conveyance 
In  question,  James  H.  Mustard  became  the 
first  indorser  on  a  negotiable  note  for  Comp- 
ton  and  Shannon  for  about  $2,700,  which 
was  not  paid  at  maturity,  and  suit  was 
brought  upon  It  against  the  makers  and  In- 
doreers  to  the  November  term  of  the  cir- 
cuit court  for  Bland  county.  Compton  and 
Shannon  were  heavily  Indebted  at  that  time, 
and,  although  the  owners  of  a  large  amount 
of  valuable  property,  It  was  not  sufficient 
to  pay  their  debts  when  subjected.  Mus- 
tard, the  grantor,  was  the  owner  of  the  farm 
conveyed,  and,  being  apprehensive  of  the 
solvency  of  Compton  and  Shannon,  was  en* 
deavorlng  to  prevent  his  farm  from  being 
subjected  to  the  payment  of  the  appellee's 
debt  either  by  conveying  It  to  some  one 
who  would  hold  It  for  his  benefit,  or  by  sell- 
ing it,  and  putting  the  purchase  price  in 
his  pocket  or  beyond  the  reach  of  the  appel- 
lee. Having  failed  in  his  efforts  to  And  any 
one  who  was  willing  to  hold  the  property 
for  his  benefit  he  determined.  It  seems,  to 
find  some  one  who  would  purchase  the  land, 
and  pay  all  or  a  large  part  of  the  considera- 
tion down.  Prior  to  his  becoming  Involved 
in  the  affairs  of  Compton  and  Shannon,  as 
far  as  the  record  shows,  and  'during  the 
preceding  two  or  three  years,  he  had  been 
endeavoring  to  sell  his  land  to  the  grantee 
and  others.  A  short  time  before  the  con- 
veyance In  question  was  made  he  renewed 
his  offer  to  sell  It  to  the  grantee,  who 


came  the  purchaser  at  the  price  of  94,000. 
—all  that  It  was  worth.   He  paid  one-half  of 

the  consideration  down,  and  executed  his 
two  bonds,  for  $1,000  each,  payable,  respec- 
tively, on  or  before  November  6,  1887.  and 
November  6^  1888,  to  the  wife  of  the  gran- 
tor, and  a  conveyance  was  made  to  him 
which  acknowledged  the  receipt  of  the  whole 
purchase  price. 

A  number  of  facts  and  circumstances  are 
relied  on  to  show  that  the  grantee.  If  he  had 
made  such  Inquiry  as  it  was  his  duty  to 
make,  would  have  discovered  the  fraudu- 
lent Intent  of  the  grantor  In  making  the  con- 
veyance to  him. 

In  considering  what  effect  those  facts  and 
circumstances  ought  to  have  had  upon  the 
action  of  the  grantee.  It  must  be  borne  fn 
mind  that  his  grantor,  aside  from  his  In- 
dorsement for  Compton  and  Shannon,  was 
perfectly  solvent,  and  that  the  record  does 
not  show  tbat  the  grantee  had  notice  of 
their  failing  condition,  or  that  they  were  un- 
able to  pay  their  debts.  On  the  contrary, 
he  testified  that  he  thought  they  were  sol- 
vent and  could  pay  all  their  Indebtedness, 
and  there  Is  no  sufficient  ground  for  donbt- 
ing  the  truthfulness  of  his  statement  It 
is  true  that  there  are  some  discrepancies  In 
his  evidence  as  to  some  of  the  details  at- 
tending his  purchase,  yet  they  are  not  such 
as  to  seriously  affect  his  testimony.  When 
he  was  examined  as  a  witness  he  was  70 
years  of  age,  and  was  testifying  as  to  a 
transaction  which  took  place  12  years  be- 
fore. His  testimony  shows  that  he  was  an 
illiterate  man,  yet  it  bears  upon  Its  face 
the  impress  of  truth,  and  not  only  his  own 
but  witnesses  for  the  appellee  also  prove 
that  his  reputation  for  truth  and  -veracity 
was  unquestioned. 

Among  the  material  facts  and  drcum- 
stances  relied  on  to  show  that  the  grantee 
would  have  discovered  the  fraudulent  pur- 
pose of  the  grantor  if  he  had  made  such  in- 
quiry as  it  was  his  duty  to  make,  was  the 
pendency  of  the  appellee's  action  at  law 
upon  the  $2,700  note.  This  action  was  pend- 
ing, and  judgment  was  rendered  on  the 
note  within  a  few  days  after  the  grantee 
purchased  the  land,  but  the  record  does 
not  show  that  he  knew  of  Its  pendency,  and 
he  testified  that  he  had  no  such  knowledge. 

Another  circumstance  was  making  his 
bonds  for  the  deferred  purchase  price  pay- 
able to  the  grantor's  wife.  It  appears  from 
the  record  that  a  large  portion  of  the  money 
used  some  years  before  in  removing  Incnm- 
brances  upon  the  land  conveyed  came  from 
the  wife's  father  during  his  lifetime,  and 
from  bis  estate  after  his  death;  that  it  was 
charged  to  her  in  the  distribution  of  her  fa- 
ther's estate;  that  she  claimed,  by  reason 
of  such  payments,  a  half  interest  in  the 
land;  and  that  the  grantee  knew  of  this 
claim,  and  executed  his  bonds  for  the  de- 
ferred purchase  money  to  the  wife  Instead 
of  to  the  husband  by  their  direction.  While 
the  wUe  had  no  Interest  In  the  proceeds  of 
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the  sale  af  the  land  on  accoont  of  the  mon- 
ey recelTed  from  ber  Cather  and  bla  estate 
used  in  removing  Incumbrances  upon  the 
land,  which  she  could  enforce  against  the 
liusband  or  his  creditors,  still  there  was 
Dothfng  80  unreasonable  in  her  demand  that 
half  of  the  proceeds  of  sale  should  be  paid 
to  her  as  to  render  the  grantee  guilty  of 
culpable  negligence  In  not  making  further 
Inquiry. 

Another  circumstance  Is  the  recital  in  the 
deed  that  the  whole  purchase  price  had  been 
paid,  when  only  half  of  It  had  been.  The 
j^antee  testifies  that  in  making  the  pur- 
chase he  had  no  counsel;  tliat  the  deed  was 
drawn  by  the  attorney  of  the  grantor,  who, 
he  thought,  Icnew  how  to  draw  it;  that  the 
grantee  had  never  drawn  a  deed;  and  that, 
so  far  as  he  recollects,  he  did  not  know 
that  It  was  so  drawn  until  the  day  he  tes- 
tified, when  his  attention  was  called  to  It. 
lie  was  a  man  of  means,  fully  able  to  par- 
chase  the  land,  had  given  his  bonds  for  the 
deferred  purchase  price,  and  knew  that  they 
would  be  paid.  Under  such  circumstances, 
c-ven  If  he  had  noticed  tiie  recital  in  the 
deed,  drawn  by  a  lawyer  whom  he  thought 
knew  his  business,  it  is  not  likely  that  it 
"n-ould  have  made  much  Impression  upon 
him.  Certainly  not  such  an  Impression  as 
wonld  fix  upon  him  the  Imputation  of  bad 
faith  If  he  did  not  Inquire  why  the  recital 
was  made,  under  the  tacts  of  this  case. 

Without  discussing  In  detail  the  other  sus- 
picious circumstances  connected  with  the 
grantee's  purchase.  It  Is  sufficient  to  say 
that  when  all  the  circumstances  relied  on  to 
show  that  the  grantee  was  guilty  of  bad 
faith  in  making  his  purchase  without  mak- 
ing further  Inquiry  are  considered  in  the 
light  of  all  the  facts  disclosed  by  the  record, 
and  especially  of  the  facts  that  the  grantee 
paid  and  bound  himself  to  pay  a  full  price 
for  the  proper^,  and  did  not  know  that  the 
makers  of  the  note  upon  which  his  grantor 
was  Indorser  were  Insolvent,  but  thought 
them  fully  able  to  pay  their  debts,  the  impu- 
tation of  bad  faith  has  not  been  fixed  upon 
the  grantee  with  that  degree  of  strength  and 
clearness  which  Is  required  In  making  out 
a  case  of  fraud. 

We  are  therefore  of  opinion  that  the  court 
erred  In  holding  that  the  grantee  was  af- 
fected by  the  fraudulent  Intent  of  the  gran- 
tor, and  decreelDg  against  him  on  that 
ground;  but  as  it  appears  from  the  record 
that,  before  the  grantee  had  paid  .the  pur- 
chase-money bonds  made  payable  to  the 
grantor's  wife,  he  had  notice  of  the  appel- 
lee's  claim,  and  In  a  garnishee  proceeding 
sued  out  by  the  appellee  answered  that  he 
still  owed  said  bonds,  and  was  willing  to  pay 
them  to  whomsoever  the  court  might  order, 
and  it  further  appearing  that  no  Judgment 
was  rendered  against  him  In  that  case,  and 
that  all  the  parties  in  interest  were  before 
the  court.  It  ought  to  have  entered  a  decree 
against  the  grantee  In  favor  of  appellee  for 


the  amount  of  those  bonds,  with  interest 
thereon  from  the  time  they  became  due  and 
payable,  and  thus  put  an  end  to  the  cou- 
troversy. 

This  court  will  reverse  the  decree  com- 
plained of  so  far  as  it  held  that  the  appellant 
was  alfected  by  the  ftrand  of  the  grant«, 
and  decree  against  him  <m  that  ground  for 
the  amount  of  the  appellee's  Judgment,  and 
will  enter  such  decree  as  the  trial  court  ou^t 
to  have  entered,  with  costs  to  the  appellant 
as  the  party  substantlaUy  preralllng. 


CASH  V.  HUMPHREYS. 

(Supreme  Court  of  Am>eali  of  Virginia.  July 
^  6.  1«00.) 

AFFEAX<-JURISDIGTION— AMOUNT  IN  OONTRO- 
TBRBT. 

Where  a  Judgmeat  creditor  seeks  to  sub- 
ject lands  in  the  hands  of  a  third  party  to  the 
payment  of  his  judgment  the  pecuniary  de- 
mand asserted  is  the  matter  la  controversy, 
and  not  the  title  of  land;  aad,  where  the  de- 
fendant is  appellant,  the  tmt  of  the  jurisdlc- 
tion  of  the  appellate  court  Is  the  sum  decreed 
against  him. 

Appeal  from  circuit  court,  Bedford  county. 

Bill  by  one  Cash  against  one  Humphreys 
to  subject  certain  laud  to  the  payment  of  a 
Judgment  From  a  decree  In  favor  ot  plain- 
tiff, defendant  appeals.  Dismissed. 

Caskie  &  Coleman  and  Campbell  ft  Tuck- 
er, for  appellant  G.  W.  Cmmpecker  and 
William  Eubank,  for  appellee. 

BUCHANAN,  J.  This  Is  a  suit  by  a  Judg- 
ment creditor  to  subject  certain  land  in  the 
bill  and  proceedings  mentioned  to  the  pay- 
ment of  his  Judgment  which,  with  Its  Inter- 
est and  costs  at  law.  Is  leas  than  $500. 

The  decree  appealed  from  held  that  the 
land  was  liable  In  the  hands  of  the  appellant 
the  present  owner  of  the  land,  althongh  he 
Is  not  the  Judgment  debtor. 

The  appellant's  contention  Is  that  the  mat- 
ter in  controversy  Is  not  the  amount  or  va- 
lidity of  the  Judgment  but  the  right  to  sub- 
ject the  land  to  Its  payment  and  therefore 
the  real  controversy  Is  as  to  the  ownership  or 
the  title  to  the  property.  Whatever  may  be 
the  merits  of  this  contention  as  an  original 
prop<Mltlon,  it  is  unnecessary  to  consider,  as 
this  court  has  held,  by  repeated  decisions, 
that  the  pecuniary  demand  asserted  Is,  In 
such  a  case,  the  matter  in  controversy,  and 
not  the  "title  or  boundary  of  land,"  and 
where  the  defendant  Is  appellant  as  In  this 
case,  the  test  of  Jurisdiction  is  the  sum  de- 
creed against  him  or  declared  to  be  a  lieu 
upon  the  land.  Fink  v,  Denny,  75  Va.  <i63; 
Hawkins  v.  Gresham,  86  Va.  34.  6  S.  E.  472; 
Cook  V.  Bondurant,  85  Va.  47,  6  S.  B.  618; 
Smith  V.  Rosenheim,  79  Va.  MO;  Fatteson  t. 
McKInney.  88  Va.  748,  14  S.  E.  879. 

It  follows  from  what  has  been  said  that 
the  appeal  must  be  dismissed,  as  Improvi- 
dently  awarded. 
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WILLAED  V.  WILLABD. 

(Supreme  Court  of  Appeals  of  Virsinla,  Jnly 

5,  1900.) 

DIVORCE— ABANDONMENT— SETTING  ASIDE  DI- 
VORCE—PETITION FOR  REHEARING  —  COR- 
RECTION OF  INJUSTICB-CKOSS  BILLr-RIOUT 
TO  AM  END-CONTINUANCE— LACHES. 

1.  Where  it  was  shown  that  less  than  three 
yea  rs  before  entry  of  a  decree  divorciug  a 
husband  from  the  bonds  of  matrimony  on  the 
nound  of  abandonment,  sncb  husband  had 
rired  and  cohabited  with  his  wife  for  a  period 
of  several  months,  it  was  not  error  to  set 
aside  such  decree. 

2.  Under  Code,  §  3233,  aulhorizins;  any  party 
to  a  case  who  was  not  served  vith.  process, 
and  did  not  appear  therein  before  judgment,  to 

rition  for  rehearing,  and  have  any  injustice 
the  proceedings  corrected,  a  wife  against 
whom  a  decree  of  divorce  from  the  bonds  of 
matrimony  had  been  entei-ed  without  appear- 
ance or  service  of  process  was  entitled  to  pe- 
tition for  rehearing,  and  to  plead  or  answer. 

8.  Where  a  divorce  was  granted  a  bosband 
on  grounds  of  cruelty  and  abandonment,  with- 
out appearance  by  or  service  of  process  on  the 
wife,  who  11  months  thereafter  (as  soon  as 
she  lEuew  of  its  existence)  petitioned  for  a 
rehearing,  and  filed  a  cross  oill  alleging  de- 
sertion and  adnlteiT  (it  being  then  shown  that 
no  e£Fort  was  made  by  the  husband  to  sustain 
the  charge  of  cruelty,  and  that  he  In  fact 
abandoned  his  wife  in  a  foreign  state  without 
support),  such  wife  was  not  precluded  from 
the  right  when  the  cause  came  on  for  hearing, 
7  months  thereafter,  to  file  an  amended  cross 
bill,  alleging  further  adultery,  and  to  have  a 
continuance  to  enable  her  to  take  proof  there- 
of, on  the  jmund  of  lack  of  diligence  In  bring- 
ing forward  the  matters  allegea  therein,  and 
proof  to  sQstain  them. 

Appeal  from  corporation  court  of  Boanoke 
city. 

Bill  by  one  WUlard  against  his  wife  for 
divorce.  There  was  a  decree  tor  plaintiff, 
and  defendant  on  petition  for  review,  filed  a 
cross  bin.  Decree  was  entered  dismlBsIng  de- 
fendant's croM  bill,  denying  leave  to  file  an 
amended  cross  bill,  setting  aside  the  divorce 
decree,  and  dismissing  the  cause,  and  de- 
fendant appeals;  plaintiff  assigning  cross  er- 
ror Jn  setting  aside  the  divorce  decree.  Ite- 
Tcrsed  in  part. 

Smith  &  King,  for  appellant  William 
Oordon  Robertson  and  Q.  W.  Ommpecker, 
for  appellee. 

GARDWELL,  J.  This  Is  an  appeal  from 
a  decree  of  the  corporation  court  of  the  city 
of  Roanoke,  and  the  case  Is  as  follows: 

Appellant  and  appellee  intermarried  in  the 
state  of  New  York  on  June  6,  1888,  and  liv- 
ed together  as  man  and  wife  at  various 
places  In  different  states  until  March  16, 
1896,  For  several  years  previous  to  Febru- 
ary, 1896,  they  resided  in  the  city  of  Roanoke, 
Va.  In  February.  1806,  appellant  went  on  a 
visit  to  New  York,  to  see  her  sick  father, 
who  died  before  her  arrival.  She  remained 
in  the  North  with  her  people  until  the  follow- 
ing September,  when  appellee  joined  her,  and 
they  lived  together  as  man  and  wife  In  Hart- 
ford, Coun..  from  October  1,  1805,  until 
March  16, 189t(.  On  the  last-named  date  ap- 


[wllee  left  appellant  In  HartfoDd,  and  return- 
ed to  Roanoke,  Va.,  where  he  owned  a  resi- 
dence and  some  other  property;  saying  to 
appellant  that  he  expected  to  be  absent  about 
six  weeks.  He  did  not  return  to  Hartford. 
Conn.,  but  In  May.  1886,  filed  tals  blU  against 
appellant  In  the  hustings  court  of  the  city  of 
Roanoke  for  a  divorce  from  her  on  the 
grounds  of  crusty  and  abandonment  On 
June  0,  1898,  he  proceeded  to  take  the  depo- 
sitions of  witnesses  in  Roanoke,  and  on  June 
24,  1898,  the  cause  was  beard  on  bis  bill 
and  the  said  depositions;  and  the  court  en- 
tered a  decree  divorcing  blm  from  appellant 
a  vinculo  matrimonii,  and  dismissing  the 
case  from  the  docket  May  8, 1889;  appellant 
filed  ber  petition  In  tbe  hustings  court  of 
Roanoke,  alleging  that  she  bad  never  been 
served  with  process  to  answer  the  bUl  filed 
against  her  by  appellee,  and  had  not  had 
any  notice  vriiatever  of  the  pendency  of  his 
sirit  prior  to  the  decree  therein  of  June  2i, 
1898,  nor  until  a  very  short  while  before  fil- 
ing her  petition,  and  asked  that  the  decree 
of  June  24,  18^  be  set  aside;  that  she  be 
permitted  to  file  ber  answer  to  the  bill  filed 
by  appellee;  and  that  her  answer  be  treated 
as  a  cross  blU.  She  was  permitted  to  file 
her  answer,  to  be  treated  as  her  cross  bill; 
the  decree  then  entered  reciting  that  It  ap- 
peared from  the  record  In  the  case  that  she 
was  not  served  with  process,  and  did  not  ap- 
pear In  the  case,  prior  to  the  decree  of  June 
S4.  1898.  The  cross  bill  charges  appellee 
with  adultery  In  the  clt7  of  Hlddletown. 
Conn.,  between  July  1  and  December  3. 189T. 
and  with  desertion  and  abandonment  of  ap- 
pellant on  the  16th  day  of  May,  1890,  and 
prays  for  a  divorce  from  him,  alimony,  etc. 
Appellee  answered  the  cross  bill,  and  exhib- 
ited therewith  a  certificate  of  tbe  clerk  of  the 
supreme  court  of  Middlesex  county.  Conn.. 
setting  forth  that  appellant  had  Instituted  a 
suit  against  appellee  for  a  divorce  In  said 
county  and  state  In  December,  1808.  Depo- 
sitions were  taken  on  behalf  of  appellant, 
and  also  the  depositions  of  api>ellee  on  bis 
own  behalf;  tbe  depositions  for  appellant 
clearly  showing  that  she  and  appellee  lived 
together  as  man  and  wife  In  Hartford,  Conn.. 
from  October  1.  1895,  to  March  16,  1806. 
when  he  left  her  and  came  back  to  Roanoke, 
Va..  and  had  not  since  then  contributed  to 
her  support  and  maintenance.  The  cause 
coming  on  to  be  heard  on  the  6tb  of  Decem- 
ber, 1890,  on  the  pleadings,  the  depositions  of 
witnesses,  and  the  exception  of  appellant  to 
the  dex>o8ltlon  of  appellee  taken  on  bis  owo 
behalf,  appellant  asked  leave  to  file  her 
amended  cross  bill,  charging  appellee  with 
adultery  In  the  city  of  Roanoke,  Va.,  dur- 
ing the  months  of  March  and  April,  1899. 
and  moved  the  court  to  continue  the  cause 
for  tbe  purpose  of  permitting  her  to  take 
proof  to  sustain  this  charge;  but  the  court 
overruled  her  motion  for  a  continuance,  re- 
fused to  permit  her  to  file  her  amended  cross 
bin,  and  heard  tbe  case  upon  the  record  ax 
it  stood,  entering  the  decree  appealed  from. 
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which,  in  so  f^r  aa  it  li  now  material,  ia  aa 
follows: 

•  •  The  court  being  of  opinion  that 
the  defendant  has  no  right  to  set  np  by  cross 
bill  In  this  suit  any  facts  entitling  her  to  a 
divorce  from  the  plaintiff,  because  the  court 
is  satisfied  from  the  evidence  tliat  prior  to 
the  time  sbe  entered  an  appearance  In  this 
suit,  but  subsequent  to  the  Institution  of  this 
suit,  she  had  instituted  a  suit  for  divorce 
from  the  plaintiff  In  a  court  where  she  re- 
aides,  in  the  city  of  Middtetown,  Conn.,  which 
is  yet  pending,  and  that  hence  this  court  Is 
without  Jnrisdlction  to  entertain  her  cross 
liill." 

The  decree  then  denies  appellant's  motion 
to  permit  her  to  file  her  amended  cross  bill, 
dismisses  her  original  cross  bill,  and,  reciting 
that  the  evidence  showed  that  appellant  and 
appellee  last  resided  together  as  man  and 
wife  In  the  clt?  of  Hartford,  Ckmn.,  as  late 
aa  March  16,  1880,  and  that  the  decree  of 
■divorce  granted  the  plaintiff  (appellee)  from 
the  defendant  (appellant)  on  June  24,  1898, 
was  Improperly  granted,  as  three  years  had 
not  ^pBed  at  that  time  since  the  alleged 
abandonment,  set  aside  said  decree  and  dla- 
mlssed  the  cause. 

Appellee  assigns  as  croaa  errw  so  much  of 
the  decree  aa  sets  aside  the  decree  of  Jane 
24,  1896,  awarding  appellee  a  divorce  from 
appellant.  Then  Is  no  error  In  this  ruling 
of  the  court  below.  Aa  we  have  seen  (and 
the  decree  so  recites),  the  evidence  In  the 
•cause  shows  the  fact  ttiat  appellant  and  ap- 
pellee had  Uved  togettier  aa  man  and  wife 
aa  late  as  March  18,  18B6,  and  three  years 
had  not  since  elapsed  when  the  decree  of 
Jane  24,  1896,  was  rendered.  Moreover,  a 
decree  entered  in  the  cause  prior  to  the  de- 
-cree  appealed  from  rightly  held  that  it  ap- 
peared from  the  record  in  the  ca^tse  that  ap- 
pellant was  not  served  with  process  to  an- 
«wer  the  bill  filed  by  appellee,  and  did  not 
appear  In  the  cause,  prior  to  the  decree  of 
June  24,  1888.  She  was,  ttierefor^  clearly 
«itltled  to  file  her  petition  to  have  the  case 
reheard,  and  to  plead  or  answer,  in  order  to 
liave  any  InjnBtlce  dime  her  in  the  proceed- 
fngs  corrected.  Section  3238  of  the  Code. 

Oounsel  for  appellee  frankly  concede  In 
the  argument  here,  that  the  reason  given  In 
the  decree  for  denyli^  appellant* a  right  to 
file  her  amended  cross  bill  la  erroneous,  but 
contend  that  she  should  have  been  denied 
this  right  because  of  the  lack  of  diligence 
in  bringing  forward  the  matters  alleged  In 
the  amended  cross  bill,  and  the  proof  to  sus- 
tain them. 

The  authorities  cited  In  snpport  of  this 
contention  are  not  applicable,  as  the  court 
In  those  cases  was  passing  upon  the  ques- 
tion whether  or  not  the  pleader  should  have 
been  allowed  to  flte  a  petition  for  a  rehear- 
ing or'a  bill  of  review  on  the  ground  of  new- 
ly-discovered evidence  touching  the  matters 
already  decided,  and  not  on  the  right  to  file 
a  cross  bill  or  an  amended  cross  bill  setting 
np  newly-discovered  facts  pertinent  to  the 


Issues  undetermined  in  the  cause,  and  to 
talce  proof  in  Bubstantiation  of  these  facts. 

Mr.  Bishop,  in  his  work  on  Marriage  and 
Divorce  (volume  2,  S  673),  says:  "in  proper 
circumstances,  where  Justice  requires,  the 
courts,  in  divorce  causes,  are  liberal  in  al- 
lowing continuances  and  suspensions  of  the 
hearing  to  supply  defects  In  the  evidence  or 
pleadings.  The  public  is  not  interested  to  in- 
teriiose  technical  obstructions.  Of  all  causes, 
there  are  none  wherein,  more  than  these,  the 
exact  and  real  truth  should,  .on  every  ac- 
count, be  made  to  appear." 

The  doctrine  stated  by  this  learned  au- 
thor, and  supported  by  ample  authority  cit- 
ed. Is  peculiarly  applicable  to  the  case  at  bar. 

No  effort  is  made  by  appellee  to  sustain 
the  charge  of  cruelty  made  In  his  bill,  and, 
instead  of  the  evidence  in  the  record  Bdstaln- 
ing  his  charge  of  abandonment  by  appellant 
In  February.  189S.  It  clearly  shows,  as  we 
have  seen,  that  he  In  fact  abandoned  her  In 
Marcli.  1896,  after  living  with  her  as  his 
wife  for  months  next  preceding,— leaving  her 
In  a  foreign  state,  without  sufficient  means 
of  supportr-and  remained  away  from  her 
continuously  until  the  InstttnUfm  of  this  suit 
by  him,  and  since.  Under  these  drcum- 
Btances,  and  In  view  of  the  farther  fact  that 
appellant  made  her  appearance  In  the  case 
as  soon  aa  she  ascertained  that  It  was  In 
existence.  It  cannot  be  reasonably  said  tiiat 
there  was  such  a  lack  of  diligence  on  her 
part  In  brining  forward  the  matters  alleged 
In  her  am^ded  cross  bill  aa  to  Justify  a  de- 
nial of  her  r^ht  to  file  it,  and  to  take  proof 
to  sustain  its  allegations. 

We  are  of  opinion  that  the  decree  wpeal- 
ed  from  Is  erroneous  In  so  far  as  it  denied 
^pellant  the  right  to  file  her  amended  cross 
bill  In  the  cause  and  to  take  proof  of  its  al- 
legations, dismissed  her  original  cross  bill, 
and  removed  the  case  from  the  docket,  and 
to  this  extent  It  will  be  reversed  and  annul- 
led, but  In  all  other  reqitecta  i^rmed;  and 
the  cause  la  remanded,  to  be  furth»  proceed- 
ed In  according  to  the  views  expressed  in 
this  opinion. 


NEWBERRY  et  a!,  v.  PRET^CH. 
(Supreme  Court  of  Appeals  of  Tirginla.  July 
5,  1900.) 

LANDS  —  CONTRACT   TO   CONTHT  —  BPECIFIC 
PBRFORMANCB— DBFBCTIVB  TITLB-LACHE8 

—DEPRECIATION  IN  VALUE. 

1.  Where  complainant  contracted  to  convey  to 
defendant  certain  land  by  "good  and  auflicient 
deed,"  and  it  appears  that  be  had  no  title  to 
the  property,  but  only  an  equitable  right, 
againat  which  there  were  a  large  number  of 
judgment  liens,  specific  performance  of  tiie  con- 
tract will  not  be  granted,  since  defendant  can- 
not be  compelled  to  accept  sncfa  a  title. 

2.  Where  complainant  contracted  to  convey 
land  to  defendant,  and  delayed  performance  for 
30  months,  during  which  time  the  value  of  the 
property  depreciated  about  one-half,  he  cannot 
have  specific  performance  of  the  contract,  since 
defendant  will  not  be  compelled  to  teke  the 
land  in  its  depreciated  condition. 

Appeal  from  hustings  court  of  Badford. 
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Bill  by  WUll&m  A.  French  against  one 
Newberry  and  otbers  for  specific  perform' 
unce  of  a  contract  to  purchase  real  estate, 
and  for  a  decree  for  the  balance  of  the  pmv 
chase  price  due  under  the  contract.  From 
a  decree  for  complainant,  defendant!  ap- 
peaL  Rerersed. 

J.  H.  Fulton  and  Chapman  ft  Gillespie,  for 
appellants.  S.  W.  Williams  and  May  &  May, 
for  appellee. 

HABBISOX,  J.  This  suit  was  Instituted 
in  March,  1893.  on  the  part  of  the  complain- 
ant, suing  for  the  benefit  of  his  assignees, 
asking  for  the  specific  performance  of  so 
much  of  a  certain  contract  in  writing  for  the 
sale  of  land  as  he  was  Interested  in,  and  to 
hare  a  decree  against  the  appellants  for  the 
balan'be  of  purchase  money  due  under  said 
contract 

The  contract  sought  to  be  enforced  was 
made  August  27,  1890,  and  Involved  the  sale 
of  two  adjoining  tracts  of  wild  unimproved 
mountabi  land,  one  containing  4,048^  acres, 
and  the  other  817%  acres.  The  purchase 
price  of  the  smaller  tract,  which  Is  here  In- 
T<dTed,  was  $7,710.28.  one-fonrth  to  be  paid 
in  cash  upon  the  delivny  of  a  good  and  snf- 
ficlent  deed,  and  the  balance  In  three  equal 
paymienta,  at  12,  24,  and  36  montlis,  with  In- 
terest from  date  at  6  per  cent,  tiie  vendor's 
lien  being  retained  to  secure  the  d^erred 
paymmts.  The  larger  traet  mentioned  In  the 
contract  Is  not  InTolved  In  this  controversy, 
and  need  not.  be  again  referred  to. 

The  purchasers,  who  are  the  api>dlantB 
here,  filed  an  answer  and  cross  bill,  demur- 
ring to  compl^nanf  B  bill,  resisting  the  en- 
forcement of  the  contract  and  asking  for  Its 
reaciaalon.  and  a  decree  over  for  the  cash  pay- 
ment which  they  had  paid,  and  that  such  de- 
cree be  made  a  charge  upon  the  land  In  qnea- 
tlon.  vpon  the  grounds  CI)  that  no  such  deed 
as  the  contract  required  had  ever  been  eze> 
cuted  or  tendered  by  the  vendor;  <2)  that  the 
laches  of  the  vendor  In  tendering  a  good  and 
sufflci«it  deed  had  been  attended  by  such  a 
diange  of  drcumatences.  and  depreciation  In 
the  value  of  the  pnqierly.  as  to  render  the 
aiforcement  of  the  contract  inequitable  and 
a  great  hardship;  ^  that  the  title  of  the 
*  vendor  was  so  defective,  doubtful,  and  un- 
certain that  the  purchasers  ought  not  to  be 
required  to  accept  It;  (4)  that  ttie  Incum- 
brances upon  the  land  are  far  In  excess  of 
the  price  agreed  to  be  paid  therefor,  and  the 
vendor  has  since  the  sale  become  Insolvent, 
BO  that  his  warranty  would  afford  no  protec* 
tton. 

It  appears  that,  within  a  day  or  two  after 
the  contract  In  question  was  made,  the  voi- 
dor,  D.  A.  French,  and  his  wlfe^  executed 
a  deed,  purporting  to  convey  this  land  to  the 
purchasers,  and  ploced  the  same  in  the  handa 
of  his  agent,  William  A.  French.  The  appel- 
lants deposited  the  cash  payment  to  the  cred>- 
It  of  the  vendor  in  the  Bank  of  Tasewell, 
and  at  their  request  William  A.  French  de- 
posited the  deed  there  also.   It  further  ap- 


pears that,  fbr  the  convenience  of  the  pur- 
chasers, who  were  widely  separated,  some  of 
them  living  in  distant  parts  of  the  state,  tbe 
deferred  purchase-money  bonds  were  execut- 
ed and  left  with  the  Bank  of  Tazewell,  witb 
the  understanding  that  they  were  not  to  be 
delivered  to  the  vendor  until  the  attorneys 
had  passed  upon  the  sufficiency  of  the  title 
and  the  deed.  It  further  appears  that  tlie 
land  sold  was  unimproved  wild  mountalD 
land,  valuable  chiefly  for  its  timber  and  min- 
eral deposits,  and  that  no  actual  possession 
thereof  was  taken  by  the  purchasers,  though 
they  did  do  some  prospecting  upon  It  for  Ixon 
ore.  both  before  and  after  the  purchase. 

It  also  satisfactorily  appears  that  the  deed 
left  with  the  bank  was  not  accepted,  at  any 
time,  as  a  compliance  with  the  contract,  but 
was  deposited  with  the  bank  aubjeet  to  In- 
spection by  tbe  attorneys,  and  an  investiga- 
tion by  them  of  the  title.  It  further  appears 
that  the  original  contract  was  retained  by 
W.  A.  French,  and  never  recorded;  that  after 
considerable  delay  In  getting  tbe  contract, 
which  was  neceasary  before  tbe  deed  could 
be  examined,  the  attorneys  examined  the 
deed,  and  at  once  informed  their  clients  that 
it  was  not  drawn  in  accordance  with  tbe 
contract;  that  it  conveyed  tbe  land  in  gross, 
whereas  the  contract  called  for  the  convey- 
ance of  a  specific  number  of  acres,  Qie  aera- 
te controlling  the  prlc&  W.  A.  French  was 
Informed  that  the  deed  would  not  be  accept- 
ed in  that  form,  and  tbe  cflBhier  of  flie  bank 
was  told  that  tbe  deed  was  not  satisfaetocy, 
and  that  he  must  not  ddlver  the  bonds. 

Nothing  further  appears  to  have  beoi  done 
In  the  premises  until  February,  1893,  nearly 
80  months  after  the  date  of  the  contract, 
when  D.  A.  French  and  wife  executed  and 
tendered  another  deed  to  the  attorneys  of  ap- 
pellants, which  they  declined  to  accept,  be- 
cause it  did  not  conform  to  the  contract,  and 
for  the  further  reason  that  no  abstract  was 
furnished  with  the  deed  showing  a  good  title 
to  the  land  conveyed.  lAereupon  this  suit 
was  Instltoted,  complalnanta  filing  with  their 
bill  an  abstract  at  title. 

There  w«e  a  numb«  of  proceedings  not 
necessary  to  be  bere  redted,  ontil  January. 
1885,  When  an  order  waa  entered  In  the  cause 
referring  the  same  to  a  commissioner  for  a  re- 
port qpon  the  character  and  condition  of  the 
title  to  the  land  in  question.  After  due  no- 
tice to  the  parties,  the  commissioner  filed  his 
reptfft,  covering  about  48  pages  of  Uie  printed 
record,  retuinlug  therewith  a  great  nuas  of 
d^sltlons  and  docnmentaxy  evidence,  whlcb 
bad  been  produced  upon  the  hearing  before 
him.  After  pohiting  out  a  number  of  defiecta 
In  the  title,  well  calcidated  to  cause  a  pnr- 
<d)aBs  doubt  and  uncertainty*  tiie  commis- 
sioner ccmeludes  his  elaborate  r^ort  by  find- 
ing that  on  the  28tfa  of  August  1880,  D.  A. 
French  had  only  an  equitable  title  to  tfe  land 
in  question,  with  Judgments  amounting  to 
f4,7(HI.54  resting  thoeon.  and  that,  thertfore. 
tbe  purchasers  diould  not  be  required  to  ac- 
cept the  deed  tendered  August  28»  ISOOi, 
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He  farther  finds  that  at  the  date  of  hli  re- 
port the  title  to  the  land  was  In  a  worse  con- 
ditlon  than  In  IHM),  saying:  "There  are  now 
over  $50,U0U  existing  Uens  upon  this  land, 
and  It  Is  In  evidence  that  D.  A.  French  Is  In- 
BolTent."  The  commissioner  then  arrives  at 
the  following  conclusion:  "The  links  that 
your  commissioner  has  failed  to  find  of  rec- 
ord In  the  chain  of  title,  together  with  the 
unsatisfactory  donhtfnl  evidence  of  posses- 
sion, hut  especially  In  view  of  the  enormous 
amount  of  Judgment  liens,  leaves  no  doubt  In 
yoar  commissioner's  mind  but  that  the  title 
Is  such  that  the  defendants  staovld  not  be  re> 
quired  to  accept  It." 

It  Is  weU  settled  that  a  purchaser  of  land, 
at  a  private  sale,  will  not  be  required  to  pay 
tals  purchase  money,  and  take  In  exchange 
therefor  a  defective,  or  even  donbtfol,  title; 
and  especially  Is  this  true  where,  as  in  the 
case  at  bar,  he  has  contracted  for  a  good  and 
sutHclent  deed,  which  undertaking  Is  not  con- 
fined to  the  form  of  the  deed,  but  Includes  a 
good  title.  Gamett  v.  Macon,  6  Coll.  S09, 
367,  Fed.  Gas.  No.  5,245;  Jackson  v.  Llgon,  8 
Leigh,  174;  Christian  v.  OabeU.  22  Orat  82; 
Hendricks  v.  Gillespie,  25  Orat.  181;  Olark 
V.  Hutzler,  96  Va.  73,  80  8.  B.  469;  Matney 
T.  BaUltr.  96  Va.  231,  31  8.  S.  512. 

In  Gamett  v.  Macon,  supra.  Chief  Justice 
Marshall  says:  "Both  on  principle  and  au- 
thority, I  think  It  Is  very  clear  that  a  specific 
performance  will  not  be  decreed  on  the  ap- 
plication of  the  vendor,  unless  his  ability  to 
make  such  a  title  as  he  agreed  to  make  be 
unquestionable." 

In  Jackson  v.  Llgon,  supra.  Judge  Oarr  says: 
"It  Is  a  principle  laid  down  In  many  cases  In 
equity  that  an  unwilling  purchase  shall  not 
be  compelled  to  take  a  title  with  a  cloud  upon 
it.  and  that  principle  Is  assuredly  strengthen- 
ed here,  where  the  party  has  oontncled  tat  a 
good  and  lawful  right." 

In  Hendricks  v.  Gillespie,  supra.  Judge  An- 
derson says:  "A  court  of  equity  Is  anxious 
to  protect  a  purchaser,  and  give  to  him  rea- 
sonable security  for  his  title,  not  compelling 
blm  to  take  a  title  not  knowing  whether  It 
was  good  or  bad;  •  •  •  for  it  would  be 
an  extraordinary  proceeding  for  a  court  of 
t;qulty  to  compel  a  purchaser  to  take  an  es- 
tate which  It  cannot  warrant  to  him.  It  has 
therefore  become  a  settled  and  invariable  rule 
that  a  purchaser  shall  not  be  compelled  to 
acc^t  a  doubtful  title.  Nor  will  he  be  forced 
to  take  an  equitable  title." 

We  need  not  quote  further  from  the  numet- 
oua  authorities  announcing  and  maintaining 
this  doctrine.  It  Is  too  well  settled  and  im- 
derstood  to  call  for  more  than  a  brltf  state- 
ment of  the  proposition. 

After  a  careful  consideration  of  the  evi- 
dence underlying  the  commlsaloner'B  report, 
no  donbt  remains  of  the  correctness  of  bis  con- 
clusions. It  Is  shown  by  tiie  record  that  at 
the  time  of  the  sale  the  vendor  did  not  have 
the  legal  tlUe  to  the  land  In  question,  and 
that  a  large  number  ot  unsatiaBed  Judgments 
were  then  docketed  against  him.  It  further 


appears  tiiat  notwithstanding  the  deed  ten- 
dered In  August  1890,  was  for  good  reasons 
rejected,  and  notwithstanding  the  first  and 
second  purchase-money  bonds  had  In  the  mean- 
time become  due  and  payable,  the  vendor 
made  no  effort  to  furnish  the  purchasers  with 
a  good  and  sufficient  deed,  and  made  no  de- 
mand for  the  purchase  money  due.  until 
March,  1603.  when  this  suit  was  brought,  In 
which  they  file  for  the  first  time  an  abstract 
which  shows  on  Its  face  that  the  vendor  could 
not  then  make  a  good  and  sufficient  deed. 
It  further  appears  that  at  the  time  of  this 
suit  there  were.  In  addition  to  other  serious 
doubts  as  to  the  title,  more  than  $50,000  of 
liens  outstanding  against  the  vendor,  and  he 
Insolvent;  the  liens  amounting  to  more  than 
six  times  the  entire  purchase  money  agreed 
to  be  paid.  It  Is  clear  that  no  purchaser  could 
be  required  to  take  such  a  title  as  the  vendor 
was  able  to  make  when  this  suit  was  brought. 

After  the  commissioner's  report  was  filed, 
the  appellees,  with  a  view  to  perfecting  the 
title,  filed  an  amended  bill,  making,  as  de- 
fendants thereto,  a  great  number  of  new  par- 
ties, both  known  and  unknown.  In  this  new 
suit  various  proceedings  were  had.  The  pro- 
priety of  such  proceedings  In  a  suit  for  specific 
performance  may  well  be  doubted,  but  we  are 
not  called  upon  to  express  any  opinion  upon 
that  question,  or  to  determine  whether  or  not 
the  title  was  thereby  perfected;  for  It  Is  an 
established  fact  In  the  case  that  at  the  time 
the  suit  was  brought  the  land  In  question  had 
depredated  In  value  50  per  cent. 

The'  rule  may  be  laid  down  as  general,  ap- 
plying to  either  the  vendor  or  vendee,  that 
where  there  has  been  a  change  of  circum- 
stances or  relations,  which  renders  the  exe- 
cution of  the  contract  a  hardship  to  the  de- 
fendant and  this  change  grows  out  of.  or 
is  accompanied  by,  an  unexcused  delay  on 
the  part  of  the  plaintiff,  the  change  and  de- 
lay together  will  constitute  a  sufficient 
ground  for  denying  a  specific  performance, 
when  sought  by  one  thus  In  default  Dar- 
ling V.  Oumiulng's  Bx'r,  92  Va.  621,  23  S.  B. 
880;  Gamett  v.  Macon,  supra;  Ohristian  v. 
Cabell,  supra;  Hendricks  v.  Gillespie,  supra. 

In  Gamett  v.  Macon,  Chief  Justice  Mar- 
shall aays:  "As,  before  such  decree  was  at- 
^talnable,  the  value  of  the  article  has  greatly 
'changed,  that  drcumstance  creates  a  strong 
objection  to  specific  performance;"  and.  ad- 
verting to  the  change  of  circumstances  In 
that  case,  the  leamed  Jurist  says:  "The 
same  property  which,  if  sold  In  time,  would 
probably  have  enabled  him  to  pay  for  Man- 
taplke,  would  not  on  any  reasonable  es- 
timate, now  enable  him  to  do  so." 

In  Christian  v.  Cabell,  Judge  Staples  says 
that  It  ta  the  result  of  all  the  cases  "that 
any  loss  ocenrring  to  the  property,  before 
the  vendor  was  in  a  condition  to  convey  a 
dear,  nnlncnmbered  title,  must  ftill  on  him, 
and  not  on  the  purchaser." 

In  Hendricks  v.  Gillespie,  Judge  Ander- 
son says:  "But  If  the  vendor  has  been  lonff 
In  default,  and  In  the  meantime  a  tibange 
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of  clrcumstanceB  bas  taken  place,  unfaTor- 
able  to  the  party  reBistlng  the  demand,  a 
court  of  equity  will  not  compel  specific  per- 
formance;" and,  In  speaking  of  the  change 
of  circumstances  In  that  caee.  Bays:  "That 
there  has  been  a  general  decline  In  the  value 
of  lands  la  a  fact  of  puUlc  notoriety." 

In  the  case  at  bar  It  Is  established  by  the 
«Tld»ice  that  there  had  been,  at  the  time 
snlt  was  brought,  a  great  decline  in  the 
Tslne  of  the  class  of  property  here  InTolved, 
and  that  the  particular  land  In  question,  as 
already  stated,  was  not  worth  more  tiian 
50  cents  on  the  dollar  of  the  price  appellees 
bad  agreed  to  pay.  Under  sncb  drcnmstan- 
cea,  a  court  of  equity  conid  not  decree  spe- 
«lflc  performance,  and  therefore  the  proceed- 
ings on  the  amended  bill,  even  If  Etermlssi- 
ble,  were  without  avail. 

It  Is  further  contended  by  appellees  that, 
after  the  contract  of  sale  was  completed, 
W.  A.  French  was  no  longer  the  agent  of 
his  brother,  the  vendw,  and  that  it  was 
thereafter  the  duty  of  appellants  to  notify 
the  vendor  In  person  of  their  objections  to 
the  title.  It  being  insisted  that  he  was  not 
Informed  of  such  objections.  The  contract 
shows  on  Its  face  that  WlUIam  A.  French 
was  the  agent  of  the  voodor.  It  is  further 
ahown  that  the  Tendor  delivered  his  deed  of 
August,  1880.  to  William  A.  French;  that 
the  vendor  never  at  any  time  appeared  or 
had  any  connection  with  the  transaction  in 
person;  and  that  W.  A.  French  was  treated 
and  regarded  by  all  concerned  as  his  agent 
But  can  the  vendor  be  heard  to  deny  k'nowl- 
edge  of  the  condition  of  hts  own  title,  and 
to  complain  of  appellants  for  not  Informing 
him  of  their  objections  thereto?  He  knew 
that  he  had  made  a  contract  in  which  he 
had  agreed  to  deliver  his  vendees  a  good  and 
sufficient  deed  before  anything  was  paid 
by  them.  He  is  chargeable  with  knowl- 
•edge  that  the  deed  tendered  by  lilm  in  Au- 
gust ISOO,  was  not  in  accordance  with  the 
contract,  and  that  he  did  not  furnish  an 
abstract  of  tlUe.  He  is  chargeable  with 
knowledge  of  the  fact  that  he  had  no  legal 
title  to  the  land  until  about  the  time  this 
«nit  was  brought  nearly  30  months  after 
he  had  made  the  sale.  He  Is  chargeable 
with  knowledge  of  the  fact  that  the  land 
was  bound  by  numerous  Judgment  liens 
against  himseK.  and  that  be  was  Insolvent 
All  these  things  were  quite  sufficient  to 
suggest  the  importance,  If  he  expected  to 
«arry  out  his  part  of  the  contract  of  get- 
ting his  Utie  in  such  condition  as  to  be  free 
from  reasonable  objection. 

For  these  reasons,  we  are  of  opinion  that 
the  appellees  are  not  entitled  to  a  specific 
performance  of  the  contract  In  their  bill 
mentioned,  and  that  the  decree  appealed 
from  Is  erroneous.  And  we  are  further  of 
opinion  that  tbe  appellants  are  entitied  to 
have  the  said  contract  rescinded,  and  to 
hare  a  decree  against  the  appellee  D.  A. 
French  for  the  amount  paid  by  them  In 
•cash  under  said  contract;  but  Inasmuch  ae 


said  contract  was  never  recorded,  and  U«u 
luive  since  been  acquired,  said  decree  wiU 
not  be  made  a  charge  upon  the  land  in  ques- 
tion. 

The  decree,  therefore,  will  be  revfflsed, 
and  such  decree  will  be  entered  here  as  the 
lower  court  should  have  made,  carrying  out 
the  views  herein  expressed. 

The  decree  Is  as  follows: 

Tbe  court  Is  of  opinion,  tm  reasons  stated 
in  writing  and  filed  with  the  record,  that 
the  appellees  ere  not  entitied  to  a  specifle 
performance  of  the  contract  in  their  btU 
mentioned,  and  that  the  decree  appealed 
from,  dated  September  11,  1889,  is  erro- 
neous. 

The  court  is  further  of  oiilnion  that  the 
appellants  are  entitled  to  have  the  said  con- 
tract rescinded,  and  to  have  a  decree  against 
the  apprise  D.  A.  French  for  91,827.57.  the 
amount  of  the  cash  payment  made  by  them 
under  said  contract  to  D.  A.  French,  with 
interest  thereon  from  October  10,  1890,  the 
date  of  its  payment 

It  is  therefore  ordered  and  decreed  that 
said  decree  be  reversed  and  annulled,  and 
that  appellees  do  pay  to  the  appellants 
their  costs  by  them  expended  about  the 
prosecution  of  their  appeal  aforesaid  here. 
And  this  court  proceeding  to  render  such 
decree  as  should  have  been  rendered  by  the 
hustings  court  of  the  city  of  Radford,  doth 
order  and  decree  that  the  contract  in  the 
bill  and  proceedings  mentioned,  dated  Au- 
gust 27,  1800,  be,  and  the  same  Is  hereby, 
rescinded;  and  It  Is  further  ordered  and  de- 
creed that  the  appellee  D.  A.  French  do  pay 
to  the  appellants  Herman  Newberry,  J.  G. 
Watts,  Henry  Bowen.  Joseph  3.  Gillespie, 
and  A.  P.  Gillespie  $1,027.57,  with  Interest 
thereon  from  October  10,  1860,  and  that  thf 
appellees  do  pay  to  the  appellants  their 
costs  by  them  about  their  defense  of  this 
suit  In  said  hustings  court  expended;  and, 
nothing  further  appearing  to  be  done  In 
this  cause,  It  Is  ordered  that  the  same  be 
stricken  from  the  docket 

All  which  is  ordered  to  be  certified  to  the 
hustings  court  for  the  city  of  Radford. 


SlflTH'S  BX*R  V.  POWBLIa 
(Supreme  Court  of  Appeals  of  Virglida.  July 

B,  1900.) 

ESTOPPEL  -  NOTES  —  ACCEPTANCE  —  APPEAL. 
—ASSIGNMENT  OP  ERROR— MOTION  IN  TRIAL 
COURT— NBCBS8ITT—SUBSBQUKNT  DBCRBB— 
APPBAL-BRRORS  IN  ORIOINAIi  DBCRBB. 

1.  Plaintiff  obtained  a  decree  against  several 
defendants,  and  a  note  was  tendered  to  his  at- 
torney in  satisfaction  of  It  which  be  received 
on  the  representation  of  defendants  that  plain- 
tiff bad  agi*eed  to  its  acceptance,  but  plaintiff 
had  never  made  such  agreement,  and  repudi- 
ated the  act  of  the  attorney  as  soon  as  it  came 
to  his  knowledge,  and  before  the  time  to  appeal 
had  expired.  Held,  that  plaintiff  was  not  es- 
topped from  enforcing  paymnit  of  the  decree 
on  the  ground  that  defendants,  by  the  ntVor^ 
ney's  acceptance*  were  prevented  from  taking 
an  appeal. 
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2.  Under  Code,  S  8451,  providing  that  b  judg- 
ment by  default  may  be  vacated  by  the  trial  coart 
•on  motion:  and  section  3452,  declaring  that  no 
appeal  shaii  be  allowed  by  the  appellate  court  or 
judge  for  any  matter  for  which  the  judgment 
may  be  reversed  on  motion  in  the  trial  court,— 
where  defondants,  who  were  held  as  joint  obli- 
gors  in  a  decree  taken  by  default,  made  no  mo- 
tion in  the  trial  court  to  vacate  it,  error  in  hold- 
ins  them  80  liable  'will  not  be  coiuidered  on  ap- 
peal. 

3.  Where,  several  years  after  a  decree  in  fav- 
or of  plaintiff,  the  respective  attorneys  consent- 
«cl  to  the  appointment  of  a  commission  by  the 
trial  court  to  determine  whether  a  note  given 
in  satisfaction  of  such  decree  had  been  accept- 
ed or  not,  and  an  appeal  was  taken  from  a  de- 
cree that  it  had  been  accepted,  errors  in  the 
rendition  of  the  original  decree  will  not  be  con- 
sidered on  such  appeal. 

Appeal  from  huatlngB  court  of  Roanoke. 
Action  b;  Smith's  executor  against  L.  L. 
Powell,  trustee.  From  a  decree  in  faror  of 
'  defendant,  plaintiff  appeals.  Reversed. 

Scott  &  Staples,  for  appellant  Thomas  W. 
Miller,  for  appellee. 

KEITH.  P.  Smith's  executor  filed  his  bill 
In  the  hustings  court  of  the  city  of  Roanoke 
lu  June,  1880,  stating  that  one  Ifldmund  Dld- 
ler,  the  owner  of  three  lots  of  land  in  said 
city,  had  entered  Into  an  agreement  to  sell 
the  same  to  L.  L.  Powell,  trustee  for  a  num- 
ber of  beneficiaries,  who  were  named,  who 
-were  to  take  unequal  interests  In  the  said 
lot.  ranging  from  %  to  "/so  of  the  whole,  as 
shown  by  the  deed  from  Dldler.  The  pur- 
chase price  was  |6,000,  of  which  sum  $2,833.- 
33  was  paid*  In  cash,  and  for  $2,566.66  Pow- 
ell, trustee,  executed  his  two  negotiable 
notes,  each  for  the  sum  of  $1,283.33,  payable 
at  one  and  two  years  from  date,  and  as  to 
the  residue  be  assumed  two  other  negotiable 
notes  drawn  by  Didler,  payable  to  the  order 
of  Webb  and  others.  A  vendor's  lien  was  re- 
served to  secure  tbe  two  notes  of  $1,283.33, 
and  before  the  maturity  thereof  the  first  of 
these  notes  to  fall  due  was,  for  value  receiv- 
ed, transferred  to  the  plalntlfT's  intestate. 
This  note  not  having  been  paid  at  maturity. 
Smith's  executor  filed  his  bill  praying  that 
the  lots  upon  which  It  constituted  a  Hen 
might  be  sold  for  Its  satisfaction,  and  that. 
If  tbe  fund  thus  produced  proved  Insufficient 
to  pay  otr  the  said  note  in  full,  tbe  beneficia- 
ries In  the  deed  from  Didler  who  are  named 
parties  defendant  in  the  bill  may  be  required 
to  make  good  any  deficiency.  Powell,  trus- 
tee, and  all  those  Interested  in  tbe  trust, 
were  made  parties  defendant,  and  as  to  all 
of  them  the  bill  was  taken  for  confessed. 
In  January,  1802,  this  cause  was  referred  to 
a  commiMtoner  to  report  an  account  of  tbe 
liens  upon  the  property.  The  commissioner 
r^korted.  and,  there  b^ng  no  exception  filed, 
lita  report  was  confirmed,  and  a  decree  at 
sale  was  entered.  A  sale  was  made  and  con- 
firmed, which  proved  inadequate  to  satisfy 
the  Hens,  and  the  court  thereupon  disposed 
of  the  purchase  money  to  satisfy  charges  su- 
perior to  the  Ilea  of  Smith's  executor,  and 
applied  the  residue  to  his  debt,  which  left 


due  to  him  as  of  the  1st  of  April,  1893,  the 
sum  of  $807.23,  and  to  Edmund  Didler  the 
sum  of  $1,833.33,  with  interest  from  June  24, 
1890,  until  paid,  and  for  these  sums  a  decree 
was  entered  against  the  defendants  Jointly. 
This  decree  disposed  of  tbe  -whole  subject 
It  sold  the  land;  It  distributed  tbe  proceeds; 
It  ascertained  the  balance  due;  It  gave  a  de- 
cree ag^nst  those  who  were.  In  the  opinion 
of  the  court  liable  for  the  sums  ascertained 
to  be  due. 

The  only  controversy  in  the  suit  thus  far 
had  been  as  to  the  measure  of  liability  upon 
the  defendants,  their  contention  being  that  a 
personal  decree  should  have  gone  against 
them  only  for  their  ratable  proportion  of  the 
sum  to  be  raised,  to  be  ascertained  by  refer- 
ence to  their  Interests  under  tbe  deed  to 
them  from  Didier. 

Upon  the  part  of  the  plaintiff.  It  was  claim- 
ed that  they  were  jointly  and  severally  lia- 
ble for  tbe  whole  amount,  and  this  view  was 
sustained  by  the  court  There  was  some  talk 
about  an  appeal  from  tbis  decree,  and  there- 
upon Didler,  who  was  anxious  to  get  the 
money  coming  to  him,  undertotA  to  bring 
about  a  settlement,  as  a  result  of  which  a 
Mr.  Preston,  who  had  purchased  some  of  the 
Interests  in  the  suit,  approached  Mr.  Scott, 
who  was  counsel  of  record  for  Smith's  exec- 
utor, and  told  him  that  he  would  pay  upon 
the  decree  In  the  case  to  Smith's  executor 
$608.15.  This  proposition  was  communicat- 
ed by  Mr.  Scott  to  Didler  in  a  note  of  April 
24.  1893,  the  day  upon  which  the  decree  un- 
der consideration  was  entered.  On  the  fol- 
lowing day,  April  25,  1883,  Didler  and  Pres- 
ton went  to  Scott  with  a  note  drawn  by 
Preston,  payable  to  Booth's  executor  at  the 
First  National  Bank  of  Roanoke,  for  $608. 
This  note  was  indorsed  by  M.  T.  O.  Jordan. 
Scott  declined  to  receive  this  note  because, 
as  he  said,  he  had  no  authority  from  Booth 
to  take  anything  in  payment  of  the  Judgment 
but  money,  but  Mr.  Preston  stated  that  he 
bad  seen  Booth,  who  was  willing  to  accept 
the  note  In  question.  Mr.  Scott  replied  that 
'If  this  la  true  I  have  nothing  further  to 
say,"  and  upon  this  express  assurance  that 
Booth  had  agreed  to  take  the  note  In  part 
payment  of  the  decree  the  receipt  was  given 
by  Scott  which  is  filed  In  the  record.  A  very 
short  time  thereafter  It  was  discovered  that 
Mr.  Preston  was  mistaken  In  representing 
Booth  as  willing  to  accept  bis  note  u  a 
payment  upon  the  decree,  and  the  parties  In- 
terested were  notified  of  tbe  fact. 

That  Scotfs  action  In  agreeing  *to  accept 
the  note  was  predicated  upon  the  statement 
that  It  met  with  tbe  approval  of  his  client 
Is  proved  by  himself  and  Didler,  while  Pres- 
ton's account  of  the  interview  Is  fiu:  less 
dear  and  definite.  Be  says  that  he  does 
not  recollect  what  conversatltm  he  had  with 
Mr.  Scott  upon  Hie  subject  In  tbls  condi- 
tion of  the  proof,  we  must  accept  the  posi- 
tive statements  of  Didler  and  Scott  There 
la  no  evidence  whatever  tbat  Booth  knew  of 
the  transaction  on  or  before  the  24th  of 
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AprlL  On  the  contrary,  he  himself  Baja  In 
hiB  deposition  that  he  was  wholly  Ignorant 
of  It  at  the  time,  and  repudiated  It  as  soon 
as  H  came  to  his  knowledge,  and  that  the 
note  was  never  at  any  time  In  his  possession. 

There  la  a  check  in  the  record  drawn  by  L. 
G.  Buekner  to  the  order  of  R.  B.  Scott  for 
fl21.04.  Buekner,  who  was  one  of  the  de- 
fendants against  whom  the  decree  had  gone 
of  which  we  have  spoken,  had  always  ear- 
nestly insisted  that  he  should  only  be  bound 
for  hia  ratable  proportion,  which  be  would 
pay  after  crediting  the  decree  by  the  Pres- 
ton note.  The  Prestrai  note,  however,  was 
not  paid.  On  the  4th  of  June,  1894.  an  or- 
der was  entered  In  the  case  of  Smith's  execu- 
tor against  Powell,  trustee,  directing  a  com- 
missioner to  report  "whether  or  not  the 
amount  remaining  due  to  the  complainants, 
after  applying  the  proceeds  of  sale  of  the 
land  in  the- bill  mentioned,  has  been  paid  to 
the  complainants  or  to  the  parties  named  In 
the  decree,  or  what  parties  have  been  i«ld, 
and  by  whom,  and  npon  what  agreement,  if 
any,  the  sum  was  so  paid." 

The  decree  of  April.  188S,  having  been  a 
final  decree,  no  other  decree  could  regularly 
have  been  entered  In  the  cause.  Battalle  v. 
Hospital,  76  Va.  68..  No  such  objection  to  the 
proceeding,  however,  is  made,  because,  as 
was  stated  at  the  bar,  It  was  done  by  agree- 
ment among  counsel.  In  execution  of  this 
decree,  the  commissioner  took  the  evidence 
from  which  we  have  gathered  the  facts 
hereinbefore  stated,  and  he  reports  that  the 
note  of  $606  was  received  by  Bfr.  Scott  as  a 
payment  "under  a  mistake  and  misappre- 
hension of  the  facts  as  they  existed,  and 
that  therefore,  it  should  not  be  regarded  as 
a  payment  The  commfsslouffl'  Is  furth^ 
of  opinion  that  had  there  been  no  mistake 
or  misapprehension  in  regard  to  the  facts, 
said  attorney  had  no  right  to  receive  any- 
thing other  than  money  In  payment  of  said 
decree,  nnleu  expressly  authorized  so  to  do 
by  the  complainants  In  this  canse,  and  that 
no  such  authority  Is  shown  by  the  evidence 
produced  before  him.  The  commissioner  is 
further  of  the  opinion  that  no  act  or  words 
of  said  complainants  after  the  execution  of 
the  said  note  amount  to  a  ratification  of  the 
act  of  the  said  attorney  in  receiving  said 
note."  He  then  credits  the  decree  with  948.- 
17,  which  he  considers  as  having  been  prov- 
ed to  be  a  proper  credit  and  reports  that 
subject  to  this  credit  tiie  amount  of  the  de- 
cree of  April  24,  18^,  was  atUl  due  and  un- 
paid. 

To  this  report  aceptlons  were  filed,  and. 
the  canse  coming  on  to  be  heard  before  the 
hustings  court  a  decree  was  altered,  from 
which  tilts  appeal  fa  takoi.  In  which  It  Is  de- 
clared **tbat  the  note  of  M.  P.  Preston  was 
80  dealt  with  1^  complainants,  after  they  had 
full  knowledge  of  all  tiie  tacts  relatliv  to  Its 
delivery,  aa  to  preclode  them  from  refndng 
to  allow  It  as  a  credit  npon  the  decree  en- 
tered on  the  24th  of  April,  1886,  and  that  de- 
Cmdants  made  payment!  to  complalnana  ap> 


on  the  understanding  that  such  payments  ex- 
onerated them  from  any  further  liability,  and 
that  L.  C.  Buekner  gave  his  check  for  $121.64 
upon  a  like  understanding.  It  la  adjudged, 
ordered,  and  decreed  that  npon  the  payment 
of  the  amount  of  said  check,"  It  should  op- 
erate as  a  full  satisfaction  of  the  formw  de- 
cree. 

That  Scott  had  no  authority  as  attorney  to 
receive  anything  other  than  money  in  satisfac- 
tion of  his  client's  demands  Is  not  controvert- 
ed, and.  that  being  the  case,  we  do  not  per- 
ceive how  Scott's  conduct  assuming  that  the 
evidence  established  all  for  which  defendants 
contend,  could  operate  by  way  of  estoppel  to 
the  prejudice  of  his  client.  It  Is  plain  from  the 
evidence  that  he  gave  Scott  no  previous  au- 
thority to  act  otherwise  than  as  his  attorney 
at  law.  It  Is  equally  plain  from  the  evi- 
dence that  he  never,  by  word  or  deed,  cod- 
sented  to  or  ratified  the  acceptance  of  Pres- 
ton's note  as  a  part  satisfaction  of  the  de- 
cree In  his  favor.  But  there  can  be  no  estop- 
pel here  In  any  view,  or  against  any  one.  It 
is  of  the  essence  of  estoppel  that  the  act  re- 
lied npon  as  such  should  have  been  injurious, 
and  to  the  prejudice  of  him  who  relies  upon 
It  as  estoppel.  The  defendants  have  not  been 
injured  by  anything  said  or  done  by  the 
plalntiflF  or  his  testator.  The  note  which  was 
received  was  not  due  for  a  year,  and  within 
that  period  every  one  Interested  was  Inform- 
ed of  the  truth  of  the  matter;  that  it  had 
been  taken  under  a  misapprehension  of  facte; 
and  that  Booth,  and  Scott  his  attorney,  had 
declared  that  the  Preston  note  w'onid  not  be 
accepted,  while  they  would  begladlf  hewonld 
pay  the  money  which  it  was  Intended  to  rep- 
resent The  Buekner  check  Injured  nobody. 
It  was  not  collected,  and.  If  it  had  been,  it 
represented  only  the  amount  for  which 
Buekner  was  In  any  event  liable. 

But  It  is  said  that  the  defendants  were  pre- 
vented from  taking  an  appeaL  Both,  we  re- 
iterate, did  nothing  fh&t  estops  him.  He  was 
not  In  any  way  responsible  for  the  failure  to 
appeal,  and,  after  appellees  were  informed 
of  his  position,  there  was  yet  ample  time  to 
move  in  the  hustings  court  to  have  the  decree 
corrected,  and,  falling  In  this,  to  apply  to  the 
court  of  appeals  for  such  relief  as  they  might 
have  shown  themselves  entitled  to. 

We  are  of  opinion  that  the  hustings  court 
erred  In  crediting  the  decree  of  April  23, 
18d3,  by  the  amount  of  tbe  Preston  note. 

Appellees  seek,  under  role  9,  to  assign  as 
error  the  ruling  oil  the  court  against  tiiem  in 
that  decree,  by  which  they  were  held  liable 
as  parturaa  or  obligors.  The  decree,  as  we 
have  seen,  was  taken  agidnst  th«n  by  de- 
fault; and,  by  virtue  of  section  8462  of  tin 
Code^  tills  court  had  no  Jurladlctton  to  en- 
twtaln  a  petlldon  for  appeal  mitil  r&let  had 
been  aougtat  under  aectfon  8461,  1^  a  mo- 
tion to  the  court  In  which  the  decree  was  ren- 
dered. That  moHon  was  uerer  made,  ^e 
time  within  which  It  could  be  made  has  ex- 
pired, and  the  decree  baa  Irag  aluce  become 
final  and  IrreverslUft 


Digitized  by 


Google 


Va.) 


BKOWNING'S  £X'B  v.  BBOWNING. 


&25 


It  ii  to  be  obwrred  that  the  proceedlsg  up- 
on which  the  oantroreny  la  now  In  tida 
court  doea  not  hiTolre  any  question  at  tasne 
In  the  Utlgatlfni  which  reaulted  In  the  final 
decree  of  April,  1808.  It  la  wholly  with  re- 
epect  to  what  baa  ocenrred  atnee  the  rendi- 
tion of  that  decree,  so  that  no  relief  could. 
In  any  aspect  of  the  caae.  be  afforded  under 
the  rule  which  appellees  Invoke.  This  con- 
sideration Is  also  a  snfflclent  answer  to  the 
objection  presented  by  counsel  In  fals  oral 
argument  to  the  bill,  which  Is  copied  Into  the 
record.  There  Is  no  dispute  before  us  which 
InTolTes  the  pleadings  In  the  original  case, 
and  whether  the  bill,  as  accepted  by  the 
court  aa  a  copy  of  the  original  bill,  be  a  true 
copy  or  not,  Is  a  matter  of  no  moment. 

Upon  the  whole  case,  we  are  of  opinion 
that  the  decree  complained  of  ahonld  be  re- 
versed. 


BROWNING'S  BX'B  t.  BBOWNING. 

<9ap(eme  Oonrt  of  Appeals  of  ^rghda.  July 

6.  1900.) 

AFPSAXj  and  BRRORr-TINSATISFAGTORT  RBO- 
OBDx-OOHUISSIONBB'B  REPORT— DBORM 
—SUBSTANTIAL  JUSTICB. 

Where  a  record  on  appeal  Is  onsatUfac- 
tory,  and  the  evidence  not  clearly  stated,  a  de- 
cree which  was  based  on  the  report  of  a  com- 
mlssioser  who  had  the  witnesBea  ttefore  him 
and  knew  the  particnlar  items  to  which  their 
evidence  was  directed,  and  which  appears  to  do 
substantial  justice,  will  be  aSlrmed.  though  the 
conclustons  readied  are  not  absolutely  accu- 
rate. 

On  rehearing.  Affirmed. 

For  former  opinion,  see  SB  S.  E.  106. 

HABRISON,  J.  This  case  Is  before  us 
upon  a  petition  to  rehear  a  decree  of  this 
court  rendered  at  a  former  term. 

The  controversy  grows  out  of  a  brief  and 
unhappy  marriage  existing  between '  appel- 
lant's tMtatrlx  and  the  appellee,  which  eud- 
ed  with  this  suit  by  the  wife,  praying  for  a 
divorce  a  mensa  et  thoro,  and  for  protection 
In  the  possession  and  enjoyment  of  her  sep- 
arate estate,  consisting  of  real  and  person- 
al property  owned  by  her  at  the  time  of  her 
marriage.  The  defendant  answered  the  bill, 
and  the  cause  was  referred  to  a  commission- 
er for  a  report  upon  the  matters  of  dispute 
between  the  parties. 

It  seems  that  at  the  time  of  the  marriage 
Mrs.  Browning  was  the  owner  of  valuable 
real  estate,  cboses  in  action,  and  a  small 
amount  of  personal  property.  Her  real  es- 
tate was  all  under  lease,  and  she  owned  no 
live  stock,  except  a  pair  of  carriage  horses, 
a  riding  horse,  and  a  pony;  nor  did  she  own 
any  com,  wheat,  or  hay.  It  further  ap- 
pears that  Immediately  after  the  marriage 
Mrs.  Browning  went  to  the  home  of  her 
husband,  where  she  remained  with  his  fam- 
ily, consisting  of  himself  and  a  number  of 
children,  for  several  months,  when,  as  claim- 
ed by  appellee,  she  Induced  him  to  move 
with  his  family  to  her  home,  upon  the  prom- 


ise that  he  BhouM  have  tiie  use  of  her  lands 
after  the  lease  thereon  had  expired,  and 
that  the  profits  arising  therefrom,  both  aa 
to  crops  and  stock,  should  belong  to  him. 
Appellee  fnrtheir  claims  that,  acting  upon 
this  promise,  he  broke  up  his  own  home  and 
moved  with  his  fiimlly  to  the  home  of  hts 
wife.  It  appears  that  appellee  took  with 
him  to  hla  wlfe'a  home  a  large  amount  of 
live  stock,  to  which  he  subseqnentiy  add- 
ed, by  purchase,  a  still  larger  number.  It 
further  appears  that  appellee  put  out  and 
cultivated  large  crops  upon  his  wife's  lands 
during  the  year,  and  that  he  hauled  more 
than  1,200  bushels  of  com  from  bis  own 
place  to  the  home  of  his  wife  to  feed  to  the 
stock  there,  and  took  a  large  number  of 
cattle  from  his  wife's  land  to  his  own  home, 
and  fed  and  wintered  them  upon  his  own 
grain  and  roughness.  Thla  stock,  the  cost 
of  feeding  the  same,  the  crops,  and  many 
other  Items  not  necessary  to  enumerate,  con- 
stltnte  the  subject  of  the  present  controvert 
By.  By  a  decree  entered  in  July,  1891,  Mrs. 
Browning  was  allowed  to  retain  possession 
of  all  the  disputed  property,  to  save  the  ex- 
pense of  a  receiver,  upon  entering  into  bond, 
with  good  security.  In  the  penalty  of  $20,- 
000,  conditioned  to  pay  her  husband  all  dam- 
ages resulting  from  an  injunction  restrain- 
ing him  from  all  control  over  said  prop- 
erty. Mrs.  Browning  died  pending  the  liti- 
gation, and  the  property  In  question  passed 
into  the  hands  of  her  exacatm,  and  has 
since  been  sold  by  him. 

The  commissioner  to  whom  the  cause  was 
referred  says,  **there  is  a  good  deal  of 
proof  tending  to  show  that  M.  J.  Browning 
had  turned  over  to  her  husband.  A.  P. 
Browning,  her  farms,  to  make  out  of  them 
all  he  could  for  himself  Individually  and  bis 
family,  and  this  Idea  Is  borne  out  In  the 
evidence."  Notwithstanding  this  view  of 
the  evidence,  the  commissioner  declines  to 
allow  appellee  anything  on  account  of  the 
profits  arising  from  bis  wife's  lands,  and 
disallows  many  other  Items,  reducing  ap- 
pellee's claim,  amounting  to  more  than  $4.- 
000,  to  an  Indebtedness  in  his  favor  against 
the  estate  of  Mrs.  Browning  of  fl,7&4.94. 
The  circuit  court  modified  this  report,  and 
entered  a  decree  In  favor  of  appellee  for  fl,- 
861.38. 

The  record  in  this  case*  Is  very  unsatisfac- 
tory, and  In  many  particulars  difficult  to 
comprehend.  The  evidence  of  the  witnesses 
Is  not  clear  or  succinctly  stated.  After,  how- 
ever, giving  the  case  the  best  consideration 
possible,  we  are  unable  to  say  that  any  in- 
justice l)as  been  done  the  appellant  by  the 
decree  appealed  from.  Appellee,  with  quite 
as  much  reason,  apparently,  as  appellant, 
complains  that  he  Is  greatly  damaged  by 
the  action  of  the  circuit  court  The  com- 
missioner had  all  of  the  witnesses  before 
him.  He  knew  at  the  time  they  were  testi- 
fying to  what  particular  Item  of  property 
the  evidence  of  each  was  directed,  and  was 
therefore  In  an  advantageous  ^position  to 
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determine  better  the  Talne  of  the  evidence. 
Under  such  circumstances,  special  weight 
should  be  accorded  the  commissioner's  find- 
ings. 

While  not  satisfied  that  the  conclusions 
reached  are  absolutely  accurate,  we  think 
the  circuit  court  has,  as  nearly  as  the  case 
presented  will  admit,  reached  substantial 
justice  between  the  parties  to  this  contro- 
versy, and  Ita  decree  la  therefore  afiArmed. 


CARPER  T.  MARSHALL. 

(Supreme  Court  of  Appeals  of  Virginia.  JtUy 
fi,  1900.) 

VENDOR  AND  PURCHASER— PURCH ASS  UONBT 
—BOND— COLLATERAL  SECCHITT— 
SET-OFF— EVIDENCE. 

1.  Where  au  agreement  between  a  vendor 
and  purchaser  provided  against  the  assigoment 
of  the  last  purchase-money  note  by  the  vendor 
until  Judgments  against  the  vendor  constituting 
a  lien  on  the  land  were  satisfied,  and  the  de- 
cree  foreclosing  the  vendor's  purchase-money 
lieu,  which  was  largely  io  excess  of  the  judg- 
meat  liens  a^fiinst  the  land,  provided  for  the 
payment  of  such  judgments  after  payment  of 
costs  and  expenses  ot  sale,  defendant  cannot 
complain  of  an  assignment  of  the  note  in  vio- 
lation of  the  contract,  since  he  is  amply  pro- 
tected against  the  judgment  liens. 

2.  Where  plaintiff,  holding  a  bond  of  f2.333.- 
38  for  purchase  money  due  on  land,  snrrender- 
ed  it  to  defendant,  the  maker,  and  received 
from  him  a  purchase-money  bond  for  |2,5O0 
due  from  third  parties,  and  ntalntifF  testified 
positively  that  he  surrendered  the  bond  with 
the  express  understanding  that  the  debt  due 
from  the  maker,  and  the  lien  securing  it,  should 
not  be  extinguished,  but  defendants'  testimony 
thereto  was  of  a  neeative  character,  and  the 
commissioner  found  in  favor  of  plaintiff,  the 
supreme  court  will  not  disturb  the  finding. 

S.  In  an  action  for  the  purchase  price  of  land, 
where  defendant  bad  assigned  to  plaintiff  a 
porch  aae-money  bond  due  from  third  persons, 
to  be  collected  and  the  proceeds  applied  on  de- 
fendant's pui-chase-money  debt  due  plaintiff, 
but  plaintiff  delayed  and  failed  to  collect  the 
bond,  defendant  was  entitled  to  have  damages 
sustained  by  the  delay  set  off  against  his  lia- 
bility for  the  purchase  price. 

Appeal  from  circuit  court,  Craig 'county. 
Bill  by  one  Marshall  against  one  Carper. 

Decree  for  plaintiff,  and  defendant  appeals. 

Iterersed. 

Benjamin  Haden,  for  appellant.  Marshall 
&  Marshall,  Paris  &  Jones,  and  B.  W.  Wil- 
liams, for  appellee., 

KEITH,  P.  The  bUI  In  this  case  waa  filed 
by  Marshall  to  recover  the  balance  of  the 
purchase  money  due  upon  a  tract  of  land 
sold  by  him  to  Carp^  In  1890.  The  pur- 
chase price  was  $7,000,  of  which  sum  Carper 
pah3  In  cash  $2,333.33  and  executed  his  two 
notes,  payable  ou  the  1st  of  March  and  Sep- 
tember, 1801.  Carper  bad  a  short  time  before 
this  sold  a  tract  of  land  to  J.  H.  Hoge  and  A. 
B.  Humphreys,  receiving  for  it  $3,000  In 
cash,  and  two  notes,  of  $2  500  each.— the  first 
falling  due  on  the  1st  of  March,  1891,  and 
the  other  September  1, 18&1,— with  interest 
from  date.   When  the  bond  for  $2,000  fell 


due.  Carper  placed  It  In  the  hands  of  Mar- 
shall, a  practicing  lawyer,  to  collect,  and  out 
of  the  proceeds  Marshall  was  to  pay  Carper's 
note  to  him  falling  due  on  the  Ist  of  March. 
Before  this  note  became  due,  Humphreys  and 
Hoge  conveyed  the  tract  they  had  purchased 
to  the  West  Salem  Land  Company.  ^lar- 
shall,  as  attorney  for  Carper,  brought  a  chan- 
cery suit  to  March  rules,  1891,  against 
Humphreys  and  Hoge,  to  enforce  the  ven- 
dor's Hen  reserved  by  Carper,  but  did  not 
make  the  West  Salem  Land  Com[>any  a  par- 
ty. The  West  Salem  Land  Company  desired 
to  have  this  suit  dismissed,  and,  with  that 
end  In  view,  through  Its  vice  president  ii 
entered  Into  a  negotiation  with  Carper  and 
Marshall  which  resulted  In  Its  paying  to  Car- 
per a  sum  upon  the  $2,500  bond  which  re- 
duced It  to  $2,333.33;  and  thereupon  Mar- 
shall delivered  Carper's  bond  to  him,  falling 
due  March  1,  1891,— the  first  deferred  pay- 
ment upon  the  land  sold  by  Marshall  to  Car- 
per,—and  Carper  transferred  to  Marshall  the 
amount  remaining  due  on  the  bond  to 
Humphreys  and  Hoge,  falling  due  upon  the 
same  date.  The  suit  brought  to  enforce  this 
bond  was  thereupon  dismissed. 

Marshall,  In  his  bill,  avers  that,  when  he 
delivered  Carper's  bond  to  him,  It  was-  with 
the  express  understanding  that  the  Hen  re- 
served to  secure  the  balance  due  from  Car- 
per, as  well  upon  the  first  as  upon  the  sec- 
ond bond,  was  to  remain  unimpaired  by 
that  transaction.  He  sets  out  In  Cull  all  the 
credits  to  which,  as  he  claims,  Carper  Is  en- 
titled, and  prays  that  the  lien  which  he  re- 
served for  the  land  sold  by  talm  to  Carper 
may  be  enforced  for  Us  benefit,  and  an  ac- 
count be  stated  by  a  commlasloner  to  ascer- 
tain the  balance  due  to  him. 

Carper  answered  this  bill.  His  principal 
contention  is  that  tibe  transactloB  between 
himself  and  Marshall  by  which  he  transfer- 
red to,  Marshall  the  bond  of  Hoge  and 
Humphreys,  amounting  originally  to  $2,500. 
and  Marshall  delivered  to  him  blB  bond  for 
$2,333,  which  he  had  glren  for  the  first  de- 
ferred payment  on  the  land  purchased  by 
Marshall,  was  a  satisfaction  and  extinguish- 
ment of  the  bond,  the  debt  evidenced  by  it. 
and  of  aU  Hens  by  which  It  was  secured.  He 
avers  that  the  indulgence  extended  In  the  col- 
lection of  the  bond  transferred  by  him  to 
Marshall  was  given  by  Marshall,  and  that  it 
would  be  unjust  to  vidt  upon  him  any  loss 
resulting  from  It,  as  It  was  without  Us 
knowledge  at  direction. 

An  order  was  entered  directing  the  com- 
missioner to  state  an  account,  who  returned 
a  report  from  which  it  appears  that  there  Is 
due  from  Carper  to  Marshall,  secured  by  a 
vendor's  lien,  the  sum  of  $2,211.23.  To  this 
report  exceptions  were  filed  by  Carper,  which 
were  overruled,  and  a  decree  entered,  from 
which  this  appeal  is  taken. 

The  first  error  assigned  la  that  by  the 
terms  of  the  contract  of  sale  between  Carper 
and  Marshall  the  last  purchase-money  note 
of  $2,383.33  was  DOt  to  be  assigned  by  Mat^ 
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aball  until  certain  Judgment  lieu  against 
bim  binding  the  first  pnrctaase  t>y  Carper  bad 
been  satlsfled. 

We  think  there  Is  no  merit  In  tbls  uonten- 
tion.  The  decree  complained  of  provides  that 
out  of  the  casta  payment  received  on  the  sale 
of  tbe  land  the  commissioners  shall  first  pay 
and  dlacharge  the  costs  of  suit  and  expenses 
oC  sale;  and,  secondly,  such  Judgment  liens 
against  James  W.  Marshall  as  bound  the 
land  at  the  time  It  was  aliened  by  taim  to 
Carper,  and  which  remained  unpaid  at  the 
day  of  sale.  As  the  sum  ascertained  to  be 
due  from  Carper  to  Marshall  Is  largely  in 
excess  of  the  sum  represrated  by  the  Judg- 
ments against  Marsliall,  Carper  Is  amply 
protected. 

The  second  assignment  of  error  proceeds 
upon  the  idea  that  when  Marshall  surrender 
to  Carper  the  first  bond  for  $2,333.33,  due  upon 
bis  sale  of  land  to  Carper,  and  received  from 
him  the  $2,500  bond  due  by  Humphreys  and 
Hoge,  Carper's  bond  and  the  Hen  securing  it 
were  extinguished.  That  such  is  the  usual 
effect  of  a  transaction  which  results  In  pla- 
cing a  bond  In  the  bands  of  the  obligor  is 
true;  but  Marshall  avers  that  in  this  case 
be  expressly  declined  to  extinguish  the  debt 
from  Carper  to  bim,  or  the  Ueu  by  which 
It  was  secured.  He  sets  up  in  his  bill  a 
somewhat  unusual  transaction,  but,  while 
nuuaual.  It  is  not  on  that  account  less  bind- 
ing, if  established  by  proof.  There  was 
nothing  illegal  or  contrary  to  public  policy  in 
making  a  ba^aln  such  as  he  describes.  The 
rights  of  third  parties  do  not  intervene;  It 
was  a  transaction  wholly  between  Carper 
and  himself;  and.  If  established  by  proof, 
there  Is  no  reason  why  It  should  not  be  en- 
forced. Marshall  was  examined  as  a  wit- 
ness in  his  own  behalf.  He  testified  explicit- 
ly, directly,  and  frankly  in  support  of  the 
statement  which  he  makes  In  his  bill,  while 
the  evidence  of  Carper  upon  the  same  sub- 
ject is  negative  in  Its  character.  The  com- 
missioner to  whom  the  matter  was  referred, 
and  who  beard  the  witnesses,  found  In  favor 
of  the  appellee,— if  not  in  direct  terms,  by 
necessary  implication.  This  finding  was  ap- 
proved by  the  drcnlt  court,  and  we  do  not 
feel  that  the  evidence  warrants  us  in  reach- 
ing a  different  conclusion. 

The  third  assignment  of  error  involves,  a 
consideration  of  Marshall's  duty  with  re- 
spect to  the  twnd  of  Humphreys  and  Hoge 
transferred  to  bim  by  Carper,  as  before  stat- 
ed. That  bond  constituted  a  Ueu  upon  the 
land  sold  by  Carper  to  Hompbreys  and  Hoge. 
It  was  the  first  purchase-money  bond,  and 
Marshall  was  entitled  to  exhaust  all  the  se- 
curity for  Its  payment  as  between  himself 
and  Carper.  In  addition  to  the  lien  securing 
Its  payment,  Marshall  could  look  to  both  of 
tbe  obUg<ns  and  to  Humphreys,  who  signed 
It  as  guarantor.  By  accepting  It  of  Carper, 
he  assumed  control  and  dominion  oVer  It, 
and  It  became  bis  duty  to  exercise  due  dill* 
gence  to  make  It  out  of  those  primarily 
boond  for  ifii  payment. 


A  bond  wUch  Is  traiuferred  as  collateral 
security  Is  put  under  tbe  dominion  of  the 
creditor,  to  make  bis  cl^m  out  of  It  His 
duties  in  respect  to  It  are  active.  He  Is  to 
employ  reasonable  diligence  In  collecting  the 
money  on  the  security  and  applying  It  to  the 
principal  debt  Mulrhead  v.  Klrkpatrlck,  21 
Pa.  St.  237.  He  alone  Is  empowered  to  re- 
ceive the  money  to  be  paid  upon  It,  and  to 
control  it  in  order  to  protect  his  right  under 
tbe  assignment.  Where  the  collateral  is  lost 
by  tbe  Insolvency  of  tbe  debtor  In  the  collat- 
eral Instrument  through  tbe  supine  negli- 
gence of  the  creditor,  he  must  account  for 
tbe  loss  to  hia  own  debtor.  Hanna  v.  Hol- 
ton,  78  Pa.  St.  834. 

Carper  having  parted  with  all  hia  right  of 
control  over  the  bond  which  be  transferred, 
Marshall  was  bound  to  employ  reasonable 
diligence  In  its  collection.  Colebrooke,  Col- 
lat  Sec.  (2d  Ed.)  §  114;  Lead.  Cas.  Eq.  pt  2, 
p.  312;  Williams  v.  Price,  1  Sim.  &  S.  p.  581. 

Tbe  doctrine  Is  fully  stated  In  Wilson's 
Adm'r  V.  Barclay's  Bx'r,  22  Orat,  at  page 
541,  by  Judge  Staples,  aa  follows:  "It  Is 
clear,  as  a  general  rule,  tbe  assignee  must 
sue  tbe  maker  or  obligor  before  he  can  re- 
sort to  tbe  assignor.  This  rule  is  varied 
where  ft  is  perfectly  manifest  a  suit  would 
be  wholly  unavailing.  It  Is  equally  clear 
that  where  tbe  debt  which  baa  been  assign- 
ed Is  secured  by  a  specific  lien,  It  is  the  duty 
of  the  assignee  diligently  to  enforce  such 
lien,  before  he  can  have  any  recourse  against 
the  assignor.  If  he  fails  to  pursue  this 
course,  It  Is  Incumbent  upon  bim  clearly  to 
show  that  the  security  was  worthless,  and 
that  no  loss  or  damage  has  resulted  from  his 
lack  of  diligence." 

It  appears  that  this  bond  was  assigned  by 
Carper  to  Marshall  April,  18©1.  Suit  was  not 
instituted  upon  It  until  tbe  latter  part  of  Oc- 
tober of  that  year,— a  term  of  tbe  circuit 
court  having  Intervened,— and  Judgment  was 
not  obtained  upon  it  until  October,  1893. 
Carper  testified  that  if  suit  had  been  brought 
promptly  on  that  bond,  the  whole  of  It 
would  have  been  made  out  of  the  obligors. 
It  may  be  that  no  loss  was  sustained,  and 
that  no  Injury  was  occasioned  by  this  delay. 
It  may  be  that  tbe  obligors  had  no  other 
property  than  that  which  was  subjected  In 
tbe  proceedings  Instituted  against  them.  But 
these  facts  do  not  appear.ln  this  record,  and 
we  are  of  opinion  that  a  decree  should  not 
go  against  Carper,  the  assignor  or  transfer* 
ror  of  the  bond  to  Marshall,  until  an  Inquiry 
has  been  made  upon  this  subject. 

Upon  tbe  whole  case,  we  are  of  opinion 
that  tbe  assignment  from  Carper  to  Marshall 
was  received  by  the  latter,  not  as  a  payment, 
but  as  a  means  of  payment  and  that  there 
was  no  error  In  the  appropriation  of  pay- 
ments made  by  the  circuit  court  except  In  so 
far  as  It  may  be  affected  by  the  result  of  an 
inquiry  to  ascertain  whether  any  loss  was 
sustained  by  Carper  by  reason  of  Marshairs 
failure  to  use  due  diligence  to  collect  the 
debt  assigned  to  him. 


Digitized  by 


Google 


528 


86  SOUTHEASTERN  REPORTER. 


(Va. 


The  decree  complained  of  most  be  revers- 
ed, and  the  cause  remanded  to  the  clrcolt 
conrt,  with  Instructions  to  direct  the  com- 
missioner to  Inquire  and  report  what  loss,  If 
any,  Carper  sustained  by  reiuon  of  Mar- 
shall's failure  to  proceed  promptly  against 
those  liable  upon  the  bond  assigned  to  htm. 
Any  loss  which  Carper  may  have  sustained 
by  reason  of  Marshall's  dealing  with  this 
collateral  Is  to  be  set  otT  against  the  bond  of 
$2,333.33  due  March  1,  1891;  and,  as  to  any 
balance  due  Marshall,  the  payments  are  to 
be  applied  as  in  the  reports  heretofore  made 
In  this  cause. 


MITCHELL  et  al.  t.  WITT,  Judge. 
(Supreme  Court  <^  Appeals  of  Virginia.  July 

6,  1900.) 

BLBCTIONB— CONTESTEt-COUHON  COUNOIIr- 
JURISDICTION. 

Under  Code,  {  160,  proTiding  that  the  re- 
turns of  election  of  countr,  corporation,  and  dis- 
trict officers  shall  be  Bobject  to  the  inqairr,  de- 
termicatioD,  and  judgment  of  the  court  of  the 
county  or  corporation  wherein  the  election  was 
held  on  complaint  of  an  undue  election  or  false 
return,  the  corporation  court  has  no  jurisdic- 
tion to  try  and  determine  contests  over  the 
election  of  members  of  the  common  council  of 
the  city,  but  only  such  officers  of  the  city  as 
correspond  to  the  officers  of  the  respectiTe  coun- 
ties and  districts  of  the  state. 

Application  by  Thomas  W.  Mitchell  and 
others  for  a  writ  of  mandamus  commanding 
3.  B.  Witt  aa  Judge  oC  the  hustings  conrt  for 
the  city  of  Richmond,  to  set  aside  his  order 
dismissing  petitioner's  complaint,  and  to  hear 
and  determine  an  election  contest  on  Its  mer- 
its. Denied. 

Wmiam  L.  Boyall,  for  petitlonera.  Ia  O. 
Wendenburg,  H.  H.  Smith,  and  Gea  D.  vnao, 
tor  zevpondenL 

CARDWELL,  J.  Thomas  W.  Mitchell  and 
others  filed  their  petition  In  the  hustings 
court  for  the  city  of  Richmond,  alleging  that 
they  were  qualified  voters  of  Jackson  ward. 
In  the  city  of  Richmond;  that  on  the  24th 
day  of  May,  1900,  there  was  an  election  held 
In  the  city  for  general  city  officers,  and  for 
members  of  the  board  of  aldermen  and  com- 
mon council;  that  the  election  for  aldermen 
and  common  council  from  Jackson  ward  was 
an  undue  and  frandnlent  election,  and  re- 
sulted in  cOTtaln  parties  being  certified  as 
elected  to  the  board  of  aldermen  and  com- 
mon council  from  that  ward  who  were  not 
duly  elected.  After  reciting  that  a  large 
number  of  votes  which  had  been  cast  for 
certain  candidates  wore  fraudulently  and 
falsely  counted  for  the  parties  to  whom  the 
certificates  of  election  were  glT«s,  the  pett- 
tloners  prayed  that  the  court  make  Inquiry 
Into  the  matter,  and  award  certificates  to  the 
parties  to  whom  they  rightly  belonged. 

The  candidates  to  whom  the  certificates 
were  awarded  by  the  commissioners  of  elec- 
tion appeared  In  conrt  in  answer  to  the  peti- 
tion, and,  each  for  hlmsdf,  filed  a  plea  to 


the  jurisdiction  of  the  conrt  to  bear  and 
pass  upon  the  complaint  of  the  petitioners, 
and,  the  case  coming  on  to  be  heard  upon 
the  plea,  the  judge  of  the  hustings  conrt  sus- 
tained the  plea,  and  dismissed  the  complaint 

The  case  Is  before  us  upon  the  application 
of  the  said  petitioners  for  a  writ  of  manda- 
mus, directed  to  the  judge  of  the  court  below, 
commanding  him  to  set  aside  his  said  order 
and  judgment  dismissing  petitioners'  com- 
plaint, and  that  he  proceed  to  hear  and  de- 
termine the  contest  on  Its  merits. 

It  Is  contended  for  petitioners  that  they 
have  the  right  under  secdon  160  of  the  Code, 
to  make  their  complaint  to  the  judge  of  the 
court  below,  and  to  have  It  adjudicated  by 
him  upon  Its  merits;  and  their  learned  coun- 
sel ai^es  here  that  If  the  members  of  the 
common  council  of  the  city  of  Richmond  are 
oflQcers,  It  Is  conclusive  that  It  was  the  duty 
of  the  judge  below  to  hear  and  decide  their 
complaint  upon  Its  merits. 

The  Inquiry  does  not  stop  there,  for  it  may 
be  conceded  that  members  of  the  common 
council  are  in  a  certain  sense  officers,  and 
still  the  question  Is,  are  they  such  officers  as 
are  referred  to  and  embraced  within  the  pro- 
visions of  section  160  of  the  Code?  This 
question  Is  to  be  determined  by  a  construc- 
tion of  that  section,  read  In  connection  with, 
and  In  the  light  of,  all  other  statutes  In  force 
which  are  In  pari  materia,  vis.  sections  106 
and  loao  of  the  Code. 

Statutes  which  are  not  Inconsistent  with 
one  another,  and  which  relate  to  the  same 
subject-matter,  are  In  pari  materia,  and 
should  be  construed  together,  and  effect  be 
given  to  them  all,  although  they  contain  no 
reference  to  one  another,  and  were  passed 
at  different  times.  DspecloUy  should  effect 
be  given.  If  possible,  to  statutes  In  pari  ma- 
teria enacted  at  the  same  session  of  the  leg- 
islature. 26  Am.  &  Eng.  Sue.  Law,  311,  and 
the  numerous  authorities  there  cited. 

There  Is  no  exception  to  the  universality 
of  this  rule.   Id.,  note  on  page  818. 

Sections  106,  160,  and  1030  were  adopted 
Into  the  Code  of  1887,  and  are  to  be  con- 
strued by  the  rule  stated. 

Section  100  provides  that  the  returns  of 
election  ofi  county,  corporati<m,  and  district 
officers  shall  be  subject  to  the  inqnlry,  deter- 
mination, and  judgment  of  the  conrt  of  the 
county  or  corporation  wherein  the  tfteetlon 
was  held,  upon  the  complaint  of  16  or  more 
qnallfled  voters  of  such  county,  corporation, 
or  district  of  an  nndoe  electltm  or  false  re- 
turn. It  thm  provides  as  to  how  the  plead- 
ings are  to  be  made  up.  how  proof  may  be 
taken,  how  and  when  the  case  may  be  heard, 
and  that,  in  judging  of  such  election  or  re- 
tnm,  the  conrt  shall  proceed  on  the  merits 
thereof,  and  decide  the  same  according  to  the 
constitution  and  laws.  The  section  then  con- 
dudes  as  foUowB*.  **When  the  contest  is  de- 
cided, a  eortlfieate  of  election  shall  be  grant- 
ed to  the  successful  party,  unless  be  shall 
have  Greedy  received  one.  If,  however,  the 
court  shall  be  <tf  the  i^intoa  tfeikt  tbm  has 
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been  no  valid  election  of  any  person,  the 
procccdingg  sball  be  In  confonnlty  with  sec- 
tUm  one  hundred  and  six." 

Section  106  prorldeB  that,  when  a  vacan- 
cy occurs  in  any  county,  corporation,  or  dis- 
trict office,  the  same  shall  be  filled  by  the 
court  of  the  county  or  corporation  In  which 
it  occurs,  or  the  Judge  thereof  in  vacation; 
when  In  the  office  of  clerk  of  the  circuit 
^ourt,  by  such  circuit  court  or  Judge  there- 
:)f  in  vacation;  when  In  the  office  of  the 
?hancery  court  of  the  city  of  Richmond, 
3y  the  said  court,  etc.;  when  In  the  office 
)t  sheriff  of  said  city,  by  the  circuit  court 
:hereof;  when  In  the  office  of  a  corpora- 
Jon  or  hustings  court  clerk  or  attorney  for 
he  commonwealth,  by  the  conwratlon  or 
uiatfngs  court  of  such  city.  etc.  The  term 
)f  office  of  any  officer  appointed  under  this 
section  Bhall  commence  as  soon  as  he  shall 
limlify,  and  continue  for  the  unexpired  term 
it  such  office;  provided,  further,  when  a  va- 
•ancy  occurs  In  a  corporation  office,  and  the 
■barter  of  such  corporation  prescribes  the 
node  of  filling  such  vacancy,  the  vacancy 
ball  be  filled  In  the  mode  so  prescribed. 

It  Is  needless  to  cite  authority  for  holding 
hat  no  court  can  be  said  to  tiave  Jurisdic- 
ion  to  hear  and  determine  a  matter  In  con- 
roversy  when  the  power  to  execute  Its 
tidgment  Is  wanting. 

Spelling,  In  his  work  on  Extraordinary  Re- 
lef  (volume  2,  S  1377).  says:  "It  is  well  set- 
led,  as  a  fundamental  principle  of  the  law 
f  mandamus,  that  courts  wilt  not  grant 
his  extraordinary  remedy  where  to  do  so 
rould  be  fruitless  and  unavailing.  If  it  ap- 
ear  that  the  writ  would  be  Ineffectual  to 
ccomplish  the  object  In  view,  either  from 
lie  want  of  power  on  the  part  of  the  re- 
pondent  to  perform  the  act  required,  or  on 
be  part  of  the  court  granting  the  writ  to 
omi>el  Its  performance,  the  court  will  re- 
use to  interfere."   High,  Bxtr.  Rem.  |  252. 

From  any  point  of  view  that  may  be  tak- 
Q  of  section  160  of  the  Code,  when  read  In 
Dnnectlon  with  section  100,  the  respondent 
1  this  cause  Is  without  Jurisdiction  to  hear 
Dd  determine  the  matters  complained  of 
y  the  petitioners;  for  to  do  so  would  be 
ruitless  and  unavailing.  It  is  true  that 
action  160  provides  that,  when  the  contest 
I  decided,  a  certificate  of  election  shall  be 
ranted  to  the  successful  party,  etc.;  but, 
-ere  such  certificate  awarded  in  this  case, 

would  be  wholly  ineffectual,  as  the  bold- 
■  of  It,  upon  presenting  It  to  the  board  of 
Idermen  or  common  council  of  the  city,  as 
le  case  might  be,  would  be  met  with  the 
■sponse  that  the  council  was  by  express 
iitborlty,  under  section  1030.  toe  Judge  of 
le  election,  qualification,  and  returns  of  Its 
embers;  ana,  if  the  Judgment  should  be 
■at  there  had  been  no  valid  election  In  Jack- 
in -ward  of  any  person  to  tbe  common  conn- 
1.  it  would  likewise  be  f^iUess  and  im- 
ralling,  as  section  106  of  the  Code  makes 
)  provision  tor  flltlng  the  vacancy. 
It  'Will  not  be  claimed  that  authorltT'  any- 
86aB.-M 


where  exists  for  respondent  to  fill  by  ap* 
polntment  a  vacancy  In  the  common  council 
of  the  city  adjudged  by  blm  to  exist  On 
the  contrary,  the  statute,  as  we  shall  pres- 
ently see,  confers  this  power  expressly  up- 
on the  common  council.  It  is  obvious,  there- 
fore, that  It  was  not  the  I^slative  intent 
to  Include  within  the  provisions  of  section 
160  members  of  the  common  council  of  a 
city,  but  only  such  officers  of  the  city  as 
corresponded  to  the  officers  of  the  respec- 
tive counties  and  districts  of  the  state,  viz. 
sheriff,  treasurer,  clerks,  attorney  for  the 
commonwealth,  etc.  When  the  legislature 
came  to  legislate  generally  upon  the  govern- 
ment of  cities  and  towns,  it  proviued  by  sec- 
tion 1030  that  "the  council  shall  Judge  of 
the  election,  qualification  and  returns  of  Its 
members;  may  fine  them  for  disorderly  be- 
havior, and  with  the  concurrence  of  two- 
thirds  of  its  members,  expel  a  member;  and 
if  any  member  returned  be  disqualified  or 
expelled  a  new  election  to  fill  the  vacancy 
shall  be  held  at  the  same  place,  on  sudi  day 
as  the  council  may  prescribe." 

'xuese  sections  do  not  conflict,  nor  are  they 
inconsistent  with  each  other.  One  (section 
160)  gives  the  court  Jurisdiction,  upon  a 
proper  petition,  of  all  contests  over  corpora- 
tion officers,  and  the  other  (section  1030)  em- 
powers and  authorizes  the  council  Itself  to 
adjudicate  all  questions  as  to  election  of  Its 
members. 

Whether  the  allegation  of  petitioners  that 
the  candidates  for  the  common  council  in 
Jackson  ward,  at  tbe  election  of  May  21th 
last,  cannot  obtain  their  rights  by  a  con- 
test before  the  council  be  true  or  not,  sec- 
tlon  1030  specifically  prescribes  this  as  their  • 
remedy,  and.  If  It.be  ineffectual.  It  Is  not 
the  fault  of  the  statute;  and  this  court  is 
without  authority  to  Issue  Its  writ  of  man- 
damus to  compel  the  honorable  Judge  of 
the  hustings  court,  the  respondent  here,  to 
take  Jurisdiction  and  decide  upon  the  com- 
plaint, as  he  rightly  held  that  be  was  with- 
out power  to  do  so.  King  William  Justices 
V.  Muuday.  2  Leigh,  166;  Page  v.  Ooptott, 
30  Grat  415. 

The  mandamus  prayed  for  most  therefore 
be  denied. 


EUBANK  et  al.  v.  BOUGHTON. 
(Supreme  Court  of  Appeals  of  Virginia.  July 

5,  1900.) 

MANDAMUS— SCHOOL  TRUSTEES  —  DSTERMIN- 
INO  COLOR  OF  SCHOOL  CHILDREN— JUDICIAL 
DISCRETION— DECISION  OF  BOARD— APPEAL 
TO  COUNTY  SUPERINTENDENT. 

1.  Under  Code,  SI  1466.  1402,  providing  that 
white  and  colored  persons  shall  be  taught  in 
separate  schools,  and  making  it  the  duty  of 
school  trustees  to  enforce  the  school  laws  and 
regulatioDB,  it  Is  the  duty  of  tbe  board  to  as- 
sign white  children  to  schools  for  white  chil- 
dren, and,  when  any  question  arises  as  to  the 
color  of  a  particular  applicant  they  are  to  de- 
termine it,  and  courts  will  not  interfere  by 
mandamus  to  control  their  determination. 

2.  Mandamus  will  not  lie  to  compel  a  board 
of  school  trustees  to  recdve  Into  a  sduwl  for 
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white  chUdreo  one  whom  they  have  dedded  U 
a  negro,  within  Code,  I  49.  declaring  ererj 
person  baring  one-fourth  of  negro  blood  to  be 
a  colored  person,  Bince  petitioner  has  a  right 
of  appeal  from  the  dedalon  of  the  board,  un- 
der Oode,  i  1439,  subd.  8»  giving  the  county 
Buperintendent  of  schools  Jurisdiction  to  decide 
finally  all  complaints  concerning  the  acts  of 
any  persons  connected  with  the  school  aystem 
within  his  bonnda. 

Error  to  drcnlt  court,  King  and  Queen 
county. 

Appllcatlon  b7  George  Boughton  for  a 
writ  of  maadamnB  to  compel  Eubank,  La- 
tane,  and  Desbagso,  district  school  trustees, 
to  rec^ve  his  son  into  a  school  set  apart  for 
white  children.  From  an  order  directing  the 
issuance  of  the  writ,  the  trustees  bring  error. 
Reversed. 

Olaggett  B.  Jones,  for  plaintiffs  In  error. 
Isaac  Digga.  for  defendant  in  emr, 

KEITH,  P.  Qeorge  Boughton  filed  hla  pe- 
tition In  the  circuit  court  of  King  and  Queen 
county  praying  for  a  mandamus  upon  Eu- 
bank, I<atane,  and  Deahaao,  district  school 
trustees  for  SterensTllle  district,  la  said 
county,  In  irtilch  be  states  that  be  la  a  voter, 
a  taxpayer,  and  bead  of  a  family,  with  two 
children  between  the  ages  of  5  and  20  years, 
who  reside  with  him  in  the  district  and 
county  aforesaid;  that  be  and  hla.  wife  and 
children  are  white,  and  his  children  are  en- 
titled to  attend  the  public  tree  school  for 
white  children,  but  that  tb^  have  been  re- 
fused admission  by  the  tmstees;  and  he 
therefore  prays  for  a  mandamus  directed  to 
the  trustees  above  named  to  compel  them  to 
^%celTe  bis  son  into  the  school  set  apart  for 
white  children.  The  trustees  answered,  say- 
ing that  In  the  exercise  'of  their  discretion 
th^  bad  refused  to  grant  the  reqneat  of  pe- 
titioner, because  they  were  Informed  and  be- 
lieved that  the  child  of  petitioner  Is  a  negro, 
and  to'permlt  him  to  attend  the  school  for 
white  children  would  not  only  materially  In- 
terfere wltb  its  prosperl^  and  ^clency. 
but.  In  tbelr  judgment,  would  destroy  It 

Upon  the  issue  thus  made  testimony  was 
tak^  and  the  circuit  court  being  of  opinion 
that  It  established  the  fact  that  petitioner's 
son  "has  not  one-fourth  of  nei^  blood  In 
him,"  and  la  therefore  a  white  person,  award- 
ed the  writ  of  mandamna.  Thla  Judgment  Is 
before  us  upon  a  writ  of  error. 

The  writ  of  mandamus  Is  the  appropriate 
moans  of  CMupelllng  the  performance  by  a 
public  officer  of  a  duty  wblcb  Is  either  im- 
posed upon  him  by  some  express  enactment 
or  necessarily  results  from  the  office  which 
he  holds.  It  does  not  lie  in  any  matter  re- 
quiring official  Judgment  or  resting  In  sound 
discretion;  fw  In  such  a  case  the  court  can 
do  no  more  than  compel  the  officer  to  exercise 
his  function  according  to  some  discretion 
when  he  has  refused  or  neglected  to  act  at 
alL  By  It  an  Inferior  court  may  be  directed 
to  bear  a  case,  but  the  decision  to  be  render^ 
ed  cannot  be  affected.  Spell.  Bxtr.  Belief,  If 


1482,  148S;  Thurston  v.  Hudglns,  93  Ta.  784^ 
20  S.  E.  966. 

Section  1492  of  the  Code  provides,  amon^ 
other  things,  "that  white  and  colored  per- 
sons shall  not  be  taught  In  the  same  schools 
but  In  separate  schools  under  the  same  gen- 
eral regulations  aa  to  management  tisefol- 
ness  and  efficiency." 

Section  1466  makes  It  one  of  the  duties  of 
the  boards  of  school  trustees  "to  explain  and 
enforce  the  school  laws  and  regulations." 
When,  therefore,  application  was  made  to 
the  board  to  admit  to  a  white  school  the  son 
of  petitioner,  It  became  at  once  the  duty  of 
the  board  to  ascertain,  before  granting  or 
refusing  the  request  whether  the  chUd  of 
petitioner  was  a  white  person  or  a  negro, — 
that  Is  to  say,  whether  he  bad  more  than 
one-fourth  of  negro  blood;  for  that  la  tbe 
test  established  by  section  49  of  the  Code, 
which  declares  that  "every  paracm  baTlng 
one-fourth  or  more  of  negro  blood  shall  be 
deemed  a  colored  person." 

It  is  the  duty  of  the  board  to  assign  wblte 
children  to  schools  for  white  children,  and  It 
Is  none  the  less  their  duty  to  assign  colored 
children  to  the  schools  for  colored  childrai. 
When  the  question  arises  as  to  the  color  of 
a  particular  applicant  the  board  must  take 
evidence,  and  make  such  disposition  of  the 
matter  as  shall  seem  right  Here,  then.  Is  a 
duty  which  calls  for  the  exercise  of  Judicial 
discretion.  It  Is  true  that  when  the  fact  Is 
ascertained  the  duty  is  plain.  When  tbe 
status  of  the  appUcant  la  fixed  by  the  Jad|^ 
ment  upon  tbe  evidence,  the  law  Itself  a» 
signs  htm  to  the  proper  8cho<^  The  law  has 
seen  fit  to  confide  the  determlnatim  oC  tbe 
question  to  a  board  of  school  trusteea.  and 
tba  discharge  ot  tbe  duty  thiiB  Imposed  upon 
tbe  board  involves,  as  we  have  seen,  Ibe  ex- 
erdae  al  a  Judicial  discretion,  and  tbe  conxt 
cannot  ctrntrol  Its  exercise.  But  tibe  ded- 
alon of  tbe  board  Is  not  fbiaL  If  petitioner 
felt  himself  aggrieved  by  Its  action,  be  had. 
under  subdivision  S  of  sectiMl  1430  of  tbe 
Code,  a  right  of  appeal  to  the  county  snper- 
intendent  of  scho^  who  la  given  Jurisdic- 
tion to  "decide  finally  all  appeals  or  com- 
plalnts  ccMicemlng  the  acts  of  any  peraons 
connected  with  the  school  system  within  his 
bounds,  unless  the  matters  In  question  are 
Iffoperly  referable  to  other  anthoritlea."  So 
there  are  two  grounds  npan  which  the  Judg- 
ment complained  of  must  be  revwsed.  It 
undertakes  to  control  tbe  official  Judgment 
of  the  board  of  trustees  in  the  exercise  of  a 
discretionary  power  specially  ramfided  to 
them  by  the  atatuto.  and  becauae  the  peti- 
tioner Is  given  a  remedy  by  appeal  to  tbe 
county  superintendent 

"Where  a  party  aggrieved  by  tbe  act]<m  oC 
a  board  of  school  directors  has  an  adequate 
remedy  by  appeal  to  tbe  county  superin- 
tendent he  is  not  entitled  to  a  writ  of  manda- 
mus." Spell.  Extr.  Relief,  S  1446;  Marshall 
v.  Sloan,  35  Iowa.  44.1;  Bamett  v.  Directors, 
73  Iowa.  134,  34  N.  W.  780;  Mltohell  T.  Witt 
(Va.)  86  S.  B.  528. 
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For  the  foregoing  reasons,  we  are  of  opin- 
ion that  the  judgment  of  the  circuit  court 
must  be  reversed,  with  costs. 


AN0BEWS  T.  BOANOKB  BLDO.  ASSTN  ft 
INV.  CO. 

CBapreme  Obnrt  of  Appeals  of  '^rgtnla.  Jnly 
0.  1900.) 

B0ILDINO  AND  LOAN  ASSOCIATIONS  —  -WITH- 
DRAWING MEMBER  — RIGHTS— ACTION  — AC- 
CRUAL —  LIMITATIONS  —  RECEIVERS  —  DIS- 
SOLUTION. 

1.  Since  a  salt  by  a  withdrawing  member  of 
a  bnildfng  and  loan  association  to  recover  the 
withdrawal  vaJae  of  his  stock  does  not  accme 
until  there  is  a  sufficient  fond  in  the  hands 
of  the  assodation  applicable  for  that  purpose, 
a  suit  by  such  member  co  have  a  receiver  ap- 
pointed, and  to  wind  op  the  affairs  of  the  as- 
sociation, is  not  barred  by  limitations,  where 
no  fund  ever  existed,  since  his  withdrawal,  out 
of  which  his  claim  could  have  been  recovered 
by  suit. 

2.  Where,  after  notice  of  withdrawal  was 
given  by  a  member  of  a  boilding  association, 
but  before  such  notice  became  effective,  the 
association  changed  its  by-laws,  b;  which  one- 
fourth  of  the  amount  paid  In  by  holders  of  in- 
stallment stock  was  set  apart  for  the  purpcrae 
of  paying  withdrawals,  so  that  the  installment 
stock  was  converted  into  paid-up  stock,  leaving 
no  stock  from  which  a  fund  could  be  raised 
for  the  payment  of  withdrawals,  such  with- 
drawing member  was  entitled  to  the  appoint- 
ment of  a  receiver  for  the  association,  and,  if 
necessary,  to  wind  up  Its  affairs. 

Appeal  from  corporation  court  of  Roanoke; 
John  W.  Woods,  Judg& 

Suit  by  W.  K.  Andrews  against  the  Ro- 
anoke Building  Association  ft  lovestment 
Company  for  a  receiver  and  to  wind  up  Its 
affairs.  From  an  order  BDstalnlng  a  demur- 
rer to  the  complaint,  plaintiff  ai^ealB.  Be- 
versed. 

S.  Hamilton  GniTea,  for  appellant  Oodn 
ft  Glasgow,  for  appellee. 

KEITH,  F.  Appellant  instituted  his  salt 
in  the  hustings  court  of  the  city  of  Roanoke, 
on  behalf  of  himself  and  all  other  creditors 
of  the  appellee  on  the  80tb  of  September, 
1808,  in  which  he  ^tes  that  he  Is  tiie  owner 
of  10  shares  of  the  stock  of  the  company, 
upon  which  be  had  paid  $000  in  monthly  In- 
stallments of  $10  each;  that  on  the  20tb  of 
April,  18U3,  he  gave  notice  of  withdrawal  to 
the  company  in  due  form;  that  under  the  by- 
laira.  as  they  then  existed,  his  notice  did  not 
become  effective  until  the  20th  of  the  ensuing 
May;  that  on  the  Ifitfa  day  of  April,  1803,  at 
a  meeting  of  the  stockholders,  a  change  was 
made  In  the  by-laws,  the  effect  of  which  was 
to  create  a  specific  sum  out  of  which  with- 
drawals could  be  paid,  which  was  limited  to 
cu»<iuarter  of  the  amount  paid  Into  the  arao- 
elation  by  the  holders  of  Installment  stock; 
that  as  of  Slay  15,  1803,  there  were  In  exist- 
ence 1.643  shares  of  Installment  stock,  month- 
ly payments  upon  which  would  have  produt^d 
something  more  than  f 400;  that  a  number  of 
said  shares  have  been  paid  for  and  discharg- 


ed, and  the  residue  have  all  been  converted 
Into  paid-up  stock  under  the  amendments  of 
the  by-laws  of  May  15,  1803,  with  the  excep- 
tion of  22  shares,  for  which  notice  of  with- 
drawal had  been  filed  prior  to  May  16,  1S03, 
and  of  which  the  shares  of  appellant  consti- 
tute a  part;  that  at  a  r^;ular  annual  meeting 
of  the  stockholders,  held  on  the  15tb  of  April, 
1808,  further  amendments  to  the  charter  and 
changes  In  the  by-laws  were  proposed,  and 
to  that  end  a  petition  was  presented  to  the 
Judge  of  the  hustings  court,  who  entered  an 
order  as  of  the  19th  of  July,  1896,  making  the 
amendments  asked  for,  by  virtue  of  which, 
whenever  there  happens  to  be  as  much  as  $500 
In  the  treasury,  the  company  notifies  its  stock- 
holders, and  invites  bids  from  them,  the  mem- 
ber offering  the  largest  number  of  shares  of 
stock  to  be  canceled  for  the  least  amount  of 
money  being  accepted.  It  appears  that  there 
Is  not,  and  never  has  been,  fn  the  treasury 
of  the  company,  a  fund  applicable  to  the  de- 
mands of  the  appellant;  nor  can  there  be  in 
the  future,  since  there  are  no  longer  any  con- 
tributing members. 

There  are  other  averments  of  fact  in  the 
bill,  the  tendency  of  which  are  to  strengthen 
the  position  of  the  appellant,  but  enough  has 
been  said  to  enable  us  properly  to  present  our 
conclusions  with  respect  to  the  law  of  the 
case. 

The  defendant  demurred,  and  also  filed  a 
plea  of  the  statute  of  limitations,  setting  forth 
that  the  cause  of  action  did  not  arise  within 
three  or  five  years  before  the  institution  of 
the  suit. 

The  position  occupied  by  a  withdrawing 
member  of  a  bulldli^  association  Is  i^t  very 
clearly  defined  by  the  authorities.  It  Is  said 
that  he  Is  not  In  all  respects  a  creditor,  for, 
if  that  were  so,  he  might  get  Judgment,  Issue 
an  execution,  acquire  a  lien  upon  real  estate, 
and  subject  the  personalty  of  the  association, 
to  the  prejudice  of  other  creditors.  He  is  no 
longer  a  member  of  the  association,  so  far  as 
his  right  to  participate  in  its  management  and 
control  is  concerned.  He  has  no  right  of  ac- 
tion against  the  company  until  a  fund  accrues 
out  of  which,  In  accordance  with  the  charter 
and  by-laws  of  the  compai^,  his  debt  should 
be  paid;  and,  as  it  appears  from  the  aver- 
ments of  this  bin  that  no  such  fund  existed  at 
any  time  In  this  case.  It  would  seem  that  the 
right  of  action  has  never  accrued  to  him  as 
a  creditor.  If  this  be  true,  then  it  follows 
that  his  right  to  sue  Is  not  affected  by  the 
statute  of  limitations;  but.  If  he  is  to  be  re- 
garded only  as  a  creditor,  he  is  still  out  of 
court,  because  there  was  no  right  of  actkm 
which  entitled  him  to  be  In  court  A  member 
of  such  an  association  must,  upon  withdraw- 
al, retain  some  ration  to  the  company,  grow- 
ing out  of  his  monbersh^,  otlier  than  that  of 
creditor.  It  seems  to  us  that  by  so  muth  as 
be  falls  short  of  being  clothed  with  the  rights 
of  a  creditor,  by  so  much  there  must  remain 
in  him  the  tesldunm  of  his  rights  as  a  mem- 
ber; otherwise,  as  in  the  case  at  bar,  he 
could  not  sue  as  a  creditor,  because  there  was 
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no  fund  out  of  whicb  bis  debt  could  be  paid, 
and  tbe  company,  by  Its  dereliction  of  duty, 
would  deny  all  redress  If  he  Is  not  permitted 
to  seek  a  remedy  Id  bis  capacity  as  stockhold- 
er. These  propositions  seem  to  be  supported 
by  authority. 

In  Helnbokel  t.  Association,  58  Minn.  340, 
59  N.  W.  1050,  25  L.  R.  A.  216,  the  supreme 
court  of  Minnesota  beld  that  a  member  of 
an  association  who  bas  brought  himself 
within  the  rules  by  notice  of  withdrawal 
caoDot  bring  an  action,  and  take  Judgment 
against  the  association,  when  there  is  no 
money  In  the  treasury  legally  applicable  to 
the  payment  of  bis  claim.  To  the  same  ef- 
fect, see  Engelhardt  t.  Association,  148  N.  Y. 
281,  42  N.  B.  710.  35  L.  R.  A.  289. 

In  support  of  the  position  that  a  with- 
drawing member  has  not  lost  all  of  bis  right 
or  Interest  as  such  in  tbe  association,  there 
are  numerous  decisions  and  tbe  authority  of 
respectable  text  writers. 

"The  rigbt  of  members  to  presently  with- 
draw deposits  Is  practically  limited  to  funds 
on  hand,  and  the  withdrawing  member  must 
show  that  there  are  funds  for  that  purpose 
before  he  can  enforce  bis  demand;  but  it  Is 
an  abuse  of  discretion  for  tbe  directors  to 
invest  the  entire  funds  In  real  estate,  so  as 
to  leave  none  applicable  to  the  payment  of 
withdrawing  members,  and  thus  defeat  their 
rights.  When  notice  of  withdrawal  Is  given 
tbe  association,  it  should  arrange  the  dispo- 
sition of  Its  receipts  so  as  to  meet  its  pay- 
ments when  due.  While  tbe  right  to  with- 
draw is  only  grantable  out  of  funds  des- 
ignated for  that  purpose,  it  Is  not  intended 
that  rightful  lack  of  funds  shall  defeat  the 
right  as  against  the  members.  So,  If  tbe 
association  Is  solvent,  and  a  member  gives 
notice  of  withdrawal,  and  the  notice  had  ma- 
tured before  the  association  Is  being  vound 
ap,  he  is  entitled  to  be  paid  out  of  tbe  as- 
sets, after  ontslde  creditors.  In  priority  to 
those  members  who  had  not  given  notice, 
notwltbstanding  the  fact  tbat,  after  he  had 
given  the  notice,  there  were  no  funds  for 
payment.  The  intention  of  tbe  nde  is  to 
prevent  the  application  of  the  funds  to  with- 
drawals to  eucb  an  extent  that  Its  operations 
will  be  crippled;  and,  when  It  winds  up,  tbe 
reason  of  the  rule  does  not  apply,  which 
readily  defeats  tbe  application  of  tbe  role 
ibseif."  Thomp.  Bldg.  Ass'ns,  c.  8,  f  IS. 

It  Is  said  la  End.  Bldg.  AsB*n8  (2d  Ed.)  { 
S14,  where  the  demands  of  all  tbe  members 
of  such  a  corporation  cannot  be  paid  In  fnll. 
there  are  ordinarily  several  classes  adran- 
clng  contradictory  claims,  "ta  wit,  members 
who  have  given  notice  of  withdrawal,  and 
the  period  of  whose  required  notice  may 
have  ex^red  before  tlie  proceedings  to  wind 
up  were  Inatltnted,  and  members  wiio  have 
given  no  such  notice.  *  •  •  Tbe  tendency 
of  the  English  courts,  wbllst  recognizing  that 
a  withdrawing  member  Is  not  a  'creditor*  of 
the  association  In  tbe  ordinary  sense  of  the 
word,  bas  been  to  allow  them  a  preference 
suppotfed  to  be  based  In  the  mles  of  the  so- 


ciety over  those  who  bare  given  no  with- 
drawal notice." 

In  Slbun  v.  Pearce.  44  Ch.  DIv.  354,  Lind- 
ley,  L.  J.,  says,  of  the  position  of  one  who 
has  given  notice  of  withdrawal,  but  bas  not 
received  payment:  "That  he  Is  not  an  ordi- 
nary creditor  Is  plain.  He  cannot  come  into 
competition  with  outside  creditors.  On  the 
other  band,  as  between  himself  and  tbe  con- 
tinuing members,  he  Is  entitled  to  be  paid 
tbe  amount  due  to  blm  before  they  can  di- 
vide the  assets.  In  tbat  sense  be  la  a  cred- 
itor, though  he  cannot  take  part  In  tbe  af- 
fairs of  tbe  society." 

We  have  seen  tbat  a  withdrawing  member 
cannot  sue  until  a  sufficient  fund  is  accumu- 
lated by  tbe  society  to  meet  bis  demand,  for 
until  tbat  event  bas  ha[H)ened  be  has  no 
right  of  action,  and  it  is  well  established  tliat 
the  statute  of  limitations  does  not  begin  to 
run  until  tbe  right  of  action  accrues.  We 
have  seen  that  It  Is  the  duty  of  tbe  associa- 
tion to  set  apart  a  fund  to  meet  its  obligation 
to  withdrawing  members,  and  It  conclusive- 
ly appears  from  the  bill  under  conslderatlou 
that  this  duty  in  this  instance  bas  not  been 
performed,  and  tbat  tbe  course  taken  by  tbe 
stockholders  precludes  the  possibility  that 
appellant  can  obtain  relief  from  tbat  source. 

Tbe  prayer  for  relief  asks  tbe  ^polntment 
of  a  receiver,  and.  If  need  be,  the  winding  up 
of  the  affairs  of  the  company.  This  prayer, 
upon  the  facts  presented  by  the  bill,  is  suf- 
ficient to  entitle  the  appellant  to  tbe  relief 
which  be  seeks,  if,  upon  a  hearing  on  the 
merits,  he  la  able  to  establish  by  proof  tbe 
ease  wtaldi  he  has  made  In  the  pleadings. 

Tbe  decree  of  the  hustings  court  must  be 
reversed,  and  the  cause  remanded  to  be  fur- 
ther proceeded  In  In  accordance  with  tbe 
views  expressed  In  this  opinion. 


DE  LOACH  et  al.  v.  SARBATT. 

(Supreme  Court  of  South  Carolina.    July  S. 

1900.) 

BXSOUTORS  AND  ADUINISTRATOBa  —  UALU>- 
MINISTRATION— COSTS— CLAIMS— ORDER 
or  PATHaNl^-COUPBNSATION. 

1.  Where  administrators  voluntarily  place  a 
fund  bdoDgiog  to  their  decedents  estate  out 
of  their  bands  and  beyond  tbdr  control,  they 
will  I>e  held  liable  for  the  costs  of  proceedinga 
supplementary  to  execution  lastituted  by  a 
judgment  creditor  of  the  decedeot  to  subject 
such  fund  to  the  payment  of  his  judgment.— 
such  proceeding  being  rendered  necessary  by 
reason  of  the  fallare  of  the  administrators  to 
properly  administer  the  estate;  and.  in  case 
such  costs  cannot  be  collected  from  the  admio- 
iBtrators,  the  judgment  creditor  may  recova 
bis  costs  from  the  fund  before  it  is  applied  to 
the  myment  of  hia  judgment 

2.  Under  Bev.  St.  18^,  i  2048,  providioK 
tbat  the  funeral  expenses  and  expenses  of  the 
last  illness  of  a  deceased  person  shall  be  first 
paid,  in  the  administration  of  his  estate.  It  is 
proper  for  the  court,  in  proceedings  supplenpn- 
tary  to  an  execution,  brought  to  subject  a  fond 
beloDging  to  the  estate  of  a  decvased  person  to 
the  payment  of  a  judgment,  against  the  dece- 
dent, on  which  an  execution  was  returned  un- 
satisfied during  the  lifetime  of  the  judgment 
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debtor,  to  provide  that  the  faneral  expenses 
and  expenses  of  the  laat  illness  shall  be  paid 
before  the  fund  is  applied  to  the  payment  of 
the  jadgment. 

3.  AdminlBtrators  indorsed  a  check  given  in 
payment  of  life  insurance  on  the  life  of  their 
decedent  to  one  who  collected  the  check  and 
deposited  the  proceeds  in  bis  own  name,  as 
triutee.  field,  that  the  administrators  nerer 
received  or  paid  out  the  moneyt  bo  as  to  en- 
title them  to  commissions  thereon. 

Appeal  from  common  pleas  drcQlt  court 
of   Cherokee  eomtj;    George  W.  Gage, 

Judge.  * 

Action  by  Elizabeth  De  Loach  and  anoth- 
er against  A.  A.  Sarratt.  There  was  a  Judg- 
ment in  favor  of  plalntlffa,  and  on  the  re- 
turn of  an  execution  unsatlsQed,  and  after 
the  death  of  the  Judgment  debtor,  plalntlffa 
applied  for  an  order  in  proceedings  supple- 
mentary to  execution  for  the  purpose  of  sub- 
jecting a  fund  belonging  to  the  estate  of 
tbe  deceased  Judgment  debtor,  in  the  hands 
of  F.  G.  Stacey  and  others,  administrators, 
to  the  payment  of  the  Judgment  From  an 
order  made  in  such  proceedings,  the  Judg- 
ment creditors  appeal.  Modified. 

The  following  is  a  copy  of  the  order  com- 
plained of: 

"On  7th  Au^at,  1899.  I  made  an  order 
designating  Arthur  L.  Gaston.  Esq.,  to  ex- 
amine one  F.  G.  Stacey,  of  Gaffney,  concern- 
ing certain  property  belonging  to,  the  estate 
of  A.  A.  Sarratt,  "deceased,  and  alleged  to 
be  In  bis  possesedon.  The  order  was  made 
pursuant  to  section  314  of  the  Code  of  Civil 
Procedure.  Tbe  examination  was  had.  and 
a  report  made  to  me.  On  the  coming  in 
thereof,  the  plalntiCFs  applied  for  an  ex  parte 
order  directing  tbe  payment  of  tbe  funds 
In  Stacey's  hands  over  to  them  on  their 
Judgment  I  did  not  make  tbe  order  then, 
but  gave  notice  to  the  attorneys  of  S.  G. 
and  W.  J.  Sarratt,  administrators  of  defend- 
ant, and  to  the  attorney  of  Stacey,  that  I 
would  bear  the  plalntHTs  motion,  at  Chester, 
on  25tb  August,  1899.  On  that  day  the  mo- 
tion was  heard,  and  It  was  resisted  by  the 
attorneys  (or  Stacey  and  the  Sarratta.  Pend- 
ing the  bearing  of  that  motion,  and  before 
the  attorneys  resisting  the  same  bad  no- 
tice of  it  they  gave  notice  that  they  would 
move  before  me,  at  Spartanburg,  on  5th  Sep- 
tember,  to  set  aside  tbe  order  of  7th  August 
and  the  proceedings  had  l)efore  Arthur  L. 
Gaston  tbereunder.  The  grounds  of  that 
motion  were  argued  on  25th  August,  and 
have  been  considered.  The  order  of  7th 
August  was  directed  to  be  served  on  tbe 
parties  In  Interest,  and  It  was  served  on  S. 
G.  Sarratt  and  W.  J.  Sarratt,  administrators, 
and  on  F.  G.  Stacey;  and  they  all  appeared 
before  the  referee  and  before  us  Dy  counsel. 
Tbe  facts  are  fully  stated  in  the  report  of 
A.  L.  Gaston,  Esq.,'  referee,  and  I  shall  not 
repeat  them  here,  but  only  afiSrm  his  find- 
ings, except  where  modified.  It  was  admit- 
ted at  the  hearing  that  the  plaintiffs*  Judg- 
ment for  some  $10,000  against  A.  A.  Sarratt 
was  tbe  oldest  against  tbe  estate,  and  tuat 


there  vas  only  one  other,  Junior  tiiereto. 
for  some  ¥260;  belonging  to  Beauregard  Go- 
ings. It  was  also  conceded  that  A.  A.  Sar- 
ratt left  a  family  of  some  ten  children,  of 
whom  six  are  minora,  and  that  tbey  all  re- 
side in  Cberokee. 

*'At  the  bearing  before  me  on  25tli  Augast 
the  witness  r.  O.  Stacey  asked  leave,  by 
formal  notice,  to  commence  an  action,  mak- 
ing all  claimants  partly,  to  settle  the  right 
to  have  tbe  fund  In  Ua  hand.  I  see  no 
warrant  In  the  statute  for  this  demand,  and 
this  Is  a  statutory  proceeding.  Stacey  doofl 
not  deny  the  possession,  nor  does  he  claim 
any  Interest  In  tue  properly.  See  section 
819,  Code.  Besides,  tbe  administrators  are 
practically  parties  to  this  proceedli^.  The 
otdex  was  served  on  tbem.  Tbey  have  ap- 
peared along  with  Stacey,  and  have  been 
beard. 

*^be  most  serious  difficulty  I  have  bad  Is 
this:  Ought  tbe  fund  in  Btacey's  hands  to 
be  paid  by  blm  to  the  admlnlstratots,  to  be 
administered  according  to  section  2048,  Hev. 
St.  1803,  or  ought  the  provisions  of  section 
314  of  the  Code  be  compiled  with  and  en- 
forced? The  administrators  once  had  this 
money,  for  they  indorsed  tbe  check.  The 
money  was  deposited  with  Stacey,  not  for 
the  trusts  of  A.  A.  SarratLS  estate,  but  In 
trust  for  S.  G.  Sarratt  and  W.  J.  Sarratt. 
This  money  Is  liable  for  the  payment  of 
plaintiffs*  Judgment  It  would  be  liable  If 
tbe  administrators  had  it  But  tbe  admin- 
istrators demand  it  for  administration  ac- 
cording to  tbe  statute:  that  is,  to  receive 
their  commissions,  and  to  pay  funeral  ex- 
penses and  expenses  of  last  Illness,  etc..  and 
then  to  pay  plaintiffs*  Judgment  Section  317 
of  tbe  Code  empowers  me  to  order  any  prop- 
erty of  the  Judgment  debtor.  In  the  hands 
of  either  himself  or  any  other  person  to 
be  applied  to  tbe  satisfaction  of  tbe  Judg- 
ment Manifestly,  I  ought  not  to  give  force 
to  the  provisions  of  the  Oode,  and  Ignore 
tbe  provisions  of  section  2048,  Rev.  St  The 
plaintiffs  are  entitled  to  have  the  fund  In 
Stacey's  hands  applied  to  their  Judgment 
but  let  $500  be  reserved  thereout  to  be  ap- 
plied to  a  homestead  for  A.  A.  Sarratt's  cbli- 
dren.  If  they  establish  tbe  same  before  the 
proper  tribunal.  Out  of  tbe  balance  let  the 
fees  of  the  witnesses  be  paid,  including  a 
fee  for  the  referee  of  twenty-five  dollars  and 
his  disbursements.  Then  let  so  much  be 
reserved  as  Is  necessary  for  the  payment  of 
tbe  funeral  and  other  expenses  of  last  sick- 
ness of  A.  A.  Sarratt,  deceased.  Then  let 
the  defendant  administrators  have  their  law- 
ful commissions  for  receiving  the  fund,  but 
not  for  paying  It  out.  Then,  plaintiffs' 
judgment  And,  to  secure  the  proper  and 
orderly  execution  of  this  order.  let  the  fund 
be  paid  forthwith  by  P.  0.  Stacey  to  the 
clerk  of  this  court  and  let  him  disburse 
tbe  same,  taking  such  commissions  therefor 
as  Is  allowed  by  law.  Let  a  copy  of  this 
order  be  served  on  F.  G.  Stacey  and  S.  G. 
and  W.  J.  Sarratt  and  let  the  jtrlginat  Jbe 
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manifested  to  them.  In  tbe  erent  either  party 
(the  plaintiff,  Stacey,  or  the  Sarratts)  ap- 
peals from  this  order,  they  may  apply  be- 
fore me  to  have  its  execution  deferred  tintll 
the  Judgmeut  of  the  anpreme  court  la  bad 
thereon,  meantime  continuing  the  Injunction 
heretofore  granted."  • 

From  this  decree  plaintiffs  gave  due  no- 
tice of  their  intention  to  appeal,  and,  pur- 
suant to  said  notice,  do  now  appeal  from 
said  decree,  and  ask  that  It  be  modified  by 
this  court,  upon  the  following  grounds: 

"First.  For  that  his  honor  erred  in  not 
ordering  the  entire  fund  of  f5,000  in  the 
hands  of  P.  G.  Stacey  to  be  paid  directly 
on  the  Judgment  of  plaintiffs,  in  whose 
favor  execution  had  been  issued  on  their 
judgment  against  A.  A.  Sarratt  in  the  sum 
of  $11,201.24.  and  tested  In  the  lifetime  of 
the  said  judgment  debtor.  Second.  For  that 
his  honor  erred  in  not.  at  least,  ordering 
the  whole  of  the  fund  in  the  hands  of  F. 
G.  Stacey  to  be  paid  on  the  judgment  of 
the  plaintiffs,  less  the  sum  of  $S00  to  be  held 
and  applied  to  a  personal  exemption  in  favor 
of  the  heirs  of  A.  A.  Sarratt  should  they 
establish  their  claim  thereto  before  the  prop- 
er tribunal;  the  plaintiffs  being  the  owners 
of  an  execution  Issued  on  their  judgment 
recovered  against  A.  A.  Sarratt.  and  tested 
In  his  lifetime.  Third.  For  that  his  honor 
erred  in  not  holding,  as  was  urged,  that 
where  execution  had  been  Issued  and  test- 
ed against  the  judgment  debtor.  A.  A.  Sar- 
ratt. in  his  lifetime,  his  administrators  per- 
sonally cannot  be  affected,  and  scire  facias 
against  them  would  be  both  unuecessary  and 
unwarranted.  Fourth.  For  that  his  honor 
erred  in  allowing  commissions  out  of  the 
fund  to  the  administrators  of  A.  A.  Sarratt 
Fifth.  For  that  his  honor  erred  in  not  giv- 
ing full  force  and  effect  to  sections  317  and 
314  of  the  Code  of  Procedure  of  South  Caro- 
lina, and  In  allowing,  in  proceedings  supple- 
mentary to  execution,  the  provisions  of  sec- 
tion 2048.  Rev.  St  1S93.  to  In  any  manner 
override  same.  Sixth.  For  that  his  honor 
erred  in  ordering  the  fees  of  witnesses  and 
the  fee  of  Arthur  L.  Gaston,  Esq..  referee,  to 
be  paid  out  of  the  fund,  and  In  not  requiring 
the  fees  of  said  witnesses  and  referee  to  be 
paid  by  F.  O.  Stacey.** 

W.  B.  De  Loach  and  Wm.  B.  McCaw,  for 
appellants.  Munro  &  Munro,  Duncan  &  San- 
ders, and  J.  C.  Jefferlea,  for  appellee. 

McIVGR.  C.  jr.  This  is  an  appeal  from  an 
order  granted  fay  hki  honor.  Judge  Gage,  made 
in  a  proceeding  supplementary  to  an  execu- 
tion. Issued  to  enforce  a  judgment  ofat^ned 
by  the  said  James  E.  De  Loach  and  Eliza- 
beth De  Loach  against  the  said  A.  A.  Sar- 
ratt in  his  lifetime.  This  execution  having 
been  returned  nulla  bona  In  the  lifetime  of 
the  judgment  debtor,  and  the  judgment  cred- 
itors, who  are  the  appellants  herein,  having 
learned  that  the  estate  of  their  jndgmoit 
debtor  had  become  entitled  to  a  large  anm 


of  nHxiey,  the  proceeds  of  a  policy  Issued  by 
the  New  Tork  Life  Insurance  Company  upoo 
the  life  of  said  A.  A.  Sarratt  which  had 
passed  Into  the  hands  of  the  respondent  F. 
G.  Stacey,  they  applied  for  and  obtained  an 
order  from  his  honor.  Judge  Gage,  requiring 
the  said  Stacey  to  appear  before  Arthur  L. 
Gaston.  Esq.,  who  was  apointed  referee  for 
that  purpose,  and  be  examined  touching  the 
same.  Copies  of  this  order  were  duly  served 
upon  the  said  F.  G.  Stacey.  and  also  upon  the 
other  respondents  herein,  S.  G.  Sarratt  and 
W.  J.  Sarratt  who  claimed  to  be  adminis- 
trators of  the  deceased  Judgment  debtor,  A. 
A.  Sarratt  This  examination,  together  with 
the  testimony  of  other  witnesses,  was  takes 
and  reported  to  the  court,  all  of  which  Is  set 
out  In  the  "case."  Thereupon  the  order  bar- 
ing date  16tb  of  September,  1899.  was  granted 
by  Judge  Gage,  from  which  the  judgment 
creditors  alone  appeal;  asking  certain  modifi- 
cations thereof,  aa  set  out  in  their  exceptions. 
For  a  more  full  understanding  of  the  ques- 
tions presented,  let  this  order  and  the  ex- 
ceptions thereto  be  embraced  by  the  reporter 
in  his  report  of  the  case.  Inasmuch  as  it 
was  agreed  at  the  hearing  of  this  appeal  that 
the  question  as  to  the  right  of  homestead  set 
up  in  behalf  of  the  children  of  the  deceased 
Judgment  debtor,  whereby  the  sum  ot  $500 
should  be  reserved  out  of  the  fund  In  ques- 
tion, should  be  reserved,  we  pass  by  the  ei- 
'ceptlon  raising  thst  ques'tlon.  and  will  not 
consider  or  decide  that  question,  but  will  con- 
fine our  attention  to  the  other  points  In  which 
error  Is  imputed  to  the  circuit  judge.  These 
points  are  (1)  the  allowance  of  the  witDoss 
fees  out  of  the  fund;  (2)  the  allowance  of  the 
fee  of  the  referee  and  his  disbursements;  (3) 
the  allowance  of  the  funeral  expenses  and 
other  expenses  of  the  last  Illness  of  the  judg- 
ment debtor;  (4)  the  allowance  of  commis- 
sions to  the  administrators. 

As  to  the  first  and  second  of  these  points, 
which  may  be  considered  together.  Inasmuch 
as  they  both  practically  relate  to  the  costs  of 
the  proceedings,  It  seems  to  us  clear  that  this 
proceeding  was  rendered  necessary  by  the  Il- 
legal and  Improper  action  of  the  admlnistra- 
tore.  and  therefore  they  should  be  held  pri- 
marily liable  for  all  the  costs  and  expenses 
Incident  to  th£  proceeding.  The  testimony  in 
the  case  leaves  no  doubt  upon  our  minds  that 
these  administrators,  Instead  of  pursuing  the 
usual  and  proper  course  In  administering  the 
assets  of  their  Intestate's  estate,  saw  fit  tor 
some  reason  (as  to  which  the  court  Is  not  at 
liberty  to  speculate,  though  It  would  not  be 
difficult  to  form,  a  conjecture  as  to  what  was 
their  real  motive),  voluntarily  to  place  this 
fund  beyond  their  control,  and  that  this  alone 
rendered  this  litigation  necessary,  to  enable 
the  judgment  creditors  to  obtain  their  just 
rights.  But  if  these  costa  cannot  be  made 
out  of  the  admlnlBtratoiB  personally,  then  the 
fees  of  snch  witnesses  as  they  may  have  som- 
moned,  as  well  as  the  fee  and  disbursements 
of  the  referee,  whose  services  they  doubtless 
obtained,  should  be  paid  by  the  Jadgmat 
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creditor!,  or  <what  Ib  the  same  thing,  prae> 
tlcallf)  obould  be  deducted  from  the  ftmd  be- 
fore applying  tbe  same  to  their  JadgmcDt 

As  to  tbe  thitid  point,  we  agree  with  the 
circuit  Judge  that  tbe  foneral  expeasea  and 
the  expenses  of  the  last  lllneae  of  the  Judg- 
ment debtor  sboold  be  provided  for  out  of 
tbe  fond  before  applying  the  same  to  the 
Judgment  Section  2048,  Rer  St,  gives  & 
preference  to  claims  of  that  character  over 
Judgments,  wbere  mch  Judgments  have  no 
lien  upon  the  fund  to  be  administered  <and 
here  it  does  not  appear  that  these  Judgment 
creditors  had  ever  acquired  a  lien  upon  the 
fund  In  question);  and,  when  the  court  takes 
possession  of  the  assets  of  an  Intestate,  It 
slioQld,  as  far  as  practicable,  conform  to  the 
law  prescribed  for  the  administrator  In  the 
administration  of  sach  assets.  In  this  way 
the  proTisions  of  section  2048  can  be  har- 
monized with  the  proviBloDB  <rf  the  Code  In 
reference  to  pioceedlngB  supplemental  to  an 
exception. 

As  to  the  fotirth  and  last  point,  however, 
we  cannot  agree  with  the  circuit  Judge,  as 
we  do  not  think  that  the  administrators  are 
entitled  to  any  commlssionB  on  this  fund, 
either  for  receiving  or  paybig  out  the  same, 
for  the  reason  that  they  cannot  be  said  to 
have  ever  either  received  or  paid  out  tbe 
same.  It  la  true  that  the  circuit  Judge  says 
in  his  order  that  "the  administrators  once 
had  this  money,  for  they  Indorsed  the  check." 
But  this  Is  a  mistaken  inference  from  the  tes- 
timony. This  fund  waa  originally  represent- 
ed by  a  check  drawn  by  the  New  York  Life 
Insurance  Company  on  the  New  York  Secur- 
117  &  Trust  Company,  payable  "to  the  order 
of  B.  a.  Sarratt  and  W.  J.  Sarratt,  admlnto' 
trators";  and  thlfl  check  they,  by  their  In- 
dorsement thereon,  transferred  and  dellTered 
to  F.  O.  Stacey.  trustee,  who  collected  tbe 
money  and  deposited  the  same  In  bank,  not 
to  the  credit  of  the  estate  of  A.  A.  Sarratt, 
or  to  the  credit  of  S.  O.  Barmtt  and  W.  J. 
Sarratt,  as  admlnlstraton  of  said  estate  bot 
to  his  own  credit  as  trustee.  For,  as  the  iAt- 
cult  Judge  finds  (and  bis  finding  is  not  only 
supported  by  the  testimony,  but  has  not  been 
excepted  to  or  appealed  from),  "tbe  mon^ 
waa  deposited  with  Stacey,  not  for  the  tmsts 
of  the  estate  of  A  A  Sarratt'a  estate,  but  in 
trust  for  S.  Q.  Sarratt  and  W.  J.  Sarratt*' 
Now.  If  these  admlidstrafaHS  had  Indoned 
this  check  to  Stacey  for  collection,  with  In- 
atructitms  to  depoidt  the  proceeds  in  bank 
when  collected,  to  the  credit  ot  the  estate  of 
A.  A  Sarratt  or  to  their  own  credit  aa  ad- 
mlnlstraton of  that  estate,  then  It  might 
with  some  propriety  be  claimed  that  they  bad, 
at  least  conatmctively.  received  tin  proceeds 
of  the  dieck,  and  were  tbraefore  ratified  to 
commlsrions  for  rectivlng  tbe  same.  Bnt 
that  la  not  the  case  here.  On  the  ccmtrary, 
It  la  more  like  the  case  of  an  administrator, 
fafdding  a  note  payable  to  his  ord«  as  sndi, 
who  by  Indoraement  transfers  the  same  to  a 
third  person,  who  collects  tbe  money  due  on 
the  note,  and  deposits  the  same  In  bank  to 


his  own  credit;  and  In  such  case  It  coald  not 
with  any  sort  or  propriety  be  claimed  that 
such  administrator  had  received  the  amount 
of  money  mentioned  In  the  note.  It  se^s  to 
us,  therefore,  that  the  circuit  Judge  erred  In 
hoIdlDg  that  tbe  administrators  were  entitled 
to  eommlsaloDS  for  receiving  the  fund  In  ques- 
tion, and  that  in  this  respect  also,  his  order 
must  be  modified.  The  Judgment  of  this 
coort  is  that  tbe  order  appealed  frwn  must 
be  modified  as  hereinabove  Indicated,  and, 
when  BO  modified,  that  the  order  be  aflirmed. 


BBAUGH  V.  EASTERN  BUILDING  ft  LOAN 
ASS'N  OF  STKAOUSE,  N.  T. 

(Supreme  Oonrt  of  South  Carolina,    Jane  28. 

1900.) 

FOREIQN  BtnLDINO  AND  LOAM  ASSOCIATION— 
STOCK-CONTRACT  TO  HATURB  8HARBS— VA- 
UDITY  UNDBB  LAWS  UF  NBW  YORK-MBW 
TORK  LAW- ROTBRBB'S  FINDINGS— BBVIBW 
ON  APPBAIj. 

Plaintiff's  sto^  certlfieates  in  defendant 
boildiog  and  loan  assodatlon  provided  that  in 

consideration  of  certain  memberstiip  fees  and 
monthly  dues,  payable  for  6%  years,  amoant- 
Ing  to  |696  for  each  |1,000  wortli  of  stock,  the 
stock  shonld  be  redeemed  at  Its  par  value  at 
the  end  of  that  period.  Plalutifl,  having  pw 
formed  his  part  of  the  contract  saed  to  en- 
force it;  and  his  action  was  referred  to  a 
referee,  who  found  as  a  fact  that  the  atatntea 
of  New  York,  where  defendant  resided  and  the 
stock  was  Issued,  wlilch  were  In  force  at  the 
time  of  contract  did  not  forbid  the  making  of 
such  contract  and  also  that  by  New  York 
law  a  corporation  entering  Into  a  contract 
Buffering  the  other  partjr  to  perform,  and  re- 
ceiving and  retaining  the  benefits  thereof,  Is 
bound  by  the  contract  though  in  ezcesa  of  Its 
charter  powers.  This  report  waa  confirmed  by 
the  circuit  Jndge.  Held,  that  the  findinga  as  to 
the  statutes  and  law  of  New  York  were  findinga 
of  fact  and  not  subject  to  review  on  appeal, 
and  hence  that  plaintilTs  contract  waa  en- 
forceable against  defendant 

Aroeal  from  common  pleas  circuit  court  of 
Greoivllle  county;  Ernest  Gary,  Jnc^ 

Action  by  David  W.  Ebaogh  against  tin 
Bastem  Building  ft  Loan  Association  of  Sy- 
racuse, N.  Y.,  to  recover  the  par  value  of  cer^ 
tain  shares  of  stock.  From  a  Judgment  In 
favor  of  plaintiff  on  a  itferee's  zeport  de- 
fendant appeals.  Affirmed. 

The  cause  was  tried  before  a  referee,  who 
made  tbe  following  findings: 

"All  issues  of  law  and  tact  arising  on  the 
pleadings  havhig  teen  referred  to  me,  I  pro- 
ceeded to  hold  a  reference,  and  took  the  tes- 
timony which  Is  herewith  reported. 

*rrhe  defendant  Is  a  corporation  chartered 
In  1880  under  the  laws  ot  the  state  of  New 
York.  In  the  spring  of  1802  an  agent  ot  the 
defendant  approached  tbe  idalntlff.  In  Green- 
ville, S.  O.,  where  be  resides,  and  solicited 
falm  to  become  a  stockholder  In  tiie  defoid- 
ant  company.  The  agent  exhibited  to  the 
plaintiff  certain  printed  circulars  or  litera- 
ture, and  a  specimen  of  the  certificate  of 
stock  issned  by  defendant  Hie  agent  also 
made  certain  verbal  statements  to  the  effect 
tbat  the  company  would  pay  to  the  plaintiff 
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par  value  tor  the  Btock  after  seTeatr-elght 
monthly  payments,  and  this  agreement  would 
be  valid.  Bat,  as  I  am  In  donbt  as  to  the 
admissibility  ot  these  statements,  I  bare  not 
considered  them  in  the  discussion  ot  the 
questions  at  Issue.  Practically  the  same 
statements,  put  in  a  clearer  and  more  tan- 
gible form,  were  contained  In  the  circulars 
Issued  by  the  defendant  oompai^,  and  used 
by  Its  agent  In  soliciting  the  plaintiff's  sub- 
scription. These  statements  represented  the 
company  as  promlsii^c  unconditionally  and 
absolutely  that  It  would  pay  to  the  stockhold- 
er one  hundred  dollars  for  each  share  of 
stock  at  the  end  of  seventy-eight  months, 
alleging  that  it  was  the  only  association 
making  a  contract  definite  in  every  particu- 
lar'; that  Its  ^shares  mature  In  ^actly  idx 
and  one-lialf  years';  and  that,  'on  a  basis  of 
ten  shares  (one  thousand  dollars'  maturity 
value),  be  will  have  paid  In  five  hundred  and 
ninety-five  dollars,  and  receives  one  thou- 
sand dollars.*  The  certificate  itself  contain- 
ed the  following  promise:  The  said  Eastern 
Building  and  Loan  ABsoclati<m  of  Syracuse, 
New  York,  agree  to  pay  said  shareholder,  or 
bis  hetav.  esecutorsb  administrators,  or  as- 
signs, the  sum  of  one  hundred  dollars  for 
each  of  .  said  shares  at  the  end  of  seventy- 
eight  months  from  the  date  hereof.'  This 
promise  Is  clear,  unconditional,  and  absolute. 
The  circulars  Issued  by  the  defendant  sfhow 
that  this  was  Its  construction  of  this  promise. 
I  do  not  think  that  this  promise  can  be  lim- 
ited or  controlled  by  any  Indefinite  or  vague 
provisions  contained  In  the  by-laws.  A  slm- 
tlar  certificate,  tt^ether  with  the  charter  and 
by-laws  of  the  defendant  company,  were  be- 
fore the  supreme  court  In  the  case  of  Wil- 
liamson V.  Association,  64  S.  C.  682,  32  8.  E. 
766.  The  court  In  that  case  held  that  the 
promise  was  absolute  and  unconditional,  and 
bound  the  defendant  to  pay  one  hundred  dol- 
lars for  each  share  at  the  end  of  seventy- 
eight  months.  The  decision  In  that  case  Is 
conclusive  of  this.  The  evidence  shows,  and 
I  BO  hold,  that  the  plaintiff  paid  his  entrance 
fees  and  all  monthly  doea  The  Williamson 
Case  was  an  appeal  from  an  order  of  the 
clrcDlt  Judge  dissolving  the  attachment  and 
dismissing  the  action.  This  order  of  the  cir- 
cuit Judge  proceeded  upon  two  grounds:  (1) 
That  the  notes  and  bonds  attached  were  not 
the  subject  of  attachment;  (2)  that  the  chan- 
ges made  In  the  charter  in  1884  and  In 
the  by-laws  of  1896  provided  that  not  more 
tlian  one-half  of  the  amount  received  each 
month  from  dues  and  stock  payments  should 
be  used  In  paying  withdrawing  and  maturing 
stock,  and  that  withdrawals  should  be  paid 
In  the  order  of  the  applications  therefor.  On 
this  ground  the  circuit  Judge  held  that  the 
plaintiff  had  no  present  cause  of  action,  and 
dismissed  the  proceedings.  In  the  present 
case  there  Is  absolutely  no  evidence  that 
there  were  any  changes  made  either  in  the 
charter  or  by-laws,  so  that  the  questions  at 
issue  are  to  be  decided  as  though  no  such 
changes  had  been  made.  The  aopreme  court 


reversed  the  order  of  the  circuit  jodge,  and 
h^d  that  under  the  contract  of  the  defend- 
ant, It  was  bound  to  pay  to  the  plaintiff  the 
par  value  of  its  stock  after  aeven^-elght 
monthfl,  The  question  as  to  whethw  this 
promise  was  In  excess  of  the  charter  powers 
was  not  expressly  decided  1^  the  suprenu 
court,  but  that  conrt  did  detdde  that,  even 
though  it  were  in  excess  of  Its  charter  pow- 
ers (in  the  language  of  Ballroad  Co.  Uc- 
Donald  [Ind.  App.]  46  N.  B.  1022.  00  Am.  8t 
B«p.  17^,  'the  general  rule  la  that  where  a 
private  corporation  has  entered  Into  a  oon- 
tnu!t  not  Immoral  In  itself,  and  not  forbidden 
1^  any  statute,  and  It  has  been  In  good  faith 
perfonned  by  the  other  party,  the  corporation 
will  not  be  heard  on  a  plea  of  ultra  rlrea.' 
ThIa  proposition  la  fully  sustained  by  tiie  ded- 
sionsof  NewTork.  The  plaintiff  Introdnoed  in 
evidence  the  fidlowlng  dedalons  of  that  court: 
Arms  Co.  V.  Barlow,  6S  N.  T.  62;  De  Orofl  t. 
Thread  Co.,  21  N.  1. 124;  ICatch  Co.  v.  Boe- 
ber,  106  N.  T.  473, 13  N.  B.  41fl.  This  consti- 
tuted the  only  evidence  before  me  aa  to  what 
was  the  law  of  NewTork  touching  this  potait  I 
find  as  a  matter  of  &ct  that  tiie  law  of  New 
York  Is  that,  where  a  corporation  mtaa  Into 
a  contract  that  Is  In  excess  of  Its  charter  pow- 
ers or  la  tmauthorlzed  by  law,  It  will  never^ 
theleSB  be  bound  to  pwform  its  agreement  aa 
contained  In  the  contract,  if  It  suffers  the 
other  party  to  perform  his  agreement,  and 
receives  the  benefits  and  retains  them.  This 
being  the  law  of  New  York,  It  is  conclnstve 
of  the  case  at  issue.  I  find,  as  a  matter  of 
fact,  that  the  defendant  promised  to  pay  to 
the  plaintiff  one  hundred  dollars  for  each 
share  of  the  stock  taken  by  him,  at  the  end 
of  seventy-eight  months,  and  that  ft  repre- 
sented to  him  that  In  Issuing  this  stock  it 
would  be  bound  to  perform  this  agreement 
according  to  Its  terms.  I  further  find  that 
the  plaintiff  was  induced  by  this  promise  and 
this  representation  to  take  the  stock,  and 
that,  believing  the  promise  to  be  valid  and 
that  the  defendant  Intended  to  [terform  it, 
he  paid  the  entrance  fee  and  the  monthly 
dues.  I  further  find  that  the  defendant 
knowing  that  the  plaintiff  relied  upon  the 
validity  of  this  promise,  allowed  him  to  pay 
his  money,  and  that  defendant  has  continued 
to  hold  onto  this  money,  and  has  never  of- 
fered to  return  It.  I  therefore  hold  that, 
even  If  the  contract  made  by  the  defendant 
was  In  excess  of  its  charter  powers,  it  would 
not  be  heard  to  plead  ultra  vires,  but  would 
be  bound,  under  the  law  of  New  York,  to 
perform  its  promise  as  expressed  In  the  cer- 
tificate. The  defendant  Introduced  In  evidence 
chapter  122,  Laws  N.  Y.  1861.  and  chapter 
664,  Laws  N.  Y.  1875.  under  which  defend- 
ant's charter  was  Issued,  and  be  urged  upon 
me  to  hold  that  these  acts  forbid  the  defend- 
ant to  make  a  contract  such  as  tbat  con- 
tained In  the  certlQcate.  There  Is  no  provi- 
sion In  these  statutes  which  forbids  such  a 
contract.  The  most  that  can  be  said  Is  that 
the  statutes  do  not  confer  the  powers,  or  au- 
tiiorlse  a  coiporatlon  charteied  under  them 
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to  make  roch  an  asreement;  In  other  words, 
that  sDch  an  agxement  Is  in  excess  of  Its 
charter  powers.  But  I  am  by  no  means  con- 
vinced that  these  acts  do  not  confer  upon 
bnUdhig  and  loan  associations  the  power  to 
make  an  agreement  of  the  kind  set  forth  in 
the  certtflcate  of  stock.  Tba  objection  ui^ed 
against  this  agreement  is  that  it  provides  for 
the  maturlQr  of  the  stodc  at  a  definite  time. 
Chapter  122.  {  2,  antlioTlses  building  and  loan 
associations  to  provide  the  manner  of  re- 
demption of  shsres  by  advances  made  there- 
on.' 'And  the  ultimate  amount  to  be  paid  to 
the  owners  of  unredeemed  shares.'  This 
chapter,  as  well  as  ehaiiter  561,  evidently 
contemplates  that  a  bnUding  and  loan  asso- 
ciation may  Issue  paidrup  stock;  and  they 
do  not  Impose  any  limitation  xtgon  the  price 
at  which  such  stock  la  to  be  Issued,  or  as  to 
the  terms  of  Its  redemption.  It  is  clear  Uiat 
under  tliese  statutes  the  association  could  is- 
sue ten  eibares  of  paid-up  stock  for  five  hun- 
dred and  eighty-five  dollars  in  cash,  to  be 
redeemed  at  the  end  of  seventy-eight  months. 
For  the  same  reastm,  I  do  not  see  why  such 
an  association  may  not  issue  stock  to  be  fully 
paid  op  by  seventy-eight  monthly  payments, 
and  to  be  redeemed  at  par  at  the  end  of  that 
time.  The  latter  promise  may  be  unwise, 
but  this  Is  not  the  question  at  issue.  It  Is 
whether  such  a  contract  Is  forbidden  by  the 
statutes.  I  am  clearly  of  the  opinion  that  It 
Is  not  forbidden  by  the  statutes,  and  I  so 
hold.  The  most  that  can  be  said  Is  that  such 
a  promise  Is  not  authorized  by  the  statute. 
I  therefore  conclude  that  the  promise  made 
by  the  defendant  to  pay  the  plaintiff  one  hun- 
dred dollars  for  each  share  of  stock  at  the 
end  of  seventy-eight  months  Is  not  Immoral 
In  itself,  and  Is  not  forbidden  by  statute 
either  In  New  York  or  In  this  state. 

"The  defendant  Introduced  In  evidence  the 
decision  in  the  case  of  O'Malley  v.  Associa- 
tion, 92  Hun,  572,  36  N.  Y.  Supp.  1016,  for 
the  purpose  of  showing  that  an  agreement 
like  that  contained  In  Ebaugh's  certlQcate  la 
not  enforceable  under  the  laws  of  New  York. 
O'he  plalntlfT  objected  to  the  introduction  of 
this  decision  as  evidence  on  the  ground  that 
it  was  Irrelevant  to  the  Issues  In  this  case, 
to  wit:  (1)  That  the  decision  was  rendered 
In  1895,  whereas  the  contract  sued  on  was 
made  In  1892;  and  <2)  In  that  the  decision 
-was  made  by  the  Bupreme  court  of  the  state 
of  New  York,  which  Is  not  a  court  of  last 
resort  While  I  have  admitted  the  decision, 
I  do  not  think  It  has  any  force  In  determin- 
ing the  Issues  between  the  plaintiff  and  the 
defendant.  The  decisions  of  the  supreme 
court  of  New  York  do  not  settle  the  law  of 
that  state.  They  tend  to  this  result  no  more 
than  do  circuit  coiut  decisions  In  South  Caro- 
lina. I  repeat  that  In  my  opinion  this  con- 
tract Is  neither  Immoral,  nor  is  It  forbidden 
toy  the  laws  of  New  York  or  of  this  state. 

"It  is  possible  that  this  contract  might  not 
be  enforceable  by  a  stockholder  as  against 
creditors.  But  there  Is  no  such  question  in 
this  case.  There  la  no  allegation  that  the  de- 


fendant owes  any  deMa.  On  the  contrary.  It 
was  stated  in  aignment  that  the  defendant 
assodatloa  was  abundantly  solvent.  The 
question  is  merely  between  the  association' 
Itself  and  one  of  its  stockboldws,— between 
htm  who  priHidBes  and  bim  to  whom  the 
promise  Is  made.  It  Is  urged  that  to  allow 
plaintiff  to  recover  Judgment  on  his  contract 
will  work  a  prefaence  to  him  over  other 
stockholders.  Xhls  aigumcmt  might  meet 
with  some  consideration  If  insolvency  Ihn>- 
ceedlngs  had  been  commenced,  and  a  receiver 
appointed.  But  no  audi  proceedings  have 
been  started,  and  there  Is  no  erldeoce  that 
to  allow  the  plaintiff  Judgment  will  work  a 
preference  In  his  fiivor.  But,  even  If  it  did 
WOTk  a  preference,  this  would  be  no  defense 
to  an  action  at  law  brought  upon  the  de- 
fwdant's  agreement  Again,  It  is  said  that 
if  the  courts  liold  ttie  defendant  to  be  bound 
Its  promise  as  cwtained  in  Ha  eerUflcate, 
this  would  opoato  to  bankrupt  flie  defend- 
ant But  this  argummt  cannot  prevalL  It 
is  the  business  of  the  court  to  enforce  ooa- 
tracts  as  made,  and  Its  hands  will  not  be 
stayed  by  reason  of  the  debtor's  plea  that  the 
enforcement  of  his  obligations  will  reduce 
him  to  bankruptey.  It  may  be  that  the  de- 
fendant's agreement  with  Ito  stockholders 
was  unwise,  but  If  so,  tiiis  court  has  nothing 
to  do  with  that  question.  This  Is  an  action 
at  law  brought  upon  a  contract  made  the 
defendant.  This  contract  Is  to  be  enforced 
according  to  its  terms. 

"To  summarize  my  conclusions,  I  hold  as 
follows:  <1)  That  the  defendant  bound  itself 
In  express  terms  to  pay  to  the  plaintiff  one 
hundred  dollars  for  each  share  of  stock  sub- 
scribed by  him,  at  the  end  of  seventy-eight 
months,  provided  he  paid  his  monthly  install- 
ments during  that  time,  and  that  the  plain- 
tiff did  pay  all  his  monthly  dues.  (2)  That 
this  promise  was  not  Immoral  in  Itself,  and 
was  not  forbidden  by  the  statutes  or  law  of 
New  YorlE,  as  established  at  the  time  of  the 
contract  (3)  That  even  If  this  contract  was 
in  excess  of  Its  chartered  powers,  and  was 
unauthorized  by  the  laws  of  New  York,  yet, 
under  the  principle  of  law  as  established  in 
that  state  and  in  this  state,  the  defendant 
would  be  bound  to  discharge  Its  promise, 
where  it  had  received  and  where  It  retains 
the  benefit  of  the  transaction.  I  find  that  it 
did  receive  and  does  retain  the  benefit  of  the 
transaction,  and  that  It  suffered  the  plaintiff 
to  perform  his  part  of  the  agreement  under 
the  belief  that  its  promise  was  valid,  and 
that  it  would  discharge  such  promise  accord- 
ing to  its  terms.  I  therefore  hold  that  the 
plaintiff  Is  entitled  to  Judgment  against  the 
defendant  for  tbe  sum  of  one  thousand  dol- 
lars, with  Interest  from  October  15,  1898,  at 
the  rate  of  seven  per  cent  per  annum,  and 
for  the  costs  of  this  action.  All  of  whlcli 
Is  respectfuUy  reported." 

The  following  is  the  decree  of  the  circuit 
Judge: 

"The  defendant  is  a  corporation  organized 
under  the  laws  of  New  Yorl^,  with  Its  prin- 
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clpal  place  of  buslneas  In  the  city  of  Syra- 
cuse. In  tbe  early  part  of  the  year  1892 
It  began  business  In  the  state  of  Sonth 
Carolina,  and  organized  In  the  city  of  Oreen- 
TlUe  a  local  branch  of  said  association.  Tbe 
plaintlfT  Is  a  resident  of  the  city  of  Green- 
ville, In  said  state.  The  defendant's  agent 
approached  the  plaintiff  for  the  purpose  of 
Inducing  him  to  become  a  stockholder  In 
the  defendant  company.  The  agent  exhibit- 
ed to  tbe  plaintiff  a  form  of  the  certificate 
of  stock,  which  contained,  among  other 
things,  this  promise:  'Eastern  Building  and 
Loan  Association  of  Syracuse,  New  York, 
agree  to  pay  said  shareholder,  or  bis  heirs, 
executors,  administrators,  or  assigns,  the 
sum  of  one  hundred  dollars  for  each  of  said 
shares^  at  the  end  of  seventy-eight  months.' 
At  the  same  time  the  agent  exhibited  to 
him  certain  printed  circulars,  or  literature, 
of  the  defendant  company.  One  of  these 
circulars  was  entitled  The  Definite  Contract 
Plan.'   This  circular  stated: 

"  'Q.  Wbat  amount  is  deposited  monthly? 
A.  Seventy-five  cents  per  share.  •  •  • 
Q.  When  will  tbe  shares  reacu  their  par  val- 
ue? A.  Shares  mature  in  exactly  six  and 
one-half  years.  Q.  How  much  will  a  mem- 
ber have  to  pay  In  altogether?  A.  On  a 
basis  of  ten  shares  (one  thousand  dollars 
maturity  value),  he  will  have  paid  In  five 
hundred  and  ninety-five  dollars  (?51«),  and 
receives  one  thousand  dollars.  •  •  •  All 
shares  on  which  payments  are  made  are 
regularly  matured  at  tbe  expiration  of  sev- 
enty-eight months  (six  and  one-half  years) 
from  date  of  certificate.  *  *  ♦  lllnstra- 
tlon  showing  costs  and  profits  to  the  In- 
vestor of  ten  shares,  of  $1,000,  six  and  a 
half  years,  at  time  of  maturity: 

He  pays  a  memberahlp  fee  of  $1.00 
per  uiare   $    10  00 

He  pays  monthly  instaUmGDts  of  $7.50 
per  month  for  78  months  ff7.C0K 
78)    S85  00 

Total  amount  Invested. .........  9  605  00 

He  receivei  In  cash  at  matnrfty   1,000  00 

<***••  fpbQ  only  asBoclatlon  making 
a  contract  definite  in  every  particular. 
*  *  *  Stock  matures  In  aerenty-elght 
months.' 

"On  reading  the  circulars,  and  after  lis- 
tening to  the  penuaslTe  talk  of  tbe  agent, 
the  plaintiff  was  Induced  to  become  a  sub- 
scriber for  ten  shares  of  stock.  Thereupon 
the  certificate  sued  upon  was  Issued  to  him. 
This  certificate  la  dated  on  April  1,  1892. 
It  certifies  that:  'D.  W.  Gbaugh,  of  Green- 
ville, county  of  Greenville,  and  state  of 
South  Carolina,  is  hereby  constituted  a 
shareholder  of  the  Eastern  Building  and 
Ix)an  Association  of  Syracuse,  New  York,  In- 
corporated under  the  lavs  of  New  York,  and 
holds  ten  shares  therein,  of  o&e  hundred 
dollars  each,  and  In  consideration  of  the 
membership  fee,  together  with  agreements 
and  statements  contained  in  the  application 
for  membership  In  the  association,  and  full 
compliance  with  the  terms,  conditions,  and 


by-laws  printed  on  the  front  and  back  of  this 
certificate,  which  are  hereby  referred  to  and 
made  a  part  of  this  contract;  and  the  said 
Eastern  Building  and  Loan  Association  of 
Syracuse,  New  York,  agree  to  pay  to  said 
shareholder,  or  his  beirs,  executors,  admin- 
istrators, or  assigns,  the  sum  of  one  hundred 
dollars  for  each  of  said  shares,  at  the  end 
of  seventy-eight  months  from  the  date  here- 
of.' En>augh  paid  the  entrance  fees,  and 
continued  to  pay  the  monthly  Installments 
until  seventy-eight  months  had  elai>sed. 
The  last  payment  was  made  on  October  1, 
1898.  In  subscribing  to  this  stock  and  in 
making  these  payments,  Bbaugh  trusted  to 
the  statements  contained  in  tbe  circular, 
and  to  tbe  promise  made  In  the  certificate. 
About  one  month  before  the  last  payment 
was  made,  the  association  wrote  to  Ebaugh, 
stating  that  they  could  not  carry  out  the 
contract,  and  stating  that  they  could  not  pay 
him  one  hundred  dollars  upon  the  end  of  sev- 
enty-elgbt  months,  but  that  he  would  have 
to  continue  making  payments.  In  reply  to 
this,  Ebaugh  wrote  that  he  had  made  a 
definite  contract  with  the  association,  and 
expected  them  to  comply  wliu  ica  terms. 
A  short  time  after  makmg  the  last  remit- 
tance, be  signed  a  blank  receipt  upon  the 
back  of  the  certificate,  and  sent  the  same 
to  the  association,  with  the  request  that 
they  forward  him  a  cbeck  for  the  money 
due  him.  The  association  refused  to  make 
payment  and  on  January  17,  1899,  this  ac- 
tion was  commeocea  to  recover  from  the 
association  the  sum  of  one  thousand  dollars, 
with  interest  thereon  from  October  1,  180S. 
Certain  property  of  the  defendant  company 
in  this  state  was  attached  In  said  action. 
The  defendant  made  answer,  alleging  that 
there  was  no  contract  to  mature  tue  stock 
at  a  definite  period,  but  that  it  was  only 
estimated,  that  the  stock  would  be  matured 
In  seventy-eight  months.  It  also  claims 
that  any  promise  to  mature  the  stock  with- 
in a  definite  time  would  be  contrary  to  their 
by-laws  anu  charter,  and  contrary  to  the 
laws  of  New  York. 

"By  agreement  of  counsel,  all  Issues  of 
law  and  fact  were  referred  to  Oscar  Hodges, 
a  member  of  the  bar  at  Greenville,  as  spe- 
cial referee.  Mr.  Hodgea  took  testimony, 
and  beard  argument,  and  filed  bla  report, 
wherein  he  concludes  that  the  plaintiff  la 
entitied  to  recover  Judgment  against  tbe 
defendant  for  the  sum  of  one  thousand  dol- 
lars, with  interest  from  October  10,  1898.  at 
tbe  rate  of  seven  per  cent  per  annum,  and 
for  the  costs  of  this  action.'  To  tbia  report 
the  defendant  filed  certain  exceptions.  Aft- 
er hearing  argument,  I  am  satisfied  that  the 
report  of  the  referee  Is  correct  in  every  par- 
ticular, and  the  exceptions  are  hereby  over^ 
ruled.  The  defendant  certainly  made  defi- 
nite assurances  in  those  drcnlara,  and  a 
definite  promise  as  to  the  maturity  of  stock, 
—that  If  tbe  plaintiff  would  pay  the  entrance 
fees,  and  his  monthly  dues  for  sevraty-elght 
months,  at  the  end  of  that  tlma  It  would ' 
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p&j  to  hJm  one  hundred  doUan  for  each 
«hare  of  stock  taken  by  him.  These  assnr- 
ancea  and  this  promise  were  made  for  the 
purpose  of  procuring  the  plaintiff  as  a  stock- 
holder. This  promise  was  definite.  The 
plaintiff  relied  upon  It,  and  made  the  pay- 
ment of  his  entrance  fees  and  his  monthly 
dues.  The  association  knew  that  the  plain- 
tiff was  relying  upon  Its  promise,  and  al- 
lowed him  to  make  all  these  payments  and 
to  incur  the  liability  of  a  stockholder.  It 
received  the  full  benefit  of  this  transaction, 
and  it  cannot  now  be  heard  to  say  that 
the  contract  was  contrary  to  its  by-laws 
or  Its  charter.  Even  If  this  contract  were 
In  excess  of  Its  charter  powers,  the  associa- 
tion would  nevertheless  be  bound  by  It  In- 
asmuch as  It  received  the  full  benefit  there- 
of. In  the  cases  of  WilllamBon  t.  Associa- 
tion (S.  a)  32  8.  E.  76S,  and  Welling  v.  Same 
<S.  C.)  84  S.  B.  400,  these  same  questions 
were  raised.  The  supreme  court  had  t»efore 
It  the  same  circulars,  the  same  certificate, 
the  same  by-laws,  and  the  same  matters 
of  law  as  were  Introduced  In  evidence  in 
this  case,  and  Its  Judgment  was  that  the 
defendant  association  was  bound  to  the  full 
extent  of  its  promise.  These  cases  conclude 
all  the  Issues  here,  and  render  unnecessary 
a  further  dlscuBsiai  of  the  principles  lo- 
volved. 

"This  Is  a  law  case,  and  it  will  be  neces- 
aary  to  have  Judgment  entered  regularly 
upon  this  order.  It  la  therefore  ordered  and 
adjudged  that  the  plaintiff,  David  W. 
Ebaugh,  do  recover  of  the  defendant,  East- 
ern Building  &  Loan  'Association  of  Syra- 
cuse, New  York,  the  sum  of  one  thousand 
dollars,  with  interest  from  October  IB,  1898, 
at  the  rate  of  seven  per  cent,  per  annum, 
now  amounting  to  one  thousand  and  eighty 
•dollars,  together  with  costs  of  this  action, 
and  that  the  plaintiff  be,  and  be  Is  hereby, 
permitted  to  enter  Judgment  for  aald  nim 
and  costs." 

T.  H.  Spain,  for  appellant  Haynswortb, 
Farker  Sc  Patterson,  Ua  respondent 

• 

OABY,A,j.  The  facta  of  this  case  are  folly 
■Bet  forth  in  the  report  <tf  the  master  and  the 
decree  at  the  diciiltjladge,  which  wUl  be  Incor- 
porated In  the  report  of  the  case.  Contracts 
similar  to  Qiat  which  gare  rise  to  the  action 
bereln  hare  recently  been  constmed  by  this 
court  In  the  case  of  Williamson  t.  Aasoclatlon, 
S4  8. 0.  SfB,  82  S.  B.  765,  and  WeUtng  t.  Samfl, 
S«  S.  a  280, 84  S.  B.  409.  See.  also,  cases  dt- 
•ed  In  the  notes  to  Williamson  t.  Assodatlwi 
<B.  0.)  32  S.  E.  765,  71  Am.  St  Bep.  822L  The 
Appellant  contoids  that  Uie  contracta  must  be 
construed  with  reference  to  the  laws  of  New 
7ork.  and  attempts  to  differentiate  this  ease 
from  those  Just  mentioned  on  the  giDund  that 
the  answer  alleges,  and  the  testimony  estab- 
llsbes  the  fact,  that  under  the  laws  of  that 
state  the  by-laws  of  the  association,  and  not 
Its  express  agreem«it  must  prevail  in  the  In- 
terpretation of  the  cmtract  between  the  par- 


ties.  Both  the  master  and  circuit  Judge 
foimd,  aa  matter  of  fact  that  the  laws  of 
New  York  did  not  forbid  the  defeudant  from 
entering  into  an  agreement  by  which  the 
shares  of  stock  would  mature  In  a  definite 
time.  In  his  report  the  master  says:  "The 
question  as  to  whether  this  promise  was  In 
excess  of  the  charter  powers  was  not  express- 
ly decided  by  the  supreme  court,  but  that 
court  did  decide  that  even  though  It  were  in 
excess  of  Its  charter  powers  (In  the  language 
of  Hallway  Co.  t.  McDonald  [Ind.  App.]  46  N. 
E.  1022,  60  Am.  St  Bep.  172),  'the  general 
rule  is  that  where  a  private  corporation  has 
entered  Into  a  contract  not  Immoral  in  it- 
self, and  not  forbidden  by  any  statute,  and  it 
has  been  In  good  faith  performed  by  the  other 
party,  the  corporation  will  not  be  heard  on  a 
plea  of  ultra  vires.'  This  proportion  Is  fully 
sustained  by  the  decisions  of  New  York.  The 
plaintiff  introduced  In  evidence  the  following 
decieiona  of  that  court:  Arms  Co.  t.  Barlow, 
68  N.  Y.  62;  De  Groff  v.  Thread  Co.,  21  N. 
Y.  12i\  Match  Co.  V.  Boeber,  106  N.  Y.  478, 
13  N.  E.  410.  This  constituted  the  only  evi- 
dence before  me  as  to  what  was  the  law  of 
New  York  touching  this  point  I  find  as  a 
matter  of  fact  that  the  Ww  of  New  York  Is 
that  where  a  corporation  enters  Into  a  con- 
tract that  Is  In  excess  of  Its  charter  powers 
or  Is  unauthorised  by  law,  It  will  neverthe- 
less be  bound  to  perform  its  agreement  as 
contained  In  the  contract  If  It  suffers  the 
other  party  to  perform  bis  agreement  and  re- 
ceives the  benefits  and  retains  them.  This 
being  the  law  of  New  York,  it  Is  conclusive 
of  the  case  at  Issue."  The  report  of  the  mas- 
ter was  confirmed  In  all  respects  by  the  circuit 
Judice.  As  this  Is  an  action  at  law,  the  fore- 
going findings  of  fact  are  not  subject  to  re- 
view, but  are  conclusive  on  this  court  As  the 
laws  of  New  York  are  not  In  conflict  with  the 
construction  which  this  court  has  placed  upon 
contracts  similar  to  that  upon  which  the  ac- 
tion herein  Is  founded,  we  fall  to  discover 
any  facts  causing  us  to  differentiate  this  case 
from  those  hereinbefore  mentioned.  It  Is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  affirmed. 


DARWIN  et  al.  T.  MOORE, 
^iwane  Court  of  Sonth  .Can^ina.    July  11, 
1900.) 

DEBGBNT  AND  DISTRIBUTION— CHOSBS  IK  AC- 
TION—TITLE Of*  HEIRS  AND  DISTRIDUTEBS— 
HARVLES9  ERROR— HARRIED  WOMBN^SEP- 
ARATB  ESTATE-CONTRACTS. 

1.  Heirs  and  difltributees  of  a  dn?paBed  per- 
son canoot  acquire  title  to  his  chones  in  ac- 
tion, withont  adminiiitration  proceedinffd,  mere- 
ly by  taking  possession,  so  as  to  anthnrize  the 
maintenance  of  an  action  thereon  lo  their  own 
nameB. 

2.  On  appeal,  a  judgment  for  plaintiff  will 
not  be  reversed  where  it  apiiears  that  the  trial 
court  erred  in  holding  ttiat  defendant's  an- 
swer was  not  verifi^.  wbere  it  appears  that 
plaintiff  was  entitled  to  recover  on  the  met^ 
Its,  and  thought  it  was  verifipd. 

3.  In  an  action  on  a  note  executed  by  a  mar- 
ried woman  In  ItfBft  it  is  not  necessary  for 
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plaintiff,  to  charge  her  separate  estate,  to  show 
that  the  proceeds  ot  the  note  were  used  tor  Its 
benefit,  since  all  that  the  law  required  at  the 
time  of  the  execution  of  the  note  to  charge  the 
defendant's  separate  estate  was  that  she  should 
have  contracted  with  reference  to  her  aeparate 
estate. 

Appeal  from  commoB  pleas  circuit  court, 
Cherokee  coun^;  O.  W.  Buchanan,  Judge. 

Action  by  John  T.  Darwin  and  anot&er 
against  Mary  M.  Moore.  There  was  a  judg- 
ment In  favor  of  plaintiffs,  and  defendant 
appeals.  Affirmed. 

N.  W.  Hardin,  for  appellant  W.  B.  De 
Loach,  for  respondoits. . 

POPE,  J.  B.  B.  Darwin  departed  this  life 
Intestate,  on  the  10th  day  of  NoTember,  1893. 
snrrlved  by  the  plalntifrs  as  his  only  heirs 
at  law  and  distributees.  At  bis  death  he 
held,  as  the  owner  thereof,  a  mortgage  on 
112  acres  of  land,  situate  In  Oherokee  coun- 
ty, in  this  state,  executed  by  the  defendant 
Mary  M.  Moore  while  she  was  the  wife  of 
H.  M.  Moore,  now  deceased,  to  secure  a 
sealed  note  dated '29th  August  1890,  and 
maturing  29th  day  of  August  1896.  for  the 
sum  of  $112.83,  with  8  per  cent  interest 
After  the  death  of  B.  B.  Darwin,  bis  two 
children,  the  pUUntlffs,  took  possesion,  as 
the  owners  thereof,  of  said  sealed  note  and 
mortgage,  and  now  hold  the  same  as  such. 
On  the  8th  day  of  January,  1889.  these  two 
children  of  the  sold  B.  B.  Darwin  brought 
an  action  against  the  said  Mary  M.  Moore 
as  defendant  to  obtain  judgment  on  said 
note  and  mortgage.  The  defendant  appear^ 
ed  and  answered.  Alt  the  issues  were  refer- 
red to  a  special  referee,  by  whose  report  a 
judgment  for  f 1,096.11  In  faror  of  the  plain- 
tiffs against  the  defendant,  as  well  as  for 
foreclosure  of  the  mortgage  on  the  112  acres 
of  land  executed  to  secure  the  debt  was  rec- 
ommended. That  cause  came  on  to  be  heard 
before  his  honor,  O.  W.  Bncbanan,  as  ive- 
sldlng  judge,  upon  ucepttons  to  the  report 
the  pleading,  and  testimony.  He  decreed  In 
favor  of  plaintiffs.  The  defoidant  now  ap- 
peals, aa  follows:  <t)  For  error  In  holding 
that  the  answer  of  the  defendant  was  not 
verified.  (2)  For  error  in  holding  that  "the 
testimony  fully  establishes  the  fact  that  the 
debt  secured  by  the  mortgage  was  created 
with  reference  to  the  separate  estate  of  the 
defendant,  who  was  at  the  time  of  the  exe- 
cution of  the  note  and  mortgage  a  married 
woman";  whereas,  he  should  have  held,  it 
appearing  that  the  defendant  was  a  married 
woman,  and  her  separate  estate  charged 
with  the  payment  of  a  debt  secured  by  a 
mortgage,  that  It  developed  upon  the  plain- 
tiffs to  show,  by  the  preponderance  of  the 
testimony,  that  the  debt  represented  by  the 
note  and  mortgage  was  used  for  the  benefit 
of  her  separate  estate,  and,  this  not  being 
established  by  the  above-stated  rule  of  law. 
Judgment  should  have  been  In  favor  of  the 
defendant.  (3)  For  error  In  not  holding 
from  the  testimony  that  the  action  was  pre- 
maturely brought  (4)  For  error  In  not  hold- 


ing that  plaintiffs  could  not  maintain  this 
action.  (5)  For  error  in  holding  that  the 
"plaintiffs  herein  are  entitled  to  the  relief 
asked  for  in  the  complaint"  for  the  reasons 
hereinabove  stated,  and  adjudging  that  the 
lands  of  the  defendant  be  sold  to  pay  said 
debt  At  the  hearing  before  us,  the  appel- 
lant abandoned  exceptions  numbered  3  and 
4;  hence  they  are  not  for  our  consideration. 

This  court  deems  it  a  doty  it  owes,  in  up- 
holding the  law  in  relation  to  Intestate  es- 
tates, to  state  that  the  practice  ot  the  plala- 
tlffs  in  avoiding  any  administration  of  the 
estate  of  their  father  by  suing  in  their  own 
names,  as  his  heirs  at  law  and  distributees, 
as  holders  of  his  personal  ^topertj,  cannot 
be  sanctionied.  It  la  true  Mr.  John  T.  Dar^ 
win,  as  one  of  the  plalntlfllft.  In  his  testimoDy 
states:  "There  was  no  necessliy  for  admin- 
istration. In  my  opinion;"  but  we  wotdd 
state  that  the  opliUons  of  an  Individual 
claimant  of  property  cannot  outweigh  the 
law.  Strictly  speaking,  there  Is  no  owne^ 
ship  of  personal  iHxipetty  of  an  Intestate  by 
his  children.  They  are  only  entitled  to  re- 
ceive what  is  l^  after  paying  bis  indebted- 
ness and  the  expensM  of  admlnlstrathni. 
The  legal  title  to  mdi  personal  property  of 
an  Intestate  vests  in  his  administrator.  But 
in  the  case  at  bar  the  defendant  declines  to 
raise  this  question,  and  we  fear,  therefore, 
that  as  betweoi  the  plalntlflte  and  def«id- 
ant  we  must  decide  alone  npon  the  ques- 
tions here  presented. 

As  to  the  first  question,  we  agree  with  the 
(drcuit  judge  that  the  plaintUfs  would  be  en- 
titled to  judgment  ev^  if  the  answer  of  the 
defendant  was  verified.  But  in  justice  to  N. 
W.  Hardin,  Esq.,  who  pr^ared  the  answer 
as  the  attorney  of  the  defendant  It  should 
be  stated  that  this  court  la  perfectly  sattsfled 
that  his  client  Mrs.  Mary  M.  Moore,  signed 
the  answer  which  was  verified  by  her  oath 
before  M.  Hardin,  as  a  notary  public.  Her 
testimony  to  the  contrary  was  but  the  ut- 
terances of  a  feeble  old  woman,  who  did  not 
apparently  understand  what  she  was  saying 
In  .this  connection.  She  admitted  that  Mr. 
Hardin  came  to  her  house  aa  her  attorney, 
and  that  she  laid  the  facts  of  her  defuise 
before  him.  This,  however,  as  before  in- 
timated, is  an  abstraction,  and  we  overrule 
this  exception. 

As  to  the  second  exception,  we  may  re- 
mark that  all  that  the  law  required  at  the 
date  of  this  transaction  between  Dr.  Darwin 
and  Mrs.  Moore  was  that  it  should  appear 
that  the  contract  was  made  with  reference 
to  her  separate  estate.  When  this  was 
made  to  appear,  no  attention  need  be  paid 
to  the  question  whether  such  contract  was 
beneficial  to  the  married  woman's  estate. 
When  Mrs.  Moore  was  testifying,  sbe  cer 
talnly  in  her  cross-examination  admitted 
that  she  "contracted  this  debt"  and  at  that 
time  she  "intended  to  pay  it  •  *  •  I 
never  contracted  any  debts  except  for  my- 
self." "I  owned  all  the  lands,  and  what 
debts  I  contracted  I  oonttacted  fw  In  the 
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Interest  of  my  estate."  Tbe  good  lady  erl- 
dently  was  ImiwaBed  with  tbe  Idea  that  she 
would  not  be  required  to  pay  this  debt  M 
long  as  she  IlTed,  and  the  }ong  credit  (five 
yean)  given  to  h«  by  Dr.  Darwin  evidences 
the  fact  that  something  abont  a  long  credit 
was  talked  abont  between  them.  Bnt  the 
old  lady  fixed  by  her  contract  as  the  time 
for  wbldi  ^e  was  to  have  credit  five  years. 
That  time  has  passed,  and  five  years  addi- 
tional have  passed.  She  knew  what  she 
was  doing  when  she  contracted  tills  debt 
It  was  for  her  sqiarate  estate.  The  debt  Is 
now  dve,  and  she  mnst  pay  It 

As  to  fbe  fifth  exception.  It  mnst  be  over- 
mled  for  the  reasons  Jnst  given.  It  Is  the 
Judgment  of  this  conrt  that  tbe  judgment  of 
the  drcnlt  conrt  be  affirmed. 


SHUTS  V.  MANCHESTER  FIBS  A8SUB. 
CO.  et  al. 

(Supreme  Court  of  Soath  CaroUna.   July  11, 

1900.) 

INSURAMCB  —  PROFERTT  —  TITLE  —  DEED  — 
PRODUCTION  —  PAROL  TB8TIM0NT  —  DBUT- 
KRY  OF  DBBD-QUESTION  FOR  JURY. 

Where,  ]n  an  action  on  a  fire  Insurance 

Eollcy  provldinK  that  it  should  be  void  if  the 
aildin^  was  on  irroand  not  owned  hj  the  in- 
sured in  fee  simple,  the  plaintiff  testified  on 
cross-examination  that  aereral  yeare  prior  to 
the  iBBnance  of  the  policy  he  had  executed  a 
deed  to  the  property  to  his  son.  but  it  had 
never  been  deliTcred,  and  the  deed  was  not 

Srodaced.  or  any  testimony  introduced  on  be- 
alf  of  defendant  a  judgment  of  nonsait  was 
erroneons. 

Appeal  from  common  pleas  circuit  conrt  of 
I^ncaater  county;  O.  W.  Buchanan,  Judge. 

Action  by  H.  H.  Shute.  against  the  Man- 
chester Fire  Assurance  Company  and  anoth- 
er. From  a  Judgment  In  favor  of  defend- 
ants, plaintiff  appeals.  Reversed. 

R.  E.  &  R.  B.  AlUcoQ,  for  appellant  Bmest 
Moore,  for  respondents. 

POPE,  J.  Tbe  trial  of  this  action  was  had 
before  Judge  Buchanan  at  the  October  term, 
1899.  of  tbe  ccmrt  of  common  pleas  for  Lan- 
caster county.  After  plaintiff  closed  his  tes- 
timony, upon  the  motion  of  defendant  tbe 
Manchester  Fire  Assurance  Company  Jtidfre 
Buchanan  ordered  tbe  nonsuit  of  plaintiff. 
After  entry  of  Judgment  thereon,  idalntlfl  ap- 
pealed. 

It  seems  to  us  that  the  error  of  tbe  cir- 
cuit Judge,  If  error  there  be.  lies  In  a  very 
narrow  compass,— so  narrow  that  we  may 
lay  our  finger  on  It  If  It  exists.  Tbe  grounds 
of  tbe  motion  for  nonsuit  were:  "That  the 
proof  does  not  correspond  with  tbe  allegation 
of  the  comi^nt;  tbe  testimony  of  the  plain- 
tiff showing  that  be  did  not  have  the  estate 
In  the  property  in  question  which  the  com- 
plaint alleged;  ol^ectlon  having  been  made 
to  all  evidence  showing  any  estate  or  insure 
aUe  Interest  hi  the  plaintiff  other  than  alleg- 
ed in  the  complaint  The  taisnraUe  Interest 
represented  by  tbe  plaintiff  and  Us  wife  In 


the  property  menttoiwd  In  the  policy  was  not 
Insured.  That  where  the  plaintiff  alleges 
himself  to  be  the  owner  of  the  property,  and 
bases  his  complaint  thereon,  allegti^  that 
snch  Insurable  Interest  was  Insured  under  the 
pt^cy.  therefore  be  cannot  recover  thereon 
by  proving  another  Insurable  Interest,  not 
contemplated  by  the  parties  or  mentioned  In 
the  policy.  That  the  plaintiff  alleges  one 
contract  and  offers  proof  as  to  another.  Al- 
so, that  the  very  policy  annexed  as  an  ex- 
hibit to  the  complaint  contained  a  promissory 
warranty  on  the  part  of  the  plaintiff  that  he 
was  the  sole  and  uncondltlona]  owner  of  the 
property,  and  12iat  the  building  was  on 
gronnd  owned  by  the  insured  In  fee  simple, 
and  in  bis  complaint  the  fnlflllment  of  this 
condition  Is  alleged,  whereas  there  is  no  proof 
either  of  the  contract  alleged,  or  the  fnlflll- 
ment of  the  terms  and  conditions  thereof.** 
Tbe  foregoing  grounds  of  motion  for  a  non- 
salt  were  substantially  talien  down  by  a  ste- 
nt^rapher.  The  plaintiff  (appellant),  in  ar- 
gument, contended  that  the  execution  of  the 
alleged  deed  of  conveyance  had  not  been 
proved,  and  the  deed  had  not  been  offered  in 
evidence,  and  that  the  title  of  tbe  property 
was  still  In  the  plaintiff;  and.  when  the 
Judge  Indicated  an  adverse  view,  plaintiff's 
counsel  remarked,  'If  your  honor  has  any 
doubt  about  the  delivery  of  the  deed,  we 
wotdd  like  to  put  the  subscribing  witnesses 
on  the  stand,  as  to  tbe  execution  and  deliv- 
ery of  the  alleged  deed."  The  judge  refused 
to  do  this;  remarking  that  the  plaintiff  had 
rested,  and  tble  was  a  motion  for  a  nonsuit. 
The  circuit  Judge  then  made  his  ruling  on 
the  motion,  as  follows,  viz.:  "My  Idea  about 
the  case  Is  this:  Here  is  a  men  comes  to  an 
insurance  company,  by  bis  agent,  and  says: 
"Look  here.  Yon  have  been  carrying  my  in- 
surance about  3  or  4  years.  I  want  to  re- 
new my  Insurance.'  Practically  says  tbnt. 
because,  when  he  says  that  by  an  asent.  he 
says  that  himself.  No  questions  were  asked, 
at  an.  The  company  says:  'All  right.  Here 
It  Is.'  Wen,  it  turns  out  now  that  at  a  time 
heretofore  that  property  npou  which  this  pol- 
icy was  written  had  been  conveyed  to  some- 
body else.  The  agent  of  the  company  says: 
'Well,  I  Insured  you'  such  a  time  and  siicli  a 
time.  'I  will  Insure  yon  In  pa^8^|ance  of 
the  contract.*  Well,  now,  not  one  syllable 
Is  Riven  him  of  any  change  at  all  In  the  con- 
dition. Here  Is  a  man  who  has  conveyed 
away  the  property,  knows  the  insurance  has 
been  carried  as  bis  property,  and  does  not 
give  the  Insurance  company  a  word  of  notice. 
Is  that  putting  these  men  on  notice?  The 
company  did  not  know  It.  Was  It  his  negli- 
gence, his  lack  of  care?  I  don't  think,  from 
whatever  standpoint  you  view  It  there  is  any 
evidence  of  waiver,  'niere  Is  certainly  not 
any  evidence  here  to  show  any  fee-slmple  ti- 
tle, nor  can  tbe  complaint  be  sustained  here 
up<m  the  ground  of  a  lesser  estate.  Now.  If 
plaintiff's  statement  be  true,  he  not  only  has 
no  lesser  estate,  bnt  no  estate  at  all.  except 
ID  estate  hung  up  In  the  skies,  depending 
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upon  the  affection  the  children  hare  for  their 
—for  the  plaintiff?  I  don't  think  so.  He 
does  not  sue  as  agent,— as  trustee.  He  sues 
in  his  own  name.  He  does  not  say  he  was 
acTJng  for  A.,  B.,  and  C..— acting  as  agent, 
—but  the  allegation  Is  that  he  Is  owner  In 
fee  simple.  Well,  now,  It  might  be  said  In 
reply  that  the  matter  of  forfeiture  Is  a  mat- 
ter of  specific  defense;  but  ft  1b  also  true, 
■when  a  plaintiff  undertakes  to  anticipate  the 
defense,  and  to  prove  that,  and  to  prove  him- 
self In  court  and  out  of  court  at  the  same 
time,  he  goes  out  of  court,  because  he  could 
have  gone  and  proved  bis  loss  alone.  Now, 
by  the  same  thing  he  attempts  to  prove  his 
status  In  court  h^  proves  himself  out  of 
court  I  think  the  nonsuit  ought  to  go.  That 
la  my  Judgment."  The  Judge  then  signed  the 
following  order  of  nonsuit:  "The  plaintiff 
having  concluded  bis  evidence,  and  a  motion 
for  a  nonsuit  having  been  made  by  the  de- 
fendant, after  hearing  argument,  ordered  that 
said  motion  for  nonsuit  be,  and  the  same  Is 
hereby,  granted,  upon  the  grounds  made  and 
reasons  expressed,  taken  down  by  the  ste- 
nographer. October  24,  18W.  O.  W.  Bocb- 
anan.  Judge." 

Notice  of  appeal  from  the  Judgment  and 
order  of  nonsuit,  and  from  the  ruling  of 
the  circuit  Judge  at  the  trial,  vlthin  10  days 
from  the  rising  of  the  court,  to  the  supreme 
court  for  reversal  and  correctton  of  the 
same,  was  given;  and  the  following  are  the 
exceptions  and  grounds  of  appeal:  "(1)  Be- 
cause the  forfeltnre  of  an  Insnrance  policy 
la  a  matter  of  defense,  and  the  policy  of 
this  Insurance  was  duly  admitted  and  pro- 
duced In  court,  and  It  was  Incnmbent  opon 
the  Insnrance  company  to  show  by  compe- 
tent evidence  wherein  the  forfeiture  lay, 
and  the  drcult  Judge  erred  in  withholding 
the  Issues  from  the  jury.  (2)  Because  the 
Introduction  of  tiie  policy  raised  the  pre- 
sumption that  Its  terms  had  been  compiled 
with,  and  it  was  then  a  qnestlon  for  the  Jue7 
to  determine,  and  the  Judge  erred  In  grant- 
ing the  moUon  for  nonanlt  (8)  Because  the 
circuit  Judge  erred  In  assuming  that  then 
was  a  conveyance  by  the  plaintiff  to  his 
sons,  changing  the  title  to  the  house  Insured 
and  the  surrounding  lands,  when  the  allured 
deed  was  not  proven  and  not  offered  in  evi- 
dence at  all.  (4)  Because  he  erred  In  assum- 
ing that  there  was  a  change  of  title  in  the 
property,  when  all  the  witnesses  that  made 
any  reference  to  the  alleged  deed  testified 
that  the  same  bad  been  signed  by  the  plain- 
tiff, but  not  delivered  as  a  deed,  and  was 
never  intended  by  either  party  to  operate 
as  a  conveyance  In  the  lifetime  of  i^ntlff. 
(Si  Because  the  alleged  deed  was  set  up  In 
the  answer  as  a  defense,  and  it  was  lncum< 
bent  on  the  defendant  company  to  prove 
the  same,  and  the  Judge  erred  In  assuming 
the  alleged  change  In  the  title  without  such 
proof.  (6)  Because  the  mere  admission  that 
the  alleged  deed  was  signed  in  1882,  but  nev- 
er delivered,  Is  nut  legal  proof  of  the  convey- 
ance of  the  property.  The  testimony  of  the 


Shnte  family,  drawn  out  on  the  cross-exam- 
ination, that  the  plaintiff  had  some  years  aga 
signed  a  paper,  to  take  effect  after  his  death, 
but  which  was  not  delivered,  and  was  never 
intended  to  be  delivered,  in  plaintiff's  life- 
time, was  no  evidence  to  passlhe  title  out  of 
plaintiff.  And  the  circuit  Judge  erred  there- 
in. (7)  Because  the  plaintiff's  attorneys, 
when  they  discovered  the  Inclination  of  the 
Judge,  proposed  to  go  further  than  their 
duty,  and  swear  the  subscribing  witnesses 
to  the  alleged  deed,  to  show  that  the  same 
was  not  delivered,  and  was  never  intended 
to  be  delivered,  as  a  conveyance,  but  the 
court  refused  this  request  Because  the 
alleged  deed  was  signed  In  1892.  bnt  not  de- 
livered, and  the  house  was  first  Insured  in 
18&4,  again  in  1896,  and  now  again  In  1896, 
by  the  defendant  company;  and  the  presid- 
ing Judge  erred  In  assuming  that  the  title 
to  the  property  Insured  changed  hands  after 
the  first  policy  was  delivered,  contrary  to 
the  facts,  not  considering  that  this  would 
raise  the  question  of  waiver  of  tbe  defense. 
(9)  Because,  when  E.  K.  Palmer  applied  for 
the  policy  in  1894,  1895.  and  In  1896,  it  was 
proof  that  no  concealment  and  no  misrepre- 
sentations were  made,  and  that  no  ques- 
tions whatever  were  asked  by  the  Insurer, 
and  that  Palmer  had  no  knowledge  of  any 
change  whatever  In  the  title,  and  that  Shnte, 
the  plaintiff,  bad  no  knowledge  of  the  con- 
tents of  the  poUcy.  and  that  he  had  no  com- 
munication at  any  time  with  any  agent  of 
the  Insurance  company;  and  the  drcnit 
Judge  mlsconceired  this  testimony,  and  erred 
In  assuming  that  there  was  no  waWer  by  the 
defendant  company,  and  no  negligence  on  its 
part  These  were  questions  of  fact  for  tbe 
Jury.  (10)  Bebause  it  was  In  proof  that  tbe 
defendant,  Immediately  after  the  honae  was 
burned  down,  was  tbe  first  to  raise  the  ques- 
tion of  forfeiture  set  up  In  its  answer,  and 
before  the  said  E.  K.  Palmer,  agent,  bad  bad 
knowledge  of  tbe  all^^  change  in  the  tltie, 
and  before  the  plaintiff  had  any  knowledge 
of  the  c<mtents  of  the  policy  of  insnrance; 
and  the  inquiry  when  and  bow  this  informa- 
tion was  acquired  by  tbe  defendant  com- 
pany should  have  been  left  to  tbe  jniy,  to 
determine  whether  or  not  there  was  a  waiv- 
er of  this  defense.  (11)  If  the  insurer,  be- 
fore fsstiing  tbe  policy,  asks  for  no  informa- 
tion, and  the  Insured  makes  no  repreeenta- 
tions.  It  must  be  presumed  that  tbe  Insur- 
er has.  In  person  or  by  agent,  in  such  a 
case,  obtained  all  tbe  information  derired 
as  to  tbe  inemises  insured,  or  that  be  ven- 
tures to  take  the  risk  without  it,  and  that 
the  Insured,  being  asked  nothing,  has  a 
right  to  presume  that  nothing  on  tbe 
is  desired  from  blm.  Such  were  tbe  facts 
in  this  instance,  and  the  nonsuit  was  erro- 
neously granted.  (12)  Insurance  companies 
or  their  agente  are  presumed  to  know  what 
facte  and  circumstances  are  material  to  tbe 
risk  much  better  than  persons  applying  for 
the  insurance,  and  If  they,  as  in  this  1d- 
stance,  choose  to  accept  the  risk  without 
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inquiry,  and  wben  a  Iom  ocean  It  appears 
that  some  fact,  which  the  insurance  com- 
pany may  regard  as  material  to  the  risk 
was  not  communicated  by  the  Insared,  com- 
mon honesty  and  fair  dealing  forbid  that 
this  shall  operate  as  a  forfeltore'  of  the 
policy.  (13)  Becanse  the  proof  did  not  vary 
from  or  contradict  the  allegations  of  the 
complaint,  and,  even  it  it  were  so,  It  was 
no  ground  for  a  nonsuit  (14)  Because  the 
policy  of  Insurance  did  not  contain  a  promis- 
sory warranty  to  bind  plaintiff.  (16)  Be- 
canse, even  if  any  of  the  material  specifica- 
tions In  the  policy  were  not  iffoven,  the  con- 
duct of  the  defendant  company  was  such  as 
to  raise  the  presumption  of  a  waiver,  and 
was  a  question  of  fact  for  the  Jury  to  de- 
termine." 

There  la  no  doubt  but  that  the  circuit 
Judge  was  impressed  with  the  idea  that  the 
plaintiff  sued  for  one  thing,  and,  in  his  di- 
lemma, wanted  to  recover  for  another  thing. 
In  discussing  the  matter  of  a  nonsuit,  this 
court,  in  the  case  of  Willia  v.  Hammond,  41 
S.  G.  15S,  19  S.  B.  312,  said:  "It  Is  setUed 
law  In  this  state  that  the  circuit  Judge  ought 
not  to  grant  a  motion  for  a  nonsuit  if  there 
is  any  competent  testimony  before  the  Jury 
in  support  of  plaintiff's  tender  of  Issues; 
but,  on  the  other  side,  It  is  equally  true,  if 
no  such  testimony  is  offered,  such  motion 
should  be  granted.  The  solution  of  this 
question  therefore  involves  a  consideration 
of  the  pleadings,  and  the  fact  whether  any 
testimony  was  offered  by  plaintiff  to  support 
the  issues  there  tendered."  When  the  plain- 
tiff in  this  action  at  bar  complains  upon  the 
policy  of  Insnrance  made  for  him  by  his 
agent,  E.  K.  Palmer,  with  the  defendant 
insurance  company,  and  makes  such  policy 
a  part  of  his  complaint,  there  can  be  no 
doubt  but  that  such  policy  evidences  the  con- 
tract betwixt  the  parties.  The  contract  was 
In  writing,  and  It  became  the  duty  of  the 
circuit  Judge  to  expound  such  writing.  This 
contract  contained  these  prorisions:  "This 
entire  policy  shall  be  void  *  *  *  If  the 
interest  of  the  insured  be  other  than  uncon- 
ditional and  sole  ownership,  or  if  the  sub- 
ject of  the  Insurance  be  a  building  on  groimd 
not  owned  by  the  Insured  in  fee  simple."  So, 
aa  we  said,  It  was  the  duty  of  the  Judge  to 
construe  these  provisions  of  the  policy. 
Again,  the  deed  itself,  which  was  testlfled  to 
by  the  plaintiff  and  his  two  sons,  was  not 
brought  before  the  court,  except  in  this  tes- 
timony. Therefore  the  circuit  Judge  had  no 
right  to  say  what  the  testimony  of  these  wit- 
nesses proved  (he  said  that  such  testimony 
showed  that  the  plaintiff  had  no  fee-simple 
title  to  the  land  on  which  the  building  in- 
sured waa  located),  especially  when  the  deed 
Itself  was  not  fvoduced,  and  reliance  was 
bad  upon  the  testimony  of  the  plaintiff, 
which  declared  that  the  deed  was  "signed." 
He  never  declared  hi  bis  testimony  that  the 
deed  -wax  "delivered."  It  Is  the  duty  of  the 
iurj  to  take  care  of  the  testimony.  In  ad- 
dition «D  all  these  matters.  It  was  1b  testi- 


mony that  B.  K.  Palmer  never  told  the  insur- 
ance company  of  this  deed,  for  he  did  not 
know  ci  It,  and  that  the  plaintiff  neree  told 
the  insurance  company  of  this  deed,  and  yet 
this  Insurance  company,  as  soon  as  It  became 
liable  to  pay  this  policy,  suddenly,  through 
Its  adjuster,  disclosed  to  the  plaintiff  that 
it  knew  of  this  deed.  Now,  with  such  testi- 
mony before  the  court,  and  with  no  explana- 
tion of  when  or  how  the  Insurance  com- 
pany had  this  knowledge,  the  circuit  Judge 
tiad  no  right  to  take  such  testimony  from 
the  consideration  of  the  Jury.  If  the  insur* 
ance  company  knew  that  this  land  had  been 
conveyed  to  the  three  sons,  and  yet,  after 
such  knowledge,  granted  a  policy  thereon  to 
the  plaintiff,  it  may  be  (we  wiU  not  assert 
it  as  a  fact)  that  the  Insurance  company 
waived  the  requirement  of  its  policy  that 
the  plaintiff  should  be  the  sole  and  uncon- 
ditional owner  of  the  land,  or  that  the  bond- 
ing It  insured  should  t>e  located  on  land 
owned  by  the  plaintiff  In  fee  simple.  With- 
out expending  any  further  time,  we  prefer 
to  have  the  new  trial  without  any  hamper- 
ing restrictions  thweon  from  us.  It  is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circuit  court  be  reversed,  and  that  the 
action  be  remanded  to  that  court  for  a  new 
trial. 


BIYBRB   V.   PRIESTER.     PRIBgrBB  T. 
WHAIiET  et  sL    PRIESTER  et 
aL  V.  SAME, 
(Supreme  Gonrt  of  South  Carolina.    July  11, 

1900.) 

THIAL-WAIVKR  OP  I RRBaDLAR ITT— DOCKET- 
ING OF  CAUSE  ON  CALENDAR 
—EXTRA  TERM. 

Wbere  a  party,  without  objection,  par* 
ticlpates  at  an  extra  teni\  of  the  circuit  court 
Id  the  trial  of  a  cause  not  docketed  at  tlie  pre- 
ceding regular  term,  he  will  be  deemed  to 
have  waived  his  objection  that  tiie  cause  was 
not  docketed  on  the  calendar  of  the  preced- 
ing regular  term,  and  the  court  has  jurindio 
tion,  notwithstanding  Code.  S  28,  proriding  that 
no  cause  shall  be  tried  at  any  extra  term  of 
the  drcoit  court  unless  previously  docketed  od 
some  one  of  the  calendars  of  the  last  preceding 
r^lar  term  of  said  court. 

Appeal  from  common  pleas  circuit  court 
of  Barnwell  county;  R.  0.  Watts.  Judge. 

Action  of  trespass  to  try  title  by  J.  M.  Riv- 
ers against  T.  E.  Prlester,  consolidated  wIOi 
a  motion  by  J.  P.  Priester  against  Whaley  & 
Rivers  to  vacate  a  Judgment  in  foreclosure. 
There  was  a  Judgment  In  favor  of  plaintiff 
In  the  action  of  teespaas  to  try  title,  and  de- 
fendant appeals.  Judgment  affirmed,  as  Is 
also  the  denial  of  the  motion  to  vacate  the 
Judgment  in  foreclosure. 

J.  O.  Patterson,  for  appellants.  Bates  ft 
Slmms,  for  respondents. 

GARY.  A.  J.  The  fftcts  of  tills  case  are 
thus  set  forth  by  Judge  Townsend  In  that 
portion  of  his  decree  which  we  have  copied, 
as  follows:  "The  first  above  mentioned  case 
Is  for  trespass  to  try  title.  In  the  usual  form. 
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and  was,  by  coneent,  referred  to  the  master 
to  take  testimony  and  to  report  to  this  court, 
and  said  report  Is  in.  The  remaining  two 
matters  were  motions  to  vacate  and  set 
aside  a  Judgment  in  foreclosure  heretofore 
entered  In  this  court,  and  all  of  these  mat- 
ters, being  closely  connected  and  dependent 
upon  the  same  state  of  facts,  were,  by  con- 
sent, heard  by  me  together,  upon  the  plead- 
ings and  testimony  la  the  first  case,  and  up- 
on the  papers  In  the  motloDs  above  stated. 
The  following  are  facts  found  by  me  after 
hearing  the  whole  matter,  and,  for  conven- 
ience, are  arranged  in  narrative  form:  Up- 
on the  27tb  day  of  February,  1891,  and  the 
7th  day  of  September,  1891,  the  above-men- 
tioned J.  P.  Priester  executed  and  delivered 
to  Whnley  &  Bivers  two  mortgages  upon  the 
real  estate  In  the  complaint  set  forth  and  de- 
scribed, in  the  sum  of  three  thoiisand  dol- 
lars each,  and  these  two  mortgages  were 
dujy  recorded  In  the  office  of  B.  M.  C.  for 
said  county  upon  the  27th  day  of  Febmary 
and  the  7th  day  of  September,  1891,  respec- 
tively. In  Book  54,  p.  99,  and  Book  54,  p. 
135.  The  said  Priester  having  defaulted 
In  the  payment  of  said  mortgages,  an  effort 
was  made  by  the  said  Whaley  &  Bivers  to 
foreclose  the  same  under  the  power  contain- 
ed in  said  mortgage,  by  an  advertisement  in 
one  of  the  newspapers  in  said  county.  The 
said  defendant  J.  P.  Priester,  through  his 
attorneys,  Messrs.  Patterson  &  Holman,  filed 
an  action,  entitled  'J.  P.  Priester  v,  Whaley 
&  Bivers,'  for  an  accounting,  and  injunction 
pending  same;  and  the  said  sale  was  en- 
Joined,  and  a  mle  to  show  cause  why  the 
Injunction  should  not  be  continued  pending 
the  trial  of  the  case  was  granted  by  his 
honor.  Judge  Wltherspoon,  and  at  the  No- 
vember, 1894,  term  of  said  court  the  matter 
was  argued,  the  injunction  continued,  and 
an  order  of  reference  to  take  the  account- 
ing demanded  by  the  mortgagor  was  signed 
by  his  honor.  Judge  Wltherspoon,  all  at  the 
said  term  of  court.  The  order  of  reference 
to  the  master,  however,  required  the  refer- 
ence to  be  held  by  a  given  day,  and  the  same 
was  not  held  within  the  time  limited  by  said 
order;  and  when  the  same  was  held  the 
mor^agor's  attorneys  aforesaid  appeared 
before  the  master,  and  objected  to  the  refer- 
ence on  the  ground  that  the  said  order  was 
functus  officio,  and  had  expired  by  Its  own 
limitation,  and  at  the  same  time  gave  notice 
that  at  the  succeeding  term  of  the  conrt  said 
attorneys  wotild  apply  for  an  order  of  dis- 
contlnnance  of  said  action  flied  on  behalf  of 
said  Priester,  mortgagor.  Nothing  was  done 
by  the  master  at  this  reference,  beyond  tak- 
ing proof  of  the  mortgages  admitted  by  the 
complaint  of  the  plaintiff;  and  the  defend- 
ant mortgagees,  Whaley  ft  RlTen,  who  ta 
said  action  had  filed  an  affirmatlTe  answer 
praying  foredosnre  said  mtHTtgages,  gave 
due  notice  to  plaintiff's  sttoneys  Ihat  upon 
a  given  day  tbey  would  take  the  testimony 
of  jr.  H.  Bivers,  one  of  the  defendants,  be- 
fore a  notary  pabUc  in  Charleston,  de  bene 


esse.  At  the  hearing  no  one  appeared  for 
the  plaintiff,  the  testimony  of  Bivers  was 
taken,  and  the  whole  accounting  gone  into 
and  testlfled  to  in  detail;  and  this  testimony 
so  taken  was  duly  sent  to  the  clerk  of  this 
court,  to  be  used  in  the  trial  of  the  cause, 
and  the  whole  matter  (that  Is  to.  say,  the 
application  for  a  discontinuance,  the  report 
of  the  master,  and  the  testimony  de  bene 
esse)  was  all  ready  for  a  hearing  at  the  regn- 
lar  term,  In  July,  189S.  This  conrt  was  not 
held,  however,  at  that  term,  owing  to  the 
Illness  of  Judge  Watts,  but  his  honor.  Chief 
Justice  Mclver,  appointed  a  special  term,  to 
be  held  in  August  of  said  year,  and  at  this 
special  term  Judge  Watts  presided.  The 
case  was  called  up,  and  Messrs.  Patterson  & 
Holman  moved  to  discontinue  the  action, 
and  defendant's  attorney  moved  for  a  trial 
and  a  Judgment  of  foreclosure.  His  honor. 
Judge  Watts,  granted  a  Judgment  of  fore- 
closure, and  In  said  decree  it  appears  that 
the  plaintiff's  attorneys  had  announced  that 
they  had  obtained  all  the  relief  demanded 
by  them.  Upon  the  filing  of  this  decree 
the  attorneys  for  Priester,  the  mortgagor, 
gave  notice  of  appeal  to  the  supreme  court 
from  the  Judgment  of  foreclosure,  and  pre- 
pared their  case,  with  exceptions,  etc.;  but 
the  said  appeal  was  dismissed  for  want  of 
prosecution,  and  the  lands  described  In  the 
complaint  and  answer  were  sold  by  the  mas- 
ter for  said  county  upon  sales  day  in  No- 
vember In  1895,  under  said  decree  of  foreclo- 
sure, and  were  purchased  by  J.  M.  Bivers, 
who  complied  with  the  terms  of  sale  and  re- 
ceived master's  title  to  the  same  upon  the 
same  day,— sales  day.  After  the  sale  by  the 
master  the  said  lands  were  sold  by  the  sher- 
iff of  said  county  under  certain  and  sundry 
Judgments  recovered  against  the  said  mort* 
gagor.  J.  P.  Priester,  subsequent  to  the  date 
and  record  of  said  mortgages  foreclosed  as 
above  stated;  and  at  this  sale  the  said  J.  P. 
Priester  and  his  said  attorneys,  Messrs.  Pat- 
terson &  Holman,  purchased  satd  land,  and 
instructed  the  said  sheriff  to  make  titles  to 
Mrs.  T.  E.  Priester,  the  wife  of  the  said  J. 
P.  Priester,  which  titles  were  executed  and 
delivered  In  March,  the  year  foHowlng;  At 
the  March  term,  189&.  the  said  master's  re- 
port of  sale  came  In,  and  was  duly  confirmed 
by  his  honor,  Judge  Aldrliib,  without  objec- 
tion, and  thereafter  certain  efforte  were  made 
to  obtein  possession  of  said  premises.  In  the 
nature  of  write  of  assistance,  on  the  part  of 
the  purchaser  at  said  master's  sale,  J.  M. 
Bivers,  but  proved  Ineffectual,  owing  to  Mrs. 
T.  B.  Priester  and  J.  P.  Priester  setting  up 
independent  title  In  Urn.  Priester;  and  the 
Judge  held  tliat  she  not  having  been  a  party 
to  the  record,  and  no  Us  pendens  having  been 
filed,  she  conld  not  be  ejected  In  a  ramniAiy 
way,  as  desired,  but  that  Abe  should  have 
ber  day  in  court,  whereupon  the  aboTe  first 
entitled  actkm  was  brought  by  the  said  3. 
M.  Bivers  to  recoT«  possession  of  tbe  prem- 
ises, and  Tor  damages  for  Ite  holding  by  satd 
Bfrik  Priester.  Mrs.  FrieBtor*s  answer  seti 


Digitized  by 


Google 


S.C) 


BIVEBS  V. 


PBIESTEB. 


&46 


up.  practically,  in  defoue,  that  tbe  judg- 
ment of  forecloaure  above  alluded  to  was  a 
nullity,  haviag  been  recoTered  at  a  epeclal 
term  of  the  court,  and  that  the  case  was  not 
formerly  opon  the  calendar,  and  hence  the 
master's  title  conveyed  nothing  to  the  plain- 
tiff J.  M.  ^vers.  These  Issues  being  made 
up,  the  case,  by  consent,  as  above  stated, 
was  referred  to  the  master  to  take  testi- 
mony. At  these  references  <there  were  sev- 
eral) It  was  admitted  that  both  plaintiff  and 
defendant  claimed  from  a  common  source, 
in  the  person  of  J.  P.  Prlester;  and  it  was 
shown  that  the  plaintiff  claimed  under  the 
foreclosure  proceedings  In  re  J.  P.  Prlester 
T.  Whaley  &  Rivers,  upon  the  mortgages 
above  set  forth,  whilst  the  defendant  claim- 
ed under  the  judgments  against  J.  P.  Prlest- 
er, and  BherlfTs  sale  thereunder.  The  ques- 
tion thus  presented  is,  which  has  the  para- 
mount title?  Damages  were  also  proved  at 
said  reference  in  favor  of  plaintiff,  and  not 
contradicted,  of  one  hundred  dollars  per 
planting  year.  Plaintiff's  counsel  gave  no- 
tice at  the  reference  that  if  It  was  deemed 
by  the  court  that  an  allegation  of  damages 
should  b*  specifically  made,  and  that  there 
should  be  such  allegation  In  the  prayer  for 
judgment,  they  would  ask  for  an  amend- 
ment of  the  complaint  so  as  to  conform  to 
the  nndlspoted  testimony  as  to  the  damages. 
At  the  close  of  these  references  the  defend- 
ants' attorneys,  Messrs  Patterson  &  Holman, 
and  also  on  behalf  of  J.  P.  Prlester,  had 
served  upon  Whaley  A  Rivers,  the  judgment 
creditors  in  foreclosure,  as  above  stated, 
two  motions  to  vacate  said  Judgment  of 
foreclosure,  which  are  the  two  motions  set 
forth  at  the  head  of  this  decree.  These  mo- 
tions base  the  relief  desired  upon  the  same 
ground  as  set  up  in  the  answer  of  Mrs.  T.  B. 
Prlester,  to  wit,  because  of  the  aller^d  lack 
of  jurisdiction  In  the  court  at  said  special 
term  to  try  a  case  not  at  that  time  on  the 
calendar.  These  are  the  facts  constituting 
a  history  of  this  case.  Having,  therefore, 
fully  considered  the  facts  of  the  case,  I  am 
of  tbe  opinion,  and  I  so  conclude,  that  the 
foreclosure  case,  as  above  stated,  having 
been  commenced  In  November,  1894,  and 
having  had  orders  granted  therein,  and  the 
same  having  been  in  all  respects  fully  ready 
fur  trial  at  tbe  regular  term  of  tbe  court  pre- 
ceding tbe  special  term,  and  at  the  special 
term  was  beard  without  objection  on  tbe 
part  of  tbe  mortgagor,  J.  P.  Prlester,  on  ac- 
count of  tbe  alleged  ntmdocketiug,  but  the 
bearing  baving  been  fully  acquiesced  in  by 
the  aald  attorneys  for  Prlester,  his  honor's 
decree  in  foreclosure  was  rightly  granted. 
And  tbe  case  of  Simms  v.  PhllUps,  cited  by 
Meesra.  Patterson  &  Holman,  does  not  apply 
to  tbe  case  In  foreclosure  beard  by  bis  hon- 
or, Jndge  Watts,  in  that  the  said  case  was 
heard  without  objection  on  tbe  ground  of 
nondocketing,  and  that  thla  was  a  right  tibat 
could  be  waived  by  consent  or  aeqnleaeence 
In  same,  wberaaa  In  the  case  <tf  SUmms  t. 
PtallUiM  the  case  was  not  ready  tat  trial  at 
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the  regular  term  preceding  the  «rtra  term, 
and  was  beard  over  the  objections  specially 
raised  by  the  defendant's  attorneys  on  the 
ground  that  the  case  had  not  been  ready  for 
trial  at  the  said  regular  term,  and  had  not 
been  docketed  by  defendant's  consent,"  etc. 

The  record  contains  the  following  state- 
ment: "Only  so  much  of  the  testimony  is 
printed  as  shows  the  damages  for  the  pos- 
session of  the  land,  and  the  notice  of  pro- 
posed amendment  of  the  complaint  whlcli 
was  given  at  the  reference  before  the  mas- 
ter,—all  other  questions  of  fact  as  found  by 
Judge  Townsend,  being  admitted  to  be  cor- 
rect—and the  only  questions  raised  by  this 
appeal  being:  First,  whether  Judge  Town- 
send  is  right  In  holding  that  Judge  Watta 
had  jurisdiction,  at  a  special  term  of  coui-t, 
to  hear  and  determine  the  case  of  fore- 
closure In  the  original  suit  of  J.  P.  Prlester 
V.  Whaley  &  Rivers,  and  that  that  question 
Is,  as  to  J.  P.  Prlester  arid  his  wife,  Mrs. 
T.  E.  Prlester,  res  adjudlcata,  and  that  Mrs. 
Prlester  is  estopped  by  the  facts  to  defeat 
plaintiff's  recovery;  and,  second,  whether 
the  judge  abused  his  discretion  In  allowing 
tbe  amendment  to  the  complaint  It  Is  ad- 
mitted that  the  judgment  In  the  case  of  J.  P. 
Prlester  v.  Whaley  &  Rivers,  under  which 
the  plaintiff  J.  M.  Rivers  purchased,  was  In 
all  respects  regular,  and  properly  entered  up 
In  the  clerk's  office,— the  only  objection  now 
urged  against  It  being  that  it  waa  obtained 
at  a  special  term  of  court,  and,  in  appel- 
lants' view  of  the  testimony,  was  not  dock- 
eted the  requisite  length  of  time  before  the 
said  hearing,  although  it  Is  admitted  that 
no  objection  of  this  nature  was  made  by  de- 
fendants* attorneys  In  said  suit  at  said  trial, 
and  that  they  took  an  appeal  to  the  supreme 
court  for  the  decree  of  foreclosure,  served 
exceptions,  etc.;  but  no  exception  of  this 
character  was  taken,  and  finally  said  appeal 
was  duly  dismissed  for  want  of  prosecu- 
tion, and  the  master's  report  of  sale  there- 
after duly  confirmed,  without  objection." 

The  circuit  Judge  refused  the  two  motions 
to  vacate  the  judgment  hereinbefore  men- 
tioned, and  adjudged  the  plaintiff's  title  to 
be  paramount  to  that  of  Mrs.  T.  B.  Prlester, 
and  that  the  plaintiff  was  entitled  to  the  pos- 
session of  the  land,  and  to  enter  up  judg- 
ment for  $400  damages  for  the  unlawful 
withholding  of  aaid  possession.  He  also  or- 
dered that  the  complaint  be  amended  ao  as 
to  conform  to  the  testimony,  by  adding  a 
q>eciflc  allegation  of  damages. 

We  will  first  consider  the  question  of  ju- 
risdiction. The  only  ground  upon  whleb  it 
was  contended  that  Jndge  Watta  did  not 
have  jurisdiction  to  try  tbe  case  was  that 
It  had  not  been  docketed  ttie  requisite  length 
of  time  before  it  waa  heard.  The  circuit 
jud|^,  in  his  decree,  points  out  the  distinc- 
tion betwe«  this  case  and  that  of  SImms 
T.  PhlUtps,  40  B.  a  149,  24  S.  E.  97.  Tbe 
court  of  common  pleas  for  Barnwell  coun- 
ty  had  acquired  jarladiction  of  the  canse  be- 
fore the  spedal  tenn  ot  conrt  cmnmenced. 
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l£  the  court  did  cot  have  Jurladfctioa  of  the 
subject-matter  of  the  action,  It  could  neither 
lia\e  been  tried  at  the  general  nor  at  the 
special  term  thereof.  The  statutory  provi- 
sion as  to  what  cases  could  be  heard  at  the 
special  term  of  the  court  related  merely  to 
the  time  of  hearing,  and  not  to  the  subject- 
matter  of  the  action.  The  parties  to  the  ac- 
tion had  the  right  to  waive  compliance  with 
the  statutory  requirements  as  to  the  docket- 
ing, which  the  circuit  Judge  finds  was  done 
iu  this  case.  In  the  case  of  Orerstreet  v. 
Brown,  4  McCord,  79,  the  court  uses  this 
language:  "*  *  *  Although  a  person  can- 
not by  consent  give  Jurisdiction  to  a  conrt 
where  It  had  no  Jurisdiction  before,  yet, 
where  the  court  has  jurisdiction  of  the  mat- 
ter, and  the  party  has  some  privilege  which 
exempts  him  from  the  jurisdiction,  he  may 
waive  that  privilege  if  he  chooses  to  do  so." 
If  Judgments  could  be  declared  null  and  void 
by  reason  of  the  fact  that  the  cases  had  not 
been  docketed  the  requisite  length  of  time 
before  the  conrt  convened,  even  when  this 
objection  was  waived,  It  would  unsettle 
titles  throughout  the  entire  state.  As  to  the 
order  of  amendment,  we  fall  to  discover  any 
abuse  of  discretion  on  the  part  of  the  circuit 
Judge,  or  any  other  error,  In  granting  It. 
Judgment  afflrmed. 


LAVENDER  v.  DANIBL  tt  aL    BAMB  t. 
LAVENDER  et  al.   SAME  v. 
HUMPHRIES. 
(Supreme  Ooort  of  South  UaroUna.  July  8, 
1900.) 

DOWBR—RBLHASB—BVIDBNGB— BURDEN  OF 

PROOF— CONDITIONAL  DEED. 

1.  Where  a  wife  indorsed  her  renuDciation 
of  dower  on  a  deed  executed  by  her  husband  to 
their  son  for  land  sabject  to  a  mortgage,  lub- 
seguent  purchasers  of  the  land  on  foreclosure  of 
the  mortgage,  to  which  the  aon  was  a  party, 
took  the  title  to  the  land  free  from  plaintiff's 
claim  of  dower,  since  her  claim  of  dower  was 
barred  as  against  the  son,  and  was  consequent- 
ly barred  as  against  the  purchasers  at  the  Jn- 
diclnl  Eiaie. 

2.  A  deed  by  a  husband,  absolute  on  Its 
face,  and  purporting  to  have  been  given  for  a 
money  consideration,  on  which  the  wife  In- 
dorsed her  release  of  dower,  cannot  be  changed 
to  a  conditional  deed  by  testimony  that  the 
real  consideration  for  it  was  the  promise  of  the 
grantee  to  assume  a  mortgage  indebtedness 
aKaiDSt  the  land,  and  to  support  the  grantor 
and  hia  wife  during  the  remainder  of  their 
lives,  so  as  to  entitle  the  wife  to  recover  dow- 
er in  the  land  on  failure  of  the  grantee  to  pay 
oS  the  indebtedness,  and  support  the  grantor 
and  hJs  wife,  as  against  purchasers  without 
notice  of  the  condition  at  foreclosure  sale  un- 
der the  mortgage,  to  which  the  grantee  was  a 
party. 

3.  Under  Rev.  St  1886. 1 1902,  declaring  that 

"when  a  husband  dies  intestate,  and  hia  wife 
acHppts  hor  distributive  shaie  of  his  estate,  she 
Rhall  be  harrcd  of  dower  In  thp  lands  of  which 
he  died  seised  and  all  he  had  aliened,"  where  a 
widow  recpived  aud  receipted  tor  her  dis- 
tributive share  of  her  husband's  estate,  and 
afterwards  sought  to  revolte  her  election,  the 
burden  is  on  her  to  show  that  she  was  misled 
as  to  the  condition  of  the  estste  before  making 
the  election,  and  her  right  to  letract  is  not  »• 


tabUshed  by  her  testimony  that  she  receipted 
for  her  distributive  share  in  consequence  of 
certain  information  which  she  received,  the  na- 
ture of  which  or  from  whom  she  received  it 
she  failed  to  disdoee. 

Appeals  from  common  pleas  circuit  court 
ot  Cherokee  county;  Rnchanan,  Judge. 

Actions  by  Polly  Lavender  agtfost  C.  J. 
Daniel  and  another,  against  D,  B.  Lavender 
and  another,  and  against  W.  T.  Humplirlea!, 
and  to  establish  her  dower  right  to  certain 
lands,  and  have  the  same  set  off  to  her. 
From  a  Judgment  of  the  circuit  conrt  re- 
versing a  judgment  of  the  probate  court  In 
favor  of  defendants,  tbej  appeaL  Reversed. 

Simpson  &  Bomar,  for  appellants.  J.  C. 
Jefferles  and  Carlisle  &  Carlisle,  lor  respond- 
ent 

McIVER,  C.  J.  These  three  cases,  all 
growing  out  of  the  same  state  of  facta,  and 
involving  the  same  prlndples  of  law,  were 
heard,  and  will  be  considered,  together. 
Same  time  In  February.  1899,  Polly  Laven- 
der, the  respondent  herein,  filed  a  petition. 
In  each  of  the  three  cases  above  stated, 
against  the  defendants  therein,  as  parties 
in  possession  of  different  parcels  of  the  land. 
In  the  conrt  of  probate,  for  her  dower  in  said 
land,  alleging  that  she  was  the  widow  of 
one  George  Lavender,  who  died  on  the  8th 
of  April,  1807.  having  been  seised  during 
coverture  of  said  land.  The  defendants  an- 
swered, claiming  that  the  petitioner  was  bar^ 
red  of  ber  dower  (1)  by  the  fact  thst  she 
bad  renounced  ber  dower  on  a  deed  execut- 
ed by  said  George  Lavender  <ni  the  2l8t 
March,  1688,  eonveylnv  the  same  to  his  son 
P.  0:  Lavender;  and  (JQ  because  the  peti- 
tioner had  accepted  her  dlstrlbotlTe  share 
of  ber  deceased  busband's  estate.  At  tbe 
trial  It  ai^eared  that  the  said  George  Laven- 
der, on  the  IBth  of  Febmary,  1888.  had  ex- 
ecuted  a  mortgage  on  the  safal  landa  to  one 
Lewis  Clary  prior  to  the  date  of  the  deed 
to  his  son.  above  referred  to.  Subsequently, 
but  at  what  time  doea  not  appear,  an  action 
was  commoiced  by  one  Thomas  McCraw,  as 
administrator  of  said  Lewis  Clary,  against 
the  said  George  Lavei^er,  for  the  foredoaore 
of  said  mortage,  to  which  acam  the  said 
P.  C  Lavender,  and  D.  B.  Lavender,  also 
a  son  of  tbe  said  Geoi^  were  also  made 
parties  defendant  as  persons  rfaiming  some 
interest  in  the  said  land.  Tbat  action  cul- 
minated in  a  Judgment  In  favmr  of  the  plain- 
tiff, and  by  an  order  of  the  late  Judge 
ton  bearing  date  the  14th  April,  1800^  the 
laud  was  directed  to  be  sold;  and  im  sal» 
day  In  November.  18B0,  the  land  was  s<^d. 
and  bought  by  the  defendants  C  J,  Daniel, 
D.  R.  liavender,  and  W.  T.  Humphries  (the 
other  defendants  In  the  two  cases  first  named 
being,  as  we  suppose,  parties  In  iMMses^on, 
as  tenants  or  otherwise),  who  divided  the 
land  among  them.  The  proceeds  of  this 
sale  were  applied,  first  to  the  coats  of  the 
action  of  Marsh,  as  the  administrator  of 
Clary,  against  George  lavender  and  ottters. 
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and  next  to  the  mortgage  In  faror  of  Clary, 
tearing  a  balance  in  the  hands  of  the  master. 
The  master  made  his  report  on  the  sale, 
which  was  confirmed,  and  the  deeds  from 
the  master  to  the  defendants  C.  3.  Daniel, 
V.  R.  Lavender,  and  W.  T.  Hnmpbrles,  con- 
veying to  them  the  premises  out  of  which 
dower  Is  claimed,  were  offered  In  evidence. 
It  further  appeared  In  evidence  that  P.  0. 
lavender,  after  his  father  tiad  conveyed  to 
him  the  land  in  question,  had  executed  a 
mortgage  on  the  same  to  one  B.  S.  Lipscomb, 
bearing  date  the  15th  April,  1889,  to  secure 
tlie  payment  of  a  note  for  fSOO.  It  also  ap- 
pears that  one  M.  Bonner  bad  set  up  a  claim, 
as  judgment  creditor  of  George  lavender, 
to  the  balance  In  the  hands  of  the  master; 
whereupon  It  seems  that  both  Lipscomb  and 
Bonner  were  made  parties  to  the  case  of 
itcCraw,  as  administrator  of  Olary,  against 
George  Lavender  and  others,  and  an  order 
was  passed  referring  It  to  the  niaster  to 
inquire  and  report  to  whom  the  balance  In 
the  bands  ,of  the  master  should  be  paid. 
The  master  made  his  report,  to  which  all 
parties  consented,  and  recommended  that 
"the  costs  of  this  action— that  Is,  costs  of 
officers,  and  f25  for  Bonner's  attorneys— be 
first  paid  out  of  the  fund  In  hand,  and  that 
the  sum  of  $500  be  next  paid  to  M.  Bonner 
or  his  attomeyst  and  that  the  sum  of  f299 
be  paid  to  S.  Lipscomb  or  his  attorneys, 
and  that  the  balance  be  paid  to  George  Lav- 
ender or  his  attorneys."  Subsequently,  It  ap- 
pears from  the  evidence,  a  compromise  agree- 
ment between  P.  O.  Lavender  and  George 
lavender  was  made,  by  the  terms  of  which 
"all  moneys  left  after  the  payment  of  the 
sum  agreed  to  pay  M.  Bonner  and  the  mort- 
gage of  R.  8.  Lipscomb  should  be  equally 
divided  between  George  and  P.  C.  Lavender," 
and  the  evidence  shows  that  this  arrange- 
ment was  carried  out. 

To  sustain  the  second  ground  upon  which 
the  defendants  claim  that  the  dower  was 
barred,  the  papers  of.  the  estate  of  George 
Lavender  were  offered  In  evidence,  "which 
showed  that  D.  R.  Lavender  was  adminis- 
trator of  the  estate,  and  made  settlement 
thereof  In  the  probate  court  of  Cherokee 
county  on  the  28th  of  December,  1808;  that 
on  the  same  day.  In  accordance  with  the 
decree  of  the  probate  Judge,  he  paid  to  Polly 
Lavender  the  sum  of  twenty-seven  and 
■•Vioo  dollars  In  full  of  her  one-third  in- 
terest in  the  estate";  to  which  statement 
copied  from  the  "case"  is  appended  the  final 
decree,  setting  forth  fn  detail  the  amounts 
due  to  each  of  the  distributees,  and  adjudg- 
ing that  the  administrator  shall  pay  the 
same.  The  defendants  also  offered  in  evi- 
dence the  deed  from  George  Lavender  to 
P.  C.  Lavender,  above  referred  to.  covering 
all  the  land  out  of  which  dower  Is  claimed, 
upon  which  is  indorsed  a  former  renuncia- 
tion of  her  dower  by  the  petitioner,  Polly 
lavender.  This  deed,  upon  Its  face.  Is  an 
absolute  conveyance,  and  purports  to  have 
been  executed  In  "condderation  of  the  sum 


of  sixteen  himdred  dollars  to  me  paid  by 
P.  C.  Lavender,"  and  appears  to  have  been 
duly  recorded  on  the  15th  April,  1889.  They 
also  Introduced  In  evidence  the  mortgage  of 
P.  0-  Lavender  to  R.  S.  Lipscomb,  covering 
all  the  land  described  In  the  deed  from 
George  Lavender  to  P.  0.  Lavender,  being 
the  mortgage  hereinabove  referred  to. 

The  plaintiff,  Polly  Lavender,  was  exam- 
ined In  reply,  and,  after  saying  that  D.  R. 
Lavender,  the  administrator  of  the  estate  of 
George  Lavender,  was  her  son,  her  testimony 
proceeded  as  follows:  *'Q.  When  you  receiv- 
ed any  money  from  D.  R.  Lavender,  did  you 
have  any  notice,  or  did  you  think  or  know, 
that  It  would  knock  yon  oat  of  yonr  dower 
Interest  In  this  matter?  (Defendants  object. 
The  competency  of  this  question  to  be  re- 
served until  final  argument.)  A.  No,  sir;  1 
did  not.  Q.  Before  signing  any  receipt  for 
this  money,  did  you  ask  for  any  information? 
(Defendants  object.  Rollng  reserved.)  A. 
Yes,  sir.  Q.  In  consequence  of  information 
you  received,  did  yon  sign  receipt?  (Object- 
ed to  by  defendants.  Ruling  reserved.)  A.  I 
did.  Q.  Did  yon  Intend  by  signing  this  re- 
ceipt to  release  yonr  dow»  in  this  matter? 
(Defendants  object.  Ruling  reserved.)  A. 
No,  sir;  I  did  not  Q.  What  was  the  con- 
sideration of  the  deed  from  George  Lavender 
to  P.  C.  Lavender  upon  which  you  renounce 
your  dower?  (Objected  to  by  defendants. 
Ruling  reserved.)  A.  P.  O.  Lavender  was  to 
take  the  land,  pay  the  debts,  and  keep  ne  up, 
as  I  understood.  It  was  why  I  signed  dower 
In  said  deed.  Would  not  have  done  it  oth- 
erwise. (AU  this  objected  to.  Ruling  re- 
served.) Have  never  renounced  dower  In 
that  property  to  any  one  else .  Q.  Did  P.  0. 
Lavender  pay  off  the  debts  and  support  you 
and  husband  on  the  place,  as  he  agreed  to 
do?  (Objected  to.  Ruling  reserved.)  A. 
No,  sir;  he  stayed  there  one  year,  and  the 
land  was  sold  for  the  debts."  Cross-exami- 
nation: "Witness  was  present  in  the  pro- 
bate judge's  office  for  Cherokee  county  some 
time  ago,  and  D.  R.  Lavender  paid  me  some 
twenty  odd  dollars,  pait  ot  my  husband's  es- 
tate." 

Upon  this  testimony  the  judge  of  probate 
heard  these  cases,  and  In  his  decree  he  sus- 
tained both  of  the  grounds  upon  which  the 
defendants  claimed  that  the  right  of  dow^ 
had  been  barred,  and  he  rendered  judgment 
dlBmlsslng  petitions  In  each  of  the  tbree 
cases.  Prom  this  judgment  the  plaintiff  ap- 
pealed to  tbe  circuit  court  upon  the  several 
grounds  set  out  In  the  "case,"  and  the  same 
came  on  for  hearing  before  bis  honor.  Judge 
Buchanan,  who  reversed  the  jodgment  of  the 
probate  court  and  remanded  the  cases  to 
that  court  for  stich  proceedings  as  are  neces- 
sary to  admeasure  to  the  petitioner  her  dow- 
er In  each  of  the  three  cases.  From  this 
Judgment  of  the  circuit  court  tbe  defendants 
appealed  npon  the  several  grounds  set  out 
In  the  record,  which  we  do  not  deem  it  neces- 
sary to  state  hi  detail,  as  we  propose  to  ctm- 
slder  the  several  questions  made  thereby. 
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The  exceptions  raise  two  general  qnes- 

■tlfou:  (1)  Whether  the  renunclatlcin  of  dow- 
er Indorsed  upon  the  deed  from  Gem^  Lar- 
endo-  to  P.  O.  LaTmder  bars  the  plalntlfl*s 
daJm  of  dower  In  the  land  covered  bj  that 
deed;  09  whether  the  plaintiff,  by  receiving 
her  distributive  share  itf  her  deceased  hns- 
band'a  eata^  has  barred  her  claim  of  dow- 
ec. 

As  to  the  first  qnestlon,  It  seems  to  os 
clear  that  It  must  be  answered  In  the  affirm- 
ative. When  the  plaintiff  executed  her  re- 
nunciation of  dower,  Indorsed  uiwn  the  deed 
from  her  husband  to  her  son  P.  G.  Lavender, 
she  undoubtedly  barred  herself  of  any  claim 
of  dower  In  the  land  embraced  In  that  deed 
as  against  P.  O.  Lavender  and  all  persons 
cleimlng  under  or  through  him;  and  when  the 
land  was  sold  under  the  proceedings  in  the 
action  brought  by  Thomas  McOcaw.  as  ad- 
ministrator of  Lewis  Clary,  to  which  the 
said  P.  O.  lavendtf  was  a  party,  there  can 
be  no  doubt  that  the  purchasers  at  that  sale 
took  their  title  freed  from  the  plaintiff's 
claim  of  dower.  As  we  miderstand  It,  the 
rule  Is  well  settled  that  a  purchaser  at  a  judi- 
cial sale  acquires  the  titie  and  Interest  of 
all  the  parties  to  the  action  under  which  such 
sale  la  made;  and.  If  P.  C.  Lavender  took 
hia  tlUe  freed  from  the  plalntlflTs  claim  of 
dowor.  then  the  purchasers  at  such  sale  ac- 
quired all  his  right,  tttie,  and  Interest,  and 
4hey  also  h^d  the  tItie  free  from  the  plala- 
tUTs  claim  of  dower. 

But  It  Is  contended  that  the  deed  from 
George  Lavender  to  P.  C.  Lavender,  thou^ 
absolute  on  Its  face,  was  In  fact  conditional 
merely,  and  that  P.  0.  Lavender,  having  fail- 
ed to  perform  the  condition  upon  which  he 
was  to  take  the  title  under  that  deed.  lost 
all  right  to,  or  Interest  In,  the  land,  as  well 
as  all  right  to -any  Interest  that  be  might 
otherwise  have  acqnlred  under  the  renuncia- 
tion of  dower  Indorsed  upon  said  deed  by 
the  plalntlfT,  before  the  land  was  sold  under 
the  proceedings  In  the  action  of  McCraw,  as 
administrator  of  Clary,  against  Oeorge  Lav- 
ender and  P.  O.  LavCTder,  and  therefore  the 
purchasers  at  such  sale  (who  are  the  defend- 
ants in  these  actions)  took  their  titles  subject 
to  the  plaintiff's  claim  of  dower.  Even  If 
this  could  be  conceded,  while  It  might  have 
the  effect  of  protecting  the  plaintiff  from  the 
effect  of  her  renunciation  of  dower  Indorsed 
upon  the  deed  from  George  Lavender  to  P. 
O.  Lavender,  If  she  were  asserting  her  claim 
ot  dower  against  the  said  P.  C.  Lavender,  we 
do  not  see  how  It  is  possible  that  It  shonld 
affect  the  rights  of  third  persons,  purchasers 
at  a  Judicial  sale  of  land  to  which  the  rec- 
ords showed  that  one  of  the  parties  held  the 
absolnte  legal  title,  free  from  any  claim  of 
dower  on  the  part  of  the  plaintiff,  especially 
when  there  Is  not  a  shadow  of  testimony 
even  tending  to  show  that  these  purchasers 
bad  any  notice  whatever  of  this  hidden  eq- 
uity, which  now  for  the  first  time  she  seeks 
to  set  IV  In  ordOT  to  avoid  tlie  effect  oi  bw 


remmclation  of  dower  which  was  spread  up- 
on the  records.  Such  a  doctrine  wonld  op- 
erate a  fraud  upon  sncb  piuchasers,  and 
would  tmd  to  deaj^y  all  confidence  In  titles 
acquired  -at  Judicial  aalM. 

Besides.  It  appears  from  the  record  that 
the  proceeds  of  the  sale  of  this  land  were  ap- 
plied, not  only  to  the  aatisfttction  of  the 
mc»tgage  to  Clary,  upm  which  the  plaintiff 
had  not  renounced  her  ^ower,  but  also  to  a 
Judgment  obtained  by  one  Bonner  against 
George  lAvender  (Incorrectly  states  was  a 
Judgment  against  P.  O.  Lavender),  as  w«m  as 
the  Judgment  of  tiie  balance  due  upon  the 
m<Htgage  executed  by  P.  C.  Lavender  to  one 
B.  S.  Lipscomb  after  he  acquired  the  title 
from  bis  tether,  and  that  the  balance  of  the 
iwoceeds  of  the  sale  was  equally  divided  be- 
tween George  Lavender  and  P.  C.  Lavender 
by  agreement  between  them,  the  said  Bonner 
and  Lipscomb  fasvlng  si^equently  been 
made  parties  to  the  action  under  which  the 
sale  was  made.  So  that  practically,  the  de- 
fendants claim  as  purchasers  at  a  Judicial 
sale  made  for  the  purpose  not  only  of  satis- 
fying liens  on  the  land  Imposed  thereon  by 
George  Lavender,  the  oiiglnai  owner,  but 
also  for  the  satisfaction  of  a  mortgage  placed 
thereon  by  P.  C.  Lavender  In  favor  of  Lips- 
comb, while  he  held  the  1^1  title  to  the  land 
under  a  deed  absolute  In  Its  terms,  with  a 
renunciation  of  dower  Indorsed  thereon, 
which  was  spread  upon  the  records.  Now. 
If  the  land  had  been  sold  under  proceedings 
directly  Instituted  for  the  foreclosure  of  the 
mortgage  in  f&vor  of  Lipscomb,  It  cannot 
be  doubted  that  the  purchaser  at  socb  sale 
would  take  his  title  free  from  any  dower  In- 
cumbrance, in  the  absence  of  any  evidence 
(and  there  Is  none  here)  of  notice  to  Lips- 
comb and  the  purchaser  at  such  sale  of  the 
hidden  equity  now  sought  to  be  set  up  by 
the  plaintiff.  In  such  a  case,  the  plaintiff 
wonld  have  been  remitted  for  her  claim  of 
dower  to  the  surplus  of  the  proceeds  of  the 
sale  after  satisfying  the  Lipscomb  mortgage. 
So  here  It  seems  to  us  that,  If  the  plaintiff 
had  any  daim  at  all  it  should  be  upon  the 
proceeds  of  the  sale  Improperly  applied  to 
the  satisfaction  of  llena  In  favor  of  which 
she  had  not  renounced  her  dower,  and  that 
she  cannot  make  any  claim  on  the  land  in 
the  hands  of  purchasers,  or  those  claiming 
under  them,  as  the  proceeds  of  the  sale  under 
which  they  bought  have.  In  part  at  least 
been  applied  to  the  satisfaction  of  a  lien 
placed  upon  the  land  of  the  holder  of  the 
deed  therefor,  upon  which  she  has  renounced 
her  dower. 

But,  In  addition  to  this,  we  do  not  think 
It  can  be  conceded  that  it  has  been  shown 
by  any  competent  evidence  that  the  deed 
from  George  Lavender  to  P.  O.  Lavender, 
which  upon  Its  face  was  certainly  an  abso- 
lute deed,  was  In  fact  a  mere  conditional 
deed,  and  that  upon  the  failure  of  the  gran- 
tee to  perform  the  conditions  the  titie  never 
retted  In  him,  and  hence  that  the  rennnd- 
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atloD  of  dower  Indorsed  thereon  amounted  to 
noUiing.  While  it  ie  quite  ti*ue  that  the  au- 
thorities cited  by  respondent's  counsel  do 
show  that  It  iB  competent  to  introduce  parol 
evidence  tending  to  show  that  the  consid^- 
atlon  mentioned  In  a  deed  is  greater  or  less 
than  tliat  therein  stated,  aa  well  as  bow  such 
consideration  Is  to  be  paid  or  satisfled,  yet 
we  are  not  aware  of  any  case  In  which  It 
has  been  held  that  it  Is  competent  by  parol 
evidence  to  change  the  nature  and  effect  of 
a  deed,  as,  for  example,  to  convert  a  deed 
absolute  on  its  face  into  a  mere  conditional 
deed,  as  it  was  proposed  to  do  in  this  case. 
This  can  only  be  done  where  fraud  Is  al- 
leged and  proved,  and  in  this  case  there  la 
neither  allegation  nor  proof  of  fraud.  See 
Latimer  v.  Latimer,  63  S.  C.  483,  31  S.  E. 
304,  where  it  was  held  that,  except  where 
fraud  la  alleged  and  proved,  it  is  not  compe- 
tent to  show  by  parol  that  a  deed  purport- 
ing to  be  based  uiKin  good  consideration, 
executed  for  a  specific  purpose,  was  based 
upon  valuable  consideration,  and  executed 
for  an  entirely  different  purpose.  It  seems  to 
us.  therefore,  that  the  parol  testimony  of 
the  plaintiff,  -Introduced  for  the  avowed  pur- 
pose of  showing  that  the  deed  from  George 
Lavender  to  P.  C.  Lavender,  though  absolute 
on  its  face,  was  intended  to  be  a  conditional 
deed,  and  that  as  the  condition  was  not  per- 
formed the  deed  became  nugatory,  was 
clearly  Incompetent  for  any  such  purpose. 
But,  even  If  that  testimony  was  competent, 
we  do  not  thmk  It  shows  what  Is  claimed 
for  It.  The  circuit  Judge  In  his  decree  say>: 
"The  testimony  Is  that  the  said  P.  C  Lav- 
ender was  to  pay  the  mortgage  debt  of 
George  Lavender,  and  support  George  Lav- 
ender and  his  wife,  the  petitioner  herein, 
during  their  lives,  upon  the  property,  and 
after  their  death  the  property  was  to  be 
his  absolutely.**  Now,  the  only  testimony 
we  And  in  the  record  before  us  is  that  of 
Polly  Lavender,  which  we  have  copied  In 
full  In  onr  statement  of  the  case.  By  refer- 
ence to  that  testimony,  the  marked  differ- 
ence between  what  the  witness  testified  to 
and  what  the  circuit  judge  represents  the 
tcatlmony  to  have  been  may  readily  be  per- 
rolved.  But,  waiving  this,  we  may  remark 
that,  if  the  testimony  be  as  the  circuit  Judge 
represents,  then  it  Is  dear  beyond  dlspnte 
tlm.t  such  testimony  was  incompetent;  for  if 
the  testimony  tended  to  show  that  the  con- 
veyance was  to  P.  0.  Lavender,  with  a  res- 
erratlon  of  a  life  estate  In  the  grantor  and 
his  wife,  only  to  become  absolute  in  the 
grantee  upon  the  death  of  his  mother  and 
father,  then  clearly  parol  evidence  was  whol- 
ly Incompetent  to  effect  an  entire  revolution 
In  the  character  and  effect  of  a  deed  abso- 
lute upon  Its  face. 

But  the  real  contention  on  the  part  of  the 
respondent  seems  to  be  that  the  parol  evi- 
dence was  to  show  that  the  true  considera- 
tion of  the  deed  was  not  the  sum  of  |1,600, 
mentioned  in  the  deed,  but  was  In  fact  an* 


agreement  on  the  part  of  the  grantee  to  pay 
the  debts  of  his  father,  and  to  furnish  a 
support  to  him  and  his  wife  during  their 
lives,  for  which  purpose  the  parol  evidence 
In  question  may  have  been  competent.  We 
must,  therefore,  consider  the  question  under 
that  aspect,  and  in  connection  with  the  further 
fact,  testified  to  by  the  plaintiff,  that  this 
agreement  was  not  compiled  with  by  P.  O. 
Lavender.  Granting  this  to  be  so,  the  question 
still  remains  as  to  what  Is  the  effect  of  such 
testimony.  The  respond^it  contends  that  the 
effect  was  to  convert  the  deed  from  an  abso- 
lute Into  a  coDdltional  deed,  and  that,  upon  the 
failure  of  the  grantee  to  perform  the  condi- 
tions, his  estate  became  forfeited,  and  hence 
the  renunciation  of  dower  Indorsed  upon  the 
deed  at  once  became  nugatory.  We  are  not 
prepared  to  assent  to  such  a  view.  If  the 
real  consideration  of  the  deed  was  the  agree- 
ment of  the  grantee  to  pay  his  father's  debts, 
and  provide  a  suppcMTt  for  his  father  and 
mother  during  their  lives,  how  does  such  an 
agreement  differ  in  principle  from  an  agree- 
ment to  pay  the  specified  sum  of  money  as 
a  consideration  of  the  deed?  If  a  person 
buys  land  on  a  credit,  and  enters  into  an 
agreement,  whether  by  note,  bond,  or  other- 
wise, to  pay  a  stipulated  sum  as  the  pur- 
chase money  thereof,  at  a  specified  time, 
and  fails  to  perform  such  an  agreement,  it 
never  was  supposed  that  he  thereby  for- 
feited bis  title  to  the  land,  or  even  that  the 
land,  in  the  absence  of  any  mortgage,  be- 
came impressed  with  any  lim;  for  It  is  set- 
tled by  at  least  three  cases  In  this  state  that 
the  doctrine  of  the  vendor's  lien  for  the  pur- 
chase money  which  prevails  in  England 
nerer  was  recognised  in  tnis  state.  Wragg 
V.  Comptroller  General,  2  Desaus.  Hc- 
Corkle  Montgomoy,  11  Bleb.  Bq.  1X4; 
Morse  v.  Adams,  2  S.  0.  B6.  Upon  the  same 
principle,  we  do  not  see  bow  the  failure  to 
perfonn  any  other  agreement  entered  into 
as  a  cmislderatiott  for  a  conveyance  should 
operate  as  a  forfeiture  of  the  estate  con- 
veyed, in  the  absence  of  any  provision  dt  the 
deed  to  that  effect 

Bnt  even  assuming,  for  the  purposes  of 
this  discussion  only,  that  this  was  a  condi- 
tional deed,  as  it  is  called,  the  next  inquiry 
is  whether  the  estate  conveyed  was  upon 
a  ccmditlon  inwcedent,  or  upon  a  condition 
subsequent  The  very  terms  of  the  condi- 
tion show  that  It  was  the  latter,  and  not 
the  former,  as  the  obligations  which  It 
claimed  the  grantee  assumed  necessarily  Im- 
plied that  he  must  flrst'be  invested  with  an 
estate  In  the  land,  as  he  could  not  otherwise 
comply  with  such  conditions. 

If,  then,  the  estate  was  conveyed  to  P.  C 
lavender  upon  a  condition  subsequent  then 
the  mere  failure  to  perform  such  condition 
did  not  Ipso  facto  devest  his  estate,  which 
could  only  be  affected  by  the  grantor  tak- 
ing the  necessary  steps  to  revest  the  estate 
In  him;  and  it  is  not  pretended  this  was 
ever  done.   See  Hammond  v.  Railroad  Co.. 
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15  S.  C,  at  pages  33,  34,  recogntzed  and  fol- 
lowed In  the  subsequent  case  of  Klbler  t. 
Luther,  18  S.  C.  306.  It  seems  to  us,  tbere- 
foi-e,  that,  under  any  view  that  may  be 
taken  of  the  first  general  question  stated 
above,  the  circuit  Judge  was  in  error  iti 
holding  that  the  plaintiff  was  not  barred 
of  her  dower  by  her  reDunelatlon  indorsed 
upon  the  deed  from  George  Lavender  to  P.  0. 
Lavender,  which  was  duly  tpread  upon  the 
records. 

While  this  would  be  conclusive  of  this  ap- 
peal, yet  as  the  second  general  question  has 
been  raised  and  argued,  we  will  proceed  to 
consider  It  also,  which  involves  the  in> 
quiry  as  to  the  effect  of  the  receipt  by  the 
plalQtlfT  of  her  distributive  share  of  her 
deceased  husband's  estate.  In  section  1902 
of  the  Revised  Statutes  of  1893,  it  is  express- 
ly declared  that  "when  a  husband  dies  Intes- 
tate, and  his  widow  accepts  her  distributive 
share  in  bis  estate,  she  shall  be  barred  of 
her  dower  in  the  lands  of  which  [he]  died 
seised,  and  all  of  such  as  he  had  aliened." 
Now,  as  the  undisputed  facts  are  that  the 
husband  of  plaintiff  died  intestate,  and  that 
she  on  the  28th  September,  1888,  received 
her  distributive  share  of  his  estate,  the  case 
Is  brought  directly  under  the  provisions  of 
the  statute,  and  she  la  barred  pt  her  dow^ 
in  tbe  lands. 

It  is  contended,  however,  and  the  circuit 
Judge  seems  to  bold,  that  the  election  which 
the  plaintiff  made  to  take  her  distrtbutlTe 
share  of  her  husband's  was  not  made  upon 
full  information,  and  therefore  she  has  the 
right  now  to  retract  such  election,  and  as- 
sert her  claim  for  dower;  citing  tbe  case  of 
Hill  V.  Gray,  45  S.  a  91.  22  &  E.  802.  That 
case,  however,  differs  widely  from  the  pres- 
ent case.  There  it  appeared  that  there  nev- 
er had  been  any  administration  upon  the 
estate  of  the  wife's  deceased  husband,  and 
hence,  as  was  said  In  that  case,  It  was  "dif- 
ficult to  understand  how  the  widow's  dis- 
tributive share  of  the  estate  could  have  been 
ascertained,  without  which  she  could  not 
properly  be  said  to  have  made  any  election; 
for  It  is  well  settled  that  the  widow  Is  enti- 
tled to  have  full  Information  of  her  Interest 
before  she  can  be  held  to  any  election."  In- 
deed, In  that  case  there  was  no  evidence 
that  the  widow  had  ever  received  a  single 
dollar  out  of  her  deceased  husband's  estate; 
certainly  not  that  she  had  ever  received 
a  part  of  her  distributive  share  of  her  de- 
ceased husband's  estate.  Here,  however, 
the  undisputed  facts  are  that  there  was  ad- 
ministration upon  the  estate  of  plaintiff's 
deceased  husband;  that  such  estate  had 
been  finally  settled  in  the  ofBce  of  tbe  Judge 
of  probate,  and  tbe  rights  and  interests  of 
tbe  several  distributees  were  finally  ascer- 
tained and  determined  by  tbe  decree  of  that 
officer:  and  that  she  then  and  there  received 
and  receipted  for  the  amount  thus  ascer* 
tained  of  her  distributive  share  of  tbe  es- 
tate. And  neither  tbe  plaintiff,  nor  any  one 


of  the  distributees,  so  far  as  appears,  has 
ever  even  Intimated  any  dissatisfaction  with 
that  settlement,  until  the  Institution  of  these 
proceedings  for  dower  were  commenced, 
about  two  months  afterwards.  While,  there- 
fore, it  is  quite  true  that  a  widow  la  en- 
tiUed  to  full  Information  as  to  the  condition 
of  her  deceased  husband's  estate  before  she 
shall  be  put  to  her  election  whether  she 
will  claim  her  dower  or  her  distributive 
share,  yet  when  she  has  made  her  election, 
and  has  actually  received  the  amount  of  her 
distributive  share,  as  ascertained  by  the  de- 
cree of  the  Judge  of  probate,  and  she  now 
comes  and  asks  the  court  to  allow  her  to 
retract  the  election  which  she  has  made, 
the  burden  of  proof  Is  certainly  upon  her 
to  satisfy  this  court  that  she  was  deceived, 
or,  at  least,  misled,  by  Incorrect  or  insuffi- 
cient Information  as  to  the  condition  of  the 
CBtate,  Into  making  such  election.  Xow.  the 
testimony  on  the  part  of  the  plaintiff  not 
only  falls  to  meet  this  burden,  but  rather 
tends  to  show  the  contrary.  The  only  tes- 
timony which  we  find  in  the  "case"  as  to 
this  matter  is  that  of  the  plaintiff  herself 
and  tbe  records  of  the  court  of  probate. 
She  does  say  that  she  signed  the  receipt 
for  her  distributive  share  In  consequence 
of  certain  Information  which  she  received, 
but  what  that  Information  was,  or  from 
whom  it  was  received,  she  was  not  asked, 
and  she  does  not  say.  Indeed,  there  Is  not 
the  slightest  Intimation  in  her  testimony 
that  she  was  in  any  way  misled  or  deceived 
by  any  one  as  to  the  condition  of  the  es- 
tate; and  as  the  transaction  took  place  In 
the  office  of  the  Judge  of  probate,  where 
all  the  papers  of  the  estate  were.  It  Is  diffi- 
cult, If  not  impossible,  to  conceive  bow  she 
could  have  been  misled,  even  If  any  one 
were  disposed  to  do  so,  without  imputing 
to  tbe  Judge  of  probate  the  grossest  fraud 
and  dereliction  of  duty,  of  which  there  is 
not  a  semblance  of  testimony.  It  Is  true 
that  the  plaintiff  does  say  that  she  did  not 
so  Intend,  by  signing  the  receipt;  but.  as 
wu  held  in  Bulst  v.  Dawes,  3  Rich.  Eq. 
281,  the  rights  to  dower  and  ''thirds.*'  us- 
ing thht  word  In  the  sense  of  the  wife's 
distributive  share,  are  both  legal  rights,  and 
the  acceptance  of  the  one  (whether  intended 
as  a  waiver  of  tbe  other  or  not).  Is  a  bar. 
at  law  and  in  equity,  to  tbe  claim  of  the 
other.  Of  course,  this  proposition  Is  subject 
to  the  qualification  that  where  It  appears 
to  the  satisfaction  of  tbe  court  that  where 
the  widow  has  been  Induced  to  accept  ei- 
ther of  these  alternative  rlghta  by  fraudu- 
lent or  incorrect  representationa  the  bar  win 
not  arise.  But  that  case  also  shows  that 
where  the  widow  has  actually  accepted  a 
aura  of  money  In  Ueu  of  her  dower,  or  baa 
accepted  the  amount  of  her  distributive 
share  of  her  deceased  husband,  and  conies 
before  the  court  asking  to  be  allowed  to  re- 
tract the  election  which  she  has  made  np<« 
tbe  ground  that  sbe  was  Induced  to  make 
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sncb  election  by  false  or  Incorrect  Informa- 
tion. 8be  mnst,  before  die  can  be  beard, 
return  or  tender  back  the  money  wblcb  abe 
bad  received;  for  equity  will  not  allow  her, 
while  still  holding  the  fralts  of  the  one  al- 
ternative, to  claim  the  other  Inconsistent 
alternative,  and  there  Is  no  pretense  that  the 
plaintltP  has  done  this  in  these  cases. 

In  view  of  the  testimony  In  relation  to 
this  matter,  all  of  wblcb  ts  set  out  above, 
it  is  very  difficult,  if  not  Impossible,  to  con- 
ceive what  warrant  there  Is  In  the  testimony 
for  the  conclusion  reached  by  the  drcnlt 
Judge  that  the  plaintiff  endeavored  to  find 
out  whether  she  would  bar  herself  of  her 
claim  of  dower,  and  from  the  information 
which  she  received  she  accepted  her  dis- 
tributive share,  not  Intending  thereby  to 
waive  her  claim  of  dower.  In  the  first 
place,  there  Is  no  evidwce  whatever  as  to 
the  nature  of  the  Information  which  she  re- 
ceived; for  she  was  not  asked,  and  she  did 
not  say,  what  It  was,  or  from  whom  It  was 
received.  The  conclusion  of  the  circuit 
Judge  that  the  plaintiff  tried  to  find  out 
whether,  by  accepting  her  distributive  share, 
she  would  bar  her  claim  of  dower,  is  abso- 
lutely without  any  evidence  to  support  It 
Besides,  the  plaintiff,  like  every  one  else. 
Is  presumed  to  know  the  law,  and  she  must 
be  presumed  to  know  what  Is  plainly  writ- 
ten in  the  statute.  So,  also,  tbe  following 
language  found  in  the  circuit  decree  la  with- 
out a  shadow  of  testimony  to  sustain  it, 
and  mnst  be  based  purely  upon  conjecture; 
"I  do  not  know  who  It  was  advised  the 
petitioner,  and  cannot  say  how  she  was  ad- 
vised, but  certain  It  is  that  her  son  D.  R. 
Lavender  was  the  administrator  of  the  es- 
tate of  her  husband,  and  be  Is  one  of  thb 
defendants  In  this  action,  and  It  would  have 
been  of  Interest  at  least  to  him  to  have  ad- 
vised his  mother  In  a  manner  contrary  to 
ber  Interest,  and  thus  Influence  her  to  ac- 
cept a  distributive  share  of  the  estate,  and 
thus  try  to  prevent  her  from  recovering  dow- 
er in  the  property  of  which  be  is  an  owner." 
This  Intimation  that  a  son  has  practiced  a 
fraud  upon  his  mother  is  not  only  without 
testimony  to  support  It,  but  Is  basM  solely 
npoD  tbe  assumption  that  a  son  would  be 
willing  to  practice  fraud  upon  hia  mother 
simply  because  It  was  to  his  interest  to  do 
so.  Even  if  human  nature  be  as  bad  as 
some  seem  to  suppose  it  to  be,  this  court  Is 
not  willing  to  make  any  such  assumption,  as 
the  well-settled  doctrine  Is  that  fraud  cannot 
be  presumed,  but  must  be  proved  by  such 
testimony  as  is  competent  In  a  court  of  jus- 
tice. 

The  Judgment  of  this  court  Is  that  the 
Judgment  of  the  circuit  court  be  reversed, 
and  that  the  Judgment  of  the  court  of  pro- 
bate of  Oherobee  county  be  affirmed:  to 
which  last-named  court  these  cases  are  re- 
manded for  the  purpose  of  having  flual  de- 
crees in  each  of  these  three  cases  entered 
dismissing  the  petitions  in  each  of  said  cases. 


STATE  V.  FOOTBL 
OSupreme  Court  of  South  Carolina.    July  16, 

1000.) 

HOUICIDB-EVIDENCE— INSTRUCTION— NEW 
TRIAL-AFPE^AL  AND  ERROR. 

1.  In  a  prosecution  for  murder,  a  pbysidan 
who  attended  deceas^  from  the  time  be  was 
shot  until  he  died,  several  days  thereafter,  may 
base  bis  opinion  as  to  the  cause  of  death  on 
his  persona]  observation  and  examiaatioo;  a 
hypothetical  statement  of  (acts  not  being  e»- 
SButlal. 

2.  The  court  charged  that  "If  a  party  it 
shot,  and  while  getting  well  pneumonia  sets  in, 
and  caused  his  death,  the  gunshot  wound  would 
be  the  primarr  cause  probably  of  his  death, 
and  he  would  be  liable^  and  that  if  the  death 
of  the  deceased  was  produced  by  a  cause  in- 
dependent of  the  gunshot  wound  defendant 
could  not  be  convicted.  BM,  that  the  instruc- 
tion was  correct. 

3.  Where  the  court  charged  that  the  Jury 
should  ascertain  whether  defendant  caused  the 
deceased's  death  or  whether  he  died  from  dis- 
ease, and,  if  caused  by  defendant,  whether  it 
was  in  self-defense,  or  under  such  circumstan- 
ces as  justified  defendant  in  the  belief  that  it 
was  necessary  to  save  bis  own  life,  or  save 
himself  from  serious  bodily  harm,  and  there 
was  testimony  that  tbe  deceased  died  from  a 
disease  brought  on  by  the  wound  intlicted  by 
defendant,  the  charge  was  not  erroneous. 

4.  Where  a  motion  (or  a  new  trial  because 
the  verdict  is  not  sustained  by  the  evidence  has 
been  overruled,  the  supreme  court  will  not  dis- 
turb tbe  ruling  U  the  verdict  was  supported  by 
some  evidence. 

5.  That  the  court,  in  a  prosecution  (or  mui^ 
der,  stated.  In  its  refusal  of  a  new  trial  on 
the  Insufficiency  of  tbe  evidence,  that  If  the  doc- 
tor who  testified  as  an  expert  bad  stated  that 
the  death  was  not  caused  by  the  wound  the 
Jury  had  tbe  right  to  discredit  the  testimony, 
and  find  that  the  wound  caused  the  death,  does 
not  constitute  error,  rinee  the  court  Is  not  bound 
to  set  aside  a  vei-dlet  if  the  JniT  has  disregard- 
ed the  opinion  of  an  expert  witness. 

Appeal  from  ganoral  sessions  drcnlt  court 
of  Abbeville  ooonty;  Bmest  Gary,  Jiidg& 

Prosecution  against  Tbinnaa  Foote  toe 
murder.  ConTlctton,  and  defendant  vpeals. 
Afilrmed. 

Oraydon  &  Oraydon  and  Frank  B.  Oary, 
for  appellant.   Solicitor  Ansel,  for  the  State. 

JONES.  3.  The  appellant,  under  an  In- 
dictment for  tbe  murder  of  James  Walker, 
was  convicted  of  manslaughter,  and  now 
seeks  to  reverse  the  Judgment  Imposed,  upon 
exceptions  to  the  admission  of  certain  testi- 
mony, to  the  charge  of  the  Jury,  and  to  tbe 
refusal  of  the  motion  for  a  new  trial. 

The  first  three  exceptions  relate  to  tbe  ad- 
mission of'the  testimony  of  Dr.  B.  M.  Carl- 
ton, who  gave  his  Opinion  as  a  medical  ex- 
pert as  to  the  cause  of  the  deceased's  death. 
It  appears  that  In  an  altercation  between 
the  parties  on  Sunday,  May  29,  1898,  tbe  de- 
fendant Bhot  Walker,  wounding  bim  In  the 
fleshy  part  of  tbe  thigh,  and  that  Walker 
died  on  tbe  Friday  following.  There  was  an 
Issue  whether  the  wound  Inflicted  caused 
the  death.  The  vrltness  testified  that  he 
was  a  practicing  physician;  that  he  attended 
Walker  on  the  day  be  was  shot,  and  ex- 
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tracted  the  ball;  tbat  he  aaw  the  patient 
the  next  d&j,  and  again  on  Friday,  June  3, 
1898,  when  he  waa  In  a  dying  condition. 
Then  the  following  questions  and  answers 
were  made,  upon  which  the  exceptions  were 
taken:  "What  caused  his  death?  He  died 
from  peritonitis.  Peritonitis  caused  his 
death?  Yes,  air;  I  presume  he  died  from 
peritonitis  caused  from  this  wound.  (Hr. 
Graydon  objects.)  What  Is  your  medical 
opinion  as  to  what  caused  that  peritonitis? 
Well—  (Mr.  Graydon  objects.)  By  the  Court: 
Peritonitis  cannot  be  caused  by  drinking 
water,  can  it?  Witness:  No,  sir;  and  in 
this  case  I  don't  know  as  a  fact  what  caused 
It,  but  I  presume  tbat  It  was  that  wound." 
The  specific  objection  made  In  the  excep- 
tions to  this  testimony  Is  that  the  witness 
failed  to  state  any  fact  upon  which  he  based 
bis  opinion,  but  In  the  argummt  before  this 
court  the  position  is  taken  that  the  witness 
should  have  stated  facts,  or,  if  he  desired 
to  express  an  opinion,  it  should  hare  been 
upon  a  hypothetical  state  of  facts.  We 
think  the  testimony  was  competent.  In  12 
Am.  &  Eng.  Enc.  Law,  444,  the  general  rule 
is  correctly  stated  thus:  "Physicians  may 
give  their  opinions  of  the  cause  of  death, 
such  opinions  being  t)a«ed  upon  knowledge 
derived  as  attending  physician,  or  from  ex- 
amination, or  from  hypothetical  statements." 
It  Is  very  common  practice  to  allow  a  med- 
ical expert  to  state  bis  opinion  as  to  the 
cause  of  death,  based  upon  his  own  personal 
obserration.  While  It  Is  quite  proper  that 
the  Jury,  sa  f ar  as  practicable,  should  be 
informed  as  to  the  facts  or  circumstances 
upon  which  the  opinion  is  based.  It  is  not 
error  to  permit  such  expert  opinltm  when 
It  appears  to  be  based  upon  the  witness'  per- 
sonal obBerTfttion.  If  the  objecting  party 
desires,  be  may,  on  cross-examination,  de- 
Telop  all  the  c^rcumstanceB  Inducing  the 
opinion  which  are  capable  of  reproduction 
to  the  Jury,  and  thus  test  the  ralne  of  the 
opinion.  A  hypothetical  statement  of  facts 
as  the  basis  for  t^e  opinion  ot  a  medical 
expert  as  to  .the  cause  of  death  is  not  nec- 
essary when  the  opinion  Is  based  upon  the 
personal  observation  or  examination  of  the 
witness. 

The  fourth  exception  assigns  error  in  char- 
ging the  Jury  as  follows:  "It  matters  not 
whether  the  death  Is  attributable  to  the 
gunshot,  but  If  it  hastened  bis  death,  but 
for  a  minute,  be  would  be  responsible  for 
the  death."  The  spedflc  error  complained 
of  is  not  xMlnted  out  In -this  exception,  and 
It  was  not  argued.  It  iras  not  disputed  tbat 
the  wound  was  given  by  the  defendant,  and 
there  is  no  doubt  that  one  Is  responsible  If 
by  bis  unlawful  a^ncy  he  hastens  the  death 
of  another. 

The  fifth  exception  Imputes  error  as  fol- 
lows: "In  charging  the  Jury  as  follows:  If 
a  party  Is  shot,  and  while  getting  well  pnen- 
monia  sets  In,  and  caused  his  death,  the 
gunshot  wound  would  be  the  primary  cause 
probably  of  bis  death,  and  he  would  be 


liable,'— the  said  charge  being  erroneous  and 
misleading,  and  having  a  tendency  to  preju- 
dice the  jury  against  the  defendant,  and  to 
Injure  his  case,  for  the  following  reasons: 
(1)  Because  it  is  contrary  to  the  rule  of  law 
that  the  state  must  prove  In  such  a  case 
beyond  a  reasonable  doubt  that  the  sickness 
which  caused  the  death  was  brought  about 
by  the  wound;  (2)  because  the  reasonable 
presumption  in  the  case  stated  by  his  honor 
would  be  directly  contrary  to  what  he  stated 
to  the  Jury  it  would  be,  namely,  tbat  the 
wound  In  such  a  case  did  not  produce  the 
pneumonia  which  was  the  Immediate  cause 
of  the  death;  (3)  because  his  honor  in  mak- 
ing said  statement  too  clearly  intimated  to 
the  jury  his  opinion  that  the  wound  Inflicted 
in  this  case  caused  the  peritonitis  from 
which  the  deceased  died."  That  portion  of 
the  charge  containing  the  sentence  com- 
plained of  is  as  follows:  "Now,  if  year  in- 
quiry leads  you  to  the  belief  that  the  death 
of  the  deceased  was  produced  by  some  other 
cause  than  by  the  gunshot  wound,  he  could 
not  be  convicted.  But  I  charge  you  that, 
If  he  died  from  some  disease  brought  on  by 
that  gunshot  wound,  he  should  be  held  liable 
for  It.  It  matters  not  whether  death  Is  at- 
tributable ta  the  gunshot  but  if  It  hastened 
his  death,  but  for  a  minute,  he  would  be 
responsible  for  tbe  death.  If  a  party  Is  shot, 
and  while  getting  well  pneumonia  sets  In 
and  caused  his  death,  Uie  gunshot  wound 
would'  be  the  primary  cause  probably  of 
his  death,  and  he  would  be  held  liable.  If 
a  man  receives  a  wound  by  which  death  Is 
produced,  the  party  Inflicting  it  is  liable 
for  tbe  consequences,  ajthoogh  tiie  deceased 
might  have  recovered  hj  the  exodae  of 
more  care  and  prudence^  or  with  better 
treatment"  While  the  sentence  excepted  to. 
when  Isolated  from  its  oonnectiwi.  Is  ob- 
jectionable, yet  whesk  takeai  In  connection 
with  the  whole  <Aarxe,  we  cannot  tiilnk 
there  was  prejudicial  errm.  The  Jary  waa 
clearly  Instructed  that  If  the  death  of  the 
deceased  was  produced  by  a  cause  inde- 
pendent of  tlie  gunshot  wonnd,  tbe  defend 
ant  could  not  be  convicted,  bnt  that  he  was 
liable  If  the  death  was  from  a  dteease 
broi^ht  on  by  the  wound.  The  exception 
Is  OTerruled. 

The  sixth  exception  imputes  error  as  fol- 
lows: "Slxtb.  In  charging  the  Jury  as  fol- 
lows: 'Now,  you  will  say  what  caused  tbe 
man's  death.  Not  so  much  that  but  did  tbe 
defendant  here  cause  It  or  did  he  die  from 
blood  poison  m  pysemla  or  pneumonia?  If 
so.  then  under  what  drcnmstances  waa  tiie 
wound  inflicted?  Was  It  in  self-defense,  or 
was  It  under  such  <^rcum8tance8  as  nuide 
the  defendant  believe  that  It  was  neces- 
sary for  him  to  resort  to  his  gun  In  order 
to  save  his  own  life  or  to  save  him  from 
serious  bodily  harm?'— the  said  charge  being 
misleading  and  prejudicial  to  the  defendant 
In  the  following  particulars:  (1)  In  having 
no  relevancy  to  the  facts  of  the  case,  there 
being  no  testimony  that  the  deceased  died 
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from  blood  poison  or  pyemia  or  pneumonia; 

(2)  because  It  withdrew  from  the  considera- 
tion of  the  jury  every  defense  set  up  by 
the  defendant  except  that  of  self-defense; 

(3)  because  It,  In  efTect,  told  the  jury  that, 
if  tbey  believed  that  the  deceased  died  from 
any  of  the  diseases  mentioned  by  his  honor, 
the  defendant  caused  his  death;  (4)  because 
the  said  charge  Is  in  violation  of  the  consti- 
tution of  this  state,  in  that  bis  honor  there- 
by Intimated  his  opinion  that  the  defendant 
was  guilty,  and  charged  on  the  facta."  This 
charge  was  relevant  to  the  facts.  There  was 
testimony  In  behalf  of  the  state  tending  to 
show  that  the  deceased  died  from  a  disease 
brought  on  by  the  wound  inflicted  by  the 
defendant  The  court  was  careful  to  Im- 
press upon  the  jury  the  duty  of  ascertain- 
ing whether  the  defendant  had  any  agency 
In  the  death  of  the  deceased,— in  other 
words,  whether  death  resulted  from  the 
wound  inflicted  by  defendant,  or  from  some 
Independent  cause;  and  this  issue  was  not 

'withdrawn  from,  but  was  fairly  submitted 
to,  the  jury.  Nor  do  we  see  any  ground  for 
the  complaint  that  the  circuit  Judge  charged 
upon  the  facts. 

The  remaining  exertions,  relate  to  the  re- 
fusal of  the  motion  tor  a  new  trial.  When 
there  Is  absolutely  no  testimony  tending  to 
sustain  the  verdict,  It  Is  the  duty  of  the 
court  to  grant  a  new  trial,  and  it  Is  error 
of  law  in  such  a  case  to  refuse;  but,  when 
thei-e  Is  some  testimoay  to  sustain  the  ver- 
dict, the  refusal  of  a  new  trial  by  the  cir- 
cuit court  on  the  testimony  Is  flnaL  In  this, 
case  we  do  not  find  such  absolute  want  of 
testimony  as  to  make  It  error  of  law  to 
refuse  a  new  trial.  It  la  contended,  how- 
ever, that  the  drcnlt  Judge  committed  error 
of  law  In  basing  his  refusal  upon  an  Im- 
proper and  untenable  ground,  Inaunnch  as 
he  stated  ee  his  reason  ttierefor  "that.  If 
the  doctor  had  stated  that  the  death  was 
not  caused  by  the  wound,  the  Jury  had  the 
right  to  disregard  the  testlmmy,  and  find 
that  the  wound  caused  the  death  of  the 
deceased."  This  doa  not  constitute  error 
of  law.  A  circuit  Judge  is  not  bound  to  set 
aside  a  verdict,  even  1/  the  Jury  in  reach- 
ing its  conclnslon  may  dlsr^ard  the  opin- 
ion of  an  expert  Jones  v.  FitzpatrlfA.  47 
8.  C.  sa  24  S.  B.  1030.  The  Judgment  of  the 
circuit  court  la  aflSrmed. 


GUNTBR  V.  ADDY  et  al. 
(flopreme  Oonrt  of  South  Carolina.    July  11, 
1900.) 

HORTOAGBB-ALTERATION-CONSBNT  OP  MORT- 
OAOOR  —  ABSBNGB  OF  FRAUD  —  INSERTING 
NUMBER  OP  ACRES— MATEHIALITT— SUBRO- 
GATION. 

1.  Where,  three  years  after  a  mortgage  was 
executed  and  recorded,  it  was  altered,  at  the 
request  of  the  mortzagor,  by  iusertiitg  the 
rate  and  payment  of  interest  to  make  it  coo- 
form  to  the  Qote,  in  the  absence  of  frand  such 
alteration  did  not  render  the  mcwtgage  void. 

2.  Where,  three  years  after  a  inojrtsage  was 
executed  and  recorded.  It  was  alterM.  at  the 


reqoMt  of  the  mortgagor,  by  inserting,  after 
the  description  of  the  premises,  "contaitJng 
165  acres,  more  or  less,"  which  expressed  the 
exact  number  of  acres  in  the  tract  it  did  not 
render  the  moi-tgage  void,  since  the  alteration 
was  immaterial. 

3.  Where  a  mortgage  executed  by  defendant 
to  plaintiff  vas  recorded  in  1S8S,  and  a  junior 
mortgage  to  D.  was  recorded  In  and  at 

the  time  of  the  execution  of  both  a  prior  mort- 
gage in  favor  of  M.  was  on  record  and  unsat- 
isfied, the  fact  that  a  part  of  the  proceeds  of 
D.'b  loan  was  used  to  discharge  M.'b  mort- 
gage  does  not  entitle  him  to  be  subrogated  to 
the  rights  of  M..  since  he  was  not  a  surety  for 
defendant  and  there  was  no  equitable  assign- 
ment to  him  of  M.'s  rights. 

Appeal  from  common  pleas  circuit  court 
of  Lexington  county;  James  Aldrlch,  Judge. 

Action  by  U.  X.  Gunter  against  D.  U.  Ad- 
dy  and  others.  From  a  judgment  In  favor 
of  plaintiff,  defendant  the  Dundee  Mortgage 
&  Trust  Investment  Company  appeals.  Af- 
firmed. 

O.  T.  Graham,  for  appellant  Meetze  ft 
Muller,  for  respondent 

GARY.  A.  J.  So  much  of  the  circuit 
judge's  decree  as  Is  necessary  to  understand 
the  questions  presented  by  the  uceptlons  is 
as  follows: 

"This  action.  Instituted  In  1897,  and  beard 
at  the  fall  term,  1890.  came  befrae  this  cdurt 
on  the  pleadings,  the  testimony  taken  by  a 
special  referee,  and  the  argument  of  coun- 
.sel.  The  Dundee  Mortgage  &  Trust  Invest- 
ment Company,  limited,  answered  the  com- 
];dalnt  and  has  contested  the  <daim  of  the 
plaintiff.  The  other  defendants  have  not 
answered.  At  least  no  such  answers  were 
submitted  to  the  court  The  defendant  1>. 
U.  Addy  on  January  SI,  1883,  made  and 
delivered  his  note,  whereby  be  promised  to 
pay  to  plaintiff  the  sum  of  9919.18,  with  In- 
terest from  date  at  ten  per  cent  per  an- 
num; Interest  to  be  patd  annually,  and,  if 
not  so  paid,  to  become  principal,  and  bear 
Interest  at  ten  per  cent  The  consideration 
of  this  note  Is  a  prior  note,  a  small  open  ac- 
count and  $5  or  SIO  paid  In  cash.  To  se- 
cure said  debt  defendant  D.  XJ,  Addy  on 
the  same  day  e:(ecuted  and  delivered  to 
plaintiff  a  mortgage  upon  *a  certain  tract  or 
parcel  of  land,  known  as  "Gable  Lands,*' 
on  waters  of  CntXiOg  Branch,  county  and 
state  aforesaid,  bounded  on  the  north  side 
by  lands  of  Bell  Crout  on  the  east  by 
lands  of  Mrs.  Betty  Smith,  on  the  south  by 
iands  of  Wesley  Risenger,  on  the  west  by 
lands  of  Alanzo  Rose';,  and  the  same  was 
duly  recorded  on  February  15,  1888.  D.  U. 
Addy  on  March  24,  1884,  to  aecnre  a  loan  of 
$2,200  then  paid  to  him  In  cash  by  the  Dun- 
dee Mortgage  ft  Trust  Investment  Compa- 
ny, Limited,  executed  and  delivered  to  said 
defendant  company  a  mortgage  of  real  es- 
tate, covering,  with  other  lands,  the  prem- 
ises mortgaged  to  plaintiff  as  above  stated. 
Tbis  mortgage  was  duly  recorded  on  March 
28,  1884.  The  condition  of  the  note  or  bond 
given  as  af<»euld  1^  tbe  said  D.  U.  Addy 
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to  plaintiff,  as  stated  In  the  said  mortgage, 
when  executed,  delivered,  and  recorded,  was 
'for  the  payment  of  the  full  and  Just  sum  of 
nine  hundred  and  nineteen  (919)  dollars  and 
18  cents.'  Afterwards,  to  wit,  on  February 
16,  18S0,  the  following  words  were  inserted, 
written  upon  the  face  of  said  mortgage,  im- 
mediately after  the  words  Just  cited,  to  wit 
'with  Interest  from  date  at  ten  per  cent  per 
annum;  Interest  to  be  paid  annually,  and,  if 
not  so  paid,  to  become  principal,  and  bear 
Interest  at  ten  per  cent.'  At  the  same  time 
the  following  words  were  Inserted,  written 
In  said  mortgage  Just  after  the  description 
of  the  mortgaged  premises,  to  wit,  'contain- 
ing one  hundred  and  sixty-five  (16S)  acres, 
more  or  less.'  It  is  api>arent  from  an  In- 
spection of  said  mortgage  that  the  words 
above  stated  are  not  In  the  same  handwrit- 
ing nor  In  the  same  inli  as  in  the  body  of 
the  mortgage.  I  may  be  mistaken  as  to 
tlie  handwriting.  The  same  person  may 
have  written  both  the  original  instrument 
and  the  words  Inserted. 

"As  the  plaintiff  submitted  his  said  mort- 
gage In  evidence,  and  it  appears  to  have 
been  altered,  it  was  Incumbent  upon  plain- 
tiff to  explain  this  appearance.  1  Greenl. 
Ev.  i  569;  Vaughan  v.  Towler,  14  S.  Q  868. 
Plaintiff  has  fully  and  satisfactorily  ex* 
plained  the  said  alterations.  The  eaid 
words  were  Inserted  in  said  mortgage  on 
February  16,  1886,  at  the  time  when  Mrs. 
Addy,  the  wife  of  defendant  Addy,  signed' 
her  renunciation  of  dower  on  said  mortgage, 
and  were  pot  there  with  the  consent  (indeed, 
at  the  Instance)  of  D.  U.  Addy  bimaelf.  Tbe 
rule  la  well  settled  that  'any  alteration  of 
a  note  in  a  material  part  after  Its  ezecn- 
tloa,  -without  the  assent  of  the  maker,  ren- 
ders It  void.'  Kennedy  t.  Moore,  17  8.  a 
466;  Stagg  T.  Cepoon.  1  Nott  &  McO.  162; 
Miller  V.  Starr,  2  Bailey,  SCO;  Vaughan  v. 
Fowler,  14  8,  0.  866.  There  was  no  frand 
or  suggestion  of  fraud  on  tbe  part  of  any 
one  In  making  the  said  alterations.  It  Is 
reasonable  to  conclude  that  D.  U.  Addy  only 
desired  to  make  tbe  mortgage  conform  to 
tiw  wording  of  tbe  note,  wtalcb  was  and  Is 
correct  and  to  make  the  description  of  tbe 
mortgaged  premises  more  certain.  I  do  not 
think  that  the  defendant  tbe  Dondee  Mort- 
gage &  Tmst  Investment  0<»npany,  limit- 
ed, can  complain  of  this  ruling.  When  it 
lent  money  to  D.  U.  Addy,  it  had  full  con- 
structive notice  <rf  plaintHTs  mortgage  as 
recorded.  With  tbls  knowledge.  It  lent  mon- 
ey to  D.  v.  Addy,  and  took  a  Junior  mort- 
gage upon  the  premises.  Tbe  insertions  or 
alterations  in  plaintiff's  mortgage,  made  as 
above  stated,  were  made  nearly  two  years 
after  the  Dundee  Company  bad  lent  money 
to  Addy,  taken  his  bond  and  mortgage 
tberefOr,  and  bad  recorded  tbe  latter.  The 
plaintiff,  however,  must  stand  upon  his 
mortgage  as  he  accepted  and  recorded  It 
and  can  ask  for  foreclosure  and  sale  and  for 
the  payment  of  the  money  as  therein  stat 
ed.   Plaintiff  is  entitled  to  a  judgment  as 


against  D.  IT.  Addy,  upon  his  note,  for  tbe 
amount  therein  stated;  but  he  Is  enUtled  to 
be  paid  ui>on  said  indebtedness,  from  tbe 
sale  of  the  mortgaged  premises,  only  so 
much  as  the  said  mortgage,  without  the  in- 
sertions, purports  to  secure.  The  Dundee 
Company,  in  tbe  answer,  pleads  that  It  Is  a 
bona  fide  purchaser  for  valuable  consider- 
ation, without  notice  of  plalntifrs  mort- 
gage, and  la  entitled  to  have  the  mortgage 
adjudged  to  be  tbe  first  lien  on  the  mort- 
gaged premises.  What  has  been  said,  and 
will  hereafter  be  said,  must  I  think,  dis- 
pose of  this  claim,  and  adversely  to  the  said 
Dundee  Company. 

"On  January  15,  1881,  D.  U.  Addy  and  his 
wife,  E.  0.  I.  Addy,  to  pay  a  debt  for 
owing  by  them  to  Westly  Nichols,  executed 
and  delivered  to  said  Nichols  a  mortgage  of 
the  lands  heretofore  described  as  being  cov- 
ered by  the  mortgage  of  tbe  plaintiff  and 
of  the  Dundee  Company.  This  mortgage 
was  duly  recorded  on  January  IS,  1881.  This  . 
mortgage  was  upon  record,  unsatisfied,  when 
both  tbe  plaintiff  and  Dundee  Company  to6k 
their  mortgages,  and  both  had  constructive 
notice  thereof.  On  April  2,  1884.  the  Dundee 
Mortgage  &  Trust  Investment  Company, 
Limited,  paid  to  said  Westly  Nichols  $350. 
the  balance  then  due  upon  said  mortgage; 
and  thereupon  the  said  Westly  Nichols  mark- 
ed said  mortgage  'Satisfied,*  and  said  satis- 
faction was  duly  entered  of  record  across  tbe 
face  of  the  record  of  the  mortgage.  The 
Dundee  Company  asks  that  If  plaintlfTs 
mortgage  is  held  to  be  a  first  lien  upon  tbe 
mortgaged  premises.  It  be  subrogated  to  all 
the  rlghtd  that  the  said  Westly  Nichols  bad 
under  his  said  mortgage,  which  was  first 
lien  on  said  tract  of  land  at  the  time  of  the 
execution  of  plaintiff's  mor^;age.  Upon  this 
subject  tbe  special  referee  reports:  'WItb 
reference  to  tbe  Westly  Nichols  mortgage, 
which  biears  date  the  15th  January.  1881.  re- 
corded In  Book  D,  p.  334,  It  Is  admitted  that 
Ihe  defendant  tbe  mortgage  company  placed 
In  the  bands  of  CI.  T.  Orabam,  Esq..  a  coit- 
slderable  sum  of  money,  to  wit  tMiOO,  to  Ik 
paid  to  Addy  wben*tfie  amount  doe  on  th6 
Nichols  mortgage  and  the  J.  H.  Lewie  morf- 
gRge  were  satisfied,  and  that  Orabam  paid 
Nichols  tbe  balance  due  on  bis  mortgage,  to 
wit  ¥850,  out  of  tbe  money  paid  Into  bis 
bands  by  the  mortgage  company,  and  that 
after  paying  the  Nichols  mortgage,  and  a 
mortgage  or  two  of  J.  H.  Lewie,  and  attor- 
ney's fees,  together  witb  otber  costs  of  loan, 
the  balance  was  tnnwd  over  to  Addy  by 
Graham.'  The  assCTtltm  of  tbe  right  of  sub- 
rogation by  tbe  Dundee  Company  Is  denied. 
I  can  see  no  possible  ground  for  It  to  rest 
upon.  The  Dundee  Company  was  no  surety 
for  Addy.  It  bad  no  Interest  In  tiie  debt  or 
lands.  It  was  a  stranger  to  Addy  and  to 
Nichols.  Tbe  Dundee  Company,  as  tbe  lend- 
er of  the  money,  lent  no  money  to  Addy  un- 
der the  terms  of  the  loan,  and  for  Its  own 
protection  the  Dundee  Gompsny  used  a  part 
of  tbe  money  to  pay  ' tbe  Nichols  mortgage. 
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Tbe  contract  or  agreement  waa  carried  oat, 
and  the  Nichols  mortgage  was  paid,  and  for^ 
'nially  and  legally  satisfied  and  discharged. 
The  idea  of  an  assignment,  either  as  the  act 
of  the  parties,  or  an  equitable  assignment  by 
way  of  subrogation,  did  not  mter  Into  the 
transaction  at  alL  There  Is  nothing  to  base 
defendant's  claim  of  subrogation  upon,  and 
it  is  dismissed." 

The  conclusion  which  this  court  has  reach- 
ed upon  certain  questions  raised  by  the  ex- 
ceptions renders  speculative  the  otber  ques- 
tions therein  presented.  There  are  prac- 
tically but  three  questions  to  be  considered, 
the  first  of  which  is  whether  the  insertion  in 
the  plaintlfrs  mortgage  of  the  words,  "with 
Interest  from  date  at  ten  per  cent  per  an- 
num; interest  to  be  paid  annually,  and.  If 
not  so  paid,  to  become  principal,  and  bear 
Interest  at  ten  per  cent,"  rendered  It  null 
and  void.  The  clrcnmstances  under  which 
the  alterations  were  made  are  set  forth  in 
the  circuit  Judge's  decree,  and  clearly  show 
that  they  were  not  made  with  a  fraudulent 
Intent  They  were  made  three  years  after 
the  execution  and  recording  of  plaintiff's 
mortgage,  and  two  years  after  the  execution 
and  recording  of  the  appellant's  mortgage. 
The  plaintiff  was  only  allowed  to  foreclose 
hiB  mortgage  for  the  amount  due  him  as  dis- 
closed by  the  record.  The  defendant  has  in 
no  way  been  prejudiced,  and  we  do  not  see 
what  right  It  has  to  complain. 

The  second  question  is  whether  there  was 
error  In  deciding  that  the  insertion  of  the 
words,  "containing  one  hundred  and  sixty- 
five  acres,  more  or  less,"  rendered  the  mort- 
gage null  and  void.  These  words  were  not 
material,  for  the  following  reasons:  (1)  Be- 
cause they  expressed  correctly  the  number  of 
acres  contained  in  the  tract,  and  were  not 
in  conflict  with  the  other  description  of  said 
land:  and  (2)  they  could  not,  In  any  event, 
prevail  against  the  words  describing  the  land 
by  boundaries,  even  If  they  had  been  In  con- 
flict 

The  third  question  Is  whether  the  circuit 
Judge  erred  In  deciding  that  the  appellant 
was  not  entitled  to  be  subrogated  to  the 
rights  of  Westly  Nichols.  For  the  reasons 
stated  by  the  circuit  Jndge,  this  court  con- 
curs with  him  that  the  appellant  did  not 
have  encb  right  Judgment  affirmed. 


filTATB  V.  TKNNT  et  a!. 
<Snpreme  Conrt  of  Sooth  Oaroltna.    July  16^ 

1900.) 

TRS8PAS8— PtBADINQ— BHINBNT  DOUAIN— 
8TATUTB8— REPEAL. 

1.  Where  defendants  were  convicted  under  an 
affidavit  and  warrant  charging  trespass  after 
notice,  by  going  on  land  of  another,  an  excep- 
tiut  to  the  Jndsment.  that  there  is  no  snch  of- 
fence aa  that  charged,  is  not  well  Uken.  since 
the  words  nsed  sufficiently  allege  the  offense  of 
entry  on  land  of  another  after  notice  from  the 
owner  or  tenant  prohihitiag  the  same. 

2.  SparUnburg  City  Charter  (17  St  at  large, 
p.  439}  gave  the  city  poww  to  open  streeta, 


provided  th^  should  first  pay  damages  for  land 
taken,  and  directed  the  appointment  of  five 
freeholders  to  fix  damages;  Act  Dec.  24,  1884 
(18  Stat  781),  provided  the  mode  by  which 
lands  should  be  taken  for  streets,  roads,  and 
highways  by  citiea,  required  a  boai'd  of  12  free- 
holders to  assess  damages,  and  repealed  all 
acts  Inconsistent  therewith:  and  Act  March  2, 
1809  (23  St  at  Large,  p.  205),  authorized  the 
city  of  Spartanburg  to  condemn  land  for  a  sew- 
er system,  the  land  to  be  condemned  and  dam- 
ages assessed  in  the  manner  provided  by  law 
for  opening  streets.  BeU,  that  the  charter 
provision  for  the  assessment  of  damages  was 
repealed  by  the  act  of  18S4  (IS  St.  at  Large,  p. 
781),  and  that  proceedings  subsequently  taken 
under  it  were  void. 

^.  Where  defendants  In  a  prosecution  for  tres- 
pass sooght  to  introdnce  evidence  of  condemna- 
tion proceedings  of  the  land  in  question  under 
a  repealed  statute,  the  evidence  was  properly 
excluded. 

Appeal  from  general  sessions  circuit  court 
of  Spartanburg  county;  O.  W,  Buchanan, 

Judge. 

G.  O.  Tenny  and  Earl  Sanders  were  con- 
victed of  trespass.  From  a  judgment  of  the 
circuit  court  affirming  conviction  before  a 
Justice,  they  appeal.  Afl3rmed. 

Simpson  &  Bomar,  for  appellants.  Solicit- 
or Lease,  for  respondent 

JONES,  J.  This  appeal  la  from  the  Judg- 
ment of  the  circuit  court  affirming  the  Judg- 
ment of  a  magistrate's  conrt,  wherein  the 
defendants  were  tried  and  sentenced  under 
an  affidavit  and  warrant  which,  after  amend- 
ment, charged  that  defendants  on  March  8, 
9,  10,  25,  and  again  on  April  15  and  17,  1899, 
"committed  a  trespass  after  notice,  by  going 
on  the  land  of  deponent  [S.  S.  Daniel}  and 
cutting  a  ditch,"  etc. 

The  first  and  second  exceptions  relating  to 
the  amendment  of  the  affidavit,  were  taken 
under  a  misapprehension,  and  were  not  in- 
sisted on. 

The  fourth  exception  complains  of  the 
Judgment  on  the  ground  that  there  Is  no 
such  offense  in  this  state  as  that  charged. 
This  exception  is  disposed  of  by  the  case  of 
State  V.  Hallbach,  40  S.  a  298.  18  S.  E.  919. 
wherein  an  affidavit  and  warrant  charging 
that  defendant  committed  a  trespass  on  land 
after  notice  sufflcloitly  alleged  the  offense 
of  **entr7  on  the  Inclosed  or  unlndosed  land 
of  another  after  notice  from  the  omier  or 
tenant  prohibiting  the  same.'* 

The  third  and  fifth  exceptions  complain  of 
error  In  excluding  from  the  evidence  a  pa- 
per purporting  to  be  a  report  of  a  board  of 
assessora  to  the  city  council  of  Spartanburg, 
claiming  to  have  been  selected  to  assess  the 
damage  done  to  the  property  of  Dr.  S.  S. 
Daniel,  in  which  report  the  assessors  found 
no  damages  to  the  property.  The  report  was 
dated  March  22,  1899,  anu  was  made  pur^ 
snant  to  a  notice  by  the  naSA  city  council  to 
S.  a  Daniel,  dated  March  16,  1899.  noUfyIng 
bim  that  the  ^ty  council  finds  it  necessary. 
In  c(mstnictlng  a  system  of  sewerage,  to 
make  excavations,  to  lay  pipes,  etc.,  across 
the  said  Daniels'  lot.  and  requesting  him  to 
nominate  two  freeholders  within  10  da^s, 


Digitized  by 


Google 


&&6 


36  SOUTHKASTBBN  BSPOBTEB. 


who,  together  with  two  freeholder!  nuned 
by  the  city  council,  would  select  a  fifth  free- 
holder, to  assess  the  damage  that  may  be 
done  to  the  premises.  The  report  was  signed 
by  the  five  freeholders  selected  in  accordance 
with  said  notice.  This  report  was  sought  to 
be  Introduced  In  Justification  of  the  entry  by 
defendants  on  the  prosecutor's  land  after  no- 
tice forbidding  the  same.  The  magistrate  re- 
jected the  eviuence.  holding  the  proceeding 
void  on  the  ground  that  such  board  of  as- 
sessors was  not  legally  constituted,  and  this 
ruling  was  affirmed  by  the  circuit  court 
The  proceedings  were  taJcen  under  the  act 
of  December  24,  1880  (17  St  at  Large,-  p. 
430),  Incorporating  the  city  of  Spartanburg, 
which  gave  the  dty  council  power  to  lay  out 
and  open  new  streets  in  said  city,  and  to 
close  up,  widen,  or  otherwise  alter  streets, 
proTided  they  shall  first  pay  damages  to  the 
landowners;  said  damages  to  be  fixed  and 
determined  hj  five  freeholders  of  said  town, 
two  of  whom  shall  be  chorai  by  the  said 
city  council,  two  by  the  said  landowner,  and 
the  fifth  by  the  persons  so  chosen.  The  act 
of  December  Zi.  1881  (18  St  at  Large,  p.  781), 
entitled  "An  act  to  provide  a  mode  of  pro- 
cedure by  which  lands  may  be  taken  by 
cities  and  towns  for  streets,  roada  and  high- 
ways for  public  use,"  reqnhred  six  freehold- 
en  to  be  appttoted  by  the  city  anthorltlea, 
and  six  others  by  the  landowner  to  deters 
mine  the  damage,  etc.  The  act  of  Uarcb  2. 
1899  (23  St  at  l4use,  p.  aOSK  antborlMd  the 
eltr  council  of  Spartanburg  to  oondenm  pri- 
Tate  property  for  the  establlahment  etc.,  of 
a  system  of  sewerage;  "the  same  to  be  con- 
demned and  the  compensation  and  damages 
therefor  assessed  as  la  now  proTlded  for  by 
law  for  the  opMilng  or  widening  of  streets." 
The  act  of  1884,  su|«a,  being  a  general  act 
on  the  subject,  and  repealing  expressly  all 
acts  repugnant  thereto,  <^Mrated  to  repeal 
80  much  of  the  act  of  1880,  supra,  as  related 
to  the  mode  of  aaseaslng  damages,  etc  It 
follows  that  the  proceedl]^  under  fbe  act  of 
1880  were  rold,  and  oonld  constitute  no  Jns- 
tificatlon  or  defense  even  for  entry  on  the 
prosecutors  land  after  such  proceedings,— 
much  less,  for  an  entry  previous  to  sncb  pro- 
ceedings. The  evidence  in  this  case  was  to 
the  effect  that  the  ditch  was  dug  on  the  pros- 
ecutor's premises  previous  to  the  said  pro- 
ceedings to  assess  damages.  The  Judgment 
of  the  circuit  court  Is  affirmed. 


GOINQ  T.  MTmiAL  BBN.  UFB  INa  00. 

(Snprone  Court  of  Snnth  Carolina.    July  11, 
1900.) 

LTFE  POLICY— DEATH    BEFORE  DELIVERY— 
CDNniTION    REQUIRING     GOOD    HEALTH  — 
RIGHT  TO  INSPECT  POLICY— T  HI AI^NONSUIT 
—EVinRNCE—HEARSAY— PRIVATE  RULES  OP 
COMPANY— HARMLESS  ERROR. 
1.  PlaintiEF's  eTidence  In  an  action  against  a 
life  InsurBDce  compaor  showed  that  a  policy 
issued  on  her  husboDd's  life  was  sect  to  the 
local  agent  for  tIellTery:   that  thereafter  her 
husband  became  seriously  Ul,  and  three  days 


before  his  deatb  tender  <d  the  list  pie^ss 
was  made  to  the  agent  irtiidb  he  rcfncd  -« 
accept— statine.  as  one  witness  said,  tint  '!> 

company  would  not  allow  Mm  to  deliw  ^i- 
cies  to  sick  meo."  Tlie  policy  itself  prDr;j.-i 
that  it  should  not  take  effect  **iintil  the 
premicm  shall  hare  been  actually  paid  dor^ 
the  lifetime  of  the  Insured."  No  conditio:  i 
the  policy  required  payment  dnring  good  htL'z. 
H9M,  that  a  motion  to  nonsuit  ^nld  Iutc 
been  denied,  since  the  condition  reQuirisK  pi.'- 
ment  of  the  first  premium  during  the  iifnizr 
of  the  insured  was  complied  with  hr  its  K- 
der,  and  the  gnestion  whether  there  «u  tr. 
other  condition  would  depend  on  the  view  ut- 
en  of  the  testimony  by  the  jury. 

2.  An  insurance  company  wrote  plaiotiiri 
tomeys,  regarding  a  contested  policy,  tbit  i:-* 
contract  of  insaraoce  had  never  been  compiri 
ed.  as  the  insured  had  never  paid  the  [rviii:-]:: 
Undisputed  evidence  In  the  subsequent  act. : 
against  the  company  showed  that  tender  hid 
been  made  dunng  the  life  of  the  inson-i 
Held,  the  introduction  of  the  attotneyi'  t^^r 
tfaat  such  tender -had  been  madc^  and  Unt  z. 
their  opinion  there  was  a  valid  daim.  vis  m 
objectionable,  as  the  mere  opinion  of  tt»  s:- 
tomeys,  nor  as  a  self-serving  declaration.  tO. 
should  be  admitted  in  evideniie  as  part  of 
correspondence. 

8.  On  an  issue  whether  insured  was  iiotifi«£ 
that  his  policy  was  ready  for  delivery,  a  tb.r! 
party's  testimony  as  to  what  message  was 
en  Q.  for  the  insured,  and  as  to  what  (i.  v-  '■ 
him  the  next  morning  with  reference  to  ttt 
message  was  hearssy  eridenee  ud  InadnuM- 
ble. 

4.  In  an  action  on  a  policy,  an  agent's  mat 
ual,  forbidding  agents  to  deliver  policies  onln* 
the  applicant  was  in  good  health  at  the  tisei: 
delivery,  was  inadmissible,  witfaoat  proof  tla: 
the  applicant  knew  the  rule. 

6.  Wnere  an  agent's  manual,  showing 
of  the  company,  was  excluded  from  eridn'' 
in  an  action  on  a  life  policy  because  it  was  n  ' 
showti  that  the  insured  knew  the  rules,  wai-x- 
guent  testimony  to  that  effect  did  not  inn.- 
date  the  ruling,  as  its  correctness  was 
pendeat  on  the  state  of  the  testimony  at  Ac 
time. 

6.  Where  the  agent  testified,  In  an  action  m 
a  life  policy,  that  the  company's  rules  forhi> 
his  delivery  of  polldes  to  aptdicants  not  h: 
good  health  at  the  time  of  delivery,  a  piw 
ruling  excluding  an  agent's  mannal  afaoviac 
the  same  rule,  if  error,  was  harmless. 

7.  Where  an  applicant  for  life  Insorance  be 
came  fatally  ill  after  issuance,  bot  before  drfir- 
ery,  of  his  policy,  the  fact  that  he  reaemd  tbf 
right  to  inspect  (t  before  paying  the  first  pn- 
mlum  would  not  defeat  recovery  thereon,  pro- 
viding be  waived  the  right  and  tendered  par 
mentT  since  the  reservatirai  was  Intended  wmj 
for  his  bensflt  • 

Appeal  from  common  pleaa  cfrcidt  coot 
of  Union  ooimty;  R.  a  Watts,  JodgiB. 

Action  by  Bmma  Oolng  agataiat  the  Xntt^ 
Benefit  Uf6  Insurance  Company.  Fron  t 
Judgment  for  pUlntiff,  defmdant  wpcsls. 
Afilrmed. 

Ansel,  Cothran  ft  Cothran,  for  appdlu: 
R.  W.  Shand  and  James  Munro.  for  reepMt^- 
ent 


McIVISR,  O.  J.  This  action  was  bnrai^: 
upon  a  policy  of  Insurance  on  the  1U«  it 
the  deceased  husband  of  the  plaintiff.  aH^ 
to  have  been  Issued  by  the  defoidaBt 
pany.  and  payable  to  her  If  die  aorvlved  be 
husband,  as  did.  The  defense  set  if 
by  the  company  was  that  the  policy  sasi 
upon  bad  never  been  delivered,  and  tbcn 


Digitized  by 


Google 


001X0  T.  UUTUAL 


B£N.  LIFE  INa  Ca 


was  neTer  any  completed  cmtnet  of  taumr- 
ance.  Wblle  some  of  the  facta  are  con- 
tested, the  following  aeem  to  be  nndlapnted: 
On  the  4th  of  Maj,  1898.  J.  D.  Ootns,  the 
bnsband  of  the  plalntlft,  made  an  applica- 
tion for  Insnrance  In  writing,  which  la  aet 
out  In  the  "case";  and  tbls,  together  with 
the  certificate  of  the  medical  examhier,  waa 
forwarded  to  the  home  office  of  the  com- 
pany. In  Newark,  In  the  state  of  New  Jersey, 
where  It  waa  reeelred  and  mailed  "Ap- 
proved** the  9th  of  May,  1888,  and  the  pol- 
icy waa  prepared,  bearing  date  the  10th  of 
May,  IHI^  aigned  by  the  proper  officers  of 
the  company,  and  sent  to  the  local  agent 
of  the  company  at  Union,  S.  G.,  through  the 
office  of  the  state  agent  at  Raleigh.  N.  G. 
Precisely  when  the  policy  reached  Uie  office 
of  the  local  agent  at  Union  does  not  appear, 
though  there  Is  but  little  doubt  that  It  was 
about  the  15th  of  May,  18^,  when  Mr.  L.  S. 
Townsend.  the  local  agent,  was  absent  from 
bonie,  and  did  not  return  until  about  the 
15tb  or  20tb  of  June,  1896.   Nor  did  it  dis- 
tinctly appear  at  what  time  the  assured, 
J.  D.  Oolng,  learned  that  the  policy  had  been 
returned  to  ITnton;  bnt  It  must  have  been 
on  or  before  the  29tta  of  June,  1888.  for  on 
that  day  the  Judge  of  probate,  accompanied 
by  B.  B.  Going,  brother  of  the  assured,  at 
his  request  called  on  Mr.  Townsend,  the  local 
agent,  and  tendered  him  tbe  amount  of  the 
first  premium,  which  the  local  agent  refused 
to  accept,  for  the  reason,  as  he  said,  that 
"the  company  would  not  allow  him  to  de- 
liver policies  to  sick  men."   On  the  28th  of 
May,  1888,  the  assured  waa  taken  sick  with 
what  prored  to  be  typhoid  feyer,  and  on  the 
29th  of  June,  when  the  tender  was  made, 
was  very  sick,  and  he  subsequently  died,  on 
the  2d  of  July,  1898.   Soon  after  this  Messrs. 
Munro  A  Munro,  attorneys  at  law,  having 
been   employed  to  collect  the  Insurance, 
called  on  the  local  agent,  Mr.  Townsend,  for 
blanks  to  make  out  the  claim,  and  were 
referred  by  hEm  to  Mr.  Pearsdn,  the  vice 
president  of  the  company;  and  they  there- 
upon wrote  him  a  letter,  under  date  of  28th 
of  July,  189S,  demanding  payment  of  the 
policy  of  Insurance  Issued  by  the  company, 
wblcfa  "your  agent  afterwards  refused  to 
deliver,"  and  also  for  blanks  for  proofs  of 
deatb.  If  required.   To  this  letter  the  vice 
president  of  the  company  replied  by  letter 
under  date  of  Ist  August  1898,  saying  that: 
"The  contract  of  Insurance  to  which  yon 
refer  was  not  completed  by  Mr.  James  T>. 
Goins,  as  he  did  not  pay  the  premium. 
There  Is,  therefore,  no  claim  against  this 
conipnny  because  of  said  contract."  These 
two  letters  were  received  In  evidence  with- 
out objection,  bnt.  when  the  plaintiff  offered 
to  Introduce  a  letter  of  Messrs.  Munro  ft 
Mnnro  In  reply  to  the  letter  of  the  vice 
president  of  the  company,  objection  was 
made,  which  objection  was  overmled,  and 
the  letter  was  read  In  evld.  uce,  In  which 
UeBsrft.  Mnnro  &  Mnnro,  after  acknowledg- 
\ng  tbe  receipt  ot  the  letter  ^  the  vice  presi- 


dent, use  this  language:  "Mr.  Qolng,  as  yon 
say,  did  not  pay  the  premium;  but  the  full 
amount  of  tbe  premium  was  tendered  to 
your  agent,  and  demand  made  for  the  pol- 
icy, in  the  lifetime  of  Mr.  Going.  It  seems 
to  us  that  ttiere  is  a  claim  against  your  com- 
pany because  of  tbe  contract,  and  we  trust 
yon  will  reconabler  the  matter  and  the 
policy.**  To  this  letter  no  reply  was  received, 
and  on  the  14th  of  December,  1888,  this  ac- 
tion was  commenced.  At  the  close  of  the 
testimony  for  the  plaintiff,  the  defendant 
moved  for  a  nonsuit  upon  the  ground  that 
the  plaintiff  had  failed  to  prove  a  completed 
contract,  Inasmuch  as  it  was  claimed  that 
delivery  of  the  policy  was  essential  to  com- 
plete the  contract,  and  there  was  no  evi- 
dence of  either  actual  or  constructive  deliv- 
ery of  the  policy.  The  motion  was  refused, 
and  exception  taken  by  defendant's  counsel. 
The  defendant  then  offered  Its  testimony.  In 
the  course  of  which  certain  exceptions  were 
taken  as  to  the  rulings  of  the  circuit  Judge 
upon  the  admissibility  of  some  of  the  tes- 
timony offered  by  defendant  The  case  went 
to  the  Jury  under  the  chaise  of  the  Judge, 
to  which  certain  exceptions  were  taken;  and. 
a  verdict  having  been  rendered  in  favor  of 
the  plaintiff,  a  motion  for  a  new  trial  on 
the  minutes  was  made,  which  being  refused. 
Judgment  was  entered  upon  the  verdict. 
Prom  this  Judgment  defendant  appeals  upon 
the  several  exceptions  set  out  In  the  record. 
These  exceptions  Impute  error  to  the  cir- 
cuit Judge  {!)  In  refusing  the  motion  for  n 
nonsuit;  (2)  In  his  mlings  as  to  the  admissi- 
bility of  testimony;  (3)  In  his  charge;  and 
(4)  in  refusing  the  motion  for  a  new  trial. 

First  as  to  the  motion  for  a  nonsuit, 
which  was  based  upon  the  ground  "that  the 
plaintiff  has  failed  to  prove  a  completed  con- 
tract." Now,  on  a  motion  for  a  nonsuit  the 
question  Is  not  whether  the  plaintiff  has  fail- 
ed to  prove  his  case,  but  the  only  question 
Is  whether  the  plaintiff  has  failed  to  produce 
any  testimony  tending  to  prove  his  case.  As- 
suming the  view  most  favorable  to  the  appel- 
lant—that the  real  meaning  of  this  ground 
Is  that  there  was  no  testimony  tending  to 
show  a  completed  contract,— we  will  proceed 
to  consider  the  question  In  that  aspect. 
While  It  Is  conceded  that  there  was  testi- 
mony tending  to  show  that  the  policy  which 
evidenced  the  contract  sued  on  was  sent  to 
the  local  agent  by  the  defendant  company 
for  the  purpose  of  being  delivered  to  the  as- 
sured, yet  the  contention  Is  that  while  that 
would  amount  to  a  constructive  delivery  to 
the  assured,  provided  It  was  sent  for  uncon- 
ditional delivery,  yet  as  there  were  two  con- 
ditions (one  that  the  first  premium  should 
be  paid,  and  the  other  that  the  policy  should 
not  be  delivered  if  the  assured  was  at  the  time 
■Ick).  and  while  the  first  might  be  regarded 
as  having  been  complied  with  by  tbe  tender 
of  the  amount  of  the  first  premium,  yet  there 
was  no  testimony  thst  the  second  (that  the 
assured  was  In  good  health  at  the  time)  was 
compiled  with,  and  tiien  was  therefbre  no 
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testimony  that  the  contract  bad  ever  been 
comiileted.  and  that,  on  the  contrary,  the 
teBtimony  on  the  part  of  the  plaintiff  showed 
that,  when  the  first  premium  was  tendered 
and  the  policy  was  demanded,  the  assured 
was  very  sick,  and  died  in  a  few  days  there- 
after. It  Is  very  obvious  that  this  position 
of  appellant  rests  entirely  upon  the  assump- 
tion tlint  the  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  the  policy  was 
sent  by  the  company  to  Its  local  agent  not 
for  uDcoDdltional  delivery,  but  that  it  was 
sent  for  delivery  upon  the  compliance  by  the 
assured  wltb  the  two  conditions  above  stated. 
Now,  while  it  is  true  that  the  policy  does 
contain  these  words,  "This  policy  does  not 
take  effect  until  the  Srst  premium  sbalt  have 
been  actually  paid  during  the  lifetime  of  the 
Insured."  which  necessarily  Imply  that  the 
policy  was  not  to  be  delivered  until  that  con- 
dition was  complied  with,  yet  there  is  not 
a  single  word  in  the  policy  which  Implies  or 
even  intimates  that  there  was  any  other  con- 
dition upon  which  the  policy  was  to  take 
effect  or  to  be  delivered.  On  the  contrary, 
it  is  expressly  declared  In  tbe  policy  Itself 
that  tne  defendant  company  "has.  by  Its 
president  and  secretary,  signed  and  delivered 
this  coDtract"  on  tbe  10th  of  May.  18^ 
which.  It  will  be  noted,  was  the  day  after 
the  application  for  Insurance  had  been  receiv- 
ed and  marked  "Approved;"  and  counsel  for 
respondent  lias  dted  an  authority  (Bliss, 
Ins.  S  153),  which  Is  based  npon  the  case  of 
Xenos  T.  Wlckham,  2  L.  R.  H.  L.  286,  In  which 
It  was  held  that  a  policy  purporting  to  be 
"signed,  sealed,  and  delivered"  by  tbe  proper 
officers  of  an  Insurance  company  must  be  con- 
clusively taken,  as  against  the  company,  to 
have  been  not  only  dnly  signed  and  se^ed, 
but  also  duly  delivered,  and  that  such  a 
policy  Is  complete  and  binding  against  the 
party  executing  it,  though  in  fact  it  re- 
mains In  his  possession,  unless  there  Is  some 
particular  act  required  to  be  done  by  the 
otiier  jtarty  to  declare  his  adoption  of  it,  and 
that  it  Is  not  necessary  that  the  assured  shall 
formally  accept  or  take  away  a  policy.  In 
order  to  make  the  delivery  complete.  Now, 
In  the  case  before  the  court  the  only  act  re- 
maining to  be  done  1^  the  assured  after  it 
was  executed,  so  far  as  the  contract  on  Its 
face  shows,  was  for  the  assured  to  pay  the 
first  premium,  which  was,  In  effect,  done 
during  the  lifetime  of  the  assured,  by  the 
tender  of  the  amount  of  such  premium, 
which,  it  is  conceded,  and  properly  conceded, 
was  equivalent  to  payment;  and  so  that  con- 
dition was  complied  with,  and  the  contract 
was  completed.  It  is  contended,  however,  by 
the  appellants,  there  was  another  condition 
to  tbe  delivery  of  the  policy,  which  was  not, 
and  could  not  have  been,  complied  with 
at  the  time  the  delivery  of  the  policy  was 
demanded,  to  wit,  that  the  assured  must 
then  have  been  shown  to  be  In  good  health, 
which  was  not  only  not  shown,  but,  on  the 
contrary,  the  testimony  tended  to  show  that 
the  assured  was  at  the  time  very  sick  of  a 


disease  from  which  be  died  in  a  few  days 
thereafter.  But  it  Is  very  obvious  tliat  tbe 
policy,  which  constitutes  the  contract  be- 
tween tbe  parties,  contained  no  such  condi- 
tion, and  the  attempt  Is  to  raise  such  a  con- 
dition by  the  testimony  as  to  the  Instructions 
given  to  the  local  agent  by  the  comp&ay. 
Whether  it  would  be  competent  to  annex  to  a 
written  contract  any  other  condition  than  that 
contained  in  the  written  contract  is  a  ques- 
tion which  we  do  not  propose  to  consider  at 
present,  as  no  such  question  seems  to  liave 
been  made  up  to  the  time  when  the  motion 
for  a  nonsuit  was  submitted.  Assuming, 
then,  for  the  purposes  of  this  particular  in- 
quiry only,  that  such  testimony  was  com- 
petent, it  Is  apparent  that  the  only  testimony 
which  had  then  been  offered  (for,  of  course,  in 
considering  a  motion  for  a  nonsuit  our  atten- 
tion must  be  contined  to  the  testimony  of  tlie 
plaintiff  offered  in  chief)  was  tbe  simple 
declaration  of  tbe  local  agent  as  to  the  rea- 
son why  he  refused  the  tender  made  of  tbe 
first  premium,  which  was  that  "the  company 
would  not  allow  him  to  deliver  policies  to 
sick  men,"  as  testified  by  Mr.  Greer,  one  of 
the  parties  who  made  the  tender,  though  tbe 
other  witness,  B.  B.  Going,  who  went  wltb 
Greer  to  make  the  tender,  did  not  remember 
that  the  local  agwit  gave  any  such  reason  for 
refusing  to  accept  the  money  when  tendered, 
but  that  bis  reply  was:  "He  said  he  bad 
the  policy,— the  paper;  it  was  all  right,  but 
he  would  not  acc^t  of  the  mtmey."  And 
when  that  witness  was  recalled  he  testifled 
as  follows:  "Q.  Wheat  yon  wait  there  to 
Mr.  Townaend  to  tender  the  money,  what  did 
he  say?  (Objected  to  by  counsel  for  dtfend- 
ant  because  it  was  Incompetent  to  prove  by 
this  witness  declarations  of  the  agent  as  to 
what  the  company  had  done.  Objection 
ovnruled.  and  the  witness  testifled  as  fol- 
lows:) A.  He  said  he  would  not  take  tbe 
money.  He  said  he  had  the  policy,  and  be 
said  it  had  been  acc^ed,— the  company  had 
accepted  it,-^ut  he  would  not  take  the  mon- 
ey." The  only  other  testlmimy  to  wbldi  we 
deem  It  necessary  to  refer  In  this  connection 
is  that  of  the  correqtondence  between  the 
Messn.  Munro,  as  attorneys  tm  the  plalntllt, 
and  the  vice  president  of  the  defendant  conn- 
pany,  to  whom  they  had  been  referred  by  the 
local  agent,  In  which  the  vice  president.  In 
his  letter,  denies  the  liability  of  the  company 
solely  upon  the  ground  that  the  contract  had 
not  been  completed  by  the  assured,  "as  be 
did  not  pay  the  premium";  making  no  al* 
lusion  whatever  to  any  other  condition  or 
alleged  condition  In  tbe  contract.  These  two 
letters  were  received  in  evidence  without 
objection,  but,  when  the  letter  of  Messrs. 
Munro  &  Munro  In  reply  to  that  of  the  vice 
president  was  offered,  objection  was .  made 
upon  the  ground  that  "it  Is  simply  the  opin- 
ion of  a  distinguished  lawyer";  but  tbe  ob- 
jL'ctlon  was  overruled,  and  the  letter  received 
In  evidence,  very  properly,  as  we  shall  see 
when  we  come  to  consider  the  second  general 
question  ta  the  case.  This  being  the  state 
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of  the  testimony  when  the  motion  foe  a  non- 
euit  Ti-as  submitted,  we  think  It  clear  that 
there  was  ao  error  In  refttslng  the  motion; 
for  there  was  no  doubt  that  the  first  condi- 
tion upon  which  the  policy  was  to  take  effect, 
as  stated  in  the  policy  (the  payment  of  the 
first  premium),  was.  In  law,  complied  with 
by  the  tender,  which  was  undisputed;  and 
whether  there  was  any  other  condition  de- 
pended entirely  upon  the  view  which  should 
be  taken  of  the  testimony,  and  that  was  a 
matter  to  be  determined  by  the  Jury. 

We  proceed  next  to  the  consideration  of  the 
second  general  question,  involving  the  inquiry 
-n  hetber  there  was  error  in  any  of  the  rulings 
as  to  the  admissibility  of  testimony  specified 
In  the  second,  third,  fourth,  and  fifth  excep- 
tions. Ijk  the  second  exception  the  error  com- 
plained of  is  the  admission  of  the  letter  of 
Messrs.  Muaro  &  ilunro  in  reply  to  the  rice 
president  of  the  company,  hereinabove  refer- 
red to.  It  will  be  observed  that  the  objection 
made  at  the  time  this  letter  was  offered  was 
baaed  solely  upon  the  ground  that  "It  Is  sim- 
ply the  opinion  of  a  distinguished  lawyer"; 
but  in  the  second  exception  it  is  claimed 
that  this  letter  was  incompetent  for  a  whol- 
ly different  reason,  to  wit,  because  "It  is  In 
the  nature  of  self-serving  declarations." 
Strictly  speaking,  therefore,  this  exception 
could  not  be  considered;  but,  waiving  this, 
we  think  the  letter  was  clearly  competent, 
in  either  view.  In  the  first  place,  it  was  a 
part  of  a  correspondence,  a  portion  of  which 
had  been  received  without  objection.  In  the 
next  place,  the  manifest  purpose  of  the  let- 
ter was  to  correct  a  misapprehension  under 
which  the  vice  president  seemed  to  be  la- 
boring; for.  as  we  have  said,  the  vice  presi- 
dent, in  his  letter,  which  was  received  with- 
out objection,  had'  based  his  denial  of  re- 
sponsibility entirely  upon  the  ground  that 
the  first  premium  had  not  been  paid,  which, 
while  true  as  matter  of  fact,  as  the  money 
had  not  actually  been  paid,  yet  was  not  true 
as  matter  of  law,  as  the  undisputed  fact  was 
that  the  money  had  been  tendered  during 
the  lifetime  of  the  assured,  which,  as  it  was 
properly  conceded,  was  equivalent  to  pay- 
ment. The  manifest  object  ot  fbe  letter  In 
question  was  simply  to  correct  this  misap- 
prehension on  the  part  of  the  vice  president, 
by  calling  his  attention  to  the  fact  of  the 
tender  having  been  made,— a  fact  of  which  he 
possibly  may  have  then  been  Ignorant  The 
letter  was  not  objectionable  as  the  opinion 
of  a  distinguished  lawyer;  for  such  was  not 
its  purpose,  and  the  only  oirfnlon  expressed 
in  It  was  that  In  view  of  tiie  f&ct  <^  the 
tender,  to  which  the  attention  of  the  vice 
president  was  Called,  the  writer  thought  that 
he  might  take  a  different  view  from  that  ex- 
pressed In  his  letter  to  which  this  was  a  re- 
ply. At  all  events  the  letter  could  In  no 
aspect  be  r^arded  as  anything  more  tiian 
the  expression  of  Mr.  Munro's  opinion  that 
tender  would  be  equivalent  to  payment  In  a 
case  like  this,— «n  opinion  In  which  this  court, 
as  weU  as  every  one  connected  with  this 


case,  seem  to  concur.  Nor  is  the  letter  ob- 
jectionable as  "In  the  nature  of  self-serving 
declarations";  for  the  only  fact  stated  in 
It  was  a  fact  about  which  there  was  no  dis- 
pute,—that  the  amount  of  the  first  premium 
had  been  tendered  during  the  lifetime  of  the 
assured.  In  no  view  that  we  have  been 
able  to  take  was  the  letter  In  question  In- 
competent and  to  have  rejected  It  would 
have  worked  great  Injustice  to  the  plaintiff, 
by  allowing  a  garbled  correspondence  to  go 
before  the  jury.  It  would  have  been  like 
allowing  a  part  only,  of  a  conversation  be- 
tween parties  to  be  offered.  The  second  ex- 
ception must  therefore  be  overruled. 

The  third  and  fourth  exceptions,  being  of 
a  similar  character,  may  be  considered  to- 
gether. It  seems  that  when  Mrs.  L.  S. 
Townsend,  the  wife  of  the  local  agent  was 
on  the  stand,  after  testifying  that  she  was 
In  the  habit  of  opening  her  husband's  busi- 
ness letters  in  his  absence,  and  had  received 
the  policy  in  this  case,  she  was  asked  what 
message  she  had  sent  assured  when  she  re- 
celved  the  policy,  to  which  objection  was 
made;  and  the  court  ruled  that  this  would 
be  incom[>etent  unless  It  was  made  to  appear 
that  such  message  had  been  received  by  the 
assured.  Then  the  witness  J.  A.  Brown 
was  asked  whether  he  heard  Mrs.  Tovrnsend 
give  a  message  for  J.  D.  Going  to  any  one, 
to  which  he  replied,  "Yes;"  that  he  heard 
her  deliver  a  message  to  Oliver  Going.  But 
when  he  was  asked  what  that  message  was, 
the  court  made  the  same  ruling  as  nl>ove. 
The  witness  was  then  asked  what  Oliver 
Going  had  told  him  the  next  morning  in  re^ 
erence  to  the  message,  which  was  ruled  out 
as  hearsay.  We  see  no  error  in  any  of  these 
rulings.  If  the  defendant  desired  to  prove 
that  a  message  had  been  sent  to  J.  D.  Go- 
ing, the  assured,  the  proper  witness  to  prove 
that  fact  would  be  the  person  who  delivered 
the  message  to  3.  D.  Going;  and.  If  it  was 
desired  to  prove  what  was  the  reply  of  J. 
D.  Going  to  such  message,  the  proper  wit- 
ness to  prove  that  fact  would  have  been  the 
person  who  received  the  reply.  The  claim 
that  Oliver  Going,  the  person  selected  to 
carry  the  alleged  message  to  J.  D.  Going, 
was  the  mutual  agent  of  the  parties.  Is  not 
sustained  by  any  testimony  competent  for 
that  purpose;  for  it  is  well  settled  that 
agency  cannot  be  proved  by  the  mere  decla- 
rations of  the  alleged  agent  for  there  Is  no 
evidence  that  any  message  was  ever  received 
by  J.  D.  Going.  If  any  such  message  was 
ever  sent  to  J.  D.  Going  by  Oliver  Going, 
the  defendant  had  the  ready  means  of  prov- 
ing It  by  putting  OllTer  Going  on  the  stand 
as  a  witness;  bnt  this  was  not  done,  and 
surely  the  defendant  cannot  be  allowed  to 
supply  that  testimony  by  offering  a  third 
person  as  a  witness  to  prove  the  dedara- 
tlons  of  Oliver  Going,  as  that  would  be  pure- 
ly hearsay  testimony.  This  view  is  sustain- 
ed by  McGee  t.  French,  49  S.  0.  494.  27  8.  E. 
487.  Tlie  third  and  fourth  exceptions  must 
therefore  be  orerniled. 
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The  fifth  exception,  Impatlng  error  to  the 
circuit  Judge  In  refusing  to  receive  In  evi- 
dence that  printed  rale  of  the  defendant 
company,  furnished  to  its  agentB,  by  which 
an  agent  la  forbidden  to  deliver  a  policy  un- 
less the  first  premium  has  been  paid,  and 
unless  the  assured  Is  in  good  health  at  the 
time,  cannot  be  sustained,  for  two  reasons: 
(1)  Because  we  think  the  ruling  was  right; 
(SO  because,  even  If  erroneous,  It  was  harm- 
less error.  At  the  time  this  book,  called 
"The  Agents'  Manual,"  containing  the  roles 
for  the  guidance  of  agents,  was  offered  in  evi- 
dence, no  testimony  had  been  ottered  tending 
to  show  that  the  assured  had  ever  been  in- 
formed of  these  rules  or  assented  thereto;  and 
therefore  the  testimony  was  clearly  Incom- 
petent, under  the  case  of  Riordan  v.  Doty, 
50  S.  C,  at  page  547,  27  8.  E.,  at  page  943. 
Besides,  upon  principle,  we  think  that  the 
private  Instructions  given  by  a  corporation 
to  an  agent,  to  govern  his  dealings  with 
third  persons  on  behalf  of  the  corporation, 
should  not  be  received,  unless  made  known 
to  the  persons  with  whom  they  deal.  Espe- 
cially should  this  be  the  rule  in  a  case  like 
this,  where  a  policy  of  insurance,  which  con- 
tains the  terms  of  the  contract,  is  sought  to 
be  avoided  by  some  private  instruction  to 
the  agent,  not  made  known  to  the  applicant 
when  he  takes  ont  his  policy.  It  Is  true 
that  after  the  raling  excepted  to  was  made, 
the  local  agent  did  tratify  that  he  did  tell 
the  assured  at  the  time  he  was  examined  by 
the  doctor  that.  If  he  did  not  then  make  pay- 
ment of  the  premium,  he  could  not  deliver 
the  policy  when  It  was  returned  approved 
by  the  company.  If  he  was  swiously  sick  at 
the  time;  but,  of  course,  the  correctness  of 
the  ruling  must  be  tested  by  the  testimony 
as  it  appeared  at  the  time  the  ruling  was 
made,  and  the  question  could  not  be  affected 
by  any  testimony  offered  afterwards.  But, 
even  If  there  was  error  In  ruling  out  the 
printed  Instructions  to  the  agents,  yet  such 
error  was  manifestly  harmless,  for  the  agent 
was  afterwards  permitted  (whether  correct- 
ly or  not,  we  cannot  undertake  to  decide  In 
this  case,  as  there  was  no  objection,  or, 
rather,  no  exception,  taken  to  such  testimo- 
ny) to  testify  that  his  Instructions  from  the 
company  were  not  to  deliver  any  policy  un- 
til the  first  premium  was  paid,  and  not  then 
unless  the  applicant  was  then  in  good 
health,  so  that  the  company  got  the  same 
benefit  from  these  instructions  as  If  the  book 
had  been  admitted  In  evidence  when  it  was 
offered.  The  fifth  reception  mnat  therefore 
be  overruled. 

The  sixth  exception  Is  based  upon  an 
alleged  error  In  the  charge  of  the  circuit 
Judge,  or,  rather,  In  his  modification  of  a  re- 
quest to  charge  submitted  by  the  defendant 
It  seems  that  there  was  some  testimony 
tending  to  show  that  in  the  conversation  be- 
tween the  local  agent  and  the  assured  on 
the  day  of  the  medical  examination,  the  as- 
sured had  been  told  by  the  agent  that  If, 
when  the  policy  was  returned,  there  was 


anything  In  it  that  ' he  did  not  mideratand, 
or  that  It  was  not  exactly  understood  it  whs 
to  be,  he  could  not  be  obliged  to  take  tbe 
policy,  to  which  the  assured  assented;  and 
upon  that  testimony  the  drctdt  judge;  was 
requested  to  charge  the  jury,  "upon  the 
effect  of  that  agreemoit  If  they  believe  the 
testimony  of  Mr.  Townsend,  that  the  con- 
tract was  therefore  not  completed  until  Mr. 
Going  had  an  opportunity  to  examine  tbat 
policy,  and  he  examined  it  and  signified  bis 
acceptance  of  the  policy,  and  that  he  could 
not  when  Seriously  sick,  take  advanta^  of 
the  change  of  afRttrs  tiien,  to  tender  the 
money  without  an  examination— without  an 
acceptance— of  the  policy,  and  demand  tbe 
policy  and  tender  tbe  payment"  la  re- 
sponse to  that  request  the  jury  wer»  charged 
as  follows:  "If  there  was  an  understanding 
or  agreement  between  the  agent  of  the  com- 
pany here  and  Mr.  Going  that  Mr.  Gfoing 
should  Inspect  that  policy  before  he  paid 
the  premium, — should  have  a  chance  to  look 
at  It  and  see  whether  or  not  he  should  ac- 
cept It— then  I  charge  you,  as  matter  of  law, 
the  contract  would  not  t>e  complete  until  he 
had  inspected  it,  or  waived  hia  right  to  in- 
tpeet  it,  and  signified  his  willingness  to  ac- 
cept It;  but  If  be  went  there  and  accepted 
It  just  as  It  was,  and  tendered  tbe  premlnm, 
or  If  he  sent  anybody  there  for  that  purpose, 
and  the  company  had  sent  the  policy  to  their 
agent  with  the  intent  to  deliver  It  to  Going 
If  he  paid  the  premlnm  and  accepted  that 
policy  as  Insurance  on  his  life,  then  the  plain- 
tiff would  be  entitled  to  recover."  The  point 
of  tbe  exception  lies  In  the  Insertion  of  the 
words  which  we  have  Italicized,- "or  waived 
his  right  to  Inspect  It."  In  this  there  certain- 
ly was  no  error,  for  the  reservation  of  the 
right  to  examine  the  terms  of  the  policy  be- 
fore paying  tbe  premium  for  the  policy  was 
for  the  benefit  of  the  assured  solely;  and,  if 
he  chose  to  waive  that  right,  the  other  party 
surely  has  no  reason  to  complain.  Indeed, 
this  exception  seems  designed  to  raise.  In 
another  form,  the  point  on  which  tbe  defense 
was  really  rested,— that  there  was  a  condi- 
tion In  the  contract  whereby  the  policy  was 
not  to  be  delivered  unless  the  assured  was 
in  good  health  when  the  premium  was  ten- 
dered and  the  policy  was  demanded.  Wheth- 
er there  was  such  a  condition  was  a  ques- 
tion of  fact,  depending  upon  the  testimony, 
of  which  the  Jury  were  the  sole  judges;  and 
they  have  solved  that  question  In  favor  of 
the  plaintiff,  under  instructions  to  which  no 
exceptions  were  or  could  have  been  taken  by 
the  defendant— that  If  they  believed  there 
was  such  a  condition,  and  the  same  was  not 
compiled  with,  then  their  verdict  should  be 
for  the  defendant— and  this  must  be  an  end 
of  tbe  matter.  Tbe  sixth  exception  must 
tierefore  be  overruled. 

The  seventh  and  last  exception  Imputes 
error  to  the  circuit  judge  In  refusing  the 
motion  for  a  new  trial,  for  three  reasons: 
(1)  Because  of  error  In  excluding  the  printed 
rnlet  of  Uw  company  contali}lns  Inctnictlona 
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to  agents  aa  to  the  dellrery  of  policleB.  This 
has  been  alrady  dIspoBed  of,  by  what  we 
hare  said  In  considering  the  fifth  exception. 
(2)  Becanse  there  was  no  dispute  as  to  the 
facts  of  the  case,  and,  nnder  the  law  as  given 
to  the  jnry  by  the  court,  they  were  bound  to 
render  a  verdict  for  the  defendant  The 
third  ground  of  the  motion  for  a  new  trial 
Is  practically  Involved  in  the  second,  and  they 
may  th^efore  be  considered  together.  The 
mle.  as  we  understand  It  Is  that  where,  as 
in  the  cases  of  Dent  v.  Bryce,  18  S.  C.  1, 
and  Thompson  v.  Lee,  19  S.  a  489,  the  Judge 
directs  a  verdict  and  the  jury  disregard  such 
direction  and  find  a  verdict  contrary  to  that 
directed,  then  it  Is  the  duty  of  the  circuit 
Judge  to  set  aside  the  verdict  and  grant  a 
new  trial,  and,  if  he  refuses  to  do  so,  then 
there  Is  such  error  of  law  as  this  court  may 
correct  But  where,  as  in  this  case,  the  Jury 
were  Instructed  that  If,  from  the  testimony, 
they  believed  a  certain  fact  or  series  of  facte, 
then  their  verdict  should  be  for  the  plain- 
tiff or  defendant  as  the  case  may  be,  but  Ifr 
from  the  testimony,  they  did  not  believe  such 
fact  or  series  of  facts,  their  verdict  should 
be  the  other  way,  then  a  motion  for  a  new 
trial  presents  a  question  for  the  discretion 
of  the  circuit  Judge,  with  which  this  court 
has  no  power  to  Interfere,  tt  canuot  prop- 
erly he  said  that  there  was  no  dispute  as  to 
the  material  facts  of  this  case.  In  the  first 
place,  there  was  testimony  tending  to  show 
that  the  policy,  which  had  been  approved  by 
the  company,  was  returned  to  the  local  agent 
at  TTnlon  for  delivery  to  the  assured  at  least 
10  days  before  the  assured  was  taken  sick; 
but  there  Is  no  evidence  that  the  assured  re- 
ceived any  notice  to  that  eflFect  until  the  29th 
of  June,  1898,  when  the  assured,  being  quite 
sick  at  the  time,  sent  his  brother  and  a  friend 
to  the  local  agent  to  pay  the  premium  and 
demand  the  policy.  What  occurred  between 
the  agent  and  these  gentlemen  when  the  pre- 
mium was  tendered  was  at  least  left  fn  some 
doubt  by  the  testimony,  as  one  of  them  tea- 
tlfled  that  the  agent  simply  refused  to  accept 
the  tender,  without  giving  any  reason  for 
SQCh  refusal,  while  the  other  said  that  the 
reason  he  gave  was  that  "the  company  would 
not  allow  him  to  deliver  policies  to  sick  men." 
Not  a  word  was  said  as  to  his  having  any 
general  or  special  Instructions  to  this  effect 
from  the  company,— Just  simply  the  bald  dec- 
laration above  quoted,  which  might  have 
been  a  mere  expression  of  opinion  upon  the 
part  of  13ie  agent  Then,  too,  there  Is  an- 
other slgnlflcant  drenmstance  which  appears 
In  the  teatlmcoiy,  and  that  ts,  when  demand 
was  made  on  the  company  for  payment  of  the 
policy,  the  vice  president  denies  responsibility 
soMy  tipott  ibe  gnmnd  that  the  first  premium 
had  not  been  paid,  and  makes  no  allnalon 
to  the  noncompliance  with  any  other  condi- 
tion; and  even  when  he  Is  informed  by  Mr. 
Monro's  second  letter  that  whHe  It  was  tme 
that  the  premtom  had  not  In  fact  been  paid, 
3ret  it  bad  been  tendered,  which,  in  his  view, 
was  equivalent  to  jnyment,  he  makes  no  re- 
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ply  whatever.  From  this  testimony  it  Is  pos- 
sible that  the  Jury  may  have  Inferred  that 
there  was  in  fact  no  condition  that  the  pol- 
icy was  not  to  be  delivered  If  the  assured 
was  not  In  good  health  at  the  time,  and  that 
such  condition  was  an  afterthought  Be  that 
as  It  may,  however.  It  was  a  question  of  fact 
for  the  Jury,  and  with  their  finding  we  have 
neither  the  power  nor  the  disposition  tj  In- 
terfere. The  Judgment  of  this  court  Is  that 
the  Judgment  of  the  circuit  conrt  be  affirmed. 


BARRON  V.  WILLIAMS  et  sL 
(Sopmne  Coort  of  South  Carolina.   Jnly  A, 
1900.) 

INS  tJRANCB— GIFT    BY  INSURBI>-BVIDBKOB- 
FRAUD  OP  CaSDITORS— PBR80NAL  PROP- 
ERTT— HOHBSTBAD  BXEUFTIONS. 

1.  TcstlmoDy  of  insured's  son  and  daughter, 
whose  character  and  credibility  were  unim- 
peached,  tliat  two  years  prior  to  his  assign- 
meat  for  the  benefit  of  creditors  be  delivered 
his  life  policy  to  his  wife,  saying,  "This  Is 

Jours,"  and  Instructed  her  to  put  it  away,  and 
eep  it  was  uncontradicted,  and  was  corrob- 
orated by  a  letter  written  durinc  his  last  III- 
neSB,  Instmcting  her  to  collect  the  insurance, 
and  saying  it  was  all  hers.  The  assignment  for 
creditors  conveyed  all  insured's  property  not 
exempt  as  homestead,  but  did  not  mention  the 
life  policy,  which  was  not  delivered  to  the  as- 
^gnee,  but  remained  in  possession  of  his  wife, 
and  was  not  mentioned  in  an  appraisement  of 
his  personal  property  made  shortly  after  the 
assignment  EeUi,  that  such  testimony  showed 
a  gift  of  the  policy  by  the  Insured  to  his  wife 
prior  to  bis  assignment  and  a  finding  that  it 
passed  to  the  assignee  was  erroneous. 

2.  Where  the  personal  property  of  an  insur- 
ed, including  the  cash  surrender  value  of  his 
life  poiicy,  did  not  exceed  his  homestead  ex- 
emption, a  gift  of  such  policy  to  his  wife  was 
not  void  as  to  creditors,  since,  as  an  insolvent 
debtor  may  convey  his  homestead  to  his  wife, 
Bosh  gift  did  not  affect  their  rights. 

Appeal  from  common  pleas  circuit  court 
of  York  eonnty;  O.  W.  Buchanan,  Judge. 

Action  by  John  I.  Barron,  individually  and 
as  administrator  of  the  estate  of  Mary  L. 
Barron,  deceased,  against  George  W.  Wil- 
liams, as  administrator  of  the  estate  of  Wal- 
tor  T.  Bamm,  deceased,  and  others.  Prom 
a  Judgment  In  favor  of  George  W*  Williams, 
administrator,  and  other  defendants,  bnt  al- 
lowing plaintiff  a  portion  of  his  claim,  plain- 
tiff appeals.  Reversed. 

Geo.  W.  S.  Hart  for  appellant  D.  B.  Fln- 
ley  and  T.  Y,  WlUlams,  for  respondent  D.  E. 
FInley. 

JONES,  J.  The  object  of  this  action  Is  to 
determine  the  ownership  of  a  policy  of  In- 
surance Issued  November  22,  1888,  by  the 
Equitable  lilfe  Assurance  Society,  on  the  life 
of  Walter  J.  Barron,  who  died  Intestate  Jan- 
uary Zl,  1889.  The  policy  was  made  payable 
**to  Walter  T.  Barron,  his  executors,  admln- 
ifitratora,  or  assigns.**  The  plaintiff,  as  ad- 
ministrator of  Mary  I*  Barron,  who  died  in- 
testate February  12;  1889,  claims  the  policy 
under  an  alleged  gift  by  Walter  T.  Barron 
to  his  wife,  Mary  L.  ^rron.  The  defendant 
D.  B.  Flnley  claims  the  policy  nndw  a  deed 
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of  assignment  for  the  benefit  of  creditors 
executed  to  him  as  assi^ee  June  2,  1896, 
by  the  firm  of  Kennedy  Bros.  &  Barron,  of 
'^v'liich  Walter  T.  Barron  was  a  member,  and 
by  Walter  T.  Barron  Individually.  This  as- 
signment conveys  all  the  Individual  and 
partnership  property  of  the  assignors  not  ex- 
empt from  levy,  attachment,  and  sale  as 
a  homestead,  but  does  not  mention  specific 
ally  the  policy  of  Insurance.  In  the  event 
the  transfer  to  Mary  L.  Barron  is  not  sus- 
talned,  the  plaintiff  and  the  five  defendants 
named  In  the  title  of  this  cause  as  surviving 
children  of  Walter  T.  Barron  and  Mary  L. 
Barron  claim  that  the  policy  should  go  to 
them  as  part  of  the  homestead  exemption  of 
their  father.  The  circuit  court  held  that 
there  was  no  transfer  of  the  policy  by  Wal- 
ter T.  Barron  to  Mary  I*  Barron;  that  the 
policy  passed  to  the  assignee,  D.  E.  Flnley, 
under  the  assignment  for  creditors ;  but 
that,  Mary  L.  Barron  having  paid  the  preml- 
nms  on  the  policy  from  the  date  of  the  as- 
signment to  the  death  of  Walter  T.  Barron, 
her  administrator  was  entitled  to  such  a  pro- 
portion of  the  fund  as  the  payments  she 
made  bear  to  the  whole  number  of  payments. 

We  think  tb»  preponderance  of  the  evi- 
dence is  clearly  against  the  conclusion  of  the 
circuit  court  that  there  was  no  transfer  of 
the  policy  by  Walter  T.  Barron  to  Mary  L. 
Barron.  Indeed,  we  fall  to  find  anytliing  In 
the  evidence  to  sustain  the  conclusion  of  the 
decree  below.  The  plalntlflT  testified  pos- 
itively that  hia  father,  Walter  T.  Barron,  In 
1884,  delivered  to  his  mother,  Mary  U  Bar- 
ron, a  poller  in  the  Bquitable  Life  Aasnr^ 
ance  Society  on  the  life  of  Walter  T.  Bar- 
ron, saying  to  her:  "This  is  yours.  Put  It 
up.  Keep  it"  This  is  corroborated  hj 
Elizabeth  B.  Barron,  one  of  the  defendants, 
a  daughter  of  Walter  T.  Bairon,  who  testi- 
fied that  more  than  two  years  previous  to 
July,  1806,  when  her  brother  Lapsly  died, 
her  father  delivered  to  her  mother  a  poUcr 
In  the  Equitable  Life  Assurance  Society,  sav- 
ing: "This  Is  yours.  Put  it  away  in  a  safe 
place."  The  identity  of  tlie  policy  in  ques- 
tion with  the  policy  referred  to  by  these  wit- 
nesses Is  shown  by  the  testim(Hiy  of  an  offi- 
cer^ of  the  Equitable  that  said  company  Is- 
sued but  one  policy  on  the  life  of  Walter  T. 
Barron.  There  Is  no  Imputetion  whatever 
against  the  character  and  credibility  of 
these  witnesses.  Their  evidence  was  object- 
ed to  as  incompetent  under  section  400  of 
the  Code.  It  does  not  appear  that  this  objec- 
tlou  was  ruled  upon  by  the  circuit  court,  nor 
Is  such  ruling.  If  any,  questioned  by  any  ex- 
ception; but,  as  we  are  relying  upon  said 
testimony,  we  may  say  In  passing  that  the 
testimony  was  not  objectionable  under  sec- 
tion 400,  because  it  was  not  In  regard  to  any 
transaction  or  communication  between  such 
witness  and  the  deceased  person.  This 
evidence  was  further  corroborated  by  a  let- 
ter addressed  by  Walter  T.  Barron  to  his 
wife,  Mary  I*.  Barron,  dated  November  80, 
1S86,  during  his  last  Illness,  which  was 


found  in  his  pocket  after  his  death.  In  this 
letter,  among  other  matters,  not  necessary 
to  mention,  Walter  T.  Barron  wrote;  "First 
collect  the  insurance.  It  Is  all  yours."  The 
policy  was  never  delivered  to  the  assignee 
under  the  deed  of  assignment  for  creditors, 
nor,  as  steted,  was  It  referred  to  specifically 
In  the  deed  of  assignment;  on  the  contrary, 
the  policy  remained  In  the  possession  of 
Mary  L.  Barron,  and  after  her  death  It  was 
found  in  her  private  desk.  In  the  listing  and 
valuation  of  the  personal  property  of  Walter 
T.  Barron  made  by  Joseph  F.  Wallace  a 
short  time  after  the  assignment  of  June  2, 
1S08,  no  mention  Is  made  of  ttiis  policy.  In 
the  absence  of  any  evidence  to  the  contrary, 
we  are  satisfied  that  Walter  T.  Barron  gave 
this  policy  to  his  wllfe  previous  to  the  deed 
of  assignment.  But  It  is  argued  that  such 
a  voluntary  transfer  was  fraudulent  and 
void  as  against  Walter  T.  Barron's  existing 
creditors.  In  order  to  avoid  a  gift  by  the 
husband  to  the  wife  for  fraud.  It  is  incum- 
bent on  the  creditors  to  show  that  the  gift 
was  detrimental  to  their  rights.  As  stated 
in  Brldgm  V.  Howell,  27  S.  0.  434^  8  S.  E. 
780:  "There  caa  be  no  fraud,  either  actual 
or  conBtrucl^ve,  in  a  debtor  putting  beyond 
the  reach  of  the  ordinary  process  of  law 
funds  or  proj>erty  which  by  law  are  exempt 
from  the  payment  of  a  debt  tor  the  reason 
that  the  creditor  Is  not  thereby  deprived  at 
any  right  or  impeded  in  the  enforcement  of 
It"  So,  In  Finley  v.  Oartwrlght  SB  S.  C. 
198,  83  S.  E.  360,  it  was  hrid  that  an  in- 
solvent debtor  who  is  tbe  head  of  a  family 
in  this  state  may.  as  against  his  creditors, 
convey  lils  homestead  to  his  wife.  It  was  In- 
cumbent therefore,  on  the  contestee  as- 
signee for  creditors  to  show  that  at  the  time 
of  this  transfer  or  gift  of  the  policy  to  Iiis 
wife  the  homestead  exemption  would  not 
protect  this  property  from  creditors.  It  does 
not  appear  what  amount  of  personal  proper- 
ty was  owned  by  Walter  T.  Barron  at  the 
time  of  the  gift  to  his  wife,  but  It  does 
appear  that  Mr.  Barron's  personal  property 
was  valued  by  Mr.  Wallace  about  June.  1806. 
and  found  to  be  ¥335.  This  did  not  Include 
f34.89  money  on  deposit  In  the  Loan  &  Sav- 
ings Bank  In  the  name  of  Walter  T.  Barron. 
There  was  evidence  to  show  that  the  cash 
surrender  value  of  the  policy  on  June  2, 1896, 
the  date  of  the  assignment  to  D.  E.  Finley 
for  creditors,  was  only  994.15.  From  this 
evidence  alone  the  only  proper  Inference  is 
that  at  the  time  of  the  transfer  of  the  policy 
to  Mrs.  Barron,  Mr.  Barron  did  not  own  per- 
sonal property  exceeding  his  homestead  ex- 
emption; hence  the  transfer  could  not  be 
In  fraud  of  the  rlghte  of  creditors.  We  may 
add  that  a  policy  of  insurance,  like  any  other 
chose  In  action,  may  be  transferred  by  parol 
unless  some  onwaived  provision  in  the  pol- 
icy forbids  It  We  find  nothing  in  the  policy 
forbidding  such  a  transfer.  The  Insurance 
company  makes  no  question  on  that  score, 
but  by  a  consent  order  has  paid  the  fund, 
$2,641.24.  into  the  hands  of  the  clerk  of  the 


Digitized  by 


Google 


S.C.) 


OOOLET  T.  COOLET. 


563 


court  for  the  person  entitled  to  the  same. 
Our  conclusion  above  disposes  of  the  case, 
and  tt  Is  unnecessary  to  consider  further. 
The  administrator  of  Mary  Barron  Is  enti- 
tled to  the  fund  In  court  The  judgment  of 
the  circuit  court  la  therefore  reversed,  and 
the  case  remanded,  with  instractfons  to  the 
court  below  to  order  the  whole  fund,  $2,- 
&il.2i,  paid  to  the  plaintiff,  as  administrator 
of  Mary  It.  Barron. 


Ex  parte  BULLOCK. 
<SQpreine  Oonrt  of  South  Carolina.    Jnly  16, 
1900.) 

H0HB8TBAD— WIDOW'S   RIGHT  BARRED^ 
DBTISB. 

Where  petitioner's  husband  devised  a  part 
of  his  real  estate  to  one  of  his  sons  in  fee,  and 
the  balance  to  petitioner  for  life,  remainder  to 
the  son,  and  expressly  excluded  his  other  chil- 
dren from  muy  partiopatlon  in  his  property,  It 
was  Improper  to  set  off  homestead  to  the  widow 
and  children  of  deceased,  rince  a  specific  devise 
of  real  estate  by  testate  will  defeat  any  daim 
of  homestead  therein. 

Appeal  from  common  pleaa  drcnlt  court, 
Greenwood  county;  I^.  0.  Watts,  Judge. 

Petition  by  Pannelia  G.  Bullock  to  have 
homestead  set  ofT  to  her  In  the  real  and  per^ 
eonal  estate  of  her  husband.  From  an  or> 
der  confirming  the  report  of  commlsslonera 
setting  ofT  homestead  In  such  estate,  David 
M.  Bullock,  as  executor  and  devisee  under 
the  will  of  deceased,  appealed.  Revosed. 

Giles  ft  Magin  and  Eugene  W.  Able,  for 
appellant  W.  K.  Blnfee,  for  appellee. 

GARY,  A.  J.  The  record  contains  the  fol- 
lowing statement  o^  facts:  "David  C  Bul- 
lock died  2d  day  of  May,  189S,  seised  and 
possessed  In  fee  of  a  tract  of  land  of  160 
acres,  more  or  less,  in  Cooper  township, 
Greenwood  county,  whereon  be  lived,  leav- 
Ing  surviving  blm  bis  widow,  Parmella  G. 
Bullock,  and  D.  M.  Bullock,  Albert  Bullock, 
Martba  Parkman,  and  Mary  Polattl.  children 
of  a  former  marriage,  all  adults,  and  no«e 
of  whom  lived  on  the  premises.  That  the 
petitioner's  mother  lives  with  her  on  said 
premlsoi.  That  said  David  a  Bullock  left 
a  will  recorded  In  office  of  probate  Judge 
for  Greenwood  county,  the  provisions  of 
which  the  petitioner  refuses  to  accept  That 
no  process  has  been  lodged  with  any  officer 
afcalnst  the  homestead.  That  the  said  Par- 
mella Q.  Bullock  resides  on  the  said  premises 
with  her  mother.  That  D.  M.  Bullock  was 
appointed  under  the  said  will  executor  of  the 
same,  and  qualified  as  such  on  the  5th  day 
of  May.  1898."  The  first  item  of  the  said 
wlU  provides  for  the  payment  of  debts.  In 
the  second  Item  the  testator  wills  to  the 
petitioner  the  homestead  on  which  he  re- 
sided, "so  long  as  she  may  live."  The  third 
and  fourth  items  are  as  follows:  "(3)  It 
Is  my  wish  and  will  that  my  son  David 
Manly  Bullock  shall  have  free  and  undis- 
turbed use  of  the  entire  balance  of  my  real 


estate  (except  as  to  Item  2)  so  long  as  my 
beloved  wife,  Parmella  G.  Bullock,  may  live. 
(4)  At  the  death  of  my  beloved  wife,  Par- 
mella G.  Bullock.  It  Is  my  wish  and  will 
for  my  son  David  Manly  Bullock  to  have  the 
entire  real  estate  I  may  own,  and  at  bis 
death  to  go  to  bis  children  that  may  be  liv- 
ing." The  debts  against  the  estate  amount- 
ed to  about  $200.  The  circuit  Judge  decided 
that  the  petitioner  and  the  children  of  the 
testator  were  entitled  to  homestead.  David 
M.  Bullock  appealed  upon  exceptions  which 
will  not  be  considered  seriatim,  as  the  prac- 
tical question  raised  by  them  Is  whether 
there  was  error  In  so  ruling. 

It  does  not  appear  whether  the  debts  were 
contracted  prior  or  subsequent  to  the  adop- 
tion of  the  constitution  of  1895.  If  they 
were  contracted  before  the  constitution  of 
1895,  the  case  of  Beaty  v.  Richardson,  60 
8.  C.  173,  34  S.  E.  7S,  shows  that  a  devise  by 
the  testator  would  defeat  the  widow's  right 
to  claim  homestead.  If  they  were  subse- 
quently contracted,  there  are  no  provisions 
of  the  new  constitution  requiring  a  dlfTerent 
construction.  The  present  case  Is  materially 
different  from  Ex  parte  Worley,  64  S.  O. 
203,  32  S.  E.  307,  as  In  that  case  the  widow 
had  an  Interest  In  the  land,  while  In  this 
case  she  has  none.  It  Is  the  Judgment  of 
this  court  that  the  judgment  of  the  circuit 
court  be  reversed. 


OOOLET  et  aL  v.  OOOLETY  et  al. 
(Supreme  Court  of  Sontb  Carolina.    Jnly  11, 
1900.) 

WILLS— SBTTINQ  ASIDE  DEVISES— LEQITIM ACT 
—DISMISSING  COMPLAINT. 

1.  Plaintiffs,  the  legitimate  cbildren  of  testa- 
tor, sued  to  Bet  aside  certain  devises  to  illegiti- 
mate children,  and  for  an  accounting  by  the  ex- 
ecutors. One  of  the  plaintiffs,  as  administra- 
tor of  his  brother,  had  previously  begua  suit 
on  a  Judgment  against  testator,  and  it  was  stip- 
ulated that  the  liability  of  the  estate  therefor 
should  be  determined  In  the  present  suit,  'nie 
master  to  whom  the  matter  was  referred  re- 
ported that  the  judgment  had  been  paid  by 
lapse  of  time.  No  exceptions  were  takeu  to  the 
report  EeU  error  to  dismiss  the  complaint 
without  granting  defendants  affirmative  relief 
aeainst  this  judgment. 

2.  Where,  in  an  action  to  set  aside  certain 
devises  in  a  will,  the  question  turned  on  wheth- 
er a  certain  child  was  legitimate  or  illegitimate, 
it  was  error  for  the  master  to  whom  Uie  mat- 
ter was  referred  to  reject  the  direct  and  posi- 
tive testimony  of  the  child's  mother  and  sisters 
merely  because  they  were  interested  parties. 

3.  On  the  question  whether  a  certain  child 
was  legitimate  or  illefdtimate,  four  witnesses, 
including  the  child's  mother  and  sisters,  testi- 
fied positively  to  its  legitimacy,  while  plaintiffs 
pmduced  only  testimony  of  "rumors  in  the' 
neighborhood, '  etc.,  to  the  contrary.  Held,  that 
the  finding  of  the  circuit  judRe  that  the  evi- 
dence greatly  preponderated  In  favor  of  the 
child's  legitimacy  was  amply  supported  by  the 
evidence.. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  Ernest  Gary,  Judge. 

Action  by  Lewis  J,  Cooley,  Chantey  A. 
King.  Mary  Hail,  and  W.  C.  Cooley  against 
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John  T.  Cooley,  Ella  AlTerson,  Thomas  O. 
Cooley,  Esther  Cothrnn,  Sanford  Cooley,  An- 
na Prudence  Cooley,  OUiday  Cooley,  and 
Stacy  Cooley  to  set  aside  certain  deTlses  con- 
tained In  the  win  of  J.  J.  Cooley,  and  to  have 
an  account  against  the  executors.  From  a 
Judgment  In  faror  of  defendants,  plaintiffs 
appeal.  Modified  and  affirmed. 

The  foUowlng  are  the  plaintiffs*  exceptions 
and  grounds  of  appeal: 

"(1)  His  honor  erred  In  reverBlng  the  re- 
port of  the  master  npon  the  ground  that  the 
master  erred  In  rejecting  altogether  the  te»- 
tlmony  of  parties  to  the  case  and  In  relying 
upon,  the  evidence  ot  disinterested  witnesses, 
and  In  holding  In  this  connection  that  'sec- 
tion 400  Is  express  antborlty  against  reject- 
ing a  witness  on  account  of  Interest,  except 
In  cerlajn  cases  therein  mentioned.'  (a)  It 
being  respectfully  submitted  that  no  objec- 
tion was  raised  to  the  competency  of  the 
testlmoi:^  of  said  parties,  and  It  was  all  ad- 
mitted without  objection,  and  *no  person  of- 
fered as  a  witness'  was  'excluded  by  reason 
of  his  Interest  In  the  event  of  the  action.* 
Code,  I  400.  (b)  The  law  does  not  <^cum- 
scrlbe  or  restrict  the  master  In  the  ex«%lse 
of  bis  Judgmmt  In  determining  upon  what 
witnesses  be  can  rely,  and,  therefore.  In  the 
exercise,  of  bis  discretion,  In  coming  to  his 
conclusion,  he  had  the  rl^t  to  accept  or  re- 
ject any  evidence  In  the  case  without  com- 
mitting error  of  law.  (c)  The  court  erred  In 
confusing  the  exclusion  of  the  witness  be- 
cause of  Interest,  under  section  400,  and  the 
disregarding  of  the  evidence  when  admitted 
for  any  reason  which  might  appeal  to  the 
Judgment  and  common  sense  of  the  master, 
(d)  Because  It  Is  evident  from  the  mere 
reading  of  the  master's  report  that  he  bad 
used  the  word  *rejectlng'  in  the  sense  of  'dis- 
regarding.* 

"(2)  His  honor  erred  in  holding  tbat  It 
seems  to  me  tbat  the  testimony  of  these 
witnesses  was  competent,  and  the  maatw 
should  not  have  rejected  It*  (a)  For  tt  Is 
here  assumed  that  the  master  held  said  tes- 
timony to  be  Incompetent,  when  In  fact  he 
did  not  do  so,  but  admitted  said  testimony; 
there  being  no  question  made  as  to  Its  com- 
petency, either  before  the  master  or  before 
his  honor,  the  presiding  Judge,  (b)  For  the 
further  reason  that  the  master,  when  he 
came  to  weigh  the  testimony  and  form  hia 
conclusions,  was  free  to  follow  his  own  best 
Judgment  as  to  what  testimony  should  be 
rejected  as  lacking  credibility,  or  he  had  -the 
right  to  offset  the  testimony  of  one  witness 
of  equal  credibility  with  that  of  another, 
thereby  determining  the  weight  of  the  evi- 
dence. 

"(3)  His  honor  erred  In  concluding  'that 
the  master  has  based  his  conclusion  as  to  the 
marriage  of  John  and  Stacy  Cooley  and  the 
birth  of  Olllday  upon  Irrelevant  testimony, 
the  same  being  hearsay,'  for  It  Is  respectful- 
ly submitted:  (a)  That  It  nowhere  appears 
^Bt  the  said  master  considered  any  testi- 
mony In  the  case  which  was  incompetents 


(b)  That  John  J.  Cooley**  admissions,  whfcb 
the  circuit  Judge  held  were  clearly  hearsay, 
upon  the  ground  that  they  were  declarations 
of  a  [Krson  not  a  party  to  the  action,  and 
who  had  no  interest  in  the  subject-matter, 
and  was  at  that  time  dead,  were  competent 
as  against  those  claiming  through  or  under 
him.  (c)  The  most  material  fact  In  the  case 
being  as  to  the  time  when  the  said  John  J. 
Cooley  was  married  to  the  defendant  Stacy 
Cooley,  It  is  respectfully  submitted  that  the 
declarations  of  the  said  John  J.  Cooley  In  hIa 
Ilietime  with  reference  thereto  'were  compe- 
tent and  fell  within  the  class  of  exceptions 
as  to  the  admissibility  of  hearsay  evidence 
recognized  by  the  authorities,  (d)  Tbat  tbe 
said  testimony  characterized  as  hearsay,  and 
especially  the  testimony  of  numerous  wit- 
nesses as  to  the  admissions  of  John  Cooley 
made  after  18S4.  when  defendants  claim  OUi- 
day was  bom,  to  the  effect  that  he  and  Stacy 
were  not  married,  was  admitted  without  ob- 
jection, and  therefore  became  competent, 
even  If  originally  incompetent  See  testi- 
mony of  JudBon  King,  John  T.  Chapman. 
David  Jenkins,  Jas.  T.  Campbell,  Dr.  Benson 
Harrison,  Hewlett  Chapman,  and  others. 

"(4)  His  honor  erred  .In  holding  tbat  the 
testimony  of  Wm.  Davenport,  In  so  far  as  he 
refers  to  It,  was  Incompetent  and  was  not 
tMtlmony  on  a  question  of  pedigree,  and.  Id 
this  connection.  In  holding  that  common 
pute  was  only  admlralble  in  cases  of  pedi- 
gree. 

"(S)  His  honor  erred  In  concluding  as  fol- 
lows: 'In  view  of  the  fact  that  the  said  John 
and  Stacy  Cooley  were  legally  married  and 
had  one  child  In  lawful  wedlock,  I  think  tbe 
testimony  preponderates  to  establish  the  fact 
that  Olllday  was  born  Ii^legltlmate  wedlock;' 
It  being  respectfully  submitted:  (a)  Tbat 
the  testimony  shows  that  one  child  bom  In 
lawful  wedlock  died  In  Infancy,  (b)  Tbat 
the  clear  preponderance  of  the  testimony 
showed  that  Olllday  was  Illegitimate.  <c) 
Tliat  the  testimony  which  the  circuit  Judge, 
in  coming  to  bis  conclusion,  disregarded  an 
Incompetent,  was  either— First,  competent  un- 
der the  rule  of  evidence;  or,  second,  was 
admitted  without  objection,  and  therefore 
became  competent  for  the  purposes  of  tbis 
case,  and,  with  that  testimony  In  the  case, 
the  conclusions  of  the  master  were  supported 
by  the  clear  preponderance  of  the  evidence^ 
(d>  Admitting  that  defendants*  testimony 
that  OUiday  was  bom  In  iSS4  is  true,  not 
only  is  there  some  evidence,  but  there  Is  a 
preponderance  of  evidence,  going  to  show- 
that  the  marriage  did  not  take  place  until 
after  that  time,  (e)  That  even  admitting 
that  the  said  Olllday  Cooley  was  not  illegit- 
imate, the  devise  to  the  other  defendants  ad- 
mitted to  be  Illegitimate  exceeded  one-fourtb 
of  tbe  real,  clear  value  of  the  property  ot 
said  John  J,  Cooley,  and  entltied  tbe  plain- 
tiffs to  some  recovery;  and  the  circuit  Judge 
erred,  therefore.  In  dismlsslug  the  complaint. 

"(6)  His  honor  erred  in  not  holding  and 
adjudging  that  the  Ondinga  of  fact  en  tbe 
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part  of  the  master  were  based  upon  the  clear 
preponderaDce  of  the  testimony,  that  his  con- 
clusions of  law  were  Bound,  and  In  there- 
fore not  sustaioUig  the  said  report" 

The  following  additional  grounds  of  appeal 
were  ottered  hy  defendants: 

"(1)  The  master  erred  In  finding  that  the 
plalQtUb  are  entitled  to  recover  the  entire 
excess  over  one-fourth  of  the  real,  clear  val- 
ue of  the  estate  of  said  John  J.  Gooley,  de- 
ceased, real  and  personal,  devised  to  said 
Anna  Prudence  Gooley,  Sanford  Cooley,  and 
OlUday.  He  having  found  that  said  John  J. 
Cooley  and  Stacy  Gooley  were  married,  he 
erred  In  not  finding  that  she  was  entitled  to 
one-third  of  such  excess,  and,  not  seelEing  to 
avoid  said  will  or  any  part  thereof,  the  re- 
covery of  plaintiffs  should  have  been  reduced 
by  deducting  one-third  of  such  excess  there- 
from, and  he  erred  In  not  so  doing;  and  this 
exception  having  been  duly  taken  to  the  said 
report  of  the  master,  and  the  circuit  Judge 
liavlng  failed  to  pass  thereon  (It  being  un- 
necessary, as  he  dismissed  the  complaint), 
the  defendants  (respondents)  ask  the  su- 
preme court  to  pass  thereon  and  sustain  this 
ground  In  case  it  shall  find  Itself  unable  to 
sustain  the  decree  of  the  circuit  Judge. 

"(2)  The  master  erred  in  holding  that  the 
plaintiff  Ghantey  King  was  entitled  to  recov- 
er any  part  of  said  excess  under  the  assign- 
ment to  her  from  Hiram  Gooley.  He  en-ed 
In  not  holding  that  the  right  to  avoid  the  de- 
vise and  bequest  under  said  will  to  s&id  II- 
K'gltimate  children,  in  so  far  as  they  exceed 
one-fonrth  of  the  real,  clear  value  of  his  es- 
tate, was  personal  to  the  lawful  wife  and 
children  of  said  John  J.  Cooley,  and  could 
not  be  assigned;  and  it  being  ndmitted  that 
said  John  J.  Gooley  has  five  lawful  children, 
and  that  only  four  of  them  are  suing  In  this 
action,  their  recovery  should  have  been  lim- 
ited to  four-fifths  of  said  excess,  after  de- 
ducting therefrom  the  one-third  to  which 
suid  Stacy  Cooley,  his  wife,  is  entitled,  and 
he  erred  in  not  so  doing;  and  this  exception 
having  been  duly  taken  to  the  said  report 
of  the  master,  and  the  circuit  Judge  having 
failed  to  pass  thereon  (it  being  unnecessary, 
as  he  dismissed  the  complaint),  the  defend- 
ants ask  the  supreme  court  to  pass  thereon 
and  sustain  this  ground  in  case  it  shall  find 
itself  unable  to  sustain  the  decree  of  the  cir- 
cuit Judge. 

"(3)  Tlie  master  having  found  that  the 
said  excess  and  interest  Is  $314.61,  he  should 
have  first  deducted  therefrom  one-third 
thereof,  to  wit  J104.87,  the  share  to  which 
Stacy  Cooley,  the  lawful  wife,  is  entitled, 
thus  leaving  $200.74,  and  he  should  have  de- 
ducted ^om  this  latter  amount  one-fifth 
thereof,  the  share  of  said  Hiram  Cooley,  thus 
reducing  the  recovery  of  plaintiffs  to  $167.80. 
and  he  erred  in  not  so  doing;  and  this  ex- 
ception having  been  duly  taken  to  said  re- 
port of  the  master,  and  the  circuit  Judge  hav- 
ing failed  to  pass  thereon  (it  being  unneces- 
sary, as  he  dismissed  the  complaint),  the 
defendautfl  (reepondenta)  ufc  the  supreme 


court  to  pass  thereon  and  sustain  tbia  ground 
in  case  the  court  shall  find  Itself  unable  to 
sustain  the  decree  of  the  circuit  Judge. 

"(4)  The  master  erred  in  not  holding  said 
excess  should  be  distributed,  under  the  stat- 
ute of  distributions  of  Intestate  property, 
among  the  lawful  wife  and  children  of  said 
John  J.  Cooley.  and  in  the  proportions  pre- 
scribed by  said  statute,  and  that  the  plain- 
tiffs could  recover  no  greater  proportion 
thereof  than  Is  prescribed  by  said  statute  it 
said  excess  were  intestate  property;  and  thia 
exception  having  been  duly  taken  to  the  re- 
port of  aaid  master,  and  the  circuit  Judge 
having  failed  to  pass  thereon  (It  being  un- 
necessary, as  he  dismissed  the  complaint), 
the  defendants  (respondents)  ask  the  su- 
preme court  to  pass  thereon  and  sustain  this 
ground  in  case  the  court  shall  find  itself  un- 
able to  sustain  the  decree  of  the  circuit 
Judge." 

McColIough  &  Martin,  for  appellants. 
Shuman  ft  Dean,  for  respondents. 

POPE,  J.  J.  J.  Oooley  departed  this  life 
on  the  13th  day  of  December.  1893,  leaving 
of  force  his  last  will  and  testament  Mr. 
Cooley's  first  wife  died  a  short  while  before 
the  war  between  the  states,  having  borne 
him  six  children,  viz.  James,  Hiram,  Lewis, 
William  C.,  Chantey  King,  and  Mary  Hall, 
all  of  whom  are  now  alive,  except  James, 
who  died  In  the  year  1879.  The  said  J.  J. 
Gooley,  several  years  after  his  first  wife's 
death,  became  infatuated  with  Stacy  Chas- 
tain.  and  so  intimate  were  their  relations 
that  she  bore  him  seven  children,  namely, 
John  T,  Oooley,  Ella  Alverson,  O^omas  O. 
Cooley.  Esther  Cothran,  Sanford  Cooley, 
Anna  Prudence  Cooley,  and  OUlday  Gooley. 
All  of  these  children  were  confessedly  bom 
out  of  the  bonds  of  wedlock,  except  OUlday 
Cooley.  The  said  J.  J.  Gooley  provided  for 
his  putative  children,  John  T.  Oooley,  Ella 
Averson,  Thomas  O.  Cooley,  and  Esther 
Ostbran,  before  his  death.  About  the  fall 
of  the  year  1883,  It  is  alleged,  the  said  John 
T.  Cooley  married  the  said  Stacy  Chastain, 
and  she  ever  after  lived  with  him  as  his  du- 
tiful wife;  bearing  him  a  daughter,  OUlday, 
In  June,  1884.  The  said  John  J.  Gooley  con- 
veyed to  his  wife  a  tract  of  land,  contain- 
ing 35  acres  of  land,  which  she  returned  for 
taxation  In  the  year  1884  In  her  newly-wed- 
ded name  of  Stacy  Oioley.  In  the  last  will 
and  testament  of  John  J.  Gooley  he  devised 
"unto  his  beloved  wife,  Stacy  Cooley,"  hla 
homestead  lot  of  land,  containing  40i^  acres; 
unto  his  putative  sou  Sanford  Cooley  a  lot 
of  land  containing  31^  acres;  unto  bis  puta- 
tive daughter  Anna  Prudence  Gooley  a  lot 
of  land  containing  30^  acres;  and  "unto 
my  youngest  daughter.  OlUday  Cooley,"  a 
tract  of  land  of  30\i  acres.  After  the  death 
of  J.  J.  Cooley  his  legitimate  children  by  his 
flKt  wife  (the  plaintiffs  here)  brought  an  ac- 
tion against  the  putative  children  to  take 
from  them  the  lands  which  had  been  con- 
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veyed  to  them  by  J.  J.  Oooley  In  his  lifetime, 
but  In  the  actfoa  the  defendants  triumphed 
over  said  plaintiffs.  So  this  action  now 
pending  was  brought  by  the  four  children 
named  as  plaintiffs  (the  said  Chantey  King 
having  purchased  all  the  estate  of  her  broth- 
er Hiram  Cooley.  by  which  result  It  was 
not  necessary  to  make  Hiram  a  party,  only 
suggesting  the  reason  for  his  absence  on  the 
i-ecord,  which  was  du^  performed),  against 
Stacy  Cooley,  John  T.  Oooley,  Thomas  O. 
Cooley,  Sanford  Cooley,  Ella  Alrerson.  Es- 
ther Oothran,  Anna  Prudence  Coc^ey,  and 
OlUday  Oooley,  to  set  aside  the  derlses  In 
the  will  named,  and  to  have  an  account  of 
the  property  of  the  estate  by  the  executors; 
ailing  as  the  ground  to  set  aside  the  said 
devises  that  they  were  a  larger  or  greater 
proportion  of  the  real,  clear  value  of  J.  J. 
Oooley'a  estate,  real  or  personal,  after  pay- 
ment of  his  debts,  than  <me-fourth  part 
thereof,  and  were  therefore  In  violation  of 
the  statute  law  of  this  state,  so  far  as  the 
excess  over  tue  one-fourth  part  Is  concern- 
ed. The  answer  denied  these  things.  It 
seems  that,  while  the  son  James  J.  Cooley 
was  alive,  he  wns  alleged  to  have  had  as- 
signed to  him  Bome  Judgment  or  Judgments 
against  his  father,  J.  J.  Cooley,  and  that 
after  the  death  of  the  said  James  J.  Cooley 
his  administrator,  Lewis  J.  Cooley,  as  plain- 
tiff, had  brought  an  action  against  the  ex- 
ecutors of  the  last  will  of  J.  J.  Cooley,  de- 
ceased, to  revive  said  Judgment  or  Judg- 
ments, and  that  the  action  was  pending  in 
the  court  of  common  pleas  against  said  ex- 
ecutors during  the  year  1S99.  So  that  about 
July.  1800,  the  following  agreement  In  writ- 
ing was  entered  Into  touching  said  pending 
lawsuit:  "Counsel  agree  that  the  question 
of  the  liability  of  the  estate  of  J.  J,  Cooley, 
deceased,  and  the  devisees  under  his  will, 
upon  the  Judgment  sued  on  in  the  case  of 
Lewis  J.  Oooley,  as  administrator,  v.  John 
T.  Oooley  et  al.,  as  executors,  be  determined 
in  this  action,  all  the  necessary  parties  be- 
ing before  the  court  and  that  the  said  case 
on  Cal.  1,  common  pleas  docket,  be  dlacon- 
tiuued,  and  that  the  devisees  and  legatees 
be  permitted  to  adopt  the  answer  of  the  ex- 
ecutors In  that  case,  in  so  far  as  It  Is  appli- 
cable to  their  Interests,  as  of  this  date. 
Case  continued."  The  case  at  bar  was  re- 
ferred to  the  master  of  Greenville  county  to 
hear  and  determine  all  the  Issues  involved. 
By  his  report  he  found  as  a  fact  that  J.  J. 
Cooley  and  Stacy  Chastain  were  married, 
but  not  until  after  the  birth  of  the  defend- 
ant Olliday  Cooley,  thus  making  all  the  chil- 
dren bome  by  Stacy  Chastain  to  J.  J.  Oooley 
bom  out  of  wedlock;  also,  that  the  net  clear 
estate,  real  or  personal,  of  J.  J.-  Oooley,  de- 
ceased, amounted  to  $1.91)3,  and  that  one- 
fourth  thereof  was  ip49y-2r);  also,  that  the 
devise  to  Anna  Prudence  Cooley  was  worth 
$213.60,  that  to  Sanford  Cooley  was  worth 
$252,  and  that  to  Olllday  Oooley  was  worth 
$300.  aggregating  $765.50.  which  would  be 
$267.25  more  than  the  one-fourth  clear  value 


I  of  the  estate  of  J.  J.  OcK^ey,  deceased,  and 
:  that  by  adding  Interest  from  the  ISth  De- 
cembw,  1896,  to  the  date  of  ttie  report  tbe 
$207.25  would  amount  to  ^14.01.  for  whicli 
last  amount  plaintiffs  were  entitled  to  Jude- 
;  ment  against  the  three  devisees,  Anna,  San- 
i  ford,  and  Olllday  Cooley.   The  master  also 
'  found  that  the  Judgment  sued  on  In  tbs  case 
'  of  Lewis  J.  Cooley,  as  administrator,  against 
John  T.  Oooley  et  aL,  executors,  is  paid  by 
lapse  of  time,  and  that  the  plaintiff  Is  not 
,  entitled  to  recover  anything  thereon.  There 
I  were  no  exceptions  taken  to  the  finding  bj- 
{  the  master  that  J.  3.  Cooley  had  married 
:  Stacy  Chastain;  that  the  net  value  of  J. 
i  J.  Cooley'a  estate  was  $1,0^;  that  tbe 
j  devises  to  Anna,  Sanford,  and  Olllday  Cooloy 
aggregated  $7(^50.  of  which  OJliday's  de- 
'  vise  was  worth  $300;  and  that  the  JndK- 
.  ment  sued  on  in  the  case  of  Lewis  J.  Oooley. 
I  as  administrator,  against  John  T.  Oooley  et 
I  al.,  as  executors,  had  been  paid  by  lapse  of 
I  time,  and  that  plaintiff  was  not  entitled  to 
:  recover  anything  thereon.    But  exceptioDS 
j  were  taken  to  the  finding  by  tbe  master  of 
i  tlic  Illegitimacy  of  Olllday  Oooley.  When 
!  the  circuit  Jndge  passed  upon  this  exception, 
he  found  that  the  master  was  In  error  as  to 
hts  finding  touching  the  bastardy  of  Olllday 
'  Cooley;  holding  that  the  marriage  of  J.  J. 
:  Cooley  and  Stacy  Chastain  took  place  in  tbe 
;  fall  of  the  year  1883,  and  that  Olllday  Coo- 
:  ley,  as  the  Issue  of  that  marriage,  was  born 
In  June,  1884.    The  circuit  Judge  ordered 
the  complaint  to  be  dismissed.   From  tbis 
decree  the  plaintiffs  have  appealed.  The  re- 
porter will  set  out  In  the  report  of  the  case 
,  the  grounds  of  appeal. 

We  may  remark  at  the  outset  that  we 
I  think  that  the  circuit  Judge  erred  tn  dlsmlss- 
I  Ing  the  complaint;  for  it  seems  to  us  that 
I  the  action  ought  to  be  retained,  In  order  that 
]  the  circuit  Judge  may  formulate  a  decree 
giving  .TfHnnaUve  relief  to  the  defendants 
against  the  Judgment  sued  on  by  Lewis  Coo- 
:  ley  as  administrator,  which  the  master  found 
<  was  paid,  and  from  which  finding  by  tbe 
master  no  exception  was  taken. 
It  remains  for  us  to  consider  plaintiffs* 
1  exceptions  touching  the  alleged  error  of  tbe 
circuit  Judge  in  holding  Olllday  Cooley  a  le- 
gitimate daughter  of  J.  J.  Cooley.   It  is  ap- 
parent that  if  OlUday  Cooley  Is  held  to  be  a 
legitimate  daughter  of  J.  J.  Oooley,  the  de- 
vises to  Anna  Prudence  and  Sanford  Cooley 
are  not  null  and  void  under  the  statute  law 
of  our  state  (section  1999,  Rev.  St;  and  cases 
of  Bradley  v.  Lowery,  1  Speer.  Eq.  IBS; 
Massey  v.  Wallace,  32  S.  O.  154,  10  S.  E.  937; 
and  Gore  v.  Clark,  37  S.  O.  537,  16  S.  B.  614. 
20  L.  R.  A.  465);  for  the  whole  net  estate 
being  only  $1,903.  of  which  $498.25  is  the 
one-fourth  part,  and  as  the  devises  to  Anna 
Prudence  Cooley  and  Sanford  Cooley  amount- 
ed to  $465.50,  not  the  one-fourth  part  of  the 
net  estate  of  J.  J.  Cooley.  deceased,  was  re- 
ceived by  them. 

In  disposing  of  the  questions  raised  by  the 
appellants,  we  will  not  und^toke  to  dispose 
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of  them  seriatim,  but  In  the  views  we  may 
suggest  a  full  and  complete  consideration  of 
eacb  exception  Is  Involved.  Although  the 
master  found  as  a  fact  that  J.  J.  Cooley  and 
Stacy  Chastaln  were  husband  and  wife,  he 
does  not  state,  as  a  fact,  the  date  of  their 
marriage.  It  seems  to  us  that,  If  there  was 
sufficient  testimony  before  the  master  for 
him  to  determine  that  J.  J.  Cooley  and  Stacy 
Ofaastain  were  husband  and  wife,  there  ought 
to  have  been  found  sufficient  testimony  to 
-determine  when  the  marriage  Itself  was  sol- 
•emnized.  Certain  It  Is  that  there  were  four 
witnesses  who  testified  that  they  were  pres- 
ent and  witnessed  the  marriage  ceremony 
performed  by  Rev.  Mr.  Tribble  while  he  was 
pastor  at  Washington  Church,  and  these  wit- 
nesses say  this  occurred  In  the  fail  of  18S3. 
That  very.  Intelligent  witness  for  the  plain- 
tiffs, John  T.  Chapman,  testified  that  in  the 
fall  of  1SS2,  and  up  to  the  si^ng  of  18S3,  he 
knew  that  the  parties  were  not  married,  al- 
though they  occupied  a  compromising  atti- 
tude to  each  other.  This  witness  threatened 
to  report  these  parties,  for  the  way  in  which 
they  lived.  Mrs.  Stacy  Cooley,  as  she  after- 
wards became,  was  living  at  the  time  spolien 
-of  by  the  witness  Mr.  Chapman  in  what  was 
known  as  the  "Pat  Henry  House,"  and  not 
In  the  homestead  of  J.  J.  Cooley.  This  Is  ex- 
actly what  all  the  defendants  testify.  None 
-of  them  speak  of  Stacy  occupylug  the  home- 
stead, or  J.  J.  Cooley  dwelling  house,  un- 
til about  the  time  the  marriage  occurred. 
Witnesses  for  the  plaintiff,  when  they  speak 
■ot  the  marriage  of  Stacy  Chastaln  to  J.  J. 
Cooley,  spealt  of  "rumors  In  the  neighbor- 
hood," "it  was  the  understanding  of  the  fam- 
ily that  they  were  not  married,"  or  "it  was 
the  understanding  of  the  family  that  0111- 
-day  Cooley  was  iKim  In  the  Pat  Henry 
bouse."  Such  testimony  as  this,  when  con- 
trasted with  the  direct,  explicit,  circumstan- 
tial, and  natural  testimony  of  Stacy  Cooley, 
John  T.  Cooley.  G.  W.  Vincent,  and  W.  T. 
Bruce  that  this  marriage  occurred  In  the 
fall  of  1SS3,  in  the  family  dwelling  house  of 
John  J.  Cooley,  will  not  stand  for  a  moment. 
And  so,  too,  as  to  the  birth  of  Olllday  Coo- 
ley. Several  of  the  defendants*  witnesses 
swear  that  she  was  born  in  the  month  of 
June.  1884.  Nearly  all  of  the  witnesses  who 
spoke  of  Olllday's  age  said  she  was  14  or  16 
years  In  1899.  If  she  was  born  In  1884,  la 
June,  she  would  have  been  15  years  of  age 
when  the  testimony  was  given.  If  she  was 
only  14  years  old,  she  mnat  have  been  bom 
in  1886.  When  the  witnesses  speak  from  ac- 
tnal  knowledge,  the  birth  la  alleged  to  have 
occurred  In  June,  1884.  When,  however, 
*the  understanding  in  the  family"  or  mmor 
Is  relied  upon,  It  Is  quite  easy  to  understand 
bow  the  date  Is  made  to  vary.  We  are  not 
■sure  but  that  the  very  best  antidote  against 
reliance  upon  these  "family  understandings" 
and  "local  rumors,"  in  establishing  the  date 
of  the  marriage  or  Uie  date  of  a  birth,  when 
-contrasted  with  direct  testimony,  would  be 


furnished  by  the  testimony  in  the  cause. 
We  are,  like  the  circuit  Judge,  unable  to  feel 
a  doubt  In  this  matter  so  far  as  this  testimo- 
ny iB  concerned. 

So  far  as  the  first  exception  Is  concerned. 
It  seems  to  us  that  It  makes  no  difference 
whether  we  ascribe  error  to  the  master  in 
using  the  laoguage  that  he  found  the  clear 
preponderance  of  the  testimony  In  favor  of 
the  contention  of  the  plaintiffs  that  Olllday 
Cooley  was  bom  out  of  lawful  wedlock,  "re- 
jecting altogether  the  testimony  of  disinter- 
ested witnesses";  for  an  examination  of  the 
testimony  of  the  witnesses  for  the  plaintiffs 
shows  that  It  was  made  up  of  "hearsay"  In 
part,  "rumor"  In  part,  and  "family  under- 
standings" In  part,  while  the  testimony  of  the 
defendants  was  direct  and  positive.  Still  we 
must  hold  that  the  master  had  no  right  to 
dlsr^ard  testimony  simply  because  such  tes- 
timony was  given  by  parties  to  the  cause. 
It  Is  only  In  certain  enumerated  classes  of 
cases  that  testimony  of  this  nature  becomes 
incompetent.  In  the  case  at  bar  it  was  com- 
petent The  appellants  are  in  error  In  stat- 
ing In  subdivision  "a,"  under  the  first  ground 
of  appeal,  that  no  objection  was  offered  by 
the  defendants  to  the  Introduction  of  at  least 
some  of  this  testimony.  So  far  as  "b"  Is  con- 
cerned, the  law  does  not  restrict  the  master 
In  the  exercise  of  his  Judgment  In  determin- 
ing upon  what  testimony  he  can  rely;  but 
the  law.  Id  Ite  wisdom,  does  lay  Its  hand  up- 
on a  master  who  confessedly  rejects  direct 
testimony  to  facts  merely  because  the  wit- 
nesses who  detail  such  testimony  happen  to 
have  some  Interest  In  the  event  of  the  suit. 
The  foregoing  disposes  of  "c"  and  "d." 

So  far  as  the  second  ground  of  appeal  Is 
concerned.  It  does  appear,  as  found  by  the 
circuit  Judge,  that  the  testimony  of  Mrs.  Sta- 
cy Cooley,  John  T.  Cooley,  and  otliers,  was 
competent^  and  the  master  shouid  not  have 
rejected  It  This  testimony  should  have  been 
placed  In  the  scales  when  the  master  was  de- 
termining the  preponderance  of  the  testimo- 
ny. The  number  of  the  witnesses  is  not  of - 
the  essence  of  belief,  for  one  or  two  reliable 
witnesses  may  outweigh  the  doubtful  testi- 
mony of  a  dozen  witnesses.  HiIb  ground  of 
appeal  is  dismissed. 

So  far  as  the  third  gronnd  of  appeal  Is 
concerned,  as  we  before  remarked,  there  Is 
no  neeeflsity  to  consider  It  as  it  Is  rendered 
unavailing  because  of  the  superior  weight  of 
the  direct  testimony  of  defendants,  and,  even 
if  ' admitted,  could  exerdse  no  force.— cer- 
tainly to  overcome  the  posltlTe  and  direct  tes- 
timony of  the  defendants.  This  ground  of 
appeal  Is  dismissed. 

So  far  as  the  foorth.  fifth,  and  sixth 
grounds  of  appeal  are  concerned,  they  be- 
come mere  abstractions,  in  the  light  of  our 
holding  as  to  the  force  and  effect  ot  the  di- 
rect and  positive  testimony  of  the  defend- 
ants. They  are  overruled. 

It  Is  the  Judgment  of  this  court  that  the 
Judgment  of  the  circuit  court  shoald  be  so 
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modified  that  tbe  action  Ahall  be  retained  In 
order  that  the  drcnlt  coort  may  formulate  a 
Judgmoit  giving  the  defendants  aiSrmatlTe 
relief  against  the  Judgment  sued  upon  by 
Lewis  J.  Oooley  as  administrator,  but  that 
BO  much  of  said  circuit  Judgment  as  denies 
the  plaintiffs  any  claim  at^nst  the  defend- 
ants growing  ont  of  the  devises  In  the  will 
of  J.  J.  Cooley,  deceased,  be  affirmed. 


Bx  parte  UtTBDADOH. 

MAYFIELD  t.  MURDAUQH. 

(Supreme  Court  of  South  OaroUna.    July  20, 
190a) 

EQUITT— 8AI.B  OT  PROPSRTT— AHBNDUBNT  TO 
DBCREB— PATHBNT  OF  FROGBBDa— 
LIABIUTY  OP  MA8TBB. 

Where  petitioner  was  owner  of  one-sixth 
Interest  In  land  which  had  been  ordered  sold 
nnd^  a  decree  in  a  suit  to  which  lie  was  not 
a  party,  and  after  the  order  of  the  sale  the  de- 
cree waa  amended  by  ordering  one-sixth  of  tbe 
proceeds  to  be  paid  to  petitioner,  but  the 
amendment  was  not  placed  on  the  file  boolts 
or  common  pleas  Journal  in  the  county  clerk's 
office,  or  calletl  to  the  attention  of  the  master 
until  five  months  after  he  bad  paid  out  the 
proceeds  of  the  sale  to  the  parties  entitled 
thereto  under  the  original  decree,  the  master 
was  liable  to  p^tloner  for  one-sixth  of  the 
proceeds. 

Appeal  from  conunon  pleas  circuit  court  of 
Barnwell  county;  W.  O.  Benet,  Judge. 

Action  by  S.  Q.  Mayfleld  against  N.  P. 
Uurdaugh.  From  an  ordet  dismissing  the 
petition  of  1.  A.  Murdaugh,  petitioner  ap- 
peals. Bever^ed. 

Izlar  Bros.,  for  appellant.  Bobert  Aldrlch, 
for  appellee  Patterson. 

POFK,  J.  In  the  actdon  of  Mayfleld 
against  Murdaugh,  Judge  Benet  passed  a  de- 
cree on  the  1st  day  of  August,  1896,  pro- 
viding for  the  sale  of  a  tract  of  land  in 
BarnweU  county,  S.  C,  and  that  the  master 
.of  that  court,  A.  Howard  Patterson.  Esq., 
should  make  such  sale,  and  pay  out  the  pro- 
ceeds thereof  to  certain  parties  named  In  the 
decree;  but  on  the  5th  day  of  August,  1S80, 
Judge  Benet,  on  the  petition  of  J.  A.  Mur- 
daugh, who  was  the  owner  of  one-stxth  part 
of  the  tract  of  land,  and'  who,  through  some 
mistake,  had  not  been  made  a  party  to  the 
action  of  Mayfleld  against  Murdaugh,  amend- 
ed his  decree  so  as  to  allow  the  petitioner, 
J.  A.  Murdaugh,  his  one-sixth  part  of  the 
proceeds  of  sale  of  the  tract  of  land.  This 
amended  decree  was  marked  "Filed"  by  the 
deputy  clerk  in  tbe  office  of  the  clerk  of  com- 
mon pleas  for  Barnwell  county,  and  was 
thereafter  placed  In  the  record  of  the  case  of 
Mayfleld  against  Murdaugh,  but  no  refermce 
thereto  appears  on  the  file  book  and  com- 
mon pleas  Journal  In  the  clerk's  (^ce  of  the 
court  of  common  pleas  for  Barnwell  county, 
and  was  never  called  directly  to  the  atten- 
tion of  A.  Howard  Fattersoo,  Esa-,  as  mas- 


ter of  Barnwell  county,  nntU  after  the  sale 
by  him,  and  the  payment  by  him  of  the  pro- 
ceeds of  such  sale  to  the  parties  entitled 
thereto  under  the  original  decree  of  Judge 
Benet  itf  August  1,  1800.  The  share  of  the 
petitioner,  J.  A.  Murdaugh,  In  the  proceeds 
of  sales  was  $140.43.  Under  this  state  of 
facts  J.  A.  Murdaugh  applied  to  Mr.  Patter- 
son as  master  to  pay  him  $140.43,  but  to  this 
Mr.  Patterson  Insisted  that  the  money  had 
been  paid  away,  and  without  any  fault  of 
his,  and  also  that  said  master  offered  to  as- 
sist J.  A.  Murdaugh  In  any  way  be  could  to 
recover  from  the  parties  to  whom  this  mon- 
ey liad  been  paid  this  $140.43.  The  result 
was  that  J.  A.  Murdaugh,  by  petltlm  setting 
out  all  tbe  facts,  prayed  the  court  to  tesue 
a  rule  against  Mr.  Patterson  as  master  re- 
quiring him  to  show  cause  why  be  does  not 
pay  this  $140.43  to  J.  A.  Murdaugh.  Judge 
Benet  issued  this  mie,  and  Mr.  Pattersra, 
as  master,  made  his  return,  by  which,  among 
other  things,  he  said  he  did  not  Jmow  of  the 
amended  decree  until  about  five  months  aft» 
he  had  paid  out  the  money;  that  the  pay- 
ment made  by  him  as  master  exhausted  all 
the  funds  in  his  hands;  that  the  petitioner 
bad  no  right  to  demand  payment  of  bim,  tbe 
master.  Judge  Benet  heard  tbe  return,  and 
after  a  little  while  he  dismissed  the  petition, 
discharging  the  rule.  The  petitioner,  J.  A. 
Murdaugh,  now  appeals  to  this  court. 

The  third  exception  cannot  be  sustained, 
because  there  Is  nothing  In  the  order  of  Judge 
Benet,  on  the  case  for  appeal,  which  sug- 
gests that  Judge  Benet  held  that  proceedings 
by  petition  and  order  to  show  cause  were  not 
the  proper  proceedings  to  collect  whatever 
funds  the  master  ought  to  have  had  belonging 
to  J.  A.  Murdaugh  under  his  own  decree. 

We  will  next  consider  the  flrst  and  second 
exceptions  together.  They  are  as  follows: 
"(1)  That  his  honor  erred.  It  Is  respectfully 
submitted,  In  holding  the  return  of  the  mas- 
ter and  ordering  the  rule  discharged,  when 
the  uncontradicted  facts  show  that  he  paid 
out  the  money  In  his  bands,  belonging  to  the 
petitioner,  in  violation  of  the  order  of  tbe 
court.  (2)  That  his  honor  erred,  it  is  respect- 
fully submitted,  in  not  holding  the  return  of 
the  master  Insufficient,  and  In  not  ordering 
the  master  to  pay  over  to  the  petitioner  the 
terms  of  the  supplemental  order.  <3)  That 
his  honor  erred  In  holding  that  the  proceed- 
ings by  petition  and  order  to  show  cause 
were  not  the  proper  proceecUngs  to  collect 
the  said  fimds  from  the  master."  It  cannot 
be  denied  that,  under  tbe  statements  con- 
tained In  the  "case  for  appeal"  In  the  case 
at  bar,  J.  A.  Murdaugh,  under  the  decree 
pronounced  In  the  case  of  Mayfleld  against  N. 
P.  Murdaugh,  was  entitled  to  $140.43  ot  the 
proceeds  arising  from  the  sale  of  land  made 
In  pursuance  of  that  decree,  and  that  by  laff 
A.  Howard  Patterson,  E^.,  as  master  of 
Barnwell  county,  was  the  legal  holder  of 
said  funds  untU  tbe  parties  entitled  thereto 
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undw  nld  decree  sbotild  recelTe  tbe  same 
from  him.  It  is  equally  certain  tbat  J.  A. 
Murdangb  has  not  rec^red  one  cent  of  vcuAi 
portion  to  which  he  was  entitled.  Until  that 
mon^  Is  paid,  against  whom  has  J.  A.  Idnr- 
dangh  a  cause  ot  action?  Certainly  not 
against  persons  to  whom  Mr.  Patterson  has 
paid  J.  A  Murdaugh's  mtmey.  There  Is  no 
ligament  ccmnecting  than.  No.  It  Is  against 
tbe  master  that  the  petitioner,  3.  A.  Mar- 
daugh,  has  his  action.  The  master  has  his 
action  against  all  the  parties  to  whom  be  has 
accidentally  paid  J.  A.  Murdaugh's  money. 
This  being  our  view,  we  are  obliged  to  sus- 
tain these  exceptions.  The  motion  to  dismiss 
the  appeal  In  this  was  beard  along  with  tbe 
case,  and  was  dismissed  for  the  reasons 
onlly  stated  at  the  hearing.  It  is  the  Judg- 
ment of  this  court  tbat  the  Judgment,  or, 
rather,  the  order,  of  tbe  circuit  court  here 
appealed  from  be  teTeraed.  and  tbat  the  ac- 
tion be  remanded  to  the  drcult  court  and 
tbat  an  order  may  be  made  directing  A  How- 
ard Patterson  to  p^y  to  the  petitioner,  J.  A. 
Mnrdangb.  the  mm  ot  ^140.76. 


CITT  NAT.  BA^'K  OP  GREENVILLE  t. 
COBB  et  ux. 
(Supreme  Qnirt  of  South  Carolina.    July  16, 
1900.) 

HUSBAND  AND   WIFB-LAND   OF  WIPS-MA- 
TERIAL8  TO  BNLARGB  HOMB-JUDQ- 
HBMT  AGAINST  HVBBAND. 

Husband  and  wife  lived  on  land  belonglDff 
to  the  wife,  her  title  being  of  record  for  many 
years.  Husband  bought  material  to  enlarge 
their  honae  from  the  contractor  for  whom  he 
worked,  agreeing  to  pay  for  the  same  out  of 
his  wages.  The  evidence  was  conflicting  as  to 
whether  the  contractor  had  actual  notice  of 
the  wife's  ownership.  Tbe  husband  had  no 
property  when  he  bought  the  Inmber,  nor  when 
the  action  was  brought,  but  gave  his  note  for 
the  material,  making  payments  from  wacea 
earned,  and  renewing  from  time  to  time.  The 
contractor  failed,  the  note  being  then  In  the 
handfl  of  plaintiff,  a  bona  fide  purchaser,  who 
took  judgment  against  the  husband  on  the 
note.  The  evidence  showed  tbat  the  wife  knew 
that  the  lumber  came  from  the  contractor,  and 
that  it  was  not  paid  for,  but  had  steadily  re- 
fused to  place  a  mortgage  on  the  land,  and 
that  she  did  nothing  to  mislead  the  contractor 
into  making  the  arrangement  with  her  hus- 
band. Beta,  that  plaintiff  was  not  entitled  to 
have  the  wife's  land  subjected  to  the  payment 
of  their  judgment  against  the  husband. 

Amwal  fn»n  cnnmon  pleas  drcult  court  of 
GreenrlUe  county;  6.  W.  Gage,  Judge. 

Action  by  the  City  National  Bank  of 
Greenville  gainst  Abner  Cobb  and  Mrs.  S. 
H.  M.  Cobb,  his  wife,  seeking  to  have  land 
of  Mrs.  Cobb  subjected  to  the  lien  of  Judg- 
ments In  favor  of  the  plaintiff  against  Abner 
Cobb.  From  a  decree  entered  In  favor  of  de- 
fendants on  a  master's  report.  plaintUT  ap- 
peals. Affirmed. 

Haynsworth,  Parker  &  Patterson,  for  ap- 
pellant. Shnman  A  Dean,  for  respondents. 

POPE,  J.  Abner  Cobli,  while  In  the  em- 
ploy ol  Osbom  Cagle  (who  was  a  oontractor)* 


was  approached  by  Cagle  with  a  proposition 
to  advance  blm  the  material  to  oUarge  the 
dwelling  he  occupied,  being  of  two  rooms,  by 
adding  four  other  rooms  thereto.  Oobb  as- 
sented to  tbe  proposition,  agreeing  to  pay 
money  when  he  coold.  and  pay  frcmi  his 
wages  when  he  could.  Abner's  co-defendant, 
Mrs.  S.  H.  M.  Cobb,  Is  his  wife,  and  tbe 
mother  of  11  children.  She  owns  the  land 
on  which  the  house  in  which  they  reside  Is 
located.  Her  deed  was  dated  In  the  year 
1875,  and  recorded  Id  Om  office  of  the  register 
of  mesne  conveyances  in  the  year  1876.  Her 
parents  had  lived  on  the  land  before  It  was 
conveyed  to  Mrs.  Cobb  by  her  motbw,  Ab- 
ner Cobb  paid.  In  money  and  work,  to  Osbom 
Cagle,  tbe  sum  of  $275.  In  part  payment  of 
the  sum  of  $500.  which  was  the  amount  of 
tbe  account  betweot  Abner  Cobb  and  Osborn 
Cagle  for  tbe  building  material.  Some  time 
In  1698,  Osbom  Cagle  Induced  Abner  Cobb 
to  give  him  bis  note  at  90  days  for  the  bal- 
ance stUl  due,  to  wit  $278.20.  Interest,  etc. 
This  note  was  transferred,  for  value,  before 
maturity,  to  the  plaintlfT,  tbe  City  National 
Bank  of  Greenville.  Not  being  paid  at  ma- 
turity, the  phUntUf  bank  recovered  Judgment 
thereon  against  Abner  Cobb;  but,  such  Judg- 
ment not  having  been  paid,  and  Abner  Cobb 
being  insolvent  in  property,  tbe  City  National 
Bank  of  Greenville  has  brought  this  actltm 
against  the  said  Abner  Oobb  and  his  wife, 
Mrs.  S.  H.  M.  Cobb,  as  defendants,  wherein, 
among  other  things,  It  recites  the  transac- 
tions of  Cagle  and  Abner  Cobb,  but  hislsts 
that  Abner  Cobb  was  Insolvent  when  be  made 
tbe  arrangement  with  Osltom  Cagle,  who 
thought  that  he  (Abner  Oobb)  held  title  to  the 
one  acre  of  land  whweon  the  improved  dwell- 
ing house  was  located,  and,  besides,  that 
Mrs.  Cobb  knew  of  these  things;  wherefore 
the  bank  prayed  that  it  might  have  Judgment 
against  Mrs.  Cobb  on  the  note,  and  also 
might  have  tbe  land  sold  If  she  failed  to  pay 
the  note.  It  should  have  been  stated  that  it 
was  alleged  and  proved  that  the  property 
had  been  Improved  by  the  enlarged  building 
at  least  to  the  sum  of  $400.  Both  the  de- 
fendants answered,  denying  anything  In  tbe 
complaint  which  would  lead  to  the  relief 
plaintiff  sought  alleging  that  Mrs.  Cobb's 
title  had  been  record  for  25  years  before 
these  transactions  (of  which  fact  Oabom  Ca- 
gle was  well  acquainted),  and  that  he  had 
been  Informed  by  Abner  Cobb  at  the  time  of 
the  agreement  that  Mrs.  Cobb  declined  to 
have  any  mortgage  upon  her  property  for 
this  purpose,  etc.  Tbe  issues  were  referred 
to  Master  Vemer  and  he  reported  squar^y 
against  the  plaintiff.  Upon  exceptions  to  the 
master's  report,  and  on  all  the  testimony  and 
pleadings,  tbe  cause  came  on  to  be  heard  be- 
fore his  honor,  Judge  Gage,  who  also  decreed 
in  favor  of  the  defendants.  This  decree  Is  so 
clear  and  convincing  tbat  it  should  be  set 
out  herein,  and  It  Is  as  follows: 

"Decree:  This  Is  an  action  to  subject  the 
real  estate  of  tbe  defendant  Mrs.  S.  H.  M. 
Oobb  to  the  payment  ot  a  Judgtnent  In  favor 
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of  plaintiff  against  tbe  defendant  Abner  Oobb. 
The  cause  was  referred  to  the  master,  and  his 
report  and  the  testimony  are  In.  The  master 
found  for  the  defendants,  and  the  plaintiff 
excepts  thereto  opon  foarteen  grounds.  Of 
these,  eight  grounds  charge  error  of  fiict  Ave 
charge  error  of  law,  and  one  ground  charges 
error  of  law  and  fact  These  facts  are  un- 
contested, to  wit:  Mrs.  Cobb  got  the  land 
by  deed  from  her  mother  In  1876,  and  the 
deed  was  recorded  In  1876.  The  husband  and 
wife  have  lived  on  the  land  about  twenty 
years,  and  have  reared  a  large  family  there. 
Cagle  was  a  contractor  and  builder,  and  Cobb 
was  a  carpenter  and  foreman  in  his  employ. 
During  the  latter  months  of  1896  and  the 
first  mouths  of  1897,  Cagle  sold  and  delivered 
to  the  husband  building  material  ot  the  value 
of  about  five  hundred  dollars.  Mrs.  Cobb 
'knew  that  lumber  was  Lcarrled  to  her  lot] 
from  Cagte'B,  and  that  It  had  not  been  paid 
for.*  The  lumber  and  material  were  con- 
structed Into  a  house  on  the  said  land,  and 
such  house  stands  In  the  front  of,  but  Is  join- 
ed to.  and  Is  now  parcel  of.  a  small  two- 
room  dwelling  In  which  the  family  had  hith- 
erto lived.  Aa  much  as  forty  dollars  was 
turned  over  to  the  husband  by  the  wife,  and 
was  paid  by  the  husband  to  Cagle,  at  or  be- 
fore the  delivery  of  the  first  lumber,  and 
thereafter  the  husband  paid  Cagle  in  small 
amounts  as  much  as  two  hundred  and  thirty- 
five  dollars  more.  That  the  Judgment  of 
plaintiff  1b  upon  a  note  executed  by  the  hus- 
band to  Cagle  for  the  unpaid  balance  due  for 
said  lumber  and  material,  transferred  by  Ca- 
gle to  plaintiff  and  by  plaintiff  sued  to  Judg- 
ment. Cagle  told  the  husband  'he  could  use 
the  note.'  The  lumber  and  material  put  In 
the  house  have  Increased  the  value  of  the 
premises  four  hundred  dollars.'  The  hus- 
band had  no  property  when  the  contract  for 
lumber  was  made,  and  he  has  none  now. 
The  bouse  Is  located  on  a  small  parcel  or  lot 
of  land  containing  one  acre,  more  or  less,  In 
or  near  the  corporate  limits  of  the  dty  of 
Greenville,  and  is  now  the  residence  of  the 
husband  and  wife  and  a  large  family  of  chil- 
dren. The  master  has  made  some  findings 
of  fact  which  are  not  sustained  by  the  testi- 
mony, to  wit:  *It  is  agreed  •  •  •  that 
Abner  Cobb  should  pay  for  [the  material]  by 
continuing  to  work  for  said  Cagle  as  fore- 
man carpenter,  and  pay  from  his  wages  from 
$5  to  $10  and  $15  per  month.'  The  testimony 
of  Cobb  Is  this:  'He  said  he  would  furnish 
the  material,  and  I  could  pay  him  $R  to  $10 
or  $10  per  month.*  Again,  *I  pay  along  on 
the  lumber  every  Saturday  night  when  I 
worked.*  Again,  '1  did  not  continue  to  work 
and  pay  the  amount  because  Cagle  failed, 
and  could  not  get  any  further.'  The  testi- 
mony of  Cagle  is  this:  'He  [Cobb]  was  to 
pay  In  work  when  he  could  and  In  money 
when  he  could.'  It  nowhere  appears  from 
Cobb's  testimony  that  Cagle  agreed  to  look 
exclusively  to  one  source  for  payment,  or 
that  Cobb  insisted  on  that.  No  such  contract 
between  them  has  been  proved.  On  Uw  otli- 


er  hand.  It  Is  not  manifest  that  when  the  con- 
tract was  made  and  the  credit  given  to  Ab- 
ner, Cagle  looked  to  and  relied  exclusively 
on  Abner*B  ownership  of  tiie  prc^rty.  The 
categorical  question  was  pnt  to  him:  'Had 
you  known  the  tiUe  to  be  In  any  one  other 
than  himself,  would  you  have  given  blm  this 
credit?*  The  answer  is  not  correspondent  to 
the  question.  The  testimony  of  Abner  and 
Cagle  Is  somewhat  confitctlng.  Abner  testi- 
fies he  told  Cagle  'the  land  belcuiged  to  my 
wife.'  Qagle  testifies,  'Abner  always  spoke 
of  the  property  as  his  place,'  and  "he  never 
did  tell  me  that  his  wife  owned  the  property.' 
The  testimony  of  Abner  Cobb*B  son,  W.  T. 
Cobb,  Is  to  the  same  effect  aa  his  father's. 
The  burden  Is,  by  the  pleadings,  on  the  de- 
fendants, to  prove  that  Cagle  had  knowl- 
edge of  the  fact.  Abner  Cobb  returned  the 
property  In  his  own  name,  and  paid  the  taxes 
on  It.  He  was  the  owner  of  no  other  pn^ 
erty.  In  the  light  of  all  the  circumstances 
I  am  of  the  opinion  that  Cagle  did  not  have 
actual  knowledge  of  the  fact  of  tbe  owner- 
ship by  the  wife,  but  I  Oilnk  he  relied  pri- 
marily for  payment  from  sources  available 
to  Abner  Cobb,  and  It  Is  likely  he  looked  in 
the  last  event  to  the  property  for  payment 
But  how  does  this  avail  htm  if  he  had  con- 
structive notice  from  a  record  of  the  deed? 
Had  he  loaned  Abner  $500,  and  taken  a  mort- 
gage on  the  land  from  him,  what  would  have 
been  his  plight?  His  present  position  Is  no 
better  In  the  aspect  now  under  consideration. 
The  matter  would  be  seriously  changed  if  the 
testimony  tended  to  show  that  Mrs.  Cobb 
connived  at  what  was  done,  but  I  am  satis- 
fied she  Is  without  moral  wrong  in  the  mat- 
ter. She  did  nothing  to  mislead  Cngle.  The 
most  serious  question  Involved  Is  this:  If 
Cagle  In  good  faith  added  $100  to  the  value 
of  the  propMty,  for  which  he  has  not  been 
paid,  and  which  Mrs.  Oobb  permitted,  and 
which  she  enjoys,  ought  not  her  pn^erty  to 
pay  therefor?  On  the  other  hand,  It  may  be 
asked:  Ought  a  creditor  to  be  granted  relief 
which  may  seriously  affect  the  interests  of  a 
person  who  has  taken  no  active  steps  to  bring 
about  a  status,  and  when  diligent  inqolry 
could  have  protected  him  from  loss?  The 
small  two-room  house  was  turned  around: 
the  four-room  house  was  built  to  and  In  front 
of  It;  the  whole  occupies  one  acre  of  land, 
and  Is  Inhabited  by  the  family;  the  new 
cannot  be  severed  from  the  old,  and  leave 
matters  as  they  were  before;  and  a  part  of 
the  new  has  been  paid  for.  It  la  a  case 
where  equity  even  Is  powerless  to  do.  under 
the  forms  of  the  law,  with  a  sword,  what  a 
Hebrew  mother  volunteered  to  do.  My  Judg- 
ment Is,  the  complaint  must  be  dismissed, 
and  It  Is  so  ord«%d.  Q.  W.  Gage,  Circuit 
Judge." 

From  thlB  decree  of  Judge  Gage  the  plain- 
tiff now  appeals  on  six  grounds,  to  wit:  "(1) 
The  Judge  erred  In  holding  that  the  house 
built  by  Abner  Cobb  out  of  the  lumber  pur- 
chased from  Cagle  coula  not  be  severed  from 
the  old  hooae;  whereas  the  Ji^atimonz  ehows 
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that  they  were  not  connected  together.  (2) 
He  erred  In  taolding  tliat  eqnlty  1b  powerless 
to  grant  relief  to  the  plaintiff  In  the  present 
case;  whereas  he  should  have  held  that  the 
land  of  Mrs.  8.  U.  M.  Cobb  was  liable  to 
the  plaintiff's  debt  to  the  extent  that  It  had 
been  enhanced  In  value  by  the  erection  of 
the  Improvements  made  with  the  lumber 
purchased  from  Gagle.  (3)  He  erred  In  hold- 
ing that  the  plaintiff  was  In  no  better  posi- 
tion than  If  Cagle  had  taken  a  note  and 
mortgage  for  the  lumber  sold  Abner  Cobb. 
<4)  He  erred  In  not  holding  tiiat  the  use  by 
Abner  Cobb  of  the  material  purchased  from 
Cagle  to  erect  a  dwelling  home  on  his  wife's 
land  was.  In  effect;  a  gift  to  her  property 
which  was  liable  in  his  hands  to  the  pay- 
ment of  plalntUTs  debt,  and  that.  Gobb  be- 
ing Insolvent,  the  plaintiff  was  entitled  to 
subject  this  property  or  building  in  the  erec- 
tion of  which  It  vaa  used  to  the  payment 
of  Its  debt  (B)  The  circuit  Judge  should 
have  held  thai  where  an  insolvent  debtor 
employs  property  which  would  be  liable  in 
his  own  hands  to  the  payment  of  his  debts 
In  the  erection  of  buildings  npMi  his  wife's 
land,  the  creditors  are  entitled  to  relief  as 
n^alnst  the  wife  to  the  extent  that  the  said 
Ifuds  have  been  enhanced  In  value  by  rea- 
son of  said  Improvements,  and  that  the  court 
In  such  case  should  either  direct  the  land 
to  be  sold,  and  out  of  the  proceeds  the  debt 
to  the  extent  of  this  enhanced  value  ^e  paid, 
or  else  that  the  improvements  should  them- 
selves be  sold,  and  the  proceeds  of  sale  be 
applied  to  the  payment  of  said  debt.  (6) 
He  erred  In  not  holding  that  the  lumber 
which  Cobb  purchased  of  Cagle  would  have 
been  liable  In  his  hands  to  the  payment  of 
the  debt,  and  that  this  bavii^  been  used 
by  him  In  erecting  a  building  on  bis  wife's 
land,  and  he  being  Inst^vent,  the  plaintiff 
was  entitled  to  subject  the  said  land  to  the 
payment  of  Its  debt  to  the  extend  that  the 
said  land  had  been  enhanced  in  value." 

The  first  exception  Is  as  to  the  fact  found 
by  the  circuit  judfce  that  the  old  two-room 
house  was  now  connected  with  the  new  four- 
room  house.  This  depends  on  what  effect 
the  testimony  has  on  the  mind.  It  Impresses 
lis,  as  It  has  the  circuit  Judge,  but  it  is  of 
no  great  moment,  one  way  or  the  other. 
The  exception  is  overruled. 

The  next  five  exceptions,  In  one  form  or 
the  other,  appeal  to  the  conscience  of  the 
court  In  upholding  the  great  principles  of 
equity.  We  find  as  a  fact  that  the  title  to 
this  lot  of  land  is  In  the  defendant  Mrs. 
Cobb  alone,  was  placed  upon  the  records  of 
the  county  for  21  years  before  the  agreement 
between  Osbom  Cagle  and  the  defendant 
Abner  Cobb  was  made,  atfd,  therefore,  that 
the  said  Osbom  Cagle  was  bound  to  take 
notice  of  this  as  a  fact.  Besides,  three  wlt- 
uesses  testify  that  he  was  told  of  the  title 
being  In  Mrs.  Cobb  at  the  time  of  the  agree- 
ment. We  And  as  a  fact  that  Mrs.  Cobb 
was  free  from  any  fraudulent  collusion  with 


her  husband.  If  any  such  thing  as  fraud  ex- 
isted in  the  heart  of  any  one  connected  with 
this  whole  affair,  which  we  do  not  admit. 
We  find  as  a  fact  that  although  her  land 
was  heiglitened  In  value,  no  blame  oc  le- 
sponslblllty  can  attach  to  Mrs.  Cobb  therefor. 
We  find  as  law  that  the  husband  Is  allowed 
to  work  honeatiy  for  his  wife  In  the  state 
of  South  Carolina  without  Incurring  any 
blame  In  the  eyea  of  the  hiw  or  In  eqnlty. 
and  thereby  make  a  gift  to  her  of  his  labor. 
We  cannot  agree  that  law  or  equity  will 
view  with  approval  any  endangering  of  the 
wife's  estate;  when  she  acted  with  perfect 
bona  fides,  as  she  did  In  these  transactions, 
by  anything  the  husband  did,  especially  as 
the  person  with  whom  the  husband  dealt 
had  perfect  knowledge.  In  law,  at  least,  of 
her  title  to  the  land  and  of  the  Insidvency 
of  the  hnsband.  All  the  exceptions  must 
be  overruled.  It  Is  the  Judgment  oi  this 
court  that  Che  Judgment  of  the  circuit  court 
be  afilrmed. 


MIIiAM  T.  SOUTHERN  RY.  CO. 

(Supreme  Oinirt  of  South  Carolina.    July  16, 

1900.) 

CARRIERS  —  INJURY  TO  HORSES  —  VALUE  — 
PROOF— WITNESS— COMPETENCY  —  EVIDENCE 
—NONSUIT— REQUEST  FOR  1 NST 11 UCT I  ON— NE- 
CESSITY—CONNECTINQ  LINES— PRESUMPTION 
OF  LAW— QUESTION  FOR  JURY— LIABILITY  OF 
CARRISR.— DUTY  TO  FEED  STOCK. 

1.  A  keeper  of  a  livery  and  sale  stable,  who 
had  examloed  horses  before  shipment,  may  tes- 
tify as  to  whether  he  sold  them  for  less  than 
their  value  becanse  of  injuries  snstainpd  in 
shipment 

2.  Ad  afcent  of  a  connecting  line,  who  bad 
collected  bills  for  defendant  railway  company 
for  feeding  ptaintififs  horses  during  shipment, 
mar  testify  aa  to  such  bills,  in  an  action  for 
damages  for  improper  care  and  injniy  to  them 
white  on  .defendant's  line. 

3.  Where,  on  plaintilTs  examination,  defend- 
ant was  allowed  to  introduce  a  contract  for  a 
pass,  signed  by  plaintiff,  which  was  on  the 
back  of  a  waybill  for  shipment  of  plaintifrs 
stock,  the  refusal  to  allow  defendant  to  offer 
the  waybill  itself  in  evidence  hefore  It  had 
been  proven,  for  the  purnmse  of  moving  for  a 
nonsuit  was  proper. 

4.  Where,  in  an -action  f6r  damages  to  horses 
in  shipment,  there  was  evidence  that  they  ap- 
peared lean  and  gaunt  on  arrival,  and  several 
of  them  died  a  few  days  after,  and  detendnnt 
had  fed  than  every  28  hours  during  shipment 
and  rested  thsm  6  hours  after  each  feeding,  a 
motion  for  a  nonsuit  was  properly  oveniiled, 
since  the  question  of  their  improper  care  was 
for  the  jury. 

6.  Where  there  was  no  evidence  that  horses 
shipned  by  plaintiff  on  defendant's  road  were 
unruly,  an  Insti-uction  that  defendant  was  not 
liable  for  any  injury  occasioned  dnring  their 
shipment,  caused  by  their  unruly  disposition, 
was  properly  refused. 

6.  No  error  can  be  based  on  the  failure  of 
the  trial  court  to  give  an  instructiun,  where  no 
request  for  snch  an  instruction  was  made. 

I .  Where  horses  transported  by  successive 
carriers  were  injured  in  shipment,  and  the  court 
charjjed  that  'ii'foie  plaintiff  can  recover  of 
the  defendant  lino,  the  jury  must  be  satistied  by 
the  preponderance  of  the  evidence  that  they 
were  Injured  while  in  defendaut's  possession. 
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the  objection  that  the  court  made  the  defend- 
ant an  insnra  b^ond  its  own  line  was  not  well 

takeu. 

S.  Where  horses  ehipi)ed  ot^  several  connect- 
ing lines  were  injured  in  shipment,  an  insti'uc- 
tion  that,  if  th«r  were  shipped  under  special 
contract,  jdaintifl  could  not  recoref  by  proving 
that  they  were  in  ifood  condition  when  loaded 
or  at  any  intermediate  point,  and  not  in  good 
condition  when  received,  but  must  also  show 
that  such  injury  did  not  arise  from  their  nnruljr 
disposition,  or  weakness  from  their  lone  jour- 
ney, or  from  the  crowded  condition  of  the  car, 
or  from  concussion  incident  to  running  a  freight 
train,  wAs  not  objectionable  as  pladng  too 
great  a  liability  on  defendant. 

0.  Where  horses  shipped  over  several  con- 
necting lines  were  Injnred,  an  instmction  that 
where  horses  were  transported  by  successive 
carriers,  and  the  proof  only  shows  that  they 
were  in  good  condition  when  received,  and 
damaged  when  they  reached  their  destination, 
the  law  pretsnmes  that  such  damages  were 
caused  while  they  were  in  the  ttands  of  the  last 
railway  company,  was  properly  refused. 

10.  Where  noraes  were  injured  in  shipment 
over  several  connecting  lines  of  railway,  an 
instruction  that  the  question  on  which  line  of 
railway  the  injury  occurred  was  for  the  jury, 
and  that  if  shipped  under  special  contract  de- 
fendant was  not  liable  unless  tliey  were  in- 
jured while  In  its  poBsession  and  because  of  its 
negligence,  was  proper. 

IL  Where  horses  were  injnred  in  shipment,  an 
instruction  that,  if  the  shipper  tailed  to  feed 
and  rest  them  during  shipment  according  to  his 
contract,  he  could  not  recover,  was  properly 
refused,  since,  if  the  shipper  failed  to  feed  and 
rest  them,  it  was  the  duty  of  the  railroad  com- 
pany to  do  so,  and  charge  the  ocpenses  to  the 
shiH'Pi'* 

Appeal  from  common  pleas  circuit  court 
of  Newberry  county;  R.  0.  Watts,  Judge; 

Action  by  Robert  R.  Milam  against  the 
Sonthem  Railway  Company,  From  a  Judg- 
ment In  favor  of  plidnUfl,  defendant  appeals. 
Atflrnied. 

B.  L.  Abney  and  Duncan  &  Sanders,  for 
appellant.  Johnstone  &  Welch,  for  respond- 
ent 

FOPE,  J.  The  plaintiff,  by  his  action, 
sought  to  recover  $1,000  damages  by  reason 
of  the  injuries  sustained  by  a  lot  of  24  horses 
which  were  transported  by  the  defendant 
from  Birmingham,  Ala.,  to  Newberry,  In  the 
state  of  South  Carolina.  Plaintiff,  In  his 
complaint,  set  up  three  caruses  of  action: 
One  waa  based  upon  the  common-law  doc- 
trine that  the  defendant  was  an  Insurer  of 
the  freight  received  by  It  as  a  comm(m  cai> 
rler;  the  second  charged  the  same  tacts  as 
were  set  forth  in  the  first  cause  of  action, 
except  that  the  defendant  was  charged  with 
negligence  by  which  injuries  to  the  21  head 
of  horses  resnlted;  and  the  third  dmrged 
wanton  negligence.  By  the  answer  of  the 
defendant  It  admitted  that  It  was  a  com- 
mon carrier,  but  denied  all  other  allegations 
of  the  complaint;  alleging,  In  addition  there- 
to, that  the  plaintiff  was  responsible  for  all 
Injuries  which  resulted  to  his  car  load  of 
horses  from  a  failure  to  feed,  water,  and 
rest  them  as  was  required  by  law;  that  any 
Injuries  done  the  said  car  load  of  horses 
happened  upon  some  other  line  of  railway.  In 
their  transportation  to  Clinton,  S.  <Xt  t^an 


on  the  d^endant  railway.  The  cause  came 
on  for  trial  before  Judge  Watts  and  a  jury. 
During  said  trial  the  defendant  objected  to 
certain  testimony  offered  by  plaintiff.  Also. 
It  made  two  motions  for  ncnsult,  both  of 
which  were  overruled.  Also,  it  made  certain 
requests  to  charge,  which  were  declined  by 
the  circuit  Judge.  Verdict  was  for  plaintiff 
In  the  sum  of  $300.  After  Judgment  there- 
on, defendant  appealed  np<w  the  grounds 
previously  indicated,  and  also  upon  the 
ground  that  the  circuit  judge  wied  in  snne 
of  his  charges  to  the  jury. 

The  first  ground  of  appeal  snggeste  error 
in  the  circuit  Judge  In  allowing  the  plaintiff 
to  testify  In  answer  to  the  questions:  "From 
your  experience  as  a  horse  dealer,  and  from 
your  knowledge  of  the  valuation  of  horaes. 
did  you,  or  did  yon  not,  sell  your  horses  at 
a  price  less  than  their  renl  value  by  reason 
of  these  injuries?"  "Did  you,  by  reason  of 
these  injuries,  sell  your  horses  for  less  than 
they  were  worth?"  The  testimony  offered 
here  showed  that  these  24  horses,  when  tak- 
en from  the  car  la  which  they  had  been 
transported  from  the  city  of  Birmingham,  In 
the  state  of  Alabama,  to  the  village  of  Clin- 
ton, in  the  state  of  South  Oarolina,  were 
scari'ed,  bruised,  gaunt,  stiff  in  limbs,  with, 
high  l«ver,  and  that  two  were  down  on  tbe 
floor  In  the  car,  and  had  to  be  struck  with  a 
whip  to  get  them  up,  and  that  the  day  after 
arrival  a  handsome  gray  died,  haying  passed 
blood  before  death,  and  a  little  later  than 
the  next  day  after  arrival  two  other  of  tbe 
horses  died.  But  soon  titter  arrlval,~ln  a 
few  days,— plaintiff  sold  some  of  the  horses. 
The  plaintiff  was  the  owner  and  keeper  of  a 
livery  and  sales  stable.  Hence  the  circuit 
Judge  allowed  him  to  answer  these  ques- 
tions. Before  going  further,  it  should  be 
stated  that  the  plaintiff  had  Inspected  the 
horses  when  he  bought  them.  Therefore  he 
knew  bow  they  looked  at  the  date  of  ship- 
ment, how  they  looked  on  their  arrival  at 
Clinton,  and  bow  they  locked  several  days 
thereafter,  when  he  sold  them.  We  cannot 
see  anything  speculatlTe  In  the  teatimony  hi 
question.  It  was  based  upon  facts  wlthfn 
the  knowledge  of  this  witness.  In  12  Am.  A 
Eng.  Enc.  Law  (2d  Ed.)  p.  477.  the  doctrine  Is 
thus  stated:  "Farmm,  dealers  In  horaea. 
and  liverymen,  who  know  the  ralne  of 
horses  generally,  may  testify  thereta**  See, 
also,  page  460,  Id.,  which  says:  "On  dam- 
ages, as  on  other  aubjecto  ot  expert-opinion 
evidence,  the  oplnI<ms  of  witnesses  must  not 
be  speculative  or  ctmjectural,  bat  mnat  be 
baaed  on  facte  and  conditions  existing  and 
proved.**  Who  Is  there  who  has  not  been 
astonished  at  tbe  accuracy  of  dealers  In 
stock  and  hogs  Ih  their  estimate  of  the 
weight  of  each  ooe  of  them?  It  is  Hits  ac- 
curacy  of  Judgment  derived  from  the  expe- 
rience of  dealers  In  ato^  which  gives  their 
opinions  as  to  the  value  of  horses,  mulea, 
etc.,  such  great  vrelght  This  exception  Is 
overruled. 

Again,  appellant  anggesta  that  the  drcnlt 
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Jadee  wred  when  he  allowed  Mr.  Horton,  as 
tile  agent  of  the  Newberry  ft  Lanrens  Rail- 
road, whldi  railroad  had  received  the  car 
load  of  horses  from  the  defendant  at  New- 
.  berry,  to  testify  as  to  the  three  waybills  on 
which  he  had  receipted  for  the  charges  of 
the  defendant  itself  for  feeding  the  horses 
at  Birmingham,  Atlanta,  Ua.,  and  Hodges 
Depot,  S.  C.  We  believe  the  defendant  with- 
drew this  exception.  Bot  in  the  abundance 
of  cantion,  we  pass  on  It;  and  in  doing  bo 
we  remark  that  the  serrlce  of  Mr.  Horton  In 
collecting  these  bills  entered  as  waybills 
was  as  the  quasi  agent  of  said  defendant  In 
Its  collection  of  charges  from  the  ptalntUf, 
which  service  of  Mr.  Horton  the  defendant 
has  ratified.  Tnis  exception  Is  overruled. 

In  Its  second  exception  the  defendant  sug- 
gests that  the  circuit  Judge  erred  in  not  al- 
lowing It  to  Introduce  In  evidence,  while  one 
of  tbe  plaintiff's  witnesses  was  being  exam- 
ined, and  before  the  defendant  Introduced 
any  testimony,  a  bill  of  lading,  after  the 
plaintiff  had  admitted  that  he  had  signed 
some  writing  on  the  back  of  said  bill  of  lad- 
ing. When  Mr.  Milam,  the  plaintiff,  was  on 
the  witness  stand,  the  defendant  asked  him, 
on  cross-examination,  if  he  had  not  signed 
such  a  paper,  a  copy  of  which  was  exhibited 
to  him.  The  witness  replied  that  he  did  not 
know  whether  he  had  signed  such  a  paper 
or  not,  but  he  said  he  would  know  his  signa- 
ture when  he  saw  it.  It  was  at  this  point 
when  defendant's  counsel  proposed  to  o^m 
the  commission  It  had  issued  to  examine 
Bome  witnesses  at  Kansas  City,  state  of  Mis- 
flourl;   claiming  that  the  original  papers, 
which  had  been  slgnea  by  Mr.  Milam,  and 
&  copy  of  which  he  had  exhibited  to  Mr. 
Alilam,  would  be  found  attached  to  the  bill 
of  lading.   After  a  white  the  court  allowed 
tbe  package  containing  the  depositions  of 
-witnesses  taken  in  Missouri  to  be  opened, 
and  the  papers  referred  to  taken  out  while 
Mr.  Milam,  as  plalntllTs  witness,  was  on 
the  stand;  and  the  counsel  for  defendant 
then  exhibited  the  paper,  of  which  the  fol- 
lowing la  a  eopyt  signed  by  Mr.  Milam,  to 
•vrit: 

"Form  4S.  Kansas  City,  Fort  Scott  A 
Memphis  R.  R.  Live-Stock  Contract.  Dupli- 
cate. Station,  Kansas  City.  Date,  Oct.  28, 
1S9G.  In  consideration  of  the  free  tranBi)or- 
tatlon  granted  us  by  Kansas  City,  Fort  Scott 
&  Memphis  Ballroad  Company,  to  accompa- 
ny tbe  live  stock  described  In  the  within  con- 
tract, on  Its  road,  and  to  return  therefrom, 
and  of  the  agreements  contained  In  said  con- 
tract to  be  performed  by  said  railroad  com- 
pany, we,  the  penK»i  In  chaise  of  said  lire 
stock,  agree  to  be  bound  by  all  the  terms 
and  condttlons  of  said  contract  which  refer 
to  the  persons  In  charge  of  aald  live  stock, 
especially  those  In  regard  to  how  and  where 
•we  shall  ride,  and  the  risks  we  assume,  con* 
talned  In  tbe  ninth,  twtb,  and  etoventh 
paraffraptas  thereof;  and,  for  the  same  coor 
slderatifHi.  we  further  agree  that  while  at- 
tending to  said  live  Btock.  at  provided  In 


the  Uilrd  paragraph  thereof,  we  shall  be 
deemed  employfia  of  the  railroad  company, 
of  the  rank  of  brakemen,  for  the  purpose  of 
determining  Its  liability  to  ns,  and  we  as- 
sume all  risks  incident  to  such  employment 
R.  R.  Milam. 

"Pass,  on  freight  trains  only,  K.  R.  Milam. 
P.  D.  Leeds,  Agent." 

When  the  witness  was  shown  his  signa- 
ture to  the  paper  copieu  above,  he  promptly 
admitted  that  It  was  his  signature,  aiid  that 
the  free  pass  to  the  city  of  Birmingham. 
Ala.,  was  given  to  him.  But  the  witness 
said  that  he  did  not  rend  the  paper  be  had 
signed,  but  that  he  was  told,  "Sign  this,  to 
get  your  pass."  This  he  signed  at  Kansas 
City,  Mo.  But  he  swore  thai  he  knew  noth- 
ing of  a  contract  such  as  tbe  bill  of  lading; 
that  he  never  signed  It,  nor  did  he  authorize 
any  one  to  sign  the  same  In  his  name  or  as* 
his  agent.  So,  when  the  attorney  for  the 
defendant  asked  the  court  to  admit  It  In  evi- 
dence Just  then,  the  court  declined  to  do  so. 
This  paper,  known  as  a  "bill  ot  lading,"  was 
subsequently  introduced  by  the  defendant 
after  (by  commission)  It  had  examined  the 
railroad  authorities  and  Tough  ft  Son,  at 
Kansas  City,  Mo.  The  reason  that  defend- 
ant was  so  eager  to  have  the  paper  intro- 
duced while  plaintiff's  witness  was  on  the 
stand  was  to  enable  it  to  move  for  a  nonsuit 
at  the  close  of  plaintiff's  testimony.  The 
circuit  judge  refused  to  admit  the  bill  of 
lading  at  that  time.  While  the  paper  admit- 
ted by  Mr.  Mllam  to  have  Deen  signed  by 
him  was  admitted,  and  this  was  on  the  back 
of  the  bill  of  lading  Itself,  this  did  not  enti- 
tle the  bin  of  lading  Itself  to  be  admitted. 
The  bill  of  lading  was  not  yet  proved.  If 
ever  It  was.  So  there  was  no  error  on  the 
part  of  the  circuit  Judge.  Under  Walllng- 
ford  V.  Railroad  Co.,  26  S.  0.  258,  2  S.  E.  19, 
the  defendant  would  have  failed  to  have  this 
bin  of  lading  considered  as  the  basis  of  a 
nonsuit  It  being  admitted  while  plaintiff's 
witness  was  on  the  stand.  Thia  exception 
Is  overruled,  and  we  see  no  harm  to  the  de- 
fendant especially  as  the  defendant  had  the 
benefit  of  the  admission  of  this  bill  of  lading 
afterwards. 

The  appellant  next  alleged  error  In  the  re- 
fusal of  the  circuit  Judge  to  grant  a  nonsuit; 

"Third.  In  not  granting  the  motion  of  the 
defendant  for  a  nonsuit  on  the  grounds:  (1) 
That  as  the  defendant  bad  delivered  the  car 
containing  the  horses  of  the  plaintiff  to  the 
Columbia,  Newberry  &  Laurens  Railroad  Com- 
pany, which  road  had  delivered  them  to  the 
plaintiff  at  Lanrens,  the  presumption  was 
that  any  Injury  that  may  have  occurred  to 
them  occnrred  on  the  line  of  the  last-named 
road;  (2)  because  there  was  no  eofflcient  evi- 
dence to  go  to  the  Jury  of  any  Injury  dtme 
the  horaei  of  Hie  defendant  while  they  were 
in  defendant's  charge;  (8)  because  there  was 
a  total  failure  of  evidence  to  sastain  the  al- 
l^tlons  of  tbe  complaint*'  (a)  The  mle  of 
law  granting  nonsuits  is  too  flnnly  estabUshed 
by  the  dedslfms  of  the  cc«irt  of  last  resort  in 
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this  state  to  need  a  restatement,  and  yet  the 
question  Is  again  raised,  and  we  must  pan 
upon  It.  Whenever  the  plaintiff  fails  to  In- 
troduce any  competent  testinxtny  to  support 
the  material  aUegatlooB  of  bis  complaint 
which  set  up  hie  cause  or  causes  of  action 
against  the  defendant,  the  circuit  Judge  Is  au- 
thorized to  grant  a  nonsuit.  Was  It  the  circuit 
Judge's  duty  to  nonsuit  on  a  presumption  of 
fact,  if  any  other  facta  were  In  testimony? 
We  do  not  think  ao,  for  It  la  the  place  of  the 
Jury,  and  not  that  of  the  Judge,  to  weigh  testi- 
mony, (b)  The  testimony  of  all  the  witnesses 
who  spoke  of  the  appearance  of  the  horses 
on  their  arrival  at  Clinton,  S.  C,  was  em- 
phatic as  to  the  leanness,  the  lankness,  and 
the  gauntness  of  the  horses.  There  was  testi- 
mony that  the  defendant  had  complied  with 
the  law.  In  having  fed  the  horses  every  28 
.hours,  and  rested  them  for  5  hours  after  they 
were  fed  and  watered.  But  it  was  no  part 
of  the  duty  of  the  circuit  Judge  to  weigh 
this  testimony.  That  was  the  province  of  the 
Jury.  After  an  examination  of  the  testimony, 
we  cannot  agree  with  the  appellant  that  there 
was  a  total  lack  of  testimony.  Theie  excep- 
tions are  all  overruled. 

■■Fifth.  In  charging:  'Now  I  charge  you 
that  If  the  defendant  railroad,  here,  received 
the  stock  as  a  common  carrier,  then  they  be- 
come Insurers.  Whenever  a  railroad  gets  a 
charter  and  becomes  a  common  carrier  for  the 
purpose  of  transporting  freight  and  passen- 
gers, and  such  matter  as  that,  wheh  they 
receive  any  freight  as  a  common  carrier  they 
become  insurers  of  the  freight,  and  they  there- 
by agree  to  deliver  In  good  condition  to  the 
parties  that  It  Is  consigned  to.  If  the  raltanad 
here  received  this  property  of  Milam  In  Birm- 
ingham, Alabama,  as  common  carriers,  then 
they  became  insurers  of  that  property,  and 
it  was  their  duty  to  deliver  It  to  Milam  in 
Clinton,  South  Carolina,  hi  good  order;  and  If 
It  was  not  In  good  order,  and  It  was  injured 
while  In  their  possession,  then  the  road  would 
be  liable.'  It  being  respectfully  submitted 
that  his  honor  overlooked  the  following  prin- 
ciples or  rules  of  law:  (1)  That,  where  a 
common  carrier  In  the  performance  of  Its 
duties  delivers  freight  to  a  ccmnectlng  road 
for  transportation  to  Its  destination.  It  does 
not  insure  the  safe  delivery  by  sudi  connect- 
ing road;  (2)  that  a  common  carrier  does  not 
insure  the  safe  delivery  of  live  stock  against 
the  injuries  Inflicted  upon  such  stock  by 
their  own  unruly  dispositions,  or  by  the  ordi- 
nary Jars  or  concussions  incident  to  the  usual 
and  ordinary  managing  and  running  of  a 
train."  Not  In  every  case  does  a  railroad, 
when  It  delivers  property  to  a  connecting 
road  for  transportation  to  its  destlnatton.  in- 
sure the  delivery  of  said  property  at  Its  des- 
tination to  the  consignee  in  safety,  but  some- 
times It  does,  and  this  must  dq?end  on  its 
contract  In  Kyle  t.  Railroad  Ca,  10  Rich. 
Law,  882,  the  court  of  last  resort  In  this  state 
held  that  the  contract  of  the  carrlH'  required 
It  to  hear  the  responsibility  of  safe  dellTery 


at  destination,  to  the  ez<Hieration,  as  between 
the  consignee  and  the  common  carrier,  of 
the  connecting  road.  There  were  two  points 
of  view  as  to  the  contract  in  the  case  of  Mi- 
lam, the  plaintiff,  and  the  Southern  Railway 
Company.  One  might  follow  from  the  terms 
of  the  bill  of  lading  signed  by  Tough  &.  Son 
and  the  Kansas  City,  Ft  Scott  &  Memphis 
Railroad  Company  at  Kansas  City,  state  of 
Missouri;  and  the  other  was  what  might  be 
construed  by  the  waybill  issued  by  the  South- 
ern Railway  Company  at  Birmingham,  to- 
gether with  the  circuitous  route  it  adopted  in 
delivering  the  car  load  of  horses,  for  it  is  an 
undoubted  fact  that  the  Southern  Railway 
Company  brought  this  car  load  of  horses  to 
Atlanta,  Oa.  At  that  point  the  nearest  way 
to  Clinton.  S.  C,  was  by  the  Georgia  &  North- 
em  Railroad,  by  which  in  st  least  12  hours 
the  car  load  of  horses  could  have  been  carried 
from  Atlanta.  Oa.,  to  Clinton,  S.  C,  whereas 
In  fact  the  Southern  Railway  Company  car- 
ried this  car  load  of  horses  from  Atlanta,  Ga., 
to  Greenville,  S.  O.,  and  then  from  there  to 
Newberry.  8.  O.,  at  which  latter  point  the  car 
load  Qi  horses  were  sent  to  Clinton  by  the 
Columbia,  Newberry  A  Laurens  Railroad 
Company.  There  was  no  contract  evidenced 
by  the  bill  of  lading  Issued  by  the  Sonthem 
Railway  Company,  with  the  plaintiff.  The 
waybill  was  not  a  contract  In  itself,  and  yet 
it  may  be  taken  as  a  circumstance,  along  with 
others,  to.  determine  what  this  contract  be- 
tween the  parties  actually  was.  All  these 
are  matters  for  the  Jury  to  solve.  Inasmuch  as 
the  circuit  Judge.  In  his  charge,  left  It  to  the 
Jury  to  determine  defendant's  liability,  limited 
by  the  requirement  that  the  Injury  to  the 
horses  should  have  occurred  while  they  were 
In  the  custody  of  the  Southern  Railway  Com- 
pany Itself,  we  can  see  no  harm  In  the  charge 
of  the  Judge.  So,  also,  we  may  say  that  It 
was  not  reversible  error  In  the  circuit  Judge 
to  fall  to  call  the  attention  of  the  Jury  to  any 
results  from  the  unruly  disposition  of  the 
stock,  or  by  the  ordinary  Jars  or  coneusslonB 
incident  to  the  usual  and  ordinary  managing 
and  rnnning  of  a  train;  for  certainly  there 
was  no  testimony  on  either  of  such  matters, 
nor  was  any  request  made  to  the  Judge  for 
any  charge  on  these  lines.  The  exceptltms 
are  overruled. 

We  win  consider  the  sixth,  seventh,  and 
eighth  exceptions  together:  "(6)  In  Instruct- 
ing the  Jury:  'That,  If  the  stock  was  received 
by  the  Southern  Railroad  as  a  common  car- 
rier, then  they  became  and  would  be  liable 
for  any  damage  that  mi^t  be  done  to  the 
stock.  In  other  words,  they  would  be  then 
required  to  deliver  it  to  Milam  at  Clinton, 
South  Carc^Una,  In  good  order;*  thereby  over- 
looking the  principle  or  rule  of  law  which 
makes  a  common  carrier  an  Insurer  only  over 
its  own  line.  ^T)  Because  his  honor,  by  his 
charge,  erred  In  Instructing  the  Jury  that  a 
oommtm  carrier  of  freliAt  was  an  Insurer  of 
freight  which  It  had  delivered  to  a  omuectlng 
carrier  to  be  transported  to  Its  desttnatiou. 
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whereas,  It  Is  respectfully  submitted,  a  com- 
mon carrier  of  freight  Is  not  an  Insurer  of 
freight  which  In  the  performance  of  Its  duty 
It  delivers  to  a  connecting  carrier  to  be  trana- 
ported  to  Its  destination,  beyond  the  line  of 
sach  common  carrier.  (S)  In  leading  the  Jury 
to  thtnlc  that  a  common  carrier,  to  which  live 
stock  is  delivered  to  be  transfiorted  over  its 
own  line  and  connecting  lines  to  their  destina- 
tion, becomee  an  Insurer  of  safe  delivery  of 
such  8tocl£  at  their  destination,  whereas.  It  Is 
respectfully  submitted,  a  common  carrier  of 
live  stock  does  not  insnre— First,  against  in- 
juries which  are  cansed  by  the  nnruly  disposi- 
tions of  the  animals  themselves;  or,  second, 
against  injuries  caused  by  the  ordinary  Jars  or 
concussions  in  the  ordinary  management  of  a 
train;  or,  third,  against  Injuries  indicted 
while  in  the  hands  of  a  connecting  line  to 
which  the  common  carrier,  in  the  performance 
of  its  dutleB,  bad  delivered  such  stock  to  be 
transported  to  their  destination."  In  Justice 
to  the  circuit  Judge,  It  would  be  no  bad  idea 
to  adopt  from  the  argument  of  Mr.  Welch, 
for  the  respondent,  under  the  heads  of  "a" 
and  "b,"  respectively,  under  parallel  columns, 
what  the  Judge  said  by  detached  portions,  and 
what  he  said  connectedly.  In  regard  to  defend- 
ant's liability  as  a  common  carrier. 


(s) 

Pages  US,  10>,  middle 
of  folio  431: 

"Now,  I  eharga  rou 
that.  If  the  defendant 
ratlroad  bare  recelTsd 
the  stock  M  a  common 
carrier,  tben  tbey  became 
Inaurer*.  Wtaenever  a 
railroad  ceta  a  charter 
and  becomes  a  common 
carrier  lor  tbe  parpose 
ol  tranaporting  freight 
and  pansengere  sod  such 
matters  as  that,  vben 
tbey  recelTB  any  freight 
as  a  common  carrier 
ther  become  Insurers  of 
that  freight,  and  tber 
agree  thereby  to  deliver 
It  In  good  condition  to 
tbe  partlea  vbom  |t  Is 
cooslgned  to.  It  the 
railroad  bere  received 
tbia  property  of  Utlam'e 
111  BfrmlnghaiB,  Ala.,  as 
a  common  carrier,  tbeo 
tb«y  become  tnsurere  of 
that  property,  and  It  was 
their  duty  to  deliver  It  to 
Hllam,  In  Clinton,  South 
Carolina,  In  good  order: 
and  if  it  WM  not  In  good 
order,  and  It  was  Injored 
wbii«  In  tbelr  poases- 
■lon,  then  the  road 
would  be  liable," 

Page  lit,  folto  MO  to 
middle  of  folio  441: 

"It  It  was  received  by 
the  Southern  road  as  a 
common  carrier,  then 
they  become  insurers, 
and  would  be  liable  for 
anv  damage  that  might 
be  done  to  the  Btock, — in 
other  words,  would  be 
required  to  deliver  It  to 
Hllam,  at  Clinton,  South 
Carollaa,  In  good  or- 
der." 

Page  US,  end  of  toHo 
«S: 

"If  you  bellevo  that  they 
took  it  as  common  car- 
riers at  Birmingham, 
Ala.,  tbey  were  Insurers 
of  the  goods,  and  It  was 


Page  109,  folio  1X1: 

"And  it  it  was  not  In 
good  order,  and  it  was 
injured  while  in  their 
poBsession,  Uien  tbe  road 
would  be  liable." 

Page  112,  middle  of 
folio  tU  to  middle  of 
folio  44(: 

"Now,  yoo  will  under- 
stand that,  before  the 
plalntlfl  can  recover 
here,  the  Jury  must  be 
satisfied  from  a  prepon- 
derance of  the  testimony 
In  the  ease  that  the  in- 
jury, it  any  at  all.  to  the 
stock,  occurred  while  it 
was  In  the  possession  of 
the  Southern  Railway 
Company.  It  the  atock 
were  all  right  and  In 
good  order  when  tbey 
were  delivered  at  New- 
berry, here,  to  Colniubla, 
Newtwry  *  Laurens 
road,  and  tbey  were  in- 
jured while  In  the  pos- 
seasion  of  tbe  Columbia, 
Newberry  A  Laurens 
road,  then  the  ptalntin 
could  not  secover  against 
this  defendant.  His  rem- 
edy. It  any,  then,  would 
be  against  tbe  Columbia, 
Newberry  A  Laurens 
road.  If,  however,  the 
tesUmony  Hatlsnes  you 
that  tbe  defendant  com- 
pany was  negligent:  that 
they  were  guUty  of  oeg- 
ligence  In  not  observing 
due  care  and  due  cau- 
tion in  the  handling  of 
that  stock,  or  If  they 
failed  to  feed  or  water  it 
or  rest  It  as  required  by 
law,  and  the  stock  was 
injured  by  their  negli- 
gence,—then  the  defend- 
ant here  (the  railroad) 
would  be  liable." 

Page  113.  folio  446  to 
folio  448: 

"If  the  testimony  sat- 
Isllee  you  that  tbe  Sontb- 
ara  Ballway  received  the 


tbeir  dntr  to  deliver  It  stock  at  Blrmingbam, 
in  good  order  at  Tto  doik  Ala.,  and  it  was  not  In- 
tlnaUon  at  OttBtoa."  jured  while  In  tbelr  pos- 
session, that  they  com- 
piled with  the  law,  and 
ted  and  watered  and 
rested  the  etock  as  tbe 
law  requires,  end  then 
delivered  It  to  another ' 
Toad  here  at  Newberry 
In  good  order,  and  It  aft- 
erwards got  Injured  while 
In  the  possession  of  an- 
other   road,    then  the 

f lalntlO!  would  not  be  en- 
Itled  to  recover.  In  oth- 
er words,  before  you  can 
give  a  verdict  for  the 
plaintiff  In  this  case,  you 
Dave  got  to  be  satiefied 
that  there  was  negligence 
on  the  part  of  the  rail- 
road. If  they  received  it 
under  thie  contract,  and 
that  negligence  was  the 
cause  of  the  stock  being 
Injured,  and  the  Injury 
occurred  while  the  Btbcfc 
was  in  tbe  possession  of 
the  Southern  Railway, 
and  It  waa  on  their  ac- 
count that  the  Injury 
occurred.  Then.  If  you 
are  eatisBed  that  the 
railroad  waa  negligent, 
and  the  stock  was  in- 
jured while  In  fte  poa- 
sesslon.  then  the  plain- 
tiff would  be  entitled  to 
recover  whatever  dam- 
ages, in  your  opinion,  he 
bas  Buetelned,  under  the 
testimony  In  the  case; 
that  being  entirely  a 
matter  for  you.  If  this 
Stock  waa  Injured  after 
it  left  the  possession  of 
me  Southern  Hallway, 
Qie  plainUff  would  not 
be  entitled  to  recover. 
Before  tbe  ptalntltf  can 
recover  here,  you  must 
be  satlafled  that  It  was 
Injured  while  in  tbe  poa- 
Mwlon  of  the  Southern 
Hallway,  and  they  were 
Boglfgent.  «  you  believe 
there  was  this  contract" 

and??'  '^"•■*'  " 
'Bven  If  the  evidence 
mows  that  the  plafntlfTs 
hprsea  were  Injured  when 
ttey  arrived  at  Clinton, 
this  fact  does  not  enti- 
tle him  to  daraageo 
a^inst  the  Southern 
Railway  Company,  bat. 
before  he  can  recover 
against  It,  the  Jury  must 
be  satisfied  from  tbe  sv- 
Idenoe  that  eucb  Injurlea 
were  Inflicted  while  tbe 
borsee  were  In  charge  of 
the  Southero  Railway 
Company:  and,  unless 
the  evidence  does  satisfy 
the  Jury  of  this  fact  then 
the  verdict  must  be  tor 
tbe  defendant'  I  chai^ 

Sou  that  'Even  It  plaln- 
ff'a  horses  were  injured 
when  they  arrived  at 
Clinton,  and  It  was  un- 
certain whether  those  in- 
juries occurred  on  the 
Southern  Railway  Com- 
»ny,  or  Columbia,  Nrw- 
Brry  t  Laurens  Rail- 
way, then  the  verdict 
must  be  for  tbe  defend- 
Kot'  I  charge  you  that" 
Page  1X6,  middle  of  folio 
4K: 

"Ar  I  told  you  before, 
before  you  can  hold  this 
railroad  responsible,  you 
must  be  satisfied  by  a 
preponderance  of  the 
testimony  that  the  Inju- 

S.  It  any,  occurred  while 
e  stock  waa  la  tbelr 
pouesslon." 


pan 

ber 


Digilized  by 


Google 


576 


86  SOUTHEASTERN  REPOBTEE. 


(S.Q 


Ab  remarked  by  Mr.  Welch  In  hlB  argu- 
ment: "Can  there  be  any  doubt,  therefore, 
after  reading  these  two  parallel  sections  of 
his  boner's  charge,  what  his  meaning  was? 
Column  'a'  shows  that  the  Isolated  portions 
of  the  charge  may  be  taken,  when  consider- 
ed alone,  to  hold  that  a  common  carrier  Is 
liable  beyond  Its  terminus.  Column  'b' 
shows  that  his  honor  meant  to  charge  noth- 
ing like  that.  He  expressly  says,  again  and 
again,  both  In  his  general  charge  and  In 
charging  defendant's  requests,  that  the  In- 
Jury,  If  any,  for  which  the  defendant  la  held 
liable,  must  have  occurred  on  the  defend- 
ant's road  and  while  In  defendant's  posses- 
sion. Now,  we  confess  we  do  not  see  how  It 
could  be  made  plainer." 

We  have  thus  reproduced  what  the  circuit 
judge  did  say,  and  In  what  connection  be 
said  it.  Finding,  as  we  do,  that  the  circuit 
Judge  exercised  vety  great  care  In  limiting, 
by  easy  and  Just  terms,  the  liability,  if  any, 
of  the  defendant  railroad,  we  are  not  inclin- 
ed to  view  his  remarks,  in  his  charge  as  com- 
plained of,  as  erroneous.  Now,  when  a  circuit 
Judge  Indulges  in  some  general  remarks  up- 
on the  law,  without  any  possibility  of  affect- 
ing thereby  the  issues  actually  on  trial  be- 
fore him,  we  can  see  no  reversible  error. 
Somewhat  akin  to  this  is  what  was  said  by 
the  late  Chief  Justice  Simpson  in  WalUng- 
ford  T.  Railroad  Co.,  28  S.  C.  264,  2  S.  E.  21: 
"Before  discussing  tiiese  exceptions,  It  would 
be  well  to  state  some  of  the  principles  of  law 
applicable  to  common  carriers,  about  which 
there  is  little  or  no  doubt.  At  common  law 
there  Is  no  exemption  to  the  liability  of  com- 
mon carriers  for  goods,  etc..  Intrusted  to 
them,  except  for  an  act  of  God  or  of  the 
king's  enemies.  They  are  regarded  as  Insur- 
ers as  to  all  else.  In  England,  however,  and 
In  several  of  the  states  of  this  Union,  Includ- 
ing our  own  [South  Carolina]  the  common- 
law  doctrine  was  modified  to  the  extent  of 
allowing  a  common  carrier  to  exempt  himself 
from  this  broad  liability  by  special  contract 
as  to  certain  specified  causes  of  injury.  See, 
In  this  state.  Swindler  v.  HlUIard,  2  Rlcb. 
iMvr,  286;  Baker  v.  Brlnsott,  9  Rich.  Law, 
202,  and  other  cases  that  need  not  be  cited. 
It  wag,  however,  held  In  all  these  eases; 
That  he  conld  not  shield  himself  from  the 
consequences  of  negligence  by  a  contract. 
That  his  character  as  a  common  carrier 
could  not  be  changed  by  contract  Only  his 
liability  to  the  extent  the  specified  ex- 
emptions was  diminished.  In  all  things  else 
the  general  doctrine  of  common  carriers  ajH 
piled,  and  especially  as  to  negligence.  And, 
further,  that  the  onus  was  upon  him  to 
bring  himself,  by  the  testimony,  within  the 
exemptloDB  mentioned  in  the  contract. 
[Here  follows,  in  the  opinion,  a  quotation 
from  the  case  of  Swindler  t.  HllUard,  supra.] 
It  was  held  in  that  case  that  common  car- 
riers could  not  by  any  special  contract  or 
agreement  exempt  themselves  from  liability 
'or  negligence,  and  that  when  a  contract 
^'as  made,  the  onus  of  showing,  not  only 


that  the  cause  of  the  loss  was  within  the 
terms  of  the  exemption,  but  also  that  there 
was  no  negligence,  lies  on  the  carrier."  As 
win  be  seen  by  considering  the  charge,  as  a 
whole,  the  circuit  Judge  was  exceedingly 
careful  to  limit  the  liability  only  for  injuries. 
If  any,  to  the  24  hours  while  they  were  la 
charge  of  the  Southern  Railway  Company. 

The  defendant  Insisted  that  the  contract 
between  the  plaintiff  and  itself  was  embod- 
ied in  the  bill  of  lading  signed  by  the  Kan- 
sas City,  Ft  Scott  &  Memphis  Railway  Com- 
pany and  Tough  &  Son.  If  so,  the  defend- 
ant had  to  agree  to  the  thirteenth  article  of 
said  contract  to  wit:  "•  •  •  It  la  also 
agreed  that  the  conditions  of  this  contract 
shall  Inure  to  the  benefit  of  all  carriers  trans- 
porting the  live  stock  shipped  hereonder,  un- 
less they  otherwise  stipulate,  ana  that  In  no 
case  shall  one  carrier  be  liable  for  the  negli- 
gence of  another."  So  far  as  the  sixth  ex- 
ception Is  concerned,  it  must  be  overruled, 
for  it  is  clear  from  an  examination  of  the 
whole  charge  that  the  circuit  Judge  limited 
the  liability  of  the  defendant  to  its  own  acts 
of  commission  and  omission.  And  so  as  to 
the  seventh  exception;  his  honor  was  very 
careful  In  his  chat^.  And  so  as  to  the 
eighth  exception;  his  honor  was.  If  any- 
thing, too  lenient  In  his  charge  to  the  fle- 
fendant  Hear  his  charge:  "  '(5)  If  the  Jury 
are  satisfied  that  the  bill  of  lading  purport- 
ing to  have  been  Issued  on  October  28,  1896, 
by  the  Ft  Scott  Kansas  City  &  Memphis 
Railroad  Company  to  John  S.  Tough  ft  Sons, 
In  the  contract  for  the  transportation  of  the 
horses  described  In  the  complaint  from  Kan- 
sas City,  Missouri,  to  Clinton,  S.  C,  and 
that  this  contract  was  made  under  circum- 
stances similar  to  those  stated  In  request 
No.  1,  then  the  plalntlCT  cannot  recover  for 
any  alleged  injuries  to  said  horses  by  sim- 
ply proving  that  said  horses  were  In  good 
order  when  they  were  first  delivered  to  the 
railroad  company,  or  that  they  wer^  iq  good 
order  at  any  Intermediate  point  and  then 
by  proving  that  they  were  damaged  when 
they  arrived  at  their  destinatioD;  bot  he 
must  go  farther,  and  prove  that  snch  Inju- 
ries were  not  caused  by  their  being  weak, 
unruly,  or  exhatuted  from  their  long  Jour^ 
ney,  or  from  the  cramped  and  crowded  ctm- 
dltlon  of  the  horses  In  the  car,  or  from  the 
ordinary  Jars  or  concoMlons  incident  to  the 
ordinary  managing  and  mnnlng  of  a  freight 
train.'  I  chai^  yon  that"  For,  notwith- 
standing all  these  advantages  conceded  to 
the  carrier,  it  may  be  that  some  proviso  is 
to  negligence  by  the  carrier  should  hare 
been  Included  In  the  ^arge;  but  no  com- 
plaint comes  to  UB  on  this  matter,  and  we 
only  mention  It  to  show  that  appellant  has 
not  been  injured  by  the  dmrge.  This  ezc^ 
tlon  Is  overruled. 

Next  we  will  consider  Uie  idnth  ground  of 
appeal,  which  complains  that  the  Judge  char- 
ged the  Jury  that  "it  you  [the  Jury]  believe 
they  took  it  [the  car  load  of  braves]  as  com- 
mon carriers  at  Birmingham,  Alabama,  they 
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are  Inearers  of  the  goous,  and  It  was  their 
doty  to  deliver  It  In  good  order  at  Its  destina- 
tion. In  Clinton."  The  error  In  this  charge  to 
alleged  by  appellant  to  be  that  by  this 
charge  his  honor  caused  the  Jnry  to  believe 
that  a  common  carrier  of  live  stock  Is  an  In- 
surer "(1)  against  Injuries  Inflicted  by  the 
ooruly  dispositions  of  the  animals  them- 
selves; (2)  against  injuries  Inflicted  by  the 
ordinary  jars  and  concussions  caused  by  the 
ordinary  running  and  managing  of  a  train; 
(3)  against  Injuries  inflicted  by  a  connecting 
line  to  which.  In  the  performance  of  Its  duty, 
the  first  carrier  had  delivered  the  stock  to 
be  transported  to  their  destination."  We 
have  just  seen  that  the  circuit  judge  char- 
ges the  law  as  to  first  subdivision  as  request- 
ed by  appellant,  and  so,  also,  as  to  the  sec- 
ond subdivision;  and,  so  far  as  the  third 
subdivision  is  concerned,  the  charge  of  the 
Judge  is  its  own  vindication,  as  to  the  er- 
ror here  Boggested.  This  exception  Is  over- 
ruled. 

We  will  next  consider  the  tenth  exception: 
"UO)  In  instructing  the  Jury  that  defend- 
ant's fifth  request,  to  wit:  'If  the  Jury  are 
satisfied  that  the  bill  of  lading  purpoitlng 
to  have  been  Issued  on  October  28,  1S96,  by 
the  Ft  Scott,  Kansas  CSty  &  Memphis  Ball- 
road  Company  to  John  S.  Tough  &  Sons  is 
the  contract  for  the  transportation  of  the 
horses  described  In  the  complaiDt  from  Kan- 
sas City,  MisBourl,  to  Clinton,  S.  C,  and 
that  this  contract  was  made  under  circum- 
stances similar  to  those  stated  In  request  No. 
1,  then  the  plalntiir  cannot  recover  for  any 
alleged  injuries  to  said  horses  by  simply 
proving  that  said  horses  -were  In  good  con- 
dition when  they  were  first  delivered  to  the 
railroad  company,  or  that  they  were  in  good 
order  at  any  intermediate  point,  and  then 
proving  that  they  were  damaged  when  they 
arrived  at  their  destination;  but  be  must 
go  further,  and  prove  that  such  Injuries 
were  not  caused  by  their  being  weak,  unruly, 
or  exhausted  from  their  long  Jonm^,  or 
from  the  cramped  and  crowded  condition 
of  the  horses  In  the  car,  or  from  the  ordinary 
Jars  or  concussions  Incident  to  the  ordinary 
managing  and  running  of  a  freight  train,*— 
was  only  applicable  to  this  case  provided  the 
stock  were  shipped  under  the  contract  as  ex- 
pressed in  the  bill  of  lading,  and  that  It  was 
not  applicable  If  the  defendant  received  the 
stock  as  a  common  carrier,  whereas  It  Is 
respectfully  sobmitted  that  the  request  was 
applicable  even  though  the  defendant  did 
receive  aucb  horses  as  a  common  carrier." 
There  was  a  contest  betwixt  the  parties 
litigant  as  to  what  contract  governed  the  de- 
fendant In  the  performance  of  Its  duty  as  a 
common  carrier,  to  wit,  whether  under  the 
common-law  liability,  without  any  special 
exemption  limiting  this  liability,  which,  of 
course,  would  follow  a  contract  under  the 
common  law  for  *be  transportation  of  the 
24  head  of  stock  from  Birmingham,  Ala., 
to  Clinton,  S.  C.  by  the  Southern  Railway 
Company  Itself,  or  whether  the  contract  of 
86S.B).-87 


the  Ft.  Scott,  Kansas  City  &  Memphis  Rail- 
road Company  governed.  This  being  the 
contest  here,  it  would  have  been  Improper 
for  the  circuit  Judge  to  have  made  the 
charge  as  requested,  without  adding  his  own 
closing  words,  If  our  statute  (section  1T20, 
Rev,  St.)  applies  to  the  case  at  bar;  and  we 
may  remark  that  we  have  some  serious 
doubts  as  to  whether  the  defendant  has 
brought  Itself  under  the  protection  of  that 
section,  for  this  reason:  That  section  says 
that  the  Initial  road  shall  continue  liable  for 
the  articles  received  ,by  It  for  shipment,  un- 
less it  Is  able  to  produce  a  receipt  In  writing 
from  a  connecting  road  for  the  articles  or 
article  so  shipped.  Now,  Is  the  Southern 
Railway  Company  the  Initial  road,  and  has 
it  produced  a  receipt  In  writing  from  a  con- 
necting road  for  the  articles  so  shipped? 
The  articles  shipped  were  24  horses.  Has 
the  Southern  Railway  Company  produced 
a  receipt  In  writing  therefor?  Here  Is  the 
paper  they  produce: 
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Now,  remembering  that  tbe  section  1720 
requires  a  receipt  in  writing  for  the  article 
or  articles,  it  may  be  aaked  where  In  the  pa- 
per tendered  by  the  defendant  is  there  any  re- 
ceipt In  writing  for  24  horses?  We  see  the 
letters  "S,"  "L,"  which  are  Interpreted  to 
meali  "Stock,"  "Loaded,"  yet  no  character  to 
show  the  stock  shipped,  or  number  thereof, 
here  appears.  Besides,  the  very  headlines 
say.  "Dally  Report  of  All  Cars,"  and  the  re- 
ceipt is  "for  the  above  cars."  (Italics  ours.) 
Might  It  not  be  stated  that  the  very  aim  of 
this  section  of  our  law  was  to  fasten  upon 
sonie  common  carrier  the  receipt  of  the  spe- 
cific article  or  articles  shipped,  by  the  produc- 
tion of  a  receipt  in  writing  of  such  article  or 
articles?  But.  be  this  as  it  may,  we  find  no 
error  in  this  tenth  exception  pointed  out. 
and  it  is  overruled. 

We  will  next  consider  the  llth  exception: 
"(11)  In  refusing  to  charge  the  defendant's 
request  to  charge,  to  wit,  'Where  horsee  have 
been  ti-ansported  by  successive  carriers,  and 
the  proof  only  shows  that  they  were  in  good 
order  when  first  delivered,  and  were  damaged 
when  they  reached  their  destination,  then  the 
law  presumes  that  such  damage  was  caused 
while  such  horses  were  in  the  bands  of  the 
last  railroad  company,'  and  In  Instructing  the 
Jury  that  the  whole  matter  Is  a  question  of 
fact  for  you.  As  I  told  you  before,  before  yon 
can  hold  this  railroad  liable  you  must  be  satis- 
fled  by  a  preponderance  of  the  testimony  that 
the  injury,  if  any,  occurred  while  tbe  stock  was 
In  their  possessloa  and  on  account  of  their 
negligence,  provided  you  conclude  they  are 
ehlpped  under  a  special  contract*  The  error 
being,  as  It  is  respectfully  submitted,  in  In- 
atructlng  the  Jury:  First  That  this  la  a. 
question  of  fact  for  them,  whereas.  It  Is  re- 
spectfully submitted.  It  wag  a  question  of  law 
for  the  court  to  instruct  the  Jury  what  Is  or 
la  not  a  presumption  of  law.  Second.  That 
before  the  defendant  could  be  held  liable, 
they  must  be  satisfied  by  the  preponderance 
at  the  evidence  that  the  Injury,  if  any,  oc- 
curred while  the  stock  was  In  the  possesdtin 
of  the  defendant  and  on  account  of  Its  negli- 
gence, provided  the  stock  was  shipped  under 
a  spedal  contrsjct;  thus  OTUlooklng  tbe  prln- 
ciple  or  rule  of  law  whicb  requites  the  plaln- 
tier  to  {urove  by  tbe  preponderance  of  the  evi- 
dence that  any  Injuries  which  might  have 
been  Inflicted  upon  the  h<uises  were  caused  by 
the  negligence  of  tbe  defendant  whether  It 
receives  the  stock  under  special  contract  or 
as  a  common  carrier."  As  to  the  first  subdi- 
vision, we  might  ask  what  are  Juries  provided 
for,  unless  it  is  to  try  questions  of  fact?  It 
seems  to  us  that  whenever  direct  evidence 
of  witnesses  Is  Introduced,  bearing  upon  a 
disputed  question  of  fact  presumptkms, 
like  the  Arabs,  "fold  their  tents  and  steal 
away."  As  to  the  second  sabdlvlsion,  we 
think  the  circuit  Judge  In  his  charge  hat  more 
than  done  his  duty  to  the  defendant  on  this 
line  of  thought  This  exception  is  overruled. 
"(12)  In  refusing  defendant's  eleventh  request 
to  charge;  It  behig  rei^ectfuUf  sabmitted 


that  such  request  embodied  a  sound  rule  of 
law,  which  Is  directly  applicable  to  this  case." 
Here  is  the  eleventh  request  and  what  the 
circuit  Judge  said  thereon:  "  '(11)  Whert 
horses  have  been  transported  by  successive 
carrleiia,  and  the  proof  only  shows  that  they 
were  In  good  order  when  first  delivered,  and 
were  damaged  when  they  reached  their  des- 
tination, then  the  law  presumes  that  sucb 
damage  was  caused  while  such  horses  were 
in  the  hands  of  the  last  railroad  company.'  I 
refnse  to  charge  you  that  The  whole  matter 
is  a  question  of  fact  before  you.  As  I  told  yon 
before,  before  you  can  hold  this  road  liable  you 
must  be  satisfied  by  the  preponderance  of  the 
evidence  that  the  Injury,  if  any,  occurred 
while  the  stock  was  In  their  possession,  and 
on  account  of  their  negligence,  provided  you 
conclude  they  are  shipped  under  a  special 
contract"  The  circuit  judge  was  right  Pre- 
sumptions cease  when  facts  are  proved.  It 
was  a  matter  for  the  Jury.  Let  the  exception 
be  overruled. 

"(13)  In  refusing  to  charge  the  defendant's 
second  request,  to  wit:  'If  the  Jury  are  sat- 
isfied that  the  bill  of  lading  purporting  to 
have  been  issued  on  October  28,  1896,  by  the 
Ft  Scott  Kansas  City  &  Memphis  Railroad 
Company  to  John  S.  Tough  &  Sons  Is  the 
contract  made,  as  above  stated,  for  the 
transportation  from  Kansas  City  to  Clinton, 
S.  C,  of  th*e  horses  described  In  the  com- 
plaint then  it  was  the  duty  ot  Tough  St 
Sons,  at  their  own  risk  and  expense,  to  take 
care  of.  feed  and  water,  and  attend  to  said 
stock  while  the  same  were  In  the  stock  yards 
of  the  said  railroad  company  awaiting  ship- 
ment and  while  tbey  were  being  loaded, 
transported,  unloaded,  and  reloaded,  and  to 
unload  and  reload  the  same  at  feeding  and 
transfer  points,  an4  wherever  tbe  same 
might  have  been  unloaded  and  reloaded  for 
any  purpose  whatever;  and  the  plaintiff  can- 
not recover  any  damages  from  defendant  In 
this  case  without  proving  to  the  satisfaction 
of  the  Jury^Flrst  Uiat  the  horses  in  ques- 
tion were  Injured  while  in  the  possession  of 
the  defendant;  seosidly,  by  proving  that 
the  injuries  were  not  caused  by  the  negli- 
gence of  John  Tough  A  Sons  to  take  care  of 
said  horses  as  they  bad  contracted  to  do.  In 
other  words,  under  such  circumstances.  If 
they  exist  the  plaintiff  cannot  recover  any 
damages  of  the  defendant  simply  by  prov- 
ing that  the  horses  were  In  good  order  In 
Kansas  City,  before  tbey  were  delivered  to 
defendant  and  then  by  proving  that  they 
were  damaged  when  they  were  received  at 
Clinton,  S.  C;  but  before  he  could  recover, 
he  mnst  go  further,  and  prove  that  these  in- 
juries were  not  attributable  to  the  negli- 
gence on  the  part  of  Tough  &  Sons  to  take 
care  of  said  horses  as  they  had  contracted 
to  do.*  It  being  respet^ul^  submitted  that 
tbe  defendant  had  tbe  right  to  have  this  re- 
quest charged,  because— First  It  was  appli- 
cable on  the  question  of  contributory  negli- 
gence on  the  part  of  plaintiff  or  of  his  agent; 
and,  secrad.  It  tbe  bill  ct  lading  was  the 
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contract,  then  the  burden  of  proving  that 
the  stock  were  not  Injured  by  the  negligence 
of  the  plaintiff  or  his  agent  was,  by  the  con- 
tract, upon  the  plaintiff,  and  the  defendant 
was  entitled  to  have  the  Jury  properly  in- 
structed as  to  the  force  and  effect  of  such 
concracL"  This  exception  raises  practically 
two  questions:  (1)  The  request  to  charge 
was  proper,  because  It  was  applicable  to  the 
question  of  contributory  negligence.  In  Co- 
mer T.  Railroad  Co^  52  S.  &  61,  28  S.  £1.  037. 
this  court  held  that  even  If  a  plaintiff  falls 
to  feed,  water,  and  rest  his  stock  at  the  end 
of  every  28  hours  such  stock  la  in  a  car  for 
transportation,  and  during  transportation,  it 
Is  the  duty,  under  the  law,  of  the  railroad 
company  In  charge  of  the  same  to  so  feed, 
water,  and  rest  stock  <»  board  Its  cars.  (2) 
The  next  question  Is  that  by  the  bill  of  lad* 
ins  signed  In  Kansas  Oity.  Mo..  It  devolved 
npon  the  {dalntUf  to  point  out  by  his  proof 
that  the  24  horses  were  not  Injured  by  his 
acta.  The  judge's  charge  dearly  limits  the 
liability  of  the  defendant  to  such  Injuries 
as  it  Inflicted.  This  exception  ts  overrnled. 

**(14)  Becnuse,  In  refusing  the  defendant's 
third  request  to  charge,  to  wit:  'Where  one 
ships  live  stoi^  over  a  railroad,  and  con- 
tracts to  go  along  and  take  care  of  said  stocfc 
while  It  Is  being  transported,  loaded,  unload- 
ed, and  fed  and  watraed,  than,  under  snch 
contract,  it  Is  the  duty  of  such  person  to 
perform  Us  part;  and  U  be  neglecta  to  do 
so,  and  Injuries  occur  to  salu  stock  on  ac* 
count  of  sodi  negligence,  the  railroad  cmn- 
pany  cannot  be  held  liable  tot  any  damages 
occasl(med  thereto/— his  homae  did  not  in- 
struct  the  jury  aa  to  the  force  and  effect  of 
the  bill  of  lading,  and  aa  to  its  bearing  upon 
the  contril>utary  n^llgenre  of  the  plaintiff." 
Tbe  case  of  Corner  t.  BaUioad  Ga,  siqwa. 
disposes  of  thia  grouid  of  q^peal.  It  la  din- 
missed. 

**(U0  Becauae  tbe  charge  of  his  tumor  was 
calculated  to  mislead  the  jury  and  cause 
them  to  think.  undA  the  law.  (1)  that  a  rail- 
road company  could  not  by  special  c<mtract 
shift  the  burden  of  proof  from  itself  to  a 
i^Lntttf,  so  as  to  make  su^  plaintiff,  who 
had  bound  himself  by  special  contract,  to  go 
along  and  take  care  of  live  stock;  (2)  that 
it  was  plaintiff  who  did  take  upon  himself 
tbe  burden  of  showing  that  any  injuries 
which  were  inflicted  upon  BU(di  stock  while 
en  route  were  not  caused  by  his  own  negli- 
gence falling  to  comply  with  such  contract; 
(3)  that  a  railroad  company,  which,  as  a 
common  carrier,  received  live  stock  to  be 
tranqMNTted  to  a  point  beyond  Its  line,  was 
an  insurer  against  any  damage  which  might 
be  inflicted  on  said  stock  by  tbe  unruly  dis- 
posltlims  of  said  stock,  or  by  the  ordinary 
Jars  and  concussitme  Incident  to  the  ordi- 
nary running  and  management  of  a  train, 
or  through  the  negligence  of  a  connecting 
line  to  which  railroad  company  had,  in  the 
performance  of  its  duty,  delivered  such  stock 
for  tzansportatlon  to  their  destination."  We 
hare  cepnodvcad.  ta  effect  tha  last  exception 


of  the  defendant  We. must  say  that  In  tbe 
light  of  the  decision  of  the  court  in  Comer 
V.  Bailroad  Co.,  supra,  the  defendant  is  quite 
persistent  In  making  the  some  question 
which  was  passed  upon  In  that  case.  The 
positive  testimony  of  the  plaintiff  was  that 
no  ticket  was  furnished  him  upon  the  trains 
of  the  Southern  Railway  Company.  But 
why  should  we  refer  to  testimony  that  is  for 
the  Jury?  As  to  the  third  subdivision,  the 
circuit  Judge  has  left  us  no  ground  to  criti- 
cise bis  charge.  It  covered  the  case  admira- 
bly well.  This  exception  is  overruled.  It  la 
the  Judgment  of  this  court  that  the  Judg- 
ment of  tbe  circuit  court  be  affirmed. 


T.  HUNTBR  at  si. 
(Supreme  Oonrt  of  South  OsroUna.    Inly  0, 
1900.) 

CONTRACT— MODIFICATION— MOBTOAOB  TO  SB- 
CURB  PBRFOBMANCB  — PAYMENT  —  SUBSE- 
QUENT ADVERTISEMENT  OF  SBCURITY  — 
fV-RONOFUL  SBIZORE  AND  SALE  —  SPECIAL 
DAMAGE— JOINDER  OP  ACTIONS— SUFFICIEN- 
CY OP  COUPI.AINT— DEMURRER^P&IOR  RUL- 
ING—REQUESTS  TO  CHAROD. 

1.  Where  a  demurrer  to  a  complaint  for 
want  of  facts  was  once  overruled,  such  roliag 
was  binding,  when  it  was  renewed  ou  the  sub- 
sequent trial  before  another  Judge. 

2.  Where  plaintiff  contracted  to  ship  a  stated 
amount  of  merchandise  to  defendants,  and  to 
pay  a  stipulated  sum  per  barrel  for  shortage, 
he  was  not  liable  for  such  shortage  as  was 
caused  by  following  defendants'  subsequent 
instructions  to  discontinue  an  unprofitable  por- 
tion of  the  contract. 

3.  Defendants  seized  and  sold  plaintiff's  prop- 
erty on  account  of  indebtedaess,  and  thereafter 
adT«lised  a  sale  of  other  property  given  to 
secure  the  debt.  Hdd,  that  defendants  wwe 
liable  for  advertising  the  sale  of  the  security, 
if  the  amount  due  them  bad  been  paid  prior 
thereto,  on  the  other  sale,  to  a  party  entitled 
to  recdve  it,  since  payment  to  an  agent  is 
payment  to  the  principaL 

4.  On  an  issue  whether  plaintiff  was  liable 
for  failure  to  ship  an  agreed  amount  of  m«> 
chandise,  the  conrt  eonstraed  a  letter  written 
by  defendants  as  a  niodiflcati<m  of  the  agree- 
ment,   Beld,  that  a  request  to  charge  that 

f>laintiff  would  be  liable  for  the  shortage  on- 
ess  defendants  made  use  of  power  over  him  to 
prevent  his  fulfilling  the  contract,  or  unless 
tber%  waa  a  modificatioa  of  the  contract,  was 
properly  refused,  since  the  court's  construction 
of  the  letter  made  the  Qnestion  raised  merely 
speculative. 

5.  A  request  to  charge  that  vedal  damags 
could  not  be  recovered  unless  tbe  facts  causing 
such  damage  were  plainly  shown  waa  properly 
refused,  since  defendants  should  have  moved 
to  rc>qnlre  plaintiff  to  make  his  complaint  defi- 
nite aad  cotatn  if  it  was  defective  In  that  re- 
spect. 

0.  Where  a  request  for  instruction  contained 
an  abstract  propo»ition  of  law,  not  relevant  un- 
der the  pleadings,  it  waa  properly  refused. 

7.  In  an  action  for  damages  for  advertising 
a  sale  of  mortgaged  property  after  the  indeb^ 
eduess  was  aatislied.  failure  to  charge,  at  de- 
fendant's request,  that  he  had  a  right  to  make 
the  sale  If  any  part  of  the  debt,  however  small, 
remained  unpaid,  was  not  error,  where  the- 
pcoposltion  requested  was  covered  by  the  gen- 
era!  charge. 

8.  Plaintiff  mortgaged  iin>perty  to  defendant 
to  aecnre  an  advance,  nxh\  contracted  therein 
to  ship  defendants  a  specified  amount  of  mar- 
chandise*  and  to  jwy  a  stipulated  aam  per  bar- 
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rel  tor  anj  ifaortase.  Thereafter  defendant 
wi-ote  plaintiff  to  discontfnne  certain  worlt.  A 
shortage  resulted,  which  plaintiff  claimed  waa 
caused  by  following  the  order.  Upoq  his  refus- 
al to  par  for  the  shortage,  defendant  seized 
and  sold  property  consigned  to  other  parties, 
and  adrertised  s  sale  of  the  securitj  also. 
IMaintlff  sued,  joining  four  causes  of  action: 
First,  prayin|;  an  injunction  preventing  a  sale 
of  the  secunty;  second,  asking  damages  toe 
breach  of  contract  in  ordering  discontinuance 
of  part  of  the  work;  third,  asking  damages  for 
seizing  and  selling  his  property;  fourth,  ask- 
ing damages  for  adrertising  the  sale  of  the  se- 
curity. iJcld,  on  demurrer,  that  the  causes  of 
action  were  properly  joined. 

8.  A  cause  of  action  alleging  that  defend- 
ants, nnder  a  pretended  lien,  ToTuntarily  seized 
and  sold  certain  merchandise  shipped  by  plain- 
tiff to  other  parties,  and  thereby  damaged  plain- 
tiff's reputation  and  credit,  stated  sufficient 
facts,  without  showing  the  ralue  of  the  prop- 
erty. 

10.  A  cause  of  action  alleged  that  defendants 
advertised  a  sale  of  property  mortgaged  as  se- 
curity, after  the  indebtedness  was  overpaid, 
and  tiiM-eby  forced  plaintiff  to  raise  and  pay 
the  balance  claimed,  at  great  inconvenience. 
Held,  that  a  demurrer  for  want  of  facts  was 
too  general,  and  was  properly  overruled. 

Api)eal  from  common  pleas  drcnlt  court 
of  Hampton  county;  W.  C.  Benet,  Jndige. 

Action  b7  M.  K.  Long  against  John  H. 
Hunter  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendant!  appeal  Af- 
firmed. 

The  following  is  the  order  of  Judge  Al- 
drich  overruling  defendants*  demurrer  to 
the  complaint:  "The  defendants,  Hunter, 
Pearce  &  Battey,  demurred  to  the  amended 
complaint  and  amended  supplemental  com- 
plaint herein  on  several  grounds.  After 
hearing  counsel,  ordered,  that  the  demurrer 
be  overruled.  The  first  ground  of  demurrer 
(that  several  causes  of  action  have  been  Im- 
properly united)  is  not  well  taken,  because 
it  appears  on  the  face  of  the  complaint  that 
the  alleged  causes  of  action  (certainly  two 
of  them)  arose  out  of  the  same  transaction 
between  the  same  parties,  and  all  the  caus- 
es of  action  as  set  forth  la  the  complaint  on 
their  face  state  facts  sufficient  to  consti- 
tute causes  of  action.  I  don't  think  a  de- 
fendant can  demnr  on  antagonistic  grounds; 
that  la,  on  the  grounds  that  the  causes  of 
action  have  been  Improperly  united,  and  al- 
so raise  the  questlcm  that  the  same  alleged 
causes  of  action  do  not  state  facts  sufficient 
to  constitute  causes  of  action.  The  demnr^ 
rer  to  the  sec<md  cause  of  action  Is  not  well 
taken.  It  falls  to  state  or  point  out  the 
ground  of  objection.  It  states  a  conclusion 
of  law,  and  plalntifTB  second  cause  of  ac- 
tion does,  on  its  face,  state  facts  sufficient 
to  constitute  a  cause  of  action.  The  demur- 
rer to  the  third  cause  of  action  Is  not  well 
taken.  The  first  groimd  taken  may  show 
a  cause  for  Section,  but  Is  not  a  ground 
of  demurrer.  The  second  groimd  cannot  Iw 
sustained,  aa  the  relief  Is  no  part  of  the 
cause  of  action.  An  allegation  of  value 
may  be  essential  in  cases  of  conversion,  but 
not  in  this  alleged  cause  of  action.  To  take 
a  man'B  property  under  certain  drconutaa- 


ces  may  be  Injurious  to  bis  credit  and  repu- 
tation, so  as  to  give  him  an  action  for  dam- 
ages, and  here  we  have  on  Its  face  a  good 
cause  of  action  stated.  The  fourth  ground 
of  demurrer  Is  too  general  to  be  considered. 
It  falls  to  point  out  In  what  particular  the 
alleged  cause  of  action  Is  Insufficient,  as  re- 
quired by  the  Oide  and  rule  of  courL  The 
demurrer  to  the  second  cause  of  action  in 
the  amended  supplemental  complaint  Is 
open  to  the  same  objectlon.-^oo  generaL 
The  court  has  no  guide  as  to  the  matters 
contested,  and  also  states  a  conclusion  of 
law,— as  to  the  omission  by  defendants' 
counsel  In  his  certificate  to  the  demurrer. 
I  think,  to  warrant  or  sustain  an  objection 
thereto,  the  connsel  of  plaintiff  should  have 
either  returned  demurrer  or  given  notice  of 
omission.  The  demurrer  by  the  defendants 
being  hereby  overruled  on  all  the  grounds. 
It  Is  ordered  that  defendants  have  leave  to 
serve  their  answer  herein  witiiin  twenty 
days  from  date  of  this  order." 

L  U  Tobln,  for  appellanta.  A.  Mclver 
Bostlck  and  W.  a  Tmlngha8^  for  leapond- 
ent 

GARY,  A.  J.  The  MHnplalnt  herein  con- 
tains four  causes  of  action,  the  first  of  which 
is  as  follows:  Paragraph:  1  of  the  complaint 
alleges  the  partnership  of  the  defendants. 
Paragraph  2  alleges  that  the  plaintiff  and  J. 
C.  Smith,  then  doing  business  under  the 
firm  name  of  Long  &  Smith,  on  the  13th  of 
January,  1898,  executed  a  mortgage  In  fa- 
vor of  the  defendants  on  certain  real  and 
personal  property  therein  mentioned,  to  se- 
cure the  payment  of  $1,050.86,  to  be  ad- 
vanced to  the  said  Long  &  Smith  by  the  de- 
fendants during  that  year.  The  other  para- 
graphs are  as  follows:  "$)  That  the  said 
Smith  subsequently,  and  dtu4ng  the  season 
of  1893,  withdrew  from  the  partnership  of 
the  said  Long  &  Smith;  transferred  and  de- 
Uvmd  all  his  Interest  and  ownership  in  the 
said  business  and  property  of  the  partner- 
ship to  plaintiff,  the  said  M.  K.  Long.  (4) 
That  the  said  Long  &  Smith,  by  their  obliga- 
tions above  referred  to,  agreed  to  ship  said 
defendants  all  turpentine  and  rosin  manu- 
factured by  them  during  the  aald  seasra 
of  1898,  for  sale  on  commission,  and  to  pay 
ten  cents  per  barrel  on  rosin  short  of  nine 
hundred  barrels  by  them,  and  fifty  cents 
per  barrel  on  aplrltt  of  turpentine  short  of 
three  hundred  barrels.  (IQ  That  plaintiff 
above  named  shipped  defendants  above 
named  all  turpentine  and  ro^  nuuinfactur* 
ed  by  him  and  by  the  said  Long  &  Smith 
during  the  year  of  189ft,  In  accordance  with 
contract  above  referred  to;  said  shipment 
falling  short  of  nnmber  agreed  to  be  ship- 
ped as  aforesaid  by  one  hundred  and  thirty- 
seven  barrels  splrtts  of  tarpentlne,  and 
three  hundred  and  eighty-seven  barrels  of 
rosin.  That  the  fiUlure  on  the  imrt  of  plain- 
tiff to  ship  the  number  of  barrels,  both  of 
spirits  of  turpentine  and  loain,  required  by 
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the  coatract  aforesaid,  was  not  due  to  any 
default  on  his  part,  but  was  at  tbe  express 
order  and  direction  of  defendants  aforesaid, 
subseijaently  delivered  to  him  in  the  midst 
of  the  seaaon  of  1893,  requiring  him  to  cur- 
tall  his  manufacture  and  shipments,  In 
compliance  with  which  order  and  direction 
plaintiff  greatly  reduced,  and  to  a  large  ex- 
tent discontinued,  the  manufacture  of  and 
ahipment  of  turpentine  and  rosin.  (6)  That 
notwithstanding  the  said  plalntiCTs  failure 
to  ahlp  the  said  promised  number,  or  more 
than  he  actually  shipped,  of  barrels  of  tur- 
pentine and  rosin,  was  the  direct  result  of 
the  said  direction  on  the  part  of  tbe  de- 
fendants aforesaid,  with  which  plaintiff  was 
forced  and  compelled  to  comply,  as  he  was 
dependent  on  them  for  advances  to  run  the 
business,  the  defendants  have  unjustly, 
wrongfully,  unlawfully,  and  without  right, 
charged  the  account  of  said  Long  &  Smith 
with  one  hundred  and  seven  and  'Vioo  dol- 
lars shortage.  (7)  That  payments  were  made 
from  time  to  time  during  the  season  of 

1893,  from  the  proceeds  of  sales  of  ship- 
ments as  aforesaid,  by  said  plaintiff,  and 
applied  to  said  Indebtedness;  leaving  a  bal- 
ance due  on  said  Indebtedness  by  said 
plaintiff  to  defendants  aforesaid  at  that 
time,  to  wit,  the  close  of  the  season  of  1883, 
of  only  seventy-two  and  'Vioo  dollars,  not 
including  the  charge  of  one  hundred  and 
seven  and  ^o/^qo  dollars  shortage  unjustiy, 
wrongfully,  and  unlawfully  charged  ae 
aforesaid,  as  shown  by  the  within  state- 
ments of  account  furnished  by  defendants  to 
plaintiff,  and  by  their  acknowledgments 
and  admissions  to  him.  (S)  That  after- 
wards, and  some  time  during  the  year  of 

1894,  the  defendants  aforesaid  seized  and 
caused  to  be  sold  in  tbe  city  of  Savannah, 
Georgia,  seven  barrels  of  spirits  turpentine 
and  eight  barrels  of  rosin,  of  the  value,  re- 
spectirely,  of  nlnety-slx  dollars  and  sixteen 
dollara,  the  property  of  plaintiff,  and  have 
failed  and  refused  to  account  In  any  way 
to  plaintiff  for  proceeds  or  value  of  the  said 
seizure  and  sale,  and  have  not  even  cred- 
ited the  aame.  or  any  part  thereof,  on  the 
balance  claimed  by  them  on  the  mortgage 
deed  aforesaid,  although  plaintiff  owed  de- 
fendants no  other  debt  than  as  aforesaid.  (0) 
That  aald  plaintiff,  from  the  proceeds  of  his 
ahlpments  of  turpentine  and  rosin  as  afore- 
saldt  and  tor  the  value  of  the  turpentine 
and  roaln  seized  and  sold  by  the  defendants 
OS  aforesaid  In  Savannah,  Georgia,  has  over- 
paid the  aforesaid  mortgage  indebtedness  to 
the  defendants  by  tbe  sum  of  thirty-six  dol- 
lars, «nd  defendants  are  Justly  Indebted  to 
falm  in  the  sum  of  thirty-six  dollars,  with 
Interest  on  same.  (10)  That  notwithstand- 
ing said  mortgage  has  been  paid  In  full  and 
overpaid  as  aforesaid,  and  subsequent  to 
the  seizure  and  sale  of  plaintiff's  property, 
set  forth  In  paragraph  8.  above,  during  the 
month  of  November,  18M,  defendants,  by 
virtue  of  a  imwer  of  sale  contained  in  the 
mortgage  herein  set  forth,  advertised  and 


are  advertising  for  sale  at  public  outcry  at 
Hampton  court  house.  In  said  county  and 
state  of  South  Carolina,  on  the  first  Monday 
In  December,  the  same  being  sales  day  of 
the  present  year  (18&i),  the  above-described 
property  of  plaintiff,  covered  by  the  said 
mortgage,  to  satisfy  balance  claimed  by 
them  on  the  debt  secured  thereby.  (11)  Tliat 
a  sale  of  plaintlCTs  property,  under  power 
as  aforesaid,  before  an  adjudication  and  Ju- 
dicial determination  of  their  accounts  and 
claims  between  plaintiff  and  defendants, 
would  greaUy  embarrass  and  would  work 
an  Irreparable  Injury  and  loss  to  him  in  the 
event  that  anything  at  all  should  be  ad- 
Judged  due  on  said  mortgage.  (12)  That 
plaintiff  is  ready  and  willing,  in  the  event 
that  any  amount  at  all  should  be  adjudged 
to  defendants,  to  pay  the  same,  and  re- 
deem his  property,  which  is  worth  consider- 
able more  than  the  amount  claimed  by  de- 
fendants, and  not  less  than  seven  hundred 
dollars." 

Second  Cause  of  Action.  After  alleging 
the  facts  hereinbefore  mentioned  as  to  the 
partnership  of  the  plaintiff  with  J.  0.  Smith, 
and  the  withdrawal  of  Smith  therefrom;  also, 
the  facts  as  to  the  partnership  between  the 
defendants,  and  the  facts  relative  to  the  ex- 
ecution of  the  mortgage  hereinbefore  men- 
tioned,—the  plaintiff  makes  the  following  al- 
legations In  his  second  cause  of  action:  "(3) 
That,  subsequent  to  the  withdrawal  of  said 
Smith  as  aforesaid,  the  plaintiff  herein  was 
notified,  directed,  and  ordered  by  the  said 
defendants.  In  the  midst  of  tbe  season  of 
1893,  to  cease  working  any  but  first  or  virgin 
boxes  in  this  business  as  a  manufacturer  and 
shipper  of  turpentine  and  rosin,  which  plain- 
tiff did,  to  his  great  loss  and  damage,  as  a 
large  number,  to  wit,  about  forty  thousand, 
of  bis  boxes  were  of  the  prohibited  class,  and 
plalntlfrs  manufacture  of  both  turpentine 
and  rosin  was  greatly  curtailed  thereby.  (4) 
That  plaintiff  was  forced  and  compelled  to 
comply  with  the  said  order  of  defendants  at 
all  costs;  he  being  absolutely  dependent  up- 
on them  for  the  advances  In  money  and  sup- 
plies agreed  to  be  advanced  by  defendants 
and  necessary  to  carry  on  his  said  business, 
and  bound  by  tbe  contract  aforesaid  to  make 
all  shipments  for  the  year  to  the  said  de- 
fendants, which  contract  rendered  It  impos- 
sible for  iilalntiff  to  transfer  his  business  at 
the  time  to  other  commission  merchants,  or 
elsewhere  obtain  the  necessary  advances  to 
run  the  business.  (5)  That  this  order  on  the 
part  of  the  defendants  was  never  authorized 
or  willingly  acquiesced  in  by  plaintiff,  but 
was  simply  obeyed  by  him  through  necessity, 
as  aforesaid,  thereby  Inflicting  upon  him, 
wrongfully,  unjustly,  unlawfully,  loss  and 
damage  In  money,  labor,  and  crude  turpen- 
tine abandoned  and  wasted,  to  the  value  or 
amount  of  four  hundred  dollars." 

Third  Cause  of  Action.  The  first  para- 
graph of  this  cause  of  action  alleges  the  part- 
nership of  the  defendants.  The  other  alle- 
gations are  u  follows:        That  during  the 
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year  of  18JH,  In  tlie  dty  of  Savannah,  Georgia, 
the  defendants  above  named  unjustly,  un- 
lawfully, and  wltbout  rigtat  or  autliorltjr 
whatsoever,  seized  and  caused  to  be  sold  sev- 
en barrels  spirits  of  turpentine  and  eight 
barrels  of  rosln,  tbe  property  of  plaintiffs, 
shipped  by  him  to  other  parties  for  sale  on 
plalntlfTs  account,  under  a  pretended  lien 
or  claim  over  the  same  on  tbe  part  of  the 
said  defendants.  (3)  That  plaintiff  was  dam- 
aged by  said  seizure  and  sale.  In  the  diver- 
sion of  the  proceeds  thereof  from  his  busi- 
ness, and  In  the  Injury  to  his  reputation  for 
honesty  and  fair  dealing,  and  consequently 
to  his  credit,  which  made  it  Impossible  for 
him  to  continue  to  obtain  the  necessary  ad- 
vances to  run  his  business  as  a  manufactur- 
er and  shipper  of  turpentine  and  rosln  (the 
said  seizure  and  sale  being  a  matter  of  pnb- 
Uc  and  general  notoriety),  to  the  amount  of 
three  hundred  dollars." 

Fourth  Cause  of  Action.  Paragraph  1  Is 
tbe  same  as  that  mentioned  la  the  preceding 
cause  of  action.  The  other  allegations  are  as 
follows:  "(2)  That  In  the  month  of  Novem- 
ber, 1804,  defendants  above  named  unjustly, 
wrongrullf ,  and  unlawfully,  and  wltbout  right 
or  authority,  by  virtue  of  a  power  of  sale 
contained  In  mortgage  previously,  to  wit,  In 
the  year  1803,  executed  to  defendants  by 
the  firm  of  I^ong  &  Smith,  of  which  firm 
plaintiff  was  at  the  time  a  member  (the  said 
mortgage  having  been  satisfied  and  paid  in 
full),  advertised  and  are  advertising  for  sale 
at  public  outcry  at  Hampton  C.  H.,  South 
Carolina,  on  the  first  Monday  In  December 
of  said  year  of  1894  (the  same  being  sales 
day),  real  and  personal  property  of  plaintiff 
to  satisfy  a  pretended  balance  claimed  by 
said  defendants  on  said  mortgage  debt.  (3) 
That  plaintiff  has  been  damaged,  by  the 
aforesaid  unauthorized  and  unlawful  act  of 
defendants.  In  bis  reputation  and  credit,  and 
thereby  hampered  and  damaged  In  his  busi- 
ness aa  a  manufacturer  and  shipper  of  tur- 
pentine and  rosin.  In  the  amount  of  three 
hundred  dollars." 

The  amended  supplementsl  complaint, 
omitting  the  first  cause  of  action,  to  which 
the  defendants  did  not  Interpose  a  demurrei; 
Is  as  follows:  "The  plaintiff  above  named, 
for  an  amended  supplemental  complaint, 
herein  alleges:  •  •  •  For  a  second  cause 
of  action:  (1)  That  subsequent  to  tbe  com- 
mencement of  this  action,  and  the  various 
transactions  set  forth  In  the  original  com- 
plaint herein,  the  defendants  named  also  la 
said  complaint,  to  wit  John  H.  Hunter,  Wm. 
K.  Pearce,  and  Prank  0.  Battey,  co-partners 
doing  business  under  the  firm  name  of  Hun- 
ter, Pearce  &  Battey,  proceeded  to  advertise, 
and  were  about  to  sell,  pursuant  to  adver- 
tisement mentioned  In  the  original  complaint 
herein,  the  property  of  the  plaintiff  described 
In  said  complaint,  which  Is  hereby  referred 
to  and  made  a  part  of  this  amended  supple- 
mental complaint,  and  th«vby  forced  plain- 
tiff herein  (the  Injunction  prajred  for  In  the 
wlglnal  complaint  baring  been  RfDMd)  tt> 


raise  and  pay  over  the  balance  darned  by 
Uiem  npon  tbe  mortgage  set  out  In  tbe  ong- 
inal  complaint,  to  wit.  a  mor^ge  necnted 
by  Uie  firm  of  Long  &  Bmitb.  of  whlcb  plain- 
tiff was  at  the  time  of  execntton  thereof  a 
member,  althougb  tbe  said  mortgage  bad 
been  paid  In  full  and  overpaid,  as  shown  In 
the  original  complaint,  to  which  said  pay- 
ment, made  under  protest,  plaintiff  was  com- 
pelled In  order  to  preserve  the  status  of  his 
property  pending  a  Judicial  determlnatloit  Uk 
this  action  of  tbe  state  of  accounts  between 
parties  hereto.  (2)  That  the  plaintiff  was  un- 
justly, wrongfully,  unlawfully  compelled  by 
the  aforesaid  nnjust  and  unauthorised  act 
and  attempt  on  tbe  part  of  the  defendants 
aforesaid,  in  the  manner  aforesaid,  to  raise 
a  considerable  sum  of  money  to  stop  said 
sale,  at  great  Inconvenience,  trouble,  and 
expense  to  himself,  to  wit,  loss  of  time  from 
bis  business,  worry  of  mind,  trouble  and  ex- 
pense of  executing  securities  and  borrowing 
money,  loss  of  capital  necessary  to  his  busl- 
neas.  and  consequent  embarrassment  there- 
to, to  his  damage  of  one  hundred  dollara" 

The  Jury  rendered  a  verdict  In  favor  of 
plaintiff  of  $S11.44.  The  defendants  appeal- 
ed upon  the  following  exceptions:  "The  pre- 
siding Judge  committed  error  of  law:  Ex.  1. 
In  overruling  defendants'  demurrer  to  the 
second  cause  of  action  In  the  complaint,  on 
the  grounds  stated  therein,— that  tbe  same 
does  not  state  facts  sufl9clent  to  constitute  a 
cause  of  action.  Ex.  2.  In  overruling  de- 
fendants' demurrer  to  the  fourth  cause  of 
action  stated  In  the  complaint  on  tbe  gronnd 
stated  therein,— that  the  same  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion. Ex.  3.  In  charging  tbe  Jury  that  *if 
the  shortage  of  three  hundred  and  eighty- 
seven  barrels  of  rosln,  and  tbe  one  hundred 
and  thirty-seven  barrels  of  turpentine,  was 
caused  because  Long  did  not  work  tbe  old 
boxes,  he  could  not  be  held  responsible  for 
any  loss  to  the  other  side,  because  he  and 
tbe  other  side  had  agreed  not  to  work  the 
old  boxes';  there  being  nothing  In  the  letter 
referred  to  from  the  defendants  to  the  plain- 
tiff, containing  the  alleged  agreement  l>e- 
tween  the  parties,  which  could  be  construed 
Into  anything  more  than  a  recommendaticm 
from  a  factor  In  the  market  to  his  euartomer 
to  ship  a  better,  a  different  quality  of  mate- 
rial, for  the  customer's  advantage  alone.  Ez. 
4.  In  charging  the  Jury,  It  when  Long's 
property  was  advertised  in  Hampton,  and 
this  two  hundred  and  forty-three  dollars  was 
collected.  If  at  that  time  the  money  was 
paid  by  knocking  off  of  this  account  and 
paid  by  collection  In  Hampton  [Savannah], 
the  defendant  Hunter  had  no  rlg^t  to  collect 
anything  more,  and.  If  thereby  Long  has 
been  damaged,  be  Is  liable,*  whereas  It  is 
submitted,  as  matter  of  law,  that  the  de- 
fendants had  the  right  at  any  time  after  the 
debt  became  du^  and  prior  to  receipt  1^  bim 
of  tbe  amount  doe  tnereon  from  the  court 
In  Savannab,  and  the  plaintiff  In  Hampton, 
^Ich  occurred  about  tbe  uame  tlms^  to  wit, 
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sales  day  In  December,  1891,  to  advertise  the 
land  for  sale  under  the  mortgageu  Bx.  D.  In 
allowing  proof  of  special  and  q^ecnlatlve 
damage  to  go  to  the  Jinr  under  tbe  allega^ 
ttona  of  tbe  fourtb  cause  of  action  on  tbe 
amended  complaint  and  tbe  last  cause  of 
Action  In  tbe  supplemental  complalat,  over 
tbe  objection  of  tbe  defendants'  attorney. 
Bx,  O.  In  refusing  to  cbarge  ibe  Jury,  as 
KQuested  by  tbe  defendants,  as  follows,  in 
tbe  tbird  request  to  cbarge:  That  tbe  let- 
ter of  tbe  defendants  does  not  change  'or 
modify  the  contract  as  to  quantity  of  tur- 
pentine and  rosin  the  plaintiff  agreed  to  ship 
to.  the  defendants,  but  simply  expresses  tbe 
wlsbes  of  tbe  defendants,  considering  tbe 
welfare  of  tbe  plaintiff,  that  the  plabitlff 
would  atop  chipping  ola  boxes,  and  chip  no 
other  but  virgin  timber,  and  the  scrape 
from  tbe  old  boxes.'  Sx.  7^  In  refusing  to 
•charge  the  Jury  as  requested  by  tbe  defend- 
ants In  their  fourtb  request  to  cbarge:  That 
unless  the  plaintiff  was  so  nnder  the  bifln- 
ence  or  control  of  the  defendants  that  be 
waa  not  possessed  of  free  agency  In  the  mat- 
ter, and  the  defendants  made  use  of  their 
power  In  sucb  a  way  as  to  prevent  him  from 
shipping  the  number  of  barrels  of  tnri>entlne 
agreed  on,  or  unless  there  was  some  change  In 
tbe  contract,  In  whole  or  in  port,  with  refer- 
ence to  payment  for  nonshlpments,  the  plain- 
tiff Is  bound  by  bis  contract,  and  the  de- 
fendants have  tbe  right  to  make  the  cbarge 
against  blm  for  nonsblpment  provided  In  the 
agreement*  Ex.  8.  In  refusing  to  charge  the 
Jury  as  requested  by  tbe  defendants  In  their 
fifth  request  to  cbarge:  That,  wbere  an  at- 
tempt Is  made  to  prove  special  damages,  the 
facts  eTideoclng  such  damage  must  be  so 
described  and  pointed  out  tbat  the  defend- 
ants may  have  such  information  In  regard 
to  the  same  as  to  enable  them  to  lDtellIgen^ 
ly  Investigate  and  Inquire  into  the  truth  or 
falsity  thereof;  and,  nnless  the  prooi  of  such 
damage  Is  sufficiently  specific  aa  to  furnish 
the  information  for  such  Inquiry  or  Informa- 
tion, the  Jury  cannot  consider  such  testimo- 
ny.' Ex.  9.  In  refusing  to  charge  lJc  Jury 
as  requested  by  the  defendants  In  the  sev- 
enth request  to  charge:  The  proof  of  mere 
advertisement,  without  seizure,  of  another's 
property,  under  a  power  contained  in  a  mort- 
gage, in  good  faith,  for  the  purpose  of  enfor- 
cing  the  collection  of  a  debt  which  tbe  mort- 
gagee honestly  believes  to  be  due  and  secur- 
ed by  tbe  same,  will  not  sustain  an  action 
for  damages  for  Injury  to  reputation  and 
credit.'  Ex.  10.  In  refusing  to  charge  the 
Jury  as  requested  by  the  defendants  in  the 
eighth  request  to  charge:  That  If  any 
amount,  however  small,  was  due  on  tbe 
mortgage  debt,  which  the  plaintiff  refused 
to  pay,  the  mortgagee  bad  the  rigbt  to  ad- 
vertise and  sell  tbe  property  to  enforce  col- 
lection of  the  same.'  Ex.  11.  In  allowing 
plaintiff  to  testify,  against  tbe  objection  of 
the  defendants,  Uiat  in  consequeuce  of  not 
receiving  that  one  hundred  dollars  from 
Oregg,  Jones  ft  Wood,  be  was  Injured  In  bis 


reputation  and  credit  Bx.  12.  Defendants 
except  to  the  order  of  Judge  Aldrlch  In  over- 
ruling the  demurrer  of  the  defendants  that 
several  causes  of  action  are  Impi'operly  unit- 
ed in  tbe  complaint  Ex.  U.  Uefeudonta 
except  to  tbe  order  of  Judge  Aldrlch  over- 
ruling defendants'  demurrer  to  plaintiff's 
second  cause  of  action.  Ex.  14.  Defendants 
except  to  order  of  Judge  Aldrlch  oveiTuUng 
detendants'  demurrer  to  plaintiff's  third 
cause  of  action.  Ex.  15.  Defendants  except 
to  order  of  Judge  Aidrlcb  in  overruling  de- 
fffiidant's  demurrer  to  plolntUTs  second  cauM 
of  action  stated  in  amended  aupplemental 
complaint  Ex.  la  Defendants  ezc^t  to  <«• 
der  of  Judge  Aldrlch,  in  that  If  the  ruling 
of  the  court  was  correct  tbat  the  demurrers 
were  Inconsistent  and  would  not  stand  to- 
gether, tbe  defoliants  should  have  been  al- 
lowed to  elect  which  tbey  should  rely  upon, 
and  tb«  court  should  not  have  passed  upon 
said  demurrers  until  after  such  election  or 
refusal  to  elect" 

Tbe  respondent's  attorneys  served  the  fol- 
lowing notlGe:  "Please  take  notice  that  np- 
on  appeal. herein  plaintiff  (respaadrat)  will 
urge  that  the  Judgment  of  the  court  b^w, 
and  the  rulings  of  his  honor.  Judge  Gage, 
especially  as  to  the  demurrers  to  the  various 
causes  of  action,  be  sustained,  not  only  up- 
on the  grounds  mentioned  in  tbe  proceedings 
herein  by  his  honor,  but  also  upon  tbe  ad- 
dltlonal  grounds  that  said  demurrers  had 
already  been  passed  upon  and  overruled  by 
Judge  Aldrlcb,  and  tbe  some  are  res  Judi- 
cata." 

The  appellants'  attorney  argued  only  four 
of  the  foregoing  exceptions.  We  will  dis- 
cuss the  exceptions  In  regular  order: 

Exceptions  1  and  2.  This  case  was  first 
heard  by  Judge  Aldrlch,  who  ruled  that  tbe 
demurrer  to  tbe  fourth  cause  of  action  was 
too  general  to  be  considered,  and  that  the 
demurrer  to  tbe  second  cause  of  action  In  the 
supplemental  complaint  was  open  to  the 
same  objection,  as  tbey  failed  to  point  out  In 
what  particulars  the  alleged  causes  of  ac- 
tion were  insufficient  This  ruling  was  bind- 
ing on  Judge  Gage,  and  he  did  not  err  In 
overruling  tbe  said  demurrers.  Turner  v. 
AfjBOciatloD.  .'SI  S.  C.  33,  27  S.  E.  Ml;  Cartln 
V.  Railroad  Co..  43  S.  C.  221,  20  S.  E.  979; 
Kerchner  v.  Singletary,  15  S.  C.  535. 

Exception  3.  The  record  contains  tbe  fol- 
lowing, In  the  presiding  Judge's  charge  to  tbe 
Jury,  to  wit:  "Long  says  that  on  the  22d 
day  of  August.  1893,  he  wrote  this  letter. 
Here  it  Is:  'We  received  a  notice  from  a 
meeting  of  the  Naval  Stores  Association, 
through  you,  urging  all  operators  to  stop 
worli  on  all  turpentine  boxes,  except  virgin, 
on  or  before  the  26th  of  August  You  will 
please  let  me  kuow  by  return  mall  what 
you  want  me  to  do  in  regard  to  the  matter, 
as  I  am  at  a  loss  to  know  what  to  do.* 
Long  wrote  that  letter  to  Hunter.  It  Is  dat- 
ed tbe  22d  day  of  August  On  the  24th  day 
of  August  Hunter  writes  back  this  letter  to 
Loagi  'Bepiylng  to  your  favor  of  the  22nd 
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Instant,  beg  to  say,  as  there  Is  no  money  to 
jou  In  working  old  boxes  at  the  price  that 
Bpirlts  and  rosin  are  now  bringing,  we  want 
you  to  stop  chipping  your  old  boxes  and  com- 
mence at  once  to  take  off  your  scrape.'  Now, 
gentlemen,  as  I  told  you  In  the  start  tbe  re- 
lationship between  these  two  parties  was  fix- 
ed and  covered  by  this  contract.  When  two 
parties  meet  and  enter  into  a  contract,  it 
takes  two  parties  to  change  Oiat  contract 
If  one  undertakes  to  change  it  be  breaks  the 
contract.  Now,  what  do  these  letters  mean? 
Long  and  Hnnter  made  tbe  contract  and 
Long  and  Hunter  have  the  right  to  modify 
the  contract  or  add  anything  to  it  Now,  I 
charge  you—  I  can  charge  yon  this,  be- 
canse  these  lett^'s  are  In  writing,  and  I  ctfn 
see  It  In  black  and  white;  and  the  law  says 
I  can  charge  you  on  what's  in  writing,— can 
explain  it  to  you  and  construe  it  They 
mean,  as  I  construe  It  that  Long  and  Hun- 
ter undertook  to  modify,  or,  more  property, 
to  add  to,  the  contract  they  had  made,  and 
they  agreed  this  between  themselTes,— that 
at  least  no  more  old  boxes  should  be  worked 
Id  1808;  and  they  agreed  that  only  virgin 
boxes  should  be  worked  after  tbe  a6th  of 
Aognat  Now,  I  charge  yon,  this  shortage 
of  rosin  and  tari>entlne,  to  wit,  If  the  three 
hundred  and  elghty-seTen  barrds  of  rosfn, 
and  the  hundred  and  thtrty-seven  barrels  of 
spirits  of  tmvoitlne,  ot  18^  was  caused  be- 
cause Long  did  not  work  the  old  boxes,— tf 
it  was  caused  because  he  didn't  work  the 
boxes—  I  tc^d  jim  he  had  a  right  ifot 
to  work  the  old  boxes,  because  he  and  tbe 
other  side  agreed,  and  he  cant  be  tadd  re- 
sponsible for  any  loss  to  the  other  slde^  be- 
cause be  and  the  other  side  agreed  not  to 
work  tbe  old  boxes.  So  much  tcx  titese  two 
Items  (sixty-eight  dollars  and  fifty  cents 
and  thirty-eight  dollars  and  seventy  cents) 
charged  against  Long.*'  This  court  sees  no 
error  In  the  presiding  judge's  construction  of 
said  letters. 

Exception  4.  If  the  amount  due  by  the 
plaintiff  to  the  defendants  had  been  paid  to 
a  person  having  the  right  to  receive  It  for 
the  defendants,  they  did  not  have  tbe  right  to 
advertise  his  propraty  for  sale.  Payment  of 
money  to  an  agent  authorised  io  receive  It 
Is  equivalent  to  payment  to  the  principal, 
even  If  It  never  reaches  bis  hands. 

Exception  5.  Waiving  tbe  objection  to  this 
exception  as  being  too  general  for  considera- 
tion, ve  have  failed  to  And  In  the  record  any 
facts  upon  whkdi  It  can  be  properly  pred- 
icated. 

Exception  6.  This  exception  Is  disposed  of 
by  what  has  already  been  said  In  considering 
tbe  third  exception. 

Exception  7.  The  circuit  judge  construed 
the  lettor  to  be  a  modification  of  tbe  orig- 
inal contract  and  this  rendered  merely  spec- 
ulative the  question  raised  by  said  nc^ 
tlon. 

Exception  8.  If  the  pleadings  were  defec- 
tive and  Insufficient  the  defendants'  remedy 
was  by  motion  to  require  the  plaintiff  to 


make  his  allegations  definite  and  certain,  but 
not  by  a  request  to  charge. 

Exception  9.  The  request  contained  an  ab- 
stract proposition  of  law,  as  It  was  not  re- 
sponsive to  tbe  issues  made  by  the  pleadings. 

Exception  10.  Although  the  circuit  judge 
did  not  specifically  charge  as  requested,  the 
proposition  contained  therein  was  neT«ihe- 
lesB  embraced  in  his  general  charge^ 

Exception  11.  We  fall  to  find  In  the  record 
any  facts  to  which  the  exception  could  prop- 
erly be  referred. 

Exception  12.  This  court  Is  satisfied  with 
the  reasons  assigned  by  Judge  Aldrlch  In 
overruling  tbe  demurrer. 

Exceptions  13, 14,  and  15.  Waiving  the  ob- 
jection to  these  exceptions  that  they  are  too 
general  to  be  considered,  we  fall  to  discoTw 
any  error  on  the  part  of  Judge  Aldrlch  In 
overruling  the  demurrers. 

Exception  IQ.  There  were  other  gronnds 
upon  which  Jndge  Aldrlch  overruled  the  de- 
murrers, and,  as  they  are  satisfactory  to  us, 
tbe  exception  cannot  be  snstalned,  even  con- 
ceding that  one  of  the  reasons  assigned  by 
him  was  erroneous.  It  Is  the  judgment  of 
this  court  that  the  Judgment  of  the  circuit 
court  be  affirmed. 


Ex  parte  NBAL  LOAN  ft  BANKING  CO. 
LANAHAN  et  aL  V.  BAILEY  LIQUOB  Ca 

(Supreme  Court  of  Sonth  Carolina.    July  20l 

1900.) 

APPKAl,  AND  ERROR— APPEIXANT  NOT  PARTT 
IN  INTEREST— INTOXICATINQ  UQUORS— DIS- 
PENSARY LAW— BALE— WHO  MAY  QUESTION— 
ASSIGNMENT  rOR  THE  BENEFIT  OP  CREDIT- 
ORa 

1.  An  exception  to  instnictioiu  will  not  be 
considered  wEen  it  appears  that  the  objecting 
party  has  no  Interest  in  the  property  in  contro- 
versy. 

2.  Tbe  question  of  the  validity  ot  a  sale  of 
intoxicating  liquors  situated  In  South  Carolina, 
on  tbe  ground  of  their  contraband  nature,  can 
t>e  raised  only  by  the  state. 

3.  A  btll  of  sale  of  all  of  tme's  property  in  the 
state  of  South  Carolina,  made  on  valid  consid- 
eration, is  not,  in  effect,  an  assignment  fw  the 
benefit  of  creditors. 

Appeal  from  common  pleas  circuit  court  ol 
Abbeville  county;  R.  C.  Watts,  Judge. 

Attachment  by  William  Lanahan  ft  Son 
against  the  Bailey  Liquor  Company.  The 
Neal  X^n  &  Banking  Company  claimed  part 
of  the  attached  property,  as  owner.  From  a 
judgment  for  claimant  on  an  Issue  framed 
to  determine  tbe  ownership  of  the  pnverty, 
plaintiffs  appeal.  Affirmed. 

Ansel,  Cotbran  ft  Cothran,  for  ^veUants, 
Jos.  A.  McCoUou^  for  reqwndent 

POPE,  J.  Tbe  Bailey  Liquor  OompaDj, 
whose  domicile  is  In  tbe  state  of  Georgia,  be- 
came indebted  to  William  Lanahan  ft  Son 
(a  firm  doing  business  in  the  city  of  Balti- 
more, Md.)  for  about  $1,5*^;  and,  having 
failed  to  pay  that  debt  or  any  part  thereof, 
said  Ijanaban  ft  Son  began  suit  against  the 
said  the  Bailey  Liquor  Company  to  recover 
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the  said  |1,676,  In  the  court  of  common  pleas 
for  Abbeville  county.  In  the  state  of  Soufb 
Carolina,  In  which  county  tbe  said  Ball^ 
Liquor  Company  had  some  liquors,  of  value; 
and,  as  incident  to  said  suit,  the  said  Lanahan 
&  Son  sued  out  a  writ  of  attachment  on  the 
10th  day  of  November,  1897,  under  which  F. 
W.  R.  Nance,  Esq.,  as  the  sheriff  of  said  Ab< 
bevllle  county,  seized  the  liquor  belonging  to 
the  Bailey  Liquor  Company,  But  on  the  lltb 
day  of  November,  1897,  tbe  Neal  Loan  & 
Banking  Company,  of  Atlanta,  Ga.,  gave  a 
notice  In  writing  to  said  F.  W.  R.  Nance, 
Esq.,  as  said  sheriff,  tbat  all  the  Interest  and 
estate  of  the  Bailey  Liquor  Company  In  the 
liquors,  etc.,  attached  by  him  In  Abbeville 
had  been  conveyed,  for  full  value,  to  tbe  said 
Neal  Loan  &  Banking  Company,  wblch  said 
company  was  tbe  legal  owner  thereof.  A 
motion  was  made  by  the  Bailey  Liquor  Com- 
pany to  dissolve  tbe  attachment  sued  out  by 
Lanahan  &  Son.  This  motion  was  finally 
granted  by  the  supreme  court  of  this  state. 
See  Lanahan  v.  Bailey,  68  S.  C.  489,  31  S.  E. 
332.  After  the  remittitur  reached  the  circuit 
court  for  Abbeville.  S.  C,  the  Neal  Loan  & 
Banking  Company  applied  to  the  presiding 
Judge  of  the  court  of  common  pleas  for  Abbe- 
ville county,  S.  C,  for  au  order  framing  an 
Issue  as  to  the  ownmblp  of  these  liquors. 
William  Lanahan  &  Son  alone  contested  this 
ownership.  On  the  3d  October,  1890,  Judge 
Ernest  Gary  directed  the  following  Issue  to 
be  tried  by  a  Jury;  "Was  the  Neal  Loan 
&  Banking  Company  tbe  owner  of  and  enti- 
tled to  the  property  attached  In  this  case,  at 
the  time  of  attachment?"  On  the  6th  day  of 
April,  1900,  this  Issue  came  on  for  trial  be- 
fore his  honor,  Judge  Watts,  and  a  Jury.  Tes~ 
tlmony  was  submitted  by  the  Neal  Loan  & 
Banking  Company,  through  several  witnesses, 
itaowlDg  that,  for  a  bona  fide  Indebtedness, 
the  Bailey  Liquor  Company  conveyed  to  the 
loan  and  banking  company  the  liquors  In  ques- 
tion, which  sale  was  evidenced  by  an  Instru- 
ment In  writing  ezecnted  In  tbe  presence  of 
witnesses  In  the  city  of  Atlanta,  In  the  state 
of  Geoifda.  At  the  conclusion  of  the  testl- 
moi^  It  was  agreed  by  counsel  on  both  sides 
that  the  verdict  of  the  Jury  should  be  made 
under  Uie  direction  of  the  court  Then  Judge 
Watts  said  to  the  Juiy.  "Well,  I  Instruct  you, 
gentlemen,  to  write  the  word  'Yes'  to  that 
question  now."  It  waa  thus  determined  that 
such  liquors  were  the  property  of  tbe  Neal 
Loan  A  Banking  Company.  William  Lana- 
han &  Son  were  not  satisfied  with  this  result 
They  have  q)pealed  on  tbe  following  grounds: 
"Exceptions:  The  defendants  except  to  tbe 
ruling  and  charge  of  the  presiding  Judge  on 
tbe  trial  of  this  ease  upon  the  following 
grounds:  (1)  Because  bis  honor  erred  In  hold- 
ing that  the  UU  of  sale  Introduced  In  evidence 
carried  tlie  title  to  the  prc^erty  to  the  Neal 
Loan  ft  Banking  Company,  and  Instructing  the 
Jury  to.  answer  the  Issue,  Tea.*  (2)  Because, 
the  liquors  alleged  to  have  been  conveyed 
being  witbln  the  limits  of  this  state,  and  this 
court  having  held  In  the  case  of  Lanahan 


V.  Bailey,  53  B.  a  489.  81  S.  E.  832.  that  Uq- 
uors  shipped  into  this  state  to  be  sold  In  orig- 
inal packages  cannot  be  attached  and  sold 
by  the  sheriff  In  satisfaction  of  a  debt  (the 
dispiensary  law  not  allowlog  any  (me  to  sell 
but  a  county  dispenser),  his  honor  erred  in 
holding  that  the  title  to  the  liquor  attached 
In  this  case  passed  to  the  Neal  Loan  &  Bank- 
ing Company  by  the  bill  of  sale  introduced. 
(3)  Because,  this  court  having  held  In  the 
case  of  Lanahan  r.  Bailey,  supra,  that  when 
llqu(»«  were  shipped  Into  this  state,  as  In  this 
case,  It  was  unlawful,  and  the  liquor  contra- 
band and  subject  to  seizure  by  the  state,  his 
honor  erred  in  charging  the  Jury  to  answer  In 
the  affirmative.  (4)  Because,  the  bill  of  sale 
put  In  evidence  being  a  conveyance  of  all  the 
property  of  the  Bailey  Liquor  Company,  It 
was.  In  effect,  an  assignment  with  a  prefer- 
ence In  favor  of  the  Neal  Loan  &  Banking 
Company,  and  therefore  void;  and  his  honor 
erred  In  holding  that  It  passed  the  title  to  the 
liquors  to  said  Neal  Loan  ft  Banking  Com- 
pany, and  hence  erred  in  directing  the  Jury 
to  answer  tbe  Issue  In  the  affirmative.  (5> 
Because,  this  court  having  held  In  the  case  of 
Lanahan  v.  Bailey,  supra,  that  'the  statute, 
in  its  efforts  to  prevent  the  mischief  arising 
from  the  illegal  use  and  possession  as  afore- 
said, had  even  gone  to  the  extent  of  declaring 
null  and  void  all  obligations  c<mtracted  In 
sale  thereof,'  his  honor  erred  In  ruling  tbat 
the  title  under  the  bill  of  sale  put  In  evidence 
passed  the  tiUe  to  the  Neal  Loan  &  Banking 
Company,  and  also  erred  la  directing  the  Jury 
to  find  tbe  Issue  In  the  affirmative." 

As  to  the  first  exception,  we  do  not  see  that 
the  circuit  Judge  was  guilty  of  any  error.  In 
the  first  place,  what  concern  is  It  of  Lanahan 
&  Son  to  protect  tbe  property  of  the  Bailey 
Liquor  Company?  Certainly,  although  the 
Bailey  Liquor  Company  is  a  party  to  this  ac- 
tion, we  have  yet  to  learn  that  any  objection 
to  the  claim  of  the  Neal  Loan  ft  Banking 
Company  has  been  made  by  It  Certain  It  Is- 
tbat  Lanahan  ft  Son  are  not  the  owners  of 
this  property,  for  their  attempted  lien  was  up- 
set by  tbli  court  See  C3  B.  0.  489,  81  S.  B. 
332. 

As  to  the  second  nception,  we  do  not  see 
how  the  purposes  of  the  Neal  Loan  ft  Bank- 
ing Company  as  to  these  liquors  can  here  be 
brought  In  question  by  Lanahan  ft  Son.  They 
do  not  represent  the  state  of  BoudO;  Carolina, 
or  any  of  Its  municipalities.  They  are  clti- 
sens  of  Maryland.  And  tbiM  Tlew  disposes  of 
tbe  tiiird  exception,  also. 

As  to  the  fourth  exception,  we  will  say  that 
we  do  not  regard  the  instrument  executed  by 
the  Ball^  Liquor  Company  to  the  Neal  Loan 
ft  Banking  Company  as  an  uslgnment  In  tbe 
Ilgbt  of  oni^  South  Carolina  laws  governing 
assls^ments.  It  wss  a  sale  outright. 

Lastly,  hi  to  tiie  fifth  exception,  we  must 
say  that  we  cannot  view  with  approval  the 
solicitude  manifested  by  Lanahan  ft  Son,  who- 
are  liquor  dealers  themselves,  as  to  a  viola- 
tion of  the  dispensary  law  of  tlie  state  of 
South  Carolina  rendering  nidi  and  void  any- 
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obUgatloDB  contracted  In  the  sale  of  liquors. 
It  is  the  Judgment  of  this  court  that  the  Judg- 
ment of  the  circuit  court  be  afflrmed. 


AIXBN  T.  PBTTT  et  aU 
fflnpreme  Court  of  Sooth  Carolina.    Jolr  1A> 

1»00.) 

BILLS  AND  NOTES— USURIOUS  INTEREST— PBN- 
ALTY-SURVlVAXi  O*'  RIUHT  TO  RliCOVBR— 
RiiKliKKB  —  l&XCfiPTlONS  TO  FINDING  —  AP- 
PEAL AND  BKHOH, 

1.  in  an  action  on  a  note,  where  defendants 
■et  up  a  couDtercIaim  for  the  ainoimt  of  uisui-t- 
ODs  iuterext  paid  on  the  note,  the  error,  if  aaj, 
of  the  referee  in  allowing  limitatiuns  to  be  inter- 

SoBed  as  an  amendment  to  the  reply  was  ren- 
ered  harmless  by  a  fiodiag  ol  the  referee  that 
limitations  bad  no  application  to  the  case. 

2.  Under  Uev.  St  {  13D1,  giving  a  person 
who  has  paid  usariuus  interest  the  right  to  re- 
cover, as  a  forfeiture,  a  sum  double  the  amount 
wbicb  exceeds  tbe  Interest  allowed  by  section 
1360,  either  by  separate  action  or  counterclaim, 
the  right  to  set  up  the  counterclaim  does  not 
aurvive  to  the  lesai  revresentatives  or  heirs  of 
the  promieor,  since  it  is  an  action  for  a  statu- 
tory penalty. 

3.  An  exception.  In  an  action  on  a  note,  that 
tbe  circuit  judge  erred  In  sustaining  the  find- 
ing of  the  referee  that  a  counterclaim  getting 
up  a  payment  should  not  be  allowed,-  is  un- 
available unless  the  error  la  established  by  a 
preponderance  of  the  evidence. 

Appeal  from  common  pleas  drcnlt  court  of 
Cherokee  county;  O.  W.  Buchanan.  Judge. 

Aetion  by  Mrs.  A.  Q.  Allen  against  Har- 
riet V.  Tetty  and  others  on  a  note.  Judg- 
ment for  plaintiff,  and  defendants  appeal. 
Afflrmed. 

J.  C.  Jellerles.  for  appellants.  Simpson  & 
Bomar,  for  reqiondent. 

OABT.  A.  J.  That  part  of  the  special 
master's  report  which  states  the  facts  of  the 
case  is  as  follows:  "This  Is  an  action 
brought  by  Mrs.  A.  G.  Allen  against  the  ad- 
ministrator of  tbe  estate  of  C.  C.  Petty,  de- 
ceased, as  well  as  against  his  heirs  at  law,  to 
foreclose  a  mortgage  given  her  by  the  said 
intestate.  Tbe  note  given  by  C.  C  Petty  to 
Mrs.  Allen  Is  as  follows:  '$000.00.  Twelve 
months  after  date  I  promise  to  pay  to  Mrs. 
A.  G.  Allen  or  order  tbe  sum  of  six  hundred 
dollars,  for  value  received,  with  Interest  from 
date  until  paid  at  tbe  rate  of  eight  per  cent, 
per  annum;  Interest  to  be  paid  annually,  or 
to  be  added  to  principal  annually  and  bear 
Interest  at  same  rate  as  principal  till  paid. 
[Signed]  C.  C.  Petty.  Dec.  31st,  1891.'  A 
mortgage  was  also  executed  and  delivered  to 
Mrs.  Alien,  or  to  her  agent,  covering  some 
land  in  Cberolcee  county,  to  secure  tbe  pay- 
ment of  the  said  note.  The  following  paper 
was  also  given  to  tbe  agent  of  Mrs.  Allen  at 
this  time:  'Whereas,  C.  O.  Petty  baa  this 
day  borrowed  from  Mrs.  Annie  O.  Allen  the 
sum  of  six  hundred  dollars,  and  agreed  to 
pay  her  Interest  at  tbe  rate  of  ten  per  cent, 
per  annum:  Now.  therefore,  I  personally 
guaranty  that  the  said  Interest  shall  be  paid 
BnnnaUr,  wltbont  1117  plea  of  amy,  b^  tbe 


said  0.  C  Petty.  [Signed]  W.  8.  Tbomason. 
Dea  31st,  18&1.'  All  these  papers  were  in 
tbe  handwriting  of  W,  S.  Tbomason.  who 
•eemed  to  have  repreaented  both  parties  In 
these  dealings  witta  eaidi  other,  and  in  col- 
lecting interest  for  Mrs.  Allen  for  several 
years.  Tbe  paper  last  above  copied,  signed 
by  W.  B.  Tbomason,  was  It^t  with  the  note 
herein  sued  on,  and  teems  to  have  been  con- 
sidered practically  a  part  of  tbe  same;  and. 
in  pursuance  of  the  agreement  evidenced  by 
said  paper,  G.  O.  Petty  paid  interest  on. the 
note,  not  as  stipulated  therein,  but  at  the 
rate  of  ten  per  cent,  namely,  sixty  dollars 
a  year,  as  shown  by  tbe  credits  on  the  note 
In  handwriting  of  Judge  Tbomason,  tbe  re- 
ceipts, also  in  bis  handwriting,  and  the  tea* 
tlmony  of  Mrs.  Allen,  and  her  declarations 
to  C.  A.  Petty.  In  addition  to  these  pay- 
ments of  Interest  defendant  claims  that  C. 
0.  Petty  paid  to  W.  S.  Thomaaon,  former 
attorney  of  Mrs.  Allen,  the  sum  of  one  hun- 
dred dollars,  which  he  claims  should  be  cred- 
ited on  the  note.  No  receipt  was  produced 
on  the  trial  for  this  payment  although  re- 
ceipts were  shown  for  the  payments  of  In- 
terest, and  no  efTort  was  made  on  tbe  part 
of  defendant  to  fix  tbe  time  and  place  of  the 
alleged  payment.  The  testimony  on  this  point 
is  indirect  and  rather  vague,  and  It  is  un- 
fortunate. If  this  payment  was  really  made^ 
that  the  reference  was  not  brought  on  In  tbe 
lifetime  of  Judge  Tbomason,  who  could  have 
furnished  direct  evidence  on  this  point  and 
that  it  should  have  been  left  In  Its  present 
unsatisfactory  shape.  In  the  light  of  tbe 
above  testimony,  I  Qnd  as  follows:  (1)  That 
the  note  sued  on  herein  was  usurious  in  Its 
Inception,  but  If  not  usurious,  payments  of 
Interest  were  made  upon  It  from  the  date 
of  Its  maturity  up  to  and  Including  the  pay- 
ment of  January,  1897;  (2)  that  Judge  Tbom- 
ason was  the  agent  and  attorney  of  plnlntiO 
throughout  these  transactions:  (3)  that  tbe 
evidence  Is  not  sutllclent  to  show  the  pay- 
ment of  one  hundred  dollars,  and  bence  same 
la  disallowed.  The  questions  of  law  Involved 
herein  are  new,  and  rather  difficult  to  solve. 
The  plalntlCT  demurred  to  the  answer  on  two 
grounds:  (1)  That  tbe  coimterclalm  ts  based 
upon  a  statutory  remedy  In  the  nature  of  a 
penalty,  the  right  of  action  on  which  does 
not  survive;  and,  (2)  If  It  does  survive,  it 
does  not  survive  on  behalf  of  the  parties 
who  are  now  claiming  Its  ben^ts."  The  spe- 
cial master  concluded  bis  report  as  follows: 
"From  these  conclusions  ft  follows  that  the 
plaintlCC  must  recover  of  the  defendant  mere- 
ly the  face  of  the  note,  without  interest  or 
costs.  •  *  *'*  The  circuit  judge  confirmed 
the  said  report  and  rendered  Judgment  of 
foreclosure. 

The  appellants'  first  exception  assigned  er- 
T<x  on  the  part  of  the  circuit  judge  as  fol- 
lows: "(1)  Because  ,he  did  not  sustain  tbe 
•defendants'  first  exception  to  the  report  of 
tbe  said  referee,  wblcta  was  as  follows:  '(1) 
Tha  referee  erred  in  allowing  the  statntea 
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€f  limitation  to  be  InterpoBed  by  'Oie  plain- 
tiff aa  an  amendment  to  their  reply;'  tlie 
error  complained  of  being  that  the  said  ref- 
eree allowed  an  amendment  to  plaintlirs  reply 
by  allowing  the  statutes  of  limitation  to  be 
placed  In  the  Bald  rep|^  after  the  testimony 
bad  dosed."  The  defendants  alleged  tn  their 
answer  that  the  said  agreement  was  nsurlons, 
and  set  op  as  a  counterclaim  the  yearly  pay- 
ments of  $G0  for  five  years,  aggregating  ^OQi, 
and  doable  the  amotint  of  alleged  nsnrlous  in- 
terest, to  wit,  6  per  cent  on  $800  tor  fire 
yetLTt,  amounting  to  $180.  The  spetdal  mas- 
ter In  his  report  states  correctly  the  doctrine 
that  the  statute  of  limitations  has  no  applica- 
tion to  a  case  lite  this;  citing  Agency  Co. 
T.  Glllam.  48  S.  C.  868,  26  S.  B.  990,  29  S. 
E.  203.  So  that,  even  If  there  was  error, 
jt  was  harmless,  e^teclally  In  Tiew  of  the 
conclusions  hereinafter  annonnced. 

The  second  exception  Imputes  error  as  .fol- 
lows: "In  not  sustaining  d^endants*  sec- 
ond exception  to  the  report  of  the  referee, 
which  was  as  follows:  '(2)  The  referee  err* 
ed  In  sustaining  the  first  gronnd  of  demur- 
rer: (a)  In  holding  that  a  counterclaim  bas- 
ed  upon  a  statutory  remedy  in  the  nature  of 
a  penalty  does  not  survive;  (b)  In  holding 
that  the  coimterclalm  based  upon  a  statutory 
remedy  In  tbe  nature  of  a  penalty  does  not 
snrrive  to  tbe  administrators,  heirs  at  law, 
and  distributees  of  the  deceased.'  Also,  'In 
sustaining  the  first  ground  of  plaintiff's  de- 
murrer.' Wherein  it  is  respectfoUy  submit- 
ted that  the  circuit  judge  erred:  (a)  In  bub- 
tatttlng  the  referee,  and  In  holding  that  a 
coDnterclaim  based  upon  a  statatory  remedy 
is  in  the  natore  of  a  penalty,  and  does  not 
survive.  <b)  In  sastalDing  the  referee,  and 
In  holding  that  It  does  not  survive  to  the  ad- 
ministrators, heirs  at  law,  and  distrlbntees 
of  tbe  deceased,  (c)  In  sustaining  the  ref- 
eree, and  In  holding  that  the  counterclaim 
set  up  herein  Is  In  the  nature  of  a  penalty, 
or  Is  a  penalty,  (d)  In  sustaining  the  referee, 
and  In  considering  the  oral  demurrer  of  the 
plaintiff  as  to  defect  of  parties  def«idant  at 
the  hearing  t>efore  him  after  answer." 

Sections  13U0,  1381,  Rer.  St.,  are  as  fol- 
lows: 

"Sec.  1390.  No  greater  rate  of  Interest  than 
seven  (7)  per  cent,  per  annum  shall  be  char- 
ged, taken,  agreed  upon  or  allowed  upon  any 
contract  arising  In  this  state  for  the  hiring, 
lending  or  use  of  money  or  other  commodity, 
except  upon  written  contracts,  wherein,  by 
express  agreement,  a  rate  of  Interest,  not  ex- 
ceeding eight  per  cent.,  may  be  charged.  No 
person  or  corporation  lending  or  advancing 
money  or  other  commodity  upon  a  greater 
rate  of  Interest  shall  be  allowed  to  recover 
In  any  court  In  this  state  any  portion  of  the 
Interest  unlawfully  charged;  and  the  principal 
sum,  amount  or  value  so  lent  or  advanced, 
-without  any  Interest,  shall  be  deemed  and, 
taken  by  the  courts  of  this  state  to  be  the 
true  legal  debt  or  measure  of  damages  to  all 


Intents  and  purposes  whatsoever,  to  be  k- 
oovered  witbont  costs.   •  •  * 

**Sec.  1381.  Any  person  or  eon»oratlon  wb* 
abaJl  receive,  as  interest,  any  greater  amount 
than  is  provided  for  In  tbe  preceding  sectlmi, 
shall.  In  addition  to  the  forfeiture  tbereln 
provided  for,  forfeit  also  double  the  mm  so 
received,  to  be  collected  by  a  separate  action, 
or  allowed  as  a  counterclaim  to  any  action 
btonght  to  recover  the  principal  sum." 

This  case  is  to  be  decided  by  the  law  In 
forco  when  the  act  of  1898  was  passed  regu- 
lating the  rate  of  Interest,  for  there  Is  an 
express  provision  In  said  act  that  It  should 
not  apply  to  contracts  made  before  It  went 
into  effect.  There  are  two  distinct  penalties 
provided  by  sections  1890,  1391,  Bev.  St 
The  penal^  for  a  violation  of  section  1390  Is 
that  neither  interest  nor  costs  shall  be  al- 
lowed the  plaintiff,  but  he  is  restricted  to  a 
recovery  of  tbe  principal.  The  penalty  for  a 
violation  of  section  1391  Is  that  the  perstm 
or  corporation  receiving  usurious  Interest 
shall,  in  addition  to  the  forfeiture  mentlMiefl 
In  section  1390,  forfeit  double  the  Interest 
received  in  excess  of  the  rate  allowed  by  law. 
We  will  first  consider  whether  there  was  er- 
ror on  the  part  of  the  circuit  Judge  "in  sus- 
taining the  special  master,  and  In  holding 
that  a  counterclaim  based  upon  a  statutory 
remedy  is  in  the  nature  of  a  penalty,  and  does 
not  survive."  A  counterclaim  cannot  be  set 
up  when  usurious  Interest  Is  "taken,"  under 
section  1390.  That  Is  not  one  of  the  penal- 
ties provided  by  that  section.  Tbe  court  can- 
not allow  a  penalty  which  Is  not  to  he  found 
In  the  statute.  JlcBroom  v.  Investment  Co., 
153  U.  S.  318,  14  Sup.  Ct  852,  38  L.  Ed.  729. 
We  are  therefore  restricted  to  a  consideration 
of  section  1391,  In  determining  this  question. 
The  counterclaim  can  In  no  sense  be  said  to 
arise  ex  contractu.  On  the  contrary.  It  must 
be  classed  with  those  actions  arising  ex  de- 
licto. In  the  case  of  illddleton  v.  Robinson, 
1  Bay,  58,  the  court  says:  "The  common  law 
gives  no  remedy  to  or  against  executors  for 
torts  or  trespasses,"  etc.  In  order  to  miti- 
gate the  hardship  of  the  common  law,  St. 
4  Edw.  IIL  c.  7  (Rev.  St.  §  2319),  was  enac- 
ted, and  Is  as  follows:  "Executors,  in  cases 
of  trespass  done  to  their  testators,  as  of  tbe 
goods  and  chattels  of  the  same  testators 
carried  away  In  their  life,  shall  have  an  ac- 
tion against  the  trespasser,  and  recover  their 
damages,  In  like  manner  as  they  whose  ex- 
ecutors they  are,  should  have  bad  if  they 
were  In  life."  It  will  seen  at  a  glance  that 
this  section  Is  not  applicable  to  the  present 
case.  In  5  Enc.  PI.  &  Prac.  p.  811,  the  doc- 
trine is  thus  stated:  "At  common  law  the 
death  of  the  plaintiff  In  an  action  to  recover 
a  penalty  abated  the  action,  and  such  is  stlU 
the  general  rule  In  the  United  States."  See, 
also,  Jenkins  v.  Bennett,  40  S.  C.  893.  18  S. 
E.  029;  Huff  v.  Watklns,  20  S.  C.  477;  and 
Ford  V.  Caldwell,  3  HUl.  Law,  248.  In  the 
case  of  Zelgler  v.  Railroad  Co.,  53  S.  C.  115, 
82  8.  B.  S28.  tt  was  decided  that  the  pur- 
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chaser  of  property  affected  by  a  nBnrlona  con- 
tract did  not  have  the  right  to  Interpose  the 
plea  of  usury  on  the  ground  that  such  plea  Is 
personal  to  the  debtor.  If  a  purchaser  of 
such  proper^  cacnot  set  up  the  defense  of 
usury,  even  when  be  paid  value  for  the  prop- 
erty, It  would  seem,  for  a  stronger  reason, 
that  mere  volunteers  would  not  have  the 
right  to  avail  themselves  of  that  defense. 
As  we  have  reached  the  conclusion  that  the 
right  to  set  up  the  counterclaim  did  not  sur- 
vive, the  other  questions  presented  by  this 
exception  become  merely  speculative,  and 
need  not  be  considered. 

The  third,  fourth,  and  fifth  exceptions  are 
as  follows:  "&)  In  not  sustaining  defend- 
ants' third  exception  to  the  r^rt  of  the 
referee,  which  was  as  follows:  The  ref- 
eree erred  In  holding  that  the  five  payments 
of  Qsuriotu  Interest,  ct  sixty  dollan  each, 
should  not  be  audited  on  the  note,  or  reduce 
the  amount  from  six  hundred  dollars  to  three 
hundred  dollars.'  Wherein  it  Is  respectful^ 
submitted  that  the  drcnlt  Judge  erred  in  sus- 
taining the  referee,  and  in  not  allowing  the 
counterclaim;  the  error  complained  of  being 
that,  defendants'  intestate  having  made  five 
payments  of  usnrions  interest,  of  sixty  dollars 
each,  these  dtfendants,  under  a  prop«  con- 
strnction  at  section  1390,  Rev.  8t,  would  be 
entitled  to  have  credited  on  the  note  and 
mortgage  the  sum  of  three  hundred  dollars, 
as  a  counterclaim  for  usurlons  Interest  paid 
plaintiff.  (4)  In  refusing  to  sustain  d^end- 
ants'  fonrth  exception  to  the  report  of  the 
referee,  which  was  as  follows:  '(4)  The  ref- 
eree erred  in  falling  to  sustain  defendants' 
counterclaim  of  double  the  amount  of  usurious 
taiterest  collected.'  Wherein  It  is  respectfully 
BUtHultted  the  circuit  judge  erred  in  not  hold- 
ing that  undOT  a  proper  constmction  of  sec- 
tion 1891,  Ber.  St,  the  defendants  were  en- 
titled to  their  counterclaim  of  double  the 
amount  of  usurious  Interest  collected;  the 
circuit  Judge  thereby  disallowing  defendants* 
counterclaim  of  ninety  dollars.  (5)  In  not 
sustaining  the  defendants'  fifth  exception  to 
the  r^KHt  ot  the  referee,  which  was  as  fol- 
lows: 'dS)  The  referee  erred  in  holding  that 
there  should  be  a  foreclosure  of  the  mortgap^ 
herein  for  the  amount  of  six  hundred  dollan 
when  he  should  have  tield  that  It  should  bo 
for  one  hundred  and  eighty  dollars,  If  not  al- 
lowing the  credit  of  one  hundred  dollars  paid 
to  the  attorney  and  agent  of  Mrs.  Allen.' 
Wherein  It  to  respectfully  submitted  the  cir- 
cuit Judge  erred  In  sustaining  the  referee, 
and  in  holding  that  there  should  be  a  fore- 
closure of  the  mortgage  for  six  hundred  dol- 
lars, whereas.  It  Is  respectfully  submitted,  he 
should  have  held  that  the  foreclosure  should 
be  for  one  hundred  and  eighty  dollars,  if  not 
allowing  the  credit  for  one  hundred  dollars 
paid  to  the  attorney  ot  agent  of  Mrs.  Allen, 
thereby  disallowing  defendants'  counterclaim 
for  four  hundred  and  twenty  dollars."  The 
questions  raised  by  these  exceptlona  are  dis- 
posed of  by  what  was  sold  Ui  considering  the 
second  exception. 


The  sixth  exception  is  as  follows:  "<6)  In 
not  sustaining  defendants'  sixth  exception  to 
the  report  of  the  referee,  which  was  as  fol- 
lows: '(6)  The  referee  erred  In  not  sustaining 
the  counterclaim  of  one  hundred  dollars  set 
up  by  the  defendantyis  having  been  paid  to 
W.  S.  Thomason,  ag^t  and  attorney  to  Mrs. 
Allen.'  Wherein  It  is  respectfully  submitted 
that  the  circuit  Judge  erred  In  sustaining  the 
referee,  and  in  not  allowing  defendants  credit 
for  one  hundred  dollars  paid  by  defendants* 
Intestate  to  W.  S.  Thomason,  agent  and  at- 
torney for  plaintiff;  thereby  disallowing  de- 
fendants' counterclaim  of  one  hundred  dol- 
lars." It  was  incumbent  on  the  appellants  to 
satisfy  this  court  by  the  prep<mderance  of 
evidence  that  the  circuit  judge  erred  as  al- 
lied In  the  ezceiptions,  but  they  have  failed 
to  do  so.  This  excepticn  must  likewise  be 
overruled.  It  Is  the  judgment  of  thto  court 
that  the  Judgment  of  the  drcnit  conrt  be  af- 
firmed. 


PINLBT  V.  LAURENS  OOUNTT. 
(Supreme  Court  ot  South  Osrolina.    Juij  20» 

idoo.) 

COUHTIBS— COMPENSATION  OP  AUDITOR. 
18  St  at  Larger  pp.  581.  582,  {  262.  pro-ni- 
ed  that  L.  county  aumtu*  should  receive,  m  addi- 
tion to  his  lalatT,  such  sums  as  might  be  neces- 
■ary  to  defray  the  expense  of  the  assessment 
of  property,  not  to  exceed  $400.  Rev.  St  1893, 
{  274,  declared  that  such  auditor  should  "re- 
ceive $4C0  additional  compensation,"  without 
ttatlBff  the  purpose.  BM,  that  where  the  au- 
ditor ot  L.  county  held  over,  after  his  term  of 
office  had  expired,  from  January  1st  to  Febru- 
ary 26th.  and  the  returns  of  taxpayers  were  re- 
quired to  be  filed  between  January  1st  and  Feb- 
ruary 20th,  be  was  entitled  only  to  his  jiropor- 
tion  of  the  $400  for  the  time  in  office  after  Jan- 
uary 1st  uid  not  to  the  entire  soul 

Appeal  from  common  pleas  circuit  court 
of  Laurens  county;  R.  0.  Watts.  Judge. 

Action  by  John  R.  Ftnley  against  the  coun- 
ty of  Laurens.  From  a  Judgment  in  favor  of 
defendant,  i^lntlfC  appeals.  Affirmed. 

Ball,  Simpklna  &  Ball  and  Irby  ft  Babh. 
for  appellant  Feryoson  A  Featherstone,  fwr 
respondent 

POFH,  J.  John  R.  Flnley  presented  a 
claim  to  the  county  board  of  commissioners 
for  Laurens  county,  S.  C.  for  $400,  for  mak- 
ing assessments  for  the  fiscal  year  1809.  as 
auditor  for  Laurens  county.  The  fiscal  year 
began  January  1,  18^,  and  John  B.  Flnley 
surrendered  the  office  auditor  to  his  suc- 
cessor, W.  Ia  Ferguson,  on  the  2Gth  of  Feb- 
ruary, 1899.  The  said  board  of  commis- 
sioners refused  to  allow  the  said  Flnley  the 
sum  of  $400,  but  did  allow  him  the  sum  of 
$64.28,  as  the  proportion  of  said  $400  for  t 
month  and  26  days  of  the  12  months  com- 
prising the  fiscal  year.  An  appeal  was  tak- 
en by  Flnley  to  the  circuit  court,  which  came 
on  to  be  heard  before  Judge  Watts,  who.  In 
a  short  order,  dismissed  the  appeal  He  now 
appeals  to  this  court  on  the  followhig 
grounds:  "(1)  Because  It  la  respectfolly  sub* 
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FINLEY  V.  LAURENS  COUNTY.  , 


mltted  that  bis  honor  erred  in  adjudglDg 
that  the  appeal  of  the  plaintiff  from  the  find- 
ing of  the  county  board  of  coniintsslonerB 
herein  be  dlBmlased,  and  their  Judgment  af- 
hrrned;  (2)  that  he  erred  In  not  finding  and 
Adjudging  that  John  R.  Finley,  aa  the  coun- 
ty auditor  of  the  county  of  Laurens,  was  en- 
titled to  four  hundred  dollars  for  compensa- 
tion for  making  such  assessments  for  the 
fiscal  year  1899;  (8)  that  he  erred  in  not 
finding  and  adjudging  that  the  auditor,  J.  R. 
Kinley.  ai>pellant,  was  not  entitled  to  four 
hundred  dollars,  as  a  spectflc  appropriation 
■and  allowance  for  making  the  aasesameiits 
for  .the  fiscal  year  1889." 

Both  parties  to  this  contention  admit  that 
the  law  fixing  salaries  for  county  auditors  in 
this  state  is  set  out  in  aectlaa  274  of  Tolume 
1  of  the  Revised  Statutes  of  this  state,  which 
is  hut  the  reproduction  of  an  act  to  amend 
aection  262  and  section  274  of  the  General 
Statutes  (adopted  in  1882)  in  relation  to  the 
<ompensation  of  county  auditors  and  county 
treasurers.  18  St.  at  Large,  pp.  681,  582,  Sec- 
tion 252,  before  being  amended,  read  as  fol- 
lows: "Sec.  252.  The  county  auditors  of  the 
several  counties  shall  receive  the  annual  sal- 
aries hereinafter  mentioneu,  respectively: 

*  •    •    The  county  auditors  of  Abbeville, 

*  •  •  Laurens,  •  •  •  six  hundred  dol- 
lars; *  *  *:  provided,  that  the  comptrol- 
ler general  shall  not  issue  to  any  county  au- 
ditor any  warrant  for  salary  until  said  au- 
ditor shall  file  In  the  office  of  the  comptroller 
general  all  abstracts  and  reports  due  by  such 
Auditor.  And,  in  addition  to  the  salaries  as 
hereinbefore  provided,  the  county  auditors 
ahall  rec^ve,  to  defray  the  expenses  of  as- 
sessment of  property,  such  sums  as  may  be 
ueceeaary,  but  not  to  exceed  the  following, 
to  wit:  •  •  *  The  auditor  of  •  ♦  • 
Laurens  •  *  *  four  hundred  dollars  each. 
And  the  county  commissioners  of  the  several 
counties  as  aforesaid  shall,  upon  the  appli- 
catioB  of  the  county  auditors,  draw  their 
checks  on  the  county  treasurers  for  the 
several  amounts  to  which  the  auditors  may 
be  entitled  under  this  sectimt,  and  the  coun- 
ty treasums  shall  pay  said  checks  from  the 
first  collection  of  the  count?  funds  of  the 
fiscal  year  In  which  the  work  shall  be  pe^ 
formed.  •  •  *"  But  the  act  of  U88,  which 
Is  now  -section  274  of  the  Revised  Statutes 
of  ISOB.  units  from  the  law  theretofwe  gov- 
erning the  salaries  and  compensatiwi  of 
■county  andttora  cwtaln  words,  where  provi- 
sion is  being  made  for  the  paym^t  of  addi- 
tional -compensatlim  ttom  the  respective 
counties  at  the  auditors,  so  that  It  now 
reads:  *'8ee.  274^  *  *  •  And,  in  sddltlon 
to  the  salaries  of  the  avditcvs  as  Is  herein- 
before provided,  the  county  auditors  shall 
receive  from  the  funds  of  their  respective 
counties  additional  compensatiai  as  foUows: 

*  *  *  Laurens  •  •  *  four  hundred  dol> 
lars.  •  •  *  jjuid  the  county  commission- 
ers as  aforessid  shall,  upon  the  application 
■of  the  county  auditors,  draw  tbelr  checks  np- 
•en  the  -county  treasurers  for  the  several 


amounts  to  which  the  auditors  may  be  enti- 
tled from  the  funds  of  tbelr  respective  coun- 
ties as  hereinbefore  provided,  and  the  coun- 
ty treasurers  shall  pay  the  said  checks  from 
the  first  collection  of  county  funds  of  the 
current  fiscal  year.  •  •  Now,  It  must 
be  apparent  that  in  the  short  interval  of  one 
year  the  legislature  of  this  state  had  chan- 
ged Its  mind,  so  to  speak,  in  relation  to  the 
salary  and  compensation  of  county  auditors. 
It  no  longer  required  the  county  auditor  to 
be  allowed  such  additional  compensation, 
not  to  exceed.  In  the  case  of  the  county  au- 
ditor of  Laurens,  such  sums  as  may  be  nec- 
essary, but  not  to  exceed  the  sum  of  ^00, 
to  defray  the  expenses  of  the  assessment  of 
property,  for  all  these  words  are  stricken 
from  the  section;  and,  besides,  the  county 
auditor  is  no  longer  required  to  file  in  the 
office  of  the  county  commissioners  "an  item- 
ize^ statement  of  the  services  rendered  by 
bis  assistant,  the  number  of  days  each  of 
said  assistants  was  employed,  and  the  com- 
pensation they  were  severally  to  receive, 
which  statement  shall  be  examined  and  ap- 
proved by  the  board  of  county  commission- 
ers," which  he  was  bound  to  do  under  the  act 
of  1882.  It  seems  to  us,  the  legislature  has 
applied  its  ax  to  the  old  tree,  and  has  con- 
verted it,  by  lopping  limbs  here  and  there, 
into  an  entirely  different  one.  By  the  last 
legislative  action,  it  seems  to  us,  a  salary  is 
provided  to  be  paid  annually  from  the  state 
treasury  to  the  county  auditors,  and.  in  addi- 
tion to  the  salary  to  be  paid  by  the  state, 
auditors  shall  receive  an  additional  salary 
(or  compensation)  to  be  paid  by  the  county. 
Appellant  lays  great  stress  upon  the  use  of 
the  words  "compensation  to  defray  the  ex- 
penses of  assessment,"  and  then  seems  to  re- 
ly upon  the  words  that  the  returns  of  tax- 
payers must  be  filed  between  the  1st  of  Jan- 
uary of  each  year  and  the  20th  of  February 
of  each  year  as  fixing  the  doty  of  auditors. 
But  this  view  Is  not  broad  enoivb,  for  a 
careful  study  of  the  tax  acts  of  our  state  af- 
fecting auditors  (see  8ecti(ms>272  to  806  of 
volume  1  of  the  General  Statutes)  will  show 
that  the  assessment  of  taxes  Is  not  finished 
by  the  20th  of  February  of  each  year,  when 
Individual  taxpayers  flnMi  making  their  re- 
turns of  iHTOperty  for  taxation.  The  county 
auditor's  duty  as  to  assessments  of  property 
has,  so  to  speak.  Just  begun  on  the  20th  day 
of  February  of  each  year.  This  Is  our  view  of 
the  law  here  Involved.  Hence  we  do  not 
think  his  honor  erred  as  alleged  In  the  first 
exception.  Under  oor  views.  John  S.  Fin- 
ley  was  dealt  with  as  required  by  law  when 
be  was  denied  the  9400  which  he  sought  and 
was  tnly  allowed  his  proportionate  share  of 
that  year's  salary.  We  do  not  conceive  that 
the  matter  of  simply  taking  the  returns  of 
Individual  ta^wyers  makes  up  what  was  In 
the  legislature's  mind  as  to  additional  com- 
pensation to  be  paid  by  the  county.  We 
must  overrule  the  exertion.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgm^t  of  the 
circuit  court  be  affirmed. 
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BOWBN  T.  SOUTHERN  RT.  OO. 
(Supreme  Court  of  South  Carolina.    July  1^ 
1900.) 

RAILBQASa-NSaLIGENCIB—INJURY  AT  CROSB- 

IN  G&-1N  STRUCTIONS. 

1.  Id  an  action  for  injaries,  under  Bev.  St.  H 
1685,  10)2,  requirins  railway  companies  to 
blow  a  whistle  or  ring  a  bell  at  crossings,  and 

fixing  their  liability  for  iojuries  on  failore  bo 
to  do,  an  instruction  that,  if  the  company  con- 
formed to  ttie  statute  aa  to  rinsing  the  bell  and 
bluwiog  the  whiutle,  it  would  not  be  liable,  did 
not  impose  the  duty  of  both  blowing  the  whis- 
tle and  riuging  the  bell,  where  the  statute  it- 
self was  alBO  read  to  the  jury. 

2.  Where  the  complaint  alleged  n^i^eace  in 
failing  to  comply  with  statutory  reqiuremente 
as  to  sigQals,  and  in  causing  a  train  to  approach 
plaintiff  witnout  warning  and  at  a  high  speedy 
an  instruction  that  if  the  company  conformed 
to  the  statute  as  to  blowing  a  whistle  and  ring- 
ing a  bell  it  would  not  be  liable,  if  there  was 
no  want  of  ordinary  care,  did  not  require  the 
company  to  disprove  the  negligrace  alleged  and 
show  it  was  guilty  at  no  otlier  acts  of  negli- 
gence. 

3.  An  instruction  that.  If  defendant  company 
did  not  conform  to  the  statute  in  blowiug  the 
whistle  and  ringing  the  bell,  then  it  was  liable, 
did  not  impose  absolute  liability  on  defendant 
on  failure  to  ctHuply  with  atatntoi?  require- 
ments as  to  signals,  where  the  statute  naming 
the  conditions  under  which  the  company  would 
be  liable  was  read  to  the  jury. 

4.  An  instruction  misstating  the  issues  made 
by  the  pleadings,  to  which  the  court's  atten- 
tion was  not  called  at  the  trial,  cannot  be  con- 
sidered on  appeal. 

5.  A  railway  company's  failure  to  comply 
with  Rer.  SL  U  1686. 1W2,  requiring  the  blow- 
ing of  a  whistle  or  ringing  a  bell  at  crossing^ 
IB  negligence  per  se. 

6.  Where  appellant  presented  no  request  for 
a  more  comprehensive  charge,  he  cannot  com- 
plain on  appeal  that  the  charge  given  was  not 
compreheutiive  enough. 

7.  Oonti-ibutory  negligence  must  be  the  direct 
and  proxtnmte  cause  of  an  injury,  and  an  in- 
struction was  properly  refused  that  plaintiff 
could  not  recover  if  there  was'  any  negligence 
on  ills  part  contributing  to  the  accident  in  qnes- 
Uon. 

8.  A.  party  cannot  complain  of  a  modification 
of  an  Instruction,  though  the  same  be  good  law, 
which  was  not  prejudicial  to  him. 

9.  An  instruction  that  negligence  was  a  fact 
for  the  jury  was  not  error,  where  the  court  al- 
BO  defined  what  n^Hgence  was, 

10.  An  instruction  that  if  plaintiff,  injured  at 
a  railway  crossing,  could  have  observed  the  ap- 
proach of  a  train  by  the  exercise  of  ordinary 
prudence  and  foresighL  he  could  not  recover, 
was  properly  refused,  since  it  deprived  plaintiff 
of  his  r^ht  to  recovnr,  under  Rev.  St.  §  1092, 
where  no  signals  were  given,  unless  guilty  of 
gross  n^Iigence. 

Appeal  from  common  pleas  circuit  court  of 
Pickens  county;  Grnest  Gary,  Judge. 

Action  by  G.  W.  Bowen  against  the  South- 
em  Railway  Company.  Vwax  a  judgment  in 
faror  of  plaintiff,  defraidant  appeals.  Af- 
ftrmed. 

T.  P.  Oothran,  for  appellant  Morgan  ft 
Blaulngame,  for  respondent 

GART,  A.  J.  The  record  contains  Ihe  fol- 
lowing statement  of  facts:  "Action  for  dam- 
ages to  person  and  property,  $1,950,  alleged 
to  have  be«i  sastalned  by  G.  W.  Bowen, 
plaintiff.  In  a  coUIalon  with  defendant*  train 


at  a  highway  crossing  on  November  2,  1898, 
near  Easley,  In  Pickens  county.  The  ac- 
tion la  brought  under  the  statute  reqoiring 
certain  signals  to  be  given  by  railroad  com- 
panies as  th^  trains  approach  a  crosalns. 
ttie  negligence  alleged  being  a  failure  on  ttae 
defendant's  part  to  observe  said  reqalre- 
ments.  The  defendant  answered,  denying 
the  said  injury  and  pleading  contributory 
negligence.  The  cause  was  tried  before- 
Judge  Ernest  Gary  and  a  jury  at  Pickens  oo 
October  26,  1899.  The  jury  rendered  a  ver- 
dict in  favor  of  the  plaintiff  for  $1,925.  Up- 
on motion  for  a  new  trial  the  circuit  judge 
granted  an  order  allowing  a  new  trial  unless 
the  plaintiff  within  ten  days  remitted  all  of 
said  verdict  in  excess  of  $1,200.  Plaintiff 
duly  remitted  said  excess,  and  entered  u[»- 
Judgment  for  $1,200  and  costs.  Within  ten 
days  after  the  rising  of  the'  court  the  de- 
fendant gave  notice  of  intention  to  appeal, 
and  within  dne  time  served  the  exceptions." 

The  first  exceptl<m  Is  as  follows:  "The 
presiding  judge  charged  the  Jury  as  fo)lovra: 
'But,  If  it  [railroad  company]  did  conform  to 
the  statute  as  to  blowing  the  whistle  and 
ringing  the  bell,  then  they  would  not  be  lia- 
ble. If  tha%  was  no  want  of  ordinary  care.' 
Snch  charges  being  erroneous  in  tlie  follow- 
ing particulars:  (a)  In  Imposing  upon  the 
defendant  the  duty  of  both  blowing  the  whis- 
tle and  ringing  the  bell,  wbereaa  the  statute 
exculpates  It  If  either  signal  Is  given,  (b) 
nie  action  was  brought  under  the  statute 
(Rev.  St.  H  1686.  1692),  and  the  only  negU- 
gence  alleged  was  the  fallnre  to  give  the 
statutory  signals.  The  plalnttff  was  not  en- 
titled to  recover  upon  proof  oi  any  other 
negUgMUMb  The  Judge's  charge  required  the 
defendant  to  disprove  the  negligence  alleged, 
and  to  show,  also,  ttiat  It  was  guilty  of  no 
other  act  of  negligence,  or  allowed  the  plain- 
tiff to  recover  upon  some  act  of  negl^enee 
not  alleged.'*  We  will  first  consider  snbdlvl- 
Blon  "a."  The  presiding  Judge  read  to  the 
Jury  the  section  of  the  Revised  Statutes  men- 
tioned In  the  reception.  In  the  case  of  Smilh 
V.  BaUway  Oo..  6S  B.  C.  121, 80  S.  B.  687,  the 
court  uses  this  language:  TThls  court  haa 
frequently  declared  the  role  to  be  that,  when 
a  Judge  has  once  laid  down  the  law  correct- 
ly, he  will  not  be  held  to  a  stem  responslMll- 
ty  If  be  failed  thraeafter  to  charge  requests 
embodying  the  law  whleh  he  has  already 
charged.  It  seems  to  us  not  to  be  revNslble 
error.  If  a  Judge  has  read  the  statnte  Itsrtf 
In  the  presence  of  the  Jury,  and  should 
thereafter.  In  commenting  upon  the  law, 
drop  the  disjunctive  conjunction  'or,*  using 
instead  the  copulative  conjunction  'and.*  un- 
less be  was  doing  more  than  running  ot^ 
the  statutory  proviso.  If,  however,  the  clr^ 
cult  Judge  was  subjecting  the  language  em- 
ployed in  the  statute  to  a  critical  analysis, 
whereby  and  wherein  It  became  Important 
that  the  difference  in  meaning  and  effect  be- 
tween the  word  'and*  and  'or*  should  be 
carefully  noted,  then  In  sudi  Instance  tt 
would  be  error;  but  as  In  casa  at  bar,  aad 
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under  Its  aurroundlng  facts,  tor  tbe  circuit 
jadge  to  Ignwe  the  Olstinction.  If  error  at 
all,  would  be  barmleas  ^or."  This  ruling 
staowB  that  said  subdlrialon  cannot  be  sus- 
tained. Subdivision  "b"  will  next  be  con- 
sidered. The  defendant's  negligence  Is  thus 
alleged  In  paragraph  8  of  the  complaint: 
"(3)  That  the  defendant,  by  Its  servants, 
agents,  and  employes  having  In  their  care, 
control,  and  management  a  certain  locomf>- 
tive  engine  and  train  of  cars  thereto  attach- 
ed, forming  train  number  2,  and  south 
bound,  carelessly,  negligently,  and  wrongful- 
ly failed  to  sound  the  whistle  of  said  loco- 
motive or  ring  the  bell  thereon  as  was  re- 
quired by  the  law  of  the  said  state,  appear- 
ing as  section  1685  of  the  Revised  Statutes 
of  18!>3  of  said  state,  and  caused  the  said 
locomotive  and  train  of  cars  to  approach  the 
plaintiff  without  warning,  and  unexpected- 
ly to  him  and  at  a  rapid  and  high  rate  of 
speed,  while  he  was  attempting  to  go  over 
said  crossing  as  aforesaid,  and,  without  his 
fault,  caused  said  locomotive  to  strike  him, 
severely  cutting  anu  braising  various  parts 
of  his  body,  causing  great  sufTering  and  pain, 
and  permanently  Injuring  htm."  The  acts 
of  negligence  alleged  are  (1)  failure  to  com- 
ply with  the  statutory  requirements  as  to 
signals;  (2)  "causing  the  said  locomotive 
and  train  of  cars  to  approach  the  plaintiff 
without  warning,  and  unexpectedly  to  him, 
and  at  a  rapid  and  high  rate  of  speed."  The 
plaintiff,  under  the  act  of  1898  entitled  "An 
act  to  regulate  the  practice  In  the  courts  of 
this  state  in  actions  ex  delicto  for  damages," 
had  the  right  to  submit  to  the  jury  both  acts 
of  alleged  negligence. 

The  second  exception  Is  as  follows:  **The 
presiding  Judge  charged  the  Jury  as  follows: 
'If  the  railroad  did  not  conform  to  the  stat- 
ute in  blowing  the  whistle  and  ringing  the 
bell,  then  the  law  says  that  It  Is  liable;'  such 
charge  beli^  erroneous  in  the  following  par- 
ticulars: (a)  In  Imposing  upon  the  defend- 
ant the  duty  of  both  blowing  the  whistle  and 
ringing  the  bell,  whereas  the  statute  excul- 
pates It  If  either  signal  is  given.  <b)  The 
statute  does  not  impose  an  absolute  liability 
upon  the  defendant  for  a  failure  to  comply 
with  the  requirements  as  to  signals,  but 
such  liability  attaches  only  under  these  dr- 
cnmstances:  (1)  An  Injury  to  person  or 
property  by  eolUslon  with  the  train  must 
hare  occurred;  (Zf  tho  collision  must  have 
taken  place  at  a  highway  crossing;  (3)  the 
neglect  to  give  the  signals  must  have  con- 
tributed to  the  Injury;  (4)  the  Injured  must 
not  have  been  guilty  of  gross  negligence 
contributing  to  the  Injarr-"  Snbdlvislon  "a" 
Is  disposed  of  by  what  was  said  in  consider- 
ing the  flrst  exception.  We  will  next  con- 
sider anbdlTlslon  "b.**  The  exception  sets 
out  only  a  portion  of  the  sentence  in  which 
the  presiding  Judge  chained  the  Jury  aa 
tiiereln  stated.  He  also  read  the  statute,  aa 
explanatory  of  his  words.  The  charge  mast 
be  considered  In  Its  entirety,  and  when  thus 


considered  It  will  be  seen  that  subdlvtsl<» 
"b"  cannot  be  sustained. 

The  third  exception  is  as  follows:  "The 
presiding  judge  charged  the  Jury  as  follows: 
The  defendant  railroad  company  says  that 
he  [the  plaintiff]  has  not  been  injured,  and, 
if  he  has  been  Injured.  It  was  through  his 
own  carelessness  in  not  observing  the  train, 
and  that  they  were  not  at  fault  because 
they  did  not  ring  the  bell  or  blow  the  wbl»^ 
tie.'  The  defendant  contended  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence, under  all  circumstances  detailed,  In 
driving  upon  the  track  in  an  empty  wagon, 
between  two  other  empty  wagons,  making  a 
great  deal  of  noise,  without  looking  out  for 
the  train;  that  the  signals  were  given,  and 
the  plaintiff  must  have  heard  them,  but  reck- 
lessly drove  upon  the  track  In  attempting  to 
cross  In  front  of  an  approaching  train.  It 
was  error,  therefore,  to  limit  the  plaintiff's 
negligence,  as  the  circuit  judge  did,  to  bis 
'carelessness  In  not  observing  the  train.'  ** 
The  foregoing  words  were  used  by  the  cir- 
cuit judge  in  stating  the  issues  made  by  the 
pleadings,  and,  if  he  made  a  mistake,  It  was 
the  duty  of  the  defendant  to  call  his  atten- 
tion to  the  mistake,  tf  it  intended  to  rely  up- 
on it  as  a  ground  of  appeal.  Westbury  v. 
Simmons  (S.  C.)  35  S.  E. 

The  fourth  exception  Is  as  follows:  "The 
presiding  Judge  charged  the  Jury  as  fol- 
lows: 'If  the  railroad  company  failed  to 
blow  the  whistle  or  ring  the  bell  In  accord- 
ance with  the  requirements,  that  would  be 
negligence  on  the  part  of  the  railroad  com- 
pany; and  if,  as  a  result  of  that  negligence; 
it  came  Into  collision  with  the  defendant 
[plaintiff?]  and  injured  him.  the  railroad 
would  be  liable,  and  should  compensate  him 
for  such  damages  as  he  has  sustained,  un- 
less he  was  negligent  in  being  upon  the  rail- 
road track.'  Error  is  imputed  for  the  f<^- 
lowing  reasons:  (a)  The  statute  makes  the 
railroad  company  liable  only  In  case  It  omits 
both  the  signals  required.  This  charge 
makes  It  liable  for  failure  to  give  either  sig- 
nal, (b)  Said  portion  of  the  judge's  remarks 
is  a  charge  upon  the  facts,  and  a  statement 
of  the  testimony.  In  violation  of  the  consti- 
tution, (c)  It  limits  the  c<»itribut(H7  negli- 
gence of  the  plaintiff  to  Ids  negligence  in 
being  upon  the  track.'  *'  Subdivision  **a"  has 
already  been  disposed  of.  The  case  of  Smith 
r.  Bailway  Co.,  hereinabove  mentioned, 
shows  that  subdivision  "b"  cannot  be  sus- 
tained, as  It  is  negligence  per  se  to  fall  to 
comply  with  the  said  statntory  require* 
ments.  We  will  nut  consider  snbdlvislon 
"c."  The  acts  ot  contributory  negligence  re- 
lied upon  by  the  defendant  are  not  specified 
In  the  answer.  The  proposition  of  law  em- 
bodied In  the  charge  was  soond.  If  the  de- 
fendant desired  a  more  comprehensive 
charge,  it  could  have  accomplished  It  by  pre* 
senting  requests  to  that  effect 

The  llftta  exception  Is  as  follows:  *Ttu 
presiding  Judge  erred  In  refusing  to  chai^ 
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the  defendanfi  lecoud  request,  wblcb  was 
as  follows:  'It  may  have  been  possible  that 
the  disaster  would  bave  occurred  even  If 
there  bad  been  no  givss  negligence  on  the 
part  of  the  plaintiff,  and  yet,  if  there  was 
such  negligence  on  bis  part,  and  It  contrib- 
uted to  the  disaster,  the  plaintiff  cannot  re- 
coTcr.'  Said  request  contains  a  correct 
proposition  of  law,  and  was  intended  to  con- 
vey the  Idea  that  the  gross  negligence  of 
the  plaintiff  need  not  be  the  proximate  cause 
of  the  disaster,  but  that.  If  It  contrlbnted 
in  any  way  to  it,  the  plaintiff  couid  not  re- 
cover." When  the  law  spealcs  of  an  act  of 
negligence  as  contributory  to  an  Injury,  it 
means  aa  a  direct  and  proximate  cause 
thereof.  Contributory  negligence  is  thus  de- 
fined In  7  Am.  &  Eng.  Enc.  Law  (2d  £d.)  p. 
371:  "Contributory  negligence  Is  a  want  of 
ordinary  care  upon  the  part  of  a  person  In- 
jured by  ttie  actionable  negligence  of  an- 
other combluiDg  and  concurring  with  that 
negligence,  and  contributing  to  the  Injury, 
as  a  proximate  cause  thereof,  without  which 
the  injury  would  not  bave  occurred."  This 
deflnltion  Is  approved  In  Cooper  v.  Railway 
Oo.  (S.  O.)  34  S.  E.  1&  Subdivision  "b"  most 
therefore  be  overruled. 

The  sixth  exception  Is  as  follows:  "The 
defendant's  third  request  to  charge  was  as 
follows:  'Gross  negligence  Is  equivalent  to 
the  absence  of  slight  care.  If,  therefore,  at 
the  time  of  the  collision  the  plaintiff  did  not 
exercise  slight  care  to  avoid  {he  coIUsIod, 
and  such  negligence  contributed  to  the  dis- 
aster, the  plaintiff  cannot  recover.'  The 
presiding  Judge  modified  It  as  ft^ows:  *I 
charge  yon  that  with  this  qnaUflcatlcm:  If 
the  failure  to  exerdse  ordinary  care  [exlst- 
«d],  and  that  failure  amounted  to  gross  neg- 
U^nee,  then  he  eonld  not  recorer,  and  neg- 
Ugence  Is  a  question  of  fact  for  yon.'  Er^ 
ror  Is  Imputed  to  sacb  modification  for  the 
following  reasons:  (a)  The  reqaest  states  a 
'Correct  principle  of  law  aiq)llcable  to  the 
case,  and  defendant  was  entitled  to  have  the 
jury  BO  Instructed,  (b)  The  presiding  Judge 
•nbstltnted  'ordinary*  tor  'slight'  care,  which 
totally  changed  the  meaning  of  the  request 
(c)  The  modification  was  erroneous  and  con- 
fusing, for  It  is  impossible  that  the  failure  to 
«zerclse  ordinary  care  can  ev»  constitute 
gross  negUgence.  (d)  Nes^lgence  Is  not  a  ques- 
tion of  foct  for  the  Jury,  but  a  mixed  question 
of  law  and  fact  (e)  The  rule  stated  In 'd'  did 
not  prevent  the  presiding  Judge  from  char- 
ging said  request"  The  request  contained 
a  sound  proposition  of  law,  and  should  have 
been  charged  wlUuAit  modification;  but  the 
defendant  has  no  ground  of  complaint  by 
reasm  of  the  modlflcatl<Hi,  as  it  was  too  fa- 
vorable to  It  After  the  presiding  Judge  had 
defined  negligence.  It  vas  not  reversible  er^ 
cor  to  t^  the  Jury  that  ne^lgence  was  a  fact 
for  tbem.  It  Is  the  duty  of  the  presiding 
Judge  to  instruct  the  Jury  as  to  what  constl- 
tutu  negligence,  and  It  Is  the  duty  of  the 
Jury  to  decide  vhethn  It  ezlsts  In  a  particn- 
lar  case. 


The  seventh  exceptlcm  Is  aa  f(^ows:  "The 
defendant's  fourth  request  to  charge  was  as 
follows:  'If  the  plaintiff  at  the  time  of  the 
alleged  collision  did  not  exercise  that  kind 
of  care  which  even  the  careless  and  indiffer- 
ent would  be  expected  to  exercise  under  the 
circumstances,  and  such  want  ot  care*  con- 
tributed to  the  disaster,  he  cannot  recover  a 
verdict'  The  presiding  Judge  modified  It  as 
follows:  'I  charge  you  that  with  this  quali- 
fication that  if  that  care  which  a  careless 
or  Indifferent  person  would  be  expected  un- 
der ordinary  circumstances  to  ot)8erve  would 
amount  to  gross  negligence,  then  he  cannot 
recover.'  Error  is  imputed  to  such  modifi- 
cation for  the  following  reastms:  (a)  In 
omitting  the  words  'in  want  of.'  immediate- 
ly preceding  the  words  *that  care,'  in  the 
second  sentence  in  said  modification,  (b) 
The  request  states  a  correct  principle  of 
law  applicable  to  the  case,  which  the  defend* 
ant  was  entitled  to  have  submitted  to  the 
Jury,  (c)  Defendant  was  entitled  to  the 
charge  that  the  absence  of  that  care  which 
even  the  careless  and  Indifferent  would  be 
expected  to  exercise  under  the  drctunstan- 
ces,  as  matter  of  law,  amounted  to  gross 
negligence,  and  it  was  error  to  submit  that 
question  to  the  Jury."  ^e  proceed  to  a  con- 
sideration of  subdivision  "a.'  The  language 
of  the  circuit  Judge  modifying  the  request 
shows  upon  Its  face  that  words  were  acci- 
dentally omitted^  It  however,  appears  that 
the  only  modlflcatlott  Intended  was  to  sub- 
stitute the  word  "ordinary"  In  the  place  ot 
the  word  "the,"  Immediately  preceding  the 
word  "circumstances."  Even  conceding  that 
the  request  was  free  from  «Tor,  the  modifi- 
cation was  not  iHr^udldsl  to  the  defendsnt 
and  enabled  the  Jury  more  clearly  to  com- 
prehfmd  the  propoitftloa  of  law  embodied  In 
thft  request  As  the  circuit  judge  only  modi- 
fied the  request  In  the  particnlar  hereinbe- 
fore motioned,  he  did  not  submit  to  the 
Jury  whether  the  absence  of  that  care  which 
even  the  careless  would  be  expected  to  ex- 
ercise amounted  to  gross  negligence.  When 
the  (duurge  la  considered  as  a  -whole,  it  wlU 
be  seen  that  it  was  not  erroneous  In  the  par- 
ticular Just  muitloned. 

The  eighth  exception  Is  as  fMlows:  "The 
seventh  request  of  defendant  was  as  fol- 
lows: 'If  the  Jury  bdleve  fnnn  tiie  evidence 
that  the  plaintiff,  by  the  exercise  of  Mdlnary 
prudence  and  fore^a^t  could  have  observed 
the  approach  of  the  train,  then  he  cannot  re- 
covw,  and  thdr  vwdlct  must  be  for  the  de- 
fendant' No  ntereacB  Is  made  In  the  charge 
to  said  request  looA  it  is  submitted  that  the 
presiding  judge  ored  In  not  charging  said 
request"  This  request  was  obnoxious  to 
the  law  In  two  partlcnlars:  (1)  It  contained 
a  charge  npcm  the  tacts;  and  (2)  It  derived 
ttie  plaintiff  of  tiie  right  he  had  to  reeovw 
damages  unless  he  was  guilty  of  gross  ne^ 
gence,  as  provided  by  the  statute  herein- 
before  mentioned.  It  Is  the  Judgment  of  this 
court  that  the  Judgment  ot  the  circuit  court 
be  afflnneda 
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REYNOLDS  t.  WOOD. 
(Saprem*  Oinrt  of  Georgia.  Jnlr  14,  1900.) 

TAX  LUnra-^PROPBRTT  BUBJEOT  AS  BOTWDBN 
CRBDITOR& 
This  case,  upon  tts  facta,  1*  controlled  b7 
the  rule  laid  down  In  Brooks  v.  Matledge,  28 
S.  B.  119.  100  Ga.  3(17,  and  Is  distinguishable 
from  Bank  t.  McWilliams,  33  8.  E.  860,  107 
Ga.  532,  for  the  reason  that  In  the  latter  the 
tax  liens  were  in  existence  before  the  party  ow- 
ing the  taxes  had  made  the  first  conreyance  of 
proi>erty,  while  in  the  former,  as  in  the  pres- 
ent case,  the  tax  Hens  arose  after  the  tax  debt- 
or had  executed  a  security  deed  conveying  one 
of  the  parcel*  of  realty  inrolTcd. 

(Syllabns  by  the  Court) 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry.  Judg& 

Action  between  J.  H.  BeynoldB  and  C  D. 
Wood.  From  the  Judgment,  Beynolds  brings 
error.  BeTened. 

C.  A.  Thomwell  and  Fooche  &  Fouche,  for 
plaintiff  in  error.  M.  B.  Eubanks,  for  defend- 
ant In  error. 

PBB  CURIAM.  Judgment  rerened. 


SOUTH  CAROLINA  &  G.  R.  CO.  t.  AUGUS- 
TA SOUTHERN  R.  CO. 

(Sapreoe  Court  of  Georgia.    July  13,  1900.) 

HQUITABLB  PBTITION  «  DBHVRRBR  —  BBDVN- 
OANCT  — LEASE  OF  RAILROAD  —  CONSTRUC- 
TION—DEFAULT  BY  LESSEE— FORFKITURB- 
PLBADINQ. 

1.  A  petition,  though  mainly  in  the  form  of 
an  equitable  petition,  is,  under  the  uniform  pro- 
cedure act  of  1887  (now  embodied  in  CSt.  Oode, 
I  4937),  maintainable  as  an  action  at  taw  if 
it  sets  forth  a  legal  cause  of  action.  If  it  does 
this  in  substance,  it  Is  good  against  a  general 
demurrer,  or  a  motion  to  dismiss  in  the  nature 
of  such  a  demurrer.  In  case  such  a  petition  is 
nnnecessariiy  Toluminoos,  or  contains  redun- 
dant, superfluous,  or  Irrdevant  matter,  or  is  not 
properly  paragraphed,  or  is  in  any  respects  not 
sufficiently  clear  and  distinct,  its  defects  in 
these  respects  may  and  should  be  reached  by 
an  appropriate  and  timely  special  demurrer. 

2.  Where  two  railroad  companies  entered  in- 
to a  contract  for  the  lease  by  one  of  them  of 
■II  the  property  of  the  other  for  the  entire  peri- 
od of  its  corporate  existence  under  Its  charter 
and  all  renewals  thereof,  the  main  considera- 
tion of  the  contract  operating  beneficially  for 
the  lessor  being,  "TTie  rents  and  covenants  here- 
inafter contained  to  be  paid  and  performed  by" 
the  lessee,  and  where  the  contract  stipulated 
that  the  latter  was  "to  have  and  to  hold,"  dur- 
ing the  stipulated  term,  the  property  of  the  les- 
sor, the  lessee  "paying  the  rents,  keeping  and 
perfcMiming  the  covenants  herein  contained,  to 
be  kept  and  performed  on  its  part,  as  herein- 
after stipnlated,"  then  all  of  the  agreements, 

ttromises,  and  stipulations  on  the  part  of  the 
eseee  preceding  the  words  last  qnoted,  the 
keeping  of  which  was  essential  to  a  Just,  fair, 
and  reasonable  performance  by  tt  of  the  con- 
tract  as  a  whole,  shonld  be  treated  as  cove- 
nants, whether  in  the  parts  of  the  contracts  set- 
ting forth  these  agreements,  promises,  and 
stiptUationa  th^  were  expressly  ao  de^gnated 
or  not. 

3.  When,  in  a  contract  of  the  nature  above 
Indicated,  it  was  expressly  provided  that  in  case 
the  lessee  shonld  at  any  time  fail  to  pay  to  the 
lessor  such  sum*  of  money  as  may  be  due  un- 
der the  contract,  *^r  Bball  fail  to  perform  any 
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other  covenant  ^ereln,  and  such  default  or 
failure  to  perform  shall  continue  for  thirty  days 
after  written  notice  requiring  such  perform- 
ance, then  and  In  every  such  case  It  shall  be 
lawful  for  the  nessorl,  at  its  option,  to  re-enter 
into  and  upon  its  said  Hue  of  railway  and  oth- 
er property  hereby  leased,  and  every  part  there- 
of, and  take  possession  thereof,  and  have  and 
hold  such  property,  together  with  all  addi- 
tions, and  improvements  which  shall  have  been 
made  to  the  same;  and  ail  the  right,  title,  and 
interest  whatsoever  of  the  [lessee]  in  and  to 
said  property  shall,  upon  such  re-mtry.  thereup- 
on whofly  cease  and  determine.*'  add,  that 
upon  a  breach  by  the  lessee  of  any  one  or  more 
of  such  agreements,  promises,  and  stipulations 
as  are  indicated  In  the  preceding  note,  it  be- 
came the  rlidit  of  the  lessor  to  Institute  an  ac- 
tion for  the  forfdture  ot  the  lease. 

4.  When,  among  the  covenants  contained  in 
such  a  contract,  there  was  one  for  the  pay- 
ment of  interest  on  certain  bonds,  mere  failure 
to  promptly  pay  such  interest  would  not  consti- 
tute a  ground  of  forfeiture.  If  the  lessor  did  not 
elect  to  do  so  when  the  default  occurred,  and  if, 
before  the  filing  of  its  petition,  interest  had 
in  fact  been  paid. 

5.  The  petition  In  the  present  case  sufficiently 
set  forth  the  covenants  made  by  the  defendant 
company,  and  suflidently  alleged  breaches  of 
several  of  them  by  the  defendant  to  entitle  the 
plaintiff  to  institute  its  action,  and  the  same 
was  in  substance  good  against  the  motion  to 
dismiss  made  at  the  trial  term. 

(Syllabua  by  the  Court) 

Error  from  Boperlor  court;  Blchmond  coun- 
ty; B.  L,  Brlnson,  Judge. 

Action  by  the  Augusta  Southern  Railroad 
Company  against  the  South  Carolina  &  Geor- 
gia Railroad  Company.  Judgment  for  plain- 
tiff. Defendant  brings  error.  Affirmed. 

Jos.  B.  Cummlng.  for  plaintiff  in  error. 
Boykin  Wright.  J.  R.  Lamar,  and  EL  H.  Cal- 
laway, for  defendant  in  error. 

LEWIS.  J.  1-8.  This  case  was  before  this 
court  at  the  October  term,  1898,  and  Is  re- 
ported in  107  Ga.  164.  S3  S.  E.  36.  The  con- 
tract upon  which  the  plaintiff's  action  was 
based  is  set  forth  fully  in  that  volume,  which 
renders  It  unnecessary  to  copy  the  same  again 
In  the  re[>ort  of  the  case  now  before  us.  After 
that  deci8k)n,  when  the  case  came  on  again 
to  be  heard  before  the  cotirt  below,  a  mo- 
tion was  made  by  defendant's  counsel,  orally, 
to  dismiss  the  petition  ("the  supreme  court 
of  Georgia  having  held  that  said  petition  did 
not  present  any  grounds  for  equitable  relief"), 
on  the  following  grounds:  First,  because 
there  were  do  proper  pleadings  to  support  an 
action  at  law;  second,  because  a  legal  cause 
of  actltm  is  not  set  out  The  court,  after 
argument  for  and  against  the  motion,  toob 
the  same  under  advisement,  and  on  January 
16,  1900.  rendered  judgment  refusing  said 
motion  to  dismiss.  On  this  Jo^nwnt  of  the 
court,  oror  Is  assigned  In  the  bill  of  excep- 
tions. 

It  was  simply  decided  In  this  case,  when  It 
was  flrst  here,  that  the  contract  entered  Into 
by  these  railway  corporations  was  one  Xtt 
lease,  and  not  of  partnership,  and  did  not  es- 
tablish any  trust  relations  between  the  par^ 
ties  thereto.  The  petition  seems  to  be  mainly 
In  the  f6rm  of  an  aqnltaMe  ^oceedlng.  It 
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witf  evidently  filed  under,  the  uniform  pro- 
cedure act  of  1^  (now 'embodied  In  Civ. 
Code;  I  49S7).  Tbe  petition  prayed  for  a  de- 
cree declaring  tbe  lease  forfeited,  for  dam- 
age!, for  a  receiver  pending  the  litigation, 
for  an  accooBtlng,  and  for  general  relief.  At 
the  first  preliminary  hearing  bad  In  tbe  case, 
tbe  trial  Judge  appointed  receivers  to  take 
charge  of  the  road  and  operate  It  until  final 
decree.  Tbe  lessee  excepted  to  that  decision, 
and  the  case  was  brought  here  for  review. 
In  order  to  obtain  tbe  equitable  relief  sought 
In  tbe  petition.  It  was  contended  that,  under 
the  contract  between  tbe  parties,  a  partner- 
ship .was  created*  or  at  least  a  trust  relation 
existed  between  them,  and  th^-efore  equity 
had  jurisdiction.  This  court  held  that  that 
was  not  a  correct  construction  of  the  contract, 
and  therefore  equity  had  no  jurisdiction  to 
grant  tbe  relief  sought,  and,  Inasmoch  as 
the  Judgioent  excepted  to  granted  equitable 
r^lef  purely.  It  was  reversed.  This  court, 
however,  did  not  decide,  nor  Is  there  any  such 
Intimation  In  tbe  opinion  written  by  Chief 
Jlistice  Simmons,  that  the  petition  set  forth 
no  valid  cause  of  action  at  law.  On  tbe  con- 
trary, at  the  conclusion  of  the  oplnlou.  It  was 
recognized  that,  under  our  system,  legal  and 
equitable  causes  may  be  joined  In  one  action, 
yet,  if  the  petition  contain  no  equity,  the 
court  cannot  award  equitable  rehef.  The  fur- 
ther Idea  Is  conveyed.  In  the  decision  In  that 
case,  that  tbe  plalntllTs  petition  was  predi- 
cated solely  upon  matters  over  which  courts 
of  law  have  jurisdiction.  This  court  has  not 
held,  therefore,  that  no  cause  of  action  what- 
ever was  tet  forth  In  this  case,  but  simply 
that  tbe  facts  all^d  did  not  entitle  plaintiff 
to  the  equitable  relief  sought  Tbe  decision 
was  to  the  effect  that  plaintiff  made  a  case 
at  law  only,  and  was  not  entitled  to  tbe  ex- 
traordinary remedy  of  a  receiver.  We  think 
tt  a  w^-establlabed  doctrine  by  the  decisions 
of  this  court  that  a  petition  brought  under 
the  uniform  procedure  act  of  1887  may  era- 
brace  both  equitable  and  legal  causes  of  ac- 
tion; but,  becanse  tbe  equitable  rights  pray- 
ed for  are  denied.  It  does  not  follow  that  tbe 
legal  rights  set  forth  will  not  be  enforced. 
We  will  therefore  consider  briefly  the  main 
question  involved  in  tbe  present  Issue  before 
us.  as  to  whether  or  not  a  legal  cause  of 
action  Is  set  forth  In  idalntUTs  petltltm,  upon 
irblch  tbe  court  can  grant  adequate  relief 
In  law. 

We  call  attention  to  tbst  provision  In  the 
contract  whldi  Is  set  forth  ta  the  petition,  to 
tbe  following  effect:  "In  case  the  South  Car- 
olina Company  shall  at  any  time  fall  to  pay 
aucb  soms  of  money  as  may  be  payable  by  It 
to  tbe  Augusta  Company,  v^n  Hie  same 
shall  have  become  payable  according  to  the 
terms  hereof,  and  luCb  default  iball  continue 
tMrty  days  after  written  donand  for  payment 
of  the  same,  or  shall  ftUl  to  perfocm  ai^  othst 
covenant  herein,  and  aoch  default  or  fnllnre 
to  perform  shall  continue  for  thirty  days  after 
written  notice  requlrli^  such  performance, 
&en  and  la  vrexj  waA  ease  It  ahaU  be  lawfnl 


for  the  Augusta  Company,  at  Its  option,  to 
re-enter  Into  and  upon  Its  said  line  of  railway 
and  otbtf  property  hereby  leased,  and  every 
part  thereof,  and  take  possession  thereof,  and 
have  and  hold  such  pn^rty,  together  with 
all  additions  and  Improvements  which  sliall 
have  been  made  to  tbe  same;  and  all  the 
right,  title,  and  Interest  whatsoever  of  the 
South  Carolina  Company  In  and  to  said  prop- 
erty shall,  upon  such  re-entry,  thereupon 
wholly  cease  and  determine."    Among  the 
(diarKM  In  tbe  petition  It  was  alleged  that  the 
covenant  under  article  2  of  tbe  contract  was 
violated  by  the  defendant.  In  that  the  rolling 
stock  and  engines  of  the  company  had  t>een 
allowed  to  get  out  of  repair  and  run  down 
without  renewing  tbe  same,  and  aie  in  aoch 
condition  that  the  business  handled  has  to  be 
done  at  greatly  Increased  cost  and  risk  to 
tbe  company;  and,  in  addition  to  this,  good 
engines  and  coaches  from  the  Augusta  South- 
ern have  been  taken  and  put  oa  the  main  line 
of  the  South  Carolina  &  Georgia  Railroad, 
and  Inferior  engines  and  coaches  substituted 
for  them,  which  were  unfit  for  hauling  and 
handling  the  business  of  the  Augusta  South- 
em  to  advantage  and  with  economy  and  safe- 
ty, etc.    The  petition  also  alleges  that  the 
agreement  under  article  3  of  the  contract  baa 
been  violated.  In  that  tbe  defendant  failed 
to  keep  said  accounts  therein  mentioned  In 
the  manner  required,  and  has  failed  to  keep 
the  same  open  at  all  times  to  the  Inspection 
of  the  officers  of  the  Augusta  Company,  and 
has  failed  and  refused  them  the  privilege  of 
taking   copies   and   memoranda   of  them, 
though  so  requested  to  do  by  petitioner  and 
its  officers  duly  appointed  for  that  purpose; 
that  defendant  failed  to  fnmlsh  to  the  pre^- 
dent  of  the  Augusta  Company  on  the  iSth 
day  of  September,  1897,  and  IBtb  day  of 
March,  18^  a  complete  statement,  as  stipu- 
lated for,  of  all  the  receipts  and  dtsbnrse- 
ments  received  and  paid  out  for  the  Augusta 
Company  durli^  the  preceding  current  half 
years  ending  June  SOtfa  and  December  Slat, 
respectively;   that  defendant  has  failed  t« 
furnish  such  a  statement  at  other  times, 
when  the  same  was  called  for  by  resolutloa 
of  the  board  of  directors  of  tiie  Augusta  Com- 
pany, and  failed.  In  compliance  with  such  res- 
olution, to  submit  to  the  Inspection  of  persons 
designated  by  said  board  vouchers  which  said 
board  asked  to  be  inspected.  In  connection 
with  the  statement  of  accounts  In  the  traffic 
department,  and  failed  and  refused  to  allow 
said  penona  so  designated  to  take  memo- 
randa and  copies  thereof,  to  tbe  injury  and 

damage  of  petitioner,    dollars.  There 

were  a  number  of  other  breaches  of  the  con- 
tract alleged  against  the  defendant  just  as 
specifically  as  we  have  pointed  out  in  the 
above  cases,— for  Instance,  in  charging  a  high- 
er rate  of  Interest  than  was  agreed  upon  for 
carrying  the  floating  Indebtedness  of  plalnttff 
company,  as  provided  for  In  artldea  4. 6, 6,  and 
T  of  the  contract,  and  by  charging  Interest  not 
paid  on  bonds;  and,  again,  for  Tl<riatlng  the 
■greonent  In  artlelo  8  to  make  fidr  and  Just 
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division  of  fiKlght  and  passenger  ratei ;  ud 
also  bj  violating  a  iffovUlpn  In  tbe  aann 
article  by  cbaxglnc  txpemam  of  agents  work- 
ing for  botb  roailB,  and  by  allowing  plaintiff 
to  bave  ao  voice  in  fixing  Insurance  \4>on  Its 
property.  Following  tlie  article  containing 
tbe  above  stipulation  la  tbe  dause  In  tbe  con> 
tract  taereluabove  quoted  from  article  10. 
wtatcta,  in  ^teet,  stipulates  that  If  tbe  Bootn 
Carolina  Company  sball  fall  to  pay  any  sums 
of  moner  that  may  be  payable  xo  tbe  Angusia 
Company,  or  sball  foil  to  perform  any  cov- 
enant tber^n,  and  soeb  default  or  failure  to 
perform  sball  continue  for  SO  days  alter 
written  notice  requiring  sucb  performance, 
tben  tbe  Soutb  Carolina  Company  forftits  its 
rigbts  under  the  lease,  and  plaintiff  has  a 
right  to  the  possession  of  the  proi>erty.  We 
thinii  the  term  "coTenants*"  used  In  this  ar- 
ticle, clearly  refers  to  those  agreements  Just 
preceding  in  tbe  contract,  alleged  In  tbe  peti- 
tion to  have  been  violated  as  above  specified; 
for  tbe  keeping  of  these  stipulations,  and  a 
compliance  with  the  obligations  Imposed  up- 
on the  defendant  thereby,  we  think.  Is  es- 
sential to  a  fair  and  reasonable  perform- 
ance of  tbe  contract  as  a  whole,  and  they 
should  be  treated  as  covenants,  whether  the 
parts  of  the  contract  setting  forth  these  agree- 
ments and  stipulations  were  expressly  so  des- 
ignated or  not  A  material  and  serious  vlo> 
latlon  of  any  of  these  undertakings  and  obll- 
gations  tai  tbe  part  of  the  defendant  company 
would,  by  virtue  of  the  terms  of  the  contract 
Itself,  work  a  forfeiture  of  the  property  leaa> 
ed.  and  would  give  the  right  to  plaintiff  to  re- 
cover possession  thereof.  Upon  this  point  the 
contract  itself  is  the  law  of  tbe  case.  While 
the  petition  In  this  case  may  contain  irrele- 
vant matter,  and  may  not  pro[>erly  be  parar 
graphed,  yet  it  does  set  forth  a  legal  cause  of 
action  In  sidiBtance,  and  we  tblok.  after  a 
careful  reading  of  it,  that  it  is  good  against 
a  general  demurrer,  or  a  motion  to  dismiss 
in  the  nature  of  such  demurrer.  If  the  first 
ground  of  tbe  motion  to  dismiss  means  any- 
tbmg  more  than  that  a  legal  cause  of  action 
is  not  set  out  the  purpose  Is  to  attack  the 
form  of  pleading  for  some  defect  wliich  Is 
amendable,  and  this  cannot  be  done  by  a 
motion  nor  by  a  demurrer  after  ttie  appear- 
ance term.  Ward  v.  Frtek  Co.,  KS  Ga.  804. 
22  S.  E.  899;  City  of  Augusta  v.  Lombard. 
101  Ga.  724,  28  S.  H.  994.  In  Telegraph  C& 
V.  Jenkins.  92  Ga.  308,  17  S.  E.  S20,  tiie  prin- 
ciple Is  announced  that  If  the  declaration  is 
defective  in  matter  of  form,  In  failing  to 
make  proper  or  full  allegations  with  refers 
ence  to  the  defendant  company's  negligence^ 
that  was  a  matter  for  special  demurrer.  The 
declaration  being  good  la  substance,  tbe  court 
did  not  err  in  overruling  a  general  demurrer 
thereto.  In  Prlntup  v.  I^nd  Co.,  90  Oa.  ISO, 
15  S.  E.  764,  It  was  decided:  "Want  of  cer- 
tainty and  driflnlteoess  in  setting  forth  the  de- 
fense, being  a  defect  of  form,  would  not  vi- 
tiate the  pleas,  unless  pointed  out  by  special 
demurrer."  See.  also,  James  v.  Railroad  Co.. 
90  Ga.  6D5,  IG  &  EL  612,  where  It  was  bald 


that,  though  a  petltlw  was  d^bctlve  In  form 
at  tha  first  term.  It  aboold  not,  at  the  trial 
term,  be  dismteed  on  defendant's  motim, 
made  on  the  gronnd  that  the  allqiations  as  to 
the  nature  and  extent  of  the  Injuries  were 
too  vague,  ancertain,  and  IndeOnite  to  pnt  do> 
fendant  on  notice  as  to  the  nature  of  the  case 
to  be  proved.  We  think,  therefore,  the  spe- 
cial objeetiona  urged  by  learned  counsel  tor 
plaintiff  In  error  In  this  case,  as  to  defects  la 
the  petition,  while  many  of  them  might  ban 
been  taken  advantage  of  by  special  demurrer, 
are  not,  under  repeated  rulings  of  this  court; 
good  In  a  motion  to  dismiss  a  case  at  the  trial 
term. 

4.  Among  the  covenants  contained  In  tha 
contract  in  this  case  there  was  one  for  the  pay* 
ment  of  Interest  on  certain  bonds,  which 
plaintiff  allies  to  have  been  violated.  It 
seems  that,  under  article  1  of  tbe  contract, 
defendant  obligated  itself  to  pay  tbe  prln* 
dpal  and  Interest  as  tb^  became  due,  uptui 
a  certain  series  of  bonds;  and  It  was  charged 
\n  tbe  petition  that  it  failed  and  refused  to 
perform  said  covenant  and  agreement  by  re^ 
fusing  payment  of  certain  coupons  on  said 
bonds,  although  they  wore  duly  presented  to 
defendant  fm  payment  by  the  lawful  owners 
and  holders  tbneof  under  tbe  terms  of  the 
contract  of  lease,  to  the  injury  and  damage  of 
petitioner.  It  further  alleged  that  this  fail- 
ure and  refusal  continued  for  many  montba, 
to  the  annoyance  and  damage  of  plaintiff. 
Construing  this  under  the  rule  that  pleadings 
should  be  construed  moat  strongly  against 
the  pleader,  as  there  Is  no  allegation  that 
these  bonds  bad  not  been  paid  before  the  snit, 
while  the  failure  and  refusal  continued  for 
many  months,  tbe  inference  Is  that  defendant 
finally  paid  them  before  any  action  was  tak- 
en against  It  by  the  plaintiff.  If  the  plaintiff 
tben  did  not  elect  to  avail  Itself  of  Its  rights 
growing  out  of  this  default  while  It  was  In 
existence,  we  do  not  think  such  a  ftiilure  to 
promptly  pay  this  Interest  would  CMUtttnta 
a  good  gronnd  of  forfeiture. 

5.  We  conclude,  therefore,  that  the  petition 
In  tbe  present  case  sufficiently  sets  forth  the 
covenants  made  l^  the  defendant  company, 
and  sufficiently  alleges  breaches  of  several  of 
them  to  entitle  the  plaintiff  to  proceed  with 
this  action  for  the  purpose  of  having  adju- 
dicated Its  rigbts  at  law;  and  there  was  there- 
fore no  error  In  the  court  overruling  the  mo- 
tion to  dismiss,  made  at  the  trial  term.  Jud|^ 
meat  affirmed.  All  tbe  Justices  concurring. 


GARLAND  T.  80UTHBRN  KT.  CO. 
(Supreme  Court  of  Geo^a.    July  IS,  1900.) 

OARRIBRS-INJDRT  TO  PASSSNaBRn-COII- 
PLAINT. 

Where  a  petition.  In  an  action  stcsinst  a 
railwar  cfltnpsny  for  personal  fnjurlea.  alleged, 
in  substance,  that  tbe  plaintiff  whs  a  paMoenger 
upon  a  freight  train  of  the  dpfebdant:  that  at 
the  reqaest  of  the  conductor,  he  occupied  a  neat 
In  the  upper  part  of  tbe  cab,  and  rrataincd 
there  until  the  train  reached  the  outskirts  of 
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the  town  to  which  he  was  solng,  when,  the 
train  coming  to  ■  full  stop,  which  the  plaintiff 
thought  was  for  the  parpose  of  allowrDg  him 
to  get  off,  he,  in  order  to  get  his  effects  togeth- 
•Ti  preparator7  to  leaving  the  train,  followed 
the  conductor  to  the  lower  part  of  the  cab, 
where  the  conductor  left  him  standing,  saying 
to  him,  "Stay  here  nntil  we  pull  up  to  the  dwot, 
and  you  can  then  get  out;"  that  the  train  then 
moved  forward  rapidly,  and  plaintiff,  for  the 
purpose  of  seeing  when  he  reached  the  depot, 
stood  by  a  window  of  the  cab,  holding  firmly 
to  the  window,  in  such  a  position  as  to  protect 
himself  against  all  ordinary  and  usual  Jerks 
and  jars  incident  to  a  freight  train;  that  while 
he  was  In  this  {wsitioD  the  train,  by  reason  of 
the  negligence  of  the  defendant's  employes  in 
charge  tnereof,  was  suddenly,  and  without 
warning,  stopped,  with  such  a  tremendous,  un- 
asttaL  and  unnecessary  shock  as  to  Jerk  plain- 
ttff*8  hands  loose  from  the  widow,  so  violently 
wrenching  them  from  their  hold  upon  the  win- 
dow as  to  tear  a  ring  and  the  flesh  from  one 
of  his  fingers;  that  the  shock  overturned  buck- 
ets of  water  in  the  car,  moved  several  inches 
an  iron  stove,  which  was  fastened  to  the  floor, 
and  threw  the  plaintiff  violently  against  some 
obatftde  in  the  car  and  to  the  floor,  rendering 
him  tor  a  time  nnconaclons;  that  he  sustained 
veiT  serious  injuries,  the  nature  and  extent  of 
which,  his  sufferings  therefrom,  his  earning 
capadty  before,  and  for  a  stated  period  after, 
the  injury,  and  the  pecuniary  amount  of  his 
damages,  belDg  all  set  forth,— Md,  that  the  pe- 
tition set  fortn  a  cause  of  action,  and  should 
not  have  been  dismissed  upon  demnrm. 

(SyUabus  br  the  Oourt) 

Error  from  superior  court,  Henry  county; 
B.  J.  Reagan,  Judge. 

Action  by  H.  X  Garland  against  the  South- 
ern Railway  Company.  Judgment  for  de- 
fendant Plaintiff  brings  error.  Reversed. 

Lloyd  Cleveland,  for  plaintiff  in  error.  0. 
B.  Battle,  for  defendant  In  error. 

PBB  CURIAM.  Judgment  revrawd. 


PHIIiLXPS  8t  at  T.  LOWTHBS. 
(Supreme  Cosrt  of  Georgia.    July  18,  1000.) 
WII>L«~TRD8T— ACnON~NBCa»SABT  PARTIES. 

1.  Where  a  testator  directly  devised  and  be- 
queathed to  two  minor  grandsons  described 
realty  and  personalty,  "to  be  equally  divided  be- 
tween them,"  and  in  his  will  directed  that,  '*if 
either  of  them  should  die  without  children  or  the 
deseendauts  of  children,  then  his  part  shall  go  to 
the  survivor  or  his  children  or  descendants  of 
children,  but,  if  neither  of  them  should  leave  any 
diUd  ot  oescendanti  of  children,  then  said  prop- 
erty" to  revert  to  the  testator's  estate,  and  where 
two  named  persons  were  by  the  wilt  "appointed 
guardians  and  trustees  of  the  property  hereby 
bequeathed  to"  the  grandsons,  the  will,  howev- 
er, not  imposing  upon  them  any  duties,  the  in- 
tention was  to  make  these  persons  trustees  of 
the  estate  which  the  grandsons  took  under  the 
will,  and  the  trust  thus  created  became  execut- 
ed on  the  arrival  of  both  grandsons  at  majori- 
ty, ms  bring  so,  the  trustees  so  appointed 
w«re  not  necessary  parties  to  an  action  subse- 
qncntly  instituted  by  one  of  the  grandsons 
against  the  legal  representative  of  the  other, 
who  bad  died,  for  the  recovery  of  property 
wblch  the  latter  In  hla  lifetime  had  rccuTcd  un- 
der this  provision  of  the  will. 

2,  The  court  erred  in  dismissing  tlw  action 
for  want  of  proper  parties. 

(ISyllabus      the  Court.) 


Error  from  superior  court.  Polk  county;  C. 
G.  Janes,  Judge.. 

Action  by  W.  P.  Phinips  and  otbers 
against  B.  F.  Lowther,  executor.  From  a 
Judgment  ut  dismissal,  plabitlffs  bring  nror. 
Reversed. 

J.  B.  Conyers  and  Neel  &  Neel,  for  plain- 
tiffs In  error.   F.  A.  Irrln  and  W.  0.  Bunii, 

for  defendant  in  error. 

PBB  CURIAM.  Judgment  reTersed. 


BAILET  V.  FULTON  COUNTY. 

(Supreme  Court  of  Georgia.    July  12,  1900.) 

COUNTIBS— TORT  OF  CHAIN-QANQ  8DPBRIN- 
TBNDBNT. 

A  county  Is  not  liable  for  a  tort  committed 
by  a  chain-gang  superintendent  In  onlawfuily 
imprisoning  one  and  compelling  him  to  work, 
although  tne  same  was  done  in  obedienr«  to 
Instructions  from  the  county  authorities. 
(Syllabus  by  the  Gourt.» 

Error  from  city  Qoort  of  Atlanta;  A.  B. 

Calhoun,  Judge. 

Action  by  Henry  Bailey  against  Fulton 
county.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Daley  A  Hall,  for  plaintiff  Id  error.  I*  Z. 
Bosser,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  petition  of  Henry 
Bailey  set  forth  that  for  some  alleged  viola- 
ttoa  of  the  municipal  ordinances  of  the  city 
of  College  Park  he  was  sentenced  by  the 
mayor  to  senre  a  term  of  six  months  In  the 
county  chain  gang  of  Fulton  county;  that 
after  the  Imposition  of  this  sentence,  which 
was  wholly  unauthorized  by  law,  the  marshal 
of  that  city  delivered  the  plaintiff  Into  the 
custody  of  the  superintendent  ot  the  chain 
gang,  who  confined  and  kept  the  plalntifT  at 
work  thereon  for  a  period  of  more  than  five 
months;  and  that  "the  acts  and  doings  of 
said  superintendent  In  thus  confining  this  pe- 
titioner at  hard  labor  in  said  chain  gang  was 
done  in  obedience  to  instructtons  issued  to 
him  by  the  county  authorities  of  said  county." 
The  petition  was  dismissed  on  demurrer,  and 
the  plaintiff  excepted. 

The  only  question  for  dedrion  Is  whether 
or  not  a  county  is  liable  In  damages  for  a 
tort  of  the  character  committed  upon  the 
plaintiff  in  error.  We  are  aulte  clear  that  It 
fs  not  That  "a  municipal  corporation  Is  not 
liable  for  the  torts  of  policemen  or  other 
officers  engaged  In  the  dlscha^  of  the  du- 
ties Imposed  on  them  by  law"  is  now  a  part 
of  our  statute  law,  codified  from  decisions  of 
this  court  Pol.  Code,  I  744.  The  principle 
upon  which  the  eases  referred  to  were  based 
Is  obvlouBly  applicable  to  like  torta  commit- 
ted by  county  officials.  Aside  from  this.  It  Is 
also  In  the  Code  expressly  proTlded  that 
county  Is  not  liable  to  suit  for  any  cause  ot 
action  unless  made  so  by  statute"  (Id.,  f  341); 
and  there  la  in  this  state  no  statute  rmder 
Ing  a  couuty  liable  fw  any  anch  cum  of  ae* 
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tlon  as  Uut  Mt  forth  In  tbe  present  petition. 
The  oneetlon  of  the  UablUty  of  a  county  for 
torti  committed  by  ita  officers  was  fully  dis- 
cussed In  the  case  of  Millwood  t.  Dekalb 
Co.,  106  Oa.  743,  82  S.  E.  &77.  See  the  opin- 
ion of  Mr.  Justice  Cobb  and  the  authorities 
therein  cited.  Counsel  for  the  plalutlff  in 
error  sought  to  bring  this  case  within  the 
ruling  announced  In  Barfleld  v.  Macon  Go. 
(Ga.)  31  S.  K  596,  following  the  decision  In 
Smith  T.  Floyd  Col,  86  Qa.  420.  11  S.  E.  850. 
in  which  It  was  held  that,  "construing  the 
constitution  of  1877  snd  the  Code  together, 
a  right  of  action  exists  against  a  county  for 
damaging  private  property  for  public  uses  In 
constructing  the  approaches  to  a  county 
bridge,  thereby  elevating  the  roadway  abore 
an  adjacent  lot,  so  as  to  hinder  access  to 
the  lot  from  the  road."  These  cases,  bow- 
ever,  turned  upon  the  constitutional  right  of 
persons  whose  property  Is  taken  or  damaged 
tor  public  uses  to  have  Jwt  and  adequate 
compensation  for  the  same,  and  the  corre- 
sponding liability  which  would  necessarily  at- 
tach when  the  taking  or  damaging  was  done 
by  a  county  In  its  capacity  as  a  public  cor> 
poratlon.  Manifestly,  the  framers  of  the  con- 
stitution contemplated  that  counties.  In  mak- 
ing public  Improvements,  would  take  or  dam- 
age private  property,  and  accordingly  the  con- 
stitutional provision  above  referred  to  was  held 
to  create  a  right,  Irreapecdve  of  express  legis- 
lative enactment,  to  bring  an  action  against  a 
county  in  such  cases.  The  whole  subject  U ' 
fully  discussed  by  Chief  Justice  Bleckley  In 
the  case  cited  from  85  Ga.  and  11  S.  E..  and 
therefore  need  not  now  be  further  elaborated. 
The  present  case  Is  of  an  altogether  different 
character.  While  It  Is  true  that  the  constitu- 
tion declares  that  "no  person  shall  be  de- 
prived of  life,  llber^,  or  property  except  by 
due  process  of  law,"  there  Is  nothing  In  that 
Instrument  which  either  expressly  or  by  Im- 
plication Imposes  upon  counties  a  liability  for 
the  tortious  acts  of  any  officer  committed  In 
violation  of  this  provision  of  our  fundamental 
law.  Judgment  affirmed.  All  the  Justices 
conconlng. 


ADAMS  V.  GARNBS. 
(Supreme  Court  of  Georgia.    July  13,  1900.) 

IpfCtmON— CLAIM  OF  THIRD  PARTT— WITH- 
DRAW AL—D  AM  AG  B  S~FRIVOM>OS 
APPBAI^NBW  TRIAL. 

1.  The  privilege  given  by  the  statute  to  a 
daimaot  to  withdraw  his  claim  one  time  with- 
out the  consent  of  the  plaintiff  In  fi.  fa.  must  be 
exercised  before  a  judement  has  been  rendered 
finding  the  property  subject,  and  aasesBing  dam- 
ages EecauBe  uie  claim  was  interposed  for  de- 
lay only;  and  when,  after  such  a  judgment  baa 
been  rendered  in  a  justice's  court,  an  appeal 
therefrom  is  taken  to  the  superior  court,  the 
claimant  has  no  right  In  the  latter  court  to 
withdraw  Us  claim  without  the  consent  of  the 
plaintiff. 

2.  There  being  In  this  case  no  finding  by  the 
jury  as  to  the  value  of  the  property  levied  up- 
on, the  court  erred  in  adjudging  that  the  10  per 
cent,  damages  which  they  found  against  the 
claimant  because,  in  th^  opinion,  the  dalm 


was  filed  for  delay  only,  should  he  assessed  up- 
on the  full  amount  of  the  execution;  for,  un- 
der section  4627  of  the  Civil  Code,  this  canno 
be  done  unleas  the  value  of  the  property  in  dls 
pute  exceeds  that  amount,  and,  in  the  absence 
of  any  finding  that  such  Is  the  fact,  tbei'e  is  no 
lawful  basis  for  making  such  an  assessment. 

3.  Inasmuch  as  the  proviaioos  of  the  Code  io 
relation  to  the  aaseasment  of  damagea  for  al- 
tering a  frivolous  appeal  are  neceaaarity  ap- 
plicaEle  to  those  cases  only  In  which  money  ver- 
dicts are  rendered,  and  cannot  be  enforced  In 
claim  cases,  the  court  committed  further  error 
in  giving  judgment  against  the  claimant  for  20 
per  cent,  of  the  amount  of  the  execution  as 
damagea  for  entering  an  appeal  which  the  Jury 
found  was  frivolous. 

4.  Since,  however,  the  commission  of  errors 
In  entering  a  Judgment  affords  no  cause  for 
granting  a  new  trial,  but  should  be  made  the 
snbject-matter  of  a  direct  bill  of  exceptions, 
the  grounds  of  the  motion  for  a  new  trlsl  now 
under  review,  complaining  of  the  errors  pointed 
out  m  the  two  preceding  notes,  were  entirely 
without  legal  merit. 

5.  l^e  evidence  In  this  case  demanded  the 
verdict  returned  by  the  jury.  This  being  nty, 
the  general  grounds  of  the  motion  for  a  new  tri- 
al afforded  no  reason  for  setting  the  verdict 
aside;  and  as  the  only  special  ground  of  that 
motion,  other  than  those  relating  to  the  errors 
committed  In  rendnrlng  the  Judgment,  is  based 
upon  the  refusal  to  allow  the  claim  to  he  with- 
drawn, which  ruling  was  right,  there  was  no 
cause  whatever  for  granting  a  new  trial,  and 
the  court  erred  in  so  doing. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bartow  county; 
A.  W.  Flte,  Judge. 

Action  by  J.  J.  Adams  against  one  Cames. 
On  levy  of  ezecutlou,  Emma  J.  Cames,  de- 
fendant's wife.  Interposed  a  claim.  The  prop- 
erty was  found  subject  In  the  Justice  court, 
and,  on  appeal  to  superior  court.  Judgment  was 
rendered  for  the  plaintiff  In  execution,  and  a 
new  trial  waa  granted.  Plaintiff  brings  er- 
ror. Reversed. 

Jas.  B.  Conyera,  for  plaintiff  in  error. 
ThoB.  W.  Mllner,  for  defendant  In  error. 

LITTLE,  J.  An  execution  Issued  from  a 
Justice's  court  In  favor  of  Adams  against 
Cames  for  the  principal  sum  of  $100,  besides 
interest  and  costs  of  suit,  and  was  levied  on 
two  mules,  as  the  property  of  the  defendant; 
and  a  claim  was  Interposed  by  Emma  J. 
Cames,  his  wife.  On  the  trial  of  the  Issue 
In  the  Justice's  court  the  property  was  found 
subject,  with  a  judgment  for  damages,  the 
Justice  having  found  that  the  claim  was  In- 
teriMsed  for  delay  only.  An  appeal  was  en- 
tered to  the  superior  court,  and  the  Jury  there 
returned  a  verdict  that  the  property  levied 
on  and  claimed  was  subject,  and  that  the 
claim  was  frivolous  and  Intended  fbr  delay 
only,  and  assessed  10  per  cent  damages 
against  the  claimant  The  Jury  also  found 
that  the  appeal  was  frlvolons.  On  this  ret- 
dlct  a  Judgment  was  rendered  In  the  supe- 
rior court  that  the  «Eeciid(Hi  do  proceed,  and 
that  the  plaintiff  In  fl.  fa.  recover  of  the 
claimant  fl4.99  ai  damages,  because  the 
claim  was  frivolous  and  Intended  for  delay 
only,  this  sum  being  10  per  cent  of  the 
IHrlndpal  and  interest  appearing  to  be  due  on 
the  fl.  fiu  It  was  also  further  adjudged  that 
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tbe  plaintiff  recover  of  the  claimant  the  fur- 
ther Bum  of  129.98  as  damases  because  the 
appeal  was  found  to  be  frivolous  and  Intend- 
ed for  delay  only,  this  laat  sum  being  20 
per  cent  of  tbe  amount  of  the  execution. 
The  claimant  made  a  motion  for  a  new  trial 
on  the  grounds  that  tbe  verdict  was  con- 
trary to  law  and  evidence,  and  because  the 
court  erred  In  refusing  to  permit  the  claim- 
ant to  withdraw  her  claim  on  tbe  trial  of 
the  appeal  In  tbe  superior  court.  It  being  tbe 
first  withdrawal  Insisted  on  by  the  claimant. 
The  motion  also  contained  two  other  grounds, 
which  will  be  noticed  below.  A  new  trial 
waa  granted,  and  the  plaintiff  sued  out  a  btU 
of  exceptions,  alleging  that  the  court  erred  in 
granting  a  new  trial.  No  cross  bill  of  excep- 
tions, alleging  error  In  entering  the  judgjnent, 
was  sued  ont  by  the  claimant 

L  There  was  no  merit  in  the  special  ground 
of  the  motion  for  a  new  trial  alleging  error  in 
the  refusal  of  the  court  to  allow  the  vlthdraw- 
alof theclalm.  Weareoftheioplnlonthat after 
the  case  had  reached  the  superior  court  on  ap- 
peal from  a  Judgment  In  the  Justice's  court, 
which  had  determined  the  property  to  be  sub- 
ject to  the  execution,  and  assessed  damages 
because,  In  the  opinion  of  the  Justice,  the 
claim  was  interposed  for  delay  only,  the 
claimant  had  no  rl^t  to  witlidraw  ber  claim. 
It  18  true  that  section  4626  of  the  Civil  Code 
nsgatlTely  grants  the  right  to  a  claimant  to 
withdraw  or  discontinue  a  claim  one  time 
without  tbe  oHisent  of  tlie  jdaintiff  in  execor- 
tlon.  Bxidanatlons  have  been  attempted  to 
be  made  of  this  provision  of  our  statute^  from 
time  to  Ume.  which  are  not  altogether  satla- 
Cactory;  but,  without  regard  to  tbe  wisdom 
or  Justice  of  granting  this  privilege,  this 
court  is  committed  to  the  doctrine  that  it 
must  be  erorclsed  before  a  Judgment  has  been 
rendered  assessing  damages  in  favor  of  tbe 
plaintiff  In  execution.  Attawoy  t.  Dyer,  8 
Oa.  181.  That  case  was  tried  when  the  laws 
providing  for  an  appeal  from  one  Jury  to  an- 
other in  tbe  superior  court  were  In  force.  On 
the  first  Jury  trial  the  property  was  found 
subject,  together  with  60  per  cent,  damages 
for  delay.  Prom  this  verdict  the  claimant 
appealed,  and,  after  the  appeal,  moved  to 
withdraw  his  claim.  Tbe  court  ruled  that  it 
could  not  be  done  after  such  a  verdict  Tt 
is  true  that  tbe  appeal  In  that  case  was  not 
made  frwn  a  Justice's  court,  but  tbe  principle 
ruled  In  the  case  is  that  this  privilege  of  with- 
drawal must  be  exercised  before  a  Judgment 
tias  been  rendered  which  awarded  damages 
to  the  plaintiff  in  fl.  fa.  The  ruling  there 
made  covers  jthls  case,  l)ecause,  undoubtedly, 
by  the  Judgment  of  a  court  of  competent  Ju- 
risdiction the  property  In  the  case  at  bar  had 
been  found  subject,  and  damages  for  delay 
only  awarded,  and  It  was  that  very  Judgment 
wbldi  the  claimant  sought  to  have  set  aside 
by  an  appeal  to  the  superior  court  Clearly, 
she  could,  within  tbe  restrictions  Imposed  by 
law,  have  dismissed  her  appeal;  but  after  an 
adjudication  on  the  merits  of  tbe  claim  case, 
on  a  verdict  finding  damages  against  her  for 


delay,  and  an  appeal  taken  from  tbe  Judg- 
ment rendered,  there  Is  not  as  we  under- 
stand the  law,  any  prlrliege  on  the  part  of 
the  claimant  to  withdraw  her  claim.  See 
Btrlcliland  T.  Maddox.  9  Ga.  190;  Parker  t. 
Beeman.  28  Ga.  475;  Renneker  v.  McMlchAel. 
SS  Ga.  94. 

2.  One  of  the  grounds  of  the  motion  for  a 
new  trial  above  referred  to  alleged  that  the 
Judge  erred  in  including  Iji  the  Judgment  an 
award  of  the  10  per  cent  damages  which  the 
Jury  found  against  the  claimant  becanse.  In 
their  opinion,  the  claim  was  filed  for  delay 
only.  We  are  of  the  opinion  that  In  this  re- 
spect the  court  did  commit  error,  for  tbere 
was  no  finding  as  to  the  value  of  the  prop- 
erty levied  upon.  Indeed,  there  was  n»  erl- 
dence  on  tills  subject  Section  4627  of  tbe 
Civil  Code  i^ovldes  that  on  the  trial  of  claims 
to  property  which  are  pending  in  the  superior 
court,  when  damages  sluU  be  found  by  the 
Jury  they  shall  be  assessed  upon  tiw  vhole 
amount  then  due  upon  the  execution,  provided 
the  value  of  the  property  In  dispute  exceeds 
the  amount  of  the  execution,  and  upon  tbe 
value  of  the  property  when  it  te  less  tlian 
the  amount  of  the  execution  whldi  bad  been 
levied.  In  this  cose  the  damagn  whldi  were 
found  by  the  Jury  were  assessed  upon  tbe 
whole  amount  of  tiie  execution,  without  any 
proof  of  the  value  of  tbe  property  on  wblcb 
tile  execution  was  levied,  or  any  flndlng  by 
tbe  Jury  as  to  this  matter.  In  the  absence 
of  such  a  finding,  no  legal  asaessment  of  the 
damages  could  have  been  made,  and  tiie  coort 
therefore  erred  In  assessing  tbe  damages  cm 
tiie  amount  of  the  execution. 

8.  In  their  verdict  the  Jury  declared  that 
the  appeal  was  frivolous  and  Intended  for 
delay,  and  the  court  thereupon  entered  a 
Judgment  also,  for  20  per  cent,  on  the  amomit 
of  the  plaintiff's  e»cutIon  against  the  dalm- 
snt  This,  we  Ihlnfe,  was  also  error.  By  sec- 
tion 4473  of  the  Clvn  Code  It  Is  provided 
that  If  on  the  trial  of  any  appeal,  except  from 
a  Justice's  court.  It  appears  to  the  Jury  tbtit 
the  appeal  was  friroloUH  and  Intended  for  de- 
lay only,  they  shall  assess  damages  against 
the  appellant  In  favor  of  the  respondent, 
for  such  delay,  not  exceeding  25'  per  cent 
on  the  principal  sum  wblcb  they  stiall  find 
due,  and,  if  the  Judgment  of  tbe  superior 
court  should  be  that  an  appeal  from  a  Jus- 
tice's court  is  frivolous  and  Intended  for  delay 
only,  said  court  shall.  In  addition  to  the  final 
Judgment  In  the  case,  enter  Judgment  against 
the  appellant  for  20  per  cent  damages  on  said 
frivolous  appeal.  Evidently  the  presiding 
Judge  applied  these  provisions  to  the  case  at 
bar,  but  in  our  opinion,  they  cannot  be 
made  applicable  to  a  claim  case,  but  only  to 
cases  of  appeal,  wherein  the  Jury  returns  a 
verdict  for  a  sum  of  money.  This  la  un- 
doubtedly correct,  because  tbe  ihotIbIoiu  o( 
the  section  are  Intended  to  Impose  4  penalty 
on  litigants  who  enter  an  appeal  to  the  su- 
perior court  on  grounds  which  are  frlTfrious. 
for  the  purpose  of  delaying  the  processes  of 
the  courts.  In  claim  cases^a,  separate  prorl- 
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sloa  to  accompUab  the  game  purpoce  la  made 
by  statute.  In  the  trial  of  all  claim  caaea 
the  Jury  ia  lUTeited  wltb  full  power  to  fix 
anch  pMialty  on  the  claimant,  In  the  nature  ot 
damages,  as  they  think  proper,  not  less  than 
10  per  cent,  where  it  is  determined  that  the 
cUilm  la  interposed  for  delay.  The  section 
which  autbodzes  damages  to  be  asseaaed  tor 
a  frivolous  appeal  contemplates  two  classes 
of  cases:  The  flrat  Is  a  case  where  the 
appeal  Is  entered  from  a  court  other  than  a 
Justice's  court,  where  a  rerdlct  t<x  money 
la  rendered  on  the  appeal.  In  sncb  a  case, 
U  the  Jury  are  of  the  opinion  that  the  appeal 
was  frivolous  and  Intended  for  delay,  they 
shall  assess  damages  against  the  appellant, 
not  exceeding  25  per  cent  on  the  amount 
they  shall  find  to  be  due.  The  second  1b  that 
If,  on  the  trial  of  an  appeal  from  a  Justice's 
court  the  Judge  of  the  superior  court  de- 
termines that  the  appeal  was  frivolous  and 
Intended  for  delay  only,  he  shall,  In  addition 
to  the  final  Judgment,  enter  a  Judgment 
against  the  appellant  for  20  [>er  cent  dam- 
ages. In  each  case  a  final  money  Judgment 
must  express  a  sum  od  which  a  given  per 
cent  shall  be  assessed. 

4.  While  it  is  clear  that  the  court  erred  in 
the  particulars  pointed  out  In  the  two  pre- 
ceding divisions  of  this  opinion,  it  was  not 
permissible  to  attempt  to  review  these  errors 
by  motion  for  a  new  trIaL  If  anything  Is 
well  settled.  It  la  that  the  commission  of 
errors  In  entering  a  Judgment  affords  no 
cause  for  granting  a  new  trial,  but  the  same 
should  be  made  the  subject-matter  of  a  direct 
bill  of  exceptions.  It  follows,  without  doubt 
that  the  two  grounds  of  the  motion  for  a  new 
trial  now  under  conalderatiou  were  entirely 
without  legal  merit  and  that  it  was  Improper 
to  set  the  verdict  aside  and  grant  a  new  trial 
fOr  the  reasons  set  forth  In  these  grounds. 

6.  The  verdict  which  the  Jury  rendered  In 
this  case  was  absolutely  demanded  by  the 
evidence.  This  being  so,  the  general  grounds 
of  the  motion  for  a  new  trial  afforded  no  rea- 
son whatever  for  setting  the  verdict  aside; 
and  having  shown  that  the  one  special  ground 
of  that  motion,  other  than  those  relating  to 
the  errors  committed  in  rendering  the  Judg- 
ment Is  based  upon  the  refusal  to  allow  the 
withdrawal  of  the  daim,  which  ruling,  we 
have  undertaken  to  show,  was  correct,  it  fol- 
lows that  the  motion  for  a  new  trial  had  not 
In  It  a  single  meritorious  ground.  The  court 
therefore  erred  in  setting  aside  the  verdict 
and  this  is  so  although  this  was  the  first 
grant  of  a  new  trial  In  this  case.  Judgment 
reversed.  All  the  Justices  concurring. 


QUIBOUBT  r.  AI«ABASiA  O.  S.  &  CO. 
(Supreme  Oonrt  ot  Georgia.    July  12,  1900.) 

INJURY  TO  KMPIX)Tfi-CONTRIBUTORY  NXQU< 
OBNCB— DIRECTINO  VERDICT. 

1.  Ad  emplo7S  of  a  raiiroad  companj,  who 
was  lajared  In  andettaking  to  mount  a  rapid- 
ly movmg  llat  car      placing  his  foot  the 


lid  of  the  Journal  box,  sad  adstag  a  standsrd 
which  had  been  inserted  in  an  opening  in  the 
side  of  the  car  in  order  to  prevent  the  freight 
thereon  from  falling  ttB,  was  not  either  uader 
the  general  rules  of  law  or  any  Alabama  stat- 
ute, entitled  to  a  recovery  on  the  ground  that 
the  Btaudard  slipped  in  tne  socket  and  caused 
him  to  fail,  when  there  was  no  testimony  tend- 
ing to  show  that  the  standard  was  placed  on 
the  car  as  a  means  of  mounting  the  same,  but 
on  the  contrary,  positive  testimony  that  it 
was  not  placed  there  or  intended  to  be  vaed 
for  that  purpose. 

2.  When  an  emplojQ  has  his  choice  of  two 
ways  in  which  to  perform  a  dutj,  the  one  safe, 
though  inconvenient,  and  the  other  dangerouSi 
he  is  bound  to  select  the  safe  method;  and  if. 
Instead  of  so  doing,  he  elects  to  pursue  the  dan- 
KO-ous  way,  and  is,  in  conseqnence,  Injured,  he 
IS  guilty  of  such  negligence  as  will  bar  an  ac- 
tion for  damages  against  the  master.  The  prin- 
ciple here  announced  Is  recognised  law  in  tha 
state  of  Alabama. 

3.  If  there  was,  in  the  present  caae,  any  evl- 
deoce  tending  to  show  that  the  plaintiff  acted 
in  an  emergency,  It  was  one  of  his  own  making, 
and  the  defendant  company  could  not  be  held 
respoDiible  on  the  theory  that  It  had  bj  its  neg- 
ligence placed  him  in  such  a  poaition  as  to  re- 
lieve him  of  the  duty  of  exercising  ordinal^ 
care  for  his  own  safety. 

4.  TTie  evidence  demanded  a  verdict  for  the 
defendant,  and  there  was  no  mag  in  directiiv 
the  Jnry  to  find  accordingly. 

CByllabna  by  tha  Court) 

Error  from  city  court  of  Atlanta;  A  B.  Oal- 
boun.  Judge. 

Acthm  by  A.  J.  Qnlronet  against  the  Ala- 
bama Great  Sonthern  Ballraad  Company. 
Jndgmrat  fbr  defendant  PlaintlfC  brings  v- 
ror.  Affirmed. 

Westmoreland  Bros.,  for  plaintiff  In  error. 
Dorsey.  Brewster  A  Howell  and  A  Heymana. 
for  defendant  in  error. 

COBB.  J.  Qulrouet  brought  suit  in  the 
city  court  ot  Atlanta  against  the  Alabama 
Great  Southern  Railroad  Company,  a  corpora- 
tion chartered  under  the  laws  of  the  state  of 
Alabama,  for  damages  for  personal  injuries 
alleged  to  have  been  brought  about  by  the 
negligence  of  the  defendant  At  the  trial  the 
court  directed  a  verdict  for  the  defendant 
and  the  plaintiff  excepted. 

The  case,  takeu  in  Its  most  favorable  light 
for  the  plaintiff,  will  appear  from  the  follow- 
ing summary  of  the  evidence:  Tbe  plaintiff 
testified  that  he  was  employed  by  the  defend- 
ant as  a  flagman  on  one  ot  its  freight  trains, 
and  that  the  occasion  on  which  he  was  In- 
jured, the  train  had  entered  a  side  track  to  let 
a  passenger  train  pass.  After  the  latter  train 
bad  gone  by,  the  freight  train  backed  out  from 
the  side  track  onto  the  main  line.  "He  had  per- 
formed all  he  was  required  to  do  when  he  turn- 
ed the  switch  to  let  the  train  back  out"  The 
train  had  a  caboose  attached,  with  steps  to  it 
The  plaintiff  sought  to  mount  the  fourth  car 
from  the  caboose.  The  brakes  on  this  car, 
which  the  plaintiff  had  himself  "put  on,"  were 
causing  the  wheels  to  slide  and  smoke,  aud  hla 
purpose  In  mounting  the  car  was  to  release 
the  brakes.  When  brakes  are  on  so  tight  as 
to  cause  the  wheels  to  slide,  there  Is  danger 
of  the  wheels  bursting,  and  thus  causing  tha 
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train  to  be  wn^ed.  The  Jonnul  box  upon 
which  he  stepped  wu  scmetlmea  called  the 
"grease  box."  Tbe  wheels  of  the  car  are  fas- 
tened to  the  axle,  and  the  wheel  and  the  axle 
both  turn.  The  axle  passes  through  the  Jonr^ 
nal  box,  which  has  a  lid  on  it,  placed  some- 
what like  the  rooC  of  a  house,— a  little  slants 
Ing.  arease  and  waste  are  put  In  tbe  journal 
box  to  keep  It  from  getting  warm.  There 
was  no  band  hi^  on  the  car,  or  atber  means 
provided  for  mounting  this  car.  The  train 
was  running  at  the  rate  of  five  or  six  mll«  an 
hour.  When  the  plaintUC  attempted  to  mount 
the  car.  It  was  necessary  for  him  to  toke  hold 
ot  a  large  standard,  which  was  on  the  car 
for  the  purpose  of  preventing  the  pipes  with 
which  the  car  was  loaded  from  rolling  off. 
and  place  his  foot  upon  the  Journal  box*  and 
in  this  way  mount  The  standard  was  so 
large  that  he  ooold  not  graq?  It,  but  was 
teQulred  to  throw  his  band  and  wrist  around 
It,  and  us  he  did  to,  and  placed  his  foot  upon 
the  Journal  box,  and  threw  bis  weight  on  the 
standard.  It  turned  with  blm,  threw  blm 
down,  and  threw  his  foot  off  the  Journal  box 
undw  the  wheels  of  the  car,  whldi  passed 
over  his  ankle,  foot,  and  leg,  and  caused  him 
to  suBtaln  painful  and  serious  injuries.  The 
socket  in  which  the  standard  worked  was 
square,  snd  the  standard  was  round,  and  not 
properly  fitted  In  It,  or  It  would  not  have 
turned.  The  plaintiff  further  testified  that  it 
was  the  cuBtom  of  the  employee  to  mount  the 
car  In  the  way  he  sought  to  do,  but  there  was 
no  evidence  showing  that  the  company  knew 
ot  this  custom  and  assented  to  it  The  de- 
fendant Introduced  In  evidence  a  copy  of  one 
of  Ito  rules  in  force  at  the  time  the  plaintiff 
was  Injured,  which  declared  that  the  defend- 
ant's employes  must  not  attempt  to  get  on  or 
off  trains  while  in  motion,  and  that,  if  they 
did  so,  it  would  be  at  their  own  peril  and 
risk.  Certain  statutes  of  Alabama  were  In- 
troduced in  evidence  by  the  plaintiff,  the  fol- 
lowing being  BO  much  of  the  same  as  are  ma< 
terial  to  the  preBent  InveBtlgatlon:  "When  a 
personal  Injury  1b  received  by  a  servant  or 
employ^  in  the  service  or  buainess  of  the 
maBter  or  employer,  the  msBter  or  employer 
is  liable  to  answer  In  damage  to  buc^  Bervant 
or  employ^,  as  if  he  were  a  stranger,  and  not 
engaged  In  such  service  or  employment,  In  the 
cases  following:  When  the  Injury  is  caused 
by  reason  of  any  defects  to  the  condition  of 
the  ways,  works,  machinery,  or  plant  connect- 
ed with  or  used  in  the  business  of  the  mast^' 
or  employer.  When  such  injury  is  caused  by 
reason  of  the  negligence  of  any  person  In  the 
service  or  employment  of  the  master  or  em- 
ployer, who  has  the  charge  or  control  of 
any  signal,  point,  locomotive  engine,  swlt<di, 
car,  or  train  upon  a  railvray,  ta  ot  any  part 
ct  the  track  of  a  railway." 

1.  It  Is  a  general  rale  of  law  that  a  serv- 
ant cannot  recover  of  the  master  for  injuries 
resulting  from  the  use  of  machinery  or  appli- 
ances for  a  purpose  for  which  they  were  not 
intended  by  the  master,  and  for  which  it  was 
not  necessary  that  they  should  be  used,  bow- 


eT«r  defective  sncfh  lotpliancea  may  be.  In 
nndertakhig  to  use  an  appliance  for  a  purpose 
for  which  It  was  not  Intoided  by  the  master, 
the  servant  takes  nptm  himself  the  risk  Inci- 
dent to  such  use.  Wood,  Mast  &  8erv.  f  402; 
Bailey,  Uast  Llab.  p.  28;  1  Shear,  ft  B.  Keg. 
p.  S46,  and  nummus  cases  dted  to  note  4; 
Hamilton  v.  Ballroad  Ca,  SB  Ga.  S46;  9  S. 
SL  670;  Bancoad  Co.  r.  Dtokey.  90  Ga.  401. 
16  B.  B.  212;  Baflway  Go.  t.  Beiyn<dds,  OS 
Ga.  B70,  20  8.  B.  70.  This  rule  Is  not  con- 
trarened  t^y  the  stotote  of  Alabama  above 
quoted,  or  any  statute  totrodnced  to  evidence, 
and  it  will  be  presumed  that  the  general  law 
on  toe  subject  Is  of  force  to  that  stote.  Ap- 
plying this  rule  to  toe  facto  ot  the  preset  case, 
we  do  not  think  the  platotlff  would  have  been 
entitled  to  recover  on  the  theory  toat  the 
standard  was  defective.  The  standard  was 
not  placed  on  tiie  car  for  the  purpose  of  beiUK 
used  by  entployfis  to  mounting  the  car.  It 
was  placed  there  to  prevent  the  pipes  from 
rolling  off,  and  was  sultoble  tor  this  purpose. 
The  fact  that  tiie  standard  waa  round,  and 
did  not  fit  the  sodKt,  whldi  iras  square.  Is 
not  a  matter  about  which  the  plaintiff  can 
complain^  unless  there  iras  a  necessity  for 
him  to  use  toe  standard  for  that  purpose  at 
that  time  to  order  to  pn^rly  discharge  tbe 
dutlea  Imposed  upon  him     the  master. 

2.  There  was,  however,  according  to  the 
evidence,  no  such  neces^ty.  The  car  he  at- 
tempted to  mount  was  the  fourth  car  from 
the  caboose,  and  the  latter  could  have  been 
easily  and  safely  mounted  by  steiM.  llila, 
toerefore,  was  the  safer  and  less  dangerous 
method  of  reaching  toe  brake  which  needed 
attention.  Nor  was  it  necesssry  for  toe  ptoin- 
tiff  to  remain  at  toe  swtteb  until  the  caboose 
had  passed,  for  he  testified  that  he  had  per- 
formed  all  he  was  required  to  do  when  he 
turned  the  switch  to  let  the  train  back  out. 
While  It  was  more  Inconvenient,  still  he  could 
have  reached  toe  car  by  going  first  upon  the 
catKKJBe  or  other  cars,  which  had  appropriate 
appliances  for  use  in  going  upon  them,  and  It 
was  his  duty  to  have  used  the  more  appropri- 
ate and  less  dangeroua  method.  In  such  a 
caBC,  the  use  of  toe  more  dangerous  method, 
even  though  It  he  the  one  of  greater  conven- 
ience, would  preclude  a  recovery  If  injury  re- 
sults. This  principle  was  recognised  by  the 
supreme  court  of  Alabama  in  the  case  of  Rail- 
road Co.  V.  George,  94  Ala.  200. 10  South.  145, 
cited  m  Railway  Co.  v.  Harbin  (Ga.)  30  8.  E. 
218.  In  toe  Alabama  case  It  was  held:  "If 
there  are  two  apparent  ways  of  discharging 
the  required  service,  one  more  dangerous  than 
the  other,  the  employe  is  bound  to  select  the 
latter,  and  Is  guilty  of  Bucb  negligence  aa  will 
bar  an  action  for  damages  if  he  selecto  toe 
former,  and  is  thereby  injured." 

3.  If  toe  locking  of  toe  wheel  and  conse- 
quent danger  to  toe  trato,  and  toe  failure  to 
mount  the  caboose  or  otoer  cars  with  proper 
appliances  for  that  purpose,  brought  about  an 
emergency,  It  was  one  of  toe  plaintiff's  own 
creation,  and  he  wIU  not  be  allowed  to  toke 
any  advaiitage  therefrom.         la  tl^  con^ 
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nectlon.  Briscoe  t.  Ballway  Co.,  103  Gs.  221, 
28  a  E.  S3S. 

4.  We  tiilnk  there  waa  no  possible  view  of 
the  case  which  would  have  justified  a  recov- 
ery for  the  plaintiff,  but  that  hla  InJorleB  were 
the  result  of  his  own  gross  negligence  In  the 
premises.  There  was  therefore  no  error  In  di- 
recting the  Jury  to  return  a  rerdlct  In  favor  of 
tbe  defendant  Jadgmmt  afBrmed.  AU  the 
Justices  concurring. 


BOMAR  T.  EQUITABLB  MORTG.  CO. 

(Supreme  Court  of  Georgia.   July  9,  1900.) 

NOTB-n^CTION  BT  PATBS-TITLB. 

The  payee  of  a  promissory  note,  in  posses- 
sioo  of  the  same,  is  presumed  to  own  It,  al- 
though his  indorsement  thereon.  Id  full  or  in 
blank,  may  stand  uncanceled.  He  may  sue  up- 
on such  note,  and  bis  title  to  the  same  cannot 
be  inquired  into,  unless  it  be  necessary  for  the 
protection  of  the  defendant,  or  to  let  ui  the  de- 
fense which  he  seeks  to  make. 
(Syllabus  by  tiie  Court) 

Error  from  snperior  court  Donglaa  county; 
C  G.  Janes,  Judge. 

Action  by  the  Equitable  Mortgage  Com- 
pany agalDst  Parker  M.  Bomar.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

L.  B.  Bay,  for  plaintiff  In  error.  Payne  & 
Tye.  J.  A.  Noyes.  and  J.  S.  James,  for  defend- 
ant In  error. 

FISH,  J.  The  Equitable  Mortgage  Com- 
pany brought  suit  against  Parker  M.  Bomar 
upon  two  promissory  notes;  one  being  for  tbe 
principal  sum  due,  and  the  other  being  an 
Interest  coupon  note^  Both  notes  were  pay- 
able to  tbe  order  of  the  plaintiff.  When  tbe 
Dotes  were  offered  In  evidence  by  the  plain- 
tiff upon  the  trial,  tbe  following  entry  ap- 
peared upon  the  back  of  tbe  principal  note: 
"American  Loan  and  Trust  Company,  Trus* 
tee  for  Debenture  Holders  under  Agreement 
with  Equitable  Mwtgage  Company,  Octo- 
ber 15.  1S06.  Equitable  Mortgage  Compa- 
ny, by  Chas.  B.  Hobbs,  Assistant  Treasurer." 
The  defendant  objected  to  the  notes  going  In 
evidence  "because  It  appeared  from  tbe  in- 
dorsement uiK>n  the  principal  note  that  the 
plaintiff  had  parted  with  its  title  to  said 
notes  before  tbe  filing  of  aald  suit,  and  that 
tbe  rl^t  of  action  was  In  the  American  Loan 
A  Trust  Company,  trustee,  and  not  In  said 
plaintiff."  Tbe  objectkm  was  oTermled.  and 
tbe  notes  admitted  In  etldenoe.  Defradant 
excepted  and  assigned  error  upon  this  ruling 
of  the  conrt  We  are  of  opinion  that  there 
la  no  merit  in  the  exception.  The  note  was 
In  poBBesslon  of  tbe  payee,  and  the  presump- 
tion was  that  It  mm  the  owner,  notwltiutand- 
Ing  Its  Indorsement  i^xm  the  note  stood  un- 
cancded.  and  It  had  a  ilgbt  to  sue  thereon  in 
Its  own  name.  In  Dngan  t.  U.  S.,  8  Wheat 
172,  4  L.  Ed.  862,  It  was  held  "tbat  If  any 
person  who  Indorses  a  bill  of  exchange  to  an- 
tttliw.  whetber  for  value  w  for  the  purpose 


of  collection,  shall  come  to  the  posaessiim 
thereof  again,  he  shall  be  regarded,  unless 
the  contrary  appear  In  evidence,  as  tbe  bona 
fide  holder  and  proprietor  of  such  bill,  and 
shall  be  entitled  to  recover,  notwithstanding 
there  may  be  on  It  one  or  more  Indorsements 
In  full,  subsequent  to  the  one  to  bim,  without 
producing  any  receipt  or  Indorsement  back 
from  either  of  such  Indorsees,  whose  names 
he  may  strike  from  tbe  bill,  or  not,  as  he 
may  think  proper."  In  Daniel,  Xeg.  Inst,  S 
]19S,  the  rule  is  stated  to  be  that,  "where 
there  appears  on  the  paper  the  plaintiff's 
own  indorsement,  it  will  be  presumed  either 
that  he  had  not  perfected  his  indorsement  by 
delivery,  or  that  tbe  paper  has  been  returned 
to  him  as  his  own  property,  and  in  either  case 
he  has  tbe  right  to  sue  upon  It"  In  2  Band. 
Com.  Paper,  {  717,  the  author  says:  "Tbe 
payee's  possession  of  a  bill  or  note  Is  prima 
facie  evidence  of  title  in  him,  notwithstanding* 
bis  own  indorsement  Is  erased,  and  even.  It 
has  been  held,,  notwithstanding  his  own  spe- 
cial Indorsement  or  indorsement  In  blank,  un- 
canceled." To  the  same  effect  see  S  Band. 
Com.  Paper,  S  And  4  Am.  &  Eng.  Enc. 

Law,  280.  There  are  numerous  adjudicated 
cases  to  this  effect  cited  by  tbe  authorities 
above  referred  to,  and  there  can  be  no  qnes- 
tloo  but  that  the  great  weight  of  Judicial 
opinion  sustains  the  doctrine.  It  Is  true  that 
this  court  held  in  Southern  Bank  of  Georgia 
V.  Mechanics'  Sav.  Bank,  27  Ga.  262,  that 
"where  a  bill  of  exchange  or  draft  Is  indorsed 
In  full  by  the  payee,  suit  cannot  be  main- 
tained In  the  name  of  the  payee  while  the 
indorsement  stands."  The  decision,  however, 
was  rendered  by  only  two  Judges,  and  we  are 
therefore  not  compelled  to  follow  it  In 
Leltner  v.  Miller.  49  Ga.  486,  It  appeared  that 
Miller  sued  C.  B.  Leltner,  as  principal,  and 
S.  A.  Leltner,  as  indorsbr,  on  a  note  made  by 
C.  B.  Leltner,  payable  to  S.  A.  Leltner  or 
bearer,  and  indorsed  as  follows:  "8.  A.  Lelt- 
ner. J.  V.  H.  Allen,  Treasurer.  L.  H.  Miller. 
Pay  I.  C.  Plant,  or  order,  for  collection."  The 
plaintiff  Introduced  tbe  note  and  closed,  when 
the  defendant  moved  for  a  nonsuit  on  tbe 
ground  that  plaintiff  bad  shown  title  out  of 
himself  by  bis  Indorsement  on  the  note  sued 
on.  The  motion  was  overruled,  and  the  de- 
fendant excepted.  This  court  held  that  "al- 
though plaintiff's  name  may  be  on  tbe  back 
of  the  note  sued  on,  he  may  recover  against 
tbe  maker,  as  the  law  will  presume,  in  the 
absence  of  proof  to  the  contrary,  that  an  in- 
dorsement by  bim  was  never  completed  by 
delivery,  or,  If  he  had  delivered  it  so  indorsed, 
that  he  had  taken  It  up,  and  was  agahi  the 
legal  holder  or  Indorsee." 

When  the  objectlm  of  the  defendant  to  the 
Introduction  of  the  notes  In  the  preset  case 
was  overruled,  he  tendered  what  be  termed  a 
■^lea  In  abatemrait"  which  was,  in  effect, 
tbe  same  as  tbe  objection  urged  by  him  to 
the  admission  of  the  notes  In  evidence,  al- 
leging that  knowledge  of  the  fact  that  title 
to  the  notes  sued  on  was  not  In  the  plaintiff 
had  just  come  to  Um,  by  xeason  of  tbe  In- 
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doraanrat  npon  the  principal  note  not  baring 
been  en^ed  npon  tbe  copy  note  attached 
to  tbe  copy  declaration  serrad  upon  him. 
Upon  objecUoD  by  tbe  plabitlff,  tbte  plea  was 
disallowed,  and  the  defendant  assigns  enor 
npon  this  nilti^.  Tbe  plea  was  not  verified, 
and  It  does  not  appear  upon  what  ground  the 
court  based  Its  order  disallowing  It  It  Is 
clear,  however,  that  there  was  no  error  In 
tbia  ruling  of  tbe  court  Section  86Q8  of  the 
Civil  Code  provides  that  "tbe  Utle  of  the 
holder  of  a  note  cannot  be  Inquired  Into  unless 
It  is  necessary  for  the  protection  of  the  de- 
fendant, or  to  let  hi  the  defense  which  he 
leeks  to  make."  It  was  not  pretended  that 
It  was  necessary  to  attack  the  plalntifTs 
title  to  tbe  notes  for  tbe  protection  of  the 
defoidant,  or  to  let  la  any  defense  which  he 
sought  to  make.  Jn^ment  affirmed.  All  the 
lostlceB  eonenrrliV' 


FULOHUM  V.  rULOHDll. 

(Supreme  Court  of  Georgia.  July  8, 1900.) 
WIDOW'S  SUFPORT-^DOUBNT. 
The  administrator  of  an  estate  from  which 
a  year's  support  for  the  widow  of  the  intestate 
baa  been  duly  and  fiDaUjr  set  apart  in  money 
cannot  when  an  execution  has  been  iamied 
against  him  tor  the  collection  of  the  same,  go 
behind  the  Judnnent  for  the  purpose  of  showing 
that  he  Is  eDtltled  to  a  credit  apon  the  judg- 
ment tor  money  advanced  by  him  from  tbe  es- 
tate to  tbe  widow  upon  her  year's  snpport  be- 
fore It  was  finally  set  aside. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  superior  conrt,  Pnlaskl  county; 
B.  D.  Evans,  Judge. 

Action  by  If.  J.  Fnlghnm  against  A.  B. 
Fulghum  as  administrator.  Judgment  for 
plaltttut.  On  levy  of  execution,  admlntstrar 
tor  flies  affidavit  of  liability.  MoUon  to  dis- 
miss overroled,  and  plalntlfl  brings  error. 
Reversed. 

J.  H.  Marthi,  for  plaintiff  In  error.  Jordan 
dc  W&tsoQ,  for  defendant  in  error. 

FISH,  J.  An  execution  in  favor  of  Mrs. 
M.  J .  Fulghum  against  A.  R.  Fulghum,  as 
administrator  of  the  estate  of  R.  Q.  Fulghum, 
based  upon  a  Judgment  rendered,  upon  appeal 
from  tbe  court  of  ordinary,  in  tbe  superior 
court  of  Pulaski  county,  on  the  10th  of  Au- 
gust 1808,  was  levied  upon  certain  land  In 
that  county.  To  this  levy  the  admiulstra- 
tor  filed  an  affidavit  of  illegality,  upon  the 
following  grounds:  "(1)  Because  the  Judg- 
ment upon  which  said  ft.  fa.  Is  Issued  against 
him,  as  administrator.  Is  founded  upon  a 
suit  by  tbe  plaintiff  for  her  twelve  months* 
support  from  the  estate  of  her  husband,  R.  O. 
Fulghum,  assessing  the  amoimt  of  said  sup- 
port at  six  hundred  and  fifty  dollars.  (2) 
That  deponent  has  paid  and  held,  and  now 
holds,  the  receipt  of  said  Mrs.  Ful^um  for 
one  hundred  and  two  dollars,  as  a  part  of  her 
said  twelve  months'  support  dated  tbe  28th 
day  ot  January,  1888,  which  Is  a  part  of  tbe 


allowance  lor  bei  said  twelve  montha' 
port  and  which  Is  a  credit  to  the  amount  ta 
the  judgment  for  the  amount  of  said  receipt 
and  tbe  Interest  tberetm.  (3)  That  tbla  re- 
ceipt and  the  amount  thereof,  -was  never 
pleaded  as  a  pvt  payment  of  said  stu^ort  at 
tbe  trial,  and  the  verdict  of  the  Jury  In  tbe 
case,  when  tried,  was  Intended  to  cover  the 
whole  amount  aUowed  said  plaintiff  far  her 
said  twelve  months'  support  (4)  Deponent 
further  says  that  he  has  paid  to  the  sberlff 
tbe  amount  of  said  fi.  fa.,  less  the  amount  of 
said  receipt  and  Interest  for  which  amonnt 
said  fl.  fa.  is  legally  proceeding."  Plaintiff 
in  fl.  fa.  moved  to  dismiss  this  affidavit  of 
illegality  upon  the  following  grounds:  "(I) 
No  good  and  sufficient  ground  or  grounds  are 
set  forth  In  tbe  affidavit  of  Illegality  to  ar- 
rest the  fl.  fa.;  (2)  that  tbe  affidavit  of  ille- 
gality seeks  to  go  behind  tbe  Judgment;  &) 
that  neither  of  the  grounds  or  sll  of  the 
grounds  in  the  affidavit  of  Illegality  combined 
are  sufficient  to  support  the  affidavit  of  ille- 
gality." This  motion  was  overruled,  and.  the 
plaintiff  In  execution  excepted. 

Tbe  Judgment  is  for  $650,  and  for  this 
amount  tbe  execution  was  proceeding.  The 
administrator,  In  his  affidavit  of  Illegality, 
claims  that  he  Is  entitled  to  have  credited  up- 
on this  Judgment  the  sum  of  $102,  which  he 
alleges  he  paid  to  Mrs.  Fulghum  upon  her 
year's  support  before  the  Judgment  was  ren- 
dered. It  Is  very  evident  that.  If  this  were 
an  ordimiry  Judgment,  an  affidavit  of  ille- 
gality which  set  up  a  payment  made  to  tbe 
plaintiff  In  execution  pri<x-  to  the  rendition  of 
tbe  Judgment  would  have  no  standing  in 
court  as  It  would  seek  to  go  behind  tbe  Judg- 
ment Unless,  therefore,  the  effect  of  a  Jodg- 
ment  setting  ^tart  a  year's  snpport  Is  diffetr^ 
ent  from  that  of  other  Judgments,  tbis  affida- 
vit of  Illegality  is  without  merit  Recosnia- 
ing  the  general  rule,— that  an  affidavit  of  il- 
legality cannot  go  behind  a  valid  Judgment, — 
the  plalotlff  In  error  contends  that  a  Judgment 
setting  apart  a  year's  support  simply  deter- 
mines the  proper  amount  which  should  be 
aUowed  out  of  the  assets  of  the  estate  for 
such  support  and  does  not  preclude  the  rep- 
resentative of  the  estate  from  showing  that 
this  amonnt  or  some  portion  of  It  was  receiv- 
ed by  tbe  beneficiary  or  benefldarles  before 
the  rendition  of  the  Judgmoit  We  do  not 
think  that  this  contention  la  sound.  The 
proposition  that  any  Judgment  can  be  palA  in 
advance  of  Its  rendition  Is,  to  say  the  least, 
a  novel  one.  The  law  provides  that  wb«i 
application  Is  made  for  a  year's  sui^rt  It 
shall  be  the  duty  of  the  ordinary,  on  notice 
to  the  representative  of  tbe  estate.  If  there 
be  one,  and.  If  none,  without  notice,  to  ap- 
point five  discreet  appraisers,  whose  duty  it 
shall  be  to  set  apart  and  assign,  elthw  In 
property  or  money,  a  sufficiency  frun  the 
estate  for  a  year's  support  Civ.  Code,  i  3M6. 
The  appraisers  are  required  to  file  their  re- 
turn with  the  ordinary,  and  upon  the  ffilng 
thereof  he  is  required  to  Issue  dtatiou  and 
publish  notice  citing  aU  peiaona  concerned 
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to  Bfaow  cause  wby  said  appllcaUon  shoald 
not  be  granted.  If  no  objection  Is  made  aft 
er  the  publication  of  the  notice  once  a  week 
for  fonr  weeks,  or,  if  made,  la  disallowed, 
the  ordinary  ahall  record  the  retnrn  so  made 
In  a  book  to  be  kept  for  that  purpose.  Id.  S 
3467.  "Sucb  a  record  has  the  binding  force 
and  effect  of  any  other  Judgment  of  a  court 
of  competent  jurisdiction."  Blrt  y.  Brown, 
106  Ga.  23.  31  S.  B.  765;  Josey  T.  Gordon.  107 
Ga.  110.  32  S.  E.  951.  That  It  has  the  bind- 
Ing  force  and  effect  of  a  Judgment  ta  shown 
by  section  3468,  which  proTldea  that  the  title 
to  property  set  apart  shall  vest  In  the  benefi- 
ciary or  beneficiaries,  and  the  aune  shall  not 
be  administered  as  the  estate  of  the  decedent; 
and  also  by  section  3471,  which  proTldes  that 
tlie  ordinary  may  issue  ezecntloD  against  the 
representative  of  the  estate  for  an  amount  In 
money  which  is  set  apart  as  a  year's  support 
"Bvery  presumption  1b  in  favor  of  the  Judg- 
ment of  the  ordinary  setting  apart  a  year's 
support  and  It  cannot  be  collateratly  attack- 
ed." Tabb  T.  CoAler,  68  Oa.  611;  Ooss  r. 
Greenaway.  70  Ga.  130.  In  Wells  r.  Wlldn*, 
36  Ga.  IM,  It  was  held:  "Whenever  ttie  wid- 
ow applies  for  an  assignment  of  19ie  year's 
siqpport,  she  must  be  charged  wttb  the  value 
of  what  she  prevlouriy  consnmed."  In  Tabb 
T.  Collier,  supra,  the  Judgment  setting  aside 
the  year's  support  was  attacked  upon  13ie 
ground  that  the  family  had  already  consum- 
ed enongh  of  the  property  of  the  estate  to 
amonnt  to  a  12  months'  support  before  rach 
support  was  formally  set  apart  The  court, 
as  we  have  seen,  held  that  the  Judgment 
could  not  be  collaterally  attacked;  and  Craw- 
ford, J.,  delivering  the  opinion,  said:  **Biit  tt 
is  Insisted  tliat  this  family  bad  a  yeaifs 
support  before  this  was  set  apart,  the  hus- 
band and  father  haTing  been  dead  some  years 
before  the  application  was  made;  and 'cases 
are  dted  to  sustain  thi^t  view,  ^e  principle 
here  invoked  Is  to  be  applied  before,  not  aft- 
er, the  final  Judgment  of  the  ordinary  has  been 
pronounced.  Bvery  presumption  Is  In  favor 
of  their  Judgments,  nor  are  they  to  be  collat- 
erally attacked,  except  where  the  record 
shows  a  want  of  Jurisdictional  tacts."  The 
decision  rendered  In  that  case  was  followed 
In  Goss  V.  Greenaway,  supra,  where  It  was 
held  that  "while  lapse  of  time  between  the 
death  of  a  husband  and  the  application  of  his 
wife  for  a  year's  support  during  which  time 
she  Ilred  upon  the  land  and  made  use  of  the 
personalty  of  her  deceased  husband,  may  fur- 
nish a  good  ground  to  defeat  the  application 
before  the  ordinary,  yet  when  final  Judgment 
of  that  court  has  been  rendered  In  the  case. 
It  Is  too  late  to  attack  It  especially  before 
another  court,  except  for  causes  apparent 
upon  the  face  of  the  record,  showing  a  want 
of  Jurisdiction  either  of  the  person  or  sub- 
ject-matter," These  decisions  are  directly  In 
point  If,  In  determining  and  fixing  the 
amount  which  Is  to  be  allowed  and  set  apart 
as  a  year's  support  the  widow  must  be  char- 
ged with  the  value  of  what  she  has  previous- 
ly consumed,  tt  would  seem  to  ftdlow  that. 


m 

when  the  year's  support  has  been  finally  set 
aside,  the  presumption  Is  that  the  amount 
In  value,  of  the  assets  of  the  estate.  If  any, 
which  she  consumed  prior  to  the  setting 
apart  of  the  12  months'  support  was  taken  In- 
to consideration  when  the  Judgment  for  sudi 
support  was  rendered.  As  the  title  to  spe- 
cific property  set  apart  vests  In  the  benefi- 
ciaries, It  Is  apparent  that  the  representative 
of  the  estate  cannot  after  the  title  to  such 
property  has  vested,  deprive  them  of  sucti 
property,  or  of  any  portion  of  the  same,  upon 
the  groimd  that  they  had  received.  In  whole 
or  In  part  their  year's  support  before  the 
same  was-  formal^  set  aside.  If  the  xepre- 
sentative  of  the  estate  cannot  either  In  whole 
or  In  part,  question  the  title  of  the  benefi- 
ciaries to  specific  property  set  apart  bow 
can  he.  if  a  definite  sum  of  money  Is  set 
aiMrt  question  the  right  of  the  beneficiaries 
to  receive  from  the  estate  in  hla  hands  the 
wh<4e  of  the  designated  snm?  Surely,  the 
right  to  specffle  property  set  apart  Is  no  more 
secure  or  sacred  than  the  right  to  money  set 
aside  as  a  year's  siqiipoTt  In  the  present 
cam.  If  tike  Judgment  of  eonrt  Instead  of  se^ 
ting  apart  f600  In  money,  had  set  apart  to 
the  widow,  as  h»  year's  support  a  described 
portion  (tf  the  land  boloiqclng  to  the  estate, 
of  equal  value,  the  title  to  such  land  would 
have  vested  at  once  In  her,  and  the  adminis- 
trator could  not  afterwards  have  been  heard 
to  lay:  "Mrs.  Fulghnm  Is  not  ottlUed  to  re- 
cdve  an  of  tills  land,  because,  before  It  was 
set  apart,  I  advanced  to  her  |10%  which  was 
to  be  credited  against  her  year's  su^Tort 
Trtien  the  same  should  be  aet  aside.**  A  com- 
plete answer  to  nudx  a  claim  upon  his  part 
would  be:  "Ton  ought  to  have  made  this 
question  bef<ffe  tiie  Judgment  setting  ^wrt 
tiie  year's  support  was  reidered.  Not  hav- 
ing made  It  then,  you  cannot  be  heard  now, 
because  to  sustain  your  contention  would  be 
to  override  the  law,  which  declares  that  the 
property  set  apart  as  a  year's  support  shall 
vest  In  the  beneficiary  or  beneficiaries."  He 
occupies  no  better  position  because  of  the 
fact  that  instead  of  specific  property,  a  dee* 
Ignated  sum  of  money  has  been  set  apart 
He  can  no  more  reduce  a  sum  of  mon^  which 
a  Judgment  setting  aside  a  year's  support  re- 
quires him,  as  the  representative  of  the  es- 
tate, to  pay  to  the  widow,  than  he  could 
deprive  her  of  any  portion  of  specific  property 
which  had  been  so  set  apart  As  the  title 
to  all  the  property  set  apart  as  a  12  montha' 
support  vests  in  the  beneficiary  or  benrtl- 
claries,  so  the  right  to  receive  alt  the  mon- 
ey so  set  apart  vests.  If  Mrs.  Fulghum  was 
paid  the  amoimt  stated  In  the  affidavit  of  Il- 
legality, upon  her  year's  support  by  the  ad- 
ministrator, the  time  for  him  to  have  made 
this  showing  was  before  the  Judgment  In  her 
favor  against  the  estate  was  rendered.  Ev- 
erything which  lies  behind  that  Judgment  Is 
concluded  by  it  The  motion  to  dismiss  the 
illegality  should  have  been  sustained.  The 
decision  now  made  Is  entirely  consistent  with 
that  rendered  In  King  v.  Johnsjni  M  Ga.  |66S. 
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21  8.  B.  885.  la  that  caad  tbls  conrt  dlstlnctr 
I7  recognised  the  nile  that  the  return  of 
the  an>ralwn.  when  duly  allowed,  became 
final  as  to  the  amount  of  Uie  year's  Bin>i>ort, 
and  the  effect  of  the  decision  slm^  was 
that,  as  against  the  Judcmeut  setting  apart 
the  year's  support,  the  widow  could  be  com- 
pelled to  account  for  money  of  the  estate  ac- 
tually In  her  hands,  Kblch  was  reoelred 
her  as  administratrix,  and  out  of  which  the 
year's  support  should  hsTe  bem  paid  by  her. 
Judgment  xerersed.  All  the  Justices  concur 
ring,  except  LITTLE,  J-  dissenting. 


HcRAB  T.  STILLWSLL  et  aL 
(Sopreme  Ooart  of  OeorsU.  Jaoe  6.  1900.) 

SBSD— CONSTRUCTION-^iVRFSITCItB-RBGOBD 
— PATUBNT— CONVBTANCS  BY  FIBIL 

1.  An  instrument  in  the  form  of  a  deed  pur- 
ported to  convey  to  named  grantees,  thrir  heirs 
and  assigns,  at  a  syecitied  price  per  acre,  "all 
the  pine  timber  suitable  Cor  sawmill  purposes" 
on  described  lots  of  land.  It  acknowledged  re- 
ceipt of  a  specified  sum,  and  recited  that  the 
grantor  agreed  "that  the  amonnts  left  nnpaid 
this  day  shall  be  paid  as  follows:  When  each 
lot  is  entered  to  cut  aaid  timber,  the  balance 
due  on  each  lot  is  one  hundred  dollars,  which 
will  be  due  as  above  stated."  The  instrument 
also  purported  to  convey  to  the  granteea,  their 
heirs  and  assigns,  "the  full  right  of  way  for 
railroads,  tramroadi,  and  wogonroads  in  and 
through  the  said  lauds  for  the  parposea  above 
stated;  said  right  of  way  to  continue  as  long 
as  said  mill  operations  may  require."  Held:  (a) 
That  the  true  Intent  and  meaning  of  this  in- 
Bti'ument  was  to  convey  to  the  grantees,  their 
heirs  and  assigns,  all  the  tlmbw  suitable  at  the 
date  of  the  instrument  for  the  purposes  indi- 
cated, but  that  it  was  incumbent  on  the  gran- 
tees, or  their  soccesaors  in  title,  to  cut  and  re- 
move such  timber  from  the  lota  within  a  rea- 
sonable time  from  the  date  of  the  conveyance, 
and  that  on  failui-e  so  to  do  their  interest  In 
the  timber  ceased  and  determined;  <b)  that 
what  would  be  a  reasonable  time  for  so  doing 
was  a  question  of  fact  to  be  passed  upon  and 
decided  in  the  light  of  all  the  facta  and  circum- 
stances surrounding  the  transaction;  (c)  that 
Inasmuch  as  the  instrument  in  question  convey- 
ed an  interest  in  realty,  th(High  the  estate  was 
determinable,  it  was  entitled  to  be  recorded, 
and,  if  duly  recorded,  it  was  admissible  in  evi- 
dence without  proof  of  execution;  (d)  that,  un- 
der such  an  instrument,  payment  of  the  balance 
of  the  purchase  money  due  on  each  lot  was  not 
a  condition  precedent  to  the  right  to  enter  and 
cut  the  timber. 

2.  Where  a  grant  was  made  to  a  partnership 
composed  of  two  persons,  even  If  a  conveyance 
by  them  of  the  property  therein  described  was 
not  properly  executed  if  only  signed  by  the 
partnership,  yet  where  anch  conveyance  pur- 
ported to  be  to  another  partnership,  composed 
of  these  two  persons  and  another,  if  the  latter 
partnership  conveyed  the  property  by  a  deed  ex- 
ecuted by  each  of  the  three  partners,  and  also 
signed  in  the  firm  name,  the  title  to  the  prop- 
erty passed  to  the  grantee  named  in  that  con- 
veyance. 

8.  As  the  trial  Judge  did  not  properly  construe 
the  Instrument  referred  to  in  the  first  of  the 
above  notes,  and  as  the  case  was  tried  under  a 
misapprehension  of  its  true  intent  and  meaning, 
the  judgment  directing  a  verdict  for  the  plain- 
tiffs was  erroneous,  and  there  should  be  anoth- 
er hearing  in  the  light  of  what  la  here  laid 
down. 

(Syllabus  by  the  Oouru) 


Error  from  superior  court,  Uontgonieir 
county;  C.  C.  Smltb,  Judge. 

Action  by  BtiUwell.  UUIen  &  Oo.  against 
John  McBae  and  others.  Judgment  against 
defendant  ICcBae,  and  be  brings  error.  Be- 
Tersed. 

W.  Q.  Brantley  and  J,  H.  Msrtin.  for  plain- 
tiff In  error.  A.  0.  Wright,  for  defendants  in 
error. 

COBB,  J.  StiUwell,  MUIen  &  Oo.  brougibt 
suit  against  McBae  and  others,  alleging  In 
their  petition  that  the  defendants  had  dam- 
aged them  by  cutting  large  quantities  of  pine 
timber,  the  property  of  the  plaintiffs,  whJdi 
was  growing  on  a  described  lot  of  land,  ajid 
that  the  defendants  were  still  cutting  suctb 
timber.  The  prayer  of  the  petition  was  that 
the  defendants  be  enjoined  from  cutting  tbe 
timl)er,  and  from  remorlng  or  otherwise  in- 
terfering with  that  which  bad  aUeady  been 
cut  The  defendant  McBae  appeared  and 
answered  the  petition,  and  assumed  respon- 
sibility for  the  acts  of  the  other  defendants, 
and  the  case  proceeded  against  him  alone. 
At  the  trial  the  court  directed  the  Jury  to 
find  a  verdict  that  the  defendant  be  per^ 
petually  enjoined  from  cutting  the  timber  on 
the  land,  and  that  the  plaintiffs  recover  of 
the  defendant  a  given  sum;  it  being  agreed 
by  counsel  that,  if  the  plaintiffs  were  entitled 
to  recover  at  ail.  tbe  amount  for  which  tbe 
court  directed  a  verdict  was  the  proper  sum. 
The  defendant  filed  a  bill  of  exceptions,  aa- 
Bigning  error  upon  the  dedalon  of  the  conrt 
directing  a  verdict  in  favor  of  the  plalntifra, 
and  also  upon  other  rulings  made  during  the 
progress  of  the  trial 

1.  The  plaintiffs  claimed  title  to  the  timber 
as  the  successors  in  tiUe  of  Peacock  &  Peter- 
son, who  were  the  grantees  in  a  deed  from 
the  defendant  McBae.  The  paper  was  In 
form  a  deed,  and.  In  consideration  of  75  cents 
per  acre,  purported  to  convey  "all  the  pine 
timber  suitable  for  sawmill  purposes"  on 
eleven  described  lots  of  land,  ehch  containing 
202^  acres.  The  paper  alao  contained  tbe 
following  clauses:  "I  acknowledge  tbe  re- 
ceipt of  the  sum  of  five  hundred  and  fifty  in 
cash  and  note  dollars  this  day  paid  me  by 
the  party  of  the  second  part,  and  do  agree 
that  the  amounts  left  unpaid  this  day  shall 
be  paid  as  follows:  When  each  lot  Is  en- 
tered to  cut  said  timber,  the  balance  due  00 
each  lot  la  one  hundred  dollars,  which  will  be 
due  as  above  stated.  And  I  also,  for  the  above- 
stated  consideration,  give,  grant,  bargain,  sell, 
alien,  and  convey  to  said  party  of  the  Bec- 
ond  part,  their  heirs  and  assigns,  the  fall 
right  of  way  for  railroads,  tramrosds  and 
wagonroads  in  and  througb  the  said  lands 
for  the  purposes  above  Btated;  said  right  of 
way  to  continue  as  long  as  said  mill  t^ersp 
tlonB  may  require.  And  I  will,  for  myself,  my 
heirs  and  aa^gns,  the  above-named  premises, 
for  said  sawmill  purposes,  to  the  said  Peacock 
&  Peterson,  their  heirs  and  assigns,  forever 
warrant  and  defend."  It  la^  contended 
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tbe  plalntlfls  that,  as  thej  are  the  successors 
in  title  of  tbe  grantees  in  this  deed,  they  are 
the  owners  In  fee  of  the  timber  described 
In  the  deed,  and  that,  while  they  are  not  tbe 
owners  of  the  fee  In  the  land,  they  have  snch 
an  Interest  In  the  land  Itself  as  is  necessary 
for  tbe  support  and  nurture  of  the  trees, 
which  are  their  property;  that  they  hare 
the  right  to  enter  upon  tbe  land  whenever 
they  desire  to  remove  these  trees  for  tbe 
purposes  Indicated  In  the  deed,  and  lapse  of 
ttme  does  not  at  all  Interfere  with  this  right 
On  tbe  other  hand,  tbe  defendant  contends 
that  while  the  effect  of  the  conreyanoe  was 
to  pass  to  tbe  grantees  and  their  successors 
In  title  an  absolute  Interest  In  the  trees,  con- 
struing the  paper  as  a  whole  it  was  not  the 
Intention  of  the  parties  that  tbe  grantees 
sfaoold  have  a  perpetual  right  to  enter  and 
remove  the  standing  timber  on  tbe  land,  and 
that  tbdr  estate  In  the  trees  was  by  tlie  very 
language  of  the  conveyance  determinable  if 
the  trees  were  not  removed  from  tbe  land 
within  a  reasonable  time  after  tbe  deed  was 
»ecDted.  Tbe  court  gave  to  tbe  deed  tbe 
construction  contended  for  by  the  plalntiflEs, 
and  refused  to  allow  the  defendant  to  In- 
troduce evidence  tending  to  show  that  a  rea- 
sonable time  to  cut  and  rraiove  tbe  trees  bad 
elapsed.  Counsel  for  defendant  (the  plataitiff 
In  error  here)  contended  that  the  estate  of 
the  plalntlfffe  in  tbe  trees  had  determined, 
and  tbe  title  to  tbe  sanie  become  revested  In 
tbe  defendant,  and  that,  tbis  being  trne,  tbe 
acts  complained  of  In  tbe  petition  did  not 
constitute  any  wrong  as  against  the  plaintifl^ 
Counsel  for  plaintiffs  (defendants  in  error 
bere)  ctmtend  that  mis  case  Is  controlled  by 
the  decision  in  Baxter  t.  Hattra,  106  Oa.  844, 
82  8.  B>.  94,  and  it  appears  from  the  record 
that  tbe  Judge  placed  bis  ruling  In  construing 
tbe  deed  upon  that  decision.  We  think,  how- 
ever, tbeK  Is  a  clear  distinction  between  tiie 
two  cases.  ^Tbe  deed  in  that  case  conveyed 
ttw  timba  and  growing  trees  "suitable  for 
sawmill  purposes,  and  being  manufactured 
Into  lumber,  now  upcm.  or  that  may  here- 
after grow  upon,"  tiie  land,  and  also  con- 
veyed to  tbe  grantee,  his  heirs  and  assigns, 
the  right  and  privilege  "now  and  at  any 
and  all  times  hereafter"  to  enter  upon  the 
land  for  the  purpose  of  cutting  such  tlm- 
lier.  The  terms  of  that  deed  clearly  mani- 
fested an  Intention  on  the  part  of  the  gran- 
tor to  convey  to  the  grantee  a  perpetual  right 
to  enter  upon  tiie  land  and  cot  and  remove 
tbe  timber  and  trees,— not  only  tbe  trees  that 
were  growing  at  the  date  of  the  conv^ance, 
but  also  sny  trees  that  might  thereafter  grow, 
although  not  in  existence  at  the  ttme  the 
deed  was  made.  As  remarked  by  Mr.  Justice 
Lewis  lu  that  case,  "If  It  be  possible  to  convey 
such  a  license  In  perpetuity.  It  would  be  diffi- 
cult to  conceive  how  such  an  intention  could 
tM  mm  dearly  expressed  than  It  Is  In  this 
deed."  In  tiie  present  case,  however,  tbe  con- 
veyance^ so  far  as  the  timber  Is  concerned,  is 
limited  to  tbe  timber  suitable  for  sawmill  pur- 
poaes  OB  tbe  land  at  the  date  of  tbe  codv^- 


ance.  While  the  conveyance  does  not  in  ex- 
press terms  so  declare,  no  other  conclusion  can 
be  reached  from  the  language  therein  employ- 
ed. In  addition  to  this,  the  deed  contalm  a 
provision  that  tbe  grantees  shall  have  the 
right  of  way  for  railroads,  tramroads,  and 
wagonroads  through  the  land;  "said  right  of 
way  to  continue  as  long  as  said  mill  opera- 
tions may  require";  and  the  warranty  clause 
of  the  deed  declares  that  the  grantor  will  for- 
ever wairant  and  defend  "the  premises,  for 
said  sawmill  purposes,"  to  tbe  grantees,  ttaeix 
heirs  and  assigns.  It  would  seem  that  noth- 
ing coujd  be  clearer  than  that  it  was  the  in- 
tmtion  ot  the  parties  to  this  Instrument  that 
the  grantees  should  become  the  owners  of  the 
timber  suitable  for  sawmill  purposes  growing 
on  the  land  at  the  date  of  the  execntim  of 
tbe  deed,  and  that  such  tioiber  was  to  be  re- 
moved from  the  premises  within  a  reasonable 
time  after  the  execution  of  tbe  conveyance. 
The  ezpres8i<m,  that  the  rl^t  of  way  throui^ 
the  land  was  to  **continue  as  long  as  said 
sawmill  operatlfuis  may  require,"  strongly  In- 
dicates that  It  was  not  the  Intention  of  the 
parties  to  this  Instrument  that  the  right  to  en- 
ter and  remove  the  timber  should  continue  In 
perpetuity,  but  vas  to  come  to  an  end  at 
some  time  In  tiie  future.  What  that  time 
ms  cannot  be  declared  to  be  other  than  what 
would  be  a  reasonable  time  to  be  allowed  for 
the  removal  at  tbe  timbsr  according  to  the  cir- 
cumstances of  the  case.  In  tbe  case  of  Bax- 
ter V.  Mattox  a  penKtnal  right  to  enter  was 
absolutely  necessary  to  carry  out  the  purpose 
of  tbe  parties  as  Indicated  by  the  terms  of  the 
deed.  In  the  present  case.  If  the  right  to  en- 
ter and  remove  Is  glvm  for  a  reasonable  time, 
tiie  purpose  of  the  pniles  as  Indicated  by  the 
terms  of  the  conreyaoce  can  be  thoroughly  ac- 
complished. It  Is  contended,  however,  by 
counsel  for  the  defendants  in  error,  that  the 
mie  laid  down  In  Washburn  on  Real  Prop- 
erty, which  Is  quoted  in  the  opinion  of  Mr. 
Justice  Lewis  In  Baxter  v.  Mattox,  Is  decisive 
of  the  case  In  their  tevor.  Tbe  rule  referred 
to  Is  as  follows:  "But  If  the  owner  of  land 
grants  the  trees  growing  thereon  to  another 
and  his  heirs,  with  liberty  to  cut  and  cany 
away  at  his  pleasure,  forever,  the  grantee  ac- 
quires an  estate  in  fee  In  the  trees,  with  an 
Interest  In  the  soil  sufficient  for  their  growth, 
while  tbe  fee  In  the  soil  Itself  remains  In  the 
grantor."  1  Washb.  Real  Prop.  16.  The  au- 
thorities cited  by  the  author  to  support  that 
proposition  are  Clap  v.  Draper.  4  Mass.  266. 
and  Knotta  v.  Hydrlck,  12  Rich.  Law,  814. 
In  Clap  V.  Draper  It  was  held  that  "grant 
to  one,  bis  heirs  and  assigns,  of  all  tbe 
trees  and  timl>er  standing  and  growing  on 
certain  lands,  forever,  with  liberty  to  cut 
and  carry  them  away,  conveys  an  estate  of 
Inheritance  in  the  trees  and  timber,  and 
the  grantee  can  maintain  trespass  quare 
clansum  freglt  against  the  owner  of  tbe  soil 
for  cutting  down  the  trees."  There  was  no 
question  In  that  case  as  to  whether  under 
such  a  emv^ance,  the  right  to  remove  the 
trees  was  a  perpetual  right,  or  one  determiusr 
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ble  after  the  expiration  of  a  reasonable  time. 
In  Kuotta  r.  Uydrlck  It  was  held  that  when 
growing  timber  trees  are  reserved  for  tbegrait 
tor,  and  excepted  from  a  conveyance  of  tlie 
fee,  tlie  grantor  bas  not  only  an  estate  in  tbe 
trees,  but  also  an  interest  in  bo  much  of  tbe 
soil  as  Is  necessary  to  sustain  them,  and  sacb 
estate  cannot  be  terminated  st  tbe  will  of  the 
grantee  by  giving  the  grantor  reasonable  notice 
to  remove  the  trees.  Upon  a  careful  examina- 
tion of  tblE  uise,  it  will  be  found  to  supportthe 
contention  of  counsel  for  tbe  defendants  In  er- 
ror.  The  Judge  in  the  conclusion  of  bis  opin- 
ion said:  "If  bis  convenience  be  thwarted  and 
bis  interests  affected,  as  a  tiller  of  the' soli,  by 
the  Interest  therein  which  be  bas  allowed  bis 
grantor  to  retain,  a  court  can  only  say  to  bim. 
'You  have  entered  Into  the  covenant,  and 
must  abide  its  operation.' "  In  Heflin  v. 
Bingham,  56  Ala.  6m,  It  was  held  that,  when 
a  conveyance  of  land  contained  an  express 
reservation  and  exception  of  tbe  growing 
trees  suitable  for  lumber,  the  title  to  tbe 
trees  did  not  pass  to  tbe  grantee,  but  remain- 
ed In  tbe  grantor  with  tbe  rlgbt  to  eoter  upon 
the  land  and  cut  acd  remove  them,  and  that, 
if  no  time  was  specified  In  tbe  contract  within 
which  tbe  trees  were  to  be  cut  and  removed. 
It  must  be  done  within  a  reasonable  time,  and 
ihls  would  be  a  question  to  be  determined  by 
a  Jury  under  all  tbe  circumstances  of  the 
case.  In  Boults  v.  Mitchell,  15  Pa.  St.  371, 
a  couveyanre  of  the  timber  on  a  tract  of  land, 
suitable  for  rafting  and  sawtug,  was  held  to 
convey  a  rlgbt  whicb  from  Its  nature  was  de- 
terminable, and  It  tbe  party  refuse  to  exer- 
cise bis  right  in  a  reasonable  time,  after  no- 
tice to  do  so,  the  right  will  be  terminated,  and 
tbe  privilege  of  entry  gone.  In  tbe  opinion 
Bell,  J.,  says:  "Tbe  grant  was  in  its  very 
nature  determinable.  Tbe  right  to  cut  timber 
was  not  to  continue  forever,  at  tbe  pleasure 
of  tbe  grantee  and  his  assigns;  and  if,  from 
the  destruction  of  tbe  trees,  the  subject  of  it, 
or  the  refusal  of  the  party  to  exercise  bis 
rlgbt  after  a  reasonable  notice  to  do  so,  the 
right  Itself  Is  determined,  the  privilege  of  en- 
try is  gone  with  it,  and  the  owner  of  tbe 
land  may  sue  tor  a  breach  of  dose,  though 
he  may  not  recover,  in  damages,  the  value  of 
trees  taken,  the  pn^^erty  of  wliicli  la  not  in 
him."  To  tbe  same  effect  'was  titte  ruling  in 
Holt  V.  Stratton  Mills,  64  N.  H.  109.  See, 
also,  Magnetic  Ore  Co.  r.  Marbnry  Lnmba 
Ca  (Ato.)  16  Bonth.  632.  27  L.  B.  A.  434; 
Davidson  t.  Moore  (Ky.)  87  8.  W.  200.  la 
BIch  T.  ZellBdorff.  22  Wis.  S44.  the  right  to 
enter  and  cnt  timber  was  to  be  exercised 
within  two  years:  and  It  waa  there  held  Uiat 
the  abiiolnte  right  of  property  m  the  trees 
was  not  excepted  out  of  tbe  estate  granted, 
bnt  only  a  right  reserved  to  enter  within  two 
years  to  cut  and  remove  tbe  trees.  To  tbe 
same  effect  Is  Reed  t.  Herrifleld,  10  Mete, 
<Mass.)  155.  While  It  b  possible,  as  was  beld 
In  Baxter  T.  Mattoz  and  Knotta  t.  Hydrlck, 
supra,  for  parties  to  make  a  contract  whereby 
one  would  be  entitled  to  a  perpetual  rlgbt  to 
enter  upon  the  land  of  another  and  remove 


timber  therefrom,  as  sndi  an  agreement  Is 
so  unreasonable  In  Its  nature  no  contract  will 
be  presumed  to  have  this  effect  unless  it  is 
plainly  manifest  from  the  tems  of  tlie  same 
that  such  was  the  Intention  of  tbe  parties. 
The  language  of  the  deed  In  the  present  case 
not  only  does  not  require,  but  does  not  an- 
tborize,  such  an  Interpretation.  It  Is  true 
that  the  effect  of  the  paper  Is  to  pass  title 
to  the  timber,  but  tbe  estate  In  the  timber  Is 
determinable,  and  comes  to  an  end  after  a 
lapse  of  time  which  would  be  a  reasonable 
time  to  be  allowed  to  the  grantees  to  enter 
and  remove  the  timber  from  tbe  land.  Un- 
der this  construction,  after  tbe  lapse  of  a 
reasonable  time  the  timber  again  becomes  tbe 
property  of  tbe  grantor.  Such  a  construction 
prevents  tbe  snomaly  which  is  apparent  ia 
Boults  V.  MltcheU  and  Holt  v.  Stratton  Mills, 
supra,  where  the  Instrument  under  construc- 
tion tn  each  case  was  held  to  authorise  sn 
entry  for  the  purpose  of  removing  the  timber 
only  for  a  reasonable  time,  and  that  an  entry 
after  the  lapse  of  such  a  time  was  unlawful, 
but  that,  the  timber  still  belonging  to  tbe 
person  guilty  of  making  tbe  unlawful  entry, 
tbe  value  thereof  should  not  be  taken  Into 
account  In  estimating  the  damages  for  tbe 
trespass. 

The  court  should  have  allowed  tbe  defend- 
ant In  tbe  court  below  to  Introduce  evidence 
from  which  a  Jury  could  find  what  was  a  rea- 
sonable time  to  be  allowed  to  tbe  plaintiffs 
to  remove  tbe  growing  timber  from  the  land, 
and  this  question  should  bave  been  submitted 
to  a  Jtuy  under  instructions  that  they  were  to 
take  into  consideratioB  all  the  facts  and  cir- 
cumstances of  the  case,  and  the  condltkms 
surrounding  the  parties  at  the  time  of  the 
execution  of  the  contract,  and  from  this  de- 
termine what  would  be  a  reasonable  time  to 
allow  the  plaintiffs  to  remove  the  trees,  and, 
If  such  a  time  had  elapsed  before  the  defend- 
ant commenced  cutting  the  timber,  his  act 
would  not  be  wrongful,  as  against  the  rights 
of  the  plaintiffs.  If,  on  the  other  band,  the 
time  which  elapsed  between  the  execution  of 
the  contract  and  tbe  date  at  wbldi  tbe  dfr 
feudant  commenced  to  cat  tbe  timber  on  the 
land  was  not  such  as  would  amount  to  a  rear 
sonable  time  to  be  allowed  to  the  plaintiffs 
to  remove  tbe  timber  fmn  tbe  land,  then  tiie 
defendant  would  be  guilty  of  a  trespass,  and 
would  be  liable  to  the  plalntilto  Cor  wtaatem 
damages  they  bad  anffned  up  to  tbe  time  el 
the  bringing  of  the  rait,  and  the  pInlntUb 
would  be  entitled  to  an  injunction  restraining 
the  defendant  from  cnttlDg  tbe  timber  vats 
after  the  »plratton  of  such  time  aa  tlie  jmy 
should  find  would  be  a  reasonable  time  la 
which  the  plaintiffs  wonUI  be  allowed  to  re- 
move the  timber  from  the  land.  Growing 
tlmbw  Is  realty.  Balkcom  r.  Lumber  Co.. 
81  Ga.  6Q1,  17  8.  B.  1020l  And  the  deed 
Gonv^lttg  such  timber,  altfaon^  tbe  estate 
therein  granted  Is  determliieblc,  emMverB  land, 
within  the  meaning  of  tbe  registry  laws;  and 
therefore  such  a  deed.  If  duly  recorded,  was 
admissible  In  evldoice  without  inoof  9t  exs- 
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cntioa,  PiyiQeat  of  tbt  balaoee  due  m  the 
purchaie  moaey  to  the  grantor  In  the  deed 
InTotred  In  the  present  case  wai  not  a  condi- 
tion ^eeedent  to  the  entry  upon  the  land  Iqr 
the  plaltttUtB  to  cut  the  timber  thereon.  The 
title  to  the  tree*  paued  abeolntely  upon  the 
execution  and  delivery  of  the  ccAT^rance. 
The  time  when  the  purchase  money  was  to  be 
paid  la  fixed  la  the  con^^anoe,  bat  It  doee 
not  nuifce  payment  of  d»  same  a  condition  to 
be  complied  with  beCwe  the  title  paBSed. 
The  deed  merely  fixed  the  time  wben  the  por- 
cbaae  mmey  aball  be  paid,  reciting  that  a 
certain  part  of  the  same  bad  been  paid,  and 
tbat  the  amount  unpaid  waa  $100  for  each 
lot.  and  that  this  amount  was  to  be  paid  as 
each  lot  waa  entwed  for  the  purpose  of  cut- 
ting the  timber. 

2.  Peacock  ft  Peterson  sold  the  timber,  title 
to  which  was  acquired  under  the  deed  from 
McRae,  to  Peacock.  Peterson  &  Co.;  but  the 
deed  was  not  signed  by  the  members  of  the 
firm  aa  Individuals,  but  simply  in  the  firm 
name.  It  appears  tbat  tbe  individuals  who 
composed  the  firm  of  Peacock  ft  Peterson 
subsequently  became  members  of  a  firm 
known  as  Peacock,  Petersen  &  Co.,  who  were 
the  grantees  In  the  deed  from  Peacock  ft 
Peterson.  A  deed  was  made  by  Peacock.  Pe- 
terson ft  Co.  to  tbe  plaintiffs  to  the  timber 
described  In  the  deed  from  McRae  to  Pea- 
cock &  Peterson;  but  this  deed  was  signed, 
not  only  In  the  firm  name,  but  also  hy  the 
individual  members  of  the  firm.— Peacock, 
Peterson,  and  snothn.  Error  is  assigned  up- 
on the  ruling  of  tbe  Judge  In  allowing  tbe 
deed  from  Peacock  ft  Peterson  to  be  intro- 
duced In  evidence,  on  tbe  ground  that  It  was 
improperly  executed,  not  being  signed  by  tbe 
indlvidnal  members  of  the  firm.  Even  If 
this  ruling  was  erroneous.  It  was  an  Imma- 
terial error,  for  the  reason  that  tbe  question 
was  whether  the  title  had  passed  out  of  tbe 
individuals  composing  tbe  firm  of  Peacock 
ft  Peto'son  Into  the  plaintiffs;  and,  eveu  If 
It  bad  not  passed  out  of  them  by  tbe  execu- 
tion In  tbe  firm  name  of  tbe  deed  to  Peacock. 
Peterson  ft  Co.,  wben  Peacock  and  Peterson 
united  with  their  co-partner  In  tbe  new  firm 
in  executing  a  deed,  not  only  In  tbe  firm 
name,  bnt  slso  In  their  Individual  names, 
then  whatever  interest  they  had  In  the  prop- 
erty, either  as  Individuals  or  as  members  of 
the  firm  of  Peacock  ft  Peterson,  as  between 
the  parties  to  this  transaction,  certainly  pass- 
ed to  the  grantees  In  tbe  deed  executed  by 
the  persona  composing  the  firm  of  Peacock, 
Peterson  ft  Co. 

3.  There  are  other  assignments  of  error, 
which  we  do  not  deem  It  necessary  to  deal 
with  In  the  present  case,  tinder  the  view 
that  we  have  taken  of  the  case,  the  Judge 
erroneously  oonstmed  the  deed,  and  this  error 
at  the  outset  of  the  trial  resulted  In  the  case 
having  been  tried  nnder  what  appears  to  ns 
an  mtlre  misapprehensloo  of  tbe  true  Intent 
and  meaning  of  the  deed,  and  man^  of  the 
questions  which  were  raised  at  the  trial  will 
probaUy  not  arlae  at  anotber  hearing.  Tbe 


Jodgment  directing  a  Terdict  In  tevor  itt  the 
lOalntlffs  must  be  reversed,  and  a  new  trial 
bad  in  the  light  of  wliat  Is  herein- laid  down. 
Judgment  reversed.  All  the  Justices  concur^ 
ring,  ezc^  VI8H,  J.,  absent  on  account  d 
BdckneSB. 


WIIiUAHS  T.  CITY  GOUNCSL  OP 
AUOUSTA. 

(Snprema  Cowt  of  Georgia.   July  9,  1900.) 

INTOXICATmO  LIQUORS-ILLBOAL  8AUB-RB- 

CORDER'S  COURT— JURISDICTION 
—CERTIORARI. 

L  The  offense  "of  retailing  spirituous  or  mait 
liquors  without  license,"  though  committed  up- 
on the  Sabbath  day,  is  a  vlolatioo  of  a  penal 
statute  of  tills  state.  Mnran  v.  City  of  Atlanta, 
80  S.  E.  298,  1U2  Ga.  840. 

2.  Accordiugly,  the  recorder's  court  of  the 
city  of  Augusta  has  do  jui-isdlction  to  try  and 
puniAh  for  this  offense. 

8.  Thoagh  the  plaintiff  in  error  entered  In 
that  court  a  plea  of  cuilty  to  a  charge  of  the 
nature  above  ludicatea,  the  recorder  bad  no  au- 
thority of  law  to  Impose  a  peualty  opon  him, 
and  it  was  his  right,  by  petition  for  certiorari, 
to  correct  the  error  which  the  recorder  conunlt- 
ted  in  so  doing. 

4.  The  court  erred  in  refusing  to  sanction  the 
petition  for  eertiorsri. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Blcbmond  coun- 
ty; E.  L.  Brinaon,  Judge. 

L.  R.  Williams  was  convicted  of  Illegal  sale 
of  liquors  In  the  city  of  Augusta,  and  brings 
error.  Reversed. 

SamL  F.  Garllngton,  for  plaintiff  In  error. 
Wm.  H.  Barvett,  tor  defendant  in  mot. 

PER  CURIAM.  Judgment  reversed.  AU 
tbe  Justices  concurring. 


BAKBR  T.  STATU. 
(Snpreme  Court  of  Geor^a.  July  9,  1900.) 

OamiNAti  LAW—CONTINUANCB— MANSUOOa- 
TKR^INSTRUCTIONS-NEWLT-DIS- 
COVSRBD  EVIDBNCB. 

1.  Under  the  facts  diflclosed  by  the  record, 
there  was  no  abuse  ot  discretion  id  refusing  to 
postpone  the  trial  a  second  time  In  taia  to 
allow  counsel  "time  for  study  of  case." 

2.  Neither  the  evidence  nor  tbe  statement  of 
the  accased  would  have  authorised  the  trial 
judge  to  lAarge  the  Jury  opon  the  offense  of 
manslaughter.  Even  if,  under  the  statemest, 
the  defense  of  manslausbter  was  Involved, 
there  was  no  request  to  charge  upon  tbe  sub- 
ject 

8.  Ibe  newly-discovered  evidence  as  to  ths 
unsoundness  of  the  mind  ot  tbe  accused  would, 
wben  token  in  connection  with  tbe  counter 
showing  made  by  the  state,  not  probably  pro- 
dace  a  different  ^  "~dict  upon  another  trial. 

4.  The  evidence  luUy  warranted  tbe  vndict, 
and  tbe  trial  judge  did  not  abuse  his  discre- 
tion In  refusing  to  grant  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
J.  S.  Candler.  Judge. 

James  L.  Baker  waa  convicted  of  nnrdar, 
and  brings  error.  Affimud. 
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Lee  J.  Lanc^y,  tos  plaintiff  In  error.  0.  D. 
Hill,  SoL  Gen.,  and  J.  U.  Terrell,  Att;.  Oen^ 
Cor  the  State. 

SUSMOKS,  (X  J.  Thli  case  arlaei  vjfoa 
accptiont  taken  to  tbe  refvnl  of  the  court 
below  to  grant  a  motion  for  a  new  trial,  made 
by  Baker,  who  had  beeib  tried  and  conTicted 
of  mnrdet. 

1.  The  prlndpal  ground  r^ed  upon  here  1^ 
counsel  for  the  plaintiff  In  error  was  the  re- 
fusal of  the  Judge  to  continue  or  postpone 
the  trial  of  the  case  upon  the  facts  and  dr^ 
cumstanoes  diown  In  the  motion.  Counsel 
had  been  employed,  we  Infer  from  the  record, 
at  least  six  days  before  the  trial  actually  took 
place.  The  trial  was  once  pos^ooed  for  two 
or  three  days  upon  his  aiq^Ucatlon,  and,  wboi 
the  case  was  again  called,  he  asked  for  a 
further  postponement  In  order  that  he  might 
study  the  case.  He  did  not  Intimate  to  the 
court  that  any  of  his  witnesses  were  absent, 
or  that  he  wished  time  to  search  for  evi- 
dence. He  simply  showed  that  he  had  been 
busy  In  court  with  other  matters,  and  wished 
time  for  further  study  of  the  case.  This  was 
a  matter  entirely  within  the  discretion  of  the 
trial  Judge,  who  knew  the  facts  and  tbe  busi- 
ness In  which  counsel  had  been  engaged,  and 
who  could  determine,  better  than  we,  whether 
It  was  proper  to  grant  tbe  postponement  See 
Moody  T.  State,  54  Oa.  660;  Charlon  t.  State, 
106  QtL  400,  32  S.  G.  347,  and  cases  cited. 

2.  Complaint  is  made  of  the  failure  of  the 
court  to  charge  upon  the  subject  of  man- 
slaughter.. We  have  carefully  read  the  evi- 
dence and'  the  statement  of  the  accused,  and 
find  nothing  in  either  which  would  have  au- 
thortzed  tbe  submission  to  the  Jury  of  the 
question  of  manslaughter.  According  to  tbe 
statement,  the  accused,  on  Friday  evening, 
went  to  the  house  of  a  neighbor,  where  bis 
wife,  who  had  separated  from  him,  was  liv- 
ing. In  the  dining  room  he  found  bis  wife 
and  a  man  named  Pitman.  On  entering  the 
room  be  saw  Pitman  wltb  his  bands  around 
Mrs.  Baker's  neck,  kissing  her,  and  he  there- 
upon shot  her.  Even  had  this  statement  been 
true  <and  It  was  positively  contradicted,  as 
to  the  position  of  Pitman  and  Mrs.  Baker,  by 
tbe  witnesses  for  the  state).  It  was  not  suffi- 
cient to  reduce  the  homicide  from  murder  to 
manslaughter.  Tbe  rule,  as  laid  down  by  de- 
cisions of  this  court,  Is  that.  In  order  to  re- 
duce such  a  homicide  to  manslaughter,  It 
must  appear  that  the  accused  fdund  his  wife 
In  tbe  very  act  of  adultery,  or  under  such 
drcumstances  as  to  Indicate  that  she  bad 
Just  committed  the  adulterous  act  Mays 
V.  State,  SS  Ga.  S90.  14  3.  B.  660.  The  state- 
ment of  the  accused  does  not  show  that  the 
deceased  was  found,  at  tbe  time  of  tbe  kill- 
ing, under  such  circumstances  as  would  re- 
duce the  homicide  to  manslaughter.  It  Is 
true,  the  accused  did  state  that  he  had,  on 
Wednesday  morning  before  the  killing  on 
Friday,  seen  his  wife  and  Pitman  in  bed  to- 
getiier.  If  tbSM  be  true,  he  might  have  been 
lustlfled,  under  the  decision  In  HIU  r.  State, 


M  Ga.  4B8,  in  tfam  knunc  her  to  praviBt  tin 
act  of  adultery,  or  the  homicide  might  have 
been  reduced  to  manslaughter  had  the  UlUng 
occured  Immediately  after  the  commlaalOB 
of  the  adulterouii  act.  Instead  of  movlns  at 
that  time,  howerer,  the  accused,  accordiiv 
to  his  own  statnuoit.  left  the  pnmlaea,  and 
subsequently  Invited  Pitman  to  a  contcraice 
In  his  room.  He  returned  to  the  honae  i^re 
his  wU!e  was  Uvtaig  on  the  night  of  tbe  aec- 
<md  day  after  he  dalms  to  hare  weeai  this 
misconduct  of  Pitman  and  Mrs.  Baka,  and 
then,  seeing  tiiem  togetbw  In  the  dliUng  room, 
and  that  Pitman  had  bis  hands  around  Mrs. 
Baker's  nedc  and  was  kissing  her,  he  sboi 
and  killed  her.  There  seems  to  us  to  be 
nothing  In  bis  own  statement  to  (Aow  that 
the  crime  was  manslaughter,  and  not  nkor- 
der,  Oimcedlng,  bowevw,  that  there  was 
enough  In  tho  stotanent  of  the  accused  to 
have  authorised  a  flndli^  that  the  crime  was 
manslaughter,  certain^  tbete  was  nothing  In 
the  evidence  to  have  done  so,  and,  under  re- 
peated mlings  ot  this  court.  It  was  not  error 
to  faU  to  charge  on  the  subject  In  the  almence 
of  any  request  so  to  do.  "In  the  absence  of 
a  proper  and  pertinent  wrlttoi  request  tor 
Instructions  thereon,  tbe  court  Is  not  tMund 
to  give  In  charge  the  law  of  a  theory  of  the 
case  arising  solely  from  tbe  statement  of 
tbe  accused."  Hardin  v.  State,  107  Ga.  718, 
3S  S.  E.  700;  CarroU  r.  Stote.  89  Ga.  36^  26 
8.  E.  660;  Taylor  T.  State,  108  Ga.  SI 
S.  E.  2. 

8.  The  newly-dlsoovered  evidence,  taken  In 
connection  with  the  strong  counts  showing 
made  by  the  state,  would  not,  in  our  opinion, 
authorize  another  Jury  to  find  a  different 
verdict  Tbe  trial  judge  beard  tbe  evidence 
and  tbe  state's  counter  showing,  and,  in  the 
exercise  of  his  sound  discretion,  refused  to 
grant  a  new  trial  <m  this  ground.  We  can- 
not say,  as  matter  of  law,  tiiat  ha  almsed  his 
discretion. 

4.  Tbe  evidence  fully  warranted  the  Ter- 
dlct  and  tbe  trial  Judge  did  not  abuse  bis 
discretion  in  refusing  to  grant  a  new  trial. 
Judgment  afBrmed.  All  the  Justices  concur- 
ring. 


SILVET  V.  STATa 
Ota^oeme  Court  of  Georgia.   July  9,  1900.) 
ORIHINAI.  LAW— HVZDBNCa 
The  evidence,  at  best,  only  tended  to  raise 
a  iospicion  of  tbe  gailt  of  the  defendant,  and 
wag  not  sufficient  to  support  s  couTlction  of 
the  oflHise  with  which  be  was  charged,  llu 
conrt  erred  In  ovwmllng  the  nwtloa  tar  a  new 
trisL 

(Syllabos  by  the  Court) 

Brrw  from  superior  court,  Unlwi  emsnty: 
J.  R.  Estes,  Judge. 

Spurge  Sllvey  waa  convleted  of  oAme,  and 
Iwlngs  error.  Reversed. 

L  L.  Oafccs.  for  plaintiff  In  error.  W.  A. 
Charters,  SoL  Gen.,  for  the  Btata. 

PER  CURIAM    JuOgamA  raranndL 
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QBBBN  T.  STATE. 
(Supreme  Ooart  of  Georgia.    Jul?  9,  1900.) 
ARSON— EVl  OBNCB. 
The  evidence  tn  this  case  being  entirely 
circnmstantlal,  and  being  insufficient  Co  connect 
the  accused  In  any  way  witb  tbe  crime,  the  ver- 
dict of  guilty  was  contrary  to  law,  and  the 
court  erred  in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.} 

Error  from  superior  court,  Floyd  county; 
W.  M.  Henry.  Judge. 

Hezeklah  Green  was  conrlcted  of  arson, 
and  brings  error.  Reversed. 

C.  E.  Carpenter,  J.  S.  Crawford,  and  O.  A. 
Tbornwell,  for  plaintiff  in  error.  Moses 
Wright.  SoL  Gen.,  for  the  State. 

SIMMONS.  C.  J.  A  barn  belonging  to  Mrs. 
Grabiam  was  burned  on  the  night  of  Febru- 
ary 15,  1899.  Green  was  arrested  and  char- 
ged with  the  arson.  He  was  tried  and  found 
guilty.  The  evidence  showed  that  he  had 
been  a  laborer  on  Mra.  Graham's  farm  for 
several  months.  Green's  wife  desired  to  live 
with  him  upon  the  place,  bat  there  was  no 
room  for  her.  Green  told  Mrs.  Graham  that 
he  would  leave  on  that  account.  According- 
ly, after  a  settlementt  with  which  he  did  not 
seem  fully  satisfied,  he  removed  from  the 
premlBes.  A  few  days  thereafter  the  barn 
was  burned.  The  night  on  which  the  burn- 
ing occnrred  was  very  cold,  and  the  ground 
was  covered  with  snow.  There  was  a  bard 
rain  during  the  night,  but  the  snow  was  not 
melted  off  of  the  gronndt  except  where  It 
was  thinnest  After  the  burning,  tracks 
were  discovered  leading  towards  the  bam, 
and  leading  fmn  It  towards  the  place  where 
Green  resided,  some  three  miles  distant 
Whoever,  made  the  tracks  walked  Into  an 
aahbank  In  the  yard,  and  the  ashes  stack  to 
bis  shoes,  and  were  plainly  visible  in  the 
tracks  for  a  considerable  distance  from  the 
twm.  Some  of  the  wltoanes  testified  that 
Green,  In  walking,  pat  his  right  foot  down 
on  the  side,  and  that  a  man  walldng  in  that 
manner  woaM  make  a  track  like  those  dis- 
covered near  the  bam.  The  tracks  were  t<3i- 
lowed  from  the  bam  to  within  a  half-mile  of 
the  place  where  Green  lived.  There  was 
Bome  other  testimony  to  the  effect  that  when 
Green  came  to  Mrs.  Graham's  place,  the  day 
after  the  burning,  he  Jumped  over  muddy 
places  and  "flanked  around"  all  soft  or  skndy 
spots.  This  raised  a  suspldon  in  the  minds 
of  the  witnesses  that  he  desired  to  avoid 
making  tracks  which  could  be  compared  with 
those  made  by  the  person  who  burned  the 
bam.  There  was  no  measurement  of  the 
tracks,  and  no  comparison  of  them  with 
tracks  known  to  have  been  made  by  Green, 
except  that  one  witness  testified  that  she  had 
noticed  Green's  track  while  he  worked  on 
Mrs,  Graham's  place,  that  it  was  peculiar, 
that  she  had  looked  at  It  where  he  had  made 
It  In  the  sand,  and  that  It  corresponded,  to 
the  best  of  her  knowledge,  with  the  tracks  dis- 
covered near  the  scene  of  the  bomlng.  Upon 
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this  evidence  the  Jury  returned  a  verdict  of 
guilty.  A  motion  for  a  new  trial  was  made 
by  Green  and  was  overruled  by  the  trial 
Judge.   To  this  Green  excepted. 

We  think  that  the  evidence  was  not  suffl- 
dent  to  authorize  the  verdict  It  was  en- 
tirely circumstantial,  and  In  no  way  connect- 
ed the  accused  with  the  arson.  The  law  does 
not  permit  any  one  to  be  convicted  upon 
mere  stispicion.  If  the  evidence  be  circum- 
stantial, it  must  connect  the  accused  with  the 
offense  so  as  to  exclude  every  other  reasona- 
ble hypothesis  than  that  of  bis  guilt.  It  is 
possible  that  Green  was  guilty  of  the  arson 
with  which  he  was  charged,  but  the  state  has 
not  produced  sufficient  evidence  to  show  be- 
yond a  reasonable  doubt  that  he  was  so. 
The  court  therefore  erred  In  refusing  to  grant 
a  new  trial.  Judgment  reversed.  All  the 
Justices  concurring. 


MADDOX  et  al.  v.  WAGNER. 
(Supreme  Court  of  (Georgia.   July  9,  1900.) 

CONTRACT  TO  PURCHASE— BRSACH-^CTION 

POR  PRICB. 

A  breach  of  an  executory  contract  for  the 
purchase  of  goods  will  not  snijtport  an  action 
upon  an  open  account  for  the  price  thereof,  (a) 
llius,  where  a  mercantile  partnership  in  one 
city  gave  to  an  importer  in  another  an  order  to 
"import  and  ship"  to  the  firm  certain  goods  at 
stated  prices,  the  order  specifying  that  "import 
orders  are  not  subject  to  cancellation,"  and 
containing  a  stipulation,  "Hiib  order  not  to  be 
shipped  until  notified  by  the  buyer,"  the  part- 
nership was  bound  within  a  reasonable  time 
after  the  importation  of  the  goods  to  direct 
that  they  be  shipped  to  It  and.  failing  to  do  so, 
was  gnUty  of  a  breach  of  contract,  for  which 
it  la  liable  In  damages  to  the  other  party.  But 
he  was  not  after  the  arrival  of  the  goods  from 
abroad,  authorized  to  ship  them  to  the  firm  ex- 
cept by  its  express  direction,  and  could  not,  if 
he  shipped  witnout  sneh  direction,  and  it  declin- 
ed to  accept  the  shipment  maintain  against  the 
firm  an  action  upon  acconnt  as  for  goods  sold 
and  delivered. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A  B. 
Calhoun,  Judge. 

Action' by  Edward  H.  Wagner  against  J.  J. 
&  J.  E.  Maddox.  Judgment  for  plaintiff 
Defendants  bring  error,  ^versed. 

O.  D.  Maddox,  for  plaintiffs  In  error.  W. 
B.  Brown,  for  defendant  In  enor. 

LUMPKIN,  P.  J.  It  appears  from  the  rec- 
ord that  J.  J.  &  J.  E.  Maddox.  of  Atlanta, 
Ga.,  executed  and  delivered  to  a  soliciting 
agent  of  Edward  H.  Wagner,  of  New  Yoi^ 
a  written  order  for  goods.  It  authorized  and 
directed  Wagner  to  "import  and  ship  to  J. 
J,  &  J.  E.  Maddox"  certain  specified  articles, 
at  stated  prices,  contained  a  clause  reciting 
that  "import  orders  are  not  subject  to  can- 
cellation," and  embraced  a  further  stipula- 
tion in  these  words:  "This  ovAec  not  to  be 
shipped  until  notified  by  buyer."  Some  time 
after  receiving  the  order,  Wagner,  without 
any  direction  or  request  from  J,  J.  &  J.  SI 
Maddox,  shipped  to  them  goods  of  the  na- 


Digitized  by 


Google 


610 


36  SOUTHEASTERN  REPORTER. 


(Oa. 


tore  Bpedfled,  and  rendered  to  tbem  a  bill 
for  the  same.  Upon  tbe  arrival  of  tbe  goods 
In  Atlanta,  J.  J.  &  J.  K  Maddox  promptly 
notified  Wagner  that,  never  baring  directed 
blm  to  Ehlp  the  goods,  tbey  were  not  bound 
to  take  tbe  same;  that  they  declined  to  ac- 
cept tbem,  and  held  tbem  subject  to  bis  or- 
der. Thereupon  Wagner  brought  against  J. 
J.  &  J.  E  Maddox  an  action  upon  an  open 
account  as  for  goods  sold  and  delivered,  and 
attached  to  bis  petition  a  bill  of  particulars 
contalQlDg  an  Itemized  statement  of  tbe  goods 
which  he  claimed  had  been  purchased  of  blm 
by  the  defendants.  In  defense  to  this  action, 
they  filed  an  answer  setting  up,  among  other 
things,  that  never  having  directed  a  ship- 
ment of  the  goods,  and  having  declined  to 
acc^t  the  same,  tbey  were  not  liable  for*  the 
price  thereof.  The  jury  returned  a  verdict 
in  favor  of  the  plaintiff,  and  the  defendants 
bring  the  case  here  upon  exceptions  to  a 
Judgment  oremilliig  their  motion  for  a  new 
trial. 

Without  entering  Into  a  detailed  discus- 
sion of  the  various  grounds  of  this  motion,  it 
is  sufficient  to  say  that  the  case  turned  upon 
the  construction  of  the  written  order  given 
by  the  defendants  to  the  plaintiff's  agent. 
The  trial  Judge  based  his  Instructions  to  the 
Jury  upon  tbe  theory  that  this  order  author- 
ized the  plaintiff,  without  further  notifica- 
tion from  the  defendants,  not  only  to  import, 
but  to  ship,  tbe  goods,  and  that,  upon  his  so 
doing,  J.  J.  &  J.  E.  Maddox  became  at  once 
bound  to  accept  and  pay  for  the  same.  We 
do  not  think  this  was  the  legal  effect  of  the 
contract  embraced  in  this  order.  It  Is  quite 
true  that  the  defendants  had  do  right  to  ar- 
bitrarily cancel  the  order.  Obviously,  tbey 
could  not  do  this  In  the  face  of  the  express 
stipulation  that  "Import  orders  are  not  sub- 
ject to  cancellation."  It  is  likewise  clear 
that  Wagner,  after  receiving  tbe  order,  was 
fully  authorized,  without  further  direction 
from  the  defendants,  to  at  once  Import  the 
goods,  and  for  tbe  loss,  if  any,  thus  arising, 
the  defendants  were  undoubtedly  liable.  But, 
under  the  express  terms  of  tbe  contract, 
Wagner  bad  no  right  to  ship  tbe  goods  ttom 
New  York  to  Atlanta  until  expressly  so  di- 
rected  by  the  defendants.  They  were  bound 
by  the  contract  to  give  a  direction  to  this 
effect  within  a  reasonable  time,  and,  upon 
failure  to  comply  with  their  obligation  In  this 
respect,  became  liable  to  Wagner  for  all 
damages  occasioned  by  their  breach  of  con- 
tract Had  the  order  imcoiidltlonaUy  direct- 
ed Wagner  to  Import  and  ship  the  goods,  the 
contract  of  sale  would  have  been  fully  execute 
ed  on  talB  part  upon  his  delivering  the  goods 
to  the  carrier  to  be  forwarded  to  the  defend- 
ants; but  such  was  not  the  character  of  the 
order  with  which  we  are  called  upon  to  deaL 
Under  Its  terms,  Wagner  was  unauthorized, 
after  importing  tbe  goods,  to  ship  them  from 
New  York  to  Atlanta  until  he  was  notified 
so  to  do  by  t3ie  defendants.  When,  ttiere- 
fore,  he  made  the  shipment  without  being 
80  notified,  he  took  the  risk  of  acceptance  by 


J.  J.  &  J.  E.  Maddox.  C^^inly,  he  had  no 
right  to  compel  th^r  acquiescence  In  a  ship- 
ment made  In  the  teeth  of  the  contract  u^d 
necessarily  shipped  the  goods  at  his  riaik. 
We  do  not  mean  to  say  that  J.  &  J.  EL 
Maddox  could  escape  aU  liability  to  Wagner 
simply  by  declining  to  give  directions  for  the 
shipment  of  the  goods  to  them.  As  stated 
above,  they  were  bound  to  notify  the  plain- 
tiff, within  a  reasonable  time,  of  th^r  read- 
iness to  rec^ve  the  shipment;  but  clearly, 
their  mere  failure  to  comply  with  their  ob- 
ligation in  this  respect  would  not  subject 
them  to  liability  for  the  contract  price  of  the- 
goods  upon  the  theory  that  the  same  were 
actually  sold  and  delivered  to  them  by  Wag- 
ner. If  they  in  fact  made  a  breach  of  their 
contract  by  refusing,  without  sufficient  rea- 
son, to  direct  a  shipment  to  them  of  the  goods- 
after  the  arrival  of  tbe  same  in  New  York, 
they  were,  as  stated  above,  liable  to  Waeiier 
for  whatever  damages  he  may  have  thus  sus- 
tained. An  action  for  the  recovery  of  the 
same  would,  however,  be  very  different  from 
the  one  now  before  the  court  The  case  as 
laid  was  a  plain  suit  upon  an  open  account 
and  the  liability,  if  any,  proved  at  the  trial, 
was  that  arising  from  the  breach  of  what 
was,  in  substance,  an  executory  contract  to 
purchase.  We  -  therefore,  without  difficulty, 
dispose  of  the  case  on  its  merits.  It  was  tried 
upon  an  erroneous  conception  by  the  court 
below  of  the  meaning  and  effect  of  the  con- 
tract, and,  considering  the  nature  of  the  ac- 
tion instituted  by  the  plaintiff,  the  evidence 
did  not  warrant  any  finding  whatever  against 
tbe  defendants.  Judgment  reversed.  AU  the 
Justices  concurring. 


ST.  JOHN  et  ox.  t.  LBYDEN 
(Supreme  Court  of  Georgia.   July  9,  1900.) 

OOVBNANTS— BREACH    OF  WARRANTY— PKTI- 
TION  —  aUFFICIBNCT  —  DEED  —  APPBAL  — 
HARMLESS  ERROR— NSW  TRIAL. 

1.  A  petition  which  ia  substance  alleges  that 
the  defendant  by  "warranty  title  deed"  convey- 
ed to  the  plaintiff  a  described  city  lot;  that 
10  feet  of  the  lot  thus  described  never  in  fact 
belonged  to  defendsut  and  Is  in  possession  of 
another,  who  is  the  owner  thereof;  that  a  speci- 
fied sum  was  the  "purchase  money"  of  this 
strip  of  land;  and  praying  for  a  recovery  of 
this  sum,— though  loosely  drawn,  ia  in  fact 
an  aetion  for  a  breach  of  warranty  of  title  to 
land,  (a)  When,  as  originally  drafted,  such  « 
petition  claimed  as  the  measure  of  plaintiff's, 
damages  the  value  of  the  property  to  which  ti- 
tle faued,  it  was  amendable  bo  as  to  make  the 
sum  claimed  aa  such  damages  the  purchase 
price  of  the  property,  fb)  The  petition  in  the 
present  case,  as  amended,  waa  of  the  character 
above  indicated;  and,  though  there  was  a  gen- 
eral demurrer  to  tbe  aame,  yet  as  It  does  not 
appear  that  the  demurrer  was  sustained,  but 
the  case  went  to  trial  on  the  merits,  the  peti- 
tion is  sufficient  to  sustain  the  v«dict  in  piain- 
tlfiTB  favor. 

2.  That  the  court  lii  the  trial  of  a  case, 
treated  as  ambiguous.  In  the  matter  of  descrip- 
tion, a  deed  -which  was  not  bo,  affords  no  cause 
of  complaint  to  a  party  whose  contention  aa  to 
its  real  meaning  was,  under  a  proper  constmc- 
tion  of  the  deed,  not  well  foimded.   (a)  In  view 
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of  the  evidence  introduced  in  the  present  case, 
the  jury  were  warranted  in  findfiis  that  the 
deed  from  the  defendant  to  the  plaintiff  covered 
the  land  for  wliich  she  contended,  and  that  as 
to  a  portioa  of  it  the  title  failed. 

3.  A  {[round  of  a  motion  for  a  new  trial 
alleging  in  general  terms  that  the  entire  charge 
of  the  court  is  erroneous,  "in  giving  to  plaintifl's 
suit  two  distinct  grounds  of  recovery"  fspecify- 
ing  them),  does  not  plainly  and  distmctly  point 
oat  any  error,  unless  it  sets  forth,  either  literal- 
ly or  ut  substance^  the  language  used  hy  the 
judge  in  thna  allowing  two  grounds  of  recov- 
eiT. 

4.  Treating  the  action  aa  one  for  a  breach  of 
warranty  of  title  to  land,  it  Is  immaterial 
whether  the  court  did  or  did  not  err  in  several 
of  the  rulings  and  charges  complained  of  in  the 
motion  for  a  new  trial. 

6.  There  was  suffident  evidence  to  warrant 
the  verdict  as  amended  by  the  order  of  the 
judge  requiring  one  Item  thereof  to  be  written 
off,  and  it  does  not  appear  that  the  court  erred 
in  denying  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fnlton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  Mrs.  R.  C.  Leyden  ag^nst  J.  F. 
St,  John  and  wife.  Judgment  for  plaintiff. 
l>efeiidanta  bring  error.  Affirmed. 

Anderson,  Felder  ft  Davis,  for  idalntlffs  In 
error.  Reed  &  Hartsfleld,  for  defendant  in 
error. 

LEWIS,  J.  lira.  R,  C.  L^den  brought  her 
suit  In  Fulton  superior  court  against  Jacob 
F.  Bt  John  and  bis  wife.  ^Sn.  Alice  J.  St 
John.  The  substantial  allegations  in  the  pe- 
tition, in  so  far  as  concern  the  IsBoea  IutoIt- 
ed  on  ihe  trial,  are  as  follows:  In  AprU, 
1886,  Jacob  F.  St  John  entered  Into  a  con- 
tract with  petitioner  **to  exchange  with  her 
bis  lot  on  Auburn  avenue.  In  the  city  of  At- 
lanta, In  land  lot  61  of  the  Fourteenth  dis- 
trict of  aald  county  and  state,  fronttng  65 
feet  on  the  south  tide  of  Anbum  avcnne,  and 
runnbig  bade  179  feet  along  a  20-foot  alley, 
i^hlcb  lies  east  of  mid  lot,  subject  to  a  loan 
deed  of  ^,600.**  In  accordance  with  this 
agreement,  St  John  executed  to  her  his  war- 
ranty title  deed  to  said  property  on  April  30, 
1896,  which  waa  duly  recorded  May  6,  1806, 
the  consideration  named  in  the  deed  being 
16,000.  In  exchange  for  this  property,  peti- 
tioner executed  to  aald  St  John  her  warranty 
deed  to  10  acr»  of  land  In  land  lot  176  in 
the  Fourteenth  district  of  Fulton  county,  the 
consideration  of  that  deed  being  $4,000.  St 
John  gave  to  petitioner,  also,  five  shares,  of 
the  par  value  of  $100,  of  the  capital  stock  of 
the  Georgia  Tile  &  Artificial  Stone  Company. 
Petitioner  further  charged  that  In  delivering 
the  Auburn  avenue  lot  to  her,  St  John  repre- 
sented and  pointed  out  the  lines  of  said  lot 
as  extending  west  from  tbe  comer  of  a  20- 
foot  alley  55  feet  along  Auburn  avenue  to 
the  middle  of  the  third  row  of  small  tene- 
ment houses  situated  on  said  lot  and  tbe  lot 
next  adjoining  it  on  the  west,  and  running 
back  170  feet  of  uniform  width  with  front 
Since  receiving  the  deed  to  this  land,  she 
ascertained  that  St.  John  misrepresented  to 
her  the  number  of  front  feet  he  owned  in  the 


lot  conveyed  to  her;  that  the  western  line 
of  tbe  lot  instead  of  extending  to  the  place 
pointed  out  was  In  fact  10  feet  east  of  said 
point;  and  that  the  10  feet  extehdlng  the 
full  length  of  the  lot  sold,  was  never  owned 
by  St  John,  but  was  owned  by  another  party, 
thus  making  petitioner's  actual  frontage  on 
Auburn  avenue  from  said  alley  46  Instead  of 
56  feet,  as  bargained  for.  She  then  demand- 
ed of 'St  John  that  he  make  good  the  missing 
10  feet  or  their  value.  He  replied  that.  If 
she  would  have  the  lot  surveyed  and  estab- 
lish the  lines,  he  would  make  good  bis  error. 
She  accordingly  had  such  survey  made,  the 
result  of  which  confirmed  petitioner's  belief 
that  tbe  lot  sold  her  by  St.  John  extended 
only  46  feet  from  the  20-foot  alley,  instead  of 
55  feet;  but  St  John,  when  bis  attention  was 
called  to  this,  failed  and  refused  to  make  good 
tbe  10  feet,  or  to  pay  the  value  thereof.  Peti- 
tioner prayed  for  a  general  judgment  against 
St  John  for  $1,100,  allied  to  be  the  value  of 
the  missing  feet  from  the  Auburn  avenue 
lot.  The  court  allowed  an  amendment  to 
this  petition  to  the  effect  Oiat  tbe  purdiaae 
mon^  for  tbe  10  feet  in  question  paid  by 
petitionee  was  $1,100.  Petitimer  further 
alleged  Ibat,  on  account  (tf  defect  in  the  title 
to  this  porU<m  of  tbe  land.  It  would  require 
her  to  move  some  houses,  at  a  cost  ot  $300^ 
for  which  she  claimed  damages.  She  also 
aUi^ed  Uiat  Bt  John  represented  to  her  tbe 
solvency  of  the  company  In  whiCh  she  held 
the  BtoA  paid  her  by  him,  whereas  the  com- 
pany was  totally  Instdvent  and  Qie  stock 
worthless,  and  that  the  lot,  or  some  portion 
thereof,  she  conv^ed  to  St.  John  had  been 
by  him  conveyed  to  his  wife;  that  he  was 
insolvent,  and  this  conveyance  was  made  to 
prevent  her  recovering  from  him  in  this  cause 
of  action.  It  aroears,  however,  from  tbe 
record,  that  all  these  claims  seek  ins  recov- 
ery, except  the  loss  growing  out  of  the  breach 
of  warranty,  were  abandoned,  and  that  the 
evidence  was  confined  to  the  Issue  as  to 
whether  there  was  a  breach  of  tbe  warranty 
In  the  deed,  and,  if  so,  the  extent  of  the  dam- 
ages sustained  by  petitlcma  In  consequence 
of  such  breach.  In  answer  to  tbe  charges  In 
the  petltI(Mi  which  r^ted  to  a  breach  of  the 
warranty  In  the  deed  as  to  the  10  feet,  the 
defendant  denied  that  he  misreivesented  to 
petitioner  tbe  number  of  fnmt  feet  conveyed 
to  her,  and  averred  that  petitioner  not  only 
had  title  to,  but  also  the  actual  use  and  oc- 
cupation of,  the  65-foot  lot  ccmveyed  to  her 
by  blm.  The  answer  further  joins  Issue  with 
the  all^atlons  in  the  petition  with  reference 
to  the  other  causes  of  complaint  therein  set 
forth,  but  as  these  were  abandoned,  as  above 
Indicated,  it  is  unnecessary  to  set  forth  the 
replies  thereto  made  by  the  defendant  In  the 
pleadlngiB.  The  Jury  returned  a  verdict  tor 
tbe  plaintiff  for  $500  principal,  $103.07  Inter- 
est to  date,  and  $54  damages  to  building: 
Defendant  below  made  a  motion  for  a  new 
trial,  which  was  overruled  after  petitioner's 
counsel,  under  direction  of  the  court  had 
written  off  the  finding  of  $51  damages.  On 
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the  jadgment  of  the  court  oTerrullng  the  mo- 
tion, error  la  assigned. 

1.  It  Is  contended  by  coansel  for  plaintiff  In 
error  that  plalntlfTa  original  petition  vas 
based  solely  upon  a  fraudulent  misrepresenta- 
tion made  by  the  defendant  to  petitioner,  and, 
there  being  no  evidence  whatever  to  sustain 
the  action  on  such  a  basis,  the  verdict  was 
contrary  to  the  evidence.  It  is  further  .nrged 
that  the  court  erred  In  allowing  the  amend- 
ment to  the  petition  by  assertlog  that  the 
Judgment  prayed  for,  of  ?1,100,  was  the 
amount  of  the  purchase  money  paid  for  that 
portion,  10  feet  in  width,  of  the  land  to  which 
the  defendant  bad  no  title,  it  being  contend- 
ed that  this  added  a  new  cause  of  action  to 
the  petition.  We  do  not  thinli  there  Is  any- 
thing whatever  in  his  contention.  The  orig- 
inal petition,  fairly  construed,  clearly  sought 
a  recovery  for  damages  sustained  by  petition- 
er on  account  of  a  breach  of  warranty  In 
the  deed;  and  the  fact  that  the  damages 
In  this  original  petition  were  alleged  to  be 
the  value  of  that  portion  of  the  land  which 
was  alleged  to  have  been  Included  In  the  pur- 
chase price  by  petitioner  did  not  affect  the 
allegations  touching  the  breach  of  the  war- 
ranty, but  was  only  Inaccurate  In  stating 
a  wrong  measure  of  the  damages  for  such 
breach,  (a)  We  think  it  was,  therefore, 
dearly  amendable  so  aa  to  make  the  same 
claim  8S  such  damages  the  purchase  price  of 
the  property.  It  is  true,  this  original  peti- 
tion was  loosely  drawn,  and  was  perhaps  de- 
fective on  account  of  the  dual  nature  of  the 
case.  Aa  the  judge  stated  in  his  order  over- 
ruling the  motion:  "It  Is  quite  possible  that 
as  such  it  was  demurrable  for  duplicity  or 
misjoinder  of  actions,  but  no  such  demurrer 
was  made,  nor  any  motion  based  on  this  on 
like  grounds."  There  Is  no  question  about 
the  original  petition  containing  elements  of  a 
suit  for  a  breach  of  warranty;  that  the 
amendment  therefore  added  no  new  cause  of 
action,  but  simply  that  the  $1,100  sought  to 
be  recovered  was  the  purchase  m<Miey  of  the 
land  missing.  While  there  are  some  allega- 
tions In  the  original  petition  which  partake 
of  the  nature  of  an  action  for  deceit  and 
of  tort,  on  the  trial  these  seem  to  have 
been  abandoned;  yet,  as  the  Judge  stated  In 
his  order  overruling  the  motion,  "as  an  action 
for  breach  of  warranty  It  contains  every 
necessary  element,  sale,  warranty,  imrtlal 
breach  by  lack  of  land,  and  loss  of  the  value 
or  purchase  money."  (b)  We  conclude  that 
the  petition  as  amended  was  propedy  treated 
as  an  action  for  a  breach  of  warrant,  and 
the  record  shows  that  the  case  went  to  trial 
on  the  issue  as  to  whether  such  breach  had 
occurred,  and,  if  so,  the  extent  of  the  dam- 
ages caused  thereby.  The  verdict  of  the 
Jury  for  $500  and  Interest  was  nifltainable 
nnder  the  pleading?.  The  finding  by  tiiie  Jury 
of  IM  damages  has  resulted  In  no  Injury 
whatever  to  the  def«idant  below,  for  the  rea- 
son that  that  portion  of  the  verdict  has,  un- 
der the  direction  of  the  court,  beoi  written 
off  b7  petitioner*!  coonaeL 


2.  In  one  of  the  grounds  In  the  motion  for 
a  new  trial  (No.  15)  it  la  alleged  that  the 
court  erred  In  charging  as  follows:  "Under 
the  terms  of  this  deed  [alluding  to  deed  from 
defendant  to  plaintiff],  and  what  is  stated  in 
It,  and  the  references  made  in  It,  the  court 
deems  It  proper  to  submit  to  the  Jury  the 
question  as  to  what  was  In  fact  the  land  cov- 
ered and  conveyed  and  warranted  by  this 
deed,— whether  it  was  the  land  lying  west 
of  the  alley  and  exclusive  of  the  alley,  or 
whether  It  was  the  land  extending  from  the 
center  of  the  alley  westward,  and  including 
half  of  the  alley;"  movant  adding  that  "the 
evidence  being  clear  and  conclusive  that  the 
deed  from  defendant  to  plaintiff  did  not  take 
in  the  ten  feet  In  controversy."   In  a  note  to 
this  ground  the  court  stated  that  this  "state- 
ment that  the  evidence  was  clear  and  con- 
clusive Is  defendant's  contention."   The  deed 
which  plaintiff  below  Introduced  In  evidence 
contained  the  foUovring  description  of  the 
land,  title  to  which  was  therein  warranted 
by  defendant  to  the  plaintiff:  "Part  of  land 
lot  51  In  the  14th  district  of  originally  Henry 
(now  Fulton)  county,  Georgia,  and  known 
and  distinguished  as  the  'East  Half  of  City 
Lot  126;'  fronting  55  feet  on  the  sooth  side 
of  formerly  Wheat  (now  Auburn)  avenue, 
and  running  back  south  a  uniform  width  176 
feet  to  north  line  of  Mrs.  T.  W.  Hubner's  line, 
along  a  20-foot  alley,  with  perpetual  and  joint 
use  of  said  alley,  which  lies  east  of  the  lot 
herein  conveyed;  this  being  the  same  proper- 
ty conveyed  by  Charles  W.  Huhner  to  said 
Jacob  F.  St  John  by  deed  recorded  In  Book 
109,  folio  230,  of  Fulton  county  records,  Au- 
gust 22,  A.  D.  1S8S."    An  examination  of  the 
deed  from  Charles  W.  Hubner  to  St  John, 
which  Is  referred  to  In  the  deed  from  the  latter 
to  Mrs.  Leyden,  will  show  that  the  lot  in  ques- 
tion, as  described  in  the  Hubner  deed,  really 
commenced  on  the  side  of  the  alley,  and  not  in 
the  center  of  it   In  the  light  of  the  descrip- 
tion of  the  land  In  the  deed  from  St  John 
to  Mrs.  Leyden,  we  cannot  possibly  see  how 
It  was  claimed  by  movant  In  his  motion  for 
a  new  trial  that  the  evidence  was  clear  and 
conclusive  that  the  deed  from  defendant  to 
plaintiff  did  not  take  In  the  10  feet  hi  contro- 
versy.  To  our  minds  the  descriptive  worxls 
used  in  the  deed  tend  much  more  strongly  to 
sustain  the  contention  of  the  defendant  In 
error  as  to  the  exact  lot  which  she  purchas- 
ed, and  which  plaintiff  in  error  Intended  to 
convey  to  her.   The  contention  of  the  de- 
fendant below  on  the  trial  was  that  he  In- 
tended to  convey,  and  did  by  his  deed  conv^, 
66  feet  fronting  on  Auburn  avenue,  by  a 
line  commencing  In  the  middle  of  an  alley 
20  feet  wide.   This  contention  was  supported 
only  by  parol  testimony,  but  there  is  really 
nothing  in  his  deed  which  In  the  least  indi- 
cates that  he  Intended  to  convey  land  from 
the  center  of  the  alley,  thus  embracing  10 
feet  of  that  alley  In  his  frontage  of  56  feet 
On  the  contrary,  the  deed  expressly  declares 
that  the  line  bounding  the  lot  conveyed,  In- 
itead  of  running  along  the  center  of  Uw  at 
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ley,  runs  "along  a  20-foot  alley,"  and  further 
epeclfles  that  this  alley  "llee  east  of  the  lot 
herein  conveyed."  and  not  simply  that  half 
of  the  alley  lies  east  of  the  lot  We  do  not 
think  there  was  any  ambiguity  whatever  In 
this  description  In  the  deed,  relatively  to  the 
question  as  to  whether  the  line  on  Auburn 
avenue  was  to  commence  In  the  center  of 
the  alley 'or  on  the  edge  of  the  alley.  The 
language  dearly  Indicates  to  our  minds  that 
this  line  on  Anbum  avenue  should  be  ezclu- 
Blve  of  any  portion  of  the  alley.  Construing 
the  deed,  therefore,  as  ambiguous  in  Its  de- 
scription, we  think,  was  giving  the  defendant 
every  advantage  he  could  possibly  ask  for  un- 
der the  terms  of  his  conveyance.  He  was 
also  allowed  to  Introduce  parol  testimony 
that  the  property  he  owned  really  conmenced 
In  the  center  of  the  alley,  and  that  66  feet 
from  the  center  of  the  alley  would  not  en- 
croach upon  the  land  of  another.  We  think 
the  court  committed  no  error  against  St.  John 
In  giving  Instruction  complained  of  In  the 
above-stated  ground,  (a)  Even  viewing  this 
case  In  the  light  of  the  parol  evidence  In- 
troduced, we  think,  unquestionably,  the  jury 
were  warranted  In  finding  that  the  deed  from 
defendant  to  plalntilF  covered  the  land  for 
which  she  contended,  and  that  as  to  a  portion 
of  It  the  Utle  failed.  As,  to  the  10  feet  in 
controversy.  It  was  on  the  trial  practically 
conceded  that  the  defendant  claimed  no  title 
whatever  thereto.  It  was  virtually  admitted 
that  another  party,  by  20  years'  prescriptive 
possession,  had  paramount  title  to  this  strip 
of  land.  It  is  true,  the  defendant  Introduced 
some  evidence  tending  to  show  that  the  title 
of  bis  grantor  embraced  one-half  of  the  alley, 
but  there  was  nothing  In  his  deed  from  which 
this  fact  necessarily  appeared,  and  what  title 
he  had  to  half  of  the  alley  was  established 
purely  by  parol  But  the  question  Is,  what 
did  he  Intend  to  convey  to  his  grantee  in 
this  case?  There  was  testimony  In  behalf  of 
plalntlflF  below  to  the  effect  that,  about  the 
time  or  soon  after  the  execution  of  this  deed, 
defendant  pointed  out  the  land  line  to  the 
platntlfTs  son.  and  located  It  exactly  where 
plaintiff  contends  the  deed  designates  It. 
There  la  a  ground  in  the  motion  for  a  new 
trial  objecting  to  this  testimony  of  the  son, 
for  the  reason  that  plaintiff  was  not  present 
when  this  representation  was  made;  but  It 
appears  from  the  record  of  the  evidence  that, 
while  she  was  not  In  their  immediate  presence 
during  the  location  of  the  line,  she  was  near 
enough  to  bear  the  remarks  he  made  about 
where  It  terminated.  After  this  It  seems  that 
the  attention  of  defendant  was  by  plaintiff 
called  to  the  adverse  claim  of  the  party  who 
bad  paramount  title  to  the  10  feet  of  land 
In  dispute,  and  that  he  requested  her  to  have 
It  surveyed,  and,  if  there  was  any  deficiency 
of  his  title  In  the  land  covered  by  his  deed, 
he  would  rectify  It  Defendant  also  after- 
.wardB  wrote  a  letter  In  which  he  seemed  to 
recognise  his  mistake  in  locating  the  line 
where  be  did.  All  this  testimony  was  ob- 
lected  to  in  several  grounds  of  the  motion 


for  a  new  trial,  upon  the  theory  that  they 
were  representations  made  by  the  defendant 
after  tbe  execution  of  the  deed  to  the  plain- 
tiff, and  therefore  slie  could  not  have  acted 
upon  these  representations  In  making  the 
purchase.  Counsel,  however,  seem  to  lose 
sight  of  the  fact  that  this  trial  had  been  re- 
duced down  to  an  Issue  touching  a  breach  of 
warranty  as  to  the  particular  land  in  contro- 
versy, and  that  these  statements  and  conver- 
sations of  defendant  were  clearly  admissible 
In  evidence,  not  as  a  misrepresentation  upon 
which  his  grantee  had  acted  in  the  contract 
of  purchase,  but  as  admissions  that  under  his 
deed  to  her,  and  In  his  transactions  had  with 
her  touching  a  sale  of  the  land,  he  intended 
to  convey,  and  thought  he  was  conveying,  the 
Identical  lot  of  land  claimed  by  her  to  be  de- 
scribed In  tbe  deed,  and  contended  for  In 
this  suit  In  several  grounds  of  the  motion 
for  a  new  trial,  particularly  the  ninth  and 
tenth,  complaint  is  made  of  the  charge  of  tbe 
court  with  reference  to  the  conduct  of  de- 
fendant In  pointing  out  the  line  after  tbe 
trade  had  closed.  Among  the  Instructions 
of  the  court  on  this  subject  excepted  to  Is  one 
to  the  effect  that  "if,  after  the  trade  was 
closed,  and  after  both  parties  tiad  conveyed 
tlUes,  respectively,  to  each  other,  the  defend- 
ant then  undertook  to  point  out  the  lines  of 
the  Auburn  avenue  lot,  and  did  so  erroneous- 
ly, but  there  was  no  consideration  for  doing 
so,  and  this  was  not  a  part  of  the  making  of 
tbe  trade,  then  this  would  not  furnish  a 
ground  for  recovery  by  the  plaintiff  of  this 
cause  of  complaint"  It  Is  alleged  In  tbe  mo- 
tlon  that  this  charge  suggested  to  tbe  Jury 
that  they  might  find  that  pointing  out  tbe 
line  after  both  parties  had  conveyed  titles 
to  each  other  was  a  part  of  making  the 
trade.  Instead  of  the  charge  containing  any 
such  suggestion,  it  was  exactly  the  opposite, 
and  operated  beneficially  to  the  defendant. 
Instead  of  to  the  plaintiff.  In  the  tenth 
ground  of  the  motion  another  charge  on  this 
subject  excepted  to,  was  to  the  effect  that 
the  evidence  as  to  whether  there  was  a  point- 
lug  out  of  the  line  after  the  trade  was  made 
and  concluded  might  be  considered  by  the 
Jury  as  to  whether  there  were  admissions 
by  the  defendant  as  to  what  he  claimed  the 
line  to  be,  or  as  to  whether  he  had  located  It 
erroneously,  and  that  so  far  as  this  throws 
any  light  upon  the  question  at  Issue  between 
the  parties,  it  is  admissible,  and  may  be  con- 
sidered along  with  tbe  other  evidence  In  the 
case.  but.  as  represeutatlmiB.  If  made  after 
the  trade  had  been  closed,  and  not  acted 
upon,  they  would  not  amount  to  a  warranty, 
or  furnish  ground  of  recovery.  If  made  with- 
out a  new  consideration.  This  was  a  correct 
view  of  the  law.  As  above  seen,  tbe  sayings 
and  conduct  of  the  defendant  after  the  trade 
were  unquestionably  admissible  In  evidence 
as  an  admission  against  his  contention  on  the 
triaL  We  therefore  conclude  that.  In  view 
of  the  evidence  Introduced  In  the  present  case, 
the  jury  were  warranted  In  finding  that  the 
deed  from  defendant  to  plaintiff  covered  the 
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land  for  -wfafch  she  coateoded,  and  that  as  to 
a  p(»tIoii  of  It  the  title  failed. 

8.  Another  ground  In  tbe  motion  iNow  1^ 
complains  of  the  charge  of  the  court  as  s 
wlude,  In  glTlng  to  the  plfUnttfrs  salt  two 
distinct  grounds  of  recoTery,  elQier  fraudu- 
lent misrepresentations  or  breach  of  warran- 
ty,  when  the  suit  Itself  was  im  the  sole 
ground  of  mlsrepresentatlott.  The  Judge  be* 
low.  In  the  order  oTorruIIng  Qie  motion, 
states  that  the  only  grounds  which  present 
any  serious  question  to  his  mind  are  those 
toodiing  the  dual  nature  of  the  case,  and  tbe 
charge  accordingly.  He  recognises  that  as 
the  case  began,  certain  equitable  features 
were  laTOlved,  but  these  were  remived  or 
abandoned,  leaving  the  case  a  legal  one 
against  St.  John  alone;  that  It  Is  possible 
that  as  such  It  was  demurrable  for  duplicity 
or  misjoinder  of  actions,  but  no  such  demur- 
rer was  made,  or  any  motion  ba^ed  on  that 
ground.  In  the  first  place,  the  ground  In  tiie 
motion  above  referred  to  attacks  In  general 
terms  slmi^  the  entire  charge  of  the  court 
as  being  erroneous,  in  giving  to  plalntlfTs 
suit  two  distinct  grounds  of  recovery;  but 
this  ground  should  not  be  considered,  for  tbe 
reason  that  It  does  not  plainly  or  distinctly 
point  out  any  error  In  any  one  of  these  char- 
ges. It  should  have  set  forth,  literally  or  In 
substance,  tbe  language  used  by  tbe  Judge  in 
thus  Improperly  allowing  two  grounds  of  re- 
covery. Besides  this,  tbe  Judge,  In  overrul- 
ing the  motion,  says  that  on  this  last  trial 
defendant's  counsel  presented  several  re- 
quests more  especially  applicable  to  an  ac- 
tion of  deceit,— for  example,  that  the  repre- 
sentations must  have  been  made  before  tbe 
trade  was  closed,  unless  upon  a  new  consid- 
eration, and  that  If  each  had  equal  opportu- 
nities for  knowing,  etc.,  there  could  be  no 
recovery,  etc.  He  gave  some  of  these  In 
charge,  either  literally  or  substantially,  and 
this  necessitated  a  further  charge  on  that 
subject,  which  he  gave.  It  perhaps  was  er- 
ror to  (duirge  on  this  view  of  the  case  at  all, 
bnt,  If  BO,  it  was  error  of  which  the  defend- 
ant cannot  well  complain,  as  It  seems  from 
the  Judge's  order  that  he  introduced  that  ele- 
ment Into  the  charge  by  request 

4.  But,  In  tbe  view  we  take  of  this  case, 
we  thbak.  it  was  really  immaterial  as  to 
whether  the  court  did  or  did  not  err  In  sev- 
eral of  the  rulings  and  charges  complained 
of  In  the  motion  tearing  upon  an  action  of 
deceit;  for  this  cause  of  action  set  forth  was 
abandoned,  the  evidence  did  not  cover  the 
Issue,  and  what  plaintiff  finally  sought  to 
recover  was  only  for  damages  for  breach  of 
warranty  In  the  deed.  The  verdict,  too,  in 
the  light  of  the  testimony  before  the  Jury, 
clearly  Indicates  that  the  portion  thereof 
which  was  allowed  to  stand  by  the  Judge  be- 
low was  for  the  value  of  the  land  embraced 
In  the  defendant's  deed  to  plaintiff,  to  which 
be  had  no  title.  Counsel  for  plaintiff  below 
contends  In  his  argument  that  the  verdict 
was  not  large  enough,  estimating  the  value 
4rf  the  lot  purchased  by  her  by  tbe  considera- 


tion of  ¥5,000  mentioned  in  the  deed,  and 
that  tbe  verdict  ooj^t  to  have  been  sereral 
hundred  dollars  larger  than  the  Jury  found. 
There  was  some  evidence,  however,  In  behalf 
of  defuidant  bdow,  that  these  10  feet  run- 
ning tbe  full  length  of  the  lot  eml»aced  In 
her  deed  was  wortti  $60  a  front  foot,  and  the 
Juty  evidently  baaed  their  verdict  i^on  thU 
testimony  as  to  the  present  value  of  that 
strip  of  land.  If  there  was  any  error  In  this 
particular,  It  was  in  favor  of  the  defendant 
There  Is  no  proof  tending  to  show  that  the 
damages  could  have  been  less  than  $500,  but, 
as  no  exceptions  were  filed  by  the  plalntUT, 
there  was,  of  course,  no  error  In  refoaing  a 
new  trlaL 

6.  We  think  the  evidence  was  amply  suffl- 
dent  to  warrant  the  verdict  as  amended  by 
the  order  of  the  Judge  requiring  one  Item 
thereof  to  be  vnritten  off.  We  note  from  the 
record  (tbe  fact  being  recited  In  tbe  Judg- 
ment of  the  coturt  overruling  the  motion)  that 
this  case  has  been  twice  tried,  and  each 
time  a  verdict  rendered  for  the  plaintiff.  It 
further  appears  that  tbe  first  trial  luroceeded 
upon  tbe  theory  that  the  action  was  one  for 
a  breach  of  warranty,  and  this  last  trial  was 
evidently  based  upon  the  same  theory.  In 
view  of  the  proper  construction  to  be  idaced 
upon  the  pleadings  and  tbe  evidence  Introdu- 
ced t^n  the  trial,  as  above  Indicated,  we 
think  tbe  court  did  Tight  in  denying  the  mo- 
lion  for  a  new  trial 

We  have  not  made  special  reference  to  all 
the  grounds  in  the  motion.  Those  hneln  re- 
ferred to  and  considered  embrace  the  control- 
ling Issues  of  this  case,  and  we  deem  It  en- 
tirely unimportant  to  discuss  tbe  other 
grounds.  Judgment  affirmed.  All  the  Jus- 
tices concurring 


JOHNSON  V.  AMEHIOAN  FREEHOLD 
LAND  MORTG.  CO.  OF  LON- 
DON, Limited. 

(Supreme  Court  of  Georgia.   July  10,  1900.) 

AUTHORITY  OP  AGBNT— SALE  OF  lAND— AC- 
TION AGAINST  CORPORATION— FINDING. 

1.  An  agent  who  has  authority  only  to  re- 
ceive proposals  to  purchase  the  property  of  his 
prindpal,  and  submit  the  same  to  the  latter  tor 
acceptance  or  rejection,  cannot  make  an  abso- 
lute contract  of  sale,  which  will  be  binding  up- 
on the  principal. 

2.  When,  in  an  action  against  a  corporation 
for  the  breach  of  an  alleged  contract  for  the 
sale  of  land,  the  petition  described  the  ^ierson 
with  whom  the  plaintiff  dealt  in  making  the 
contract  as  "the  asent  of  said  defendant  com- 
pany, empowered  by  said  defendant  company 
to  negotiate  with  this  complainant  the  sale  of" 
the  land,  the  words  quoted,  whatever  might  be 
their  true  Intent  and  meaning  when  standing 
alon&  must  be  constrned  In  conneetioa  with  aO 
the  allegations  of  the  petition. 

8.  ^us  construing  these  words  In  the  peti- 
tion now  under  review,  tbe  agent  thNein  re- 
ferred to  was  not  authorized  to  make  Cor  the 
defendant  a  binding  contract  of  sale,  but  only 
to  receive  and  submit  to  the  company  offers  for 
the  purchase  of  the  land  In  controversy.  This 
being  so,  and  the  plaintiff  not  being  entitled  to 
recover  save  on  the  theon^.  that  the  agent 
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liad  jwwer  to  sell,  the  domiraer  to  th*  petitioa 
WMM  properly  SQatained. 
(Syllabos  by  the  Court) 

Bmn-  from  clt7  court  of  Blebmond;  W.  F. 
Bre,  Judge. 

Action  by  Jeaae  Johnson  acalnst  the  Amer- 
ican Freehold  Land  Mortgage  Company.  Lim- 
ited. Judgment  for  defdndant,  and  plaintiff 
brings  error.  ^  Affirmed. 

J.  8.  &  W.  T.  Davidsra  and  F.  W.  Capers, 
for  plaintiff  In  emnr.  J.  B.  Lamar,  for  de- 
fendant In  error. 

LITTLE,  J.  This  was  an  action  by  Jesse 
Johnson  against  the  American  Freehold  Land 
Mortgage  Company  of  Lwdon,  Limited,  for 
the  breach  of  an  alleged  contract  for  the  sale 
-of  land.  On  demurrer,  the  action  wu  dis- 
missed, and  Johnson  excepted. 

The  petition  was,  in  brief,  as  follows:  The 
plaintiff  submitted  to  the  defendant  an  offer 
for  the  pnrcliase  of  a  tract  of  land  In  Blch- 
mond  county,  known  as  the  "McLaughlin 
Place,"  at  the  price  of  |1,000.  In  reply  to 
this  offer,  one  W.  M.  Fnlcher,  "the  agent  of 
£8  id  defendant  company,  empowered  by  said 
company  to  negotiate  with  this  complainant 
the  sale  of  said  McLaughlin  place,"  address- 
ed to  the  plaintiff  a  letter  containing  the  fol- 
lowing words:  **I  Inclose  yon  a  letter  from 
my  people,  in  whldi  they  make  yon  a  pcopo- 
sitlon  to  sell  flie  land."  Accompanying  this 
letter  was  another,  at  the  top  of  which  was 
written  the  word  "McLanghUn."  This  letter 
was  addressed  to  Fnlcher,  and  signed  by 
■Gnyler.  Morgan  &  Co.,  In  which  the  following 
language  was  employed:  "Beplylng  to  yoTU> 
favor  •  *  •  Bubmittliv  offer  of  $1,000 
for  tills  place,  withont  Interest,  we  beg  to 
fltftte  that  we  would  jwefer  to  pat  offer  In 
somewhat  different  shape.  We  will  sell  the 
place  for  $850,  with  6%  interest;  payments 
apportioned  as  follows."  Then  ftdlowed  a 
list  of  flsnree  vedfylng  tiie  terms  of  pay- 
ment. On  rec^t  of  the  letter  fkcon  Fnldier 
wttb  the  above-mentioned  IndOBare,  Johnson 
addressed  a  letter  to  Fnlchw,  aec^lng  the 
offer.  Thereupon  Fukher  wrote  lUai  another 
letter,  stating  that  he  had  notlfled  ttie  owner 
of  Hie  place  that  Johnson  would  accept  the 
same  "on  conditions  that  it  was  offered'*  to 
blm.  Snbseqnently,  Fnlcher  again  wrote  to 
Johnson,  Informing  him  that  the  papers  were 
ready  for  his  dgnatore,  and  asking  him  to 
■come  and  execute  the  same.  Still  later, 
VxOcbet  Informed  Johneon  **tbat  be  was  in 
receipt  of  Instructions  from  the  defendant  to 
de<dare  the  trade  off.** 

It  will  have  bera  obaerred  that  the  petition 
did  not  distinctly  and  unequivocally  allege 
that  Fnlcher  had  poww  from  the  defendant 
-company  to  make  a  sale  of  the  land.  He 
-wae  described  as  an  agent  empowwed  to  "ne- 
.gotlate"  Willi  the  plaintiff  for  a  sale  thereof. 
Bven  if  the  words  employed  In  describing  this 
jigent  could,  if  taken  alone,  be  oonstmed  to 
mean  that  he  was  clothed  with  an  absolute 
poww  of  sale,  it  is,  of  course,  proper,  for  the 
imzpote  of  aecertabilng  what  they  did  really 


mean  in  the  present  case,  to  look  to  all  the 
allegations  of  the  petition.  Pursuing  this 
course,  we  have  reached  the  conclusion  that 
the  petition,  taken  as  a  whole,  does  not  suf- 
ficiently allege  that  Fulcher  had  power  to 
BelL  Presumably,  the  original  offer  of  $1,000 
by  Johnson  was  made  to  Fulcher.  He  did 
not  accept  It,  but  evidently  sutoiltted  It  to 
Cuyler,  Morgan  &  Co.,  whoever  they  were. 
If  his  power  to  sell  had  been  absolute,  he 
coold  have  accepted  Johnson's  offer  without 
consulting  any  other  person.  Again,  when  he 
Inclosed  to  Johnson  the  letter  to  himself  from 
Cuyler,  Morgan  &  Co.,  which  itself  embraced 
inatmctions  authorizing  Fulcher  to  submit  a 
proposition  to  Johnson,  he  distinctly  stated 
tliat  this  was  a  letter  from  his  people  In  which 
they  made  Johnson  an  offer  to  selL  On  re- 
ceipt of  Johnson's  reply  accepting  this  offer, 
Fnlcher  did  not  at  once  confirm  the  trade, 
but  again  communicated  with  some  other 
person  or  persons,  from  whom  he  received 
papers  for  Johnson's  signature.  Viewing  all 
thepe  matters  together,  we  think  It  dear  that 
Fulcher's  authority  was  limited  to  receiving 
proposals,  and  submitting  them  to  the  own- 
er for  acceptance  or  rejection.  He  therefore 
bad  no  power  to  make  a  contract  of  sale 
binding  upon  the  defendant  company,  and 
there  Is  nothing  In  the  petition  amounting  to 
an  allegation  that  the  company  Itself  tfther 
omtracted  with  Johnson  tot  the  sale  of  the 
land,  or  anthorized  any  other  person  to  make 
for  it  the  alleged  contract  for  the  breach  of 
which  Johnson's  action  is  brought  Certain- 
ly, the  petitioa  does  not  aver  that  Cuyler, 
Morgan  &  Co.  were  the  agents  of  ttie  defend- 
ant, or  had  power  to  bind  It.  Limiting  Fuldi- 
er's  agency  as  above  In^eated,  the  petition, 
in  its  last  analysis,  amounte  simply  to  this: 
Cuyler.  Morgan  A  Co.  authoriaed  Fuldier  to 
submit  to  Johnstm  an  offer  tot  tiie  sale  ttf 
the  land,  and  Jodmaon  accepted  this  offer. 
In  the  absence  ctf  an  allegation  that  Cuyler. 
Morgan  &  Co.  had  from  the  defendant  au- 
thority to  do  what  they  did,  the  petition  is 
lairing  to  an  Indispensable  avermrat,  and 
falls  to  set  forth,  even  in  substance,  a  good 
cause  of  action.  The  demurrer  made  another 
point  with  whltA  we  have  not  dealt  because, 
in  our  Judgment,  the  case  properly  went  out 
of  court  for  the  reasons  above  stoted.  Judg- 
ment affirmed.  All  the  justices  ooncnrrlng. 


8TA0K  V.  HABBIS. 

(Supreme  Court  of  Georgia,   July  0,  1000.) 
INJURY  TO  TBNANT— lilABILITT  OF  UNDLORD. 

Hioush  a  landlord  will  not  be  liable  in 
damages  for  injuries  to  a  tenant  resultioK  from 
the  defective  condition  of  a  plank  in  the  floor  of 
the  rented  building,  of  which  the  landlord  bad 
no  notice,  a  petinon  which  alleges  that  the 
plaintiff  (a  tmant)  was  injured  by  reason  of 
such  a  defect,  and  cbat  the  landlord  <the  de- 
fendant) had  notice  of  the  "defective  condition 
of  the  fioor,"  snfflclentty  alleges,  as  against  a 
general  demarra-,  that  the  defendant  had  no- 
tice of  the  defective  condition  of  the  plank. 
(Syllabus  by  the  Court) 
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Error  from  dty  court  of  Atlanta;  H.  M. 
Reld,  Jadffe. 

Action  by  3.  L.  HarrlB  against  Minnie 
Stack.  Judgment  for  plaintiff.  Defendant 
brings  OTor.  Affirmed. 

Hammond*  Skeen  &  Lengley,  for  plaintiff 
In  error.  D.  W.  Bountree^  for  detULdant  in 
error. 

COBB,  J.  Harris  brougbt  suit  against 
Miss  Minnie  Stack,  alleging  in  bis  petition: 
Tbat  on  tbe  18tb  day  of  May,  1890,  be  rent- 
ed from  tbe  defendant  a  storebouse  In  tbe 
city  of  Atlanta.  Tbat  b6  was  a  gunsmith 
by  trade,  and  used  tbe  store  rented  aa  a  gen- 
eral repair  abop.  Tbat  on  tbe  nlgbt  of  July 
15,  18U9,  ^boQt  11  o'clock,  wben  be  quit  work 
and  was  preparing  to  clean  tbe  floor  of  tbe 
storebouse,  he  stepped  upon  a  plank  In  tbe 
floor,  which  was  apparently  sound,  and  tbe 
same  gave  way  nnder  him,  causing  blm  to 
fall,  and  by  reason  thereof  be  suBtalned  serl- 
ooB  and  painful  Injuries.  Wben  be  repted 
the  premises,  the  floor  was  out  of  repair  In 
different  places,  but  portions  of  the  floor 
seemed  to  be  sound  and  In  good  condition, 
and  such  was  the  appearance  of  tiiose  por- 
tloiB  of  the  floor  where  he  usually  worked, 
and  where  he  was  at  the  time  he  recrived  tlie 
Injuries  abore  refarred  to.  When  he  used 
those  portions  o£  the  floor  that  were  out  of 
repair,  he  did  so  with  the  greatest  caution. 
There  was  nothing  in  tlie  appearance  of  the 
plank  that  gave  way  under  him  to  indicate 
that  it  was  at  all  dangerous.  At  the  time 
that  he  rented  the  store  he  called  the  atten- 
tion  of  the  defendant  to  the  "defective  condi- 
tion of  the  flow,"  and  she  agreed  to  repair  It. 
When  he  paid  tbe  second  month's  rem,  he 
made  a  similar  complaint  to  tbe  agent  of  the 
defendant  who  collected  the  rent,  and  snlme- 
Quently  he  reported  to  the  dtf  aidant  that  the 
floor  was  out  of  repair,  and  she  agreed  to 
make  the  repairs.  He  complains  that  his  Ixt- 
Juries  were  due  to  the  iwgllgence  of  the  de- 
foidant  In  not  having  the  floor  r^idred  after 
her  attention  was  called  to  tbe  same.  The 
defendant  flled  a  general  demurrer  to  the  pe- 
tition, which  the  court  oTerruled,  and  slie 
accepted. 

As  against  a  general  d^urrer,  the  petition 
sets  forth  a  cause  of  action.  The  comnuui 
law  placed  the  burden  of  repairs  upon  the 
tenant,  and  the  landlord  was  not  bound  to 
make  repairs  unless  there  was  an  ezpress 
stipulation  to  that  effect  In  the  contract 
which  created  the  rdation  of  landlord  and 
tenant  Neither  was  there  any  implied  war- 
ranty on  tbe  part  of  the  landlord  tbat  tbe 
premises  were  suitable  for  the  purposes  for 
which  they  were  leased,  or  tbat  tbey  were  In 
a  condition  to  be  occupied.  1  Tayl.  Land.  & 
Ten.  (8tb  Ed.)  fS  175a,  327,  328;  Oear,  Land. 
&  Ten.  $  104.  The  common-law  rule  Is  not 
of  force  in  Georgia.  Under  our  Code,  the 
landlord.  In  tbe  absence  of  a  stipulation  to 
tbe  ccmtrary,  la  bound  to  keep  the  premises 
In  repair.  GIt.  Code,  |  8128.   He  la*  how- 


ever, entitled  to  notice  from  the  tenant  tbat 
the  premises  are  out  of  repair,  and  If,  after 
Bucb  notice  has  been  given,  tbe  tenant  suffers 
damage  on  account  of  the  failure  of  the  land- 
lord to  nuke  tbe  necesaary  repairs,  tbe  land- 
lord Is  liable  for  tbe  damage  thus  sustained, 
provided  the  conduct  of  the  tenant  was  not 
such  as  to  preclude  blm  from  recovering. 
Gutbman  t.  Castleberry,  48  172.  Under 
the  law  of  this  state,  it  is  presumed  that  the 
premises  leased  are  In  a  condition  suitable  for 
tbe  purposes  for  which  tbey  were  rented;  and 
If  such  Is  not  tbe  case,  and  damage  results 
therefrom  to  tbe  tenant,  tbe  landlord  is  li- 
able, provided  he  has  bad  notice  of  tbe  defect- 
ive condition  of  the  premises,  and  has  failed 
after  a  reasonable  time  to  make  the  necessary 
repairs,  and  provided  also  that  the  tenant  has 
not  been  guilty  of  such  negligence  as  to  bar 
a  recovery  by  blm.  Whittle  v.  Webster,  55 
Oa,  180.  See,  also.  Driver  t.  Maxwell,  56 
6b.  11;  White  v.  Montgomery,  58  Oa.  204; 
I«wls  T.  Cblsolm,  68  Ga.  40;  Miller  v. 
Smlthe,  9S  Ga.  288,  22  S.  B.  532;  Johnson  v. 
Collins,  OS  Ga.  271,  26  S.  E.  744.  When  the 
landlord  la  notified  that  tbe  premises  are  out 
of  repair,  it  becomes  his  duty  to  inspect  and 
Investigate.  In  order  that  he  may  make  such 
repairs  as  the  safety  of  the  tenant  requires. 
It  follows,  therefore,  that  when,  aftra  such 
notice,  the  landlord  fiUls,  within  a  reaaonable 
lime,  to  make  the  repairs,  he  Is  chargeable 
with  notice  of  all  the  deftets  that  a  proper 
Inspection  would  have  disclosed.  To  this  tx.- 
tent  he  might  be  charged  with  liability  for  tai- 
Jnry  arising  from  a  defect  which  was  hidden 
so  far  as  the  tenant  was  concerned.  When 
rented  premises  become  out  of  repair,  it  Is 
tbe  dnty  of  the  tenant  to  notify  tbe  landlord 
of  this  fact,  and  also  to  abstain  from  using 
any  part  of  the  iwemtoes,  the  uae  irf  which 
would  be  attended  with  danger.  But  even 
after  notice  to  the  landlord  the  tenant  has  a 
right  to  use  tiiose  parts  of  tiie  premises  which 
are  apparently  ta  good  conditlmi,  If  there  Is 
nothli^E  to  coll  his  attention  to  what  mf^  be 
a  hidden  defect  The  failure  of  the  landlord 
to  repair  In  such  a  coae  would  give  to  the 
tenant  a  right  of  action  for  any  damages  sus- 
tained by  him,  and  hla  use  of  that  part  of  tbe 
premiaea  which  was  in  an  apparently  oonnd 
condition  would  not  preclude  him  flrmn  recov- 
ering, notwithstanding  he  had  knowledge  tbat 
there  were  other  parts  of  the  premiaea  In  a 
defective  condition.  Applying  what  te  above 
nld  to  the  facts  of  tbe  present  case,  after  the 
defendant  had  been  notified  three  times  that 
tbe  floor  of  the  storebouse  was  out  of  T<^nir. 
it  became  her  duty  to  inspect  the  premises, 
and  make  such  repairs  as  were  necessary. 
Tbls  is  not  a  case  where  the  landloM  Is 
sought  to  be  held  liable  for  Injuries  arising 
from  defects  wblcb  were  bidden  both  from 
tbe  landlord  and  the  toiant  Neitber  la  It  a 
case  where  the  landlord  Is  sought  to  be  held 
liable  on  account  of  tbe  defects  whldi  were 
bidden  from  bim,  and  known  to  the  tenant 
But  It  Is  a  case  where  the  landlord  Is  sought 
to  be  held  liable  for  Injuries  resulting  from 
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defects  wbich  weie  hidden  from  the  tenant, 
and  which  the  landlord  conid  have  dlscorered 
19'  the  exuviae  of  ordinary  diligence,  and 
-where  the  drcumstances  were  such  ai  to  re- 
quire that  be  shoold  make  an  iBTeatlgatlim. 
which,  when  made,  wmild  have  neceasarlly 
resnlted  In  hla  dlscoTerlng  the  defects  whldi 
were  the  canse  of  the  plaintiff's  Injni^.  Ab 
the  petition  distinctly  ^ll^ed  that  the  plaln- 
tiflF,  at  the  time  he  was  Injured,  was  in  the 
use  of  a  portion  of  the  floor  which  was  ap- 
paroitly  sound,  and  that  there  was  nothing 
to  Indicate  that  there  was  any  defect  In  that 
portion  of  the  floor,  there  wu  nothing  ap- 
pearing on  the  face  of  the  petition  which 
wonid  anthorlae  the  oondnalon  fbat  the  plain- 
tiff was  goilty  of  anch  n^llgence  aa  would 
preclude  a  recovery  on  hia  part  Jadgment 
affirmed.  All  the  Justices  concurring. 


BOI^TS  T.  KBffllLBB. 
(Snpieme  Court  of  Georgia.  July  10. 1900.) 

SHBRIPPS  AND  CONSTABLES  —  BXBCUTION  — 
FAILURE  TO  MAKD-OFFIGBR'S  LIABILITY— 
DEFENSES— PAYMENT— COSTS— MALICIOUS  IS- 
8UANCB  OP  RULE— EVIDENCE— APPEAL-A3- 
SIONMENTS  OF  ERROR. 

1.  SniDg  out  a  money  rnle  against  a  levying 
officer  is,  In  effect,  the  bringing  of  a  salt  or  civil 
action  against  him. 

2.  A  levying  officer  may  show,  as  an  excuse 
for  not  making  the  money  on  an  ezecntioo  pla- 
ced'in  liis  hands,  that  the  same  has  been  paid. 

3.  Issuing  a  rule  nisi  against  th«  officer  is  not 
an  adjudication  that  there  Is  probable  cause 
for  suing  out  the  same,  when  the  petition  for 
the  rule  does  not  truly  set  fortb  the  facts. 

4.  That  the  coats  upon  a  fi.  fa.  have  not  been 
paid  TT-ill  not  justify  the  institution  of  a  rule 
against  the  officer  for  the  pi-incipal  and  interest 
as  well,  when  the  plaintiff  in  execution  has  him- 
self received  payment  of  the  principal  and  In- 
terest, and  therefore  knows  the  officer  is  not 
liable  therefor. 

5.  The  evidence  in  this  case  fully  warranted 
the  jury  in  finding  that  the  rules  against  the 
fwnstable  were  sued  out  malidously,  without 
probable  cause,  and  solely  for  the  purpose  of 
annoying  the  officer  and  putting  him  to  trouble 
and  exi>enee, 

6.  A  seneral  complaint,  in  a  motion  for  a  new 
trial,  that  the  verdict  is  "contrary  to  law,"  is 
not  a  special  assignment  of  eiTor;  nor  does  such 
an  assignment  authorize  the  supreme  court,  at' 
the  instance  of  one  Hgainst  whom  a  verdict 
was  rendered  in  the  trial  court,  to  pass  upon 
the  question  whether  or  not  the  plaintiff's  pe- 
tition was  good  aa  against  a  general  demurrer, 
(n)  The  question  whether  the  bringing  of  a  civil 
action  maliciously  and  without  probable  cause 
affords  ground  for  instituting  against  the  plain- 
tiff a  suit  for  damages  Is  not  made  in  the  pres- 
ent case,  and  therefore  is  not  decided. 

(Svllabns  hy  the  Court.) 

Error  from  superior  court,  Haralstm  coun- 
ty; CO.  Jones,  Judge. 

Action  hy  one  Eeeler  against  one  Bobetts 
for  maliciously  ruling  plaintiff,  a  constable, 
to  show  cause  why  be  had  not  made  the  mon- 
ey on  certain  execntJons  placed  In  bla  bands 
for  collection.  From  a  Judgment  In  favor  of 
plaintiff,  defendant  brings  error.  Affirmed. 

J.  S.  Roberts  and  Edwards  &  Ault.  for 
plaintiff  in  error.  E.  S.  &  G.  D.  Oriffltb  and 
W.  B.  Hut^eson,  for  defendant  In  enor. 


LUMPKIN.  P.  J.  The  plaintiff  below, 
Eeeler,  who  was  a  constable,  brought  as  ac> 
tion  for  damages  against  Roberta,  alleging 
in  hla  petition  that  the  defendant  malldously 
and  without  probable  cause  Instituted  against 
him  In  a  Jnatioe'a' court  fire  rules  requiring 
him  to  show  cause  why  he  had  not  made  the 
money  on  certain  executions  which  had  been 
placed  in  his  hands  for  collection.  There  was 
no  demurrer  to  the  petition,  but  the  case  went 
to  trial  on  Its  merits,  and  a  verdict  in  favor 
of  the  plaintiff  was  returned.  The  caae  la 
here  at  the  instance  of  the  defradant,  whose 
assignments  of  error  have  been  diapoaed  of 
by  the  nillngs  above  announced. 

1.  One  of  the  contentions  of  the  plaintiff 
In  error  la:  "That  the  roles  nisi  Issued  by  the 
magistrate,  •  •  •  and  which  were  the 
foundation  d  the  proceedings,  were  not  suits 
instituted  by  the  defendant,  Roberts,  but 
were  rules  1^  a  court  of  law  calling  on  the 
executing  officer  to  show  cause  why  he  should 
not  be  punished  as  for  a  contempt  for  a  fail- 
ure to  perform  his  official  duty."  We  are 
unable  to  conjecture  why  the  institution  of 
such  a  rale  may  not  be  regarded  as  a  suit. 
In  a  broad  and  general  sense.  It  is  certainly 
an  action  by  the  movant  of  the  rule  against 
the  respondent  thereto.  It  Is  a  proceeding 
In  a  court  by  one  person  against  another, 
whereby  the  former  seeks  to  obtain  against 
the  latter  a  Judgment  for  money,  and  the 
right  to  enforce  the  collection  of  the  same  by 
attachment.  The  defendant  la,  to  all  Intents 
and  purposes,  placed  in  the  position  of  being 
"sued."  The  mere  fact  that  the  magistrate 
issued  the  rule  does  not  make  It  the  court's 
caae,  rather  than  that  of  the  movant,  for  he  is 
as  much  responsible  for  the  Institution  of  the 
proceedings  as  is  the  plaintiff  In  an  ordlnary 
actlon  for  the  filing  of  the  petition  by  which 
It  1b  begun.  The  difference  is  merely  In  the 
form  of  process  prayed  for  In  order  to  compel 
the  defendant  to  appear  in  court'  and  answer 
the  plalntlCTs  complaint. 

2.  It  appeared  at  the  trial  that  one.  of  the 
reasons  set  up  by  the  constable  for  bis  fatliire 
to  make  the  money  on  some  of  the  execu- 
tions was  that  the  same  had  been  paid,  and 
that  Roberts  knew  this  to  be  so  when  he  in- 
stituted the  rules.  In  this  connection,  ex- 
ception Is  talten  to  the  refusal  of  the  court 
to  give  in  charge  to  the  jury  the  foHo-wIng 
request  presented  In  writing  by  counsel  for 
the  defendant:  "If  a  fl.  fa.  regularly  issued 
by  a  Justice  of  the  peace  has  been  placed  In 
the  hands  of  a  constable,  it  Is  his  duty  to 
execute  same  by  a  levy  on  the  defendant's 
property,  and  he  cannot  excuse  himself  for 
a  failure  to  do  so  by  setting  up  a  defense 
thereto  in  favor  of  snch  defendant."  Clear- 
ly, in  view  of  the  issue  Involved  in  the  pres- 
ent case,  this  request  would  have  had  a  de- 
cided tendency  to  mislead  the  Jury;  and, 
moreover,  It  was  not  at  ail  applicable.  Sure- 
ly, it  cannot  be  doubted  that  a  levying  of- 
ficer may  show,  as  an  excuse  for  not  making 
the  money  on  an  execution  placed  In  bis 
hands,  tliat  the  same  has  beorji^d.  Wheel- 
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•er  T.  Thomas,  57  Ga.  161.  If  the  conrt  had 
^ven  the  request  abore  quoted,  it  would  hare 
been,  in  effect,  instructing  the  Jury  to  the 
■contrary. 

3.  Another  contention  of  the  plaintiff  in 
error  fa  that  the  fact  that  the  magistrate 
granted  rules  nisi  against  the  constable 
amounted  to  an  adjudication  that  Roberta 
had  probable  cause  for  Instituting  the  rules. 
In  support  of  this  contention  the  case  of 
■Short  T.  Spraglna,  104  Ga.  628,  30  S.  E.  810, 
Is  cited.  In  that  case  it  was  held  that  the 
sanctioning  of  an  equitable  petition,  and  the 
granting  of  a  restraining  order,  by  a  judge 
of  the  superior  court,  afforded  conclusive  erl- 
denoe  of  probable  cause  for  the  bringing  of 
the  action.  If  the  petition  "fairly  and  honestly 
set  forth  the  facta  relied  upon  by  the  plain- 
tlfts  therein."  But  the  principle  thus  an- 
nounced has  no  f^tplication  to  the  present 
case,  for  the  reason  that  It  affirmatlTdy  ap- 
peared at  the  trial  that  the  allegations  In 
the  petitions  for  the  rules  which  Roberts 
presented  to  the  magistrate  were  not  true. 

4.  Brror  Is  assigned  upon  the  refusal  of  the 
■court  to  charge  as  follows:  "If  suit  is  pend- 
ing or  judgment  has  been  obtained,  and  a 
settlement  ot  the  principal  and  Intereat  by  the 
defendant  has  been  made,  and  there  Is  no 
agreement  as  to  which  party  shall  pay  costs, 
then,  as  between  the  plallitlff  and  the  defend- 
ant, the  defendant  would  be  liable  to  plaintiff 
for  costs."  This  request  was  evidently  predi- 
cated upon  evidence  tending  to  show  tMt,  up- 
on one  of  the  executions  placed  in  the  Iiauds 
of  the  constable,  the  costs,  amounting  to 
-^.35,  were  due  and  unpaid.  It  appears,  how- 
ever, that,  in  the  petition  for  the  rule  against 
the  constable  relating  to  this  particular  exe- 
cution, Roberts  claimed  that  the  officer  was 
liable  for  f94.35.  although,  as  matter  of  fact, 
the  principal  and  interest  due  iq>on  the  execu- 
tion, amounting  to  had  been  paid  to  Rob- 
erts himself  before  the  rule  was  sued  out. 
The  only  theory,  therefore,  npon  which  the 
request  just  quoted  would  have  been  perti- 
nent, was  that  even  if  Roberts  did  malicious- 
ly rule  the  constable  for  $&4.36,  knowing  the 
officer  was  really  liable  for  only  $4.8Q,  yet  If 
the  smaller  amount  was  actually  due  upon  the 
execution,  and  the  constable  failed  to  levy, 
the  conduct  of  Roberts  in  instituting  this  rule 
could  not  be  made  the  basis  of  an  action  for 
malicious  prosecution.  Clearly,  such  a  theo- 
ry is  not  tenable,  and  consequently  the  refusal 
of  the  request  did  not  derive  the  defendant 
of  the  benefit  of  a  defense  which  he  was  en- 
titled to  set  up. 

6.  Oomplalnt  Is  made  In  general  terms  that 
the  verdict  la  "contrary  to  the  evidence." 
We  certainly  cannot  bold  that  this  complaint 
is  meritorious,  for,  while  13iere  was  some 
ccmfllct  in  die  teatlmoi^,  that  which  was 
tavoraUe  to  the  plaintiff  anqtly  made  out  his 
■case  as  laid,  and  fully  warranted  ttie  Jury 
In  finding  that  the  rules  against  him  were 
sued  out  maliciously,  that  the  defendant  had 
no  cause  tot  Instituting  them,  and  that  his 
iBole  jnupoae  In  so  doing  was  to  harass  and 


annoy  the  plaintiff,  and  subject  him  to 
trouble  and  expense. 

6.  The  motion  for  a  new  trial  also  alleges 
that  the  verdict  is  "contrary  to  law."  We 
have  already  attempted  to  show  that  suing  out 
a  money  rule  against  an  officer  Is,  in  effect, 
the  bringing  of  a  dvil  action  against  him. 
In  our  consultation  over  this  case,  the  ques- 
tion arose  whether  <hc  not  the  Institution  of 
such  an  action,  maliciously  and  without  prob- 
able cause,  afforded  to  the  defendant  therein 
ground  for  bringing  against  the  plaintiff  a 
suit  for  damages.  It  waa,  in  view  of  the  rul- 
ing announced  in  Mitchell  v.  Railroad  Co., 
76  Qe.  sra,  that  "the  bringing  of  a  civil  suit 
maliciously  and  without  probable  cause  waa 
not  a  ground  upon  which  an  action  could  be 
maintained,  unless  the  action  was  one  where- 
by the  person  of  the  defendant  was  arrested 
or  his  property  attached,  or  some  special 
damage  was  done  to  him,"  quite  natural  that 
this  question  should  occur  to  us.  We  cannot, 
however,  imdertake  to  deal  with  it  In  the 
present  case,  for  the  Imperative  reason  that 
it  Is  not  made,  and  we  are  therefore  without 
jurisdiction  to  do  so.  Even  before  the  pas- 
sage of  the  supreme  court  practice  act  of 
November  11,  1889  (Acta  1889,  p.  114),  this 
court  uniformly  held  that  It  had  no  authority 
to  decide  any  question  which  was  not  passed 
upon  by  the  trial  court,  and  brought  here  for 
review  by  a  plain  and  distinct  assignment  of 
error.  A  striking  and  pointed  UiustratiMi  Is 
to  be  found  in  the  case  of  Jenkins  v.  State, 
60  Ga.  258,  in  which  It  was  held:  "When 
there  Is  a  verdict  of  guilty  in  a  criminal  case, 
and  a  motion  is  made  for  a  new  trial  on  the 
sole  ground  that  the  verdict  is  contrary  to 
law  and  to  evidence,  and  the  motion  is  over- 
ruled, this  court  will  not  Inquire  into  the  suf- 
ficiency of  the  Indictment,  no  such  question 
havli^  been  decided  by  the  judge."  The  un- 
doubted effect  of  this  ruling  was  that  a  gea- 
eral  assignment,  in  a  motion  tor  a  new  trial, 
that  a  verdict  waa  "contrary  to  law,"  was  the 
equivalent  of  no  assignment  at  all,  and  the 
court  accordingly  allowed  a  verdict  and  sen- 
tence In  a  criminal  case  to  stand,  regardless 
of  the  question  whether  the  Indictment  char* 
ged  an  offense  or  not  Again,  in  Mayor,  etc, 
V.  Johnson,  84  Ga.  279.  10  S.  E.  719.  a  case 
which  was  tried  in  i3xe  superior  court  of 
Spalding  county  at  the  FetHruary  term.  1889, 
this  court  held:  'Tolnts  of  law  proper  as 
grounds  for  demurrer  ought  not  to  be  made 
first  In  this  court  under  a  ground  for  new 
trial  that  the  verdict  was  contrary  to  law." 
And  see  comments  of  the  present  chief  Jus- 
tice on  page  283,  84  G&,  and  pages  720,  721, 
10  S.  B.  In  view  of  the  constitutional  provi- 
sion that  "the  supreme  conrt  shall  have  no 
original  Jurisdiction,  but  shall  be  a  court 
alcne  for  the  trial  and  correction  of  errors'* 
(Civ.  Code,  I  6886).  It  Is  dear  that  we  have 
no  jurlsdloUim  to  pass  upon  any  question  not 
made  In  Uie  conrt  below,  and,  since  the  pas- 
sage of  the  act  above  mentioned,  the  ques- 
tion at  tta  authority  of  thla  conrt  to  deal 
with  points  not  properly  brought  here  for  re- 
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-view  !■  likewise  jorlBdlctioiial,  though  the 
recwd  may  ebow  that  sach  pMntB  were  hi 
fact  presented  to  and  passed  npcm  by  the 
trial  court  Section  B581  of  the  CItU  Code, 
which  was  taken  frcxn  that  act,  In  e^qness 
terms  declares  that  '*the  supreme  conrt  shall 
not  dedde  any  question  unless  It  Is  made  by 
A  special  assignment  of  error  In  the  bin  of 
ezcepUcma,  and  shall  dedde  any  question 
made  by  a  specific  assignment  ot  tmoe  In  the 
bill  of  ezceptUms."  Of  course,  If  a  motion 
for  a  new  trial  contains  a  special  assignment 
■of  error;  and  the  bill  of  ezcei^ons  alleges 
«rror  In  overruling  the  motion,  the  UU  will 
be  treated  as  Itself  making  a  special  assign- 
ment of  etror.  A  general  complaint  that  a 
verdict  Is  "cmtrary  to  law"  is  certainly  not 
8i>eclal  assignment  ot  ema.'*   It  Is  any- 
thing but  "special,"  In  that  It  signally  falls 
to  point  out  a  single  respect  In  which  the  ver^ 
-diet  Is  TlolatlTe  of  law.  There  Is  statutory 
Authority  for  moving  for  a  new  trial  on  the 
ground  that  the  T«dlct  Is  "contrary  to  evi- 
dence," or  "decidedly  and  strongly  against 
the  weight  of  evidence"  (Id.  H  M77,  5482). 
Init  no  snch  authority  fw  oHnplslnlng  In  audi 
■a  motlcm  ttiat  the  verdict  Is  "eontraiy  to 
lav."  Oertahily,  then,  a  ground  of  this  na- 
ture ot^Eht  to  distinctly  spedfy  bow  or  why 
the  verdict  Is  unlawfuL   Bvra  If  the  general 
assignment  that  a  verdict  is  "cmtrary  to 
law"  could  In  any  use  be  regarded  as  a 
propw  ground  of  a  motion  tot  a  nevr  trial,  It 
-could  net,  as  was  held  in  Mayor,  etc..  v.  John- 
wm.  84  Oa.  279.  10  S.  B.  718,  be  so  treated  In 
a  case  where  the  petition  failed  to  set  forth  a 
-cause  of  action.  If,  then,  the  ^oa&at  peti- 
tion Is  of  that  duuftcter,  the  dtfendant  Is  not 
■entitled  to  a  new  trial  oa.  any  ground,  for 
nothing  Is  better  settted  than  that  a  new 
trial  win  not  be  granted  In  a  case  where  the 
petition  is  fiitally  defective  In  substance.  In 
such  a  case,  the  remedy  Is  Yjj  general  demur- 
rer before  a  trial  aa  the  merits,  or  by  mo- 
tl«ni  In  arrest  after  verdict    The  case  of 
]foocfc  V.  State,  23  Oa.  871.  has  never  been 
followed  by  this  court,  and  the  ruling  there- 
in on  the  question  of  practice  Is  obviously 
tmsound.    It  Is  not,  however,  necessary  to 
formally  overrule  it,  for  unquestionably  it 
has  not,  since  the  passage  ot  the  supreme 
-court  practice  act  of  3S89,  been  Mnding  as 
authority. 

There  Is  yet  another  reason  why  we  ought 
not  to  decide  -whether  the  present  petition 
does  Qr  does  not  set  forth  a  cause  of  action. 
Tlx.:  We  have  not,  even  In  the  brief  of  coun- 
sel for  the  plaintiff  In  error,  been  requested 
so  to  do.  Were  we,  therefore,  to  reverse  the 
Judgment  on  the  ground  that  the  petition  is 
fatally  defective,  we  would  be  ruling  upon  a 
ptAnt  not  argued  before  us  or  insisted  upon 
here,  and  as  to  which  the  defendant  In  error 
has  had  no  opportunity  to  be  heard.  Accord- 
ingly, It  is  appamrt  that  we  have  neither 
right  nor  pretext  for  usurping  autliorlty 
which  the  law  has  expressly  forbidden  us  to 
exercise.  Judgment  affirmed.  All  the  Jus- 
tices concurring. 


BRTSON  V.  SCOTT. 
(Supreme  Court  of  Georgia.  July  10.  1900.) 

ACTION  AGAINST  ADMINISTRATOR— APFS1AI<— 
BOND. 

Suit  was  brought  in  a  jostice's  conrt 
against  an  administrator,  as  such.  Beeking  a 
judgment  binding  the  assets  of  the  deceased. 
The  defendantpleaded  no  assets  and  plene  ad- 
ministravit.  The  finding  upon  these  pleas  waa 
against  the  defendant,  and  judgment  was  ren- 
dered b7  the  justice  in  favor  of  the  plaintiff  for 
the  amooDt  sued  for,  to  be  satisfied  of  the 
asseta  of  the  deceased,  if  to  be  found;  if  not  to 
be  found,  then  of  the  assets  of  the  defendant 
personally.  The  defendant  entered  an  appeal 
to  a  jury  in  the  justice'a  court  from  go  much  of 
the  judnnent  as  affected  the  assets  of  the  es- 
tate, and  neither  paid  the  costs  nor  gave  bond 
for  the  eventual  condemnation  money.  Eeld: 
(1)  That  the  defendant  could  not  enter  an  ap- 
peal from  only  a  part  of  the  Judgment;  (2t  that, 
as  the  judgment  rendered  bound  the  adminis- 
trator personally,  an  appeal  could  not  be  enter- 
ed under  the  provisions  of  section  4464  of  the 
Civil  Code,  which  provides  that  administrators, 
when  sued  as  aoch,  or  defending  solely  the  title 
of  the  estate,  may  enter  an  appeal  wltiiout  pay- 
ing the  coats  and  giving  secnrity. 
(Syllabns  by  the  Court) 

Brror  from  superior  court.  Fulton  conn^; 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  A.  Scott  against  H.  M.  Bryson. 
administratrix.  Judgment  for  plaintlft  be- 
fore a  Justice,  and  defendant  appealed  to  a 
Jury  in  that  court  Prom  a  refusal  to  dis- 
miss the  appeal,  plaintiff  brings  certiorari. 
Appeal  dismissed,  and  defendant  brings  error. 
Affirmed. 

Hunt  &  OoUghtly,  for  plaintiff  In  otor.  J. 
M.  Olenn.  for  defendant  In  error. 

COBB,  J.  Scott  brought  suit  In  a  Justice's 
court  against  Mrs.  Bryson,  "as  administra- 
trix of  the  estate  of  Thomas  M.  Bryson,  de- 
ceased," seeking  to  obtain  a  Judgment  against 
her  in  her  representative  capacity.  The  de- 
fendant pleaded  that  she  had  no  asseta  of 
the  estate^ In  her  hands,  and  also  that  all  the 
assets  of 'the  estate  had  been  properly  ap- 
plied to  the  payment  of  debte  of  higher  digni- 
ty than  that  of  the  plaintiff.  The  Jnstice. 
after  bearing  evidence,  found  against  these 
pleas,  and  stored  a  Judgment  for  the  amount 
sued  for,  to  be  satisfied  of  the  property  of  the 
deceased.  If  any  to  be  found,  and,  if  not  to  be 
found,  then  to  be  satisfied  of  the  property 
of  airs.  Bryson  Individually.  Within  four 
6aya  after  the  rendition  of  this  Judgment, 
Mrs.  Bryson  filed  with  the  Justice  a  paper  In 
which  It  was  stated  that  she  desired,  "in 
her  representetive  capacity,"  to  enter  an  ap- 
peal to  a  Jury  In  that  court,  and  prayed  that 
the  same  be  allowed  "without  the  giving  of 
a  bond  or  the  payment  of  costs";  the  paper 
reciting  that  she  entered  the  appeal  to  pro- 
tect the  estete.  When  the  case  came  on  to 
he  tried  on  the  appeal,  the  plaintiff  moved 
to  dismiss  the  appeal  on  two  grounds:  First, 
because  the  defendant  had  neither  paid  the 
costs  nor  given  bond  as  required  by  law; 
second,  because  the  appeal  was  entered  for 
the  estate  only,  and  no  appeal^^was  taken  so 
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far  aa  tiie  Jndgment  bound  Mrs.  BiTflon  In- 
dlTtdoallr.  The  Justice  oremiled  the  motion 
to  dismiss,  and  the  case  proceeded  to  trial, 
and  resulted  In  a  verdict  for  tbe  plaintiff  for 
the  amount  sued  for,  to  be  satisfied  of  the 
propert7  of  the  deceased  when  the  same 
should  come  into  the  hands  of  the  adminis- 
tratrix. Tbe  Jury  further  found  that  the  ad- 
ministratrix had  fuUy  administered  the  es- 
tate. The  plaintiff  filed  a  petition  for  cer- 
tiorari, assigning  error  upon  the  refusal  of 
the  Justice  to  dismiss  the  appeal.  Upon  the 
bearing  the  Judge  sustained  the  certiorari, 
and  ordered  the  appeal  dismissed.  To  this 
Judgment  the  defendant  excepted. 

The  general  rule  applicable  to  appeals  re- 
quires that  the  appellant,  as  a  condition  pre- 
ced^t  to  entering  the  appeal,  shall  pay  the 
costs  and  give  bond  for  the  eventual  con- 
demnation money.  Civ.  Oode,  $  4158.  One 
of  the  exertions  to  this  general  rule  is  found 
in  section  4464  of  tbe  Civil  Code,  which  de- 
clares: "Executors,  administrators,  and  other 
trustees,  when  sued  as  such,  or  defending 
solely  the  title  of  the  estate,  may  enter  an 
appeal  without  paying  costs  and  living  b(nd 
and  security  as  hereinbefore  reQolred;  but 
if  a  judgment  should  be  obtained  against  such 
executor,  administrator,  or  other  trustee,  and 
not  the  assets  of  the  estate,  he  must  pay  coats 
and  give  security  as  in  other  cases."  It  la 
manifest  from  the  terms  of  this  section  that 
the  exception  In  favor  ot  persons  sued  in  a 
representative  capacity  is  Intended  for  the 
benefit  of  those  who  are  really  litigating  in 
the  interest  of  others,  and  who  are  not  them- 
selves to  be  affected  by  the  Judgment  to  be 
rendered.  It  Is  clearly  inferable  from  the 
latter  part  of  the  section  tbat,  if  the  person 
sued  In  a  representative  capacity  Is  bound 
personally  in  any  way  by  the  Judgment,  the 
section  does  not  apply,  and  such  person  would 
be  compelled  to  pay  the  costs  and  give  the 
bond,  as  required  by  the  general  rule.  The 
test  seems  to  be  this:  Does  the  Judgment 
bind  the  defendant  In  bis  representative  capa- 
city only,  or  does  It  bind  him  personally  as 
well?  If  the  former,  then  the  case  is  within 
the  terms  of  the  section;  if  the  latter,  then 
the  case  Is  within  neither  the  letter  nor 
spirit  of  the  sectlcai,  but  falls  tmder  the  gen- 
eral rule.  While  this  exact  question  has 
never  been  ruled  by  this  court  what  bas  been 
heretofore  said  in  passing  upon  questions 
growing  out  of  the  right  to  enter  an  appeal 
under  this  section,  as  well  as  under  the  stat- 
ute from  which  It  was  taken,  has  some  bear- 
ing upon  the  question  now  before  us.  In 
McCay  v.  Devers,  9  Ga.  184,  it  was  held: 
"An  executor  is  entitled  to  appeal  without 
security  when  the  Judgment  is  to  affect  only 
the  assets  of  the  decedent  in  his  hands; 
aliter,  where  tbe  Judgment  Is  against  him 
personally,  and  for  which  he  is  responsible 
out  of  his  own  funds."  In  Irving  v.  Melton, 
27  Ga.  330.  It  was  held  that,  In  a  suit  in 
equity  against  an  administrator  for  a  set- 
tlement, the  defendant  was  entitled  to  ap- 
peal without  giving  security.   This  decision 


was  rendered  by  two  Jadges;  Judge  McDon- 
ald being  absent  In  Hickman  v.  m^ifctnan, 
74  Ga.  401,  It  was  held  that  where  an  ex- 
ecutor was  dted  to  appear  and  settle  bis 
accounts,  and  pay  over  to  the  legatees  the 
amounts  to  which  they  were  entitled,  the 
executor  could  not  api>eal  from  a  Judgment 
roidered  against  him  without  paying  the 
costs  and  giving  security.  While  the  deci- 
sion In  27  Oa.  was  a  suit  for  a  settlement  In 
a  court  of  equity,  and  the  decision  last  cited 
was  a  citation  for  a  settlement  fn  the  court 
of  ordinary,  t^e  principle  controlling  in  each 
case  would  be  the  same,  and  therefore  the 
two  decisions  are  In  direct  conflict  The  lat- 
ter dedsion,  having  been  concurred  in  by 
three  Judges,  must  be  allowed  to  control. 
This  seems  also  to  us  to  be  the  better  view 
of  the  matter.  In  Gannon  v.  Sheffield,  59  Ga. 
103,  it  was  held  that  where  an  appeal  was 
taken  from  a  Judgment  de  bonis  testatorls 
without  giving  security,  and  subsequently  the 
judgment  was  amended -so  as  to  charge  the 
defendant  Individually  the  appeal  should  not 
be  dismissed  because  entered  without  giv- 
ing bond  and  security.  Chief  Justice  War- 
ner thus  disposes  of  tbe  question  in  that  case: 
"As  the  judgment  stood  against  the  defi- 
ant as  administrator  at  tbe  time  he  entered 
his  appeal  therefrom,  he  was  not  required  to 
give  security  In  order  to  obtain  It  Having 
obtained  an  appeal  from  the  judgment  of  the 
Justice  according  to  law,  his  legal  right  there- 
to could  not  be  defeated  by  the  subsequent 
amendment  of  tbe  Judgment  even  if  tbe  Jus- 
tice bad  the  legal  authority  to  amend  tbe 
judgment  as  he  did,  pending  the  appeal."  As 
the  Judgment  in  the  i»esent  case  bound  the 
defendant  personally,  she  could  not  enter  an 
appeal  under  the  provisions  of  Civ.  Code. 
9  44G4,  without  paying  the  costs  and  giving 
bond,  at  least  so  far  as  the  Judgment  against 
her  personally  was  concerned. 

Could  she  enter  an  appeal  from  so  much  ot 
the  Judgment  as  bound  the  assets  of  tiie  es- 
tate, and  leave  the  Judgment  to  stand  In  so 
far  as  It  bound  her  Individually?  We  know 
of  no  law  which  authorizes  an  appeal  to  be 
entered  from  a  part  of  a  Judgment.  An  ap- 
peal la  a  de  novo  Investigation.  "It  brings 
up  the  whole  record  from  the  court  below, 
and  all  competent  evidence  Is  admissible  on 
the  trial  thereof,  whether  adduced  on  a  for- 
mer trial  or  not  Either  party  Is  entitled  to 
be  heard  on  the  whole  merits  of  the  case." 
Civ.  Code,  f  4469.  Even  in  a  case  where 
more  than  one  person  Is  bound  by  the  Judg- 
ment an  appeal  entered  by  one  will  carry  up 
the  whole  record,  and  any  Judgment  rendered 
will  bind  the  parties  not  appealing  as  well 
as  the  appellants.  Civ.  Code,  §$  4461,  4462; 
Murray  v.  MarshaU,  106  Ga.  523,  32  S.  B. 
634.  As  any  appeal  entered  by  the  defendant 
In  the  present  case  would  have  the  effect  ol 
carrying  to  the  appeal  the  entire  case,  and 
as  the  judgment  rendered  by  the  Justice  was 
one  which  bound  her  personally,  and  was  not 
one  in  which  the  estate  represented  by  her 
was  alone  Interested,  no  anpi^  could  be  en- 
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tared  until  after  the  payment  of  the  eoata 

and  the  giving  of  aeciirlty  required  under 
the  general  rule  In  reference  to  such  matters. 
The  present  caw  furnishes  an  IlluBtratlon 
ahowhig  the  wisdom  of  the  law  which  pre> 
rente  the  administratrix  from  entering  the 
Bi^eal  fram  so  much  ot  the  judgment  'as 
affects  thB  estate  of  her  Intestate.  Upon  the 
trial  of  the  appeal,  the  jnry  found  In  favor  of 
the  administratrix  on  her  plea  of  plene  ad- 
mlnlstraTlt,  and  the  effect  of  the  finding  was 
to  discharge  her  from  IndlTldual  liability  to 
the  plahitlff.  She  thus  appealed  In  behalf 
of  the  estate,  and  took  adrantage  of  the  law 
allowing  representatives  of  estate,  when 
sued  as  such,  to  appeal  without  paying  the 
costs  and  giving  bond,  and  secured  a  Judg- 
ment releasing  her  from  individual  liability. 
The  Justice  erred  In  refusing  to  dismiss  the 
appeal,  and  a  reversal  of  this  Judgment  upon 
certtorart  was  proper.  Judgment  afSrmed. 
All  the  Justices  concorrlnff. 


OAMPBELL  V.  MORGAN. 

MOBGAN  V.  GAMPBBIiL. 

(Supreme  Oonrt  of  Georgia.  July  10.  lOOa) 

BAIA  OF  NOTK—USDRT— ESTOPPEL  OF  8DBB- 
TT— TITLE  IN  THIRD  PERSON. 

1.  Wfaen  the  payee  of  a  negotiable  promis- 
sory note  sold  it  oatrieht  to  another,  the  mere 
fact  that  the  seller  indorsed  the  paper  did  not 
place  blm  In  the  attitude  of  a  borrower  of  mon- 
ey from  the  purchaser:  nor.  as  between  the 
latter  and  the  maker  of  the  note,  was  the  trans- 
action usurious  because  the  discount  amounted 
to  more  than  the  maximum  lawful  rate  of  in- 
terest. 

2.  Even  if  a  promiasory  note  was  usurious, 
yet.  if  tliis  fact  did  not  appear  on  its  face,  the 
maker,  who  induced  another  to  sign  the  note 
as  surety  in  ignorance  of  the  usury,  and  in  good 
faith  lielieving  that  the  payment  of  the  note 
was  secured  by  a  bill  of  sale  to  personalty 
which  the  maker  had  executed,  was  estopped 
from  setting  up  the  usury  in  defense  to  an  ac- 
tion of  trover  brought  by  the  surety  for  the  per- 
sonalty after  he  had  paid  off  the  note  and  tak- 
en an  assignment  of  uie  same  and  of  the  bill  of 
sale. 

3.  Nor  could  the  defendant.  In  soch  a  case, 
for  the  purpose  of  defeating  the  plaintiff's  ac- 
Jon,  set  up  as  outstanding  title  a  duiy-recorded 
:>ill  of  sale  which  the  defendant  had  executed  to 
1  third  person  after  making  the  bill  of  sAle 
relied  on  by  the  plaintiff,  which  was  not  so 
recorded. 

(Syllabus  by  the  Court.) 

Krror  from  city  court  of  Atlanta;  A.  B. 
!3alhoun.  Judge. 

Action  by  J.  A.  Campbell  against  W.  A. 
If  organ.  From  the  Judgment  plaintiff  brings 
rror,  and  defendant  assigns  cross  error. 
Affirmed  on  cross  bill  and  lerersed  on  main 
»111  of  exceptions. 

'  Tompkins  ft  Alston,  for  plalntUf  bi  error, 
'obn  C.  Beed,  for  defendant  in  error. 

LEWIS,  J.  Campbell  brought  ball  trover 
^inst  Mo^an  In  the  dty  court  of  Atlanta. 
?he  case  was  submitted  to  the  upon 
QbBtantlall7  tbe  f  oltowlng  agreed  statement 


of  facts:  Hardaway  held  three  notes  dated 
August  16, 1887,  signed  by  one  Morgan,  paya- 
ble to  the  order  of  Hardaway,— one  for  $100, 
due  60  days  after  date;  one  for  $100,  due  00 
days  after  date;  one  for  $125,  due  120  days 
after  date.  Hardaway  applied  to  one  Jack- 
son for  a  loan,  and  offered  him  these  notes 
made  by  Morgan,  but  Jackson  refused  to  dis- 
count tbem.  Hardaway  than  asked  him  If 
he  would  discount  the  notes  In  case  they 
were  Indorsed  by  Campbell,  the  plaintiff. 
Jackson  agreed  to  do  so.  Campbell  Indorsed 
the  notes,  and  Jackson  let  Hardaway  have 
thereon  (275.  At  the  same  time  a  bill  of 
sale  from  Morgan  to  Jackson  of  the  personal 
property  herein  involved  was  delivered  to 
Jacl£Son  in  order  to  secure  the  notes.  Camp- 
bell, the  plaintiff,  did  not  know  at  what  price 
the  notes  were  sold,  to  whom  they  were  sold, 
and  did  not  know  who  held  the  same,  uiLtil 
about  the  time  the  first  note  became  due, 
when  he  was  informed  who  held  tbe  notes, 
but  not  what  had  been  paid  for  tbe  same. 
Campbell  called  upon  Morgan  and  asked  him 
to  pay  each  of  said  notes  as  they  became  due. 
Morgan  told  Campbell  that  he  (Morgan)  did 
not  have  the  money  to  pay  off  the  notes,  and 
asked  Campbell  to  pay  the  same;  and,  upon 
Campbell  paying  same,  Morgan  stated  that  he 
would  pay  back  to  Campbell  tbe  money  so  ex- 
pended. In  pursuance  of  this  re<iuest  of  Mor- 
gan, Campbell  paid  to  Jackson  the  sum  of 
(325,  the  full  face  of  tbe  notes,  without  knowl- 
edge of  what  sum  had  been  paid  for  the  notes 
by  Jackson.  The  three  notes  were  Introdu- 
ced In  evidence,  Indorsed  on  the  back  by 
"J.  A.  Campbell,  Scty.,"  and  transferred  to 
J.  A.  Campbell  by  Jackson  as  follows : 
"Without  recourse,  this  note  Is  transferred 
to  J.  A.  Campbell,  for  value  received."  The 
bill  of  sale  was  also  Introduced  in  evidence. 
It  was  made  for  the  purpose  of  securing  the 
payment  of  these  notes,  under  section  1960 
et  seq.  of  the  Code  of  1882,  and  in  accordance 
with  the  act  of  the  legislature  approved  De- 
cember 17,  1894.  It  was  properly  signed  by 
Morgan,  legally  attested,  and  was  filed  for 
record  on  December  24,  188T,  and  recorded 
on  January  8,  IS08.  On  September  16.  1897. 
Jackson  transferred  to  Campbell,  In  writing, 
the  bill  of  sale.  Jackson  swore  upon  the  trial 
that  he  took  the  notes  wblch  were  secured  by 
the  bin  of  sale  from  Morgan  to  himself,  and 
transferred  by  himself  to  Campbell,  In  the 
re^ar  course  of  business, — discounted  them 
as  commercial  paper,  that  they  were  repre- 
sented to  him  as  such;  that  he  took  tbe  bill 
of  sale,  and  upon  payment  of  tbe  notes  by 
Campbell,  the  secuMty,  transferred  the  bill 
of  sale  to  Campbell,  the  plaintiff  In  this  case. 
Defendant  then  Introduced  B.  P.  Bush,  who 
was  Borety  ttpon  defendanlfs  b«id  in  the  ball- 
trover  action.  Bush  testified  that  Morgan 
had  executed  to  bim  a  Mil  of  sale  ixpon  the 
property  deao^bed  In  tiie  petition,  and  In  the 
bond  which  he  bad  allied,  for  a  ralnable  coa- 
slderatton,  and  which  was  taken  without  no- 
tlce  of  the  ontstandlng  title  dalmed  by  plaln- 
tlff  in  this  case,  and  that  his  bill  of  sale  was 
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recorded  prior  to  the  date  of  recording  the 
bill  of  sale  under  which  Campbell,  the  plain- 
tiff, clalmB.  This  evidence  was  objected  to 
by  plaintiff  as  being  irrelevant  and  immate- 
rial, In  that  the  outstanding  title  could  not  be 
pleaded  or  shown  hj  the  defendant.  Morgan, 
to  defeat  a  bill  of  sale  which  he  had  previous- 
ly executed,  and  In  which  bill  of  sale  he  had 
warranted  the  title  to  the  pn^rty  attempted 
to  be  sold  or  conveyed;  that  Morgan  was 
estopped  to  defeat  the  title  which  be  had 
conveyed  In  the  bill  of  sale,  which  contained 
his  warranty,  and  which  had  previously  been 
introduced  by  the  plaintiff  in  this  cause,  by 
showing  an  adverse  title  created  by  himself. 
This  objection  was  overruled.  The  bill  of 
sale  from  Morgan  to  Bush  was  then  admitted 
in  evidence.  The  court  rendered  a  judgment 
deciding  that  the  defendant,  Morgan,  could 
not  set  up  the  outstanding  title  of  Bush  In 
his  defense,  and  that  the  defendant  Is  estop- 
ped to  plead  nsnry  as  against  Campbell,  hold- 
ing the  notes;  but  he  ruled  that  the  evidence 
showed  that  the  bill  of  sale  under  which 
plaintiff  claimed  was  void  for  usury,  and 
that  the  plaintiff  could  not  bring  this  kind  of 
action  (that  is.  trover),  as  he  had  no  title; 
and  that  his  action  therefore  failed.  Plain- 
tiff In  error  In  his  bill  of  exceptions  assigns 
orroT  upon  the  admission  of  the  evidence  of 
Bush  and  of  the  bill  of  sale  from  Morgan  to 
Bush,  and  also  assigns  as  error  the  judgment 
of  the  court  finding  against  the  plaintiff,  for 
the  reason  that  the  same  was  contrary  to 
law  and  the  evidence,  and  because  the  defend- 
ant Morgan  was  estOM>ed  by  his  acts  from 
pleading  usury  against  Campbell;  was  estop- 
ped the  warrant  In  his  bill  of  sale  from 
setting  up  an  outstanding  title  previously  or 
Bttbsequently  made  to  the  property  which  Is 
the  8nbject*matter  of  this  suit  Thtaee  was  a 
cross  blU  of  exceptions  filed  1^  coonsel  for 
defendant  In  enor,  alleging  ertor  in  tbe  fol- 
lowing ruling  of  tbe  court:  In  holding  that 
Morgan  could  not  set  up  the  oatstanding  title 
of  Bush  in  his  defense,— and  fnrther  error  In 
holding  that  the  defendant,  Morgan,  was  es- 
topped to  plead  usury  as  against  Campbell, 
the  holder  of  the  note. 

X,  2.  We  do  not  think  that  under  the  eri- 
Jence  In  thla  case  the  oonrt  was  antborlsed 
to  draw  the  inference  that  any  usury  had 
been  established  either  In  the  notes  or^  in 
the  bill  of  sale  given  to  secure  the  saine, 
which  Is  the  foundation  of  this  action  of 
trover.  It  seems  tiiat  Haxdaway  hdd  tbe 
notes  of  Morgan,  which  were  nnsecured  then 
by  bill  of  sale.  What  the  consideration  of 
those  notes  was,  does  not  appear  from  the 
evidence,— whether  Moigan  gave  them  as  a 
mere  matter  of  accommodation  to  Hardsr 
way,  or  whether  he  gave  Uiem  ttx  tbe  pay- 
ment ot  a  debt  lie  was  due  Hardaway. 
Therefore  there  is  an  otter  fallnre  of  proof 
to  show  that  any  usarlona  consideration  ever 
entered  Into  tiiese  notes  In  the  transaction 
between  the  mafc«  and  tbe  payee  thereof. 
Hardaway  applied  to  Jackson  for  a  loan,  and 
offered  him  these  notes,  we  presume,  as  col- 


lateral secority.  Jackscm  refused  to  accept 
them.  Hardaway  then  offered  to  have  them 
Indorsed  by  Campbell,  the  plaintiff  in  this 
case,  whereupon  Jackson  agreed  to  discount 
them,  and  bought  them  In  at  $275.  At  the 
same  time  Morgan  gave  to  Jackson  a  bill  of 
sale  of  the  property  herein  sued  for,  tor  the 
purpose  of  securing  the  notes.  There  Is  no 
contradiction  of  Ja<d£Son'8  testimony  that  he 
took  the  notes  In  the  regular  coarse  of  busi- 
ness, discounted  them  as  commercial  paper, 
and  had  no  reason  to  believe  that  they  wen 
not  commercial  paper,  as  they  were  repre- 
sented to  him  as  such.  He  took  the  bill  of 
sale,  and  upon  payment  of  the  notes  by 
Campbell,  the  security,  transferred  the  same 
to  him.  The  fact  that  Jackson  was  dealing 
in  commercial  paper,  and  bought  these  notes 
up  at  a  discount,  so  that  he  paid  for  them 
less  than  their  face  value,  does  not  render 
the  transaction  at  all  usurious.  But,  even 
conceding  that  these  notes  were  usurious,  yet 
this  fact  did  not  appear  upon  their  face. 
The  plaintiff  was  Induced  to  sign  the  same  as 
security  In  utter  Ignorance  of  any  taint  of 
usury,  and  In  good  faith  believing  that  the 
payment  of  the  notes  was  secured  by  bUl 
of  sale  to  the  personalty  which  Morgan  had 
made.  When  the  notes  fell  due,  plaintiff 
tried  to  get  Morgan  to  pay  them  off;  and 
Morgan's  reply  was  a  request  that  plaintiff 
pay  them  off  as  they  matured,  and  that  he 
would  reimburse  plaintiff  for  his  expenses  in 
80  doing.  This  conduct  on  the  part  of  the 
maker  clearly  estops  him  from  impeacbing  the 
validity  of  his  title  on  the  ground  of  osury. 
To  allow  such  a  defense  would  be  giving  the 
debtor  the  privilege  of  taking  advantage  of 
his  own  fraud  perpetrated  upon  his  creditor. 
If  Campbell,  before  he  paid  the  money  appear- 
ing due  upon  the  face  of  these  notes,  had  dis- 
covered that  they  were  tainted  with  nsory,  he 
would  have  been  discharged  from  all  liability 
thereon.  This  was  deeded  in  the  case  of 
Prather  t.  Smith,  101  Ga.  288.  28  8.  B.  857. 
where  It  was  held:  "A  waiver  ot  a  home- 
stead and  ezonptlon  right,  even  though  anch 
right  be  inchoate  only,  la  valid  and  will  be 
binding  npon  the  peratm  making  the  waiver 
when  the  right  becomes  complete.  Snch  a 
waiver  is,  however,  void  If  embraced  In  a 
promiasoiy  note  infected  with  usury,  and  a 
surety  thereon  si^big  to.  Ignorance  of  the 
nsnry  will  be  discharged."  The  dedalons  re- 
lied on  by  counsel  for  defendant  In  wror 
lu|ve  no  application  to  the  facts  In  this  ease. 
For  Instance,  in  Beach  r,  Lattner,  ua  Ga. 
957.  <S7l.,  pt  2),  28  S.  B.  110.  It  was  decided: 
"A  grantee  In  a  security  deed  tainted  with 
usury  cannot,  aa  against  the  maker  there^A 
convey  a  good  title,  even  to  a  person  who 
takes  bona  fide,  befwe  maturl^,  for  valn^ 
and  without  notice  of  the  fact  of  usury." 
To  the  same  effect,  see  Angler  v.  Smith.  101 
Oa.  844.  28  S.  E.  167.  But  in  none  of  these 
cases  does  it  a^tear  that  an  hmocCTt  party 
was  Induced  to  purchase  the  note,  or  the  prop- 
erty covered  by  the  deed  tainted  with  nsnry, 
by  the  representations  and  at  the  request  of 
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the  maker  thereof.  Nearer  allied  to  the 
facts  In  tbla  case  ii  the  principle  decided  in 
Polhill  T.  Brown,  ^  Ga.  838.  33»  (Syl.,  pt  S). 
10  S.  E.  021.  where  it  was  held:  "Whatever 
Oflury  may  have  been  In  the  contract  xmder 
which  defendant  bad  formerly  conveyed  the 
land  to  one  to  secure  a  debt  could  not  affect 
a  deed  which  defendant  procured  this  one  to 
make  to  plaintiff  to  indemnify  him  for  stand- 
ing security  for  defendant  ui>on  a  note  to  a 
fourth  person  for  borrowed  money."  See, 
also.  Lay  t.  Seago,  47  Oa.  8%  83,  where  It  Is 
held:  "If  a  surety  on  a  contract  originally 
luurions  pays  It,  and  in  payment  Includes 
the  usury,  he  is  entitled  to  recover  It  of  his 
principal,  unless  previous  to  the  payment  be 
had  notice  of  the  intention  of  the  principal 
to  resist  the  usury."  A  case  more  directly 
in  point,  and  the  principle  in  which  neces- 
sarQy  controls  the  present  one.  is  Henry  v. 
McAllister,  99  Oa.  067.  26  S.  B.  469.  There 
it  appeared:  That  the  deed  was  tainted  with 
usury.  It  being  given  as  security  for  a  usurious 
note.  That  the  usury  did  not  appear  upon 
the  face  of  the  papers.  The  maker  of  the 
note  and  deed  appealed  to  a  third  person  to 
purchase  the  note,  representing  to  him  that 
the  deed  was  valid  and  all  right  It  was  held 
in  that  case  that  the  maker  of  the  usurious 
deed  was,  as  against  the  rights  of  such  a 
pnrchaser,  estopped  from  setting  up  usury  in 
the  transaction. 

3.  Oomplaint  Is  made  In  the  cross  bfU  of 
exceptions  that  the  court  erred  in  ruling  that 
the  d^endant,  Mor^n,  could  not  set  up  the 
outstanding  title  of  Biuh  in  his  defense;  and 
plaintiff  In  error.  In  the  main  hill,  likewise 
complains  of  error  in  the  court  admitting  in 
evidence  the  testimony  of  Bush,  and  the  bill 
of  sale  to  the  property  In  dlefpute  from-  Mor^ 
gan  to  Bush.  It  seems,  however,  that  the 
error  in  admitting  that  evidence  was  cured 
by  the  Judgment  of  the  Judge,  who  held  that 
the  d^«idant  Morgan  could  not  set  up  the 
outstanding  titie  of  Bush  In  his  defense,  and 
that  Morgan  was  estopped  to  plead  usury 
as  against  Campbell,  holding  the  notes.  Bush 
was  no  party  to  the  case.  The  question 
would  have  been  quite  different  if  this  ac- 
tion had  lieen  brought  against  Bush,  and  he 
had  been  In  possession  of  the  property,  dalm- 
Ing  under  this  titie.  But  the  plaintiff  brings 
his  suit  against  Morgan,  the  grantor  from 
whom  he  derived  title,  wfilch  he  has  made 
the  basis  of  hie  action  of  trover.  We  think 
the  principle  announced  In  Hall  y.  Davie,  73 
Oa.  101,  controls  this  question.  It  was  there 
held:  "The  defendant  was  estot^ed  by  his 
deed  from  denying  title  to  the  mortgaged 
premises,  and  neither  he,  nor  the  court  at 
his  suggestion,  conld  Intervene  for  the  pro- 
tection of  the  rights  of  a  third  p^sim  who 
would  not  be  bound  by  a  Judgment  to  which 
he  was  not  and  could  not  be  made,  a  party.** 
See,  also,  authorities  therein  cited.  Judgment 
on  main  blU  of  acqttions  reversed.  On 
croBs  bill.  alBrmed.  All  the  Joaticea  concm^ 
Ting, 


WILKINSON  et  al.  t.  BSBTOCK  et  aL 

(Supreme  Gburt  of  Oeor^a.  July  10, 190a) 

STIPULATION  —  TRIAL  BT  COURT  —  CORPORA- 
TIONS—LIABILITY  OF  STOCKHOLDBRS— 
SEIT-OFF— HARMLESS  ERROR. 

1.  When  the  parties  on  both  sides  of  a  case 
agree,  in  effect,  tliat  all  contested  auestlons- 
shall  be  submitted  to  the  jury,  to  be  answered 
by  specific  findings;  that  questions  not  contest- 
ed need  not  be  passed  airan  by  the  jury;  and 
that  npoQ  their  findings  and  the  undisputed 
tacts  the  judge  may  enter  a  decree,— it  is  not 
erroneous,  but  proper,  for  him  to  tal^e  into  con- 
sideration, 80  far  as  the  same  can  be  legitimate- 
ly gathered  from  the  pleadings  and  evidencer 
all  the  material  facts  concerning  which  the  par- 
ties are  not  at  laaue,  and  give  due  effect  thereto' 
In  making  np  the  decree. 

2.  Shareholders  of  an  insolvent  corporation, 
who  are  indebted  to  it  upon  anpaid  stock  8ub- 
Bcriptions,  and  who  are  also  its  creditors,  can- 
not, in  defense  to  an  equitable  proceeding 
bronght  by  another  creditor  in  behalf  of  tdmaeif 
and  all  the  creditors  of  the  corporatioa  to  wind 
up  its  affairs,  and,  as  an  incident  thereto,  to- 
subject  these  shareholders  to  liability  upon  such 
stock  snbscriptions,  set  off  against  the  amounts 
due  thereon  the  debts  due  to  them  by  the  cor- 
poration. In  such  a  case  "they  must  pay  up- 
what  they  ow^  like  other  debtors,  and  then 
get  their  dlvidehds,  like  other  creditors."  wh«i 
the  court  dlatributes  the  assets  among  those 
entitled  to  the  same,  (a)  The  present  case  is 
of  the  nature  above  indicated,  (b)  To  such  a 
case  the  rules  governing  the  right  of  a  stock- 
holder of  a  corporation  to  set  off  a  debt  due 
by  it  to  him  In  defense  to  a  common-taw  ac- 
tion brought  to  enforce  an  Individual  liability 
for  Its  debts  imposed  ajfoa  him  by  statute  have 
no  application. 

3.  An  error  of  calculation  which  the  court 
committed  in  the  present  case  is  cured  by  an 
appropriate  direction. 

(Syllabus  by  the  Onurt.) 

Error  from  superior  coort,  Carroll  county;. 
S.  W.  Harris,  Judge. 

Suit  by  F.  Bertock  ft  Co.  against  the  Wil- 
kinson Paper  (Company  and  others.  Judg- 
ment for  plaintiffs,  and  defokdants  bring  er- 
ror. Affirmed. 

Simmons  ft  C^rrlgan,  Sidney  Hoidemess. 
and  W.  O.  Hodnett.  for  plaintiffs  In  error. 
Oscar  Reese  and  Bobt  Zahner,  for  defend- 
ants In  error, 

LUMPKIN,  P.  J.  The  plaintiffs  below,  F. 
Bertock  ft  Co.,  filed  an  equitable  petition 
against  the  Wilklnscm  Paper  (Company,  a  cor- 
poration, certain  named  Individuals  as  Its- 
stockholders,  and  others,  alle^d  to  be  acting 
In  collusion  with  the  officers  of  that  company 
with  a  view  to  hindering,  delaying,  and  de- 
frauding Its  creditors.  Petitioners  averred 
that  the  paper  company  was  Indebted  to- 
them  In  the  sum  of  $1,171.57,  as  was  evi- 
denced by  two  promissory  notes  which  were 
past  due  and  unpaid;  that  It  waa  hopelessly 
Insolvent;  and  that,  with  Intent  to  defeat  the 
collection  of  their  Just  debt.  It  had  fraudu- 
lently conveyed  all  Its  visible  assets  to  the 
Hutcheson  Manufacturing  Company,  for  the^ 
benefit  of  certain  named  persons,  who  held 
mortgages  covering  the  property  so  conveyed. 
Theae  mortgages  were  attad:ed  as  belng^ 
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without  coDslderatlon,  and  In  fraud  of  peti- 
tioners' rights  in  the  premisefl.  They  farther 
alleged  that  the  stockholders  of  the  paper 
company  named  as  defendants  had  not  paid 
in  full  their  subscriptions  to  its  capital  stock, 
and  that  accordingly  each  was,  in  equity,  lia- 
ble to  account  to  petitioners  and  other  cred- 
itors for  the  amount  of  his  unpaid  Bubscrii>- 
tlon.  The  prayers  of  the  petition  were  (1) 
that  judgment  In  favor  of  tlie  plaintiffs  be 
rendered  against  the  paper  company  for  the 
full  amount  of  their  claim;  (2)  that  a  receiv- 
er be  ai^olnted  to  take  charge  of  the  compa- 
ny's assets  fraudulently  conveyed  by  It  to  the 
Hutcbeson  Manufacturing  Company;  (3)  that 
the  stoeliholders  of  the  paper  company  who 
had  not  paid  in  full  their  Bto<^  subscription 
be  required  to  pay  Into  the  hands  of  the  re- 
ceiver the  several  amounts,  respectively,  due 
thereon,  "for  the  benefit  of  the  creditors  of 
said  company,  and  especially  petitioners"; 
(4)  that  the  deed  to  the  Hutcbeson  Manufac- 
turing Company  and  the  mortgages  above 
mentioned  be  canceled;  (5)  that  the  recelvo* 
be  directed  to  sell  the  property  fraudulently 
turned  over  to  that  company,  to  the  end  that 
the  proceeds  thus  realized  might  be  Justly 
and  equitably  distributed  among  creditors  ac* 
cording  to  their  respective  rights  as  fixed  by 
final  decree:  and  (6)  that  process  issue,  di- 
rected to  all  the  defendants  named  in  the  pe- 
tition. It  appears  that  at  the  trial  the  con- 
troversy finally  narrowed  down  to  a  contest 
between  the  plaintiffs  and  the  defendants 
who  were  stocldiolders  of  the  paper  company 
as  to  their  liability  to  account  foiv  unpaid 
stock  sutiscriptions,  and  they  bring  the  case 
to  this  court  upon  exceptions  to  a  decree  bas- 
ed upon  a  special  verdict  of  the  jury  which 
was  adverse  to  them  upon  this  issue. 

1.  The  first  attack  made  upon  this  decree 
is  that  the  trial  court  erred  In  rendering  judg- 
ment In  favor  of  Bertock  &  Co.  for  the 
amount  due  upon  the  promissory  notes  held 
by  them,  ".because  there  was  no  fluaing  in 
favor  of  the  plaintiffs  and  against  the  Wil- 
kinson Paper  Company  in  the  verdict  of  the 
jury,  and,  without  a  finding  by  the  jury  in 
favor  of  the  plaintiffs,  the  court  had  no  juris- 
diction to  render  that  portion  of  the  decree." 
That  there  is  no  merit  in  this  contention  is 
conclusively  established  by  the  following 
facts  which  the  record  before  us  discloses: 
So  far  as  appears,  the  paper  company  inter^ 
posed  no  defense  to  the  action;  and  none  of 
the  plaintiffs  In  error,  each  of  whom  filed  a 
separate  answer  thereto,  undertook  to  deny 
the  alleged  indebtedness  of  the  company,  or 
to  raise  any  issue  in  regard  thereto.  Fur- 
thermore, at  the  trial  Bertock  &  Co.  introdu- 
ced in  evidence  the  two  promissory  notes 
which  were  the  basis  of  their  claim  against 
the  company,  and  no  attempt  to  meet  and 
overcome  the  prima  facie  case  thus  made  out 
was  essayed  by  the  plaintiffs  In  error,  or  by 
any  one  of  their  co-defendants.  The  decree 
rendered  by  the  court  la  set  forth  in  full  In 
the  bill  of  exceptions,  and  contains  a  recital  to 
the  following  effect:  After  argument  had. 


an  agreement  was  entered  Into  between  tbe 
plaintiffs  In  error  and  other  parties  at  later- 
est  that  "ail  contested  questions  in  the  case 
should  be  submitted  to  the  Jury  by  the  court. 
In  the  shape  of  written  questions,"  but  "that 
all  other  questions  in  the  case  necessary  to 
an  adjudication  of  the  same  which  were  not 
contested,  and  which  were  outside  the  writ- 
ten questions,  were  conceded,  and  that  tbe 
judge  of  said  court  should  decree  upon  the 
same  without  the  intervention  of  a  Inry." 
The  Wilkinson  Paper  Company  was  repre- 
sented in  open  court,  when  said  agreement 
was  made,  by  Iti  president  "and  other  offi- 
cers"; and  It  being  by  them  conceded  "as  an 
admission  binding  not  only  upon  tbe  com- 
pany, but  also  upon"  themselves,  as  defend- 
ants, individually,  that  there  was  no  con- 
test over  plaintiffs'  demand  against  the  Wil- 
kinson Paper  Company,  "or  over  certain  oth- 
er specified  matters,  the  court.  In  pursu- 
ance of  said  agreement,  antHnltted"  to  the 
jnry  the  questions  really  at  Issne.  These 
questions,  the  bill  of  exceptions  states,  are 
correctly  set  forth  in  the  decree.  None  of 
them  remotely  referred  to  the  plaintiffs' 
claim  against  the  paper  company^  notwith- 
standing they  were  framed  under  the  follow- 
ing (*lrcum8tances:  "The  defense  submitted 
such  questions  as  they  desired  to  have  the 
Jury  pass  upon.  The  plaintiffs  also  snbmit- 
ted  such  questions  as  they  desired  to  have 
the  jnry  pass  upon.  The  court  revised  tbe 
questions  submitted  by  both  sides,  and  chan- 
ged and  altered"  the  same  **to  meet  the  views 
of  the  court  and  counsel  of  both  sides,"  after 
whidi  revision  tbey  were  reduced  to  w^ting 
and  duly  passed  uptm  by  the  Jury.  It  Is  to 
be  noted  in  this  connection  that,  as  presented 
to  tbe  trial  judge  for  verification,  the  bill  of 
exceptions  contained  various  recitals  as  to 
what  transpired  at  the  bearing  at  variance 
with  those  above  referred  to  as  appearing  lo 
the  decree  of  the  court  with  regard  to  the 
agreement  between  the  parties;  but  before 
certifying  the  bill  of  exceptions,  his  honor 
eliminated  all  conflict  In  this  respect  by  strik- 
ing therefrom  all  statements  not  In  harmony 
with  those  set  forth  In  his  decree,  being  un- 
willing, evidently,  to  adopt  as  true  counsel's 
version  as  to  what  was  conceded  by  their 
clients.  In  view  of  this  fact.  It  Is  somewhat 
remarkable  that  counsel  pressed  before  this 
court  their  contention  that  the  trial  judge  Im- 
properly rendered  judgment  against  the  pa- 
per company,  yet,  as  they  have  seen  fit  to  do 
so,  we  deal  with  the  point,  and  announce  as 
our  conclusion  thereon  the  niUng  made  In 
the  first  headoote. 

2.  It  appeared  from  evidence  Introduced  in 
behalf  of  the  defense  that,  prior  to  the  In- 
stitution of  the  plaintiffs'  action,  M.  R.  Wilk- 
inson and  E,  P.  McBurney.  the  principal 
stockholders  of  the  paper  company,  had  ad- 
vanced out  of  their  Individual  means  large 
sums  of  money  with  which  to  pay  off  and 
dlschsrge  various  claims  against  that  com- 
pany which  were  being  pressed  by  Ita  cred- 
itors, and  in  this  manner  it  had  become  luge- 
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ly  Indebted  to  them.  In  one  Instance  snlt 
had  been  commenced  against  the  companr, 
and  payment  was  made  to  prevent  a  Judg- 
ment being  rendered  against  it  Some  of 
these  claimB  were  baaed  on  promissory  notes 
of  the  company,  many  of  which  had  been'ln- 
dorsed  by  McBumey,  and  others  of  which 
bore  the  personal  Indonement  of  Wilkinson. 
In  the  aggregate,  the  sums  of  money  each 
had  thus  expended  In  behalf  of  the  com- 
pany far  exceeded  the  amoTmt  of  his  unpaid 
stock  subscription.  They  accordingly  sought 
to  defeat  any  recovery  against  them  in  the 
present  action  on  the  ground  that,  as  accouots 
stood  between  themselves  and  the  paper  com- 
pany, it  was  really  largely  their  debtor.  The 
question  squarely  presented,  therefore,  is 
whether  or  not,  as  against  Bertock  &  Go.  or 
other  creditors  of  tbe  corporation,  Wilkin- 
son and  McBumey  were  at  liberty  to  plead 
as  a  set-off  their  Just  demands  acalnat  tbe 
paper  company.  The  reply  to  thia  qne8ti<m 
is  to  be  found  In  tbe  following  extracts  taken 
from  Judge  Thompson's  admirable  work  on 
the  Law  of  Corporations  (volume  8,  M  8786- 
3787):  "Aa  a  corporation  la  a  distinct  person 
In  law  from  each  of  Its  members,  and  as  It 
may  ane  one  of  Its  m^bers  and  be  sued  by 
him.  tbe  same  aa  one  natural  person  may*  sue 
another  and  be  sued  by  him,  it  follows  that 
In  any  action  by  a  corporation  against  one  ot 
Its  stockholders,  while  the  corporation  la  a 
going  concern,  tiie  itockholder  has  tbe  same 
right  to  set  off  any  debt  which  may  be  dne 
to  falm  from  the  corporation  which  be  would 
have  If  sued  by  a  natural  person.  And  the 
same  ndei  govern  In  determining  whether 
the  right  of  aet-off  exists  which  governs  In 
ordinary  actlona.  A  leading  tme  of  these 
mlea  la  that  no  debts  can  be  set  off  against 
eacb  other  wblch  are  not  mutual.  But  the 
right  of  set-off  resembles.  In  one  respect,  the 
right  of  resdsslon  tm  fraud.  It  ceases  as 
soon  aa  the  corporatim  beccmiea  insolvent 
The  stockholder  cannot,  in  a  proceeding 
against  him  by  or  on  behalf  of  a  creditor  or 
ciedltora,  aet  off  a  debt  due  to  Urn  by  the 
corporation.  Where  there  Is  a  general  wind- 
ing-up proceeding,  either  by  means  of  a  re* 
celrer  or  liquidator  appointed  under  a  statute 
such  aa  the  •  •  •  late  federal  bank- 
ruptcy act,  or  a  state  Insolvency  law,  no  right 
of  set-off  exlata  In  favor  of  the  shardtiolder; 
since  to  allow  auch  a  right  would  be  to  allow 
a  preference  to  tbe  shareholdera  over  other 
creditors.  On  the  contrary,  they  must  pay 
up  what  they  owe,  like  other  debtors,  and 
then  get  their  dividends,  like  other  creditors. 
The  first  r«ison  generally  given  for  the  rule 
denying  the  right  of  set-off  after  a  corpora- 
tion baa  become  huolvent  la  the  theoretical 
reason  which  often  operates  to  deny  the  right 
of  set-off  in  courts  of  law,  which  la  that  there 
can  be  no  set-off  unless  the  debts  are  mutual 
and  In  the  same  right  Briefly  explained, 
the  meaning  Is  that,  when  the  assets  have 
been  Impressed  with  the  quality  of  a  trust 
fund  for  the  equal  boiefit  of  all  the  credltora, 
their  custodian,  whether  the  corporatlfm,  tta 
86S.B.--40 


directors,  a  receiver,  assignee,  or  other  liqui- 
dator, holds  them,  not  In  tbe  right  of  the 
corporation  against  which  the  set-off  Is  claim- 
ed, but  in  right  of  the  creditors."  Accord- 
ingly, this  rule  obtains  as  against  a  stock- 
holder who  is  at  once  both  a  debtor  and  a 
creditor  of  a  corporation,  when  his  "liability 
Is  for  moneys  due  on  account  of  stock  held 
by  him  which  has  not  been  fully  paid.  Such 
a  debt,  as  we  have  seen,  is  deemed  in  equity 
a  part  of  the  capital  stock  of  the  company, 
and  is  a  trust  fund  to  be  devoted  to  tbe  pay- 
ment of  all  its  creditors:  and  hence,  while 
the  company,  as  long  as  it  continues  a  going 
concern,  may  call  It  in,  and  the  stockboldtf, 
without  doubt,  set  off  against  it  any  demand 
be  may  have  against  tbe  company,  yet  when 
tbe  company  becomes  insolvent,  and  there  Is 
not  enough  to  satisfy  all  Its  creditors,  this 
trust  fund  manifestly  cannot  be  aroroprlated 
by  a  creditor  who  Is  a  stockholder  to  the  ex- 
clusive payment  of  his  own  claim.  Substan- 
tially the  same  reasons  are  held  In  the  Eng- 
lish oottrta  of  eqtdty.  The  wlndlivup  acts 
of  that  country  are  framed  on  the  Idea  of 
doing  Justice  to  creditors  by  allowing  them  to 
share  pari  passu.  By  allowing  the  rigbt  of 
set-off  to  a  shareholder  who  la  a  creditor,  he 
therein  obtains  a  preference  over  other  cred- 
itors. *  *  •  The  disallowance  of  tbe 
right  of  aet-off  does  tbe  shareholder  no  In* 
Justice^  because.  If  the  company  Is  insolvent 
be  will  share  suixl  passu  with  other  aed- 
Itors,  whereas,  U  there  Is  enough  to  pay  all 
the  debts  In  full,  of  course  hla  debt  will  be 
paid  among  the  reit,  and  tbe  rigbt  of  setroff 
will  not  be  wanted,  to  do  Justice  between  him 
and  the  other  shareholders."  It  Is  worthy 
of  note  that  Judge  Thompson,  bef«e  dismiss- 
ing the  subject,  adds:  "Where  tbe  object  of 
the  proceeding  Is  to  seqnesta  what  remains 
unpaid  by  the  stockholder  to  the  corporation 
upon  hU  shsre  subscriptkm,  and  there  are  no 
other  creditors,  then  no  reason  exists  why  he 
should  not  be  exonerated  to  the  extent  of 
his  demand  against  the  corporation."  Id.  I 
3788,  dtlng  McAvlty  v.  Paper  Co.,  82  Me. 
601,  20  Aa  82,  wherehi  the  contest  was  vhxA- 
ly  between  the  plaintiff  and  fellow  stock- 
holders, who  were  r^resented  by  an  assignee. 
That  Is  to  say,  It  Is  evidently  Just  to  allow 
such  a  set-off  so  long  as  tbe  rights  of  credit- 
ors vrill  not  be  thereto  prQjudiceO.  For  illus- 
tratlon,  wh«i,  as  In  SUnson  v.  Williams,  35  Ga. 
170,  a  stagle  creditor  of  a  corporation,  with- 
out r^rd  to  Its  solvency  or  to  the  rights  of 
other  creditors,  seeks  throng  the  aid  ot  a 
court  of  equity  to  subject  to  the  iHiyment  of 
bis  claim  equltatde  assets  of  the  corporation 
which  cannot  be  reached  by  the  l^ial  process 
of  garnishment,  he  necessarily  predicates  his 
actbm  up<ni  the  ground  that,  as  a  creditor 
of  the  corporation,  he  is  entitled  to  enforce 
against  a  sto<Uolder  its  legal  or  equitable 
I  rights  in  the  premises,— not  upon  the  Idea 
that  unpaid  stock  subacriptions  constitute  a 
trust  fund  to  be  equltab^  distributed  anumg 
all  creditors,  for  he  proceeds  In  behalf  of  him- 
self alone,  with  a  view  to  leapinc  all  the 
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benefits  sought,  to  the  entire  exclusion  of 
every  one  else.  It  follows,  of  coarse,  that 
there  would,  In  that  sort  of  a  case,  be  no 
equity  In  depriving  the  shareholder  of  the 
benefit  of  any  of  bis  defenses  as  against  the 
corporation  Itself.  Indeed,  the  only  theory 
upon  which,  as  to  the  corporation  Itself,  a 
proceeding  can  be  maintained,  says  the  em-, 
inent  writer  Just  referred  to,  In  section  8481 
of  the  volume  above  cited.  Is  that  a  "cred- 
itor who  has  exhausted  his  remedy  at  law, 
and  who  seeks  the  aid  of  equity.  Is  not  bound 
to  proceed  In  behalf  of  other  creditors,  and 
to  shake  the  tree  in  order  that  they  may 
come  In  and  help  him  pick  up  the  fruit"; 
and  he  has  nothing  to  do  with  adjusting  the 
equities  among  the  stockholders,  but  that, 
having  exhausted  his  remedies  at  law,  he 
le  entitled  to  the  aid  of  equity  to  discover  and 
subject  to  the  payment  of  his  debt  any  as- 
sets of  the  corporatl<m,  wherever  he  can  find 
them,— whether  in  the  possession  of  a  stock- 
holder or  elsewhere.  While  very  properly 
permitted  to  bring  an  action  of  this  character. 
It  does  not  follow  that  such  creditor  will  at 
all  events  be  granted  the  relief  he  seeks.  On 
the  contrary,  "a  court  of  equity  will  not  allow 
a  single  oredltor  to  proceed  where  it  ap- 
pears (1)  that  there  are  other  creditors,  and 
(2)  that  there  Is  not  enough  for  all,— In  other 
words,  that  the  imrtlcular  creditor  is  en- 
deavoring to  use  a  court  of  equity  as  the  in- 
strument of  getting  an  advantage  over  other 
creditors  who  stand  equal  with  him  In  right" 
3  Thomp.  Corp.  S  34S2.  "The  general  role 
is  that  a  creditor  who  proceeds  in  chancery 
to  subject  the  liability  of  the  shsreholders 
of  an  insolvent  corporation  must  bring  his 
bin  on  behalf  of  all  other  creditors  who  may 
come  In  and  establish  their  debts  according 
to  the  course  of  a  court  of  chancery.  Whilst 
Hens  and  legal  priorities  are  preserved,  he 
does  not  obtain  a  preference  over  other  cred- 
itors by  the  filing  of  such  a  bill,  but  the  prop- 
erty of  the  corporation,  or  the  sums  due  from 
other  shareholders  In  respect  to  their  Individ- 
ual liability,  are  sequestered  for  the  ratable 
benefit  of  all  the  creditors."     Id.  {  3483. 

It  Is  not  difficult  to  properly  classify  the 
present  proceeding.  As  will  have  been  per- 
ceived from  the  foregoing  preliminary  state- 
ment of  facts,  the  obvious  purpose  of  the  pe- 
tition filed  by  Bertock  &  Co.  was  to  bring 
about  a  speedy  and  equitable  winding  up  of 
the  affairs  of  the  paper  company.  They  al- 
leged it  was  b<g»eles8ly  Insolvent,  and  this 
was  proved  upon  the  hearing.  They  prayed 
for  the  appotaitment  of  a  receiver  to  take 
charge  of  all  its  assets,  and  that  he  be  em- 
powered and  directed  to  convert  the  same 
into  cash,  to  the  end  that  there  might  be  an 
equitable  dlstribntlon  of  proceeds  amoi^ 
all  Its  credltom.  In  so  far  as  their  petition 
sought  to  holja  tile  atocScholdem  of  the  cotpo* 
ration  Individually  liable  for  nnpaid  stock 
snbscriptlons,  they,  In  direct  and  onequlvocal 
terms,  stated  their  object  to  be  to  thus  reach 
a  trust  fund  to  be  paid  into  the  hands  of  the 
receiver  "toe  the  benefit  of  the  crBdlttun  of 


said  company,  and  especially  petitioners." 
Therefwe,  while,  perhaps  pardonably,  chiefly 
concerned  as  to  their  own  protection,  they 
at  the  same  time  recognized  to  the  fullest  ex- 
tent the  right  of  other  creditors  to  share  In 
the  'fruits  of  the  litigation.  Furthermore, 
the  plaintiffs  averred  In  their  petition  that 
they  had  therein  "disclosed  the  names  of  the 
creditors  or  alleged  creditors  ot  defmdants, 
so  far  as  [was]  within,  the  knowledge  of  pe- 
titioners or  their  power  of  ascertaining,"  and 
It  appears  that  at  the  hearing  all  creditors 
concerned  In  the  controversy  were  properly 
before  the  court.  Upon  the  argument  here, 
counsel  for  the  plaintiffs  la  errw  songht  to 
draw  an  analogy  between  the  present  action 
and  that  class  of  cases  In  which  a  creditor 
of  an  insolvent  corporation,  basing  his  right 
to  recover  npon  a  statute  imposing  npon  each 
of  Its  stockholders  a  Hmlted  Individual  lia- 
bility for  Its  debts,  brings  a  common-law  ac- 
tion against  one  or  more  of  them  to  enforce 
such  statutory  liability.  In  this  connection 
the  cases  of  Lane  v.  Harris,  16  Ga.  217,  Rob- 
inson V.  Bank,  18  6a.  65,  and  Jones  t.  Wllt- 
berger,  42  Ga.  575,  were  cited  In  support  of 
the  proposition  that  where  a  stockholder, 
prior  to  the  filing  of  a  suit  against  him,  had 
volontarlly  discharged  debts  of  the  corpora- 
tion equal  In  amount  to  his  statutory  liabil- 
ity, he  could  not  be  compelled  to  pay  any- 
thing more  at  the  instance  of  a  creditor 
whose  claim  remained  unsatisfied.  The  case 
of  Boyd  V.  Hall,  C6  Ga.  663,  wherein  It  was 
ruled  that  "a  bona  fide  Judgment  debt  of  a 
stockholder  against  the  company  in  which 
he  holds  stock  may  be  set  off  by  him  In  eq- 
uity against  a  suit  to  make  him  Individually 
liable  in  proportion  to  his  stock,"  was  also 
relied  on.  None  of  these  cases,  or  others  on 
the  same  line  which  might  be  cited,  can,  bow- 
ever,  properly  be  considered  as  having  any 
bearing  whatever  on  the  question  now  in 
hand.  The  dedslon  In  each  was  iH%dlcated 
upon  what  this  court  deemed  the  proper  con- 
struction of  a  statute  imposing  npon  stock- 
holders a  liability  for  the  debts  of  the  corpo- 
ration, In  the  event  It  should  itself  be  una- 
ble to  pay  the  same.  In  other  words,  in  each 
Instance  the  court  undertook  to  construe  an 
act  of  the  general  assembly,  determine  Its 
trae  intent  and  meaning,  and  then  give  ef- 
fect to  the  legislative  will  with  reference  to 
Its  subject-matter.  Whether  or  not  a  correct 
Interpretation  of  these  several  statutes  was 
arrived  at,  it  is  not  now  pertinent  to  Inquire. 
On  the  contrary.  It  is  only  necessary  to  con- 
trast the  case  At  bar— an  equitable  proceeding 
to  marshal  and  administer  the  assets  of  an 
insolvent  corporation — with  those  In  which 
the  rulings  relied  on  were  announced.  It  is 
not.  In  the  present  case,  contended  that  the 
stockhcriders  of  the  paper  company  were,  un- 
der the  terms  of  Its  charter,  IndlTldQally  lla- 
Ue  for  one  dollar  of  the  ctnupany'a  debta 
Its  charter  Is  not  In  the  recwd  beftm  ns,  bat 
presumably  It  was  such  as  Is  nnially  granted 
to  ordinary  private  mercantile  or  manufae- 
turing  concerns,  and  hupwed  vjfon  Its  stodt- 
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holders  no  statutory  iDdlTldtial  liability  for 
Its  debts.  Certain  It  Is  tbat  Bertock  &  Co. 
did  not  attempt  to  show  any  such  liability, 
or  to  recover  anytfalDg  upon  the  theory  that 
the  plalntifFs  In  error  were  under  any  duty 
TThatever  to  pay,  in  whole  or  In  part,  the 
company's  debts.  Their  debts,  and  their 
debts  alone,  were  they  called  upon  to  pay,— 
debts  which  constituted  a  portion  of  the  as- 
sets of  an  insolvent  corporation,  and  were 
therefore  impressed  with  a  trust  raised  by 
law  for  the  equal  protection  and  benefit  of 
all  its  creditors.  Civ.  Code,  S  18S6;  Bailroad 
Co.  V.  McDanlel,  66  jQa,  191;  Turner  v.  In- 
surance Co.,  66  Ga.  649;  Hamilton  v.  Ineur- 
ance  Co.,  67  Ga.  146,  150;  Beck  v.  Hender- 
son, 76  Ga.  860,  S70;  King  v.  Sullivan,  93 
Ga.  621,  628,  20  S.  B.  76.  Our  attention  has 
not  been  called  to  any  statute,  general  or 
special,  wherein  the  legislature  has  expressed 
its  will  that,  as  regards  debts  of  this  charac- 
ter, the  debtor  of  a  corporation  shall  be  left 
undisturbed  and  unmolested,  provided  only 
he  be  also  Its  creditor  In  an  equal  or  in  a 
greater  degree.  We  know  of  none.  It  would 
therefore  seem  that  the  familiar  rules  which 
obtain  In  equity  procedure  should  be  held  to 
apply  in  the  present  case,  and  It  results  that 
the  plaintiffs  In  error  were  not  entitled  to  a 
preference  over  another  creditor,  the  Justice 
of  whose  claim  they  do  not  even  pretend  to 
dispute,  but  voluntarily  conceded  npon  the 
bearing  below. 

3.  His  honor  of  the  trial  bench  gave  prop- 
er direction  to  the  case  In  this  respect,  and 
undertook  to  prorate  the  proceeds  realized 
from  unpaid  stock  subscriptions  among  Ber- 
tock &  Co.,  Wilkinson,  and  McBumey,  the 
only  creditors  of  the  paper  company  entitled 
to  share  In  this  fund,  according  to  the  amount 
of  Its  indebtedness  to  each  of  them,  respec- 
tively. It  appears,  however,  that.  In  calcu- 
lating the  amount  due  upon  the  various 
claims  held  by  Wilkinson  and  McBurney,  the 
court  compntM  Interest  only  from  the  date 
the  present  action  was  instituted,  whereas 
the  evidence  discloses  that  all  of  these  claims 
bad  been  paid  off  by,  and  assigned  to,  one 
or  the  other  of  them  several  months  prior  to 
that  time.  As  direct  aoeptlon  is  taken  to 
the  decree  vpon  this  ground,  we  have  given 
ni^ropiiate  direction  whereby  the  error  thus 
committed  may  be  corrected.  Judgment  af- 
firmed, with  direction.  All  the  JnsticeB  con- 
carxln(. 


OORNISX  et  aL     BllfS  et  aL 

(Supreme  Court  of  Georgia.  July  10,  1900.) 

CORPORATIONS— ACTION  BT  STOCKHOLDSRS 
—REQUEST  TO  DIRECTORS. 

As  a  general  proiwsltion,  stockholders  In 
a  corporation  cannot,  in  their  own  names,  In- 
stltote  an  action  against  it,  nor  defend  one 
brought  against  It,  until  a  request  from  them 
to  the  directors  to  institute  or  defend  such  ac- 
tion has  been  made  and  refused,  which  fact 
must  be  alleged  in  rithv  instance.  Such  alle- 
gation, however,  may  be  omitted  when  the 
corporate  management  is  under  the  ccmtna  of 


parties  who,  it  is  alleged,  are  guilty  of  fraud 
or  collusive  conduct  In  refu^ng  to  bring  or  to 
defend  the  snlt  which  such  stockholders  desire 
shall  be  instituted  or  defended.  But  in  nei- 
ther of  these  events  can  the  stockholders  insti- 
tute or  defend  an  action  in  the  name  of  the 
corporation.  On  the  contrary,  the  corporation 
must  be  a  party  defendant  to  the  action,  and 
sufficient  allegations  of  the  failure  of  the  cor- 
porate authonties  to  take  action  be  made,  to 
authorize  the  stockholders  to  Intervene  in  their 
own  name.  Accordingly,  It  is  held  that  when 
stockholders  Intervene  in  a  suit  filed  against 
the  corporation,  and  allege  that,  through  fraud 
and  collusive  conduct,  the  officers  and  directors 
refuse  to  defend  snch  suit,  it  Is  not  error  to  re- 
fuse to  permit  such  stockholders  to  appear  and 
defend  in  the  name  of  the  corporation,  when 
they  decline  to  proceed  In  their  own  names  as 
stockholders,  In  behalf  of  themselves  and  other 
stockholders  who  may  see  proper  to  join  with 
them  in  defense  of  such  anit. 
(Byllabufl  by  the  Conrt.) 

Error  from  superior  court.  Bibb  county; 
W.  H.  Felton,  Jr.,  Judge. 

Action  between  William  Cornell  and  others 
and  Bofl  Sims  and  others.  From  the  Judg- 
mexktt  OmiwU  and  others  brine  error.  Affirm- 
ed. 

Hugh  V.  Washington  and  Olln  J.  Wim- 
berly,  for  plaintiffs  In  error.  Anderson,  An- 
derson &  Grace,  Dessau,  Bartlett  &  Ellis, 
Bacon,  Miller  &  Bmnson,  and  Hardeman, 
Davis  &  Turner,  for  defendants  In  error. 

FBB  CURIAM.  Judgment  affirmed. 


MORTOK  T.  MAYOR.  ETa,  OF  MAOON. 

(Supreme  Oonrt  of  Georgia.  Joly  10, 1900.) 

LICENSB-PROHIBITORY  TAX— LOANS  ON  PER- 
SONALTY. 

1.  The  mayor  and  council  of  8  city  have  not, 
under  a  legislative  grant  of  "authority  to  levy 
and  collect  a  license  tax  •  *  *  npon  sll 
persons  exercising  any  profession,  trade  or  call- 
ing within  said  enj,tae  power  to  Impose  upon 
a  osefnl  and  legltiiaate  business  a  prohibitory 
tax. 

2.  "Lending  money  on  household  or  kitchen 
furniture  and  wearing  apparel"  is.  If  lawfully 
conducted,  such  a  business,  and  therefore  one 
which  cannot  be  classed  as  injuriouH  to  the  pub- 
lic althouf^h  some  persons  who  make  loans  on 
such  security  may  be  usurers 

(Sjllabus  by  the  Court.) 

Error  from  superior  court.  Bibb  coun^; 
W.  H.  Felton,  Jr.,  Judge. 

J.  M.  Morton  was  convicted  of  violating  an 
ordinance  of  the  city  of  Macon.  A  writ  ot 
certiorari  was  orermled,  and  he  brings  error. 
Reversed. 

Bf.  Felton  Hatcher  and  Guerry  &  Hall,  for 
plahitlff  in  error.  Roland  ElUa,  Mlnter  Wim- 
berly,  and  Robert  &>dges,  SoL  Qen.,  for  de- 
fendant In  error. 

LUMPKIN,  P.  J.  Section  72  of  the  cbai^ 
ter  of  Macon  provides:  "That  the  mayor  and 
council  shall  have  power  to  license,  regnlate 
and  control  all  hotels  and  public  houses  wltib* 
in  the  dty  ;  also,  to  reculate  all  butcher  pens 
and  slaivhter  houses  within  the  coiporation. 
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and  to  remore  the  same  If  they  aball  become 

nuisances  or  Injurious  to  the  health  of  the  city. 
They  ahall  also  have  power  to  Ucenfle  drays, 
hacks  and  other  vehicles  used  for  business 
purposes,  and  to  regulate  the  same.  They 
shall  also  have  full  power  to  regulate  and  con- 
trol ail  livery  stables,  pumps,  bar-rooms,  res- 
taurants, places  of  amusement,  telegraph,  tele- 
phone and  electric  companies,  all  ga^,  water 
and  railroad  companies  doing  business  or 
seeking  to  do  business  within  said  city."  Sec- 
tion 79  confers  upon  the  mayor  and  council 
"power  to  levy  and  collect  a  tax  *  •  • 
upon  all  persons  exercising  within  the  city 
any  profession,  trade,  calling  or  business  of 
any  nature  whatever."  And  section  84  de- 
clares: "That  said  mayor  and  council  shall 
have  authority  to  levy  and  collect  a  license 
tftx  •  *  *  upon  all  persons  exercising 
any  profession,  trade  or  calling  In  said  city, 
when  not  prohibited  from  so  doing  by  the 
constitution  and  laws  of  this  state;  to  com- 
pel the  payment  of  the  same;  to  make  all 
suitable  laws  and  regulations  necessary  and 
proper  to  carry  out  the  powers  herein  con- 
ferred, and  to  prescribe  suitable  penalties  for 
the  violation  thereof."  The  tax  ordinance  of 
the  city  for  the  year  1900  Imposed,  a  tax  of 
$500  upon  "money  lenders,  copartners,  asso- 
ciations, corporations,  or  individuals,  lending 
money  on  household  or  kitchen  furniture  and 
wearing  apparel."  If  further  provided  that 
this  license  tax  should  be  paid  "by  January  15, 
1900,  or  within  fifteen  days  from  commen- 
cing business,"  and  declared  that  all  persons 
failing  to  comply  with  this  provision  should 
"be  deemed  guilty  of  doing  business  without 
a  license"  and  subject  to  a  prescribed  penalty. 
Morton  was,  in  the  recorder's  court,  convicted 
upon  a  charge  brought  against  him  of  doing 
business  in  violation  of  this  ordinance.  He 
thereupon  sued  out  a  certiorari  to  the  su- 
perior court,  to  the  overruling  of  which  he  ex- 
cepted. At  the  trial  before  the  recorder  It 
was  affirmatively  proved  that  the  tax  in  ques- 
tion was,  In  effect,  prohibitory.  It  also  ap- 
peared that  Morton  and  other  money  lenders 
of  the  class  described  In  the  ordinance  ex- 
acted from  their  customers  exorbitant  and 
usurious  rates  of  interest  Did  the  muni- 
cipal authorities,  under  and  by  virtue  of  the 
above-recited  provisions  of  the  city's  charter, 
and  in  view  of  the  fact  last  mentioned,  have 
power  to  Impose  such  a  tax?  As  this  Is  the 
main  and  controlling  question  In  the  case,  we 
will  confine  ourselves  to  a  discussion  of  It. 
without  noticing  the  minor  points  presented 
by  the  bill  of  exceptions. 

There  Is  a  very  wide  difference  between  a 
power  to  license  an  occupation  with  a  view 
to  regulation,  and  a  power  to  tax  It  tor  the 
sole  purpose  <tf  raising  revenue.  "A  power 
to  license,  when  Qieclflcally  given  In  the  char- 
ter of  a  city.  Is  *  *  *  a  police  power. 
The  exaction  of  license  fees  for  revenue  pur- 
poses 18  the  exercise  of  the  power  of  taxa- 
tion." North  Hudson  Co.  By.  Co.  t.  City  of 
Hoboken.  41  N.  3.  Law.  71.  As  will  have 
been  percelTed«  the  general  aaiembly.  In  the 


seventy-second  section  of  the  charter  of  Ma- 
con, dealt  expressly  with  (he  question  at 
empowering  the  municipal  authorities  to  li- 
cense, regulate,  and  control  occupatlona  car- 
ried on  within  the  city,  and,  in  so  doing,  sped- 
flcally  enumerated  the  various  calling  to 
which  their  powers  in  these  respects  should 
apply.  Among  them  we  find  no  mention  of 
money  lenders.  The  mayor  and  council 
therefore  have  not,  under  this  section,  any 
power  to  exercise  police  supervision  over  the 
business  of  persons  whose  occupation  it  is 
to  lead  money.  Nor  can  the  municipal  au- 
thorities rightly  claim  -that  any  such  power 
is  given  them  by  the  provisions  contained  In 
section  &4.  The  term  "license  tax,"  as  therty 
in  used,  cannot  be  understood  as  expressly 
conferring,  or  even  implying,  a  grant  of  power 
to  regulate  the  professions,  trades,  or  callings 
which  are  by  this  section  made  the  subject- 
matter  of  taxation.  On  the  contrary,  this 
term,  as  here  employed,  has  relation  strictly 
to  the  power  of  taxation,  and  not  to  that  of 
police  regulation.  We  are  further  of  the 
opinion  that  no  right  to  regulate  or  super- 
vise is  derivable  from  the  concluding  provi- 
sions of  this  section,  whereby  the  municipal 
authorities  are  empowered  "to  make  all  suita- 
ble laws  and  r^ulatlons  necessary  and  prop- 
er to"  enforce  payment  of  the  tax,  "and  to 
prescribe  suitable  penalties  for  the  violation 
thereof."  To  our  minds  it  Is  clear  that  these 
provisions  cannot  be  tortured  Into  a  grant 
of  power  to  regulate  or  to  exercise  police 
supervision  over  the  various  occupations  upon 
which  the  license  taxes  may  be  imposed.  Ob- 
viously, It  was  the  l^lslatlve  Intent  simply 
to  confer  upon  the  mayor  and  council  power 
"to  compel  the  payment  of  the"  taxes  by 
adopting  such  ordinances  loolilng  to  that  end 
as  might  be  necessary  and  proper.  Our 
views  respecting  those  portions  of  the  charter 
of  Macon  with  which  we  are  now  concerned 
coincide  with  those  expressed  In  the  case  of 
Fretwell  v.  City  of  Troy,  18  Kan.  271,  in 
which  It  was  held  that  power  to  levy  and  col- 
lect a  "license  tax"  on  specified  occupations 
"was  designed  for  purposes  of  revenue,  rather 
than  of  police  regulation."  The  question  be- 
fore us  Is  therefore  resolved  into  simply 
this:  Does  a  power  given  by  law  to  a  munl- 
dpal  corporation  to  tax  a  useful  and  legiti- 
mate business  Include  the  right  of  imposing 
upon  it  a  tax  so  high  as  to  render  It  Impossi- 
ble to  pay  the  same  and  carry  on  the  busi- 
ness profitably?  As  the' purpose  of  such  taxa- 
tion Is  to  raise  moaej  for  the  support  of  the 
municipal  govenunent,  and  as  the  power  of 
taxing  Is  given  exclusively  for  the  accom- 
plishment of  this  needful  purpose,  ordinances 
adopted  in  pursuance  of  this  power  must 
tend  to  ^ectuate,  and  not  to  defeat,  the  end 
In  view.  Cooley.  Const  Llm.  (6th  Bd.)  240, 
^1.  We  find  the  ft^lowlng  la  Coolej,  Tax'n 
(2d  Bd.)  697,  588:  If  a  revenue  authority 
Is  what  seems  to  be  conferred,  the  ex^t 
of  the  tax,  when  not  limited  by  the  grant 
itself,  must  be  understood  to  be  left  to  the 
judgment  and  dbcretloa  ot  Uw  mimldpal  gov- 
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eEnmeiit,  to  be  determined  In  tlie  uiinl  mode 
In  frbk^  ItB  leglslatlre  antborlty  Is  exer- 
deed;  bnt  tbe  grant  of  antborlty  to  impose 
feea  for  tbe  puipoees  Of  revenue  would  not 
warrant  tbeir  being  made  so  beary  as  to  be 
jwohlbltory,  tberebj  defeating  tbe  purpose. " 
In  13  Am.  &  Eng.  Knc.  Iaw  It  la,  with  refer- 
ence to  the  Imposition  of  license  taxes  on  use- 
ful trades  and  occupations,  laid  down  that  a 
municipality  Is  not  "authorized  to  entirely 
prohibit  the  exercise  of  the  trade  or  occupa- 
tion by  any  excessive  license  fee."  Bee  pages 
532-534.  and  cases  dted  In  notes. 

Under  a  Nebraska  statute  relating  to  cities 
of  the  "second  class,"  the  city  of  Uncoln  was 
authorized  "to  raise  revenue  hy  levying  and 
collecting  a  license  tax  on  any  occupation  or 
buslnMB  within  the  limits  of  the  city,  and 
regulate  the  same  by  ordinance."  The  su- 
preme court  of  that  state,  In  the  case  of 
Caldwell  v.  City  of  Lincoln,  18  Neb^  669.  27 
N.  W.  G47,  held  that  taxes  imposed  by  virtue 
of  this  act  "must  be  reasonable,  considering 
tbe  nature  of  the  business,  and  not  so  high 
as  to  prohibit  the  carrying  on  of  tbe  busi- 
ness." See,  also.  In  this  connection,  Ex  parte 
Burnett,  80  Ala.  461;  Craig  v.  Burnett,  32 
Ala.  728.  In  the  Kansas  case  cited  above, 
Mr.  Justice  Brewer  plainly  Indicated  that  In 
his  opinion  It  was  not  true  "that  a  city  hav- 
ing authority  to  collect  revenue  by  license 
may  Impose  any  sum,  however  large,  as  li- 
cense, and  thus.  In  effect,  destroy  certain 
kinds  of  business."  See  18  Kan.  275.  In 
City  of  Lyons  v.  Cooper,  39  Kan.  324.  18 
Pac.  296,  It  was  expressly  ruled  that,  under 
legislative  authority  to  levy  and  collect  "Just 
and  reasonable"  license  taxes  from  persons 
pursuing  designated  occupations,  "an  ordi- 
nance of  such  city  purporting  upon  Its  face 
to  be  enacted  for  the  levying  and  collecting 
of  a  license  tax,  but  which  Is  a  clear  and 
palpable  attempt  to  destroy  and  forbid  a  le- 
gitimate, necessary,  and  commendable  busi- 
ness, is  void  and  cannot  be  enforced."  The 
tax  then  under  rerlew  was  held  to  have  been 
laid,  "not  for  revenue,  but  for  destruction," 
and  therefore  wholly  unauthorized.  As  all 
taxes  ought  to  be  "Just  and  reasonable,"  we 
do  not  think  the  Kansas  statute,  by  stipulatr 
ing  in  express  terms  that  tbe  license  taxes 
which  It  authorized  the  dty  to  impose  should 
be  so,  was  really  more  restrictive  than  an 
act  which  in  general  terms  merely  gives  the 
power  to  tax.  Chief  Justice  Horton,  In  de- 
nying the  right  of  the  city  to  levy  the  tax 
complained  of,  took  the  ground  that,  even 
where  tbe  power  embraced  authority  to  both 
regulate  and  tax.  the  city  conid  not  make  tbe 
tax  BO  large  as  to  be  prohibitory.  He  said: 
•The  grant  of  authority  to  a  mayor  and  city 
couicll  to  Impose  license  fees  for  tbe  pur- 
poses of  revenue  would  not  warrant  them  to 
be  so  heavy  as  to  be  prohibitory,  thereto  de- 
feating the  purposes.  Where  the  grant  Is 
not  made  for  revenue  alone,  bnt  for  regula- 
tion also,  and  the  business  is  one  that  does 
not  injuriously  affect  the  public  Interests,  or 
lead  to  disOTder  or  to  Increased  necessity  for 


police  snperriBlcm,  like  ttie  sale  of  Intoxicat- 
ing drinks  as  a  beverage,  tbe  license  fee, 
while  Bomewbat  wltbln  tbe  discretion  of  tbe 
mayor  and  council,  ought  not  to  and  cannot 
be  BO  excessive  as  to  prohibit  or  destroy  a 
business  carried  on  for  necessary  purposes.** 
Page  327,  39  Kan.,  and  page  298,  18  Fac. 
On  the  same  line  la  the  case  of  Hirshfleld  v. 
City  of  Dallas.  29  Tex.  App.  242.  15  S.  W. 
124,  wherein  It  vras  held  that  a  tax  "laid  for 
the  double  purpose  of  regulation  and  revenue 
must  be  grounded  In  both  tbe  police  and  tax- 
ing power,  bnt  the  grant  of  a  power  to  tax 
win  not  aothorlze  the  imposition  of  a  burden 
In  its  nature  and  purpose  prohibitory." 
White,  P.  J.,  repressed  the  opinion  that  un- 
der Its  broad  charter  power  to  "license,  tax 
and  regulate"  occupations,  "tbe  city  was  em- 
powered not  only  to  exact  a  reasonable  li- 
cense fee  and  license  for  tbe  purpose  of  regn- 
latlQg  the  occupation  under  Its  police  power, 
but  to  Impose,  if  It  desired  to  do  so,  a  reasona- 
ble tax  for  purposes  of  revenue  o'n  the  pur- 
suit of  the  occupation."  Page  245,  29  Tex. 
App.,  and  page  125, 15  S.  W.  The  word  "rea- 
sonable," twice  used  In  the  clause  Just  quot- 
ed, is  of  the  utmost  slgnlScance  In  arriving  at 
Its  meaning.  It  Is  true  that  on  the  same  page 
this  learned  Judge  does  say  that  "some  occu- 
pations are  so  Injurious  that  a  tax  prohibit- 
ory entirely  would  be  Justlflable,"  and  the 
same  Idea  has  been  advanced  by  Judge  Coo- 
ley.  After  stating  that  license  fees  may  be 
Imposed  (1)  for  regulation,  (2)  for  revenue,  (3) 
to  give  monopolies,  and  (4)  for  prohibition, 
and  declaring  that  "the  third  purpose  Is  In- 
admissible in  any  free  government,"  be  says: 
"The  fourth  purpose  Is  entirely  admissible  In 
the  case  of  pursuits  or  Indulgences  which  In 
their  general  effect  are  Iwlleved  to  be  more 
harmful  tban  beneficial  to  society,  and  which 
consequently  the  public  interest  requires 
should  be  put  an  end  to.  A  case  of  this  na- 
ture Is  that  of  heavy  fees  Imposed  on  tlie 
keepers  of  Implements  of  gaming.  When, 
however,  prohibition  Is  tbe  object,  the  end 
may  generally  be  more  directly  accomplished 
by  legislation  which  In  its  terms  is  prohll)- 
itory,  than  by  the  circuitous  method  of  im- 
posing a  burden  difficult  or  impossible  to  be 
borne,  and  the  direct  method  is  consequently 
the  one  usually  adopted.*'  Oooley,  Tai^n  (2d 
Ed.)  592,  593. 

We  think  tbe  best  way  to  prohibit  Is  to 
prohibit.  But  be  this  as  ft  may,  tbe  charter 
of  Macon  did  not  expressly  confer  any  power 
to  prohibit;  and,  moreover,  even  If  such  a 
power,  relatively  to  injurious  pursuits,  could 
be  Inferred  fr<»n  Its  provisions,  the  business  of 
money  lenders  of  the  particular  class  sought 
to  l>e  taxed  by  the  ordinance  now  under  con- 
sideration Is  not  on  its  face  an  Injurious  one, 
but  one  which,  if  carried  on  without  violat- 
ing the  usury  laws,  would  apparently  be  ben- 
eficial to  people  of  small  means.  It  Is  to  be 
ot)8erved  that  tbe  tax  Is  not  Imposed  on 
usurers.  Indeed,  It  Is  doubtful  whether  the 
city  could  license  their  unlawful  calling;  for 
it  can  hardly  be  supposed  that^tbe  leslsla* 
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ture  deliberately  Intended  to  antborlze  tbe 
collection  of  tajcea  upon  forbidden  pursuits, 
and  thus  give  at  least  a  Qualified  aanctton  to 
the  carryhig  <m  of  the  same.  The  fact  that 
some  money  lenders  practiced  usury  cannot 
be  held  to  make  tbe  useful  and  legitimate 
business  to  which  the  ordinance  applied  one 
which  should  be  considered  as  per  se  hurt- 
ful.  There  Is  scarcely  any  calling  which 
unBcnq>ulous  persons  cannot,  if  they  choose, 
carry  on  In  an  unlawful  manner. 

Before  concluding,  it  is  proper  to  remark 
that  the  question  above  discussed  widely  dif- 
fers firom  that  which  might  arise  respecting 
the  validity  of  a  tariff  Imposed  by  congress 
ostensibly  for  revenue,  but  really  for  pro- 
tection, and  In  effect  prohibitory,  or  upon  tbe 
constitutionality  of  a  state  statute  professing 
merely  to  tax  a  particular  occupation,  but 
In  fact  designed  to  destroy  it.  We  may,  for 
the  purposes  of  this  case,  grant  to  the  fullest 
extent  the  authority  of  tiie  lawmaking  pow- 
er of  the  nation  or  of  any  state  to  respective- 
ly enact  laws  of  the  nature  above  indicated 
without  touching  the  question  we  have  here- 
in undertaken  to  decide.  Oranting  that  tbe 
general  assembly  of  this  state  might  tax  out 
of  raclatence  useful  occupations,  and  even 
that  It  might  in  terms  empower  a  dty  so  to 
do,  Tfe  are  perfectly  certain  that  nothing 
of  the  kind  has  been  attempted  In  the  pres- 
ent instance.  The  city  of  Macon  may  tax 
occupations,  but  there  Is  nothing  in  Its  char- 
ter which  either  expressly  or  by  implication 
authorizes  It  to  directly  suppress  any  legiti- 
mate business,  or  to  indirectly  accomplish 
Buch  a  result  under  the  guise  of  an  ordinance 
purporting  to  impose  a  license  tax  for  the 
purpose  of  raising  revenue,  but  having  for  its 
real  object  the  prohibition  of  that  very  busi- 
ness. 

The  foregoing,  we  think,  conclusively  es- 
tablishes tbe  propositions  laid  down  in  the 
headnotes,  and  it  results  that  so  much  of  the 
Macon  ordinance  as  seeks  to  Impose  tbe  tax 
of  which  the  plaintiff  In  error  complains  is 
void.  That  the  courts  have  the  power  to  de- 
clare Inoperative  municipal  ordinances  which 
are  ultra  vires  or  unreasonable  and  oppressive 
Is  too  well  settled  to  require  argument  or  the 
citation  of  authority.  The  certiorari  ought  to 
have  been  sustained.  Judgonent  nrersed. 
All  the  Justices  concurring. 


BRADLEY  v.  STATE  ex  rel.  KTLlt,  Sol.  Gen. 
LOONEY  V.  SAME. 
(Supreme  Court  of  Oeoi^a.   July  10,  1900.) 
CONTEMPT-POWBR  TO  PCNISH-JURISDICrnON. 

1.  The  power  to  punish  contempts  is  inherent 
in  every  court  of  record.  If  the  court  is  creat- 
ed by  the  constitntion,  the  leeislatnre  cannot, 
without  express  conatitutioual  anthori^.  de- 
fine what  are  contempts,  and  declare  that  the 
court  shall  have  jarlsdiction  over  no  acts  ex- 
cept those  specified. 

2.  The  provision  of  the  constitution  which  de- 
clares that  "the  power  of  the  courts  to  punish 
for  contempts  shall  be  limited  hj  legiBlative 
acta"  does  not  confer  such  authority,  but  only 


I  the  power  to  prescribe  the  punishment  after 
conviction.  Consequently,  section  4046  of  the 
Ovil  Code,  in  so  far  as  it  seeks  to  limit  the 
jarisdictlon  of  a  constitutional  court  to  paniab 
contempts  to  certain  specified  acts,  is  not  End- 
ing upon  such  courts.  Tbey  may  go  beyond  the 
provisions  of  the  statute,  in  order  to  preserve 
and  enforce  their  constitutional  powers,  by 
treating  as  contempts,  acts  which  clearly  In- 
vade them. 

3.  That  a  given  act  may  he  indictable  does 
not  deprive  a  court  of  the  power  of  dealing 
with  it  as  a  contempt  of  court. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county: 
J.  U.  Lumpkin,  Judge. 

Informations  by  the  state,  on  the  relation 
of  C.  D.  Hill,  solicitor  general,  against  W.  A 
Bradley  and  T.  S.  Looney.  for  contempt 
From  a  Judgment  of  conTictkni,  thej  bring 
error.  Affirmed. 

King  &  Anderson,  Lewis  W.  Thomas,  and 
Bosser  &  Cextee,  for  plaintiffs  In  error.  O.  D. 
Hill,  Sol.  Qm^  for  defendant  In  error. 

SIMMONS,  O.  3.  Information  under  oath 
was  filed  before  the  Judge  of  the  auperlor 
court  of  the  Atlanta  circuit,  charging  Bradley 
and  Looney  with  contempt  of  court.  The 
specifications  of  the  cha^s  will  be  found  In 
tbe  official  report  Neither  Bradley  nor  Loo- 
ney was  an  a^cer  or  Jorw  of  the  court,  or 
connected  with  the  case  on  trial.  Both  filed 
demurrers  on  the  grounds  that  the  facts  set 
out  did  not  show  that  they  were  guilty  of 
any  contempt  of  court;  that  the  allegations 
did  not  show  that  the  contempt,  if  any  was 
committed,  was  in  the  presence  of  the  court, 
or  so  near  thereto  as  to  obstruct  the  admin- 
istration of  Justice;  that.  If  the  facts  alleged 
were  true,  they  were  liable  to  be  Indicted  for 
tbe  violation  of  a  criminal  statute.  These 
were.  In  substance,  the  grounds  of  demurrer 
ai^ed  before  this  court  The  court  overruled 
the  demurrers,  trials  were  had,  Bradley  and 
Looney  were  adjudged  In  contempt,  and  both 
fines  and  imprisonment  were  Imposed.  To 
this  Judgment  and  sentence,  and  to  the  ove^ 
ruling  of  their  demurrers,  Bradley  and  Looney 
excepted.  A  separate  Information  was  filed 
against  each,  and  tbey  were  tried  separately, 
but  the  cases  were  argued  together  here,  and 
we  will  treat  them  together,  as  they  preset 
the  same  questions. 

Tbe  power  to  punish  for  contempts  is  In- 
herent in  every  court  of  Justice.  It  is  abso- 
lutely necessary  that  a  court  should  possess 
this  power  In  order  that  it  may  carry  on  tbe 
administration  of  Justice,  and  pr^rve  order 
and  decorum  In  the  court.  As  far  as  we  can 
ascertain,  this  power  has  existed  since  courts 
were  first  established.  Judge  Wllmot  in 
1796,  in  a  treatise  upon  the  subject  said  he 
had  been  unable  to  find  where  It  was  first 
exercised,  but,  la  his  opinkm,  It  was  as  old 
as  the  courts  themselves.  All  the  courts 
in  their  decisions,  and  all  the  text  writers,  lay 
down  the  same  doctrine,— that  thla  power  is 
necessary  to  all  courts,  and  is  Inherent  in 
them.  It  is  so  well  established  that  we  deem 
It  unnecessary  to  cite  autji^ritiea  imon  tbe 
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anbject  This  power  being  Inberent  and  oee* 
«8sar7,  can  tlie  leglaUtiize,  hj  dsflnlng  what 
are  contempts,  limit  tbe  courts  to  treating  as 
contempts  such  acts  only  as  are  embraced  in 
tbe  legislative  definition?  In  the  formation  of 
our  government,  federal  and  state,  the  three 
departments  of  government  were  In  each  coa- 
stltutioD  ordained  to  be  separate,  distinct,  and 
Independent  of  each  other.  No  one  of  them 
had  any  right  or  power  to  Infringe  upon 
tbe  power  or  Jurisdiction  of  the  other  without 
an  express  constitutional  provision  granting 
this  right  or  power.  Tbe  legislature  cannot 
take  away,  restrict,  or  modify  any  of  the 
powers  conferred  by  the  constitution  upon 
the  executive.  Nor  can  the  executive  Infringe 
upon  the  powers  of  tbe  leglslatxure.  Nor  can 
eltba  tbe  legislative  or  executive  abridge  the 
powers  conferred  by  the  constltatlon  upm 
the  courts,  unless  express  authority  is  given. 
Each  of  these  departments  represents  the 
sovereign^  of  tbe  people.  Indeed,  the  execu- 
tive, the  legtslatore,  and  the  Judiciary  are 
but  tbe  servants  and  agents  of  tbe  people. 
To  each  department  the  people  have  given 
certain  powers,  and  have  declared  that  nei- 
ther of  the  other  departments  shall  Interfere 
therewith.  The  people  have  Intrusted  these 
servants  or  agents  with  the  duty  of  carrying 
out  their  will,  and  for  that  purpose,  In  one 
of  these  departments,  they  have,  by  their  or^ 
ganlc  law,  established  certain  courts.  Among 
these  are  tbe  superior  courts.  When  these 
courts  were  established  by  the  constitution, 
they  were  established  with  all  the  rights  and 
powers  possessed  by  all  courts  of  record  prior 
to  that  time.  Among  these  powers  was  that 
of  defining  and  punishing  contempts  of  court, 
whether  such  contempts  were  dlrect-^at  Is, 
committed  in  the  presence  of  the  court— or 
constructive,  interfering  Indirectly  with  the 
administration  of  Justice.  This  power  was 
Incident  to  the  court  Itself,  and  belonged,  not 
to  tbe  Judges  as  Individuals,  but  to  the  court 
The  courts  established  by  the  constitution 
were  established  by  the  people,  and  repre- 
sented the  majesty  of  the  people.  Whoever 
disobeyed  an  order  of  such  a  court,  or  was 
in  contempt  of  Its  proceedings,  or  did  any- 
thing which  tended  to  Impede  or  corrupt  the 
administration  of  Justice,  committed  a  con- 
tempt against  the  majesty  of  the  people. 
Without  power  and  ability  to  preserve  order 
and  decorum,  to  preserve  the  purity  of  Jury 
trial,  and  to  enforce  their  own  orders,  and 
the  like,  courts  could  not  carry  out  the  wishes 
of  tbe  people.  The  courts  established  by  the 
oonstitution  were  therefore  vested  with  all 
these  necessary  powers, — powers  which  were, 
at  common  law,  possessed  by  all  courts  of 
record.  Whatever  a  court  of  record  could, 
under  tbe  common  law,  punish  as  a  contempt, 
these  courts  had  power  to  deal  with  as  a  con- 
tempt This  power  came  to  them  as  much 
as  did  the  common  law.  Indeed,  It  Is  a  part 
of  the  common  law.  1  Balley,  Juris.  S  297. 
When  the  constitutional  convention  establish- 
ed our  courts,  It  vested  In  them  all  the  power 
necessary  to  carry  out  the  purposes  tot  which 


they  were  designed.  Sucb  a  court  estaUlah- 
ed  with  such  powers.  Is  not  In  the  uradse 
of  these  powers,  subject  to  l^cislative  con- 
troL  Tbe  superior  court  ts  a  constltational 
court,  established  with  these  powers,  and  the 
legislature  has  no  right  without  express  con- 
stitutional authority,  to  abridge,  restrict  or 
modify  either  Its  Jurisdiction  or  Its  powers.  1 
BaUey,  Juris.  S  897;  State  v.  Morrill.  16  Ark. 
384;  Carter  v.  Com.  (Va.)  32  S.  BL  780.  46 
L.  R.  A  310;  Ex  parte  Robinson,  19  WalL 
505,  22  L.  Ed.  205  ;  7  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  33.  and  cases  cited.  These  pohits 
were  conceded  by  the  able  and  learned  coun- 
sel who  argued  these  cases  here,  but  they 
claimed  that  the  constitution  of  this  state  had 
granted  to  the  legislature  tbe  express  power 
to  define  what  are  contempts,  to  classify 
them,  and  to  take  away  from  the  courts  juris- 
diction to  ptmisb  as  contempts  any  act  not 
mentioned  In  the  statute,  which  Is  now  codi- 
fied as  section  4046  of  the  Civil  Code.  Para- 
graph 20  of  section  1  of  article  1  of  the 
constitution  of  our  state  (Civ.  Code,  {  5717). 
In  the  bill  of  rights,  says:  "The  power  of 
*the  courts  to  punish  for  contempts  shall  be 
limited  by  legislative  acts."  We  think  that 
neither  a  literal  nor  a  liberal  construction  of 
this  paragraph  can  make  It  mean  what  coun- 
sel for  the  plalntifFs  In  error  Insisted  It  did 
mean.  Tbe  word  "power."  used  In  this  con- 
nection, and  as  applied  to  courts,  means  "the 
right  ability,  or  faculty  of  doing  something." 
Bouv.  Law  Diet  (2d  Ed.)  tit  "Power."  It  Is 
'*tbe  ability  to  act  regarded  as  latent  or  In- 
herent; the  faculty  of  doing  or  performing 
something;  capacity  for  action  or  perform- 
ance." Webster.  The  word  "punish"  is  de- 
fined by  Webster  to  mean  "to  Impose  a  pen- 
alty upon;  to  afflict  with  pain,  loaa,  or  suf- 
fering for  a  crime  or  fault;  •  ♦  •  to 
inflict  a  penalty  for  (an  offense)  upon  the 
offender";  and  by  Anderson,  **to  impose  a 
praialty  for  tbe  commission  of  a  crime."  Giv- 
ing to  these  two  words  their  ordinary  and 
usual  meaning,  the  paragraph  woold  read  as 
follows:  "Tbe  right  or  authority  of  tbe 
courts  to  Impose  [>enaltlea  or  inflict  punish- 
ment for  contempts  shall  be  restricted  by 
l^islatlve  acts."  If  tbe  framers  of  the  con- 
stitution had  desired  that  the  legislature 
should  classify  and  define  contenqtts  of  court 
they  would  certainly  have  put  In  this  para- 
graph, or  in  some  other,  words  expressly  giv- 
ing the  legislature  power  to  do  so.  Elad  they 
said  that  the  legislature  should  have  power 
to  define  what  are  contempts,  there  could  be 
no  possible  doubt  upon  the  subject  Many 
Illustrations  could  t>e  glvm  of  where  constitu- 
tions give  to  the  legislature  power  to  define 
offenses  and  to  fix  the  punishment  for  the 
same,  but  we  think  that  nothing  of  tbe  sort 
In  regard  to  contempts.  Is  .contained  In  our 
constitution.  Where  a  court  is  established 
by  the  constitution,  it  Is  given  all  the  pow- 
ers usually  possessed  by  all  courts,  and  we 
win  not  construe  another  provision  of  the 
constitution  so  as  to  take  away  from  the  court 
a  poww  which  is  essential  to  ^ts  preservar 
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tlon,  and  to  11*  occompUahment  of  the  pur* 
poses  for  which  It  is  created,  onless  constrain- 
ed to  do  bo  by  express  worda  or  necessary  Im- 
plication. 

The  power  to  limit  the  pTmlshment  of  con- 
tempts was  first  given  the  legislature  by  the 
constitution  of  1861.  The  chairman  of  the 
committee  on  the  reTlslon  of  the  constitution 
iu  that  convention  was  T.  B.  R.  Cobb,  who, 
in  my  opinion,  was  the  greatest  lawyer  this 
state  has  ever  ivodaced,  and  who  bad,  I 
think,  no  superior  In  any  other  state.  His 
codification  of  the  common  law,  of  equitable 
principles,  of  the  statutes  of  this  state,  and 
of  the  decisions  of  this  court  wlU  stand  as  a 
monument  to  his  great  learning,  research, 
and  ability  as  long  as  our  system  of  laws 
prevails.  Being  chairman  of  the  committee 
which  reported  the  constitution  of  1861,  he 
doubtless  drafted  the  paragraph  now  under 
consideration.  He  was  not  only  a  great  law- 
yer, but  a  scholar  as  well,  and  must  certain- 
ly have  known  the  meaning  of  the  words 
used,  and  what  would  be  their  effect,  and 
must  have  used  them  with  reference  to  their 
ordinary  meaning,  as  defined  by  lexicograph- 
ers. Taking  these  words  In  this  sense.  It  is 
clear  to  tis  that  the  only  power  given  to  the 
legislature  was  the  power  to  fix  the  limit  of 
the  punishment  which  the  courts  could  In- 
dict for  contempts.  Before  that  time,  courts 
were  not  restricted,  in  punishing  contempts, 
to  any  certain  sum  or  to  any  certain  period 
of  imprisonment.  Knowing  the  fallibility  of 
human  nature,  and  perhaps  believing,  from 
his  experience  and  practice  In  the  courts,  that 
a  Judge  sometimes  took  a  contempt  as  per- 
sonal, rather  than  as  a  contempt  of  his  au- 
thority or  office,  and  punished  It  too  severely, 
and  knowing,  also,  that  the  legislature  would 
have  no  power,  wHhout  a  constitutional  pro- 
vision, to  control  the  Judge  In  this  matter, 
Mr.  Cobb  doubtless  inserted  this  provision  In 
order  to  give  the  legislature  power  to  re- 
strict and  limit  the  amount  or  quantum  of 
punishment  which  could  be  inflicted.  We  are 
strengthened  In  this  view  by  certain  provi- 
sions Inserted  Mr.  Oobb  In  his  codification 
of  the  laws  of  the  state.  From  a  diligent 
search  of  the  statutes  in  force  prior  to  1861, 
we  can  find  no  act  of  the  legislature  which 
attempted  to  restrict  the  amount  of  punish- 
ment to  be  imp<»ed  for  contempts  of  court, 
the  only  hint  at  it  being  in  the  Judiciary  act 
of  1709,  which  prescribed  the  practice  In  sum- 
moning Jurors,  and  declared  they  should  be 
fined  $300  for  nonappearance.  When  Mr. 
Cobb  came  to  codify  the  laws  of  the  state,  he 
knew  that  there  was  no  act  llmltlDg  the  pun- 
ishment for  contempt,  and  we  first  find  a  lim- 
itation upon  the  amount  of  such  punish- 
ment In  the  Code  of  1863.  In  that  Code 
were  sections  limiting  the  amount  of  punish- 
ment for  contempts  in  the  supreme  and  su- 
perior courts  and  courts  of  ordinary.  These 
sections  were  doubtless  Inserted  by  him  to 
carry  out  the  provisions  of  the  paragraiA  of 
the  bill  of  rights  quoted  above.  They  limit 
the  punishment  for  contempt  by  prescribing 


the  maximum  of  fine  or  imprisonment  which 
could  be  imposed.  They  apparently  show  Mr. 
Cobb's  construction  of  the  constitutional  pro- 
vision, and  tbey  have  been  adopted  and  in- 
corporated in  all  succeeding  Codes  of  this 
state. 

If  these  views  are  correct,  It  follows,  as  a 
necessary  consequence,  that  constitutional 
courts  are  not,  in  dealing  with  cont^pts, 
restricted  excloslrely  to  the  acts  specified  in 
section  4046  of  the  Civil  Code,  and  that  the 
legislature  tiad  no  power,  so  far  as  these 
courts  were  concerned,  to  take  away  the  in- 
herent power  to  punish  for  contempt.  Sncb 
a  court  may  still  "go  beyond  the  provisions 
of  the  statute  In  order  to  preserve  and  en- 
force its  constitutional  powers  by  treating  as 
contempts  acts  which  clearly  Invade  them." 
Rap.  Contempt,  {  11.  Tampering  with  a  jur- 
or or  officer  of  court,  C(»miptlng  or  attempt- 
ing to  corrupt  him,  bribing  or  attempting  to 
bribe  him,  are  held  by  all  courts  to  be  con- 
tempts. Nor  does  it  make  any  difference 
that  the  same  act  Is  Indictable  under  the  penal 
laws  of  the  state.  On  this  subject.  Judge 
Seymour  D.  Thompson,  in  an  admirable  arti- 
cle in  6  Cr.  Law  Mag.,  says  (page  155) :  "The 
power  of  the  courts  In  this  regard  being 
founded  In  the  principle  of  self-preservation, 
it  does  not  at  all  go  to  deprive  them  of  it 
that  the  law  has  provided  some  other  mode 
for  punishing  tlie  offender.  It  is  quite  Imma- 
terial that  the  offense  is  indictable.  Courts 
are  not  obliged  to  trust  the  preservation  of 
their  dignity  and  authority  to  such  weak 
agencies  as  information,  indictment,  and  trial 
by  Jury,  it  may  be  before  some  other  tribunal, 
where  the  success  of  the  prosecution  and  the 
conviction  of  the  (lender  may  d^nd  upon 
the  zeal  of  a  prosecuting  witness,  or  the 
state's  attorney,  or  upon  drcnmstances  pure- 
ly accidental.  Besides,  the  exigencies  may 
not  admit  of  so  tardy  a  remedy."  See  the  au- 
thorities cited  In  the  footnote,  and  see,  also, 
2  BIsh.  New  Cr.  Law,  {  264.  On  the  general 
subject  of  contempts  and  the  power  of  the 
legislature  to  regulate  their  punishment,  see 
an  admirable  treatise  by  Judge  Bailey  in  his 
work  on  Jurisdiction  (volame  1, 1  287  et  seq.)- 
Cn  the  argument  of  this  case,  counsel  cited 
uan^  decisions  of  the  United  States  courts 
construing  the  act  of  congress  of  March,  1831. 
of  which  section  4016  of  our  Code  Is  sub- 
stantially a  copy.  These  decisions  simply 
hold  that  the  circuit  and  district  courts,  belne 
the  mere  creatures  of  congress,  are  bound  bf 
the  act  of  congress  dining  what  contempts 
shall  be  punishaMe.  Judge  Field,  In  Rx  parte 
Robinson,  snpra,  puts  his  dedsion  on  that 
ground,  and  virtually  holds  that  the  supreme 
court  of  the  United  States,  being  a  constitu- 
tional court,  would  not  be  bound  by  the  act. 
So,  while  In  this  state  courts  created  by  the 
legislature  are  bound  by  section  4046  of  the 
Civil  Code,  our  superior  courts,  being  created 
by  the  constltutltm,  and  having  the  inherent 
power  to  decide  what  are  contempts  and  to 
punish  for  contempts,  cannot  be  controlled  In 
this  respect  by  the  legislature.   The  Ifttter 
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haB  no  more  powor  to  abridge,  restrict,  or 
modify  the  Jorisdictloii  ot  tbe  SDperior  courts 
over  contempts  than  It  bas  to  abridge  their 
Jurisdiction  over  matters  conferred  upon 
fliem  exclnslTely  by  the  consUtntlon,  such  as 
the  trial  of  title  to  land  and  the  like.  The 
ctmstltntlonal  prorlslon  giving  tbe  legislature 
power  to  limit  the  power  to  pnnlsh  for  con- 
tempts does  not  uitbortee  It  to  define  ox  claa»< 
Ify  contempts,  but  only  to  fix  the  maximum 
amonnt  of  punishment  to  be  Imposed  after 
the  contempt  has  been  adjudicated.  Jndg- 
ment  In  each  case  affirmed.  All  the  justices 
concorrini^ 


SHABP  T.  RTATD. 

(Supreme  Gonrt  of  Oeorgls.         10,  IfiOO.) 

CBIinNAIi  ULW— STATDHSNT  OF  AC0U8BD— AP- 
PBAI#-RBVIBW. 

1.  Hie  accused  has  no  legal  tight  to  make 
more  than  one  statement.  Whether  he  abould 
be  allowed  to  make  a  second  statement,  be- 
cause the  state  has  introduced  additional  evi- 
dence, strengthening  the  case  against  him,  la  a 
matter  which  Is  within  the  diacretion  of  the 
trial  court. 

2.  Grounds  of  a  motion  for  a  new  trial  which 
are  not  approved  by  the  presiding  Judge  cannot 
be  considered.  In  the  present  case,  the  grounds 
of  tbe  motion  which  were  approved  by  the 
judge  do  not,  when  takeu  in  connection  with  hU 
expTanatory  notea,  present  any  error. 

3.  Hie  evidence  was  suffidoit  to  authorise 
the  verdict 

(SrllabuB  by  Oie  Gonrt) 

Error  from  superior  court,  Dekalb  county; 
J.  S.  Candler,  Judge. 

Hiram  Sharp  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

Hooper  Alexander  and  Mllner  &  Brand,  for 
plaintiff  In  error.  W.  X.  Klmsey,  Sol.  Qen., 
and  J.  U.  Terrell,  At^.  Oen.,  for  the  State. 

SIMMONS,  a  J.  Upon  an  Indictment  for 
murder.  Sharp  was  tried  and  convicted.  He 
made  a  motion  for  a  new  trial.  This  motion 
contained  eighteen  grounds.  Three  of  these 
were  general;  six  of  the  remaining  fifteen 
were  not  approved  at  all  by  the  court;  seven 
were  approved  with  such  qualifications  and 
explanations  as  showed  that  the  rulings  com- 
plained of  were  not  erroneous;  one  of  the 
two  remaining  cannot  be  considered  because 
It  complained  of  the  admission  of  testimony, 
without  setting  forth  such  testimony,  either 
literally  or  In  substance.  Thus,  there  really 
remains,  aside  from  the  general  grounds  that 
the  verdict  was  contrary  to  law  and  the  evi- 
dence, but  one  groimd  which  It  Is  necessary 
to  consider. 

1.  The  question  presented  by  this  ground  Is 
whether,  after  the  accused  has  made  his 
statement,  and  the  state  has  been  allowed  to 
reopen  the  case,  and  Introduce  evidence,  part- 
ly In  rebuttal  of  the  statement  of  the  accused, 
and  partly  relating  to  new  and  distinct  facts, 
and  not  in  rebuttal  of  the  statement,  It  is  er- 
ror to  refuse  to  allow  the  accused  to  make  a 
supplemental  statement  explaining  and  r^ly- 


ing  to  the  new  evidence  tmmgbt  out  by  the 
stete.  -  The  judge's  certificate  wonld  seem  to 
Indicate  that  the  judge  considered  that  all 
the  evidence  Introduced  by  the  state  after 
the  accused  had  made  his  statement  was  In 
rebuttal  of  that  stetement,  but,  after  exam- 
ining the  record,  we  think  that  new  and  dis- 
tinct facts  were  brought  out,— facts  which 
were  not  In  rebuttal  of  anything  stated  by 
the  accused.  Witnesses  were  allowed  to  tes- 
tify as  to  the  flight  of  the  accused  and  as  to 
his  resistance  to  arrest  These  things  were 
not  in  any  respect  In  rebuttal  of  the  state- 
ment of  the  accused.  The  accused  was  tiien 
allowed  to  Introduce  evidence,  but  not  to 
make  a  second  statement  Under  the  former 
rulings  of  this  court.  It  was  within  t^e  dis- 
cretion of  the  trial  judge,  after  the  accused 
bad  made  Us  stetement  and  put  In  his  evi- 
dence, to  allow  tbe  stete  to  reopen  the  case, 
and  prove  new  and  Independent  facts  to 
strengthen  Ite  case.  Huff  v.  Stete,  101  Ga. 
621,  30  S.  B.  808;  Hunley  v.  State,  101  Oa. 
766,  80  S.  B.  86a  This  court  has.  In  several 
cases,  ruled  that  It  Is  likewise  within  the  dis- 
cretion of  the  trial  judge  to  allow  the  accus- 
ed to  make  a  second  or  sin^lemental  stete- 
ment. In  Vaughn  v.  Stete,  88  Ga.  732,  itt  s. 
E.  64,  the  decision  was  as  follows:  "The 
statute  gives  the  prisoner  no  right  to  make 
more  th^n  one  statement  Whether  he  should 
be  allowed  to  supplement  it  with  another  Is 
discretionary  with  the  court."  In  Boston  v. 
Stete.  94  Ga.  690,  21  S.  E.  608,  It  was  held: 
"It  Is  not  matter  of  right  for  the  accused  to 
make  a  second  statement  to  the  court  and 
jury  because  the  state  has  iutroduced  addi- 
tional evidence  which  strengthens  tbe  case 
against  him."  In  the  present  case,  tbe  Judge, 
In  the  exercise  of  the  discretion  given  him,  al- 
lowed the  accused  to  Introduce  additional  evi- 
dence in  reply  to  that  Introduced  by  the 
stete,  but  refused  to  allow  him  to  make  a 
second  stetement.  Wbile  it  would  have  been 
most  proper  for  the  Judge  to  do  this,  and  we 
would  have  been  better  satisfied  if  he  had 
pursued  this  course,  still  It  was  a  matter 
within  his  discretion,  and  we  cannot  say  that 
it  was  abused.  If  this  court  should  ever,  In 
any  case,  undertake  to  say  that  a  judge  did. 
In  such  a  matter,  abuse  his  discretion,  It 
would  have  to  be  an  extreme  one.  We  cer- 
tainly could  not  do  so  when  the  record  does 
not  disclose  what  the  accused  proposed  to 
stete.  If  allowed  to  again  go  upon  the  stand, 
but  merely,  as  In  the  present  Instance,  that 
he  asked  leave  to  do  so,  saying  that  "the 
stetement  was  desired  only  for  the  purpose 
of  replying  to  new  evidence  not  before  the 
court  at  the  time  of  tbe  first  statement." 

2.  We,  of  course,  cannot  consider  the 
grounds  of  the  motion  for  new  trial  which 
were  not  approved  isy  the  presiding  Judge. 
Of  the  remaining  grounds,  other  than  the 
general  ones,  one  cannot  be  considered,  for 
the  reasons  given  In  tbe  statement  of  the 
facto  of  the  case,  and  another  has  Just  been 
considered.  The  rest,  when  taken  in  connec- 
tlott  with  the  judge's  notes,  not^nly  present 
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no  error,  but  present  no  ai>B>tlon  wbich  It 
would  be  profitable  to  dlflcnn. 

8.  The  eTld«nce  was  amply  snffldent  to  aa- 
thorlze  tbe  ret^ct  of  tbe  Jury.  Judgment  af- 
firmed. All  tbe  Justices  concurring. 


HBRNDON  T.  STATD. 
(Supreme  Oonrt  of  (Georgia.   July  10,  1906.) 

CRIMINAL  LAW— SUSPENSION  OP  TRIAL-SANI- 
TY OF  ACCUSFM>— evidence:— REMARKS 
OP  COUNSEL-UURDBR— EVIDENCE. 

1.  It  Ifl  diBcretionary  with  the  conrt  to  aas- 
pend  tbe  trial  of  a  criminal  case  to  allow  an  ex- 
pert witnesB,  introduced  by  the  accused  and 
then  on  tbe  stand,  to  examine  an  indenture  in 
the  skull  of  the  accused,  in  order  to  enable  him 
to  testify  as  to  Its  effect  upon  the  accused,  as 
to  sanity  or  iusanity. 

2.  It  is  not  error  to  allow  nonexpert  witnesses 
on  tbe  subject  of  the  sanity  of  toe  accused  to 
testify  that  they  knew  the  accused,  and  had 
seen  nothing  in  his  appearance  or  conduct  to  In- 
dicate insanity. 

3.  Improper  remarks  by  the  soUdtor  general, 
unrebuked  by  the  judge,  will  not  work  a  re- 
versal of  the  judgment  in  this  case,  as  no  op- 
Jection  was  made,  and  no  ruling  of  the  court 
InToked. 

4.  The  evidence  amply  snj^rted  tbe  rerdlct. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkes  county; 
S.  Beeae,  Judge. 

DUlard  Hemdon  was  c<mvlcted  of  murder, 
and  brings  error.  Affirmed. 

W.  D.  Tutt  &  Son  and  B.  0.  Norman,  for 
plaintiff  in  error.  B.  H.  licwls.  Sot  Oen., 
Z.  D.  Homsott.  and  J.  M.  Terrell,  Atty.  Gen., 
for  tbe  State. 

SIMMONS,  C.  J.  Upon  an  Indictment  tor 
murder,  Hemdon  was  tried  and  convicted. 
His  motion  for  a  new  trial  was  oTerruled,  and 
be  excepted. 

1.  One  of  the  grounds  relied  upon  by  coun- 
sel for  tbe  plaintiff  in  error  was  that  the 
court  refused  to  allow  a  medical  expert,  wbo 
had  been  Introduced  by  tbe  accused,  and 
wbo  was  upon  the  stand  testifying  as  a  wit- 
ness, to  examine  an  Indenture  or  depression 
in  tbe  skull  of  tbe  accused,  and  then  testify 
as  to  the  effect  It  would  produce  upon  bis 
mind;  the  accused  having,  in  his  statement 
to  the  Jury,  stated  that  the  depression  bad 
been  made  In  bis  early  youth  by  a  falling 
stone,  that  be  had  subsequently  bad  a  severe 
case  of  typhoid  fever,  and  that  since  then  he 
had  been  at  times  Ignorant  or  nnconscloua  of 
what  be  said  and  did.  We  tblnk  this  was  a 
matter  entirely  within  tbe  discretion  of  tbe 
trial  court  Tbe  court  may  or  may  not  sus- 
pend a  trial  for  this  purpose,  according  to  the 
^rcumstances  of  each  particular  case.  Where 
a  matter  of  practice  Is  within  tbe  discretion 
of  the  trial  court  this  court  will  not  Interfere 
unless  such  discretion  is  manifestly  abused. 
We  cannot  establish  any  fixed  rules  to  gov- 
ern courts  In  this  respect  In  some  cases  an 
examination  at  an  Injury  might  be  made  in 
a  few  minutes.  In  others,  hours  might  be 
consumed  before  the  expert  could  come  to 


any  definite  ctmclnslon  as  to  tbe  nature  and 
character  of  tbe  Injuries.  Tben,  too,  this 
appears  to  Jtave  been  the  second  trial  of  the 
present  case,  and  the  accused  and  his  counsel 
bad  abundant  opportunity  to  have  the  exam- 
Inatiim  made  before  the  trlaL  Had  he  done 
so,  then  tbe  expert  could  have  testified  as  to 
his  opinion  of  the  effect  the  injury  would 
have  produced  upon  the  mind  of  the  accused. 
Tbe  rule  governing  the  testimony  of  experts 
is  thus  laid  down  in  Lawson,  Exp.  Ev.  (2d 
E>1.)  p.  257,  rule  42:  "An  expert  may  give  an 
opinion  based  on  a  state  of  facts  which  he 
himself  has  witnessed,  or  which  are  detailed 
by  other  witnesses,  or  which  are  put  before 
him  in  tbe  form  of  a  hypothetical  case."  See, 
also,  Tayl.  Med.  Jur.  (Clark  BeU's  Ed.)  p. 
63  et  seq. 

2.  The  next  ground  of  tbe  motion  which 
was  Insisted  on  was  that  the  court  allowed 
certain  witnesses  to  testify,  over  tbe  objec- 
tion of  tbe  accused,  as  to  his  sanity,  without 
giving  the  facts  or  reasons  upon  which  their 
testimony  was  based.  We  have  carefully 
read  tbe  testimony  of  these  witnesses,  and 
find  that  each  of  tbem  stated  the  length  of 
time  be  had  known  tbe  accused,  and  tbe 
frequency  with  which  he  met  or  was  thrown 
with  htm,  and  that  he  had  never  seen  about 
him  anything  to  Indicate  unsoundness  of 
mind.  The  substance  of  their  evidence  was 
that  after  Intercourse  with  the  accused  for  a 
number  of  years,  a  knowledge  of  bis  char- 
acter, and  observation  of  him  at  church,  in 
Sunday  school,  and  at  the  court  house,  as 
well  as  on  other  occasions,  they  bad  In  sll 
these  years  seen  nothing  in  his  appearance 
or  conduct  to  Indicate  In  any  way  that  he  was 
not  of  sound  mind.  While  it  is  tme  that 
nonexpert  witnesses  cannot  give  <^nions 
without  stating  the  facts  upon  which  the 
opinions  are  based,  we  think  the  facts  stated 
by  these  witnesses  were  sufficient  to  form 
the  basis  of  the  opinions  given.  There  is 
DO  other  way,  as  far  as  we  know,  in  wbldi 
a  nwexpert  can  form  an  <^ilnIon  as  to  a 
person's  sanity  than  observation  of  bis  acts 
and  doings,— observation  of  bis  ordinary  and 
everyday  appearance  and  conduct  One  may 
associate  for  years  with  another  and  see  no 
signs  of  unsoundness  of  mind,  and.  If  asked 
to  give  his  oplnkm  in  regard  to  the  matter, 
could  only  make  Just  such  a  statement  of 
facts  on  which  to  ^«dlcate  his  <9hilon  as  was 
given  in  this  case,— that  he  had  observed 
nothing  which  would  seem  to  indicate  Insan- 
ity. A  witness  may  base  his  belief  that  one 
is  Insane  upon  some  particular  and  peculiar 
conduct,  or  upon  something  In  the  appear- 
ance, and  may  easily  state  just  what  It  is 
upon  which  bis  (pinion  is  based.  Where  the 
belief  In  one's  insanity  is  a  general  Impres- 
sion, the  facts  upon  which  It  Is  based  wonld 
be  more  difficult  of  statement  Where  the 
witness  believes  that  the  person  about  whom 
he  is  testifying  Is  of  sound  mind,  he  can  then 
usually  testify  only  In  a  general  and  negatlre 
manner,— that  he  has  noticed  nothing  about 
him  to  Indicate  that  he  is  not  of  sound  mind. 
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■It  1>  Mmswhat  analogous  to  proof  ot  gaieral 
good  character.  One  may  liTe  for  jem  In 
the  ifelghborhood  of  another,  nerw  bear  hit 
character  Impeached  or  any  remarks  or  ro- 
mon  concerning  It,  and  fonn  an  opinion  that 
his  character  is  good  because  he  has  never 
heard,  anything  against  It  Powell  r.  State, 
101  Oa.  9^  29  B.  B.  SOa,  and  cases  dted.  The 
identical  question  made  In  this  case  has, 
however,  been  settled  dedslms  of  this 
court  la  Walker  t.  Walker.  14  Oa.  242|  the 
^aestloa  was  made,  and  the  court  decided  that 
ibe  witnesses  gave  sufficient  facts  and  dr- 
^nmstances  npoo  which  to  base  an  opiniiHi 
as  to  the  sanity  ctf  tike  decedent  following  the 
mle  laid  down  in  Potts  r.  House,  8  Oa.  SZL 
In  the  case  of  Ta^r  r.  State,  SB  Ga.  617, 10 
%  SL  4^  It  was  held,  "Knowledge  of  the 
•defendant  for  a  long  time  b7  witnesses,  and 
his  always  acting  like  a  sane  man,  were  facts 
npon  which  they  could  base  oplnlau  as  to 
tils  sanity."  See^  also,  an  elaborate  discus- 
sion at  the  snldect  In  lAwson,  Bxp.  Br.  ^ 
Bd.)  p.  BBZ,  role  84,  submle  4. 

8.  The  ruling  made  in  the  third  headnote 
is  supported  by  rqteated  decisions  of  this 
<!ouit,— among  them,  the  ftdlowing:  Bowens 
T.  State,  106  Ga.  760,  88  B.  B.  666,  and  cases 
«Ited;  Owens  t.  State,  81  8.  BL 1015;  Robin- 
son T.  State.  94  S.  B.  1017;  O'Neill  Mfg.  Co. 
T.  Prultt  36  S.  a  60. 

4.  The  erideoce  amply  supported  the  rer^ 
'diet  Judgment  affirmed.  All  the  justices 
^oncuirli^ 


EIIiLIAN  T.  BAKES. 
<SopTeme  Court  of  Georgia.  Jnly  10,  1900.) 

APPEAl^RBVIEW—ORANT  OT  NEW  TRIAL. 

This  was  the  flrst  grant  of  a  new  trial, 
«ad«  in«Tiew  of  the  erldence  dlBClosed  by  the 
record,  falls  within  the  prorWon  of  CUT.  Oode, 
i  5686. 

fSyllabns  by  the  Court] 

Bmr  from  superior  oourt  Fulton  eomtty; 
J.  H.  Lumpldn,  Judge. 

Aetfon  between  Elisabeth  Ellllan  and  Mary 
A.  Banks.  From  an  order  grantlDg  a  new 
trial.  Ellllan  brings  error.  Affirmed. 

W.  J.  SpeaJra  and  0.  J.  Simmons,  for  plaln- 
tltr  in  error.  0.  W.  SmlUi  and  O.  T.  Ladson, 
tor  defendant  In  error.  . 

PBB  CURIAM.   Judgment  affirmed. 


MOON  T.  McRAB. 
(Supreme  Court  of  Georgia.    July  10,  1900.) 

JiALf  RACnCB— DAUAOBS— PAIN  AND  SUFTSR- 
INO. 

Under  the  anegations  of  the  petition  and 
the  teetimouy  In  toe  present  cas^  the  trial 
judge  was  not  authorized  to  conclude  that  the 
plaintiff's  entire  case  was  placed  throughout 
on  the  amputation  of  hia  limb,  caused  by  the 
alleged  negligent  and  nnsklllfui  treatment  by 
-the  defendant  as  pbintifTs  physician.  As  ele- 
ments of  damages  claimed  by  the  plaintiff, 
jfain  and  suffering  are  sufficiently  set  forth  in 


the  declaration,  and  there  was  sufficient  evi- 
dence to  submit  to  the  Jury  the  issue  as  to 
whether,  by  the  unskillful  treatment  of  the  de- 
fendant, the  plaintiff  sustained  damages  in  con- 
sequence of  such  pain  and  Buffering,  notwith- 
standing such  treatment  may  not  have  led  to 
the  loss  of  his  limb.  The  court  therefore  erred 
in  instructing  the  Jury,  in  effect,  that  damages 
could  not  be  recovered  for  pain-  and  suffering 
resulting  from  unskillful  treatment  by  the  phy- 
sician, unless  such  treatm^t  was  tm  cause  of 
the  loss  of  plaintiff's  limb. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beid,  Judge. 

Action  hy  Z.  Moon,  as  next  friend  of  Em- 
met Moon,  against  Floyd  MdElae.  Judgment 
for  defendant,  and  j^alntlff  brings  error.  Be- 
versed. 

T.  W.  Bucker  and  Arnold  &  Arnold,  tor 
plaintiff  In  «Tor.  Alexander  &  Lambdln, 
Bosser  &  Carter,  and  J.  T.  Pendleton,  for  de- 
fendant tu  error. 

LEWIS.  J.  On  December  18,  1888,  Z. 
Moon,  as  next  friend  of  his  minor  son,  Em- 
met Moon,  brought  suit  in  the  city  court  of 
Atianta  against  Dr.  Floyd  W.  McRae,  sub- 
stantially ailing  the  following  facts  as  a 
cause  of  action:  On  November  4,  1S91,  Em- 
met Moon  bruised  his  right  1^  or  shin  bone, 
just  below  the  knee,  on  a  wheelbarrow,  and 
&tter  about  a  week,  considerable  3?aln  en- 
suing, the  defendant,  a  practidng  physician, 
then  and  now  of  Fulton  county,  Ga.,  was 
called  in  to  treat  the  wound.  When  he  ex- 
amined the  leg,  he  was  Informed  by  petitioner 
and  his  wife  and  son  of  the  manner  in  which 
Bmmet  was  hurt,  and  was  told  that.  In  their 
judgment,  the  pain  was  the  result  of  the  blow 
in  falling  against  the  wheelbarrow,  which  pe- 
titioner allies  is  the  case.  Defendant  replied 
that  this  was  not  the  cause,  but  that  Emmet 
was  suffering  from  inflammatory  rheumatism, 
and  prescribed,  as  a  proper  treatment  there- 
for, that  the  idace  should  be  rubbed  with  a 
liniment  which  he  furnished,  stating  this  was 
the  treatment  needed.  The  leg  commenced 
to  get  worse,  and  defendant  continued  his 
visits  at  very  short  Intervals.  He  was  told 
by  petitioner  tliat  the  treatment  was  not  do- 
ing any  good,  and  that  the  leg  was  getting 
worse.  Defendant  was  again  Informed  that 
the  trouble  was  not  rheumatism,  but  that  It 
was  produced  from  the  effect  of  the  blow;  but 
defendant  declared  that  this  was  a  mistake, 
and  ordered  his  treatment  for  rheumatism  to 
be  continued.  After  about  the  10th  of  No- 
vember there  was  evidence  of  the  formation 
of  pus  under  the  place  where  the  wound 
had  been  received  on  the  leg,  and  the  atten- 
tion of  defendant  was  called  to  this  from 
about  the  time  of  his  second  visit,  but  not- 
withstanding, he  continued  fals  treatment  for 
rheumatism,  and  Emmet's  pain  and  suffering 
became  so  great  that  he  had  to  be  given 
opiates.  Petitioner  continued  to  tell  defend- 
ant that  he  was  siure  pus  bad  formed  In  the 
■wound,  and  that  it  was  present  In  large  quan- 
tities. The  defendant  finally  admitted  he  had 
made  a  mlstalie  In  his  diagnwla>0f  the  case. 
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and,  at  tba  lu^^ent  request  of  petUhmer,  lan- 
ced the  leg  below  the  knee  and  above  the 
foot,  and  pne  to  the  amount  of  s  quart  or 
more,  much  of  It  In  large  clots,  was  taken  out 
of  the  leg.  Defendant  then  i^escrlbed  a  wash 
for  the  wound,  washing  it  himself,  and  after 
a  few  more  Tisits  he  told  petitioner  that  his 
wife  could  wash  the  wound  as  well  as  he,  and 
that  he  would  call  again  after  a  few  days. 
The  treatment  prescribed  by  defendant  was 
followed,  but  Emmet  became  much  worse,  not 
being  able  to  sleep,  and  suffering  intense  pain. 
After  several  days,  defendant  called  to  see 
Emmet,  pronouncing  him  worse,  and  ordered 
a  continuance  of  his  prescribed  treatment. 
He  then  ceased  his  visits,  and  petitioner  had 
to  call  in  other  physicians,  who  spilt  the 
leg  open  from  near  the  knee  to  near  the  foot, 
and  it  was  found  that  the  perloateam  of  the 
bone  had  been  destroyed,  and  that  the  bone 
of  the  leg  had  decayed.  It  was  charged  that 
this  was  the  result  of  defendant  allowlog  the 
pus  to  remain  In  the  leg,  and,  aa  the  result 
of  unskillful  treatment  and  wrongful  diagno- 
sis of  the  case  by  defendant,  the  leg  had  to 
be  amputated.  Petitioner  further  charges 
that  Emmet  suffered  great  pain  and  anguish 
in  consequence  of  his  leg  being  onsklUfuIly 
treated,  which  made  amputation  necessary; 
that  his  suffering  had  been  severe  and  pro- 
tracted,—all  to  his  damage  In  the  sum  of 
$10;000.  In  answer  to  this  petition,  the  de- 
fendant. In  effect  denied  all  the  allegations 
therein  which  attempted  to  charge  him  with 
liability  on  account  of  his  alleged  negligent, 
improper,  or  unskillful  treatment  of  the  pa- 
tient. Quite  a  volume  of  evidence  was  in- 
troduced pro  and  con,  and  the  Jury,  after  the 
charge  of  the  court,  returned  a  verdict  for 
the  defendant.  Plaintiff  moved  for  a  new 
trial  on  rarlons  grounds,  and  in  his  bill  of  ex- 
ceptions assigns  error  on  the  judgment  of  the 
court  overruling  his  motion. 

In  one  ground  of  the  motion,  error  Is  as- 
signed on  the  following  charge  of  the  court: 
*'Tt  Is  further  contended,  gentlemen  of  the 
Jury,  In  the  case,  that  although  there  was  a 
mistake  as  to  the  first  diagnosis  of  the  dis- 
ease by  the  defendant,  and  treatment  k^ 
up  as  for  another  disease,  up  to  the  time  when 
the  treatment  was  changed.  It  is  contended 
by  the  defendant  that  this  did  not  result  in 
the  necessity  for  the  amputation,  but  the  am- 
putation resulted  from  an  entirely  different 
disease,  which  would  have  .been  the  result 
notwithstanding  the  original  mistake  that 
may  have  been  made.  Well,  gentlemen  of  the 
Jury,  if  that  Is  true,— If  you  believe  that  Dr. 
Mcltae  made  any  mistake  In  his  diagnosis, 
any  mistake  as  to  the  treatment,  but  yet.  If 
you  believe  It  did  not  cause  the  amputation,— 
then  the  defendant  would  not  be  liable;  the 
rule  being,  aa  already  stated  to  you.  In  order 
to  make  the  defendant  liable,  it  must  appear 
that  he  failed  to  exercise  a  reasonable  de- 
gree of  skill  and  care,  and  that  such  failure 
resulted  in  the  Injury.  If  the  Injuiy  resulted 
from  something  else,  but  did  not  result  from 
such  failure,  then  the  defendant  would  not 


be  Uable.**  One  gtonnd  of  objection  to  this 
chatge  Is  that  It  1b  aisnmentaUve,  and  It 
eliminated  the  fact  that  the  plalntUC  conld 
have  recoTtted  tor  all  the  renilts  of  the  de- 
fendanfs  mistreatment,  such  as  pain  and  suf- 
fering and  the  11^  even  though  It  may  not 
have  caused  the  amputattm  Itself;  that  If  tiie 
defendant's  negligence  caused  the  plaintiff's 
leg  to  become  swollen  and  Inflamed,  and 
caused  his  pain  and  suffering,  then  there 
could  have  been  a  recovery,  although  the  am- 
putation itself  resulted  from  some  other  dis- 
ease. The  court's  charge  amounts  to  stat- 
ing that.  If  the  amputation  itself  did  not  re- 
sult from  the  defendant's  treatment,  there 
could  be  no  recovery,  short  of  the  amputa- 
tion. We  think  the  criticism  made  on  the 
charge  excepted  to  IS  entirely  correct,  and 
that  the  charge  necessarily  excluded  from 
the  jury  the  consideration  of  any  damages 
growing  out  of  pain  and  suffering,  although 
the  result  of  defendant's  negligence  In  the 
treatment,  provided  this  mistreatment  did  not 
result  in  the  amputation  of  the  Umlh  We 
presume  this  charge  was  evidently  based  up- 
on the  idea  that  In  his  petition  the  plaintiff 
sought  a  recovery  exclusively  on  account  of 
the  treatment  resulting  In  an  amputation  of 
the  leg.  Counsel  for  defendant  In  error,  in 
their  brief  and  argument  before  us,  do  not 
absolutely  and  unequivocally  claim  that  the 
declaration  cannot  possibly  be  construed  as 
declaring  for  pain  and  suffering,  yet  they  do 
contend  that  It  is  exceedingly  doubtful 
whether  it  does,  and  that  the  record  Indicates 
that  the  entire  case  was  placed  throughout 
.  on  the  amputation,— loss  of  the  leg,— and  that 
nowhere  In  the  pleadings  and  evidence  were 
pain  and  suffering  mentioned,  except  as  mere 
Inducement.  While  the  petition  Is  not  as 
full  and  explicit  on  the  point  of  pain  and 
suffering  as  it  perhaps  should  have  Ifcen.  yet 
there  was  no  demurrer  filed  to  It.  It  express- 
ly sets  forth  the  extent  of  the  patient's  palu 
and  suffering,  much  of  which,  from  the  char- 
ges in  the  declaration,  was  clearly  attribu- 
table to  an  Improper  diagnosis  of  the  case  h; 
the  physician,  and  to  his  delay  in  administer- 
ing the  proper  treatment  until  pus  bad  so 
accumulated  In  the  diseased  leg  as  to  un- 
necessarily add  to  his  pain  and  suffering. 
The  damages  claimed  In  the  declaration  were 
not  only  for  the  loss  of  the  leg  by  amputa- 
tion, but  also  for  pain  and  suffering  occasion- 
ed by  the  alleged  mistreatment  There  was 
much  uncontradicted  evidence  admitted  upon 
this  subject,  showing  to  what  extent  the  ac- 
cumulated pus  In  the  leg  had  caused  Injury 
and  suffering,  from  which  no  relief  whatever 
was  experienced  until  It  had  been  removed 
therefrom.  Some  evidence  was  also  Intro- 
duced in  behalf  of  the  plaintiff,  which  does 
not  seem  to  be  denied  by  the  defendant  that 
an  earnest  effort  was  made  to  persuade  the 
latter*  to  operate  so  as  to  remove  pus  from 
the  leg,  because  of  Its  swelling  and  pain,  days 
before  he  acted  upon  the  suggestioo;  and 
there  Is  also  testimony  to  the  effect  that  after 
operating,  and  finding  sucIl^  quantity  of  pus 
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discharged  therefrom,  he  admitted  maldDg  a 
great  mistake  In  his  dlagnoels  of  the  case, 
and  that.  If  he  had  operated  on  the  1^  aooner, 
he  would  have  saved  the  patient  much  pain 
and  BofTering. 

The  evidence  In  this  case  Is  quite  volxmiln- 
OUB.  It  would  serve  no  nsefnl  purpose  to 
enter  Into  minute  detail  of  the  volume  of 
testimony  that  was  Introduced  on  each  side 
of  the  Issues  of  fact  on  trial.  We  only  make 
brief  allusion  to  the  above  facts  appearing 
In  the  testimony  with  the  view  of  showing 
that  pain  and  suffering  was  evidently  an  Im- 
portant element  In  the  damages  claimed  by 
the  plaintiff,  and  that  the  testimony  did  not 
demand  a  finding  by  the  jury  that  no  part  of 
such  pain  was  caused  by  the  unskillful  or 
negligent  treatment  by  the  defendant.  It 
was  fair,  therefore,  to  the  plaintiff's  cause, 
that  the  court  should  have  presented  this  the- 
ory to  the  jury  for  their  consideration,  that 
they  might  determine  the  Issues  of  fact  upon 
this  particular  branch  of  the  case.  For  this 
reason,  we  think  the  charge  of  the  court  com- 
plained of  requires  the  grant  of  a  new  trial. 

There  are  various  other  grounds  In  the 
motion  for  a  new  trial,  complaining  princi- 
pally of  certain  charges  of  the  court  some  of 
which  are  allied  to  be  aigumentative.  and 
some  because  they  present  only  defendant's 
Bide  of  the  case;  and  the  theory  of  defendant 
was  by  certain  charges  repeated  too  often, 
and  was  presented  more  prominently  than  the 
contentions  ot  the  plaintiff.  After  carefully 
reading  over  aH  of  these  grounds,  and  compar- 
ing them  with  the  entire  charge  of  the  court, 
which  is  embodied  In  the  record,  we  see  noth- 
ing in  them  which  would  necessitate  a  new 
trial  or  justify  a  dlscasBl<m.  In  so  far  as  the 
requests  to  charge  were  pertinent,  the  prin- 
ciples therein  embodied  were  covered  by  the 
general  charge  of  the  court  We  think,  in  the 
main,  the  charge  fully  and  fairly  covered 
the  case.  We,  of  course,  do  not  mean  to  In- 
timate upon  what  side  even  apparentiy  rests 
a  preponderance  of  the  evidence.  In  this  con- 
nection we  will  only  say  that  we  have  care- 
fully read,  at  a  consumption  of  much  time 
and  thought,  this  voluminous  record  of  evi- 
dence, and  we  cannot  say  that  it  necessarily 
demanded  the  verdict  that  was  found.  The 
«  charge  above  quoted  and  excepted  to  in  the 
motion  for  a  new  tritfl  Is  on  such  a  material 
Issue  that  in  view  of  the  testimony,  It  re- 
quires the  grant  of  a  new  trial,  and  on  this 
ground  alone  Is  the  judgment  of  the  lower 
court  reversed.  Judgment  reversed.  All  the 
jostices  concurring,  except  COBB.  dls- 
qoallfled. 


REESE  V.  STDELITT  MUT.  UFB  ASS'N. 

(Siq>reme  Court  of  Georgia.   JTidy  10,  1000.) 

Ura  INBURANCB-DBPAtJLT  IN  FIRST  PRB- 
MIUM— NOTE— DELIVERY. 

1.  Where  the  application  for  a  policy  of  life 
insurance  and  the  poli(7  itsdf  both  stipulated, 
in  efhet  that  the  policy  should  not  become 
binding  on  the  association  Issuing  it  nntU  the 


first  premlom  had  been  actually  received  by  the 
association  or  its  authorized  agent  dnricg  the 
good  health  of  the  applicaot  and  that  no  agent 
of  the  association  should  have  power  to  make, 
alter,  or  discharge  contracts  or  grant  credit, 
and  that  no  alteration  of  the  terms  of  the 
contract  should  be  valid  unless  such  alteration 
should  be  in  writing  and  be  signed  by  the  presi- 
dent of  the  association,  hdtl,  that  the  actual 
payment  of  the  first  premiam  during  the  good 
health  of  the  applicant  was  a  condition  preced- 
ent to  the  liability  of  the  association,  and  thut 
DO  a^eut  of  the  association  could  waive  such 
condition. 

2.  Delivery  Is  essential  to  the  validity  of  a 
promissory  not& 
(Syllabas  by  the  Court) 

Error  from  city  court  of  Atlanta;  B.  M. 
Held,  Judge. 

Action  by  Lucy  L.  Beese  against  the  Fidel- 
ity Mutual  Life  Association.  Judgment  for 
defendant,  and  plaintiff  brings  error.  Affirm- 
ed. 

The  following  Is  the  official  report: 
Mrs.  Lucy  L.  Reese  sued  the  Fidelity  Mu- 
tual Life  Association  to  recover  the  amount 
of  a  policy  Issued  by  the  defendant  com- 
pany upon  the  life  of  her  husband,  T.  B. 
Reese.  Upon  the  trial  the  evidence  submit- 
ted In  behalf  of  the  plaintiff  was,  In  brief, 
as  follows:  T.  B.  Reese  applied  t6  the  de- 
fendant company  for  a  policy  of  Insurance  on 
his  life  for  f2,000  in  favor  of  his  wife,  Lucy  L. 
Beese.  The  written  application  which  was 
signed  by  htm  contained  the  following  stipu- 
lations: "I  hereby  agree  and  bind  myself  as 
follows:  *  ♦  •  That  the  policy  Issued 
hereon  shall  not  become  binding  on  the  as- 
sociation until  the  first  payment  due  thereon 
has  been  actually  received  by  the  association 
or  its  authorized  agents  during  my  lifetime 
and  good  health;  that  no  verbal  statements, 
to  whomsoever  made,  shall  modify  this  con- 
tract or  in  any  manner  affect  the  rights  of 
the  association,  unless  the  same  be  reduced 
to  writing,  and  be  presented  and  approved  by 
the  officers  of  the  association  at  the  home  of- 
fice, In  Philadelphia,  no  agent  or  examiner 
having  any  power  or  authority  to  make  or  al- 
ter contracts,  waive  forfeitures,  or  grant  cred- 
it •  This  application  shall  be  the 
sole  basis  of  the  contract  with  the  associa- 
tion If  a  policy  be  issued  hereon."  On  Sep- 
temt>er  8,  1894.  the  association  issued  a  pol- 
icy, as  applied  for,  containing  stipulations 
similar  to  those  set  out  in  the  application, 
and  in  terms  making  the  application  a  part  of 
the  policy,  a  copy  of  the  application  being  at- 
tached thereto.  The  policy  was  sent  to  W. 
M.  Beese,  a  BoUcltlng  agent  of  the  associa- 
tion and  a  brother  of  T.  B.  Reese,  at  Thom- 
asviUe,  Oa..  who  received  It  about  the  13th 
day  of  the  aame  month.  T.  B.  Reese  was 
then  living  at  New  Holland  Springs,  Oa.  On 
the  15th  of  the  same  month,  W.  M.  Reese, 
in  pursuance  ot  an  agreement  with  S.  A.  Loy- 
less,  state  agent  of  the  assodatlon.  executed 
his  promissory  note  for  the  amount  of  the 
first  premium  due  on  the  policy,  payable  to 
Loyless  or  order,  and  on  the  aame  date  sign- 
ed a  receipt  to  T.  B.  Beese  tct  the  premium. 
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This  note  wfl£  never  delivered  to  Loyless,  not 
was  be  ever  notified  of  Its  execution,  so  far 
as  the  evidence  shows,  but  it  was  retained  by 
W.  M.  Reese,  who  Intended  forwarding  it 
soon,  with  some  other  papers,  to  Loyless.  W. 
M.  Reese  kept  the  receipt  and  the  Insurance 
policy  for  his  toother.  It  appeared  tliat  T.  B. 
Reese  was  in  good  health  until  the  16th  or 
17th  of  September,  when  he  was  tnken  sick 
and  continued  ill  until  his  death,  which  oc- 
curred on  the  night  of  the  26tb  of  Septem- 
ber. On  the  25th  of  September,  J.  A.  Linton, 
the  father-in-law  of  T.  B.  Reese,  received  a 
telegram  from  his  dAUghter,  Mrs.  Beese,  an- 
nouncing the  lUness  of  her  husband  and  re- 
questing him  to  come  to  New  Holland  Springs. 
Linton  showed  this  telegram  to  W.  M.  Reese, 
Yrho  thereui>on  told  bim  about  T.  B.  Reese's 
insurance  policy.  Unton  then  paid  to  W.  M. 
Reese  the  amount  of  the  first  premium,  and 
W.  M.  Reese  destroyed  the  note  which  he  bad 
executed  to  Loylesa.  and  which  he  had  held 
up  to  that  time.  Linton  took  the  policy  and 
receipt,  and  had  them  In  his  possession  at  the 
time  of  the  death  of  T.  B.  Beese.  Some  weeks 
after  the  death  of  T.  B.  Reese,  Charles  O. 
Beck,  state  agent  of  the  defendant  associa- 
tion, made  a  demand  ui>on  the  plaintiff  for 
the  insurance  policy,  giving  as  a  reason  for 
demanding  the  policy  that  the  company  would 
never  pay  It,  and  tendered  her  the  premium 
that  bad  been  paid.  Upon  this  evidence  the 
court  granted  a  nonsuit,  and  the  plaintiff  ex- 
cepted. 

King  ft  Spalding  and  J.  T.  Pendleton,  for 
plaintiff  in  error.  Hamilton  Douglas,  D.  8. 
Craig,  and  J.  B.  Btnid.  for  defendant  In  error. 

FISH,  J.  In  the  written  application  which 
was  signed  by  the  applicant,  be  expressly 
agreed  that  it  should  be  the  sole  basis  of  the 
contract  with  the  insurance  association.  If  a 
policy  should  be  Issued  ttaereon.  and  that  the 
policy  Bhonld  not  become  blndli^  on  the  as- 
sociation mitU  the  first  payment  due  upon  it 
had  been  actually  received  by  the  association 
or  its  authorized  agent  during  the  good  health 
of  the  ai^lcant.  The  poUcy  likewise  con- 
tained the  Bttpnlatlon  that  it  should  not  be 
binding  until  delivered  during  the  good  health 
of  the  applicant,  and  nntll  the  first  jiayment 
due  thereon  had  heea  made,  and  recited  that 
the  application,  a  copy  of  which  was  attached, 
was  made  part  thereof.  It  Is  dear  from  these 
explicit  and  tmamblguoaa  terms  of  the  con- 
tract between  the  applicant  and  the  aBSocia- 
tlon  that  the  latter  merdy  entered  Into  an 
execotory  agreement  the  p«formance  of 
which  abs<dately  d^nded  npon  the  contin- 
gency that  the  first  premium  on  tiie  policy 
should  be  actually  paid  during  the  at^Ucant^s 
good  health.  This  prerequisite  had  to  be 
complied  with  before  the  j^Ucy  could  become 
effectual.  In  Ormond  t.  As8odatl<Ht,  96  N.  a 
168,  1  S.  B.  796,  it  was  decided  that,  **whete 
an  application  for  a  life  Insurance  policy  de- 
clares on  its  face  that  the  payment  of  the 
premium  is  a  condition  precedent  to  the 


suing  of  the  policy,  the  policy  is  not  In  force 
until  the  premium  is  actually  paid."  And  in 
Oliver  V.  Insurance  Co.  (Ya.)  33  S.  E.  536. 
the  court  held  that  "an  applicant's  express 
agreement  in  his  written  application  that  the 
policy  should  not  take  effect  until  the  first 
premium  was  paid,  and  the  policy  delivered 
during  bis  continuance  in  good  health,  creat- 
ed a  condition  precedent  to  the  company's 
liability."  The  contract,  as  expressed  In  the 
application  and  the  policy,  established  the 
respective  rights  and  obligations  of  the  par- 
ties; and  this  court  has  no  power  to  alter  its 
provisions,  and  to  declare  a  liability  under  a 
state  of  facts  which  the  parties  never  agreed 
should  fix  it  As  was  said  by  iSi.  Justice 
Little  in  Uppman  v.  Insurance  Co.,  106  Ga. 
801,  33  S.  E.  897,  "A  contract  of  insurance  Is 
governed  by  the  same  rules  of  interpretation 
as  extend  to  other  contracts,  and,  when  par-  . 
ties  Incorporate  terms  or  stipulations  In  their 
contracts.  It  is  not  the  province  of  the  court 
to  extend  or  enlarge  them,  but  In  construing 
them,  to  give  expression  to  the  true  intent  of 
the  parties,  and  in  so  doing  the  language 
used  is  the  best  criterion  of  intention." 

The  controlling  question  In  this  case  is,  did 
the  applicant  comply  with  the  essentlah  con- 
dition upon  which  the  association's  liability 
d^ended;  In  other  words,  was  the  first 
premium  actually  paid  during  his  good 
health?  Counsel  for  plaintiff  in  error  con- 
tended here,  in  argument  and  by  brief,  that 
"the  execution  by  W.  M.  Reese  of  his  note 
to  the  defendant's  agent  Loyless,  in  pursu- 
ance of  his  previous  agreement  with  the  com- 
pany through  Loyless,  was  a  good  payment  of 
the  premium."  The  applicant  it  appears,  was 
in  good  health  at  the  date  of  this  note,  and.  If 
it  amounted  to  a  payment  of  the  first  pre- 
mium, then  the  policy  became  binding  on  ihe 
association.  Even  if  Loyless,  whose  powers 
to  bind  the  association  were  not  otherwise 
indicated  than  by  being  denominated  its 
"state  agent"  had  been  vested  with  authority 
to  alter  the  terms  of  the  contract  so  as  to 
accept  the  note  of  W.  M.  Beese,  the  scrtlcltlng 
agent  In  lieu  of  cash,  for  the  first  premium, 
we  do  not  think  the  note  daUued  to  have 
been  executed  in  this  case  would  have  con- 
stituted a  payment  Hie  proof  was  to  the 
effect  that  the  note  was  filled  out  and  sign- , 
ed  by  W.  BL  Reese  on  September  15tb;  that 
he  kept  it  in  his  possession  for  about  10 
days,  Intending  to  forward  it  to  Loyless  with 
some  other  premlnms;  that  It  waa  never 
sent  nor  was  Loyless  ^ror  notified  of  the 
fact  that  the  note  had  he&a.  signed.  W.  U. 
Beese  testified  that  he  destroyed  the  note  up- 
on its  payment  by  Linton,  Oie  applicant's  fa- 
ther-in-law, the  day  before  the  ivpllcant  died. 
In  our  opinion,  these  facts  did  not  constitute 
a  delivery  of  the  note,  and  it  was  Qierefore 
never  duly  encnted  and  was  a  unlllty.  A  de- 
livery, actnal  or  constmctlTe,  was  as  essen- 
tial as  the  makers  slgnatnre.  *^o  contract 
arises  qpon  a  bin  of  exchange  or  promlssoiy 
note  until  the  delivery  of  the  instniment. 
and  until  such  delivery  it  remains  revocable 
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and  unenforceable.  Thus,  a  promissory  note 
Xias  no  Inception  until  It  bas  been  delivered 
by  the  maker  to  tbe  payee."  4  Am.  &  Eng. 
Bnc.  Law  (2a  Ed.)  p.  201.  "Wblle  actaal  or 
manual  ddivery  ig  not  iDdlspensable  to  tbe 
Talldlty  of  a  note,  stUl  It  must  appear  tbat 
the  maker  In  aome  way  exercised  an  Intuition 
to  make  It  an  enforceable  obligation  against 
himself  according  to  Its  terms,  by  surren- 
dering control  over  it.  and  Intentionally  pla- 
cing It  under  the  control  of  the  payee,  or  of 
some  third  person  for  his  use."  Purvlance  t. 
Jones.  120  Ind.  182,  21  N.  B.  1000.  See  1 
Daniel,  Neg.  Inst  fi  63  et  seq. ;  Pars.  Notes  & 
B.  §  49;  Tied.  Com.  Paper,  S  84.  The  pay- 
ment of  the  sum  of  mon^  by  Linton  to  W. 
M.  Beese  could  not  be  la  satisfaction  of  tbe 
note  which  tbe  latter  claimed  to  have  made 
to  Loyless,  for  the  reason  that  such  note,  for 
want  of  delivery,  never  became  operative.  It 
seems  to  have  been  an  anomalous  transactioa 
for  Beese  to  bare  written  out  and  signed  a 
note  payable  to  Loyless.  to  have  kept  it  in  his 
possession  without  notice  to  I^oyless  that  it 
tiad  been  made,  and  for  Linton  to  have  paid 
Keese  the  amount  of  Be^'s  own  note,  and 
such  a  payment  to  have  been  designated  as 
a  satisfaction  of  the  note. 

Another  contention  of  the  plaintiff  in  error 
was  that  tbe  agents  of  the  association,  Loy- 
less and  Beese,  waived  the  omdltion  ot  pay- 
ment of  the  first  premium  by  becoming 
responsible  therefor  to  the  association.  Me- 
chanics' &  Traders'  Ins.  Oo.  v.  Mutual  Beal- 
Estate  &  Building  ABS'n.  96  Ga.  262,  26  B.  BL 
467,  and  Insurance  Co.  v.  Pekor,  106  Oa.  1, 
31  S.  E.  779.  were  cited  In  support  of  this  con- 
tentlrai.  In  both  of  those  cases  it  appears 
tbat  tbe  agents  who  dealt  with  the  assured 
were  general  agents,  who  had  authority  to 
Issue  and  deliver  policies  and  renewals  there- 
of, and  that,  according  to  tbe  course  of  deal- 
ing between  them  and  their  customers.  It  was 
usual  for  them  to  issue  renewals  and  charge 
tbe  premiums  to  themselves,  and  afterwards 
to  accotmt  with  tbe  companies  they  repre- 
sented. The  rulings  made  in  those  cases 
were  therefore  based  upon  the  implied  assent 
of  the  tDSuranoe  companies  for  such  general 
agents  to  waive  the  payment  of  the  premiums 
in  cash  for  the  renewal  policies.  There  was 
no  pretense  in  either  of  those  cases  tbat  the 
authority  to  make  the  waiv»  had  been  ex- 
pressly withheld  from  the  agent,  as  was  done, 
both  in  tbe  application  and  in  the  policy,  In 
the  case  at  bar.  Here  there  was  no  evi- 
dence of  any  custom  or  course  of  dealing  upon 
tbe  part  of  Loyless  and  W.  M.  Beese  which 
could  warrant  an  inference  that  the  aasoda- 
tton  Impliedly  assented  tlwt  they  might  be- 
ciKne  responsible  to  it  for  the  first  premium. 
In  order  that  credit  might  be  extended  to  tbe 
aKilicant..  Under  tbe  express  terms  of  the 
agreement  in  this  case,  tbe  agents  had  no 
authority  to  make  such  a  waiver.  Tbe  policy 
declared  that  "no  agent  of  the  association 
has  any  power  or  authority  to  make,  alter, 
or  discharge  contracts,  waive  forfeituras,  or 
grant  credit;  and  no  alteratlcm  of  the  terms 


of  tills  contract  shall  be  valid,  and  no  for- 
feiture hereunder  shall  be  waived,  unless 
such  alteration  or  waiver  be  In  writing,  and 
be  signed  by  tbe  president  of  tbe  association"; 
and  the  application  contained  substantially 
the  same  provisions.  More  distinct  and  nn- 
equlvocal  language  could  bardly  have  been 
used  to  opress  the  mutual  understanding  of 
the  parties  to  the  contract  Tbe  applicant 
was  an  intelligent  business  man;  he  signed 
the  application;  and  In  the  absence  of  any 
want  of  opportunity  to  read  it  or  of  any 
suggestion  of  fraud  practiced  upon  bim,  It 
must  be  conclusively  presumed  that  he  fully 
understood  tbe  entire  transaction.  Further- 
more, his  brother,  W.  M.  Reese,  the  soliciting 
agent,  who  was  acting  for  blm  In  endeavoring 
to  arrange  the  payment  of  the  first  premium, 
certainly  knew  the  contents  of  the  applica- 
tion which  he  took,  and  of  tbe  policy  be  had 
in  bis  possession,  and  was  fully  aware  that 
neither  he  nor  Loyless  had  authority  to 
grant  credit  for  the  first  premium,  or  in  any 
way  to  alter  the  terms  of  tbe  contract  agreed 
upon  between  the  applicant  and  the  associa- 
tion. It  is  a  familiar  rule  that  a  principal 
may  limit  the  power  of  his  agent  even 
within  the  apparent  scope  of  his  authority, 
so  that  tbe  agent  cannot  In  violation  of  the 
restriction,  bind  his  principal  when  dealing 
with  one  who  has  notice  of  the  limitation. 
Here  the  i^plicant  expressly  agreed  In  writ- 
ing that  no  agent  of  tbe  association  should 
have  authority  to  grant  credit  and  no  altera- 
tion of  tbe  terms  of  the  contract  of  Insur- 
ance should  be  valid  unless  In  writing  and 
signed  by  the  president  of  tbe  association, 
and  there  was  no  pretense  that  the  president 
ever  signed  such  a  writing.  If.  In  violation 
of  these  specific  provisions  of  the  contract  It 
were  held  that  tbe  agent  of  the  association 
could  vary  its  terms  and  grant  credit  for  the 
first  premium.  Instead  of  requiring  its  pay- 
ment in  cash,  tben  must  we  subscribe  to  the 
rule,  which  seems  to  be  supported  by  some 
adjudicated  cases,  tbat  an  insurance  agent, 
unlike  all  other  agents,  may  bind  his  prin- 
cipal, though  acting  contrary  to  express  In- 
structions, and  dealing  with  one  who  has  full 
knowledge  of  tbe  limitations  of  bis  authority. 
The  soundness  of  such  a  doctrine  does  not 
commend  Itself  to  our  minds.  "It  must  not 
be  thought  that  the  established  rules  of  the 
law  of  agency  do  not  apply  to  the  transac- 
tions of  life  insurance  companies.  There  is 
no  particular  sanctity  about  tbe  business  of 
life  or  any  other  kind  of  insurance.  Tbe 
companies  engaged  in  It  have  the  right  to 
employ  agents  and  give  to  tbem  such  au- 
thority as  they  please.  Whatever  limitations 
are  imposed  upon  such  agents.  If  communi- 
cated to  those  dealing  with  them,  will  be 
binding,  and  If  this  authority  be  exceeded 
tbe  act  will  not  bind  tbe  prlnclpaL  On  tbe 
other  band,  if  the  agents  are  held  out  to 
tbe  public  as  possesdng  certain  powers,  their 
acts  within  tbe  apparent  scope  of  this  au- 
thority win  bind  their  principals.  While  the 
business  of  life  insurance  has  its  recognised 
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peculiarities,  the  courts  hare  constantlr  en- 
deavored to  apply  to  all  the  transactlojiB  of 
fire  and  life  Ineurance  organizations,  or  mu- 
tual benefit  societies  engaged  In  doing  a  life 
Insurance  business,  the  general  doctrines  of 
the  law  of  agency.  The  Inquiry  la,  what  was 
the  contract  entered  into  by  the  parties?  If 
made  through  an  agent,  what  was  the  au- 
thority of  the  agent,  and  had  the  party  deal- 
ing with  him  any  notice  of  limitations  or 
restrictions  upon  such  authority,  or  were  there 
sufficient  circumstances  to  put  him  on  his 
guard  and  to  require  him  to  acquaint  himself 
with  this  actual  authority?"  Bac.  Ben.  Soc  S 
161.  See.  also,  H  152-155,  15S.  In  Conway 
T.  Insurance  Co.,  140  N.  Y.  79,  36  N.  E.  m 
the  court  held:  "No  different  rules  apply  to 
contracts  of  Insurance  from  those  which  ob- 
tain in  the  case  of  other  contracts,  and,  where 
the  parties  have  deliberately  and  formally 
executed  a  contract  for  the  purpose  of  defin- 
ing their  respective  engagements  and  securing 
due  and  exact  performance  thereof,  they 
should  be  held  to  the  same;  and  the  only 
cases  In  which  recoveries  have  been  permit- 
ted contrary  to  the  provisions  of  the  contract 
are  where  It  has  been  shown  that  there  has 
been  such  a  usage  or  course  of  business,  or 
such  consent,  express  or  implied,  as  to  justify 
the  inference  that  the  insurer  had  extended 
its  agent's  autliorlty,  and  thus  modified  the 
restrictions  contained  In  the  policy."  In  1 
Joyce,  Ins.  i  43S,  the  author  says:  "It  is 
undoubtedly  within  the  power  of  the  parties 
to  stipulate  that  an  agent's  authority  shall 
be  exercised  only  within  certain,  limits.  It 
Is  equally  true  that  an  Insurance  company 
may  validly,  as  between  Itself  and  its  ngeat, 
define  and  limit  bis  powers,  and  this  will 
affect  all  third  persons,  dealing  with  an 
agent,  who  have  knowledge  or  notice  there- 
of." In  Woods,  Ins.  t  411.  It  Is  said:  "In  all 
cases  when  the  assured  has  notice  <tf  any 
limitation  opon  the  agent's  power,  or  where 
there  is  anything  about  the  transaction  to 
pat  him  on  inquiry  as  to  the  actual  authority 
of  the  agmt,  acta  done  by  him  In  excus  of 
his  anthority  are  not  blndhig;  as  where  It 
la  g^rally  known  that  limitations  are  im- 
posed In  certain  respects.  So,  where  direct 
notice,  or  any  notice  which  a  i»tident  man 
Is  bound  to  regard.  Is  brought  home  to  thcr 
assured,  limiting  the  povren  ot  the  agent,  be 
relies  upon  any  act  In  excess  of  such  limited 
authority  at  his  perlL  That  an  Insnrance 
company  has  a  rlg^t.  In  a  fair  way,  to  limit 
the  powera  of  its  agent,  must  be  ctmceded; 
and  when  it  does  Impose  such  Umitations 
upon  his  aathwlty.  In  such  a  that  ii» 
prudent  man  might  be  mistaken  In  referoice 
thoreto,  it  Is  aot  bonnd  an  act  done  by  its 
agent  In  eontiavaitlon  of  incb  nottce.**  Id.  H 
414.  416,  417.  In  this  connection,  see  1  May, 
Ins.  1 137;  Cooke.  Life  Ins.  H  8M,  106%  lOSl; 
Ostz.  Ins.  p.  86;  and  the  nnmerons  cases 
dteA  In  support  of  the  text  by  these  various 
authors.  Bee,  also.  Fowler  v.  Insnxance  Oa, 
100  Oa.  880,  28  S.  a  898;  Morris  t.  Insur- 
ance Oo.,  100  Oa.  461,  82  S.  EL  S86;  InsnranM 


Go.  V.  Rogers,  108  Ga.  191.  83  S.  E.  054; 
and  the  recent  case  of  Murphy  v.  Insurance 
Co.  (La.)  27  South.  143.  In  Insurance  Go.  v. 
Fletcher,  117  U.  S.  519,  6  Sup.  Ct  837,  29 
Ll  Ed.  9&4,  Mr.  Justice  Field,  in  the  course 
tO.  his  opinion,  made  use  of  the  following  ex- 
pressions: "The  company,  like  any  oth^ 
princ^iial,  could  limit  the  authority  of  its 
agents,  and  thus  bind  all  ftartles  dealing  with 
them  with  knowledge  of  the  limitation.  It 
must  be  presumed  that  he  read  the  applica- 
tion, and  was  cognizant  of  tbe  Umitatlona 
therein  expressed."  "The  present  case  Is 
very  different  from  Insurance  Co.  v.  Wilkin- 
son, IS  WalL  222,  20  L.  Ed.  617,  and  from  In- 
surance Ga  V.  Mahone.  21  WalL  152.  22  L. 
Ed.  59&  In  neither  of  those  cases  was  any 
limitation  upon  the  power  of  the  agent 
brought  to  the  notice  of  the  assured."  "Here 
tbe  power  of  the  agent  was  limited,  and  no- 
tice of  such  Umitatlon  given  by  being  em- 
bodied'In  the  application,  which  tbe  assured 
was  required  to  make  and  sign,  and  which, 
as  we  have  stated,  he  must  be  presumed  to 
have  read.  He  is  therefore  bound  by  Its 
statements." 

Counsel  for  plaintiff  In  errw  also  Insisted 
that,  as  to  the  delivery  of  the  policy.  W.  M. 
Reese  was  the  general  agent  of  the  associa- 
tion, and  that  his  acceptance  of  the  premium 
from,  and  delivery  of  the  policy  to,  Linton,  tor 
the  benefit  of  the  plaintiff,  with  full  Imowl- 
edge  of  the  applicant's  illness,  bound  the  as- 
sociation. If  correct  In  what  we  have  al- 
ready said,  then  this  contention  cannot  he 
sound.  So  far  as  the  evidence  discloses,  W. 
M.  Reese  was  not  the  general  agent  of  the 
assodatlcHi;  but,  even  if  he  had  been,  he 
could  not,  in  the  very  teeth  of  the  express 
limitations  upon  his  power  as  agreed  to  by 
the  applicant  have  bound  the  association  by 
delivering  the  policy  in  violation  of  the  con- 
tract Tbe  mere  fact  that  the  agent  knew 
at  the  time  he  received  the  premium  from 
Linton,— who,  by  tbe  way.  was  an  oitlre 
stranger  to  the  contract  betweoi  the  uppU- 
cant  and  tbe  assodatlcm.— and  delhreied  the 
policy  to  him,  that  the  terms  of  the  contract 
were  being  violated,  could  not  afEect  the  lia- 
bility ot  the  association. 

Applying  the  law,  as  we  conceive  It  to  be, 
to  the  evidence  submitted  by  the  pDUntlff 
upon  the  trial,  we  cwdnde  ttmt  she  was  not 
entitled  to  a  recovery,  and  therefore  the 
court  did  not  wr  In  granting  a  mmsnlt  Jndg- 
ment  »*nrmaA.  All  the  josticei  concunins. 


LAMAR  V.  GARDNER  et  at. 
(Supreme  Court  of  Georgia.  July  11,  1900.) 

INJUNCTION— CONPUCTINO  BVXDSNCS. 

The  evidence  was  conflicting  on  the  ma- 
terial issoaa  in  the  case,  and  the  trial  Judge 
did  not  abuse  his  discEetion  In  rstoslBg  tu  in- 
junction. 
(Syllabus  Ij  the  Gonrt) 

Error  from  superior  courts  Decatur  county; 
W.  N.  Spence,  Judge. 
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Suit  by  T.  B.  Lamar,  admlolBtrator,  against 
G.  G.  Gardner  and  ottaerB.  Judgment  for  de- 
fendants, and  plalntUf  brings  error.  Affirmed. 

Tovnaend  ft  Westmoreland  and  Z.  D.  Har- 
rison, for  plaintiff  In  error.  B.  B.  Bowtt  and 
Hawes  ft  Hawes,  for  defendants  m  error. 

FEB  OUBLAM.  Judgment  affirmed.  AH 
the  Justices  concurring,  except  COBB,  J.,  dls- 
quallfled. 


WAYCROSS  AIB-LINB  R.  CO.  v.  SOUTH. 
£RN  PINB  CO.  OF  GBOBGIA  et  aL 

(SupmBS  Oonrt  <a  Georgia.  July  11, 1900.) 

RAILROADS  —  RIGHT  OP  WAT  —  CONTRACTS — 
00N8TH0CTI0N  —  TRBSPASS  —  INJUNCTION  — 
PHYSICAL  ACTS— STATUTES— PRIVATE  RAIL- 
ROAD-CONSTRUCTION RIQUT. 

1.  Where  a  lumber  company,  by  a  written 
contract,  granted  to  a  railroad  company  a  right 
of  way  OTer  all  the  lands  which  the  n-antor 
then  owned,  or  might  thereafter  own,  through 
which  the  railroad  of  the  grantee  then  ran,  or 
over  which  it  might  thereafter  mn,  "to  and 
from  any  and  all  points  authorized  by  the  [then 
existing]  charter"  of  the  railroad  company,  the 
meaning  of  the  contract  was  that  the  railroad 
company  should  hare  a  right  of  way.  for  Its 
railroad,  over  the  lands  of  the  grantor,  to  and 
from  any  of  the  termini  of  the  railroad  desig- 
nated or  indicated  in  the  charter  of  the  rail- 
road company.  Under  snch  a  contract,  the  rail- 
road company  did  not  acquire  a  right  of  way 
throDgh  the  lands  of  the  lumber  company  for  a 
temporary  spur  track,  for  private  use  only,  from 
its  main  line  to  a  point  some  three  or  four 
miles  distant  thnefrom,  which  was  not  named 
or  indicated  In  the  charter  as  one  of  the  points 
to  which  it  was  authorised  to  bnild  its  road, 
(a)  Oonseqnently,  when  the  railroad  company 
ondertook,  solely  under  the  right  which  it  ac- 
quired by  this  contract,  to  construct  such  a 
spur  track  upon  and  across  the  lands  of  the 
lumber  company,  and  the  latter  forcibly  pre- 
vented it  from  doing  so,  it  was  not  erroneous, 
upon  petition  by  the  rulroad  company  for  an 
injunction,  for  the  court  to  refuse  to  enjoin 
the  lumber  company  from  further  interfering 
with  the  constroction  of  such  track  upon  its 
lands.  Nor  was  it  erroneous,  upon  the  cross 
application  of  the  lumber  company,  to  enjoin 
the  railroad  company  from  constructing  this 
track  npon  the  lands  in  question. 

2.  When,  In  acting  npon  an  equitable  petition 
for  injunction,  the  court  grants  to  one  of  the 
parties  the  right  to  exercise  a  specific  privilege 
on  stated  conditions,  such  party,  by  accepting 
the  grant,  becomes  bound  by  the  conditions,  and 
the  court  may  subsequently  enforce  compliance 
therewith,  and  in  so  doing  does  not,  though  or- 
dering the  party  to  do  physical  acts,  violate 
the  rule  against  granting  mandatory  Injunc- 
tions. 

3.  Hie  general  railroad  law  of  this  static 
which  provides  that  "the  general  direction  ana 
location"  of  a  new  railroad,  constructed  by  one 
railroad  company,  "shall  be  at  least  ten  miles 
from  [a]  railroad  already  coDStrocted"  by  an- 
other railroad  company,  except  at  points  "with- 
in ten  miles  of  either  terminus"  (Civ.  Code,  8 
2176),  does  not  prevent  a  purely  private  corpo- 
ration from  constructing,  and  itself  operating, 
for  its  own  exclusive  use,  upon  its  own  land,  a 
tramroad,  for  the  purpose  of  hauling  lumber, 
etc.,  from  its  sawmill,  located  upon  one  rail- 
road, to  another  and  competing  railroad,  for 
Shipment  over  the  latter  road,  altbongh  such 
tramroad  may  mn  parallel  to  and  in  doee  prox- 
imity to  the  first-mentioned  railroad. 

(Syllabus  by  the  Conrt) 
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Brror  from  superior  court,  CofTee  county; 
Joseph  W.  Bennett,  Judge. 

Suit  by  the  Waycroes  Alr-Llne  Railroad 
Company  against  the  Southern  Pine  Company 
of  Georgia  and  others  to  restrain  defendants 
from  Interfering  with  complainant's  conatrucv 
tlon  of  a  railroad  over  defendant's  lands. 
From  an  order  denying  the  Injunction,  and 
granting  a  cross  injunction  against  the  con- 
struction of  the  road,  plalntUf  brings  error. 
Affirmed. 

J.  L  Sweat,  tor  plaintiff  In  error.  W.  B. 
Kaj  and  Jt/tm  0.  McDonald,  for  defendants 
In  error. 

FISH,  J.  1.  The  Waycross  Air-Line  Ball- 
road  (Company  undertook  to  build  a  spur 
track,  extending  from  its  main  line  to  a 
point  three  or  four  miles  distant  therefrom, 
upon  and  across  the  laud  of  the  Southern  Pine 
Company  of  Georgia,  without  consulting  the 
latter,  and  without  resorting  to  condemna- 
tion proceedings  to  procure  a  right  of  way 
for  such  track.  We  by  no  means  Intend  to 
intimate  that  the  railroad  company  could 
have  procured  a  right  of  way  for  the  spur 
track  which  It  was  seeking  to  construct,  by 
exercising  the  state's  power  of  eminent  do- 
main, but  are  merely  stating  the  facts,  which* 
show  that  its  claim  was  not  based  upon  an 
alleged  right  to  take  this  private  property  for 
public  use,  under  the  forms  and  by  due  pro- 
cess of  law.  It  based  Its  claim  to  a  right 
of  way  for  this  track  over  the  lands  of  the 
pine  company  entirely  upon  a  written  con- 
tract with  the  latter  company.  Therefore,  so 
far  as  this  cose  is  concerned,  if  the  railroad 
company's  claim  Is  not  supported  by  the  con- 
tract upon  which  it  relies,  the  court  below 
committed  no  error  In  refusing  to  enjoin  the 
pine  company  from  preventing  or  interfer- 
ing with  the  construction  of  the  spur  track  op< 
on  its  land,  nor  In  enjoining  the  railroad  com- 
pany, until  the  further  order  of  the  court, 
from  cmstructlng  the  track  upon  this  land. 
The  contract  upon  which  the  railroad  com- 
pany relies  was  executed  by  the  parties  on 
the  6th  of  August,  1885,  and  In  It  the  South- 
ern Pine  Coinpsny  of  Georgia,  which  Is  oth- 
wiBo  designated  therein  as  tbe  **party  of  the 
first  part"  grants  to  the  Waycross  Alr-LIne 
Ballroad  Company,  otherwise  designated  as 
fhe  "party  of  the  second  part,"  a  rigbt  of  way, 
not  less  than  ISO  feet  wide,  **OTer  all  lands 
the  Bsld  party  of  tlie  first  part  now  owns,  ot 
which  It  may  hereafter  own  or  become  en- 
titled to,  through  which  tbe  railroad  ot  the 
said  party  of  the  second  part  now  mns,  or 
over  which  It  may  hereafter  be  ran.  to  and 
from  all  points  authorized  by  tbe  present 
charter  of  the  party  ttf  the  second  part" 
There  Is  nothing  in  the  orl^nal  charter  oC 
the  Waycross  Alr-Llne  Railroad  Company, 
nor  In  either  of  the  amendments  theretOb 
which  expressly  authorises  it  to  bnlld  its 
railroad,  or  any  branch  thereof,  to  the  pro- 
posed terminus  itf  this  spur  tra(&  Its  orig^ 
Inal  diarter  authorized  it  to  build  a  railroad 
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"from  Waycrosa,  In  the  county  of  Ware,  to 
tbe  city  of  Macoa  or  HawkluBville,  la  Pa- 
laski  county,  or  to  some  point  on  tbe  Kast 
Tenneraee,  Vli^nla  &  Georgia  Railroad  In 
the  conntles  of  Appling,  Telfair  or  Dodge,  and 
thence  to  Doblin  In  Laurens  county,  and 
from  Waycross  to  the  Florida  line,  at  some 
point  on  the  St  Mary's  rlrer.  with  the  right 
of  extending  the  same  to  the  port  of  St. 
Mary'8,  Georgia."  Acts  1887,  p.  227.  By  an 
amendment  to  Its  charter,  in  1S89,  It  was  au- 
thorized to  build  a  railroad  "from  Waycross, 
through  the  counties  of  Ware,  Appliog,  Cof- 
fee, Irwin  and  Wiicox,  to  Cordele,  Dooly 
county."  Acts  1880,  p.  247.  Another  amend- 
ment. In  1891,  authorized  "an  extension  of 
«ald  road  from  some  point  on  tbe  line  there- 
of as  now  surveyed  and  located  In  the  coun- 
ties of  Coffee  or  Irwin,  through  the  counties 
of  Wilcox  and  Dooly,  to  Fort  Valley,  In 
Houston  county,  and  also  an  extension  or 
tranch  from  Its  line  between  Waycrosa  and 
St.  Mary's  to  Brunswick  or  South  Brunswick, 
In  Glynn  county."  Acts  1890-«1,  p.  416.  As 
we  have  seen,  under  the  contract  with  the 
Southern  Pine  Company  of  Georgia,  the  Way- 
cross  Alr-Llne  Railroad  Company  was  grant- 
ed a  right  of  way  through  all  the  lands  of  the 
former  company  over  which  the  railroad 
'  company's  railroad  then  run  or  might  there- 
after be  run,  "to  and  from  all  points  au- 
thorized by  the  [then  existing]  charter"  of  tbe 
railroad  company.  The  "points"  to  and 
from  which  the  Waycross  Alr-Une  Railroad 
Company,  by  Its  charter,  was  then  authoris- 
ed to  run  Its  railroad,  are  those  designated 
or  Indicated  In  tbe  acta  of  the  legislature 
from  which  we  have  quoted;  that  Is,  they 
are  the  termini  mentioned  or  indicated  In  its 
charter,  to  and  from  which  It  was  authorized 
to  construct  and  operate  Its  main  line,  or 
main  lines,  or  tbe  extensions  or  branches 
thereof.  The  meaning  ot  this  contract,  there- 
fore, was  that  the  Waycross  Alr-Llne  Rail- 
road Company  should  have  a  right  of  way  tot 
its  nllroad,  over  the  lands  of  the  Southern 
Pine  Company  of  Georgia,  to  and  from  any 
of  the  termini  of  the  railroad  deslgnatefl-  or 
Indicated  In  the  charter;  not  that  the  rail- 
road company  should  have  a  right  ot  way 
through  the  lands  of  tbe  grantor  to  reach 
any  point  Indicated  In  the  charter,  and  also 
the  right  to  build,  over  the  land  of  tbe  gran- 
tor, spur  tracks  extmidtng  from  its  main  line 
in  any  direction  that  It  might  see  fit  "Tbe 
railroad  of  the  said  party  of  flie  second  part,*' 
which  was  contemplated  and  Intended  by  this 
contract,  was  Its  main  line,  or  main  Unes,  and 
the  extensions  or  branches  thereof  authorized 
by  the  charter,  bnllt  w  to  be  built,  to  the 
points  designated  In  its  charter,  for  tbe  pub- 
lic convenience  and  benefit  Tbe  spur  track 
Vblch  the  Waycross' Alr-Llne  Rallrosd  Com- 
pany was  engaged  In  ctmstmctlng  when  this 
controversy  arose,  Ixj  Its  own  showing,  was 
not  for  tbe  purpose  ot  reactaing  any  point 
named  or  Indicated  in  its  charter,  and  was 
to  be  neither  a  part  of.  nor  even  an  essoitlal 
appoidage  to,  its  railroad,  but  was  to  be 


pur^y  temporaty  In  duration  and  for  private 
use  only.  The  plaintiff  allured  In  Its  petition 
that  It  was  to  be  built  "for  the  purpose  of 
facilitating  tbe  transportation  of  the  freights 
of  Lott  &  Hatfield,  engaged  in  the  sawmill 
business,  and  McLean  &  Perkins  and  J.  F. 
Cook,  engaged  in  the  naval-stores  business, 
at  or  near"  tbe  point  It  was  intended  to  reach; 
and  the  superintendent  of  the  plalntifTs  rail- 
road testified  that  the  purpose  in  constructing 
this  spur  track  was  "to  facilitate  the  handling 
of  the  lumber  and  naval  stores  of"  these  par^ 
ties  "at  said  point,  at  the  prevailing  rate  from 
NIcbolIs,  to  meet  tbe  emergency  and  neces- 
sity therefor,  the  same  to  be  used  only  tem- 
porarily for  said  purpose,  and  not  to  be  oper- 
ated, either  temporarily  or  permanently,  as 
a  branch  railroad;  tbe  freight  and  passenger 
trains  ot  plalutlflT  not  to  be  run  thereon,  but 
only  cars  of  lumber  and  naval  stores  ot  said 
parties  to  be  transferred  thereon  to  plain- 
tiffs depot  at  NlcboUs  on  its  said  main  line." 
While,  In  a  purely  mechanical  and  material 
sense,  this  spur  track  was  a  railroad,  it  was 
not  the  railroad  of  the  Waycross  Alr-Une 
Railroad  Company  for  which  the  Southon 
Pine  Company  of  Georgia  granted  a  right  of 
way  tSrough  Its  lands.  One  who.  In  general 
terms,  grants  to  a  railroad  company,  char- 
tered for  the  purpose  of  constructing  and 
(grating  a  railroad  for  public  use,  a  right 
of  way  for  Its  railroad  over  the  lands  of  the 
grantor,  does  not  thereby  grant  a  right  of 
way  for  any  and  every  temporary  and  private 
spur  track  or  branch  road  which  the  railroad 
company  may  see  fit  to  construct  from  Its 
railroad  across  such  lands.  The  parties  In 
such  a  case  are  presumed  to  have  contracted 
with  reference  to  the  kind  of  a  railroad  which 
the  railroad  company  was  chartered  to  build 
and  operate;  that  is,  a  railroad  for  public 
convenience  and  benefit,  upon  which  freight 
and  passenger  trains  are  to  be  operated.  The 
court  did  not  err  in  refusing  the  Injonctlon 
prayed  for  by  the  Waycross  Alr-Llne  Railroad 
Compa&y,  nor  in  enjoining  it  nntll  the  fur- 
ther order  of  tbe  court,  from  constructing  tills 
spar  track  upon  the  lands  ol  the  Sontbem 
Fine  Company  of  Geoi^a. 

2.  Tbe  Waycross  Air-Line  Railroad  Com- 
pany began  to  boUd  this  apnr  trade  vp- 
on  and  across  the  lands  of  tbe  Sontfaram 
Pine  Company  of  Georgia  wlttaont  the  consent 
of  tbe  latter,  and  without  authority  of  law. 
While  this  work  was  In  progress,  tbe  latter 
company  asaemUed  a  force  of  Its  employes, 
tore  up  tbe  track  which  bad  been  constmcted 
upon  its  land,  acept  a  portion  thereto  npon 
which  stood  an  engine  and  can  of  tbe  nil- 
road  company,  which  had  been  used  In  the 
work  of  constrnctlon,  and  prevooited  the  nil- 
road  company  from  further  prosecuting  the 
work.  The  destruction  of  the  track  left  tbe 
engine  and  cars  cut  off  from  tbe  main  line 
of  tbe  railroad  company.  When  tbe  railroad 
company's  petition  tar  IqJanctloB  was  pre- 
sented to  the  Judge,  be  granted  a  temponiy 
r»tnlnlng  order  against  tbe  pine  company, 
and  restrained  the  railroad  company,  until 
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tbe  fortber  order  of  the  court,  from  oon- 
stmctlDg,  or  attempting  to  construct,  the  qiur 
track,  bnt  In  the  oame  order  granted  the 
railroad  company  permission  to  temporarily 
relay  the  track  which  bad  been  torn  19,  for 
the  sole  purpose  of  removing  its  engine  and 
cars  to  Its  main  line,  upon  the  express  con- 
dition that  the  railroad  company,  If  thereafter 
so  directed  by  the  court,  would  take  up  and 
remove  the  spur  track  entirely  from  the  land 
of  the  pine  company.  The  railroad  company 
relald  the  track  for  the  purpose  Indicated. 
Upon  the  subsequent  Interlocutory  hearing, 
the  court,  after  refusing  the  Injunction  pray^ 
ed  for  by  the  railroad  company,  and  enjoining 
It  from  constructing  the  spur  track,  ordered 
it  to  take  up  and  remove  all  the  track  which 
bad  been  laid  on  the  land  of  the  pine  com- 
pany. One  of  the  aaaignments  of  error  Is 
that  the  court  had  no  power  to  order  the  rail- 
road company  to  take  up  and  remove  this 
track.  While,  as  a  general  rule,  a  court 
cannot,  by  loj  unction,  compel  the  performance 
of  an  act,  we  think,  under  the  circumstances 
of  this  case,  the  court  had  the  power  to  com- 
pel the  railroad  company  to  take  up  and  re- 
move the  track  from  the  land  ot  the  pine 
company.  When  the  tallroad  company,  In 
order  to  recover  Its  engine  and  cars,  availed 
Itself  of  the  p^mlwlon  granted  It  by  the 
court  to  relay  the  track  for  this  purpose,  It 
elected  to  accept  and  abide  hj  the  condltlMi 
upon  which  the  right  to  do  this  was  granted, 
and  could  not  tbereafter  be  heard  to  complain 
If  the  court  annpelled  It  to  take  up  and  re- 
move mU  the  tnuA  which  it  bad  laid  on  the 
land  of  Uie  pine  company.  It  could  not  exer- 
dse  the  right. coofwred  upon  It  by  the  order 
of  the  ooort,  -wltbont  sutmilttlng  to  the  terms 
Imposed  upon  It  by  that  ordet  Submission 
to  these  terms  was  a  audition  precedent  to 
tbfl  ezerdae  of  tbe  right  It  1»  too  late^  after 
exercising  tbe  right  conferred  opaa  It  by 
tbe  order,  to  qnestloD  the  tarma  under  wblcb 
it  was  exerdsed,  «  the  power  of  the  court 
to  enforce  them. 

&  The  charge  that  tbe  Soathem  Pine  Com- 
pany ta  Georgia  and  the  Offerman  &  Western 
Railroad  Company  had  combined  and  cod- 
federated  for  the  pmipose  of,  and  were  "actu- 
ally engaged  In,  paiallellng  tbe  plaintllTa 
main  line  of  railroad,  by  constructing  a  road 
from^  the  mlU  (of  the  pine  company)  at 
Ifarte  to  aald  town  of  Nlcholls.  there  to  con- 
nect with  the  NIcholla  mlU  iot  the  pine  com- 
pany) and  the  said  Offoman  &  Western 
Baibraad,"  was  not  sustained  by  tbe  evidence. 
Tbe  evidence  did  show  that  tbe  pine  company, 
for  tbe  purpose  of  ci»mecUng  Its  mill  at 
3£ftrle  with  tbe  Offerman  &  Western  Ballroad' 
at  Nlcbolla,  waa  ooostructlng,  through  and 
iQ)ott  Its  own  land,  a  tramroad  from  Marie  to 
KlcbollB,  and  that  this  tramroad  would  run 
parallel  to  and  very  close  to  tbe  plalntlfTa 
railroad  betweoi  tbeae  points.  But  the  evi- 
dence did  not  show  that  the  Offerman  A 
Western  Ballroad  Company  had  anything  to 
do  with  the  construction  of  this  tramroad,  or 
that  such  tramroad  was  to  be  controlled  and 


operated  by  this  railroad  company.  It  Is  true 
that  the  plaintlif.  by  an  amendment  to  its 
petition,  did  allege,  and  the  all^ation  was 
not  denied,  that  the  stockholders  in  the  Offer- 
man  &  Western  Railroad  Company  and  tbe 
stoi^oldera  In  tbe  Southern  Pine  Company 
of  Georgia  were  "lai^ly  the  same,  with  cer- 
tain of  their  officers  tbe  same,  *  •  *  both 
being  practically  under  one  control  and  man- 
agement" But  this  did  not  keep  the  phut 
company  from  being  a  purely  private  corpora- 
tion, separate  and  distinct  from  the  Offerman 
&  Western  Railroad  Company,  nor  make  the 
tramroad  which  It  was  building,  for  Its  own 
exclusive  use,  a  part  of  tbe  railroad  of  such 
company.  The  general  railroad  law  of  this 
state,  which  provides  that  "the  general  direc- 
tion and  location"  of  a  new  railroad  con- 
structed by  one  railroad  company  "shall  be 
at  least  ten  miles  from  [a]  railroad  already 
constructed"  by  another  railroad  company, 
except  at  points  "within  ten  miles  of  either 
terminus"  (Civ.  Code,  {  2178),  does  not  pre- 
vent a  purely  private  corporation  from  6an- 
structlng,  and  Itself  <q)eratlDg,  for  Its  own 
exclusive  use,  entirely  upon  Its  own  land,  a 
tramroad,  for  tbe  purpose  of  hauling  Its  own 
products  from  Its  mill,  located  upon  one  rail- 
road, to  another  and  competing  railroad,  for 
sblpmmt  over  the  latter  road,  although  such 
tramroad  may  run  iwrallel  to  and  In  dose 
proximity  to  the  first-mentioned  railroad. 
Tbe  public  policy  hidlcated  by  this  section 
of  the  Civil  Code  applies  to  ralkoad  com- 
panies chartered  by  the  state  to  act  aa  com- 
mon carriers.  It  puts  no  restrlctlcma  upon 
private  individuals,  or  purely  private  corpora- 
tions, who  may  seek  to  construct  and  (^lerate, 
upon  their  own  premises,  tramroads,  or  rall- 
roada,  tor  their  own  exclusive  use  and  bentf  t 
Judgment  afOrmed.  AU  tbe  justices  conetir- 
ling. 


OBITTENOm  V.  SOITTHBBN  BOMB 
BUILDING  &  LOAN  ASS'N. 

(Supreme  Clonrt  of  Georgia.   July  11,  i900.) 

CORPORATIONS  —  BT-LAW8  —  AHBNDMSNT  — 
ACTION  BY  STOCKHOLDKR— PETITION 
—DEMURRER— APPEAL. 

1.  A  business  corporation  may  make  amend- 
ments to  Its  by-lawB  which  are  not  ineoaaistent 
*ith  its  charter  or  constitution.  Omseguent- 
iy  aa  allegation  ia  a  petition  that  the  defend- 
ant, a  corporation,  made  specified  amendments 
to  its  by-laws,  does  not  negative  Its  authority 
so  to  do,  whm  there  Is  no  allegation  that  these 
amendments  were  eontrsry  to  the  defendant's 
charter  or  constitution. 

2.  Where  given  amendments  to  the  bv-lawi 
of  anch  a  corporation  were,  under  its  chartw 
and  constitution,  allowable,  they  were  not,  as 
to  a  particular  stockholder,  ftaodolent  ta  void 
merely  because  made  without  his  knowledge, 
or  tiecause  he  "has  never  ratified,  aeniJesced 
In,  or  consented  to,  the  same." 

S.  A  stockholder  who  brings  an  action  against 
a  corporation,  and  in  his  petition  aiieces  that 
certain  amendmenta  to  Its  by-lawe  were  in  vio- 
lation of  bia  contract  with  toe  defendant,  must 
set  oat  tbe  contract  with  sufficient  fullness  to 
enable  the  court  to  determfne  whether  or  not 
Us  allegation  Is  w^  fouaded. 
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4.  When  the  petitloo  Id  such  a  cue  alleges 
that  the  plalDtifl  is  entitled  under  the  by-laws 
to  recover  a  designated  amoant  aa  the  with- 
drawal value  of  his  stock,  it  is  incumbeut 
on  him  to  show,  by  the  terms  of  bia  contract, 
that  his  righta  to  recover  such  withdrawal 
raltw  accrued  under  the  contract  in  eonnectiuii 
with  the  by-laws;  and,  to  do  this,  it  la  essen- 
tial that  the  terms  of  the  contract  be  set  forth, 

6.  When  a  demurrer  to  a  petition  la  baaed  on 
several  grounds,  and  the  court  in  terms  sus- 
taina  some  of  them,  and  thereupon  dismisses  the 
petition,  the  judgment  will  be  affirmed,  wheth- 
er these  grounds  were  well  taken  or  not,  U  tb» 
other  grounds  of  the  demurrer  were  good. 

iSyllahuB  by  the  Court.) 

Error  from  ctty  court  of  Atlanta;  H.  IL 
Beid,  Judge. 

Action  by  O.  H.  Crittenden  eealnst  the 
Southern  Home  Building  &  Loan  Assoda- 
^lon.  From  a  Judgment  auetalnlng  a  demur- 
rer In  part,  plaintiff  brlnga  error.  Affirmed. 

Malcolm  Johnson,  for  plaintiff  In  errw.  W. 
A.  Wlmbish  and  ligon  Johnson,  for  defrad- 
ant  In  error. 

LEWIS,  J.  O.  H.  Crittenden  brought  ault 
In  the  ctty  court  of  Atlanta  against  the  South- 
em  Home  Building  &  Loan  Asaoclatlon.  al- 
luring defendant's  indebtedness  to  him  to  be 
the  sum  of  f  1,005,  principal,  besides  interest, 
for  money  bad  and  received  to  his  ttse.  The 
following  were  substantially  the  allegations 
In  the  petition:  On  December  17,  1S89,  he 
subscribed  for  10  shares  of  tlie  capital  stock 
in  said  corporation,  and  paid  as  a  membership 
fee  thereon  (10,  and  as  dues  on  said  shares 
$678,  In  monthly  Installments  of  $6  each,  cov- 
ering a  period  of  113  months,  to  wit  from 
Januarr,  1890,  to  May,  1809,  both  IndnslTe. 
On  September  1,  1880.  be  subscribed  to  5 
other  shares  of  the  capital  stock  of  said  cor- 
poration, and  paid  as  a  membership  fee  there- 
on $5,  and  as  dues  on  said  5  sbares  $312,  In 
monthly  installments  of  $3  each,  covering 
a  liKrlod  of  101  months,  to  wit,  from  October, 
1890,  to  May,  1899,  both  inclusive,  making  an 
aggregate  amount  of  $1,005.  When  [petition- 
er subscribed  for  the  stodt  and  made  pay- 
ments on  the  same,  defendant  accepted  the 
subscriptions  and  payments  under  contract 
that  It  was  a  true  building  and  loan  associa- 
tion, on  the  ordinary  plan,  upon  which  peti- 
tioner relied,  and  knew  nothing  to  the  con- 
trary until  since  the  last  payment  made  by 
bim  in  May,  1899,  since  which  time  be  has 
made  no  other  payments.  He  avers  that  de- 
fendant Is  not  a  building  and  loan  association: 
First,  because  it  requires  members  to  pay 
on  loans  a  fixed  or  arbitrary  premium,  and 
not  a  premium  which  is  the  result  of  free  and 
open  competition  among  the  members,  or  of 
any  competition  at  all;  second,  because  there 
Is  a  material  want  of*  mutuality  among  the 
members  in  the  benefits  and  burdens  of  the 
association.  In  that  loans  are  not  made  to 
members  tendering  sufficient  and  proper  se- 
<urity,  as  the  result  of  free  and  fair  com- 
petition, but  arbitrarily,  by  the  board  of  di- 
rectors; third,  in  addition  to  the  regular  In- 
terest charge  of  6  per  cent  per  annum  <hi 
loanSt  some  members  are  required  to  pa^  a 


fixed  or  arbitrary  premium  of  6  p^  cent  per 
annum,  while  others  are  required  to  pay  a 
fixed  or  arbitrary  premium  of  4  per  cent  per 
annum  only;  fourth,  on  or  about  December 
— ,  1897,  defendant  materially  changed  sev- 
eral of  its  most  Important  by-laws,  which 
materially  violates  its  contracts  with  peti- 
tioner and  a  large  majority  of  its  members, 
and  changes  the  relation  of  its  members  to 
each  other.  The  petition  then  goes  on  to 
briefly  mention  the  changes  made  in  the  by- 
laws, to  the  effect  for  instance,  of  abolish- 
ing the  expense  fund,  repealing  the  by-law 
with  reference  to  time  for  withdrawal  of 
stock  by  members,  etc.  It  was  alleged  that 
these  changes  violated  defendant's  contract 
with  petitioner  to  his  great  Injury,  and  his 
prayer  was  to  recover  back  tbe  money  he  had 
paid  into  the  association.  There  Is  a  sec- 
ond count  In  the  petition,  for  a  further  cause 
of  action,  in  which  plaintiff  claims  the  sum 
of  $1,341.65,  besides  Interest  for  the  with- 
drawal value  of  bis  stock.  It  Is  alibied  that 
the  by-laws  of  defendant  provided  that  stock 
might  be  withdrawn  ui>on  giving  00  days*  no- 
tice to  the  association  by  the  sto^holder  of 
his  intention  to  withdraw,  and  that  when 
withdrawn  after  seven  years,  and  before  ma- 
turity, the  holder  shall  receive  the  actual 
book  value  of  same,  as  shown  by  the  last 
statement  of  the  division  ot  profits.  More 
than  60  days  before  the  filing  of  this  suit 
petitioner  filed  an  application  to  withdraw  bis 
stock,  the  actual  book  value  thereof  on  that 
date  being  $1,841.65.  He  claims  to  have  per- 
fected his  right  of  withdrawal,  and  complied 
with  all  requirements  of  defendant  In  the 
premises,  but  defendant  fails  and  refuses  to 
pay  him  the  withdrawal  value  of  his  stock.  He 
therefore  seeks  a  recovery,  also,  of  $1.3il.^. 
To  this  petition  a  demurrer  was  filed  upon  the 
following  grotmds:  (1)  Petitioner  falls  to  set 
forth  in  sufficient  form  and  detail  the  alleged 
contract  between  blm  and  defendant  (2)  Pe- 
titioner avers  that  the  contract  between  him 
and  defendant  is  in  writing,  and  fails  to 
state  In  suflSdent  detail  the  nature  of  the 
contract  and  the  terms  thereof.  (3)  Petition 
falls  to  show  any  good  and  sufficient  reason 
why  plaintiff,  being  a  stockholder,  is  entitled 
to  a  Judgment  (4)  Petition  falls  to  show  that 
there  are  any  funds  available  for  payment  of 
withdrawals.  (S)  Petition  fails  to  show  that 
the  withdrawal  claim  of  the  plaintiff  had  ever 
been  reached.  (6)  Petition  fails  to  show  that 
plaintiff  paid  his  dues,  so  as  to  ^tltle  him 
to  withdrawal.  (7)  Faragra[di  4  of  petition  is 
argumentative,  and  conclusions  of  taw.  and 
Indefinite  and  vague,  and  should  be  stricken; 
that  It  contains  Immatnlal  matter.  Para- 
graph 6  of  the  petition  Is  demurred  to  oa  the 
same  ground.  After  argument  by  connsd, 
the  Judge  rendered  his  Judgment  sustaining 
the  demurrer  and  dismissing  the  case^  under 
the  following  order:  "Ordered,  that  this  de- 
murrer be  sustained  on  tbe  third  ground 
thereof,  and  the  first  count  of  the  declaration 
Is  stricken,  as  setting  forth  no  cause  of  action 
In  favor  of  tbe  plaintiff.   As  to  the  aecood 
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Gouxitt  tbe  demarrer  li  snstained.  od  the 
fourtli,  fifth,  and  sixth  grounds  thereof,  with 
leave  to  the  plaintiff  to  amend;  and.  plain- 
tiff declining  to  amend  under  this  leave,  the 
second  count  of  the  declaration  la  strl(^en, 
and  the  case  Is  dismissed."  Upon  this  Judg- 
ment, error  is  assigned  In  the  bill  of  excep 
tions. 

1.  After  a  careful  reading  of  the  allega- 
tions In  this  petition  on  the  first  count,  we 
fall  to  see  that  any  cause  of  action  Is  set 
forth  against  the  defendant  company.  There 
Is  no  allegation  In  tbe  petition  that  the  does, 
premiums,  etc,  paid  by  plaintiff  were  not 
paid  properly,  and  entirely  in  accord  with 
his  obligations  nnder  the  contract  he  made 
with  the  assoclatkm.  He  claims  that  the  as- 
sociation has  no  right  to  require  members  to 
pay  on  loans  a  fixed  premium.  We  know 
of  nothing  under  tbe  laws  of  Georgia  that 
prohibits  such  charge.  Under  section  8  ot 
tbe  act  approved  October  19,  1891  (Acts 
1890-91,  ToL  1,  p.  181),  it  Is  declared  "that  no 
fines,  interest  or  premiums  paid  on  loans  In 
any  building  and  loan  aasoclation  shall  be 
deemed  naoriouB,  and  the  same  may  be  col- 
lected as  debts  of  like  amount  are  now  col- 
lected by  law  In  this  state  and  according  to 
the  terms  and  stipulations  of  tbe  agree* 
ment  between  tbe  association  and  the  bor- 
rower." There  is  no  allegation  in  the  peti- 
tion that  the  charge  of  a  fixed  premium  Is  In 
violation  of  the  contract  made  by  plaintiff 
wltb  the  defendant  In  4  Am.  &  Eng.  Enc. 
Law  (2d  Ed.)  p.  1070,  It  is  declared,  "Where, 
however,  the  statutes  make  no  provision  for 
awarding  the  loan  by  competitive  bidding,  a 
loan  made  without  bidding  Is  valid."  See, 
also.  Investment  Co.  v.  Bachelor,  M  N.  3. 
Bq.  600,  607,  86  Aa  74S.  These  views  also 
cover  the  second  assignment  as  to  why  tbe 
corporation  is  not  a  building  and  loan  associa- 
tion. As  to  the  alles^tlon  that  some  of  the 
stockholders  are  chained  a  fixed  premium  of 
6  per  cent  per  annum,  while  others  were  re- 
quired to  pay  cnly  4  per  cent,  per  annum. 
It  does  not  appear  that  they  belonged  to  the 
same  class  of  stockholders,  nor  that  such 
charges  are  contrary  to  the  charter  and  con- 
stitution of  the  association.  It  does  not  nec- 
essarily follow  that  there  la  a  want  of  mu- 
tuality in  this  regulation.  Mutually  does  not 
imply  perfect  equalli^.  In  building  and  loan 
associations,  It  means  that  each  member 
shall  share  Alike  the  profits  and  losses  with 
all  other  membm  of  lUs  class.  There  Is 
nothing  In  the  allegation  that  the  loans  were 
made  arbitrarily  hy  the  directors.  Necessari- 
ly, the  management  of  all  corporations  Is  In- 
trusted to  Its  directors  and  (Mcer^  No 
fraud  or  misconduct  Is  charge  against  tbie 
Qf&cers  of  this  association,  and  by  their  sys- 
tem of  loaning  numey  no  Injury  Is  alleged  to 
the  plaintiff,  and  no  lots  to  the  association. 
\  PfltltliHier  further  alleges  as  a  reason  why 
be  Is  rdleved  from  his  obligations  as  a 
stodEholdw,  and  Is  entitled  to  recover  back 
tbe  money  paid  by  him  to  the  association,  that 
In  September,  1897,  tbe  defendant  materially 


changed  several  of  Its  most  Important  by- 
laws, and  made  new  ones,  which  materially 
violated  Its  contract  with  petitioner  and  & 
large  majority  of  tbe  members,  and  changed 
the  relation  of  the  members  to  each  other. 
The  petition  then  refers  to  the  (Aangea  that 
were  made,  but  it  does  not  allege  that  there- 
Is  a  single  change  made  which  was  not  au- 
thorized by  the  charter  and  the  constitution- 
of  the  association.  While  it  does  allege  that 
his  contract  was  violated  by  such  changes,, 
yet  he  falls  to  set  forth  what  that  con- 
tract was,  and  thus  there  is  a  failure  to  en- 
lighten the  court  upon  such  facts  as  would 
enable  It  to  determine  whether  tbe  acts  ot 
the  association  complained  of  In  any  wise 
violated  the  contract  it  made  with  plaintiff. 
This  Is  made  a  special  ground  of  demurrer. 
Even  If  it  were  shown  (and  there  Is  no  al- 
legation in  the  petition  that  authorizes  such 
a  conclusion)  that  the  board  of  directors -or 
other  officers  of  the  association,  in  the  change- 
of  its  by-laws  or  In  any  other  respect  had. 
exercised  powers  ultra  vires,  this  In  Itself 
would  not  relieve  the  members  of  the  associa- 
tion from  performing  their  duties  under  their 
contract  as  stockholders;  and.  if  the  change- 
in  tbe  by-laws  referred  to  In  the  petitlofa  were- 
unauthorized,  we  cannot  see  what  rigbts- 
thls  In  Itself  gives  a  shareholder  to  recover 
back  from  the  association  tbe  dues  he  has 
paid.  In  End.  Bldg.  Ass'ns  (2d  Ed.)  S  310.  It 
la  declared:  "The  unlawful  departure  of  a 
building  association  from  Its  prefer  func- 
tions In  purchasing  real  estate,  even  to  tbe 
extent  of  changing  Its  character  entirely  Into- 
that  of  a  land  society,  will  not  of  course,  eo 
Ipso,  put  an  end  to  Its  chartered  existence  as 
a  building  assoclatloD,  nor  relieve  its  mem- 
bers from  obedience  to  its  rules  and  perform- 
ance of  their  duties  In  the  society." 

2,  8.  It  Is  contended  that  the  amendments 
to  the  by-laws  complained  of  were  void  as 
to  the  plaintiff,  because  made  wltbout  his 
knowledge,  and  because  he  has  never  ratified 
or  consented  to  the  same.  As  above  stated, 
tiiere  is  nothing  In  the  petition  to  Indicate 
that  the  amendments  to  the  by-laws  were 
not  lawfully  made.  In  End.  Bldg.  Ass'ns  (2d 
Ed.)  I  272,  It  Is  declared:  **But  tbe  rule 
that  members  of  a  corporation  are  bound,  In 
matters  pertaining  to  their  rights  and  duties 
as  such,  by  every  by-law  lawfully  adopted, 
results,  not  from  any  suppraed  notice  to  them 
of  tbe  by-law,  but  from  the  Implied  terms 
of  their  agreement  of  membership,  wherefore 
It  Is  ordinarily  quite  Immaterial  whether 
tbey  had  notice  <rf  a  new  by-law  or  not.  The 
contract  of  membership  carries  In  gremlo 
the  right  on  the  part  of  tbe  sodety  te  alter 
the  by-laws  from  time  to  time.  It  Is  a 
right  which  Is  given  It  by  statute.  A  person 
cunot,  therefore,  become  a  member  on  condi- 
tion, expressed  or  Implied,  that  tbe  by-laws 
shall  remain  as  they  are  at  tbe  time  of  bla 
accession  to  It  and  has  no  right  to  presume 
that  they  will  so  r«naln,  or  at  any  time  to 
bind  tbe  society  by  his  acting  upon  the  sup- 
position that  tbey  hare  so  remaided,  beyond 
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thie:  ttiat  the  tnndamratal  temu  ot  bla  orig- 
inal contract  of  membership  must  eontloue 
unchanged,  except  bis  consent"  The  petl- 
tkiner.  taUlng  to  enlighten  the  court  as  to 
what  were  the  fundamental  terms  oC  bis  orlg^ 
Inal  contract,  and  not  setting  forth  that  con- 
tract In  any  of  Its  details,  does  not  show  that 
be  haa  been  Injnred  at  damaged,  or  bas  any 
right  of  action  wbaterer  against  the  associa- 
tion to  recover  back  the  dues  be  has  paid. 

4.  What  bas  been  said  In  regard  to  the 
plaintiff's  claim  on  tbe  first  count  of  his  pe- 
tition applies  with  equal  force  to  tbe  second 
count,  where  he  seeks  to  recover  a  designat- 
ed amount  as  the  withdrawal  value  of  his 
stock.  It  ia  Incumbent  upon  him  to  show  by 
tbe  terms  of  his  contract  that  his  rights  to 
recover  aucb  withdrawal  value  accrued  under 
the  contract  in  connection  with  the  by-laws, 
and  hence  the  absolute  necessity  that  the 
terms  of  tbe  contract  should  be  fully  and  fair- 
ly set  forth.  This  right  of  withdrawal  must 
be  regulated  by  statute  or  tbe  by-laws  of 
the  association.  As  stated  In  4  Am.  &  Eng. 
Enc.  Law  <2d  Ed.)  p.  1046:  "As  the  Idea 
underlying  tbe  building  association  requires 
that  tbe  membership  continue  throughout  the 
life  of  tbe  body.  If  a  terminating  society,  and, 
If  not,  of  the  series,  the  member  logically 
bas  no  right  to  receive  any  part  of  bis  con- 
tributions or  of  tbe  profits  until  that  UCe  has 
terminated.  To  avoid  tbe  evident  hardship 
of  tbe  strict  application  of  this  rule,  a  right 
of  withdrawal  Is  generally  secured  to  the 
members;  that  Is,  a  right  to  terminate  their 
membership  In  the  society,  with  its  attendant 
Interests  and  liabilities,  at  such  time  as  they 
may  desire,  upon  the  basis  of  a  settlement 
with  the  association,  wherein  they  are  al- 
lowed due  credit  with  the  association  for  the 
amounts  previously  paid  In  by  them.  No  such 
right  exists  at  common  law.  It  Is  founded 
upon  statute,  charter,  by-law,  or  agreement, 
the  terms  of  which  must  be  complied  with." 
There  Is  no  statute  In  Georgia  conferring 
such  a  right,  nor  does  It  appesr  from  this 
petition  that  it  Is  conferred  by  the  charter 
of  tbe  defendant  association,  nor  Is  the  priv- 
ilege of  withdrawal  claimed  by  the  plaintiff 
tmder  either.  His  privilege  depends  entirely 
upon  his  contract  and  the  by-laws  of  the  as- 
sociation, and  a  failure  to  set  them  forth  Is 
necessarily  a  fatal  defect  hi  hla  petition. 

5.  While  we  do  not  think  tbe  Judge  in  this 
case  put  his  judgment  upon  the  strongest 
ground  in  the  demurrer,  yet  we  really  think 
the  petition  was  demurrable  on  the  general 
ground.  Tbe  strongest  special  ground  Is  tbe 
failure  of  plaintiff  to  attach  and  set  forth 
with  any  particularity  whatever  tbe  contract 
upon  which  be  relied  for  a  recovery,  which 
was  practically  a  failure  to  set  forth  a  cause 
of  action,  which  would  seem  to  be  covered 
by  the  general  ground.  Unquestionably,  to 
our  minds,  however,  the  ground  touching  tbe 
contract  is  well  taken.  As  a  general  rule, 
■when  a  Judgment  of  court  complained  of  Is 
correct.  It  will  be  sustained,  although  bflsed 
upon  a  wrong  reason.  The  judgment  in  the 


present  case  was  rigbt,  and.  In  tbe  lanf  nass 

of  this  court  In  Snmmerlin  t.  Hesterly,  20  Ga. 
6S8,  "a  Judgment  that  Is  rl^t  remains  right, 
notwithstanding  that  tbe  court  rendering  the 
Judgment  may  assign  a  wrong  reaacm  for  It" 
See,  alsot  Gamo:  v.  Eeaton,  18  Ga.  431;  8a- 
battle  T.  Baggs,  B6  Ga.  572;  Bre  Crowder, 
69  Ga.  799;  Wynn  v.  Wynn,  6S  Ga.  820; 
Donovan  r.  Simmons.  90  Ga.  340.  22  S.  E. 
960,  Syl.,  point  8.  We  tblnk,  in  tbe  case  at 
bar.  the  petition  was  so  clearly  demurraUe^ 
and  tbe  Judge  having  given  the  plaintiff  an  <v- 
portunlty  to  amend  it  to  conform  to  t^e  spe- 
cial objections  therein  made,  which  be  failed 
to  do.  that  Ills  Judgment  In  dismissing  tbe  ac- 
tion was  right,  and  should  be  affirmed,  regard- 
less of  the  ground  upon  which  be  based  It 
Judgment  affirmed.  All  tbe  Jostices  concnr- 


FLSTOHEB  t.  COLLINS. 

(Supreme  Oonrt  ot  Geor^a.  Joly  11. 1900.) 

NEW  TRIAt,-OROUND8  OF  MOTION— VKRIFIC  A - 
TION— ASSIONUBNTS  Of  CRROR^INTOXICAT- 
INO  LIQUOR&-UCENS£-OPFICEa^BVIDENCB 
OF  ELECTION— 0U8TINQ  TENANT— AFFIDAVIT 
— CONTINUANCB-NEW  TRIAI* 

1.  OroQDds  of  a  motion  for  a  new  trial  which 
are  not  verified  cannot  be  considered  by  this 
court.  A  ground  of  such  a  motion  will  be  held 
not  to  be  verified  when  <a)  the  record  Is  allent 
on  the  sabject;  (b)  when  tbe  record  dladoses 
an  Btlirmative  refusal  to  verify;  (c)  and  when 
the  Judge  appends  to  the  motion  a  note  which 
states  facts  m  conflict  with  any  statement  in 
the  ground  which  would  be  matnial  Id  the  con- 
Blderation  of  the  errors  complained  of. 

2.  Assignments  of  error  complaining  of  the 
admission  or  rejection  of  evidence,  either  oral 
or  documentary,  cannot  be  considered  when 
tbe  evidence  admitted  or  rejected  is  not  em- 
bodied In  the  motion  or  attadied  theieto  as  an 
exhiUt. 

3.  There  is  no  law  In  this  state  authorizing 
the  chief  executive  oflScer  of  a  municipal  corpo- 
ration to  grant  an  exclusive  right  to  sell  Uquor 
within  the  limits  of  such  corporation. 

4.  "That  two  bailiffs  were  regularly  elected 
In"  a  given  mititla  district  cannot  be  proven 
by  the  parol  evidence  of  fbe  Justice  of  tbe  peace 
hi  that  district 

6.  The  election  of  an  offleer  cannot  be  proven 
t9  parol,  nor  )ij  the  production  of  the  ''precinct 
returns  of  election"  made  by  the  managers. 

d  Tile  aflldavit  required  by  section  4818  of 
the  Civil  Code  may  be  administered  by  any 
juBtice  of  the  peace;  and  it  is  not  casentiai 
to  the  validity  of  we  warrant  isaned  thereon 
that  the  afQdavit  should  be  made  before  the 
justice  of  the  peace  of  the  district  where  the 
land  lies. 

7.  llie  dlscrKion  of  a  trial  judge  In  refusing 
to  continue  a  case  on  the  ground  of  tbe  sick- 
aess  of  a  party  will  not  be  controlled  when  tbe 
record  discloses  that  "there  was  mnch  erldence 
pro  and  con  as  to  whether"  the  absent  party 
''was  able  to  attend  court,  and  what  was  his 
conditioD."  The  fact  that,  on  the  hearing  of 
a  motion  for  s  new  trial  in  tbe  case,  affida- 
vits were  resd  tending  to  show  that  the  absent 
party  was  in  fact  sick  at  the  date  of  the  trial, 
will  not  have  the  effect  of  Tarying  the  rule  just 
stated. 

8.  Affidavits  resd  at  the  hearing  of  a  motion 
for  a  new  trial,  setting  forth  ^at  purports  to 
be  newly-dlHCovered  evidence,  will  not  be  eon- 
lidered  by  this  court,  when  there  is  no  ground 
in  the  motion  asking  for  a  new  trial  on  account 
of  newly-discovered  evidence   (a)  Xlie  alleged 
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ncvIr-diBCOTered  evIdeDce  In  the  present  cue 
waa,  in  part,  cleerlr  inadmiaiiMe.  and,  to  taj 
the  moat  of  the  other  portion,  it  was  of  doubt- 
ful admissibility, 

9.  There  was  no  error  in  any  of  the  ralinga 
of  the  Judge  upon  irhich  proper  aaaisnmeotB  of 
error  were  made.  The  evidence  demanded  the 
TMilict  rendered,  and  the  court  did  aot  err  in 
refusing  to  grant  a  new  trial. 

(SyUabua  by  the  Court.) 

Error  from  Buperior  court,  Fnlton  county; 
J.  H.  Lumpldn,  Judge. 

Action  by  A.  S.  ColUns  against  W.  J. 
Fletcher.  Judgment  for  plaintiff.  Defendant 
brings  error.  Afflrmed. 

John  Clay  Smith,  for  plaintiff  In  error.  B. 
M.  *  G.  F.  MltcheU  aad  F.  M.  O'Bryan,  for 
defendant  in  error. 

COBB,  J.  This  was  a  proceeding,  under 
the  proTlalona  of  section  4813  of  the  CivU 
Code,  to  oust  a  t^iant  The  affidavit  which 
was  the  foundation  of  the  proceeding  set  up 
taut  reasons  why  the  tenant  idiouid  be  re- 
moved. The  ten  as  t.  by  counter  affidavit  de- 
nied the  right  of  the  landlord  to  remove  him,, 
and  gave  4  reasons  which  he  claimed  would 
sustain  this  conclusion.  The  judge  directed 
a  verdict  in  favor  of  the  landlord,  and  the 
tenant,  by  a  motion  for  a  new  trial,  gave  21 
reasons  why  be  thought  this  action  was  er< 
roneous.  Such  of  the  errors  as  are  assigned 
In  a  way  that  we  can  deal  with  them  are 
disposed  of  -by  the  rulings  set  forth  In  the 
headnotes,  and  we  do  not  think  any  further 
dlscTissIon  of  the  points  Involved  is  necessary. 
Judgmoit  afflimed.  AH  the  Justices  concur- 
ring. 


FCLTON  GROOBHT  CO.  v.  MADDOX  et  al. 

(Supreme  Cburt  of  Georgia.  July  11. 1900.) 

^NSmACT— OBffTBOTIHO  PUINTIFF'S  BUU- 
NESa—PBTITION— TRESPASS. 

1.  A  petition  alleging  that  named  defendants 
conspired  together  to  injure  the  plalntifF,  a 
corporation,  by  caaaing  one  of  the  former  to 
tfccnte  a  fraudulMit  mortgage  in  its  name, 
upon  its  property,  with  the  purpose  of  having 
the  same  foreclosed  and  levied  with  a  view  to 
obtaining  possession  thereof  at  sherifTe  sale, 
and  which  further  alleged  that  the  fraudulent 
■cb«ne  was  so  far  carried  into  effect  as  to  ob- 
tain the  mortgage,  have  the  aame  foreclosed, 
cause  execution  issued  thereon  to  be  levied, 
and  the  plaintitTs  place  of  business  closed,  and 
that  the  plaintiff  bad  stopped  the  illegal  proceed* 
ings  fay  giving  bond,  and  also  alleged  that  the 
entire  proceeding  was  carried  on  maliciously 
and  without  probable  cause,  but  failed  to  al- 
lege that  the  foreclosure  proceedings  were  at 
an  end,  was  fatally  defective  for  lack  of  the 
latter  allegation,  and  was  properly  dismissed 
on  a  general  demurrer. 

2.  A  petition  containing  such  allegations  as 
those  above  indicated  cannot  be  npheld  as  one 
setting  forth  a  cause  of  action  in  trespaas. 

(Syllahna  hy  the  Conrt.) 

Error  from  dty  court  of  Atlanta;  H.  U. 
field.  Judge. 

Suit  by  the  Fulton  Grocery  Company 
against  J.  J.  ft  J.  E.  Maddox  and  others. 
Judgment  for  defendants.  Plaintiff  brills 
error.  Affirmed. 


Frank  A.  Arnold  and  T.  L.  Bishop,  for 
^alatlff  In  error.  C  D.  Maddox  and  Jas.  L. 
Key,  txa  defendants  In  error. 

COBB,  J.  This  was  a  suit  brought  by  the 
Fulton  Grocoy  Company,  a  corporation, 
against  J.  J.  &  J.  B.  Maddox.  L.  B.  Jackson. 
Kelly  Bros.,  a  firm  composed  of  Edgar  S.  and 
Kendrick  K.  Kelly,  and  Mrs.  Ida  Humphries. 
The  petition,  though  loosely  drawn  and  some- 
what vague  In  its  allegations,  made  substan- 
tially the  following  case:  The  defendants 
entered  Into  a  malicious  conspiracy  for  the 
purpose  of  breaking  up  petitioner's  business, 
in  order  that  they  might  obtain  possession  of 
its  stock  of  goods.  The  defendant  Jackson, 
who  was  the  moving  spirit  In  the  conspira- 
cy, together  with  the  defendants  Mrs.  Hum- 
phries and  Kelly  Bros.,  fraudulently  and  lUe* 
gaily,  and  with  the  knowledge  that  the  prop- 
erty they  were  seeking  to  obtain  belonged  to 
petitioner,  maliciously  and  illegally  persuad- 
ed and  induced  the  defendant  Mrs.  Hum- 
phries to  execute  and  deliver  to  J.  J.  ft  J.  B. 
Maddox  a  fraudulent  mortgage  upon  the 
property  of  petitioner,  though  at  the  time  of 
the  execution  of  the  mortgage  all  of  the  de* 
fendants  well  knew  that  Mrs.  Humphries  had 
no  authority  to  execute  the  same,  she  being 
only  a  small  stockholder  In  the  plaintiff  com- 
pany. Defendants  also  well  knew  that  the 
property  sought  to  be  mortgaged  did  not  be- 
long to  Mrs.  Humphries,  but  to  petitioner,  and 
that  petitioner  was  not  Indebted  either  to  J, 
J.  &  J.  E.  Maddox  or  to  Kelly  Bros.  In  any 
sum  whatever.  The  scheme  and  purpose  of  the 
defendants  was  expressed  by  Ja^son  to  Mrs. 
Humphries  in  the  fbllowing  language:  "You 
can  execute  this  mortgage,  and  they  (meaning 
your  petitioner)  cannot  make  bond,  and  we 
will  get  possession  of  their  stock  by  selling 
the  same  at  sheriff's  sale."  The  defendants 
colloslvely.  maliciously,  and  without  probable 
cause  conspired  together  In  the  execution  and 
foreclosure  of  tbe  mortgage  for  the  purpose  of 
obtaining  possession  of  petitioner's  stoc^-  of 
goods,  to  Its  great  injury  and  damage.  Pur- 
suant to  this  conspiracy,  and  with  the  knowl- 
edge of  each  and  every  one  of  tbe  defendants, 
a  mortgage  fl.  fa.  was  issued  by  the  clerk  of 
the  superior  court  of  Fulton  county  to  be  lev- 
led  on  the  stock  of  goods  covered  by  the  mort- 
gage. Tbe  fl.  fa.  was  levied,  petitioner's  store 
was  closed,  and  remained  closed  the  greater 
part  of  one  day,  until  petitioner,  with  great 
dlttlculty,  obtained  bond,  and  stopped  the  Ille- 
gal proceedings.  The  defendants  maliciously 
caused  the  11.  fa.  to  be  levied  for  the  purpose 
of  breaking  up.  Injuring,  and  damaging  peti- 
tioner's business,  and  it  was  a  part  of  the 
original  scheme  to  obtain  its  goods  without 
paying  for  them.  Damages  are  laid  In  the 
sum  of  $10,000.  Tbe  mortgage  referred  to  In 
the  petition  was  attached  thereto  as  an  ex- 
hibit. Tbls  mortgage  recites  that  the  Ftdton 
Grocery  Company  Is  Indebted  to  J.  J.  &  J.  £1. 
Maddox  on  a  promissory  note  for  ¥107.76.  and 
to  Kelly  Bros,  on  a  promissory  note  for  (138.- 
00;  that;  to  secure  tbe  payment  of  thoae 
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notes,  a  mortgage  was  created  In  favor  of  the 
payees  tbereof  oo  the  stock  of  goods  and  mer- 
chandise  (descrlhlng  It)  and  the  hastnesa  of 
the  Faltm  Grocery  Gompany.  The  mortgage 
was  signed:  "Fulton  Grocery  Company,  a 
firm  composed  of  W.  3.  Sbocktoy  &  Mrs.  Ida 
Humphries,  pet  Mrs.  Ida  Hnmphrles."  The 
ooort  soBtained  a  gmeral  demurrer  to  tiie  pe- 
tlUoi,  and  to  this  Judgment  the  pliUntlff  ex- 
cepted. 

Counsel  for  the  plaintut  In  error  cmtends 
that  the  petltlwa  set  forth  a  cause  of  actltm 
In  trespass,  and  that  therefore,  the  plalntlfTs 
right  of  action  was  complete  the  monkent  Its 
goods  were  seized,  and  for  this  reason  the 
court  erred  In  sustaining  a  general  demurrer 
to  the  petition.  Counsel  for  the  defendants  In 
error  contends  that,  If  the  facta  alleged  In 
the  petition  gfTe  to  the  plaintiff  any  right  at 
action  at  all.  It  Is  one  for  the  malicious  prose- 
cntlon  ot  a  ciTll  suit,  and  that  the  petition 
was  fatally  defective  for  the  reason  that  It 
failed  to  allege  that  the  suit  claimed  to  have 
been  maliciously  carried  on  without  prohaUe 
cause  bad  terminated  In  favor  of  the  plahitlff 
before  the  flUng  of  the  present  action,  and 
that,  therefore,  the  court  rightly  dismissed 
the  case  on  a  goieral  demurrer  filed  to  the 
petltlcm.  The  case  made  by  ttie  petition  is 
simply  this:  The  defendants  have  obtained  a 
mortgage  1^)on  the  pn^ierty  of  Oie  plaintiff, 
signed  by  one  who  is  a  stodcholder  in  the 
cunpany,  and  they  have  sought  to  enforce  this 
mortgage  by  a  proper  foreclosure  proceedlitf. 
The  plaintiff  says  that  the  person  who*  sign- 
ed this  mortgage  In  behalf  of  the  company 
had  no  authority  to  execute  the  same.  The 
forecloBnre  of  a  chattel  mortgage  obtained  un- 
der such  circumstances  is  nothing  more  nor 
less  than  a  civil  suit,  and  the  consequences 
which  result  to  the  plaintiff  from  bringing 
such  a  Butt  win  be  the  same  as  would  have 
flowed  from  the  bringing  of  any  other  civil  ac- 
tion. Before  the  defendants  would  be  liable  to 
the  plaintiff  for  any  damages  growing  out  of 
the  Institution  of  such  foredosnre  proceeding, 
it  must  appear*  that  It  was  Instituted  mall- 
eloosly  and  without  probable  cause.  In  the 
case  of  Porter  r.  Johnson.  96  Qa.  148,  23  S. 
E.  124,  Chief  Justice  Simmous.  In  referring  to 
the  subject  now  under  discussion,  says:  "So 
t&t  as  I  know,  no  respectable  court  In  this 
country  has  ever  held  that  an  action  win  lie 
against  a  person  for  having  brought  an  acttcm 
against  another,  unless  he  did  so  with  malice 
and  without  probable  cause.  If  the  law  were 
otherwise,  the  ending  of  an  action  would  be 
merely  the  beginning  of  litigation.  The  de- 
fendant. Immediately  uprai  the  failure  of  the 
action,  would  begin  one  against  the  plaintifl; 
and,  If  the  latter  action  should  fall,  the  de- 
fendant therein  would  In  turn  bring  another 
action,  and  so  on  ad  infinitum.  This  court  Is 
fully  committed  to  the  doctrine  that  such  an 
action  Is  not  maintainable  without  proof  of 
malice  and  want  of  probable  cause."  It  Is  also 
there  stated  that  this  doctrine  was  first  an- 
nounced In  Sledge  v.  McLaren,  28  Ga.  64,  and 
has  been  repeatedly  xecogniiad  In  other  cam 


since.  The  opinion  In  the  Porter  Case  deals 
with  many,  If  not  all,  of  the  former  decisions 
of  the  court  relating  to  this  subject,  and  some 
appar^t  conflicts  in  fbe  same  are  reconcila- 
ble. The  rule  thoe  announced  may  be  now 
considered  as  settled  In  this  state.  Applying 
this  rule  to  the  petition  In  the  present  case,  did 
the  same  set  forth  a  cause  of  action?  Tbe 
petition  alleges  clearly  and  distinctly  that  the 
foreclosure  proceeding  was  Instituted  mali- 
ciously and  without  probable  cause,  and  tiiere- 
fore,  so  fiir  as  tiiese  elements  are  concerned, 
there  Is  a  cause  of  action  set  forth.  The  pe- 
tition does  not,  however,  allege  that  the  fore- 
closure proceedings  bad  terminated  in  favor 
of  the  plaintiff  in  the  present  case.  Tbe  peti- 
tion does  allege  that  the  "petitioner  obtained 
bond,  and  stopped  the  illegal  proceedings  that 
they  had  Instituted  against  the  plaintiff  com- 
pany.** An  execution  issued  vpaa  tbe  foredo* 
sure  of  a  chattd  mortgage  msy  be  stopped 
giving  a  txnd  in  two  wa^:  First,  hj  an 
aflldavlt  of  lllegallly  filed  by  the  defendant  in 
execution;  and.  seccmd,  by  a  claim  to  the 
property,  filed  by  one  who  Is  not  a  party  to 
tlu  execution.  It  Is  true  that  the  defendant 
Iirexecntion  may,  wlttiout  flUng  an  affidavit 
of  Illegality,  give  to  the  sheriff  a  Ixnid  to  have 
the  property  forthcoming  at  the  time  and 
place  of  sale;  but  such  a.  forthcoming  bond 
does  not  "stop"  the  proceeding,  but  merely 
obligates  the  defendant  to  have  the  property 
on  hand  to  be  sold  when  the  day  of  sale  ar- 
rives. As  the  allegation  is  that  the  plaintiff 
obtained  bond,  and  stopped  fbe  IIU^^  pro- 
ceedings, but  one  conclusion  can  be  reached, 
and  that  is  that  the  plaintiff  filed  an  aflldavlt 
of  Illegality,  and  that  the  bond  given  was  the 
one  required  in  such  cases.  Of  course,  the 
defendant  in  execution  could  not  Interpose  a 
claim  to  the  property.  Wynn  t.  Music  House 
(Oa.)  B4  8.  B.  582.  The  effect  of  the  filing  of 
an  affidavit  of  illegality  to  the  foreclosure  of 
a  chattel  mortgage  would  be  to  convert  what 
would  otherwise  be  final  process  Into  mesne 
process,  and  tbe  proceeding,  though  in  the  be- 
ginning one  simply  to  foreclose  a  chattel 
mortgage,  la,  by  the  filing  of  the  affidavit  of 
Illegality,  converted  Into  a  trial  ot  various  Is- 
sues which  the  defendant  may  therein  raise. 
Such  being  the  case,  It  cannot  be  determined 
from  the  allegations  In  the  present  case 
whether  the  foreclosure  suit  tus  terminated, 
as  there  is  no  allegation  that  the  Issues  rais- 
ed by  the  affidavit  of  Illegality  have  ever  been 
passed  on.  The  question  arises,  therefore, 
whether  or  not,  in  such  a  case.  It  Is  Incumbent 
upon  the  plaintiff  to  allege  distinctly  that  the 
suit  had  terminated  In  his  favor  before  tbe 
bringing  of  tbe  action  for  malicious  prosecu- 
tion. The  Code  declares  that  the  prosecution 
must  be  ended  l>efore  the  right  of  action  ac- 
crued. Glv.  Code,  8  3850.  It  Is  contended, 
however,  that  this  applies  only  to  crlmioal 
prosecutions.  In  the  case  of  Marable  v. 
Mayer,  78  Ga.  710,  3  S.  B.  429,  which  was  an 
action  to  recover  damages  alleged  to  have 
been  sustained  by  reason  of  tbe  foreclosure  of 
mortgages  and  levying  of  executions  Issued 
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thereon  on  the  plalntUTs  property,  It  was  beld 
tbat  a  declaration  wblch  failed  to  allege  tbat 
the  BOit  on  wblcb  tbe  action  was  founded  bad 
terminated  In  favor  of  the  plaintltC  set  forth 
no  caoBB  of  action,  and  the  court  committed 
no  error  In  dismissing  the  same  on  demurrer. 
See,  also.  Wilcox  t.  McKenzIe,  75  Ga.  73; 
Prlntnp  t.  Smith,  74  Oa.  167;  Hyfleld  t.  Fur- 
nace Co..  t»  Ga.  827,  15  8.  K  752.  Treating 
the  case  as  one  for  mallcions  prosecution  of  a 
civil  action,  the  petition  was  fatally  defective 
tor  want  of  the  averment  that  the  suit  upon 
which  It  was  founded  had  terminated  favora- 
bly to  the  plaintiff  In  the  present  case,  and  the 
court  did  not  err  In  sustaining  a  general  de- 
murrer thereto. 

The  petition  cannot  be  sustained  as  one  set- 
ting up  a  canae  of  action  in  trespass  for 
wrongfully  seizing  the  goods  of  the  plaintiff. 
Counsel  for  the  plaintiff  In  error  contends  tbat 
the  suit  to  mahitainable  as  one  for  trespass  un- 
der the  decistona  rendered  In  the  cases  of 
Baker  v.  Booser,  58  Ga.  105,  Prlntup  v.  Smith, 
supra,  and  Holton  t.  Taylor,  80  Ga.  508,  6 
S.  E.  16.  In  the  cases  of  Baker  v.  Boozet, 
and  Holton  v.  Taylor,  It  was  held  that,  where 
an  execution  was  levied  upon  personal  pr<^ 
erty  which  did  not  belong  to  the  defendant  In 
execution,  such  levy  was  a  trespass.  In  the 
former  case  It  was  held  that  the  right  of  ac- 
tion accrued  at  the  date  of  the  seizure,  and, 
In  the  latter,  that  the  plaintiff  under  whose 
direction  the  levy  was  made,  as  well  as  the 
levying  officer,  were  liable  to  the  defendant 
tor  whatever  actual  damages  he  sustained 
growing  ont  of  the  levy.  There  is  such  a 
clear  distinction  between  a  wrongful  seizure 
of  the  property  of  a  person  under  a  process 
against  him,  and  the  seizure  of  the  property 
of  a  person  against  whom  no  process  was 
ever  issued,  that  the  distinction  between  those 
cases  and  the  present  one  will  readily  appear 
from  the  simple  recital  of  the  facts.  Where 
the  propoty  of  a  person  Is  seized  under  a 
valid  process  Issued  against  him,  as  has  been 
seen,  malice,  want  of  probable  caus^  and 
termination  of  the  proceeding  In  favor  of 
the  defendant  in  the  process  must  aU  be  alle^ 
ed  and  proved  to  support  an  action  for  dam- 
ages against  the  persrau  causing  the  process 
to  be  Issued  and  levied.  Where  property  of  a 
person  against  whom  no  process  has  ever  is- 
sued to  seised,  such  seizure,  followed  by  ac- 
tnal  damages  to  the  owner  of  the  property, 
will  give  a  right  of  action.  In  Prlntup  v. 
Smith  It  was  held  tbat  the  rule  that.  In  suits 
for  mallcions  prosecotlcms  on  the  criminal 
side  of  the  conrt,  the  rigbt  of  action  does  not 
arise  until  the  action  to  ended,  was  by  analogy 
applicable  to  suits  brought  for  such  prosecu- 
tions on  tbe  cIvU  side  of  the  court,  except  in 
cases  of  the  seizure  of  personal  pn^erty  un- 
der execution,  where  a  claim  to  Interposed  hy 
the  person  whose  property  to  setoed.  An  ex- 
amination of  Uie  facts  of  that  case  wlU  show 
that  there  were  selsures  of  personalty  by  at- 
tachments to  which  claims  were  Interposed, 
and  that  there  were  gamlshmuit  proceedings, 
and  the  granting  of  an  Injunction,  all  alleged 


to  have  been  procured  wrongfully  and  ma- 
liciously. It  was  held  that  the  suit  was  real- 
ly one  for  the  malicious  prosecution  of  a  civil 
action,  and  therefore  the  cause  of  action  was 
not  complete  until  tbe  claim  cases  and  other 
proceedings  were  at  an  end. 

We  do  not  think  that  the  petition  could  be 
maintained  as  one  setting  forth  a  cause  of  ac- 
tion in  trespass.  The  language  used  in  the 
petition  clearly  indicates  that  the  purpose  of 
the  pleader  was  to  set  forth  a  cause  of  action 
for  malicious  prosecution  of  a  civil  suit,  and 
we  think  that.  If  he  has  any  cause  of  action  at 
all,  growing  out  of  the  wrongful  acts  com- 
plained of.  it  would  be  of  this  character;  and 
the  present  case  falls  for  want  of  the  essen- 
tial averments  above  referred  to.  Judgment 
affirmed.  All  the  Justices  concurring. 


SMITH  V.  WOOD. 
(Supreme  Oourt  of  Georgia.  July  11, 1800.) 

BALa  OF  PATmVT-MOTB  FOR  PRXOB-TAUD- 

ITY. 

1.  A  promissory  note,  given  for  the  purchase 
price  of  a  patent  right,  which  fails  to  com^y 
with  the  act  approved  December  21.  1897  (Acts 
1887,  p.  81),  In  that  it  does  not  express  upon 
its  face  "the  consideration  of  the  same,  stating 
the  thing  or  utide  for  which  tbe  same  was 
siven,"  is  not  void  in  the  hands  of  a  bona  fide 
holder. 

2.  The  Judgment  was  not  contrary  to  the  evi- 
dence. 

(Sf  llabns  by  the  Court) 

Error  from  city  court  of  Floyd  county; 
G.  A.  H.  Harris.  Judge. 

Action  by  C.  D.  Wood  against  T.  J.  Smith, 
as  administrator.  Judgment  for  plaintiff. 
Defendant  brings  error.  Affirmed. 

The  following  to  the  official  report: 

0.  D.  Wood  brought  snit  In  the  dty  conrt 
of  Floyd  county  agahist  S.  W.  Smith  upon 
a  promissory  note,  a  copy  of  which,  so  far 
as  material  to  the  questions  to  be  coisldered, 
was  as  follows: 

"State  of  Georfl^  Floyd  County.  On  the 
first  day  of  S^ovember,  1888,  I  promise  to 
pay  to  the  order  of  Q.  T.  Gregory,  for  a 
patent  right  the  sum  of  two  hundred  and 
ten  dollars,  value  received,  with  Interest  from 
March  16tb,  1886,  until  paid  at  the  rate  of 
eight  per  cent  per  annum.  "Witness  my  hand 
and  seal  thto  16tb  day  of  March,  189&  S.  W. 
Smith.   [L.  S.] 

"Signed,  sealed,  and  delivered  in  the  pres- 
ence of  -B.  B.  McArver,  I«  W.  Eaiiy,  M.  P. 
&  J.  P." 

There  was  a  mortgage  upon  realty  em- 
bodied In  the  note.  Upon  tbe  note  there 
was  the  following  Indorsement:  'Tor  value 
received,  I  hereby  transfer  this  note  and 
moiiigage  to  Chas.  Wood,  thto  April  7tb,  ISdS, 
without  recourse.  Q.  T.  Gregory." 

The  defendant  after  denying  In  hto  plea 
that  he  was  Indebted  to  the  plaintiff  as  al- 
leged in  the  petition,  pleaded:  "(2)  For  fm> 
tber  plea  and  answer  defendant  says  that 
said  note  as  executed  to  baaed  txffoa  an  0.- 
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legal  and  criminal  transaction,  for  tbat  the 
same  was  taken  by  the  payee,  one  Q.  T. 
Gregory,  for  the  purchase  price  of  all  the 
right  title,  and  Interest  whtcb  said  Q.  T. 
Gregory  bad  in  letters  patent  No.  476,127, 
issued  to  Charlie  Cardwell  on  the  3lBt  day  of 
May,  1882,  by  the  United  States  of  America, 
for  Improvements  in  gates  and  automatic 
latcher,  bo  far  as  the  right  of  said  Gregory 
appertained  to,  for,  and  In  the  counties  of 
Floyd  and  Bartow  in  the  state  of  Georgia. 
(8)  Tbat  said  Gregory  failed  to  have  express- 
ed on  tbe  face  of  said  note  the  consideration 
of  tbe  same,  stating  the  thing  or  articles  for 
which  said  note  was  given.  (4)  Defendant 
alleges  tbat  said  note  was  made  to  and  taken 
by  said  Gregory,  tbat  his  failure  to  express 
tbe  consideration  thereof  in  the  face  thereof 
was  a  crime  under  the  laws  of  Georgia,  and 
for  this  reason  said  note  Is  Illegal  and  void. 
(6)  For  further  plea  and  answer  defendant 
says  that  tbe  craslderatlon  for  said  note  has 
partially  failed,  to  wit,  one-balf.  In  that  said 
Gregory  tailed  to  convey  to  the  defendant  tbe 
right  under  said  patent  to  the  county  of  Bar- 
tow as  a  consideration  for  said  note." 

The  plaintift  demurred  to  tbe  defendant's 
plea  upon  the  following  grounds:  "And  now 
comes  tbe  plalntlCF,  and  demurs  to  the  defend- 
ant's plea,  and  says  that  the  same  does  not 
set  up  any  cause  of  defense.  And  for  special 
demurrer  plalntlfC  says  tbat  tbe  plaintiff's 
declaration  shows  that  the  consideration  of 
said  note  is  expressed  In  tbe  face  of  the  note, 
and  shows  tbat  such  coDslderatlon  is  a  patent 
rlghL"  The  demurrer  was  sustained  as  to 
tbe  second,  third,  and  fourth  paragraphs  of 
tbe  plea,  and  such  paragraphs  were  stricken. 
To  this  ruling  tbe  defendant  filed  excepUomi 
pendente  lite. 

Upon  tbe  trial  of  tbe  case  at  tbe  next  term 
of  thf>  court  tbe  following  evidence  was  mb- 
mltted: 

Tbe  plaintiff  introduced  in  evidence  tbe 
note  sued  on.  The  defendant,  sworn  in  his 
own  behalf,  testified:  "The  consideration  of 
the  note  sued  on  was  a  patent  right  for  a 
gate  for  the  counties  of  Floyd  and  Bartow. 
I  never  got  any  showing  for  tt.  My  first 
trade  was  with  J.  R.  Oglesby,  January  13, 
18©S.  I  then  bought  of  bim  tbe  right  f« 
Floyd  for  $125.  Afterwards  I  met  Q.  T. 
Gregory,  and  agreed  with  bIm  to  take  Bartow 
as  well;  he  agreeing  to  make  «  discount  of 
40  per  cent  on  what  I  had  paid  for  Floyd. 
He  said  that  he  would  destroy  the  note  and 
deed  that  bad  been  executed  In  January,  and 
give  me  a  deed  to  Bartow  and  Floyd  together, 
and  this  I  thought  be  had  done  until  I  came 
to  look  at  the  papers  last  December,  'when 
I  found  I  had  only  tbe  papers  I  got  in  Jan- 
oary,  189S,  which  only  called  tor  Floyd. 
Then  dn  April  7,  1898,  I  bought  of  Gregory  a 
half  Interest  In  six  coonties— Pike,  Upson, 
Talbot  Taylor,  Marion,  and  Macon— for  $125; 
he  agreeing  to  go  with  me  and  help  sell  tbe 
said  counties.  This  be  never  did,  and  I  have 
never  seen  him  since,  though  I  have  written 
him.  I  did  not  know  tbat  Bartow  bad  been 


stuck  Into  the  last  paper.  Tbat  $210  note 
ought  to  be  for  only  $200  anyhow,  evra  if  he 
bad  deeded  me  tbe  whole  of  Bartow,  as  be 
was  to  discount  Bartow  40  per  cent  on  what 
I  had  oMitracted  to  pay  him  for  Floyd.  In 
tbe  shuffle  these  are  the  only  two  papers  I 
got  [Indicating  tbe  two  assignments  of  terri- 
tory hereinafter  abstracted}."  Cross -examina- 
tion: "I  didn't  see  tbe  plaintiff  on  April  7, 
ISes.  I  was  not  In  Rome  that  day.  I 
didn't  tell  bIm,  on  the  street  near  tbe  Norton 
corner,  tbat  I  wanted  blm  to  buy  this  note. 
I  did  sign  tbe  certificate  dated  Early,  Ga., 
April  7,  1866,  because  I  thought  I  bad  full 
titles  to  the  counties  that  he  had  sold  me, 
and  for  which  I  gave  notes,  and  becaoae  I 
expected  bim  to  come  and  comply  with  bis 
contract  by  traveling  with  me  and  selling 
tbe  six  counties  in  lower  Georgia.  I  never 
saw  tbe  plaintiff  alwut  this  note,  nor  knew 
that  be  had  it  until  I  got  a  letter  from  blm  In 
November,  1896,  saying  that  he  had  traded 
for  it  When  I  got  bis  letter,  I  came  to  Rome 
to  see  him.  He  then  tried  to  make  me  say 
that  I  had  bad  conversation  with  bim  on 
April  7,  1806,  about  this  note.  I  at  that  time 
told  him  I  bad  bad  no  such  conversation,  and 
that  I  didn't  even  know  be  had  tbe  note  un- 
til I  got  his  letter  In  November,  1806.  Tbe 
certificate  held  by  the  plahitiff,  dated  Early, 
Ga.,  Aprfi  7,  1898,  was  signed  by  me  on  that 
day,  but  at  Coosa,  Ga.,  In  tbe  presence  of 
Gregory,  who  went  home  with  me  and  spent 
the  night  Neither  Gregory  nor  1  were  In 
Rome  on  that  day  after  that  paper  was  sign- 
ed, and  I  was  not  In  Rome  at  all  on  that  day." 
C.  D.  Wood,  the  plaintiff,  sworn  in  his  own 
behalf,  testified:  "On  April  7,  1898,  I  met  tbe 
defendant  on  Broad  street  In  Rome,  near 
Norton  comer,  about  noon.  He  told  me  tbe 
note  was  all  right  and  that  he  wanted  me  to 
buy  It,  as  it  would  be  a  favor  to  bim  [Smith]. 
After  this  conversation  I  traded  for  tbe  note, 
giving  therefor  a  horse  and  buggy.  I  would 
not  have  made  the  trade  but  for  tbe  conversa 
tion  I  had  with  Mr.  Smith,  and  the  certifi- 
cate of  April  7th,  referred  to,  which  I  had 
In  my  possession,  and  which  tbe  defendant 
admitted  signing  before  I  traded  for  the  note. 
This  certificate  was  brought  to  me  by  Greg- 
ory before  I  saw  defendant,  and  I  took  It  and 
tbe  note,  and  hunted  up  defendant  and  show- 
ed them  to  blm,  and  he  told  me  tbey  were 
all  right  and  wanted  me  to  buy  the  note." 
Plaintiff  read  in  evidence  tbe  certificate 
signed  "S.  W.  Smith,"  dated  Early.  Ga., 
April  7,  1886,  stating  tb&t  on  or  about  March 
16,  18^  he  gave  his  note  to  Q.  T.  Gregory 
for  a  patent  right,  that  he  expected  to  pay  11 
when  due,  that  he  had  value  received  there- 
for, and  tbat  be  was  willing  for  Gregory  to 
sell  or  ti^de  It  George  Ramey,  sworn  for 
plaintiff,  testified:  *'0n  April  7.  1896,  Greg- 
ory came  to  our  stable  to  trade  tbe  note  sned 
<m  for  a  horse  and  bu^^.  We  declined  to 
take  tbe  note  at  first,  but  afterwards  did 
trade  Gregory  a  horse  and  boggy  for  the 
note."  Defendant  read  In  evidence  two  pa- 
pers, called  "Asslgnmebt  of  Texrltozj,"— 
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the  lint  dated  January  18,  1896,  and  signed 
**<i.  T,  Gregory,  tij  J.  U.  Oglesby,  Atty.,"  cs>n- 
■IderaUon  $125,  grantee  S.  W.  Smith,  where- 
in la  conveyed  to  grantee  all  ilgbt  of  Floyd 
county  under  patent  476,127,  Issued  to  Char- 
lie Cardwell  for  Improrements  In  gates  and 
antomatlc  latcher;  the  other  dated  April  7, 
1898,  signed  "Q.  T.  Gregory,"  consideration 
¥900,  grantee  S.  W.  Smith,  wherein  is  ccm- 
reyed  to  grantee  all  of  a  one-half  Interest  In 
aald  patent  for  the  counties  of  Pike.  Upson, 
Talbot^  Taylor,  Marlon.  Uacon,  and  Bartow. 

Dean  &  Dean,  for  plaintiff  In  error.  M. 
B.  EabankB,  for  defendant  In  error. 

FISH,  J.  There  was  no  error  in  the  Judg- 
ment of  the  court  sustaining  the  demurrer  to 
BO.  much  of  the  plea  as  set  up  that  the  note 
sued  upon  was  illegal  and  Told.  The  note 
was  not  Told,  although  it  failed  to  comply 
with  the  act  approred  DecemDer  21,  1S97. 
Acts  1897,  p.  81.  A  failure  to  comply  with 
the  requirements  of  that  act,  by  expressing  in 
the  face  of  a  note  or  contract  given  for  the 
purchase  price  of  auy  patent  right,  or  ter- 
ritory for  the  sale  of  such  right,  the  cfmsld- 
eration.  stating  the  thing  or  article  for  which 
the  same  was  given,  does  not  render  the  note 
or  contract  void,  but  makes  the  seller  who 
takes  such  note  or  contract  guUty  of  a  misde* 
meaner.  Had  the  purpose  of  the  legislature 
been  to  render  void  every  note  and  contract 
for  the  purchase  of  a  patent  right  whi(^  fail- 
ed to  express  upon  its  face  the  consideration 
and  the  particular  thing  or  article  for  which 
It  was  given,  doubtless  the  act  would  have 
declared  such  notes  or  contracts  to  be  Ille- 
gal and  void.  Instead  of  doing  this,  how- 
ever, the  act  Imposes  upon  the  seller  of  a 
patent  right  who  takes  a  note  or  contract  for 
the  purchase  money  of  the  same  the  legal 
du^  of  expressing  In  the  note  or  contract  the 
consideration  of  the  same,  and  makes  his 
failure  to  do  so  a  misdemeanor,  ahd  further 
provides  that,  when  the  consideration  is  ex- 
pressed in  the  writing  as  required  by  the  act, 
any  one  who  purchases  the  note  or  contract 
shall  take  It  subject  to  all  the  equities  exist- 
ing between  the  orighial  parties.  It  is  true 
that  the  title  of  the  act,  after  stating  the  re- 
quirements of  the  act  in  reference  to  such 
notes  and  contracts,  does  Indicate  a  purpose 
to  declare  void  all  notes  and  contracts  which 
fail  to  comply  therewith:  but  there  is  noth- 
ing in  the  act  Itself  which  declares  them  to 
be  void,  nor  is  there  anything  which  Indicates 
an  intention  to  render  them  void.  If  the 
meaning  of  the  act  Itself  were  doubtful,  re- 
sort might  be  bad  to  the  title,  In  order.  If 
poflsible,  to  resolve  the  doubt;  but,  as  the 
provisions  of  the  act  are.  clear  and  unamblgu- 
ouB,  it  is  neither  necessary  nor  proper  to  re- 
sort to  Its  title  In  order  to  ascertain  Its  mean- 
ing. Counsel  for  plaintiff  In  error  contend 
that  the  note  Is  void  "because  based  upon  a 
crime."  and  In  support  of  this  contention  cite 
Kleckley  v.  Leydeu,  68  Oa.  215,  Johnston  v. 
McConneU,  60  Oa.  129.  and  Gonley  v.  Sims. 


71  Ga.  161.  It  Is  undoubtedly  true,  from 
these  decisions,  that  a  note  based  upon  an 
Illegal  consideration  Is  void,  even  in  the 
hands  of  a  bona  fide  holder  thereof.  In  each 
of  the  cases  dted  the  note  Involved  was 
founded  upon  an  illegal  consideration,  hav- 
ing been  given  for  the  purchase  price  of  com- 
mercial fertilizers  which  had  not  been  in- 
spected,  branded,  and  tagged  as  required  by 
law.  The  law  made  It  a  crime  to  sell  such 
fertilizers.  A  note  given  for  something  the 
sale  of  which  the  taw  absolutely  prohibits 
and  makes  penal  Is  based  upon  an  illegal  con- 
sideration, and  is  consequently  void  in  the 
hands  of  any  holder  thereof.  The  thing  for 
which  the  note  Is  given  Is  outlawed,  and  the 
note  standing  upon  such  a  foundation  Is  ont- 
lawed  also.  There  la  a  wide  difference  be- 
tween those  cases  and  the  one  now.  under 
consideration.  In  the  present  case  the  con- 
sideration for  the  note  was  jwrfectly  legal. 
It  Is  not  Illegal  to  sell  a  patent  right.  The 
crime  consists,  not  In  the  sale  of  the  patent 
right,  hut  in  the  failure  of  the  seller  to  ex- 
press In  the  note  the  article  or  thing  which 
forms  Its  consideration.  The  note  in  ques- 
tion was  not  "baaed  upon  a  crime."  If  It 
had  been,  no  matter  how  it  might  have  been 
written,  or  with  what  particularity  It  de- 
scribed the  consideration.  It  would  have  been 
void.  The  consideration  of  a  note  given  for 
a  patent  right  may  be  perfectly  legal,  and 
the  maker  of  the  note  nuiy  have  even  receiv- 
ed full  value  for  the  note,  and  yet  the  seller 
of  the  patent  right  may  have  violated  the 
law  by  not  properly  expressing  In  the  note 
the  consideration  for  which  It  was  ^ven.  It 
Is  one  thing  to  sell  an  article  the  sale  of 
which  the  law  prohibits  and  makes  penal. 
It  is  quite  another  thing  to  sell  an  article  the 
sale  of  which  ia  perfectly  lawful,  and  to  vio- 
late the  law  by  taking  a  note  for  the  pur- 
chase money  which  does  not  properly  express 
the  consideration  for  which  the  note  was  giv- 
en. In  the  one  case  the  consideration  upon 
which  the  contract  Is  based  is  Illegal,  while 
In  the  other  the  consideration  of  the  con- 
tract Is  perfectly  legal. 

2.  The  only  other  ground  to  be  considered 
Is  whether,  as  alleged  In  the  motion  for  a 
new  trial,  the  Judgment  was  contrary  to  the 
evidence.  The  court  tried  the  ease  without 
the  Intervention  of  a  Jury,  and  rendered  Judg- 
ment In  favor  of  the  plaintiff  for  the  full 
amount  of  the  note.  Was  this  Judgment  con- 
trary to  the  evidence?  The  only  defence  to 
the  merits  was  the  plea  of  partial  failure  of 
consideration.  This  plea  was  not  stricken  by 
the  court,  and  the  question  to  be  considered 
Is,  did  the  defendant,  as  against  the  plsintiff, 
sustain  this  defense?  Failure  of  considera- 
tion is  no  defense  against  one  who  purchases 
a  negotiable  Instrument  before  Its  maturity, 
nnless  at  the  time  of  the  purchase  he  knew, 
or  had  reasonable  grounds  to  suspect,  that 
the  consideration  had  failed.  The  note,  while 
not  complying  with  the  statute  by  stating  the 
particular  article  or  thing  for  which  it  was 
given,  did  show  that  it  was  given  for  a  patent 
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right  WUIe  it  Is  only  wben  the  conaidera- 
tloQ  of  a  Dote  given  for  the  purchase  of  a  pat- 
ent right  "Is  expreBBed  in  the  face  thereof,  at 
la  proTided  In  section  1"  of  the  act  of  1887, 
that  the  note  carries  upon  Its  face  such  notice 
of  Its  consideratioD  as  necessarily  subjects 
any  one  who  purchases  the  note  before  its 
maturity  to  the  equities  which  may  exist  be- 
tween the  original  parties,  in  view  of  the 
policy  of  the  law  as  shown  by  the  act  of  1697 
with  reference  to  notes  given  for  the  purchase 
of  patent  rights,  it  may  be  that  the  statem«it 
of  the  consideration  in  this  note  was  sufficient 
to  put  a  prospective  purchaser  upon  Inquiry 
as  to  its  consideration,  and  what  equities,  if 
any,  might  exist  between  the  maker  and  the 
payee.  Utanting  this  to  be  true,  we  are  of 
opinion  that,  under  the  evidence,  the  defense 
of  partial  failure  of  consideration  was  not 
Bvallahde  as  against  the  plaintiff.  It  appears 
from  the  testimony  of  the  defendant  himself 
that  "the  consideration  for  the  note  sued  on 
was  a  patent  right  for  a  gate  for  the  coonties 
of  Floyd  and  Bartow."  On  January  18, 1808^ 
be  bought  the  right  for  Floyd  county  for  $125, 
for  which  amount  he  gave  his  note.  After- 
wards be  pnrdiased  of  Gregory  the  right  fw 
Bartow  county,  for  which  he  was  to  pay  176. 
Gregory  said  "be  would  destroy  tlie  note  and 
deed  that  had  been  executed  In  Jannary,  and 
give  [the  defimdanq  a  deed  to  Bartow  and 
Floyd  together."  Tbe  note  sued  on  was  exe- 
cuted on  the  1^  of  Bfarch,  1898,  and  It  may 
be  Infored  from  the  defendant's  tesHmony— 
he  Dowhoe  expressly  states  It— tiiat  Its  om- 
slderatlon  was  the  right  to  the  patent  for 
both  Floyd  and  Bartow  coonttes.  According 
to  the  agreement  the  note  should  have  been 
for  only  «200,  Instead  of  f2ia  The  consid- 
eration for  this  note  has  partially  failed,  be- 
cause Gregory  failed  to  convey  to  the  defends 
ant  tbe  right  to  Bartow  county.  On  April  7, 
1808,  which  was  more  than  three  weeks  after 
the  note  sued  on  was  ocecnted.  the  defendant 
gave  to  Gregory,  who  then  held  the  note,  a 
certificate  stating  that  he  bad  given  the  note 
to  Ore^iry  for  a  patent  right,  "that  be  expect- 
ed to  pay  it  when  due,  that  he  had  value  re- 
ceived therefor,  and  that  be  was  willing  fw 
Gregory  to  sell  or  trade  it**  So  much  appears 
from  the  defendant's  own  testimony.  Greg- 
ory presented  this  certificate  to  the  plaintiff 
before  the  plalntlfl  traded  for  the  note.  At 
the  time  that  tbe  defendant  gave  this  certifi- 
cate to  Gregory,  he  was  obliged  to  have 
known  that  he  had  received  no  conveyance  of 
the  right  for  the  county  of  Bartow.  The 
"deed,"  to  use  his  expression,  which  he  had 
received  when  he  purchased  the  right  for 
Floyd  county,  covered  only  Floyd  county; 
and  this  he  knew.  He  testified  that  Gregory 
said  "he  would  destroy  the  note  and  deed  that 
bad  been  executed  In  January,  and  give  me  a 
deed  to  Bartow  and  Floyd  together,  and  this 
I  tbonght  he  had  done  until  I  came  to  look  at 
tbe  papers  last  December,  when  I  found  I  bad 
only  the  papers  I  got  in  January,  1898,  which 
only  called  tor  Floyd."  It  Is  extremdy  diffi- 
cult to  ooncelva  tiow  tba  defendant  could  have 


thought  that  Gregory  had  destroyed  ttie  caa- 
veyance  of  tbe  patent  right  for  Floyd  counc;. 
which  the  defendant  still  retained  in  his  pos- 
session, and  had  given  to  him  another  cm 
veyance  covering  both  Floyd  and  Bartow 
counties,  when  Gregory  had  given  to  him  ao 
paper  of  any  kind  from  the  time  that  the  de- 
fendant had  received  the  conveyance  covoiBc 
only  the  right  to  Floyd  county  until  April  T:iu 
when  he  purchased  of  Gregory  a  half  intms: 
in  six  other  counties.  Tbe  defendant  hima^~ 
testified  that  the  only  papers  he  got  were  tt^ 
one  covering  Floyd  county,  which  he  reG«?:T- 
ed  in  January,  and  the  one  given  him  wlies 
he  purchased  the  half  toterest  In  the  six  comi- 
ties, and  that  he  "did  not  know  that  Bartcv 
had  been  stuck  In  the  last  paper."  It  wonU 
be  an  Insult  to  his  IntdUgence.  therefore,  to 
believe  that  he  did  not  know  of  the  parUU 
failure  of  consideratkm  for  the  note  sued  va 
on  April  7,  1896^  whan  be  signed  the  oertU 
cate  which  Gregory  nsed  In  indncbv  ^ 
plaintiff  to  purchase  toe  note.  After  am^ 
opportunity  to  know  that  tboe  bad  beeo  a 
failure  of  consIderatl<Hi  to  the  respect  alk;- 
ed,  h^  over  bis  own  signature,  aald— In  effei.t 
to  all  whom  It  m^ht  concern— that  Le  gsn 
this  note  to  Gregory  for  a  patent  right,  "thai 
he  expected  to  pay  It  when  doe.  that  he  bad 
va^ue  received  therefor,  and  that  he  was  will- 
ing for  Gregory  to  sell  or  trade  it";  and  tlLf 
written  statement  of  tbe  def^idant  was  v»- 
seated  by  Gregory  to  tbe  plaintiff,  who  vis 
thus  induced  to  exchange  valuable  propn? 
for  tbe  note.  Irrespective,  therefore,  of 
idalnUff*!  testimony  to  reference  to  tbe  con- 
versatl(Hi  which  be  testified  he  bad  with  the 
d^ndant  before  the  porcfaase  ot  the  nw 
from  Gregory,  we  think  that  the  dtfendact 
was  estopped  from  setting  op  failure  of  n* 
dderatfon  against  toe  plaiirtlff.  See  rule  i^. 
Gre«ib.  Pub.  Pol.  Judgment  affirmed.  M. 
toe  Justices  concvrrlng. 


TBIMMIBIt  T.  Ulffi  ct  at 
(Snpmne  Gonrt  of  South  OsroUna.    July  K 

1900.) 

BQUITT— CHANCBLLOR  —  POWERS  —  MASTOt-S 
REPORT-^UBUISSION  OF  ISSUES  TO  JCET- 
WRITTBM  INBTRUMKKT  —  CONSIDBRATIOX  - 
ORAL  TBSTIUONT-^AFFIRllATm  OW  ISSCS- 
REFSRGNCB  OUT  OF  THBH. 

1.  Plaintiff  sued  on  a  note  executed  to  !» 
testator  by  defendant,  who  claimed  that  ^<."' 
of  it  was  to  save  the  testator  hannlees  u  sa:^ 
ty  on  defendant's  bond,  and  that  the  obhn- 
tlon  of  the  bond  had  been  discharged. 
agreement  of  attorneys  the  matter  was  icfff^ 
red  to  a  master,  who  reported  adversely  to  ^- 
fendant.  Held,  that  the  chaDcellor  had  povrr 
on  retorn  of  the  report  of  his  own  disavCje 
and  without  a  motion  for  reference^  to  w^' 
the  Issae  to  be  submitted  to  a  iury. 

2.  Where  plaintiff  sued  on  a  note  execottd  i' 
his  testator  by  defendaot  oral  evtdesKv 
admissible  to  show  that  part  of  the  comUm- 
tion  for  the  note  was  to  save  the  testotor  barx- 
lesa  as  surety  on  d^endant's  bond,  and  Ot' 
the  oWigatlon  of  the  bond  had  been  dbcbanc^ 

8.  Where  the  duincellor,  on  retoni  of  ^ 
master's  report  ordered  (me  of  the  isKn  v 
be  submittea  to  jt  inzy,  hs  had  pows  to  dKT 
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ute  which  partr  should  uphold  the  affirmative 

of  the  issue. 

4.  Where  the  chancellor,  oo  return  of  a  mas- 
ter's report,  ordered  one  of  the  Issaes  to  be 
■nbmitted  to  a  jury,  an  objection  that  he  had 
no  authority  to  order  the  Issne  to  be  tried  at 
another  term  of  court  was  not  well  taken,  since 
the  issue  was  heard  at  a  regular  term,  and  the 
chaacellor'a  decision,  when  rendered,  would  be 
referred  as  a  matter  of  law  to  me  term  at 
which  the  issue  was  tried. 

Ai^wal  from  cominoa  pleas  drcnit  court 
of  Spartanbni^  county;  O.  W.  Gage,  Judge. 

Action  by  T.  B.  Trlmmler,  as  administrator, 
against  J.  B.  Llles  and  another.  From  a  de- 
cree denying  a  part  of  defendant  3.  B.  LUes* 
counterclaim,  and  ordering  the  finding  of  a 
master  la  faTor  of  plaintiff  to  be  anbmitted 
to  a  Jury,  both  xflalntlCf  and  defendants  ap- 
peal. Affirmed. 

J.  T.  Johnson  and  Duncan  k  Sanders,  for 
plaintlfT.   Simpson  &  Bomar,  for  defendants. 

POPB,  J.  On  the  18th  day  of  February, 
188S,  the  defendant  J.  B.  Llles  made  bis 
promissory  note,  due  at  10  months  after  date, 
for  $4,061.91,  with  interest  from  date  at  10 
per  cent  per  annum  payable  annually,  unto 
F.  M.  Trlmmler,  or  order,  and  on  the  same 
day  he  executed  unto  the  said  F.  M.  Trlm- 
mler, In  order  to  secure  said  note,  a  mortgage 
on  a  fraction  of  an  acre  of  land  situate  In 
tbe  town  of  Spartanburg,  S.  C,  and  where- 
on was  located  a  two-story  brick  storehouse, 
occupied  at  that  time  by  Reed  &  Llles,  and 
a.  warehouse,  occupied  by  J.  B.  LUes.  Chi  the 

  day  of  July,  18W,  this  action  was 

brought.  In  the  complaint  it  was  alleged  that 
F.  M.  Trlmmler  departed  this  life  on  tbe 
17th  of  August.  1668,  testate;  that  Margaret 
Trlmmler  procured  letters  of  administration 
■on  bis  estate  with  his  will  annexed,  and  that, 
apon  her  death,  the  plalntltC  was  duly  aj^ 
pointed  administrator  de  bonis  non  cum  tes- 
tamento  annexo  of  the  estate  of  the  said  F. 
M.  Trlmmler.  deceased;  that  the  said  3.  B. 
Llles  has  not  paid  said  debt,  but  "has  made 
some  paym^its  on  his  said  note,  but  tbe 
exact  amount  of  same  this  plaintiff  does  not 
know";  that  Henry  V.  Lllea  la  made  party 
defendant  because  be  claims  to  own  some 
Interest  in  or  lien  upon  the  real  estate  mort- 
gaged to  plaintiff's  testator,  but  no  personal 
Judgment  will  be  demanded  against  him  In 
this  transaction.  J.  B.  Llles  answered,  ad- 
mitting that  he  made  the  promissory  note  in 
question,  together  with  tbe  mortgage  of  real 
estate,  as  alleged  In  plaintiff's  complaint;  but 
he  avers  that  said  note  represented  In  all  of 
its  terms  only  a  debt  due  by  J.  B.  Llles  of 
$1,060.  and  the  remaining  $3,000  thereof  was 
a  liability  of  his  to  said  F.  M.  Trlmmler.  as 
his  surety  to  the  gnardlanshlp  bond  of  J.  B. 
I#Ues  as  the  guardian  of  the  estate  of  J.  H. 
Fowler,  a  minor,  which  liability  is  canceled 
and  annulled  by  reason  of  J.  B.  Llles  having 
paid  and  discharged  every  part  of  the  estate 
of  said  J.  H.  Fowler  to  the  administrator  of 
the  estate  of  said  J.  H.  Fowler,  deceased,  and 
that  X  B.  LUes  has  paid  much.  If  not  all,  «C 


tbe  sum  of  91.000  wblch  said  note  of  his  to 
F.  M.  Trlmmlw  called  for.  By  consent,  an 
order  was  passed  by  Judge  Fraser,  on  October 
SI,  1804,  by  which  all  tbe  Issues  of  law  and 
fact  were  referred  to  the  master  for  Spartan- 
burg, with  directions  to  report  his  conclusions 
thereon  to  the  court  At  the  refwence  before 
the  mastn*  there  was  testimony  Introduced 
tending  to  show  that  $3,000  of  the  $4,060 
note  was  to  cover  and  protect  $8,000  of  the 
liability  of  the  said  F.  M.  Trlmmler,  deceased, 
as  the  surety  mi  the  guardianship  bond  of 
3.  B.  Llles  as  gnardlan  of  the  estate  of  J.  H. 
Fowler,  a  minor,  which  liability.  It  was 
proved,  had  been  fully  terminated  by  tbe 
payment  of  every  dollar  thereof.  However, 
the  master  held  that  proof  was  not  convin- 
cing to  his  mind  that  tbe  contention  ot  the 
defendant  J.  B.  Llles  was  correct  as  to  tbe 
$3,000;  for  be  held  that  said  $8,000  was  still 
a  subsisting  part  of  the  debt  evidenced  by 
the  note  for  $4,060.  When  he  came  to  pass 
upon  the  credits  which  J.  B.  Llles  set  up 
against  the  said  note,  he  sustained  sums 
which  aggregated  $1,824.06  as  credits  to 
which  J.  B.  Llles  was  entitled.  Plaintiff  ex- 
cepted to  these  credits.  Defendant  J.  B. 
Liles  excepted  to  the  finding  of  the  master 
as  to  the  $3,000  being  no  liability  of  defend- 
ant growing  out  of  tbe  guardianship,  but  as 
to  defendant's  debt  of  F.  M.  Trlmmler. 
When  Judge  Gage  heard  the  cause  be  struck 
out  the  $1,17S  of  the  credits  allowed  by  tbe 
master,  and  when  he  came  to  pass  on  tbe 
exceptions  relating  to  the  $3,000  be  declared 
he  was  unable  to  bring  himself  to  a  restful 
conclusion  either  to  c<wfirm  or  overrule.  He 
therefore  ordered  that  the  following  Issue  be 
referred  for  trial  by  a  Jury,  and  that  defend- 
ant be  the  actor  therein,  to  wit:  "Was  $3,000 
of  tbe  note  and  mortgage  for  $4,060.51  by  J. 
B.  Llles  to  F.  M.  Trlmmler  save  harmless  F. 
M.  Trlmmler  as  the  surety  on  the  $24,000 
bond  of  J.  B  Llles  to  the  prouate  Judget 
Let  the  verdict  be  'Tes*  or  'No,*  as  the  Jury 
find."  Both  sides  to  the  controTersy  appeal 
from  this  decree. 

Tbe  six  exceptions  of  the  plaintiff  relate 
mainly  to  alleged  errors  of  the  circuit  Judge 
In  not  confirming  master's  finding  as  to  tbe 
$3,000.  These  errors  are  alleged:  (1)  Be- 
cause, the  order  of  reference  being  consented 
to  it  was  obligatory  upon  the  circuit  Judge 
to  confirm,  modify,  or  reject  or  recommit 
the  same,  and  the  circuit  Judge  bad  no  power 
to  order  an  issue  for  trial  before  a  Jury.  (2) 
In  ruling  certain  testlmoi^  competent,  which 
it  Is  Insisted  by  the  a^llants  that  such 
testimony  tended  to  vary  or  contradict  the 
terms  of  written  Instruments.  (S)  That  the 
testimony  of  J.  B.  Liles  and  Henry  Llles.  ob- 
jected to.  was  competent  when  It  was  clear- 
ly Incompetent  as  in  violation  of  section  400 
of  the  Code.  (4)  Because  the  order  framing 
an  issue  to  be  tried  at  some  other  term  of 
court  was  incompetent;  for,  if  the  circuit 
Judge  could  form  an  Issue,  It  must  have  been 
tried  before  himself.  <5)  Because  tbe  clrcul* 
Judge  erred  In  not  ruling  as  obnoxious  to  sec- 
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tlon  400  of  tbe  Gode  oeitaln  teattanony  <^  J. 
B.  Lilea  as  to  traasacUons  and  communlca- 
tlons  between  aald  Liles  and  Trimmler.  (6) 
Because  hla  honor  eired  In  making  liles  ttie 
actor. 

'  We  will  flrst  dispose  ot  the  exceptions  pre- 
sented by  i^ntlff  relating  to  tbe  framing  of 
an  issue  for  trial  before  a  jory.  Snob  order 
was  perfectly  ctHopetent.  When  tbe  excep- 
tions to  tbe  master'a  r^ort  came  on  to  be 
beard,  tbe  circuit  Judge  dedares  that  be 
was  prepared  nettlier  to  confirm  nor  to  re- 
ject It  The  dlt&ciilty  suggested  by  the  cir- 
cuit Judge  was  that  be  had  no  sight  of  the 
witnesses  and  that  he  bad  no  knowledge  bow 
Trimmler  or  Llles  were  accustomed  to  trans- 
act business.  Any  other  circuit  Judge  would 
be  subjected  to  the  same  difflcultles  If  tbe  re- 
port was  recommitted  to  the  master  and  a 
new  report  was  made.  Hence  all  that  was 
left  was  to  frame  an  issue  to  be  tried  by  a 
Jury,  who  could  see  the  witnesses  for  them- 
selves, and  could  be  made  to  see  bow  Llles 
and  Trtmmier  transacted  business  together 
or  by  themselTes.  As  early  as  the  case  of 
Gibson  T.  Broadfoot,  8  Desaus.  588,  589,  it 
was  held  that  a  chancellor  could  recommit  a 
report  to  the  master  for  causes  like  tbe  pres- 
ent. It  has  always  been  in  the  power  of  a 
chancellor  to  frame  an  Issue  out  of  chancery 
for  trial  by  a  Jury,  and  in  such  cases  be  can 
name  tbe  party  who  Is  to  uphold  the  affirma- 
tive of  the  issue.  So  far  as  framing  an  issue 
out  of  term  time  and  without  a  motion  there- 
for, we  may  say  this  action  was  heard  at  a 
regular  term  the  court,  but  the  decree 
could  not  be  framed  by  the  chancellor.  Wal- 
lace T.  Railroad  Co.  (S.  C.)  16  3.  E.  35.  is  an 
apt  illustration  of  dedsious  being  made  ot 
causes  besrd  during  term  time,  but  not  actual- 
ly rendered  uotll  after  court  has  adjourned. 
In  such  cases  the  law  refers  the  decision  to 
tbe  term  at  which  heard.  The  circuit  Judge 
needed  no  motion  for  reference.  It  was  with- 
in bis  own  discretion.  When  the  cause  came 
before  Judge  Gage  for  a  hearing,  of  course, 
tbe  exceptions  and  the  master's  report  were 
before  him.  The  moment,  however,  he  thus 
acquired  Jurisdiction  of  these  Issues  raised 
by  the  exceptions  to  the  master's  report,  it 
was  perfectly  competent  for  the  circuit  Judge 
to  confirm,  modify,  reverse,  or  recommit,  or 
to  frame  an  Issue  or  issues,  within  the  lines 
made  by  the  exceptions  made  to  the  mas- 
ter's report,  for  trial  by  a  Jury.  So  far  as  the 
second  exception  ta  concerned,  we  may  re- 
mark it  is  no  longer  an  open  question  In  this 
state  that  inquiry  based  npon  testimony  may 
be  made  as  to  the  consider^lon  of  a  written 
Uutmment  See  K^ban  v.  Ryan.  10  B.  0. 
862;  Willis  T.  Hammond.  41  S.  a  153.  1»  S. 
B.  310;  Sloan  t.  Glbbee.  56  S.  G.  480,  SQ  8. 
B.  408.  The  third  excepti(m,  relating,  as  It 
does,  to  the  testimony  of  J.  B.  Liles  and  Hen- 
ly  Llles  as  to  alleged  transactions  or  com- 
mmlcations  wltlt  F,  M.  Trimmler,  now  de- 
ceased, and  thus  being  obnoxkms  to  the  400 
section  of  the  Code,  really  calla  for  a  slight 
notice  by  mt  tax,  InaamnCh  aa  Ois  testi- 


mony related  to  the  98.000.  which  matter  is 
to  be  tried  under  an  Issue  found  by  a  Jnry. 
we  cannot  say  that  either  one  of  the  witness- 
es will  be  examined  before  tbe  Jur>'  on  this 
issue.  We  cannot  say  now  whether  seeti<m 
400  will  exclude  such  testimony  or  not  It 
depends  upon  circumstances.  Of  course,  sec- 
tion 400  Is  soond  law  and  must  be  enforced. 
This  exception  Is  overruled.  We  have  al- 
ready disposed  of  the  fourth  exception.  It  Is 
overruled.  The  fifth  exception  is  disposed  of 
In  our  remarlut  in  considering  the  third  ex- 
ception; and  so,  also,  are  the  fifth  and  sixth 
exceptions. 

It  remains  for  us  to  consider  the  exceptions 
presented  by  tbe  defendants.  All  of  these 
exceptions  relate  to  questions  lilnging  upon 
the  disallowance  of  $1,175  worth  of  items  pre- 
sented by  J.  B.  Liles  as  credits  to  which  be 
was  entitled  In  his  note.  While  this  court 
must  try  anew  all  matters  of  fact  at  Issue 
In  an  equity  cause,  yet  we  hold  the  appellant 
to  the  duty  of  showing  us  by  the  testimony 
that  the  circuit  Judge  has  erred  in  his  findings 
of  fact.  We  have  studied  the  testimony 
closely,  and  the  remarks  of  the  defendant 
thereupon,  and  yet  we  are  bound  to  admit, 
after  that  careful  study,  that  our  IncllnatiMis 
are  In  favor  of  the  findings  of  the  circuit 
Judge.  These  exceptions  most  be  overmied. 
It  la  tbe  Judgment  of  this  conrt  that  tbe 
Judgment  of  the  circuit  conrt  be  afllrmed. 


DORN  T.  GEORGIA.  0.  A  V.  RT.  CO. 

(Supmne  Court  of  South  Carolina.  Aug.  1. 
1900.) 

BAILROAX>-BXOAVATION-  DUTY    TO  GUARD- 
ALLKOATIONS— CAUSE  OP  ACTION. 

The  complaint  alleeed  that  L.  street  aud 
two  railroads  ran  parallel  throngh  the  town; 
that  between  the  two  railroads  was  a  foot- 
path, which  the  town's  people  had  habitually 
used  for  years;  that  defendant's  road  passed 
under  L.  street  an.d  the  other  two  roads  in  a 
deep  cut,  and  that  defendant  bridged  the  cut 
at  L.  street;  that  it  was  defendant's  duty  to 
maintain  a  safeguard  at  the  cut  on  the  path 
between  the  two  other  railroads;  that,  to  pro- 
tect passers  on  the  path  between  the  said  rail- 
roads, two  posts  were  placed  In  the  ground,  and 
connected  hj  pianks  or  railings;  that  defendant 
allowed  tbe  ^uard  to  become  rotten;  that  de- 
ceased, passing,  leaned  on  said  guard,  when 
it  broke,  and  deceased  fell  into  the  cut;  that 
deceased's  death  was  due  to  plaintUTa  negli- 
gence in  failing  to  keep  said  safefniard  in  re> 
pair.  Held,  that  the  complaint  failed  to  state 
a  cause  of  action,  since  It  did  not  allege  that 
the  public  had  any  legal  right  to  use  the  path 
between  the  railroads,  or  that  deceased  was 
using  the  path  when  he  was  hurt,  or  that  de- 
feodaot  had  erected  the  safeguard,  tberehy  as- 
suming the  duty  of  guarding  the  cut 

Appeal  from  cf»nmon  pleas  circuit  court  nt 
Greenwood  oonnty;  B.  O.  Watts,  Jndse^ 

Actim  by  James  W.  Dom,  aa  admi&Mntor, 
against  the  Qearg^,  QmllnM.  A  Nortben 
Railway  Company.  From  an  order  at  the 
trial  dlamlaalng  ttw  oom^alot  for  fiUlmc  to- 
atate  a  cause  ot  action,  plalntlfl  appealai  Af- 
llrmed. 
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Sh^tpardB  A  Orier,  appelant.  U  W. 
Pertin.  for  revondent 

JONES.  J.  This  MWeal  Is  from  on  ordetr 
sustaining  a  demurrer  to  the  complaint  for 
failure  to  state  facts  sufficient  to  constitute 
a  cause  of  action.  So  much  of  tbe  complaint 
aa  relates  to  the  contentlOD  Is  as  follows: 
"Third.  That  before  and  at  the  time  of  the 
construction  of  the  said  railroad  by  the  de- 
fendant, and  at  the  times  mentioned  herein- 
after, the  tracks  and  roadbeds  of  the  Colum- 
bia &  GreeuTllle  Railroad  and  the  Charles- 
ton &  Western  CaroUna  Railroad  passed 
through  the  said  town  of  Greenwood,  In  said 
state,  parallel  with  each  other  and  with 
Logan  street,  therein,  near  a  blacksmith  shop 
known  as  'Beaudrot's  Shop,'  and  nearly  oppo- 
site to  the  dwelling  known  as  the  'Old  Glbbs 
Place,'  In  said  town,  and  are  only  a  few  feet 
apart,  to  wit  about  ten  feet;  that  ever  since 
the  construction  of  the  said  Columbia  & 
Greenrille  and  the  Charleston  ft  Western 
CaroUna  Railroads,  and  at  the  times  men- 
tioaed  hereinafter  and  prior  thereto,  and  now, 
the  people  of  the  said  town  of  Greenwood. 
In  going  from  one  part  thereof  to  another, 
passed  and  repassed  between  the  said  roads 
without  objection  or  hindrance,  between 
which  said  roads  thereat  there  was  at  the 
times  hereinafter  mentioned,  and  prior  there- 
to, and  now,  a  well-beaten  and  much-frequent- 
ed footpath,  along  which,  as  aforesaid,  the 
people  of  the  said  town  walk,  and  along 
which  they  have  walked  for  years,  and  at  the 
times  faerefnafter  mentioned.  Fonrtb.  That 
In  the  construction  of  their  said  railroad  the 
defendant  ^iproaetaed  the  said  Oolnmbla  & 
GreenTille  and  the  mid  Charleston  &  West- 
em  Carolina  roadbeds  at  right  angles,  ap- 
proximately, and  In  the  oonstmctlon  thmof 
the  defendant  made  a  long  and  deep  cut  or 
excavation,  and  thereby  passed  underneath 
the  said  Logan  street,  within  the  Umlta  of 
tbe  said  town,  and  at  a  point  near  a  small 
distance  below  the  shop  therein  known  as 
*Beaiidrot's  Shop.'  and  in  front  of  and  nearly 
oKiosite  to  the  dwelling  known  as  tbe  'Old 
Olbbs  Place.'  Fifth.  That  the  ssid  defendant 
erected  a  Mdge  over  the  said  cut  where  It 
Intersected  the  said  Loffui  street;  that  the 
distance  between  tbe  said  bridge  and  tbe 
roadbed  of  the  said  Columbia  ft  GreenTille 
Bailroad  Is  only  a  few  feet,  to  wit,  about  15 
feet;  that  the  distance  between  the  said 
roadbed  of  the  laJd  Colombia  ft  GreenTille 
and  the  Charleston  ft  Western  CaroUna  Ball- 
roads,  wblcb  thereat  are  pandlel,  is  only  a 
few  feet,  to  wit,  about  ten  feet;  that  It  was 
tbe  duty  ot  tbe  defendant  to  maintain  and 
ke^  In  good  repair  a  safe  and  suitable  safe* 
guard  at  and  along  the  space  between  the 
two  said  roadbeds  thereat,  to  protect  persons 
there  passing  from  walking  ot  falling  Into  the 
said  cat;  that,  to  protect  peracms  from  walk- 
ing or  falling  Into  the  said  cut  between  tbe 
roadbed  of  the  said  Ctrtumbla  ft  Gre«iTllle 
and  Charlestoi  ft  Western  Carolina  Rallioad. 
two  posts  were  placed  In  the  ground,  in  an 


upright  portion,  whkh  two  posts  were  con- 
nected by  two  plank  or  railing;  that  the  said 
defendant  failed  and  neglected  to  keep  and 
maintain  In  good  repair  tbe  said  posts  and 
the  said  plank  or  railing;  on  tbe  contrary, 
permitted  them  to  become  UDsoand  and  rot- 
ten, and  Utterly  worthless  as  a  safeguard 
against  persons  walking  or  falling  into  said 
cut  Sixth.  That  on  or  about  the  12th  day 
of  April,  1898,  GroTer  O.  Dom,  late  of  said 
county  and  state,  an  Infant  abont  eleven 
years  old,  was  sent  on  a  mission  by  his  moth- 
er, and  had  to  pass  by  and  near  to  the  said 
cut  and  between  the  roadbed  of  said  Carolina 
ft  Northern  and  the  Charleston  &  Western 
Carolina  Railroads  in  said  town;  that  as  he 
was  passing  some  chlldTen  on  the  other  side 
of  said  cut  knocked  a  ball  which  fell  Into  the 
said  cut;  that  the  said  child,  Grover,  went 
to  the  edge  of  tbe  cut,  to  see  the  ball  at  the 
bottom,  and,  for  support,  rested  his  hand  on 
the  said  plank  or  railing  which  connected  the 
said  post;  the  said  plank  or  railing  not  being 
fastened  or  nailed  to  the  said  post,  although 
It  appeared  to  be  nailed,  gave  way,  and  said 
post,  being  entirely  rotten,  also  gave  way, 
and  he  fell  to  the  bottom  of  said  cut,  and  was 
thereby  so  bruised  eud  broken  and  injured 
internally  that  he  died  In  a  few  hours. 
Seventh.  That  the  death  of  the  said  boy, 
GroTGT  C.  Dom,  resulted  from  the  negligence 
of  the  said  defendant  In  falling  to  maintain 
and  keep  in  good  repair  the  said  posts  and 
the  said  plank  or  railing  which  connected 
them,  as  a  safeguard  against  persons  there 
passing  from  walking  or  falling  Into  the  said 
cut"  Tbe  order  of  Judge  Watts  sustaining 
the  demurrer  does  not  specify  In  what  par* 
tlcular  tbe  complaint  wag  Insufficient,  but  It 
appears  tn  the  "case"  iwreed  upon  for  this 
hearing  that  Judge  Watts,  in  his  remarks 
upon  tbe  motion  to  dismiss  the  complaint, 
particularized  upon  this:  'TThat  It  did  not 
appear  from  tbe  complaint  that  the  public 
bad  acquired  legally  the  right  to  use  the  al- 
leged footpath  In  passing  from  one  point  of 
Greenwood  to  the  other." 

The  first,  second,  third,  sixth,  and  ninth  ex- 
ceptions, imputing  error,  assume  that  the  com- 
plaint alleges  that  the  defendant  erected  the 
posts  and  plank  as  a  safeguard  to  said  excava^ 
tlon,  to  protect  persons  from  walking  or  fall- 
iag  therein.  The  complaint  does  allege  the 
erection  of  said  posts  and  plank,  bat  It  was  ruA 
alleged  by  whom  they  were  erected.  It  appears 
that  said  Btructiu«  was  with  the  10-foot  space 
between  the  parallel  tracks  of  two  other  rail- 
road cnnpanles.  In  the  absence  of  a  positive 
aremient  of  the  fact.  It  cannot  be  said  that 
the  deftfudut  erected  said  alleged  safeguards, 
and  then  argue  tberefrom  that  tbe  defendant 
thereby  recognised  and  assumed  the  duty  to 
safeguard  said  excaTatlML  The  complaint 
waa  detectlTe  in  not  stating  facta  from  which 
it  could  be  Inferred  that  it  was  the  duty  of 
'the  defendant  to  properly  safeguard  the  ezca- 
Tatlon  <m  Its  premises^  A  general  auction 
ot  duty,  without  a  statement  of  facts  from 
vhl(±  such  duty  woold  arise.  Is  bunffi^oit 
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In  order  to  ihow  tbat  defendant  owed  plain* 
tiff  any  dntj  to  safeguard  said  excavation,  It 
was  essential  for  plaintiff  to  allege  by  what 
right  be  was  on  lald  premises  wbere  he  was 
Injured,  so  as  to  create  a  corresponding  duty 
In  defendant  to  use  reasonable  precautions  to 
protect  biin  from  danger.  The  complaint  al- 
leged something  about  a  well-beaten  and 
much-frequented  footpath,  along  which  the 
people  of  Greenwood  bad  for  years  been  ac- 
customed to  pass  and  repass;  but,  as  said  by 
the  circuit  Judge,  it  was  not  alleged  that  the 
public  had  acquired  legally  the  right  to  use 
said  path.  Nor  was  it  alleged  that  plaintiff 
was  using  said  path  at  the  time  of  the  injury. 
Nor  was  it  alleged  how  near  the  said  excava- 
tion was  to  said  path,  so  as  to  enable  an  In- 
ference whether  the  excavation  was  so  dan- 
gerously near  as  to  Imperil  persons  rlgbt- 
fuliy  using  said  path;  for.  as  tersely  stated 
by  the  same  Judge.  "Precaution  Is  a  duty 
only  so  far  as  there  Is  a  reason  tor  apprehen- 
sion." The  mere  fact  that  defendant  had 
made  such  excavation  within  the  town  of 
Greenwood,  of  its^f,  is  not  sufficient  to  lm< 
pose  the  duty  to  safeguard  It  against  all 
persona  who  might,  from  motives  of  cariosity, 
sport,  or  otherwise,  venture  too  near.  Find- 
ing no  error  therehi,  the  Judgment  of  the 
circuit  court  is  affirmed,  with  leave  to  amend 
the  complaint  aa  plaintiff  may  be  advised 
within  2U  days  after  the  flUnc  ol  the  remit' 
titnr  hueln. 


BLMOBBI  BLMOBA 
(Supreme  C3onrt  of  Soath  Chiolina.  July  2% 

1900.) 

■XEOITTORS   AND   ADHINISTRATOB8  —  CLUV 
AND  DBLIVKRT— PERSONAL  FROP- 
BRTT— ACTIONS. 

An  action  of  claim  and  delivery  cannot  be 
maintained  against  an  exeentor  of  an  estate 
to  recover  possesion  of  personal  property  un- 
lawfully wftfabeld  Ij  him.   {Bj  divided  court.) 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  R.  OL  Watts,  Judge. 

Action  of  claim  and  dellrery  by  It  0.  El- 
more agalnat  J.  T.  Elmore,  executor  of  the 
last  will  and  testament  of  George  Elmore, 
deceased.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  ai^eals.  Affirmed. 

W.  R.  Blcb^»  for  appellant  J.  L.  M,  Irl^. 
for  respondeat. 

GABY,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  tacts:  "On  the  21et  day 
of  November,  1896,  appeUant.  L.  a  Elmwe. 
named  above,  commenced  this  action  In  Uag- 
Istrate  J.  M.  Hndgou'  court,  In  Laurois 
county,  against  J.  T.  Elmore,  aa  executor  of 
the  last  will  and  testament  of  George  El- 
more^ deceased,  the  defendant  (respondent) 
above  named,  to  recover  pooaesslon  of  a 
mulot  alleged  to  be  of  value  of  sevenly-flve 
hilars.  On  the  trial  of  the  ease;  Magistrate 
Hndgens  dismissed  plalntUTa  eomidalnt  upon 
the  grounds  that  the  actl<m  was  prematurely 
brought,  and  that  tiie  i^alntUE  had  not  gfren 


any  undertaking.  The  plaintiff  appealed  to 
the  circuit  court  of  common  pleas  for  Lau- 
rens county,  alleging  error  on  the  part  of  the 
magistrate.  The  appeal  was  heard  at  Feb- 
ruary, 1800,  term  of  court,  by  Judge  George 
W.  Gage,  who  reversed  the  Judgment  of  the 
magistrate,  and  remanded  the  case  to  the 
court  of  J.  M.  Hudgens,  magistrate,  or  his 
successor  in  office,  for  trial.  There  was  no 
appeal  from  Judge  Gage's  order.  On  the  8th 
day  of  July,  1890,  the  case  was  tried  before 
J.  W.  Peterson,  magistrate,  who  had  succeed- 
ed J.  M.  Hudgens  as  magistrate,  at  Laurens, 
S.  C.  Before  the  plaintiff  closed  the  testi- 
mony, and  before  he  concluded  the  examina- 
tion of  his  first  witness.  Magistrate  Peterson 
granted  a  nonsuit  The  plaintiff  again  ap- 
pealed to  the  circuit  court  of  common  pleas 
for  Laurens  county,  upon  Tsrious  grounds. 
The  second  appeal  was  beard  at  October. 
1890.  term  of  court  by  Judge  R.  C.  Watts, 
who  did  not  consider  plalntlfrs  grounds  of 
appeal,  but  dismissed  plaintiff's  appeal  and 
confirmed  the  Judgment  of  the  magistrate  on 
the  ground  that  no  action  of  claim  and  deliv- 
ery of  personal  property  could  be  sustained 
against  a  party,  as  executor,  for  an  unlawful 
possession.  The  plaintiff  appeals  to  tbts 
court,  alleging  error  on  the  part  of  Judge 
Watts." 

'ihe  practical  question  raised  by  the  ex- 
ceptions is  whether  there  was  error  In  the 
ruling  of  the  circuit  Judge  that  "no  action 
of  claim  and  delivery  of  personal  property 
could  be  sustained  against  a  party,  as  execu- 
tor, for  an  unlawful  possession."  There  can 
be  no  question  as  to  the  manner  In  which 
the  defendant  came  into  possession  of  the 
proiwrty,  for  In  his  answer  he  allege  aa  a 
fact  which  the  plaintiff  does  not  deny,  that 
he  came  Into  posBesslon  of  the  mule  aa  the 
executor  of  the  will  of  George  Elmore,  de- 
ceased. In  7  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
832,  the  doctrine  Is  thus  laid  down:  '*At 
common  law  no  action  founded  upon  a  tort 
committed  by  the  deceased,  for  which  dam- 
ages only  could  be  recovered  as  satisfactiwi, 
such  as  trespass,  trover,  false  Imprlsoomait, 
assault  and  battery,  slander,  deceit,  •  •  • 
and  the  like,  where  the  declaiatloa  Imputed 
a  tort  to  person  or  property,  and  the  plea 
must  be,  'Not  guilty.*  lay  agalnat  his  execu- 
tor or  administrator.  But  if  by  reason  of 
the  tort  the  estate  has  derived  pecuniary  ad- 
vantagi!,  the  represoitatlve  could  be  ctnnpel- 
led  to  account  to  the  Injured  party.  In  another 
form  01  action,  for  the  benefit  ao  obtained. 
Thus,  if  goods  wrongfully  taken  away 
tbe  deceased  remain  In  specie  in  tbm  bands 
of  tbe  executor  m  administrator,  the  rlghtfid 
owner  might  maintain  replevin  or  deUnoe 
against  such  executor  or  administrator  to  re- 
cover them  back;  or  trover,  laying  ^  con- 
version to  have  been  by  the  rcprcacnta- 
tlve;  or.  If  Hold,  an  actum  fer  mon^  had 
and  received  to  recow  their  value**  In  3 
Wailams,  Bz*rs,  1602,  It  IS  saM:  **In  some. 
howevCT.  oi  the  casee  above  m«UonedL  ■ 
remedy  may  be  had  against  the  executor  or 
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administrator  In  another  form.  Thus,  al- 
thongh  at  the  commoQ  law  an  action  of  tro- 
ver upon  a  converBlon  of  the  testator  dies 
with  blm,  yet  if  the  goods,  etc.,  taken  away 
continue  stlU  In  8i>ecie  In  the  hands  of  the 
executor  or  administrator  of  the  wrongdoer, 
replevin  or  detinue  will  He  against  such  ex- 
ecutor or  administrator  to  recover  them  back; 
or  trover,  laying  the  conversion  to  have  been 
by  the  executor;  or,  in  case  they  are  sold,  an 
action  for  money  bad  and  received,  to  re- 
cover their  value."  The  following  cases 
throw  light  upon  this  question:  Jenkins  v. 
Bennett,  40  S.  O.  393,  IS  S.  B.  929;  Huff  v. 
Watklns,  20  S.  a  477;  Chaplin  v.  Barrett, 
Rich.  Law.  284;  Ford  v.  CaldweU,  3  Hill, 
348:  Mlddleton'B  Ex'rs  t.  Boblnson,  1  Bay,  58. 
If  the  testator  had  sold  the  mule,  the  platai- 
tiff  could  have  sued  the  executw  for  the 
value  thereof,  and  we  see  no  reason  why  he 
anoald  not  be  allowed  to  recoTer  the  specific 
IMwperty.  If  be  can  show  that  it  belongs  to 
him.  Blnce  there  is  no  questlcoi  that  the  mnle 
came  Into  the  possession  of  the  defendant  as 
executor  of  the  testator's  will,  I  think  the 
Jndgmait  at  this  ooort  should  be  that  the 
judgment  of  the  circuit  court  be  rerersed. 
and  the  ease  remanded  for  a  new  trial;  but, 
as  two  manbers  of  this  court  aie  of  the  con- 
trary o^nton,  the  Judgment  of  the  circuit 
court  most  stand  affirmed.  * 

I*OFB,  J.  (conconlng).  I  am  conadons  that 
an  example  is  to  be  set,  but  I  am  ready  to 
assist  In  setting  Bu6h  tataropla.  1  cannot  cm* 
ceive  that  a  man  who  takes  my  mnle,  and 
then  dies,  having  named  an  executor,  which 
executor  takes  possession  of  my  mule  as  as- 
sets of  his  testator's  estate,  to  be  1^  blm  ad- 
ministered, and  upon  my  demand  for  my  mnle 
decUnes  to  surrender  the  mnle  to  me,  and, 
when  I  sue  him  to  recover  my  mule  In  a  mag- 
istrattfs  court,  bis  reply  is.  "You  cannot  sue 
In  claim  and  dellrery,"  will  be  protected  by 
law.  If  the  execntor  surrenders  the  mnle  on 
my  dnnand,  without  suit,  will  not  he  have  to 
account  for  smdi  surrender  to  the  legatees  of 
his  tutator?  If  the  executor  refuse  to  sur- 
render, must  I  stand  by  and  take  no  steps  to 
recover  my  mnle?  If  the  executor  had  been 
the  original  tort  feasor.  I  admit  he  could 
plead  that  bis  taking  of  the  mule  was  his 
personal  act,  and  In  no  manner  connected 
with  his  testator's  estate.  But  the  testator 
took  my  mnle,  and  died  with  said  mule  in  his 
possession  (which  last,  we  have  heard  it  said, 
was  nine  points  out  of  a  possible  ten  In  the 
law).  His  executor  succeeds  to  the  testator's 
poeswston,  in  his  representative  character. 
When  I  demand  my  mule,  and  I  am  refused 
possession  of  him  by  such  executor  on  the 
ground  that  the  mule  belonged  to  the  esbite 
of  his  testator,  of  course  I  must  sue  him  as 
oxecutor.  I  concur  In  the  opinion  of  Justice 
OAKY  and  the  judgment  of  leversaL 

McIVEB,  C  3.   Being  unable  to  concur  In 
the  conclusion  reached  by  Mr.  Justice  OABY 
in  the  opinion  which  he  has  prepared  In  this 
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case,  I  propose  to  state  the  grounds  of  my 
dissent.  The  appeal  turns  upon  the  single 
question  whether  the  circuit  Judge  erred  in 
holding  that  an  action  of  claim  and  delivery 
of  personal  property  brought  against  the  de- 
fendant as  ^ecutor  of  the  will  of  the  testa- 
tor, George  Elmore,  under  the  allegations  that 
he,  as  such  executor.  Is  In  the  unlawful  pos- 
session of  such  property,  cannot  be  maintain- 
ed, but  that  such  action  should  have  been 
brought  against  the  defendant  Individually, 
and  not  as  executor.  This  Is  an  Important 
question,  far-reaching  in  its  results,  and,  It  Is 
claimed,  has  never  heretofore  been  distinctly 
decided  In  this  state.  It  Is  not  a  mere  ques- 
tion of  pleading  or  of  the  proper  parties  to 
an  action,  but  Its  decision  vitally  affects  the 
Interests  of  those  who  may  be  interested  In 
the  estates  of  decedents;  for  If  this  case  Is 
allowed  to  proceed  In  Its  fwesent  form,  and 
the  [dalntlff  shall  succeed  In  establishing  his 
right  to  the  possession  of  the  mule  sued  for. 
or  damages  In  lieu  thereof,  then  It  is  dear 
that  a  llaMllty  will  be  fastened  upon  the  es- 
tate of  the  testator,  not  by  reason  oi  any  act 
of  his  own  <for  it  is  distinctly  declared  that 
"no  wrong  Is  Imputed  to  defendant's  testa- 
tor"), but  solely  because  of  a  tort  committed 
by  the  defendant,  who  has  been  appointed 
executor  of  the  testator's  win.  Bo  that  it 
seems  to  me  that  the  practfcal  inqntary  Is 
whether  one  who  has  been  Intnuted  by  a  de- 
cedent with  the  executl<m  of  his  will  can  by 
any  act  or  omission  of  his  own  fasten  a  le- 
gal liability  upon  the  estate  of  his  testator. 
In  the  absence  of  any  provision  In  the  will 
investing  him  with  authority  so  to  do;  and  It 
Is  not  pretended  that  there  is  any  such  prvti- 
sion  in  the  will  in  the  case. 

The  doctrine  is  weU  settled  ttuA  ndther  an 
execntor.  In  the  absence  of  authority  in  the 
will  BO  to  do,  nor  an  administrator,  can,  by 
contract,  either  expreu  or  imidied,  fanpose 
any  new  debt  upon  the  estate  of  tbe  testa* 
tor  or  Intesfhte.  as  the  case  may  be.  ll^elh 
T.  Smith,  2  Tread.  Const  676  (reported,  also. 
In  3  Brer.  6U);  Kehbe  t.  Price,  2  Nott  & 
Hca  828,  where  Mr.  Justice  Huger,  In  de- 
livering the  opinion  ot  the  court,  said  that 
the  point  had  been  repeatedly  decided;  O'Neall 
T.  Abney,  2  Bally.  817;  Wilson  Hugglns, 
11  Rich.  Law,  410;  Cook  v.  Cook.  24  S.  C. 
204.  This  rule  Is  also  recognised  In  the  court 
of  equity,  as  may  be  seen  by  reference  to  the 
case  of  Boggs  v.  Reid.  frtilch,  though  an  eq- 
uity case,  Is  reported  In  the  appendix  to  8 
Rich.  Law,  at  page  450.  So,  also,  It  seems  to 
be  the  well-settled  rule  elsewhere;  for  It  Is 
said  In  11  Am.  &  Eng.  Enc.  Law  (2d  Ed.)  at 
page  932  of  that  very  valuable  work:  "The 
rule  Is  well  settled  that  an  executory  con- 
tract of  an  executor  or  administrator,  if  made 
on  a  new  and  Independent  consideration,  mov- 
ing between  the  promisee  aod  the  execntor  or 
administrator,  as  promisor,  is  his  personal  con- 
tract, and  does  not,  In  the  absence  of  au- 
thority given  1^  statute  or  by  the  will  of  the 
decedent,  bind  the  estate,  though  the  con- 
sideration moving  tiom  the  promisee  Is  such 
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that  tbe  executor  or  admlnlBtrator  could  prop- 
erly hare  paid  trom  the  asseta,  and  been  al- 
lowed for  on  the  settlement  of  his  accounts. 
So  Inflexible  Is  the  rule  denying  to  personal 
repreaentatives  the  power  to  bind  hj  any  orig- 
inal contract  the  estates  committed  to  their 
charge,  that  its  application  Is  not  affected  by 
the  fact  that  the  contract  was  made  or  the 
debt  incurred  for  the  benefit  of  the  estate."— 
citing  quite  an  array  of  authorities.  I  may 
add,  howeTcr,  that  notwithstanding  this  well- 
cettled  rule  a  court  of  equity,  in  a  pn^r 
case,  where  an  executor  has  paid  an  obliga- 
tion contracted  by  htm  for  the  benefit  of  the 
estate,  will  allow  him  credit  for  tbe  amount 
BO  paid,  although  no  action  could  be  main- 
tained against  him  as  executor  to  enforce  the 
payment  of  such  obligation,  though  this  is 
scarcely  pertinent  to  the  present  Inquiry. 

Now,  If  an  executor  or  administrator  has 
no  power  to  fasten  upon  the  estate  which  he 
represents  any  liability  by  contract,  elth^ 
express  or  implied,  even  though  such  con- 
tracf  may  be  entered  Into  for  the  benefit  of 
the  estate,  how  much  stronger  Is  the  reason 
for  holding  that  an  executor  has  no  power  to 
fix  upon  the  estate  placed  In  hie  charge  any 
liability  for  any  tort  that  he  may  commit, 
und  hence  that  no  action  based  upon  a  tort 
committed  by  him  can  be  maintained  against 
him  aa  executor,  for  that  would  be  Imposing 
upon  the  estate  a  liability  toe  hla  own 
wrongful  act.  Hill  view  Is  suppwted  by 
authority.  See  11  Am.  ft  Eng.  Enc.  Law 
Ed.)  at  page  042.  where  it  la  aald:  *'Execa- 
tors  and  admlnlatratora  can  create  no  Ua- 
blllty  against  the  eetatea  represented  by 
then  by  any  tortloiH  or  wrongCnl  act  TMt 
torts  are  their  indlTldnal  acta,  for  which 
the  only  remedy  of  the  penon  iqjured  la 
against  them  Indlrldnally,  and  the  rule  is 
the  aame  whethw  the  Injury  results  from 
intentional  wrons  or  negUgoice."  On  tbe 
next  page  of  the  aame  volume,  under  subdl- 
rlsion  17.  treating  of  the  HablUty  of  an  ex- 
ecutor or  administrator  for  taking  property 
of  third  peraons,  I  find  tbe  following  lan- 
guage: "It  an  executor  or  administrator,  aa 
such,  receives  money  or  takea  possession  of 
property  to  wblcb  tbe  estate  has  no  right, 
be  ia  liable  to  an  action  by  tbe  real  owner 
for  its  recovery.  Tbe  authorities  are  uni- 
form In  holding  thlBt  and  they  generally  hold 
that  he  Incura  personal  liability;  but  there 
ia  some  diversity  aa  to  whether  hla  liability 
Is  only  personal,  or  whether  he  also  becmnea 
liable  In  bis  representative  capacity.  The 
English  courts,  adhering  to  tbe  principle  that 
an  necvtor  or  administrator  has  no  pow«r 
to  create  any  new  liability  on  the  estate^ 
bold  that  he  becomes  liable  In  his  Individual 
capacity  alone,  though  the  money  or  prop- 
erty is  applied  to  the  purposes  of  the  eatato; 
and  some  of  the  decisions  in  the  United 
States  are  to  the  same  eCfecfr-dting  cases 
from  the  states  of  Alabama.  Arkansas.  Iowa, 
Massachusetts,  Mississippi.  New  Jersey,  Penn- 
sylvania, and  Virginia.  The  writer  of  the  ar- 
ti<de  In  the  Encylopsedla  then  proceeds  to  say: 


'  But  other  antborttlea  have  adopted  a  more 
equitable  rule,  and  hold  that,  If  an  executor 
or  administrator  has  applied  to  the  use  of  the 
estate  money  or  proceeds  of  property  beloi%- 
ing  to  third  persons,  he  Is  liable  in  his  rep- 
resentative capacity,  and  that  the  person  In- 
jured may  elect  whether  he  will  hold  tbe 
executor  or  administrator  liable  personally 
or  in  bis  representative  capacity."  The  cases 
of  FatA  V.  Caldwell.  S  Hill.  24S,  and  Huff  t. 
Watktns,  20  8.  a  477,  seem  to  indicate  that 
the  courts  of  this  state  are  disposed  to  hold 
what  the  writer  In  the  Sncydopcedla  calls  the 
''more  equitable  doctrine,"— that,  where  tbe 
estate  of  a  decedent  has  received  benefit  from 
the  use  of  money  or  property  not  rightfully 
belonging  to  It,  an  action  ex  contractu,  but 
not  an  action  ex  delicto,  may  be  maintained 
against  the  executor  or  administrator,  as  the 
case  may  be.  in  his  representative  capacity, 
for  the  recovery  of  the  amount  to  which  the 
estate  has  thus  been  benefited.  This,  It 
seems  to  me.  Is  the  true  and  logical  doctrine, 
but  that  In  ^o  case  can  an  action  ex  delicto 
be  maintained  against  executor  or  administra- 
tor in  his  representative  character.  If  tbe 
tort  upon  which  such  an  action  Is  founded 
was  committed  by  the  decedent,  then  It  dies 
with  him.  Ghaptin  v.  Barrett,  12  Rich.  Law, 
liSi:  Huff  V.  Watklna.  20  8.  C  477.  Bnt,  If 
the  tort  was  committed  by  tbe  eueutor  or 
administrator,  then  the  action  can  only  be 
brou^t  against  him  In  hla  individual,  and 
not  In  bis  representative,  capacity;  for.  as  la 
said  In  the  foregoing  quotation  from  tbe  En- 
cyclopaedia,  "their  torts  are  their  todlvldual 
acts,  for  whlcA  the  only  remedy  of  the  person 
Injured  la  against  tbem  Indlvldnally."  In 
this  connection  It  may  be  noted  that  the  ease 
of  Bose  V.  Cash.  68  Ind.  2T8,  rdied  i^on  by 
the  appellant  Is  one  of  tbe  many  cases  from 
Indiana  cited  to  sustain  the  doeCrlne  laid 
down  in  the  Encyelopsedla,  dted  above,  from 
whldi  I  Infer  that  the  action  In  that  case 
was  brought  against  tbe  d^endant  in  bis  in- 
dividual, and  not  In  bis  representative,  ca- 
pacity, and  that  what  the  court  really  held 
was  that  be  would  be  liable,  "whether  be 
claim  aa  owner,  agent,  adndnistrator.  trustee^ 
custodian,  or  in  any  othee  capadlj,**  If  be 
tortious  withheld  the  poeseoslon  of  tbe  prop- 
erty sued  for  from  tbe  real  ownK.  But  as  1 
have  not  at  presuit  access  to  that  caae.  this 
Is  a  mere  inference  from  tbe  fact  that  I  find 
It  cited  In  the  Ent^dopiedla  to  sustain  a  doc- 
trine contrary  to  that  for  which  it  Is  dted  tai 
the  argument  of  tbe  counsel  for  appellant 
Tte  case  of  MIddleton's  Bx*rs  t.  Boblnaon,  1 
Bay,.  58,  likewise  dted  by  appdiant's  conned, 
has  no  application  to  this  case.  That  waa  a 
spedal  action  on  the  case,  brought  by  Ote  a- 
ecutors.  for  the  value  ol  certain  cattle  taken 
from  tbe  plantetlon  of  testator  tai  his  life- 
time. There  was  also  a  count  In  the  declara- 
tion for  money  had  and  received.  The  court 
sustained  the  action  upon  two  grounds:  First, 
because,  by  tbe  terms  of  tbe  stetute  of  4  Gdw. 
IIL  e.  7.  executors  were  expresdy  allowed  to 
sue  for  trespass  in  taking  away  tbe  i«up«i7 
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of  a  testator  In  his  lifetime;  second,  because 
tbe  tort  might  be  waived,  and  the  action  pro- 
ceed In  assumpsit,  under  the  count  for  money 
had  and  received.    But  It  will  be  obserred 
that  tbe  statute  of  4  Edw.,  now  Incorporated 
In  Rer.  St  1803,  as  section  2319,  only  gives 
the  right  to  executors  to  sue  trespassers,  but 
does  Dot  give  any  right  to  4hlrd  persons  to 
sue  executors  for  trespasses  or  other  torts, 
and  we  know  of  no  statute  which  confers  any 
sucli  rl^ht.  As  to  the  second  ground,  it  only 
proceeds  upon  the  well-settled  doctrine  that 
there  are  cases  In  which  the  tort  may  be 
waived,  and  the  action  proved,  upon  proper 
ailegatlous,  as  an  action  ex  contractu,  as  was. 
properly  allowed  In  that  case,  under  the  count 
In  the  declaration  for  money  had  and  recelv- 
sd,  which  rests  upon  an  ImpUed  assumpsit 
But  In  the  case  now  under  consideration  the 
action  Is  not  brought  by  an  executor  against 
an  alleged  trespasser  upon  the  property  of 
his  testator  (which  Is  the  only  case  prorided 
for  by  the  statute  of  Edward),  but  tbe  ac* 
tion  Is  brought  against  an  executor  for  an  al- 
leged tort  committed  by  htm,  and  there  Is 
no  pretmse  that  the  tort  baa  been  waived. 
It  Is  plain,  therefore,  that  the  case  dted  by 
appellant  haa  no  apidlcatlon  to  the  i»esent 
case.  It  seems  to  me  that  It  would  not  only 
be  anomalous,  bat  Illogical,  to  hold  that  while 
an  administrator  or  executor  cannot  be  sued 
In  hla  repreaeutatlTe  capacity  on  a  contract 
made  by  him,  and  not  by  hla  Intestate  or  tes- 
tator, as  tbe  case  may  be,  whereby  a  new  debt 
or  liability  may  be  fastened  upon  the  estate 
-which  be  represents,  yet  he  may  be  sued  In 
his  representative  capacity  for  a  tort  com- 
mitted by  him.  with  which  his  testator  or 
Intestate  bad  nothing  whatever  to  do  and  la 
In  no  way  responsible  for,  and  tiins  a  new  11a- 
1)1]  Ity  may  be  fixed  upon  tbe  estate  which  he 
represents.   Such  a  doctrine  would  not  only 
"be  anomalous  and  Illogical,  but  would  tend 
to  prejudice,  perhaps  to  destrt^.  the  Interests 
of  OioBe  beneficially  Interested— oftentimes 
minors— In  the  estatoi  of  decedents. 

In  the  present  case  no  wrong  whatever  is 
Imputed  to  defendant's  testator,  and,  on  the 
contrary,  appellant.  In  his  argument,  dis- 
tinctly repudiates  any  intention  to  make  such 
an  Imputation.  The  action  is  based  upon  a 
tort  committed  by  the'  defendant  since  the 
death  of  his  testator.  In  wrongfully  withhold- 
ing tbe  possession  of  the  chattel  sued  for 
from  the  alleged  rightful  owner;  and  for  that 
he  can  only  be  held  liable  in  his  individual, 
and  not  in  his  representative,  capacity.  It  Is 
not  ditHcult  to  conceive  of  a  case  In  which 
Qo  -n'rong  could  be  imputed  to  tbe  testator 
In  taking  and  retaining  the  possession  of  the 
c^hnttel  In  dispute,  and  yet  the  person  who 
may  unlawfully  withhold  the  possession  of 
3ucb  chattel  from  the  rightful  owner  would 
be  guilty  of  a  wrong  In  so  doing.  For  ex- 
ample, if  the  testator  was  entitled  to  a  life 
nterest  in  the  chattel,  with  remainder  over 
:o  tbe  plaintiff,  there  could  be  no  possible 
(vrong  on  the  part  of  the  testator  In  taking 
ind  relalning  the  posaesslon  of  such  chatty 


during  his  lifeUme.    But  If  after  his  death 

any  person,  be  he  executor  or  administrator' 
or  a  third  person,  should  unlawfully  with- 
hold the  possession  of  the  chattel  from  the 
person  entitled  In  remainder,  then  tbe  wrong, 
done  is  that  of  such  person,  for  which  he 
would  be  liable  in  his  individual,  and  not  li» 
bis  representative,  capacity.  If  it  should  t>e 
said  that  it  would  be  a  hard  case  upon  the 
executor  if  he  should  be  held  Individually  re- 
sponsible in  a  case  like  tbe  one  supposed,  tbe 
answer  is  obvious.  The  court  of  equity 
would.  In  a  proper  case,  and  upon  a  proper 
showing  that  the  executor  had  acted  in  good 
faith,  allow  him  credit  for  whatever  he  bail\ 
been  required  to  pay  in  an  honest  effort  to- 
protect  the  Interests  of  the  estate  committed ; 
to  his  charge.  It  is  everyday  practice  to  al- 
low an  executor,  upon  his  ac-countlng.  credits  • 
for  amounts  paid  out  by  him  for  counsel  fees- 
and  other  proper  expenses  Incurred  by  him  In: 
the  management  of  the  estate,  upon  contracts 
for  which  he  is  responsible  in  bis  Individual, 
and  not  In  bis  representative,  capacity,  when- 
ever the  court  Is  satisfied  that  such  obliga- 
tions have  been  Incurred  in  good  faith  for 
the  benefit  of  the  estate.  I  think,  therefore;, 
that  there  was  no  error  upon  the  part  of  the- 
circult  court  in  holding  that  this  action  could: 
not  be  maintained  against  the  defendant  lUi 
his  representative  capacity,  but  that  the  ac- 
tion should  have  been  brought  against  the 
defendant  Individually.  This  view  being  con- 
clusive of  the  case,  tbere  was  no  error  to: 
holding  that  it  was  not  necessary  to  pass  up- 
on appellant's  exceptions. 


BTATB  T.  HOBS.- 

(Sopreme  Oonrt  of  South  Carolina.    Aug;  T^. 
1900.) 

INTOXICATING    LIQUORS— D I SPENSAHT  LalT— 
VIOLATION— INSTRUCTIONS— QUBSTION 
FOR  JURY—PRBJUDICIAL  ERROR. 

1.  On  a  prosecution  for  violation  of  the  dis-- 
pensary  law,  whether  defendant  was  a  manu-  - 
factarer  of  liquor  was  a  qoestioD  for  tbe  jury. 

2.  On  a  prosecutioQ  for  violation  of  tbe  dis- 
pensary law,  an  instruction  that  if  defendnnt'S' 

ftlace  contained  tbe  paraphernalia  for  making- 
iqunr,  and  defendant  was  engaged  in  the  man- 
ufacture of  it,  he  was  guilty,  was  proper. 

3.  An  instruction  in  no  respect  prejudicial  to- 
defendant  cannot  be  urged  as  ground  for  re- 
versal on  appeal. 

4.  An  instruction  leaving  an  inference  to  be- 
drawn  by  the  jury  from  facts  undisputed  and', 
uncontradicted  by  evidence  in  tbe  case  is  not 
prejudicial  error, 

5.  On  a  prosecution  for  violation  of  the  dis- 
pensary law,  an  tnstrnctlon  that  the  law  says 
no  man  Bhall  keep  a  place  where  liquor  Is  to  - 
be  manufactured  is  not  erroneous,  as  mislead- 
ing, since  the  words  "is  to  be"  would  be  un- 
derstood to  mean  after  the  enactment  of  such . 
law: 

Appeal  from  general  sessions  circuit  court 
of  Spartanboi^  county;  R.  C.  Watts.  Judge. 

Joseph  Koss  was  convicted  of  a  violation 
of  the  dispensary  law,  and  he  appeals.  Af- 
firmed. 
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Balph  Carson,  for  appellant  Mr.  Beaae, 
to  the  State. 

OABT,  A.  J.  The  record  contains  the  fol- 
lowing statement  of  facts;  "The  appellant, 
Joseph  Ross,  and  one  James  Ballard  were  In- 
flicted Jointly  for  Tiolatlon  of  the  dispensary 
law.  The  Indictment  contained  two  counts. 
The  first  charged  the  sale  of  contraband  llq- 
XMF.  The  second  connt  In  the  Indictment, 
emitting  the  formal  parts,  was  as  follows: 
'Did  willfully  and  unlawfully  keep  and  main- 
tain a  place  where  alcoholic  liquors  were 
sold,  bartered,  and  given  away,  and  where 
persons  were  permitted  for  the  purpose  of 
drinking  alcoholic  Uqnora  as  a  beverage,  and 
where  alcoholic  liquors  were  kept  for  sale, 
barter,  and  delivery,  and  where  alcoholic  liq- 
uors were  manufactured;  thereby  then  and 
fhere  keying  and  maintaining  a  common 
nuisance,  against  the  form  of  the  statute.*  ** 
Two  witnesses  testified  in  behalf  of  the  state 
AS  to  sales  made  to  them  by  the  defendant 
Ross  at  his  dwelling.  One  of  said  witnesses 
testified  as  follows:  "Q.  Do  you  know  the  de- 
fendants, Ross  and  Ballard?  A.  Tea;  I  saw 
them  that  morning  when  we  went  up  there. 
It  was  one  morning  In  August.  I  don't  re- 
member what  morning  It  was.  Q.  Tell  us 
about  all  you  saw  that  morning.  A.  I  went 
lip  there  in  the  night,  and  found  the  still 
place,  with  some  eight  or  nine  stands  of  beer 
<X  think  It  was  eight  or  nine  stands),  and  we 
went  back  up  the  hill  and  lay  there  nntil  day- 
light Somebody  came  past  about  daylight 
and  went  down  towards  the  still,  and  went 
on  down  there.  We  got  there.  We  saw 
there  wasn't  anybody  there  at  that  time,  but 
Mr.  Howie  and  myself  hid  by  the  branch, 
and  Mr.  Floyd  went  down  that  branch,  and 
it  wasn't  long  until  Mr.  Ross  and  Mr.  Bal- 
lard came.  One  of  them  had  an  ax  on  his 
shoulder,  and  the  other  a  barrel,  or  keg, 
rather.  One  of  them,  my  recollection  Is, 
.  went  to  making  up  some  mud,  and  the  other 
cleaning  out  an  old  famace;  and  we  closed 
in  on  them  and  arrested  them,  cut  down  the 
stands  of  beer,  and  brought  them  on  to  Spar- 
tanburg. Q.  Do  you  know  anything  about 
the  process  of  distilling  liquor?  A.  No.  sir; 
nothing  only  what  I  have  learned  since  I 
have  been  a  state  constable.  Q.  In  what 
stage  of  manufacture  is  It  when  yon  have  got 
the  beer  there?  A.  They  say  when  It  gets 
real  sour  it  is  ready  for  making.  Q.  How 
far  la  that  from  the  defendant  Ross*  dwell- 
ing liouse?  A.  It  is,  I  suppose,  two  or 
three  hundred  yards."  The  other  witness 
testified  to  having  taken  a  still  out  of  an  old 
house  GO  or  70  yards  away  from  the  still 
bouse  where  defendants  were  arrested.  Aft- 
er his  honor  had  charged  the  Jury,  the  record 
shows  that  the  following  took  place:  "Mr. 
Carson:  Will  yon  let  me  state  my  request  to 
charge?  I  stated  It  but  your  honor  did  not 
charge  It.  By  the  Court:  You  ought  to  have 
handed  It  up  beforehand.  Mr.  Carson:  My 
request  was  this:  That,  in  order  to  convict 
the  defendants  of  maintaining  a  place  where 


liquor  was  manofactnred.  the  state  nnist 
prove  beyond  a  reasonable  doubt  that  the  liq- 
uor was  manufactured  there.  By  the  Court: 
1  charge  you  that,  gentlemen.  If  yon  have 
any  doubt  In  your  minds,  under  the  testimony 
in  this  case,  tiiat  this  was  a  place  where  liq- 
uor was  manufactured,  why,  then,  acqnlt  the 
defendants.  But.  If  you  take  all  the  facts 
and  circumstances  surrounding  the  case,  and 
they  satisfy  yon  beyond  a  reasonable  doubt 
that  It  was  the  place  where  the  liquor  was 
mannfactored,  then  your  verdict  If  yon  think 
tb^  are  guilty,  should  be  'OuUty.'  As  I  told 
yon  before,  the  facta  and  clrcumatances  are 
entirely  for  yon.  If  the  necessary  parapher- 
nalia was  there  to  make  liquor,  and  yon  think 
those  parties  were  the  parties  that  bad  It 
there,  and  they  were  engaged  In  thla  business, 
then  you  can  convict  them.  If  you  think 
there  was  sour  mash  there,  and  low  mid- 
dlings, and  things  of  that  sort.  It  Is  for  yon 
to  say  what  they  were  there  for,— whether  to 
make  liquor  or  what  That  la  for  you."  The 
Jury  found  the  defendant  Ross  guilty  on  both 
counts  of  the  Indictment,  and  he  was  senten- 
ced to  pay  a  fine  of  $250,  or  to  labor  for  nine 
months  on  the  public  works  of  the  county. 
The  defendant  appealed  upon  the  following 
exceptions:  "Because  It  la  respectfully  sub- 
mitted that  the  presiding  Judge  erred  In  char- 
ging the  Jury  as  follows:  (1)  'It  Is  for  yon  to 
say  whether  or  not  under  the  circumstances 
of  this  case,  these  parties  were  manufactur- 
ers of  liquor.*  (2)  'Was  the  paraphernalia 
there  to  make  liquor?  If  you  are  satisfied  In 
this  case  that  at  this  place  was  the  parapher- 
nalia to  make  liquor,  and  satisfied  under  the 
testimony  as  to  what  the  process  for  making 
liquor  Is,  and  satisfied  that  the  defendants 
were  engaged  in  the  manufacture  of  it  then 
yon  can  find  them  guilty.*  (3)  In  that  be  char- 
ged upon  the  facts,  In  charging  the  Jury  as 
set  out  In  exception  2  above.  <4)  Because  his 
honor  charged  upon  the  facts.  In  charging  the 
Jury  as  follows:  *If  the  necessary  parapher- 
nalia was  there  to  make  liquor,  and  you 
think  these  parties  were  the  parties  that  had 
It  there,  and  they  were  engaged  In  this  busi- 
ness, then  you  can  convict  them.  If  you 
think  there  was  sour  mash  there,  and  low 
middlings,  and  things  of  that  sort  It  Is  for 
you  to  say  what  they  were  there  for. — wheth- 
er to  make  liquor  or  not.*  (5)  In  cbarglng 
that  It  was  for  the  Jury  to  determine  the 
purpose  to  which  the  defendants  Intended  to 
put  the  sour  mash  and  low  middlings  found  on 
the  premises.  (6)  ^s  honor  erred  In  char- 
ging the  Jury  as  set  out  in  exceptions  2  and 
4,  In  that  he  made  direct  reference  to  the  tes- 
timony, and  stated  to  the  Jury,  from  the  tes- 
timony they  could  draw  infer«ices  as  to  the 
guilt  of  the  defendants.  (7)  His  honor  erred 
In  charing  the  Jury  as  follows:  *The  law 
also  says  that  no  man  shall  keep  a  place 
where  liquor  is  to  be  manufactured,  bartered, 
exchanged,  or  given  away.'  ** 

The  first  exception  Is  too  general,  bnt.  waiv- 
ing this  objection,  it  cannot  be  sustained,  as  It 
cannot  be  contended  toe  a^oment  tliat  the 
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court  could  determine  whether  the  s>artIeB  were 
manufactnrers  of  llqoors.  The  second  excep- 
tion falls  to  flpedf;  any  particular  error,  but, 
waiving  this  objection,  it  cannot  be  sustain^, 
as  all  questions  of  fact  were  properly  left  to 
the  consideration  of  the  Jury.  The  third  ex- 
ception cannot  be  sustained,  as  the  question 
propounded  by  the  presiding  Judge  was  in  no 
respect  prejudicial  to  the  appellant,  and  all 
questions  of  fact  were  left  to  be  determined 
by  the  Jury.  The  fourth  exception  cannot  be 
sustained,  for  the  presiding  Judge  left  to  the 
Jury  the  Inference  to  be  drawn  from  facts 
about  which  there  seemed  to  be  no  dispute, 
as  the  appellant  ofTered  no  testimony,  and 
also  whether  such  facts  existed.  While  a 
circnlt  Judge  may  commit  error  of  law  in 
asltlng  if  certain  facts  existed,  there  Is  no 
prejudicial  error  In  this  case.  The  fifth  ex- 
ception cannot  be  anstained.  for  reasons  here- 
inbefore mentioned.  The  same  can  be  said 
of  the  alzth  exception.  The  aerentli  excep- 
tion must  be  ovemiled,  as  the  presiding 
Jndsa,  In  obIiis  the  words  "Is  to  be.**  evidently 
meant  after  the  enactment  of  the  law  under 
which  the  aifiellant  was  Indicted.  It  Is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  circnlt  court  be  affirmed. 


BARESDAI^  T.  CITX  OF  LAUREItS. 
(Supreme  Oonrt  of  South  Carolina.    Aug.  -t, 
1900.) 

MlTNICIPAl.  CORPORATIONS  —  RBFAIRINO  OF 
STREBTS—INJURT  TO  SERVANT-CONTRIBU- 
TORY NBOLIOBNCB  —  ACTION  —  TRIAL  —  BVI- 
DENCB-SUFFICIENCT—NON  SUIT. 

1.  Rer.  St.  S  1682,  proTides  that:  "Any  per- 
son who  shall  receive  bodily  iujuir  or  damages 
la  his  person  or  property  through  a  defect  in 
any  street,  causeway,  bridge  or  public  way,  or 
by  reason  of  defect  or  mismaDagement  of  any- 
.thing  under  the  control  of  the  corporation  with- 
in the  limits  of  such  town,  may  recover,  in  an 
action  against  the  same,  the  amount  of  actual 
damages  sustained  by  him  by  reason  thereof. 
If  any  snch  defect  in  a  street,  causeway,  or 
bridge  existed  before  such  injury  or  damage 
occurred,  such  damage  shall  not  be  recovered 
ia  the  person  so  Injured,  if  his  load  exceeded 
the  ordinary  weight:  provided,  that  snch  cor- 
poration shall  not  be  Uable  unless  said  defect 
was  occasioned  by  Its  neglect  or  mismanage- 
ment: provided,  further,  such  person  has  not 
In  any  way  brought  aboat  snch  injury  or  dam- 
age by  his  or.  her  own  negligent  act  or  neg- 
ligently contributed  thereto.^  BM.  that  these 
provisions  are  germane  to  the  title,  "An  act  pro- 
vidiDg  for  a  right  of  action  against  a  municipal 
corporation  for  damages  snstained  by  reason 
of  defects  in  the  repair  of  streets,  sidewalks 
and  bridges  within  the  limits  of  such  municipal 
corporation;"  and  hence  the  act  Is  not  in  con- 
flict with  Const,  art.  3,  S  17.  providing  that  the 
subject  of  every  act  shall  be  expressed  in  the 
title. 

2.  Rer.  St  I  1582,  giving  a  right  of  action 
against  cities  for  injunes  sustained  "by  reason 
of  defects  or  mismanagement  of  anything  un- 
der control  of  the  corporation."  Is  broad  enough 
to  inclnde  an  action  for  injuries  snstained  by 
an  employ^  of  the  city  by  reason  of  defendant's 
mismanagement  of  a  steam  roller  while  rewir- 
ing Its  streets. 

3.  The  serrants  of  defendant  city  were  en- 

Eiged  in  grading  a  road  at  the  point  of  its 
tersection  with  Main  street  A  plow  was  at- 


tached in  front  of  a  steam  roller,,  and  the 
month  of  the  road  entering  Main  street  was 
being  plowed  by  starting  some  distance  ui^ 
the  road,  and  drawing  the  plow  by  means  of 
the  steam  roller  backing  down  and  partially 
across  Main  street,  when  the  man  holding  the 
plow  would  signal  the  engineer  to  stop.  Plain- 
tiff, a  boy  14  years  of  age,  was  employed  to- 
carry  water  to  the  woriunen.  and  on  the  occa- 
sion of  the  accident  mounted  the  steam  roller 
from  the  rear,  as  he  was  In  the  habit  of  doing, 
gave  the  engineer  some  water,  and  was  goins; 
down,  when  his  foot  was  caught  hetwem .  the 
roller  and  the  embankment  and  crushed.  The 
roller  bad  never  before  been  driven  against  the 
embankment,  but  was  accustomed  to  atop  about 
80  feet  therefrom.    The  engineer  knew  that 

Slaintiif  had  mounted  from  the  rear  and  would 
escend  there,  and  the  man  holding  the  plow 
had  twice  signaled  the  engineer  to  atop  be- 
fore the  embankment  was  reached,  but  the  lat- 
ter had  failed  to  do  so.  Bcid  sufficient  to  make 
a  prima  facie  case  against  defendant 

4.  Under  Rev.  St  fi  15^,  giving  an  actloi* 
to  persons  injured  by  reason  of  a  city's  mis^ 
management  of  anything  under  Its  control,  pro- 
viding such  person  has  not  in  any  way  bronghfe 
abont  such  fnjuir  by  his  own  negligent  act  or 
negligently  contributed  thereto,  it  was  necessa- 
ry for  plaintiff  in  an  action  for  injuries  to  show, 
as  part  of  his  case,  that  he  had  not  been  guilty 
of  contributory  negligence,  and  where  he  faii*^ 
ed  to  do  so  it  was  proper  to  grant  a  nonsuit. 

5.  In  an  action  for  Injuries,  the  evidence  waa 
that  plaintiff,  en  Intelligent  boy,  past  14  years- 
of  age,  was  employed  by  defendant  to  carry  wa- 
ter to  its  workmen;  that  the  workmen  were  en- 
gaged in  grading  a  street  with  a  steam  rollw; 
that  plaintiff  mounted  the  roller  from  the  rear 
to  furnish  water  to  the  engineer;  that  the  roIl» 
was  backlne  towards  an  embankment,  and  had 
already  bacaed  beyond  its  usual  distance;  that 
there  were  steps  on  the  side  of  the  roller  by 
which  plaintiff  might  have  dismounted  in  safe- 
ty, but  instead  he  chose  to  dismount  at  the 
rear,  and  in  doing  so  suffered  the  injuries  foi 
which  damages  were  sought  Held  sufficient  to 
show  contributory  negligoice  barring  plalntlEFa 
recovery. 

.  Appeal  from  common  ideas  <drcnlt  court  (tt 
Laurens  coon^;  O.  W.  Bncbaiuui.  Judge. 

Action  by  W.  OUrer  Barfcsdate^  by  gnardlas 
ad  litem,  against  the  city  of  Laurens,  for  per 
Bonal  injuries  sustained  by  plalntlS,  while 
In  the  employment  of  d^endant  by  reason  of 
defendant's  negligence  in  the  management  o£ 
a  steam  rc^ler  while  repairing  Its  atieet& 
From  a  Judgment  of  nonsuit,  the  plaintiff  ap- 
pealiL  Afflrmed. 

N.  B.  Dial,  for  appellant   F.  P.  McGovais 

and  W.  B.  RIchey.  for  respondent 

JONES,  J.  This  action  was  for  damage* 
for  personal  Injuries  sustained  by  plaintiff, 
a  minor  of  the  age  of  14  years,  whOe  la  the 
employment  of  defendant  by  reason  of  alleg- 
ed negligence  in  the  management  of  a  steam 
roller  while  repairing  the  streets  of  Laurens^ 
whereby  plaintiff's  foot  and  leg  were  caughi 
between  the  roller  and  an  embankment  on- 
the  Bide  of  the  street  mashed,  and  injured,. 
The  api>eal  Is  from  an  order  of  nonsuit.  Th» 
motion  for  nonsuit  was  based  upon  the  fol> 
lowing  grounds:  "(1)  Because  the  leglsla^ 
ture  has  not  given  such  right  of  action  a» 
that  relied  on  by  the  plaintiff.  <2)  Because 
there  Is  no  evidence  showing  olr  tending  to 
show  that  the  plaintiff's  injury  was  caused  by 
any  negligence  of  the  city  of  Laurens  or  of 
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'Its  employes,  or  by  reoaon  of  any  defect  In 
■a  street  of  the  said  city  suffered  to  exist  by 
any  negligence  of  said  city.  (3)  Because 
there  is  no  erldence  showing  or  tending  to 
show  that  the  plaintiff's  Injury  was  brought 
about  not  by  bis  own  negligence,  or  that  be 
-did  not  negligently  contribute  thereto.  (4) 
Because,  If  the  injury  was  caused  by  the 
negligence  of  any  person  other  than  the  plain- 
tiff .  himself,  it  was  the  negligence  of  a  "teU 
low  servant,  for  which  the  defendant  la  in 
no  way  liable."  The  order  of  nonsuit  does 
not  Indicate  the  ground  upon  which  it  is 
Tested.  The  exceptkms  thereto  assign  error 
as  follows:  "(1)  Because  the  circuit  Judge 
'«rred  in  holding  that  the  act  of  1892  under 
which  this  action  was  brought  was  uncon- 
stitutional. (2)  Because  be  erfed  In  not  hold- 
ing that  said  act  was  broad  enough  to  cover 
cases  snch  as  the  evidence  made  out  In  tbla 
•case.  (3)  Because  he  erred  In  not  holding 
that  the  defendant  was  guilty  of  neglect  and 
.mismanagement  in  repairing  Its  streets,  and 
of  operating  Its  machinery  In  repairing  the 
flame.  (4>  Because  be  erred  In  not  holding 
that  the  plaintiff  had  made  out  bis  case,  and 
that  the  injury  was  not  brought  about  by  his 
negligent  act,  or  that  he  negligently  contribut- 
ed thereto.  (0)  Because  he  erred  In  holding 
that  the  Injury  was  caused  by  plaintiff  and 
Ills  fellow  aerranta.  (6)  Because  be  erred  in 
not  holding  that  contributory  negligence  was 
a  question  of  defense.  (7)  Because  he  erred 
In  granting  the  motion  of  nonsuit,  and  In 
not  allowing  the  case  to  go  to  the  jury," 

The  action  was  brought  under  the  act  Dt 
1882  t21  St.  at  Idirge.  p.  91).  now  section  1582 
of  the  Revtsed  Statutes,  which  provides:  "Any 
-person  who  shall  recelTe  bodily  Injury  or  dam- 
ages In  his  person  or  prt^erty  throngh  a  dfr 
feet  In  any  street,  causeway,  bridge  or  public 
way.  or  by  reason  of  defect  or  mismanage- 
ment of  anything  under  the  control  of  the 
corporation  within  the  limits  of  such  town, 
may  recover,  In  an  action  against  the  same, 
the  amount  of  actual  damages  sustained  by 
him  by  reason  thereof.  If  any  such  defect 
iu  a  street,  causeway,  or  bridge  existed  before 
such  Injury  or  damage  occurred,  such  damage 
flball  not  be  recovered  by  the  persm  so  in- 
.  jnred.  if  bis '  load  exceeded  the  ordinary 
weight:  provided,  that  aald  corporation  shall 
-not  be  liable  unless  said  defect  was  occa- 
sioned by  Its  neglect  or  mismanagement: 
provided,  further,  suet  person  has  not  in 
any  way  brought  about  such  Injury  or  dam- 
age by  his  or  ber  own  negligent  act  or  neg- 
ligently contributed  thereto."  The  title  of 
said  act  of  1892  Is.  "An  act  providing  for  a 
right  of  action  against  a  municipal  corpora- 
tion for  damages  sustained  by  reason  of  de- 
fects In  the  repair  of  streets,  sidewalks  and 
bridges  wlttiin  the  limits  of  such  municipal  cor- 
poration." This  act  was  construed  in  the  ease 
of  Dunn  v.  Town  of  Barnwell,  43  S.  C.  401,  21 
B.  E.  815.  wherein  the  conrt  held  that  the 
term  **mismanagement."  as  used  In  the  danse, 
'kir  by  teasixt  of  defect  or  mismanagement 
of  anyttilng  under  control  of  the  coiparatkA,** 


meant  mismanagement  in  maUng  repairs  on 
the  street,  so  that  the  corpcration  should  be 
held  liable  not  only  for  neglect  In  making  the 
repairs  of  the  streets,  but  aiso  for  mlsmauagi'- 
ment  of  anything  under  the  control  of  the  cor- 
poration in  making  such  repairs.  Thus  con- 
strued, the  provisions  in  the  body  of  the  act 
are  germane  to  the  subject  expressed  In  tbe 
title,  and  therefore  the  act  Is  not  in  conflict 
with  article  3,  S  17,  of  the  constitution,  which 
provides  that  "every  act  or  resolution  having 
the  force  of  law  ahall  relate  to  but  one  sub- 
ject, and  that  shall  be  expressed  In  the  title." 
We  are  also  of  opinion  that  the  terms  of  tbe 
act,  "by  reason  of  defect  or  mismanagement 
of  anything  under  control  of  the  corporation," 
are  broad  enough  to  include  mismanagement 
of  a  steam  roller  under  control  of  the  munici- 
pality, and  while  being  used  In  repairing  its 
streets.  The  plaintiff's  action  being  within 
the  terms  of  a  valid  act,  a  nonsuit  on  the  first 
ground  would  not  be  prc^r. 

There  was  no  evidence  tending  to  show 
that  plaintiff's  Injury  was  caused  by  any 
negligence  of  the  city  of  Laurens,  by  reason  of 
any  defect  in  a  street  of  said  city,  or  by  rea- 
son of  any  defect  in  the  steam  roller,  or  by 
reason  of  iKgUgence  in  the  selection  of  an 
engineer  for  saJd  machine.  The  action,  how- 
ever, was  not  based  on  such  negligence,  but 
on  the  negligent  management  or  tiie  mis- 
management of  the  steam  roller.  On  this 
point  we  think  there  was  some  erMence  tend- 
ing to  show  mismanagement  of  tbe  roller  by 
the  engineer  In  charge.  It  appears  tluit  at 
the  time  of  the  Injury  the  <^ty  of  Laorena, 
having  partially  graded  down  Main  steeet, 
was  gradii^  down,  also,  a  road  or  street 
entering  Main,  at  the  place  of  junctlcm.  Op- 
posite this  iwint  was  an  embankment  on  Main 
street  some  four  feet  hi^.  A  large  plow  was 
attached  to  the  front  of  tbe  steam  roller  by  a 
chain,  and  ISie  mouth  of  the  road  entering 
Main  street  was  being  plowed  down  by  start- 
ing tbe  plow  some  distance  up  said  road,  and 
drawing  the  same  by  means  of  the  steam  nd* 
ler  backing  partially  across  Main  street  and 
towards  said  embankment  Tbe  man  holding 
the  plow  would  signal  the  engineer  in  charge 
of  the  roller  to  stop  wlien  about  to  teach  the 
place  where  the  pl^w  was  to  stop,  and,  after 
the  roller  was  at  a  standstill,  would  loosen  the 
plow  and  drag  It  back  to  tbe  b^lnning  point; 
and  the  roller  would  then  return,  to  be  a^ln 
attadbed  to  the  plow.  The  plaintiff,  a  lad  itf 
14  years,  was  employed  by  tbe  city  to  cany 
water  to  the  men  at  work  on  the  street,  in* 
eluding  the  said  engineer  and  plowman.  On 
this  occasion  plaintiff  mounted  tbe  steam 
roller  from  tlie  rear,  as  he  had  done  before 
with  the  knowledge  of  the  engineer,  gave  tbe 
engineer  some  water,  and  was  In  the  act  of 
getting  off  when  his  foot  was  caught  between 
the  roller  and  tbe  embankment,  and  cmshcd 
Into  the  embankment  and  Injured.  The 
width  of  the  street  and  tlie  length  of  the 
roller,  with  the  chain  and  Dkow  attached, 
were  not  clearly  shown;  bat  there  was  art 
dence  th&t  tbe  roller  had  never  before  been 
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drlrra  acalDBt  the  embankment,  but  was  ac- 
cuatomea  to  stop  about  80  feet  before  reacb- 
Ing  tbe  embankment.  Tbe  man  holding  tlie 
plow,  altbougfa  not  seeing  tbe  plaintiff,  signal- 
ed tbe  engineer  to  stop  at  &e  usual  stopping 
place,  and,  seelDg  tbe  roller  going  fortber, 
signaled  again,  but  the  roller  continued  to 
back  towards  the  embankment  There  was 
some  evidence  that  the  engineer  knew  that 
plaintiff  bad  mounted  tbe  roller  from  tbe  rear, 
and  would  descend  there.  There  was  no  evi- 
dence that  tbe  machine  was  defective  and  be- 
yond control  of  tbe  engineer.  Assuming  that 
there  was  some  evidence  tending  to  show  mis- 
management of  the  steam  roller  by  the  engi- 
neer In  charge,  it  is  contended  by  respondent, 
In  support  of  the  nonsuit,  that  under  tbe  stat- 
ute it  was  incumbent  on  plaintiff  not  only  to 
show  Injury  flirough  mismanagement  of  the 
steam  roller,  but  It  was  also  incumbent  on 
blm  to  show  that  such  injury  was  not  brought 
about  In  any  way  by  his  contributory  negli- 
gence. In  tbe  contention  we  agree  with 
respondent  While,  In  ordinary  actions  for 
negligence,  contributory  negligence  by  the 
plaintiff  is  a  matter  of  defense,  and  Is  not 
available  on  a  motion  for  nonsuit  7et  In  this 
action  under  the  statute  It  is  necessary  for 
plaintiff,  as  a  part  of  his  case,  to  show  that  bis 
own  negligence  did  not  contrlbnte  to  the 
injury;  for  that  Is  one  of  the  conditions  of  his 
right  of  action  against  the  municipality, 
which  depends  wholly  upon  the  statute. 
Hence,  K  the  evidence  on  Hie  part  of  plaintiff 
does  not  tend  to  negative  contributory  negli- 
gence on  bis  iMirt,  a  nonsuit  Is  proper.  The 
nndlsputed  evidence  was  tbat  plaintiff,  who 
was  an  Intelligent  youth,  past  14  years,  knew 
that  the  roller  was  provided  with  steps  on  tbe 
side,  where  be  could  have  dismounted  In 
safety,  and  tbat  he  saw  tbe  roller  was  back- 
ing beyond  the  usual  places  towards  the  em- 
bankment and  nevertheless  attempted  to  get 
off  between  tbe  moving  roller  and  the  em- 
bankment so  near  to  the  embankment  that 
while  his  right  foot  was  on  the  ground  his 
left  foot  was  caught  between  the  roller  and 
tbe  embankment  Tbe  evidence.  Instead  of 
negativing  contributory  negligence,  establish- 
ed It.  On  this  ground,  we  think  tbe  non- 
suit sustainable.  This  conclusion  renders  It 
unnecessary  to  consider  the  fourth  ground  of 
the  motion  for  nonsuit,— whether  tbe  doctrine 
of  fellow  servant  which  exempts  the  master 
from  liability  whm  the  Injury  results  from 
tbe  negligence  of  a  fellow  servant  in  the 
same  general  department  of  labor,  lias  any 
application  to  this  action,  which  Is  wboUy 
statutory.  Tbe  judgment  of  tbe  circuit  court 
is  affirmed. 


8TATB  T.  COTTKOHi. 
(Supreme  Court  of  South  OaroUna.    Aug.  2, 
1900.)  . 

CRIMINAL  LAW— LARCBNT— FORMER 
JEOPARDY. 

Where  on*  Is  indicted  for  stealing  property 
mt       asd  on  trial  it  la  proved  that  the  prop' 


erty  belonged  to  A.,  and  under  the  direction  of 
the  court  the  jnry  renders  a  verdict  of  not 
guilty,  defendant  is  not  placed  In  jeopardy,  so 
as  to  bar  a  prosefmtion  under  another  Indlct- 
m&at  charging  him  vritii  stealing  the  same 
property,  buonging  to  A. 

Appeal  from  general  sessions  circuit  court 
of  Sumter  county;  J.  O.  Klugli.  Judge. 

Robert  Council  was  convjcted  of  larceny, 
and  ai^eals.  Affirmed. 


L.  D.  Jennings,  for  appellant. 
Wilson,  for  tbe  State. 


John  S. 


POPE,  J.  The  defendant  was  tried  under 
an  indictment  containing  two  counts,— one 
for  burglary,  and  the  other  for  petit  larceny. 
In  the  second  count  he  was  charged  wlUi 
stealing  six  fowls,  valued  at  $1.50,  the  ^op- 
erty  of  William  T.  Edena.  At  the  trial  It 
was  proved  that  tbe  six  fowls  were  the  prop- 
erty of  Mrs.  Annie  J.  Edena  Under  the  di- 
rection of  his  honor.  Judge  Benet  the  jury 
rendered  a  verdict  of  not  guilty.  At  another 
term  of  court  an  indictment  was  preferred 
charging  the  defendant  with  having  been 
guilty  of  larceny  In  stealing  six  fowls,  valued 
at  $1.50,  tbe  property  of  Mrs.  Annie  J.  Edena. 
Tbe  defendant  Interposed  in  bis  defense  a 
formal  plea  of  former  acquittal  of  this  charge, 
which  was  not  allowed  by  tbe  circuit  judge. 
On  his  trial  he  was  found  guilty  and  senten* 
ced.   He  now  appeals  to  this  court 

The  sole  question  raised  is  that  It  was  the 
same  crime  of  which  he  bad  been  acquitted 
that  he  was  again  put  on  trial  for  committing, 
and  that  such  being  the  case,  he  was  consti- 
tutionally tree  from  such  sut.-ond  trial.  Of 
course.  If  it  was  tbe  same  offense  on  both 
trials.  It  was  reversible  error.  Bilt  was  It 
the  same  crime?  In  tbe  case  of  State  v. 
Gopeland,  46  8.  C.  13,  23  S.  E.  080,  this  court 
held  that  as  the  crime  of  arson  was  against 
possession,  rather  than  ownership,  of  prop- 
erty, property  which  was  subject  to  the 
charge  of  statutory  arson  might  have  been 
alleged  In  the  Indictment  In  the  name  of  the 
owner  himself,  or  tbe  legal  possessor  of  tbe 
property,  and  an  Indictment  was  good  which 
had  alleged  the  property  destroyed  as  that  of 
tbe  man  In  possession.  Tbe  defendant  was 
acquitted  because  the  name  of  the  owner  did 
not  appear  in  tbe  Indictment  Afterwards  a 
new  Indictment  was  framed,  charging  the 
crime  as  against  the  owner,  to  which  a  plea 
of  former  acquittal  was  interposed.  This 
court  sustained  such  plea.  But  in  tbe  case 
at  bar  the  true  owner's  name  must  appear  In 
the  indictment  to  sustain  an  Indictment  for 
larceny.  When  the  name  of  qnoMier  than 
tbe  true  owner  is  used,  the  prosecution  must 
fall,  as  this  case  did  In  tbe  first  instance,  be- 
cause in  law  the  defendant  did  not  take, 
steal,  and  carry  away  William  T.  Bdens* 
property.  A  verdict  of  not  guilty  was  oblig- 
ed to  be  rendered  when  It  appeared  In  evi- 
dence tbat  tbe  property  stolen  was  not  of  tbe 
goods  and  cliattels  of  William  T.  Edens. 
However,  when  it  appeared  In  the  Indictment 
that  the  defendant  «u  indicted  for  steallnv 
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Un.  Annie  Edens'  propei'ty, '  then  a  new  of- 
fense wu  presentHL  The  circuit  Judge  com- 
mitted no  mor  In  oTordllng  the  plea  of 
former  acquittal.  The  ramvlctlon  unat  stand. 
It  Is  the  Judgment  of  this  court  that  the  judg- 
ment of  the  drcult  court  be  affirmed. 


JOHNSON  V.  FRANKLIN. 
McQILL  T.  SAME. 

(Supreme  Oourt  of  Sonth  OaroUna.    Aug.  2, 

1900.) 

DBBDB-CANGBLLATION— VAUDITT— PRAm>— 
rALSB  &BPRB8BNTATION8. 

A  married  woman,  in  whose  name  a  deed 
to  property  had  been  placed  on  purchase  there- 
of oy  ner  husband  (she  harlng  fnmiHhed  part 
of  the  purchase  price),  died  intestate  and  child- 
less. Plaintiffs,  inheriting  an  interest  in  her 
property,  after  haTing  fnlTy  explained  to  them 
the  manner  in  which  she  acqait^  the  propMty, 
eacli  executed  quitclaim  deeds  of  their  interest 
to  her  hnsband,  after  obtaining  the  advice  of 
otber  relativee.  Held,  on  proceedings  to  cancel 
the  deeds,  that  the  execution  thereof  was  not 
obtained  hr  the  fraud  or  false  representations 
of  the  hnsband,  and  hence  they  w«e  not  sub- 
ject to  cancellation  on  that  ground. 

Appeal  from  common  pleaa  circuit  court  of 
Lanrens  county;  R.  0.  Watts,  Judge. 

Suits  by  B.  OllTla  Johnson  and  R.  B.  Mc- 
Olll  against  Chaiies  B.  Franklin  for  the  can- 
cellation of  deeds.  From  decrees  entered  on 
the  report  of  a  referee  In  faror  of  defendant, 
plaintiffs  appeal.  Affirmed. 

Duncan  &  Sanders  and  Fei^nson  &  Feath- 
erstone.  for  appellants.  N.  B.  Dial,  for  re- 
spondent 

POPS.  J.  The  complaint  In  the  two  cases 
above  named,  each  for  Itself,  set  out  that  on 
the  death  of  Mrs.  Martiia  E.  Franklin,  in- 
testate, about  the  year  1396,  she  was  child- 
less, and  that  her  estate  fell  to  her  heirs  at 
law.  to  wit,  one-half  to  her  hnsband,  Charles 
E.  Franklin,  and  the  remaining  one-half  was 
divisible  Into  five  shares,  to  wit,  one-fifth  of 
one-half  In  James  E.  Davis,  her  brother;  one- 
fiftti  of  one-half  In  her  sister  SalUe  McGill; 
one-fifth  of  one-half  In  Rachel  McGUl;  one- 
fifth  of  one-half  in  the  piaintiCf  E.  Olivia 
Johnson,  as  the  sub  heir  at  law  of  Mrs.  Mar- 
garet Moore,  deceased,  who  was  a  sister  of 
said  Martha  B.  Franklin;  and  the  remaining 
one-fifth  of  one-half  in  Johnnie  White  and 
Fannie  White,  as  the  sub  heirs  at  law  of 
Mrs.  Caroline  White,  deceased,  who  was  a 
sister  of  Mrs.  Martha  E.  Franklin,— and  that 
fit  the  death  of  the  said  Mrs.  Martha  E.  Frank- 
lin she  was  seised,  as  of  fee.  of  263  acres  of 
land,  known  as  the  Underwood  and  part  of 
the  Mary  Holland  tracts,  In  Hunter's  township, 
Id  Lanrena  county,  S.  C,  and  also  3^  acres 
of  land  in  the  town  of  Clinton,  S.  C,  which 
sold  lantls  vested  in  the  heirs  at  law  previ- 
ously named;  that  the  defendant,  Charles  E. 
Franklin,  by  false  and  fraudulent  representa- 
tions induced  each  of  these  plaintiffs,  without 
any  conatdeEEtlon,  to  execute  and  delirw  to 


the  Mid  defendant  fbtilt  respectlTe  deeds  for, 
all  and  singular,  the  aforesaid  real  estate, 
by  falsely  and  frandnlently  representing  to 
the  plalntiffiB  tiiat  the  land  corered  by  ttie 
said  deeds  vas  not  land  in  whidi  the  plain- 
tiffs owned  any  Interest,  and  that  said  de- 
fendant. Charles  B.  Franklin,  \sept  trom  the 
knowledge  of  auch  plaintiff  tiiat  each  one  of 
them  did  own  on  interest  In  said  lands,  Uiere- 
by  misleading  and  deceiving  the  plainUfh, 
so  that  each  one  executed  a  deed  of  the  aatd 
lands  to  the  defendant  The  prayer  of  the 
petition  was  that  the  defendant  be  required 
to  d^ver  up  said  deeds  for  cancellation,  and 
to  account  for  the  shares  of  any  lands  sold 
after  the  execution  of  this  deed.  The  defend- 
ant by  his  answer  in  each  case,  admitted  alt 
the  allegations  of  the  complain^  except  as  to 
the  absolute  ownership  of  said  lands  by  h^ 
wife.  Mrs.  Martha  B.  Franklin,  and  also  ex- 
cept any  charge  of  fraud  by  him  practiced  or 
committed  In  obtaining  a  deed  tmm  each 
plaintiff  to  her  interest  In  all  tiie  lands  to 
which  his  irlfe  had  the  legal  title  at  her 
death.  By  an  order  of  court,  the  testimony 
was  taken  by  0.  D.  Barksdale,  as  special  ref- 
eree. When  the  cause  came  on  for  a  heorbig 
before  Judge  Watts,  the  testimony  and 
pleadings  were  relied  upon,  but  the  circuit 
Judge  held  in  unqualified  terms  that  Charles 
B,  Franklin  had -practiced  no  fraud  of  any 
character  whatsoever  npon  the  two  plaintiffs. 
On  the  contrary,  be  held  that  tbese  plalntiih 
were  not  mlmov,  Innattcs,  or  Idiots,  not  tpss 
CharlM  B.  Franklin  their  trustee,  and  that 
he  neither  lied  to  them  in  obtaining  the  two 
deeds  made  to  him  by  the  plaintiffs,  nor  did 
he  suppress  any  facta  in  reference  to  the  mat- 
ter. Further,  the  drcult  Judge  found,  and  so 
held,  that  the  plaintiffs  were  not  entltied  to 
have  said  deeds  canceled,  but  be  required,  in 
the  exercise  of  his  discretion,  dtting  an  a 
chancellor,  that  the  defendant  should  pay  a 
part  of  the  costs.  The  plaintiffs  now  appeal 
on  the  following  grounds:  "(1)  Because  the 
circuit  Judge  erred  In  finding  as  a  fact  that 
defendant,  Franklin,  did  not  obtain  the  qnit- 
claim  deeds  by  false  and  fraudulent  repre- 
sentations. (2)  Because  be  erred  In  finding 
as  a  fact  that  the  plaintiffs  parted  with  their 
interests  In  the  lands  described  in  the  com- 
plaint after  being  fully  Informed  as  to  their 
rights  in  the  premises.  (3)  Because  he  erred 
In  finding  that  all  the  property  was  paid  for 
by  the  defendant,  and  that  the  plaintiffs, 
prompted  by  a  generous  impulse,  after  the 
matter  was  fully  explained  to  them,  readily 
gave  htm  the  quitclaim  asked  for,  but  were 
afterwards  induced  by  their  brother  to  bring 
these  actions.  (4)  Because  be  ^red  in  hold- 
ing that  Franklin  did  not  lie  to  them  in  ob> 
taloing  these  deeds,  nor  suppress  any  facts. 
(5)  Because  he  erred  in  holding  that  the  said 
deeds  were  not  obtained  by  defendant  by 
false  and  fraudulent  misrepresentations, 
without  consideratiou,  and  therefore  null  and 
void." 

The  duty  resta  iqion  the  svpellants  to  show 
to  us  that  the  pr^onderonoe  of  the  testimony 
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l8  In  faTor  of  the  plRintlffB'  version  of  tbese 
transacliotts.  Tbe  money  received  by  Mis. 
Martha  K  Franklin  was  Just  before  the  war 
of  1861  and  lS6o,  during  the  war,  and  a  little 
sum  In  the  Tear  1867.  At  these  dates  all 
these  mone^  were  covered  by  the  marital 
Tights  of  Charles  B.  Franklin.  It  Is  not 
shown  that  during  the  past  20  yean  Mrs. 
Martha  E.  Franklin  had  a  dollar  to  pay  for 
these  lands.  Nobody  knew  these  facts  better 
than  Mrs.  McGill,  for  she  was  Mrs.  Franklin's 
sister.  Her  husband,  the  defendant.  Charles 
£.  Franklin,  although  not  in  debt,  but  openly 
before  all  tbe  world,  had  tbe  titles  to  these 
lands  made  out  In  his  wife's  name.  They 
bad  but  one  child,  a  boy.  The  love  of  his 
mother  for  this  her  only  child  was  shown  In 
expending  what  money  she  had  on  bis  educa- 
tion, but  five  years  ago  he  passed  from  this 
earth,  and  his  mother  endured  the  separation 
but  for  a  few  years,  when  she  Joined  him. 
It  was  perfectly  proper  for  these  plaintiffs  to 
execute  these  quitclaim  deeds.  No  doubt,  as 
the  circolt  Jadge  suggests,  these  lawsuits 
■were  suggested  by  J.  A.  Davis,  who  required 
Franklin  to  pay  him  $300  before  he  would 
execute  his  qnltdalm  deed  to  these  lands. 
Franklin's  testimony  Is  clear  and  explicit, 
showing  that  these  ladies  signed  the  deeds  in 
question  after  a  full  explanation  from  him 
as  to  how  Mrs.  Martha  E.  Franklin  had  ob- 
tained a  title  to  these  lands  In  the  first  in- 
stance. It  is  apparent  from  the  testimony 
that  the  deeds  were  not  signed  In  a  corner, 
so  to  speak,  for  Mrs.  Johnson  was  living 
with  her  son-in-law.  and  he  accompanied  her 
to  the  magistrate's  office  where  she  signed 
the  deed.  Mrs.  R.  R  McGill  and  her  hus- 
band, A.  McGill,  talked  the  matter  over  with 
Mrs.  Franklin  before  she  signed  the  deed. 
What  haste  there  may  have  appeared  on  the 
part  of  Charles  E.  Franklin  to  obtain  these 
deeds  may  be  explained  by  his  anxiety  to 
hold  Mr.  Copeland  to  his  offer  of  $3,000  for 
land  that  cost  only  $500  when  purchased  by 
Franklin.  Fraud  is  a  •ertous  charge,  It  Is  a 
terrible  charge,  and  all  avtboritles  eoncnr  In 
requiring  proof  before  it  Is  suitaliied.  We 
are  like  tbe  drcnlt  Judge;  we  cannot  blast 
this  man's  character  upon  tbe  testimony  here 
adduced.  These  raceptlons  must  be  overrul* 
ed.  It  Is  tbe  Judgment  of  this  court  that  the 
Judgment  of  the  drcult  court  be  affirmed  In 
each  of  tbe  utlons  h€n  beard  together,  and 
that  the  clerk  of  tbls  court  do  send  down  a 
ranittitnr  in  eadi  of  the  causes. 


WILLIAMS  V.  GRIFFIN  et  aL 

(Snpreme  Court  of  South  Oarolina.    Aug.  2, 

1900.) 

CIJUH    AND    DBLIVBRT— SALES— TITLB-BILL 
OF  SAI.B-CHATTEL  HORTOAQB— BVI- 
DENCB-IHPBACHMENT. 

Wh^e,  on  trial  In  claim  and  delivery,  de- 
fendant offered  in  evidence  a  bill  of  sale  exe- 
cuted by  plaintiff,  conveying  to  him  personal 
pnq>eTl7  dalmed,  it  was  enot  to  exdnoe  testi* 
mony  that  soeh  bill  of  sale  was  In  fact  a 


mortgage  executed  to  secure  an  agrlcoltural  lien 
which  had  been  (ally  paid,  since  the  title  to  the 
property  was  in  IssDe.  and  snch  testimony  was 
competent  to  impeach  the  title  shown  by  the 
bill  of  sale. 

Appeal  from  common  plens  circuit  court  of 
Barnwell  county;  G.  W.  Gage,  Judge. 

Action  by  Jim  WUlUuns  agalnat  J.  O.  Orlf- 
fln  and  anoth«'.  Cross  appeals  from  an  or- 
der directing  a  verdict  In  favor  of  the  de- 
fendants, enjoinliv  exeeatlon  of  the  Judg- 
ment thereon,  and  allowing  plaintiff  to  file 
a  reply.  Reversed. 

Davis  &  Best,  for  plahitiff.  J.  Ham  Kirk- 
land  and  Bates  &  Slmms,  for  defendants. 

POPE,  J.  Jim  Williams,  as  plaintiff, 
brought  bis  action  in  claim  and  delivery  for 
certain  personal  property,  which  he  alleged 
was  his  property,  and  which  he  alleged  the 
defendants  bad  wrongfully  taken  from  his 
possession.  The  answer  denied  all  the  al- 
legations of  tbe  complaint,  and  set  up  that 
tbe  three  mules  In  question,  namely,  "Jim," 
"Bill,"  and  "Julia,"  became  the  property  of 
the  defendant  J.  O.  Grlfiln  under  a  bill  of 
sale  for  said  mules  executed  by  the  plaintiff, 
and  whldi  mules  were  taken  from  the  pofl- 
sesslon  of  said  Jim  Williams  by  the  defokd- 
ant  J.  F.  Breland  thxongh  a  power  of  attor^ 
ney  from  said  J.  O.  Griffin  executed  under  the 
power  contained  In  said  bill  of  sale.  The 
cause  came  on  for  trial  before  Us  bonor. 
Judge  Oage,  and  a  Jnry.  Plaintiff  offered  tes- 
timony of  the  allei^tions  of  his  complaint. 
The  defotdant  offered  proof  of  the  execution 
of  the  blU  of  sale,  and  tllen  closed.  There- 
upon plaintiff  offered  testimony  tending  to 
show  that  tbe  alleged  blU  of  .sate  was  really 
a  mortgage  written  on  the  same  day  and  on  tiw 
same  pai»er  nptm  which  a  lien  on  croim  to  se- 
cure agricultural  supplies,  fOr  $100,  was  i^ven 
by  tbe  plaintiff  to  defendant  J.  O,  Griffin.  Tbe 
circuit  Judge,  upon  the  objection  at  tbe  d& 
foidant  to  aucb  testlmmiy,  nded  It  Inoomps' 
tent,  and,  farther,  held  that  be  would  direct 
a  verdict  for  defendant,  but  allow  the  plahi- 
tiff to  file  a  reply  setting  up  that  the^instro- 
ment  introduced  by  tbe  defendant,  while  on 
its  face  It  appeared  to  be  a  bill  of  sale,  was 
in  fact  a  mortgai^  to  secure  the  same  $160 
covered  by  tbe  Hen  on  plaintiff's  croiWi  and 
which  said  mortgage  was  fully  paid.  All 
these  things  were  embodied  In  an  order. 
Thus  the  Jury,  directed  by  the  drcnlt  Judge, 
rendered  a  verdict  for  defendant  for  $lfi0. 
The  plaintiff  filed  his  reply,  but  botb  skies  to 
the  suit  appealed  from  tbe  order  of  Judge 
Gage. 

If  this  court  should  hold  the  ruling  of  the 
circuit  Judge  as  to  the  admissibility  of  plaln- 
tifTs  testimony  directed  to  showing  the  blU  of 
sale  a  mortgage,  and  that  the  debt  It  secured 
had  been  fully  paid,  to  be  error,  then  the 
whole  order  and  verdict  would  be  set  aside, 
and  a  new  trial  ordered;  thus  rendering  useless 
the  other  issues.  Now,  as  to  the  action  of  claim 
and  delivery.  It  Is  nothing  but  the  old  etmmaa- 
law  action  In  replevin.  It  is,  in  Its  trial,  sub- 
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Ject  to  the  flame  rules  as  to  testimony  as  any 
other  action.  Of  coarse,  title  to  property  1b 
In  Issue.  This  being  so,  any  testimony  bear- 
ing directly  on  title  of  the  property  in  queB- 
tlon  la  competent.  If  the  paper  In  question 
la  a  bill  of  sale,  why  the  plaintiff  must  go  out 
of  court  If,  however,  (he  Instrument,  al- 
though in  form  a  bill  of  sale,  la  really  a  mort- 
gage, and  that  mortgage  has  been  fully  paid 
(we  mean,  of  course,  the  debt  Intended  to  be 
secured  by  the  mortgage  has  been  fully  paid), 
why  should  not  this  testimony  to  show  this 
last  state  of  facts  be  perfectly  competent? 
Is  it  not  the  most  natural  mode  of  upsetting 
defendant's  pretensive  title?  As  was  sug- 
gested by  plaintiff  (appellant)  on  his  argu- 
ment In  this  court  In  Amaker  t.  New,  33  S. 
O.  28,  11  S.  E.  386,  8  L.  B.  A.  687:  "True, 
too,  the  action  in  the  court  below  was  not 
!n  terms  to  racate  defendant's  deed;  but 
Btlll  plalntllTB  claim  depends  upcm  vacating 
that  deed.  It  1b  set  up  by  defendant  In  op- 
position to  platntllTs  deed,  and  the  plaintiff 
attacks  It  on  the  ground  of  fraud,  and  be 
must  an  stain  bis  attack,  or  his  claim  falls." 
In  the  case  at  bar  plaintiff  claims  tiiat  the  de- 
fendant la  endeavoring  to  practice  a  fraud 
upon  bim  by  relying  upon  an  Instnunent  as  a 
subsisting  bill  of  sate,  when  snch  Instrument 
Is  only  a  mortgage,  and  tbe  debt  Intended  to 
be  secured  thereby  has  been  fully  paid.  It 
would  certainly  seem.  If  testimony  impugn- 
ing a  tlfle  deed  to  land  on  the  gronod  of  fraud, 
In  r^Iy  to  defendant's  testimony  setting  up 
such  deed,  is  admlsrtble,  such  testimony,  in 
reply  to  defendant's  testimony  setting  up  a 
bill  of  sale  of  three  mules  on  the  gromid  of 
fraud,  should  be  competent  alsa  When  we 
use  tbe  word  'Traud,"  it  need  not  mean  any- 
thing else  than  canstructive  fraud,  and  not 
moral  fraud.  We  thtaik,  therefore,  that  the 
circuit  Judge  was  in  error  In  excluding  platai- 
tifTs  testimony  tending  to  upset  this  bill  ct 
tale;  and  this,  having  caused  the  drcnit 
Judge  to  direct  a  verdict  for  defendant,  will 
cause  a  new  trial.  It  Is  the  Judgment  of 
this  court  that  tbe  ruling  of  the  drcuit  Judge 
as  to  the  testimony  complained  of  as  being 
excluded  was  erroiKou.  and  that  the  verdict 
of  the  Jury  ordered  by  blm,  and  also  bis  or- 
der of  injunction  and  for  amendment  of  the 
pleadings,  be  vacated,  and  the  action  be  re- 
mitted to  the  drcnit  court  for  a  new  trial 


WALTON  T.  QAIBDNBB  ct  aL 
WRED  V.  SAME. 
(Supreme  Coort  of  Georgia.  July  12, 1900.) 
BXKGUTOaS-COUinSSIONS-COMPBNSATION. 

1.  An  executor  who,  under  authority  given 
him  In  the  will,  discharges  a  general  legacy  by 
the  delivery  of  stocln  or  bonds.  Is  not  entitled 
to  commissions  under  section  3484  of  the  CUvil 
Code,  which  provides  that  an  eiecQtor  shall 
have  a  commission  "on  all  sums  of  money  re- 
ceived by  bim  on  acconnt  of  the  estate,"  and 
"on  all  sums  paid  out  by  him,  eitim  to  debts, 
k^dea,  or  distributees." 

2.  The  turning  over  by  an  executor  of  stocks 
and  bonds  In  ducharge  of  a  gener^  legatr  Is 


not  a  "delivering  over  of  property  in  kind," 
within  tbe  meaning  of  section  3487  of  tbe  Civil 
Code,  which  authorizes  the  ordinary  to  ailow 
compensation  for  the  latter  service. 

3.  Whether  such  a  delivery  of  stocks  and 
bonds  by  an  executor  is  an  "extraordinary  serr- 
ice,"  for  which  the  ordinary  may^low  co^>en- 
BEtion  under  the  provisions  of  section  3180  of 
the  Civil  Code,  is  not  now  dedded. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Bldmumd  coun- 
ty; fiL  L.  Brinson,  Judge. 

lu  the  matter  of  the  discharge  of  general 
legades  to  Galrdner  and  others  hi  relation  to 
commissions  and  compensation.  Maurice  Wal- 
ton, executor,  and  E.  O.  Weed  as  executor 
and  individually,  bring  error.  Modified. 

J.  T.  Olive  and  Hamilton  Fhlnlzy.  for  plain- 
tiffs in  error.  Jos.  B.  A  Bryan  Gumming,  tar 

defendants  In  error. 

COBB,  J.  When  a  wiU  containing  a  large 
number  of  general  legades  provides  that  the 
executors  may  "pay  general  legades  to  mon- 
ey, or  in  stocks  or  bonds,  as  cash,  at  their 
fair  market  value,"  what  compensation  Is 
allowed  by  law  to  the  executors  when  they 
elect  to  pay  general  legades  In  stocks  or 
bonds?  "At  common  law  the  rule  is  well  set- 
tied,  both  In  the  courts  of  equity  and  In  the 
conrte  of  law,  that  an  executor  or  an  admin- 
istrator Is  not  entitied  to  any  compoisatlon 
for  his  personal  trouble  and  loss  of  time  in 
the  performance  of  his  duties."  11  Am.  & 
Eng.  Knc.  Law  <2d  Ed.)  1277;  Sebonler, 
Ex'rs  A  Adm'rs,  |  515.  The  resstm  given 
fca  tills  role  is  that  to  Engiana  the  executnr 
or  administrator  was  entitied  to  th*  reaidne 
of  tbe  estote^  and  was  In  this  way  siqiposed 
to  be  compensated  tot  tbe  time  and  labor  of 
administratton.  Cvossw.  Bx'rs  &  Adm'rs,  | 
B4S.  tbe  right  of  the  executor  to  be  com- 
pensated for  his  "personal  trouble  and  loss 
of  time^'  in  attoidtng  to  the  bostneaa  tit  the 
estate  represented  by  him  Is  thCTef<»«  to  be 
determtoed  by  refer«ice  to  the  stotoles  of 
this  stota  He  Is  mtitied  to  compeuation 
only  to  the  extent  that  there  axe  statutes  la 
existence  providing  for  such  compensatlfflL 
By  section  MM  of  the  ClTfl  Code  It  la  provid- 
ed that  an  executor  or  administrator  "shall 
have  a  commission  of  two  and  one-balf  per 
cent,  on  all  sams  of  UMHiey  received  by  him 
m  account  of  the  estate  (except  mw^  loan- 
ed by  blm  and  repaid  to  him),  and  a  like 
commission  on  all  sums  paid  out  hlra, 
either  to  debts,  legacies,  or  distributees." 
This  provision,  as  well  as  all  provisions  pro- 
viding for  compensation  of  executors  or  ad* 
mhilstrators,  being  In  d«ogaHon  of  tbe  com- 
mon law,  must  be  eonstmed  strlctty;  jmd 
therefore  "stocks  or  bonds"  which  were  to 
the  posBCBsion  of  tbe  testator  at  tiie  time  ot 
his  death,  and  tbos  came  toto  possession  of 
his  ^ecutOT,  Are  to  no  sense  "^uins  of  mim^ 
received  by  bim  on  account  of  the  eatote," 
and  such  stocks  or  bonds,  when  delivered  to  a 
legatee  under  tbe  will  to  dlsdiarge  et  a  gefr 
erel  legacy,  are  not  "some  paid  ont  by  him." 

2.  While  the  Code  dedares  tiiat  no  coBomls- 
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abm  sball  be  paid  to  any  admlnlattator  or 
eiecntw  "for  dellTertng  orer  of  any  prop- 
erty In  kind,"  it  provides  tliet  the  ordinary 
may  allow  reaBonable  compensation  for  such 
serrlces.  not  exceeding  S  per  cent,  on  the  ap- 
pralfled  Talufe   Glr.  Code,  |  8487.   The  tnrn* 
ing  over  by  an  execnbH-  of  stoclu  or  bonds 
In  discharge  of  a  general  legacy  la  not  a  de- 
Urering  ov&t  of  property  la  kind,  within  the 
meaning  of  that  pioTlalon  of  the  law.  Prop- 
erty of  an  estate,  both  [wrsonalty  and  realty, 
may  be,  under  eutaln  conditions,  divided  In 
kind  between  those  entitled  to  it   Id.  {  3479 
et  seq.  When  the  property  of  an  estate  is  so 
divided  in  kind,  the  valne  of  each  portion  Is 
appraised  by  persons  appointed  for  that  pur- 
pose, and  the  "appraised  value"  referred  to 
in  the  section  providing  for  compensation  for 
delivering  over  of  property  In  kind  relates 
to  anch  appraisement.    Possibly,  a  delivery 
by  an  execator  of  a  speclAc  legacy,  either  of 
personal  property  or  of  real  estate,  might  be 
a  delivery  In  kind,  within  the  meaning  of 
this  section,  bat  It  is  not  necessary  In  the 
present  case  to  determine  this  qnestlon.  The 
delivery  by  an  executor  of  stocks  or  bonds  In 
discharge  of  a  general  legacy  Is  net  a  delivery 
In  kind,  within  the  meaning  of  the  law  de- 
claring that  the  ordinary  may  allow  reason- 
able compensation  for  that  service. 

S.  Section  S48»  of  the  Civil  Code  provides 
that,  "in  other  cases  of  extraordinary  services, 
extra  compensation  may  be  allowed  by  the 
ordinary."  Whether  the  service  for  which  in 
the  present  case  the  executors  seek  compen- 
sation is  an  "extraordinary"  serrioe,  and 
whether  the  compensation  provided  for  la  the 
section  Just  quoted  is  extra  in  the  sense  of 
being  in  addition  to  compensntlon  for  a  serv- 
ice already  provided  for  by  law,  or  whether  It 
la  extra  In  the  sense  of  being  compensation 
for  some  service  for  which  no  compensation 
Is  provided,  we  will  not  now  undertake  to 
decide.  If  the  executors  In  the  present  case 
are  entitled  to  compensation  at  all,  It  Is  under 
the  provisions  of  the  section  last  referred  to. 
The  executors  asked  for  commissions.  TIm 
iudg«  held  that  they  were  not  eit,ttt]ed  to  com- 
miBsIona,  bnt  that  they  conld  apply  to  the 
ordinary  for  compensation  for  delivering  prop* 
erty  In  kind.  So  far  as  the  Judge  held  that 
the  executors  were  not  mtitled  to  commis- 
sions, his  decision  was  correct;  but  bis  mllng 
that  the  payment  by  the  executors  of  gen- 
eral legacies  in  stocks  or  bonds  was  a  de< 
liverlnK  over  of  property  in  kind,  within  the 
meaning  of  section  84&7,  Id.,  Is,  we  think, 
erroneous,  and  to  this  extent  his  Judgment 
is  reversed.  Jud^nnent  affirmed  In  part,  and 
in  part  revened.  All  the  Justices  ooncnrttng. 


A.TLJLSTA  CONSOL.  ST.  RT.  00.  v.  OITY 
OF  ATLANTA 
(Sapreme  Goart  of  Georgia.    July  11,  1800.) 

CIT7  IMPROVEMENTS— PAVING— LIABILITT  OF 

STREET  RAILWAY. 

1.  The  act  of  October  10,  1891  (Acts  1890- 
01,  vol.  2,  p.  457),  Is  the  only  source  from  which 


the  mayor  and  general  council  of  Atlanta  can, 
in  a  case  like  the  present  one,  derive  power  to 
charge  a  street-railroad  compaor  with  a  por- 
tiou  of  the  original  cost  of  paving  when  it  urs 
its  tracks  upon  a  street  which  has  already 
been  thus  improved. 

2.  Uoder  this  act  it  Is  Incumbent  upon  the 
mayor  and  general  council,  before  granting  a 
street-railroad  company  permissioo  to  lay  its 
tracks  on  a  paved  street,  to  fix  the  amount  of 
compensation  which  will  be  required  of  It;  and, 
when  no  amount  has  been  thus  fixed,  no  de- 
mand can  be  made  against  the  company  after 
the  tracks  have  been  laid,  either  In  behalf  of 
the  city  or  of  abutting  property  owners,  tot  the 
cost  of  pavonent. 

8.  Where  the  mayor  and  general  council 
granted  such  a  railroad  company  permission  to 
lay  its  tracks  on  a  paved  street,  expressly  stip- 
ulating that  no  charge  for  paving  should  be 
made  against  the  company,  the  general  cooncil 
could  not  thereafter,  under  the  provisions  oC 
the  act  above  cited,  enforce,  by  ereentlon  or 
otherwise,  a  claim  against  the  company  for  any 
portion  of  the  original  cost  of  laying  the  pav* 
Ing  iu  that  street 

(Syilabos  hy  the  Court) 

from  superior  court,  Fulton  county; 
John  O.  Reed,  Judge  pro  bac. 

Action  by  the  city  of  Atlanta  against  the 
Atlanta  Consolidated  Street-Rail  way  Com- 
pany. Judgment  for  plaintiff.  On  levy  of 
execution,  defendant  filed  an  affidavit  of  Il- 
legality. Verdict  for  plaintiff  In  execution, 
and  the  street-railway  company  brings  error. 
Reversed. 

Geo.  Westmoreland,  for  plaintiff  In  error. 
J.  A.  Anderson  and  J.  T.  Pendleton,  for  d»< 
fendant  In  error. 

COBB,  J.  In  1893  the  street-raflway  com- 
pany applied  to  the  city  council  of  Atlanta  for 
permlisslon  to  lay  Its  tracks  upon  a  portion  of 
Smith  street.  At  the  date  of  this  application. 
Smith  street  had  been  paved  and  Improved 
under  the  provisions  of  the  city  charter  au- 
thorizing streets  to  be  Improved,  and  a  por- 
tion of  the  expense  of  such  ImprovementB  to 
be  assessed  against  abutting  property  own- 
ers. The  city  council  granted  the  permission, 
in  a  resolution  which,  among  other  things,  de- 
clared that  no  charge  should  be  made  against 
the  street-railway  company,  on  account  of  the 
city  or  abutting  property  owners,  for  the  pay- 
ment of  any  part  of  the  expense  of  the  Im- 
provements which  bad  already  been  made  on 
Smith  street  After  this  permission  had  been 
granted,  the  street-railway  company  laid  Its 
tracks  upon  the  street  In  question,  and  pro- 
ceeded to  operate  Its  railway  thereon.  Sub- 
sequently the  dty  council  caused  an  execution 
to  be  Issued  against  the  street-railway  com* 
pany  for  a  sum  which  was  alleged  to  be  the 
amount  due  to  the  abutting  property  owners 
for  Its  pro  rata  of  the  expense  of  the  Im- 
provements on  Smith  street.  The  street-rail- 
way company  interposed  an  affidavit  of  Ille- 
gality, setting  up  that  the  execution  was  pro- 
ceeding against  It  Illegally;  and,  the  Issue 
thus  raised  coming  on  for  trial,  the  court  di- 
rected a  verdict  In  favw  of  the  plaintiff  in 
execntioD.  and  to  this  Judgment  tta*  itm^ 
I  railway  corniwuty  ocepted. 
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It  was  insisted  In  the  arsnment  here  that 
tbe  judgment  was  enoneons  for  the  reason 
that  the  city  of  Atlanta  had  no  authority  to 
Issue  an  execution  to  enforce  a  claim  of  the 
character  inTotred  In  the  present  case.  It 
was  replied  to  this  argument  that  no  question 
was  raised  in  the  affidavit  of  Illegality  as  to 
the  authority  of  the  city  to  Issue  the  execu- 
tion; the  sole  question  therein  raised  being 
that  the  execution,  no  matter  whether  Issued 
legally  or  illegally,  was  proceeding  Illegally. 
Under  the  view  we  take  of  the  case,  It  Is  un- 
necessary to  determine  either  whether  tbe 
question  is  iHtjpeiiy  before  us,  or  whether  the 
city  bad  the  authority  to  enforce  the  claim 
by  execution.  We  do  not  thinic  the  city  had 
power  to  enforce  tbe  claim  for  which  the  ex- 
ecution was  Issued  against  tbe  street-railway 
company  either  by  execution  or  in  any  other 
way.  In  order  to  decide  tbe  controlling  ques- 
tion Involved  in  the  present  case,  it  becomes 
necessary  to  make  a  brief  review  of  the  dif- 
ferent acts  conferring  upon  tbe  city  of  At- 
lanta the  power  to  Improve  the  streets  of  the 
city,  so  far  as  these  acts  have  any  bearing 
upon  tbe  authority  of  tbe  city  to  make  as- 
sessments against  street-railway  companies. 
The  act  of  September  3, 18S1  (Acts  1880-81.  p. 
SUfi;  Code  Atlanta  1890,  S§  13S-140).  provided 
that  the  city  council  might,  under  certain  con- 
ditions, Improve  the  streets  of  tbe  city,  and 
assess  a  certain  proportion  of  the  expense  of 
such  Improvements  against  the  abutting  prop- 
erty owners,  and.  If  there  was  a  street-rail- 
road company  having  Its  tracks  npon  the 
street  so  Improved,  such  company  should  be 
required  to  Improve  In  the  manner  that  tbe 
street  was  Improved  tbe  width  of  Its  tracks, 
and  for  three  feet  on  each  side  thereof.  This 
act  further  provided  that  the  assessment 
against  abutting  property  owners  should  be 
collected  by  execution  to  be  iBBoed  by  tbe  city 
clerk.  The  act  of  October  12,  1885  (Acts 
1881-66.  p.  410),  provided  that,  If  the  street- 
railroad  company  should  fall  to  IminroTe  tbe 
street  In  the  time  and  maimer  iffascribed,  the 
dty  might  cause  the  wott  to  be  done,  and  en- 
force the  coUcctlo&  of  the  cost  of  such  work 
against  tbe  street-railroad  company  In  tbe 
manner  prescribed  In  tbe  act  of  1881  for  col- 
lections of  assessments  ag^nst  abutting  prop- 
erty. Tbe  act  itt  December  24.  1886  (Acts 
1886,  p.  239),  provided  that,  wbenerer  tbe  pab- 
Uc  interests  may  require,  tbe  city  ooundl  may 
by  ordinance  "assess  any  railroad  or  street 
company  *  *  *  to  Improve  tbe  street,** 
and  do  part  or  all  of  such  work,  as  right  and 
justice  may  dictate,  whether  such  work  be 
petitioned  for  or  not  and  the  mode  of  pro- 
cedure, and  remedies  to  raforce  the  same, 
shall  be  those  iwovlded  fmr  street  and  sewer 
Improvemrait  In  other  cases  provided  by  law 
and  the  ordinances  of  tbe  dty.  The  act  of 
October  10,  1891  (Acts  1890-01.  voL  2,  p.  457; 
Code  Atbinta  1899.  |  148  et  aeq.).  provided 
that:  "When  street  railroad  tracks  are  laid 
In  said  city  on  a  street  which  has  already 
been  paved  or  pwmanently  Improved,  and  iq>- 
on  which  said  company  has  no  tra  A,  said  dty 


may  require  such  contribution  or  payment  to 
said  city  for  said  dty  and  tbe  owners  of  abut- 
ting proper^,  at  the  time  of  laying  sucb 
tracks,  on  account  of  tbe  paving  or  pavement 
improvement  of  any  sucb  street  as  tbe  may- 
or and  general  coundl  of  said  dty  may  deem 
proper  (but  sucb  amount  shall  not  be  greater 
than  in  cases  provided  for  under  section  I  of 
this  act  [which  required  street-railroad  com- 
panies, under  certain  ctmditlons,  to  pave  be- 
tween the  rails  of  each  line  of  track,  and  for 
four  inches  outside  tberettf]).  Said  city  may 
regulate  and  enforce  the  payment  or  collec- 
tion of  such  amount  of  contribution,  and  may 
require  payment  of  same  before  consent  grant- 
ed to  lay  such  tracks,  and  may  grant  consent 
conditional  on  sucb  payment  thereafter.  Such 
street  railroad  company  shall  be  liable  for  Its 
pro  rata  of  the  costs  to  repave  when  tbe  same 
Is  done  according  to  law."  The  execution  in 
tbe  present  case  was  issued  for  tbe  purpose 
of  enfordng  a  demand  which  the  dty  daimed 
to  have  against  the  street-railway  company 
for  the  benefit  of  tbe  abutting  property  ovra- 
ers  on  Smith  street  under  the  provisions  of 
the  act  of  1891,  jost  quoted.  An  examination 
of  tbe  execution  and  the  Itemised  bill  attached 
thereto  is  all  that  is  necessary  to  make  it 
dear  that  tbe  city  coundl,  in  Issuing  the  exe- 
cution, was  attempting  to  proceed  under  tbe 
act  Just  referred  to.  That  tbls  was  true  waa 
practically  conceded  in  the  argument  here. 
Counsel  for  the  railway  company  contended 
that  as  that  company  had  laid  Its  tracks  np- 
on Smith  street  upon  the  faith  of  the  state- 
ment in  the  resolution  permitting  It  so  to  do 
without  charge  for  any  part  of  the  Improve- 
ment which  bad  hem  made  on  tbe  street  tbe 
dty  authorities  were  estopped  from  dalmlng 
anything  agalnat  It  On  the  other  hand,  it 
was  dalmed  by  counsd  for  the  dty  that  so 
much  of  tbe  ordinance  as  attempted  to  relieve 
the  railway  company  from  the  payment  of  a 
proper  propwtlon  of  the  expense  Incurred  by 
tbe  ivoperty  owners  In  Improving  tbe  street 
was  ultra  vires  and  void,  for  the  reason  that 
while  the  dty  authorities  had  a  dlscretioa  as 
to  <he  amount  that  should  be  dutrged  ttw 
street-railway  company  for  permission  to  lay 
Its  tracks  upon  tbe  imiiroved  street  the  law 
Imperatively  required  that  at  Inst  some 
amount  should  be  charged.  Tbe  dty  coondl 
either  had  authority  to  allow  ttie  ntUwcy 
company  to  lay  Its  tracks  npon  tbe  street 
without  diarge.  ta  It  had  sot  that  right  If 
it  had  the  right  of  coarse  It  had  no  power, 
after  the  railway  company  had  acted  upon 
the  resfdutitm  granting  it  permission  to  lay  its 
tracks  without  charge,  to  can  upon  the  com- 
pany for  any  amotmt  either  as  due  ItadC  or 
tbe  abutting  property  owners.  If  it  did  not 
have  the  right  to  give  the  pomisslon  to  lay 
Its  tnu^  without  requiring  that  at  least 
some  part  of  the  sum  which  had  been  expend- 
ed by  the  pn^jkerty  owners  for  paving  that 
part  of  the  street  which  the  railway  cnmpany 
sought  to  occupy  should  be  paid,  fihai  the 
grant  to  the  railway  company  of  permission 
to  lay  its  tratte  without  this  reqnir«ment 
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would  seem  to  be  void.  In  ettber  rlew,  there 
waa  not  In  tbe  present  case  any  attempt  on 
the  part  of  tbe  city,  either  before  or  at  the 
time  permiBston  was  glren  the  company  to 
lay  its  tracks,  to  fix  an  amount  which  should 
be  paid  to  tbe  abutting  property  owners,  nn- 
rler  the  [MOTislons  of  the  act  of  1891,  as  a 
eoDdltloD  precedent  to  tbe  laying  of  tbe  tracks 
of  the  company  upon  tbe  street   If  tbe  city 
council  had  no  right  to  grant  the  permission 
without  demanding  something,  then  It  will 
not  be  pretended  that  the  grant  was  made  un- 
der the  provisions  of  the  act  of  1891.  The 
grant  not  baring  been  made  nnder  antborl^ 
of  that  act,  of  course,  after  tbe  grant  bad 
been  acted  on,  and  tbe  street  occupied.  It  Is 
not  within  tbe  power  of  the  conncil  to  re- 
trace Its  steps,  and  make  an  assessment 
against  tbe  company  for  Its  occupation  of  the 
street,  when  the  law  requires  that  the  assess- 
ment should  be  made  before  tbe  right  to  oc- 
cupy the  street  Is  granted.    Oonstmlng  tbe 
act  of  1891  as  contended  for  by  counsel  for 
the  city,— that  It  requires  that  some  amount 
should  hare  been  charged,— the  act  clearly  re- 
quires that  that  amonnt  shall  be  fixed  and  de- 
termined before  the  rii^t  to  occupy  the  street 
tfl  granted.   It  Is  tme  that  payment  of  the 
amount  so  fixed  may  he  deferred,  bnt  tbe  act 
Is  Impentlre  that  the  amount  mnat  he  fixed 
before  that  privilege  Is  granted.  It  Is  not  pre- 
tended In  ttie  present  case  that  this  was  done, 
and  therefore  the  dty  connetl  cannot  enforce 
payment  of  the  amount  claimed  by  It  either 
by  execnUon  or  in  any  other  way.  Whether 
the  grant  to  ocenpy  the  street  without  the 
payment  of  any  amount  would  be  void  tta 
want  of 'Buthorlly  In  the  dty  council  to  make 
such  grant,  and  what  would  be  the  rlghte  of 
tbe  city  conndl  or  of  the  abnttlng  prc^ierty 
owners  In  that  event  are  questions  not  raised 
In  tbe  present  record,  and  will  not  now  be  de- 
cided. 

It  was  contended  in  the  argument  that,  as 
the  grant  contained  a  provision  that  it  diould 
be  subject  to  any  ordinance  that  nUght  be 
thereafter  passed  by  the  dty  council,  the 
claim  In  the  present  case  could  be  sustained 
u  being  one  founded  upon  an  ordinance,  duly 
pasaed,  requiring  the  street-nllway  company 
to  pay  the  ataionnt  spedfled  In  the  execution 
to  the  abnttlng  property  owners.  This  con- 
tention cannot  he  sustained,  for  two  reasons: 
Flrat,  the  claim  sought  to  be  enforced  is,  as 
haa  been  seen,  under  a  resolution  purporUng 
to  be  passed  nnder  authority  of  the  act  of 
1801,  and  there  Is  nothing  In  tbe  record  to 
Indicate  that  In  making  the  assessment  In 
tbe  present  case  the  city  council  were  at- 
tempting to  cany  into  effect  the  authority  re- 
served by  them  to  pass  other  ordinances  af- 
fecting the  rights  of  the  railway  company  In 
Smith  street;  and,  second,  for  the  reason 
tbat  tliere  la  no  authority  In  the  charter  of  At- 
lanta for  the  dty  conncil  to  make  an  assess- 
ment against  street-railway  companies  fbr 
tbe  benefit  of  abutting  property  owners,  ex- 
cept In  the  act  of  1881.  Although  the  right 
ta  pns8  ordinances  referring  to  the  railway 


company  was .  expressly  reserved,  and  tbe 
company  expressly  agreed  to  abide  by  the 
provision  of  such  ordinances,  this  would  not 
confer  power  to  pass  an  ordinance  which  was 
not  authorized  by  tbe  charter.  What  has  Just 
been  said  distinguishes  this  case  from  that  of 
City  of  Atlanta  v.  Oate  City  St.  B.  Co.,  80 
Ga.  276,  4  S.  E.  269.  In  that  case  tbe  agree- 
ment of  the  railroad  company  was  to  comply 
with  ordinances  then  of  force,  or  that  might 
thereafter  be  adopted,  relative  to  the  com- 
pany In  question,  and  the  ordinance  passed  In 
that  case  under  authority  of  this  stipulation 
was  one  which  the  dty  bad  charter  power  to 
pass. 

Under  tbe  facts  as  they  ai^eared  at  tbe 
trial,  the  Judge  should  have  dismissed  the 
levy,  and  the  direction  of  a  verdict  In  favor 
of  the  plaintiff  In  execution  was  erroneous. 
Judgment  reversed.  All  the  justlcea  concur-, 
ring. 


HtrNNICDTT  ft  BELLINGRATH  OO.  v. 

VAN  HOOSH  et  al. 

(Supreme  Court  of  Georgia.    July  13,  1900.) 

BUILDINQ  CONTRACT  —  DIVISIBILITT  —  ABAN- 
DONMENT —  CONTRACT  PRICB  — RIGHTS  OF 
OWNER— LIABILITT  TO  KATBRIAL  MAN. 

1.  When,  by  the  terms  of  a  contract,  one 
agrees  to  fnmish  all  material  and  labor  for  tbe 
construction  of  a  boildlng,  and  to  tnm  over  the 
same  in  a  finished  state  to  another,  on  payment 
of  a  stipulated  price,  inch  a  ctmtract  Is  an  en- 
tire one,  and  in  not  to  he  held  as  divisible  be- 
cause it  contains  a  stipulatlmi  that  when  the 
bailding  has  arrived  at  a  certain  stage  of  com- 
pletion the  owner  may  suspend  tnrther  work, 
and  that  if  he  elects  to  do  so  a  stated  snm  la  to 
be  the  compensation  for  the  labor  done  and  ma- 
terial furnished.  When,  in  anch  a  case,  a  build- 
ing bad  progressed  to  the  stage  last  itldicated, 
and  tbe  contractor  abandoned  the  work  against 
the  will  of  the  owner,  tbe  gross  snm  fixed  as 
the  price  for  completing  the  entire  work  is  the 
true  "contract  inlce,"  and  not  the  snm  contem- 
pbited  to  be  paid  in  the  event  the  owner  an»- 
pended  tbe  work  at  a  period  before  completion. 

2.  The  statute  which  required  the  owner  who 
gave  out  a  contract  for  the  erection  of  a  build- 
ing on  his  land  to  retain  25  per  cent,  of  the 
contract  price,  for  the  ben^t  of  laborers  and 
material  men,  did  not  prevent  such  owner  from 
making  partial  payments  to  the  contractor  from 
time  to  time  aa  tbe  work  progressed,  provided 
the  aggregate  of  such  payments  did  not  exceed 
76  per  cent,  of  such  contract  price;  and  if,  he- 
fore  the  completion  of  the  building  according  to 
the  contract,  the  contractor  abandoned  the  work 
and  left  the  building  uncompleted,  it  wna  the 
right  of  the  owner  to  take  poesession  of  the 
same  and  complete  it.  If,  in  doing  so,  the 
amount  required  for  completion,  when  added  to 
the  sums  proi[)erly  paid  to  the  contractor,  ex- 
ceeded the  original  contract  price,  such  owner 
was  not  liable  to  a  material  man  for  any  part 
thereof. 

Fish,  J.,  dissenting. 

(Syllabus  by  the  Conrt) 

Error  from  superior  court,  Hall  county;  B. 
B.  Russell,  Judge. 

Action  by  the  Hunnlcntt  ft  Belllngrath 
Company  against  A.  W.  Van  Hoose  and  oth- 
ers. Judgment  for  defendants.  Plaintiff  brings 
error.  Affirmed. 
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Arnold  &  Arnold  and  Dean  &  Hobbs,  for 
plaintiff  in  error,  H.  H.  Peny.  J.  C.  Boone, 
and  Q.  H.  Prior,  for  defendants  in  error. 

LITTLE,  J,  The  Huunlcutt  &  BelUngratb 
Company  Instituted  an  action  against  Van 
Hoose  &  Pearce,  In  which  they  allege  that  the 
defendants  owned  certain  land  In  the  city  of 
UalDeBvllle,  and  that  in  the  spring  of  1886 
such  owners  entered  into  a  contract  with  O. 
W.  Koole.  who  was  a  contractor,  to  erect 
on  said  land  a  large  balldlng,  to  be  known  as 
an  "auditorium."  and  agreed  with  Foote  to 
pay  him  the  sum  of  $14,^  for  said  building 
complete.  It  is  further  alleged  that  such 
contract  was  in  two  parts;  that  la,  that  when 
certain  portions  of  the  work  were  done  the 
owners  were  to  pay  Foote  $10,000.  and  It  the 
remainder  was  completed  the  remaining  sum 
of  $4,200  was  to  be  paid.  The  petitioner 
'further  alleged  that  It  did  certain  work  on, 
and  furnished  certain  material  for,  the  build- 
ing, under  a  contract  with  Foote,  to  wit,  that 
It  furnished  oil  the  galvanized  iron,  tin,  slate 
woi^  and  skylight  fw  the  building,  for  which 
Foote  agreed  to  pay  It  $1,148,  which  was  a 
fair  market  price  for  the  aame;  that  $400  of 
said  sum  has  been  paid,  leaving  an  Indebted- 
ness of  9748  to  the  petitioner  for  siUd  work 
and  material.  It  la  further  alleged  that,  after 
the  contract  had  been  entered  Into  between 
the  ovnera  and  Foote,  the  latter  commenced 
tbe  work,  and  did  finish  the  building  sub- 
stantially ao  far  m  to  have  the  brick  waUs 
put  up.  and  all  atone,  terra  cotta,  galvanized 
Iron,  ete.,  pertaining  to  the  exterior  work,  ao 
■s  to  be  entitled  to  the  payment  of  the  first- 
named  amount  of  $10,000;  and  that  thereupon 
the  owners  did  pay  to  Foote  tbe  foil  amount 
of  $10,000,  wlthoot  reserving  25  per  cent  of 
said  contract  price,  and  without  requiring 
any  affidavit  from  the  contractOT,  and  with- 
out obtaining  the  consent  of  the  petitioner; 
that  at  thlB  point  Foote  abandoned  bis  con- 
tract without  completing  tbe  building  accord- 
ing to  the  BtlpulatlMs;  and  that  tbe  owners 
thereupon  undertook  to  complete  the  building 
themselves,  and  did  expend  thereon  the  full 
sam  of  $14,200,  including  tiie  sum  paid  to 
Foote.  and  did,  therefore,  use  on  said  building 
and  the  compleQon  therein  tbe  full  amount 
of  tbe  contract  price,  without  reserving  any 
sum  ivhatever,  and  in  this  manner  they  ob- 
tained from  petitioner  said  material  and  la- 
bor, and  have  now  no  sum  of  money  b^ 
back  and  reserved  to  pay  for  the  same.  Tbey 
pray  a  Judgment  against  tbe  owners  of  tbe 
property  for  the  amount  due  them  for  labor 
performed  and  material  furnished  In  the  con- 
stmctlon  of  the  building  as  set  out.  Attached 
to  the  petition  Is  a  copy  of  the  contract  en- 
tered Into  between  Van  Hoose  &  Pearce  (sign- 
In;;  as  the  Georgia  Female  Seminary)  and 
Foote  for  the  construction  of  the  building.  It 
Is  dated  April  1,  ISOC:  and  by  its  terms  Foote 
undertook,  In  consideration  of  the  sum  of 
$14,200,  to  build,  Qnish.  and  deliver  on  or 
before  September  1,  1896,  a  building  for  a 
coniervatOTy  of  music,  according  to  specifica- 


tions made  a  part  <a  the  contract,  and  to  pro- 
vide all  labor  and  materials  of  every  kind 
for  the  completion  and  finishing  of  said  work. 
Van  Hooae  &  Pearce  undertook,  oa  UUelr 
part,  tor  tbe  faithful  p^formance  of  tlie 
terms  of  tbe  contract,  to  pay  to  Foote  the 
sum  of  $14,200  in  the  following  manner:  To 
pay  on  Saturday  of  each  week  during  con- 
struction a  sufficient  amount  to  meet  the  pay 
roll  of  tbe  laborers  for  the  week,  and  on  tbe 
first  day  of  each  month  a  sufficient  amount 
to  cover  75  per  cent,  of  the  labor  and  ma- 
terial actually  in  tbe  building.  The  last  In- 
stallment was  to  be  paid  In  30  days  aftw  the 
work  was  fully  completed  and  acc^ted  by 
the  owner,  free  from  all  claims  by  lien  or 
other  attachments.  It  Is  further  provided 
that  If  the  contractor  should  at  any  time 
during  the  progress  of  the  work  refuse  or 
neglect  to  supply  and  furnish  a  sufficiency  ot 
material  or  workmen,  or  cause  any  unreason- 
able neglect  or  suspense  of  tbe  work,  or  fail 
or  refuse  to  comply  with  any  oi  the  artleles 
of  this  agreement,  the  owners  shoold  have 
the  right  and  power  to  enter  and  Wat  posses- 
sion of  tlie  premises  and  provide  material 
and  workmen  snfflcloit  to  finish  tbe  work, 
and  the  expense  of  so  doing  should  be  de- 
ducted from  the  amount  of  the  conttacL  A 
stipulation  Is  made  in  tbe  foltowlng  Isngwice: 
"It  la  mutually  agreed  between  tbe  parties  of 
the  first  and  second  parts  that  In  considera- 
tion of  ten  thousand  dtdlars  the  party  of  the 
first  part  Is  to  complete  all  brick  walls;  put 
In  all  stone,  terra  cotta,  galvanised  Iron,  all 
O.  S.  doors,  all  windows,  aaah,  floor  Unlnga. 
Iron  columns,  and  all  necessary  partitions;  to 
lay  an  floor  linings;  and  everythlnp  pertain- 
ing to  exterior  work,  except  stone  steps,— 
and  that  when  this  much  of  the  bulldii^;  is 
completed  the  work  may  be  sospoided  until 
sucb  time  as  the  party  of  the  second  port 
may  decide  to  flnlsh  the  building.  If  work 
is  suspended  for  more  than  thirty  days,  the 
tw«)ty-flve  per  cent  held  back  b^  tiie  pari? 
of  the  second  part  shall  become  payaUe  by 
the  party  at  the  first  part  turning  over  above- 
described  work  free  from  lien  or  other  at- 
tachment" To  this  petition  the  defendants 
filed  a  general  demurrer,  which  on  the  bear^ 
tng  was  sustained,  and  the  petitltm  dismissed. 
To  this  ruling  of  the  court  the  plaintiff  in  op 
ror  excepted. 

1.  This  action  was  bssed  on  tbe  pnvlsionf' 
of  sections  2802  and  2803  of  tbe  Civil  Code: 
which,  in  effect,  provide  that  evny  perswi 
who  shall  give  out  a  contract  for  tbe  con- 
struction of  any  bouse  shall  retein  26  per 
cent  of  the  contract  price  until  the  cmtractor 
shall  submit  to  such  person  an  alBdaTit  that 
all  debts  Incurred  for  material  and  labor  in 
constructing  the  bouse  have  been  paid,  or 
j  that  the  persons  to  whom  aucb  debts  are  doe 
have  consented  to  the  payment  of  said  23 
per  cent.,  and  that.  If  any  person  shall  pay 
said  25  per  cent,  of  the  contract  price  of  the 
house  without  requiring  the  affidavit  he  shall 
be  liable,  to  the  extent  of  25  per  cent  of  aald 
contract  price,  to  any  material  man  or  la- 
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borar  tw  xoatcElal  furnbihed  or  wchtIc  done 
for  flftldt  «mtEacrtor  In  constmctliig  said  hoiu& 
These  sectioiu  were  repealed  by  the  act  ap- 
proved X>eceinber  IS,  18U7,  and  are  not  now  in 
force.  The  plaintiff  claims  tbat  Its  rlglits  ac- 
crued under  their  proTlsi<ms  before  sudi 
peal.  Hoice.  It  becomes  necesaaty  to  pass  on 
the  qaesttona  made.  It  was  contended  for 
tb»  idalntlff  that,  under  the  proTislons  of  the 
Code  which  we  have  recited,  it  was  the  legiU 
dntj  of  the  defendants  In  error  to  retain  Z& 
per  cent  of  $10,000^  becaiqe,  iindK'  a  proper 
construction  of  the  contract,  this  sum  was 
to  be  paid  to  the  contractor,  separate  and 
apart,  for  the  completion  of  certain  particular 
parts  of  the  building.  It  la  also  contended 
that  Inssmuch  as  the  defendants  In  error  paid 
to  the  contractor  $10,000  of  the  contract  price 
at  a  certain  stage  of  the  work,  and,  after  the 
abaDdo&ment  of  his  contract  by  Foote,  uaed 
the  remaining  part  of  the  full  contract  price 
in  completing  the  building,  they  thereby  be- 
came liable  for  labor  and  material  on  the 
building,  to  the  extent  of  2S  per  cent  of  $14,- 
20U,  because  that  aum  waa  the  entire  contract 
price.  Two  qneatlona.  therefore,  are  material 
to  be  eonaldered:  First  Is  the  contract  which 
waa  entered  Into  by  the  parties  an  entire  or 
divisible  one?  6ec<md.  What  legal  obliga- 
tiona,  as  to  the  retention  of  a  part  of  the 
contract  price,  were  imposed  upon  the  own- 
er who  gave  ont  a  contract  for  the  construc- 
tion of  a  bnlldlng  on  his  lend  while  these 
proTiJtlona  of  the  Code  were  in  force?  And 
we  Rhall  address  ourselves  to  these  queatlona, 
in  their  order. 

Section  3&48  of  the  Civil  Code,  which  Is  but 
a  reaffirmation  of  the  common  law,  declares 
that  a  contract  may  be  either  entire  or  sever- 
able; that.  If  It  is  eotlre,  the  whole  contract 
stands  or  falls  together:  that  tf  it  be  sev- 
erable, the  failure  of  a  distinct  part  does  not 
void  the  remainder;  and  that  the  character 
of  the  contract  Is  to  be  determined  by  the 
intention  of  the  parties.  Referring  to  the 
contract  now  under  consideration,  we  find 
that  it  was  the  purpose  and  Intention  of  the 
parties,  as  expressed  by  Its  terms,  that  an 
entire  and  completed  building,  to  be  known 
as  an  "andltorlnm."  should  be  constructed.  In 
a  certain  way  and  of  spedBed  materials,  by  a 
given  day,  and  delivered  to  the  owners;  that 
this  contract  Included  all  the  work  necessary 
for  Its  completion,  and  the  furnishing  of  all 
the  material  which  entered  Into  a  finished 
building;  and  that  the  consideration  to  be 
paid  for  the  building  complete  was  J14,200. 
After  clearly  expressing  the  intention  of  the 
parties  to  have  and  make  a  completed  build- 
ing, and  clearly  stipulating  what  price  should 
be  paid  for  the  same,  it  appean  that  they 
further  agreed  that  for  the  construction  and 
finishing  of  the  building  to  a  certain  extent, 
which  was  clearly  defined,  the  owners  should 
only  be  obligated  to  pay  the  sum  of  $10,000. 
and  that  when  "this  mnch  of  the  iHjIldlng  Is 
completed  the  work  may  be  suspended  until 
such  time  as  the  par^  of  the  second  part 
mar  dedde  to  finish  the  bnlldlng."  There  la 


no  stipulathm  that  tb»  work  shall  be  suspend- 
ed at  that  point  in  its  construction,  but  that 
It  may  he;  but  In  no  event  could  It  be  sua- 
pended  longer  than  the  party  of  the  seomd 
part  (that  is  to  say,  the  defoidants  In  erroii) 
"may  decide  to  flnUh  It"  So  that  It  would 
seem,  from  a  fair  Interpietatlon  ol  the  lan^ 
guage  used,  that  the  right  to  have  the  wott 
su«pended  at  the  point  indicated  rested  with 
the  ownon,  and  that  no  option  was  ^voi 
to  the  contractor  to  do  less  than  to  complete 
tbe  building;  and.  unless  the  owners  chose  to 
suspend  Oie  work,  the  stipulation  that  $10.- 
000  should  be  the  agreed  price  for  the  particu- 
lar parts  of  the  work  named  did  not  go  into 
effect  dearly,  this  provision  was  Incorpo- 
rated tor  two  puiposes,— to  give  the  ownen 
the  right  to  suspend  the  constmetlon  of  the 
building  when  it  bad  reached  a  certain  stage, 
and  to  fix  the  conqiensation  which  the  own- 
en  should  pay  to  the  contractor  if  th^  de- 
cided to  suspend  the  woxlc  at  that  period  of 
the  construction.  But  In  no  event,  fairly  con- 
strued, dom  the  contract  emitemplate  that 
the  contractor  shall  ot  his  own  volition  stop 
the  work  until  the  building  has  been  folly 
comideted.  It  must  follow,  if  this  is  the 
meaning  of  the  contract  that  It  is  an  entire 
one.-4hat  Is,  for  a  finished  building,— with 
the  r^ht  reserved  to  the  ownera  to  suspend 
further  prosecution  of  the  work,  and  accept 
and  pay  for  the  building,  when  it  had  been 
brought  to  a  certain  stage  of  completion.  Un- 
less such  right  was  exercised,  the  stipulation 
granting  it  is  without  effect  and.  In  the  alK 
sence  of  the  exercise  of  this  right,  the  agree- 
ment of  the  parties  obligates  the  one  to  com- 
plete and  turn  over  the  building  according  to 
the  plans  and  speciflcations,  and  the  other  to 
pay  therefor  the  price  of  $14,200.  The  peti- 
tion docs  not  allege  that  the  ownen  exercised 
the  right  they  bad  to  stop  the  erection  of  tbe 
building  before  its  full  completion,  but  on  the 
contrary,  it  explicitly  alleges  the  fact  to  be 
that  when  tbe  building  reached  a  certain 
stage  the  contractor  abandoned  tbe  work; 
and,  as  negativing  that  such  was  done  with 
tbe  consent  of  tbe  ownen,  It  alleges  that  they, 
after  snch  abandonment,  used  the  remainder 
of  the  contract  price  not  paid  over  In  finish- 
ing the  building.  So  that  taken  as  a  whole, 
the  contract  under  the  allegations  of  the  pe- 
tition, bound  the  contractor  to  complete  the 
building  for  a  stipulated  price  of  $14,200. 
See  Freeman  v.  Campbell,  22  Ga.  184> 

2.  For  the  benefit  of  laborers  doing  work 
on,  and  peraons  furnishing  materials  for, 
buildings  erected  on  the  land  of  another,  this 
statute  rendered  the  owner  of  the  land  lia- 
ble for  25  per  cent,  of  the  contract  price,  un- 
less be  should  have  first  ascertained.  In  the 
manner  prescribed  by  the  statute,  that  tbe 
claims  of  laborers  and  material  men  for  Im- 
proving hia  property  had  been  paid.  But, 
while  thus  protecting  the  debt  of  the  laborer 
and  the  person  furnishing  the  material  for  his 
building,  the  statute,  fairly  construed,  did  not 
mean  to  entirely  Ignore  the  rights  of  the  own- 
er. This  court,  in  the  case  of  Gross  ▼.  But- 


Digitized  by 


Google 


672 


86  BOUTHBABTBRN  BBFOBTEB. 


(Ga. 


Iw,  72  Ga.  187,  and  alao  in  other  cases,  has 
ruled  that  the  atatnte  which  created  a  lien  on 
the  inropertr  of  an  owner  In  favor  of  one 
who  fnrnlahed  materials  to  the  contractor  for 
the  erection  of  a  honae  thereon  was  tn  dero- 
gation of  the  cnnmon  law,  and  its  require- 
ments most  be  atrlctiy  followed.  It  is  tme 
that  there  Is  no  assertion  of  a  In  tills 
case,  but  the  object  of  the  statute  waa  to  gtn 
an  extraordinary  rii^t  to  laboreca  and  mate- 
rial men  in  securing  their  debts,  and  the  pr]n> 
dple  InTolred  Is  practically  the  same.  It 
must  be  borne  In  mbid  that  there  Is  no  jwlr- 
Ity  of  contract,  ordinarily,  between  the  mate> 
rial  man  and  tiie  owner.  The  oontractoal  i» 
latlons  which  exist  are  between  the  owner 
and  the  one  who  nndertakea  to  fnmlsh  all 
the  necessary  material  at  his  own  expense, 
and  erect  a  building  on  the  land  of  another 
tot  a  stipulated  price;  bat  In  order  to  protect 
the  one,  whose  labor  Improves  bis  land,  and 
the  other,  whose  material  enters  Into  the  con- 
structlou  of  permanent  ImproTements  there- 
on, the  law  placed  a  burden  on  the  owner  of 
the  land,  but  It  was  not  meant  to  work  In 
an  unreasonaMe  ot  oi^resslTe  manner.  It  re- 
quired that,  of  tbe  contract  price  which  he 
had  agreed  to  pay  for  the  work  and  material 
by  wbldi  hla  building  Is  constructed,  he 
should  retain  25  per  cent,  from  the  hands  of 
the  contractor  until  satlsfled  In  a  particular 
manner  that  the  debte  for  labor  and  material 
had  been  paid.  It  does  not  mean  that  the 
owner  might  not  from  time  to  time,  to  meet 
the  wants  of  the  contractor  and  to  suit  his 
own  convenience,  make  payments  as  tbe  work 
IHt^fressed.  Nor  did  the  statute  require  that 
25  per  cent,  of  earnings  for  work  actually 
done  In  tbe  progress  of  the  building  should  be 
withheld.  ThlB  court,  In  the  case  of  McAn- 
llffe  T.  BalUe,  88  Ga.  856,  IB  S.  m  474,  ruled 
that  under  It  partial  payments  might  be  made 
to  a  contractor  engaged  In  the  work  of  erect- 
ing a  house,  to  any  extent,  provided  that  the 
amount  of  such  partial  payments  made  did  not 
aggregate  more  than  75  per  cent,  of  the  total 
contract  price.  It  Is  stipulated  In  the  con- 
tract between  the  parties  to  this  case  that  on 
Saturday  of  each  week  during  the  construc- 
tion of  the  building  tbe  defendants  should  pay 
to  the  contractor  a  sufficient  sum.  as  part  of 
the  contract  price,  to  meet  the  pay  roll  of  the 
laborers  who  were  engaged  In  the  work  on 
the  building  for  the  week,  and  also  thM  on 
the  Ist  day  of  each  month  they  should  pay 
an  amount  sufficient  to  cover  76  per  cent  of 
the  labor  and  material  actually  in  the  build- 
ing. The  petition  all^s  that  the  contractor 
commenced  tbe  work,  and  did  finish  the  build- 
ing, substantially,  so  far  as  to  have  the  walls 
put  up,  and  all  stone,  terra  cotta,  galvaniz- 
ed Iron,  etc.,  pertaining  to  the  exterior  work, 
done,  and  that  the  owners,  when  this  much 
of  tbe  contract  had  been  compiled  with,  had 
paid  to  the  contractor  tbe  sum  of  flO,000. 
This,  we  think,  they  were  authorized  to  do; 
for.  under  the  authority  of  the  McAulIffe 
Case,  sui»«,  they  wera  authorized  to  make 
partial  psymenta  In  any  manner  they  desired. 


and  could  not  be  held  liaUe  If  soeb  partial 
paymmts  did  not  exceed  n  per  cent,  d  tb- 
eontnct  price.  The  statute  did  not  contem- 
plate that  such  payments  might  not  be  made, 
nor  did  It,  in  any  evoit,  require  that  any  sum 
shonld  be  retained  In  ezcesa  of  26  per  cent, 
of  the  contract  price.  It  can  make  no  dif- 
ference how  and  to  what  extrat  advance- 
meata  wen  made  to  the  contractor,  so  that, 
on  final  settlement,  tite  owner  had  in  bis 
bands  2S  per  cmt.  ot  the  amount  which  he 
agreed  to  pay  fgr  the  conatmetion  of  the 
building.  This  oonrt,  In  Uie  case  of  Bi^al  v. 
McPhail,  S7  Ga.  457*  25  S.  E.  612,  In  constru- 
ing the  statute  under  consideration,  ruled  that 
no  owner  of  real  estate,  who  eontracta  tor  the 
erectltm  tberem  ot  any  bnlldlng,  la.  In  any 
event,  liable.  In  tbe  aggregate,  to  material 
men,  laboren,  or  otbws  furnishing  material, 
labor,  or  other  thing  for  any  of  the  porpoees 
mentioned,  for  mora  than  25  per  cent  of  the 
contract  inlce  which  said  owner  haa  agreed 
to  pay  his  contractor  for  the  building  in  ques- 
tion. Bo  that,  taking  the  sum  of  914.200  as 
being  the  contract  ivice  which  the  defendants 
in  error  agreed  to  pay  to  Foote  for  the  con- 
struction of  the  building,  the  owners,  without 
violating  the  provisions  of  the  statute,  were 
at  liberty  to  pay,  as  tbe  work  progressed,  so 
much  and  any  part  of  the  contract  price,  as 
they  saw  fit,  provided  snch  paym^ts  did  not 
aggregate  more  than  76  per  cent  of  such 
price;  and,  as  a  matter  of  law,  it  must  t>e 
ruled  that  the  defendanta  in  error*  In  anch 
payments,  aggregating  flO;000.  did  wit  ensed 
tbe  limit  iHTescribed. 

But  it  Is  contended  that,  inasmuch  as  tbe 
bulldlog  waa  in  fact  completed,  under  a  fair 
construction  of  the  statute,  notwithstanding 
the  contractor  abandoned  the  work,  tbe  own- 
ers must  be  held  liable  for  labor  and  mate- 
rial to  the  extent  of  25  per  cent  of  tbe 
amount  originally  agreed  to  be  paid.  We  do 
not  think  so.  Necessarily,  to  a  certain  ex- 
tent, at  least,  the  contract  tor  the  erection 
of  tbe  house  must  be  considered.  In  flxluK 
the  rights,  respectively,  of  the  ownere  and 
the  material  men.  When  the  statute  provided 
that  tbe  owner  should  be  liable,  to  the  extent 
of  26  per  coit  of  the  contract  price,  to  mate- 
rial men  and  laborers,  It  necessarily  meant 
that  he  was  liable  when  the  contractor  had 
performed  the  work  which  he  agreed  to  do; 
for  otherwise  the  statute  would  become  an 
Instrument  of  oppression,  and  a  means  of 
working  gross  Injustice.  Tbe  words  are  that 
he  shall  retain  26  per  cent  of  tbe  contract 
price,  and  It  meant  that  be  should  retain  it 
from  the  contractor;  that  Is.  that  be  should 
not  pay  him  over  the  full  contract  price, 
when?  Necessarily,  when  the  work  had  been 
finished  and  the  contract  has  been  executed 
according  to  Its  terms  by  the  contractor,  be- 
cause the  contract  price  did  not  become  doe 
until  the  work  was  completed.  The  compUen 
of  the  American  and  English  Bncydopaedm 
of  Law  (volume  15. 1st  Ed.,  p.  51)  dedare  thai 
a  subcontractor's  remedy  Is  limited  In  Its  ex- 
tent by  the  tenna  of  the  original  ctntnct  be- 
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tween  tbe  owner  and  contractor;  dtlng  I>ann 
T.  Rflnkln,  27  Ohio  St.  132;  MlUer  T.  White- 
law,  28  Mo.  App.  630.  And  Mr.  Botsot.  in  his 
work  on  Mechanics*  Liens  (section  SB),  says, 
''Where  a  contractor  abandons  the  work  at  a 
time  when  there  is  nothing  due  him  according 
to  the  contract,  and  the  building  Is  not  com- 
pleted ander  the  contract,  the  subcontractors 
and  material  men  In  the  second  degree  hare, 
according  to  the  majority  of  the  decisions,  no 
liens."  for  which  propositloa  he  cites  Beecber 
T.  Schuback,  4  Misc.  Rep.  54,  23  N.  Y.  Supp. 
604;  Larkln  t.  McMulUn  (N.  T.  App.)  24  N. 
K.  447;  HolUster  t.  Mott,  132  N.  Y.  18,  29 
N,  B.  1108;  Fenno  t.  Hannan,  67  Hun,  586. 
10  N.  Y.  Supp.  406;  Dlngley  t.  Greene,  54 
Cal.  3%.  It  Is  expressly  stipulated  In  the  con- 
tract under  consideration  that  if  the  contrac- 
tor shall  fall  or  neglect  to  supply  a  snfflclency 
of  material  or  workmen,  or  cause  any  unrea- 
sonable neglect  or  suspension  of  the  work,  or 
fall  or  refuse  to  comply  with  any  of  the  ar- 
ticles of  this  agreement  the  owner  shall  have 
the  right  to  enter  upon  and  take  possession 
of  flie  pnmlsei,  and  provide  material  and 
workmen  snffldent  to  flniah  the  work,  and  the 
ejpewea  of  fbe  same  BhaQ  be  deducted  from 
the  amoimt  of  the  ciHitract;  and  Itaeenu  that 
wu  exactly  what  was  done  in  this  case. 
Footei  the  conti!«ctor.  abandoned  the  work, 
and  at  the  time  he  abandoned  It  there  was, 
under  the  facta  shown,  no  amoimt  due  him; 
and  such  abandonment  waa  without  tbe  «m- 
sent  of  the  owners,  who  afterwards,  imAet  the 
contract,  took  possession  and  finished  the 
bnildlnA.  It  has  been  ruled  that,  where  sQch  a 
provision  was  Incorporated  In  a  contract,  tbe 
failure  of  tbe  contractor  to  complete  the  irork 
does  not  prerent  the  lien  of  a  snbeontractor 
from  attaching  to  the  balance  doe  after  the 
owner's  completion  of  tiie  work,  because  In 
that  case  the  building  Is  in  fact  completed 
nnder  the  contract.  See  Blakeslee  t.  Fisher 
(Sap.)  21  N.  T.  Supp.  217;  Tan  Cllef  t.  Van 
Vechten,  ISO  N.  Y.  671,  28  N.  S.  1017.  Mr. 
Bolsot,  howerer,  further.  In  section  6S.  says 
that  In  such  case  the  cost  of  completing  the 
work  is  to  be  deducted  from  the  contract 
price,  in  order  to  ascertain  the  amount  up  to 
which  the  subcontractors  may  dalm  liens, 
and  If  snch  dedoctlons,  together  with  pay- 
ments prerlooriy  made  to  the  contractor, 
equal  or  oceed  tSie  entire  contract  price,  then, 
of  course,  the  subcontractors  and  material 
men  have  no  lien,  since  there  Is  nothing  due 
under  tbe  contract;  citing  Ferguson  t.  Bnrk. 
4  E.  D.  Smith,  760;  Jewell  v.  Paron.  94  MIcb. 
83.  68  N.  W.  951;  Dudley  T.  Jon^  77  Tex. 
C9.  14  S.  W.  885. 

Taking,  then,  the  allegations  In  the  petition, 
and  construing  tbe  contract  according  to  the 
intmtton  of  the  parties,  and  giving  to  the 
statute  a  fair  construction,  we  must  rale  that 
DO  error  was  committed  by  the  trial  Judge 
in  sustaining  the  demurrer  to  the  petition. 
In  such  a  case  the  material  man  must  be  re- 
mitted to  his  remedy  against  the  contractor 
witli  whom  he  originally  dealt  Judgment  af- 
aeSJL— «8 


Armed.  All  tiie  justices  concurring,  except 
FISH,  J.,  dissenting. 

FISH,  J.  (dissenting).  Prior  to  the  repeal 
of  sections  2802  and  2803  of  the  Civil  Code, 
one  who  gave  out  a  contract  for  tbe  construc- 
tion of  a  building,  and  who  failed  to  retain  25 
per  cent  of  the  contract  price  thereof  until  the 
contractor  should  submit  to  him  an  affidavit 
that  all  debts  incurred  for  material  in  tbe 
construction  of  the  building  had  been  paid, 
or  that  the  persons  to  whom  the  debts  for 
material  were  owed  had  consented  to  tbe 
payment  of  such  per  cent,  was  liable,  to  the 
extent  of  26  per  cent  of  the  contract  price, 
to  a  material  man  for  material  furnished 
to  tbe  contractor  In  constructing  the  build- 
ing, although  the  contract  contained  a  stipu- 
lation to  the  effect  that  when  the  building 
should  lutve  progressed  to  a  certain  stage 
towards  completion,  the  owner  might  sus- 
pend further  work  thereon,  and,  should  he 
elect  so  to  do,  then  a  stated  sum  should  be 
the  compensation  of  the  contractor  for  the 
work  done  and  material  famished  up  to  that 
time,  and  notwltbstondlng  the  fact  that 
when  the  work  of  construction  had  reached 
the  stage  mentioned,  the  contractor  abandon- 
ed it  without  the  consent  of  the  owner 


MILLS  V.  OBim  et  al. 
(Supreme  Court  of  Georgia.  July  12,  1900.) 

BJBCTMSNT—IUPROVBMiHNTS— CONSTITUTION- 
AL LAW— USSNK  PROPiTS-aST-OFF— aUARD- 
XA|r-«ALB  OF  WARD'S  LiAND. 

1.  Under  the  act  of  December  21,  1887  (Acts 
1807,  pp.  70-^1),  in  a  snit  to  recover  land,  the 
defendant  who  has  bona  fide  postiessioD  of  such 
land  under  adrerBe  claim  of  title,  may  ptead 
as  a  set-off  the  value  of  all  permauent  improve- 
ments bona  fide  placed  thereon  by  himself,  or 
other  twna  fide  claimants  under  whom  he  as- 
serts title,  notwithBtandiog  such  improvements 
may  have  been  made  before  the  passage  of  the 
act.  In  case  tbe  legal  title  is  found  to  be  in 
the  plaintiff,  and  it  should  further  be  found 
that  tbe  value  of  such  Improvements  at  the  time 
of  the  trial  exceeds  the  mesne  profits,  while 
plaintiff  is  eutitied  to  a  verdict  in  his  favor  for 
the  land,  the  defendant  is  also  entitled  to  a 
recovery  for  tbe  amount  of  excess  of  the  value 
of  such  improvements  over  the  mesne  profits. 
The  act  thus  applied,  ia  not  nnconstitntional  on 
account  of  being  retroactive  or  ex  post  facto, 
or  on  account  of  Its  interfering  with  any  vested 
right  of  the  owner  of  the  land. 

2.  Where  plaintiffs  in  sudi  an  action  have 
been  in  possession  of  or  enjoyed  the  rents,  is- 
snes.  aod  profits  from  lands  of  tbe  defendant, 
which  tbev  had  received  in  lien  of  the  lands 
Involved  in  the  suit  the  latter  has  a  right  to 
plead  such  benefits  derived  by  plaintiffs  as  a 
set-off  to  their  claim  for  meuie  pn^ts  against 
bim. 

3.  Prior  to  the  act  of  1889,  embodied  in  Civ. 
Code,  §  2545.  a  judge  of  the  superior  court  had 
no  authority  to  pass  an  order  In  vacation  au- 
thorizing a  guardian  to  sell  or  exchange  the 
lands  of  his  ward  for  reinvestment;  and  a 
deed  made  by  the  guardian.  In  pursnauce  of 
such  an  order,  to  a  purchaser,  was  void. 

4.  A  defendant  in  an  action  for  the  recovery 
of  land,  who  claims  credit  for  Improvements 
made  by  his  predecessor,  is  llke^se  liable  for 
all  mesne  pronti  diaigeable  to  such  predecessor; 
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otbenvise.  if  tbe  defeodfint  claims  credit  oolr 
for  such  improTements  as  he  himself  j^aced 
npoQ  the  land  since  his  poaaeasion. 

Xiumpkin,  P.  J.,  dlKsenting  from  rolbog  an- 
noance^  in  first  headnote. 

(Syllahoa  hy  the  Court) 

Error  from  superior  court,  Calhoun  county; 
W.  N.  Spence,  Judge. 

Action  by  Gland  W.  and  Steven  B.  Gteer 
against  Elijah  Mills.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Reversed. 

J.  J.  Beck  and  W.  C.  Worrlll,  for  plaintiff 
In  error.  B.  H.  Powell  &  Son,  for  defendants 
In  error. 

LEWIS.  J.  Claud  W.  and  Steven  B.  Geer 
brought  complaint  for  land  in  Calhoun  su- 
perior court  against  Elijah  Mills.  Tbe  iract 
Involved  in  the  suit  was  107%  acres,  known 
aa  tbe  "Geer  Home  Place,"  and  plaintiffs 
claimed  a  one-half  undivided  interest  therein 
as  heirs  at  law  of  P.  F.  and  L.  M.  Geer. 
Suit  was  for  the  recovery  of  this  Interest,  -and 
mesne  profits  of  the  land,  alleged  to.be-<tf  tbe 
yearly  .value  of  $100.  To  this  petition  tbe 
defendant  filed  an  answer,  the  Important  por- 
tions of  whicb  are  embodied  In  amendments, 
In  substance,  as  foUows:  On  August  19t  1886. 
B.  R.  Blocker,  aa  guardian  of  plalnUfCs  and 
their  four  brothers  (it  seems,  he  was  duly  ap- 
pointed guardian  after  the  death  of  their 
parents),  presented  to  Hon.  B.  B.  Bower, 
Judge  of  the  superior  conrts  of  tbe  Albany 
circuit,  bis  petition  asking  leave  to  exdmi^ 
certain  lands  In  Calhoun  oounty,  Oa..  embra- 
cing the  land  sued  for  In  this  case,  belonging 
to  bis  wards,  and  In  bis  posseasim  and  cxm.- 
trol  as  sudi  guardian,  for  certain  lands  In 
Early  county,  Oa.,  owned  by  A.  S.  M IBs.  Up- 
on tbe  hearing  of  this  application,  an  Septem- 
ber 14,  1886,  the  Judge  granted  aq  order  anr 
tborlalng  tbe  exchange  prayed  for.  It  seems, 
this  order  was  granted  In  vacation.  On  S^ 
tember  1886,  a  conveyance  was  made  by 
said  guardian,  by  virtue  of  the  order  granted 
by  tbe  Judge,  of  certain  tracts  of  land,  amon^; 
which  was  tbe  one  Involved  In  this  suit  In 
pursuance  of  the  same  order,  A.  S.  Mills  on 
tbe  same  date  conveyed  to  the  guardian,  for 
the  use  of  his  wards,  certain  lands  in  Barly 
county,  Ga.,  amountbig  to  about  500  acres. 
After  the  execution  of  the  deeds,  A.  S.  Mills 
went  Into  the  poBseaslon  of  tbe  lands  convey- 
ed to  him;  and  Blocker,  guardian  for  plain- 
tiffs and  his  other  wartb^  took  possession  of 
the  lands  In  Early  county  conveyed  to  him 
by  Mills,  and  bold  possession  of  the  same 
for  tbe  use  and  benefit  of  bis  wards  until  be 
died,  and  during  that  time  received  and  used 
the  rents,  praflts,  and  income  from  the  lands 
for  the  use  and  benefit  of  plalnticra  and  the 
other  wards.  After  tbe  appointment  of  tbe 
guardian,  two  of  the  wards  (Walter  and 
Balph  Geer)  died,  which  left  but  four  remain- 
ing heirs  of  the  estate.  These,  including 
plalntltFs,  continued  in  poaaeBalon  of  all  Mie 
lands  In  Early  county  conveyed  by  Mills  to 
Blodcer,  tbelr  guardian,  for  some  time.  Two 
of  them  (Charles  and  WlUIe)  after  becoming 


of  age  aoid  and  transferred  tbelr  Interest  in 
the  lands  In  Early  county  to  certain  pur- 
chasers. A.  S.  Mills  conveyed  the  land  in- 
volved in  this  suit  to  the  defendant,  Elijah 
Mills,  executing  to  him  a  warranty  deed  to 
the  same,  and  put  him  In  possession  thereof. 
The  lands  conveyed  by  Mills  to  tbe  guardian 
for  the  benefit  of  his  wards  are  alleged  In 
the  answer  to  have  been  of  more  value  than 
tbe  lands  conveyed  by  tbe  guardian  to  MiUs; 
that  tbe  defendant  had  paid  the  purchaser 
from  the  guardian  full  value  ot  the  land  in 
controveray;  that  this  purchaser,  A.  B.  Mills, 
accepted  the  conveyance  from  the  guardian  in 
good  faith,  believing  be  was  getting  a  good 
title  thereto,  and  defendant  purchased  the 
land  In  dispute  In  the  best  of  faith,  believing 
be  was  getting  the  best  of  title  thereto. 
After  A.  S.  Mills  got  tbe  land  in  Calhoun 
county,  be  made  large  and  valuable  Improve- 
ments thereon,  and  enhanced  its  value  In  the 
sum  of  $1,000.  and  defendant  made  on  It 
since  his  purchase.  Improvements  (tf  the 
value  of  9800.  so  that  tbe  land  embraced  in 
tbe  suit  was  by  these  Improvemoits  en- 
hanced In  value  to  tbe  aggregate  amonnt  of 
$1,300.  The  land  In  Early  county  conveyed  to 
the  guardian  for  bis  wards  was  In  good  oondi- 
tlon  for  cultivation  at  the  time  <tf  llie  oonvey^ 
ance,— woodland,  well  timbered,  and  tlmba 
valuable:  200  to  800  acres  In  good  conditicn 
for  cultivation.  It  bad  on  it  a  comfortable 
dwelling,  good  tenant  house,  a  good  cxlb  and 
stables,  and  a  gin  house,  and  was  wortb  for 
Twt  at  the  time  it  was  d^vered  to  tbe  piard- 
lan  $2fi0  to  $300  pue  year.  After  the  convey- 
ance to  HUls,  and  especially  slnee  tbe  death 
of  the  guardian,  this  land  had  been  greatly 
neglected;  the  buildings  and  ImproTements 
bad  not  beim  kept  in  repair;  gin  boose  and 
other  buildings  torn  down  and  roDOved.  and 
those  remaining  allowed  by  neglect  to  go  to 
decay;  a  large  part  of  the  timber  cut  from 
the  land  and  sold,  plaintiffs  and  thdr  two 
brothers  having  received  the  beneflta  of  audi 
sale.  Plaintiffs,  before  filing  their  suit,  never 
made  any  offer  to  A.  S.  Mills  to  restore  to 
him  the  possession  of  his  said  lands,  but 
continued  to  hold  tbe  same,  that  It  was  their 
purpose  not  only  to  try  to  recover  from  de- 
fendant the  land  sued  for,  but  also  to  try  to 
hold  the  land  that  was  conv^ed  hy  aald  A. 
S.  Mills  to  tbelr  guardian.  By  reason  of  the 
sale  of  a  large  part  of  the  lands  conveyed  by 
Mills  to  Blocker,  guardian,  in  trust  foe  plain- 
tiffs and  their  brothers,  It  was  charged  thiU 
plaintiffs  could  not  reatm  Mills  to  Us  f omwr 
position.  Attached  to  the  answer  was  an 
itemized  statement  of  improvements  placed 
by  tbe  d^endant  and  his  predecessor  In  title 
on  the  land  conveyed  to  Mills  by  the  guardian. 
Tbe  answer  prayed,  first,  ttiat  the  sale  and 
conveyance  of  the  land  sued  tor  by  Blocker, 
guardian,  to  tbe  plaintiffs  and  their  brothers, 
be  confirmed;  and  plaintiffs  be  enjoined  from 
prosecuting  suit  against  the  defendant.  Elijah 
Mills,  or  from  recovering  said  land;  that, 
should  It  be  held  that  plalntlffa  have  a  right 
to  recover,  they  first  be  reqiUred  to  acconnl 
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for  the  rents  and  profits  from  said  lands  In 
Early  count;  conveyed  by  A.  S.  Mills  to  the 
guardian,  and  also  tliat  they  be  first  required 
to  pay  to  defendant  the  value  of  ttae  Imprave- 
ments  made  upon  the  land  sued  for.  Then 
follows  a  prayer  Cor  genoral  relief,  plaintiffs 
below  demurred  to  the  above  amended  plea 
of  the  defendant  upon  general  grounds,  and 
this  demurrer  was  sustained  by  the  court, 
exc^t  as  to  the  twelfth  paragraph  of  the 
plea,  re(dtlng  the  fact  that  before  filing  the 
salt  plaintiffs  had  made  no  offer  to  restore 
to  A.  S.  Mills  possession  of  his  lands  deeded 
by  him  to  their  guardian;  and  the  court  also 
struck  the  second  prayer  of  the  plea.  In  so 
far  as  it  pniyed  that  the  value  of  Improve- 
ments made  by  defendant  In  excess  of  the 
mesne  profits  be  made  a  charge  against  the 
premises  in  dispute  in  the  event  it  should  be 
determined  that  philntlffs  had  tlUe  to  the 
land  sued  for.  To  this  Judgment  of  the  court 
the  defendant  duly  filed  his  exceptions  pen- 
dente lite,  and  assigns  error  thereon  la  his 
bill  of  exceptions.  The  case  then  proceeded 
to  trial  before  a  jury,  and  they  returned  a 
verdict  for  the  plahitlffs  for  the  land  in  dis- 
pute, and  for  the  sum  of  $93.76,  rents  and 
mesne  profits  therefrom.  Defendant  moved 
tor  a  new  trial,  and  asslgna  error  on  the 
Judgment  of  the  court  overruling  the  same,  on 
each  and  every  ground. 

1,  There  can  be  no  question  but  that  the 
act  of  December  21,  1897  (Acts  1897,  pp.  7&- 
81).  was  Intended  to  apply  not  only  to  Im- 
provements that  might  thereafter  be  erected 
upon  land  by  bona  fide  purchasers  thereof, 
but  also  to  all  such  Improvements  of  the 
character  contemplated  by  the  act  which 
ml^t  have  been  erected  by  such  defendant, 
or  those  under  whom  be  claims,  prior  to  Its 
passage.  In  fact,  the  very  first  section  of  the 
act  refers  In  express  words  to  "all  cases  where 
an  action  has  been  brought  for  the  recovery 
of  land."  Its  terms,  therefore,  were  appli- 
cable not  only  to  suits  for  the  recovery  of 
land  thereafter  brought,  but  also  to  such  suits 
as  were  pending  In  court  at  the  time  of  the 
passage  of  the  act,  and  necessarily  referred 
to  E»st  as  well  as  future  improvements.  In 
the  case  we  are  now  considering,  however,  the 
suit  was  brought  after  the  passage  of  the 
act,  and  hence  It  is  unnecessary  to  discuss 
what  would  have  been  the  efTect  had  the  suit 
been  pending  at  the  time  of  the  passage  of 
the  act.  While  some  courts  seem  to  have 
made  distinctions  In  this  particular,  we  must 
confess  that  we  can  see  no  dltTerence  in  prin- 
ciple whether  it  was  pending  when  the  act 
was  passed,  or  brought  soon  after  Its  pas- 
sage. The  main  question  is  whether  the  act 
is  miconstltutlonal  on  account  of  Its  being  an 
ex  post  facto  or  retroactive  law.  There  Is 
no  question  about  the  act  being  retroactive  in 
its  effect,  and  It  may  be  contended  that  it  is 
violative  of  article  1,  par.  2,  S  3,  of  the  con- 
stitution of  Georgia,  embodied  In  Civ.  Code, 
§  5730;  and  especially  to  that  provision  there- 
in prohibiting  the  passage  of  retroactive  laws. 
It  cannot  be  said,  however,  on  acconnt  of  this 


provision  In  the  constitutloD,  that  the  gen- 
eral assembly  ot  Georgia  Is  utterly  powerless 
to  enact  any  valid  ratiospective  l^lslatlon. 
Under  repeated  niUngs  of  this  court,  made 
since  the  adoption  of  the  constitution  of  1877, 
and  havbig  direct  reference  to  this  provisloD 
in  that  constitution,  validity  has  been  given 
to  legislation  retroactive  In  its  effect  We 
deem  It  inqmrtant  in  this  connecttoi  only  to 
cite  the  case  of  Frltchard  v.  Railroad  Co..  87 
Ga.  294, 13  S.  40B.  14  Ii.  B.  A.  721.  where 
it  was  held  that:  "An  action  ag^nst  a  rail- 
road company  for  peESonal  injuries,  pending 
when  the  act  of  November  12. 18S9,  amending 
section  2867  of  the  Code,  was  passed,  was  not 
abated  by  the  death  of  the  plaintiff;  nor  is 
that  act,  OB  ai^Ucable  to  actloos  pending  at 
ttie  time  o*  Its  passage,  unconstttutlmial." 
Justice  Lnmpkm,  in  his  opinion  in  that  case, 
on  page  297.  87  €hu,  page  494,  13  B.  B.,  and 
page  723,  14  R.  A.,  says:  "The  constitu- 
tion of  1865  forbade  the  passage  of  'retroac- 
tive laws,  injuriously  affecting  any  right  of 
the  citizen.'  No  provision  agahiat  retroactive 
legislation  appears  in  the  crastltutlon  of  1868. 
That  of  1877  forbids  the  passage  of  a  'retro- 
active law.*  Construing  together  the  above 
constitutional  provlsicms  in  connection  with 
the  section  of  the  Code  cited,  we  take  it  that 
they  all  .amount  to  substantlaUy  the  same 
thing,  and  mean  that  retroactive  laws  which 
do  not  injuriously  affect  any  right  of  the  cit- 
izen (that  Is  to  say,  laws  curing  defects  In  the 
remedy,  or  confirming  rights  already  existing, 
or  adding  to  the  means  of  securing  and  en- 
forcing the  same)  may  be  passed."  Sustain- 
ing the  views  of  the  court  in  that  case,  Jus- 
tice Lumpkin  cites  a  numlier  of  authorities. 
It  Is  not  an  open  question,  therefore,  in  this 
court  as  to  what  Is  really  meant  by  the  con- 
stitutional inlUbitlon  against  retroactive  laws 
In  Georgia.  That  instrument  simply  strikes 
at  such  retrospective  legislation  as  injuriously 
affects  some  substantial  right  of  the  citizen. 
Bacon  v.  Mayor,  etc.,  106  Ga.  62,  31  S.  EL 
127. 

But  it  is  contended  by  counsel  for  defend- 
ants in  error  tliat  the  act  of  December  23,. 
1807  (Acts  1897,  pp.  7^1),  In  so  far  as  it 
Wplles  to  pre-existing  causes  of  action,  is  iu- 
vaUd.  It  is  insisted  that  plaintiffs'  right  to 
recover  mesne  profits  with  the  land,  and  their 
rights  to  recover  the  land,  wltiiout  further 
offset  on  account  of  improvements  than  the 
extent  of  mesne  proflts,  were  at  the  time  of 
the  passage  of  the  act  vested  rights.  The 
controlling  question,  then.  In  this  case,  la 
whether  the  act  In  question  dei^Ives  the 
plaintiffs  seeking  to  recover  land  on  a  perfect 
title  of  any  vested  or  substantial  right  by  the 
defense  therein  allowed  the  defendant  touch- 
ing Improvements  placed  by  him  or  his  pred- 
ecessors In  title.  In  good  faith,  upon  the  land. 
To  determine  this  question,  we  wlU,  in  this 
conn^tion,  notice  what  provision  the  act 
make*  The  first  section  of  the  act  declares 
that  "in  all  cases  where  an  action  has  been 
brought  for  the  recovery  of  land,  the  de- 
f^idont  who  has  bona  fide  p<WBessIon  of  sucb 
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land  under  adrerse  claim  of  title  may  set  off 
the  value  of  all  permanent  ImproTements 
bona  flde  placed  thereon  by  falmeelf  or  other 
bona  flde  dalmanta  under  whom  he  claims, 
and  In  case  the  legal  title  to  the  land  Is  found 
to  be  in  the  plalntlll,  If  the  value  of  such  im- 
provementB  at  the  time  of  the  trial  exceeds 
the  mesne  profits,  the  jury  may  render  a  ver- 
dict In  favor  of  the  plaintiff  for  the  land 
and  In  favor  of  the  defendant  for  the  amount 
of  the  excess  of  the  value  of  said  Improve- 
menta  over  the  mesne  proflta."  The  act  then 
goes  on  to  provide  that  the  verdict  shall  also 
find  the  value  of  the  land  Itself  at  the  time 
of  the  trial,  and  gives  the  plaintiff  the  right 
to  recover  the  premises  by  paying  the  defend- 
ant the  excess  of  the  value  of  the  Improve- 
ments  over  the  mesne  profits,  and.  In  the 
event  that  he  falls  to  do  so  within  the  time 
fixed  1^  the  court,  the  defendant  shall  have 
the  right  to  pay  the  plaintiff  the  value  of  the 
land  and  the  mesne  profits  found  by  the  Jury. 
The  act  further  provides  other  equitable  and 
jnst  remedies  to  guard  against  any  wrong  to 
either  party,  and,  among  them,  a  commis- 
sioner may  be  ai^lnted  by  the  court,  and  the 
proceeds  of  the  sale  of  the  land  may  be  di- 
vided between  plaintiff  and  defendant  In  the 
ratio  that  the  value  of  the  land  bears  to  the 
•j^ceas  In  value  of  the  Improvements  over  the 
mesne  profits.    We  simply  recite  some  of 
these  provisions  of  the  act,  witli  a  view  of 
■bowing  in  this  connection  its  general  scope 
and  purpose.  There  can  be  no  question,  from 
reading  and  studying  the  entire  act,  that  the 
purpose  of  the  legislature  was  to  do  equal  and 
exact  Jnstice  between  the  parties  In  all  cases 
contemplated  by  the  provisions  of  the  act 
Now,  what  right  of  the  owner  of  land  Is 
there  that  can  be  devested  by  enforcing  the 
provisions  of  this  law?   It  la  a  matter  that 
may  be  regarded  now  as  almost  an  elemen- 
tary principle.  In  the  construction  of  consti- 
tutional law  upon  the  subject  of  retroactive 
legislation,  that  it  does  not  refer  to  those 
remedies  adopted  by  a  legislative  body  for  the 
purpose  of  providing  a  rule  to  secure  for  Its 
citizens  the  enjoyment  of  some  natural  right, 
equitable  and  Just  In  itself,  but  which  they 
were  not  able  to  enforce  on  account  of  de- 
fects In  the  law,  fx  Its  omission  to  provide  the 
relief  necessary  to  secure  such  right.    It  Is 
true  that  this  opens  a  broad  field  for  the  ex- 
ercise of  Judicial  discretion  and  power,  for 
many  cases  may  arise  In  which  there  Is  no 
positive  written  rule  from  the  lawmaking 
power  that  can  give  the  court  any  substan- 
tial aid  In  arriving  at  a  Just  conclusion.  But 
this  is  unavoidable.   It  Is  jobllged  to  happen, 
In  some  Instances,  that  In  construing  consti- 
tutional  provisions,    expressed   in  general 
terms,  touching  the  rights  of  the  citlaen,  there 
Is  no  criterion  to  go  by,  except  a  natural 
sense  of  right  and  Justice,  and  no  relief  can 
be  had  to  redress  a  wong  or  to  enforce  f^ght, 
save  to  appeal  to  the  enlightened  conscience 
of  an  Impartial  Judiciary.   Courts  cannot  be 
too  cautions  to  see  that  ex  post  facto  or  retro- 
active laws  shall  not  devest  any  dtlien  of  ft 


real  right,  and  they  should  be  equally  as  cao- 
tlouB  in  declaring  an  act  of  the  general  as- 
sembly null  and  void  when  It  seeks  to  redress 
a  wrong,  and  to  apply  the  remedy  it  presents 
not  only  to  future,  but  to  past,  transactions. 
The  relief  provided  by  the  act  of  1897  was  for 
those  who  held  property  in  good  faith,  hon- 
estly believing  that  they  had  acquired  a  good 
title  thereto,  and  who,  upon  the  faith  of  such 
belief,  bad  spent  their  money  and  labor  In 
Improvli^  the  property.  Prior  to  the  act  of 
1807,  for  want  of  remedial  legislation  In  this 
particular,  an  Innocent  person  might  purchase 
a  vacant  piece  of  property,  of  scarcely  any 
aiopredable  value,  place  thereon  permanent 
and  snbstantlal  Improvements,  enhancing  its 
value  a  thousand  fold,— yea,  he  might  spend 
thereon  his  time  and  labor  and  means,  and 
even  the  accuirnlated  fortune  of  a  lifetime 
in  Buch  improvements,— and  yet  the  owner, 
who  had  delayed  asserting  his  rights  until 
the  property  bad  thus  been  enhanced  In  value, 
could  reap  the  fortune  placed  upon  it,  and 
turn  the  purchaser  out  a  pauper.  Neither 
equity  nor  natural  Justice  can  recognize  such 
a  right  In  one  to  reap  the  reward  of  the  labor, 
services,  and  fortune  of  another  without  pay- 
ing therefor  any  compensation  whate.er.  It 
would  be  revolting  to  educated  reason  and 
shocking  to  an  enlightened  conscience.  We 
may  have  stated  above  an  extreme  case,  but, 
in  a  sense,  they  are  extreme  cases  to  which 
the  act  was  intended  to  apply.  We  are  aware 
of  nothing  in  the  decisions  ot  this  court  or 
In  the  Judicial  opinions  of  any  of  Its  members, 
from  which  can  be  even  Inferred  a  denial  of 
such  a  natural  equity  as  that  which  this  act 
of  1897  undertakes  to  protect. 

For  years  the  decisions  of  this  court  touch- 
ing the  right  of  a  bona  fide  claimant  to  land, 
who  did  not  have  the  legal  title  thereto,  for 
compensation  on  account  of  valuable,  perma- 
nent and  aubatantial  improvements  he  had 
placed  thereon,  seemed  to  waver  In  the 
balance,  not  upon  the  Idea  of  any  want  of 
such  natural  equity  or  of  any  natural  right 
the  owner  had  In  such  a  case  to  take  the  Im- 
provements without  paying  for  them,  but  up- 
on the  Idea  of  a  want  of  any  remedy  provided 
by  the  law  for  a  defendant  to  recover  for 
such  Improvements  In  ordinary  suits  at  law 
for  land.  Finally,  In  the  case  of  Dudley  v. 
Johnson,  102  Ga.  1.  29  S.  E.  50,  the  question 
was  clearly  and  definitely  settled  by  this 
court  It  was  there  decided  that:  "Neither 
)n  an  action  of  ejectment  nor  In  complaint  for 
land  can  a  defendant  set  off  the  value  of 
improvements  placed  thereon  by  him,  to  an 
amount  beyond  the  sum  which  the  plaintiff 
would  be  entitled  to  recover  by  way  of  mesne 
profits;  nor  can  a  defendant  In  such  a  case, 
upon  an  equitable  answer,  recover  agatnst  a 
plaintiff  the  value  of  improvements  In  good 
faith  placed  upon  the  premises  by  such  de- 
fendant and  have  the  same,  by  equitable 
decree  against  the  owner,  made  a  charge 
upon  the  premises  on  which  they  are  placed, 
and  from  which  the  defendant  Is  evicted  un- 
der a  judgment  rendered  aj^ust  Um  In  auch 
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BQlt"  There  la  no  Intlmatloii,  either  In  the 
decision  or  In  tbe  opinion  of  tlMit  case,  against 
tbe  natural  equities  ot  the  defendant  under 
tbe  circumstances,  nor  Is  there  any  Intima- 
tion that.  If  the  action  had  been  a  proceed* 
log  in  eqnl^  by  the  plalntiCt.  the  defendant 
might  not,  under  eauitable  principles,  have 
obtained  the  relief  sought  As  Jostlce  Atkin- 
son says  In  the  ophilon  on  page  S,  102  Ga., 
and  page  SI,  28  S.  EL:  "The  plaintiffs  were 
not  seeking  the  aid  of  a  court  of  equity,  but 
sued  upon  their  strictly  legal  rights.  They 
were,  therefore,  not  required,  upon  equitable 
principles  to  make  any  concession  to  the  de- 
fendants." On  page  8,  102  Ga.,  and  page  58, 
29  S.  B.,  at  the  conclusion  of  the  opinion,  he 
says:  "The  general  assembly,  by  making 
proTlslon  upon  this  subject,  will  be  presumed 
to  have  settled  the  policy  of  the  state  with 
respect  to  the  allowance  for  improTements; 
and  It  should  be  left  to  the  wisdom  and  dis- 
cretion of  that  body  to  say  whether  rights, 
In  addition  to  those  stated  In  the  sections  of 
the  Code  above  referred  to,  should  be  con- 
ferred upon  persons  who  enter,  whether  In 
good  or  bad  faJ(h,  upon  the  property  of  an- 
other, and  make  Taluable  Improvements 
thereon."  Upon  this  suggestion  It  would 
seem  that  the  leglalature  haa  acted  by  tbe 
passage  of  the  act  of  189T;  and  we  are  now 
to  determine  whether  we  wiU  give  that  act 
validity  and  force  acccadlng  to  tbe  true  legls- 
latlve  Intent  when  It  was  passed.  An  early 
case  on  this  subject,  touching  tbe  relative 
Tights  of  the  owner  and  tenant  In  relation  to 
Improvements  put  by  the  latter  upon  the 
premises,  is  the  case  (tf  Bright  v.  Boyd,  1 
Story,  4^  Fed.  Gas.  Na  137B.  Aa  that  case 
baa  been  relied  on  and  dted  to  a  considera- 
ble extent  by  courts  ot  last  resort  In  various 
■tatea  of  the  Union,  we  wUl  be  Jnatlfled  In 
qnoting  to  some  extent  from  tbe  learned 
4^lni(Mi  of  J'nstlce  Story  therein.  On  page 
4M,  1  Story,  be  sajw:  "The  other  qnestton, 
aa  to  the  tight  of  the  imrebaaer,  bona  fide  and 
for  a  Taloable  iwnslderatlon,  to  compensar 
tlon  for  permanent  ImifforenraitB  made  upon 
tbe  estate,  whldi  have  greatly  oibanced  Its 
valne  nnder  a  title  which  turns  ont  defectLve, 
he  having  no  notice  of  the  defect.  Is  one  upon 
which,  looking  to  tbA  authorities,  I  shonld  be 
Inclined  to  panae.  Upon  the  general  principle 
at  courts  (tf  equity,  acting  ex  aequo  et  btmo, 
I  own  that  there  does  not  ueem  to  me  any 
jnst  ground  to  doubt  that  compensation,  un- 
der snch  circumstances,  ought  to  be  allowed 
to  the  full  amount  of  tbe  enhanced  value,  iv- 
on  tbe  maxim  of  the  common  law,  *Xemo 
debet  locnpletarl  ex  idterlna  Incommodo.'" 
Again,  on  page  49t^  seeming  to  recognise  that 
there  was  no  direct  authorH^  vposk  the  sub- 
ject he  says:  "Now,  If  thoe  be  no  authority 
against  the  doctrine,  I  eenfess  that  X  tiionld 
be  most  reluctant  to  be  the  first  Judge  to 
lead  to  snch  a  delusion.  It  a^wars  to  me^ 
qteaklng  with  all  deference  to  other  opinions, 
that  the  denial  of  all  compensation  to  such  a 
bona  fide  purchaser  In  such  a  case,  whwe  he 
has  maolfestly  added  to  the  permanent  valne 


of  an  estate  by  his  meliorations  and  Improve- 
ment, without  the  slightest  suspicion  of 
any  Infirmity  in  bis  own  title,  is  contrary  to 
the  first  principles  of  equity.  Take  tbe  case 
of  a  vacant  lot  In  a  city,  where  a  bona  fide 
purchaser  builds  a  house  thererai,  enhancing 
the  value  of  the  estate  to  ten  times  the  orig- 
inal value  of  the  land,  nnder  a  title  apparently 
perfect  and  complete;  Is  It  reasonable  or  Jnst 
that  In  snch  a  case  the  true  owner  should  re- 
cover and  possess  the  whole,  without  any 
compensation  whatever  to  the  bona  fide  pur- 
chaser? To  me  It  seems  manifestly  unjust 
and  Inequitable  thus  to  appropriate  to  one 
man  the  property  and  money  of  another,  who 
Is  In  no  default  The  argument  I  am  aware, 
la  that  tbe  moment  tbe  house  is  built  It  be- 
longs to  the  owner  of  the  land,  by  mere  opera- 
tion of  law,  and  that  be  may  certainly  possess 
and  enjoy  his  own.  But  this  la  merely  stat- 
ing the  technical  rule  of  law  by  which  tbe 
true  owner  seeks  to  hold  what  In  a  Jnst  sense, 
he  never  had  the  slightest  title  to;  that  Is, 
the  house.  It  Is  not  answering  the  objection, 
but  merely  and  dryly  stating  that  the  law  so 
holds.  But  then,  admitting  this  to  be  so,  does 
it  not  famish  a  strong  ground  why  equity 
should  Interpose  and  grant  relief?  I  have 
ventured  to  suggest  that  the  claim  of  the 
bona  fide  purchaser,  under  such  drcumstan- 
ces,  is  founded  In  equity.  I  think  it  founded 
In  the  highest  equity,  and  In  this  view  of  the 
matter  I  am  supported  by  the  positive  dic- 
tates of  the  Roman  law.  The  passage  al- 
ready cited  shows  It  to  be  founded  In  the 
clearest  natural  equt^.  'Jure  naturie  eequum 
est' "  Tbe  writer  goes  on,  in  his  learned 
opinion,  to  state  that  it  was  a  grave  mistake, 
sometimes  made,  that  the  Boman  law  merely 
confined  its  equity  or  remedial  Justice  on  this 
subject  to  a  mere  reduction  from  the  amount 
of  the  rents  and  pn^  of  the  lend;  and  he 
fnrther  states  that  the  like  prtndple  has  been 
embodied  Into  the  law  of  the  modem  nations 
which  have  derived  their  JurlsprndeDoe  from 
the  Roman  law,  and  it  was  **recognlBed  In 
France,  and  enforced  by  Fothler,  with  his 
accustomed  strong  sense  of  equity  and  gen- 
eral Justice  and  urgent  reaswlng,"  and  that 
It  was  also  recognised  In  tbe  law  of  Scotland. 
Tbe  supreme  court  of  Missouri,  In  treating 
of  tbe  Justice  and  validity  of  such  laws,  uses 
ttw  following  language,  by  Brace,  J.,  m  the 
cascT  of  Stnmp  v.  HomUiGk,  94  Mo.  SO,  6  & 
W.  SB8:  *^e  object  was  not  to  deprive 
him  [the  owner]  at  his  land,  with  or  wltbont 
bis  consent,  or  the  possesion  ot  It  bnt  alnq>ly 
to  wltbhold  the  possession  until  he  paid  tbe 
occupying  dalmant  the  valne  sueh  claimant 
had  added  to  the  land  by  his  Improvemoits. 
The  low  said  to  tbe  owner:  'Ton  have  sought 
the  asslatance  of  the  law  to  enable  yon  to  re- 
cover your  land  from  another,  who  In  good 
faith  believed  it  was  his,  and  In  sndi  faith 
has  enhanced  tbe  value  at  your  property. 
Now  you  shall  have  possession  of  It  but 
not  untu  yon  yourself  have  dime  "thiU  Justlee 
which  the  law  lovetb."  and  paid  that  »- 
hanoed  valne  to  him  who  haA  earned  it' " 
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In  the  caM  of  Saunden  t.  Wilson.  19  Tex.  104, 
at  was  deddeil  tbat  a  statute  at  that  state 
"which  secuies  to  possessors  of  real  property, 
in  good  faltb,  reimbursement  from  the  tme 
owner  for  permanent  and  valuable  Improve- 
meats  made  on  the  pnvertjr  by  the  former, 
{Is]  consistent  with  eqnltr  and  the  dvU  law, 
and  not  Inconslstmt  with  the  constitution." 
On  page  186t  In  the  opinion  In  that  case.  It  Is 
declared:  "But  the  pcoTiBlon  that  a  defend- 
ant, a  possessor  In  good  faith,  through  whose 
capital  and  toil  the  land  has  received  a  great 
accession  in  value,  should  receive  full  com- 
pensatloa  for  permanent  and  valuable  im- 
provements, is  liable  to  no  objection,  either  on 
constitutional  grounds,  or  on  those  ot  Bound 
policy  or  fair  and  honest  dealing  between  man 
and  man."  On  page  109  It  Is  observed  tbat 
this  doctrine  of  reimbursement  by  the  owner 
for  expense  of  Improvements  made  by  the 
possessor  in  good  faith  "was  recognized  in 
Roman  jurisprudence,  the  great  fountain  of 
most  of  the  modem  law  of  the  civilized  world; 
that  It  iB  sanctioned  to  a  great  extent  in 
equity,  and,  in  the  opinion  of  Justice  Story, 
should  go  the  whole  length  of  the  remedial 
Justice  administered  under  our  statute."  See 
same  subject  thoroughly  and  ably  discussed 
In  Boss  V.  Irving,  14  III.  171,  ITT;  OrlBwold 
T.  Bragg,  48  Conn.  6TT-581.  In  the  case  of 
PacQuette  v.  Picknesa,  19  Wis.  219,  the  con- 
stitutionality of  a  similar  act  of  the  legisla- 
ture of  that  state  was  called  In  question.  One 
ground  of  the  attack  made  upon  the  act  was 
that  It  was  In  conflict  with  section  10,  art. 
1,  of  the  constitution  of  the  United  States, 
which,  among  other  things,  declares  that  no 
state  shall  pass  any  ex  post  facto  law.  and 
that  it  was  also  contrary  to  a  provision  in  the 
•constitution  of  the  state  of  WlaccHisln.  Dow- 
ner, J.,  in  delivering  the  opinlcm  of  the  court 
in  that  case,  on  page  222,  says:  "We  are  of 
opinion  tbat  the  'Improvement  Act.'  so  called. 
Is  constitutional.  It  Is  based  upon  the  broad 
prhidples  of  equity,  and.  If  properly  admin- 
istered, vrlll  give  to  each  party  his  rights. 
Similar  acts  have  been  in  force  in  many  of  the 
states  for  mote  than  half  a  century,  and  have 
been  so  unlfwmly  held  constitutional  that  we 
consider  ourselves  bound  by  the  great  weight 
ct  authority  in  th^r  favor."  In  the  case  of 
Whitney  v.  Richardson,  81  Vt.  300-310,  It 
appeared  that  a  betterment  act  in  that  state 
which  related  to  onnpeusatlon  for  Improve 
inents  placed  in  good  faith  upon  land  r»- 
:strlcted  its  operation  to  those  who  entered 
before  the  pasisage  of  the  act  That  was  a 
suit  for  betterments  upon  lands  recovered  by 
the  defendants  of  the  plaintiff  in  a  previous 
action  of  ejectment  It  appeared  that  at 
the  time  of  the  plaintiff's  entry  the  existing 
act  could  not  apply  to  him,  on  account  of  the 
restriction  above  referred  to.  and  It  was  con- 
tended that  he  could  not  therefore,  avail 
himself  of  Its  benefits  by  virtue  of  the  fact 
that  the  restriction  had  been  removed  after 
his  entry.  It  was  decided  in  that  case  that 
though  no  law  allowing  a  recovery  for  bet^ 
termenta  existed  at  the  time  of  his  entry. 


yet  the  acts  passed  subsequently  gave  him  a 
right  to  such  recovery.  There  was  an  act 
in  tone  in  Maasachusetts  Uiat  provided, 
among  other  ttaii^,  that  "where  any  action 
has  been  or  may  be  commenced  for  the  re- 
covery of  lands,  which  the  tenant  holds  by 
virtue  of  a  possessltm  and  ImiHOvement,  and 
of  which  he,  or  those  under  whom  be  dalms. 
have  had  the  actual  possesslmi  fw  six  yean 
or  more,  the  jury,  at  the  request  of  flie  tsiant, 
shall  find  the  value  of  the  improvements,  and 
also,  upoa  the  requisition  of  the  defendant, 
shall  find  the  value  of  the  tenements.  If  they 
have  not  been  Improved."  The  act  in  Its 
other  portions  has  provisions  very  similar  to 
our  act  of  1807  touching  the  compensation  of 
the  defendant  for  such  improvements.  It 
will  be  observed  that  that  act  by  Its  terms 
applied  to  any  action,  not  only  Inclnding  suits 
thereafter  to  be  brought  but  such  as  were 
pending  at  the  time  of  the  passage  of  the  act 
The  validity  of  that  act  was  sustained  in  the 
case  of  Bacon  v.  Calleuder,  6  Mass.  303.  For 
the  terms  of  the  act  sse  page  306.  On  page 
308  of  that  volume  the  court  says:  "The  de- 
mandant has  not  contested  the  constltutloa- 
allty  of  this  statute,  so  far  as  may  affect  ac- 
tions sued  after  its  passage,  but  denies  It  as 
affecting  actions  pending  at  that  time.  We 
see  no  ground  for  this  distlncti(»i,  and  If  It 
were  competent  for  the  legislature  to  make 
these  provlBlons,  to  affect  actions  after  to  be 
commenced,  the  same  provisions  might  apply 
with  equal  authority  to  actions  then  pending." 
Cooley,  In  his  work  on  Constitutional  Limita- 
tions, devotes  considerable  sp&c6  to  a  dis- 
cussion of  this  identical  question.  On  page 
475  he  says:  "But  cases  may  sometimes  pre- 
sent themselvM  In  which  Improvements  actu- 
ally made  by  one  man  upon  the  land  of  an- 
other, even  though  against  the  will  of  the 
owner,  ought,  on  grounds  of  strict  equity, 
to  constitute  a  charge  upon  the  land  Im- 
proved. If  they  have  been  made  In  good 
faith,  and  under  reas(Xiable  expectation  on 
the  part  of  the  person  making  them  that  be 
was  to  reap  the  benefit  of  them,  and  If  the 
owner  has  stood  by  and  suffered  them  to  be 
made,  but  afterwards  has  recovered  the  land 
and  appropriated  the  Improvements,  it  would 
seem  that  there  must  exist  against  him  at 
least  a  strong  equitable  claim  for  reimburse- 
ment of  the  expenditures,  and  perhaps  no  suffi- 
cient reason  why  provision  should  not  be 
made  by  law  for  their  recovery."  After  a 
review  of  some  of  the  decisions  bearing  upon 
the  subject  the  learned  author  reaches  the 
following  conclusion  ^ge  478:  "Bettmuent 
laws,  then,  recognise  the  existence  of  an  equi- 
table right,  and  give  a  remedy  for  its  enforce- 
ment where  none  had  existed  before.  It  Is 
true  tbat  they  make  a  man  pay  for  Improve- 
ments which  he  has  not  directed  to  be  made, 
but  this  legislation  presents  no  feature  of 
officious  Interference  by  the  government  with 
private  property.  The  improvements  have 
been  made  by  one  person  in  good  faith,  and 
are  now  to  be  appropriated  6y  another.  The 
parties  cannot  be  placed  In  statu  quo,  and  the 
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statnte  accompUsbes  Justice,  as  nearly  as  tlie 
«lrcumBtances  of  the  case  will  admit,  when  It 
compels  th«  owner  of  the  land,  whov  If  be 
declines  to  sell,  must  necessarily  appropriate 
the  betterments  made  by  another,  to  pay 
the  value  to  the  person  at  whose  expense 
they  have  been  made.  The  case  is  peculiar, 
but  a  statnte  cannot  be  Toid,  as  an  uncon- 
stitutional interfer^ioe  with  private  property, 
which  adjnsts  the  equities  of  the  parties  as 
nearly  as  possible  according  to  natural  Jus- 
dee." 

A  number  of  authorities  bearing  iqmn  this 
Rubject  and  trending  in  the  same  direction 
might  he  cited,  for  we  bare  by  no  means 
above  undertaken  to  exfaanst  authority  on  the 
subject.  It  IB  true  that  In  all  the  cases  dted 
the  rules  of  law  touching  retroactive  legisla- 
tion are  not  Involved,  but  all  the  authorities 
are  directly  In  point  on  the  proposition  that 
the  act  of  the  general  assembly  under  consid- 
eration does  not  affect  any  vested  or  substan- 
tial right  of  the  owner  of  property.  Is  not  an 
interference  with  private  property,  and  is 
remedial  In  its  nature,  for  the  purpose  of  en- 
forcing natural  right  and  equity;  and  under 
the  constmctlon  of  this  conrt  as  to  what  Is 
meant  by  "retroactive  legislation,"  In  our 
constitution,  we  think  It  clearly  follows,  both 
from  reason  and  anthorlty,  that  the  act  of 
1807  does  not  (all  within  any  inhibition  pre- 
scribed by  the  organic  law  of  this  state.  In 
some  of  the  cases  cited  it  will  be  seen  that 
betterment  acts  similar  to  the  Geor^a  law 
of  1807  have  been  considered  and  held  valid, 
notwithstanding  constitutional  provisions 
touching  retrospective  or  ex  post  tecto  laws, 
and  have  been  held  not  to  be  unconstitutional 
because  made  applicable  to  suits  pending  at 
the  time  of  their  passage.  In  other  cases  cit- 
ed that  question  Is  not  directly  Involved.  Vot 
Instance,  in  Texas,  it  seems  the  act  under  con- 
sideration bad  been  In  force  many  years  be- 
fore the  pendency  of  that  suit  Bnt  it  does 
not  follow  that  even  these  anOLorltles  are  not 
ta  point,  thoofib  the  states  In  which  the  deci- 
sions were  rendered  itbould  have  no  ctmstltu- 
ttonal  Inhibition  against  retroactive  legisla- 
tion; for,  if  the  principle  decided  by  tbose 
conrts  is  correct  then  the  character  of  l^Els- 
latlon  we  are  now  consldenng  does  not  affect 
any  right  of  the  owner  of  land.  If  this  be 
true,  tbaa,  ander  prevloiu  dedrions  of  this 
«onrt,  the  act  in  question  Is  not  In  any  man- 
ner retroactive,  in  the  cmistitntlonal  sense  of 
that  word.  It  Impairs  the  obligation  of  no 
contract.  It  destroys  no  vested  lA^A.  It  is 
not  an  nnanthorised  interference  with  pri- 
vate property.  It  seeks  to  do  right  and  to 
ivevent  wrong.  Onr  condnslDn.  therefore,  Is 
that  the  plaintiff  In  error  Is  entitled  to  go  be- 
tate  the  Juir  on  ihe  qoestlon  of  the  value  of 
improvements  placed  npon  the  land  by  him- 
self and  predecessor  in  title,  and  that  he  Is 
entitled  to  a  verdict  at  least  to  the  amomit 
that  sncb  permanent  Im^vements  bad  real- 
ly enhanced  the  value  of  the  land.  Should 
tbe  Jury  find  that  this  amount  exceeds  -the 
mesne  profits,  then  It  would  be  their  duty  to 


find  a  verdict  In  favor  of  the  defendant  for 
tbe  amount  of  such  excess.  If  tbe  pleadings 
of  plaintiff  In  error  in  this  case  be  true,  not 
to  apply  above  rule  would  be  a  peculiar  hard- 
ship and  Injustice  to  him,  and  an  unconscion- 
able advantage  to  the  other  parties;  for,  aft- 
er greatly  deteriorating  In  value  the  land  re- 
ceived, they  purpose  now  to  give  it  and 
take  such  land,  greatiy  enhanced  In  value  by 
I>ermanent  Improvements,  without  contribut- 
ing one  cent  for  such  Increase  in  worth. 

2.  A  part  of  the  answer  that  seems  to  have 
been  stricken  by  the  order  of  the  court  In 
sustaining  the  demurrer  related  to  the  rents. 
Issues,  and  profits  realized  by  the  plaintiffs 
from  the  lands  they  had  acquired  In  lieu  of 
the  land  sued  (or  in  this  case;  and  It  was 
prayed  in  the  answer  that,  should  it  be  held 
the  plaintiffs  had  a  right  to  recover,  they 
should  first  be  required  to  account  for  the 
rents  and  profits  from  the  land  In  Early  coun- 
ty, as  well  as  for  the  value  of  the  Improve- 
ments ui>on  the  land  In  suit.  We  think  there 
was  error  in  sustaining  the  demurrer,  also, 
to  this  portion  of  tbe  answer.  Whatever 
benefits  the  plaintiffs  derived  from  the  land 
exchanged  for  that  involved  in  this  suit,  ei- 
ther though  their  guardian,  or  by  themselves 
after  his  death,  would  clearly  be  a  proper 
subject-matter  of  set-off  against  the  rents 
and  mesne  profits  which  they  claim  in  the 
land  sned  for,  whether  the  profits  tbey  deriv- 
ed from  the  Mills  land  were  rents,  or  pro- 
ceeds of  the  sales  of  timber  or  turpentine  up- 
on the  place.  This  right  of  the  defendant 
would  seem  to  be  the  more  patent.  If,  as  a  re- 
sult of  their  profits  in  timber,  etc.,  a  serious 
diminution  in  the  value  of  the  land  had  been 
caused.  Much  of  the  answer  gives  a  detailed 
history  of  how  the  defendant  acquired  titie 
to  the  premises  in  dispute.  This  is  not  im- 
proper In  an.  answer  In  sncb  a  case,  for  the 
reason  that  it  might  throw  light  upon  the 
bona  fides  of  his  possessiim  and  daim  of  ti- 
tle, and  tend  to  show  that  he  was  In  such  a 
portion  as  to  dalm  the  imi»tivementB  under 
the  act  of  180T.  We  therefore  think  the  de- 
murrer shoold  not  have  been  sustained  as  to 
any  of  these  allegations.  That  portion  of  the 
answer,  bowerer,  ^In^  for  a  confirmation 
of  the  conveyance  made  by  plalntUfs*  sruard- 
lan  to  A.  8.  Mills,  and  the  conveyance  made 
by  him  to  the  guardian,  was  properly  strlA- 
ea,  for  the  reuons  whlcfh  we  will  hereinafter 
assign.  The  above  disposes  of  the  questions 
raised  by  the  exceptions  filed  pendente  lite  to 
the  Judgment  of  the  court  sustaining  the  de- 
murrer to  defendant's  answeor,  and  also  dis- 
poses of  some  of  tbe  gronnds  In  the  motion 
for  a  new  trial. 

8.  It  Is  contended  by  counsel  for  plaintiff  In 
error  that  the  title  under  which  he  claims  the 
land  sued  for  originated  from  an  exchange  of 
lands  between  his  grantor  and  the  guardian 
of  defendants  In  error,  made  In  paTBoance  of 
an  order  of  the  Judge  ot  the  superior  conrt  au- 
thorising the  exchange,  and  that  it  was  rather 
In  the  nature  of  an  Investment  than  a  sale  ot 
the  ward's  property.  It  Is  further  contended 
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Uiat  at  the  time  tills  order  was  granted  the 
Judge  of  the  superior  court  bad  authority  to 
authorize  guardians  to  invest  the  funds  of 
their  wards  in  land,  and  to  pass  upon  appli- 
cations foe  such  purpose  either  la  term  time 
or  Tacatlon.  Civ.  Code,  S  ^132,  Is  cited  as 
authority  for  this  position.  It  provides: 
"Guardians,  trustees,  executors  and  adminis- 
trators are  authcH-lzed  to  Invest  any  funds 
held  by  them  as  such  guardians,  trustees,  ex- 
ecutors and  admlnlstratora,  In  lands:  provid- 
ed, an  order  to  that  effect  be  first  obtained 
from  the  Judge  of  the  superior  court  who  is 
authorized  to  consider  and  pass  upon  such  ap- 
plications, either  In  term  time  or  vacation." 
Civ.  Code,  S  8180,  which  relates  to  invest- 
ments by  'a,  trustee  holding  trust  funds  In 
Btoclis,  bonds,  or  other  securities  Issued  by 
this  state,  Is  also  cited.  This  section  pro- 
vides: "Any  other  Investments  of  trust  funds 
must  be  made  under  an  order  of  the  superior 
court,  either  in  term,  or  granted  by  the  Judge 
in  vacation,  or  else  at  the  risk  of  the  trustee." 
It  is  true,  these  sections  of  the  Code  were  the 
law  of  this  state  before  the  guardian  obtain- 
ed his  order  to  sell  or  exchange  lands  of  bis 
ward  for  the  lands  embraced  in  this  suit  For 
the  same  secUons.  see  Code  1882,  Sfi  2330, 
2541.  which  are  copied  In  the  present  Code. 
It  appears  in  the  record  that,  in  the  petition 
to  the  Judge  of  the  superior  court  to  obtain 
this  order,  the  guardian  applied  for  a  guardian 
ad  litem  to  be  appointed  for  the  wards;  that 
such  a  guardian  was  appointed,  accepted  the 
ai^tntment,  was  directed  to  investigate  and 
see  If  it  was  to  the  interest  of  the  wards  that 
the  exchange  should  be  made;  and  that  be 
made  a  report  thereon  indorsing  the  same. 
While  there  is  some  force  In  the  contention 
of  counsel  In  claiming  that  this  was  not  a 
sale,  strictly  speaking,  of  the  wards'  proper- 
ty, but  was  rather  in  the  nature  of  an  Invest- 
ment, as  a  matter  of  law,  we  do  not  think 
that  either  section  applies  to  a  case  of  this 
character.  The  sections  relate  to  an  Invest- 
ment of  fnnds  in  the  hands  of  guardians,  eta, 
and  do  not,  by  their  terms,  have  any  reference 
to  exchanging  real  estate  belonging  to  minora 
for  other  realty.  Such  a  dlapoidtion  of  prop- 
erty of  minors  Is  as  much  a  sale  thereof  as 
It  would  be  to  convey  the  same  tot  money  to 
be  Inreated  In  other  land;  the  only  difference 
being  tiiat  in  one  case  monc^  Is  paid  to  the 
ward  for  land,  and  In  the  other  case  land  ta 
paid  for  land.  But  we  do  not  think  this  an 
open  question  In  this  court  In  Pughd^  t. 
Fughsley.  7S  Oa.  06,  It  appears  that  land 
was  conveyed  In  fee  slniple  to  a  w<Hnan  and 
ber  children.  It  was  held  that  vjtoo  a^pU- 
catlon  of  the  woman  for  herself  and  minor 
children,  and  upon  Oie  appointment  of  a 
guardian  ad  Utem,  the  chancellor  conld  not 
pasa  an  order  at  diambera  antiiorlalng  the 
sale  of  tiw  lud  and  xelnTeatment  of  the 
fund;  that  the  decree  In  Tacatttm  wderlng  the 
sale  was  T<rid,  and  Um  title  ot  the  ^Ildren 
was  not  deTCBted  UKstlbj.  Bee,  also,  Rogers 
T.  Face.  7S  Oa.  41MM88.  where  It  waa  deddr 


ed.  "The  Judges  of  the  superior  courts  of  this 
state  can  do  no  act  nor  grant  any  decree  in 
vacation  unless  It  be  authorised  by  statute. " 
In  the  case  of  McDonald  v.  McCall.  91  Ga. 
301, 18  S.  E.  157.  it  appears  that  a  devise  was 
made  in  1858  to  a  named  person  and  to  a  mar- 
ried granddaughter  of  testatrix;  the  share  go- 
ing to  the  granddaughter  to  be  held  by  the 
husband  In  trust  for  her  for  life,  and  at  tier 
death  to  be  divided  between  her  dilldren.  It 
was  decided  In  that  case  that  a  conveyance 
made  by  the  trustee  in  18(10  under  an  order  of 
the  chancellor  granted  in  vacation  passed  no 
title,  save  as  to  the  life  estate  of  the  grand- 
daughter, and  would  be  no  obstacle  to  a  re- 
covery of  the  premises  by  her  children  after 
her  death.  In  Crawford  v.  Broomhead,  97  Ga. 
614. 25  S.  B.  487,  it  was  decided,  "Prior  to  tlie 
p^sagc  of  the  act  ot  November  11. 1888,  relat- 
ing to  sales  ot  the  estates  of  wards  for  rein- 
vestment.  •   •    •   the  ordinary  had  Juris- 
diction and  authority  to  grant  to  a  guardian 
of  a  minor  child  an  order  authorizing  the 
guardlau  to  sell  unproductive  real  estate  be- 
longing to  the  ward,  for  the  purpose  of  rein- 
vesting the  proceeds  of  the  sale  in  other  and 
productive  property."  Chief  Justice  Simmons. 
In  his  opinion,  on  page  617,  97  6a..  and  page 
489,  %  a  E..  advances  the  Idea  that  prior  to 
the  passage  of  the  act  of  1889  the  power  of 
authorizing  the  sale  or  disposition  of  a  ward's 
real  estate  for  the  purpose  of  reinvestment 
was  in  the  ordinary,  exclusively;  that  appli- 
cations for  the  sale  of  property  of  warda  were 
uniformly  made  to  the  ordinary,  and  passed 
upon  by  him.    He  states:    "By  the  act  of 
1889  the  legislature,  in  Its  wisdom,  took  away 
from  the  ordinary  the  power  to  grant  orders 
for  the  sale  of  the  property  of  wards  for  this 
purpose,  and  conferred  It  upon  the  Judges  of 
the  superior  courts;  being,  doubtless,  of  the 
opinion  that  the  latter  would  exercise  better 
Judgment  and  discretion  than  had  been  exer- 
cised by  some  of  the  ordinaries  In  regaitl  to 
this  matter.   Whatever  msjr  have  beai  the 
reason.  It  is  clear  that  this  power  now  rests 
exclnslvely  in  tbs  Judges  of  the  auperior 
courts,  and  it  la  also  clear  to  our  minds  that 
prior  to  the  act  of  1888  the  power  waa  rested 
In  the  ordinaries."  It  Is  argued  by  connsel 
for  plaintiff  In  arot  that  tiie  plaintiffs  below 
were  not  In  a  potitlMk  to  repudiate  the  ex- 
change of  lands  In  thia  case  that  took  place 
under  the  order  ot  court;  for  tiie  reason  that 
they  cannot  put  him  In  his  formw  position  as 
to  the  ownership  ot  the  land  conveyed  to 
their  guardian,  as  two  of  plaintiffs*  l»oth«s 
have  dl^osed  of  their  Intereat  in  the  lands 
to  other  partlea.  This  cannot  affect  the  ri^ts 
of  these  plaintiffs,  for  It  Is  not  charged  that 
they  ever  made  any  disposition  of  tlielr  In- 
terest for  which  they  are  ndiis  tn  this  ac- 
tion.  It  la  unQneatlonaUy  true  tliat  tbey, 
though  minora,  conld  not  oouUnne  to  boU 
their  Intereat  in  the  land  pnrduued  by  their 
guardian  from  HlUa,  and  at  tbeaame  time  re- 
cover their  interest  In  the  estate  onlawfaUj 
■old  by  the  guardian  to  Millfk  ttlialaotiiie 
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that  ttie  possession,  use,  and  enjoyment  of 
tbe  pmperty,  bouicbt  by  tbelr  guardian  from 
Mills  under  the  order  of  court,  by  these  wards, 
after  they  arrived  at  ace,  could  be  construed 
Into  a  ratlfleatlOD  of  the  contract  of  exchange. 
Bvt,  under  the  record,  tfaeae  do  not  seem  to  be 
Important  qnestlons  to  consider.  While  they 
were  set  up  in  the  answer  of  the  defendant 
below,  yet  it  xppoaxB  from  the  record  that 
when  the  judge  entered  iq>  judgmmt  npon 
the  Terdlct  of  the  Jury  he  redted  therein  that 
pUdntlftB  expressly  disclaimed  any  intuition 
to  hold  the  lands  in  Early  county  deeded  by 
A.  8.  Binis  to  B.  B.  Blotter,  guardian.  In 
1880,  and  he  ordered  that  that  conveyance  be 
canceled.  We  do  not  mean  to  say,  however, 
that  If.  before  this  trial,  either  of  the  plain- 
tiffs, after  arriving  of  age,  had  gone  into  pos- 
session of  this  land,  and  used  the  same,  or 
enjoyed  the  rrats,  issues,  and  profits  there- 
tromi.  the  Jury  could  not  have  construed  tills 
into  such  a  ratification  of  the  exchange  made 
by  the  gnsrdlan  and  HUls  as  would  Mnd  that 
plaintiff  and  prevoit  his  recovery  in  this  case. 

4.  One  ground  of  complaint  made  In  the 
motion  for  a  new  trial  Is  that  the  court  erred 
In  charging  the  jury  as  follows:  "Ckmsider 
all  the  evidence  in  the  case,  both  for  the  plaln- 
tifTs  and  defendant,  and  determine  what 
would  be  a  fair  market  value  for  the  rents 
of  that  place  from  the  time  the  defendant  and 
his  father,  or  from  the  time  that  A.  S.  Mills, 
went  into  possession  of  It  Determine  what 
would  be  a  fair  average  rental  per  year  from 
the  time  they  were  actually  In  possession 
of  the  land,— occupied  and  used  it"  It  is 
contended  by  counsel  for  plaintiff  in  error 
that  that  charge  was  erroneous,  as  defend- 
ant could  be  made  chargeable  with  mesne 
profits  only  tor  such  time  as  be  held  posses- 
8l<m.  This  would  be  true  If  the  defendant 
wais  claiming  compensation  only  for  such  im- 
provements as  lie  placed  upon  the  premises; 
for,  as  decided  In  Gardner  v.  Grannls,  57  Qa. 
540:  "A  defendant  In  ejectment  Is  not  liable 
for  mesne  profits  taken,  prior  to  his  own  en- 
try, by  those  under  whom  he  claims;  bat  If, 
in  accounting  for  the  profits  chargeable  to 
himself,  he  claims  credit  for  Improvements 
made  by  his  predecessora,  audi  Improvements 
most  first  answer  tor  the  profits  taken  by 
those  who  erected  them."  See,  also,  Wlllimg- 
ham  V.  Long,  47  Oa.  640,  where  it  was  field: 
"A  defendant  in  ejectment  who  has  in  good 
faith  claimed  title  to  the  premises  may  set 
off  against  the  rents  not  only  his  own  Im- 
provements, but  he  may  claim,  also,  the  value 
of  the  Improvements  of  those  under  whom  he 
claima,  with  warranty.  In  so  far  as  said  Im- 
piovementa  exceed  In  value  the  rents  for 
which  said  warrantors  were  liable."  It 
asems,  in  the  present  case,  this  defendant  not 
only  In  his  answer  claimed  compensation  for 
Improvements  he  placed  upon  the  land  after 
he  purchased,  but  also  for  Improvements  pla- 
ced there  by  bis  grantor.  We  think  he  had  a 
right  to  do  so;  for  the  presumption  Is  that 
when  he  bought  there  was  also  estimated  In 


the  valuation  of  the  land  the  Improvemrats 
that  had  been  placed  thereon,  and  that  he 
paid  for  them  also;  but  If  he  seeks  to  recover 
for  improvements  erected  others,  of  course, 
the^  are  llaUe  to  be  rednced  by  the  profits 
realised  by  those  who 'erected  ttiem,  as  decided 
In  the  case  above  cited.  We  think,  therefore, 
there  was  no  error  In  the  charge  of  the  court 
ttcepted  to  In  the  tentSi  ground  of  the  amend- 
ed motion  for  a  new  trlaL 

There  are  several  grounds  In  the  motion  re- 
lating to  newly-discovered  evMenoe,  which,  of 
course,  are  unnecessary  for  us  to  consider,  as 
the  case  goes  back  for  a  new  trial,  and  the 
parties  will  have  ample  f^^ortnnlty  of  procur- 
ing this  testimony  at  another  hearing.  The 
above,  we  think,  covers  all  the  questions  In 
the  motkm  of  any  merit  Judgment  reversed. 
All  the  Justices  concurring. 

LUMPKIN.  P.  J.  I  ooncnr  in  the  Judg- 
mrat  of  reversal  because  of  the  error  fiealt 
with  In  the  second  headnoto,  and  In  the  cor- 
responding division  of  the  preceding  opinion. 
I  also  assent  to  the  propositions  laid  down 
In  the  third  and  fourth  headnotes.  bnt  die- 
sent  from  the  ruling  announced  In  the  first 
headnote.  In  so  far  as  the  Improvement  act 
of  1887  undertakes  to  deal  with  the  subject  of 
compensating  bona  fide  purchasers  of  realty 
wlioae  tities  fall  for  Improvements  made  after 
its  passage,  It  may  be  wise,  beneficial,  and  con- 
stitutionaL  To  this  extent  and  to  this  extent 
only,  so  far  as  I  have  been  able  to  ascertain, 
do  most  of  the  authorities.  Including  some  of 
those  cited  by  Mr.  Justice  Lewis,  go.  In  so 
far  as  this  act  relates  to  improvements  made 
before  Its  passage,  I  cannot  help  regarding  It 
as  retroactive  legislation  Injuriously  affect- 
ing vested  r^hts.  It  cannot  be  questioned 
that  before  the  enactment  of  this  stotnte  the 
owner  of  land  could  recover  It  from  one  who 
had  made  Improvements  thereon  In  the  lionest 
belief  that  hla  title  was  good,  without  becom- 
ing liable  to  the  defendant  on  account  of  such 
improvements,  further  than  to  submit  to  his 
right  to  set  off  the  value  thereof  against  the 
plaintiff's  claim  for  mesne  profits.  That  this 
was  tlie  settied  law  and  policy  of  this  state 
is  left  absolutely  free  from  doubt  by  the  de- 
cision of  this  court  In  Dudley  v.  Johnson,  102 
6a.  1,  20  S.  E.  00.  It  was  there  dlstinctiy 
and  unequivocally  held  that:  "Neither  In  an 
action  of  ejectment  nor  in  complaint  for  land 
can  a  defendant  set  off  the  value  of  Improve- 
ments placed  thereon  by  him,  to  an  amount 
beyond  the  sum  which  the  plaintiff  wonld  be 
entitled  to  recover  by  way  of  mesne  profits; 
nor  can  a  defendant  In  such  a  case,  upon  an 
equitable  answer,  recover  against  a  plaintiff 
the  value  of  improvements  In  good  faith  pla- 
ced upon  the  premises  by  such  defendant  and 
have  the  same,  by  equitable  decree  against 
the  owner,  made  a  charge  upon  the  premises 
on  which  they  are  placed,  and  from  which 
the  defendant  Is  evicted  under  a  Judgment 
rendered  against  him  In  such  suit."  The  rul- 
ing announced  In  tiie  language  Just  quoted 
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wonldt  but  for  the  act  of  1867,  surely  be  de- 
clsire  of  the  alleged  right  of  the  defendant 
to  claim  compensation  for  In^roTements  **be* 
yond  the  aom  which  the  'plaintiffs'  would 
be  entlUed  to  recorer  way  of  mesne  prof- 
its." Indeed,  with  that  act  ont  of  the  way, 
It  most  be  conceded  that  the  point  ruled 
on  in  the  Dudley  Oase  would  be  identical' 
ly  the  same  as  that  with  which  ire  are 
now  dealing  In  the  case  before  us.  I  can- 
not devest  m^Klf  of  the  conviction  that  this 
act  ^ves  to  defendants  in  actions  for  land 
a  new  cause  of  action,— one  which  they  did 
not  liave  before.  It  certainly  gives  them  a 
right  to  recover  of  plabitifls  money  which 
they  could  not  have  recovered  but  lor  the  act. 
I  soy  "recover,"  because  allowing  a  set-off  Is, 
In  substance,  allowing  a  recovery.  If  sub- 
jecting one  to  a  liability  which  could  not  pre- 
viously be  set  up  against  him  does  not  Inju- 
riously affect  his  rigbts,  I  am  unable  to  see 
why  It  does  not  This  case  belongs,  I  think, 
to  an  altogether  different  dass  from  that  of 
Pritehard  v.  Ballroad  Co.,  87  Ga.  294, 18  S.  E. 
493,  14  L.  R.  A.  721.  There  It  was  held  that 
a  good  existing  right  of  action  which  would 
have  abated  opon  the  death  of  the  plaintiff 
was  saved  an  act  futssed  during  the  pend- 
ency of  the  suit,  and  that  this  act,  even  as 
applied  to  actions  pending  at  the  time  of  Its 
passage,  was  not  unconBtltotI<mal.  The  act 
under  consideration  In  that  case  created  no 
new  cause  of  action.  It  merely  kept  alive 
good  causes  of  action  which  would  In  certain 
contingencies  have  abated.  The  court,  in 
effect,  held  that  the  defendant  had  no  vested 
right  to  liave  a  perfectly  lawful  demand 
against  him  destroyed,  and  an  action  therefor 
abated,  merdy  by  reason  of  the  platntllTfl 
death  before  obtaining  judgment.  The  act  of 
1889  discussed  in  that  case  was  purely  one 
relating  to  procedure,  and  I  cited  authorities 
to  prove  that  "a  law  which  mer^y  alters  the 
procedure  may  with  perfect  propriety  be  made 
applicable  to  past  as  well  as  future  transac- 
tions." The  act  of  1807,  as  above  stated, 
brought  into  existence  a  new  class  of  de- 
mands, and  provided  for  their  enforcement. 
It  went  far  beyond  making  mere  <9iangea  In 
procedure  and  practice. 

Want  of  time,  arising  from  the  great  pres- 
sure of  other  oflBclal  work,  forbids  that  X 
should  attempt  to  enter  upon  a  more  extended 
discussion  of  this  very  Important  question.  I 
will  therefore  add  nothing  more,  except  to 
suggest  that.  In  endeavoring  to  apply  the 
"great  principles  of  equity  and  natural  Jus- 
tice" for  the  protection  of  purchasers  who 
liare  made  Improvements  on  land  not  belong- 
ing to  them,  under  the  honest  but  mistaken 
belief  that  It  did,  there  is  danger  of  running 
contrary  to  these  same  great  prtnctples  In  per- 
mitting Innocent  defendants  to  "Improve  out 
of  their  property"  plaintiffs  equally  Innocent, 
-^Buch,  for  example,  as  minora,  who  did  not, 
by  standing  by  and  seeing  the  Improvements 
made,  or  for  any  other  reason,  become,  either 
In  Justice  or  equl^,  liable  to  sud  a  loss. 


BAGLAND  v.  STATE. 
(Supreme  Ckiurt  of  Georgia.  July  11,  1900.) 
CRIMINAI.  LAW— rNSTRUCTIONS— MANSLO-UOH- 
TBR^BLF-DBFSNSB. 

1.  It  Is  not,  withont  a  request  to  do  so.  obli- 
gatory on  the  judge  presiding  in  the  trial  of  a 
criminal  case  to  give  in  charge  to  the  jury  the 
law  appIicaUe  to  a  theory  of  the  defense  rais- 
ed alone  by  the  statement  of  the  accused.  Tet, 
when  a  given  charge  is  directed  to  a  theorr 
raised  by  the  defendant's  statement,  it  should 
fullyand  distiactly  cover  the  theory  so  raised, 
(a)  Whether  an  advance  by  one  man  armed 
with  a  atlck  on  another  In  the  nl^ttimc^  and 
declining  to  atop  when  called  on  to  do  so,  con- 
stitute circumstances  equivalent  to  an  assault, 
so  as  to  authorize  a  homicide  to  be  reduced  to 
voluntary  manslaughter,  la  a  question  for  the 
jury. 

2.  One  may  lawfully  kill  another  who  is  at- 
tempting by  violence  or  surprise  to  commit  a 
felony  on  his  person,  and  this  is  true  whatever 
may  be  the  grade  of  the  attempted  felony.  It 
is  tiierefore  error,  after  coirectly  charging  that 
a  bare  fear  of  the  offense  is  not  snfflcient  to 
justll^  the  killing,  but  that  it  most  appear  that 
the  circumstances  were  sufBcicnt  to  excite  the 
fears  of  a  reasonable  man  that  a  felony  was 
about  to  be  committed  on  his  person,  and  that 
the  party  killing  really  acted  under  the  influ- 
ence of  these  fears,  and  not  in  a  spirit  of  re- 
venge, for  the  judge  to  add,  "So,  to  a  person 
killlug  in  his  defense,  it  must  appear  that  the 
danaer  was  so  urgent  and  pressing  at  the  time 
of  tne  killing  that  in  order  to  save  his  own 
life  the  killing  of  the  other  was  absolutely  nec- 
essary," etc.  The  language  quoted  Is  the  law 
of  Jnatifiable  homicide  in  cases  of  mutual  com- 
bat only,  and  has  no  connection  whatever  with 
the  law  of  homicide  to  prevent  the  conuntssion 
of  a  felony  on  the  person  of  the  slayer. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Clayton  county; 
J.  S.  CaDdler,  Judge. 

John  Bagland  was  convicted  of  murder,  and 
brings  error.  Reversed. 

John  B.  Hutcheson  and  John  D.  Humph- 
ries, for  plaintiff  in  error.  W.  T.  Klnisey,  SoL 
Gen.,  and  J.  BL  Terrell,  Atty>  Gfau*  fw  tibe 
State. 


IiITTIiS,  J.  Ragland  was  Indicted  fbr  tbe 
murder  of  Blessett  by  shooting  him  with  a 
pistol,  which.  It  Is  alleged,  was  committed 
hi  the  county  of  Oli^ton  on  February  l. 
1900.  The  accused  was  convicted  and  sen- 
tenced to  be  hanged.  He  made  a  motion 
for  a  new  trial  on  a  number  of  grounds,  which 
was  overruled,  and  he  excepted.  Such  por- 
tions of  the  evidence  as  are  necessary  to  be 
referred  to  are  stated  In  the  opinion.  The 
first  three  grounds  are  those  usually  found  In 
motions  fornewtrlal  under  the  practice  which 
has  grown  up  in  this  state,— that  is,  "that  the 
verdict  Is  contrary  to  evidence,  and  withont 
evidence  to  support  It;  that  the  verdict  is  de- 
cidedly and  strongly  against  the  weight  of 
the  evidence;  that  It  Is  contrary  to  law  and 
the  principles  of  justice  and  equity."  When 
the  first  of  these  grounds  appears  In  a  motion. 
It  seems  that  the  Insertion  of  the  two  latter 
are  certainly  unnecessary  and  could  readily 
be  omitted.  These  stereotyped  grounds  ap- 
pear, without  any  good  reason,  la  almost 
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•eTery  motion  for  a  n«w  trial  we  are  callei3  on 
to  consider.  All  others  which  seek  to  attack 
the  verdict  in  a  general  way  might  well  be 
-omitted,  wlthont  endangering  the  case  of  the 
plaintiff  in  error  In  this  regard;  and  it  may 
not  be  amiss,  in  this  connection,  to  observe 
that,  especially  In  a  criminal  case,  a  ground 
of  the  motion  that  a  verdict  "is  contrary  to 
the  principles  of  Justice  and  eqnity,"  Is  al- 
together superfluous.  The  justice  which  one 
chafed  with  crime  is  entitled  to  Invoke  Is 
the  law  of  the  land.  He  has  no  equity.  His 
guilt  or  innocence  must  be  determined  by 
the  evidence  for  and  against  him.  So  far  as 
this  record  discloses,  there  was  no  eyewit- 
ness to  the  shooting  which  resulted  in  the. 
death  of  Blessett;  and  as  to  what  transpired 
at  the  time  of  the  shooting  the  jury  was  left 
to  determine  from  the  statement  made  by  the 
deceased  after  he  was  shot,  and  the  statemeut 
and  admissions  of  tho  accused.  It  appears 
from  the  testimony  of  the  father  of  the  de- 
ceased: That  the  younger  members  of  his 
household  had  been  out  to  a  party  that  night, 
and  had  returned  home,  where  be  was.  That 
about  1  o'clock  the  same  night  his  deceased 
son  came  home  and  told  him  that  he  was  shot. 
Witness  sent  for  a  physician.  He  had  a 
conversation  with  his  son  before  he  went  for 
the  physidan,  and  repeatedly  daring  the  week 
which  he  lived  afterwards.  The  statement 
made  In  these  conversations  was  that  the 
accused  shot  deceased  In  the  road,  at  or  near 
a  certain  oak  tree,  as  he  was  coming  out  of  a 
gate;  that  the  accused  called  to  him  and  said, 
"Stop  there,"  and  In  return  be  called,  saying, 
"Hello,  John;"  that  accused  again  said 
"Stop,"  and  then  shot  blm.  The  deceased 
further  stated  In  his  conversation  to  this  wit- 
ness that  after  he  was  shot  he  spoke  to  the 
accused,  and  the  accused  said  to  him,  "Ood 
damn  youl  Why  didn't  yon  speak?"  The 
tree  and  gate  referred  to  In  the  statement  of 
the  deceased,  the  witneas  testified,  were  about 
60  or  70  yards  from  his  <the  wltuesB')  house, 
and  about  60  yards  from  Fannie  HcBitosta's 
house.  In  Clayton  county.  The  statement 
made  (m  bis  trial  by  the  accused  was  to  the 
effect  that  be  was  at  a  npper  at  a  certain 
church;  that  the  deceased  and  quite  a  number 
«f  other  pereons  were  tbere;  that  after  the 
sapper  he  went  home  with  a  girl  named  Fan- 
ide  Mcintosh;  that  after  arrlrlng  at  ber  boiwe 
lie  pulled  off  his  ehoes  and  remained  there 
some  time;  that  he  was  induced  to  pull  off 
bis  shoes  by  request  of  the  Uclntosh  woman, 
she  giving  as  a  reason  that  deceased  would 
speak  about  his  presence  at  her  house;  that 
when  he  left  be  walked  out  of  the  house  wl^ 
«Dt  bis  shoes,  and,  going  down  the  steps  on 
the  west  side  of  the  boase,  he  dlseorered  a 
man  In  the  comer  of  the  chimney,  about  IS 
feet  from  him;  that  be  immediately  called 
and  asked  who  It  was;  that  the  person  balled 
did  not  speak,  but  walked  directly  towards 
blm,  and  accused  said  that  be  again  hailed 
blm,  and  toU  Ute  man  walking  towards  blm 
to  stop  and  not  come  on  him;  that  the  man 
bad  a  stidc  In  bis  hand;  that  the  accused 


walked  back  and  called  to  him  the  third  time, 
"If  you  don't  stop,  I  will  shoot  you;"  that 
he  was  going  backwards  at  this  time,  and  be- 
came entangled  in  the  overhanging  limb  of 
a  tree,  and,  not  knowing  the  purpose  ot  the 
advance  on  him,  he  shot  "through  fright  and 
fear."  Fannie  Mcintosh  testified  that  the 
shooting  did  not  occnr  where  the  accused  said 
that  It  did;  that  she  heard  the  report  of  a 
gun  somewhere  from  10  to  20  minutes  after 
the  accused  left  her  bouse;  that  It  was  out 
towards  the  gate.  Other  evidence  was  In- 
troduced on  the  part  of  the  state,  which,  be- 
cause of  the  rulings  we  make  on  the  charges 
of  the  court  excepted  to,  It  Is  not  necessary 
should  be  set  out  In  detail;  and,  as  the  plain- 
tiff In  error  Is  to  be  tried  again,  we  do  not 
pass  on  the  evidence. 

1.  It  Is  alleged  that  the  court  after  char- 
ging the  law  of  manslaughter  as  found  In 
the  Code,  erred  In  giving  the  following 
charge:  "In  all  cases  where  a  homldde  Is 
proven,  to  reduce  that  homicide  from  murder 
to  voluntary  manslaughter  tbere  must  be 
some  actual  assault  upon  the  person  klllli^; 
that  Is,  there  must  be  more  than  the  mere 
walking  towards  the  person.  There  must  be 
some  actual  assault;  that  is,  there  must  be 
some  attack,  some  attempt  to  do  a  violent 
Injury  on  the  person  of  another.  There  must 
be  some  actual  assault  upon  the  person  kill- 
ing, or  there  must  be  an  attempt  by  the  per- 
son killed  to  commit  a  serious  personal  Injury 
on  the  person  killing,  or  other  equivalent  cir- 
cumstances to  justify  the  excitement  of  pas- 
sion, and  to-  exclude  all  Idea  of  deliberation 
or  malice,  either  express  or  Implied."  It  is 
evident  that  the  trial  judge,  In  giving  these 
InstrucdODS  to  the  jury,  had  reference  to  the 
statement  of  the  accused,  when  he  used  the 
words  that  "there  must  be  more  than  the 
mere  walking  towards  the  person,"  We  rec- 
ognize the  rule  that,  unless  properly  request- 
ed, a  charge  on  the  law  raised  alone  by  the 
statement  of  the  prisoner  is  not  obligatory 
on  the  part  of  the  trial  judge  In  giving  In- 
structions to  the  Jury.  In  very  many  cases 
this  should  1>e  done,  and  the  present  Is,  bi 
our  opbiltm,  one  of  those  cases,  because  the 
verdict  was.  In  a  great  measure,  to  be  based 
on  tbe  statements  made  by  the  deceased  after 
be  was  shot,  and  the  account  that  tbe  ac- 
ensed  gave  of  the  facts  Of  the  bomldde  In 
tale  statement  to  tiie  Jury.  Some  of  these 
statements  of  the  deceased  were  at  least  <3l 
doubtful  admissibility,  either  as  dying  dec- 
laratlMis  or  as  part  of  the  res  gestse  of  tbe 
homicide,  and  at  best  the  evidmce  as  to  the 
facts  (mT  the  hunldde  canslsted  of  statement 
against  statement  Wblle  we  have  no  disposi- 
tion to  eritletse  tbe  rule  above  stated,  yet 
wben  tbe  Judge  of  his  own  motion  undertakes 
to  charge  the  law  arising  on  a  state  of  facts 
as  given  by  the  accused  In  bis  statement,  the 
chaif^  so  given  must  be  correct  law,  and  ap- 
plicable to  the  theory  of  the  defense  made  by 
the  accased  in  bis  statement  Under  this 
view,  it  must  be  determined  that  the  charge 
complained  of  was  error,  for  tbe  reasons: 
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First,  It  iB  not  a  Bound  legal  proposition;  sec- 
ond, ft  Is  not  a  coErect  application  of  the  law 
to  the  theory  of  the  defense  raised  by  the 
statement  Under  our  Criminal  Code  (section 
65),  three  different  conditions  are  legally  suffi- 
cient to  authorize  a  Jury  to  reduce  a  homi- 
cide from  murder  to  voluntary  manslaughter: 
If  the  deceased  made  an  actual  assault  upon 
the  accused,  or  If  the  deceased  attempted  to 
commit  a  serious  personal  Injury  on  the  ac- 
cused, or  when  there  are  other  equlvaleut  cir- 
cumstances to  Justify  the  excitement  of  paa- 
Blon,  the  grade  of  the  homicide  may  be  re- 
duced to  Toluntary  manslaughter.  It  will  be 
noted  that  the  Instruction,  given  was  that 
there  most  be  more  than  the  mere  walking 
towards  the  person,  to  reduce  the  homicide 
from  murder  to  volnntaiy  manslaughter.  It 
is  not  necessary  that  there  be  some  actual 
assault,  some  attack,  some  attempt  to  do  a 
violent  hijnry  on  the  person  killing.  In  order 
to  reduce  the  offense.  If  there  are  other 
eqnlvalmt  cIrcnmBtanoeB  to  Justify  the  pas- 
sion, the  offenBe  may  be  reduced.  What  these 
eqalvalent  drcnmstances  are  Jb  to  be  ad- 
Judged  by  the  Jury;  and  we  apprehend  that 
weight  and  slgidflcance  would,  or  not,  be  at- 
tached to  the  fact  ot  Bach  walking  towards 
the  aeoosed,  according  to  the  drcimutances 
surrotmdlng  the  parties  at  the  time.  For  In- 
stance, If  the  Jury  were  to  believe  that  a 
rapid  advance  by  one  man,  armed  with  a 
stick,  upon,  another.  Indicated  an  Intention  to 
do  the  Utt«  some  bwIoub  bodily  harm  when 
he  shonld  have  arrived  at  a  point  sufficiently 
near,  tb^  might  well  determine  these  ch> 
cumatancea  to  be  the  equlvalmt  of  an  as- 
sault on  the  person  b^ng  advanced  uptm. 
Certainly  the  Jury  would  have  been  fully 
autborlied.  If  they  believed  the  statement  of 
the  accused,  to  find  that  the  circumstance 
detailed  were  tbe  equlvaleot  ct  .an  anaidt, 
and  indicated  on  the  part  of  the  persim  ad- 
vajidng  an  taitratlon  to  commit  a  Badoas  per^ 
aonal  injury  on  tlie  accused.  The  reference 
by  the  Judge  to  tba  prleoner'a  statement,  as 
set  out  in  the  motion,  did  not  teally  present 
the  defense  outlined  by  him.  The  accused 
stated  that  in  the  darkness  ci  the  night  he 
discovered  a  man  within  16  feet  of  him.  stand* 
ing  and  (Infoentlally)  waiting  for  his  sp- 
proacb;  that  the  person  so  waltlug  them 
advanced  npon  him  wttli  a  stick,  and  vrould 
not  stop  when  warned  to  do  so.  Such  a  state 
of  facts  would  raise  in  the  mind  of  a  .very 
reasonable  man  a  belief  that  an  attack  was 
to  be  made  upon  him,  and,  when  the  person 
being  advanced  on  shoots  and  kills  the  per- 
son advancing  under  these  clrcumstancea,  a 
principle  of  law  applies  which  is  essentially 
distinct  ttom  that  which  is  applicable  where 
one  shooto  and  kills  another  who  Is  merely 
walking  towards  him.  There  may  not  be  one 
word  of  truth  in  the  statement.  Whether 
there  is  not,  we  are  not  called  on  to  say,  bat 
the  point  Is  that,  when  the  trial  Judge  In- 
structed the  jury  that  the  mere  walklog  by 
the  deceased  towards  the  accused  was  not 
Buffldent  to  reduce  the  homicide  from  murder 


to  voluntary  manslaughter,  he  only  partially 
covered  the  theory  of  the  defense  raised  by 
the  statement;  and,  In  our  opinion.  If  the 
charge  on  the  subject  of  voluntary  man- 
slaughter was  IntMided  to  meet  the  theory  of 
the  defendant,  as  It  evidently  was.  It  should 
have  goae  further,  and  given  tbe  accused  the 
twneflt  of  the  law  applicable  to  the  theory 
as  it  was  really  raised  by  his  statement. 

2.  Complaint  Is  made  that  after  charging 
the  Jury  that  It  was  Justifiable  homicide  to 
kill  another  In  self-defense,  or  in  defaise  of 
habitation,  property,  or  person  against  one 
who  manifestly  intends  or  endeavors  by  vio- 
lence or  surprise  to  commit  a  fdony  on  either, 
and  Uien  charging  the  law  in  relation  to  the 
character  of  the  tears  of  such  felony  snffldent 
to  Justify  the  killing,  the  court  added  In  this 
connection  the  following:  "So,  to  a  person 
killing  In  his  defense,  it  must  appear  that 
the  danger  was  so  urgent  and  pressing  at  the 
time  of  the  killing  that,  In  order  to  save  his 
own  life,  the  killing  of  the  other  was  abso- 
lutely necessary;  and  it  must  appear,  also, 
that  the  person  killed  was  the  assailant;  and 
that  tbe  slayer  had  really  and  In  good  faith 
endeavored  to  dedlne  any  furths  struggle  be- 
fore the  mwtsl  blow  was  given."  Thia 
charge  is  errw.  It  is  Justifiable  homicide, 
under  our  law,  for  one  to  kill  another  who  Is 
manifestly  Intending  or  endeavoring  by  vio- 
lence or  surprise  to  oonunit  a  fdu^  on  his 
person,  and  this  Is  true  without  regard  to  the 
grade  of  fekmy;  and  It  is  not  a  correct  propo- 
sition of  law  thst,  when  one  kills  another  to 
prevoit  the  commission  of  a  felony  <m  bis  p&c- 
son,  the  danger  must  be  so  urgent  and  pressing 
at  the  time  of  the  kllltaig  that  In  order  to  save 
his  own  Ute  tbe  killing  of  the  other  was  neces- 
sary. On  the  contrary.  It  is  only  necessary  to  be 
shown  thst  ttie  drcumstsnces  were  sufficient 
to  ezdte  the  fears  of  a  reasonable  man  that 
such  felony  was  about  to  be  ctmunitted  upon 
him,  in  order  to  Justify  tiie  homldde.  Other- 
wise, a  woman  killed  a  man  to  preveitt  the 
rspe  of  her  p^son,  or  one  who  slew  a  burglar 
to  prevent  the  burglaiy  of  his  borne,  would 
not  be  Justlflable.  In  neither  of  these  cases 
is  the  life  of  the  slayer  involved,  but  In  each 
a  felony  was  about  to  be  committed.  A 
son  In  this  state  may  kill  another  for  other 
purposes  than  to  save  his  own  life,  and  be 
Justified,  if  he  do  so  to  prevoit  any  fdony 
from  being  committed  on  his  habitation,  per- 
son, or  property.  His  defense  Is  comiflete 
when  to  a  Jury  it  appem  thst  the  drcnno- 
stanoes  were  sufficient  to  ezdte  the  fears 
of  a  reasonable  man  that  a  felony  was  aboot 
to  be  committed,  and  t^  he  killed  to  prevent 
Its  conunlsaion.  Tbe  latter  part  of  tbe 
diarge,  as  given,  sppUes  Mily  to  cases  ot  hmn- 
Idde  where  the  parties  had  previously  been 
engaged  in  mutual  combat  Fowdl  v.  Stete. 
101  Oa.  0.  29  8.  B.  809;  Stubbe  v.  State  (Ga.) 
86  S.  E.  200.  It  is  doubtless  true  that  the 
presiding  judge  recognised  theee  distinctions, 
but  inasmuch  as  the  two  prindples  enand- 
ated  hi  bis  charge  are  directly  eoopled  to- 
gether, without  a  distlnctkn  having  been 
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drawn,  the  jnrj  mlgbt  bare  nnderBtood  from 
the  charge  as  set  out  In  the  ground  of  the  mo- 
tion that,  while  It  was  Justifiable  for  one  to 
kill  another  to  prevent  the  commission  of  a 
felony  on  his  person.  It  mtut  at  the  same  time 
appear  that  the  danger  was  bo  urgent  and 
pressing  at  the  time  of  the  killing  that  it  was 
necessary  for  the  slayer  to  take  the  life  of 
the  deceased  In  order  to  save  his  own  life. 
This  Is  not,  and  has  never  been,  the  law. 
Judgment  nvenwd.  All  the  Justices  concur- 
ring. 


SIMMONS  T.  THORNTON. 
(Snpreme  Court  of  Georgia.   July  11,  1900.) 

PATHENT— BVIDBNCS. 
That  a  particular  and  specified  indebted- 
ness  to  an  administrator  has  Wn  paid  cannot 
be  shown  merely  by  introducing  In  evidence 
checka  drawn  by  the  debtor  upon  a  bank,  with 
its  stamp  of  payment  thereon,  which  were  pay- 
able to  the  order  of  the  person  filling  the  of- 
fice of  administrator,  in  his  own  name  and 
rii^t,  and  indorsed  by  him  both  individnally 
and  in  his  representative  capacity.  Such 
checks,  without  some  evidence  connecting  them 
with  the  Indebtedness  in  question,  would,  at 
most,  afford  proof  only  of  the  fact  that  the 
debtor  bad  made  payments  to  the  payee  named 
in  die  checks,  ana  would  not  show  to  what  ac- 
count they  were  applied  or  Intended  to  be  ap- 
plied. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  K  H.  Thornton,  administrator, 
against  C.  J.  Simmons.  Judgment  for  plain- 
tiff.  Defendant  tuings  error.  Affirmed. 

Arnold  ft  Arnold  and  Simmons  &  Corrlgau, 
for  lOalntlff  In  error.  S.  N.  Evlna  and  B.  R. 
Black,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  in  error,  O. 
J.  SlmmouB,  became  Indebted  to  P.  3.  McNa- 
loara,  as  administrator  of  the  estate  of  M. 
Lynch,  deceased,  for  money  which  Simmons 
had  ctfllected  as  an  attorney,  and  which  Mc- 
Namara  permitted  him  to  retain  u  a  loan. 
McNamara  died,  and  B.  EL  Thornton  became 
administrator  de  bonis  non  of  liynch's  estate; 
Ab  sndi  tie  brought  an  action  against  Simmons 
for  Uie  money  above  mentioned,  and  "np- 
on  the  trial  of  said  case  the  defendant  adml^ 
ted  the  plaintiff's  account  in  evidence  without 
proof,  assuming  the  bnrdeu  of  showing  that 
the  debt  bad  been  paid  off."  For  the  purpose 
of  so  doing,  Simmons  ^dered  in  evidence 
several  checks,  drawn  by  himself  on  the  Ex- 
change Bank  of  Atlanta,  ''payable  to  the  or- 
der of  P.  J.  McNamara."  Each  of  these 
checks  was  Indorsed:  "P.  J.  McNamara.  M. 
I.>ynch  Estate,  by  P.  J.  McNamara,  Adminis- 
trator,"—and  on  each  was  a  stamp  showing 
that  It  bad  been  paid  by  the  bank.  The  plain- 
tiff otdected  to  the  admission  of  these  checks 
on  the  ground  that  they  did  not  show  tiiat 
they  were  to  be  applied  as  payments  on  the 
alleged  debt  of  the  plaintiff.  The  court  sus- 
tained the  objection,  excluded  the  diecks 


from  evidence,  and  directed  a  verdict  In  favor 
of  the  plaintiff;  no  proof  being  offered  by  the 
defendant  "connecting  these  checks  with  the 
plaintiff's  debt."  The  only  error  of  which 
the  bill  of  exceptions  complains  is  the  action 
of  the  court  In  not  permitting  the  cihecka  to 
be  introduced  In  evidence. 

The  position  of  the  plaintiff  in  error  Is  that 
these  checks,  without  more^  afforded  prima 
facie  evidence  of  payments  by  him  to  Mc- 
Namara upon  the  debt  for  the  coilection  of 
which  the  present  action  was  brought.  There 
was,  as  above  Indicated,  no  evidence  tending 
to  show  any  connection  between  the  checlcs 
and  this  debt,  and  It  is  manifest  from  the  re- 
citals in  the  bill  of  exceptions  that  Simmons 
had  none  to  offer.  He  could  not  himself  tes- 
tis as  a  witness,  because  of  the  fact  that 
McNamara  was  dead.  The  naked  question 
therefore  is,  were  these  checks,  in  and  of 
themselves  and  without  farther  proof,  admls- 
slUe  in  evidence  to  show  partial  payments 
by  Simmons  on  his  particular  debt  to  the  es- 
tate of  M,  Lynch  which  Thornton  as  its  rep- 
resentative is  now  seeking  to  collect?  We 
think  not.  In  the  flnt  place,  the  checks  were 
made  payable  to  the  order  of  M^amara  Indi- 
vidually, which  would  seem  to  Indicate  that 
they  were  given  in  discharge  of  some  obli- 
gation on  the  part  of  Simmons  to  McNamara 
in  Us  own  right  Without  more,  the  natural 
inference  would  therefore  be  that  the  money 
which  the  latter  received  on  these  checks  be- 
longed to  him.  and  not  to  the  estate  which  he 
represented.  The  indorsement,  "M.  lynch 
Estate,  by  P.  J.  McNamara.  Administrator," 
which  appeared  on  each  of  the  checks,  might 
well  and  plausibly  be  accounted  tor  on  the 
tbeory  that  McNamara,  b^ng  himself  Indebt- 
ed to  the  estate  of  lyndi.  Intended  bx  this 
manner  to  transfer  to  it,  In  settlement  of  its 
demands  against  falm,  the  funds  belonging  to 
him  for  which  the  checks  called;  bnt,  even  If 
the  tect  that  he  entered  this  Indorsement  up- 
on them  can  be  treated  as  an  admls^n  by 
him  that  he  really  received  the  checks  In  his 
representetlve  capacity,  such  an  indorsement 
certainly  does  not  amount  to  an  admission 
that  the  proceeds  of  the  chedm  were  to  be  ap- 
plied to  the  sattitfactlon  of  the  particular  debt 
to  compel  pajrment  of  which  the  action  was 
Instituted.  For  anght  that  appears,  Simmons 
nuy  have  been  indebted  to  Lynch's  estate  up- 
on divers  other  and  entirely  distinct  demands, 
in  satisfaction  of  one  or  more  of  which  these 
diecks  may  have  been  given. 

It  Is  Insisted,  howeror,  that,  as  the  plaintiff 
did  not  contend  that  Emmons  ever  owed  Mc- 
Namara or  the  estate  of  Lynch  any  debt  other 
than  tbat  sued  upon,  the  checks  were  admis- 
sible to  show  payment  of  that  Identical  debt. 
The  reply  la  that  no  obligation  rested  upon 
the  plaintiff  of  presenting  any  sudi  conten- 
tion, or  attempting  to  sustain  It  by  proof; 
but  it  was  Incumbent  on  the  defradant,  he 
having  assumed  the  burden  of  proof,  to  show 
affirmatively,  by  competent  and  satisfactory 
evidence,  that  he  had,  as  matter  of  fact,  paid 
the  very  demand  which  was  the  foundation 
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of  the  plaintlfTs  action.  This,  foi  the  rea- 
sons above  stated,  Simmons  could  aot  accom- 
plish by  merely  Introducing  evidence  the  only 
effect  of  which  was  to  show  that  he  had  paid 
to  the  representative  of  Lyncb's  estate  so 
much  money.  To  this  extent,  and  no  further, 
the  proof  afforded  by  the  checks  went;  and  as 
there  was  no  evidence  connecting  them  in  any 
way  with  the  debt  declared  upon,  and  none 
offered  for  this  purpose,  excluding  them  was 
clearly  not  erroneous.  Apparently,  this  Is  a 
very  hard  case  on  Simmons;  but,  as  is  ob- 
vious, the  hardship  arises  simply  by  reason 
of  the  fact  that,  under  the  law,  he  was,  on 
account  of  the  death  of  McNamara,  dlsquall- 
fled  from  testifying  as  a  witness  in  his  own 
behalf.  Judgment  affirmed.  All  the  Justices 
concurring. 


TURNER  8TATBL 

(Supreme  Oonrt  of  Georgia.  July  11, 1900.) 

OBIHIHAZ.  ZiAW— LARCENY— BVIDBNCB-NEW 
TBIAL-^JUROR^DISQUAUFIOATION— RB- 
CBNT  POSSaSSION— INSTRUCTIONS. 

1.  The  evidence  was  amply  sufficient  to  sus- 
tain the  finding  that  the  defendant  was  guilty 
of  the  larceny  with  which  he  was  charged. 

2.  After  a  verdict  of  guilty  has  been  render- 
ed in  a  criminal  case,  and  application  made 
for  a  new  trial,  the  verdict  should  not  be  set 
aside  on  the  ground  that  one  of  the  jnrors  who 
tried  the  case,  and  who  qnalified  himself  on  his 
voir  dire,  was,  because  of  bias  or  prejadice 
against  the  defendant,  disqualified,  wnen  only 
one  witness  testifies  to  facts  tendmg  to  show 
that  the  disfjnalification  existed.  In  such  a 
case  the  oath  of  the  Juror  that  he  had  no  preju- 
dice or  hias  is  not  overcome  by  the  simple  oath 
of  one  other  person  detailing  facts  from  which 
such  disqualification  might  be  inferred.  There 
must,  in  order  to  set  aside  a  verdict  on  this 
ground,  be  other  affirmative  evidence,  or  at 
feast  extrinsic  circumstances  shown,  before  the 
falsity  of  the  oath  taken  by  the  Juror  when  he 
entered  upon  the  consideration  of  the  case  is 
sufficiently  shown  to  authoriBe  the  grant  of  a 
new  trial  on  this  ground. 

3.  In  order  that  recent  possession  may  be 
couRidered  as  a  circumstance  from  which  the 
guilt  of  one  who  is  charged  with  a  larceny 
may  be  inferred,  it  must  be  deariy  ahown  that 
the  goods  found  In  the  possession  of  the  accus- 
ed had  been  in  fact  stolen.  But,  when  a  lar- 
ceny has  bPCD  clearly  shown  to  hare  been  com- 
mitted, a  charge  to  the  jury  that  "it  would  be 
necessary  for  you  to  find  tlutt  the  thing  alleged 
to  have  been  stolen  was  so  recently  in  his  pos- 
session immediately  after  the  theft  was  alleged 
to  hare  been  committed,  and  was  in  his  posses- 
sion with  his  knowledge  and  consent,"  does  not 
necessarily  require  that  the  verdict  should  he 
set  aside.  While  the  use  of  the  word  "alleged" 
was  not,  in  this  connection,  strictly  appropri- 
ate, the  fact  that  the  larceny  was  clearly  prov- 
en was  of  Itself  sufHcient  to  prevent  the  Jury 
from  being  misled  by  the  charge  in  question. 

4.  There  was  no  error  lu  the  admission  of 
evidence,  nor  In  the  charge  or  failure  to  charge, 
of  which  complaint  is  made. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Olynn  county; 
Joseph  W.  Bennett,  Judge. 

Alfred  Turner  was  convicted  of  larceny, 
and  he  brings  error.  Affirmed. 

Courtlaud  Symms  and  S.  R.  Atkinson,  for 
plaintiff  la  error.  John  W.  Bennett,  SoL 
Gen.,  and  D.  W.  Krauss,  for  the  Stat& 


LITTLE,  J.  Turner  was  Indicted  for  the 
offense  of  simple  larceny;  the  property  which 
he  was  charged  with  stealing  being  a  brlndle 
cow  of  the  value  of  $60,  belonging  to  Sirs. 
McCullough.  He  pleaded  not  guilty,  and  on 
the  issue  formed  a  verdict  of  guilty  was  ren- 
dered against  him.  He  made  a  motion  for  a 
new  trial,  which  was  overruled,  and  he  ex- 
cepted. His  conviction  rested  on  drcum- 
atantlal  evidence,  and  for  the  purposes  of  this 
decision  no  part  of  the  evidence  adduced  is 
necessary  to  be  reported,  in  order  tliat  the 
points  decided  may  be  understood,  except  that 
which  hereafter  appears. 

1.  It  is  alleged  that  the  verdict  is  contrary 
to  law  and  without  evidence  to  support  it. 
Wblle  the  evidence  was  drcomstantial.  It  was 
very  strong,  well  connected,  and  pointed  with 
almost  unerring  certainty  to  the  guilt  of  the 
accused.  The  larceny  of  the  cow  described 
in  the  bill  ot  Indictment  was  so  clearly 
shown  as  to  admit  of  no  doubt  It  vaa  Shown 
on  the  part  of  the  state  that  the  defendant 
was  seen  driving  a  cow,  answering  In  all  re- 
spects to  the  description  of  the  stolen  animal, 
from  the  direction  of  the  place  where  she 
must  have  been  st(den,  and  towards  hla 
slaughter  pen.  In  addition.  It  was  farther 
shown  that  the  hide  and  horns  of  the  stolen 
cow  were  found  at  the  slanghter  pen  of  the 
accused  within  a  short  time  after  he  was  seen 
driving  the  cow.  Other  dreamstances  tended 
to  strengthen  the  chain  of  evldrace,  whlcb  ex- 
cluded every  other  hypothecs  bat  that  of  the 
gallt  of  the  defendant  The  evideuce  fnUy 
warranted  the  verdict  of  gnllty. 

2.  Another  gronnd  of  the  motion  is  that  one 
of  the  Jurors  who  qualified  himself,  and  'was 
sworn  and  acted  on  the  trial  of  the  case,  -was 
not.  In  truth  and  In  fact  free  from  Mas  or 
prejadlce  against  the  defendant  and  that 
the  mind  of  this  Smor  was  not  perfectly  Im- 
partial between  the  state  and  the  acensed,  at 
the  dme  when  he  qualified,  and  whm,  aa  a 
Juror,  he  participated  In  the  trial  of  the  case 
and  the  return  of  the  verdict  because  the  said 
Juror,  Parker,  bore  ill  feeling  against  the  de* 
fendant  previous  to  the  trial,  and  had  opralj 
stated  and  told  ime  Strickland  that  the  aoena- 
ed  bad  stolen  a  cow  from  him  In  the  year 
1S08,  which  prejudice  and  dlsqnallfleaUon  to 
serve  as  a  Jaror  were  nnkuown  to  the  acens- 
ed and  his  cotmsel  at  the  time  he  was  accept- 
ed and  sworn  as  a  Juror.  This  gromid  ot  the 
motion  is  suiKiotted  by  the  affidavit  of  Strick- 
land alone^  and  the  question  whetlw  Parker 
was  disqualified  was  left  to  be  determined  by 
the  trial  Judge  on  this  affidavit  He  decided 
against  the  existence  of  the  disqualification, 
and  In  doing  so  was  amply  suKwrted.  under 
the  rule  heretofore  laid  down  by  this  court, 
which  Is,  that  after  verdict  to  disqualify  a 
Jurar  who  tried  the  case,  and  who  swore  that 
he  had  not  formed  and  expressed  an  opinion, 
and  had  no  bias  or  prejudice,  and  was  per- 
fectly Impartial,  there  should  be  the  affidavit 
at  least  of  two  witnesses,  or  that  which  is  the 
equivalent  thereof,  against  snch  oath  of  the 
Juror;  otherwise,  it  is  but  oath  against  oath, 
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and  the  verdict  wlU  not  be  Bet  a^de  on  tbe 
srroand  of  the  Incompetency  of  the  juror. 
Hndglns  t.  State,  61  Ga.  1S2;  Fogartj  t. 
State,  80  Ga.  404,  6  S.  B.  782.  See.  also, 
Hackett  T.  State,  108  Ga.  40,  33  S.  m  812. 
There  was  no  error,  therefore,  in  overruling 
tbe  motion  for  new  trial  on  this  ground. 

3.  Error  Is  alleged  to  that  part  of  the 
charge  which  waa  s^ven  to  the  Jury  in  the 
following  language:  "Among  the  other  cir- 
cnmstances  which  the  state  claims  that  It  has 
proved  In  this  case.  It  contends  that  this  de- 
fendant was  found  In  the  possesslou  of  the 
hide  and  horns  of  the  animal  alleged  to  have 
been  stolen,  and  they  have  introduced  In  evi- 
dence what  they  co^itend  Is  the  hide  and  horns 
of  cow  alleged  to  have  been  stolen.  The  court 
charges  you  in  reference  to  them  that  recent 
possession  of  a  thing  alleged  to  have  been 
stolen  may  be  considered  by  you  along  with 
other  evidence  In  the  case;  but  before  you 
wonld  be  authorized  to  consider  such  recent 
possession  as  an  inculpating  circumstance 
against  the  defendant,  it  would  be  necessary 
for  you  to  find  that  the  thing  alleged  to  have 
been  stolen  was  so  recently  In  his  possession 
immediately  after  the  theft  was  alleged  to 
have  been  committed,  and  was,  in  his  pos- 
session with  his  knowledge  and  consent." 
Among  the  objections  urged  to  this  charge, 
one  Is  that  it  directed  the  Jury  that  they 
might  consider,  as  a  circumstance  of  guilt, 
tbe  recent  possession  of  a  thUig  alleged  to 
have  been  stolen,  whereas  they  should  have 
been  instructed  that  they  might  consider  such 
possession  of  stolen  ivoperty  as  a  circum- 
stance of  guilt.  It  is  freely  conceded  that 
tbe  word  "alleged,"  as  used  in  the  latter  part 
of  this  charge,  was  not  happy.  This  court, 
in  the  case  of  Brooks  v.  State,  96  Ga.  353,  23 
S.  E.  413.  called  attention  to  a  well-recognized 
principle,  when  It  said  that  no  presumption 
of  guilt  arises  from  the  mere  possession  by 
tbe  accused  of  goods  alleged  to  have  been 
stolen  from  the  premises  at  the  time  of  the 
commission  of  a  bu^lary,  unless  the  goods 
were  shown  to  have  been  In  fact  stolen  there- 
from, and  the  accused  Is  found  recently  there- 
after in  the  possession  of  them.  In  such  a 
case  two  things  must  concur:  It  must  be 
shown  that  at  the  time  the  alleged  burglary 
was  committed  the  goods  were  taken  from 
tbe  house  which  was  broken,  and  it  must  be 
shown  that  recently  thereafter  they  were 
found  In  the  [wssesslon  of  the  defendant.  It 
Is  not  the  recent  possession  of  goods  that 
might  have  been  In  tbe  storehouse,  but  the 
recent  possession  of  goods  shown  to  have 
been  stolen  therefrom  at  the  time  the  bur- 
glary was  committed,  which  affords  the  pre- 
sumption upon  which  tbe  guilt  of  the  possess- 
or of  the  stolen  goods  may  be  Inferred.  It 
Tvas  allied  In  the  bill  of  indictment  In  the 
[Hresent  case  that  the  accused  stole  a  certain 
described  cow.  He  dented  the  charge.  It  was 
therefore  Incumbent  upon  the  state  to  prove 
by  latlBteetory  evidence,  as  a  vtartlng  point 


In  its  case,  the  fact  that  the  cow  was  stolen. 
This  fact  was  made  to  appear  very  clearly  by 
the  evidence,  even  if  It  was  a  contested  fact 
during  the  trial  of  the  case.  The  truth  of  the 
allegation  that  he  stole  tbe  cow  was  the  only 
point  that  he  strenuously  contested.  Tbe  lan- 
guage of  tbe  chaise  may  be  open  to  the 
criticism  that,  by  implication,  the  judge  meant 
to  convey  to  the  jury  the  idea  that  they 
might  consider  the  fact  that  a  larceny  was 
alleged,  and  tbe  fact  that  the  accused  was  in 
recent  possession  of  property  alleged  to  have 
been  stolen,  as  an  Inculpating  circumstance 
against  him.  It  is  to  be  noted,  however, 
that  the  judge  did  not  affirmatively  say  they 
might  do  this.  What  he  did  tell  the  jury 
was  that  they  could  not  consider  these  things 
against  the  accused  unless  the  possession  was 
recent.  It  Is  evident  fiiat  recent  possession 
was  the  Idea  most  prominent  in  tbe  mind  of 
tbe  Judge  at  tbe  time  the  charge  was  given, 
and  that  bis  real  purpose  was  to  caution  the 
Jury  that  unless  the  possession  was  recent  the 
fact  of  possession  could  not  count  against  the 
accused.  The  evidence  being  conclusive  that 
a  larceny  was  committed  by  some  one,  we  do 
not  think  that  tbe  jury  could  have  been  mis- 
led by  the  use  of  the  word  "alleged,"  In  the 
concluding  portion  of  the  extract  from  the 
diarge  of  which  complaint  was  made,  and 
therefore  think  that  this  Inaccuracy  should 
not  be  held  as  ground  for  a  new  triaL 

4.  After  a  careful  examination  of  the  oth- 
er grounds  of  the  motion,  we  are  of  tbe  opin- 
ion that  the  court  did  not  err  in  the  admis- 
sion of  evidence  as  to  which  complaint  Is 
made,  nor  In  his  charge  or  failure  to  charge 
as  set  out  in  the  other  grounds  of  the  motion. 
Judgment  affirmed.  All  tbe  Justices  concur- 
ring. 


GEORGIA  RAILROAD  &  BANKING  CO. 
V.  POUNDS. 

(Supreme  Court  of  Georgia.   July  12,  1800.) 

KAIUtOADS-KILLINO  BTOOK-OONFUOTINa 

EVIDENCE. 

There  being  some  conflict  in  tbe  evideacu 
as  to  whether  the  engineer  on  the  locomotive 
which  struck  and  killed  the  cow  "exercised  all 
ordinary  and  reasonable  care  and  diligence"  to 

firevent  striking  the  animal,  and  the  jury  hav- 
ag  returned  a  verdict  in  favor  of  the  plaintiff 
for  the  proven  value  of  the  cow,  there  was  no 
error  committed  in  overruling  the  certiorari. 
(Syllabos  by  the  ConrL) 

Error  from  superior  court,  Dekalb  county; 
X  S.  Candler,  Judge. 

Action  by  J.  C.  Pounds  against  tbe  Georgia 
Railroad  &  Banking  Company.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

Jos.  B.  &  Bryan  Onmmlng  and  M.  A.  Cand* 
ler,  for  plaintiff  in  error.  Alonzo  Field,  for 
defendant  In  error. 

PBB  CUBIAM.  Judgment  afWrmefl. 
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BATES  r.  OARNBB  tt  iL 
(Bnpteme  Oonrt  of  Georgia.  Jnly  12, 1900.) 

n.  FA.  FROH  iUSTICB-RBTURH-^^BVT  ON 
LAND. 

An  entry  by  a  constable  npon  a  fl.  fa.  i>* 
■aed  from  a  Jnstice'i  court  In  the  following 
language:  "I  know  vt  no  pereooal  pnperty  In 
the  possesaton  of  the  defnidant  on  whim  to 
lery  this  fi.  fa.,"^8  not  such  a  compliance  with 
■ection  4167  of  the  CiTil  Code  as  will  author- 
iie  a  constable  to  levy  the  execution  upon  land. 
(SyllaboB  by  the  Court) 

Error  from  Buperlnr  court,  Haialson  cotut* 
ty;  0.  G.  Janes,  Judge. 

Action  by  O.  G.  fiaves  against  J.  F.  Garner 
and  others.  Judgment  for  defendants,  and 
plalntig  brings  error.  Affirmed. 

BL  S.  &  O.  D.  Griffith,  for  plaintiff  In  enw. 
Price  Edwards,  for  defendants  In  error. 

FI8H,  J.  C.  O.  Eaves  brought  bis  action 
against  J.  F.  Gamer,  J.  G.  Weaver,  and  B. 
F.  Morgan  for  damages  which  he  alleged  he 
bad  sustained  by  reason  of  the  defendants 
having  entered  upon  his  land  and  cut  and 
carried  away  certain  timber.  Upon  the  trial,, 
to  prove  his  title  to  the  land.  plalntlfC  oCTered 
In  evidence  a  sheriff's  deed  thereto,  made  In 
pursuance  of  a  sale  under  an  execution  issued 
from  a  Justice's  court  He  also  offered  In 
evidence  a  copy  of  such  execution,  with  the 
entries  thereon;  the  original  having  been  lost 
The  following  entry  appeared  on  the  oopy  fl. 
fa.:  *'I  know  ot  no  personal  proper^  in  tlie 
possession  of  tbe  defendant  on  which  to  levy 
this  fl.  fa.  This  14th  day  of  Febmarr,  184& 
James  S.  Trible.  Cons."  The  court  excluded 
tbe  copy  fl.  fa.,  and  tbe  plaintiff  excepted. 

Section  4107  of  the  ClvU  Code,  which  la  m. 
codification  of  tbe  act  of  1811,  proridee  that 
"no  constable  shall  levy  on  any  land  unless 
there  Is  no  personal  property  to  be  found 
sufficient  to  satisfy  the  debt  which  ftwt  must 
appear  by  an  entry  on  the  execution,  to  be 
levied  by  a  constable  of  tiie-coimly  where 
such  eucutlon  was  Issued,  or  where  the  prop- 
erty to  be  levied  upon  may  be  found."  The 
entry  ot  tbe  constable  upon  the  fl.  fa.  In  this 
case  did  not  comply  with  this  section  of  the 
Ood&  Instead  of  an  entry  of  "no  personal 
property  to  be  found."  which  stitois  to  Imply 
that  tbe  constable  should  make  some  search 
for  such  prcrperty,  be  made  an  entry  that  he 
knew  (tf  no  personal  pn^rarty  in  tbe  possession 
of  the  defendant  on  which  to  levy  the  fl.  fa. 
Tbe  defendant  may  have  owned  sufficient  per- 
scmalty  to  have  sattsfled  tbe  execution,  which 
at  the  thne  of  this  entry  was  in  possession  of 
some  one  else,  and  the  constable  may  have 
known  this  fact,  and  yet  bis  entry  would  have 
been  true.  There  was  no  error,  therefore,  in 
nustalnlng  the  objection  tD  tbe  Introduction  of 
the  fl.  fa.  in  evidence.  There  seems  to  have 
been  no  objection  to  sheriff's  deed  going  In 
evidence;  but,  as  the  plaintiff  offered  no 
other  evidence,  the  court  did  not  err  In  grant- 
ing a  nonsuit  Judgment  affirmed.  All  the 
Justices  concurring. 


MOBSE  T.  LOWE. 
(Supreme  Court  of  Georgia.   July  12,  1900.) 

CONTIMUAMCB-^SBNGE  OF  PARTT. 

Where,  upon  a  motion  for  a  continnanc« 
sude  In  behalf  of  a  claimant,  it  appeared  that 
the  claimant  was  providentially  prevented  from 
attending  the  triaX  and  the  clauuant'a  counsel 
stated,  in  his  place,  that  he  could  not  go  safely 
to  trial  without  the  presence  of  his  client,  and 
DO  counter  showing  was  made,  it  was  erroneous 
to  overrule  the  motion,  although  the  entry. 
"Continued  for  sickness  of  dalmant^s  family," 
had  been  made  upon  the  docket  at  a  previous 
term. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Haralson  coim- 
ty;  C.  O.  Janes,  Judge. 

Claim  case  between  J.  A.  Morse  and  Wil- 
liam Low&  Judgment  for  defendant  Claim- 
ant tffingB  error.  Reversed. 

W.  A.  James,  for  pUintiff  la  error.  J.  8. 
James,  for  defendant  In  wror. 

FISH,  J.  This  Is  a  claim  case.  When  It 
was  called  for  trial  in  the  court  below,  coun- 
sel for  claimant  made  a  motion  for  a  continu- 
ance, upon  the  ground  that  the  claimant  was 
sick  and  unable  to  attend  court;  the  counsel 
stating,  in  nla  place,  tliat  he  could  not  go 
safely  to  trial  witbout  her  presence,  and  that 
be  needed  her  as  a  witness.  The  proof  sub- 
mitted In  soppcnt  of  this  motion  was  the 
affidavit  of  a  physician  and  the  testimony  at 
the  claimant's  father.  The  physician  testifled 
that  tbe  claimant  was  HI.  and  would  not  be 
able  to  leave  her  home  within  the  next  two 
or  three  weeks,  and  that  it  would  be  Impos- 
sible for  her  to  attend  oonrt  during  that 
period  of  time.  The  claimant's  father  testi- 
fied that  she  was  sick,  was  wholly  unable 
to  attend  court,  and  was  under  the  treatment 
of  a  physician.  Mo  counter  ahowliv  vras 
made.  The  court  overruled  tbe  motion,  the 
case  proceeded  to  trial,  and  there  was  a  ver- 
dict finding  the  property  levied  upon  subject 
Tbe  claimant  made  a  motion  tox  a  new  trial, 
one  of  the  grounds  of  which  was  that  tbe 
court  wred  In  oremillng  tbe  motion  for  a 
continuance.  The  motion  for  a  new  trial 
being  overruled,  the  claimant  excepted. 

There  was  no  continuance  charged  against 
ae  claimant  on  tb»  doAet,  unless  the  entry. 
"Continued  Cor  sicknesa  of  claimant's  family. 
Nov.  twm,  86,"  can  be  so  considered;  but;  as 
"continuances  for  providential  causes  are  not 
to  be  Chafed  against  rtflier  party"  (Printnp  v. 
Mitchell,  19  Ga.  687),  tUs  entry  to  to  be  con- 
sidered, not  aa  a  charge  of  a  con  tin  nance 
against  the  dalmant,  but  aa  merely  giving 
the  reason  for  a  general  continuance  of  the 
case.  So  tbe  qnestkm  whether  tbe  dainaant's 
continuances  were  exhausted  does  not  arise. 
Counsel  for  claimant  made  a  complete  show- 
ing for  a  eontlnuanoeu  He  proved  that  his 
dlent  was  cmflned  at  home  by  IHnnne.  and 
unable  on  that  ueonnt  to  attond  eoort.  and 
stated,  in  his  place,  that  be  was  unable  to  go 
safely  to  trial  wltliont  ber  presence^  Noth- 
ing more  was  needed.   Qt.  Code^  |  6131: 
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Ctmnel  t.  Shaipe,  82  Om.  448;  Mafliews  r. 
WUUraghbr,  8S  Ga.  289.  11  S.  E.  620.  The 
lav  required  a  continuance,  under  the  ahow- 
Ins  made,  and  It  waa,  therefore,  error  to  te> 
fuse  It  JndgmMit  reversed.  All  the  Jutloea 
ooucorrlng. 


BBANNON      BABNBS,  Sheriff. 

(Supreme  Oomt  of  Geoi^Ia-   Jnly  12,  1900.) 

KXBCUnON— LKVT-dAIU-PAILtma  TO  BBLL 
-CONTBHPT^BVIDBNCB. 

1.  If,  after  a  levy  is  made  by  a  aheriff  or 
other  officer,  a  claim  is  interposed  to  the  prop- 
erty, it  is  the  datr  of  socb  officer  to  transmit 
the  ezecatloD.  with  his  entries  thereon,  to  the 
court  from  which  it  issned,  toeether  with  the 
claim  papers.  Gode,  |  4621.  if  he  fails  so  to 
do,  tbe  officer  may  be  compelled  by  role  to  so 
transmit  such  papera.  Cottle  r.  Dodson,  2S 
Ga.  633;  Brannan  r.  Cheek,  29  8.  B.  937,  1(SQ 
Oa.  354. 

2.  While  a  aheriff,  ander  the  provisions  of 
the  Code,  Is  liable  to  be  attached  as  for  a  con* 
temnt  for  neglecting  to  sell  jwoperty  upon 
which  he  lias  made  a  lery.  the  measure  of 
anch  liability  la  the  actual  injory  which  the 
plaintiff  has  sustained  by  reason  of  snch  fall- 
are;  and  it  is,  therefore,  competent  for  a 
•heriff,  in  defense  to  a  rule  brought  against 
him  for  snch  neglect,  to  ahow  that  the  prop- 
erty levied  on  was  not  aabjeet  to  the  execu- 
tion. Wilkin  T.  Mortgage  Co..  82  S.  B.  135, 
106  Oa.  182. 

8.  Thwe  was  no  error  la  the  rulings  of  the 
eonrt  of  which  complaint  la  mad*. 

(Syllaboa  by  the  Court.) 

Error  from  superior  conrt,  Fulton  county; 
J.  H.  Lumpkin,  Judfce. 

Action  by  J.  F.  Brannon  against  J.  J. 
Barnes,  sheritE.  Judgment  for  defendant,  and 
plaintiff  brings  error.  Afflrmed. 

Bobt  L.  Bodgers  and  John  D.  Hnmphrlea, 
for  plaintiff  In  error.  Alex.  G.  King,  for  de- 
fendant In  error. 

PEB  CCBIAM.  Judgment  affirmed. 


DAVIS  T.  MIMS. 
(Supreme  Court  of  Georgia.   July  12,  1000.) 

ACTION  ON  NOTE— BONA  FIDB  HOIiDER. 

This  case  turned  apon  two  questions  of 
fact.  Til.:  (1)  Whether  or  not  the  plaintiff 
took  the  promissory  notes  upon  which  his  ac- 
tion was  baaed  with  notice  of  the  eqaities  be- 
tween the  original  parties;  end  (2)  whether  or 
not  the  consideration  of  these  notes  had  failed. 
It  being  essential  to  the  lawfnlness  of  a  gen- 
eral finding  for  the  defendant  that  the  first  of 
these  qnestione  should  be  properly  resolved  in 
the  affirmative,  and  there  being  no  evidence  to 
warrant  the  Jury  '  In  so  doing,  the  verdict 
Bsainat  the  plaintiff  was  contranr  to  law,  and 
the  trial  judge  erred  in  not  setting  It  aaid*. 

(Syllabiia  ^  the  Conrt) 

Error  from  ai^erlor  court,  Fultcm  countari 
J.  H.  Lun^kln,  Judge. 

ActtoD  bj  Oscar  Davla  against  J.  F.  Mima. 
Judgment  for  defendant.  Plaintiff  brings  er- 
ror. Berersed. 
8«S.B.~M 


Smithv  HamoKmd  *  Smith,  (or  plaintiff  In 
enwr.  C.  W.  Smith  and  Fulton  ColTllle,  (or 
dtf  endant  In  oror. 

PEB  CCBIAM.  Judgment  rerersed 


BLTTTHBirEHAI<  et  al.  t.  MOOBE. 
(Snpreme  Court  of  Georgia.   July  12,  1900.) 

STATUTE  OP  FRAUDS— PROMISE  TO  PAY  DEBT 
OF  ANOTHER. 
Where  H.  was  indebted  to  B.,  and  the 
debt  secured  by  a  mortgage,  which  had  been 
foreclosed,  and  W.  purchased  the  mortgaged 
goods  from  H.,  assumed  the  debt  of  H.,  and 
gave  hia  promissory  notes  therefor  to  B.,  and 
M.  orally  agreed  to  see  that  W.'s  notes  were 
paid,  and  B.  thereupon  released  H.  and  can- 
celed the  mortgage,  hdd,  that  the  promise  of 
M.  was  within  the  statnte  of  frauds  and  void, 
because  not  in  writing.  BM,  further,  that.  In 
a  suit  by  B,  against  w.  on  the  notes  and  M. 
on  his  promise,  it  was  proper  to  sustain  a  de- 
morrer  by  M.  to  the  petition,  the  plaintiff  hav- 
ing set  oat  the  above  (acta. 
(Syllabna  by  the  Conrt) 

Error  from  dty  court  tjt  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  Bluthenthal  ft  Blckart  against 
S.  8.  Moore.  Judgment  for  defendant,  anc* 
plalDtiffs  bring  error.  Afflrmed. 

Slaton  ft  PhilUpe,  (or  plaintiffs  In  error. 
B.  J.  Jordao,  (or  defendant  la  error. 

SIMMONS,  C.  J.  It  appears  that  Bluthen- 
thal ft  Bickart  filed  a  petition  against  Wat- 
kins  and  Moore,  in  which  they  alleged  that 
plaintiffs  bad  held  a  claim  against  Harp,  se- 
cured by  a  mortgage  on  his  stock  of  goods 
and  fixtures;  that  they  had  foreclosed  their 
mortgage,  when  Watkins  purchased  Harp's 
interest;  that  Watkins  could  not  open  the 
store  on  account  of  the  foreclosure  of  the 
mortgage;  that  Moore  orally  "agreed  with 
petitioners  that  if  they  would  accept  from 
Bald  Watkins  certain  promissory  notes  In  lieu 
of  the  mor^ge  which  had  been  given  them 
by  said  Harp  on  said  property,  and  which  was 
a  superior  Ilea  thereon,  and  would  release 
the  (oreclosure,  and  allow  said  Watkins  to 
get  possession  of  said  property  and  dispose 
of  the  same  free  from  the  incumbrance  of 
petitioners,  he.  the  said  S.  S.  Moore,  would 
guaranty  that  the  notes  to  be  given  by  said 
Watkins  would  be  promptly  paid  at  matu- 
rity"; that  the  petitioners,  acting  on  this 
promise  and  guaranty  of  Moore,  accepted 
from  Watkins  the  promissory  notes,  allowed 
blm  "to  go  In  possession  o(  the  property,  and 
relieved  said  property  of  the  foreclosure  o( 
their  mortgage."  They  prayed  judgment 
against  Moore  and  Watklna.  Moore  demur- 
red to  the  petition  <hi  the  ground  that  the 
agreement  on  his  part  waa  an  wal  promise  to 
answer  (or  the  debt  or  default  ot  another, 
and  was  therefore  within  the  statute  of 
frauds,  and  not  enforceable  The  court  sna- 
talned  this  demurrer,  and  the  plaintiffs  ex- 
cepted. 

We  think  this  Judgment  waa  clearly  right 
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While  the  petition  alleges  that  Mooie  agreed 
to  "guaranty"  the  payment  of  the  notes  of 
Watklns,  we  think  that  his  liability,  even  If 
the  promise  had  been  in  writing,  would  liave 
been  that  of  a  surety,  and  not  of  a  guarantor; 
for  the  consideration  of  his  promise  was  not 
a  beueflt  Sowing  to  him,  but  to  the  principal 
debtor.  Otr.  Code.  {  2066.  As  a  surety,  the 
oral  promise  did  not  bind  him;  nor  was  the 
undertaking  of  Moore  an  original  one,  which 
would  bind  him  without  Its  being  in  writing. 
The  undertaking  of  Watklns  to  pay  Harp's 
debt  (Harp  being  discharged,  and  Watklns  re- 
ceiving the  goods  freed  of  the  creditor's  morb- 
gage)  was  an  original  promise,  and  would 
have  been  binding  althongh  it  had  been  onl* 
Bnt  the  petition  shows  that  Watklns  assum- 
ed this  debt  in  writing,  Ixy  giving  his  promis- 
sory notes,  and  tliat  Moore  almply  agreed  to 
see  that  thae  notes  were  paid;  the  consid- 
eration tot  Hoore*8  promise  being  the  same 
as  that  of  the  notes,  and  not  flowing  as  a 
benefit  to  him.  No  court,  so  tax  as  we  have 
been  able  to  ascertain,  has  ever  held  that 
sncta  a  promise  Is  an  original  one.  It  was 
claimed  by  comisel  for  the  plaintiffs  In  error 
that  Moore  was  liable  becanae  his  promise 
came  wltiiln  the  exception  to  the.  statute  of 
frauds  which  was  made  the  act  of  Feb- 
ruary aO;  1854  (Acts  1853-S4,  p.  58).  I^hat 
act  iffOTlded  that  the  fourth  section  of  the 
statute  ol  frands  should  not  operate  "In  cases 
where  there  has  been  a  performance  of  the 
agreement  either  In  whole  or  In  inrt"  We 
would  call  attention  to  the  fact,  apparentiy 
overiooked  by  counsel,  that  the  act  was  ex- 
pressly repealed  by  the  act  of  February  16, 
18S6  (Acts  1855-66^  p.  240).  It  Is  true,  the 
marginal  annotation  of  the  latter  act  Indi- 
cates differently,  but  the  annotation  Is  erro- 
neous. The  provisions  of  the  repealed  act 
were,  however,  to  some  extent,  adopted  In 
the  Code.  Section  2^  of  the  OtII  Oode  pro* 
vides  that  the  statute  of  frauds  shall  not  ex- 
tend to  cases  "wh«re  there  has  been  perform- 
ance on  one  side,  accepted  by  the  other  in 
accordance  with  tiie  contract,"  or  *'where 
there  has  been  such  part  performance  of  the 
contract  as  would  tender  It  a  fraud  of  the 
party  reusing  to  comply  If  the  court  did  not 
compel  a  performance.**  In  the  present  case 
the  plalntiflb  have  performed  their  part  of 
the  contract,  bnt  the  acceptance  has  been 
Watklns,  and  not  by  Moore;  and  this  section 
of  the  Ciode,  If  applicable  at  all  to  this  class 
of  cases,  does  not  ^ply  to  Moore,  bnt  would 
have  apidled  to  Watkins  had  his  promise 
been  oraL  Counsel  relied  In  the  a^ment 
on  the  case  of  English  v.  Klchards  Oo.  (Oa.) 
34  B.  E.  1002.  Kven  a  cursory  reading  of  the 
facts  of  that  case  will  show  that  It  Is  quite 
different  from  the  present  one.  English  and 
Venable  operated  two  soda  founts  near  the 
one  owned  by  the  plaintiff.  The  plaintiff's 
fount  had  been  leased  to  Shropshire  ft  Colyer. 
English  and  Venable  agreed  with  plaintiff 
that  If  he  would  have  his  lessees  surrender 
their  lease,  and  would  rent  the  fount  to  Wil- 
liams, who  was  to  run  It  In  another  neighbor- 


hood, and  away  from  their  founts,  they  w6uld 
pay  the  rent,  amounting  to  a  certain  som.. 
due  by  the  lessees.  This  court  held  that  the 
performance  of  this  contract  by  the  plaintiff 
was  such  performance  as  would  make  Ekig- 
lish  and  Tenable  liable  for  the  rent  wMch 
had  been  due  by  the  lessee  The  plaintiff 
had  performed  his  part  of  the  agreement,  and 
it  had  been  accepted  by  English  and  Venable, 
they  being  benefited  by  the  removal  of  the 
fount  to  another  locality.  Further  than  this, 
they  had  assumed  the  debt  of  the  lessees  as 
part  of  the  consideration  of  the  contract  In 
the  case  now  under  consideration  there  was 
no  acceptance  on  the  part  of  Moore,  n«  did 
he  receive  any  benefit,  advantage,  or  consid- 
eration, and  we  cannot  see  bow  the  principle 
of  the  above  Oode  section  can  be  applied  to 
him.  He  ^ply  promised.  In  consldeniUott 
of  credit  given  to  his  principal,  to  pay  the 
debt  In  the  event  his  principal  ndled  to  do 
so,  and  this  is  the  rery  class  of  i»ntracts 
which  are  by  the  statute  required  to  be  In 
writing  in  order  to  be  binding  on  the  prom- 
isor. We  therefore  think  the  court  did  not 
err  In  sustaining  tiie  demurrer  to  the  peti- 
tion. Judgment  aflhmed.  All  the  jostices 
concurring. 


NATIONAL  SURETY  00.  OF  NEW  YORK 
V.  MORRIS. 

(Supreme  Court  of  Georgia.   July  12,  1900.) 

OUARDUkN'S  BOND— RBLIBr  OF  BmOTT— 
APPUCATION. 

1.  A  surety  on  a  guardian's  bond  may,  un- 
der the  provisions  of  section  2533  of  the  Ci\-ii 
Code,  base  an  application  "to  be  relieved  as 
surety"  upon  reasons  other  than  such  as  relate 
to  the  "misconduct  of  his  principal  in  the  dis- 
charfce  of  liis  trust." 

2.  As  the  application  in  the  present  case  not 
only  alleged  against  the  guardian  an  act 
amounting  to  such  misconduct,  but  also  net 
forth  facts  showing  that  he  was  not  fn  all  re- 
Bpecta  a  proper  powm  to  be  Intrusted  with 
tne  management  of  his  wards*  estate  the  de- 
murrer to  the  applicstion  was  not  wdl  takra. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Fnlton  county; 
3.  H.  Lumpkin.  Judge. 

Application  by  the  National  Surety  Com- 
pany of  New  York  for  dlscbai^  from  the 
bond  of  N.  A.  Morris,  guardian.  Demurrer 
to  the  application  sustained.  Judgment  af- 
firmed on  certiorari,  and  the  surety  company 
brings  error.  Reversed. 

Smith.  Hammond  ft  Smith,  for  plaintiff  in 
error.  J.  T.  Pendleton,  for  defendant  In  er- 
ror. 

LUMPKIN,  P.  J.  Section  263S  of  the  Clva 
Code  declares:  "The  snrety  of  any  guardian 
on  his  bond,  or.  If  dead,  his  r^reaentative. 
may  at  any  time  make  compUdnt  to  the  ordi- 
nary of  any  misconduct  of  his  principal  In  the 
discharge  of  his  trust  or  for  any  otiier  rea- 
son show  his  desire  to  be  relieved  as  snrety. 
Thereupon  the  ordinary  shall  dte  the  guard- 
ian to  ^ipear  at  a  regular  term  of  the  court 
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and  show  cause  why  such  surety  shall  not 
be  discharged."  The  words,  "any  misconduct 
of  his  principal  In  the  discharge  of  his  trust," 
axe  obviously  exhaustive  of  all  acts,  whether 
of  commission  or  omission,  which  pertain  to 
the  guardian's  mismanagement  of  the  estate 
or  the  nonperformance  of  any  of  the  dotlea 
devolving  upon  blm  In  bis  office.  It  follows 
that  the  words,  "any  other  reason"  which  the 
surety  may  allege  as  constituting  the  basis 
of  "his  desire  to  be  relieved"  from  the  bond, 
must  relate  to  some  ground  or  grounds  of  re- 
lief not  ^usdem  generis  with,  those  wblch 
arise  from  the  guardian's  official  misconduct. 
"Want  of  personal  Integrity,  lack  of  business 
capacity,  extravagant  or  reckless  living,  In- 
dulgence In.  vldous  or  Immoral  habits,  crim- 
inality, and  scores  of  other  things  which 
might  be  suggested,  would  certainly  afford 
good  reasons  for  a  "desire  to  be  relieved  as 
surety."  The  National  Surety  Company  ap- 
plied to  the  ordinary  of  Fulton  county  for  a 
discharge  from  the  bond  of  N.  A.  Morris  as 
guardian  of  Gertrude  and  John  Cooper,  mi- 
nors, and  subsequently  amended  Its  applica- 
tion. The  guardian  filed  a  demurrer,  contain- 
ing both  general  and  special  grounds,  which 
was  sustained  by  the  ordinary.  On  certio- 
rari his  Judgment  was  affirmed. 

Both  the  application  and  the  amendment 
contain  averments  wblch  are  too  loose  and 
general  to  be  treated  as  making  any  distinct 
charges  against  the  guardian,  and  which, 
therefore,  will  not  be  noticed  here;  but  some 
of  the  allegations  are,  as  against  the  demur- 
rer which  was  filed,  sufficiently  full  and  clear. 
They  are.  In  substance:  (1)  That  he  refused 
to  comply  with  a  Judgment  allowing  his 
-wards  spedfled  sums  per  month  out  of  the 
EMipuB  of  the  estate  In  his  hands;  that  he 
had  been  convicted  of  a  misdemeanor  In  the 
superior  court  of  Cobb  county;  (3>  that  he 
had  committed  the  offense  of  barrat^  as  de* 
fined  In  section  S26  of  the  Penal  Code;  and 
(4)  that  he  had  bought  votes  and  naed  whisky 
to  procure  his  election  to  a  political  office. 
The  first  of  these  diarges  related  to  mlscon- 
dnct  in  the  management  the  wards'  em- 
tate.  It  was  met  by  so  much  of  tlie  d^ur- 
rer  as  was  general,  and  by  a  feature  thereof 
iThlch  was  ''speaking'*  In  its  character.  Pre* 
sumably,  the  Judgment  whlcb  the  guardian 
reftised  to  obey  was  rendered  l^^  the  court  of 
ordinary,  though  the  application  did  not  in 
terms  so  allege.  The  demurrer.  Instead  of 
making  the  point  that  it  failed  to  do  so,  aX- 
leges,  in  effect,  that  the  Judgment  was  ren- 
dered that  conrt,  but  that  the  guardian 
liad  entered  an  aj^ieal  from  It  This  allega- 
tiw  cannot,  of  course,  be  considered.  So  the 
application  aa  it  stands  in  stlbstance  charges 
tbe  guardian  with  wUlfnlly  disobeying  a 
Judgment  with  the  terms  ot  which  he  ought 
to  comply;  and  this,  If  true,  would  be  mis- 
conduct in  the  discharge  of  his  trust  As  to 
tlie  remaining  charges,  we  think  they  afford 
excellent  reasons  for  the  surety  to  "de^re" 
to  be  relieved,  and  for  retaining  the  appli- 
cation in  court    If  these  charges  are  es- 


tablished, they  are  sufficient  to  show  that  the 
guardian  is  not  a  suitable  man  to  manage 
the  estate.  Under  such  circumstances,  a 
surety  is  not  bound  to  wait  till  he  becomes 
liable  for  actual  waste  or  mismanagement. 
He  may  reasonably  anticipate  the  same,  and 
move  for  relief  in  time  to  get  relief.  It  Is 
true  that  the  demurrer  does  specially  raise 
the  point  that  some  of  the  charges  made 
against  the  guardian  are  based  on  acts  which 
occurred  before  the  bond  was  signed.  This 
fact,  of  Itself  alone,  would  not  defeat  the 
right  of  the  surety  to  be  discharged,  however; 
certainly  not.  If  it  assumed  liability  upon  the 
guardian's  bond  In  Ignorance  of  such  previ- 
ous acts  on  hlB  part.  Nothing  alleged  In  the 
application  warrants  an  Inference  to  the  con- 
trary. It  was,  doubtless,  open  to  special  de- 
murrer. In  that  it  did  not  undertake  to  state 
what  was  the  real  truth  In  this  regard:  but 
no  such  point  was  presented.  One  who  be- 
comes surety  for  a  guardian  under  the  belief 
that  he  Is  In  all  respects  a  suitable  man  for 
executing  the  trust  has  the  very  best  of  rea- 
sons for  desiring  to  be  released  from  liability 
on  the  bond  when  he  learns  that  bis  principal 
Is  not  such  a  man.  We  must  not  be  under- 
stood as  intimating  any  opinion  as  to  the 
real  merits  of  this  controversy.  We  are  sim- 
ply dealing  with  allegations  which,  o^n  de- 
murrer, must  be  taken  as  true. 

Having  dealt  with  every  question  thereby 
raised  wbldi  was  argued  before  us,  our  con- 
clusion Is  that  the  demurrer  should  have  been 
overruled.  It  will,  of  course,  be  Incumbent 
on  the  company  to  prove  Its  charge  against 
the  guardian.  The  superior  court  ought  to 
have  sustained  the  certiorari,  and  remanded 
the  case,  in  order  that  the  surety  might  have 
an  opportunity  so  to  do.  Judgment  reversed. 
All  the  Justices  concurring. 


GEORGIA  R.  CO.  v.  GOUEDY. 

(Supreme  Court  of  Georgia.   Jnlj  12,  1900.) 

ACTION    FOR  BSRVIGBa-OSFDNSBB-^tBOBIPT 
IN  BVhU 

1.  In  a  suit  hr  an  employd  against  a  railroad 
company  for  toe  balance  of  his  wages,  the 
company  cannot  leeally  defend  by  showing 
that  tixe  plaintiff  had  made  a  mistake  whereby 
the  company  had  suffered  loss,  which  had  been 
charged  to  an  agent  who  was  his  superior,  and 
ander  whom  be  was  employed,  and  that  in 
order  to  reimburse  that  agent  it  had  stopped 
the  wages  of  the  plaintiff;  such  a  course  not 
being  authorized  by  any  rule  of  the  company 
known  to  the  employe,  or  agreed  to  by  him. 

2.  The  fact  that  the  employe,  when  he  re- 
ceived a  part  of  his  wages,  gave  a  receipt  In 
full  for  all  demands,  does  not  estop  him  to 
claim  the  balance,  when  it  appears  that  he 
at  the  time  protested  against  tne  "stoppage** 
of  a  portion  of  his  wages. 

8.  It  does  not  appear  that  the  court  commit- 
ted error  in  any  of  the  charges  complained  of, 
in  refusing  to  charge  as  requested,  or  In  the 
admission  or  exclusion  of  evidence,  and  the 
evidence  fuUy  warranted  the  verdict 

(Syllabus  by  the  Conrt) 

Error  from  superior  cour^  Fultcm  county; 
J.  H.  Lumpkin.  Judge. 
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Action  b7  J.  H.  Oonedy  against  the  Geo^la 
Railroad  Company.  Jndsment  for  plalntUf. 
Defendant  brings  error.  Affirmed. 

Jos.  B.  &  Bryan  Gumming  and  Alexander 
&  Lambdln,  tor  plaintiff  In  error.  T.  J. 
Ripley,  for  defendant  In  error. 

SIMMONS,  a  J.  A  mmhant  In  Uidoii,  S. 
(Xf  ordered  a  car  load  at  com  from  a  dMler 
In  NashTllle,  Tenn.  It  was  shipped  from 
Nashville,  and  airlred  In  Atlanta.  Oa.,  to  be 
forwarded  bj  the  Georgia  Ballrbad  Oompany 
to  Union.  Wemn  was  the  local  agent  of 
the  company  In  Atlanta.  Oone^  was  em- 
ployed by  the  company  as  Werner's  billing 
clerk,  and  charged  -with  the  dnty  of  rebllllng 
cars  <a  this  description  to  their  destlnatloos. 
In  rebllllng  this  partlcalar  car,  Qooedy  mark- 
ed it  for  Marlon,  S.  C.  When  It  arrived  at 
that  place  there  was  no  amstgnee  to  receive 
It  It  was  finally  traced  and  sent  to  Union, 
Its  original  destination,  but  the  consignee  re- 
fased  to  acc^t  it  becanse  of  the  delay  In  de> 
livery.  The  car  was  then  sent  to  Oreen- 
Tllle,  8.  C,  and  sold  by  the  railroad  company 
at  a  IMS.  Hie  amount  of  the  loss  m  the 
com,  and  the  additional  freight  diarges  In- 
enrred  1^  reason  (tf  the  error  In  shipping, 
were  divided  among  the  varions  railroad  com- 
panies over  whose  lines  tiie  com  had  passed, 
Oie  amonnt  assessed  against  the  Georgia  RaU- 
road  Company  being  $58.90.  This  amount 
the  ctHupany  charged  to  ttxe  local  agent,  Wer- 
ner, whmn  It  held  responsible.  He,  In  turn, 
charged  it  to  Oooedy,  and  when  the  paymas- 
ter came  to  Atlanta  to  paj  off  the  employ^ 
of  the  company  the  payroll  showed  that  $10 
of  Gooedy's  wages  had  been  marked  as  "stop- 
ped." Snbsequently  timllar  amounts  were 
deducted  from  his  wages,  the  amounts  being 
given  to  Werner  1^  the  paymaBter,  until  the 
amount  of  $08.90  had  been  deducted  from 
aonedy*s  wages  on  this  account.  Gooedy 
upon  each  occasion  signed  the  payroll,  thus 
receipting  In  full  for  all  demands,  but  he  pro- 
tested to  the  paymaster  against  the  deductions 
from  his  salary;  assigning  as  bis  reasons  tSiat 
he  had  not  been  negligent  In  rebllllng  the 
car,  because  the  destination  of  the  car,  as  orig- 
inally written,  was  as  easily  read  "Marlon." 
as  "Union,"  and  that  he  had  never  agreed  for 
Werner  to  "stop"  any  part  of  his  wages  on 
account  of  this  car.  The  paymaster  replied 
that  be  had  nothing  to  do  with  the  matter; 
that  Gouedy  must  appeal  to  the  officials  of  the 
company;  that,  so  far  as  he  (the  paymaster) 
was  concerned,  Gouedy  must  take  the  amount 
offered  bim,  or  else  get  notbtng.  Gouedy 
was  finally  dismissed,  and  brought  suit  In  a 
justice's  court  for  the  balance  due  him  on  ac- 
count of  wages.  The  magistrate  gave  a  Judg- 
ment In  his  favor,  and  the  company  appealed 
to  ibe  superior  court,  where  upon  the  trial 
the  jury  returned  a  verdict  In  his  favor.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  the  company  excepted. 

1.  It  was  contended  by  the  counsel  for  the 
plaintiff  la  error  that  by  reason  of  the  negli- 


gence of  Oonedy,  Its  savant,  It  lost  9B6M^ 
and  that  It  had  a  right  to  deduct  this  amonnt 
from  his  wages.  Even  If  the  company  bad 
power  to  do  this,  the  record  discloses  that  It 
did  not  do  so,  but  charged  the  loss  to  Warner, 
who  was  responsible,  wider  the  rules  of  the 
company,  and  then  stopped  Gooedy's  wages 
simply  tm  the  purpose  of  retmborslng  Wer- 
ner. From  Uie  record  it  would  appear  that 
the  ennpany  had  been  paid  Werner  for  the 
loss,  and  its  action  in  withholding  from 
Gouedy  these  Tarions  amounts  made  It  a 
mere  collecting  sgent  for  Werner.  Gouedy 
had  never  been  notified,  either  by  Werner  or 
by  the  company,  that  these  amounts  were  to 
be  deducted.  He  had  never  agreed  that  the 
deduction  should  be  made;  nor  does  the  rec- 
wd  disclose  that  there  was  any  rule  of  the 
company,  agreed  to  by  Gouedy  or  known  to 
him,  anthorlxing  such  a  procedure.  If  the 
company  had  adiqtted  a  rale  or  regulation  to 
the  effect  that  the  amount  of  any  loss  occa- 
sioned by  the  negligence  of  an  enq>loy6  should 
be  charged  to  him,  and  Gouedy  had  ei^ressly 
agreed  to  the  role,  the  case  might  be  dif- 
ferent Railway  Ca  v.  Davis.  96  6a.  29S.  22 
a  a  888;  Wood,  Hast  A  &  (Sd  Bd.)  p. 
186.  But  as  no  such  rule  was  shown,  and  no 
agreement  of  Gouedy  to  such  an  anangemait, 
the  company  vras  clearly  wlttaoot  authority 
to  make  the  dedoctloD.  By  the  actitm  taken, 
Gouedy  was  fined  for  ne^gence,  without  his 
having  any  (^ortunlty  to  make  defense,  and. 
indeed,  without  his  knowing  anything  of  the 
charge  of  negligence  imputed  to  him. 

2.  It  was  also  contended  that  Gouedy,  bar- 
ing signed  a  receipt  In  full  for  all  of  his 
wages,  was  estopped  to  claim  the  amonnt  de- 
ducted therefrom.  Rectipts  are  always  opoi 
to  explanation,  and,  where  one  signs  a  re- 
ceipt purporting  to  be  for  all  due  him,  he 
can  explain  the  circumstances  under  which  he 
signed  It,  and  if  it  appear  that  he  did  not  re- 
ceive all  that  was  due  him,  but  was  forced 
to  take  what  he  did  receive,  or  get  nothing, 
the  receipt  does  not  estop  him  to  claim  die 
balance.  It  vrill  be  remembered  that  Gooedy 
did  not  direct  the  amount  deducted  to  be 
paid  to  Werner,  but  protested  against  audi  a 
course.  Of  course,  if  he,  at  the  time  be  dgn- 
ed  the  receipt,  agreed  that  the  company 
should  pay  the  money  to  Werner,  or  if  he, 
knowli^  all  the  facts,  by  signing  the  re- 
ceipt tadtly  directed  flie  payment  to  Wer- 
ner, he  could  not  recover.  The  facte  of  this 
case,  however,  do  not  Justify  any  wach  find- 
ing. 

3.  The  above  are  the  controlling  questions 
in  the  case.  There  are  many  grounds  In  the 
motion  for  new  trlal,~complaint  being  made 
of  charges  of  the  conr^  of  refusals  to  charge 
as  requested,  and  of  the  admission  and  es- 
clualon  of  evidence,— but  tbey  Involve  no  new 
or  important  question  not  covered  by  what 
has  been  said  above.  After  a  careful  con- 
sideration of  them,  we  find  no  error,  the  trial 
Judge  having  taken  the  view  ct  the  case  in- 
dicated above.  The  Sfvldence  fully  warrant- 
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ed  ttw  vtrdlet,  and  It  was  not  error  to  refuse 
to  grant  a  new  trial.  Judgment  affirmed. 
All  the  JnstieeB  concurring. 


SOUTHRON  AQBIOULTURAL  WORKS  f. 

FRANKLIN. 

(Siqprsme  Comt  of  Georgia.  Jolr  12,  1800.) 

XMJUKT  TO  HIHOR  ■HPLOTA-mOUOmKai  OP 
SUPBUNTBffDBNT-PLBADINO. 

1.  FoUowing  the  decision  ot  thU  coort  In  Cot- 
ton-Fartoiy  Co.  t.  Speer,  6©  Ga-  137,  which 
wae  aiowored  and  fwowed  by  a  toll  bendi  In 
Aogoata  Factory  t.  Barnea,  72  Oa.  217.  the 
geuetal  mle  ot  law  eKeiapting  a  maatar  from 
liability  to  one  sezrant  for  the  negligence  of  a 
co-employ6  doee  not  apply  to  the  case  of  a  child 
who  was  injured  or  killed  in  conaequence  of 
the  negligence  of  a  superintendent  under  whoae 
orders  the  child  was  at  work,  and  which  orders 
the  diild  was  boand  to  obey, — the  more  especial- 
ly when  the  child  was  by  its  father  hired  to 
the  common  master  of  both  the  child  and  the 
superintendent  to  do  a  particular  kind  of  work, 
which  was  not  dangerous,  and  was  by  the  snper- 
iatendent,  n-ithout  the  father's  knowledge  or 
consent,  required  to  do  other  work,  which  was 
dangerous,  and  was  lo  coaseqnence  injured  or 
killed,  (a)  The  foregoing  disposes  of  the  gen- 
eral demurrer  filed  in  the  present  case. 

2.  The  petition  as  amended  set  forth  the 
plaintiff's  cause  of  action  with  sufficient  dis- 
tinctness in  all  material  particulars,  and  was 
good  against  the  spedal  groanda  of  the  d«nnr- 
rer. 

(Syllabns  hr  the  Court.) 


Error  from  city  court  of  Atlanta;  H.  U. 
Beld,  Judge. 

Action  by  B.  B.  Franklin  against  the  South- 
em  Agrlcnltnnl  Works.  Judgment  for  plain- 
tiff. Defendant  brii^  error.  Aflirmed. 

Blaton  &  Phillips  and  D.  W.  Bountree.  for 
plaintiff  in  error.  Geo.  L.  Bell  and  0..P. 
Ooree,  for  defendant  In  error. 

LEWIS,  J.  B.  V.  Franklin  brought  suit  In 
tlie  city  court  of  Atlanta  against  the  Southern 
Agricultural  Works,  and,  for  cause  of  action, 
substantially  alleged  that:  The  defendant 
was  a  corporation  having  its  principal  office  in 
the  city  of  Atlanta.  The  defendant  at  the  time 
of  committing  the  grievances  mentioned,  to 
wit,  on  January  17,  1899,  and  for  seTeral 
months  prior  thereto,  was  the  owner  and 
operator  of  a  certain  manufactory,  situate  on 
Marietta  street,  in  said  city,  used  In  manufac- 
cirlng  agricultural  Implements,  and  was  then 
engaged  in  that  business.  It  had  a  steam 
engine,  producing  steam  power  of  great  force 
and  pressure,  whldi  was  used  to  move  and 
work  machinery,  gearing,  and  belting,  which 
said  machinery,  gearing,  and  belting  were 
used  In  manufacturing  said  agricultural  im- 
plements. There  were  certain  other  machin- 
ery, gearing,  and  belting,  to  wit,  a  large  shaft 
or  axle,  moTlng,  and  was  In  motion  and  was 
kept  In  motion  by  means  of  the  steam  en- 
gine. There  were  also  other  machinery,  gear- 
ing, belting,  shafts,  cogwheels,  and  shearers, 
used  In  the  manufacturing  of  said  Imple- 
meuta,  and  wliUe  In  operation  extremely  dan- 
gerous. On  January  2,  1880,  defendant  em- 


ployed petitioner's  son,  George  W.  FnmUln, 
as  an  employ^  and  aerrant  to  do  and  perform 
certain  work  and  iabw  for  It  In  Its  monitfBC- 
tory.  for  blre,  wages,  and  reward,  to  wit,  to 
put  plows  on  the  bench  to  the  grinders  at  the 
emery  wheels  in  said  manufactory.  Oeo^e 
W.  Franldln  was  petitioner's  son,  and  at  the 
time  of  his  employment  was  a  minor  of  ten- 
der years,  being  at  the  time  between  13  and 
H  yean  of  age,  and,  alUiough  small  in  size 
for  bis  age,  he  was  sound  and  bealttiy,  and 
of  a  stnmg  constitution,  and  was  sober,  In- 
dustrious, etc.  Petitioner  hired  his  son  to  de- 
fendant to  do  ttM  speidflc  wOTk  mentioned, 
and  the  character  thereof  was  not  dangerous, 
and  was  not  connected  with  any  of  the  ma- 
chinery In  the  manufactory;  and  the  duties 
of  his  work  did  not  require  him  to  hare  any- 
thing to  do  with  the  machinery,  or  to  be  ac- 
quainted with  or  have  any  knowledge  of  it 
Petitioner  was  well  acquainted  wlHi  the  ma- 
chinery In  defendant's  manufactory,  and 
knew  of  ita  dangerous  character.  His  son 
was  wholly  inexperienced  and  unacquainted 
with  it  and  its  operation,  and,  knowing  Uiis, 
petitioner  only  consented  to  hire  blm  to  do 
the  specific  work  mentioned,  and  would  not, 
under  any  consideration,  and  did  not,  consent 
for  his  son  to  work  at,  with,  or  about  any  of 
said  machinery.  Defendant  changed  the 
work  in  which  he  was  employed  up  to  Janu- 
ary 17,  1899,  and  on  that  day.  wliile  he  was 
engaged  in  the  performance  of  the  duties  of 
his  employment,  the  defendant  withdrew  him 
from  the  specific  duties  for  which  he  was  em- 
ployed, and  assigned  him  to  other  duties,  not 
connected  with  or  embraced  within  his  spe- 
cial employment.  He  was  ordered  by  Robert 
Qulnn,  the  foreman  of  tiie  shearers  and 
punchers  In  said  manufactory,  to  leave  Ms 
said  work  and  go  to  another^  room,  where  a 
shearer  was  located,  which  was  a  dangerous 
machine,  connected  by  shaft,  cogwheels,  pul- 
leys, and  belting  with  the  main  axle  or  shaft 
and  steam  engine,  and  was  wrongfully,  care- 
lessly, and  negligently  put  to  work  by  said 
foreman  on  said  shearer  and  near  said  cog- 
wheels, whldi  were  revolving  with  g^reat 
force  and  velocity,  being  propelled  by  a  pow- 
erful steam  engine,  without  Instructing  him 
as  to  the  danger  of  said  machinery  or  how  to 
work  at  the  same,  and  while  engaged  at  the 
said  shearer,  under  the  ei^ress  order  of  said 
foreman,  and  having  been  at  work  at  the 
same  only  a  short  time,  the  said  George  W. 
Franklin  was,  by  the  wrongful  conduct  and 
negligence  of  defendant,  caught  In  said  ma- 
chinery between  the  cogwheels,  whereby  he 
was  mortally  wounded,  from  the  effect  of 
which  he  died.  Robert  Qulnn,  foreman,  was 
authorized  to  hire  and  discharge  employes  for 
the  defendant,  and  did  on  January  2,  1899, 
hire  said  George  W.  Franklin  from  petitioner 
to  work  for  defendant  at  the  apeclfled  work 
aforesaid.  Said  Franklin  was  working  un- 
der Qulnn,  foreman,  and  It  was  bis  duty  to 
obey  the  orders  of  Qulnn.  wfio  was  placed  In 
authority  over  him  by  defradant  Petitioner 
was  entitied  to  the  earnings  of  his  son  from 
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the  date  of  bis  death  to  hlB  majority,  a  period 
of  7  years  and  21  days.  At  the  time  of  hlB 
death  his  Bon  was  earning  36  cents  a  day,  and 
his  capacity  to  earn  still  more  would  hare  In- 
creased with  hla  age;  by  reason  of  all  of 
wlilch  he  waB  damaged  In  a  sum  stated.  To 
meet  a  special  demurrer  of  defendant,  plaln- 
tfff  amended  his  petition  hy  alleging  that  de- 
fendant was  also  guilty  of  negligence  In  pat- 
ting hiB  son,  who  was  a  minor  of  tender  years 
and  imacQualnted  with  machinery  and  Its 
operation,  to  work  at,  upon,  and  about  said 
machinery.  It  then  specified  how  he  was 
hurt,  while  helping  one  Guerin  change  the 
blades  on  the  Bhearer,  In  obedience  to  Hiie  or- 
der of  Quinn,  defendant's  foreman;  said  ma- 
chinery being  provided  with  a  loose  pulley 
for  stopping  it  and  cogwheels  in  the  room 
where  Franklin  was  injured,  without  inter- 
fering with  the  operation  of  other  machinery 
in  other  departments.  The  shearer  was  not 
in  operation  when  Franklin  was  put  to  work 
at  upon,  and  about  said  machinery,  and  while 
hb  was  working  at,  upon,  and  about  It  and 
at  the  time  he  was  injured,  having  been  stop- 
ped by  means  of  a  clutch  for  that  purpose; 
and  said  cogwheels  were  In  close  proximity 
to  the  shearer  upon  which  Franklin  was  work- 
ing, and  were  exceedingly  dangerous,  by  rea- 
son of  their  close  proximity  to  the  shearer, 
and  by  reason  of  their  revolving  with  great 
force;  and  it  was  defendant's  duty  to  stop 
them  from  revolving  before  putting  said  mi- 
nor Bon  to  work  upon  the  machinery,  yet  de- 
fendant disregarded  Its  duty,  in  that  it  did 
not  stop  the  cogwheels  from  revolving,  but 
put  his  son  to  work  upon  the  machinery  while 
the  cogwheels  were  revolving  with  great 
force,  which  was  negligence  on  defendant's 
part  Defendant  was  further  guilty  of  negli- 
gence in  putting  his  minor  son  to  work  upon 
said  machinery  wltiiout  first  having  made  it 
reasonably  safe  for  him  to  work  at  by  box- 
ing the  cogwhe^s,  which  could  have  been 
done  with  ease,  and  at  very  little  expense,  and 
would  have  prevented  the  Injuries  aforesaid. 
It  was  defendant's  duty  to  box  Its  machinery, 
yet  defendant  disregarded  its  duty  In  this  re- 
gard, and  did  not  box  the  cogwheels  and 
make  the  machinery  reasonably  safe,  but  put 
the  minor  to  work  upon  It  wltbout  making  it 
safe  by  boxing  the  cogwheels  or  otherwise 
sruardlng  them.  By  reason  of  the  negligent 
conduct  aforesaid  the  said  Franklin  was  In 
some  way,  the  precise  manner  of  which  Is  un- 
known to  petitioner,  caught  between  the  cog- 
wheels, and  received  the  Injuries  atOTMaid. 
To  this  petition  the  defendant  demurred  on 
varlons  grounds,  ttie  special  grounds  of  wfilcli 
were  met  by  the  amendment  Hie  demnrrer 
was  orermled  hy  the  judge  below,  i^n  which 
Judgment  defendant  Bsstgns  error. 

1.  The  nuUn  contention  which  seema  to  be 
relied  upon  by  connad  tta  plaintiff  in  error  is 
that  Qafam,  the  foreman  of  the  shearers  and 
punchers,  was  a  fellow  serrant  of  the  deceas- 
ed, and  that  a  workman  engaged  In  the  same 
establishment,  and  having  superintendence 
over  a  few  others,  la  not  a  vice  principal. 


The  general  doctrine  that  a  master  Is  not 
liable  for  an  Injury  of  an  employ^  resulting 
from  the  ne^igence  of  a  fellow  servant  we 
do  not  think  has  any  application  to  this  case. 
Under  previous  decisions  of  this  court  it  has 
been  definitely  decided  that  this  does  not  ap- 
ply to  the  case  of  a  child  who  is  Injured  In 
consequence  of  the  negligence  of  a  superin- 
tendent under  whose  orders  the  child  was  at 
work,  and  which  orders  the  child  was  obliged 
to  obey.  In  the  case  of  Cotton-Factory  Co. 
T.  Speer,  69  Oa.  137,  the  general  principle 
was  announced  that  the  agent  who  repre- 
sents the  corporation  as  master  over  other 
employes  occupies  the  position  of  the  corpo- 
ration, for  such  time,  as  to  such  subordinates; 
that  the  corporation  Is  bound  to  appoint  a 
skilled  and  prudent  manager  to  sudi  position, 
and  Is  negligent  if  It  employs  an  Imprudent 
or  Incompetent  person.  This  doctrine  by  that 
decision  la  especially  applied  to  a  case  where 
the  Injured  employfi  was  a  child,  without  ac- 
cess to  the  president  or  general  superintend- 
ent, and  who  received  his  orders  solely  from 
the  manager  of  the  branch  of  the  business  in 
which  he  was  engaged.  It  was  farther  de- 
dded  In  that  case  that  It  made  no  difference 
that  such  subordinate  manager  violated  the 
orders  of  his  superior  officer,  in  placing  the 
employ^  In  a  position  of  danger;  nor  did  It 
matter  that  at  the  time  the  entire  factory 
where  the  Injury  occurred  was  under  the  gen- 
eral supervision  of  a  watchman,  and  he  had 
an  altercation  with  the  subordinate  manager 
under  whom  the  class  of  employes  to  which 
plaintiff  belonged  were  at  work.  See  the 
able  opinion  of  Chief  Justice  Jadcson  on  page 
149.  This  case  was  approved  by  this  court 
In  Augusta  Factory  v.  Barnes.  72  Ga.  22S. 
where  It  was  held  that  the  defendant's  agent 
In  the  case  of  a  minor  employe,  owed  the 
child  a  higher  degree  of  care  and  duty,  which 
re<]u1red  Its  agents  In  authority  over  her  to 
look  after  her  safety  while  under  Its  charge 
and  engaged  In  the  performance  of  her  duties. 
The  court  then  approves  the  ruling  of  this 
court  In  Ootton-Factoty  Go.  v.  Speer,  69  Ga. 
137,  and  remarks  that  "we  do  not  understand 
that  there  was  anything  In  the  opinion  of 
Mr.  Justice  Crawford,  who  dlssrated  from 
the  tnajorlty,  contravening  this  rale,  so  that 
to  this  extent  the  Judgment  may  be  consid- 
ered unanlmooa.'*  See,  also,  Mclntyre  t, 
FrlnUng  Oc.  103  Ga.  28S,  20  S.  E.  923,  when^ 
It  appeared  from  the  testimony  that  a  child 
about  14  yeus  of  age  was  placed  at  work  on 
a  machine,  and  that  she  got  her  orders  from 
one  who  was  foreman  In  the  room  in  whidi 
Bhe  worked,  who  told  her  to  go  to  work  on 
the  machine.  Justice  Cobb^  in  bis  opinion, 
states:  ''Whether  the  cluuncter  ot  the  ma- 
chine was  such  that  the  dangers  in  operating 
it  were  patent  to  a  cliUd  of  plaintiff's  age  and 
capacity,  and  whether  ahe  was  gnUty  at  neg- 
ligence in  the  tray  in  vhl^  she  operated  it 
and  thus  brought  her  injuries  opon  berselt, 
are  questions  which  should  have  been  snl>- 
mltted  to  a  jury,  under  proper  Instructions 
from  the  court**   We  Qilnk  that  caae  impll- 
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■edly  recognizes  the  doctrine  announced  In  the 
present  instance.  It  was  decided  In  Scudder 
T.  Woodbrld^,  1  Kelly,  195,  that  the  doctrine 
that  the  principal  Is  not  liable  to  one  agent 
•or  employd  for  damages  occasioned  by  the 
negligence  or  misconduct  of  another  agent 
-or  employ^  Is  not  appllcaUe  to  slaves.  We 
•do  not  see  why  the  same  doctrine  would  not 
with  like  force  and  reasoning  be  applied  to 
minor  children  of  tender  age,  who  are  sub- 
ject to  the  orders  and  supervision  of  a  per- 
son In  whose  charge  they  are  jdaced.  The 
cases  of  Hazlehurst  t.  Lumber  Co.,  94  Ga. 
■535,  19  8.  E.  756;  Hoyle  T.  Laundry  Co..  90 
Ga.  84,  21  S.  E.  1001;  Gates  Itner,  104 
■Oa.  679,  30  S.  E.  884;  and  Daniel  T.  Forsyth, 
106  Oa.  568.  32  S.  E.  621.— have  no  applica- 
tion to  this  case,  for  they  refer  to  adults. 
The  case  of  Manufacturing  Co.  r.  Taylor,  95 
•Oa.  616,  28  S.  E.  188,  does  refer  to  an  Injury 
to  a  minor,  but  it  appears  there  that  the  mi- 
nor had  been  repeatedly  and  distinctly  wam- 
-ed  of  the  danger  and  told  thereof,  and  it  ap- 
pears that  It  was  a  case  where  the  over- 
whelming preponderance  of  the  testimony 
showed  full  diligence  of  the  defendant  In  all 
respects.  Therefore  It  can  have  no  applica- 
tion to  the  case  as  made  by  this  petition. 
That  case  has  no  reference  to  the  principle 
involved  In  a  child  acting  under  the  orders 
of  a  snb-boss,  and  being  injured  In  conse- 
<3nence  of  his  negligence.  So  far  as  our  re- 
eeandi  has  extended,  the  (3eorgta  cases,  as 
above  Indicated,  which  rule  that  a  sub-boss, 
though  having  power  to  employ  and  dls- 
-cbai^  bands  and  those  working  nnder  him, 
Is  their  fellow  servant,  when  It  appears  that 
there  is  a  master  higher  In  anthortty,  have 
been  applied  exclusively  In  cases  where  the 
injury  was  to  an  adnlt  The  principle  herein 
la  announced  In  the  case  of  Ballroad  Co.  v. 
Tort.  17  Wall.  BS3.  21  L.  Bd.  789.  where  It 
Appears  that  a  boy  was  engaged  In  a  ma- 
chine shop  as  a  woi^man  or  helper,  under  the 
anperlntendence  of  C.,  and  reqnlred  to  obey 
Ills  orders.  After  being  employed  a  few 
-months  In  receiving  and  putting  awsy  mold- 
ings as  they  came  from  a  moldli^  marine, 
the  twy.  by  order  ia  C,  ascended  a  ladder  to 
a  great  height  from  the  floor,  among  rapidly 
revolving  and  dangerous  machinery,  for  the 
purpose  of  adjusting  a  belt  by  which  a  por- 
tion of  the  machinery  was  moved,  and,  while 
■engaged  In  tiie  endeavor  to  execute  the  order, 
liad  his  arm  torn  from  his  body.  The  Jury 
found  that  ttie  order  was  not  within  the  scope 
•of  the  boy's  dnty  and  employment,  Iwt  was 
-within  that  of  O.;  and  the  court  held  that  the 
company  was  liable  In  damages  for  the  In- 
jury, and  that  the  mle  that  the  master  Is  not 
liable  to  one  of  his  servants  tor  Injuries  re< 
■suiting  from  the  carelessness  ot  another, 
when  both  are  engaged  In  a  common  service, 
alttiougb  the  Injured  jwrson  was  under  the 
•control  and  direction  of  the  servant  who  caus- 
-ed  the  Injury,  whether  a  true  rule  or  not.  had 
no  ai^Ucatlon  to  that  case.  See,  also.  Coal 
■Co.  V.  Blchmona.  7  O.  0.  A.  485,  58  Fed.  757- 
70(K  announcing  the  same  principle;  McKln- 


ney,  FeL  Serv.  p^  104.  In  the  case  at  bar  the 
minor  who  was  IcUIed  Is  alleged  to  have  been 
taken  away  from  the  discharge  of  the  duties 
which  be  had  been  hired  to  perform  by  his 
father,  and  placed  at  work  at  a  dangerous 
place,  under  the  orders  and  directions  of  an 
agent  of  the  defendant  who  had  charge  of 
this  worlE.  and  superintended  the  laborers  en- 
gaged thereon;  and  one  of  the  vital  questlona 
in  the  case  Is  whether  or  not  this  conduct 
of  the  defendant,  through  such  a  superintend- 
ent, was  negligence.  Under  the  allegations 
In  the  petition,  and  the  authorities  above  cit- 
ed, this  is  clearly  a  question  for  Investigation 
by  the  Jury,  The  court  was  therefore  right 
in  overruling  the  general  demurrer  filed  by 
defendant  to  the  petition. 

2.  The  petition  as  amended,  we  think,  set 
forth  the  plaintiff's  cause  of  action  with  suf- 
ficient distinctness  in  all  material  particulars, 
and  was  good  against  the  special  grounds  of 
the  demurrer.  Judgment  afllrmed.  AU  the 
Justices  concurring. 


KOCH  et  al.  v.  BROCKHAN. 

(Supreme  Court  of  Georgia.   July  12,  1900.) 

JUDOHBNT  —  VALIDITY  —  BXBCUTION  —  LBVT 
—TITLE  TO  U.ND— INJUNCTION.  ■ 

1.  Even  if  a  prayer  for  the  establishment 
and  enforcement  of  a  specific  lien  upon  land  de- 
scribed in  a  deed  given  to  secure  the  payment 
of  an  unconditiooal  promiBsory  note  did  not 
take  an  action  thereon  out  of  the  rule  that,  in 
suits  on  unconditional  written  contracts,  judg- 
ments are  to  be  rendered  by  the  Judge  without 
a  jury,  a  judgment  uiion  such  a  note,  though 
based  upon  a  verdict,  was  not  for  this  reason 
void,  when  the  judgment  was  signed  by  the 
Judge,  who  thus  adopted  as  his  own  Judicial 
act  the  substance  of  the  jury's  finding. 

2.  When  one  who  was  a  guardian  signed  a 
promissory  note  both  individually  and  as  guard- 
ian of  another,  and,  to  secure  the  payment  of 
the  same,  in  like  manner  executed  a  deed  to 
realty  owned  in  common  by  the  two,  such  deed 
passed  to  the  creditor  at  least  the  guardian's 
individual  undivided  Interest  in  the  land;  and 
where  in  such  a  case  the  creditor,  after  obtain- 
ing on  the  note  a  general  Judgment  embradng 
a  special  Uen  on  the  land,  conveyed  it  to  the 
grantee  individually  and  as  Kuardmn,  the  ward 
at  the  time  being  dead,  ana  the  guardian  his 
sole  heir  at  law,  it  became  lawful  for  the  cred- 
itor to  levy  upon  and  sell  the  land  lu  its  en- 
tirety, as  the  individual  property  of  the  sur- 
viving guardian.  The  crieditor's  deed  of  re- 
conveyance for  the  purpose  of  making  such  a 
sale  revested  In  the  guardian  the  tatter's  wlgl- 
nal  undivided  Interest,  and  under  the  law  of 
inheritance  the  remaining  interest  was  vested 
in  the  guardian  individually.  Under  these  cir- 
cumstances, the  fact  that  the  deed  was  made 
as  indicated  did  not  so  cloud  the  title  as  to 
make  It  unlawful  for  the  sheriff  to  seise  and 
sell  as  the  property  of  the  guardian  the  entire 
fee  in  the  land. 

8.  Where,  on  the  hearing  of  an  equitable  pe- 
tition to  enjoin  such  a  sale,  there  waa  evidence 
to  warrant  the  Judge  in  finding  that  the  de- 
fendant in  execution  actually  had  in  hand 
money  belonging  to  the  ward's  estate  more 
than  sufficient  to  pay  all  lawful  claims  against 
the  same,  and  had  filed  an  application  for  a  dis- 
charge, allea^  therein  that  the  ward's  estate 
had  Men  fmly  administered,  it  was  proper  to 
hold  that  the  sale  should  not  be  enjoined  on 
the  theory  that  the  guardian,  as  the  legal  rep- 
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resentatlTe  of  the  ward's  estate,  was  first  enti- 
tled to  adminlBter  his  original  nndlvided  inter- 
est in  the  land,  and  accordingly  to  an  exemp- 
tion of  12  months  from  legal  Interference  with 
Hucta  estate. 

4.  The  trial  Judge  ruled  correctly  on  all  the 
Questions  involved  in  this  case,  except  the  one 
nrst  above  dealt  with,  and  erred  in  granting 
the  Injunction  on  the  groond  tlut  the  plain* 
tiff's  judgment  was  void. 

(Syllabus  by  the  Oourt) 

Brror  from  snpeilor  court,  Fulton  conn^; 
J.  H.  Lumpkin,  Judge. 

Salt  by  Annie  D.  Brockhan  against  Fred 
and  William  Koch.  Jodgment  tot  plaintiff, 
and  defendants  bring  error.  BeverBed. 

Eonti  &  Austin,  fin  plalntUEa  In  error. 
John  L.  Hopkins  ft  Sons,  for  defendant  In  er^ 
ror. 

LEWIS,  3.  Annie  D.  Brockhan  filed  her 
eqnltalde  petition  In  Fulton  superior  court 
against  Fred  and  William  Koch.  She  alleg- 
ed, In  snbataiuK,  aa  follows:  Petitioner  la 
the  sister  of  WUUe  Brockhan.  who  died  In 
June,  1899,  Inaane,  Intestate,  and  leaving  pe- 
tltluier  as  his  sole  heir  at  law.  In  Novem- 
ber, 1890l  petitioner  was  duly  appointed  Wil- 
lie's guardian,  who  was  thereafter  formally 
and  duly  adjudged  to  be  insane.  In  1890  pe- 
titioner made  and  executed  to  Fred  and  WU- 
flam  Koch  a  note,  both  as  an  Individual  and 
as  guardian  of  WlUIe  Brockhan,  for  the  earn 
of  V2;eB6.e^  and  at  the  request  of  defoidants 
oeeuted  and  delivered  a  deed,  to  aecnre  the 
same,  to  certain  tracts  of  land,  which  land  at 
the  time  of  tlie  execution  and  delivery  of  the 
deed  was  jointly  owned  by  petiUonw  and 
Willie,  the  interest  of  each  being  one-half,  re- 
spectively. By  executing  the  deed,  petitioner 
attempted  to  create  a  lien  upon  Willie's  one- 
half  Interest  to  secure  one-half  of  the  amount 
of  t^e  note.  She  averred  that  the  attempt  to 
create  such  a  Hen  was  Illegal,  and  the  deed 
was  null  and  void.  In  February,  18QS,  suit 
was  Instituted  by  Fred  and  William  Koch 
upon  the  note,  and  on  March  8tii  a  judgment 
was  rendered  against  her  individually  and  as 
guardian  of  WlUIe  Brockhan.  Under  that 
judgment  it  was  sought  to  assert  a  special 
lien,  by  virtue  of  the  deed  mentioned  above 
upoD  the  interrat  of  Willie  Brockhan.  A  fl. 
fa.  was  issued  In  conformity  with  the  judg- 
ment, and  a  deed  filed  by  Fred  and  William 
Koch  purporting  to  reconvey  the  land  to  peti- 
tioner, and  to  her  as  guardian  of  Willie  Brock- 
han. A  levy  was  made  in  pursuance  of  the 
judgment  and  fi.  fa.,  asserting  a  special  li«i 
against  the  Interest  of  said  WUlle  Brocklian, 
and  the  Interest  of  both  petitioner  and  Willie 
was  advertised  for  sale  by  the  sheriff  on 
the  first  Tuesday  in  December,  1889.  It  was 
further  alleged  that  the  sale  was  proceeding 
illegally,  because  of  Willie's  death,  and  be- 
cause no  administration  has  been  had  upon 
his  estate;  that  the  deed  is  Invalid,  because 
there  was  no  legal  right  or  power  In  petlUon- 
er,  as  sudi  guardian,  to  a%ate  sucb  lien;  that 
there  were  debts  entitled  to  priority  ov«c  the 
debts  of  Fred  and  William  Koch,  due  by  the 


estate  of  Willie  Brockhan;  that  these  debts 
were  for  funeral  expenses  of  Willie,  to  the 
amount  of  9143.14^  and  some  taxes.  Peti- 
tioner has  applied  for  letters  of  administra- 
tion upon  the  estate  of  Willie  Brockhan.  She 
prayed  that  the  sheriff  be  made  a  party  to 
the  petition,  and  be  enjoined  from  proceeding 
with  a  levy  and  sale  of  Hie  pn^rty  under  the 
fl.  fa.  until  Willie's  estate  can  be  properly  ad- 
ministered by  the  ordinary's  court.  An 
amendmoit  was  filled  to  tike  petition,  attach- 
ing a  copy  of  the  note  sued  upon,  a  copy  of 
the  verdict  found  by  the  Jury,  and  the  Judg- 
ment of  the  court,  and  allei^ng  that  Willie 
Brockhan  died,  leaving  no  dilld  or  children, 
father,  brotiier*  or  sister,  save  only  plaintiff, 
and  that  she  was  Us  sole  h^  at  law.  It 
ftirther  alleged  that  she  was  proceeding  to 
administer  the  estate  of  WUlte  Brockhan,  and 
that  an  Inventory  appraisement  thereof  bad 
been  duly  filed  with  the  ordlnaiy.  She  diar- 
ges  that  the  estate  Is  amply  solvent,  and  that 
ISie  property  upon  which  the  fl.  fa.  was  levied 
is  easily  worth  fSi,000,  and  that  WUUe's  In- 
terest ther^  Is  worth  |8,000.  In  answer  to 
this  the  defendants  denied  the  material  allega- 
tions of  the  petition,  by  paragraphs.  They 
admitted  that  Annie  D.  Brockhan  waa  the 
guardian  of  Willie  Brwdduui.  that  he  was 
insane  and  had  died  In  Hie  asylum,  and  that 
plaintiff  was  his  sole  heir.  They  fnrtber  set 
up  In  their  answer  that  they  are  not  seeking 
to  subject  any  part  of  his  estate  und»  th^  fl. 
fa.,  but  simply  had  the  same  levied  upon  the 
entire  land  as  the  property  of  the  ^intiff. 
Annie  D.  Bro(^an.  They  furtlier  say  that 
whether  or  not  the  lien  created  by  Annie  D. 
Brockhan,  indlTidually  and  as  guardian.  Is,  in 
strict  law,  a  lien  on  the  ward's  estate,  is  a 
matter  they  are  not  called  on  to  admit  or 
deny;  but  they  assert  that  In  equi^  they 
would  have  a  right  to  establish  thtir  lien.  In- 
asmuch as  the  money  advanced  by  tbem. 
which  the  deed  purported  to  secure,  was  used 
to  pay  off  and  discharge  legal  and  valid  In- 
cumbrances and  liens  against  the  Identical 
property  described  in  the  deed,  and  which  ex- 
isted against  the  same  before  and  at  the  time 
it  descended  by  Inheritance  to  WUUe  Brock- 
ban.  Defendants,  however,  have  levied  the  fi. 
fa.  only  against  Annie  D.  Brockhan,  and  claim 
that  she  Is  now  the  sole  heir,  as  shown  by  her 
returns  as  guardian  of  fier  deceased  ward; 
that  she  has  ample  money  In  her  hands  to 
pay  off  the  debts  of  that  estate;  that  by  vir- 
tue of  their  general  judgment  they  liave  a  lien 
upon  the  entire  property;  and  that  they  hare 
seized  and  levied  on  It  as  her  property  slone. 
They  allege  that  the  guardian,  by  operation  of 
law,  became  the  administratrix  of  his  estate, 
and  that  It  appears  from  her  final  returns 
made  September  8,  1S99,  that  the  guardian 
has  on  liand  $2,830.19  with  which  to  pay  the 
indebtedness  of  the  estate  of  her  ward,  which 
Indebtedness  amounts  to  a  much  less  sum. 
according  to  her  aUegatlons.  Defendants  de- 
ny that  the  sale  of  the  property  under  their  fl. 
fa.  would  defeat  the  proper  administration  of 
the  estate  of  WlUle  Brockhan,  or  canae  loss 
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to  creditors,  and  ther  farther  aver  that  tiie 
proper^  is  not  of  such  value  as  alleged  by 
plaintiff;  that  the  houses  thereon  are  In  bad 
condition  and  repair,  and  taxes  thereon  have 
not  been  paid  for  years;  that  Annie  D.  Brock- 
han  had  mortgaged  the  same  to  M.  &  J.  Hirsh 
for  ¥6,626.95,  besides  Interest;  and  that  con- 
sequently the  levying  of  tlielr  fl.  fa.  on  the 
property  is  not  excessive.  On  the  trial  of 
the  case  below,  plaintiff  Introduced  the  record 
of  the  suit  In  the  city  court  of  Atlanta;  the 
same  being  an  action  Instituted  by  Fred  and 
William  Koch  against  Annie  D.  Brockhan, 
and  Annie  D.  Brockhui  as  guardian  of  Willie 
Brockhan,  filed  February  15,  1898.  In  this 
petition  plaintiffs  allege  that  Annie  D.  Brock- 
han, Individually  and  as  guardian  of  WlUle, 
-was  Indebted  to  them  upon  a  certain  promis- 
sory note,  and  coupons  attached  thereto.  In 
the  snm  of  ^,199.08.  besides  interest.  The 
petition  further  alleged  that  ttiere  was  a 
warranty  deed  given  under  the  ^visions 
of  the  Code  hy  Annie  D.  Brockhan,  and  An- 
nie D.  aa  guardian  of  Willie,  to  secure  the 
payment  of  the  debt,  to  certain  property  In 
the  dty  of  Atlanta,  and  certain  other  land 
located  in  Fulton  county,  both  of  wblcSi 
tracts  were  fnUy  described,  and  that  they 
liad  received  a  bond  to  reconvey  on  payment 
of  the  debt.  The  petition  pr^ed  for  a  gen- 
eral Judgment  for  the  debt,  and  also  that  a 
special  lioi  be  set  up  on  aald  tracts  of  land, 
to  be  enforced  levy  and  sale  after  flllng 
qultelalm  deed.  To  that  petltloa.  there  ap- 
pears to  have  been  no  answer,  and  the  jmy 
rendered  a  verdict  for  the  amount  sued  for, 
and  farther  found  that  plalntifls*  special  Ilm 
be  set  up,  as  prayed,  upon  the  realty  described 
In  tSie  petition.  On  this  verdict  a  judgment 
signed  by  the  Judge  vras  entered  accordingly. 
It  anwars  that  an  execution  following  this 
Judgment  was  issued  thereon,  and  levied  upon 
the  propoty  therein  described  as  the  prop- 
erty of  Annie  D.  Bro(fthan.  A  quitclaim 
deed  from  Fred  and  William  EoiA  to  Annie 
D.  Brockhan  Individually,  and  to  her  as 
guardian  of  Willie  Brockhan.  was  wecnted 
on  October  81.  1899,  and  recited  that  the 
lands  described  were  deeded  by  defendants 
to  secure  the  payment  of  the  d^t  sued  on, 
and  it  was  made  for  the  purpose  of  levy 
and  sale  under  filie  provisions  of  the  Code. 
This  deed  was  recorded  In  the  clerk's  office 
on  November  9,  1899.  The  levy  bore  date 
the  same  day.  PlalntUC  also  introduced  va- 
rious deeds  showing  title  to  the  country  prop- 
erty In  question  to  be  In  Annie  D.  Brockiian, 
and  title  to  the  cIQr  property  to  be  one  half 
In  her  and  the  other  half  In  Willie  Brockhan. 
She  further  Introduced  proof  showing  tlie 
amount  of  funeral  expenses  and  taxes  due 
by  the  estate  of  Willie  Brockhan,  and  offwed 
evidence  by  her  affidavit  to  the  effect  that  her 
returns  to  the  ordinary  as  guardian  of  Willie 
Brockhan  did  not.  in  point  of  fact,  correctly 
state  the  cash  she  had  on  hand.  On  the  other 
hand,  evidence  was  Introduced  In  behalf  of  de- 
fendants showing  the  annual  returns  of  Annie 
O.  Brockhan  as  guardian  of  Willie  Brockhan 


to  the  court  of  ordinary  of  Fulton  county  for 
the  years  1891.  1892,  1893.  1^,  and  1895, 
allowed,  approved,  and  recorded,  and  her  final 
return  on  September  8.  1899,  from  which  It 
appeared  tliat  there  was  In  the  hands  of  the 
guardian  cash  to  the  amount  of  $2,830.19. 
Defendants  also  Introduced  application  for 
letters  of  dismissal  filed  by  Annie  D.  Brock- 
iian as  guardian  of  Willie  Brockhan.  dated 
September  8,  1899.  In  tlie  petition  for  dis- 
missal, which  was  duly  signed  by  the  guard- 
Ian,  she  recites  that  she  has  fully  discharged 
the  duties  of  her  trust,  and  Is  legally  entitled 
to  a  discharge  therefrom.  The  above  are,  in 
substance,  all  the  material  facts  In  the  rec- 
ord necessary  to  a  thorough  understanding  of 
the  Issues  involved  In  the  present  case.  After 
hearhig  the  evidence  and  the  arguments  of 
counsel,  the  Judge  granted  an  order  enjoining 
the  defendants  from  selUng  or  proceeding  to 
sell  the  property  under  the  uecntion  sought 
to  be  enjoined  by  the  plaintiff  in  ber  petition, 
upon  which  Judgment  the  defendants  below 
assigned  error  in  their  bill  of  exceptions.  In 
the  opinion  of  the  Judge  giving  reasons  for 
his  Judgment,  it  appears  that  he  baaed,  the 
samft  solely  upon  the  ground  that  the  Judg- 
ment up(m  whi(A  the  fl.  fa.  issued  tras  void, 
because  that  was  «  suit  vsjoa  an  unconditional 
contract  In  writing  in  whldi  Ibe  constitution 
requfares  a  Judgment  to  be  rendered  without 
the  intervention  of  a  Jury. 

1.  We  think  the  Judge  was  wrong  In  his 
condnslon,  and  that  the  authorities  which  he 
cites  to  snstidn  his  position  have  no  applica- 
tion to  this  case.  For  instance,  In  Iiester  v. 
Insuranee  Oa,  6B  Oa.  475,  tt  is  announced  in 
the  beadnote,  "A  verdict.  In  a  dvil  case, 
founded  on  contract,  where  no  issuable  de- 
fense is  filed  on  oath,  Is  UlegaL"  It  will  be 
seen  from  tiie  <vlnlon  of  Judge  Bleckley  In 
that  case  that  the  Judgment  waa  entered  up- 
on the  verdict  found  by  the  Jury,  not  by  the 
judge,  but  was  signed  \3ij  counsel  In  the  usual 
form  of  Judgments  upon  verdicts.  The  ease 
of  Tlppln  T.  Whitehead,  66  Oa.  688,  was  a 
suit  under  the  constitution  of  1868.  which' 
was  brought  on  a  contract  No  defense  vras 
filed.  It  was  simply  held  ttiat  where  a  ver- 
dict was  taken,  and  judgment  entered  there- 
on by  counsel,  it  was  void,  and  that  a  Judg- 
ment by  default  should  have  been  entered  by 
the  court.  The  case  of  Hosely  v.  Walker,  84 
Ua.  274, 10  S.  B.  623.  Cited  by  counsel  for  de- 
fendant in  error.  Is  not  at  all  In  point.  It 
was  simply  decided  there  that  the  suit  was  on 
an  unconditional  contract  In  writing,  and,  no 
issuable  defense  being  filed  under  oath,  a 
Judgment  rendered  by  the  court  without  the 
intervention  of  a  Jury  was  l^al  and  valid. 
The  same  Is  true  of  Stansell  v.  Corley,  81  Ga. 
453,  454,  8  S.  E.  868.  In  fact  our  attention 
has  been  called  to  no  case  in  this  court  wliere 
It  was  ever  decided  that,  in  a  suit  upon  an 
unconditional  contract  In  writing,  the  fact 
that  a  verdict  was  found  would  render  a 
judgment  therein  signed  by  the  Judge  himself 
a  nullity.  The  court  baa  simply  rated  that 
a  Judgment  entered  by  counsel  on  a  v«4ict 
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In  such  a  case  Is  roid.  Tbis  principle  Is  de- 
cided In  Lockett  r.  Usry,  28  Oa.  345.  It  was 
there  ruled  that  a  verdict  rendered  lu  a  case 
where  there  Is  no  Issue  Is  a  nullity,  and  may 
he  treated  as  such.  It  was  further  held.  "Al- 
though the  Judgment  of  the  cottit  purports  to 
be  founded  upon  a  verdict,  and  the  verdict  Is 
void,  still  the  Judgment  can  be  executed,  pro* 
vlded  It  be  good  without  the  verdict"  In 
Coleman  v.  Slade,  75  Ga.  63,  it  was  held,  "The 
notes  Involved  In  this  case  were  unconditional 
contracts  In  writing,  and,  no  Issuable  plea 
having  been  filed,  the  verdict  of  a  Jury  would 
have  been  a  mere  formality,  and  a  Judgment 
by  the  court  was  not  valid."  But  we  do  not 
think  it  follows  that  the  verdict  In  this  case 
was  necessarily  a  nullity.  It  Is  true,  the  note 
'declared  upon  was  an  unconditional  contract 
la  writing,  but  the  petition  goes  further,  and 
seeks  other  relief  besides  a  general  Judgment 
upon  the  note,— alleges  that  a  deed  was  given 
to  secure  the  same,  and  asks  for  a  Judgment 
creating  a  special  lien  upon  the  proper^  de- 
scribed lu  that  deed.  That  deed  was  not  at- 
tached to  the  petition,  nor  was  this  particular 
relief  sought  founded  upon  any  unconditional 
contract  In  writing.  The  case  of  Palmer  v. 
Simpson,  69  Oa.  792,  was  one  w4iere  a  specific 
Ilea  on  certain  property  was  claimed,  and  a 
Judgment  was  sought  to  be  so  molded  as  to 
condemn  such  property.  It  was  held  that  In 
that  kind  of  a  case  the  mode  of  procedure 
was  as  In  equity,  so  far  as  verdicts  and  de- 
-crees  were  concerned,  and  such  cases  did  not 
fall  within  the  constitutional  provision  requir- 
ing the  Judge  to  render  Judgment  1^  default, 
without  a  Jury,  on  an  unconditional  contract 
in  writing.  Noi  would  a  decree  subjecting 
such  property  be  void  because  founded  on  a 
verdict  The  court  farther  remarks  that  this 
•decree  was  signed  and  entered  by  the  court 
Itsdf,  and  differs  ttie  case  of  Iieater  v. 
Insurance  Co^  55  On.  476.  To  say  the  least 
of  It,  the  relief  soogbt  In  the  present  petition 
leaves  It  very  doub^l  whether  tt  could  have 
been  obtained  without  a  verdict  and  this 
court  has  repeatedly  decided  that  In  Such 
cases  the  better  practice  Is  to  obtain  verdltrts, 
and  Jodgmenta  entered  upon  fSum  wlU  not  be 
treated  as  voM  or  nnlUtlea.  See  Xverett  r. 
Westmoreland,  92  Ga.  679,  19  S.  B.  87,  and 
Orow  T.  Mort^^  COh  92  Ga.  815, 19  EL  B.  81, 
.affirming  the  dedsion  In  Ballroad  r.  Foidle- 
ton.  87  Ga.  751,  18  8.  B.  822,  where  it  was 
■decided,  **In  any  case  admitting  of  donbt,  th» 
qnestlon  of  rendering  a  Judgment  by  the  BO- 
perlor  court  wlUiont  a  Jury  is  one  not  InvolT- 
Ing  Jurisdiction,  but  the  proper  ezractse  ot  Jn- 
riBdicti<m;  And  an  inqiroper  decision  of  It  Is 
mcxe  error,  and  win  not  iwder  the  Jndgment 
void.**  We  think  th^  decision  is  directly  ap- 
plicable to  this  case,  as  tbe  present  instance 
involTes  aafflclent  donbt  as  to  whether  tiiere 
should  have  been  a  vwUct  for  the  arolicatlon 
of  tiiat  rule.  If  it  was  an  error,  it  might 
have  been  corrected  upon  proper  motion,  and, 
in  the  event  of  such  motion  being  oTorrnled, 
this  proceeding  could  have  been  reviewed  by 
^rect  bin  of  exertions  to  this  court   Bnt  no 


sudi  steps  were  taken,  no  defense  was  then 
filed  to  the  suit  or  objection  made  to  the 
granting  of  the  special  relief  prayed  for;  and 
we  think  It  was  clearly  too  late,  after  the 
term  of  the  court  at  which  this  Judgment  was 
rendered,  even  If  there  were  any  error  In  the 
rendition  thereof,  to  make  an  attack  on  any 
such  ground. 

2.  It  is  contended  that,  as  the  guardian  had 
no  right  to  thus  create  a  lien  on  the  estate 
of  her  ward,  it  was  a  nullity,  and  hence  the 
Judgment  was  void  as  a  Hen  upon  the  prop- 
erty. There  can  be  no  question  about  the 
fact  tliat  when  a  guardian  signed  a  promis- 
sory note  both  Individually  and  as  guardian 
of  another,  and,  to  secure  the  paymeot  there- 
of, executed  a  deed  to  realty,  one  tract  of 
which  she  owned  In  common  with  the  ward, 
and  the  other  tract  she  owned  absolutdy  by 
herself,  such  deed  passed  to  the  creditor  at 
least  the  guardian's  undivided  Interest  In  the 
land;  and  wliere  In  such  a  case  the  creditor, 
after  obtaining  a  general  Judgment  which 
also  embraced  a  special  lien  on  the  land,  con- 
veyed It  to  the  grantee  Individually  and  as 
guardian,  the  ward  at  the  time  being  dead, 
and  the  guardian  his  sole  heir  at  law.  It  vras 
lawful  for  the  creditor  to  lev7  upon  and  sell 
tbe  land  In  Its  entirety,  as  the  Individual  prop- 
erty of  the  surviving  guardian.  There  Is 
nothing  In  the  contention  that  a  sale  under 
su<ft  clrcumstonces  would  have  created  a 
cloud  upon  the  title,  so  as  to  make  It  unlaw- 
ful for  the  sheriff  to  seize  and  sell  the  entire 
fee  in  the  land;  for  the  public  could  readily 
be  put  upon  notice  that  while  the  Insane  ward 
had,  In  his  lifetime,  an  Interest  In  some  of 
the  property,  yet  he  had  died,  leaving  the  re- 
maining defendant  In  the  case  as  his  aole 
heir,  thus  vesting  In  her  an  absolnte  title  to 
the  same. 

8,  4.  Tlie  Judge,  in  his  opinUm  granting 
the  Injunction,  expressly  holds:  '*It  wHl  be 
noted  that  In  tliis  case  there  la  a  goieral 
judgment  against  Annie  D.  Brockhan  as  an 
Individual)  as  well  as  the  Judgment  gainst 
her  as  ■  guardian.  It  appearing  that  the 
guardian  and  qwul  administratrix  is  also  the 
sole  heir  of  the  ward;  that  She  has  made 
a  solemn  admission  In  Judldo  tliat  she  has 
fully  discharged  tbe  trust  (necessarily  IutoIt- 
ed.  that  she  bad  d^vered  the  propert7  to 
herself  as  heir),  and  asked  to  be  dismissed; 
that  she  tether  really  has  ox  ought  to  have 
ample  funds  in  hand  to  pay- the  debts  of  tbe 
deceased  ward  set  op  by  htt  as  outstanding; 
that  this  proceeding  is  In  equity,  and  la  by 
her  al(me,  and  not  by  any  creditors;  and  that 
she  is  In  poasesdon  of  tbe  land,— I  am  of  opto- 
lon  that  she  cannot  protect  herself  from  levy 
under  a  general  Judgment  against  ber  1^  al- 
leging that  afee  holds  as  guardian  and  quasi 
administratrix  of  tbe  deceased  ward,  and 
would  be  entitled  to  a  year  before  suit  could 
be  brougbt  I  therefore  base  n^  Judgment 
on  the  grounds  indicated,  via.  that  the  verdict 
and  Judgment  are  void."  We  think  tiiere  is 
sufficient  erid»ice  In  tte  record  to  warrant 
the  conclusion  reached  by  the  Judge,  that  tbe 
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-defendant  In  execntion  actually  bad  In  hand 
money  belonging  to  the  ward's  estate,  more 
than  snfflclent  to  pay  all  lawful  claims 
against  the  same,  and  had  filed  an  application 
for  discharge,  alleging  therein  that  the  ward's 
•estate  had  been  fully  administered;  and  It 
was  proper  to  hold  that  tiie  sale  should  not 
te  enjoined  on  the  theory  that  the  guardian, 
the  legal  representative  of  the  ward's  es- 
tate, was  entitled  to  administer  the  same, 
-and  accordingly  entitled  to  an  exemption  of  12 
months  from  legal  interference. 

The  trial  Judge  correctly  ruled  on  all  the 
•questions  Involved  In  the  present  case,  except 
the  one  first  above  dealt  with,  but  erred  In 
granting  the  injunction  on  tlie  ground  that 
the  plalntUTs  Judgment  was  void.  Judgment 
Teversed.  All  the  Justtcet  concmrlng. 


DELANEY  t.  GEORGIA,  a  &  N.  BY.  CO. 
et  al. 

^Supreme  Gonrt  of  South  Carolina.    Aug.  1, 

1900.) 

BAILROADS-OBSTRUCTINa  WATSR  COURSE:- 
ACTION— COMPLAINT-flUFFICIBNCY. 

In  an  action  a^inst  a  railroad  company 
for  obetmctinff  a  water  course,  the  complaint 
alleged  that  aefendant  had  negtigently  con- 
stracted  a  culvert  too  narrow  to  permit  the  wa- 
ter to  pass  through,  as  a  reflult  of  which  it 
was  backed  up  on  plaintiff's  land.  After  alleg- 
ing a  lease  of  the  railroad  from  said  company 
to  the  other  defendants,  the  complaint  alleged 
that  said  lessees  have  "kept  and  maintained, 
with  full  knowledge  of  Its  unlawful  and  negli- 
^nt  construction,  and  without  any  effort  to 
remedy  it,  the  culvert  before  named,  to  the 
■conUnuous  damage  of  this  plaintiff,  as  above 
Alleged."  HM  bad  on  demurrer,  in  tiiat  It  fails 
to  allege  that  defendant  lessees  increased  the 
obstruction  made  by  the  lessor,  or  that  notice 
and  demand  for  removal  of  tlie  same  had  been 
made  on  the  lessees. 

Appeal  from  common  pleas  circuit  court  of 
Lancaster  county;  A.  W.  Buchanan,  Judge. 

Action  by  Robert  H.  Delaney  against  the 
<3eorgla,  Carolina  &  Northern  Railway  Gom- 
paxiy,  the  Seaboard  &  Roanoke  Railroad  Com- 
pany, and  the  Raleigh  &  Gaston  Railway 
Oimpany.  From  an  order  sustaining  a  de- 
murrer to  the  complaint,  plaintiff  appeals. 
Afflnncda 

Green  &  Hlnest  for  appelUmt.  J.  h.  Oleen 
.abd  T.  Y.  WUUamB.  for  respondents. 

J0NB8,  J.  ThlB  appeal  iB  from  an  order 
^sustaining  a  demurrer  to  the  complaint  plead- 
ed fay  the  two  last-named  defendants,  an  the 
srovnd  that  am  to  them  it  failed  to  state 
facts  ■nffldent  to  constltate  the  cause  of  ao> 
tloD.  The  complaint  all^;ed.  In  snlMtance, 
that  the  Georgia,  Can^na  A  Northern  Ball- 
way  Company,  in  building  its  roadbed  over 
jt,  water  course  on  plaintiff's  land,  negligently 
constmcted  a  colTot  too  narrow  to  permit 
the  Tcdome  of  water  to  pass  through  wltii- 
<tvt  flooding,  and  thereby  flooded,  plaintiff's 
land.  Injuring  said  land  and  destroying  his 
-crops.  After  alleghig  a  lease  of  said  rall- 
jx»ad,  etc.,  by  the  Georgia,  Carolina  ft  North- 


em  Railway  Company  to  the  two  last-named 
defendants,  and  stating  particulars  of  dam- 
ages, the  complaint  alleged  that  said  lessees 
since  said  lease  "kept  and  maintained,  with 
full  knowledge  of  its  unlawful  and  negligent 
constmctloD,  and  without  any  effort  to  rem- 
edy It,  the  culvert  before  named,  to  the  con- 
tinuous damage  of  this  plaintiff,  as  above  al- 
leged." The  complaint  did  not  allege  the 
placing  of  any  obstruction  over  said  stream 
by  the  demurrants,  nor  the  Increase  by  them 
of  the  obstruction  alleged  to  have  been  made 
by  their  lessor;  nor  did  the  complaint  allege 
any  demand  upon  the  lessees  for  the  removal 
of  said  obstruction.  The  fundamental  prln- 
dple  governing  questions  of  this  Jdnd  is  that 
In  order  to  constitute  a  cause  of  action  the 
complaint  must  show  a  delict  or  breach  of 
duty  by  defendant  violative  of  plaintiff's 
right  Therefore,  In  Hammond  v.  Railroad 
Ca,  16  S.  C.  574.  the  cmnplaint  was  not  de- 
murrable, because  the  allegations  practical- 
ly amounted  to  a  statement  "that  the  defend- 
ant had  obstructed  the  drainage  of  plaintiff's 
land  by  closing  up  certain  ditches  necessary 
to  secure  that  end,"  such  positive  acts  con- 
stituting the  delict  alleged.  Hence,  with  ref- 
erence to  such  a  (tomplalnt.  the  court  held  it 
error  to  charge  the  Jury  that  defendant,  the 
grantee,  was  liable  for  any  damages  caused  by 
thb  failure  to  remove  the  obstruction  caused 
by  the  acts  of  the  former  company,  the  gran- 
tor. So,  as  applied  to  the  case  before  the 
court  In  that  action,  the  principle  was  an- 
nounced that  the  mere  failure  of  the  grantee 
to  remove  obstructions  placed  by  the  gran- 
tor affords  no  cause  of  action  against  the 
grantee,  and  the  court  stated  that  "the  plain- 
tiff must  go  further,  and  show  that  by  some 
act  of  the  defendant  the  plaintiff's  system  of 
drainage  has  been  obstructed,  or  that  the 
obstructions  caused  by  the  former  company 
have  been  increased."  But  It  should  not  be 
underatood  that  Hammond's  Case  meant  to 
assert  that  in  every  action  against  the  gran- 
tee for  the  continuance  of  a  nolsance  created 
by  the  grantor,  it  was  essential  to  allege  and 
show  that  the  grantee  Increased  the  obstmc- 
tions  consUtnUng  the  nuisance.  That  la 
merely  one  way  by  which  the  delict  of  de- 
fendant may  be  shown,  and  was  a  proper  way, 
under  the  complaints  In  that  case.  We  un- 
derstand it  Also,  to  be  the  law  in  ttils  state 
that  the  grantee  or  lessee  of  the  creator  of 
an  obstruction  constituting  a  private  nuisance 
has  no  duty  to  remove  said  obstmctlon  until 
after  notice  and  demand  for  remoml;  but 
after  such  notice  and  demand  the  continuance' 
of  the  nuisance  becomes  a  nuisance,  and  the 
du^  to  remove  or  compensate  arises.  BlUott 
V.  Bhett  6  Rich.  Law,  420;  Leltzsey  v.  Wa- 
ter^Power  Co.,  47  8.  0.  476,  ^  S.  B.  744,  34  L. 
R.  A.  215;  Townes  v.  City  Conncll,  52  S.  0. 
404,  28  S.  B.  8S1.  In  such  a  case  it  would 
not  be  essential  to  allege  the  placing  or  the 
increasing  of  the  obstruction  by  the  grantee, 
since  the  d^ct  could  be  shown  by  the  con- 
tinuance of  tiie  original  nidsance  after  notice 
and  demand  for  removaL  But  in  t^e  present 
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case  It  was  alleged  that  the  lessor  or  grantor 
placed  or  created  the  obatnictlons,  and  It  was 
not  alleged  that  notice  was  given  to.  and  de- 
mand for  removal  was  made  upon,  the  gran- 
tee or  lessee.  Therefore  it  was  not  error  to 
sustain  the  demurrer  for  failure  to  allege  that 
the  grantee  or  lessee  Increased  the  obstnic- 
tions  made  by  the  grantor  or  lessor.  The  rul- 
ing of  the  circuit  court  Ib  directly  supported 
by  the  case  of  Prlvett  T.  Ballroad  Oo..  54  8.  0. 
98t  32  S.  EL  76,  which  was  largely  based  upon 
the  principles  stated  In  TTammniui  v.  Ballroad 
Co.,  Biq>ra. 

After  the  dismissal  of  the  action  against  the 
two  demurring  defendants,  the  plaintiff  chose 
to  proceed  with  the  case  against  the  Georgia, 
Carolina  &  Northern  Railway  Company,  and 
recovered  a  Judgment  for  damages  for  the 
construction  and  maintenance  of  obstmcttouB 
complained  of,  from  whldi  Judgment  there  is 
no  appeal.  In  such  a  case  it  would  not  be 
proper  to  remand  the  case  with  leave  to 
amend.  Judgment  of  the  drcolt  court  Is  af- 
flzmed. 


RINAKB  T.  VICTOR  MFG.  00. 

(Supreme  Court  of  South  Carolina.    Aug.  1* 
1900.) 

MASTER  AND  SBRVANT— DBFEOTITB  APFIAA.^- 
CES  —  INJURY  TO  SERVANT  —  LIABILITY  OP 
MASTER— INSTRUCTIONS—MATTKRS  OF  FACT 
—ADOPTION  OF  STRUCTURBS— DUTY  TO  RE- 
PAIR. 

1.  An  Instmction  that  where  a  master  allow- 
ed an  Independent  contractor  to  erect  appli- 
ances on  his  premiseB  for  the  use  of  the  con- 
tractor, and  the  master  adopted  and  used  such 
appliances  himself,  or  acquiesced  in  thrir  use 
by  his  servants  while  engaged  In  his  work,  he 
was  as  responsible  for  his  servants'  safety  as 
if  he  had  erected  the  appliances  himself,  was 
pnHKr,  without  submitting  to  the  jury  that 
luch  acquiescence  must  have  been  for  such  a 
period  of  tbne  as  would  indicate  an  adoption  by 
the  master,  since  the  word  "acquiesced"  was 
used  by  the  court  in  the  sense  of  "being  satis- 
fied with,"  and  such  acquiescence  would  amount 
to  an  adoption. 

2.  An  instruction  that  if,  after  an  independent 
contractor  had  quit  a  job  and  left  the  premises, 
the  master  adopted  and  used  the  structures  be 
had  erected,  or  acquiesced  in  their  use  by  bis 
servants,  then  such  structures  became  those 
of  the  master,  and  if,  by  reason  of  his  fail- 
ure to  keep  tbem  in  good  repair,  a  servant  was 
injured,  he  was  responsible  for  the  injury,  was 
not  objectionable,  as  charging  the  jury  in  re- 
spect to  matters  of  fact,  unce  the  court  did 
not  undertake  to  say  what  facts  amounted  to 
an  adoption  of  the  stmcturee. 

3.  Where  a  master  had  provided  several  ways 
of  approach  to  a  building  for  the  use  of  his 
servants,  an  instruction  that,  unless  forbidden 
to  do  so,  his  servants  might  leave  by  any  one 
of  them  which  was  most  convenient,  and  if,  in 
so  doing,  a  servant  was  injured  the  nwll- 
gence  of  the  master  to  keep  It  in  a  reasonably 
safe  condition,  the  master  was  liaUe  for  the 
injury,  was  proper. 

Aiveal  from  common  pleas  circuit  court  of 
Spartanburg  county;  R.  O.  Watts,  Judge. 

Action  by  Fred  Blnake  against  the  Victor 
ManufacturiDg  Company.  From  a  Judgment 
in  favor  of  plaintiff,  defendant  anteals.  Af- 
firmed. 


Haynswortb  ft  Parker  and  HydxlcA  &  WU- 
Bon,  for  appelant    Dnncan  ft  Sanden;  Cor 

respondent 

JONES,  J.  The  appeal  In  tills  case  com- 
plains of  the  charge  to  the  Jury.  So  mucb  of 
the  charge  as  is  relevant  to  the  exceptions 
made  Is  as  follows:  "(1)  A  master  is  bound 
to  provide  reasonably  safe  places  and  struc- 
tures for  his  servants  while  they  are  in  the 
performance  of  his  woxk,  and  reasonably  safe 
approaches  for  the  purpose  of  enabling  tbem 
to  go  to  and  to  depart  in  safety  from  tiielr 
place  of  woric  (2)  Where  a  master  allows  an 
indei>endent  contractor  to  erect  and  use  ap- 
pliances on  hlB  premises  for  the  purpose  of 
carrying  on  the  work  of  such  independent 
contractor,  and  adopts  and  uses  such  appli- 
ances and  structures,  or  acquiesces  in  the 
use  of  such  appliances  and  stmctares  by  tais 
servants  while  they  are  engaged  in  his  work, 
then  such  master  makes  such  appliances  and 
structures  his  own.  and  Is  Just  as  responsible 
for  their  safety  while  they  are  being  used  by 
his  servants  as  he  would  be  if  he  had  erected 
them  himself.  (3)  Where  an  independent 
contractor  erects  certain  si^Iiances  and  struc- 
tures on  the  premises  of  another  for  the  pur- 
pose of  carrying  on  the  work  he  is  engaged 
in,  and  a  master  who  is  also  carrying  on  work 
there  adopts  and  uses  such  appliances,  or 
consents  to  and  acquiesces  In  the  use  of  them 
by  his  servants  while  they  are  engaged  in  his 
work,  such  master  makes  sudi  appliances  and 
structures  his  own  while  hlB  servants  are  us- 
ing them,  and  is  Just  as  responsible  for  their 
being  kept  In  good  repair  while  being  so  used 
as  be  would  be  had  he  erected  them  himself. 
(4)  Where  an  independent  contractor  erects 
structures  and  appliances  on  the  premises  of 
another  for  the  purpose  of  enabling  him  to 
carry  on  his  work,  and  joins  such  appliances 
and  structures  to  those  of  a  master  who  is 
also  engaged  in  carrying  on  work  tliere,  and 
such  appliances  and  structures  are  used  in 
common  by  this  independent  contractor  and 
by  this  master  and  his  servants,  such  master, 
while  the  appliances  and  structures  which 
were  built  by  the  contractor  are  being  used 
by  him  and  his  servants  In  his  work,  be- 
comes responsible  for  their  safety  and  good 
repair;  and  it  he  negligoitly  f^ls  to  keep 
tbem  In  a  reaaonal:^  safe  condition,  and  by 
reason  of  this  a  servant  of  his,  while  in  the 
performance  of  bis  work,  is  injnred,  such 
master  Is  reaponsible  for  such  injuries.  <5) 
Where  a  master  adopts  and  uses  the  stme- 
tures  and  appliances  which  have  been  boUt 
for  the  use  of  another,  or  where  he  consents 
that  his  servants,  wblle  In  tlie  perfMmance 
of  bis  work,  shall  use  them,  thai  he  makes 
himself  responsible  for  ancb  i^^ances  being 
kept  In  a  reasonably  safe  eondlUra;  and  If 
he  negligently  fails  to  do  so,  and  me  of  his 
Bervants,  while  engaged  In  the  mastn^  voik, 
is  on  this  acoonnt  injured,  such  master  Is  n- 
sponriUe  for  aoch  Injuries.  Where  an  in- 
deiwndent  eontnctor  erects  i^n^lances  and 
stroctoreB  im  ttie  premtsai  of  another  for  the 
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purpose  of  enabling  htm  to  carry  on  lila  work, 
and,  after  fab  omtnct  te  orer,  goes  away  and 
leares  racta  api^lancea  and  stractarea  on  sach 
xnremlses,  and  one  wtm  la  to  carry  on  yroA 
there,  as  a  master,  adopta  them  as  his  own, 
or  permits  and  consents  and  acquiesces  in  tin 
me  of  such  appliances  and  structurea  by  his 
■erranta  while  they  are  engaged  In  his  work, 
he  thereby  makes  them  his  own,  and  Is  Jnst 
MB  reeptmslble  for  their  bring  kept  In  a  rea- 
■cmably  safe  condition  aa  he  wonU  be  If  he 
had  erected  fliem  himself.  (7)  If.  after  an 
Independent  contractor  has  qnlt  his  Jobt  and 
left  the  premises  where  he  bad  been  at  work, 
a  master  adopts  and  uses  the  appliances  and 
Btructures  which  this  Independent  contractor 
had  erected,  or  permits  and  acquiesces  In  the 
use  of  them  by  his  senrants  while  they  are 
in  the  performance  of  hia  work,  then  snch  aii- 
idlances  and  stmctnres,  to  all  Intents  and 
purposes,  become  the  appliances  and  atrac- 
tnres  of  the  master;  and  If,  after  thla,  he  neg- 
llgenfly  falls  to  keep  and  maintain  them  In  a 
reasonably  aafe  condition,  and  by  reason  of 
aneb  failure  one  of  hla  servants,  while  In  the 
performance  of  bis  duties,  Is  Injured,  such 
master  Is  responsible  for  such  Injuries. 
Where  a  master  has  prorlded  for  the  use  of 
hla  servants  several  ways  of  ^^rosch  to  a 
building,  or  several  ways  of  entertiv  and 
leaving  it.  a  sorrant  miless  he  la  f  orbiddoi  to 
do  so,  can.  In  going  to  and  leaving  his  work, 
enter  or  leave  by  rither  of  these  ways  that 
may  be  most  eonvenlait  to  him;  and  It, 
while  he  Is  using  any  of  these  ways,  he  Is  In- 
jured by  reaaon  of  the  neglect  of  the  master 
to  keep  this  way  In  a  reasonaUy  safe  «mdl- 
tion,  snch  master  la  responsible  for  such  In- 
lory." 

The  exceptions  made  to  said  charge  are  (1) 
that  It  was  a  Atxge  In  respect  to  matters  of 
t«!t.  in  violation  of  fbe  constitution;  (2)  that 
It  was  wror  to  charge  that  acquiescence  In 
the  use  by  his  servants  of  such  appliances 
and  atmctures  erected  by  the  Independent 
contractor  amounted  to  an  adoption  thereof 
by  the  master,  unless  the  court  qaallfled  sach 
chaise  as  to  dnratlon  and  character  of  use, 
or  nnless  It  was  submitted  to  the  jory  to  de- 
termine whether  or  not  snch  acquiescence 
was  for  snch  period  of  time  or  of  snch  char^ 
aeter  as  would  Indicate  an  adoption  by  the 
master,  and  that  It  should  have  been  sub- 
mitted to  the  Jury  to  determine  what  extent 
and  character  of  use  with  the  knowledge  of 
the  master  would  be  equivalent  to  the  adop- 
tion. The  exceptions  are  not  well  founded. 
The  charge  was  not  In  respect  to  matters  of 
foct,  contrary  to  the  constitution,  but  was 
nothing  more  than  a  hypothetical  statement 
of  facts  as  a  necessary  ttasls  for  the  state- 
ment of  a  legal  proposition.  The  court  prop- 
erly did  not  undertake  to  charge  the  Jury 
what  facts  amounted  to  an  adoption  of,  or 
consenting  acquiescence  in  the  use  by  the 
employes  of,  such  appliances  and  structures, 
but  left  it  to  the  Jury  to  determine  these  mat- 
ters. It  Is  manifest  from  the  connectlcn  that 
(he  court  used  the  term  "acqnleoces**  In  the 


sense  of  "being  satisfied  with,'*  Involving  the 
assent  of  the  will,  and  8u<ih  acquiescence 
would  amount  to  an  adoption  of  sudi  appli- 
ances and  structures;  and  It  Is  not  dlqinted 
that  if  the  master  adopta,  for  tlie  use  of  his 
servants,  andiances  or  structures  erected  by 
an  Independent  contractor,  be  is  responslMe 
for  their  safety  while  being  used  by  his  serv- 
ants In  the  discbarge  of  their  duties.  The 
judgment  of  the  drcidt  court  la  afilrmed. 


WIZfiCXN  V.  BOBTHBRM  RT.  00. 
(Boprame  Oonrt  of  South  OkroUna.    Aug.  2, 
1900.) 

RUOVAL  OF  CAtrsES  —  FOREIGN  CORPORA- 
TIONB-STATUTORY  DOMESTICATION 

—EFFECT— RESIDENCE. 
A  railroad  corpuration,  created  under  the 
laws  of  Virginia,  which  has  com^ied  with  the 
requlrementa  of  Act  March  19,  1896,  providing 
that  such  foreign  corporation  shall  tnereupon 
become  a  domestic  corporatioa,  with  all  the 
rights  and  liabilities  thereof,  is  still  a  nooresl- 
dent  of  Sonth  Carolina,  wltbtn  the  act  of  con- 
gress authorising  the  removal  of  causes  from 
state. to  federal  courts  on  the  ground  of  non- 
residence,  and  hence  Is  entitled  to  have  a  cause 
against  it  in  a  state  court  removed  to  the  Unit- 
ed States  court. 
Pope,  J.,  dissenting. 

■AppMl  firam  common  pleas  clrcidt  court 
of  Fairfield  county;  O.  W.  Buchuian,  Judge. 

Action  by  John  Wilson,  administrator  of 
the  estate  of  Noah  T.  Wilson,  deceased, 
against  the  Southern  Ballway  Company. 
From  a  judgment  In  favor  of  plaintiff,  defend- 
ant appeals.  Reversed. 

B.  L,  Abney,  tor  appellant  O.  T.  Graham 
and  Ragsdale  ft  Ragsdale,  for  respondent 

JONES.  J.  This  action  was  brought  In  the 
court  of  common  pleas  for  Fairfield  county  for 
damages  for  the  alleged  negligent  killing  of 
plaintlft'B  intestote  by  the  defendant  corpora- 
tion, and  resulted  In  a  Judgment  In  favor  of 
the  plaintiff  for  (4.500.  A  i>etltlon  and  bond 
for  the  removal  of  the  cause  to  the  circuit 
court  of  the  United  States  for  the  district  of 
South  Carolina  on  the  ground  of  diTerse  citi- 
zenship was  duly  filed,  and  on  the  call  of  the 
case  for  trial  the  court  (Hon.  O.  W.  Buchanan, 
presiding)  was  asked  to  proceed  no  further, 
except  to  pass  an  order  for  removal.  This 
was  refused,  and  notice  of  appeal  and  excep- 
tions was  Immediately  served.  After  judg- 
ment on  the  verdict  of  the  jury,  exceptions 
were  taken  to  the  order  refusing  to  remove,' 
to  the  ruling  compelling  defendant  to  proceed 
to  trial,  and  to  the  judgment  and  rulings  of 
the  court. 

The  first  question  presented  is  whetba* 
there  was  error  In  refusing  to  remove  ttie 
cause  to  the  United  States  court  The  plain- 
tiff was  a  citizen  of  Sonth  Carolina,  and 
alleged  In  the  complaint  that  the  defendant 
was  a  corporation  under  the  laws  of  this 
state.  The  petition  for  removal  alleged  that 
the  defendant,  at  the  commencement  of  the 
suit  and  at  the  filing  of  the  petition,  was  a 
citizen  and  resident  of  the  stato^f  Tlcglnla, 
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being  a  corporation  created  under  the  laws  of 
tliat  state.    It  Is  not  disputed  tiiat  the  defend- 
ant was  originally  created  a  corporation  under 
tbe  laws  of  Virginia,  and  thereafter  compiled 
-n-lth  the  act  of  the  general  assembly  of  this 
state  approved  March  19,  1S96,  entitled  "An 
act  to  provide  the  manner  In  whldi  railroad 
companies  Incorporated  under  the  laws  of 
orher  states  or  countries  may  become  incor- 
porated in  this  state."   This  act  was  con- 
strued, In  connection  with  section  8,  art.  9,  of 
the  constitution,  in  the  case  of  Railway  Co.  v. 
Tompkins,  48  S.  O.  52,  25  S.  E.  982,  wherein 
the  court,  speaking  by  Judge  J.  D.  Wlther- 
spoon.  said:   "A  state,  by  Its  legislature,  may 
Impose  npon  foreign  corporations,  which  seek 
to  come  within  Its  limits  to  conduct  their 
business,  the  condition  that  they  shall  be  sub- 
jected to  the  duties  and  obligations  of  domes- 
tic corporations;  In  short,  that  they  shall  be, 
when  80  acting  within  the  territorial  limits 
of  the  state,  domestic  corporations,  for  the 
purpose  of  Jurisdiction.   The  question  wlieth- 
er  the  legislature  of  a  state  has  adopted  and 
domesticated  a  corporation  created  by  anotlier 
state  Is  In  any  case  purely  a  question  of  legis- 
lative Intent    6  Thomp.  Corp.  $  7890;  Mur- 
free,  Foreign  Corp.  S  456.   It  was  competent 
for  the  legislature  of  this  state  to  provide  by 
the  act  under  consideration  for  the  adoption  of 
foreign  corporations  as  domestic  corporations, 
without  violating  the  section  of  the  constitu- 
tion above  quoted  [section  8,  art  9].  The 
title  of  the  act  nnder  consideration,  and  the 
tlilrd  section  thereof,  clearly  show  that  such 
was  the  intention  of  the  legislature.  Under 
the  third  section  of  said  act,  a  foreign  corpora- 
tion complying  with  the  provisions  of  said 
act  ipso  facto  becomes  a  domestic  corporation, 
enjoying  the  rights  and  subject  to  the  liabili- 
ties of  domestic  corporations  as  fully  as  if  It 
were  originally  created  under  the  hiws  of  ihfs 
state."   In  that  case  it  was  also  held  that  the 
Southern  Railway  Company  had  compiled 
with  said  statute.   Thereafter,  in  the  case  of 
Mathis  V.  Railway  Co.,  53  S.  0.  267,  31  S. 
2^,  this  court  held  tliat  the  said  Southern 
Railway  Company,  having  become  a  domestic 
corporation  by  compliance  with  said  act 
was  not  entitled  to  the  benefit  of  those  pro- 
visions  of  the  act  of  congress  of  the  United 
States  governing  the  removal  of  causes  from 
the  state  courts  to  the  United  States  circuit 
court  because  of  diverse  citizenship.  We 
have  been  Induced  to  review  the  case  of 
Mathis  V.  Railway  Co.,  supra,  and,  after  care- 
ful consideration,  have  readied  the  conclusion 
that  It  Is  not  in  liarmony  with  the  recent  de- 
cisions of  the  United  States  supreme  court, 
by  which  this  court  must  be  controlled  on 
questions  of  this  kind.    The  Mathis  Case 
was  supposed  to  be  in  harmony  with  the 
decision  in  Memphis  &  C.  R.  Co.  v.  Alabama, 
2  Sup.  Ct.  432,  27  L.  Ed.  518.  wherein  It 
seemed  to  hold  that  the  Memphis  &  Charles* 
ton  Railroad  Company,  previously  Incorpor- 
ated In  Tennessee,  and  afterwards  made  an 
Alabama  corporation  by  the  statutes  of  Ala- 
bama, could  not  remove  Into  the  circuit  court 


of  the  United  States  a  suit  brought  agalDst 
it  In  Alabama  by  a  citizen  of  Alabama.  But 
this  court  failed  to  observe  the  distinction 
between  the  creation  of  a  new  corporation 
out  of  natural  persons,  and  the  mere  adoption 
of  a  foreign  corporation  as  a  domestic  cor- 
poration for  local  purposes.  A  corporation  is 
Indisputably  presumed  to  be  composed  of 
citizens  of  the  state  creating  it  and  for  pur- 
poses of  federal  Jurisdiction  the  dtizensbJp  of 
its  corporators  is  imputed  to  the  corporation. 
In  the  case  of  Railway  Co.  v.  James,  16  Sap. 
Ct  627,  40  L.  Ed.  808,  the  supreme  court  of 
the  United  States  refused  "to  extend  the  doc- 
trine of  indisputable  citizenship,  so  that  if 
a  corporation  of  one  state,  indisputably  taken, 
for  the  purpose  of  federal  Jurisdiction,  to  be 
composed  of  citizens  of  such  state,  is  author- 
ized by  the  law  of  another  state  to  do  busi- 
ness therein,  and  to  be  endowed  for  local 
purposes  with  all  the  pow^  and  privilegea  of 
a  domestic  corporation,  such  adopted  corpora- 
tion shall  be  deemed  to  be  composed  of  dti- 
zeuB  of  the  second  state.  In  such  a  sense  as  to- 
con  fer  jurisdiction  on  the  federal  court  at 
the  suit  of  a  cltbien  of  the  state  of  Its  original 
creation."  As  the  right  of  removal  depends 
upon  diverse  citizenship,  we  take  It  that  the 
United  States  court  up<Hi  the  principle  an- 
nounced above,  would  not  extend  the  doctrine 
of  indisputable  citizenship  to  a  corporation 
originally  created  In  one  state,  and  after- 
wards adopted  as  a  domestic  corporation  In 
another  state,  so  as  to  make  such  adopted  cor- 
poration a  citizen,  also,  of  the  second  state. 
This  we  think  is  made  clear  by  the  following 
language  of  the  court  in  the  James  Case,  re- 
ferring to  an  act  by  the  legislature  of  Arkan- 
sas similar  to  the  South  Carolina  act  under 
which  defendant  hecame  a  domestic  corpora- 
tion: "It  is  true  that  by  the  subsequent 
act  of  1SS9,  by  the  proviso  to  the  secoQd  sec- 
tion, it  was  provided  that  every  railroad  cor- 
poration of  any  other  state  which  had  there- 
tofore leased  or  purchased  any  railroad  in  Ar- 
kansas should  within  60  days  from  the  pas- 
sage of  the  act  file  a  certified  ct^y  of  its 
articles  of  Incorporation  or  charter  with  the 
secretary  of  state,  and  shall  thereupcm  be- 
come a  corporation  of  Arkansaa,  anything  In 
its  articles  of  incorporation  or  charter  to  the 
contrary  notwithstanding;  and  it  appears  that 
the  defendant  company  did  accordingly  file  a 
copy  of  Its  articles  of  incorporation  with  the 
secretary  of  the  state.  But  whatever  may  be 
the  effect  of  such  legislation,  in  the  way  of 
subjecting  foreign  railroad  companies  to  cm- 
trol  and  regulation  by  the  local  laws  of  Ala- 
bama, we  cannot  concede  that  it  availed  to 
create  an  Arkansas  corporation  out  of  a 
foreign  corporation.  In  such  a  sense  as  to 
make  It  a  citizen  at  Arkansas,  within  the 
meaning  of  the  federal  constitution,  so  as  to 
subject  it,  as  such,  to  a  suit  by  a  dtisen  of 
the  state  of  its  origin.  In  order  to  bring 
such  an  artlfldal  body  as  a  corporation  within 
the  spirit  and  letter  of  that  constitutloii,  as 
construed  by  tlie  decisions  of  this  court  it 
would  be  necessary  to  create  it  out  of  uatoral 
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persona,  whose  dtlzenslilp  of  the  state  creat- 
ing It  could  be  Imputed  to  the  corporation 
itself.  But  It  l8  not  pretended  In  the  present 
case  that  natural  persons,  resident  in  and 
citizens  of  Alabama,  were  by  the  legislation 
In  question  created  a  corporation,  and  that 
therefore  the  citizenship  of  the  individual 
corporators  is  imputable  to  the  corporation." 
By  reference  to  the  South  Carolina  statute 
referred  to,  It  will  be  seen  that  It  did  not 
undertake  to  create  a  new  corporation  out  of 
natural  persons,  but  merely  provided  a  mode 
by  which  foreign  corporations  might  become 
domestic  coiporatlons.  Section  3  provides 
"that  when  a  foreign  corporation  complies 
with  the  provisions  and  requirements  of  thl^ 
act  [by  filing  In  the  office  of  the  secretary  of 
state  a  copy  of  its  charter,  paying  therefor 
such  fees  as  may  be  required  by  law,  and 
causing  a  copy  of  such  charter  to  be  recorded 
in  the  office  of  the  register  of  mesne  ccmvey- 
ancea  or  clerk  of  the  court  of  common  pleas. 
In  each  county  in  which  such  company  or 
corporati<m  desires  or  proposes  to  carry  on 
Its  business  or  acquire  or  own  property],  it 
[the  foreign  corporation]  shall  ipso  facto 
become  a  domestic  corporation,  and  shall  en- 
Joy  the  rights  and  be  subject  to  the  liabilities 
of  such  domestic  corporation;  it  may  sue  and 
be  sued  In  the  courts  of  this  state,  and  shall 
be  subject  to  the  JurlsdictlMi  of  this  state 
as  fully  as  if  It  were  originally  created  under 
the  laws  of  the  state  of  South  Carolina."  In- 
asmuch as  this  legislation  and  the  proceedings 
thereunder  created  no  new  corporation  out  of 
natural  persons,  but  merely  domesticated  or 
adopted  an  existing  corporation,  there  can 
be  no  dtlzensbip  of  corporators  imputed  to 
the  corporation  as  adopted,  except  the  Indis- 
putable citizenship  of  the  original  corporators. 
So,  in  the  case  of  Louisville,  N.  A.  &  C.  Ry. 
Co.  T.  LouIsTlUe  Trust  Co.,  19  Sup.  Ct.  817,  4S 
L.  Ed.  lOSl,  the  court,  citing  James'  Case, 
supra,  held  that  for  purposes  of  federal  Juris- 
diction a  corporation  remains  a  citizen  of  the 
state  originally  creating  it,  notwithstanding 
it  be  afterwards  also  made  a  corporation  of 
another  state. 

In  the  argument  of  the  case  of  McCabe  t. 
Railway  Co..  36  S.  B.  1024,  which  was  heard 
during  the  present  term,  and  involved,  also, 
the  question  of  removal,  counsel  for  appellant, 
Messrs.  Andrew  Crawford  and  J.  S.  Muller, 
raised  a  point  not  directly  raised  in  the  case 
at  bar.  but  which  we  deem  proper  to  be  con- 
sidered now,  viz.  whether  the  defendant  can 
be  considered  a  nonresident  of  this  state,  in 
the  sense  of  the  federal  statute  of  1887-88, 
governing  removal  of  causes.  In  the  first 
place,  the  petition  for  removal  alleges  that 
the  defendant  la  a  nonresident  of  this  state. 
This  allegation  of  fact  was  not  traversed, 
and,  as  we  understand,  is  not  properly 
traversable,  except  in  the  circuit  court  of  the 
United  States  after  removal.  Therefore,  for 
the  purposes  of  the  present  contention,  it 
appears  as  a  fact  that  the  defendant  is  a  non- 
resident of  this  state.  In  the  second  place, 
while  "citizenship,"  and  "residence"  are  not 
always  synonymons,  we  are  of  opinion  that 


a  foreign  corporation,  though  domesticated 
in  this  state,  being  a  citizen  of  the  state  origi- 
nally creating  It,  must  be  deemed  to  have  its 
domicile  or  residence  in  the  state  of  Its  crea- 
tion, and  so  is  a  nonresident  of  this  state.  In 
the  sense  of  the  statute  governing  removals, 
whatever  may  be  the  view  as  relating  to 
mere  local  matters  not  affecting  federal  Juris- 
diction. As  stated  in  Ex  parte  Shaw,  12  Sup. 
Ct  037,  36  L.  Ed.  771,  "The  legal  existence, 
the  home,  the  domicile,  the  habitat,  the  resi- 
dence, the  citizenship,  of  a  corporation,  can 
only  be  in  the  state  by  which  it  was  created, 
although  It  may  do  bushiess  in  other  state* 
whose  laws  permit  it" 

We  must  therefore  hold  that  the  defendant 
was  entitled  to  remove  the  cause  to  the  cir- 
cuit court  of  the  United  States,  being  a 
citizen  and  resident  of  Virginia,  and  that  tt 
was  error  to  proceed  with  the  trial  In  the 
state  court  This  conclusion  renders  it  un- 
necessary to  consider  any  other  question  pre- 
sented. The  Judgment  of  the  drcult  court  1» 
leTetsed. 

POPB,  J.,  dissents. 
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(Snpreme  Court  of  South  Osrollna.  Aug.  2, 
1900.) 

BULDING  CONTRACT— RESGIB8I0N— DAHAGBS- 
HVIDENCB— PROFITS— NONSUIT 
—INSTRUCTIONS. 

1.  In  as  action  for  damages  for  the  wrong- 
ful reBcissIon  of  plaintiff's  contract  to  build  de- 
feodant's  power  oonse  and  bams,  it  was  not  er> 
ror  to  permit  plaintiff,  who  was  an  experienced 
contractor,  and  had  obtained  rdiable  estimates 
on  much  of  the  work,  to  testify  what  waa  the 
differeoce  between  the  cost  of  the  work  to  him 
and  bis  bid  to  the  defendant  especially  as  other 
witnesses  testified  to  the  same  point  without 
objection. 

2.  In  an  action  for  the  wrongful  resclsaion  of 

Elalntiff's  contract  to  erect  defendaat's  power 
ouse  and  barns,  the  error,  if  any,  of  allowing 
an  answer  to  the  question  when  the  buildines 
were  completed  by  the  one  who  did  die  work, 
was  harmless. 

3.  In  an  action  for  the  wrongful  resdsdon  of 

Eiaintiff's  contract  to  erect  defendant's  power 
ouse  and  bams,  where  the  making  and  breach 
of  the  contract  and  the  damages  were  all  in 
Issue,  and  there  was  some  e^dence  on  all  of 
them,  a  denial  of  a  nonsuit  was  proper. 

4.  Where  plaintiff,  at  defendant's  request  Wd 
on  the  erection  of  certain  bnildings  for  defend- 
ant, and  his  bid  was  accepted,  and  thereafter, 
without  cause,  defendant  refused  to  allow 
plaintiff  to  do  the  work,  it  was  not  error  for 
the  court  to  charge  that  plalntifFs  prospective 
profits  on  the  contract  mi^ht  be  considered  in 
aaseBSing  damages,  since  toe  profits  on  a  con- 
tract of  this  nature  are  susc^itible  of  close- 
approximation  in  advance. 

5.  Where  the  charge  of  the  court  states  tacts 
In  hypothetica]  form,  for  the  purpose  of  declar- 
ing the  iaw  thereon.  It  is  not  a  violation  of 
Const  art.  6,  9  26,  providing  that  the  Judge 
shall  not  charge  the  jury  on  matters  of  fact 
but  shall  declare  the  law. 

Ap2>eal  from  common  pleas  circuit  court 
of  Charleston  county;  J.  C.  Elugh,  Judge. 
Action  by  Edward  N.  Jenkins  against  the 
I  CbarleBtoa  StreetRiyiwa|^  Ct^^gte*"^ 
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a  Judgment  for  plalntUt  defendant  appeals 
Affirmed. 

Mordecal  &  QadsdeOt  for  appellant  Treu- 
taolm,  Bbett  ft  Miller,  for  reepotadent 

POPE,  J,  Id  an  action  to  recoTcr  damagoB 
for  breach  of  contract,  tfae  plaintiff  recovered 
a  Jadgment  against  tbe  defendant  tor  the  sum 
of  7800.  After  judgment  thereon,  the  defend- 
ant appealed  to  this  conrt  on  three  grounds: 
First,  that  the  circuit  Judge  erred  in  admit- 
ting certain  testimony;  second,  that  the  dr- 
cult  Judge  erred  In  overruling  defendant's 
motion  for  a  nonsuit;  third,  that  the  circuit 
Judge  erred  In  his  charge,  and  also  in  his  re- 
fusal to  charge  the  Jury.  We  will  examine 
these  grounds  of  appeal  In  their  order. 

The  circuit  Judge  allowed  the  plaintiff, 
Edward  N.  Jenkins,  while  on  the  wituess 
stand,  to  detail  the  grounds  upon  which  he 
had  based  his  claim  for  damages,  by  stating 
bow  he  reached  his  conclnslon  that  the  de- 
fendant railway  company  had  damaged  him 
in  the  sum  of  |1,000  In  refusing  to  award 
him,  or,  rather,  In  canceling,  the  contract  for 
the  construction  of  the  power  honee  of  de- 
foidant,  and  also  In  allowing  the  same  wit- 
ness to  detail  the  grounds  whereon  he  thought 
the  defendant  electric  railway  company  had 
Injured  him  in  the  sum  of  $1,750  In  can- 
celing the  contract  for  building  the  car  bam 
of  defendant  In  his  complaint  plaintiff  bad. 
In  effect  alleged  that  be  was  a  contractor  In 
the  city  of  Charleston,  S.  C,  of  experience, 
skill,  and  responsibility;  that  on  the  13tb  day 
of  February,  1807,  the  defendant  electric  car 
company,  a  corporation  nnder  the  laws  of 
this  state,  offered  the  cmtract  of  building  the 
power  house  and  the  car  bam  of  the  defend- 
ant comi>any  according  to  certain  plans  and 
speclflcadons;  that  the  plaintiff,  at  Its  In- 
stance and  request  put  in  his  bid  to  do  that 
work,  along  with  four  other  separate  con- 
tractors, and  tbat  in  the  preparatlra  of  plain- 
tiff's said  bid,  be  was  subjected  to  labor  and 
expense  therefor;  that  on  Monday  afternoon, 
the  16tb  day  of  February,  1897,  at  the  hour 
of  6  o'clock,  and  In  the  presence  of  all  of 
said  five  contractors,  their  respective  bids 
were  opened,  and  It  was  then  discovered  and 
announced  that  the  plaintiff's  bid  for  the  con- 
struction of  each  of  the  two  buildings  was  the 
lowest  and  that  tfae  defendant  then  announ- 
ced that  in  a  few  days  It  would  communicate 
with  the  plaintiff  touching  said  contract;  that 
on  the  17th  day  of  February,  1897,  the  de- 
fendant by  letter,  requested  the  plaintiff  to 
call  at  Its  office  on  that  day;  that  the  plain- 
tiff did  call,  and  then  and  there  arranged 
with  the  defendant  that  the  1st  day  of  Hay, 
1897,  should  be  Inserted  In  the  contract  as 
the  day  on  which  the  plaintiff  was  to  com- 
plete the  two  buildings,  and  also  that  tlie  de- 
murrage of  $25  Inserted  In  the  contract  should 
be  changed  to  $50  per  day  after  May  1,  1897, 
until  contract  fihould  he  completed;  that  aft- 
erwards, but  in  the  same  Interview,  the  de> 
fendant  insisted  that  plaintiff  should  obtain 
a  bond  of  some  solvent  aore^  (wmpany.  In 


the  penal  sum  of  $7,600,  for  the  blthful  per- 
fwmance  of  said  contract  by  tiie  plaintiff; 
that  although  no  such  stipulation  or  ocmdl- 
tlon  had  ever  been  mentimed  before  tietween 
these  parties,  yet  he  agreed,  and  went  ont  to 
see  If  he  conld  arrange  with  some  said  com- 
pany, and  soon  returned  to  the  defendant 
office  with  the  Informatkm  tiiat  the  America 
Surety  Company,  a  corporation  located  in 
New  York  City,  and  which  only  issued  poli- 
cies or  bonds  from  the  home  office.  In  New 
York  City,  would  sign  his  bond  as  his  surety; 
that  then  this  plaintlfTs  contract  with  the  de- 
foidant  was  complete;  that  notwithstanding 
it  would  take  a  reasonable  time  to  complete 
tiie  bond,  the  defendant  through  its  attorney, 
F.  Moultrie  Mordecal,  Esq.,  when  the  plaintiff 
had  announced  that  he  had  made  arrange- 
ments with  the  Charleston  agents  and  attor- 
neys of  the  America  Surety  Company  for 
said  bond,  at  once  thereafter  announced  that 
said  bond  should  be  filed  with  the  defendant 
by  12  m.  o'clock  on  the  next  day,  the  18th 
of  February,  1897,  though  afterwards  this 
arrangement  was  by  the  defendant  extended 
to  6  o'clock  of  the  afternoon  of  the  18tb  of 
February,  1897;  that  such  condition  being 
impossible  of  performance,  for  lack  of  rea- 
sonable time,  the  defendant,  In  disregard  of 
plalntifTs  rights,  awarded  the  contract  to 
the  bidder  next  to  the  plaintiff  In  the  lowest 
amount  bid. 

The  first  and  second  ezceptlMis:  Ttie  two 
questions  admitted  over  defendant's  objec- 
tion were:  (1)  "What  was  the  difference  be- 
tween the  cost  of  completing  the  contract, 
to  yon,  and  the  bid  which  yon  made  to 
tfae  company?"  f2)  "When  was  ttie  work 
finished  by  Mr.  Oliver?'*  Great  care  Is  ob- 
served in  courts  to  prevent  any  testimony  re- 
lating to  breaches  ot  contracts,  when  such 
testimony  is  speculative  and  uncertain  in  Its 
character.  And  this  Is  entirely  proper.  Wit- 
nesses should  always,  when  they  can  do  so, 
speak  from  direct  knowledge.  The  very  best 
that  any  witness  can  do  la  to  detail  tects. 
It  Beans  to  ns  that  a  man  who  has  devoted 
his  life  In  acquiring  the  mastery  over  ^ow 
classes  of  knowledge  which  enter  in  to  make 
a  contractor  may  be  said  to  have  the  power 
to  make  estimates  of  the  cost  of  a  proposed 
building,  so  that  he  can  announce  the  cost  of 
such  building.  This  witness  testified  that  be 
bad  estimates  made  by  experienced  subcon- 
tractors of  much  of  the  work.  This  being  so, 
we  do  not  see  why  his  testimony  was  not  ad- 
missible. Feaster  v.  Cotton  Hills,  61  S.  0. 
14S,  28  S.  E.  801,  is  a  very  good  lllnstratloa 
of  this  doctrine.  So,  too,  Hoorer  t.  Andrew*, 
89  S.  C.  427,  17  S.  E.  MS.  where  a  man  was 
allowed  to  recover  the  difference  between  the 
market  price  of  certain  cords  of  wood  (36 
cords),  and  what  those  36  cords  would  have 
cost  to  render  them  marketable.  Is  this  not 
the  same  principle?  But  apart  from  all  tbls, 
In  the  case  at  bar  tfae  witness  H.  P.  Zacbi- 
rla  testified,  wlttwut  any  objection  tfaereto, 
to  the  same  matters  covered  by  plaintiff's 
testimony  on  tUi  point  Nqw,  aa  to  tfae  sec- 
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ond  question,  relatlnff,  as  it  does,  to  the  time 
employed  by  Mr,  Oliver  In  completing  these 
bufldlngs.  we  can  see  no  harm  to  the  defend- 
ant from  any  answer  to  this  question.  Possi- 
bly It  might  seem  to  develop  any  hypocrisy  In 
the  defendant,  if  any  such  existed,  as  to 
the  deep  anxiety  professed  by  the  defendant 
to  have  the  work  finished  by  May  1,  1807, 
when  it  was  shown  that  such  work  was  not 
actually  finished  until  July  1,  1897,  and  no 
complaint  was  ever  made  by  it  Ihese  ex- 
ceptions are  overruled. 

The  tiiird  ground  of  complaint  ui^ed  by  the 
defendant  against  the  rulings  of  his  honor, 
the  circuit  Judge,  related  to  his  declining  to 
grant  the  defendant's  motion  for  a  nonsuit. 
The  rule  governing  nonsuits  is  so  well  set- 
tled that  no  extended  reference  to  the  rule  In 
the  abstract  is  necessary.  Was  there  any  ma- 
terial testimony  bearing  on  the  Issues  de- 
Tel<^>ed  by  the  pleadings  In  the  case  at  bar? 
The  circuit  Judge  decided  that  there  was  some 
such  tratlmony.  We  agree  with  him.  The 
contract  was  in  Issue.  There  was  testimony 
bearing  on  it  The  breach  of  the  contract 
was  In  Issue,  and  there  was  testimony  bearing 
on  that  issue.  There  was  some  testimony  re- 
lating to  the  amount  of  damages  resulting 
from  the  breach  of  the  contract  These 
things  being  true,  the  nonsuit  would  have 
been  highly  improper  by  the  circuit  Judge. 

We  will  now  pass  npon  the  sixth  and 
eighth  grounds  of  appeal  together,  as  they  re- 
late to  the  same  matter:  "Slxtli.  Because 
his  honor  erred  in  charging  the  Jury  as  fol- 
lows: 'Next  you  would  consider  the  claim 
of  the  plaintiff  that  he  lost  the  profits  on  his 
contract  by  reason  of  the  breach  by  the  de- 
fendant When  a  man  makes  a  contract  with 
another,  he  Is  entitled  to  the  benefits  of  that 
contract;  and,  if  one  of  the  benefits  is  a  cer- 
tain amount  of  profit  he  Is  entitled  to  re- 
ceive that  benefit.  If  the  other  side  violates 
the  contract  and  deprives  him  of  that  benefit, 
along  with  others,  be  Is  entitled  to  recover 
the  amount  of  sach  profits  from  the  party 
violating  the  contract'— hut  should  hare  char- 
ged the  Jury  that  the  profits,  in  an  action  of 
this  kind,  oonld  not  be  recovered."  "Eighth. 
Because  Us  honor  erred  in  refusing  to  charge 
the  fittb  request  of  the  defendant  which 
reads  as  follows:  'The  profits  which  might 
have  resulted  from  a  building  contract  upon 
which  no  work  has  been  done  cannot  be  con- 
sidered as  an  element  of  damages,  as  the 
same  are  too  vague  and  speculative."*  It 
seems  to  us,  if  the  testimony  established  the 
existence  of  a  contract  between  these  liti- 
gants, and,  further,  that  tiiere  was  testimony 
that  the  defmdant  made  a  breach  of  said  con- 
tract and  also  that  there  was  testimony  that 
audi  a  breach  of  said  ccmtract  was  the  direct 
cause  of  damage  to  the  plalntlfF,  which  said 
damage  could  be  estimated  In  dollars  and 
cents,  thai  It  was  pnver  for  the  circuit  Judge 
to  submit  such  questions  to  the  Jury.  We 
cannot  as  a  court,  conBlder  whether  the 
Jury  allowed  too  much  m<ney  to  the  plaintiff 
for  defendant*s  alleged  wroi^dolng.  The 


"case"  shows  that  this  question  was  not  pre- 
sented to  the  circuit  Judge  in  a  motion  for  a 
new  trial  on  the  ground  of  excessive  damages. 
For  the  circuit  Jndge  to  hare  charged  the 
fifth  request  embodied  in  tbe  eighth  ground 
of  appeal,  would  hare  required  that  he  charge 
the  Jury  that  no  work  on  tbe  contract  had 
been  done  by  the  plaintiff.  As  our  views 
have  been  expressed  on  this  matter  In  our 
consideration  of  tbe  first  and  second  grounds 
of  appeal,  we  will  not  linger  here.  These 
exceptions  are  overruled. 

We  will  next  consider  the  remaining  ex- 
ceptions in  one  group,  relating,  as  they  do,  to 
an  alleged  violation  by  the  circuit  Judge  of 
the  conetltutitm.  which  forbids  a  circuit  Judge 
to  cliarge  the  Jury  upon  the  facts,  namely: 
"Fourth.  Because  his  honor  erred  in  chai^ng 
the  Jury  as  follows:  'And  so  if  you  find  from 
the  testimony  that  the  defendant  did  impose 
upon  him  the  additional  condition  that  he 
should  give  bond  In  a  surety  company,  and 
that  he  proposed  to  give  a  bond  in  a  certain 
surety  company,  which  was  acceptable  to  the 
defendant  and  with  which  proposition  it  sig- 
nified its  satisfaction  and  acceptance,  then 
the  plaintiff  was  entitled  to  a  reasonable  time 
within  which  to  comply  with  the  condition 
by  giving  bond;  and  if  you  should  find  from 
the  testimony  that  the  surety  company  In 
which  he  proposed  to  s^ve  his  bcmd,  and  in 
which  the  defendant  street-railway  company 
agreed  to  accept  his  bond,  was  not  in  the  city 
of  Charleston,  but  was  at  a  distance  from 
the  city,  then  it  would  be  a  matter  for  you  to 
consider  as  to  what  would  be  a  reasonable  time 
within  which  the  plaintiff  could  comply  with 
the  condition  thus  fixed,  and  give  the  bond 
in  that  company,— the  company  which  had 
been  tendered  and  accepted  as  his  surety  by 
the  defendant'— as,  in  so  charging,  his  honor, 
the  circuit  Judge,  charged  the  Jury  in  respect 
to  a  material  question  of  fact  In  the  case,  in 
violation  of  section  26  of  article  5  of  the  con- 
Btitutlon  of  this  state.  Fifth.  Because  his 
honor  erred  in  charging  tbe  Jury  as  follows: 
'And  if  you  should  find  further,  from  the  te» 
timony.  that  the  defendant  itself  prevented, 
by  curtailing  the  time  within  which  he  was 
to  give  bond  to  such  an  extent  as  that  it 
didn't  allow  him  a  xeasonable  time,  and  that 
it  thus  prevented  his  giving  bond  and  com- 
plying with  that  condltkm,  then  the  i^intiff 
would  still  have  the  right  to  insist  that  be- 
cause of  the  wrongful  Interference  of  the  d^ 
fendant  he  had  been  prevented  from  oomp^- 
ing  with  that  condition,  and  to  hislst  that  his 
ccmtract  should  be  accepted  and  compiled- 
with  on  the  other  side^  or  that  the  other  side 
should  make  him  Just  compensation  tot  ita 
breach  of  contract.'— as,  in  so  charging,  his 
h<mor.  the  circuit  Judge,  diaxged  the  Jury  In 
respect  to  a  material  question  of  fact  in  the 
caae,  in  violation  of  section  26  of  article  6  oC 
the  constitution  of  this  state"  "Seventh.  Be- 
cause his  honw  wred  In  idiarging  the  Jury  as 
t<rilows:  'In  othor  worOi.  to  express  ft  more 
definite,  Mr.  foreman,  that  Mr.  A.,  we  will 
say,  bad  agreed  to  furnish  so  many  thousand 
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brick  at  (xrtaln  Qgure«,  and  that  Mr.  A.  was 
a  reliable  man,  able  to  perform  his  contract, 
or  able  to  respond  in  damages  for  the  breach 
of  his  contract,  and  that  Mr.  B.  bad  promised 
to  furnish  Ume  and  cement,  or  that  Mr.  A. 
and  Mr.  B.  were  selling  these  articles  at  that 
price,  and  that  this  plaintlCF  was  able  to  buy 
these  ai'tlcles  at  the  price  himself,'— as.  In  so 
charging,  his  lionor,  the  circuit  Judge,  charged 
the  Jury  in  respect  to  a  material  question  of 
fact  in  the  case,  in  violation  of  section  26  of 
article  6  of  the  constitution  of  this  state." 
"Ninth.  Because  his  honor  erred  In  charging 
the  fourth  request  to  cha^  of  the  defendant, 
—erred  In  qualifying  same  and  charging  the 
Jury  as  follows:  'That  must  be  qualified,  Mr. 
foreman  and  gentlemen.  A  person  who  falls 
to  do  these  things  of  his  own  motion  or  of  his 
own  fault  cannot  maintain  such  an  action, 
but  a  person  placed  in  that  position,  and  who 
fails  to  perform  these  conditions,  of  executing 
or  furnishing  a  bond  and  executing  a  con- 
tract, because  of  the  onlawful  and  unrea- 
sonable Interference  of  the  other  side,  still  has 
the  right  to  Insist  either  upon  the  perform- 
ance of  bis  contract,  or  to  recover  compensa- 
tion from  the  other  side  for  the  breach  of 
contract,'— as.  in  so  charging,  his  honor,  the 
circuit  Judge,  charged  the  Jury  In  respect  to  a 
material  question  of  fact  In  the  case,  in  vitia- 
tion of  section  26  of  article  6  of  the  consttta- 
tlon  of  this  state." 

We  will  first  consider  the  fourth  and  fifth 
exceptions.  Our  constitution  does  state  this 
negation  of  power  In  the  circuit  Judge.  Arti- 
cle 6,  S  26:  "Judges  shall  not  charge  Joiies 
In  respect  to  matters  of  fact,  bnt  shall  declare 
13ie  law."  Bere  It  la  evident  that  the  circuit 
Judge  can  no  longer  state  the  testimony.  In 
NorrlB  T.  CUnkacales,  47  S.  C  4SS,  25  S.  E. 
797,  which  was  decided  in  October,  1806.  the 
acting  Justice  of  this  eonrt  (Judge  Benet)  with 
a  great  deal  of  care  and  ability  reviewed  most 
of  the  cases  on  the  subject  of  the  charge  of 
the  presiding  Judge  to  the  Jury  with  refer- 
ence to  the  pn>vl8i(m  of  the  constitution  of 
1868  on  this  matter,  and  traced  the  results 
wrought  by  article  5.  fi  26,  of  the  constttntlon 
of  1S95.  He  deduced  certain  rules  on  this 
BObJect,  in  these  wwds:  "And  any  direct 
reference  to  the  testimony  In  charging  a  Jury, 
any  expression  as  to  what  18  In  evidence,  any 
remark  that  would  amount  to  a  stating  of  the 
testimony  In  whole  or  In  part,  Is  absolutely 
prohibited.  At  the  same  time,  we  cannot 
presume  that  it  was  the  Intention  of  the 
framert  of  the  new  constitution,  many  of 
whom  were  members  of  the  bar,  and  learned 
In  the  taw,  and  familiar  with  the  decisions 
of  this  court,  to  require  trial  Judges,  in  their 
charges,  to  declare  the  law,  and  yet  forbid 
them  to  base  that  law  upon  any  foundation, 
by  which  alone  they  can  make  it  apply  to  a 
given  case.  The  constitutional  mandate  Is 
that  they  ihall  declare  the  law.'  *  *  • 
Now,  It  must  be  found  solely  In  the  latter,— a 
nppoaed  Btate  of  facts.  [Italics  ours.]  We 
therefore  conclude  and  hold  GM  as  It  would 
be  Impoasible  to  declare  the  law  appBcaUa 


to  a  case  on  trial,  without  connecting  the  legal 
principles  Involved  with  some  state  of  facta, 
actual  or  hypothetical,  It  was  the  intention 
of  the  framers  of  the  new  constitution,  in 
amending  section  26  of  article  4  [constltatlon 
of  186S],  that  the  trial  Judge,  In  charging  the 
law  of  the  case,  should  lay  before  the  Jury 
that  law  as  applicable  to  a  supposed  state  of 
tacts,  but  that  In  so  doing  he  should  care- 
fully avoid  repeating  the  evidence  on  the 
facts  at  issue,  making  no  statement  of  the 
testimony  either  in  whole  or  In  part.  We  are 
clearly  of  the  opinion  that  under  section  26, 
as  It  now  reads,  a  Judge  may.  in  declaring 
the  law  applicable  to  the  case,  base  that  law 
upon  hypothetical  findings  of  fact  by  the  Jury, 
and  instruct  the  Jury  that,  if  they  believe  so 
and  so  from  the  evidence  they  have  beard, 
then  such  and  such  will  be  the  result  In  so 
doing,  if  he  be  careful  not  to  repeat  any  of 
the  testimony,  nor  intimate  directly  or  indi- 
rectly what  is  In  evidence,  he  will  be  charge- 
able neither  with  stating  the  testimony,  nor 
with  charging  In  respect  to  matters  of  fact" 
There  was  no  Issue  between  these  parties 
litigant  that  a  bond  was  required  by  the  de- 
fendant in  a  surety  company,  and  that  the 
American  Surety  Company  was  that  compa- 
ny. The  pleadings  and  correspondence  on 
both  sides  show  this.  Then  where  was  It 
Illegal  in  the  circuit  Judge  dedarlng  the  law 
In  the  hypothetical  case  set  up  in  these  two 
grounds  of  appeal?  Let  the  exceptions  be 
overruled.  We  overrule  the  seventh  ground 
of  appeal,  for  the  reasion  that  up<Hi  Its  very 
face  It  appears  that  the  law  declared  was 
based  upon  a  purely  hypothetical  case. 

As  to  the  last  exception  (the  ninth),  we  wm 
say  that  the  defendant  had  requested  the 
presiding  judge  to  charge  as  follows:  "(4) 
The  lowest  bidder  for  the  construction  of  a 
buUdlng,  who  falls  to  execute  a  bond  or  sign 
a  contract  therefor,  as  he  understood  he 
was  to  do,  cannot  maintain  an  action  for  dam- 
ages for  breach  of  contract  based  upon  his 
bid."  Xow,  the  defendant,  in  Its  request  to 
charge,  embodied  a  hypothetical  case.  All 
that  the  circuit  Judge  did  was  to  properly 
modify  the  proposition  of  law  subnUtted  by 
the  defendant  The  circuit  Judge  did  not 
quote  any  testimony  or  state  any  testimony. 
This  exception  Is  overruled.  It  Is  the  Judg- 
ment of  this  court  that  the  Judgment  of  the 
circuit  court  be  affirmed. 


STATE  V.  LEag. 
(Supreme  Court  of  Sonth  Orolfna.    July  SI, 

1900.) 

CRIMINAL  LAW— HOMICIDB— TRIAtr-CONTIND- 
ANCB—DYINO  DECLARATIONS— OPINION— AD- 
MIS  SI  BILITY-INSTRUCTIONS-FAILU  RE  TO  RB- 
QltEST—WAIVBR— THREATS  —  ADHISSIBILITT 
—REMARKS  OF  COURT— HARMLESS  ERROR. 

1.  Where  defendant  moved  for  a  coDtioQanoc^ 
and  produced  a  doctor's  certificate  that  de- 
fendant's nervous  system  was  disturbed  and 
disordered  and  that  be  was  in  bad  physical  con- 
dition, bat  his  appearance  and  me  oner  did  not 
indicate  any  nervous  trouble  or  ohyaical  weak- 
ness, his  motion  was  properly  denied. 
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2.  Where  deceased  wm  shot  by  defendant, 
jrho  claimed  the  killing  was  accidental,  the  ad- 
niBalon  of  a  statement  of  deceased,  as  a  dying 
declaration,  that  "he  shot  me  for  nothing," 
'was  not  objectionable  as  a  mere  expression  of 
opinion,  'since  it  constituted  a  statement  of  a 
fact 

8.  Where  deceased  waa  shot  br  defendant 
and  there  was  evidence  that  they  nad  engaged 
in  quarrels  frequently  for  several  years  prior 
to  the  shooting,  the  admission  of  a  statement 
of  deceased,  as  a  dying  declaration,  that  the 
shooting  was  willfnl  and  malicious,  is  not  ob- 
jectionable as  the  mere  statement  of  an  opin- 
ion, without  facts  on  which  to  base  it,  since 
tiiere  was  testimony  which  tended  to  show  that 
there  ven  facts  within  the  knowledge  of  the 
deceased  on  which  he  might  have  based  an 
opinion,  and  it  was  not  necessary  for  him  to 
state  them. 

4.  Error  based  on  the  failure  of  the  trial  coart 
to  give  an  Instruction  in  his  preliminary  charge 
is  harmless,  where  such  Instrnction  wm  given 
on  the  final  charge. 

5.  Where  an  instrnction  is  proper  when  con- 
sidered in  connection  with  the  whole  charge, 
the  fact  that  it  was  misleading  when  taken 
separntely  is  harmless. 

G.  Where  deceased  was  shot  by  defendant, 
^■ho  claimed  the  killing  was  accidental,  an  in- 
Rtruction  that  If  the  jury  found  that  the  killing 
■was  accidental  homicide,  but  occurred  when 
the  defendant  was  in  pursuance  of  an  uniawful 
or  felonious  act  they  should  find  him  guilty  of 
murder,  was  not  objectionable  as  charging  that 
the  defendant  should  be  found  guilty  of  murder 
if  he  accidentally  killed  the  deceased  in  pursn- 
ance  of  an  unlawfnl  act  which  was  not  felo- 
nious, gioce  the  instruction  was  correct  as  a 
general  charge,  and,  if  defendant  desired  a  more 
Bpeclfie  one,  Qe  should  have  rer^uested  it. 

7.  Where  deceased  was  shot  by  defendant 
who  claimed  that .  the  killing  was  accidental, 
evidence  of  threats  made  by  defendant  against 
deceased  several  years  prior  to  the  killing  was 
Qot  objectionable  as  too  remote,  since  the  length 
of  time  intervening  is  ft  clrcnmstance  to  be  con- 
sidered by  the  jnry  in  determining  whether 
there  wns  any  connection  between  the  threats 
and  the  deed. 

8.  Where  deceased,  who  was  a  physician,  was 
^hot  by  defendant  and  the  statements  made  by 
ieceased  were  admitted  as  dying  declarations, 
1  remark  of  the  trial  conrt  in  the  presence  of 
■he  jury  that  the  testimony  justified  the  opin- 
nn;  that  there  was  a  continuous  dying  condi- 
:ion,  of  which  the  deceased  was  aware,  bearing 
n  mind  that  he  was  a  medical  man,  and  there- 
'ore  able  to  form  a  more  intelligent  opinion  of 
lis  condition  than  a  layman, — was  not  so  preju- 
iicisl  to  defendant,  in  indicating  the  opinion 
>f  the  court  as  to  the  weight  to  be  given  the 
lying  declarations  by  the  jtur,  as  to  neceasl- 
:atc  a  reversal. 

Appeal  from  general  aeuions  drcnlt  conzt 
if  Darlington  county;  W.  C.  Beuet,  Judge. 

Mascy  Q,  Lee  was  omvlcted  at  murder, 
Lod  he  appeals.  Affirmed. 

Woods  &  McFarlao,  for  appellant  J.  M. 
oliuson,  for  the  State. 


GABY,  A  J.  A  general  statement  of  the 
acta  herein  la  correctly  set  forth  In  the  aiga- 
nent  of  the  appellant'a  attomeyB,  aa  followa: 
'October  S,  1888,  Maxcy  C.  Lee,  a  young  phy- 
Iclan.  waa  living  with  his  aged  father,  Dr. 
lenry  J.  Lee.  In  Darllngt(m  county,  near  a 
ittle  hamlet  called  'I^dla.*  The  father  and 
on  had  ttiue  been  IlTlng  together  for  about 
Lve  years,  engaged  In  the  laactice  of  medicine 
a  partnershipi.  Dr.  Heniy  Lee  bad  lost  Ills 


wife  some  three  years  before.  Hie  other  chil- 
dren had  married  and  settled  arotind  him  at 
varying  dlatances,  and  Maxcy,  who  was  un- 
married, waa  his  sole  companion;  the  only 
other  Inmate  of  his  house  being  a  white 
woman  {a.  Mrs,  Mium),  employed  aa  cook  and 
housekeeper.  Dr.  Henry  Lee  bad  reached 
the  age  of  seventy,  and  was  held  in  high 
esteem  and  much  beloved  throughout  the  sur- 
rounding country.  He  was  well  to  do,  owning 
at  least  $25,000  In  property,— mainly  in  mon- 
ey. As  a  general  thing  the  relations  between 
father  and  eon  were  of  the  most  cordial  and 
affectionate  character;  and  when  the  old  man 
was  unwell  it  was  the  practice  of  the  son  to 
sleep  with  him,  so  as  to  administer  to  his 
needs  during  the  night  Both  men,  however, 
at  times  drank  to  excess,  and  at  times  quar- 
reled violently,  being  both  of  passionate  na- 
ture. These  quarrels,  as  for  as  the  testimony 
shows,  were  followed  by  speedy  reconcilia- 
tions. They  occupied  bedrooms  In  the  rear 
part  of  the  body  of  the  house,  fronting  each 
other  across  a  wide  passage,  and  the  doors  of 
these  rooms  were  In  line,  for  the  free  cir- 
culation of  air.  As  Maxcy  Lee  said,  the  bouse 
was  built  for  ventilation.  Dr.  Henry  Lee's 
room  was  on  the  right  to  one  going  down  the 
passage  from  the  front  door  of  the  house,  and 
Maxcy  Lee's  on  the  left  Some  two  weeks  or 
ten  days  before  the  fatal  occurrence,  Maxcy 
Lee  had  borrowed  from  a  friend  at  Darling- 
ton C.  H.  (one  Early)  a  double-barreled,  ham- 
merless,  breech-loading  gun,  of  superior  make 
and  value,  for  the  purpose,  he  said',  of  killing 
some  turkeys  that  had  become  wild,  and  had 
obtained,  to  go  with  It  No.  8  or  4  shot  This 
gun  was  regarded  as  a  curiosity  worth  look- 
ing at  by  Maxcy  Lee,  and  friends  of  his  call- 
ed In,  or  were  called  In,  to  examine  It  There 
was  some  difficulty  In  unbreechlng  and  work- 
ing It,  and,  Maxcy  being  unskillful  In  so  do- 
ing, his  father  bandied  the  gun  for  inspection. 
The  gun  had  its  ^ace  In  Maxcy's  room,  wblle 
the  father  had  a  gun  that  was  kept  in  his 
own  room.  October  5th  Maxcy  Iiee  went  to 
Darlington  0.  H.,  and  while  there  obtained 
permission  from  Barly  to  retain  the  gun  a 
little  longer.  He  returned  home  late  In  the 
day.  riding  with  his  brother  Dickson  Lee,  who 
came  with  him.  They  had  whisky  wllb  them, 
and  on  reaching  home  some  hot  water  waa 
obtained,  and  father  and  sons  together  took 
a  toddy>  As  far  as  the  testimony  shows, 
tbey  were  on  the  best  of  terms,  and  were 
seated  together  in  the  bedroom  of  the  father. 
No  dinner  had  bem-  put  up  or  prepared  for 
Maxcy,  and  he  ordwed  an  early  supper,  and 
waa  perhaps  put  out  because  he  had  nothing 
to  eat  The  fathw  asked  about  the  Early 
gtm,  and  Maxcy  said  Early  had  sold  It  for 
$100,  Sim  Woods,  a  colored  servant,  was 
present,  and  asked  to  see  the  gun;  and,  be- 
ing told  to  do  so,  he  got  the  gun  from  Max- 
cy's room  and  handed  It  to  Dr.  Henry  Lee. 
who  nnbreeched  It  Sim  said  It  was  unload- 
ed, but  be  failed  to  put  himself  in  a  position 
to  ascertain  this  fact  The  old  man  was 
seated  when  he  handled  tbe  gun,  and  Sin 
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and  Maicy  were  BtancUng:  and.  unless  Sim 
had  been  standing  Juqt  behind  the  stock  of 
the  gun,  he  could  not  have  seen  whether  or 
not  It  was  loaded.  One  barrel  certainly  was 
unloaded.  After  the  gun  had  been  replaced, 
Sim  was  told  to  go  after  the  mail.  It  was 
raining,  and,  looking  for  an  umbrella,  Sim 
found  that  Maxcy's  was  broken.  Upon  this, 
Bfaxcy  spoke  Tery  roughly  and  angrily  to 
Mrs.  Munn,  reproaching  her  for  not  taking 
better  care  of  his  property.  As  far  as  the 
testimony  shows,  this  roughness  of  the  son 
did  not  offend  the  father.  They  were  ap- 
parently Bitting  there,  In  the  father's  bed- 
room, on  the  friendliest  of  terms;  the  one 
Imparting  the  news  of  the  court  bouse  to  the 
other.  The  2d  of  October  had  been  the  fath- 
er's birthday,  and  as  a  birthday  present  the 
eon  had  given  him  a  gold  watch  chain.  Dick- 
son bad  left,  and  Dr.  Henry  Lee  had  walked 
out  to  the  road  to  meet  Sim  and  receive  his 
mail.  While  there,  Mrs.  Munn,  doubtless  of- 
fended by  Maxcy's  rough  talk,  came  out  of 
the  house  with  a  bundle.  The  old  doctor  di- 
rected ber  to  go  back,  but,  saying  that  she 
could  not,  she  went  her  way.  The  old  man 
got  bis  mail  (papers  and  letters)  and  went  to 
the  house.  Sim  and  another  negro  were  at 
the  well,  near  the  road.  They  saw  him  en- 
ter the  house,  and  directly  afterwards,  as 
they  say.  they  heard  the  report  of  the  gun. 
Dr.  Henry  Lee  said;  *As  X  came  down  the 
passage,  Maxcy  shot  me  from  his  door.  He 
was  in  eight  feet  of  me.*  If  Stm  heard 
aright,  be  said  further  that  Maxcy  was  stand- 
ing In  his  (Maxcy's)  room  door,  and  shot 
him  as  he  turned  to  go  Into  his  (Dr.  Henry 
Lee's)  room  door.  Maxcy  hee  said  that  be 
was  still  in  his  fatber's  room  when  the  old 
man  returned  with  the  mall;  that  be  (Maxcy) 
took  bis  letters  and  went  into  his  own  room 
and  sat  on  his  bed,  working  with  the  gun  In 
his  lap;  that  his  father  came  out  In  the 
passage  and  stood  In  front  of  him.  eating  an 
apple,  when  the  gun  fired."  The  defendant 
was  found  guilty,  with  a  recommendation  to 
mercy,  and  sentenced  to  life  imprisonment  In 
the  state  penitentiary.  He  appealed  upon  the 
following  exceptions: 

"(1)  That  bis  honor  abused  his  discretion 
in  refusing  to  continue  the  case  in  accordance 
with  the  motion  of  the  defendant  made  on 
the  2Sth  and  26th  days  of  October,  as  It  Is 
respectfully  submitted  that  said  case  should 
have  been  continued  upon  the  physician's  cer- 
tificate iwesented  for  that  purpose  on  ssid 
days. 

"(2)  That  his  honor  abused  his  discretion  in 
refusing  to  continue  the  case  under  the  phy- 
sician's certificate  presented  of  date  Novem- 
ber 6,  1800,  to  which  day  be  had  postponed 
the  trial  of  the  case  from  the  26th  day  of  Oc- 
tober; It  being  respectfully  submitted  that 
under  said  certificate  the  defendant  was  not 
in  any  condition  to  undergo  the  strain  of  a  se- 
rious trial,  and  the  ease  should  have  accord- 
ingly been  continued. 

"(3)  Because  It  is  respectfully  submitted 
tliat  talB  honor,  tiie  circuit  judge,  abused  bis 


discretion  in  refusing,  when  said  certificate 
of  date  November  6th  was  presented,  and 
motion  made  for  continuance,  to  allow  de- 
fendant'a  counsel  to  call  into  court  the  pliyal- 
clan,  to  more  abundantly  and  fully  show  tli&t 
defendant  was  not  In  fit  physical  condition 
to  stand  the  trial. 

"(4)  His  honor  erred  in  charging  the  Jury. 
In  his  preliminary  charge,  aa  follows:  *If 
you  come  to  the  conclusion  by  the  prepon- 
derance of  the  evidence  that  the  killing  was 
accidental,  you  will  then  have  to  determine 
whether  it  was  such  an  accidental  killing  aa 
should  be  allowed  to  go  unpunished,  or 
whether  It  belongs  to  another  class  of  acci- 
dental killing,  that  requires  to  be  punlahed. 
If  you  come  to  the  conclusion  that  It  was  not 
accidental,  then  you  will  have  to  determine 
whether  it  was  unlawful  homicide,  and.  If 
80,  whether  it  was  murder  or  manslaughter.* 
His  honor  thus,  It  Is  respectfully  submitted, 
making  the  conclusion  of  the  jury  as  to  the 
guilt  or  innocence  of  the  defendant  depend- 
ent upon  a  preponderance  of  the  evidence, 
thus  throwing  the  burden  upon  the  defend- 
ant of  establishing  his  innocence,  and  not 
upon  the  state  to  prove  his  guilt  beyond  a 
reasonable  doubt  upon  the  whole  case,  there- 
by misleading  the  Jury  in  laying  down  the 
rules  of  law  by  which  they  were  to  consider 
the  testimony.  Inasmuch  as  in  his  entire  pre- 
liminary charge  he  failed  to  Instruct  the  jury- 
to  the  effect  that  upon  the  whole  case.  In- 
cluding the  evidence  as  to  the  special  de- 
fense, the  jury  must  be  satisfied  of  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt 

"(o)  It  some  accidental  homicides  ere  pun- 
ishable In  law,  as  his  honor  Instructed  the 
jury,  bis  honor  erred  In  charging  the  jury  in 
bis  said  preliminary  charge,  *The  defendant 
as  I  understand  from  his  counsel,  does  not 
deny  the  fact  of  the  klUlog,  but  sets  a 
plea  that  It  was  accidental;'  and  again  In 
charging,  'But  he  pleads  that  it  was  an  acd- 
dental  killing,'— thus  indicating  to  the  Jurr 
that  the  defendant  had  set  up  a  plea  which 
furnished  no  excuse  in  law.  and  misstating 
what  the  defendant's  plea  was;  the  defend- 
ant having  pleaded  not  guilty  to  the  Indict- 
ment, and  set  up  the  plea  of  excusable  homi- 
cide, by  reason  of  the  fact  that  the  killing 
was  done  acddentally,  without  criminal  cue- 
leBsneas  on  bis  part 

"(6)  His  honor  erred  In  Instructing  tite 
jury  In  his  said  preliminary  charge  as  fol- 
lows: The  defendant  who  sets  up  Uie  plea 
of  accidental  killing  takes  upon  hbnselt  the 
burdrai  of  j^Thag  that  the  killing  was  acci- 
dental. He  ia  not  required  to  prove  tbat  be- 
yond a  reasonable  doubt  but  the  law  requires 
him  to  estaUIsh  that  plea  by  the  preponder- 
ance of  the  evidence,  by  the  greater  weight 
of  the  te8tlmony,*--4naBmuch  as  be  Milled  la 
bis  said  preliminary  diarge  also  to  Instmct 
the  jni7  that  the  defendant  must  have  tiie 
benefit  of  every  reasonable  donbt  vpaa  a  CW' 
Blderatlon  of  fhe  entire  testimony  In  the 
case;  the  Jury  thus  being  under  a  mtsapi^ 
henslon  as  to  the  rules  of  law  Iqr  wUdi  tber 
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were  to  be  gorerneU  wbil«  tbey  were  liearlxtg 
tlie  CTidence  In  the  case. 

*\7)  Hla  honor  erred  In  Instructing  the  jmj 
as  follows:  The  Jury  mast  gather  from  the 
testimony  four  requisites  of  the  plea  of  acci- 
dental homicide,  which  I  hope  the  Jury  will 
bear  in  mind:  First  The  Jury  moat  be  sat- 
lafled  by  the  preponderance  of  the  eTidence 
that  the  killing  was  Indeed  and  in  truth  ac- 
cidental; that  no  element  of  Intention  enters 
ed  Into  the  act  Second.  That  at  the  time  of 
the  killing  the  defendant  was  not  engaged  In 
any  unlawful  occupation  or  doing  any  un- 
lawful act.  Third.  Thatt  If  he  was  engaged 
in  a  lawful  occupation  or  doing  a  lawful  act, 
that  be  was  doing  so  with  a  due  regard  to 
the  ilres  and  persons  of  the  bystanders  or 
those  in  the  range  of  the  danger;  and  the 
Jury  Is  to  be  the  judge  of  the  amount  of  care 
and  caution  to  be  exercised  under  the  Tarlous 
circumstances.  Fourth.  It  should  be  shown 
to  the  satisfaction  of  the  jury,  by  the  pre- 
ponderance of  the  evidence,  that  the  defend- 
ant at  the  time  of  the  killing  had  no  inten- 
tion to  kill  or  injure  the  deceased  or  any  one 
else;*  the  said  charge.  It  is  respectfully  sub- 
mitted, being  Incomplete,  to  the  disadvantagt 
of  tbe  defendant  and  not  In  accordance  witb 
law.  It  was  incomplete,  and  so  calculated 
to  mislead  the  Jury:  (1)  In  that  It  failed  tc 
add  that  whatever  the  conclusion  as  to  the 
preponderance  of  the  testimony  in  respect  to 
the  st>ecial  plea,  the  defendant  could  be  con- 
victed only  in  case,  upon  the  whole  testi- 
mony, the  Jury  should  become  satisfied  of  his 
guilt  beyond  a  reasonable  doubt;  (2)  In  that 
It  failed  to  Instruct  tbe  jury,  tn  the  case  of 
unlawful  occupation  at  Uie  time  of  the  kill- 
ing, as  to  the  difference  in  the  character  of 
the  offense,  and  the  degree  of  crime,  depend- 
ent on  whether  the  defendant  was  engaged 
in  the  commission  of  a  felony  or  In  the  com- 
mission of  a  misdemeanor;  (3)  and  that.  In 
matter  of  negligent  killing.  It  failed  to  In- 
struct tbe  jury  tbat  tbe  negligence  must  be 
more  tban  would  be  suflSdent  as  a  basis  f<^ 
a  civil  action  for  damages,  and  must  be  so 
gross  as  to  become  culpable  and  afford  a  rea- 
sonaUe  ground  for  the  Implication  of  malice. 
The  charge  was  not  In  accordance  with  law, 
in  tbat  it  made  tbe  jury  sole  jndge  of  the 
amount  of  care  and  caution  to  be  observed, 
wben  It  is  submitted  tbat  the  negligence  In 
sucb  case  presents  a  mixed  question  of  law 
and  fact,  and  the  jury  should  have  been  in- 
structed as  to  what  constltntes  criminal  neg- 
ligence In  law. 

"(6)  His  bonor  erred.  In  his  said  prelimi- 
nary charge,  in  Instructing  the  Jury  that  they 
must  gather  from  the  testimony,  as  one  of 
the  requisites  of  accidental  homicide,  'that  at 
the  time  of  the  killing  the  defendant  was 
not  engaged  In  any  unlawful  occupation  or 
doing  any  unlawful  act,'  witbout  also  ex- 
plaining to  or  Instructing  the  Jury  that  said 
unlawful  act  must  be  one  out  of  which  the 
killing  arose. 

"(9)  His  bonor  erred.  In  his  said  prelimi- 
nary charge,  in  utterly  failing  to  charge  the 


Jury  tbat  the  defendant  must  be  acquitted 
unless  tbe  jury  shonld  be  aatlefled  from  a  con- 
sideration of  tbe  whole  testimony  adduced 
tbat  the  defendant  was  guilty  beyond  a  rea- 
sonable doubt;  and  that  It  was  the  duty  of  tbe 
state  to  make  out  its  case  accordingly,  thus 
leaving  it  to  the  Jury  to  reason  upon  and 
weigh  the  testimony  while  they  were  hear- 
ing it  upon  the  mere  preponderance  ot  the 
evidence,  and  placing  the  burdm  upon  tbe 
defendant  to  prove  his  Innocence  on  his  spe- 
cial defense. 

"(10)  His  honor  erred  In  admitting  in  tbe 
testimony  a  statement  of  tbe  witness  Sim 
Woods  as  to  what  lie  said  occurred  between 
the  deceased  and  defendant  a  week  or  two 
before  the  killing,  and  a  conversation  which 
took  place  between  them;  the  same  having 
no  relevancy  to  tbe  Issue,  involving  no  threat 
applicable  to  the  Killing,  Indicating  in  no  way 
the  relations  between  tbe  defendant  and  the 
deceased  on  the  5th  of  October,  1899,  and 
preceding  a  friendly  living  together  and  tiar- 
monlous  Intercourse  that  had  been  pot  In 
testimony  by  the  state. 

"(11)  His  honor  erred  In  admitting  the 
statement  of  the  witness  Sim  Woods  as  to  the 
alleged  conversation  between  the  defendant 
and  deceased,  and  the  abusive  language  used 
by  him  to  Mrs.  Munn,  the  evening  of  the 
killing;  tbe  said  testimony  being  Irrelevant 
to  the  Issue,  and  not  a  part  of  tbe  res  gestse, 
and  tending  simply  to  prejudice  the  minds  of 
the  jury  against  ttie  defendant 

"(12)  His  honor  erred  In  admitting  the  al- 
leged dying  declarations  of  Dr.  H.  J.  Lee,  tes- 
tified to  by  the  said  witness  Sim  Woods,  Be- 
cause it  did  not  appear  tbat  at  tbe  time  the 
alleged  dying  declarations  were  made  the  de- 
ceased believed,  or  expressed  bis  belief,  tbat 
death  was  Imminent  or  Impending,  and  be- 
cause said  alleged  dying  declarations  did  not 
relate  to  the  circumstances  of  tbe  killing,  but 
tbe  deceased  was  merely  characterizing  the 
act  and  expressing  his  opinion,  unsupported 
by  circumstances,  and  which  be  would  not 
have  been  allowed  to  testify  to  under  oath, 
had  he  survived. 

"(13)  His  honor  erred  In  permitting  the 
witness  Dr.  Wallace  to  testify  to  alleged  dy- 
ing declarations  of  the  deceased,  because  It 
was  not  made  to  appear  that  the  deceased 
believed  or  was  informed  that  death  was  Im- 
minent or  Impending  at  tbe  time  said  al- 
leged declarations  were  made,  and  because 
they  Involved  a  mere  opinion  of  the  deceased, 
unsupported  by  any  circumstances. 

"(14)  Even  If  tbe  alleged  dying  declara- 
tions stated  by  Dr.  Wallace  were  otherwise 
competent  testimony,  bis  honor  erred,  It  Is 
respectfully  submitted.  In  refusing  defend- 
ant's motion  to  strike  out  that  part  of  the 
so-called  dying  declarations  which  dearly  re- 
lated to  the  matter  of  opinion  expressed  by 
the  deceased. 

"(15)  His  honor  erred  In  permitting  the  wft- 
nees  Dr.  Wallace  to  state  In  the  iKesence  of 
tbe  Jury  what  the  defendant  said  about  his 
father  fire  or  alx  yean  or  mote  before  the 
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killing,  to  the  effect  that  one  or  the  other  <HC 
tliem  would  bare  to  die  before  nine  o'clocic 
thatnlgfat;  said  teFtlmony  being  utterly  irrel- 
evant to  the  iasue,  and  being  entirely  remote 
from  any  proof  of  threats  or  motive  to  talce 
the  life  of  the  deceased  years  thereafter,  and 
tending  only  to  prejudice  the  Jury  against 
the  defendant. 

"(IG)  His  honor  erred  In  admitting  in  evi- 
dence the  alleged  dying  declaration  of  the  de- 
ceased, testified  to  by  Mrs.  M.  V.  Oalloway, 
there  not  being  sufficient  evidence  that  the 
deceased,  at  the  time  the  alleged  declara- 
tions were  made  to  ber,  considered  that 
death  was  Imminent  or  Impending;  and,  it 
otherwise  comi>etent,  said  alleged  dying  dec- 
larations should  have  been  excluded  because 
they  did  not  relate  to  the  circumstances  of 
the  killing,  and  were  utterly  Incompetent  to 
go  to  the  Jury  as  dying  declaiatlfms  of  the 
deceased. 

"(17)  His  honor  erred  In  permitting  the  wit- 
ness W.  K.  Thomas  to  testify  as  to  what  the 
deceased  said  about  his  chances  for  living  or 
dying,  for  the  poipose  of  determining  the  ad- 
missibility of  the  alleged  dying  declarations 
of  the  deceased,  which  his  honor  bad  already 
ruled  to  be  admissible  as  such. 

"(18)  His  honor  erred  In  Interrogating  the 
witness  W.  K.  Thomas,  when  recalled,  for 
the  purpose  of  showing  what  the  deceased 
said  as  to  living  or  dying,  and  undertaking 
himself  to  extract  from  the  witness  testi- 
mony which  the  solicitor  had  failed  to  bring 
out  Inasmndi  as  so  doing  he  Invaded  the 
vrovlnce  of  the  Jury,  and  indicated  his  oi^n- 
Jon  as  to  the  value  of  the  alleged  dj'lng  dec- 
larations, and  stepped  beyond  the  province  of 
the  Judge  In  Jury  trials,  contrary  to  the  spirit, 
if  not  the  letter,  of  article  5,  |  26.  of  the  con- 
stitution. 

"(19)  His  honor  erred  In  permitting  the 
witness  Mrs.  S.  E.  Hay  to  testify  to  alleged 
dying  declarations  of  the  deceased:  there  be- 
ing no  sulflclent  evidence  to  show  that  the 
deceased  considered  or  believed  that  death 
was  Imminent  or  impending  at  the  time  said 
alleged  declarations  were  made  by  him,  and 
because.  If  otherwise  competent,  the  said 
alleged  dying  declarations  did  not  relate  to 
the  circumstances  of  the  killing,  but  Involved 
a  mere  opinion  of  the  deceased*  unsupported 
by  circumstances. 

"(20)  His  honor  erred,  during  the  examina- 
tion of  the  witness  Mrs.  S.  K.  Hay,  In  stat- 
ing In  the  presence  of  the  Jury:  'I  hold  that 
the  testimony  Justifies  the  opinion  that  there 
was  a  continuous  dying  condition,  of  which 
the  deceased  was  aware;  bearing  in  mind 
that  he  was  a  medical  man,  and  able,  there- 
fore, to  form  a  more  Intelligent  opinion  of 
his  condition  than  a  layman,'— thereby  Indi- 
cating his  (pinion  as  to  the  value  or  weight 
to  be  given  to  the  alleged  dying  declarations 
by  the  Jury;  his  honor's  duty  being  simply 
to  pass  upon  the  admissibility  of  the  testi- 
mony. 

"(21)  His  honor  erred  In  questioning  the 
witness  Dr.  Wallace,  when  i  icalled  by  the 


Bcdldtor,  as  to  tlie  belief  ot  the  deceased  aa 
to  whether  he  would  live  or  die,  asking  the 
witness  a  series  of  questions  thereon,  and 
endeavoring  thereby  to  bring  out  by  his  ex- 
amination testimony  which  the  solicitor  had 
failed  to  bring  out  by  asking  the  witness 
leading  questions  tending  to  elicit  the  testi- 
mony desired  for  the  state,  and,  by  the  form 
and  manner  of  bla  examination  of  said  wit- 
ness, indicating  to  the  Jury  bis  opinion  npon 
a  material  qnestlon  of  fact  for  their  consid- 
eration, and  thereto  violating  article  6,  f  20. 
of  the  constitution  of  this  state. 

**(22)  His  honor  erred,  it  Is  respectfidly  sub- 
mitted. In  admitting  In  testimony  the  alleged 
dying  declarations  of  the  deceased  testified  to 
by  the  witness  Henry  Thomas,  because  there 
was  no  sufficient  evidence  that  at  the  time 
the  alleged  dying  declaratloos  were  made  the 
deceased  believed  or  was  told  that  death  was 
imminent  or  Impending,  and  because,  eren 
If  said  alleged  declarations  were  otherwise 
competent,  they  were  Inadmissible  and  In- 
competent because  the  statement  by  the  de- 
ceased that  he  was  willfully  shot  br  tfie  de- 
fendant was  a  mere  expression  of  o^nlon 
from  him,  unsupported  by  dreumstances. 

"(23)  His  honor  erred  In  directing,  of  his 
own  motion,  that  Dr.  Wallace  be  recalled 
when  Henry  Thomas  was  upon  the  stand, 
for  the  purpose  of  undertaking  to  prove  by 
xle  former  that  the  deceased  was  In  a  dy- 
ing ccmditlon  at  the  time  the  alleged  declara- 
tions testified  to  by  Henry  Thomas  were 
made,  and  himself  examining  Dr.  Wallace, 
and  putting  to  him  such  leading  questions, 
and  In  such  form  and  manner,  as  to  Indicate 
to  the  witness  and  to  the  Jury  his  opinion 
upon  a  question  of  fact  for  the  consideration 
of  the  Jury,  to  wit,  the  value  of  the  alleged 
dylug  declarations  as  testimony,  and  wheth- 
er death  was  Imminent  and  Impending  at  the 
time;  the  sole  province  of  the  Jndge  on  that 
question  being  to  pass  upon  the  admlsslblU^ 
of  the  testimony  offered  hy  the  state. 

"(^)  His  honor  erred,  when  passing  upon 
the  defendant's  objection  to  the  witness  Hen- 
ry Thomas  stating  what  the  deceased  said  to 
him  as  to  the  killing,  by  clearly  Indicating  to 
the  Jury,  In  his  remarks  thereon,  his  opinion 
as  to  the  force  and  value  of  the  alleged  dy- 
ing declarations;  the  same  being  a  question 
of  fact  for  the  Jury.  Especially  did  bis 
honor  err  herein  in  hla  remarks  as  to  admit- 
ting such  testimony,  by  using  the  following 
language  In  the  presence  of  the  Jury:  *A 
statement  made  by  a  dying  [>erson,  warned 
to  state  all  the  circumstances  for  the  purpose 
of  being  used  as  evidence,  sometimes  comes 
with  a  questionable  coloring,  because  even 
a  dying  prrson  may  have  a  desire  for  venge- 
ance on  the  person  who  kills  him;  but 
where  statements  are  made  without  any 
warning  that  they  are  going  to  be  used  as 
testimony,  they  come  Into  court  as  dying  dec- 
larations If  the  court  Is  satisfied  that  the  per- 
son was  really  In  a  dying  condition  and  had 
no  hope  of  recovery.' 

"(2S)  His  honor  erred,  when  the,  witness 
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Henry  Thomu-wu  belnc  examined  for  the 
state  by  the  •oUdtor,  and  objection  waa  in* 
terpoaed  1^  the  dexendant  to  bia  teatlmony, 
In  dlreetlnc  of  bia  own  motion,  tbat  tbe  wit- 
neaa  Or.  Wallace  be  recalled,  and  In  taking 
oat  of  tbe  bande  of  tbe  aollcltw  tbe  ezamlnar 
tion  of  nld  witnew,  to  bring  ont  all  tbe  fiicts 
aa  to  vltnMs'  knowledce  as  to  tiie  condltbn 
of  tbe  deceaaed,  and  wbat  be  aald.  tbere  be- 
ing loTotved  In  bia  bonor'a  qnestlMis  and  In 
tbe  witneaa'  answers  a  Tory  material  Inquiry 
for  tbe  Jury,  to  wit,  wbetber  tbe  deceased 
waa  In  a  dying  ctnidltlOD.  and  as  to  tbe  wortb 
and  Talue  of  tbe  ailesed  dying  declarations;  it 
being  respectfully  sobmltted  tbat  ancb  ex- 
amination upon  material  and  vital  qnestlona 
ct  Caet  for  tbe  consideration  by  tbe  Jury 
aboold  be  Inquired  from  witnesses  by  tbe 
aoUdtfff.  and  not  by  tbe  presiding  lodge. 

"t26)  EUs  bonor  wred,  irhea  defendant 
objected  to  eertaln  testimony  about  to  be 
ellidted  from  tbe  witness  a  D.  Lee.  In  mak- 
ing tbe  foUqwIng  remarks  tbereon:  Tbl»t 
I  apprelieud,  will  relate  to  wbat  was  testl- 
iled  by  Dr.  WaUace  aa  to  a  tbreat  allied  to 
haTe  been  made  foor  or  Ato  yeara  ago;*  bia 
bonor  tbm  stating  in  tbe  presooee  of  tbe  jury 
tiiat  the  remarka  alleged  to  bave  been  made 
about  Ilia  fatiier  by  tbe  defendant  years  be- 
fore tbe  killing,  and  preTlonsly  testified  to 
by  Dr.  WaUace,  constituted  a  tbreat  tbe 
defendant  agalnat  hla  tatber,  tbe  same  Ixtitg 
a  question  of  fact  entirely  tea  tbe  Jury;  and 
tberetqr  bia  bonor  inraded  tbe  province  of 
file  Jury  in  relatton  to  tbe  eald  quutlon  ut 
fact,  as  to  wblcb  tbey  sbould  bsve  been  left 
to  readi  tbeir  own  oonduslona  without  any 
Intimation  of  opinion  by  tbe  circuit  Judge; 

"(27)  His  honor  erred  In  permitting  the 
witness  WllUe  Warr  to  testify  to  an  alleged 
dlfflcnlty  between  deceased  and  defendant  and 
to  go  Into  tbe  particulars  thereof,  which  was 
alleged  to  have  occurred  a  week  before  tbe 
killing,  and  which.  It  Is  submitted,  was  li^ 
rerelant  to  the  isene;  and  It  being  further 
submitted  that  the  state  should  bare  been 
■conflned  to  the  proof  of  hostile  relations  tiiat 
existed.  If  any,  between  the  parties  at  tbe 
time  of  tbe  killing,  and  not  allowed  to  go 
Into  the  particular  Instances  of  disputes  or 
dtfBculties,  and  the  details  thereof. 

"(28)  His  bonor  erred,  bi  bis  final  charge 
to  tbe  Jury,  In  urging  upon  them  to  reach  an 
agreement  and  to  change  their  Individual 
eonclnslMui  upon  the  evidence;  thus,  It  is 
submitted,  leaving  the  members  of  tbe  Jury 
to  conclude  that  tbe  exercise  of  tbelr  sep- 
arate independent  Judgmenta,  if  It  should  re- 
sult In  a  disagreement,  would  be  displeasing 
to  the  court  and  abhorrent  to  tbe  law,  where- 
as tlie  exercise  of  such  Independent  Judg- 
ment by  every  Juror  Is  the  basis  of  Jury 
trial. 

"I29>  His  honor  erred.  It  is  respectfully  sub- 
mitted. In  bis  said  final  charge,  in  that  al- 
though be  Instructed  the  Jury  that  the  bur- 
den of  proof  vras  oa  the  defendant  through- 
-out  to  establish  a  special  defense,  yet  be 
tailed  also  to  make  it  olsarly  evident  to  tbe 


Jury  that  It  was  tbe  duty  of  tbe  state  to 
prove  the  defendant'a  guilt  upon  the  wliole 
case,  beyond  a  reaawable  doubt 

"(30)  Hla  bonor  erred  in  charging  the  Jury 
as  follows:  'You  will  therefore  take  the  evt 
dence  and  determine  for  yourselves  whether 
the  defendant  has  aatlsfled  you  by  the  greater 
weight  of  testimony  that  be  should  be  allow- 
ed to  go  free  and  unpunished;  thus  leaving 
the  Jury  to  acquit  or  convict  accordingly  aa 
tbe  defendant  bad  satisfled  them  that  be  was 
gnllty  or  Innocent 

"(31)  Hla  bonor  erred  In  Instructing  tbe 
Jury  In  bis  aald  final  charge  tbat  before  tbey 
coiUd  acquit  tbe  defendant  tbey  must  be  SBti»- 
fled  by  tiie  preponderance  of  the  evidence  that 
tbe  four  requisites  wblcb  be  laid  down  were 
compiled  with  and  fully  met  whereas  be 
abould  have  instructed  tbem  tliat  although 
it  rested  upon  the  defendant  to  eatabllsb  a 
special  defense,  yet  before  tbey  could  con- 
vict tbey  must  be  aatlafled  of  the  guilt  of 
the  defendant  upon  the  whole  case,  beyond 
a  reasonable  doubt;  bis  bonor'a  Instructions 
berefn  b^g,  it  is  submitted,  especially  mis- 
leading to  the  Jury,  although  he  did  after- 
warda  diarge  that  the  failure  of  the  defend- 
ant to  establish  such  special  plea  did  not 
relieve  the, state  of  tbe  burden  of  provli^r 
bis  guilt  beyond  a  reascmable  doubt 

"(82)  His  honor  erred  in  charging  the  Jury 
In  respect  to  matters  of  fact  In  violation  of 
article  S,  {  28.  of  tbe  constitetion  of  tbla 
state,  aa  ft^wa:  'In  this  case  tbe  state 
areoes  to  you  tbat  murder  lias  been  proved 
by  the  dying  declarations  of  the  deceased, 
and  by  circumstantial  evidence,  and  by  evi- 
dence of  tbe  admlsdons  of  the  defendant 
You  will  recall  tbat  in  tbe.  course  of  tbe 
trial  the  court  was  required  repeatedly  to 
pass  upon  tbe  admissibility  or  inadmissibil- 
ity of  certain  evidence;  and  if  there  is  before 
you  evidence  of  any  statement  made  by  the 
deceased  before  he  died,  but  after  the  mortal 
stroke  was  given  or  the  mortal  shot  was  fired, 
such  evideace  has  been  admitted,  if  It  be 
In  tbe  case,  after  the  court  was  satisfied  that 
tbe  dying  man  knew  that  he  was  a  dying  man 
and  had  no  hope  of  recovery,  aud  made  a 
statement  under  tbe  expectation  of  impend- 
ing death.  If  there  Is  such  evidence  In  the 
case  for  you  to  consider,  all  that  my  decision 
as  to  that  evidence  amounted  to  was  tbat  It 
was  admissible  as  evidence,— not  tbat  you 
are  to  take  It  aa  absolutely  true,  but  that 
yon  are  to  consider  It  Just  as  you  take  evi- 
dence taken  on  tbe  stand  from  a  witness 
that  has  been  sworn  to  tell  the  truth,  the 
whole  truth,  and  nothing  but  the  truth.  It 
comes  before  you  without  being  cross-examin- 
ed. You  are  to  weigh  It  and  say  from  Ita 
internal  evidence  and  from  the  other  evidence 
In  tbe  case  whether.  In  your  opinion,  it  Is 
true  or  not  Such  evidence  Is  admissible  un- 
der the  theory  that  a  peraou  who  is  on  the 
verge  of  the  grave,  looking  into  the  face 
of  death,  having  given,  up  hope  of  life,  Is 
free  from  any  temptetimi  to  tell  wbat  ia  not 
true,  and  tbat  bis  drcumstaneea  take  tbe 
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place  of  the  ostb  ftdmlnlatend  to  the  irltnesa 
Id  conrt;  and  aJthongb  acuA  statement  made 
by  the  dying  person  are,  from  their  very 
nature,  hearsay,  and  although  generally  hear- 
aay  la  not  admitted  In  conrt  as  evidence,  that 
la  an  exception  to  the  rule,  and  such  state* 
mente  are  admitted  In  evidence,  and.  are  to 
be  considered  by  the  jnry. 

"<3S)  His  honor  erred  In  charging  the  Jury 
as  followa:  *If  there  la  drcnmstantlal  en* 
dence  In  the  case,  yon  will  weigh  It  and  as- 
certain wliat  fiicts  the  state  has  proved.  If 
the  state  has  prored  one  or  more  facta  by 
circumstantial  evidence,  then  you  will  say 
what  presnmpUontf  arise  out  of  those  facta. 
In  the  majority  of  cases  that  come  Into  the 
criminal*  court,  the  state  Is  bound  to  rely 
whol^  or  in  part  on  drcnmstantlal  evidence, 
in  contradistinction  from  the  evidence  of  ^e- 
wltnessee,  which  Is  spoken  of  as  positive  tes- 
timony;' his  honor  tlius  charging  the  Jnry  as 
to  matters  of  fact,  in  violation  of  article  6,  S 
26,  of  tlie  constitution  of  this  state. 

"(S4)  His  honor  erred  In  charging  the  jury 
as  follows:  *If  there  are  admissions  of  the 
defendant  himself  in  evidence,  you  will  con- 
sider them.  They  are  admitted  In  evidence, 
being  an  exception  to  hearsay.  They  are  ad- 
mitted In  evidence,  and  you  are  to  determine 
whether  or  not  they  are  true,  and,  If  true, 
what  is  their  effect  as  Indicating,  or  not,  the 
guilt  of  tbe  defendant;'  his  honor  thus  char- 
ging the  Jury  with  respect  to  matters  of  fact, 
and  thus  violating  the  provisions  of  article 
6,  S  26,  of  the  constitution  of  this  state. 

"(35)  His  honor  erred  in  charging  the  Jury 
that  the  defendant  in  tills  case  Is  not  to  be 
acquitted  on  the  ground  of  accidental  homi- 
cide unless  he  has  satisfied  you  by  the  greater 
weight  of  the  testimony  that  he  is  entitled  to 
be  excused  and  go  unpunished,*  whereas  he 
should  have  charged  that  the  defendant  must 
be  acquitted  unless  the  state  proved  his  guilt 
upon  the  whole  case,  Indudlng  any  iqiecial 
plea,  beyond  a  reasonable  doubt 

"(36)  His  honor  erred  throughout  his  said 
final  charge,  whenever  charging  the  jury  up- 
on the  matter  of  proof  of  a  spedal  defense, 
in  failing  to  dearly  state  to  the  jury  tliat 
the  defendant  must  be  convicted.  If  at  all, 
upon  the  proof  by  the  state  of  his  guilt  upon 
the  whole  case.  Including  the  testimony  as 
to  a  special  deffenae,  beyond  a  reastmable 
doubt" 

It  will  not  be  necessary  to  consider  these 
exceptions  in  detail,  as  all  the  questions  pre- 
sented by  them  can  be  disposed  of  under  the 
heads  arranged  by  the  appellant's  attorneys 
in  their  arguments.  The  first  question  to 
be  considered  Is  whether  there  was  error  on 
the  part  of  the  presiding  judge  In  refusing 
the  motion  of  the  defendant  for  a  continu- 
ance, made  on  the  grounds  fully  set  forth 
in  the  record.  After  a  careful  consideration 
of  the  facts,  we  fall  to  dlacover  any  exaa  in 
refusing  the  motion. 

The  next  question  for  consideration  Is 
whether  there  was  error  In  allowing  the  state 
to  introduce  In  evidence  the  atatemeata  of 


ISie  deceased  aa  dying  dedarationfl.  THae  ap- 
pellantfi  attorn^  Inteipoaed  two  olijectloiu 
to  the  admiaaiblltty  of  said  testimony.  It  was 
objected  first  that  the  omdltlons  required  Cor 
the  admission  of  the  teBtlmmy  were  not 
present,  and  next  that  the  declaration  was 
an  inadmissible  eq>reBslon  of  opinion.  We 
will  first  consider  whether  the  requisite  con- 
dltlona  existed  for  the  introduction  ot  the 
■aid  testimony.   In  10  Am.  &  Eng.  Bnc.  Law 
<2d  Bd.)  p.  382,  it  Is  said:  "Aa  to  their  i«l- 
evani^,  dying  declarations  are  goTened  by 
the  same  mlea  aa  testimony,  except  that  they 
are  restricted  to  tlie  act  <^  killing  and  the 
drcmnstancea  immediately  attending  it,  aa 
forming  part  of  the  rea  gestse."  In  the  same 
Tolume  (page  SM)  it  aald:  "In  order  that  the 
dying  dedaratlona  of  a  deceased  person  may 
be  admissible  under  the  dying-dedarations 
rule,  the  declarant  must  at  the  time  of  mak- 
ing them  have  been  in  extremis,  and  fnlly 
conscious  of  his  impending  diasolutlon.  Both 
of  these  conditions  must  exist   Thus  It  has 
been  said  that  it  is  not  alone  snffident  that 
Uie  declarant  believe  that  he  Is  about  to  die. 
To  be  admissible  under  the  dylng-dedarations 
rule,  his  dedarations  must  have  been  made 
while  he  was  in  extremis.   And,  even  though 
the  declarant  was  in  extremis,  his  dedarations 
are  not  admissible  unless  they  were  made  by 
him  while  he  was  under  a  sense  of  Impoidlng 
death.   To  render  bis  dedarations  admissible, 
the  declarant  must  not  only  believe  tiiat  he 
is  about  to  die,  but  must  be  without  any  ex- 
pectation of  recovery.    •    •   •   According  to 
the  clear  preponderance  of  authority.  If  the 
deceased  had  the  slightest  hope  of  recovery 
when  the  declarations  were  made,  they  are 
inadmissible."   The  rules  are  stated  in  State 
V.  Bradley,  34  S.  0.  139,  13  S.  E.  316.  as  fol- 
lows:   "(1)  Death  must  be  imminent  at  the 
time  the  declaration  was  made.   (2)  The  de- 
clarant must  be  so  fully  aware  of  this  as  to 
be  without  hope  of  life.    (3)  The  subject  of 
the  charge  must  be  the  death  of  the  declarant, 
and  circumstances  of  the  death  must  be  the 
subject  of  the  declaration."   In  State  v.  John- 
son, 26  S.  C.  1&5,  1  S.  S.  511,  It  was  said: 
"We  are  aware  tliat  cases  have  been  cited, 
and  otbera  might  be,  decided  dsewhere.  in 
which  courts  have  gone  to  extreme  lengtlis  in 
excluding  dying  declarations  as  not  coming 
fully  up  to  the  rule;  but  we  do  not  think  any 
set  form  of  words  should  be  required  to  show 
that  the  declarant  was  In  such  a  condition 
as  to  render  his  declarations  competent  but 
that  the  court  must  draw  a  rational  conclu- 
sion from  all  that  was  said,  taken  in  connec- 
tion with  such  surrounding  circumstances  as 
must  have  been  known  to  the  declarant  as 
to  whether  the  declarant  was  in  such  a  con- 
dition of  mind  as  would  render  his  declara- 
tions competent    None  of  the  cases  in  this 
state  have  gone  to  such  lengths  as  we  find 
In  some  of  the  cases  elsewhere^  and  we  are 
not  disposed  to  follow  sndi  cases."    We  have 
not  undertaken  to  reproduce  the  testimony 
rdevant  to  this  question,  as  it  would  not  b« 
of  any  tactical  benefit  We  aie^  bowever. 
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tally  satlBfled  that  there  was  a  compliance 
with  all  the  requlrementB  of  law,  and  that 
there  was  no  error  la  this  respect  In  allowing 
said  testimony  to  be  Introduced. 

We  will  next  consider  whether  said  testi- 
mony was  inadmissible  on  the  groond  that 
It  was  the  expression  of  an  opinion.  When 
the  state  offered  to  Introduce  in  evidence  the 
statement  hereinafter  mentlonecl,  the  fc^ow- 
Ing  took  place:  "Mr.  Woods:  If  your  honor 
please,  my  [Kwltion  is  this:  That  that  Is 
a  declaration  on  the  part  of  the  deceased  of 
inferences  from  a  state  of  circumstances 
which  Is  not  stated,  and  that  the  court  has 
laid  down  the  rule  that  It  must  relate  to  the 
drcnmstances  themselTes,  not  to  Inferences 
or  conclusions  from  these  circumstances.  The 
general  doctrine  Is  that  nothing  can  be  stat- 
ed by  this  witness  In  regard  to  the  alleged 
dying  declarations  which  the  deceased.  If 
living,  wonld  not  be  allowed  to  testify  to  in 
an  action  of  assault  and  battery.  Q.  (6y  the 
court  to  the  witness).  Was  wbat  he  said 
about  a  drunken  fool  part  of  the  same  con- 
versation? A.  Yes,  sir.  The  Court:  I  can- 
not hold  that  the  expression  "He  shot  me  for 
nothing,'  or  'He  killed  me  for  nothing,*  is 
purely  an  expression  of  opinion.  It  might 
be  and  it  might  not  be,  Just  as  an  expression 
'He  sliot  me  accidentally'  may  or  may  not 
be  a  matter  of  opinion.  It  may  be  a  matter 
of  fact  stated  in  that  manner.  It  certainly 
Is  as  much  a  matter  of  fact  as  if  a  dying  per- 
son were  to  say  'He  shot  me  from  anger,* 
or  from  Jealousy,'  or  'from  revenge,'  or  'be- 
cause I  struck  him.'  If  the  deceased  knew 
of  DO  cause  for  the  shooting,  it  is  dlfflcolt 
to  see  how  he  could  have  expressed  that  let- 
ter than  to  say  'He  shot  me  tor  nothing.' 
But  my  ruling  Is  not  as  to  the  expression, 
*He  shot  me  for  nothing,'  alone.  The  state- 
ment Is  one  statement,  as  I  understand  it 
from  the  witness,  and  concludes  with  the 
statement,  "To  be  killed  by  a  drunken  fool.' 
Mr.  Woods:  I  think  I  had  better  put  my  ob- 
jection In  this  form:  I  object  to  the  whole 
statement.  Does  your  honor  rule  the  whole 
statement  In?  The  Court:  If  It  Is  one  state- 
ment. Mr.  Woods:  Then  I  move  to  strike 
out  the  objectionable  part  and  leave  the  un- 
objectionable part  In,  even  though  it  is  one 
statement  The  Court:  I  must  let  the  whole 
statement  in.  (Exception  noted.  The  Jury 
were  now  overruled.)  Q.  Now  state  plainly, 
so  that  the  Jury  can  hear  it.  Just  what  the  old 
doctor  said  about  the  killing  to  his  daughter 
Mrs.  Josey.  A.  He  said:  'Fannie,  Max  has 
shot  me.'  He  said:  'An  old  man,  three 
score  and  ten,  to  raise  up  a  son  to  kill  him 
In  bis  own  house  for  nothing,— a  drunken 
fooL'  He  said,  'Don't  you  tblnk  this  Is  a 
high  state  of  civilization?'"  The  declarant 
also  stated  that  the  shooting  was  willful  and 
malicious.  The  appellant's  attorneys  admit 
there  are  authorities  to  the  effect  that  tes- 
timony that  the  deceased  was  shot  'for  noth- 
ing" is  admissible  as  a  dying  dedaratlon.  and 
cite  the  case  of  Boyle  v.  State,  105  Ind.  469, 
5  N.  B.  203,  56  Am.  Rep.  218,  in  which  the 


court  uses  this  language:  "The  declaration 
does  not  assume  to  be  the  expression  of  an 
opinion,  bnt  It  professes  to  be,  and  in  truth 
is,  the  statemoit  of  a  fact;  fw.  if  there  was 
no  reason  or  cause  whatevn,  no  opinion  could 
be  given  for  its  sufficiency  or  Insufficiency. 
Wbetfaer  there  Is  any  cause  for  an  act  must 
be  a  fact,  but.  If  It  be  conceded  ttiat  there  is 
a  cause,  then  whether  it  was  or  was  not 
adequate  might  well  be  deemed  matter  of 
opinion."  The  court  further  says:  "There  is 
an  essential  difference  between  a  statement 
denying  a  thing,  and  one  admitting  the  exist- 
ence of  a  thing  and  Qualifying  Its  character. 
Thus,  to  declare  ttiat  liquor  was  sold,  but  not 
m^ally.  or  that  a  man  was  Btruck,  but  not 
unlawfully,  would,  so  far  as  the  qualifying 
words  are  concerned,  be  a  conclusion.  If. 
however,  these  words  should  be  struck  out; 
facts  only  would  remain."  The  words,  "He 
shot  me  for  nothing,"  are  not  merely  the  ex- 
pression of  an  opinion,  but  the  statement  of 
a  fact,  and  there  was  no  error  in  admitting 
such  testimony.  There  Is  another  reascn 
why  not  only  this  declaration,  but  testimony 
that  he  was  shot  willfully  and  maliciously, 
was  admissible  In  evidence.  In  the  case  of 
Jones  V.  Fuller,  10  S.  C.  70,  the  rule  Is  thus 
stated:  "From  these  authorities  we  deduce 
the  following  conclusions:  First,  that  the  ex- 
ception to  the  general  rule  that  the  opinions 
of  witnesses  are  not  competent  evidence  Is 
not  confined  to  the  case  of  expert  testimony; 
second,  that  while  It  Is  necessary  that  the 
witness  should  first  state  facts  upon  which 
he  bases  his  opinion,  where  facts  are  such 
as  are  capable  of  being  produced  in  language, 
it  is  not  necessary  to  do  so  where  the  facts 
are  not  capable  of  reproduction  in  such  a 
way  as  to  bring  before  the  mind  of  the  jury 
the  condition  of  things  upon  which  the  wit- 
ness bases  his  opinion;  third,  that  such  evi- 
dence is  competent  from  the  necessity  of  the 
case."  Although  the  deceased  did  not  state 
the  facts  and  circumstances  that  induced  him 
to  believe  that  the  shooting  was  willful  and 
malicious,  nevertheless  there  was  testimony 
tending  to  show  facts  and  circumstances 
within  his  knowledge  upon  which  his  opinion 
might  have  t>een  based.  Under  such  circum- 
stances, the  testimony  was  properly  submit- 
ted for  the  consideratlw  of  the  jury. 

The  next  question  to  be  disposed  of  la 
whether  there  was  error  in  the  preliminary 
charge.  The  only  error  assigned  Is  that  the 
presiding  Judge  failed  to  charge  certain  prop- 
ositions of  law  mentioned  In*  the  exceptions. 
These  propositions  were  afterwards  charged, 
and,  even  If  there  was  error  In  the  first  In- 
stance, It  was  thereafter  remedied. 

The  next  question  that,  will  be  considered 
is  whether  the  presiding  Judge  committed  er- 
ror of  law  in  charging  on  the  facts.  The  ex- 
ception raising  this  question  Is  too  general, 
but.  waiving  this  objection,  it  cannot  be  sus- 
tained, as  we  fall  to  discover  wh^ln  tb» 
defendant  was  prejudiced. 

Under  the  head  of  "Alleged  Brrors  of  Lftw 
In  Final  Charge."  the  app^ant*s  attorneys. 
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Argue  M  fellows:  "In  his  final  charge  the 
circuit  judge  made  the  guilt  or  Innocence  of 
the  accuued  to  depend  upon  a  pre{>onderance 
of  the  testimony  as  to  a  special  defense. 
Notably,  he  said  to  the  Jury,  'I  charge  you 
that  the  defendant  In  this  case  Is  not  to  be 
acquitted  on  the  ground  of  accidental  homi- 
cide unless  he  has  satisfied  you  by  the  great- 
er weight  of  the  testimony  that  he  is  entitled 
to  be  excused  and  go  nnpuaished.'  And 
again  io  charging:  'If,  however,  you  are  sat- 
isfied by  the  preponderance  of  the  evidence 
that  the  homicide  was  such  an  accidental 
homicide  as  should  not  be  excused,  but  that 
it  was  an  accidental  homicide  which  should 
be  punished  as  inroiuntary  manslaughter  (I 
thlnli  you  will  remember  what  I  explained 
to  you  in  that  connection),  you  will  say, 
"Guilty  of  Involuntary  slaughter;" '  thus  in- 
structing that,  unless  the  jury  was  satisfied 
that  the  homicide  was  excusable  because  ac- 
cidental, conviction  followed."  These  words 
should  be  considered  in  connection  with  the 
other  parts  of  the  charge,  and  when  so  con- 
strued we  are  satisfied  that  there  was  no 
prejudicial  error.  They  also  say  in  their 
argument:  "Again,  his  honor  erred  In  char- 
ging: 'Or  if.  after  the  definition  I  have  given 
you,  you  come  to  the  conclusion  that,  even 
If  an  accidental  homicide.  It  was  such  an  ac- 
cidental homicide  as  takes  place  when  a  de- 
fendant is  doing  an  unlawful  or  felonious 
act,  you  will  in  that  case  have  to  find  him 
guilty  of  murder,'— because,  even  If  the  homi- 
cide was  committed  while  the  defendant  was 
In  pursuance  of  an  unlawful  act,  not  feloni- 
ous, the  jury  could  at  most  only  find  him 
guilty  of  manslaughter."  The  presiding 
Judge  substantially  charged  the  law  applica- 
ble to  the  case,  and,  If  the  appellant's  attor- 
neys desired  a  more  specific  charge,  requests 
to  that  effect  should  have  been  presented. 
They  say  likewise:  "His  honor  governed  the 
jury,  with  respect  to  the  amount  of  care,  cau- 
tion, and  prudence  that  the  defendant  should 
have  exercised,  as  would  be  required  In  a  cIt- 
II  case,  and  failed  to  charge  them  as  to  what 
was  criminal  carelessness,  at  the  same  time 
making  the  Jury  sole  Judges  of  both  the  facts 
and  the  law  on  this  subject."  As  has  Just 
been  stated,  the  presiding  Judge  charged  the 
law  substantially,  and.  If  a  more  ^clfic 
charge  was  desired,  requests  sboald  liaTe 
been  presented. 

The  appellant  contends  that  there  wzb 
-error  In  admitting  erldence  of  other  disputes 
and  quarrels  in  which  the  defendant  and 
threats  against  the  deceased.  In  the  case  of 
State  v.  CampbeU,  S5  S.  a  82,  14  8.  E.  294. 
the  court  says:  "We  are  not  aware  of  any 
rule  of  law  which  fixe*  any  definite  time 
within  which  a  threat  must  be  made,  before 
the  perpetration  of  the  act  to  which  It  Is 
supposed  to  refer,  In  order  to  render  testi- 
mony as  to  tiie  making  of  the  threat  compe- 
tent evidence.  Of  course,  where  a  great  or 
even  a  considerable  length  of  time  has  elaps- 
ed between  the  making  of  the  threat  and 
-the  perpetratlm  <^  the  deed  to  which  It  !■ 


supposed  to  point  SQdi  length  of  time  la  a. 
circumstance  to  be  considered  by  the  Jury 
In  determining  whether  there  Is  any  connec- 
tion between  the  threat  and  the  deed,  but 
there  is  no  rule  of  law,  and.  In  the  nature  of 
things.  It  would  be  practically  Impossible  to 
prescrltie  any  rule,  fixing  the  limit  beyond 
which  a  threat  would  not  be  competent  evi- 
dence." The  testimony  was  therefore  admis- 
sible. 

The  appellant  lastly  contmds  that  there 
was  error  on  the  part  of  the  circuit  Judge  in 
Intimating  his  opinion  on  the  facts  during 
the  progress  of  the  case,  but  we  fall  to  dis- 
cover any  error  In  this  respect  necessitating 
a  reversal  of  the  sentence.  It  Is  the  Jndg^ 
ment  of  this  court  that  the  Judgment  <tf  the 
circuit  court  be  afflnaed. 


ROUNDS  «t  cl.  V.  AIKEN  MFO.  CO. 
(Supreme  Court  of  South  Onrolina.  July  27. 

1900.) 

ARBITRATION    AND    A  WAED— BUILDING  CON- 
TRACT S—S  U  B  M 1 SS 1 0  N—P  HOGEBDIN  OS— 
PUBLICATION— REVIEW. 

1.  Where  the  terms  of  a  building  contract 
called  for  a  gross  sum  for  all  the  work  to  be 

Serformed  thereunder,  for  the  sabmission  of 
Iffereocea  to  the  arbitratiou  of  desiguated  per- 
sons, auil  that  paymeut  for  extra  work  should 
be  governed  by  the  contract  price,  it  was  ^op- 
er  for  the  arhitrators  to  determine  the  value  of 
such  extra  work  by  the  current  market  price 
thereof. 

2.  Where  one  of  the  arbitrators  testified  that 
he  gave  plaintiff  notice  that  the  umpire  agreed 
on  would  sit  with  the  board  at  a  certain  meet- 
ing, and  it  appeared  that  at  the  meeting  plain- 
titt' s  aibitratui*,  in  response  to  a  que»t.ou.  an- 
nonnced  that  plaintiff  would  not  be  present, 
owius:  to  doubts  as  to  bis  ability  to  establisili 
bis  claim,  this  was  saffieient  to  establish  that 
plaiutiff  bad  notice  of  the  meeting. 

3.  Where  the  action  of  the  board  of  arbi- 
trators at  a  cei'taiu  meeting  was  communicated 
to  plaintiff  the  foilowiog  day,  and  plaintiff  at- 
tended several  meetings  of  the  board  thereaft- 
er, and  never  made  objection  to  the  work  of  the 
board,  he  cannot  complain  that  he  was  not 
notified  of  the  meeting. 

4.  Where,  under  the  terms  of  a  contract  pro- 
viding for  the  submisaion  of  certain  differences 
to  arbitration,  it  was  provided  that,  in  case  of 
a  disagreement  between  the  two  arbitrators 
appointed,  they  should  call  in  a  de^gnated  per^ 
son  as  orapire^  It  was  not  necessary  for  the 
umpire,  when  called  in,  to  bear  the  testimony 
of  witnesses,  but  it  was  proper  for  him  to  ar- 
rive at  his  conclasioQ  from  the  findings  of  the 
other  two  arbitrators. 

6.  It  is  uo  objection  to  an  award  of  arbi- 
trators that  it  was  not  signed  by  the  nmpire 
until  the  morning  after  the  other  two  had  Mgn- 
ed  it,  where  the  terms  of  the  aobmiafiion  malce 
the  finding  of  two  sufiicient,  and  do  not  re- 
quire any  formal  publication  thereof,  and  it 
appears  that  the  parties  were  duly  served  with 
a  copy  of  the  award. 

6.  In  the  absence  of  a  statutory  requirement, 
it  is  not  necessary  that  witnesses  before  a 
board  of  arbitrators  should  be  sworn. 

7.  Where  matters  of  dispute  have  been  sab- 
mitted  to  arbitrators,  and  they  have  heard  evi- 
dence In  good  faith,  and  after  full  conddera- 
tion  determined  the  matters,  thrir  finding  win 
not  be  reviewed  becansa  of  mere  nrors  of  judg- 
ment. 

8.  Where  In  the  finding  of  a  board  of  arbi- 
tratort  there  was  an  allowance  made  for  extra 
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woodwork  complete,  and  ft  appeared  tbat  the 
woodwork  was  painted,  an  oojectioD  that  no 
■sUowance  waa  made  for  extra  painting  waa  not 

well  taken. 

9.  Where  a  submission  to  arbitration  was  for 
the  purpose  of  determining  "the  price  to  be 
paid  for  such  extra  work,  •  •  •  or  the 
amount  to  be  deducted  for  omiaaiona  br  the 
contractora  in  the  erection  of  the  boilding," 
«tc.,  and  the  evidence  before  the  board  showed 
that  certain  ventilatora  were  of  an  inferior 
qaalitr,  an  objection  that  ther  were  allowed  at 
only  $10,  whereas  they  coat  $35,  waa  not  well 
taken,  aince  the  d^dencj  in  quality  consti- 
tuted an  omlssfon.  within  the  meaning  of  the 
terms  of  the  contract,  and  the  finding  of  the 
arbitrators  thereon  is  conclnsiTe. 

10.  Where  it  appeared  that  plaintiffs,  in  their 
bid  for  the  erection  of  a  builaing,  had  estimat- 
ed 928.339  brick  for  a  wheel  pit.  but  had  put  In 
only  519,020,  the  difference  constituted  an  "omis- 
sion," witliin  the  meaning  of  the  contract,  pro- 
viding for  the  submission  to  arbitration  of 
questions  as  to  the  amounta  to  be  deducted  for 
''omissions  in  the  erection  of  the  building," 
and  was  therefore  within  the  Juiisdiction  of  the 
board  of  arbitrators. 

11.  The  fact  that  defendant  in  a  case  before 
arbitrators  had  admitted  certain  allowances  to 
plaintiff  for  brick  did  not  preclude  the  board 
from  aliowing  a  smaller  amount,  since  a  board 
of  arbitration  is  not  governed  bj  the  technichl 
rules  of  law  as  to  the  admission  of  eTidence, 
etc.,  but  is  intended  to  arrive  at  a  Just  deter- 
mination of  the  matters  in  dispute. 

12.  The  fact  that  an  agent  of  defendant  was 
preaent  at  the  BittiD|:s  of  the  board  of  arbitra- 
tion while  determining  matters  in  controversy 
between  plaintiff  and  defendant,  and  acted  as 
its  clerk  In  figuring  amounts,  is  not  ground  for 
setting  aside  the  award,  whore  plaintiff  was  al- 
so permitted  to  be  present,  and  made  no  ob- 
jection to  the  conduct  of  the  agent  or  to  his 
presence,  and  it  did  not  appear  that  any  harm 
was  done  thereby. 

13.  Where  it  appeared  tbat  defendants  had 
paid  for  four  cords  of  wood  as  material  to  be 
used  by  plaintiff  in  constructing  a  miil  house 
under  a  contract,  the  latter  had  no  right  to  dis- 
pose of  it;  and,  having  done  so,  the  item  be- 
came a  proper  charge  against  plaintiff  before  a 
board  of  arbitration  aitting  for  the  settlement 
of  differences  between  plaintiff  and  defendant. 

Anieal  from  common  pleas  circuit  court  of 
Aiken  county;  W.  O.  Benet,  Judge. 

Action  b7  Charles  L.  Bounds  and  J.  C  Hag- 
ler.  co-partners,  against  the  Aiken  Manufac- 
turing Company,  to  set  aside  an  award  of 
arbitrators.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiffs  appeal.  Affirmed. 

W.  T.  Gary  and  G.  W.  Croft  &  Son,  for  ap- 
pellants. Henderson  Bros,  and  Joseph  B. 
Lamar,  for  respondent 

POPE,  J.  This  action  was  commenced  on 
the  1st  day  of  June,  1896.  I  do  not  know  that 
any  words  of  mine  would  more  accurately  de- 
scribe how  the  action  was,  in  the  opinion  of 
the  plaintiffs,  rendered  necessary,  with  the 
grounds  for  that  opinion,  than  by  adopting 
those  employed  by  the  circuit  Judge  (Judge 
Benet)  In  his  well-considered  opinion.  Hence 
X  will  reproduce  the  text  of  that  decree: 

'Decree. 

"The  defendant,  the  Aiken  Manufacturing 
Company,  a  corporation  by  and  under  the 
laws  of  this  state,  having  organized  to  do 
boslnese  as  manufacturers  of  cotton  goods  at 


Bath,  tai  the  county  and  state  aforesaid,  de- 
termined to  erect  a  brit^  structure  or  cotton 
factory  at  said  place;  and,  having  Bdvertlsed 
for  competitive  bids  for  the  erection  of  said 
buildings  and  appurtenances,  the  plaintiffs  on 
March  11,  1895,  filed  with  the  defendant's 
agent  a  Md,  in  writing,  to  do  the  work  aceord- 
izig  to  the  plans  and  specifications  that  had 
been  iveviously  prepared  by  an  architect,  and 
which  had>  been  examined  by  the  plaintiffs. 
Said  bid,  together  with  the  pencil  memoran- 
dum known  In  the  case  as  the  "Barrett  Mem- 
orandum,*' and  which  will  be  liereln  referred 
to,  shows  that  the  plaintiffs  yndertook  to  do 
the  work  required  on  the  original  mill  and 
appurtenances  for  the  lump  sum  of  f53.19S; 
and  Mid  bid,  so  modified  by  the  Barrett 
memorandum,  passed  Into  a  written  agree- 
ment, which  was  made  and  executed  by  the 
parties  on  March  16, 1800,  which  paper  Is  the 
contract  In  the  case.  It  Is  noteworthy  that 
there  Is  not  a  thing  set  forth  In  the  contract 
going  to  show  at  what  price  the  plalntlflta 
were  to  furnish  lumber  or  material  of  any 
kind,  except  as  set  forth  In  the  nineteenth 
section  of  said  article,— that  the  brick  were 
to  be  at  $4.25  per  M.,  on  an  estimate  that  It 
took  2.000,000  of  brick  to  complete  the  work. 
There  Is  nothing  In  the  contract  going  to  show 
on  what  basis  the  plaintiffs  estimated  that 
they  should  be  paid  for  laying  brick,  either 
in  Portland  or  Rosendale  cement  or  lime.  It 
is  further  agreed  that  all  extra  work  should 
be  paid  for  in  proportion  to  the  work  In  the 
original  contract,  and  section  26  provides  that 
no  payment  on  account  by  the  owners  shall 
be  deemed  a  waiver  of  the  right  to  object  to 
defective  material  or  Imperfect  work.  The 
work  under  the  contract  progressed,  and  as 
It  progressed  extra  additions  were  agreed  to 
be  made  to  the  mill  and  to  the  work,  all  un- 
der the  same  contract,  and  the  builders,  or 
plaintiffs,  went  on  to  carry  out  the  same. 
Payments  were  made  to  them  from  time  to 
time,  and  it  Is  unquesttloned  that  much  more 
than  the  original  contract  price  was  paid  to 
them.  After  the  work  was  completed,  dis- 
pute arose  as  to  the  amounts  due  to  the 
plaintiffs  by  the  defendant,  and  In  order  to 
settle  said  disputes  without  litigation  an 
agreement  In  writing  was  entered  Into  by  the 
parties  to  submit  the  same  to  arbitration. 
The  terms  of  said  agreement  are  Important. 
The  preamble  recites  that  whereas,  the  con- 
tract aforesaid  provides  'that  any  dispute  or 
difference  concerning  the  meaning  and  con- 
struction of  the  plans,  drawings,  or  speciflca- 
tlons,  as  to  what  Is  extra  work,  shall  be  de- 
cided by  the  architect*;  and  whereas.  In  the 
specifications  It  Is  provided  that  'In  case  any 
dispute  arises  respecting  the  true  value  of 
the  extra  work,  or  of  work  omitted  at  the 
request  of  the  owner,  the  same  shall  be  val- 
ued by  two  competent  persons,  one  employed 
by  the  owner  and  the  other  by  the  contractor, 
and  those  to  have  the  power  to  name  an 
umpire,  whose  decision  shall  be  binding  upon 
all  parties';  and  whereas,  a  controversy  is 
pending  nn  relation  to  the  i^I^  to  be  j^aid 
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by  said  compacj  to  said  Rounds  &  Haglei  for 
certain  extra  work  done  and  performed  by 
said  Rounds  &  Hagter  for  said  company  up- 
on tbelr  mill  and  canal  and  other  structures 
at  Batb,  and  also  for  material  furnished  by 
said  Rounds  &  Hagler  In  doing  Buch  work, 
and  deductions  for  work  omitted/  Then  the 
matter  In  dispute  is  submitted  to  the  arbitra- 
ment and  award  of  arbitrators,  to  determine 
'the  price  to  be  paid  for  such  extxa  and  ad- 
ditional work  and  material  furnished,  or  of 
the  amount  to  be  deducted  for  omissions  by 
them  In  the  erection  and  building  of  the  Ai- 
ken Manufacturing  Company's  mill  and  canal 
and  other  structures  at  Bath,  South  Carolina.' 
It  Is  agreed,  further,  that  the  builders  shall 
nominate  one  of  sold  arbitrators,  and  the 
owners  another.  Those  are  called,  In  the 
submission,  'arbitrators,'  and  they  are  given 
'power  to  nominate  an  umpire.'  He  Is  called 
an  'umpire*  In  the  submission.  It  Is  further 
provided,  'The  award  of  any  two  shall  be 
final  and  binding  upon  the  parties.'  And 
there  Is  no  provision  In  the  submission  as 
to  when  the  award  Is  to  be  made,  as  to  how 
It  Is  to  be  published,  or  what  notice.  If  any. 
Is  to  be  given  to  the  parties  that  the  award 
Is  reached.  There  Is  a  provision  to  this  ef- 
fect: That  the  schedule  of  measiuvments 
as  made  by  Rounds  &  Hagler  and  A.  H. 
McCarrell,  and  contained  In  their  respective 
books,  shall  be  produced  and  delivered  to 
the  board  of  arbitrators,  and,  as  far  as  said 
measurements  coincide  and  agree,  they  shall 
be  accepted  as  correct;  and,  whenever  said 
measurements  do  not  agree,  then  the  board 
of  arbitrators  shall  take  such  course  as 
tbey  may  deem  proper  to  ascertain  such 
measnrements  as  they  need.'  There  Is  no 
proTlslon  In  the  snbmlasion  as  to  the  accept- 
ance by  tbe  arbitrators  of  any  price  that  may 
have  been  placed  upon  material  or  work  by 
the  contractm  or  by  McCarrelL  Under  this 
Bubmisslon  the  corporation  appointed,  as 
their  arbitrator,  Josej^  B.  Storey;  the  plain- 
tiffs aj^Inted.  as  theirs,  Gharles  B.  Allen; 
and  those  two  appointed,  oa  the  umpire,  T. 
O.  Brown;  and  on  the  16th  day  of  September, 
1898,  the  three  parties  tooSt  an  oatb  to  carry 
out  the  terms  of  the  submlsalon.  The  evi- 
dence in  the  case  shows  that  these  Uiree  gen- 
tlemen ore  competent  men,  and  stand  well  in 
the  city  of  Augusta,  where  they  live;  and,  In 
fact,  in  the  aiigument  of  the  caae  counsel  on 
both  sides  paid  proper  tribute  to  all  of  them. 
The  two  arbitrators,  Storey  and  Alien,  met. 
McCarrell  appeared  before  them  as  repre- 
senting the  company,  and  Mr.  Rounds  the 
firm  of  Rounds  ft  Ha^er.  It  Is  unquestion- 
ed that  a  rule  or  regulation  was  agreed  on, 
which  was  notified  both  to  McCarrell  and 
Rounds,  that  the  arbitrators  would  meet  ev- 
ery afternoon  at  the  office  of  the  Aiken  Man- 
ufacturing Company,  in  Augusta,  Greorgia,  at 
three  o'clock,  and  sit  a  reasonable  time  to 
consider  the  matters  in  question.  This  place 
was  chosen  without  any  objection  on  the 
part  of  Mr.  Rounds,  and  at  the  suggestion  of 
Mr.  Allen,  because  he  said  It  wva  more  com- 


modious and  suitable  than  bis  own  private 
place  of  business.  Both  McCarrell  and 
Rounds  were  present  at  many  meetings.  The 
arbitrates  made  calcuiattons  In  the  presence 
of  both  of  them,  questioned  them,  examined 
other  witnesses,  and  went  Into  all  documents 
presented.  Rounds  made  no  objection  eltber 
to  the  place  of  meeting,  the  mode  of  pro- 
cedure, or  the  fact  that  McCarrell  was  pres- 
ent, or  to  the  fact  that  scmietlmes  he  was 
called  upon  to  do  figuring  for  the  arbitrators. 
These  meetings  continued  through  many 
days.  Mr.  Rounds  testifies  that  he  did  not 
attend  a  good  many  of  these  meetings,  for  the 
reason  that  he  had  business  elsewhere  tliat 
called  bim,  and  he  could  not  attend.  Mr. 
Allen  testifies  that  quite  frequently,  after 
the  arbitrators  had  their  afternoon  sittings;, 
he  told  Mr.  Rounds  of  what  was  going  on, 
and  of  the  decisions  which  were  reached  by 
the  arbitrators.  It  is  established  that  the 
mode  of  procedure  adopted  by  the  arbltratora 
was  this:  That  Rounds  presented  a  claim  or 
estimate  of  his  account,  wbicb  had  been  pre- 
viously prepared  by  Mr.  Alien  tor  him,  and 
from  his  statements;  that  McCarrell  present- 
ed a  paper,  on  the  one  side  of  which  was 
stated  his  claim  or  estimate  of  the  company's 
version  of  what  was  doe,  and  on  the  other 
side  his  statement  of  the  Allen  estimate. 
The  arbitrators  compared  the  Alloi  estimate 
with  its  revision  by  McCarrell,  and  found 
It  correct,  and  then  proceeded  to  gather  all 
the  facts  they  could  on  the  various  estimates, 
considering  them  item  by  Item.  It  seems 
that  none  of  the  witnesses  who  wwe  exam- 
ined (and  they  were  very  few)  vere  sworn, 
nor  did  any  person  present  ask  that  they 
should  be  sworn.  The  estimate  of  McCarrell 
claimed  that  the  company  was  due  to  the 
builders  ¥2,219.80.  but,  as  the  uUtrators  pro- 
ceeded. It  Is  idiown  that  when  he  made  that 
estimate  he  was  not  aware  of  the  facte  and 
figures  set  forth  In  the  bid  of  Rounds  ft  Hag- 
ler and  the  Barrett  memorandum,  or  that 
the  TmtUators  pot  npon  the  mlU  were  not 
Star  ventilators,  as  required  by  the  spedflea* 
tlons,  or  of  the  slse  required.  It  appears  that 
Storey  and  Allen  differed  Tery  little,  and  that, 
whilst  on  the  Item  of  how  many  brick  Ronnds 
ft  Hagler  bid  ahoold  be  placed  on  t|ie  whed 
house  and  whed  pit  ttaey  differed,  yet  thrae 
was  no  contrary  dedslm  by  them;  but  ADen 
preferred  that  the  nmidre  should  be  called 
In  to  verify  bis  work,  as  the  nmidre,  Mr. 
Brown,  was  very  familiar  with  brick  woA. 
He  was  called  In  on  this  matter,  and  a  few 
other  minor  matters.  What  took  place  then 
will  be  ctmaldered  herrafter.  On  the  lOth  of 
November,  ISOG,  an  award  was  made,  tigned 
by  both  arbitrators  and  the  mnplie.  All  ot 
them  Bwear  that  they  signed  the  award.  It 
seems  that  Storey  and  Allen  signed  together, 
and  called  In  Mr.  Brown,  at  Allen's  ofltee.  and 
Brown  signed  In  their  presence.  Tbia  award 
gave  to  the  plaintiffs  91,002.86.  This  action 
Is  brought  by  the  plolntlfb  to  set  adde  said 
award,  and  the  allegations  of  the  complaint 
will  be  considered  seriatim,  together  with 
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the  facts  applicable  pro  and  con  to  each  alle- 
j^tlon.  There  la  uo  allegation  of  actaal 
fraud  on  the  part  of  the  arbitrators,  nor  la 
there  any  proof  that  shows  any  fraud.  The 
apedftcatlons  of  error  alleged  In  the  com- 
plaint against  the  award,  and  upon  which  It 
Is  claimed  the  award  should  be  set  aside,  and 
this  matter,  which  took  forty-odd  days  to  be 
settled  by  the  arbitrators,  should  be  sent  to 
the  court  for  settlement,  are  set  forth  In  the 
seventh  paragraph  of  the  complaint. 

"(1)  The  first  specification  of  error  is  as  fol- 
lows: 'That  the  arbitrators  exceeded  the 
authority  given  them  under  articles  of  snb- 
mtsslon,  for  they  proceeded  to  readjust,  as- 
sess, and  value  the  work  done  and  material 
furnished  by  the  plaintiffs  under  the  original 
contract.  Instead  of  confining  their  Investiga- 
tion, as  they  were  bound  to  do  under  the 
-agreement  of  submission,  to  extra  material 
and  extra  work  fmnished  and  performed  In 
doing  the  additional  extra  work.'  This  allega- 
tion should  be  considered  along  with  what 
Is  alleged  In  the  fifth  paragraph  of  the  com- 
plaint,—that  It  was  "agreed  to  pay  the  plain- 
tiffs for  and  at  the  same  rate  and  proportion 
.as  similar  work  which  the  plaintiffs  had 
-agreed  to  do  under  the  original  contract';  that 
Is,  that  Jhe  extra  work  was  to  be  paid  at  the 
same  rate  and  proportion  as  similar  work 
imder  the  original  contract  The  submission 
not  only  provides  that  the  arbitrators  should 
-ascertain  the  price  to  be  paid  for  such  extra 
and  additional  work  and  material  furnished, 
but  that  they  should  also  ascertain  'the 
.amount  to  be  dedncted  for  omissions  In  the 
erection  and  building  of  the  Aiken  Mauufac- 
tnrlng  Company's  mlU,  Its  canal,  and  other 
structures.'  The  facts  In  the  case  go  to  show 
that  a  gross  award  waa  made.  The  process 
■  ot  procedure  adopted  by  the  arbitrators  In 
reaching  that  result  are  set  forth  in  what  Is 
called  the  'O.  K.  Paper,'  in  evidence;  and 
that  Indicated  clearly  that  In  order  to  arrive 
-at  the  price  of  the  extra  work,  and  the  omis- 
sions which  were  made  In  the  original  work, 
the  arbitrators  were  obliged  to  consider  what 
was  done  In  the  original  work,  and  what 
they  did  was  simply  to  make,  from  the  evi- 
dence and  facts  before  them,  upon  their 
best  Judgments,  a  statement  of  the  accounts 
between  the  parties,  setting  forth  on  one  side, 
in  the  beglnnli^  of  the  contract,  price  of  the 
original  work,  $58,196,  and  following  up  that 
■credit  to  Ronnds  &  Hagler  by  credits  of  the 
value  of  work  whiiA  they  actually  did,  as 
found  by  calculations  and  measurements,  and 
by  placing  <m  the  opposite  side  of  the  ac- 
counts the  charges  which  they  considered 
propw  against  Roonds  &  Hagler  Cor  omls- 
■l(Mis,  and  dednctlonB  for  omissions  which 
tbey  ^MKild  pay.  and  also  the  money  which 
hikl  been  paid  to  tbem;  and,  by  this  process 
being  fbHowed  up  to  the  end,  they  ascertaln- 
-  ed  that  the  otii^nal  work  and  tiie  extra  work 
were  wcnth,  according  to  the  bids  of  the  oilv- 
inal  work  and  the  value  of  the  extra  woric, 
based  upon  the  value  of  the  original  work, 
-«7S,12L8B,  and  that  there  bad  been  paid  to 


Rounds  &  Hagler  In  cash,  and  due  by  them 
to  the  company  for  omissions  and  deductions, 
$77,119.03,  leaving  a  balance  due  them  of 
fl,0O2.86.  If  we  deduct  from  $78,121.89,  the 
whole  amount  estimated  as  the  value  of  the 
original  ctHitract,  and  the  extra  work,  the 
sum  of  $53,198,  the  contract  price,  It  will  be 
seen  the  arbitrators  estimated  the  value  of 
the  extra  work  at  $24,923.89.  By  Paper  K, 
put  in  evidence,  dated  November  4,  1806,  It 
will  be  found  that.  In  reaching  their  conclu- 
sions of  the  value  or  price  to  be  paid  for 
laying  of  brick,  Storey  and  Allen  decided 
'that  the  proper  and  fair  prices  to  be  al- 
lowed Rounds  &  Hagler  for  extra  brick  work 
are  as  follows:  $10  per  M.  for  brick  In  Port- 
land cement;  $9  pej:  M.  for  brick  In  Rosendale 
cement;  $8  per  M.  for  brick  In  lime.*  The 
submission  required  them,  where  the  'schedule 
of  measurements'  between  the  parties  agreed, 
to  take  those  schedules;  but  there  is  nothing 
In  tlie  submission  that  binds  them  to  take 
the  prices,  nor  Is  thei-e  anything  In  the  con- 
tract fixing  the  prices.  After  hearing  Rounds 
&  Hagler,  and  Investigating  their  notebook  as 
to  what  they  claim  they  bid  for  this  work, 
and  considering  the  fair  price  of  such  work, 
they  decided  as  stated  aforesaid.  Mr.  Brown, 
when  on  the  stand,  testified  that  such  figures 
fixed  by  the  arbitrators  wwe  fair,  and  the 
market  prices. 

"(2)  The  second  specification  of  error  in  the 
award  Is  that,  the  umpire  having  been  called 
to  act  with  the  arbitrators.  It  was  necessary 
that  the  plaintiffs  should  have  been,  notified 
of  his  sitting  with  the  board,  and  given  an 
opportunity  before  the  board  thus  composed, 
before  It  acted  upon  any  matter  submitted  to 
it,  but  that  no  such  notice  or  opportunity  was 
given  to  the  plaintiffs,  and  hence  the  award  is 
null  and  void.  The  facts  on  this  specification 
are  that  Mr.  Allen  says,  in  so  many  words, 
positively,  that  he  notified  Mr.  Rounds  of 
the  meeting  at  which  Mr.  Brown  was  to  ap- 
pear as  umpire.  Mr.  Storey  swears  that  at 
the  meetings  Jast  previous  to  the  night  meet- 
ing In  question,  when  Mr.  Brown  was  pres- 
ent, and  at  which  previous  meeting  Storey, 
Allen,  and  McCarrell  were  present.  It  was 
agreed  that  Brown  should  be  called  In  at 
that  night  meeting.  This  Rounds  does  not 
deny,  and  did  not  deny  when  on  the  stand. 
He  testifies,  however,  that  he  knew  that 
Brown  was  to  be  called  In,  and  requested 
Allen  to  notify  him  of  the  meeting.  Why 
Allen  should  decline  to  have  bim  present  H 
not  explained.  Brown  testlfles  that  when 
he  reached  the  meeting  place  he  asked  If 
Bounds  waa  to  be  present  and  Allen  said, 
^0,'  because  he  told  him  that  his  claim  would 
not  stand.  Allen  swears  positively  that  be 
notified  Ronnds  ot  the  meetings,  for  the  um- 
pire. From  this  testimony,  considering  the 
burden  on  the  plaintiffs  to  show  that  there 
was  no  notice  or  opportnnlty  given.  It  Is  c-lrar, 
ai  a  matter  of  fact,  that  Bounds  had  ftdl 
notice  that  Brown  was  to  be  at  that  meeting; 
and,  of  his  own  accord,  did  not  attend.  Ha 
Bays  tbat  Allen  told  falm  of  the  cesalt  of  tbe 
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meeting  the  next  mraning,  and  yet  be  made 
no  objection,  and  no  requeat  for  a  rehearing; 
and  that  decision  of  Brown  reached  at  the 
night  meeting  was  on  October  16,  1806,  and 
the  award  waa  never  made  until  the  10th 
November,  thereafter.  He  waa  actually  pres- 
ent at  the  subsequent  meeting,  where  Brown, 
acted.  The  only  date  of  subsequent  meeting 
given  in  the  evidence  was  October  80,  1896. 

"(3)  The  third  spedflcatlon  of  error  la  that, 
the  arbitrators  having  called  In  the  umpire 
to  act  with  them,  ttie  board  thus  composed 
could  only  hear  any  dlapnted  matter  by  call- 
ing and  swearing  and  examining  witnesses 
before  them,  but  that  the  said  board,  in  dis- 
regard of  the  law  and  t'lie  plaintiffs'  rl)2:hts. 
proceeded  to  settle  such  differences  without 
swearing  or  examining  any  wltnessns  U[M)n 
such  differences,  simply  by  each  of  the  two 
arbitrators  making  his  statement  or  report 
to  the  umpire,  who  then  announced  his  con- 
clusions, which  the  Iward  adopted.  The  facts 
which  the  testimony  show  under  this  head 
are  subBtantlally  these:  That  when  Brown 
met  the  arbitrators  be  took  no  evidence  from 
witnesses,  by  swearing  the  witnesses  or  by 
examining  any  witnesses,  but  that,  as  the 
questions  wbteh  he  vraa  called  in  merely  to 
pass  upon  were  measurements  of  the  plana 
and  the  invectim  of  the  hooka,  he  examined 
the  plans  and  the  books,  and  drew  bis  con- 
clusions fnnn  tbem,  and  from  what  the  two 
arbltratora  said  of  them  as  to  tbelr  lovestiga- 
tlona.  On  the  question  wtaethw  Bounds  & 
Hagler,  when  they  bid  for  the  work  on  the 
wheel  pit  and  the  wheel  bouse,  bid  on  92S  M. 
briCk,  or  6ES0  M..  be  decided  In  favor  of  the 
first  number,  after  his  own  personal  Inspec- 
tion of  the  book  of  Rounds  &  Hagler,  and  the 
figures  thereon  corresponding  with  the  figures 
on  the  plans,  and  after  making  calculations 
thereon.  He  rendered  his  decision  tbat  night 
In  writing.  If,  as  stated  In  the  second  head, 
above,  Bounds  bad  actual  notice^  tfam  he 
cannot  complain;  but,  evm  if  be  did  not  bave 
actual  notice  of  the  meeting,  still  he  says  tbat 
on  tbo  next  day  Allen  infmned  him  of  the 
dedalon.  That  was  many  days  before  the 
final  result  was  reached.  He  went  before  the 
board  again,  with  Brown  present,  and,  though 
he  knew  tbat  Brown  had  not  examined  bim, 
yet  be  did  not  demand  that  cither  he  or  other 
witnesses  should  be  examined  on  that  ground, 
and  thereby  he  waived  bis  right 

"(4)  The  fourth  specification  of  error  is 
that,  even  if  Oie  umpire  had  heard  the  cvise 
and  evldrace  ulton  the  disputed  Issue,  tin 
award  la  null  and  virid.  for  the  reason  that 
be  did  not  Join  In  Uie  findings  and  execute 
the  seme  with  the  two  arbitrators.  The  facts 
on  this  head  are  that  a  tissue  copy  la  inu- 
dueed  1^  tbe  idalntlffa,  which  they  claim  la 
the  award,  only  signed  by  Storey  and  Allen. 
Tbe  defendant  produced  the  written  award, 
wblcta  Is  unquestionably  signed  all  tbr^ 
et  the  arbltratora;  and  the  evidence  shows 
tbat  Allen  and  Storey  signed  It  4»ie  n^t,  In 
the  ptesence  of  each  other,  and  the  next 
morning  Brown  signed  It  In  the  presence  of 


boOi  Allen  and  Storey.  The  submlsaiCMt  docs 
not  require  any  formal  publication  of  the 
award.  Mr.  Winter  swears  tbat  he,  as  clerk, 
of  the  defendant  company,  on  the  14th  of  No- 
vemlKr  served  a  copy  of  the  award  oa  Mr. 
Bounds.  Bven  If  the  tissue  copy  was  tlie 
original  award.  It  is  signed,  by  the  two  ar- 
bltratora; and.  If  that  Is  the  condoakm  of 
two.  It  is  binding. 

"(5)  The  fifth  specification  of  error  Is  that 
none  of  the  witnesses  were  sworn.  As  a  xnmt' 
ter  of  fact  that  is  the  case;  but  it  is  also  a 
matter  of  fact  that  none  of  tbe  parties  re- 
quired that  the  witnesses  should  be  sworn, 
and  the  law  on  the  subject  la  stated  else- 
where. 

"(6)  Tbe  sixth  spedflcatlon  of  error  is  'that 
through  a  mistake  or  oversight  on  the  part  of 
said  arbitrators  tbe  plaintiffs  were  charged 
with  the  value  of  upward  of  900  M.  brick,  as 
furnished  to  them  by  the  defendants,  and 
they  were  given  no  corresponding  credit  for 
using  or  laying  the  brick,  and  the  work  done 
by  them,  thus  depriving  the  plaintiffs  of  a 
large  sum  of  money  that  was  Justly  due 
them.'  At  tbe  bearing  Mr.  Rounds  lednced 
this  Item  by  bis  figuring  to  some  555  BI.,  bnl 
it  does  not  appear  in  tbe  testimony  that  what- 
ever was  done  about  tbe  brick  ^s  done 
'through  a  mistake  or  ovenlgbt  on  the  part 
of  said  arUtratota.'  It  Is  admitted  on  both 
sides  that  tbe  Item  of  tbe  brick  question 
was  In  dlBcnssIon  before  the  arUtiation, 
many  days,  and  that  was  tbe  very  tt«n  tbat 
the  umpire  was  called  on.  and  that  whateTw 
was  done  about  these  brIA  was  done,  not  by 
an  oversight  or  miscalculation,  but  after  form- 
al oonrideratlon.  Further,  page  S  of  the  O. 
K.  atatement  shows  that  wbUst  on  tbe  one 
Ride  charges  are  made  agafaut  Bounds  A 
Hagler  fta  brick  as  upon  the  baala  of  woric 
not  done,  though  bid  for.  yet  4»i  the  oUier 
hand  tbey  are  given  full  credit  for  woik  ac- 
tually done,  both  In  the  wlglnal  contract  and 
the  extra  work. 

"(7)  The  seventh  qtedflcatlon  of  error  is 
that  by  an  orerstght  tbe  plaintiffs  were  not 
allowed  any  compensation  for  extra  painting 
done  on  ttie  extra  work.  The  facts  bere 
show,  reference  to  Item  7  of  tbe  O.  K.  pa- 
per, that  claimants  are  allowed  pay  for  wood- 
work complete,  and  by  reference  to  the  yel- 
low paper  In  evidence  and  an  examination  of 
the  claim  In  Allen's  statement  of  Item  7 
painting  was  claimed,  and  In  the  McCarreD 
statement  an  estimate  of  the  woodwrak  com- 
Idete  was  claimed.  This  matter  was  eontid- 
ered,  ft  seems,  by  the  finding  of  the  arbitra- 
tors, and  dedded  as  stated  In  Item  7. 

The  eighth  specification  of  error  Is  tbat 
tbe  arbitrators  failed  to  allow  the  plalntlfh 
payment  for  such  extra  wtk  In  the  propor- 
tltm  that  similar  work  was  paid  for  tm- 
der  tbe  original  agreement  The  facts  show 
that  there  were  no  figures  in  the  original 
agreement  to  show  tiie  price  of  any  spedflr 
wocfe,  but  that  a  gross  sum  was  agreed  on: 
nofliing  fixed  as  to  the  price  of  laying  brick 
In  FwOuid  or  Boeendale  eemsnt  or  'Omvi 
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notblDg  fixed  In  tbe  eontnct  as  to  tbe  price 
of  woodwork  or  ironworlc,  or  anjthliig  else, 
except  the  price  of  per  M.  for  brick 

laid  down  at  Bath.  This  being  the  case,  and 
the  arbitrators  being  called  on  to  fix  the  price 
of  extra  work,  they  had  to  consider  what  they 
thought  was  the  price  of  these  species  of 
work  In  the  original  contract;  and,  taking 
Into  consideration  all  tbe  facts  and  circum- 
stances, they  decided  tbemselTes,  and  that 
ought  to  be  oimcluslTe. 

The  ninth  speaflcatlon  of  error  Is  that 
the  arbitrators  have  deducted  from  the  price 
of  material  furnished  for  work  done  by  the 
plalutltTs  coming  under  the  original  agree- 
ment, and  bare  thereby  monged  tbe  plain- 
tiffs. The  facts  In  this  case  show  that  It  was 
submitted  qieciflcfllly  and  distinctly  by  the 
submission  to  tbe  arbitrators  to  make  all  nec- 
essary deductions  for  omissions  In  materials 
not  put  in  or  work  not  done. 

"(10)  The  tenth  veclflcaliut  of  error  Is 
that  the  board  Irregularly  and  contra^  to 
law  suffered  A.  H.  McCarr^  to  be  constant- 
ly in  attendance  upmt  them,  'and  that,  with- 
out giving  the  plaintiffs  notice  or  opportunity 
to  be  present,  the  said  A.  H.  McCarrell  was. 
In  the  absence  plaintiffs,  questioned,  and 
allowed  to  make  certain  statements,*  etc..  to 
tbe  board,  and  that  this  conduct  was  enough 
to  set  aside  the  award.  The  facts  show  that 
McCarrell  ynM  present,  as  representing  the 
company,  and  so  was  Rounds,  as  representing 
his  firm;  and  tbe  facts  further  show  that 
Rounds  knew  McCarrell  was  present  (was 
present  with  him),  knew  that  McCarrell  did 
figuring  for  the  board  at  their  request,  and 
that  he  did  so  when  Rounds  was  present,  and 
yet  be  never  obt«cted  to  the  same.  Mr.  Hag- 
ler  distinctly  testified  that  he  told  Rounds 
that  McCarrell  ought  not  to  be  present,  but 
yet  Rounds  testlflpd  that  he  never  at  any 
time  objected  to  McCarrell  being  present  or 
figuring  for  the  board.  All  of  the  arbitrators 
say  that  they  reached  their  conclusion,  not 
from  any  figuring  that  McCarrell  did,  but 
from  their  own  consideration  and  own  work, 
and  elmply  had  McCarrell  to  write  out  their 
conclusions  for  tbem,~«uch,  for  Instance,  as 
to  multiply  the  amounts  found  by  them  by 
tbe  prices  fixed  by  them,— and  that  after- 
wards they  verified  all  these  statements  for 
themselves.  Mr.  Storey  says  that,  though 
McCarrell  wrote  the  award  which  was  sign- 
ed by  the  arbitrators,  he  wrote  the  original 
draft  la  pencil,  and  that  Is  produced  to  tbe 
court;  and  just  here  It  Is  very  plain,  on  tbe 
contention  tbat  was  made  that  tbe  red  fig- 
ures which  appear  on  the  O.  K.  statement 
were  put  there  after  tbe  coacloslon  was 
reached,  that  they  must  have  been  put  there 
before,  because  the  aggregate  amount  In  red 
figures  at  the  end  of  each  column  Is  stated  In 
the  black  figures  below  in  exactly  the  same 
amounts  by  wbldi  the  conclusion  reached 
was  arrived  at. 

"The  aforesaid  condensed  statement  of 
facts  are  found  by  me  to  be  the  facts  In  this 
interestliig  case,  as  tbe  basis  of  the  coudiK 


slon  to  be  .readied  bcveln.  Bald  fiiets  are 
ascertained  after  a  careful  consideration  of 
tbe  pleadbigs  and  ttie  testimony,  oral  and 
documentary,  presented  to  me  in  t^n  court; 
the  witnesses  having  been  sworn  and  exan^ 
ined  and  cross-examined  before  me  at  the 
bearing  at  Aiken  during  tbe  winter  term, 
1899,  and  afterwards  at  a  day  agreed  on  be- 
tween counsel,  as  tbe  hearing  could  not  be 
concluded  at  the  regular  term.  We  wlU  now 
consider  the  law  which  Is  applicable  to  the 
facts  .and  (drcumstances  surtonndtng  the  vari- 
ous transactions  of  this  contract,  as  found  by 
the  court  Arbitrations  ought  to  be  encour- 
aged by  the  courts,  and  awards  not  set  aside 
unless  some  established  principle  of  law  haa 
been  violated  or  some  gross  Injustice  done 
by  the  arbitrators,  or  where  It  is  clearly  es- 
tablished that  fraud  has  crept  Into  the  action 
of  the  arbitrators.  It  Is  dearly  laid  down  In 
1  Am.  &  Eng.  Enc.  Law.  p.  706,  that  'all  rea- 
sonable presumptions  will  be  made  In  their 
aid  [that  is,  In  aid  of  awards].  No  Intendment 
will  be  Indulged  to  overturn  them,  but  every 
reasonable  Intraidment  allowed  to  uphold 
them.  To  warrant  a  court  In  rerievlng  an 
award  upon  Its  merits,  something  more  than 
error  In  the  decision  must  be  shown.'  In  our 
own  case  of  Ckihen  t.  Habenldit,  14  RIcb.  Eq. 
49,  Chancellor  Inglls  states  the  matter  tersely 
as  follows:  'SIvery  controversy  touching  civil 
rights  neoessarlly  Involves  questions  both  <tf 
law  and  of  fact,  and  the  ordinary  tribunals 
are  not  so  organized  as  to  provide  for  deter- 
mining each  according  to  strict  rules  of  right. 
Arbitration  la  a  method  for  settilng  their  dis- 
pute which  parties  choose  to  substitute  for 
tbe  regular  tribuniBlB.  By  aubmls8l<m  of  mat- 
ters in  controvert,  which  doei}  not  clearly 
provide  otherwise,  arbitrators  are  therefore 
Invested  with  at  least  as  large  powers  of  iur 
veatigatlon  and  determination  as  are  possess- 
ed by  the  tribunals  which  they  snpplant 
But,  more  than  this,  the  very  purpose  In 
transferring  tbe  controversy  to  such,  private 
forum  is  that  its  fair  adjustment  may  not 
be  obstructed  or  trammeled  by  the  technical 
mles  of  legal  science;  that  consideration 
may  be  admitted  as  elements  both  in  the  mat- 
ter and  mode  of  composition  which  could 
not  find  access  to  the  Judgments  of  the  regu- 
lar courts.  The  aim  Is  that  substantial  Jus- 
tice between  the  parties  may  be  effected. 
To  reach  this  result,  uncertainties  and  doubts 
of  law  are  to  be  solved  by  the  arbitrators,  and 
their  conclusions  herein  became  law  of  tbe 
parties  pro  hac  vice.  The  rigor  of  extreme 
rules  may  be  moderated  by  tbe  requirements 
of  fair  dealing  and  good  conscience.*  Tbe 
written  submission  signed  by  the  parties 
having  a  controversy  gives  to  the  arbitra- 
tors jurisdiction  to  determine  the  question  in 
controversy,  and  Jurisdiction  of  the  parties 
concerned;  and  much  latitude  is  given  to  the 
arbitrators  in  their  mode  of  procedure,  tbe 
idnd  of  notice  they  may  give  of  the  hearings, 
and  the  form  in  which  the  award  may  be 
made.  It  ia  unquestioned  that  if  a  hearing 
Is  had  entirely  ex  parta  by  tbe  arUtrators, 
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wltboat  notice  or  t^^rttinlty  to  the  other 
Bide  to  be  pieaent.  racb  an  award  sbould  be 
set  aside,  as  waa  done  In  the  case  relied  on 
b7  plaintiffs'  counsel,  decided  by  our  court 
of  appeals,  and  set  forth  in  Shlnnle  t.  Coil; 
1  McOord,  Eq.  476;  hut  where  the  parties 
hare  notice  of  a  hearing  and  opportunity  to 
be  heard,  and  are  present  and  make  no  ob- 
jection to  the  mode  of  procedure,  they  are 
deemed  to  waive  all  irregularities  as  to  the 
procedure,  and  the  award  is  ralld  and  bind- 
ing, unless  assailable  on  the  grounds  of 
fraud,  or,  la  some  cases,  of  mistake  such  as  is 
relierable  in  equity.  With  these  general  re- 
marks applicable  to  the  general  aspect  of  the 
case,  we  will  now  proceed  to  consider  the 
speclQc  questions  of  law  that  arise: 

"ta)  It  Is  claimed  that  the  award  Is  not 
valid,  for  that  the  same  was  reached  by  the 
arbitrators  exceeding  the  authority  given 
them  by  the  submission.  It  Is  unquestioned 
that  If  the  arbitrators  exceed  the  submission 
the  award  may  be  avoided,  but,  as  found  by 
me  Id  this  case,  as  a  matter  of  fact  the  arbi- 
trators did  not  exceed  the  submission  tn  this 
case,  and  acted  fully  within  the  sabmlsslon; 
and  I  80  find  as  a  matter  of  law.  This 
award,  as  promulgated  by  the  arbitrators.  Is 
contained  on  one  sheet  of  paper,  and  awards 
a  gross  sum  to  be  paid  by  the  defendant  to 
the  plaintiffs;  and  whilst  a  great  deal  of 
testimony  in  the  shape  of  documents  was 
placed  before  the  court,  as  to  the  process  by 
which  the  arbitrators  reached  that  award, 
that  final  award  is  the  document  to  be  con- 
Bldered.  It  Is  stated  by  Mr.  Morse,  in  his 
excellent  work  on  Arbitration  (page  165), 
'that  the  process  by  which  arbitrators  came 
to  an  agreement  Is  of  uo  consequence,  and 
cannot  be  inquired  into  by  the  court,  neither 
be  made  a  basis  to  vacate  their  award.' 
This  quotation  seems  to  be  based  upon  rea- 
son and  good  sense,  but.  after  careful  exam- 
ination of  all  documents  and  proceedings 
showing  the  process  by  which  the  arbitrators 
reached  the  award  finally  promulgated.  I  find 
nothing  herein  to  invalidate  the  award. 

"(b)  As  a  matter  of  fact,  it  has  been  found 
that  the  plaintiffs  bad  full  notice  of  the 
various  meetings  held  by  the  arbitrators,  and 
full  opportunity  to  attend;  but,  beyond  that, 
it  is  very  clear,  as  established  law,  that  all  ir- 
regularities as  to  the  mode  of  procedure  can 
be  waived.  See  Morse,  Arb.  pp.  11&-118; 
Wats.  Arb.  •206.  It  Is  well  settled  that,  un- 
less called  upon  to  do  so.  It  is  not  necessary 
for  the  validity  of  the  award  that  the  wit- 
nesses should  be  sworn  (see  Morse,  Arb..  p. 
131);  and  in  fact  It  has  beai  hdd  by  our 
own  court,  In  the  case  of  State  t.  McCros- 
ky,  3  McCord,  308,  that  arbltratora  have  no 
power  to  swear  witnesses,  and  that  witnesses 
sworn  before  arbitrators  could  not  be  in- 
dicted for  perjury,  because  the  arbitrators 
had  no  power  to  admlnlater  the  oath.  In 
this  case,  thotigta  the  plaintlflS  knew  that  the 
witnesses  ezamliied  were  not  b^ng  ewom, 
they  proceeded  with  the  arbltntion  wlfhoat 
asking  that  they  should  be  sworn. 


"(c)  The  award  In  this  case  was  signed  by 
all  three  of  the  arbitrators.  Tlie  snbmia- 
sion  provided  that  the  award  of  any  two 
shall  be  final  and  binding  upon  the  parties.* 
Mr.  Brown,  the  umpire,  was  only  called  In  to 
verify  calculations;  and  it  is  Insisted  that  be 
should  bave  reheard  the  witnesses,  and  not 
made  the  conclusions  without  rehearing  the 
witnesses.  The  plaintiffs  had  notice  and  op- 
portunity to  appear  before  him,  and  did  not 
appear  at  one  of  the  meetings  before  him; 
and  the  court  cannot  perceive  the  violation 
of  any  principle  of  law  by  the  condnct  of 
the  bearing  after  the  umpire  was  called  in. 
Our  own  supreme  court.  In  the  case  of  Finney 
V.  Miller,  1  Bailey,  81,  after  careful  coosid- 
eratlon  of  the  Eogllsb  authorities  upon  the 
subject,  held  distinctly  that  where  the  ar- 
bitrators had  disagreed  upon  the  fscts  the 
umpire  could  be  called  In,  and  that  he  conld 
take  the  facts  already  found  by  the  arbi- 
trators, and  consider  the  disputed  questions, 
and  decide  them,  and  that  the  umpire  need 
not  hear  all  the  testimony  anew,  from  the 
mouths  of  the  witnesses,  unless  the  parties 
require  that  he  should  do  so.  This  case  is 
followed  in  the  case  of  Sharp  v.  Llpset.  2 
Bailey,  113,  and  the  general  principles  npon 
which  these  adjudications  are  based  are  sus- 
tained by  other  respectable  authorities,  such 
as  Graham  v.  Graham,  49  Am.  Dec 
Morse,  Arb.  p.  264;  Wats.  Awards,  *296; 
Kid,  Awards,  103.  And  the  court  condndes, 
as  a  matter  of  law,  based  upon  the  facts  al- 
ready found,  that  there  was  nothing  In  the 
conduct  of  the  arbitration,  either  In  omis- 
sion or  commission,  after  the  umpire  was 
brought  in,  that  violates  any  prlnclite  of 
law  or  would  vitiate  the  award. 

"(d)  It  is  to  be  noticed  that  there  is  noth- 
ing In  the  submission  providing  how  the 
award  shall  tie  published  or  notified  to  the 
parties,  and,  this  being  the  case,  it  ts  settled 
law  that  no  particular  form  or  kind  of  notice 
1b  required.  Mr.  Morse,  in  his  work  already 
referred  to,  at  page  285,  says,  'Publication  of 
an  award  is  necessary  only  where  the  submis- 
sion expressly  stipulated  that  It  shall  be  pub- 
lished or  notified  to  the  parties.*  There  Is  no 
question,  from  the  facts  already  found,  that 
the  plaintiffs  knew  that  the  award  had  been 
made,  and  that  a  copy  was  delivered  to  them, 
and  the  court  sees  no  grounds  to  set  aside  the 
award  because  of  any  nondelivery  or  non- 
publlcatlon  thereof.  It  is  satisfied  that 
everything  was  done  that  It  was  necessary  to 
do  to  bring  the  Information  contained  In  the 
award  before  the  plaintiffs,  and  1  Am.  &  Eng. 
Enc.  Law,  704,  states  the  doctrine  as  fol- 
lows: 'It  is  Impossible  to  give  a  stated  rule 
by  which  to  determine  what  is  a  snfBcient 
poblicatloiL  Anything  dcme  whldi  oiables 
the  parties  to  receive  a  knowledge  of  Ha 
contenta  may  be  caDed  ft  pnUlcatlon.'  Cet- 
talnly  the  plaintiffs  In  this  case  Teeelved 
knowledge  of  the  contents  ot  this  sward. 

"(e)  It  Ui  to  be  considered  what  it 
the  Uiw  on  the  sabjeet  of  setting  a^e  sn 
awaid  In  s  court  of  equity  on  the  grounds  of 
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mlBtake.  It  1b  Tery  certain  tliat  tbere  i» 
quite  a  difference  In  tbe  Idea  of  'mistake,'  at 
a  principle  upon  wblch  awards  can  be  ra- 
cated.  and  the  Idea  of  'mere  error  of  Judg- 
menf  on  the  part  of  the  arbitrators.  The 
doctrine  seems  to  be  well  stated  by  the  su- 
preme court  of  the  United  States  In  the  case 
of  Borcbell  v.  Marsh.  17  How.  i>50,  15  L.  Ed. 
09,  as  follows:  'Courts  should  be  careful  to 
avoid  a  wrong  use  of  tlie-  word  "mistake." 
and,  by  making  It  synonymous  with  mere 
error,  assume  to  themselTcs  an  arbitrary  pow- 
er over  awards.  The  same  result  would  fol- 
low If  the  court  should  treat  the  arbitrators 
as  guilty  of  corrupt  partiality  merely  because 
ttae  award  Is  not  such  a  one  as  the  chan- 
cellor would  have '  given.  We  are  all  too 
prone,  porhapa,  to  Impute  either  weakneu 
of  Intellect  or  corrupt  motivei  to  those  who 
differ  with  us  In  our  (Qinlon.*  And  to  the 
same  effect  wlU  be  found  oar  case  of  Mlteb^ 
V.  De  Schamps,  18  Rich.  Bq.  21,  See,  also, 
2  Story.  Bq.  Jar.  If  1453-1450,  and  Pom. 
Bq.  Jut.  |  838.  In  not  a  allele  item  brought 
before  the  court.  In  the  <dalm  that  the  award 
la  emmeons,  li  there  the  slightest  resem- 
blance to  what  Is  called  *mlstake'  in  equity. 
Bvery  Item  which  has  been  cdalmed  to  amount 
to  s  mistake  rellevable  In  equity  was  con- 
sidered and  contested  before  ttae  arbitrators, 
and  passed  on  by  them;  and,  no  matter  bow 
glaring  may  be  the  errors  In  the  results 
reached,  unless  such  results  are  tantamount 
to  toiud,  yet  they  are  ttae  resnlta  of  the  court 
of  ttae  choosing  of  ttae  parties  In  ttals  matter, 
and  ttaey  are  bound  by  them.  This  Is  ap- 
plicable to  the  brick  item,  to  the  painting 
item,  to  ttae  Lombard  Iron  bill,  and  to  the 
varions  other  matters  claimed  as  mistakes 
committed  by  the  utiltrators.  It  may  be 
that  if  I  taad  been  sitting  upon  ttae  board  of 
arUtraton  I  might  taave  allowed  acnne  of 
the  items  oisallowed  by  tbe  arbitrators;  but 
If  ttaey,  as  they  seem  to  taave  done,  gave 
tliebr  taonest  Judgments  upon  ttaese  matters, 
and  considered  all  of  ttaese  matters,  as  they 
seem  to  have  done,  carefully,  and  have  ai^ 
rived  at  a  deliberate  conclusion.  I  can  see 
notblng  in  ttae  evidence  whldi  would  war- 
rant me,  in  the  exercise  of  the  equitable 
Jurlsdictlcm  of  the  court,  to  set  aside  this 
award  on  the  ground  of  mistake. 

"(f)  Nor  can  the  court  find  any  legal 
ground,  arising  out  of  the  alleged  conduct 
of  McCaArell,  to  vacate  the  award.  It  has  al- 
ready been  shown,  as  matter  of  fact,  that 
his  attending  on  the  meetings  of  the  board 
of  arbitrators  bad  no  effect  upon  their  con- 
clusions, that  what  he  did  was  merely  min- 
isterial, and  that  each  of  the  arbitrators,  for 
'ilmaelf,  verified  all  calculations  made  by  him, 
nefore  reaching  a  conclusion.  Besides  this, 
Mr.  Rounds  knew  that  McCarrell  was  pres- 
ent from  beginning  to  end,  and  thougli,  on 
one  occasion,  Mr.  Hagler  told  Rounds  that 
he  objected  to  McCarreH's  twlng  present, 
never  cnce  did  Rounds  raise  that  objection 
before  the  arbitrators;  and  now.  after  the 
result  has  been  reached,  It  seems  clear  to 
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the  court  that  any  objection  he  could  have 
made  on  that  score  Is  waived  by  the  plaintiffs, 
with  full  knowledge  of  the  facts  before  tiiem, 
and  It  Is  BO  held.  The  case  of  Small  v. 
Trickey,  66  Am.  Dec.  256,  Is  a  w^I- 
considered  caBe  on  this  subject  The  English 
doctrine  Is  therein  stated  and  sustained  as 
follows:  'It  was  held  In  the  house  of  lords 
In  the  case  of  Drew  v.  Drew,  S3  Eng.  Law 
&  Eq.  9,  that,  where  an  arbitrator  ex- 
amined witnesses  behind  the  back  of  one 
of  tbe  parties,  sudi  party  Is  Justified  In  at 
once  abandoning  the  reference  and  applying 
to  a  Jndge  to  rescind  the  submission;  but  if 
tae  continue.'  after  the  fact  came  to  his 
knowledge,  to  attend  ttae  subsequent  proceed- 
ings, this  will  be  a  waiver  of  the  Irregu- 
larity, and  he  cannot  afterwards  set  aside 
tbe  award  on  that  ground.' 

"As  a  matter  of  hiw  and  fact.  It  is  held 
that  ttie  award  made  between  ttae  parties  In 
question  on  November  10,  1896,  by  J.  B. 
Storey,  Charies  B.  Allen,  and  T.  O.  Brown, 
U  valid  and  binding  on  ttae  parties.  Where- 
fore It  iB  ordered,  adjudged,  and  decreed  that 
ttae  said  award  be,  and  the  same  Is  taerel^, 
ccmflrmed,  and  tliat  the  complaint  In  ttals 
action  be  dismissed,  witta  costs  to  be  paid  by 
the  plalntlffB. 

**W.  G.  ^net.  Presiding  Jadge.** 

The  plaintiffs  taave  appealed  from  this  de* 
cree,  and  set  forth  their  objectlona  thereto 
In  24  grounds  of  appeal.  I  may  remark,  be- 
fore setting  oat  to  give  them  consideration, 
that  I  greatly  regret  that  I  cannot,  in  my 
view  of  what  Is  due  to  ttae  parties  Utlgant, 
reproduce  ttae  testimony,  aa  I  would  Ulce  to 
do;  for  It  would  require,  to  do  so,  several 
hnndred  pages.  Ttals  testimony  is  both  oral 
and  documentary,  Ttae  former  Is  not  so  ex- 
tended, but  tbe  latter  is  quite  voluminous.  In- 
cluding as  It  does  tiie  following:  Ttae  phms 
and  apeelflcations  of  tbe  architects  for  ttae 
original  cotton  mill.  The  contract  for  exe- 
cuting ttae  said  plans  and  ^edflcatlona.  The 
book  containing  sundiy  calculatlrais  of 
Bounds  &  Bagler  In  reference  to  this  con- 
tract to  bnlld  ttae  min  under  ttae  plans  and 
BpeclficatlonB,  wtalcta  latter  expressly  provid- 
ed for  any  additions  or  alteraUoiu  of  tue 
original  plan  and  spedflcatlona.  Testimony 
that  certain  alterations  wore  made  in  the 
plan  of  the  building,  showing  that  where, 
under  the  original  plan,  a  part  of  tbe  build- 
ing was  to  be  one  story  In  height,  1^  the  al- 
teration of  said  plan  all  txt  the  building  was 
three  stories  In  height;  that  a  disagreement 
between  tbe  contractors  and  the  owners  of 
the  mill  led  to  an  arbitration,  which  was 
duly  provided  for  by  an  agreement  in  writing 
for  such  Bubmiscdon  to  two  arbitrators,  one 
to  be  chosen  by  Rounds  &  Hagler,  and  one 
by  tbe  Aiken  Manufacturing  Company,  with 
the  right  to  the  two  arbitrators  to  choose  an 
umpire;  that  In  tbe  submission  of  this  con- 
troversy it  was  expressly  provided  that 
Rounds  &  Hagler  should  present  their  sched 
nle  of  measurement  as  contained  In  tbeli 
books,  and  that  A  H.  McCarrell,  for  the  Al- 
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ken  Mannffictartng  GonipaAy,  ibould  preomt 
Ita  scbedule  of  measurement  aa  conOilned  In 
Its  books,  and  that  accordlnsly  these  sched- 
nles  of  meaBurementa  of  each  party  were  pre- 
sented In  writing,  accompanied  by  their 
books,  respectively;  that  such  Bchednles  were 
entered  In  writing  on  the  opposite  sheets  of 
what  was  known  as  the  "Yellow  Paper," 
wherein  144  items  were  set  out;  that  the 
two  arbitrators  passed  upon  eadi  one  of 
^ese  144  items,  and  allowed  or  disallowed  or 
modified  the  same  said  144  Items;  that  2 
Items  were  passed  upon  by  Iilr.  Brown,  an 
experienced  and  highly  reBpect;pd  contractor 
for  brickwork,  aa  the  umpire,  whose  judg- 
ment was  placed  In  writing,  signed  by  him- 
self. Settlement  sheets  of  the  arbitrators. 
The  memorandum  book  of  Rounds  &  Hagler. 
The  memorandum  made  by  Mr.  Barrett  for 
the  mill.  Calculations  by  Mr.  Kstes  for  the 
mill.  The  original  award,  signed  by  the  two 
arbitrators  and  umpire,  dated  November  10, 
1806.  Copy  thereof  on  tissue  paper  given  by 
Mr.  Allen  to  Rounds  &  Hagler  on  the  night 
of  November  9,  1896.  Also  copy  of  the  orig- 
inal award  served  upon  Rounds  &  Hagler  on 
November  14,  1896.  The  foregoing  list  of 
papers  are  embodied  in  the  "case  for  appeal," 
except  that  the  plans  and  specifications  for 
the  cotton-mill  building.  In  all  their  many  de- 
tails, are  not  reproduced  in  this  appeal, 
though  enough  la  introduced  In  the  "case"  to 
enable  this  court  to  understand  the  Issues. 
After  the  award,  plaintiffs  bronght  an  ac~ 
tlon  to  annul  the  award.  I  have  spent  days 
Id  endeavor  to  understand  the  differ- 
enced of  these  parties,  as  these  dUFerences 
are  represented  by  tbe  documentary  evidence, 
together  with  the  ezplanatlona  thereof  by  the 
testimony  of  the  witnesses  on  each  side. 
And  I  shall  now,  as  briefly  as  may  be,  re- 
flpond  to  the  questlfma  raised  by  tbe  grounds 
of  appeal. 

I  will  consider  the  flrvt  and  nineteenth 
grounds  of  appeal  together.  Here  the  appel- 
fainta  dalm  that  the  arbltr&torB  and  umpire 
bave.  In  their  award,  exceeded  the  power 
stipulated  for  their  exercise  In  the  artldea 
of  submission.  Enough  of  the  contents  of 
thla  paper  la  embodied  tn  the  decree  of  Judge 
Benet  to  excnse  me  fw  not  Inserting  the 
same  at  this  point.  The  very  t€3*ms  of  the 
plans  and  spedflcatlona  of  the  architect  for 
the  bnllding  of  the  Aiken  Cotton  Mill  at 
Bath,  S.  Ct  required  any  changea  In  the  plan 
of  that  building  to  be  governed  by  the  re- 
numeration  the  builders,  Rotmda  &  Hagler, 
received  for  their  work  and  material  in  build- 
ing the  original  mill.  In  the  contract  of 
Bounds  &  Hagler  the  gross  sum  of  $53,108 
Is  contracted  for  by  them  in  payment  for  all 
their  work  and  the  materials  they  should  fur- 
nish In  bnllding  the  nr.ni  under  their  bid  In 
-writing.  This  being  a  sum  In  gross,  how 
could  any  one  determln*;  what  any  particular 
price  of  the  woik  or  material  in  said  mill 
building  would  cost?  To  determine  the  val- 
ue of  labor  or  material  was  only  necessary 
In  order  to  ascertain  the  value  of  similar 


labor  or  mftterlal  In  the  alteratloos  made  ont- 
Blde  of  the  original  mill  building.  Theoe  ex- 
ceptions are  overroled. 

I  will  next  pass  upon  the  second,  tblrd, 
fourth,  fifteenth,  sixteenth,  seventeenth,  and 
tlie  eighteenth  grounds  of  appeal,  relatins  as 
they  do  to  kindred  subjects.   These  excep- 
tions are  as  follows:  "(2)  It  Is  submitted  that 
the  award  Is  null  and  void  because,  the  um- 
pire having  been  called  In  to  sit  with  tbe 
arUtrators  to  pass  upon  dllferences  existing 
between  them,  he  failed  to  have  the  jdatntiflrs 
before  him  at  such  hearing,  or  to  give  the 
plaintiffs  notibe  of  the  time  of  each  hearing, 
so  that  they  might  have  had  an  <^porttmit7 
to  be  heard;  and  his  honor,  t^e  circuit  judge, 
erred  in  not  so  deciding.    (3)  It  Is  submitted 
that  the  award  is  null  and  vcrid  because  after 
the  arbitrators  had  called  in  the  umpire  to 
sit  with  them  to  pass  upon  tbe  namber  of 
brick  estimated  by  the  plaintin^  in  their  orig- 
inal bid,  as  necessary  for  the  wheel  pit, 
which  was  In  dispute  between  them,  Buch 
matters  could  only  be  passed  upon  by  calling 
and  examining  witnesses  before  the  board 
as  so  composed,  but  that  the  board.  In  disre- 
gard of  law  and  the  plaintlfTs*  rights,  allowed 
such  disputed  matters  to  be  passed  upon  and  • 
decided  by  tbe  umpire  upon  each  of  the  arbi- 
trators making  a  r^ort  of  their  respective 
views  to  him;  and  his  honor,  the  drcnlt 
judge,  erred  In  not  so  deciding.  (4)  Because 
the  award  was  reached  as  the  judgment  of 
the  umpire  from  statements  made  to  bim  by 
the  two  aibltratora;  that  the  same  was  not 
signed  by  tbe  umpire  when  dedared  and  pub- 
lished, and  for  that  reason  It  is  nun  and  void, 
and  the  same  could  not  be  cured  tqr  t3ie  um- 
pire subsequently  signing  the  same;  and  his 
honor,  tbe  circuit  judg^  erred  In  not  bo  de- 
ciding." "(15)  Because  his  honor,  the  drcnlt 
Judge,  erred  in  finding  that  the  arUtratoxs 
and  umpire  signed  tbe  award  on  November 
10,  1806,  for  It  plainly  appears  from  the  evi- 
dence that  tbe  award  was  signed  only  by  tbe 
arbitrators  on  that  day,  and  not  until  after 
It  had  been  announced  and  seired  on  the 
plaintiffs  was  It  signed  by  the  umpire.  (16> 
Because  his  honor,  the  drcnlt  Judge.  emA 
In  finding  as  a  matter  of  fact  that  Rounds 
had  notice  of  the  nl^t  meeting  at  which  tbe 
umirire,  Brown,  was  to  attend  to  pass  on  the 
number  of  brick  estimated  In  tbe  bid  for  the 
wheel  pit;  for  It  plainly  appears  by  the  tes- 
timony that  Rounds  had  no  notice  of  audi 
meeting.   (17)  Because  his  honor,  the  drenit 
judge,  erred  In  holdli^  that  because  Rounds 
appeared  before  the  umpire  after  be  had  ren- 
dered his  dedslon  concerning  tbe  number  of 
brick  estimated  to  be  placed  In  tbe  wheel 
pit,  and  did  not  then  object  to  such  finding 
of  tbe  umpire,  or  then  demand  that  be  shonid 
be  beard  upon  such  question,  he  had  thereby 
warved  his  right  to  be  notified  of  sudi  meet- 
ing.   (18)  Because  his  honor,  the  drcnlt 
judge,  erred  In  holding  that  the  award  Is 
good  If  sl^ed  only  by  the  two  arbitrators; 
for.  It  Is  submitted,  while  such  Is  the  rule 
when  the  arUtratats  themselves  agree,  yet 
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when  the  agreement  Is  biooi^t  about  by  the 
decision  of  the  umpire,  as  In  thla  case,  then 
the  award  is  not  valid  unless  signed  by  the 
umpire." 

(a)  I  agree  with  the  circuit  Judge  that  the 
testimony  of  C.  D.  Allen  Is  convincing  that 
Bounds  &  Hagler  were  satisfied  that  Brown 
was  the  umpire,  and  that  he  would  sit  at  the 
time  he  did  with  the  arbitrators;  but,  even 
If  this  wfts  not  so,  Rounds  was  notified  that 
night  or  the  next  morning.  October  16,  18Q6. 
ot  the  particular  decision  of  Brown  as  um- 
pire, and  tliat  be  never  communicated  any 
objection  to  tlie  finding,  and  that  he  afta> 
wards  was  present  with  the  arbitrators  when 
Brown,  the  umpire,  was  with  them,  at  which 
time  he  made  no  request  to  be  heard  by  him- 
self or  tlirough  his  witnesses.  It  Is  admitted 
that  under  the  authority  of  the  case  of  Small 
T.  Courtney.  1  Brev.  20G,  some  notice  of  the 
umpire's  being  present  to  hear  and  deter* 
mine  any  of  the  issues  Included  in  the 
submission  should  hare  been  extended  to 
Hounds  or  Hagler.  I  am  satisfied  he  receiv- 
ed the  notice  of  the  hearing  by  the  umpire, 
and  that  it  was  his  own  fault  that  he  was 
not  present.  It  is  significant  that  his  own 
arbitrator,  Allen,  who  was  afterwards  his 
own  witiwss.  stated  to  Brown,  the  umpire, 
upon  his  inquiring  as  to  where  Mr.  Rounds 
was,  and  If  he  would  be  present,  replied  In 
the  negative,  ^vlng  as  bis  reason  Brown's 
doubts  of  his  case. 

(b)  Full  testimony  had  been  offered  by 
Bounds  ft  Hagler  to  the  dispute  as  to 

839  bride  or  650,000  brick.  This  Uttle  book 
was  In  evidence.  But  the  walls  and  thetr 
thickness  were  disclosed  by  the  plans  and 
specifications,  as  wall  as  practical  ocular 
demonstration.  An  allowance  of  21  brick  to 
the  cubic  foot  was  admitted.  The  two  ai^ 
Utrators  and  the  umpire  had  all  these  things 
before  them.  The  umpire  said  he  could 
demonstrate  calculations  that  828.839 
brick  were  used,  and  not  660,000.  This  last 
proposition  of  the  umirire.  while  on  the  wit- 
ness stand,  was  not  contradicted  by  Oie  plain- 
tiffs, so  far  as  requiring  hira  to  actually  make 
the  calculation  as  he  claimed  he  could.  Ex- 
perts genenlly  know  what  they  are  swearing 
to  in  matters  of  this  Icind.  such  as  the  quan- 
tity of  brick  to  be  necessary  In  building 
walls  of  well-determined  dimensions.  I 
agree  with  the  circuit  Judge  In  this  matter, 
also. 

(c)  As  to  the  fourth  ground  of  appeal;  The 
cases  of  Finney  v.  Bailey,  1  Bailey.  SI.  and 
Gibson  V.  Broadfoot,  3  Desaus.  034,  are  ample 
authority  for  the  conclusion  of  the  circuit 
Judge  on  this  point 

(d)  It  was  a  question  of  fact  as  to  on  what 
date  the  umpire  actually  signed  the  award. 
There  was  some  testimony  on  the  subject 
looking  to  an  uncertainty  as  to  whether  the 
umpire  signed  on  the  itame  day  as  the  arbitra- 
tors; that  Is,  some  testimony  that  the  arbitra- 
tors signed  at  nlgbt,  on  Novembet  0,  1896,  and 
that  the  umpire  ^ned  next  day  (Novem- 
ber 10,  1896),  In  their  presence.  By  the  spe- 


cial agreement  in  the  snbmlsBlon,  the  find- 
ing of  two  of  the  board  of  arbitration  was 
sufficient  Certainly  two  signed,  even  If  the 
9th  Is  fixed,  but  aU  three  on  the  10th,  If  that 
was  the  date  In  November,  1S06.  What  dif- 
ference ought  It  to  make  if  the  umpire^ 
Brown,  only  signed  the  award  on  November 
10th,  and  the  other  two  on  November  9th7 
Had  not  Brown,  the  umpire,  already  In  vrrlt- 
Ittg  signed  his  name  to  the  two  findings  he 
was  called  In  to  pass  on?  I  desire  my  r^ 
sponie  at  this  point  to  be  limited  to  the  facts 
la  proof  in  the  case  at  bar.  I  would  not  de- 
sire any  looseness  In  the  signing  of  awards 
generally  to  be  recognized  by  me.  The  cir- 
cuit Judge  was  right. 

(e)  As  to  the  slxtemth  ground  of  appeal, 
I  bave  already  Indicated  my  opinion  that 
Rounds,  as  a  matter  of  fact  bad  notice  of  Uie 
night  meeting  at  which  the  unqibre.  Brown, 
was  to  pass  on  the  question  of  828,000  brick 
or  6^0,000.   I  sustain  the  drcuit  Judge. 

(f)  I  conceive  that  this  the  eighteenth 
ground  of  appeal  is  not  well  taken,  for  tlie 
reasons  set  out  in  "d,"  and  it  is  overruled. 

I  will  next  pass  im  the  fifth  ground  of  ap- 
peal, whldi  Is  as  follows:  "(6)  Because  It  ap- 
pears from  the  evidence  that  the  testimony  ot 
all  the  witnesses  was  taken  without  liavlng 
them  sworn,  and  for  that  reason  the  award 
is  rendered  null  and  void;  and  It  wu  ema 
in  his  honor,  the  circuit  Judge,  in  not  so  de- 
eding." This  submission  to  arbitration  Is 
under  no  statute  of  this  state,  nor  under  any 
order  of  court  It  Is  a  sutHulsslon  under  the 
common  law.  In  2  Am.  &  Eng.  Enc  Law  (2d 
Ed.)  659,  it  Is  stated:  "At  the  common  law 
an  arbitrator  has  no  power  to  administer  an 
oath  to  the  witnesses  who  ace  brought  be- 
fore him.  But  the  administration  of  an  oath 
by  him  does  not  Invalidate  the  proceedings." 
This  Is  no  longer  an  opea.  question  In  this 
state.  State  t.  McCrosky,  8  McCord.  808. 
which  goes  to  the  full  length  to  which  the 
Encyclopaedia,  Just  above  quoted,  goes.  This 
ground  of  appeal  Is  overruled. 

I  win  next  consider  in  one  group  the  Mzth, 
sevenUi,  and  eighth  grounds  of  appeal:  "(^ 
Because  it  appears  from  the  evidence  that 
through  a  mistake  and  oversight  the  plain- 
tiffs w^  chsrgcd  with  828,888  brick,  as 
being  their  estimate,  as  contained  In  ttieir 
<»]glnal  bid  for  building  the  wheel  pit  where- 
as It  m>pear8  by  the  weight  ot  the  evidence 
the  plaintiffs'  estimate  for  doing  such  work 
was  only  600,000  brick,  and  the  plalntifls 
have  thereby  been  deprived  ot  92.763.89  la 
money  on  that  account  akme;  and  the  ctr^ 
cult  Judge  erred  in  not  so  deciding.  (7)  Be- 
cause It  appears  by  the  evidence  that  by  mis- 
take or  oversight  the  plaintiffs  were  not  al- 
lowed any  compensation  for  the  painting  on 
extra  work,  and  the  circuit  Judge  erred  in  not 
so  deciding.  (8)  Because  It  appears  from  the 
evidence  that  the  plaintiffs  furnished  Iron 
for  the  extra  work  to  the  amount  of  $547.43, 
and.  by  mistake  or  oversight  on  the  part  of 
the  arbitrators,  were  only  credited  with  $390; 
that  such  iron  was  worth  f  &17.43,  at  the  rate 

Digitized  by  GooQle 


S6  SOUTHEASTERN  REPORTER. 


(S.  C 


Bach  work  was  charged  for  In  the  orlghud 
contract.  And  it  further  appears  that  no 
amount  whatever  was  allowed  the  plalntlfFs 
as  compemuitlon  for  placing  and  putting  up 
such  extra  ironwork,  and  that  the  plaiutlffB 
thereby  have  been  unJuBtly  deprived  of  a  con- 
siderable sum  of  money;  and  his  honor,  the 
circuit  Judge,  erred  in  not  so  deciding." 

(a)  I  have  already  announced  my  full  con- 
cesslon  with  the  finding  of  the  circuit  judge 
on  this  subject  It  has  always  seemed  to  me 
that  when  three  practical,  bright-minded 
brick  experts  Join  in  an  agreement  of  this 
character,  it  is  entitled  to  great  wel^L  The 
sixth  exception  Is  overruled. 

(b)  The  witnesses  who  were  arbitrators  tes- 
tified that  they  allowed  for  the  painting  by 
taking  the  wood  or  iron  work  when  painted, 
thereby  affording  full  compensation  for  the 
painting  as  an  Itnn.  This  exceptim  Is  otot^ 
ruled. 

(c)  So  far  as  concerns  the  Lombard  Iron 
Ciompany's  account,  which  tbe  plaintiffs 
claimed  they  have  paid,  It  may  be  remarked 
that  this  account,  In  Its  entirety,  was  cer- 
tainly before  the  arbitrators.  The  plaintiffs 
claimed  1547.43.  The  defendant  (respondent) 
claimed  that  only  $260  was  due.  After  hear- 
ing all  Bides,  an  award  for  $390  was  made  to 
Rounds  ft  Hagler.  In  2  Am.  ft  Eng.  Enc. 
Law,  661,  it  Is  said:  "In  the  United  States  the 
arbitrator  is  not  bound  by  the  strict  rules 
of  law  aa  to  the  admission  or  rejection  of 
evidence.  He  may  receive  the  evidence  of 
witnesses  who  are  legally  incompetent,  If  he 
thinks  proper."  That  great  liberality  Is  al- 
lowed arbitrators  when  their  findings  of  law 
and  fact  are  canvassed  In  this  state,  see 
Mulder  T.  Cravat,  2  Bay.  870;  Mitchell  t. 
De  Schamps,  IS  Rich.  Eq.  9.  This  excep* 
tlon  is  overruled. 

I  will  next  consider  the  ninth  ground, 
which  Is  SB  follows:  Because  It  appears 
from  the  evidence  that  the  plaintiffs  had 
paid  $35  apiece  for  the  three  rentilators  pla- 
ced, as  called  for  by  tbe  original  contract, 
and  that  th^  had  paid  tbe  same  price  for 
the  ventilators  used  in  the  extra  work;  that 
under  the  terms  of  the  contract  they  were 
entitled  to  be  paid  for  the  extra  ventilators 
at  the  price  of  the  ventilatora  used  under  the 
original  contract,  bat  that  the  arbitrators, 
without  right,  reduced  the  price  ot  tiie  ven- 
tilatoTB  pat  up  under  the  original  contract  to 
$10  apiece,  and  they  also  without  right  fixed 
the  price  of  the  extra  Tenttlators  at  the  same 
price;  and  his  honor,  tbe  circuit  Judge,  erred 
In  not  so  finding."  In  the  original  contract 
Rounds  &  Bagler  had  contracted  to  fnmlsb 
two  Star  ventilators.  Instead  of  these,  they 
furnished  a  cheap  Imitation  of  the  Star  ven- 
tilators, only  80  Inches  In  diameter,  while 
the  Star  Tcntilators  were  90  incba  In  diame- 
ter. Rounds  ft  Bagler  wanted  to  <Aarge  $3S 
each  for  the  ventilators  furnished  by  them, 
when  their  own  witnesses  said  $10  was  a 
fair  price.  Under  the  sabmlBsion,  It  was 
agreed  that  the  arbitrators  should  pass  upon 
ai^  omission  by  Rounds  ft  Uagler.  This 


was  such  a  palpable  (Hnlsslon  that  the  award 
contained  only  an  allowance  (or  $10  each  for 
these  ventilators.  This  exception  Is  oTcr- 
ruled. 

I  wUI  next  consider  the  tenth  ground  of 
ai^al,  which  is  as  follows:  "(10)  Because  it 
appears  from  the  evidence  that  the  plaintiffs 
were  allowed  for  building  the  wheel  pit  and 
tall  race  a  credit  of  $6,190.39.  and  charged 
back  for  the  same  Items  $10,025.20,  thus 
wrongfully  causing  a  loss  to  the  plalntlfTs  on 
this  Item  of  $4,834.99.  whereas,  tbe  work  not 
being  omitted,  the  plaintiffs  should  have  only 
been  charged  back  the  amount  which  they 
were  credited  for  tbe  same.  In  fact,  such 
Items  were  not  extra  work  at  all,  and  should 
not  have  been  taken  in  account  by  the  arbi- 
trators; and  the  circuit  Judge  erred  In  not 
so  deciding."  The  wheel  pit  and  tall  race.  In 
this  controversy,  have  certainly  occupied  an 
important  position.  In  respondents'  ar^- 
ment.  In  answer  to  this  exception,  they  say: 

"It  will  be  seen,  by  reading  this  exception, 
that  the  counsel  who  prepared  It  based  his 
allegation  of  error  upon  tbe  Idea  that  the 
work  out  of  which  Oiese  charges  arose  was 
not  omitted  work.  That  statement  In  tbe 
exception  that  It  was  not  omitted  work  la  a 
most  Tloleut  presumption;  for  the  fact  Is,  aa 
we  will  submit  under  the  testimony,  that 
that  Is  exactly  the  category  In  which  It  Is. 
and  that  the  arbitrators  so  found,  and  prop- 
erly found.  Let  us  look  to  the  yellow  paper. 
We  will  find  In  italics  the  decision  of  the 
arbitrators:  It  Is  decided  that  RoundR  ft 
Hagler  estimated  928,339  brick  In  Portland 
cement;  that  the  company  paid  them  $742 
for  the  tail-race  walls;  and  further  decided: 
W^eel  house  and  tall-race  wall,  as  built,  24,- 
715V4  cubic  feet,  at  twenty-one  per  foot, 
equaled  510,020  brick  to  Portland  cement' 
That  was  their  decision.  What  does  it 
mean?  That  In  the  contract  price,  for  the 
lump  sum  of  $53,198,  Rounds  ft  Hagler  on* 
dertook  to  pat  In  the  wheel  house  and  Ito  ap- 
purtenances 928,339  brick,  and  that.  In  ac- 
cordance with  the  figures  set  forth  in  the 
Barrett  memorandum  and  bid.  Included  in 
that  $53,198  was  $742  for  tbe  tail-race  walls. 
Let  the  court,  if  they  wish  any  explanation 
of  that  matter  and  of  the  flgares  contained 
therein,  look  to  the  'exjdanatlon  of  Mr.  Bstes 
•  •  *  and  bis  testimony.  The  arbitrators 
then  decided  that  Bounds  ft  Ha^er,  for  the 
pay  which  they  received  in  that  lump  sum. 
contracted  to  put  In  928.339  brick  In  tbe 
wheel  house  and  wheel  pit  and  to  bnlld  the 
tall-race  walls  fOt  $742;  but  the  arbltraton 
decided,  as  will  be  seen  by  the  other  part  of 
the  decision,  that  tbe  value  of  what  was 
done,  namely,  *the  wheel  house  and  toll-race 
wall,  as  built,  24,71SU  cable  feet  at  tweo^- 
one  per  foot,  equals  619,000  brick  in  Portlud 
cement,'  was  less  than  the  amount  of  brlcfc- 
woriE  which  they  contracted  to  do^  ftnd 
hence  tbe  difference  which  ttiey  did  not  do 
WHS  omitted  work,  to  be  paid  for  at  the  (Hire 
of  omitted  work.  Now  let  us  \ook  at  the  O. 
K  statement,  and  see  tlie  price  at  whidi  th^ 
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stated  this  omitted  work.  They  gave  Bounds 
A  Hagler  credit  for  what?  A.  They  thus  ex- 
press It:  The  wheel  honse  and  tall-race*  wall, 
as  built,  24,715^  cubic  feet,  at  twenty-one 
per  foot,  equals  619,020  brick  In  Portland  ce- 
ment, at  f  10,  equals  15,190.20.'  That  Is,  they 
'xave  him  credit  for  the  wheel  house  and  tall- 
xace  wall  as  hnllL  Now,  then,  there  was 
more  work,  more  t«lck,  which  they  should 
have  put  In  those  same  structures,  and  hence 
they  charged  against  them  the  total  which 
they  had  contracted  to  build,  and  the  differ- 
ence between  which  they  did  build  and  what 
they  had  contracted  to  build  was  omitted 
-work,  which  most  be  charged  against  them. 
What,  now,  do  ttiey  diarge  against  Ronnds 
&  Hagler? 

It  is  decided  that  Bounds  &  HaglM 
based  their  bid  on  928,339  brick 
in  Portland  cement,  at  (10  equals  (  9,283  89 

Also,  that  for  tail  race,  as  per  orig- 
inal plan,  Messrs.  B.  &  H.  dtarged 
the  company  .   742  00 

110,025  39 

"Hence,  If  we  deduct  from  (10,025.30, 
which  Is  the  relue  of  the  work  they  contract- 
ed to  do,  and  for  which  they  were  paid  In  the 
$53,198,  the  lump  price  for  the  contract,  the 
amount  (6.190.20,  w^lch  Is  the  price  of  the 
wheel  house  and  tall-race  wall  as  built,  there 
will  be  left  the  sum  of  (4,836.19,  not  (4,- 
834.99,  as  the  price  of  the  omitted  work, 
which,  under  the  submission  heretofore  call- 
ed to  the  attention  of  the  court,  the  arbi- 
trators had  a  tight  to  require  that  Rounds  ft 
Hagler  should  pay.  In  this  connection  we 
desire  to  submit  to  the  court  the  following 
flares,  to  show  that  In  item  30  the  amount, 
(0,283.39,  charged  by  the  arbitrators  against 
Boun^  &  Hagler,  Is  not  excessive  or  too 
much.  If  the  court  will  look  at  the  bid  (Bar- 
rett memorandum).  It  will  see  that  the  fol- 
lowing figures  are  correct: 


They  bid  for  foundation  work  (  7,600  00 

For  wheel  house   8,472  00 


(15,972  00 

They  were  allowed  per  Barrett 
memorandam   17,100  00 


Excess  allowance   (  1,128  00 

Add  to  this  the  amount  of  actual 
tdd  for  wheel  house,  etc   8,472  00 


Total  which  contract  called  for  (  9,600  00 
Bnt  aiMtmtors  only  charged  them 

with   9.283  89 


Difference  In  their  favor  (    316  61" 


From  the  views  thus  presented,  it  would 
seem  that  the  circuit  Judge  had  committed 
no  error  as  here  pointed  out  and  the  excep- 
tion Is  overruled. 

I  will  next  notice  the  eleventh,  twelfth, 
thirteenth,  and  fourteenth  grounds  of  ap- 
peal: "(11)  Because  It  appears  from  the  evi- 
dence that  the  plaintiffs'  bid  upon  the  origl* 
nal  work  was  upon  the  basis  of  the  follow- 
ing prices  for  brick,  namely:  Brick  laid  In 
lime  mortar,  per  thousand,  (9:  brick  laid  in 
Bosendale  cement,  per  thousand,  (10;  brick 
laid  In  Portland  cement,  per  thousand,  (IIJSO, 


—and  the  arbitrators  were  therefore  bound  to 
allow  the  plaintiffs  the  same  prices  for  laying 
the  brick  In  the  extra  work;  and  they  also 
erred  In  fixing  prices  of  the  brick  laid  In  mor- 
tar at  (8  per  thousand.  laid  In  Bosendale 
cement  at  (9  per  thousand,  and  laid  In  Port- 
land cement  at  (10  per  thousand,  for  such 
finding  was  arbitrary  and  without  any  evi- 
dence to  support  the  same;  and  the  circuit 
Judge  erred  In  not  so  finding.  (12)  Because 
It  appears  from  the  evidence  that  the  de- 
fendants did  not  object  to,  but  had  them- 
selves allowed,  (8.75  per  thousand  for  brick - 
laid  In  lime  mortar,  and  $9.60  per  thousand 
for  brick  laid  in  Bosendale  cement,  and  there- 
fore the  arbitrators  bad  no  authority  to  re- 
duce said  amounts;  and  It  was  error  In  the 
■circuit  Judge  in  not  so  deciding.  (13)  Be- 
cause It  appears  from  the  evidence  that  the 
arbitrators  have  reassessed  the  entire  brick- 
work In  the  defendant's  mill  as  valued  at  (8 
per  thousand  for  brick  laid  In  lime  mortar, 
(9  per  thousand  for  brick  laid  In  Bosendale 
cement,  and  (10  per  thousand  for  brick  laid 
In  Portland  cement,  Instead  of  at  (9,  (10,  and 
(11.60,  respectively,  and  have  thereby,  un- 
justly and  without  right,  caused  the  plaintiffs 
a  loss  of  one  dollar  to  one  dollar  and  a  half 
on  every  thousand  of  brick  laid  In  said  mill. 
(14)  Because  It  appears  from  the  evidence, 
while  the  arbitrators  have  allowed  the  plain- 
tiffs the  price  of  (10  per  thousand  for  brick 
laid  in  Portland  cement,  they  have  in  several 
Instances,  as  appears  upon  the  O.  K.  account, 
charged  the  plaintiffs  (10.75  per  thousand  for 
brick  omitted  to  be  laid  In  Portland  cement, 
thus  showing  that  the  arbitrators,  either 
through  mistake  or  partiality,  deprived  the 
plaintiffs  of  a  considerable  sum  of  money; 
and  his  honor,  the  circuit  Judge,  erred  In  not 
so  deciding." 

(a)  It  was  In  a  lump  sum  that  Bounds  & 
Hagler  made  their  bid,  (53,198,  They  now 
contend  that  such  bid  was  upon  the  basis  set 
out  In  the  exception.  This  Is  a  part  of  their 
testimony.  As  I  remarked  a  short  while  ago, 
under  the  decisions  of  this  state  great  liberal- 
ity Is  allowed  arbitrators  in  reaching  their 
conclusions.  There  was  nothing  In  the  sub- 
mission which  would  compel  them  to  adopt 
Rounds  &  Hagler's  views.  They  did  adopt 
their  views  In  a  vast  majority  of  the  144 
Items  considered  by  them.  In  some  Instances 
the  arbitrators  and  the  umpire  declined  to 
accept  their  suggestions.  I  cannot  say  they 
were  In  error.  The  matter  was  confided  to 
them  by  Rounds  &  Hagler.  Now  that  they 
have  lost,  they  must  bear  themselves  wltb 
equanimity.    This  exception  Is  overruled- 

(b)  The  arbitrators  were  not  bound  to  ac- 
cept the  suggestions  of  the  Aiken  Manufac- 
turing Company,  The  truth  Is,  they  knew 
more  about  these  matters  than  did  the  de- 
fendant (respondent).  This  exertion  la  over^ 
ruled. 

(c)  As  to  the  thirteenth  exception,  I  may 
say  that  it  was  perfectly  competent,  under 
the  terms  of  this  submission,  to  ascertain 
what  simillar  work  under  the  original  con- 
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tract  was  worth,  so  as  to  apply  such  valnoi 
to  the  same  kinds  of  work  under  the  altraa- 
tlons  and  additions  which  were  made  to  the 
mlU  building.  This  exception  Is  overruled. 

(d)  The  facts  do  not  bear  out  the  alleg&> 
tlons  made  In  the  fourteenth  exertion,  and 
it  Is  oTemiled. 

'  I  will  next  consider  ground  of  appeal  14% 
which  is  as  follows:  "(14^)  Because  the  dr- 
cuit  Judge  found,  as  matter  of  fact,  'that 
whilst,  on  the  It^  of  how  many  brick 
Boimds  &  Hagler*s  Ud  dionld  be  placed  in 
'  the  wheel  house  and  wheel  pit,  they  dlftered, 
yet  there  was  no  contrary  decisions  by  them; 
but  Allen  preferred  that  the  "umpire  should  be 
called  In  to  verify  his  word,  as  the  umpire,  Mr. 
Brown,  was  very  familiar  with  brick  work.* 
In  such  finding  his  honor  erred,  for  It  plainly 
appears  from  the  evidence  that  the  umpire, 
Brown,  was  not  called  in  to  verify  Allen's 
work,  but.  to  the  contrary,  to  decide  the  dif- 
ferences between  the  arbitrators  concerning 
the  number  of  brick  which  should  be  char- 
ged against  the  plaintiffs  for  such  work."  I 
do  not  consider  that  the  phraseology  of  the 
circuit  judge  was  quite  as  happy  In  the  con* 
nectloQ  as  it  usually  Is,  but  nevertheless 
it  Is  patent  that  he  Is  referring  to  the  fact 
that  the  arbitrators  did  unite  In  calling  In 
Mr.  BrowQ  as  umpire,  though  It  was  prima- 
rily at  the  request  of  Mr.  Alien.  The  excep- 
tion la  overruled. 

I  will  now  pass  upon  the  twentieth  and 
twenty-first  grounds  of  appeal:  "(20)  Becaiise 
it  appears  from  the  evidence  that  A.  H.  Mc- 
Carrell,  the  representative  of  the  defendant, 
was  in  constant  attendance  upon  the  arbitra- 
tors; that  he  sat  with  them  at  every  meet- 
ing of  the  board.  In  the  absence  of  the  plain- 
tiffs as  well  as  when  they  were  present;  that 
he  was  constantly  called  by  the  arbitrators 
to  do  their  calculations,  and  ever  present  In 
their  consultations,  and  when  they  were  de- 
ciding differences  between  the  parties,  and 
was  really  the  clerk  of  the  board.  It  Is  sub- 
mitted that  it  is  Improper  that  the  triors  of 
issues  between  contending  parties  should  be  so 
attended  by  one  of  the  parties,  in  the  absence 
of  the  other,  that  his  influence  In  making  the 
calculations  for  the  board  tends  to  bias  their 
judgment  to  the  prejudice  of  the  other  party, 
and  in  this  case  did  so  Influence  the  board  of 
arbitrators,  and  under  such  circumstances  the 
said  McCarrell's  so  sitting  with  the  board  of 
arbitrators  was  Improper,  and  rendered  the 
award  null  and  void;  and  it  was  error  in  the 
circuit  judge  in  not  so  deciding.  (21)  Be- 
cause It  appears  that  the  red  lettering  and 
figures  on  the  O.  K.  statement  was  placed 
there  by  McCarrell  after  the  said  statement 
had  been  signed  by  the  arbitrators,  and  that 
the  same  was  the  work  of  said  McCarrell, 
and  not  of  the  arbitrators;  and  it  was  error 
In  the  circalt  judge  In  not  so  deciding."  I 
cannot  regard  Mr.  McCarrell's  presence  with 
the  arbitrators  as  any  ground  for  setting  the 
award  aside.  Mr.  Bounds  was  invited  to  be 
present.  He  was  for  a  week  or  10  days. 
Then  his  other  business  called  him  awaj  to 


attrad  to  It  Mr.  McCaireU  was  admittedly 
the  ^ployfi  or  agent  of  the  Aiken  Manufac- 
turing Company,  His  presence  wltli  the  tword 
was  st^ulated  for  in  the  submission  for  at 
least  a  part  of  the  time.  Mo  harm  has  been 
pointed  out  as  the  result  of  his  presence  be-^ 
fore  the  board.  It  must  always  be  remem- 
bered that  he  was  the  representative  of  a 
deaf  and  dumb  creature,— a  corporation, — an 
artificial  person.  This  exceptitm  Is  oveimled. 
I  do  not  admit  that  the  allegatloni  of  fact  set 
up  In  the  twenty-firat  exception  ore  well 
grounded.  Bverrthtng  was  regular.  The 
findings  were  those  of  arbitrators.  Let  this 
exception  be  overruled. 

I  will  next  consider  the  twenty -second, 
twenty-third,  and  twenty-fourth  exnptionB: 
"C22)  The  circuit  Judge  holds:  *Svery  Item 
which  has  been  claimed  to  amount  to  a  mis- 
take relievable  In  equity  was  considered  and 
contested  before  the  board  of  arbltEators,  and 
passed  on  by  them;  and,  no  matter  how  far- 
ing there  may  be  errors  In  the  result  reached, 
unless  Boch  are  tantamount  to  fraud,  yet 
they  are  the  result  of  the  court  of  the  choos- 
ing of  the  parties  in  this  mattw,  and  they  are 
bound  bythem.MnsuchflndlngaDd  conclusion. 
It  Is  submitted  that  the  circuit  judge  erred, 
for  a  glaring  or  gross  mistake  In  the  findings 
of  a  board  of  arbitrators  Is  not  above  the 
law,  but  Is  subject  to  the  jurisdiction  of 
equity,  to  the  end  that  justice  may  be  done. 
(23)  It  appears  from  the  evidence  that  the 
defendants  themselves  stated  the  account  be- 
tween themselves  and  plaintiffs,  by  which 
they  admitted  an  Indebtedness  of  ^,219.39. 
and  to  that  extent  there  was  no  dispute  on 
the  part  of  the  defendants  of  the  plaintiffs' 
account;  and  It  was  therefore  error  in  the 
board  going  behind  such  admissions,  and 
reducing  the  defendants'  liability  to  an 
amount  less  than  what  they  admitted,  and  it 
was  error  In  the  circuit  Judge  In  not  so  de- 
ciding. (24)  It  is  admitted  that  no  such  qaes- 
tlon  as  what  might  be  due  by  the  plalntiCfB 
to  the  defendant  on  account  of  wood  or  lum- 
ber taken  away  by  A.  J.  Twiggs  was  submit- 
ted to  the  arbitrators,  and  that  they  had  do 
authority  or  right  In  making  any  award  con- 
cerning the  same;  and  the  drenit  Jadge  erred 
In  not  BO  deciding." 

(a)  The  circuit  judge  did  not  Intend  to  as- 
sert that  no  glaring  or  gross  mistake  In  the 
findings  of  a  board  of  arbitrators  Is  above 
the  law;  tliat  is,  beyond  the  jurisdiction  of  a 
court  of  equity  to  relieve  against.  His  honor, 
the  circuit  judge,  had  before  bim  the  case  of 
Aiken  v.  Bolan,  1  Brev.  239,  when  the  court 
said:  "The  court  (all  the  judges  present  ex- 
cept Grlmke)  said  all  rewards  are  entitled 
to  great  favor  and  Indulgence,  and  ought  not 
to  be  too  rigidly  examined  and  construed; 
that  It  was  made  a  mode  of  deciding  contro- 
versies which  ought  not  to  be  discouraged,  and 
therefore  the  courts  had  never  set  aside 
awards,  except  for  mifibehavlor  of  arbitra- 
tors, as  on  account  of  gross  partiality,  col- 
lusion, or  fraud,  or  else  on  account  of  some 
mistake  which  arbitrators  may  fall  into  wlth- 
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out  deslsp,  by  wblch  their  award  is  made  to 
operate  In  a  way  they  did  not  intend,  or  for 
some  mistake  apparent  on  the  award.  "What 
he  meant  to  express  was  the  spirit  of  Aiken  v. 
Bolan,  supra.  He  was  not  In  error.  The  cir- 
cuit judge  had  before  bim  the  case  of  Mul- 
der V.  Cravat,  2  Bay.  372. 

(b)  If  the  arbitrators  were  clothed,  as  they 
were,  under  the  submission,  to  do  substan- 
tial justice  to  the  plaintiff  and  defendant 
In  regard  to  the  transaction  InvolTed  In  the 
labor  and  material  furnished  by  the  appel- 
lants to  the  respondent  In  the  construction 
of  the  cotton  mill  and  Its  ways,  and  among 
those  transactions  the  board  of  arbitrators 
found  that  the  respondent,  under  a  mistake 
of  fact,  had  been  willing  to  concede  to  the 
appellants  more  than  they  were  entitled  to 
receive.  It  was  In  the  power  of  said  board 
to  adjust  these  matters  as  required  by  truth, 
right,  and  Justice.  See,  also,  Cohen  v.  Habe- 
nichi  14  Rich.  Bq.  31.  This  exception  \b 
overruled. 

(e)  Lastly,  as  to  the  twenty-fourth  excep- 
tion, wherein  the  appellants  suggest  that  the 
four  cords  of  wood  belonging  to  the  Aiken 
Manufacturing  Company,  and  which  were 
given  by  the  appellants  to  one  Mr.  Twiggs, 
and  which  four  6ords  of  wood  were  valued 
at  flO,  were  not  Included  In  the  submission, 
and  therefore  the  board  of  arbitrators  were 
In  error  In  considering  and  disposing  of  13ie 
same:  First  I  may  say,  if  this  had  been  er- 
ror, it  would  not  hare  invalidated  the  award, 
except  as  to  the  |10  itself.  Mitchell  v.  De 
Sehamps,  13  Rich.  Eq.  23,  24,  where  the  court 
sustained  the  award,  but  as  $42G.50  in  Con- 
federate money  had  not  been  Included  In  t^ie 
award,  the  court  referred  It  to  the  commis- 
sioners to  ascertain  and  report  Its  value. 
Second.  I  remark  that  It  was  no  mistake 
In  the  board  of  arbitrators  to  include  it 
This  four  cords  of  wood  was  part  of  the  ma- 
terial paid  for  by  the  respondent  to  the  ap- 
pellants as  material  In  constructing  the  mill 
house.  Having  been  paid  for  by  the  respond- 
vot,  the  appellants  bad  no  right  to  dispose  of 
it  Having  done  so,  they  should  respond  to 
the  respondent  for  the  910,  Its  value.  This 
ground  of  appeal  la  dismissed.  It  Is  the 
Judgment  of  this  court  that  the  Judgment  of 
the  drcalt  court  be  affirmed. 


OITT  COUNCIL  OF  GREBNVHJia  T. 

KEMMIS. 

(Baprune  Court  of  South  Carolina.  Aug.  7, 

1900.) 

GAlUNa-filTT  ORD1NANCB^-IHTBRPBBTATXO¥I 
— SBNTENCB. 

1.  Oreeovllle  City  Charter  (19  St.  at  Large, 
p.  IQ&t  authorised  the  dty  council  to  make  all 
ordinances  necessary  for  the  welfare  of  said 
city,  and  for  the  peace  and  good  government 
thereof,  and  to  impoae  fines  and  oenaltles  for 
the  violation  of  such  ordinances.  The  city  coun- 
cil ptased  an  ordinance  [trobibiting  any  person 
from  permitting  his  inclosure,  place,  or  house 
to  be  used  as  a  place  for  gaming  with  cards  tor 
noner  or  other  stak^  ana  Imposing  a  fine  and 


imprisonment  as  penalty  for  its  violation.  Beli, 
that  SQch  ordinance  was  not  In  contiitrt  with 
Cp.  St  I  881,  making  it  a  penal  offense  to  play 
in  public  places,  or  to  keep  any  tavern,  stor^ 
public  house,  oi  house  used  as  a  place  for  gam- 
ing, but  was  a  valid  exercise  of  the  city's  char- 
ter power. 

2.  A  fumiehed  room  in  a  hotel,  which  defend- 
ant rrated  and  occupied,  and  permitted  others 
to  use  to  play  cards  for  money  in,  was  his 
"place,"  within  a  city  ordinance  forbidding  any 
oae  to  permit  hla  inclosure,  place,  or  house  to 
be  ased  as  a  place  for  gaming  with  cards  for 
mon^  or  other  stake. 

3.  Where  tlie  sentence  imposed  for  violation 
of  a  city  ordinance  is  within  the  limits  of  the 
ordinance  and  the  city  charter,  no  error  of  laW 
is  committed  i  the  severity  of  the  sentence, 
within  those  UmitSt  being  discretioiiBry  with  the 
trial 'court 

Appeal  from  common  pleaa  circuit  court 
of  Greenville  county;  R.  C.  Watts,  Jt|dge. 

Roy  Kemmls  was  convicted,  under  an  or- 
dinance of  the  city  of  QreenvUle,  ^f  permit- 
ting hU  place  to  be  used  as  »  pJAice 
gaming,  and  he  appeals.  Affirmed. 

The  following  are  the  grounds  of  defend- 
ant's appeal:  "(1)  That  his  honor  erred  In 
confirming  the  decision  of  the  mayor  In 
finding  the  def^dant  guilty,  when  there 
was  BO  testimony  to  show  that  the  alleged 
gaming  took  place  In  a  house,  place,  or  In- 
closure  belonging  to  defendant,  or  In  a  place 
used  for  gaming,  or  that  there  was  any 
evidence  of  any  gaming  on  the  day  of  ar- 
rest when  defendant  had  no  notice  of  the 
charge  that  gaming  had  taken  place  on 
another  day.  (2)  His  honor  erred  In  con- 
firming the  finding  of  the  mayor  In  finding 
the  defendant  guilty  of  keeping  a  gaming 
hooee.  when  the  testimony,  even  If  compe- 
tent, showed  no  more  than  that  defendant 
had  engaged  In  a  single  game  of  cards* 
which  did  not  constitute  the  offense  charged. 
(8)  His  honor  erred  In  confirming  the  Judg- 
ment of  the  mayor,  -vrhen  be  should  have 
held  that  the  maximum  fine  allowed  by  or- 
dinance was  In  this  case  excessive  and  un- 
just (4)  Hla  honor  erred  In  confirming 
the  decision  and  Judgment  of  the  mayor, 
when  he  should  have  held  that  as  defend- 
ant  was  not  guilty  of  the  charge  tinder  tbe 
laws  of  South  Carolina,  which  lavrs  have 
defln^  gaming  bouses,  and  defendant  not 
being  tbe  keeper  of  a  public  house  as  defined 
by  tbe  said  laws  of  the  state,  defendant 
could  not  be  guilty  under  an  ordinance 
which  enlarges  the  offense  beyond  the  limit 
set  by  the  legislature.  (5)  Because  his  honor 
erred  In  holding  that  the  dty  ordinance  un- 
der which  the  defendant  was  convicted  was 
constitutional  and  valid,  and  that  the  mayor 
had  Jurisdiction  of  an  offense  created  by 
said  ordinance,  when  his  honor  should  have 
held  that  the  ordinance  was  void.  Inopera- 
tive, and  unconstitutional,  and  the  mayor 
had  no  Jurisdiction  of  the  offense  created 
thereby;  and  his  honor  should  have  held 
that  when  the  law  of  gaming  Is  defined,  and 
the  punishment  prescribed,  by  the  laws  of 
the  state,  a  municipal  corporation  Is  not 
anthf^ed  to  suppress  any  gaming  not  pro- 
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hiblted  by  said  state  laws,  but  It  Is  confined 
to  the  use  of  sucb  means  as  may  be  with}n 
Its  power  to  enforce  wltbln  Its  limits  the 
law  as  defined  and  spedflcally  laid  down  by 
the  legislature." 

W.  G.  Slrrlne,  for  ai^ellant  B.  A.  Hor* 
gan,  for  respondent 

HelVEB,  a  J.  The  defendant  was  tried 
si^  convicted  before  the  mayor's  coort  for 
the  dty  of  OreenTlUe  for  a  violation  of  one 
of  the  ordinances  of  said  city,  and  smtenoed 
to  pay  a  fine  of  fSO,  or  be  Imprisoned  for  the 
term  eeC  80  dajit  He  paid  the  fine  under 
protest,  and  gave  notice  of  appeal  to  the 
drcnlt  conrt,— npon  what  grounds  does  not 
appear  In  the  "case."  That  appeal  was 
heard  by  tala  honor,  Judge  Watta,  who  pass- 
ed the  following  order  dismissing  the  ap- 
peal: "The  above-stated  case  came  np  be- 
fore me  tor  hearing  npon  appeal  from  the 
mayor's  conrt  of  the  city  of  Oreenville  upon 
exceptions  stated,  matter  written  and  oral;  the 
oral  being  as  to  matters  JurlsdlctlonaL  Up- 
on hearing  said  case  npon  said  appeal,  and 
after  the  argument  of  appellant's  counsel, 
it  Is  ordered  thnt  the  exceptions  or  grounds 
of  appeal  be  overruled,  the  appeal  dismissed, 
and  the  Judgmmt  of  the  court  below  con- 
flrmed."  From  thla  order  the  defendant  has 
appealed  to  this  court  upon  the  several 
grounds  set  out  In  the  record,  which  will  be 
Incorporated  by  the  reporter  In  his  report 
of  this  case.  So  far  as  these  grounds  raise 
any  question  of  fact,  they  may  be  passed  by 
with  the  simple  remark  that  this  court  has 
no  jurisdiction  to  review  decisions  of  ques- 
tions of  fact  In  such  a  case  as  this.  We  do 
not,  therefore,  propose  to  consider  these 
grounds  seriatim,  but  will  confine  our  at- 
tention to  the  questions  discussed  In  the 
argument  of  counsel  for  appellant. 

The  first  point  made  Is  thus  stated  In  the 
argument  for  appellant:  "The  ordinance  Is 
unconstitutional  and  Invalid  because  It  en- 
larges the  oCtense  of  keeping  a  gaming  house 
as  already  defined  by  the  law  of  the  state." 
The  first  remark  we  have  to  make  In  regard 
to  this  point  Is  that  It  serans  to  have  been 
made  under  a  misapprehension  of  tlfe  true 
nature  of  the  case.  It  assvimes  that  tbe  of- 
fense with  which  appellant  was  charged,  and 
of  which  he  was  ctmvlcted,  was  "keeping  a 
gaming  house,"  whereas  the  "case"  shows 
that  "the  charge  upon  which  defendant  was 
tried  was  permitting  his  place,  house,  or  room 
to  be  used  as  a  place  for  gamli^  with  cards 
for  money  or  other  stakes,"  In  violation  of 
one  of  the  ordinances  of  the  city,  set  out 
In  tbe  "case,"  the  terms  of  which  will  here- 
inafter be  more  particularly  referred  to.  And 
the  mayor.  In  his  return,  which  Is  set  out  In 
the  "case,"  states  the  offense  charged  In  the 
same  language.  The  mayor  nowhere  says 
what  he  Is  quoted  by  counsel  for  appellant 
as  saying,— that  the  cliarge  was  "for  keeping 
a  gambling  house."  So  that  the  first  point 
made  by  appellant  cannot,  for  thia  reason, 
be  sustained.  But  as  we  understand  from 


the  argument  that  the  real  ground  taken  by 
appellant  Is  that  Inasmuch  as  the  state  haa. 
by  section  301  of  tbe  criminal  statutes,  un- 
dertaken to  le^slate  upon  the  subject  of 
gaming,  and  after  making  \t  a  penal  offense 
for  any  person  to  play  "at  any  tavern,  Inn, 
store  for  the  retailing  of  spirituous  liquors,  or 
In  any  house  used  as  a  place  for  gammg,  or  In 
any  bam,  kitchen,  stable,  or  other  outhouse, 
or  In  any  street,  highway,  open  wood,  race- 
field,  or  open  place,  at  any  game  or  games 
with  cards  or  dice,"  etc.,  and  making  It  the 
duty  of  any  trial  Justice  (now  magistrate)  to 
prosecute  such  offenders,  also  made  It  his  duty 
to  prosecute  "the  keeper  or  keepers  of  tav- 
erns, inns,  stores  for  the  retailing  of  spiritu- 
ous liquors,  public  places,  or  house  used  as  a 
place  for  gaming  or  other  public  house."  and 
declared  "that  every  person  so  keeping  such 
tavern,  Inn,  retail  store,  public  house,  or  house 
used  as  aplace  forgaming,  or  such  other  pub- 
lic house,"  shall,  upon  conviction,  be  Impris- 
oned, etc.,  showing  that  the  offenses  thus  de- 
nounced must  be  committed  In  some  public 
place.  It  is  not  competent  for  the  municipal 
corporation  of  the  city  of  Greenville  to  pass  an 
ordinance  going  beyond  this,  and  making  It  a 
penal  offense  for  a  person  to  permit  his  pri- 
vate room  In  the  city  of  Greenville  to  be  used 
as  a  place  for  gaming.  In  the  first  place, 
it  may  be  questioned  whether  the  statute  re- 
ferred to  Is  confined  to  those  who  have  done 
any  of  the  acts  therein  forbidden  In  a  public 
place.  Certainly  tbe  acts  denounced  as  crim- 
inal offenses  In  the  succeeding  section  (308), 
are  not  confined  to  those  done  In  some  pub- 
lic place.  But,  waiving  this,  we  think  that, 
even  If  the  criminal  statutes  referred  to  can 
l>e  so  construed  as  to  relate  only  to  acts  done 
in  some  public  place,  still  there  Is  no  reaaw 
why  this  alone  can  be  regarded  as  sufficient 
to  prevent  the  municipal  corporation  of  tbe 
city  of  Greenville  from  passing  the  ordinance 
under  wblch  appellant  has  been  convicted. 
It  is  quite  true  that  a  municipal  corporation 
derives  all  of  its  powers  from  its  charter, 
and  can  exercise  no  power  which  is  not  there- 
in granted,  either  expressly  or  by  necessary 
implication.  But  by  the  act  to  charter  the 
city  of  Greenville  (Acts  1885;  19  St  at  Large. 
109)  the  city  council  of  Greenville  Is  express- 
ly vested  with  full  power  and  authority  to 
pass  all  such  ordinances  "as  shall  appear  to 
them  necessary  and  requisite  for  the  secorlty, 
welfare  and  convenience  of  said  dty,  for  pre- 
serving health,  life  and  property  therein,  and 
securing  the  peace  and  good  government  of 
the  same,  and  may  fix  and  Impose  fines  and 
penalties  for  the  violation  thereof:  provided, 
nevertheless,  that  *  *  *  no  fine  shall  ex> 
ceed  the  sum  of  fifty  dollars,  or  Imprisonment 
extend  for  a  period  longer  than  thirty  di^ 
or  either,  or  both,  for  the  same  offense."  In 
pursuance  of  this  authority  the  dty  conndl 
passed  the  ordinance  here  In  question,  enti- 
tled "An  ordinance  to  prevent  the  pemldons 
practice  of.  and  engaging  in,  gaming  fw  mMi- 
ey  wltbln  the  city  of  OreenvlUe,  S.  C,"  one 
of  the  provisions  of  wblch  U  that  "it  sbaU 
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not  be  lawful  for  any  person  or  perwma  to 
*  *  *  permit  bli,  her  or  tbelr  endoamre 
or  place  or  taoose  to  be  used  as  a  place  for 
gandiv  with  cards  *  •  •  for  moner  or 
other  stake";  and  the  punishment  to  be  Im- 
posed for  such  offense  is  a  fine  not  exceeding 
$50,  oc  Imprisonment  for  not  more  than  80 
days. 

It  was  admitted  at  the  trial  that  the  room 
In  which  the  offense  was  alleged  to  have  been 
committed  was  occupied  by  the  defendant; 
It  being  a  furnished  room  in  the  building 
known  as  the  "Central  Hotel,"  rented  by 
defendant.  There  was  testimony  tending  to 
show  that  when  the  sergeant  of  police  ent«ed 
the  room  he  found  the  defendant  sitting  at 
the  bead  of  the  table,  on  which  there  were 
tbree  packs  of  cards,  and  a  pack  of  poker 
chips  near  the  defendant,  and  In  a  bureau 
drawer  the  sergeant  found  a  quantity  of  pok- 
er chips.  On  the  right  of  the  defendant  two 
other  persons  were  sitting,  one  of  whom  had 
money  in  his  hands.  There  was  also  testi- 
mony that  on  a  preTlons  occasion  persons 
vere  seen  playing  cards  In  that  room,  for 
money.  In  the  presence  of  the  defendant.  The 
contention  on  the  part  of  the  appellant  1b 
that  this  was  a  private  room  occupied  by 
defendant,  and  that.  Inasmuch  as  the  law- 
making power  of  the  state  had  not  seen  fit 
to  make  it  a  criminal  offense  for  a  person 
to  permit  his  private  room  to  be  used  as  a 
place  for  gaming  with  cards  for  money,  the 
city  council  had  no  authority  to  do  ao.  Grant- 
ing, for  the  sake  of  argument  only,  that  the 
legislature  has  not  seen  fit  to  make  It  a  crim- 
inal offense  for  a  person  to  permit  his  room 
In  a  building  formerly  used  as  a  hotel,  which 
he  rents  and  occupies,  to  be  used  as  a  place 
for  gaming  with  cards,  we  see  no  reason 
whatever  why  that  should  operate  as  a  prohi- 
bition to  the  city  council  from  passing  suCh 
an  ordinance  as  that  here  In  question.  Com- 
mon experience  shows  tbat  city  corporatlMis 
find  it  necessary,  for  the  peace  and  good  or- 
der of  the  dty,  to  forbid  the  doing  of  many 
acts,  under  penalty,  as  to  which  the  legisla- 
ture has  not  found  It  necessary  to  legislate. 
The  ordinance  Is  certainly  not  In  conflict  with 
any  act  of  the  legislature.  Tbe  state  legis- 
lation upon  the  subject,  even  if  construed  as 
contended  for  by  appellant,  and  the  munici- 
pal legislation  here  In  question,  can  both 
stand  together,  and  there  Is  no  conflict  what- 
ever. The  utmost  that  can  be  said  Is  that  the 
municipal  corporation,  under  the  authority 
vested  in  it  by  Its  charter,  has  seen  fit  to 
make  an  act  done  within  the  corporate  limits 
a  criminal  offense,  which  the  legislature  has 
not  seen  fit  to  constitute  such  an  c^ense. 
Indeed,  it  Is  well  settled  in  this  state,  at  least, 
that  the  same  act  may  be  made  an  offense 
both  against  the  state  and  the  municipal 
law.  As  that  great  Jurist,  Judge  Cooley,  ex- 
presses It  In  his  work  <m  Constitutional  Lim- 
itations, at  page  199  of  the  second  edition: 
"Indeed,  the  same  act  may  constitute  an  of- 
fense both  against  the  state  and  the  mmilcl- 
pal  corporation,  and  both  may  punish  it  with- 


out violation  ot  any  constitutional  prlndple.*' 
And  In  a  note  he  aaya,  "Sndi  la  the  clear 
weight  of  authority,  ttaoii«:h  the  declBUms  are 
not  uniform,**  and  proceeds  to  cite  the  cases. 
In  one  of  the  cases  which  he  dtefl  CR<^rs 
T.  Jones,  1  Wend.  261),  we  find  the  follow- 
ing hingnage,  which  is  so  appropriate  to  the 
case  in  hand  that  we  quote  it:  "If  the  legis- 
lature have  passed  a  law  regulating  aa  to 
certain  things  in  a  dty.  I  apprehend  the  cor- 
poration are  not  tiiereby  restricted  frmn  mak- 
hig  further  regulations."  To  the  authorltfes 
dted  by  this  distinguished  author  we  may 
add  the  case  of  Cross  v.  Nch^  Cbrolina,  132 
V.  8.  132,  10  Sup.  Ct.  47,  38  L.  Ed.  287.  es- 
pecially at  page  139,  132  U.  S.,  page  49,  10 
Snp.  Ct,  and  page  290,  33  L.  Ed.,  dedded 
since  Judge  Cooley  wrote.  This  doctrine  has 
been  expreasly  recognised  and  approved  In 
this  state  (see  State  v.  Williams,  11  S.  0.  288. 
and  the  cases  th^ln  cited),  and  has  again 
beea  approved  in  the  comparatively  recent 
case  of  City  Council  v.  O'Donnell,  29  8.  C. 
3ea  369,  7  S.  E.  S28,  S29,  1  L.  R.  A.  636,  637. 
If  this  be  BO,  then  it  is  dear  that  even  though 
the  legislature  may  have  passed  a  statute  in 
reference  to  the  offense  against  the  state  of 
gaming,  the  munldpal  corporation  of  Green- 
ville if  not  therein  restricted  from  making 
further  regulations  upon  the  same  subject, 
which,  of  course,  have  no  <^ratlon  except 
within  the  corporate  limits  of  Greenville. 
See,  also,  the  cases  of  C^ty  Coundl  v.  Helsem- 
brittle,  2  McMul.  233,  and  City  Coundl  v. 
Ahems.  4  Strob.  241.  The  case  of  Helse 
V.  Town  Council.  6  BIdt.  Law,  404,  cited  by 
counsel  for  appellant,  has  no  application  to 
this  case.  There  the  case  turned  upon  tbe 
fact  that  the  town  council  had  no  power,  un- 
der its  charter,  to  Impose  a  forfeiture  as  a 
penalty  for  a  violation  of  Its  ordinances. 
Here,  however,  the  city  council  of  Greenville 
are  expressly  Invested  by  Its  charter  with  the 
power  to  pass  such  ordinances  as  shall  ap- 
pear to  them  necessary  for  securing  the  peace 
and  good  government  of  the  said  dty;  and, 
if  we  were  at  liberty  to  Inquire  into  the  pro- 
priety of  the  means  which  they  saw  fit  to 
adopt  to  suppress  the  pernicious  vice  of  gam- 
ing, we  would  be  Inclined  to  agree  with  them 
that  in  order  to  effect  the  laudable  purpose 
a  very  efficient  means  would  be  that  which 
tbey  adopted,  for  If  persons  who  rent  fur- 
nished rooms  for  lodging  In  a  city  like  Green- 
ville are  permitted,  with  impunity,  to  use 
their  rooms  as  places  for  gaming,  the  vice 
would  flourish,  even  If  every  public  gaming 
house  in  the  city  were  entirely  suppressed. 
We  are  satlsfled,  therefore,  that  appellant's 
first  position  cannot  be  sustained. 

The  second  point  made  by  counsel  for  ap- 
pellant is  thus  stated  In  his  argument:  "Even 
if  the  ordinance  la  valid,  the  defendant  is  not 
guilty  of  the  (^ehse  charged."  This  point, 
as  developed  by  the  argument,  seems  to  rest, 
first,  upon  the  theory  that  the  charge  made 
against  defendant  was  "keeping  a  gambling 
house,"  which,  as  we  have  shown  above,  was 
not  the  charge  made  against  Ut^  defendant. 
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and  therefore  more  need  not  be  said  u  to 
that.  The  real  ground,  bovever,  upon  which 
this  second  point  made  by  appellant  seems 
to  rest.  Is  that  the  room  which  It  la  alleged 
the  defendant  permitted  other  persona  to  use 
as  a  place  for  gaming  was  neither  hla  **ln- 
cloeure,"  nor  "place,"  nor  "house,"  and,  as 
the  ordinance  used  those  terms  in  describing 
the  offense  denounced,  he  could  not  legally 
be  convicted.  This  Is  quite  technical,  but 
still  defendant  has  a  right  to  make  the  point, 
and  It  must  be  considered.  But  the  question 
Is  whether  the  point  la  well  taken.  We  do 
not  think  so,  for  two  reasons:  <1>  The  room 
which  defendant  rented  and  occupied  was  cer- 
tainly his  "place"  as  long  as  be  continued 
to  occupy  It.  He  could  lawfully  forbid  any 
person  who  was  objectionable  to  him  from 
entering  bis  room  or  "place"  of  abode.  Even 
his  landlord  had  no  right  to  enter  upon  it 
without  the  consent  of  the  tenant,  except  un- 
der circumstances  not  necessary  to  be  stated 
here.  It  was  his  castle,  as  much  as  the  poor 
man's  but  in  the  wilderness.  But  (2>  we 
have  very  high  authority  for  saying  that  the 
room  was  his  "house."  See  2  Blah.  Gr.  Law, 
H  107,  108.  And  as  was  sold  by  O'Neall,  J., 
in  State  t.  McI>owell,  Dud.,  at  page  347,  in 
speaking  of  bawdy  houses:  "Without  con- 
cert between  defendants  occupying  different 
rooms  for  purposes  of  prostitution  in  a  lodg- 
ing house,  the  offenses  are  just  as  dlatlnct 
as  when  they  occupy  different  booaea;  for. 
In  the  case  supposed,  each  room  to  a  bavdy 
house  and  Its  Inmate  the  keeper.'*  The  sec- 
(«d  point  cannot,  tberefore,  be  sustained. 

The  third  and  last  point  made  is  that  the 
fine  Imposed  "was  excessive  and  unjust."  It 
certainly  was  within  the  limits  prescribed 
both  by  the  charter  and  the  ordinance,  and 
therefore  there  was  no  emir  of  law  In  Impos- 
ing a  flue  within  those  limits.  This  heing  ao, 
the  amount  <^  the  fine  vm  a  matter  ezcluslTe- 
ly  within  the  discretion  of  the  mayor,  and  in 
his  return  he  gives  a  very  good  reason  for 
going  to  the  limit  of  the  law  in  thto  Instance, 
aa  he  bad  found  that  the  Imposition  of  a 
smaller  fine  had  proved  to  be  inefflcAdous  In 
suppressing  the  eviL  The  Jodgment  of  this 
court  is  that  the  order  or  Judgment  of  the 
circuit  court  be  affirmed. 


DUCKWORTH  r.  McKIMNOT. 
(Supreme  Court  of  South  Oarolina.  Aug.  7, 

1900.) 

UORTOAQBS-FORSCLOSURB-PLAINTIFF  NOT 
OWNSR-ANSWBR— DBPENSn-BUFTICiaHCT. 

The  complaint  in  foreclosure  did  uot  al- 
lege plaintiff's  ownership  of  the  aote  and  mort- 

t;age.  Defendant's  answer  admitted  all  the  al- 
pgatioQs  of  the  com[iIaint,  except  the  one  that 
the  amount  claimed  was  due  to  plaintiff,  and 
further  alleged  that  she  mlide  a  note  and  mort- 
gage to  the  firm  of  A.  &  C;  that  subse- 
qucutly  Buch  firm  dissolved,  C.  taking  the  as- 
sets to  wind  up;  that  thereafter  A.  obtained  a 
receiver  (or  the  firm  on  the  ground  that  C.  was 
wasting  the  assets;  that  defendant's  mortgage 
to  the  firm  waa  transferred  to  plaintiff  after 


the  appointment  of  the  rec^Ter,  though  the  as- 
slgnment  was  antedated;  that  such  transfer  to 
plaintiff  was  fraudulent;  that  defendant,  in  ig- 
norance of  the  truth,  gave  plaintiff  the  note 
and  mortgage  tn  suit  In  renewal  of  those  for- 
merly giyen  to  the  firm;  and  that  plaintiff  was 
not  the  owner  of  the  note  and  mortgage  is  suit, 
nor  of  the  ones  of  which  these  were  a  renewaL 
Plaintiff  demurred  to  the  answer  for  failure  to 
state  a  defense.  Defendant  recrived  leave  to 
amend  by  setting  op  a  demand  by  the  receiver 
for  payment  of  the  amount  of  the  mortgage  to 
A.  &  C,  and  that  the  note  and  mortgaee  in 
suit  were  void  for  want  of  consideratioii.  aeU. 
tliat  the  Irave  to  amend  waa  harmlesa,  alaoe 
the  answer  alleged  facts  which  constituted  tlie 
defense  of  failare  of  consideration,  and  de- 
nied the  material  fact  of  plaintiff's  ownerahip 
of  the  note  and  mortgage  sued  on. 

Appeal  from  common  pleas  drentt  court 
of  Abbeville  county;  R.  C.  Watts,  Judge. 

Action  by  S.  J.  Duckworth  against  Jane 
E.  McKInney.  From  an  order  allowing  de- 
fendant to  amend,  plaintiff  appeals.  Af- 
firmed. 

The  following  la  tbe  report  ot  Ute  master: 
"Pursuant  to  the  OTder  of  the  court,  I  held 
a  reference  In  this  cause  and  took  testimony, 
a  eopy  of  which  is  appended  hereta  This  Is 
a  anlt  brought  bs  the  plaintiff  to  forecloae 
a  note  and  mortgage.  The  allegations  nsoal 
in  a  case  of  this  kind  are  found  in  the  com- 
plaint The  defendant  answered  the  com- 
plaint, and  the  plaintiff  demurred  to  tbe  an- 
swer, except  the  first  paragraph  thereof.  At 
the  trial  the  defendant  a^ed  leave  to  amend 
her  answer.  For  convenience  I  wlU  consider 
the  demurrer  and  the  motion  to  amend  to- 
gether. Ought  the  demurrer  to  be  snstaln- 
ed?  The  plaintiff  contends  that  defendant 
In  her  answer  haa  admitted  all  tbe  aUega- 
tlouB  of  the  complaint,  and  that  the  only-  de- 
fease which  she  has  attempted  to  set  up  Is 
an  irrelevant  one,  namely,  that  somebody 
else  Is  interested,  and  should  have  been 
made  a  party;  and  then,  as  to  tbe  amend- 
ment of  tbe  answer,  plaintiff  contends  that 
It  cannot  be  allowed,  In  that  It  comes  too 
late  and  la  not  In  the  proper  form,  that  It 
should  be  before  answer  and  by  affidavit, 
and  that  to  allow  It  would  be  substantially 
to  change  the  defense.  Defendant  contends 
that  demurrer  should  not  be  sustained;  that 
the  plaintiff  has  no  right  to  tbe  money,  and 
that  the  answer  is  therefore  not  demurrable; 
that,  even  if  It  Is  demurrable.  It  can  be 
amended;  that  the  amendment  Is  wittatn 
the  power  and  discretion  of  the  court;  and 
that  the  amendment  proposed  does  not  ma- 
terially change  the  defense.  I  should  have 
stated  that  tbe  plaintiff  contends  that  the 
defendant  In  her  answer  admits  all  the  al- 
legattoQS  of  tbe  complaint  except  one.  and 
that  she  denies  that  In  the  very  words  of  the 
complaint,  which  Is  bad  pleading  and  cannot 
be  allowed.  I  agree  with  the  plaintiff  that 
tbe  defendant  has  admitted  all  tbe  allega- 
tions of  tbe  complaint,  and  I  sustain  bis  con- 
tention that  It  la  not  allowable  to  deny  the 
allegations  of  the  complaint  tn  the  very 
words  thereof.— that  that  is  what  the  law 
books  call  a  liegatlTe  pregnant*  and  la  not 
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good  pleading.  So  far  as  I  am  see,  the  only 
defense  wUcli  tlie  defendant  really  puts  up 
la  her  first  answer  Is  that  another  person 
la  Interested  In  the  proceedings,  and  she  does 
not  even  ask  that  this  third  person  he  made 
.a  party.  It  seeniB  to  me  that  the  defense 
■et  np  is  Irrelerant  and  frivolous.  Even  If 
vliat  the  defradant  contends  for  Is  tme, 
what  dUFerence  does  It  make  to  ber?  Who 
constituted  her  the  protector  and  gnardlan 
of  Tennent?  Nor  do  I  think  the  answer 
can  be  amended  as  requested.  It  would 
dumge  substantially  the  oitlre  defense. 
Surely  to  allow  the  defendant  to  plead  fan- 
nre  of  consideration  would  be  a  radical 
cbange  of  the  defense.  I  find,  as  conda- 
•lona  of  law,  that  the  motion  to  amend  Ibe 
answn>  Aboold  be  disallowed,  tbe  demurrer 
mstalned.  and  the  answer,  except  tiie  first 
paragraph  thereof,  stricken  out,  and  that  the 
plaintiff  should  have  judgment  against  the 
defendant  for  ttie  sum  ot  fSiasS,  and  a 
f  ore<^sure  ot  the  premises  mentioned  In  die 
-complaint'' 

To  the  above  report  of  the  master  tbe  do* 
Cendant  filed  the  following  exceptions: 

"<1)  Because  It  was  error  on  tbe  part  of 
tbe  said  master  to  hold  that  the  first  para* 
graph  of  tbe  defendant's  answer  is  In  form 
Ji  negative  pregnant,  and  therefore  should 
tM  disregarded.  It  Is  respectfully  submitted 
that  the  said  paragraph  Is  a  specific  denial, 
-and  should  not  be  disregarded.  C2)  Because 
the  said  master  erred  in  sustaining  the  de- 
murrer to  the  defendant's  answer,  and  in 
holding  the  same  to  be  frivolous  and  Irrele* 
rant  It  Is  respectfully  submitted  that  tbe 
allegations  of  the  answer  make  a  valid  de- 
fense of  failure  of  coDsideration.  (3)  Be- 
cause it  was  an  abuse  of  discretion  on  the 
part  of  the  said  master  to  refuse  to  allow  tbe 
said  defendant  to  amend  the  said  answer, 
and  In  holding  that  tbe  said  proposed  amend- 
ment would  substantially  change  the  de- 
fuse. It  Is  respectfully  submitted  tbat  the 
proposed  amendment  did  not  change  sub- 
■tantially  the  defense,  but  tended  to  make 
more  definite  and  certain  tbe  specific  de- 
fense relied  on,  to  wit,  failure  of  considera- 
tion. (4)  Because  the  said  master  misun- 
derstood and  misconstrued  the  whole  scope 
of  the  defendant's  answer.  In  holding  and 
stating  tbat  the  'defendant  contends  tbat 
tbe  demurrer  should  not  be  sustained,  that 
the  plaintiff  has  no  right  to  tbe  money,  and 
that  tbe  answer  is  therefore  not  demurrable, 
and,  even  if  It  Is  demurrable,  It  can  he 
amended.'  It  Is  respectfully  submitted  that 
the  defendant's  attorneys  took  no  such  posi- 
tion, but  took  the  position  that  tbe  answer 
In  effect  showed  that  the  sole  consideration 
for  tbe  mortgage  sued  on  was  that  the  old 
mortgage  would  be  canceled;  that  the  old 
mortgfige  had  not  been  canceled,  but  that  Ten- 
nent, tbe  receiver,  was  threatening  to  sue 
this  defendant,  by  order  of  tbe  court  of  com- 
mon pleas,  to  foreclose  said  old  mortgage; 
and  that  tberefore  there  had  been  a  failure 
-<tf  consideration  for  the  mwtgage  sued  on 


in  this  action.  US)  Because  the  said  master 
erred  In  holding  that  plaintiff  should  have 
Judgment  against  the  defendant  for  the  sum 
of  ¥340.63  and  a  foreclosure  of  the  premises 
mentioned  in  the  com^Int.  Because 
tiie  said  master  erred  in  not  considering  tbe 
testimony  taken  by  him,  and  reporting  to 
the  court  his  conclusions  of  law  and  fact 
therefrom." 

The  case  was  argued  hetore  Judge  Watts 
upon  the  exceptions  to  the  master's  report 
and  all  tbe  papers  and  proceedings  in  the 
cause,  and  Judge  Watts  passed  the  follow- 
ing order: 

'-This  case  came  before  me  upon  excep- 
tions to  the  master's  report.  I  hold  that 
tbe  master  was  In  error  In  holding  tbat  the 
defendant's  answw  put  in  Issue  none  of 
tbe  allegations  of  tbe  complaint,  and  the  ex- 
ception to  such  holding  by  tbe  master  Is 
sustained.  I  hold  that  the  special  matter 
set  forth  does  not  by  Itself,  constitute  a  de- 
fense, and  should  have  been  stricken  out  on 
demurrer;  but  It  was  error  on  the  part  of 
the  master  to  refuse  to  allow  the  defendant 
so  to  amend  her  answer  as  to  set.  up  tbe 
defense  of  want  of  consideration.  Defend- 
ant should  be  allowed  to  deny  that  tiie 
plaintiff  Is  tbe  owner  and  bolder  of  tbe  mort- 
gage sued  on.  It  Is  therefore,  on  motion  of 
defendant's  attorneys,  ord«ed  that  the  ex> 
cepUona  to  the  master's  report,  as  Indicated 
above,  be  sustained;  ttiat  the  cause  be  re- 
manded to  Walter  L.  Miller,  Esq.,  master, 
to  take  testimony  and  dedde  all  questions 
of  law  and  fact  Involved  In  said  cause, 
and  tbat  he  report  bis  findings  to  this  court; 
that  the  defendant  be,  and- she  la  hereby, 
allowed  20  days  from  the  rising  of  this 
court  In  which  to  amend  ber  answer  as  In- 
dicated above." 

The  following  are  the  exceptions  of  tbe 
plaintiff  to  tbe  order  of  Judge  Watts: 

"(1)  Because  his  honor  erred  in  holding 
that  tbe  master  erred  in  holding  that  de* 
fendant's  answer  put  In  Issue  none  of  tbe  al- 
legations of  the  complaint,  when  the  first 
paragraph  of  defendant's  answer  is  in  these 
words:  That  the  defendant  admits  all  tbe 
allegations  of  the  complaint,  except  so  much 
of  paragraph  5  as  alleges  the  whole  sum  of 
said  note  and  mortgage  is  now  due  and  ow- 
ing to  tbe  plaintiff,  wtdcb  she  d«iles,'~sald 
answer  being  an  express  admission  of  the 
complaint  being  true,  except  as  to  the 
amount,  wbfcb,  being  denied  by  a  negative 
pregnant,  was  no  denial  at  all.  (2)  Because 
bis  honor  erred  In  holding  that  the  master 
was  In  error  in  refusing  leave  to  the  defend- 
ant to  80  amend  ber  answer  as  to  plead 
want  of  consideration,  It  being  respectfully 
insisted  tbat  tbe  master  was  right  for  three 
reasons,  viz.:  (a)  That  want  of  considera- 
tion can  never  be  pleaded  to  a  sealed  In- 
strument, (b)  Tbat  It  was  proper  to  refuse 
to  allow  the  amendment  during  tbe  trial. 
<c)  Because  the  master  properly  held  that  It 
would  change  substantially  tbe  defense  set 
up  by  the  defendant.  dS)  Because  the  ptft> 
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sldlDff  Judge  erred  In  holding  that  the  de* 
fendant  should  be  allowed  to  deny  that  the 
plaintiff  wae  the  legal  owner  and  holder  of 
the  mortgage,  the  defendant  having  admit- 
ted by  her  answer  the  title  of  the  plaintiff 
to  the  pai>erB  sued  on.  (4)  Because  his  hon- 
or erred  In  remanding  the  case  to  the  master 
to  take  the  testimony  and  report  all  Issues 
of  law  and  fact,  the  master  having  already 
taken  the  testimony  as  If  the  answer  had 
been  amended,  and  there  being  nothing  for 
the  court  to  do  but  to  consider  the  case  as 
It  was  and  render  Judgment  (S)  Because  It 
is  respectfully  submitted  that  the  master 
was  right  in  holding  the  flrst  paragraph  of 
defendant's  answer  to  be  a  negative  preg- 
nant, and  In  reporting  In  favor  of  the  plain- 
tiff, and  it  was  error  In  the  presiding  Judge  to 
set  aside  said  report;  the  answer  raising 
no  relevant  issues.  (6)  Because  the  motion 
to  amend  the  answer,  as  mrde  before  the 
master,  being  to  amend  so  as  to  set  up  the 
defense  that  some  third  person  was  claim- 
ing the  debt,  and  said  claim  not  being  made 
as  provided  In  section  143  of  the  Code  of 
Civil  Procedure,  the  master  was  right  In  re- 
fusing to  allow  the  amendment,  and  the 
prraldlng  Judge  was  in  error  In  reversing  the 
master's  reiwrt  on  that  point." 

Wm.  N.  Qraydon,  for  appellant.  F.  B. 
Gary  and  M.  P.  De  Bmhl,  for  respondent. 

McIVER.  0.  J.  This  was  an  actim  to  fore- 
close a  mortgage  of  real  estate  given  to  se- 
cure the  payment  of  a  promissory  note  ae- 
cuted  by  defendant  to  the  plaintiff.  The  al- 
legations of  the  complaint  were  In  the  usual 
form  appropriate  to  such  an  action,  except 
that  there  was  no  allegation  that  the  plain- 
tiff was  the  owner  and  holder  of  the  note 
and  mortgage.  The  defendant  answered,  in 
the  first  paragraph  saying:  "That  the  de- 
fendant admits  all  the  allegations  of  the 
complaint,  except  so  much  of  the  paragraph  6 
as  alleges  the  whole  sum  of  said  note  and 
mortgage  is  now  due  and  owing  to  the  plain- 
tiff, which  she  denies."  In  the  other  para- 
graphs of  her  answer  she  makes  substantial- 
ly the  following  allegations:  (2)  On  the  8d 
of  February,  1896,  she  gave  a  note  and  mort- 
gage to  the  firm  of  Allen  &  Cooley,  and  that 
upon  the  dissolution  of  said  firm  her  said  note 
and  mortgage  were  turned  over  to  D.  K. 
Cooley.  one  of  the  membors  of  said  firm,  for 
the  purpose  of  paying  the  debts  of  said  firm 
of  Allen  &  Cool^.  (S)  That  some  time  dur- 
ing the  month  of  February,  1898,  B.  B.  Alien, 
the  other  memb«  of  the  firm  of  Allen  & 
Cool^t  (xnnmenced  an  action  against  nld  D. 
K.  Cooley  and  T.  D.  Cooley,  alleging,  among 
other  things,  that  D.  K.  Gool^  bad  frandn- 
lently  transferred  a  large  inrtof  the  assets  of 
Allen  &  Cooley,  which  had  been  turned  over 
to  him  In  order  that  he  might  iiay  the  dtibts  ot 
said  firm,  and  waa  wasting  and  squandering 
said  asseta,  and  asking  that  a  receiver  be 
awolnted  to  take  charge  of  said  assets.  (4) 
That  a  receiver  was  appointed,  and  D.  E. 
Cool^  was  lecinlred  to  turn  ova  the  aasets 


to  such  receiver.  (S)  That  the  said  D.  K, 
Cooley  transferred  defendant's  note  and  mort- 
gage to  Alien  &  Cooley,  mentioned  herein, 
after  the  order  appointing  the  receiver  was 
granted,  although  the  assignment  thereof  was 
antedated.  (6)  That  the  defendant,  in  Ig- 
norance of  the  foregoing  facts,  and  being 
then  undw  the  belief  that  the  plaintiff  waa 
the  owner  of  the  note  and  mortgage  prevlouft' 
ly  given  by  her  to  Allen  &  Cooley,  gave  the 
note  and  mortgage  In  suit  to  plaintiff  In  re- 
newal of  the  former  one  to  Allen  St  Cooley. 
(7)  That  the  transfer  of  the  note  and  mort- 
gage, given  by  def«idant  to  Allen  &  Cooley, 
to  the  plaintiff,  was  fraudulent,  and  made 
for  the  purpose  of  evading  the  order  of  the 
court  above  referred  to;  that  there  waa  no 
consideration  given  by  the  plaintiff;  and  that 
he  took  the  same  well  knowing  the  poipose 
of  the  transfer,  and  that  his  demand  on  the 
defendant  for  the  note  and  mortgage  sued  on 
In  this  case  was  a  part  of  the  scheme  to  put 
the  assets  of  Allen  &  Cooley  beyond  the 
reach  of  the  court  The  eighth  paragraph  of 
the  answer  Is  in  the  following  language: 
"That  the  defendant  is  Informed  and  believes 
that  the  plaintiff  is  not  the  owner  of  the  note 
and  mortgage  sued  on  In  this  action,  nor  was 
he  the  owner  of  the  note  and  mortgage  alleg- 
ed to  have  been  assigned  to  him  by  the  said 
D.  K.  Cooley,  and  for  which  these  now  In  suit 
were  given,  and  that  the  said  defendant 
[obviously  a  misprint  for  plaintiff]  has  no 
right  to  bring  this  action." 

The  case  was  referred  to  the  master  "to 
bear  and  decide  all  issues  ot  law  and  tact." 
At  the  reference  the  counsel  for  plaintiff 
interposed  a  demurrer  to  the  answer,  except 
the  flrst  paragraph  thereof  on  the.  ground 
that  It  fiiUed  to  state  facts  anfOclent  to  con- 
stitute a  defense.  In  this:  that  said  answer 
shows  on  Its  fiice  that  the  defendant  admits 
all  the  allegatlomi  of  the  complaint  and  sets 
up  an  affirmative  defense  whidi  is  irrelevant 
to  the  lasues  raised  by  the  complaint  and 
also  that  the  answer  faOa  to  state  that  anj 
other  person  has  made  or  Is  making  any  claim 
against  her  for  the  same  debt,  which  allega- 
tion Is  absolutely  oecesaaiy  In  a  case  of  thla 
kind.  The  master  stated  that  he  would  pass 
upon  the  demnrrer  at  a  later  stage  of  the 
case,  and  would  allow  testimony  to  be  tan 
troduced,  subject  of  course,  to  his  action  on 
the  demurrer.  Counsel  for  defendant  then 
moved  to  amend  the  answer  by  stating  that 
after  the  execution  of  the  note  and  mortgage- 
In  suit  the  defendant  received  notics  from 
W.  C.  Tennent,  receiver,  €t  tiie  ordw  ot  the- 
court  above  referred  to,  and  demanding  pay- 
ment to  him,  as  receiver,  of  the  mone^  dne  hr 
the  defmdant  on  the  note  and  mortgage  to 
Allen  ft  Cooley,  and  that  the  note  and  mort- 
gage In  suit  were  without  consIdeiatJon  and* 
void.  The  master  said  that  he  woidd  allow 
the  ammdment  tax  "the  present"  but  tbat- 
If  he  saw  fit  to  disallow  It  afterwards,  he 
would  do  BO,  and  that  he  wonld  allow  testi- 
mony to  be  Introduced  in  support  of  the  al- 
legations  In  the  answer  as  amended,  bat 
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tbat,  If  he  finally  determined  to  disallow  the 
amendment,  he  would  strike  out  any  testi- 
mony that  would  not  have  been  TecMred  U 
the  answar  had  not  been  amended.  The 
master  then  proceeded  to  take  the  testlmtmy 
as  set  out  In  the  ''case,"  which  tended  to 
■nstaln  the  allegationa  contained  in  the  an- 
swer which  were  demorred  to.  The  master 
made  his  report,  in  which  he  sustained  the 
plaintiff's  demurrer  to  tiie  answer,  and  refused 
the  motion  to  amend,  and.  holding  that  there 
was  no  denial  of  the  allegations  of  the  com- 
plaint, rendered  Jud^entas  prayed  for  there- 
in hi  favor  of  the  plaintiff.  A  copy  of  this 
Nfport  should  be  Incorporated  by  the  reporter 
in  his  report  of  the  case.  To  this  report  the 
defendant  filed  exceptions,  and  the  case  was 
beard  by  his  honor.  Judge  Watts,  upon  the 
report  and  exceptions  thereto,  who  rendered 
judgnmit  sustaining  some  of  the  exceiitlons, 
and  remanded  the  case  to  master  to  hear 
and  decide  all  questions  of  law  and  fact  hi 
the  case,  allowing  the  defendant  20  days  to 
amend  her  answer  so  aa  to  set  up  the  defense 
of  want  of  consideration.  From  this  judg- 
ment the  plaintiff  appeals  upon  the  several 
grounds  stated  In  the  record.  Let  the  de- 
cree of  the  circuit  Judge  and  the  exceptions 
thereto  be  also  embraced  In  the  report  of 
this  case  by  the  reporter. 

It  seems  to  us  that  the  scope  and  effect  of 
the  answer  as  originally  filed  has  been  whol- 
ly mlacoDceived.  While  It  may  be  tme  that 
the  first  paragraph  of  the  answer  presents 
a  negative  pregnant,  amounting  to  no  denial 
at  all,  Inasmuch  as  the  form  In  which  it  is 
presented  may  be  regarded  as  admitting  that 
there  is  something  due  on  the  note  and  mort- 
gage sued  on  (1  Enc.  PI.  &  Prac.  796;  Cur- 
now  T.  Insurance  Co.,  46  S.  C.  03,  94,  24  S. 
E.  76,  77),  yet  under  the  view  which  we  take 
of  this  case,  this  matter  becomes  Immaterial. 
It  seems  to  us  that  the  other  paragraphs  ot 
the  answer,  properly  construed,  set  ap  at 
least  three  defenses:  (1)  Fraud  in  obtain- 
ing the  note  and  mortgage  sued  on;  (2)  fail- 
ure of  consideration;  and  (3)  a  denial  that 
the  plaintiff  Is  the  owner  and  holder  of  the 
note  and  mortgage  upon  which  he  bases  his 
action.  If  the  facta  alleged  In  the  second, 
third,  fourth,  fifth,  sixth,  and  aeventh  para- 
grapha  of  the  answer  be  true  (and  they  must 
be  taken  to  be  so  on  demurrer),  then  It  is 
clear  that  a  case  of  fraud  on  the  part  of  the 
plaintiff  in  obtaining  the  aaalgnment  of  the 
mortgage  given  by  defendant  to  Allen  &  Cool- 
ey,  and  also  In  obtaining  the  note  and  mort- 
gage sued  ou,  is  presented,  which  should  de- 
feat plaintiff's  right  to  a  recovery  In  this 
action.  If  the  facts  there  alleged  be  true, 
especially  those  stated  in  the  sixth  para- 
griu)h  of  the  answer,  taken  In  connection 
wlu  the  other  allegations,  then  the  defense 
of  want  of  consideration  or  of  failure  of  con- 
sideration (and  in  this  case  it  matters  not 
which)  Is  certainly  presented;  for  If  the  note 
and  mortgage  sued  on  were  given  In  con- 
sideration of  the  payment  and  satisfaction  of 
the  note  and  mortgage  to  Allen  &  Cooley, 


and  this  last-m»itIoned  note  and  mortgage 
have  not  berai  paid  and  extinguished  (as  they 
nave  not  been.  If  tbe  other  facta  alteged  In 
the  answer  be  true),  then  certainly  there  was 
want  of  consideration,  or  at  least  failure  of 
consideration,  for  the  note  and  mortgage 
BueA  upon.  The  contention  on  the  part  of 
the  appelant  that  while  failure  of  consid- 
eration of  an  obligation  under  seal  may  be 
set  up  as  a  defense  to  an  action  on  sucli 
an  Instrument,  yet  want  of  consideration 
cannot,  as  the  seal  Imports  a  consideratltm, 
avail  the  appellant  In  this  case,  for  two  rea- 
scxis:  (1)  Because  the  note,  which  consti- 
tutes ttie  substratum  of  i^intlff's  action  was 
not  an  instrument  under  seal,  the  auction 
In  the  complaint  being  that  the  note  sued 
on  Is  a  "pTomissory  note";  and  if  the  note 
•vnm  without  consideration,  then  there  was  no 
debt  and  If  no  debt  then  there  could  be  no 
valid  mortgage.  (2)  Because  the  defense  was 
really  a  f&Ilure,  rather  than  a  want  of  con- 
sideration; for  if  the  transaction  between  the 
pbifntifl  and  the  defendant  was,  as  It  Is  al- 
leged In  the  answOT  to  have  been,  then  It 
amounted  to  this:  that  the  plaintiff  agreed 
that  If  the  defendant  would  give  him  the 
note  and  mortgage  sued  on,  he  would,  in 
consideration  thereof,  pay  and  extinguish  her 
note  and  mortgage  to  Allen  &  Cooley,  and 
this  he  not  only  has  not  done,  but  cannot  do, 
w  the  allegationa  in  the  answer  be  true,  and 
thus  the  consideration  upon  which  he  obtain- 
ed the  note  and  mortgage  sued  on  has  failed. 

The  auctions  in  the  eighth  paragraph  of 
the  answer  were  clearly  sufllcient  to  raise  tbe 
Issue  as  to  whether  the  plaintiff  was  the 
owner  and  holder  of  the  mortgage  sued  on. 
which  was  certainly  a  material  Issue  in  the 
case.  It  seems  to  us,  therefore,  that  the  mas- 
ter erred  in  sustaining  the  demarrer  to  all 
the  paragraphs  of  the  answer  except  the  first, 
as  those  paragraphs  of  the  answer  did  set 
up  the  defenses  above  Indicated,  and,  if  not 
clearly  and  snfflclently  set  up,  then  the  plain- 
tlfTs  remedy  was  by  motion  to  make  the  an- 
swer more  definite.  It  Is  true  that  the  an- 
swer does  not  set  up  In  so  many  words  that 
there  was  a  "want  of  consideration"  for  the 
note  sued  on,  or  that  there  was  a  "failure 
of  consideration";  but  it  does  set  up  facts 
which  go  to  sustain  such  a  defense,  and 
that  is  sufficient.  The  view  taken  by  the  mas- 
ter, aa  well  aa  by  appellant  that  the  defend- 
ant by  her  answer,  attempted  to  set  up  as 
a  defense  that  the  debt  sued  on  was  doe,  not 
to  the  plaintiff,  but  to  another  person  (the 
receiver),  is  baaed  upon  an  entire  miscon- 
ception of  the  answer.  The  defense  Is  not 
that  tbe  defendant  admits  that  she  owes  tbe 
debt  evidenced  by  the  note  and  mortgage 
sued  on,  but  claims  that  she  owes  such  debt 
to  a  third  person,  and  not  to  the  plaintiff; 
but.  on  tbe  contrary,  she  practically  denies 
that  she  owes  the  debt  evidenced  by  the  note 
and  mortgage  sued  ou  to  any  one,  and  there- 
fore the  provisions  of  section  143  of  the  Code, 
cited  by  counsel  for  appellant  have  no  ap 
plication  to  this  case. 
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While  we  Bee  no  real  necwslty  for  any 
amendment  to  the  defendant's  answer,  In- 
asmuch as.  according  to  our  conatructlon  of 
the  original  answer,  she  has  already  Bet  up 
the  defense  of  a  want  of  consideration,  or  a 
failure  of  couslderatlon.  and  also  denied  that 
the  plaintiff  Is  the  owner  and  holder  of  the 
note  and  mortgage  sued  on,  we  see  no  ob- 
jection to  allowing  the  defendant  to  amend 
her  answer,  if  she  be  so  advised,  as  allowed 
by  the  circuit  judge.  We  see  no  error,  tbere- 
toK,  In  the  judgment  rendered  by  the  cir- 
cuit Judge,  although  there  might  be  some 
difference  of  opinion  as  to  the  reasous  given 
for  such  Judgment  The  judgment  of  this 
court  la  that  the  Judgment  of  the  circuit  court 
be  afflrmed. 


HUNTER  et  al.  v.  HUNTER  et  aL 
(Sapreme  Court  of  South  Carolina.   Ang.  2, 
1900.) 

EXECUTORS  AND  ADMINISTRATORS— S ALB  OF 
RKAL  ESTATE  —  POWER  OP  EXECUTRIX  — 
TRUSTS— LIFE  ESTATE— IMPLIED  POWER  TO 
SELL  —  PROBATE  PROCEEDINOS  —  ORDER  OF 
SALE—NECKSSITT— PREMATURE  ACTION— AP- 
PEAL AND  ERROR^UBROGATION— FAILUBB 
TO  PLEAD— EFFECT. 

1.  Where  tesUtor.  after  directing  his  wife, 
as  his  executi-ix,  to  pay  sll  his  debts  and 
fuoeral  ezpensieB  out  of  his  pereonal  estate,  de- 
vised the  residue  of  bis  estate  to  her  for  life, 
to  support  herself  and  to  support  and  educate 
testator's  chitdr«i,  the  life  estate  given  the 
wife  was  incumbered  witb  a  trust  for  the  sup* 
poit  and  education  of  testator's  children,  and 
she  bad  no  power  to  seli  ber  life  interest  in  the 
estate. 

2.  Where  testator's  property  consisted  in  part 
of  things  consumable  in  use,  as  provisions, 
farming  produce,  etc.,  and  be  devised  his  prop- 
erty to  his  wife  for  life,  for  the  support  of  her- 
self and  to  support  and  educate  bis  children, 
the  fact  that  he  directed  that,  at  the  death  of 
his  wife,  all  of  his  property  "that  might  be  left" 
after  the  support  of  the  family  and  education  of 
bis  children  sbonld  be  equally  divided  among 
the  children,  did  not  give  the  wife  the  implied 
power  to  sell  her  life  interest  in  .the  estate, 
since  the  words  "that  might  be  left"  referred 
to  the  property  that  had  not  l>een  consnmed. 

3.  Where  testator's  executrix  spplied  to  the 
probate  conrt  for  an  order  to  sell  his  real  estate 
to  pay  his  debts,  but  the  probate  proceedings 
contained  no  order  of  sale,  they  did  not  con- 
fer on  executrix  any  power  to  convey  the  real 
estate. 

4.  Where  by  the  terms  of  a  will  a  devise  of  a 
life  estate  to  testator's  wife  was  burdened  with 
the  trust  for  the  support  and  education  of  tes- 
tator's children,  an  action  brought  by  the  chil- 
dren during  the  lifetime  of  the  wife  to  set 
aside  a  sale  of  her  life  Interests  was  not  pre- 
msture. 

5.  Where  an  executrix,  under  a  mistake  ss  to 
her  powers  under  testator's  wilt,  sold  her  life 
Interest  in  the  estate  to  defendaots,  and  testa- 
tor's children  filed  a  bill  to  set  It  aside,  and 
the  money  paid  by  defendants  hsd  been  used  to 
discharge  testator's  debts,  but  defendants'  an- 
swer did  not  in  terms  raiite  the  question  of  thnr 
right  to  be  subrogated  to  the  creditors'  rights, 
and  that  question  was  not  passed  on  by  the 
trial  court,  it  will  not  be  decided  by  the  court 
on  appeal,  but  the  osuse  will  be  remanded,  witb 
leave  to  defendants  to  amend  their  answer  by 
formally  pleading  subrogstion. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  B.  0.  Watts,  Judge. 


Action  by  Eugene  8.  Htmter  and  others 
against  Xannle  W.  Hunter  and  other.  From 
an  order  dismissing  the  complaint,  plalntifb 
appeaL  Beversed. 

The  following  la  the  wlD  i^erred  to  in 
the  opfadon: 

"The  State  of  South  Candlna.  tAorens 
Qnmty.  I.  Samuel  M.  Hunter,  of  the  county 
and  state  ftforesald.  do  make  and  ordain  thla. 
my  last  will  and  testament.  In  manner  and 
form  as  foUom,  to  wit:  (1)  I  direct  my  ex- 
ecutrix to  pay  my  Jnst  debts  and  tnneiai  ez- 
pensra,  and  to  erect  a  suitable  monmnoit  over 
my  grave,  out  of  the  proceeds  of  any  of  my 
personal  pn^rty  that  she  can  best  spare. 
(2)  X  will  all  the  test  and  residue  of  my  es- 
tate, both  real  and  personal,  to  my  wife, 
Nannie  W.  Hunter,  for  and  during  her  Ufe- 
tlme,  to  support  herself  and  my  children  and 
to  educate  my  children.  (3)  I  hereby  antbor- 
Ize  my  wife  to  give  to  my  children,  as  they 
may  severally  go  to  housekeeping,  soch  ot 
my  property  as  she  may  deem  proper  for 
them  to  have,  and  such  as  she  may  think 
she  can  spare,  and  to  keep  an  account  of  It 
so  as  to  make  all  my  children  equal  tn  the 
final  division  of  my  estate  at  the  death  of  my 
said  wife.  (4)  At  the  death  of  my  wife  I 
will  that  an  my  property  then  left,  after 
supporting  and  educating  the  ftmlly  and  chil- 
dren, Shan  be  equally  divided  among  my 
children  living  at  the  death  of  my  wife.  If 
any  of  my  children  should  die  In  the  lifetime 
of  my  wife,  leaving  a  child  or  children  living 
at  her  death,  sncb  child  or  (dilldren  shall  take 
■the  share  ot  the  deceased  parent  In  my  es- 
tate. At  the  death  of  my  wife  I  direct  that 
all  of  my  estate,  both  real  and  personal,  that 
may  be  left  after  supporting  the  temlly  and 
educating  my  children.  shaU  be  divided 
among  my  children  Uvlng  at  my  wlfe'a  death 
and  the  children  of  any  of  my  children  that 
may  die  tn  the  Ufetlme  of  my  wife,  by  four 
disinterested  and  competent  men,  to  be  se- 
lected by  my  children,  without  the  aid  m 
Interference  of  any  court;  tbe  children  of  a 
deceased  child  to  take  the  parrat's  share. 
(5)  I  appoint  my  wife,  Xannle  W.  Hnnter, 
executrix  of  this,  my  wUl,  during  her  Ufetlme. 
At  her  death  I  appoint  my  sons.  Eugene^ 
Samnel,  Stokes,  and  William  MHla,  executors 
of  this,  my  last  will;  also  my  son,  Melmoth 
Leander.   S.  H.  Hunter.  [L.  S.] 

"Signed,  sealed,  and  acknowledged  In  our 
presence  this  2Stb  day  of  August,  A.  D.  1875^ 
as  witnesses.  J.  P.  Miller.  John  W.  Btofcea. 
W.  I*  Wait" 

Ball,  Simklns  &  BaU  and  Httynnraitta.  Par- 
ker  &  Patterson,  for  appellanta.  N.  &.  Dial 
and  W.  H.  Martin,  for  respondents. 

McIVEB,  C.  J.  On  the  26th  day  of  April. 
1883,  S.  M.  Hunter,  having  first  duly  made 
and  executed  bis  last  will  and  testament 
departed  this  life,  leaving  surviving  blm  his 
wife,  the  defendant  Nannie  W.  Hunter,  and 
his  children,  who  are  the  plaintiffs  In  this 
case.   The  said  Nannie  W.  Hnntw  was  the 
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duly  tppolated  and  qnaUfled  execotrlz  of  the 
will  of  ber  deceased  husband,  and  as  such  sbe 
made  deeds  to  S.  M.  Nabors,  A.  Y.  Tbompson, 
and  B.  J.  Flemlns,  purporting  to  convey  to 
these  persoiu.  In  the  different  proportions 
mentioned  In  the  (Ximplalot,  a  tract  of  land 
lying  In  the  county  of  Laurens,  wblch  deeds 
bear  date,  respectively,  as  follows:  That  to 
8.  U.  Nabors  on  the  Qtb  of  May.  1885;  that 
to  A.  Y.  Thompson  on  the  8th  of  August, 
18%;  and  that  to  B.  J.  Fleming  on  the  18th 
of  November,  1885.  It  seems  that  some  pro- 
ceeding was  Instituted  In  the  court  of  pro- 
bate for  Qreenvllle  county.— exactly  when 
does  not  appear,  though,  from  sacb  portions 
of  the  record  of  that  proceeding  ae  were  In- 
troduced In  evidence,  It  was  probably  early 
In  January,  1685,— the  object  of  which  seemed 
to  be  to  obtain  an  order  for  the  sale  of  the 
real  estate  of  the  testator,  in  aid  of  the 
perBonalty.  to  pay  his  debts,  and  also  for  the 
purpose  of  enjoining  creditors  from  suing 
the  executrix  at  law,  and  requiring  them  to 
prove  their  claims  under  that  proceeding; 
for  there  Is  an  order  to  that  effect,  but  there 
Is  no  order  for  the  sate  of  the  real  estate,  and 
there  Is  no  evidence  that  any  order  of  sale 
was  ever  granted.  The  present  action  was 
brought  by  the  plaintiffs,  comprising  all  of 
the  children  of  the  testator,  against  the  said 
Nannie  W.  Hunter  and  the  other  defendants, 
who  claim  title  to  the  land  In  question  under 
the  sales  mode  by  the  said  Xannle  W.  Hun- 
ter as  aforesaid.  In  which  the  plaintiffs  claim 
that  the  said  Nannie  W.  Hunter  had  no  au- 
thority, either  as  executrix  or  otherwise,  to 
sell  any  of  the  real  estate  of  the  testat»r; 
that  the  life  estate  given  to  her  by  the  will 
was  given  to  hw  In  tmst  for  the  support  of 
benwif  and  the  children  of  testator,  and  also 
for  the  education  of  said  children;  that  the 
aald  Nannie  W.  Hunter  has  never  performed 
tbe  trust  Imposed  upon  her,  bat,  on  the  con- 
trary, has  deprived  herself  of  the  means  of 
doing  so  by  selling  the  land  as  aforesaid, 
which  cottstltoted  the  principal  part  of  the 
teatator'a  estate.  "Wherefore  the  plalntUh 
demand  judgment  "that  the  aald  Nannie  W. 
Hunter  may  be  removed  as  tmstee  of  the  Said 
life  wtate.  and  that  the  win  be  construed  by 
tbla  eonrt,  and  that  It  be  declared  that  the 
said  life  estate  la  anldect  to  the  sapport  ct 
tbese  pialnttffa,  and  that  the  rents  and  prof- 
its thereof  be  apportioned  between  the  said 
Nannie  W.  Hunter,  or  her  grantees,  and  these 
plBlntlffi^  and  that  the  said  Nannie  W.  Hnn- 
ter  and  her  grantees  do  acooont  to  these 
plaintiffs  for  alt  rents  and  profits  heretofore 
derived  from  said  land,  and  that  it  be  de- 
clared that  after  the  termination  of  said 
life  estate  these  plaintiffs  are  the  owners  in 
fee  simple  of  the  said  lands,  and  for  the 
costs  of  this  action."  To  this  complaint  the 
defendant  Nannie  W.  Hunter  filed  no  answer, 
but  the  other  defendants,  who  are  In  pos- 
session of  the  land,  claiming  nnder  the  sales 
above  mentioned,  answered,  setting  np, 
amoi^c  other  things,  the  claim  that  Nannie 
W.  Hunter  had  authori^  ca  executrix  to  sell 


the  land,  or  that,  at  least,  she  took  a  life 
estate  therein,  unincumbered  with  any  trust, 
whl(A  estate  she  had  a  right  to  sell,  and  has 
sold;  and  as  a  further  defense  they  claim 
that  said  Nannie  W,  Hunter  had  the  right 
to  sell  the  land  under  the  proceedings  In  the 
court  of  probate  above  mentioned,  that  the 
lands  were  purchased  at  their  full  value,  and 
that  the  proceeds  of  the  sale  were  applied  to 
the  payment  of  the  debts  of  the  testator  and 
to  the  support  and  education  of  his  children, 
the  plaintiffs  herein.  Hiey  also  claim  that 
said  sales  were  made  with  the  knowledge, 
coQsent  and  approval  of  the  plaintiffs.  Final- 
ly, they  plead  the  statute  of  limitations;  the 
action.  It  appears,  not  having  beea  commen- 
ced until  SOtb  of  June.  1899. 

Upon  the  pleadings,  thus  briefly  stated,  the 
case  came  on  for  trial  before  his  honor.  Judge 
R.  C.  Watts,  when  the  testimony  set  out  In 
the  "case"  was  Introduced.  Hie  only  portion 
of  the  testimony  which,  under  the  view  we 
talte  of  the  case,  we  deem  It  necessary  to 
state,  la  that  portion  of  Mrs.  Nannie  W.  Hun> 
ter's  testimony.  In  which  she  states  that  the 
entire  proceeds  of  the  sale  of  the  land  were 
applied  by  her  to  the  payment  of  the  debts 
of  the  testator;  and  this  testimony  does  not 
anywhere  appear  to  have  been  denied.  The 
circuit  Judge,  took  the  view  that  as  Nannie 
W.  Hunter,  under  the  will,  took  a  life  estate 
unincumbered  with  any  trust,  she  had  a  right 
to  sell  that  estate;  and  hence,  without  con- 
flldering  any  of  the  other  questions  in  the- 
c$se.  he  held  that  the  action  was  prematurely 
commenced,  and  therefore  rendned  Judgment 
dismissing  the  complaint  with  costs.  From 
this  judgment  plaintiffs  appeal  upon  the  sev- 
eral exceptions  set  out  In  the.  record,  and.  Id 
accordance  with  the  proper  practice,  respond- 
ents have  given  notice  that,  if  this  court  finda 
Itself  unable  to  sustain  the  judgment  of  tiie 
circuit  judge  upon  the  ground  upon  which  he 
rested  it,  they  would  ask  this  court  to  sus- 
tain such  judgment  upon  the  grounds  set  out 
In  the  record.  We  do  not  dean  It  necessary 
to  set  out  Oiese  exceptions  and  these  ad^ 
tlonal  grounds  In  bsec  verba,  but  think  It  wID 
be  sufDcl^t  to  state  the  questions  which 
these  exceptions  and  grounds  raise;  <1)  Is 
there  anything  In  the  will  which  JustlflM  Oie 
Inference  that  the  testator  intended  to  Invest 
his  execntrlx  with  the  power  to  sell  his  real 
estate?  (2)  Was  the  life  ntate  givoi  to  the 
wife  Incumbered  with  any  trust  In  favor  vt 
the  chlkiren?  And,  if  so,  Is  there  anything 
In  the  win  which  Jnstlfles  the  Inference  that 
tike  testator  Intended  to  invest  his  wife  with 
the  power  to  sell  such  life  estate?  ^  Did 
the  executrix  derive  any  power  to  seU  the 
land  In  question  from  the  proceedings  In  the 
court  of  probate  of  GreenvUle  county?  (4) 
If  the  sale  was  made  without  authority,  does 
the  fact  that  the  proceeds  of  such  sale  were 
applied  to  the  payment  of  the  debts  of  the 
testator  entitle  the  defendants  to  be  subro- 
gated to  the  rights  of  the  creditors  whose 
claims  were  satisfied  by  their  money?  And 
have  they  the  right  to  retain  possession  o^ 
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the  property  m  pvrchesed  until  they  bare 
been  repaid  tbe  amounts  to  inUd  by  tbem? 

1.  The  first  of  these  anestloni  d^tends 
uptm  Oie  conatmctlon  of  the  wiU  as  a  whole, 
and  Cor  this  reason  a  copy  at  the  same  should 
be  Incorporated  by  the  reporter  in  his  report 
of  the  case.  It  Is  quite  certain  that  the  wlU 
contains  no  ei^ress  authority  to  the  execu* 
trlx  to  sen  ai^  portion  of  his  estate,  though 
the  terms  ot  the  first  dause  might  be  snf- 
fldent  to  warrant  the  Inference  that  the  tes- 
tator Intended  to  Invest  his  jKisonal  prop- 
erty. If  tbe  same  became  necessary  to  effect 
tbe  purposes  therein  Indicated;  bat  thore  Is 
not  a  word  In  tbe  will,  so  for  as  we  can  dls- 
coTcr,  which  indicates  an  intention  on  the 
part  of  the  testator  to  Inrest  his  executrix 
with  power  to  s^  his  real  estate.  Indeed, 
this  guestloa  was  not  seriously  discuseed  at 
tbe  hearing,  and  may  be  dismissed  without 
further  remark. 

2.  This  question  Is  more  important,  and  Is, 
in  fact,  one  of  the  turning  points  In  the  case; 
and,  as  we  differ  with  the  circuit  Judge  In  the 
Tiew  whlcu  be  has  taken  as  to  this  point,  we 
have  examined  this  question  with  great  care. 
The  question  naturally  divides  itself  Into  two 
branches:  (a)  Was  the  life  estate  given  to 
the  wife  Incumbered  with  any  trust?  (b)  If 
BO,  was  there  any  power  conferred  upon  tbe 
executrix  to  sell  such  life  estate  thm  held 
by  her  in  trust? 

As  to  the  first  branch  of  tbe  inquiry.  It 
seems  to  us  that  the  case  of  Wylle  v.  White, 
10  Rich.  Eq.  294.  cited  by  counsel  for  ^ 
pellanu,  la  conclusive,  rhe  testator,  after 
providing,  in  the  flrat  clause  of  his  will,  for 
the  payment  of  bis  debts  and  funeral 
penses,  and  for  tbe  erecttra  of  a  monum^it 
over  his  grave,  "out  of  the  proceeds  of  any  of 
my  i)ersonal  property  that  she  [the  executrix] 
can  best  spare,"  proceeds.  In  tbe  second  clause 
of  his  wUl,  as  follows:  "I  will  all  the  rest 
and  residue  of  my  estate,  both  real  and  per- 
sonal, to  my  wife,  Nannie  W.  Hunter,  for 
and  during  her  lifetime,  to  support  herself 
and  my  children  and  to  educate  my  chil- 
dren." It  will  thus  be  seen  that  the  testator 
not  only  expressly  declared  the  quantity  of 
estate  which  he  gave  to  his  wife,  but  also 
the  purposes  for  which  It  was  given  to  her. 
It  was  not  given  to  her  In  such  terms  as 
would  Import  that  he  Intended  his  wife  to 
take  tbe  bounty  provided  for  her,  as  her  own 
absolutely,  to  dispose  of  as  she  should  think 
fit;  but.  on  tbe  contrary,  tbe  purposes  for 
which  it  was  given  were  distinctly  declared. 
There  are  no  words  used  In  this  or  Ui  tuy 
other  clause  of  the  will  which  indicate  that  the 
testator  merely  hoped  or  expected,  or  had  a 
confident  belief,  that  his  wife  would  use  the 
property  for  the  support  of  herself  and  the 
children  anu  for  the  education  of  tbe  chil- 
dren, which  expressions  have  sometimes  been 
construed  to  be  mere  precatory  words.  On 
tbe  contrary,  the  words  used  expressly  de- 
clare tbe  purposes  for  which  tbe  property  was 
given  to  her  for  her  life;  and  to  those  purposes 
It  must  be  devoted.   If  so,  tben  tbe  language 


used  iM  not  only  quite  snffldent  to  create 
a  trust,  but  must  be  so  construed,  even 
thoui^  the  wMd  **tru8t"  Is  not  used,  in  mder 
to  Insore  the  accomplishment  of  tbe  por- 
poees  for  which  tbe  proper^  is  declared  to 
have  been  given.  For,  as  was  said,  in  Wylle 
T.  White,  supra:  "To  create  a  trust  it  is  not 
necessary  that  tbe  word  should  be  en^lojred 
in  the  Instrument  It  was  aidd  by  I<0Td 
Bldon  In  Rex  t.  Denison.  1  Ves.  ft  B.  273. 
that  the  word  *truBtf  not  being  made  use  of 
*ls  a  circumstance  to  be  attended  to.  but  noth- 
ing more;  and  If  the  whole  frame  of  tbe  will 
creates  a  trust,  for  tbe  particular  purpoae  of 
satisfying  which  tbe  estate  la  devised,  tbe 
law  is  the  same,  though  the  word  "trust**  Is 
not  used.' "  And,  again,  quoting  from  HUI. 
Trustees,  65:  "Thus,  when  a  gift  In  a  will 
is  expressed  to  be  for  the  benefit  of  otbers, 
or  to  be  at  the  disposal  of  the  donee  for  her- 
self and  children  or  towards  her  support  and 
her  family,  or  to  enable  the  donee  to  provide 
for  or  maintain  bis  children.  *  *  *  or 
wbere  the  gift  Is  exiffessed  to  be  made  to  tbe 
end  or  to  tbe  Intent  that  the  donee  should 
ply  it  to  certain  purposes,  in  all  these  cases 
the  terms  employed  have  been  held  sufficient 
to  fasten  a  trust  upon  conscience  of  the 
donee,"— showing  that  In  every  case  the  gen- 
eral purpoae  and  intention  of  the  donor,  and 
not  tbe  use  of  one  particular  term  or  another, 
will  decide  tbe  question  whether  a  party 
does  or  does  not  take  In  a  fiduciary  character. 
These  authorities,  based  as  they  are  upon 
sound  reason  and  common  sense,  satisfy  us 
that  this  win  should  be  construed  as  creating 
a  trust  in  the  wife  for  the  accomplishment  of 
the  purpose  declared  by  the  testator.  If  so, 
it  is  clear,  then,  that  tbe  life  tenant  could 
not  sell  evea  her  life  Interest,  unless  some- 
thing can  be  found  In  tbe  instrument  creating 
the  trust  which  would  Invest  the  life  tenant 
with  power  to  sell  the  life  estate. 

This  renders  it  necessary  to  consider  the 
second  branch  of  the  Inquiry:  (b)  Is  there 
anything  In  tbe  will  which  Invests  the  life 
tenant  with  power  to  sell  the  life  estate? 
It  is  quite  certain  that  there  is  no  such  ex- 
press gi'ant  of  power  In  tbe  will;  and.  If  such 
power  Is  conferred  at  all.  It  must  be  by  Im- 
plication. The  contention,  as  we  understand 
it,  Is  that  Bucb  power  may  be  Implied  from 
the  following  language,  used  In  the  fourth 
clause  of  the  will:  "At  the  death  of  my  wife, 
I  direct  that  all  of  my  estate,  both  real  and 
personal,  that  may  be  left  after  supporting 
the  family  and  educating  my  dilldren,  shall 
be  divided  Bmong  my  children."  Stress  Is 
laid  upon  the  words  which  we  have  Italicised, 
as  implying  that  the  testator  Intended  and  ex- 
pected that  some,  at  least,  of  the  property 
should  be  sold.  In  view  of  tbe  undisputed 
fact  that  some  of  tbe  property  left  by  the 
testator  consisted  of  audti  things  as  would 
be  consumable  In  the  us^  such  as  provisions, 
farming  produce,  horses,  mules,  and  farming 
Implements,  It  seems  to  us  that  tbe  most  nat- 
ural inference  to  be  drawn  fnun  these  words 
is  that  tlie  testator  meant  all  (tf  Ida  propoiy. 
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except  sncb  aa  mlgtit  be  consnmed  Id  the  use 
for  which  It  was  glren  (all  that  may  be  left 
or  all  that  remained  after  it  had  been  applied 
to  the  use  for  which  it  waa  intended,  rather 
than  that  the  teatatw  intended  by  those 
words,  by  Implication,  to  InTeat  the  life  ten- 
ant with  the  power  of  sale,— rather  a  remote 
and  fltrained  Implication  by  which  to  create 
so  important  a  power  aa  that  of  aale.  Thia 
Tlew  is  Biqtported  by  the  anthorltiea  dted  in 
the  argument,  which  need  not  be  dwelt  apon 
here;  for,  even  If  It  could  be  aasnmed  that 
the  testator  Intended,  by  the  words  relied 
upon,  to  Invest  the  life  tenant  with  power 
to  sell,  yet  it  is  very  obTloos  that,  if  such 
a  power  was  conferred.  It  was  conferred  sole- 
ly for  the  purpose  of  effecting  the  primary 
object  of  the  testator,— the  support  of  the 
family  and  the  education  of  the  children.  Aa 
there  la  no  pretenae  that  the  aale  was  made 
for  any  snch  purpose,  but,  on  the  contrary, 
the  nndlapnted  fact  la  that  It  was  made  for 
the  payment  of  the  debts  of  the  testator,  aifd 
that  every  dollar  of  the  proceeds  of  aneh  sale 
was  applied  to  snch  debts,  we  need  not  coc- 
eldex  tiila  point  further.  It  was  also  contend- 
ed -thst,  if  the  life  estate  was  originally  In- 
cumbered with  a  trust,  It  terminated  when 
the  children  attained  their  majority.  We  are 
unable  to  discover  In  the  terms  of  the  will 
any  warrant  for  such  a  contention,  and  If 
may  therefore  be  dismissed  without  further 
consIderatlMi. 

3.  The  next  general  inquiry  is  whether  the 
sales  of  the  land  in  question  can  be  supported 
by  the  proceedings  of  the  court  of  probate 
for  OreeoTlUe  county.  Passing  by  any  other 
questions  raised,  or  that  might  be  raised,  in 
refer«ce  to  the  effect  of  those  proceedings, 
a  conclualTe  answer  to  this  question  Is  found 
In  the  fact  that  those  proceedings  do  not 
show  that  any  Judgment  or  order  of  sale  was 
ever  made  hy  that  court;  and  there  la  no 
evidence  aliunde  tending  to  show  that  any 
order  of  sale  was  ever  made.  The  record  of 
those  proceedings,  as  ofFered  In  erUenee,  was 
tnanltestly  not  complete;  and  while  It  may 
be  true  that  where  a  partial  record  does  show 
that  a  final  Judgment  was  rendered  by  a 
court  of  competent  Jurisdiction,  and  the  <nily 
defect  In  tiie  record  is  the  absence  ot  oer- 
tain  stepa  leading  up  to  the  Judgment,  the 
court  may  Infer  from  such  Judgment  that  the 
necessary  steim  to  be  taken  before  flodi  Judg- 
ment could  be  properly  rendered  had  been 
taken,  yet  where  there  is  no  final  Judgment, 
and  the  record  only  shows  lAat  certain  steps 
leadli^  IV  to  tte  Judgment  had  been  taken, 
the  fact  that  a  Judgment  had  been  randereti 
cannot  be  Inferred.  Brows  v.  Ooney,  12  S. 
a  144.  indeed,  tlw  tosUmoiiy  aliunde  In  this 
case  rathtt  tends  to  show  fliat  no  order  of 
sale  was  ever  granted  by  the  court  of  pro- 
bate, hot  tiiat  Mrs.  Nannie  W.  Hunter,  bdng 
adrlsed  by  ber  father,  who  is  diaracterlied 
In  ttie  dTcatt  decree  as  a  lawyer  hl^  <Aiax- 
aet»  and  many  years  experience  at  the  bar, 
that  die  had  anttiority  as  encutrix  to  make 
the  tales,  abandoned  the  prooeedlng  in  the 


court  of  probate  before  it  cuhnlnated.  In  any 
final  Judgment  and  made  the  sales  as  execu- 
trix; for  the  deeds  on  their  face  so  show, 
and  they  are  signed  by  her  aa  executrix,  and 
no  allttsion  whatever  is  made  in  these  deeds 
to  any  proceeding  in  the  court  of  probate. 
It  is  dear,  therefore,  that  she  derived  no  au- 
thority to  sell  this  land  from  such  proceed- 
ings. Holding  these  views,  we  cannot  concur 
In  the  view  taken  by  the  circuit  Judge  that 
the  action  was  prematurely  brought,  and  for 
that  reason  only  the  complaint  should  be  dis- 
missed; for  if,  aa  we  have  seen,  the  life  es- 
tate was  glvm  to  Mra.  Hunter  burdened  with 
a  trust  for  the  support  of  herself  and  the  chil- 
dren, and  If,  as  we  have  also  seen,  she  has 
violated  auch  trust  by  selling  the  land  with- 
out lawful  authority,  then  it  aeems  dear  that 
the  plaintiffs,  who  are  the  children  of  the 
testator,  have  now  a  atatua  in  court  to  aasert 
and  preserve  such  rights  as  they  may  be 
found  to  have  In  the  premises. 

4.  This  leads  us  to  the  fourth  and  last  In- 
quiry in  the  case, — the  question  of  subroga- 
tion. In  the  outset  the  appellants  raise  the 
point  that,  aa  no  such  question  la  raised  by 
the  pleadings,  it  cannot  be  raised  now. 
While,  under  the  Judgment  which  we  dedde 
to  render  In  thia  case,  this  point  becomes 
Immaterial,  yet  we  may  aay  that,  while  the 
word  "subrogation"  does  not  appear  to  have 
been  used  in  the  answer,  yet  the  essential 
facto  out  of  which  the  right  of  sobrogatlou 
arises,  to  wit,  that  the  landa  were  aold  by  the 
executrix  under  a  suppoaed  authority  so  to  do, 
and  the  proceeds  of  such  sale  were  applied  to 
the  debts  of  the  testator,  and  the  further  faot 
that  Nannie  W.  Hunter  was  permitted  to  tes- 
tify, without  objection,  that  she  had  sold  the 
lands  and  had  ap^led  the  entire  proceeds  of 
sudi  sale  to  the  payment  of  the  debts  of  the 
testator,  nflght  be  snffldent  to  ahow  Oat  such 
point  is  not  well  taken.  We  wUl  therefore 
proceed  to  conslda'  tbe  Question  of  subroga- 
tion upon  its  merits.  In  24  Am.  A  Bng.  Bnc. 
Law  (1st  Ed.),  at  page  2B8,  where  the  writer 
Is  discussing  the  doctrine  of  subrogation,  we 
find,  as  an  Ulustratton  of  one  ot  the  Instances 
in  which  the  right  of  subrogation  arises,  the 
following  language:  "So,  where  an  executor 
■ells  real  estate  and  usee  the  proceeds  In  tbe 
payment  of  debts,  under  a  mistake  of  his 
powers,  and  the  purchaser  is  ousted  by  the 
devisee,  the  land,  in  equity,'  vrin  be  subjected 
to  indemnify  the  purchaser  to  tiie  extent  to 
which  his  money  was  implied  to  the  debts 
over  and  above  the  personal  estate."  See, 
also,  8  Pom.  Bq.  Sm.  |  IBOO.  But  we  need 
not  go  beyond  the  limits  of  our  own  state 
for  authority  upcm  this  point  In  Cathcart 
T.  Sugenheimer,  18  S.  O.  123.  the  property  ot 
a  lunatic  had  been  sold  under  an  (wder  of 
the  court  of  common  pleas,  made  In  a  proceed- 
ing Instituted  by  the  conunlttee  of  tbe  luna- 
tic, to  T^eh  the  lunatic  was  not  made  a 
party.  Snbseqnenfty  the  commlseton  of  luna- 
cy was  superseded,  and  Cathcart,  the  person 
who  had  been  declared  a  lunatic,  having  been 
lestwed  to  his  righto  aa  a  poson  enl  Juris, 
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brought  «n  action  to  recorer  certain  proper^ 
bought  b7  tbe  defendant  Sugenhelmer  at  tiie 
sale  above  mentlmed.  One  of  tbe  defenses 
set  up  was  that,  the  def^idaafi  money  hav- 
ing gone  to  pay  debts  of  tbe  lunatic,  she 
had  the  right  to  be  sntwogated  to  tbe  rl^ts 
of  tlw  creditors  whose  debts  had  thus  been 
paJd  by  tbe  driendan^s  mtmey.  The  court 
snatalned  the  right  of  subnotion.  In  de- 
UTtting  the  oi^nltm  of  tbe  court  Ur.  Justice 
HcOowan  uses  this  language:  "Wherein  did 
this  sale  differ  from  that  of  tbe  property  <xt 
a  decedent  for  the  same  purpose?"— and  ttien 
quotes  with  approval  tbe  following  passage 
from  Freem.  Jud.  Sales,  5t:  "If  by  a  sale 
of  the  lands  of  a  decedent  his  debts  are  paid, 
and  It  turns  out  'that  the  sale  Is  Told,  the 
purdiaser  has  ttie  rii^t  to  be  subrogated  to 
the  claims  which  be  has  by  his  purchase 
paid,  and  he  has  also  the  right  to  retain  pos- 
session of  tbe  property  as  security  for  tbe 
repayment  of  the  sums  to  which  he  Is  enti- 
tled." That  has  been  recognized  and  follow- 
ed tbe  re<fent  case  of  Bailey  v.  Bailey.  41  6. 
C.  887.  19  8.  B.  669,  728.  Bnt,  inasmuch  as 
the  question  of  tbe  defendant's  right  of  sub- 
r<^tl<m  was  not  In  tenns  made  In  tbe  plead- 
ings, and  was  not  considered  or  decided  by 
tbe  circuit  judge,  it  seems  to  us  proper  to  pur- 
sue the  course  which  was  adopted  in  the  case 
of  Bailey  t.  Bailey,  supra,  and  remand  the 
case  to  the  circuit  court,  for  the  purpose  of 
enabling  that  court  to  pass  upon  the  question 
of  the  defendants'  right  to  subrogation,  with 
leave  to  the  defendants,  if  they  shall  be  so 
advlaed,  to  amend  their  answer  by  setting  up 
formally  their  right  to  subrogation. 

The  Judgment  of  this  court  Is  that  the  Judg- 
ment of  the  drcnlt  court  be  reversed  solely 
upon  the  ground  of  errw  In  holding  that  the 
complaint  should  be  dismissed  for  the  rea- 
son that  the  action  was  prematurely  brought, 
and  tiiat  the  case  be  remanded  to  that  court 
for  the  imrpoBe  her^nabore  announced. 


ORIFPITH  et  aL  T.  OROHLBT  et  aL 
(Supreme  Oonrt  of  South  Carolina.    Aug.  10, 

1900.) 

GUARDIAN  AD  LITEM— WITHDRAWAL  OP  COM- 
PLAINT —  NECESSITY  FOR  NEW  APPOINT- 
MENT—COMPLAINT —  SUFFICIENCY  —  OBJEC- 
TIONS—WAIVBR—PREJDDICIAL  ERROR— TRI- 
AL BY  JURY— WAIVER— TRIAL— DECISION- 
FILING— TIME. 

1.  A  guardian  ad  litem  was  appointed  for  cer- 
tain minora,  who  were  about  to  sue  for  the  par- 
tition of  laud.  Thereafter  a  summons  and  com- 
plaint were  lodged  with  the  sberifl  for  service, 
bnt  were  withdrawn  without  beina  served.  A 
second  action  was  then  commenced,  bnt  no  new 
order  appointing  a  guardian  ad  litem  was  ob- 
tained. Eeld,  tnat  the  power  conferred  on  the 
guardian  appointed  had  not  been  exhausted, 
since  the  first  complaint  was  not  dismissed  on 
its  merits,  but  was  withdrawn  before  service 
of  the  summons  accompanying  it,  and  that 
therefore  the  second  action  was  properly  com- 
menced without  a  new  appointment. 

2.  In  an  action  by  minors  for  the  partition  of 
lands,  an  objection  that  tbe  complaint  did  not 
state  sufficient  facta,  in  that  their  guardian  ad 
litem  was  illegally  appointed,  and  was  not  a 


flt  and  emiqyeteut  person  for  the  poritlon,  be- 
cause privy  in  Interest  and  relatioostiip  with 
parties  whose  latest  was  adverse  to  that  of 
the  minora,  was  insufficient,  since  It  failed  to 
show  prejudicial  error. 

3.  In  an  action  for  the  partition  of  lands,  an 
objection  in  the  answer  that  the  complaint  did 
not  allege  that  plaintiffs  were  seised  of  the 
premises  within  10  years  was  insufficient,  atnce 
the  defect  appeared  on  the  face  of  the  ctna- 

Elaint,  and  therefore  could  only  be  interposed 
y  demurrer. 

4.  Under  Const  180B,  art  6,  f  17,  providing 
that  it  shall  be  the  duty  of  Judges  of  tbe  cir- 
cuit court  to  file  th^r  decisions  within  60 
days  from  the  rising  of  the  last  court  of  the 
circuit  then  being  held,  a  decision  filed  after 
the  expiration  of  tiie  60  days  will  not  be  Inralid. 
if  the  delay  be  caused  by  act  of  the  court,  and 
not  br  the  laches  of  the  parties. 

6.  Code,  I  274,  provides  that  issues  of  fact 
for  the  recovery  of  money  only,  or  of  specific 
real  or  personal  property,  must  l>e  tried  by  Jary. 
unless  a  jury  be  waived  or  a  reference  be  or- 
dered. In  an  action  for  partition  of  lands,  de- 
fendants consented  that  the  caae  be  referred 
to  the  master  of  the  county  to  take  testimony 
and  report  the  same  to  the  court  ffe/tf,  that 
defendants'  consent  to  the  reference  to  take 
testimony  constituted  a  waivor  of  the  right  to  a 
trial  by  jury. 

Gary,  A.  J.,  disaenting. 

Appeal  from  common  pleas  circuit  court 
of  Saluda  county;  O.  W.  Buchanan,  Judge. 

Suit  for  partition  by  Lnla  Griffith  and  oth- 
ers against  A.  B.  Cromley  and  others.  From 
the  decree  for  plaintiff  defendant  A.  B.  Crom- 
ley appeals.  Affirmed. 

C.  J.  Ramage  and  Eugene  W.  Able,  tot  ap- 
pellant Croft,  Tillman  ft  Feorift^,  for  re- 
spondents. 

GARY,  A.  J.  In  order  to  understand  lite 
questions  that  are  raised  by  the  pleadings 
and  presented  by  the  exceptions,  it  la  neces- 
sary to  refer  to  the  complaint  and  answer, 
which  are  as  follows: 

Complaint:  "(1)  That  Mary  O.  Cromley, 
late  of  the  county  of  Edgefield,  died  Intes- 
tate, on  or  about  6th  day  of  August  1885. 
being  possessed  In  fee  at  tbe  time  of  her 
death  of  the  following  described  real  estate, 
to  wit:  All  of  that  tract  piece,  or  parcel  of 
land  situate,  lying,  and  being  then  In  the 
county  of  Edgefield,  but  now  the  county  of 
Saluda,  in  the  state  of  South  Carolina,  and 
containing  102  acres,  more  or  less,  and  bound- 
ed on  the  north  by  tbe  lands  of  Amanda 
Peterson,  on  the  east  by  lands  of  J.  A. 
Griffith,  on  the  south  by  lands  of  W.  T. 
Oroml^,  and  on  the  west  by  lands  of  Mrs. 
Crawford.  (2)  That  the  said  Mary  O.  Cromley 
left  as  her  heirs  at  law  and  distributees  the 
defendant  A.  B.  Cromley,  hw  husband,  and 
the  defendant  Hardy  Griffith,  a  brother,  Fan- 
nie G.  Croml^,  a  sister,  who  had  Intermar- 
ried with  W.  T.  Cromley,  and  Lulu  Griffith, 
a  sister.  O^at  on  the  17th  day  of  July.  1887, 
the  said  Fannie  G.  Cromley  dquirted  this 
life  Intestate,  leaving  as  h«  heirs  at  law 
the  plaintiff  W.  T.  Cromley,  her  husband, 
the  plaintiff  H.  J.  Cromley,  a  son,  and  Fan- 
ule  B.  Cromley,  a  daughter.  (3)  Tbat  tbe 
plaintiffs  snd  defendants  own  and  possess  tbe 
abore^escrlbed  premises  as  tenants  In  corn- 
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mon,  In  the  following  pn^rttons;  that  is 
to  say:  The  plafntlfl  Lnlu  Orlfflth  li  en- 
titled to  tlie  undivided  one-sixth  part  In  fee 
In  Bftld  premises,  and  the  plalntMh  W.  T. 
Cromley,  H.  J.  Oromley.  and  Fannie  B. 
Cromley  an  each  ^titled  to  the  undivided 
one-^xth  part  Id  tee  thereof,  and  the  defend- 
ant Hardy  Griffith  Is  entitled  to  the  undivided 
one^ixtb  part  In  tee  there<tf,  and  the  Hetend- 
ant  B.  Cromley  Is  entitled  to  the  undl- 
Tided  one-half  part  thraeof  In  fee;  and  the 
plalntlfts  an  desirous  that  partition  of  the 
same  he  had.  (4)  The  plaintiffs  fnrthor  al- 
lege that  the  defendant  A.  B.  Cromley  has 
enjoyed  the  rents  and  ^flts  at  said  premises 
ever  since  the  deatti  of  the  said  Mary  O. 
Cromley,  and  also  committed  waste  thereon 
hy  ratting  and  removing  timber  to  the  value 
of  $400  therefrom,  and  that  he  should  be  re- 
quired to  account  to  these  plaintiffs  for  tb^r 
share  of  the  same.  (fS>)  That  by  an  ordw  of 
B.  W.  Crouchf  cleric  of  the  court  of  common 
pleas  tor  the  cotmty  of  Saluda  aforesaid, 
bearing  date  Stb  day  of  August,  1897,  Wil- 
liam Gruatb  was  appointed  the  guardian  ad 
litem  for  the  plaintiffs  H.  3.  Cromley  and 
Fannie  B.  Cromley,  who  are  infanta,  with  a 
power  and  autJiorlty  to  bring  this  action  In 
their  behalf,  and  he  Is  now  such  guardian  ad 
litem." 

Answer  of  A.  B.  Cromley  (the  only  answer 
la  the  case):  "(1)  That  be  denies  each  and 
every  allegation  contained  In  the  complaint 
of  the  plaintiffs,  and  demands  strict  proof  of 
the  same  and  every  part  thereof.  (2)  As  a 
further  and  separate  defense  this  defendant 
avers  ttmt  he  ia  informed,  and  believes  his 
information  to  be  true,  that  the  plaintiffs  have 
no  legal  capacity  to  sue  herein;  that  there  la 
a  defect  In  the  parties  plaintiff  hereto;  that 
the  cfHnplaint  of  these  plaintiffs  does  not  al- 
lege facts  sufficient  to  constitute  a  cause  of 
action.  In  that  the  guardian  ad  litem  herein 
for  H.  J.  and  Fannie  Cromley  was  Irr^larly 
and  Illegally  appointed,  and  Is  not  a  fit  and 
competent  person  to  be  their  guardian  ad 
litem,  being  privy  In  interest  and  relation- 
ship with  those  whose  Interest  is  Inconslatent 
with  and  adverse  to  the  interest  of  H.  J. 
and  Fannie  Cromley;  and,  further,  In  that 
tbe  complaint  of  the  plaintiffs  herein  does  not 
allege  that  the  plaintiffs  herein  for  them- 
selves, or  either  of  them  for  himself,  or  any 
one  In  their  Interest  or  throogh  whom  they 
may  claim,  were  seised  of  the  premises  de- 
scribed In  the  complaint  within  10  years 
of  the  time  of  the  commencement  of  this 
action.  (3)  As  a  (nrther  and  separate  de- 
fense the  defendant  A.  B.  Cromley  avers 
that  he  is  the  owner  In  bis  own  right  abso- 
lutely In  fee  simple  of  the  tract  of  land  de- 
scribed in  the  complaint.  (4)  As  a  further 
and  separate  defense  the  defendant  A.  B. 
Cromley  aven  that  more  than  10  years  have 
elapsed  since  the  plaintiffs'  right  of  action 
accrued,  and  the  defendant  has  been  In  ad- 
verse iKKBesslon  of  said  land  for  more  than 
ten  years.  (6)  As  a  further  and  separate  de- 
fense the  defendant  A,  B.  Cromley  avers  that 


during  the  time  he  has  been  In  possession  of 
the  lana  described  In  the  complaint  he  has 
elected  on  the  land  rarlous  improvements 
and  bettermentB,  which  are  now  on  uld  land, 
and  he  has  caused  the  land  to  be  variously 
othorwlae  Improved,  believing  all  the  while 
that  his  daim  In  and  to  the  land  was  good 
and  valid;  that  the  betterments  and  im- 
provements on  the  lands  described  were  all 
made  In  good  faith  and  upon  the  belief  afore- 
mentioned, and  are  of  the  value  of  ¥300;  and 
In  case  these  plalntUCs  should  recovu  the 
said  premlseB,  any  part  therecrf,  for  any 
reason  whatsoever,  tills  defendant  begs  that 
he  be  allowed  the  value  of  these  Improve- 
ments before  the  i«ayer  of  the  complaint  be- 
allowed." 

The  following  facts  are  stated  in  the  record  r 
"At  the  August,  1S99,  term  ut  court  for  Sa- 
luda countr  this  case  was  called  for  trial  by 
Judge  O.  W.  Buchanan.  Motion  was  made- 
to  continue  by  the  defmdant  on  the  ground 
that  leading  counsel  waa  absent  from  the- 
conrt  This  motion  was  ovemiled.  Defend- 
ant's counsel  then  urged  the  court  to  be  al- 
lowed a  trial  by  a  Jury  upon  the  Issues  raised* 
by  defendant's  answer.  This  request  waa 
promptly  overruled  by  the  court,  and  a  hear- 
ing on  the  merits  Mi^ered.  After  argument 
of  the  attorneys  for  the  plaintiffs  and  de- 
fendant had  been  heard,  the  court  toolc  the 
case  under  advisement  On  Saturday,  De- 
cember 9,  1899,  tbe  following  order  waa  filed 
In  the  office  of  the  clerk  of  the  court  of  Salu- 
da county:  'After  reading  the  pleadings,  ev- 
idence, and  papers  herein,  and  after  bearing 
arguments  for  and  against  tbe  matters  and* 
things  contained  within  tbe  complaint,  it  is 
ordered,  decided,  and  adjudged  that  the  relief 
prayed  for  shall  be  allowed,  that  the  allega- 
tions of  the  complaint  are  sustained  by  the  ev- 
idence and  the  law,  and  that  the  contentions  of 
the  defense  are  not  made  out  by  the  evidence 
herein.  It  is  further  ordered  that  the  usual 
writ  in  such  cases  do  Issue  from  the  clerk 
of  thla  court,  directed  to  commlasioners,  who 
wlU  be  directed  to  make  partition  of  the 
premises  as  required  by  law,  or  If,  In  such 
commlaslonera'  opinion,  such  land  cannot  be 
divided  with  due  regard  to  the  Interest  of  all 
parties  concerned,  then  with  power  to  make 
the  usual  recommendation  In  such  cases; 
that  ail  parties  have  leave  to  apply  at  the' 
foot  of  this  order  for  any  further  order  to 
carry  out  the  provislona  hereof.  [Signed]  O. 
W.  Buchanan,  Presiding  Judge.  November 
6.  1809.' " 

The  defendant  appealed  upon  numerous 
exceptions,  some  of  which  relate  to  findings 
of  fact  upon  the  questions  of  tltie  to  tbe 
land,  while  others  present  questlona  that 
do  not  properly  arise  under  the  pleadings. 
Furthermore,  the  conclusion  which  this 
court  has  reached  rendera  unnecessary  the 
consideration  of  some  of  the  other  excep- 
tions, as  the  questions  raised  by  them  be- 
come speculative. 

Tbe  objections  to  the  sufficiency  of  the 
conm>laint  aa  the  grounds  "that  the  plaintiffs 
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hare  no  legal  capacity  to  sue  herein,"  and 
"that  there  la  a  defect  In  the  parties  plaintiff 
hweto,'*  are  baaed  upon  the  following  state 
<a  facts:  In  1897  W.  T.  C^mley  filed  a 
petition  for  the  appointment  of  a  guardian 
ad  Utem  tor  the  infants  H.  J.  Groml^  and 
Fannie  B.  Cromley,  then  under  14  years  of 
age,  alleging  '*ttaat  the  said  Infants,  together 
with  LtUu  Orlffltii  and  W.  T.  Gromtey,  were 
about  to  commence  an  action  In  the  coart  of 
common  pleas  tn  and  for  the  said  county  and 
state  for  the  partition  of  a  tract  of  land  In 
said  connty  and  state  and  for  other  par- 
poses,  and  tliat  the  said  Infants  had  an  in- 
terest in  the  result  of  tiie  said  aettoa."  The 
clerk  of  the  wort  apiwlnted  William  Grif- 
fith guardian  ad  litem  for  said  inftuits  on 
the  6th  of  August.  1897.  The  appellants 
attonu7.  In  his  argument,  states  the  facts 
as  follows:  "H.  J.  Groml^  and  Fannie  B. 
Croml^,  Inf&nts  nnder  the  age  of  21  years, 
by  their  guardian  ad  Utem.  William  Grif- 
fith, and  W.  T.  Oromley  and  Lnla  Griffith, 
plaintiffs,  caused  to  be  issued  against  Hardy 
Griffith,  Joseph  Giiffith.  A.  B.  Oromley,  and 
Samuel  Orawtord  and  John  Crawford,  co- 
partners doing  business  under  the  firm  name 
and  style  of  Orawford  Brothers,  defendants, 
a  summons  and  complaint  ^Hie  summons 
and  complaint  in  this  action  was  signed  by 
Bdwln  F.  Stnther,  Jr..  plaintiffs'  attorney, 
and  verified  by  W.  T.  Cromley  on  August  6, 

1897.  The  complaint  stated,  amcmg  other 
thini^  that  plaintiffs  desired  partition  of 
certain  lands,  described,  and  an  injunction 
Inhibiting  wastes.  •  •  •  Afterwards 
this  summons  and  complaint  was  lodged 
with  tbe  shniff  of  Haluda  county  for  serr- 
Ice,  and  the  f(dlowing  Indorsement  made 
thereon:  'Filed  tblu  lOtb  of  August,  1897. 
Entered  page  22.  M.  A.  Whittle,  Sheriff  of 
Saluda  County,  S.  0.'  It  does  not  appear 
that  this  summons  and  complaint  was  serv- 
ed. It  seems  that  It  was  aftenrards  with- 
drawn from  the  hands  of  the  sheriff.  There- 
after, on  February  2,  1898,  the  summons 
and  complaint  In  the  present  action  was  pre- 
pared and  signed:  'Croft,  Tillman  ft  Peurl- 
toy,  Plaintiffs*  Attorneys.'  On  February  11, 

1898,  this  summons  and  complaint  was  serr* 
ed  on  the  defendant  The  Infant  platntlfls, 
H.  J.  and  Fannie  Cromley,  appeared  In  the 
action  brought  by  Messrs.  Croft  Tillman  ft 
Peurlfoy  by  WlUIam  Griffith  as  their  guard- 
ian ad  litem,  by  virtue  of  the  appointment 
made  upon  motion  of  Mr.  Edwin  F.  Stroth- 
er.  J.,  on  August  6.  1897,  In  the  action, 
the  summons  and  complaint  of  which  bad 
been  withdrawn  after  being  filed  with  the 
Bherlff  of  the  county  for  service."  As  the 
first  complaint  was  not  dismissed  upon  the 
merits,  but  was  withdrawn  before  service 
of  the  summons  accompanying  It  the  power 
conferred  upon  the  guardian  ad  litem  to 
bring  the  action  for  partition  was  not  ex- 
hausted, and  the  second  action  was  prop- 
erly commenced  without  another  order  ap- 
pointing a  guardian  ad  litem  for  the  infanta. 

The  next  objection  interposed  by  the 


pellant  was  "that  the  complaint  did  not  al- 
lege facts  sufficient  to  constitute  a  cause  of 
action,  In  that  the  guardian  ad  Utem  here- 
in for  H.  J.  and  Fannie  Cromley  was  ti^ 
regularly  and  Illegally  appointed,  and  is  not 
a  fit  and  competent  person  to  be  the  ynard- 
Ian  ad  litem,  being  privy  In  Interest  sml 
tdationshlp  with  those  whose  interest  Is  In- 
consistent with  and  adverse  to  the  interest 
of  H.  J.  and  Fannie  Cromley."  Bt«i  If 
there  was  error,  the  appellant  failed  to  Aow 
that  it  was  prejudicial  to  hUn.  "Ba  therefore 
has  no  right  to  raise  this  question. 

The  last  objection  Interposed  to  the  snlB- 
dency  of  the  complaint  by  the  appeflUit  in 
his  answer  was  **that  tiie  complaint  did  not 
allege  that  the  plaintiffs  herein  for  tbem- 
selves,  or  dther  of  them  tttic  hlmsdf.  or 
any  one  In  tbelt  Interest  or  through  whom 
they  may  claim,  were  sdsed  of  the  premises 
described  In  the  complaint  witiiln  ten  years 
of  the  time  of  the  commencemoit  of  this 
action.'*  The  ground  urged  by  the  appellant 
appeared  upon  the  face  of  the  complaint 
This  objection  could  not  therefore,  be  set  np 
as  a  defense  In  the  answer,  but  could  only  be 
lnt«i;K>8ed  by  demurrer.  E«ven,  however,  if 
the  appellant  had  demurred.  It  conld  not 
have  been  sustained. 

We  will  next  consider  tiie  question  r^sed 
by  the  exceptim  whether  the  judgment  was 
null  and  void  1^  reason  of  the  fact  tbat  It 
was  not  filed  within  the  time  required  by 
law.  Section  17,  art  5,  of  the  constitution 
of  1885  Is  as  follows:  *'It  shaU  be  the  doty 
of  the  •  •  *  judges  of  the  circuit  courts 
to  file  tbeir  decisions  within  slx^  days  from 
tiie  rising  of  the  last  court  of  the  drcnlt 
then  being  held."  No  penalty  Is  therein  pro- 
vided, and  It  was  intended  to  affect  the 
validity  of  a  judgment  filed  after  the  thne 
specified,  though  a  jndge  disregarding  such 
requirement  without  good  reason  for  so  do- 
ing would  be  subject  to  impeachment  The 
rule  Is  thus  stated  in  SOtchell  r.  Overman, 
lOS  n.  8.  62,  26  U  Ed.  869,  to  Wit:  **The 
adjudged  cases  are  very  numerous  in  which 
have  been  considered  the  drennutaneeB  nn- 
dor  which  courts  msy  properly  rater  a  Judg- 
ment or  a  decree  as  of  a  date  anterior  to  that 
on  which  It  was  in  fact  rendered.  •  •  • 
We  content  onrs^ves  with  saying  ttiat  the 
rule  established  hf  the  general  concurrence 
of  the  American  and  En^lsh  courts  Is  that 
where  the  delay  In  rendering  a  Judgment  or 
a  decree  arises  from  the  act  of  the  conrt— 
that  Is,  whei«  the  delay  has  been  en  used  ei- 
ther for  Its  convenience,  by  the  multiplfdty 
nr  press  of  business,  the  Intricacy  of  the  ques 
tion  Involved,  or  of  any  other  cause  not  at- 
tributable to  the  laches  of  the  parties— the 
Judgment  or  decree  may  be  entered  retro- 
spectively as  of  a  time  when  it  should  or 
might  have  been  entered  up.  In  such  cases, 
upon  the  maxim,  'Actus  curls  nemlnem 
gravablt'  which  has  well  been  said  to  be 
founded  In  right  and  good  sense,  and  to  af- 
ford a  safe  and  certain  guide  for  the  ad- 
ministration of  Jnatloe^  It  Is  tin  dutj  of  the 

Digitized  by  GooQle 


s.a) 


GBIFFITH  T.  GB0ULE7. 


741 


court  to  Me  that  tbe  partlea  ihall  not  nifler 

by  the  delay."  .Thu  language  Is  quoted  with 
approTal  In  the  case  of  State  t.  FoUmcffe; 
47  S.  C.  84.  24  S.  B.  1026. 

Another  question  presented  by  the  exc^ 
tions  Is  -whether  the  defendant  was  entitled 
to  a  trial  by  Jury  upon  the  Issue  of  title 
raised  by  the  pleadings.  The  record  con- 
tains the  following  statement,  to  wit: 

"Upon  Issue  Joined  thus  the  following  or- 
der was  made: 

"  'On  motion  of  Croft  Tlllnian  &  Penrlfoy. 
plaintiffs'  attorneys,  with  the  consent  of  Bu- 
gene  W.  Able,  defendants*  attorney.  It  la 
ordered  that  tbe  case  be  referred  to  the 
master  of  this  county  to  take  tbe  testimony 
herein  and  r^ort  the  same  to  tbls  court 
Ernest  Oary,  Presiding  Judge.  December 
12.  1896.' 

'*'We  consult  to  tbe  above  order.  Croft 
Tillman  ft  PeurlCoy,  PlalntUTs*  Attorneys. 
Eugene  W.  Abel,  Defendants'  Attorney.'  " 

As  bw^before  stated,  the  defendant  de* 
manded  a  trial  by  Jury  when  the  case  was 
called  for  trial  before  bla  honor,  Jndge 
Buchanan,  which  was  refused.  Section  288 
of  the  Code  Is  as  follows:  "Trial  Jury  in 
the  court  of  common  pleas  may  be  waived  by 
the  Beveral  parties  to  an  Issue  at  fact  In  ac- 
tlona  on  ctntmct  and  with  tbe  assent  of  the 
court  In  other  actions,  In  the  manner  follow- 
ing: (1)  By  failing  to  appear  at  tbe  trial. 
<2)  By  written  consent  In  person  or  by  attor- 
ney, filed  with  the  clerk.  ^  By  oral  conaent 
in  open  court,  entoed  In  tbe  minntea."  Sec- 
tion 274  of  tbe  Code  contalna  tbla  prorlsira: 
"An  issue  of  fact  In  action  for  the  tecovor  ct 
money  mdy,  m  of  spedflc  real  or  personal 
property,  must  be  tried  by  a  jury,  untoaa  a 
Jury  be  walTed,  aa  proridted  in  section  288. 
or  a  rtference  Iw  orderfd."  Hha  words  wUoh 
we  have  Italldsed  retfer  to  r^rences  ordered 
by  conaent  of  tbe  partlea  to  tbe  action  for  tbe 
purpoae  of  trying  tbe  lasue  of  tact  Ibe  de- 
fendanf  a  consent  that  tbe  testimony  sbouid 
be  taken  by  tbe  master  was  not  a  waiver  of 
his  right  to  demand  a  trial  by  Jury,  any  more 
than  If  he  had  consented  that  the  testimony 
should  be  taken  de  bene  esse  or  before  the 
clerk  of  the  court.  The  testimony  could  have 
been  md  to  tbe  Jniy,  uid  there  is  bo  Inoon- 
alstency  between  Ibe  foregoing  order  of  rtf- 
erenee  and  a  trial  of  tbe  fsane  of  title  by  a 
Jury.  The  cbcnlt  Jndge  ened.  therefM^  in 
ruling  otberwiae. 

It  la  my  opinion  tbat  tbe  Judgment  of  the 
circuit  court  should  be  rerened,  and  tbe  case 
remanded  to  tbat  court  fbr  a  new  trial;  but 
as  tbe  majority  of  this  court  think  otherwlaev 
tbe  Jadgment  of  tbe  circuit  court  la  afflrmed. 

MdVlflU.  a  J.  (dlasenting).  While  I  con- 
cur in  the  cmclnslons  reached  by  Mr.  Justice 
GARY  upon  all  tbe  other  points  considered 
by  him  In  his  opinion.  I  cannot  agree  with 
him  in  regard  to  lua  last  conclusion,  to  wit 
that  the  circuit  Judge  erred  In  refusing  the 
motion  of  appellants  for  a  trial  by  Jury  of  the 
iaane  of  title  lalaed  hj  tbe  anawer.  On  tbe 


contrary,  I  tblnk  there  was  no  error  In  re- 
fusing the  motion,  made  at  the  time  and  an- 
der  the  clrcumatancee  when  It  was  made. 
The  action  was  brought  for  partition,  and 
was.  therefore,  cognizable  In  equity.  When, 
however,  the  appellant  by  his  answer  raieed 
an  Issue  of  title  to  real  estate,  he  had  a  right 
to  have  such  issue  tried  by  a  Jury,  unless 
such  right  was  ^Uved;  and  the  practical 
question  presented  here  was  whether  there 
was  such  waiver.  While  It  Is  true  that  there 
was  no  express  waiver,  yet  It  seems  to  me 
that  such  waiver  can.  and  should,  be  implied 
from  his  conduct  In  tbe  first  place,  after  is- 
sue Joined,  the  appellant  consented  to  an  or- 
der "that  tbe  case  be  referred  to  the  master 
of  this  county  to  take  the  testimony  herein 
and  report  the  same  to  tbla  court"  In  sec- 
Uon  274  of  tbe  Code  It  Is  provided  tbat  an 
issue  of  (ftct  In  an  action  for  the  recovery  of 
real  property  must  be  tried  by  a  Jury  unless 
a  "Jury  trial  be  mlved,  as  provided  In  sec- 
tion 288,  or  a  reference  be  ordered."  Aa  It 
cannot  be  daimed  that  a  Jury  trial  waa  waiv- 
ed in  any  of  the  modea  dealgnated  In  section 
288  of  the  Code,  tbe  Inquiry  la  narrowed 
down  to  the  questl(ai  whether  ancb  mode  of 
trial  was  waived  1^  tbe  consult  to  tbe  order 
of  reference  above  stated.  What  waa  the 
nature  and  scope  of  tbat  order?  It  waa  a 
reference  of  "tbe  case";  not  of  any  partic- 
ular lasue  In  tbe  case,  but  ih»  whole  case. 
For  what  purpose?  '^o  take  tbe  teatiniony 
herein  and  report  the  name  to  thla  court" 
Kow,  fUB  the  pleadinga  ahow  that  tb«ce  were 
other  laauea  in  tbe  caae.  which  were  not  tri- 
able by  a  Jnry  as  a  matter  of  rig^t  bealdes 
the  Issue  of  title,  and  aa  a  whole  case  was 
referred  to  tbe  master  to  take  tiie  testimony 
on  all  these  isanea  and  report  the  aame  to  the 
court  the  neceasary  Inference  aeeua  to  be 
that  the  testimony  was  to  be  reported  to  tbe 
court  for  the  purpose  of  enabling  Uie  court 
to  paaa  vjfvax.  all  tbe  iaanes;  that  is,  for  the 
trial  of  tbe  whole  caae  by  the  court  Aa  waa 
said  in  Meetse  v.  Railroad  Oo.,  23  S.  O,  at 
page  2S,  when  a  party  consents  to  an  order 
of  reference.  **be  must  be  regarded  aa  con- 
senting to  tbe  necessary  ineldenta  to  a  refer- 
ence." Again,  aa  there  were  other  issues  in 
the  case  beddes  tbat  of  title,  and  as  tbe  tea- 
timony  In  fbe  whole  caae  was  to  be  taken 
and  reported  by  the  master,  bow  waa  tbat 
relating  only  to  the  issue  of  title  to  be  sep- 
arated from  that  relating  to  the  other  isanea, 
not  triable  by  a  Jury,  if  appellanf  a  demand 
for  a  trial  by  Jnry  had  been  granted?  Could 
tbe  court  under  thd  stringent  provisions  of 
the  constitution,  venture  to  instruct  tbe  Jury 
what  portion  of  the  testimony  repwted  by  tbe 
master  was  applicable  to  the  lasue  of  title, 
which  alone  they  were  authorised  to  try, 
and  what  was  not?  And,  if  this  waa  not 
done^  would  not  tbe  case  be  left  in  inextri- 
cable confusltMi  before  tbe  Jury?  But  in  ad- 
dition to  this,  it  is  provided  In  section  294 
that  "when  the  reference  is  to  report  tbe 
facts,  the  report  shall  have  tbe  effect  of  a 
special  verdict"  If  ao,  then. 
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<or  a  trial  by  Jury  had  been  ^nted,  the 
court  would  then  have  been  confroated  with 
two  verdicts, — one  the  special  verdict  found 
in  the  report  of  the  master,  and  the  other 
the  verdict  of  the  Jury,— and  under  such  a 
state  of  things  It  would  be  difficult  to  say 
bow  the  court  should  deal  with  these  two 
verdicts.  In  view  of  the  practical  difficulties 
thus  suggested.  It  seems  to  me  that  the  safest 
conclusion  to  adopt  is  that,  when  a  party 
consents  to  such  an  order  of  reference  as  was 
granted  In  this  case,  he  must  be  regarded 
as  consenting  to  the  necessary  Incidents  to 
such  an  order  of  reference,  one  of  which  Is 
that  the  whole  case  is  to  be  tried  by  the 
court  upcm  the  testimony  reported  by  the 
master. 

Again,  it  will  be  noticed  that  no  demand 
for  a  trial  by  Jury  was  ever  made  by  appel- 
lant until  after  bis  motion  to  continne  tlie 
case  was  made  and  refused,  and  tide  was  at 
the  August  term  of  1890,  when,  as  I  nnder^ 
stand  It  Jnry  trials  in  dvll  cases  cannot  be 
liad;  and  the  fact  tbat  he  made  his  motion 
to  continue  his  case  at  tliat  term  was  an 
implied  admission  that  It  was  triable  by  the 
<oart,  and  not  by  a  Jnry,  which  could  only  be 
l3j  reason  of  the  fact  that  he  had  waived  bis 
right  to  the  latter  mode  of  trial.  It  wiU  also 
tie  observed  tliat  ^e  appellant's  moUon  was 
not  for  a  trial  by  Jnry  of  tbe  Issue  of  title, 
tint  tor  a  trial  by  Jury  **apon  Issnes  raised 
1^  defendant's  answer";  and,  as  tliere  were 
otber  issnes  raised  by  the  answer  upon  wldcb 
lie  ma  dear^  not  entitled  to  a  trial  by  Jnry, 
there  was  no  «Tor  in  refusing  the  motion 
as  made.  This  may  seem  somewhat  tedi- 
nlcal,  bnt  as  I  am  satisfied  that  all  parUea, 
In  the  ontset,  at  least,  intended  and  expected 
that  the  order  at  reference  wonld  bring  about 
A  trial  of  the  whole  case  by  the  coort  X  fed 
less  hesitation  in  presenting  this  technical 
ground. 

As  I  do  n<M  think  any  of  the  oth»  excep- 
tions—not considered  by  Ur.  Justice  6ABT, 
and  not  necessary  to  be  consldwed  under  the 
Tlew  which  he  took— can  be  sostalned,  I 
tbitA  the  Judgment  of  the  circuit  court  should 
t»e  affirmed. 

FOPB  and  JOXKS,  JJ.,  concur. 


BAKER  et  al.  v.  IKVINE  (three  cases). 

<Supreme  Court  of  South  Carolina.   Aug.  7, 
1900.) 

APPHAIi  FROM  HAOISTRATE— SERVICB  OF  NO- 
TICE—ACCEPT  ANCB— JURISDICTION. 

1.  The  requirement  of  Code  Civ.  Ptoc.  fi  360. 
that  there  be  personal  service  of  notice  and 
srounds  of  appeal  on  the  tna^Btrate  who  tried 
the  case,  is  satisfied,  where  acceptance  of  serv- 
ice thereof  is  signed  in  the  magistrate's  name 
t>y  one  anthorlzed  by  him  to  do  so,  though  the 
xnagistrate  is  not  present. 

2.  The  circuit  court,  after  dismissing  an  ap- 
ipeal  from  a  magistrate  on  the  ground  that  the 
anaglBtrate  waa  not  served  with  notice  and 
grounds  of  appeal,  has  not  jurisdiction  to  en- 

'aia  a  motion  to  reverse  the  Judgment  ap- 


pealed from  on  tiie  ground  Uiat  flie  magistratB 
had  no  jurisdiction  to  try  the  eaaa  there  bd=c 
□o  longer  any  case  tiefore  the  circuit  court. 

Appeal  from  common  pleas  drcolt  court  of 
Greenville  connly;  B.  C  Watts,  Jodgew 

Three  actions,— the  first  by  J.  A.  Baker  aad 
W.  a  Baker,  the  second  Igr  J.  A.  Baker,  tbe 
third  by  W.  C.  Baker,— aU  against  W.  H. 
Irvine.  From  Judgments  of  m.  magistnte  for 
plaintiffs,  def^idant  appealed  to  tbe  dnuic 
court,  which  granted  plaintiff^  motion  to  dis- 
miss said  appeal,  and  refoaed  deCfendant's 
motion  to  reverse  the  magistrate^B  Jndgmesr 
on  the  ground  that  he  had  no  Jnrladletloa 
Defendant  appeals.  Reversed. 

Carey  &  McCoUough  and  Shaman  &  yh)t&- 
ey,  for  appellant  BlTtbe  ft  Blrthe.  for  n- 
spondents. 

McIVBB,  C.  J.    These  three  cases  weR> 
heard  and  will  be  considered  together.  Ic 
each  case  the  defendant  took  two  appeal? 
both  of  which  may,  and,  aa  we  think,  shonld. 
be  considered  together,  aa  tbe  second  appeal 
depends  largely  upon  the  effect  of  the  ordrr 
from  which  the  first  appeal  waa  taken.   Ea-  _ 
of  the  cases  was  tried  Yij  a  naaglstrate,  vb 
rendered  Judgment  in  euh  case  In  tkTor  • ' 
the  plsintlflT  and  against  the  defendant,  wl  • 
undertook  to  appeal  thevetrom  to  the  <irnr.' 
court,  and  the  sole  question  raised  by  the  fir^i 
appeal  is  whether  the  notice  of  a^iea]  to  eact 
of  the  three  cases  was  given  in  time.  In  dis- 
cussing this  qnestlm  we  ahall.  tor  eonvce- 
lence,  speak  as  if  they  were  but  a  aln^  ea»-. 
though  our  language  must  be  regarded  as  ap- 
plying to  each  of  the  cMea   It  accms  tha- 
Ihe  JndgmNit  of  the  nngistnte  waa  teadev. 
on  the  7th  day  of  Deconber,  iSBO,  and  ^ 
notice  at  appeal  accompanying  tlie  grooDds  of 
ai^keal  has  nptm  it  the  folknring  Indonenm: 
*'We  hereby  accept  service  at  the  wltUn  to- 
tice  and  grounds  of  appeal,  as  of  esA  cas^ 
herein,  this  12th  day  of  December,  1» 
Blytbe  &  Blythe,  Ftaintifls'  Attorneya  f; 
W.  NititKOs,  Hnglttrate."    On  tbe  SU 
Ifarch,  1900,  plaintiffs*  attorneys  gave  nod  ■ 
to  the  attMrneya  for  defendant  that,  i^on  tc-* 
can  of  the  case  for  trial  at  the  next  tern  ••r 
tbe  court  of  common  pleas,  they  woaM  mw 
to  dismiss  the  appeal  upon  the  CDDowia.* 
gronnds:  *!BecanBe  no  notice  <tf  appeal  lac 
ther  of  said  cases  was  ever  personaOy  scrw<: 
npim  O.  W.  Nichols,  Esq.,  the  magtatiate  «k- 
tried  said  cases  and  rmdered  Judgment  tbsr^ 
in.  This  court  has.  Umefwe.  no  Jnriafflettc 
to  hear  said  appals,  or   Iher  of  tboB.**  IV 
attorneys  for  defmdants  were  also  aotlfl^- 
that  upon  the  hearing  of  said  motloo  tbr; 
would  use  the  affidavits  of  G.  W.  XlctaolSLK^- 
the  said  magistrate,  and  of  EL  M.  Blytlv 
Esq.,  copies  of  which  vrere  served  with  \^ 
notice,  as  well  as  the  indorsemokt  of  mcae;'- 
ance  of  service  above  set  oat,  pnrpoitiag  » 
have  been  made  by  G.  W.  mdiols.  'B^^  wti 
Istrate.   The  affidavits  tbna  refined  lo  a> 
set  out  in  the  "case,'*  and  that  of  the  bs^ 
trate  contains  the  f<^owlng  language: 
notice  and  gronnds  of  appeal  wemienr  ptr- 
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KHuUly  served  upon  me,  bat  en  tbe  12tb  oC 
>eceiot>«',  1880,  on  the  kit  day  allowed  fov 
lie  senrlce  of  said  notice  and  grounds  of 
Lppeal,  I  was  called  to  the  tele^ione  at 
LtbenB,  S.  C,  hy  some  one  at  Gta«enTUle,  S. 
]^  whose  Yoioe  I  Identified  as  that  of  J.  A. 
dcC(dloiigti,  Esq.,  one  of  the  defendants  at- 
om^ wlio  uked  me  If  I  would  authorise 
diss  Lola  Turner,  a  stmoKEBpher  In  his  of- 
[oe.  to  accept  service  for  me  of  tbe  notice 
nd  grounds  of  appeal.  I  rolled  I  would  do 
o  If  there  was  nothing  wrong  about  It  Mr. 
icOollongh  repUed  that  he  would  be  reaponsl- 
•le  tm  that  I  was  then  qmken  to  over  tbe 
deplume  some  oae  with  a  feminine  T<doe, 
rhom  I  hdleva  to  have  been  Mta  Turner; 
nd  1  authmixed  her,  owae  the  td^hone.  to 
.ccept  service  for  me  of  tike  notice  and 
Tonnds  uf  ai^teaL  No  papers  of  any  kind 
ro-e  served  npon  or  delivered  to  me  by  de- 
endant  or  his  attorneys  untD  tbe  18th  day  of 
December,  1800,  the  day  after  the  time  tor 
ppeallng  had  expired,  when  I  received 
brougb  tbe  mail  at  Athens,  S.  G.,  a  package 
ontalnlng  the  notice  and  grounds  of  aK>e(U." 
nie  otbor  aflldavits  used  at  tbe  bearing  of 
le  motion  to  dtnulst  tba  aro^l  are  set  out 
3  the  ^'case,"  but  need  not  be  stated  here, 
8  they  are  simply  conflrmatory  at  Hm  state- 
lenta  made  by  the  magistrate,  Nichols.  In  his 
ffidavlt  above  copied,  and  state  the  further 
lets  that  Miss  Turner,  In  pursuance  <tf  the 
utborlty  ccmferred  upon  her  by  tbe  tele- 
hone  message  from  the  magistrate,  did  sign 
le  name  of  O.  W.  Nichols,  magistrate,  to  the 
cceptance  of  service  of  the  notice  and 
rounds  of  appeal  Indorsed  thereon,  and  that 
[essre.  Blythe  &  Blythe,  attorneys  for  plain- 
ffs.  also  signed  said  acceptance,  all  on  the 
tth  of  Becember,  1899,  within  five  days  att- 
*  the  Judgments  appealed  from  were  ren- 
ered.  At  the  call  of  the  case  for  bearing, 
lis  motion  to  dismiss  the  appeal  was  beard 
y  his  honor.  Judge  Watts,  who  passed  an 
rder  that  the  appeal  be  dismissed,  basing  his 
mdueion  upon  the  ground  that,  "from  the 
icte  stated  In  tbe  aforesaid  aflMavits,  I  con- 
ude,  as  a  matter  of  law,  that  said  facts  do 
>t  constltnte  personal  service  on  tbe  magis- 
ate,  as  demanded  by  section  860  of  the  Code 
'  Civil  Procedure."  From  this  order  defend- 
it  appeals,  npon  tbe  grounds  set  out  in  tbe 
icord,  which  need  not  be  stated  here,  as  they 
-actically  raise  but  two  questions:  (1) 
'bother,  under  tbe  fiicte  stated,  there  was  a 
ifflclent  and  substantial  compliance  with  tbe 
w  requiring  personal  service  of  tbe  magis- 
ate  with  the  notice  and  grounds  of  appeal 
Ithin  five  days  after  the  Judgment  was  ren- 
>red.  (2)  If  not,  whether  tbe  magistrate. 
>ing  tbe  only  person  who  could  object  to  tbe 
ant  of  service,  has  not  waived  such  objec- 
m  by  making  bis  retnm  within  the  time 
-escribed,  in  which  no  objection  was  made 
any  want  of  personal  service  of  the  notice 
Id  grounds  of  appeal,  as  appears  by  bis  re- 
m,  made  January  3,  1900,  as  set  out  in  tbe 

As  to  the  first  question,  tbwe  Is  no  doubt 


that  acceptance  of  service  or  acknowledg- 
ment thereof  in  writing  is  equivalent  to  per^ 
sonal  service.  Benson  v.  Carrier,  28  S.  0>,  at 
pages  122,  m,  S  8.  BL  272;  Whetstone  v. 
Llvingrton,  M  8.  a,  at  page  643,  S2  S.  E. 
682,  where  It  is  said  that  a  statement  made 
in  the  maglstrmte's  return  that  ** 'notice  of 
appeal  vras  served  ca  Mandi  2nd,  1808.' 
%Dhiie  rufioient,  as  on  adiiii$aton,  to  ahow 
thai  Ae  magistrate  was  served  wUh  the  no- 
tice of  appeal,  does  not  sbow,  or  even  pur- 
port to  show,  that  eltiier  the  respondent  or 
his  attorney  was  ever  served  with  any  no- 
tice of  appeaL"  (Italics  ours.)  If,  therefore, 
tbe  magistrate  had  iritb  his  own  band  sign- 
ed his  name  to  the  acc^tance  of  service  In- 
dorsed upim  the  notice  and  grounds  of  ^ 
peal,  there  can  be  no  doubt  the  service  would 
have  beok  snfllclent  Now,  while  It  is  true 
that  mduds,  tbe  mas^strate,  did  not  with  bis 
own  hand  sign  bis  name  to  the  notice  and 
grounds  of  appeal  In  this  case,  yet,  as  It 
seems  to  us,  he  dU  what  was  equivalent 
thereto.  The  undisputed  facts  are  that  the 
magistrate  was  asked,  over  tbe  telephone,  by 
tbe  defendant's  attorneys,  to  autiiorise  Miss 
Turner  to  accept  service  of  the  notice  and 
grounds  of  appeal,  which  he  consented  to  do; 
that  he  was  then  spokm  to  over  the  tele- 
phone by  a  lady  whose  voAce  he  rect^pilced 
as  tiiat  of  Miss  Turner;  and  that  he  au- 
thwlsed  her,  over  the  tdephone,  to  accept 
service  for  htan  of  the  notice  and  grounds  of 
appeal  in  ibis  case,  whereiq^  UIss  Turner 
Immediately  signed  tbe  name  of  the  magis- 
trate to  tbe  Indorsement  on  the  back  of  the 
notice  and  grounds  of  appeal,  as  hereinabove 
set  out  u  autborlaed  by  him  to  do.  This, 
It  seems  to  us,  amounted  in  law  to  the  same 
thing  as  If  the  magistrate  had  with  his  own 
hand  signed  his  name  to  tbe  ace^rtanee  of 
service.  If  the  magistrate  had  been  person- 
ally present,  and,  owing  to  some  temporary 
dlsabfilty,  was  incapacitated  from  writing, 
and  had  for  that  reason  requested  Miss  Turner 
to  sign  his  name  to  tbe  paper,  and  she  had 
done  so,  there  cannot  be  a  shadow  of  doubt 
that  the  signature  so  made  would  In  law  be 
regarded  as  tbe  signature  of  tbe  magistrate. 
Indeed,  the  case  of  In  re  Strong's  Will  (Sur.) 
16  N.  Y.  Supp.  104,  which  Is  cited  with  ap- 
proval by  this  court  in  Smythe  v.  Irick,  46 
8.  C.  at  page  816,  24  8.  E.  69.  32  L.  R.  A. 
77,  affords  an  instauce  of  this  kind.  Tbeve 
one  of  tbe  subscribing  witnesses  to  a  will, 
bting  temporarily  Incapacitated  from  writing 
"by  reason  of  a  felon  on  her  band,"  asked  a 
bystander  to  sign  her  name,  which  was  done, 
and  the  court  held  It  to  be  sufficient.  Take 
another  case.  Suppose  these  parties  bad  been 
upon  opptMite  sides  of  an  Impassable  stream, 
and  tbe  mae^strate  bad  called  to  Miss  Tur^ 
ner,  requesting  her  to  sign  bis  name  to  tbe 
acceptance  of  service,  and  she  bad  done  so; 
could  there  be  a  doubt  tliat  In  law  such  signa- 
ture would  be  regarded  as  that  of  the  mag- 
istrate? The  point  made  by  counsel  for  ap- 
pellant that  while  this  may  be  true  where 
the  i>er8on  who  autbcxizes  Aiotfaer-.to  sign. 
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hlB  name  Is  personally  preset,  and  seei  the 
acent  sign  fala  name,  it  fa  not  true  vhera 
tbe  person  whose  name  la  signed  hy  another 
la  not  present  cannot  be  sustained  In  this 
case.  The  only  object  of  requiring  the  pres- 
ence of  the  person  whose  name  Is  signed 
by  another  Is  for  the  purpose  of  IdentU^lng 
tbe  paper  which  Is  signed,  and  that  the  slg* 
nature  was  made  by  the  person  who  was  au- 
thorized or  requested  to  malu  it  But  here 
no  queetlon  has  been  or  could  be  made  to 
either  of  these  identities;  for  the  undisputed 
facts  are  that  the  magistrate  knew  tbe  voice 
of  Miss  Turner,  and  knew  that  she  was  the 
person  whom  he  authorized  to  sign  his  name; 
that  she  was  the  person  who  did  sign  the 
magistrate's  name  by  his  authority;  and  that 
the  magistrate  knew  that  tbe  paper  which 
he  antborlzed  her  to  sign  was  the  acceptance 
of  service  of  the  notice  and  grounds  of  ap- 
peal. All  these  facts  he  knew  just  as  well 
as  if  be  had  been  personally  present  when 
she  signed  his  name.  Under  this  view.  It 
becomes  unnecessary  to  consider  the  second 
question  above  stated.  We  think,  therefore, 
that  the  circuit  Judge  erred  in  granting  tbe 
motion  to  dismiss  the  appeal,  and  his  action 
in  that  respect  must  be  reversed.  » 

The  second  appeal  arises  out  of  the  follow- 
ing facts:  On  the  day  after  tbe  plalntlfCs 
bad  served  the  notice  of  their  motion  to  dis- 
miss tbe  appeal,  to  wit  on  the  24tb  of  Marctu 
1900,  the  defendant's  attorneys  served  at- 
torneys for  plaintiffs  with  notice  of  a  motion 
to  reverse  the  judgment  appealed  from,  upon 
tbe  ground  that  the  magistrate  had  no  juris- 
diction to  try  tbe  case.  Inasmuch  as  the  de- 
fendant was  a  resident  of  Greenville  town- 
ship, and  that  the  said  G.  W.  Nichols,  the 
magistrate,  did  not  reside  In  tbe  township  of 
Greenville,  and  had  no  jurisdiction  therein. 
This  motion  was  based  on  certain  affidavits 
served  with  the  notice  of  the  motion,  and  set 
out  In  tbe  "case."  and  also  upon  the  recc»d 
In  tbe  case.  Tbe  motion  was  called  up  after 
the  motion  to  dismiss  tbe  appeal  bad  been 
heard,  and  after  the  circuit  judge  bad  an- 
nounced his  decision  that  be  would  dismiss 
the  appeaL  After  bearing  argument  on  the 
motion  of  defendant  to  reverse  tbe  judgment 
for  lack  of  jurisdiction,  the  circuit  judge 
granted  an  order  refusing  the  motion  upon 
tbe  ground  that  after  having  dismissed  the 
appeal  there  was  nothing  before  him.  and  he 
could  not  therefore,  bear  or  determine  the 
defendant's  motion,  and  for  that  reason  de- 
fendant's motion  must  be  dismissed.  From 
this  order  the  secmd  appeal  Is  taken,  upon 
the  several  grounds  set  out  in  tbe  record, 
wbicti,  under  the  view  we  take,  need  not  be 
stated  here.  As  soon  as  tbe  circuit  Judge 
rendered  judgment  dlBmlssIng  tbe  appeal, 
there  was  no  longer  any  case  before  him  In 
which  any  order  of  any  kind  could  be  passed. 
Hts  judgment  dismissing  tbe  appeal  must  be 
regarded  as  tbe  law  of  tbe  case  until  It  Is 
reversed  proper  authority.  Tbe  fact  that 
this  court  has  now  reversed  the  order  dis- 
missing the  appeal  cannot  afCect  the  qne^ 


tloiL  In  tha  attltDda  wtdeh  flw  caae  then 
occupied,  titere  was  no  error  cm  the  part  ot 
the  circuit  judge  in  refusing  defoidanf  ■  mo- 
tion to  reverse  tbe  magistrate's  judgment  tm 
lack  of  Jurisdiction,,  for  the  reason  that  than 
was  th«i  no  case  before  Um  In  irtildi  he 
oould  grant  any  mdw  or  take  any  otber  ac- 
tion. He  could  only  aoqoiie  juxlsdictloii  of 
the  case  by  appeal,  and  If,  as  he  had  decided, 
there  was  no  appeal,  he  never  acquired  Juris- 
diction of  the  case.  It  is  quite  true  tbat  a 
question  of  jurisdiction  can  be  raised  at  any 
stage  of  a  case,  but  there  must  be  a  case  be- 
fore the  court  before  that  tx  any  other  ques- 
tion can  be  raised  or  determined.  So  boihu 
however,  as  the  order  of  tbe  circuit  judge  dis- 
missing the  appeal  Is  reversed  by  ^s  court 
the  way  will  then  be  open  for  the  defendant 
to  raise  the  question  presented  by  bis  mo- 
tion, In  Budi  form  as  he  may  be  advised,  and 
Iwve  the  same  considered  and  determined  op- 
on  the  merits,  which  bare  not  yet  been  con- 
sidered or  decided  either  by  this  or  the  cir- 
cuit court  In  affirming  tbe  order  brought  l>e- 
fore  us  by  tbe  second  appeal,  we  must  not 
therefore,  be  considered  as  concluding  the  de- 
fendant from  hereafter  raising  the  question  of 
jurisdiction  presented  by  his  motion,  and  hav- 
ing the  same  considered  and  determined  <m 
Its  merits,  first  by  the  circuit  coort  and  ij 
appeal  to  this  court  If  desired. 

The  judgment  of  this  court  on  the  first  ap- 
peal Is  tliat  the  ordov  dlsmlasli^  the  appeals 
from  the  judgments  of  the  magistrate  in  each 
of  the  three  cases  named  In  the  title  be  re- 
versed, and  that  the  said  cases  be  remanded 
to  the  circuit  court  for  the  purpose  of  bear- 
ing and  determining  tbe  questions  preemted 
by  the  several  appeals  from  the  judgments  of 
the  magistrate.  In  the  second  appeal  tbe 
judgment  of  this  court  Is  tbat  tbe  order  ap- 
pealed from  be  affirmed,  solely  on  the  ground 
that  as  long  as  the  orders  dismlssli^c  tbe  ai>- 
peals  from  the  Judgments  rendered  by  the 
magistrate  stood  unreversed,  there  was  no 
case  before  the  circuit  court  in  which  he  could 
pass  any  order;  but  without  prejudice  to  tbe 
right  of  tbe  defendant  to  raise  the  same  qnes- 
tlon  of  jurisdiction  presented  by  his  motifin. 
In  sncb  form  as  he  may  be  advised,  and  have 
the  same  considered  and  determined  iqwn  tbe 
merits,  first  by  tbe  circuit  court  and  then 
by  this  court  If  he  shall  so  deahs. 


FBRST  eC  si.  T.  FOWBBS  et  aL 
(Sntweme  Court  of  Booth  Oandina.   Aug:  2, 
1900.) 

ATTACHUKHT  —  COUPLAINT  —  SUFFXCIBNCT- 
I^AL  AND  OQUITABU  ACnONS-JOINDBR 
— AFFIDAVITB-TIHB  OF  FIUNO— UNDBRTAK- 
INQ— BXECUTION  BT  AOSNT. 

1.  Where  a  complaint  waght  to  obtain  judg- 
ment for  moneys  alleged  to  be  due  for  gootn 
sold  and  d^vered  to  a  defendant  and  to  set 
aside  his  alleged  void  asslgnmoit  or  transfer 
of  a  stock  of  goods,  it  was  error  to  set  aside 
an  attachment  becanae  sach  action  was  for  eq- 
uitable relief  only,  since,  under  the  Code,  legal 
and  equitable  causes  of  action  may  be  united 
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In  tt»  same  compUlnt;  and  Boch  complaint 
stated  a  cause  of  action  at  law  for  eoods  aold 
and  delirered,  on  which  jadfpieDt  coold  be  ren- 
dered independent  of  the  equitable  relief  aonght, 
and  hence  waa  BOffideut  to  jaattfy  a  reaort  to 
attachment. 

2.  Under  23  St.  at  Larye.  p.  80,  amending 
Oode,  I  250,  and  reqniriag  attachment  affldarits 
to  be  filed  at  the  time  of  the  Issniaar  of  the  war- 
rant, within  48  hoara  thereafter,  snch  an  affi- 
davit mar  be  filed  within  48  hours  after  issu- 
ance of  the  attachment,  since  it  was  the  mani- 
fest object  of  the  amendment  to  reduce  the 
time  widiln  which  affldaTita  could  be  filed  from 
10  days  to  48  hours,  and  the  apparent  conflict 
therdn  Is  reconciled,  and  its  object  attained, 
b7  construing  it  to  require  filing  at  the  time  of 
issuing  the  warrant,  or  within  48  hours  there- 
after. 

S.  Sinoe  an  undertaking  in  attachment  need 
not  be  under  seal,  the  names  of  attachment 
plalDtltfs  mar  be  signed  thereto  hj  agents;  and 
an  nndertalung  so  signed  under  autborit?  of 
telegrams,  which  are  attached  thereto,  is  suffi- 
cient. 

4.  Since  a  Terified  complaint  may  be  used  as 
an  affidavit  in  an  application  for  attachment, 
such  a  complaint,  stating  a  cause  of  action  at 
law  against  a  defendant  whose  property  was 
sought  to  be  attached,  to  recoTer  for  goods 
sold  and  delivered,  and  affidavits  reciting  his 
insolvency,  and  his  assignment  to  his  co-de- 
fendant, who  probably  knew  of  his  insolvency, 
a  few  days  after  receipt  of  a  considerable  stock 
of  goods,  and  that  he  represented  the  debts  to 
be  protected  by  the  assigiiment  aa  greater  than 
they  actually  were,  and  other  facta  and  cir^ 
cnmatances  in  support  of  the  general  statement 
that  the  assignment  was  In  fraud  of  creditors, 
sufficiently  stated  facts  showing  a  cause  of  ac- 
tion against  such  defendant,  with  the  amount 
and  grounds  thereof,  and  that  he  had  assigned 
Us  property  with  intent  tp  defraud  his  credit- 
ors, as  required  by  Oode,  {  250. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  O.  W.  Bnchanan,  Judge. 

Action  by  M.  Ferst's  Sons  A  Co.  and  others 
against  John  H.  Powers  and  another  to  re- 
cover for  gooda  sold,  and  to  set  aside  au  as- 
elgnment,  as  In  fraud  of  creditors.  An  at- 
tachment was  Issued  In  aid  of  the  action, 
and  from  an  order  setting  the  same  aside  the 
plaintiffs  appeal.  Reversed. 

The  following  la  the  complaint  referred  to 
in  the  opinion: 

"The  SUte  of  South  Carolina,  County  of 
Lanrens.  Court  of  Common  Pleas.  Joseph 
Ferst,  Aaron  Feret,  and  heoa  Ferst,  partners 
doing  business  mider  the  firm  name  of  M. 
Ferst's  Sons  &  Co.,  and  J.  J.  Maddoz  and  J. 
E.  Maddox,  partners  doing  business  under  the 
firm  name  of  J.  J.  &  J.  S.  Maddox.  Plaintiffs, 
against  John  H.  Powers  and  John  W.  Fowler, 
Defendants.  The  plaintiffs  above  named,  by 
Irby  &  Babb  and  Graydon  &  OUea.  their  at- 
torneys, complaining  of  John  H.  Powers  and 
John  W.  Fowler,  the  defendants  aforesaid, 
allege:  (1)  That  the  ssid  plaintiffs,  Joseph 
Ferst.  Aaron  Ferst,  and  Leon  Ferst,  are,  and 
were  at  the  times  hereinafter  set  forth,  part- 
ners doing  business  under  the  firm  name  of  U. 
Ferst's  Sons  &  Co.  (2)  That  the  plaintiffs  J. 
J.  Maddox  and  J.  B.  Maddoz  are.  and  were  at 
the  times  hereinafter  set  forth,  partners  do- 
ing business  undw  the  firm  name  of  J.  J.  & 
J.  E.  Maddox.   (3)  That  the  defoidftnt  John 


U.  Powers  was  until  about  the  13th  day  t£ 
December,  A.  D.  1889,  engaged  In  the  mer* 
cantlle  business  In  tiie  dty  ot  Laurens,  In  tiie 
county  and  state  aforesaid.  (4)  That  at  di- 
vers times  dnvlng  the  years  1888  and  1889 
the  said  firm  of  M.  Fersf  s  Sous  &  Co.  aold 
and  delivered  to  the  said  John  H.  Powers 
sundry  articles  of  goods,  wares,  and  merchan- 
dise, by  open  account,  on  which  there  is  now 
due  aiUl  unpaid  the  snm  of  nine  hundred  and 
alxty-seven  dcdlars  and  seventy-five  cents.  ({Q 
That  at  dlvara  times  during  the  yean  1888 
and  1888  the  said  firm  of  J.  J.  ft  J.  S.  Mad- 
dox aold  and  dtflveted  to  tbe  said  John  H. 
Powers  sundry  articles  of  goods,  wares,  and 
merchandise,  by  open  account  on  which  there 
Is  now  due  and  unpaid  a  balance  ot  four  hun- 
dred and  fifty-six  dollars  and  aeventy  cents. 
(Q  That  on  or  about  the  18th  d^  of  Decem- 
ber, A.  D.  1889^  tbe  said  John  H.  Powers 
transferred  and  d^vexed  to  tiie  defendant 
John  W.  Fowler  his  entire  atock  of  goods  in 
his  store  In  the  said  city  of  Lauxena,  cmalst* 
Ing  of  staide  and  fancy  groceries  and  other 
articles.  (7)  That  the  plaintiffs  are  Informed 
and  believe  that  the  pretended  consideration 
for  tbe  said  transfer  and  d^very  ot  the  said 
stoi^  ot  oooda  was  an  agreement  hy  the  said 
John  W.  Fowler  that  he  would  aatltfy  a  dalm 
of  four  hundred  dollan  alleged  to  be  due  and 
owing  him.  the  said  John  W.  Fowler,  by  the 
said  John  H.  Poweia  for  rent  of  the  store 
JttUHy  occi^led  by  him  In  the  said  city  of  Lau- 
rens, and  ttiat  he,  the  said  John  W.  Fowler, 
would  pay  sundry  claims  alleged  to  be  due 
by  the  said  John  H.  Powers  to  the  following 
named  parties,  to  wit:  To  one  W.  A.  Todd, 
lately  a  clerk  In  the  store  of  the  said  John  H. 
Powers,  the  sum  of  five  hundred  dollars,  al- 
lied to  be  due  to  him  by  the  said  John  H. 
Powers  on  his  salary  as  such  clerk;  to  the 
People's  Bank  of  Laurens,  a  certain  prom- 
issory note,  the  amount  of  which  la  not 
known  to  the  ^Inttffa;  to  Bailey's  Bank  of 
Clinton,  a  certain  promissory  note,  the 
amount  of  which  Is  not  known  to  the  plain- 
tiffs; and  to  the  Bank  of  LAurens  a  certain 
other  note,  tbe  amount  of  which  Is  not  known 
to  the  plaintiffs.  (8)  That  the  philntlffs  are 
Infwmed  and  believe  that  tbe  said  stock  of 
goods  was  worth,  at  cost  price,  the  sum  of 
eighteen  hundred  or  two  thousand  dollars, 
and  that  the  said  John  H.  Powers  claims  to 
have  sold  the  said  stock  of  goods  to  the  said 
John  W.  Fowler  at  eighty  per  cent,  of  their 
said  cost  price.  (9)  That  the  plaintiffs  are  in- 
formed and  believe  that  at  the  time  of  the 
ssid  alleged  sale  the  said  John  H.  Powers 
was  totolly  insolvent,  and  had  not  enough 
pnq^erty  to  pay  the  debts  due  and  owing  by 
him.  (10)  That  the  plaintiffs  are  Informed 
and  believe  that  the  amount  now  claimed  to 
be  due  and  owing  to  the  said  John  W.  Fow- 
ler by  the  said  John  H.  Powers  for  rent  Is 
larger  than  tbe  amount  actually  due,  and  that 
the  amount  actually  due  Is  only  about  two 
hundred  dollars;  and  the  plalntifls  also  are 
Informed  and  believe  that  the  amount  alleged 
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to  be  due  to  the  said  W.  A.  Todd  tbe  nld 
John  H.  Powers  la  much  greater  than  the 
sum  actually  due  to  Urn,  (11)  That  the  plali^ 
tlCb  are  Informed  and  b^eve  that  the  aald 
alleged  sale  was  made  for  a  coiuridenition 
mach  less  than  the  real  valne  of  the  s^ 
stock  of  goods,  that  It  waa  In  part  rolnntary 
and  pretoislve,  and  that  It  was  made  and 
accepted  with  the  Intent  and  pnrpoae  to  hhi- 
der,  delay,  defeat,  and  doTrand  the  creditors 
of  the  said  John  H.  Powers,  and  especially 
th«e  plaintiffs,  who  are  tba  largest  creditors 
I  «f  the  said  John  H.  Powers,  as  tiiey  are  bi- 
formed  and  believe.  (12)  That  the  idalntlfls 
are  Informed  and  believe  that  the  said  alleged 
sale  was  made  and  accepted  with  the  intent 
and  purpose  to  give  to  tbe  said  John  W.  Fow- 
ler, W.  A.  Todd,  the  People's  Bank,  Bailey's 
Bank,  and  the  Bank  of  laurens  a  frandulent 
and  nnlawfnl  preference  over  tbe  other  cred- 
itors of  the  said  John  H.  Powers;  and  they 
are  advised  1^^  their  coonsel  that  the  same  is 
In  effect  an  assignment  with  preferences,  and 
la  contrary  to  the  assignment  acta  of  this 
state.  Wherefore  the  plaintiffs  demand  Judg- 
ment against  the  defendants:  First  That 
the  plaintiffs  M.  Fersf  h  Sons  &  Co.  have  Jadg- 
ment  against  the  defendant  John  H.  Powers 
for  the  sum  of  nine  hundred  and  sixty-seven 
and  2s/ioo  dollars.  Second.  That  the  plaintiffs 
J.  J.  &  J.  E.  Maddox  have  judgment  against 
the  defendant  John  H.  Powers  for  the  sum  of 
four  hundred  and  fifty-six  and  to/^^q  dollars. 
Third,  lhat  the  said  alleged  sale  of  the  said 
stock  of  goods  be  set  aside  and  be  declared  to 
be  frandulent  and  void.  Fourth.  That  the 
plaintiffs  may  have  such  other  and  further 
r^ef  as  to  the  court  may  seem  to  be  Just  and 
proper.  Irby  &  Babb,  Oraydon  &  Giles, 
Plaintiffs'  Attorneys." 

The  following  is  tbe  order  of  the  circuit 
Judge  setting  aside  the  attachment: 

"This  cause  came  before  me  on  a  motion  at 
-chambers  to  set  aside  an  attachment  given  by 
the  clerk  of  court  for  Laurens  county.  The 
motion  is  made  on  several  grounds.  The  alle- 
gations of  fraud  in  the  affidavits  make  out  a 
prima  facie  case,  so  far  as  such  a  claim  could 
well  be  made  such  by  conclusion.  If  unre- 
butted,  tbe  inference  of  improper  conduct 
would  be  strong.  Tbe  grounds  for  setting 
aside  are  based  upon  several  objections,  grow- 
ing out  of  alleged  defects  In  filing  the  affida- 
vits, making  up  the  undertaking,  alleged  In- 
sufflclency  of  the  matters  stated  In  the  affida- 
vits, and  In  failing  to  state  facts  showing 
frandulent  disposal  of  property  or  a  fraudu- 
lent assignment  of  the  same,  and  lastly  be- 
cause attachment  will  not  lie  under  such  an 
alleged  cause  of  action.  To  understand  the 
effect  of  this  last  objection,  the  complaint 
must  be  referred  to.  There  are  two  plaintiffs, 
it  will  be  noticed,— Fersf  s  Sons  &  Oo.  and  J. 
J.  &  J.  B.  Maddox;  two  independ^t  claims 
for  goods  sold,  or  alleged  to  have  been  S(dd, 
-and  delivered  to  John  H.  Powers,  who  vnu 
until  about  I3th  December.  1899,  engaged  hi 
mercantile  buslaese  in  tbe  city  of  lAurens. 
rrhat  on  that  day  (the  said  I3th  day  of  De- 


cemhex;  189^  the  defoidant  Powa»  tEans- 
ferred  and  delivered  over  to  Fowler,  his  co- 
defendant,  his  entire  stock  of  goods  nnder 
an  agreement(?)  whereby  the  said  Fowli^,  it 
was  claimed,  was  to  satisfy  a  dalm  of  four 
hundred  dollars  alleged  to  be  due  and  owbig 
to  said  Fowler  for  the  rent  of  the  store  lately 
occupied  by  him,  and  In  addition  the  said 
Fowler  was  to  pay  sundry  claims  alleged  to 
be  dne  by  Powers  to  tbe  derfc,  W.  A.  Tbdd. 
to  tbe  People's  Bank  at  laurens,  to  Bailey's 
Bank  of  Clinton.  It  Is  charged  that  the  goods 
so  conveyed  wen  worth  the  snm  of  elghteoi 
hundred  or  two  thousand  dollars,  and  the  said 
Powers  claimed  to  have  sold  the  stock  to 
Fowler  at  elgh^  per  cent  at  the  cost  i^lce. 
That  the  said  John  Powers  was  totally  In- 
solvent, and  had  not  any  property  to  pay  the 
debts  due  and  owing.  They  further  say  that 
the  amount  due  to  Fowler  and  to  Todd  was 
not  as  much  as  was  claimed  by  Powers;  that 
It  was,  In  fact,  voluntary  and  pretenalve;  and 
that  it  was  noade  and  accepted  with  the  in- 
tent and  purpose  to  hinder,  delay,  defeat,  and 
defraud  the  creditors  of  Powen,  and  espedal- 
ly  these  two  firms,  plaintiffs,  who  are  the 
largest  creditors  of  the  said  John  Powera  It 
was  charged  that  the  said  sale  was  made  and 
accepted  with  the  Intent  and  purpose  to  give 
to  the  said  John  W.  Fowler.  W.  A.  Todd,  the 
People's  Bank,  Bailey's  Bank,  and  the  Bank 
of  Laurens  a  fraudulent  and  unlawful  pref- 
erence over  the  other  creditors  of  the  said 
John  H.  Powers,  sjid  they  are  advised  by 
their  counsel  that  the  same  is  In  effect  an 
assignment  and  preference,  and  contrary  to 
the  assignment  acts  of  this  state;  and  after 
demanding  juc^cment  for  the  amounts  claimed 
to  be  due  each  of  the  plaintiffs,  respectively, 
it  Is  further  demanded  that  the  said  alleged 
sale  of  the  aald  stock  of  goods  be  set  aside 
and  declared  to  be  frandulent  and  void,  and 
that  the  plalntlfCs  may  have  such  other  and 
further  relief  as  to  the  court  may  seem  just 
and  proper.  It  Is  to  be  observed  that  W.  A. 
Todd,  Bank  of  Laur«is,  Bailey's  Bank,  and 
People's  Bank  are  not  made  parties. 

"The  objection  to  the  form  at  the  complaint 
and  its  character  Is  material  here;  for  If 
there  was  no  cause  of  action,  or  an  appropri- 
ate cause  of  action,  there  could  not  be  a  prop- 
er attachment  under  it  It  may  be  observed 
that  giving  the  complaint  tbe  most  liberal 
construction,  it  is  rather  to  be  construed  as 
demanding  an  equitable  relief  than  any  r^ef 
at  common  law.  By  giving  it  the  effect  of  an 
equitable  proceeding,  the  joinder  of  two  in- 
dependent demands  In  the  same  complaint 
may  not  appear  so  unusual,  though  it  la  con- 
trary to  the  rule  in  that  character  of  cases. 
Evidently  the  purpose  was  to  make  a  cred- 
itors' bill,  and  to  create  an  eqirity  thereby, 
aud  a  lien  upon  tbe  property  of  the  debtor. 
Powers,  aud  thus  to  hold  it  by  the  hands  of 
the  court  to  respond  to  the  demands  of  plain- 
tiffs and  all  creditors  equally.  This  much  It 
has  been  thought  best  to  say  with  reference 
to  Its  character.  Fraud  and  collusion  are 
charged,  whereby  It  was  inteQded  to  defeat 
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hinder,  AehLj,  and  defraud  the  other  creditors. 
This  being  the  character  of  the  complaint, 
will  attachment  lie?  I  do  not  think  that  at- 
tachment iB  the  proper  remedy  In  actions  of 
an  eqnltable  nature.  I  do  not  think  that  the 
nsual  eqaltable  verdict  should  be  displaced 
by  80  stringent,  rigid,  and  harsh  a  proceeding 
as  that  by  attachment  In  the  first  Instance. 
'An  attachment  can  only  be  considered  in  the 
light  of  an  action  at  law.'  Havls  t.  Trapp,  2 
Nott  &  McC.  132.  See,  also,  1  Walt,  Act. 
A  Def.  441;  Drake,  Attachm.  40;  3  Am.  & 
Eng.  Euc.  LfiW  (2d  E».)  184.  I  do  not  con- 
strue Bank  t.  Stelling,  81  S.  C.  371,  9  8.  B. 
1028,  as  contradicting  this  Tiew.  Here  the 
defendants  are  both  residents  of  fbe  state. 
The  nominal  ownership,  at  least,  is  In  Fow- 
ler. It  la  true,  the  creditor  has  the  choice 
•of  remedies.  See  MlUer  t.  Hughes,  33  S.  O. 
M2,  12  a  B.  419;  Borch  t.  Brantley,  20  S. 
a  608;  Amaker  t.  New.  83  8.  a  2S»  11  8.  IS. 
386.  I  do  not  think  be  can  exercise  the  com' 
mon  law  (or  statutory)  and  equitable  at  the 
same  time,  by  using  one  cause  of  action  and 
a  remedy  appropriate  to  another  at  the  same 
time,  llie  sate  Is  alleged  to  be  In  part,  at 
least,  fraudulent  If  the  attachment  is  Is- 
sued.  It  must  be  Issued  for  all  the  matters  and 
things  charged  In  the  complaint  In  this  caser- 
aa  wen  for  the  matters  charged  to  have  been 
done  honestly  as  for  those  done  ftaodulently, 
—whereas  It  should  Isane.  It  at  all  here,  only 
by  reason  of  the  fraud  done.  I  do  not  think 
attachment  was  ever  Intended  to  supply  the 
place  of  any  equitable  prooeea,  Injunction, 
etc  By  referring  t»  the  character  of  the  com- 
plaint. I  am  by  no  means  satisfied  that  In 
Its  statement  of  an  equitable  cause  of  action 
It  Is  snffldent;  but  I  do  not  pass  on  Its  In- 
sufficiency, taowerer,  Inasmucb  as  the  objec- 
tion made  Is  not  that  the  statement  Is  Insuffi- 
cient In  not  showing  any  cause,  but  that,  be- 
ing the  statement  of  an  equitable  cause  of  ac- 
tlott.  attachment  cannot  Issue  In  Its  otfcHce- 
meat,  or  as  an  aid  or  remedy  for,  or  depend- 
«nt(?)  upon,  sncb  eqnltable  action.  Having 
deddetX  that  an  attachment  wiU  not  Be  under 
siKh  a  complaint,  the  otlm  grounds  becrane 
of'  no  avail,  and  need  not  be  contldered. 
Wherefore  It  Is  ordered  ttiat  tbe  writ  hereto- 
fore Issued  by  tbe  cleric  of  court  be  set  aside, 
vacated,  and  declared  vacated,  and  that  the 
attachment  or  action  based  upon  tmb  writ  be 
set  aside  and  be  consldwed  rdeased." 

Irby  &  Babb  and  Oraydon  &  Giles,  for  ap- 
pellants. Ferguson  &  Featberstone  and  W. 
H.  Martin,  for  reapondanta. 

McIVER,  a  J.  Tbe  two  plaintiffs  In  this 
case,  being  separate  and  distinct  mercantile 
firms,  claiming  to  be  creditors  of  the  defend- 
ant John  H.  Powers,  who  up  to  the  13th  of 
December,  1899,  was  engaged  In  tbe  mercan- 
tile business  in  tbe  city  of  Laurens,  united  In 
this  action,  which  was  commenced  on  the 
20th  of  December,  1898,  for  the  purposes 
hereinafter  stated.  Ko  question  seems  to 
have  been  raised  as  to  tiie  proj^ety  of  these 


two  plaintiffs  thus  uniting  in  this  action,  and 
hence  we  say  nothing  as  to  that  The  ob- 
ject of  the  action  will  be  best  disclosed  by  a 
copy  of  the  complaint,  which  was  verified, 
as  set  out  In  the  "case,"  and  for  this  reason 
the  reporter  will  Incorporate  the  same  ia  his 
report  of  the  case.  It  will  be  convenient, 
however,  to  state.  In  general  terms,  that  the 
action  seems  to  have  been  for  a  twofold  pur- 
pose: (1)  To  obtain  Judgment  against  the  de- 
fendant Powers  in  favor  of  tbe  several  plain- 
tiffs for  the  amounts  alleged  to  be  due  them, 
respectively;  (2)  to  set  aside  an  assignment 
or  transfer  by  the  defendant  Fowera  to  his 
co-defendant,  Fowler,  of  his  entire  stock  of 
goods,  for  the  purpose  of  applying  the  same 
to  the  payment  of  certain  other  specified  per- 
sons, by  the  saJd  Powers,  because  such  as- 
signment or  transfer  was  void  under  the  as- 
signment act,  as  well  as  under  the  statute  of 
xaizabetti.  At  tbe  Hvat  of  commencing  the 
action  a  warrant  of  attachment  was  obtained 
from  the  dwk,  which  "was  duly  served  on 
both  Powers  and  Fowler  at  the  time  of  the 
serving  of  the  summons  and  comj^tint.  Oop- 
les  of  the  affidavits  on  which  the  warrant 
was  Issued  were  also  served  on  said  parties, 
and  the  origlnala  ffled  In  the  cl^'s  cdBce.'* 
In  this  quotation  from  the  "eaa^'  It  Is  not 
stated  wbui  these  copy  affidavits  were  serv- 
ed, or  when  the  originate  were  filed  la  the 
derk^s  office;  but  those  facta.  It  te  claim- 
ed, will  appear  In  the  affidavit  of  flie  clerk, 
which  win  horelnafter  be  referred  to.  Boon 
thereafter  the  defoidants  moved  before  his 
honor.  Judge  Buchanan,  to  vacate  said  at- 
tachment upon  the  foltowlng  groanda:  (1) 
Because  the  original  affidavits,  npon  which 
the  warrant  of  attachment  la  bftsed  were  not 
filed  in  the  cleA's  office  at  the  time  of  the 
Issuing  of  the  warrant,  as  required  by  tew; 
<2)  because  the  bond  te  not  s^ned  by  plain- 
tiffs; 0)  because  tbe  affldavlti  are  Insuffi- 
cient, In  that  th^  fall  to  state  any  tecte  go- 
ing to  ahbw  a  fraudulent  disposal  of  property, 
or  a  fraudulent  assignment  of  proper^,  swdt 
as  is  contompteted  ftM  assignment  act; 
(4)  because  the  afildavlts  fail  to  state  facta 
showing  any  fraud  at  aU  on  the  part  of  de- 
fendants; (IS)  because  an  attachment  win  not 
Ue  In  this  aetlon.  On  the  8th  of  January, 
1900,  the  drcult  Judge  granted  an  ordv  set- 
ting aside  tbe  attachment,  a  copy  of  -wbKh 
te  set  oat  In  tbe  "case,"  which  should  ll]Ee- 
wlse  be  Incorporated  tn  the  report  of  the 
case.  From  tbls  order,  ptelntUfa  appeal,  np- 
on the  several  groimds  set  ont  In  the  record, 
which  need  not  be  stated  here,  as  they  make, 
snbstanttelly,  hut  two  questions:  (1)  Wheth- 
er the  action  tn  aid  of  which  the  attachment 
was  Issued  was  for  equitable  relief  only;  (2) 
whether  In  such  an  acticm  a  warrant  of  at- 
tachment can  be  issued.  The  defendants,  in 
accordance  with  the  proper  practice,  have 
given  notice  that.  In  case  this  court  should  be 
nnabte  to  sustain  the  order  of  Judge  Buch- 
anan on  the  ground  upon  which  he  rested  his 
conclusion,  they  would  ask  this  court  to  sus- 
tain said  order  nptm  tbe  first  ^our  sTounda 
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upon  wblch  they  rested  their  motion  to  vmeate 
the  attachment,  which  ate  let  out  above. 

Our  flnt  Inqnlir,  ttwrafom,  la  whether  thle 
was  aa  action  for  equitable  reUef  only.  It  la 
well  settled,  under  the  Code  of  Procedure, 
that  a  plaintiff  may  nnlte  In  the  same  com- 
plaint both  legal  and  equltaUe  canaea  of  ac- 
tion, and  that  la  exactly  what  waa  done  In 
this  case.  The  complaint  sets  out  a  caose 
of  actltm  for  coods  sold  and  dellTered  by  the 
plaintiffs  to  the  defendant  Powen,  and  de- 
mands Judgment  against  blm  for  the  amount 
thereof;  and  this  is,  surely,  nothing  but  a 
legal  cause  of  action,  pure  and  idmple.  with- 
out any  feature  of  equitable  cognisance.  It 
Is  true  that  there  Is  another  cause  of  action 
set  out  In  the  complaint,  against  both  of  the 
defendant,  wbldi  Is  of  an  equitable  charac- 
ter, to  wit,  that  upon  which  the  relief  de- 
manded iB  that  the  assignment  by  John  H. 
Powers  to  hla  co-defendant,  John  W.  Powers, 
of  his  entire  stock  of  goods,  should  be  set 
aiide.  But  that  does  not  Invest  the  whole 
action  with  the  character  of  an  equitable  ac- 
tion; for  if,  upon  the  trial,  the  plaintiffs  shall 
fall  to  establish  their  equitable  cause  of  ac- 
tion, that  would  not  prevent  them  from  ob- 
taining Judgment  against  Powers,  If  they 
shall  establish  their  claims  for  goods  sold 
and  delivered.  In  the  case  of  Magruder  t. 
Clayton,  29  S.  C.  407,  7  8.  B.  844,  that  was 
the  result  of  such  a  case  as  this.  See,  also, 
Adler  V.  Oloud,  42  8.  G.  272.  20  S.  H.  803,  to 
the  same  effect  In  both  of  those  cases  tiie 
actions  were  brought  for  the  double  purpose 
of  setting  aside  certain  assignments  and 
transfers  of  property,  and  at  the  same  time 
for  the  purpose  of  obtaining  Judgments 
against  the  debtor  on  the  claims  alleged  to 
be  due  to  the  plaintiffs;  and  In  both  of  the 
cases,  after  the  plaintiffs  had  failed  to  estab- 
lish their  equitaUe  cause  of  action  their  right 
to  establish  their  legal  cause  of  action  was 
distinctly  and  fully  recognized.  See,  also,  to 
the  same  effect.  Bank  v.  Stelling,  ftl  S.  a  S60, 
9  S.  B.  1028.  It  seems  to  us,  therefore,  that 
the  circuit  Judge  was  In  error  In  holding  tiiat 
this  was  an  action  for  equitable  relief  only, 
and  therefore  not  such  an  action  as  would  en- 
able the  plaintiffs  to  resort  to  the  remedy  by 
attachment;  for,  as  we  have  seen,  the  ac- 
tion was  founded  upon  two  causes  of  action, 
one  of  a  purely  legal  character,  and  the  other 
equitable  in  Its  character,  and  hence  there 
was  error  in  setting  aside  the  attachment  on 
that  ground  only.  Under  this  view,  it  be- 
comes unnecessary  to  consider  the  question 
whether  an  attachment  can  be  resorted  to  In 
an  action  of  purely  equitable  cognizance,  as 
this  is  not  such  an  action,  and  therefore  no 
such  question  can  arise  in  this  case. 

We  will  next  proceed  to  consider  the  addi- 
tional grounds  relied  upon  by  the  defendants 
to  sustain  the  order  appealed  from: 

The  first  ground  is  based  upon  the  theory 
that  the  law  requires  that  the  original  affi- 
davits upon  which  the  warrant  of  attach- 
ment shall  be  filed  in  the  clerk's  office  at 
the  time  of  issuing  the  warrant  The  law  up- 


<Ri  the  snbject  Is  to  be  toond  In  aectlom  250 
of  the  Oode,  aa  amended  by  ttie  act  6f  1800 
^  Stat  at  iMige,  p.  S(9,  and  the  ^urtlciilar 
language  relied  upon  seems  to  be  the  follow- 
ing: "It  BbaU  be  the  duty  of  the  plalntlfl  pro- 
curing such  warrant,  at  the  time  at  the  Is- 
suing tiiereof,  to  cause  the  affidavits  upon 
which  the  same  was  granted  to  be  filed  in  the 
office  of  the  clerk  of  the  court  of  common 
pleas,  or  with  the  magistrate.  In  whldi  or  tie- 
fore  whom  the  actton  is  to  be  tried,  within 
forty-eight  hours  after  the  Issuance  of  Uie  at- 
tachmaat"  While  there  is  an  aivarent  con- 
flict In  two  of  the  danaes  of  the  sentence  Jost 
quoted  from  the  statute,  aa*  the  first  claaae 
seems  to  require  the  filing  the  affldarlts  at  the 
time  of  Issuing  the  warrant  while  the  last 
clause  requires  that  the  affidavits  be  filed 
within  48  hours  after  the  issuance  of  the  at- 
tachment yet  It  Is  the  duty  of  the  court  to  rec- 
oncile such  conflict,  If  possible,  and  this  may 
be  done  by  reading  the  smtence  somewhat 
In  this  way:  Declaring  that  these  papers 
most  be  filed  at  the  time  of  issuing  the  war- 
rant or  within  48  hours  thereafter.  This 
would  give  effect  to  every  part  of  the  sen- 
tence, while  that  contended  for  by  respond- 
ents would  completely  Ignore  the  provision 
that  these  papers  should  be  filed  within  48 
hours  after  the  issuance  of  the  attachment 
Besides,  the  manifest  object  of  the  act  of 
1899,  in  which  the  words  relied  upon  are 
found,  was  to  amend  section  250  of  the 
Code  by  reducing  the  time  within  which  the 
affidavits  were  required  to  be  filed  from  10 
days  after  issuing  the  warrant  to  48  honra: 
and  to  adopt  the  construction  contended  for 
would  defeat  that  object  But  if  there  Is  a 
clear  and  absolute  repugnancy,  which  can- 
not be  reconciled,  between  two  sections  of  a 
statute,  or  between  two  clauses  of  the  same 
section,  the  last  must  be  preferred  to  the 
first.  Potter,  Dwar.  St  132;  End.  Interp. 
St  S  183.  And,  If  we  are  forced  to  resort  to 
this  rule.  It  foUows  that  if  the  affidavits 
are  filed  within  48  hours  after  the  issuance 
of  the  warrant  of  attachment  the  statute 
will  be  compiled  with.  This  being  the  law, 
it  seems  to  us  that  the  two  affidavite  of  the 
clerk  set  out  In  the  "case"  are  sufficient  to 
show  that  this  requirement  was  complied 
with.  The  first  ground  upon  which  the  mo- 
tion to  vacate  the  attachment  was  based  can- 
not therefore,  be  sustained. 

The  second  ground  upon  which  the  motion 
was  based  means,  no  doubt  the  undertak- 
ing required  was  not  signed  by  the  plain- 
tiffs. It  appears  from  the  statements  made 
in  the  "case"  that  this  undertaking  was 
signed  as  follows:  "Joseph  Ferat  Aaron 
Ferst  Leon  Ferst  as  M.  Ferst's  Sons  &  Co. 
by  T.  D.  Darlington,  Agent  J.  J.  Mad- 
dox,  J.  B.  Maddm,  as  J.  J.  A  J.  B.  Maddox. 
by  Bills  Graydon.  W.  C  Irby."  These  sig- 
natures of  the  plaintiffs  were  made  by  T.  D. 
Darlington  end  Bills  G.  Graydon.  respective- 
ly, under  the  authority  of  telegrams  to 
these  gentiemen.  respectively,  which  were 
attached  to  the  undertaUng;  and  Mr.  W. 
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O.  Irby  Bigned  hte  own  ninw,  donbtleH  m 
surety.  This,  we  tbtak,  vaa  a  raffldoit 
compliance  with  tlie  statute.  The  undertak- 
ing In  the  attachment  need  not  be  under 
seaL  Gronman  t.  Llpsltz.  48  8.  0.  889,  21 
S.  B.  272.  And  ttietefore  we  see  no  reason 
why  the  names  of  the  plaintiffs  could  not 
be  signed  by  the  gentlemen  named  as  agents, 
under  the  anthority  of  telegrams  from  the 
plaintiffs  which  were  attached  to  the  under- 
taking. See  what  is  said  on  tills  point  In 
Bank  Stelllng,  81  8.  0.  871.  9  S.  B.  1028. 
The  second  ground  of  tbe  motion  cannot, 
therefore,  be  sustained. 

The  third  and  fourth  grounds  of  tiie  mo- 
tion may  be  considered  togetiier,  as  they 
both  raise  the  question  whether  the  afflda- 
vlts  Bet  forth  the  facts  showing  such  a 
fraudnlent  disposition  of  the  property  of  fhe 
defendants  as  is  contemplated  by  the  at- 
techment  act  In  section  2S0  of  the  Code 
It  is  provided  tbat  a  warrant  of  attachment 
may  be  Issued  "whenerer  It  shall  appear  by 
affldarlt  that  a  cause  of  action  exists  against 
such  defendant,  specifying  the  amount  of 
the  claim  and  the  grounds  thereof,  ud  that 
the  defendant  •  •  •  has  as^gned,  dis- 
posed of  or  secreted  any  of  bis  or  its  prop- 
erty with  the  like  Intenf*;  that  Is.  with  an 
Intent  to  defraud  his  creditors.  It  seems  to 
us  that  a  casual  reading  of  ttie  afBdarlts 
will  be  quite  suffldent  to  show  that  all 
these  things  are  fully  set  forth  therehi. 
There  can  be  no  doubt  that  tlie  complaint. 
whJdi  Is  verlfled.  and  may  therefore  be 
used  as  an  affidavit  In  an  application  for  an 
attachment,  fully  sets  forth  the  facts  suffi- 
cient to  constitute  a  cause  of  action  at  law 
against  the  defendant  John  W.  Powers,  the 
defendant  whose  property  was  sought  to  be 
attached,  and  in  the  affidarlts  the  following 
tects  were  stated:  That  John  H.  Powers  was 
insolvent  (a  fact  probably  known  to  hie  co- 
defendant.  Fowler,  from  the  chniumstances); 
tbat  flie  assignment  was  made  but  a  very 
few  days  after  Powers  had  received  a  con- 
siderable portion  of  his  stock  of  goods;  that 
the  amount  of  the  debts  whlcb  were  to  be 
protected  by  the  assignment  was  smaller 
than  as  represented  by  Powers,— besides  va- 
rious facts  and  clrcomBtances  going  to  sus- 
tain the  general  statem«it  tbat  the  assign- 
ment was  made  with  intent  to  defraud  the 
creditors  of  Powers.  Indeed,  the  circuit 
Judge.  In  bis  decree,  says,  "The  allegations 
of  fraud  in  the  affidavits  make  out  a  prima 
facie  case,"  from  which,  "If  unrebutted,  the 
Inference  of  Improper  conduct  would  be 
strong";  and  It  does  not  appear  tbat  any 
counter  affidavits  were  submitted.  It  seems 
to  us,  therefore,  that  neither  the  third  nor 
the  fourth  ground  of  motion  can  be  sus- 
tained; and,  as  the  fifth  ground  lias  already 
been  disposed  of,  we  must  hold  that  there 
was  error  in  granting  the  order  vacating 
the  attachinmt  It  is  the  judgment  of  l^ls 
court  tiiat  the  order  appealed  from  be  re- 
▼ened. 


FBBBT  et  aL  V.  POWBJKS. 
MADDOX  et  aL  v.  SAMEI 
(Supreme  Oi>nrt  of  South  Carolina.  Aug.  2, 
1900.) 

ACTION  —  ANOTHBB  ACTION  FBNDIHO  —  DIB- 
UISSAL-MOTION. 

1.  Ad  action  will  be  dismissed,  and  an  at- 
tachment Issued  therein  set  aside,  where  anoth- 
er action  is  pending  tmt  the  same  cause,  since 
both  cannot  be  maintained. 

2.  The  question  whether  another  action  Is 
pending  for  the  same  cause  need  not  be  set 
up  by  plea  or  answer,  but  may  be  raised  tv  a 
motion  to  dismiss. 

Appeal  from  common  pleas  circuit  court  of 
Laurens  county;  O.  W.  Buchanan,  Judge. 

Actions  by  M.  Ferst's  Sons  &  Co.  and  J.  J. 
&  J.  £1.  Maddox  agaliut  John  H.  Powers. 
From  a  Judgment  In  favor  of  defOndant, 
plaintiffs  appeaL  Affirmed. 

Irby  &  Babb  and  Oraydon  &  Giles,  for  ap- 
pellants. Feqiuson  &  Featherstone  and  W. 
H.  Martin,  for  re^ondent 

HdVEB,  O.  J.  Hubo  two  cases,  being 
Identical,  except  as  to  names  and  amounts, 
were  beard  and  vrlU  be  considered  together. 
Indeed,  these  two  cases  were  heard  In  con- 
nection with  the  case  of  H.  Fersfs  Sons  A 
Co.  and  J.  J.  ft  J.  B.  Maddox  ^[alnst  John  H. 
Powos  and  John  W.  FowI«  (see  88  S.  B.  74^, 
In  whldi  the  opinion  of  this  court  has  been 
loepared,  and  should  be  filed  at  the  same  time 
as  this  opinion  Is  filed.  For  convenience,  the 
case  5nst  named  will  be  designated  as  "Ap- 
peal No.  1,"  while  the  present  case  (embra- 
cing the  two  cues  named  In  the  title  of  tills 
opinion)  will  be  designated  as  "Arooal  No.  2." 

It  appMUS  that  very  soon  aftar  his  honor. 
Judge  Buchanan,  bad  granted  his  order  va- 
cating tbe  attachment,  wblch  was  the  sob- 
Jectmatter  for  consldeiatton  In  appeal  No.  1, 
these  plaintiffs  commenced  separate  actions 
against  John  H.  Powers  for  the  sole  purpose 
of  recovering  the  amounts  alleged  to  be  due 
them,  respectively,  fOr  goods  sold  and  deliv- 
ered, and  at  the  same  time  sued  out  warrants 
of  attachment  Thereiqion  the  defendant  in 
each  of  the  cases  made  a  motion  before  bis 
honor,  Judge  Buchanan,  to  vacate  the  attach- 
ment on  the  several  grounds  set  out  in  the 
"case."  It  was  stated  in  the  notice  of  the 
motion  that  It  would  be  based  upoo  the  plead- 
ings and  affidavits  in  these  actions,  and  also 
upon  the  pleadings  and  affidavits  In  the  action 
which  we  have  designated  as  appeal  No.  1. 
The  motion  vras  granted  upon  the  single 
ground  that,  there  being  another  action  pend- 
ing for  the  same  cause,  these  actions  cannot 
be  maintained,  and  therefore  the  attachments 
must  be  set  aside.  The  present  appeal  pre- 
sents the  single  question  whether  there  vras 
error  in  such  ruling. 

We  agree  with  the  circuit  Judge.  As  will 
be  seen  by  reference  to  our  opinion  In  appeal 
No.  1,  it  is  clear  that  the  action  in  that  case, 
so  far  as  one  of  the  causes  of  action  there 
stated  is  ccmcemed.  vras  the  same  as  the 
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cause  of  action  set  forth  In  the  pleadings  In 
these  cases.  That  case,  nnqnestionably,  Is 
still  pending,  and  the  plalntlCTa  cannot  be  per- 
mitted to  pursue  the  defendant  Powers  on  the 
same  cause  of  action  In  two  cases  at  the  same 
time;  for  if,  as  was  shown  In  the  opinion 
firepared  In  appeal  No.  1,  the  plaintiffs  In 
these  two  cases  may.  If  they  prove  their 
claims,  obtain  Judgment  for  the  amount  of 
their  claims  for  goods  sold  and  delivered, 
they  certainly  cannot  maintain  these  actions, 
based  upoa  the  very  same  claims,  as  long  aa 
tbat  case  Is  pending;  and.  If  they  have  no 
cause  of  action  in  tbese  two  cases,  then  they 
ere  not  entitled  to  the  attachments.  Central 
Railroad  &  Banking  Co.  v.  Georgia  Const.  & 
Inv.  Co.,  32  S.  C.  319,  11  S.  B3.  192. 

The  contention  on  the  part  of  the  appellant 
tliat  the  Question  whether  another  action  la 
pending  for  the  same  cause  cannot  be  raised 
by  a  motion,  but  tbat  it  must  be  set  up  by 
plea  or  answer,  cannot  be  sustained.  One  of 
the  facts  necessary  to  be  shown  by  affidavit  In 
order  to  obtain  a  warrant  of  attachment  la 
that  a  caose  of  action  exists;  and  If  that  Is 
not  only  not  shown,  bnt  Is  negatived,  by  the 
affldavits  on  the  motion  papers,  then  the 
attachment  cannot  stand.  See  Banm  t.  Bell, 
28  S.  C.  201.  6  8.  B.  486.  The  Judgment  of 
this  court  Is  that  the  order  appealed  from  be 
affirmed. 


OAliVERT  T.  SOUTHERN  RT.  CO. 
(Sapreme  Court  of  Sonth  Oarolina.  Ang.  10, 
1900.) 

REMOVAL  OF  CAUSES— FOREiaN  CORPORA- 
TIONS. 

A  railroad  company  incorporated  under  the 
laws  of  another  state  Is  a  nonresident  of  South 
Orolina,  for  the  purpose  of  removal  of  causes 
to  a  federal  court  though  It  has  complied  with 
the  requlremeuts  of  Act  uarch  19, 1896.  provid- 
ing tbat  thereupon  such  corporation  shall  be- 
come a  domestic  oorporatiottf  with  all  the  rights 
and  liabilitlea  thereof. 
Pope,  J.,  disseuflng. 

Appeal  from  common  pleas  circuit  court  of 
Abbeville  county;  Ernest  Gary,  Judge. 

Action  by  W.  H.  Calvert,  administrator  of 
D.  C  Calvert,  deceased,  against  the  Sonthem 
Ballway  Company.  Defendant's  petition  to 
remove  the  cause  to  the  federal  court  was 
refused,  plaintiff  had  judgment,  and  defend- 
ant appeals.  Reversed. 

T.  P.  Cothran,  for  appellant.  W.  N.  Qray- 
don,  for  respinidmt 

JONES.  3.  This  action  was  for  $10,000 
damages  for  the  alleged  negligent  killing  of 
plaintiff's  Intestate  by  the  defendant  com- 
pany on  Its  line  of  railway  in  Abbeville  coun- 
ty, In  this  state.  Before  entering  ui>on  trial 
the  defendant  Interposed  an  objection  to  the 
Jurisdiction  of  the  court,  on  the  ground  of 
defendant's  right  to  remove  said  cause  to  the 
circuit  court  of  the  United  States,  based  upon 
the  following  agreed  statement  of  facts:  "(1) 
That  the  Southern  Railway  Company  on  the 
|8th  of  June,  1894,  became  a  corporation  un- 


der the  laws  of  the  state  of  Tirsinia.  (2) 
Tbat  said  Southern  Railway  Company  has 
complied  with  tbe  constitution  (article  9.  S  % 
and  with  the  acts  of  assembly  of  said  state  in 
reference  to  foreign  corporations  doing  busi- 
ness In  this  state,  by  filing  with  the  secretary 
of  state  a  certified  copy  of  Its  charter,  on  the 

 day  of  January,  1897,  and  by  filing  the 

same  with  the  register  of  mesne  conreyance 

of  Abbeville  county  on  April  ,  1896.  (3> 

That  on  the  day  of  July.  1899,  the  de- 
fendant filed  with  tbe  clerk  of  the  court  of 
common  pleas  of  Abbeville  county  Its  peti- 
tion for  removal  of  this  cause  to  the  circuit 
court  of  the  United  States  for  the  district  oC 
South  Carolina,  and  accompanied  said  peti- 
tion with  a  properly  executed  bond,  as  re- 
quired by  law.  Said  petition  and  bond  were 
filed  within  the  time  required  by  the  statutes 
of  South  Carolina  for  answering  the  complaint 

herein.  (4)  That  thereafter,  on  the  day 

of  July,  1890,  the  defenuant  served  upon 
plaintiff's  attorneys  Its  answer  in  this  case. 
(5)  That  within  the  time  required  by  law  the 
defendant  filed  with  the  clerk  of  the  United 
States  circuit  court  for  the  district  of  South 
Carolina  a  certified  copy  of  the  record  In  said 
cause,  and  procured  tbe  said  cause  to  be  AofA- 
eted  In  said  last-named  court  Tlie  plaintiff 
does  not  waive  the  objection  that  sucb  filing 
and  docketing  cannot  be  made  until  the  state 
court  signs  an  order  allowing  removal  of  said 
cause  to  the  U.  S.  court  (Of  That  notwith- 
standing said  proceeding!  for  lemoTaL  the 
plaintiff  has  procured  said  cause  to  be  dock- 
eted upon  calendar  1  of  tbe  court  of  common 
pleas  for  Abbeville  county."  The  drealt  court 
overruled  tbe  objection,  on  tbe  authority  at 
Mathls  V.  Railway  Co.,  68  8.  a  257,  31  S.  E. 
240.  and  from  the  order  In  the  promises  is 
this  appeaL 

The  question  of  the  right  of  tiie  defendant 
company  to  remove  a  abnllar  cause,  on  lub- 
stantiaUy  the  same  state  of  facts,  was  con- 
^dered  in  the  recent  case  of  WUson  t.  Bail- 
way  Co.  (filed  (m  the  2d  day  of  August,  1900) 
36  S.  E.  701,  wherein  tbe  case  of  Matbls  v. 
Bailway  Co.,  supra,  was  overruled,  and  the 
right  of  defendant  to  remove  on  the  ground 
of  diverse  dtlzendilp  and  nonresldenoe  was 
sustaliwd.  That  dedslon  controls  this  case. 
Upon  tiie  filing  of  the  required  petition  and 
bcoid  for  removal,  the  state  cowt  has  no  ju- 
risdiction to  proceed  further.  Marshall  v. 
Holmes,  141  U.  a  605,  12  Sup.  Ct.  62,  35  L. 
Ed.  870;  Pelzer  Mfg.  Co.  v.  Snn  Fire  Office. 
36  a  C.  21S.  15  S.  B.  662:  Dunham  v.  Csi^ 
son.  37  8.  C.  279, 15  S.  K  960.  The  Judgmeat 
of  the  clrcntt  court  is  reversed. 

POPE,  J.,  dissenting. 


OUSLET  et  al.  v.  BAILBT  el  al. 

(Supreme  Court  of  Georgia.   Ang.  0,  lOCXI.) 

RECEIVERS— JUDICIAL  SALE— PURCHASER'S 
TITLE— UNRECORDED  CONVETANGE 

A  purchaser  of  land  at  judicial  sale,  ae^ 
ing  in  good  faith  and  without  notice,  acquire* 
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title  u  agaliuC  a  prior  conT^ance  br  the  own», 
unrecorded  at  the  time  of  tLe  mwking  and  con- 
firmation of  ndi  sale. 

(Sfllabaa  by  the  Court) 

Error  from  superior  court,  Coffee  county; 
Joseph  W.  Bennet,  Judge. 

Action  by  K.  F.  Ousley  &  Bro.  against  J. 
S.  Bailey  &  Go.  From  a  judgment  In  favor 
of  defendants,  plaintiffs  bring. error.  Affirm- 
ed. 

lieon  A.  WUson,  for  plaintiffs  In  error. 
Toomer  &  Beynolda,  for  defendants  in  e]> 
ror. 

UTTLB,  J.  Ousley  &  Bro.  filed  a  peti- 
tion in  the  superior  court  of  Coffee  connty  by 
which  they  sought  to  enjoin  Bailey  &  Co. 
from  entering  and  cutting  the  timber  on  lot 
of  land  No.  488,  In  the  Sixth  district  of  said 
county,  alleging  that  they  had  a  perfect  title 
to  the  same.  The  defendants,  admitting  that 
It  was  their  purpose  to  cut  such  of  the  tim- 
ber on  said  lot  as  was  suitable  for  sawmill 
purposes,  denied  that  petitioners  had  any 
title  to  the  same,  but  averred  that  the  de- 
fendants had  a  full  legal  title  to  said  land 
and  the  timber  thereon.  At  the  bearing  the 
following  agreed  statement  of  facts  was 
enbmltted,  in  connection  with  the  pleadings: 
"On  March  29,  1S42,  the  state  of  Georgia 
granted  to  Abraham  Hargraves  lot  of  land 
438.  in  the  Sixth  district  of  Appling,  now 
Coffee,  county.  On  December  30,  1858, 
Abraham  Hargraves,  for  a  proper  consid- 
eration, conveyed  said  lot  to  Christopher 
Hargraves.  This  deed  is  regular,  and  was 
properly  recorded.  On  December  4,  1877, 
John  FuBsell,  the  duly-qualified  administra- 
tor on  the  estate  of  C.  C.  Haigraves.  for  a 
pro[>er  consideration,  conveyed  this  lot  to 
Hardy  Summerlln,  and  the  deed  is  regular, 
and  bu  been  properly  recorded.  On  May 
4,  1887,  Hardy  Summerlln  made  a  deed  for 
a  proper  consideration,  conveying  to  James 
McDonald  all  of  the  timber  on  said  lot  of 
land  suitable  for  sawmill  purposes.  This 
deed  Is  properly  witnessed,  and  Is  duly  re- 
corded. On  June  20.  1890,  James  McDon- 
ald, who  waa  at  that  time  solvent,  made  a 
deed,  in  ctmslderation  of  the  sum  of  $800, 
to  EL  J.  Stokea,  F.  M.  Stokes,  and  W.  E. 
Bnrbage,  doing  a  tnrp^tlne  business  under 
the  firm  name  of  8t<AeB  Bros.  &  Co.,  In  the 
connty  of  Coffee,  tald  state,  vheieby  the 
said  James  McDonald  did  lease  and  convey 
unto  the  said  Stokes  Bros.  &  Co.,  their  beirs 
and  assigns,  lot  of  land  and  timber  No.  438, 
lying  in  the  Sixth  district  of  Coffee  county, 
in  the  state  aforesaid,  for  a  term  of  three 
years,  beginning  at  whatever  time  the  above- 
leased  timber  was  boxed;  the  parties  of  the 
second  part  agreeing  to  return  back  unto 
the  said  James  McDonald,  his  beirs  and  as- 
signs, the  above-leased  premises,  at  the  ex- 
piration of  said  lease,  in  as  good  condition 
as  conld  be  expected  ftrom  such  usage  This 
deed  is  properly  executed,  and  was  filed 
for  record  on  January  7,  1806,  In  the  clerk's 
office  of  Coffee  superior  court,  and  recorded 


on  the  same  day.  On  January  18,  1893, 
Stokes  Bros.  &  Co.,  as  aforesaid,  made  a 
deed,  for  a  valuable  consideration,  conveying 
the  same  property  mentioned  in  the  McDon- 
ald deed  to  O.  H.  Lowther.  This  deed  is 
properly  recorded,  and  was  so  recorded  on 
January  7.  1895,  and  was  filed  for  record  on 
same  day.  The  same  property  was  conveyed 
by  O.  H.  Lowther,  by  proper  instrument 
of  writing,  duly  executed,  and  for  a  prop- 
er consideration,  to  Williford  &  Loring,  a 
firm  composed  of  R.  F.  Williford  and  G. 
W.  Loring;  and  Williford  &  Loring,  in  turn, 
by  proper  Instrum^it  of  writing,  for  a  val- 
uable consideration,  conveyed  the  same  prop- 
erty to  Chancey  &  Purdom;  who.  In  turn, 
for  a  proper  consideration,  and  by  proper 
Instrument  of  writing,  conveyed  the  prem- 
ises to  R.  F.  Ousley  &  Bro..  the  plaintiffs  In 
the  above-stated  cause;  which  deed  from 
Williford  &  Loring  to  Chancey  &  Purdom 
was  recorded  properly,  October  22,  1898. 
The  deed  from  O.  H.  Lowther  to  Williford 
&  Loring  was  recorded  December  30.  1806. 
The  deed  from  Lowther  to  WtlUford  &  Lor- 
ing bears  date  December  80,  1896,  and  the 
deed  from  Williford  Sc  Loring  to  Chancey  & 
Purdom  bears  date  the  10th  day  of  October. 
1808.  and  the  deed  from  Chancey  &  Pur- 
dom to  R.  F.  Ousley  &  Bro.  bears  date  Oc- 
tober 4,  1809;  this  last  deed  being  filed  for 
lecord  and  recorded  October  4,  1800.  Ii> 
tiie  fall  of  1898,  Chancey  &  Purdom.  a  firm 
composed  of  A.  H.  Chancey  and  J.  O.  Pur- 
dom, entered  upon  said  lot  of  land,  and  box- 
ed the  sawmill  timber  thereon  for  turpen- 
tine purposes  (this  waa  the  first  entry  made 
upon  said  lot  of  land  for  such  purposes), 
and  worked  the  same  one  year;  that  la,  un- 
til October  4,  1800.  at  which  time  they  sold 
the  same  for  turpentine  purposes.  The  sec- 
ond year  of  said  working  will  expire  In 
the  fall  of  the  present  year,  and  the  said 
Ousley  ft  Bro.  claim  the  right  under  the 
lease  to  work  It  an  additional  year  after 
the  ezplratl<m  of  the  present  year.  While 
said  Chancey  ft  Purdom  were  In  the  posses- 
sion working  the  same  for  turpentine  pur- 
poses. Bailey  ft  Co.  having  actual  notice  of 
such  possession  and  the  working  of  the  said 
timber  for  such  purposes,  B.  F.  Ousley  ft 
Bro.  purchased  the  turpentine  interests  from 
said  iiartles  for  the  remaining  period  men- 
tioned In  the  McDonald  lease.  On  Bfay 
1,  1900.  said  BaUey  ft  Co.  notified  plaintiffs 
In  writing  as  f(dlows:  *We  are  now  about 
ready  to  cut  the  timber  on  lot  438i.  We 
have  delayed  as  long  as  we  could,  and  wID 
still  delay  as  much  as  poaslUe,  but  we  are 
liable  now  to  go  into  it  any  day.  and  this 
is  to  let  you  know,  so  that  you  wiU  not  go 
to  any  extra  expense  with  your  boxing.' 
After  this  notice  was  given,  the  petition  toe 
Injunction  In  the  above-stated  case  was 
brought  In  the  latter  part  of  1803,  James 
McDonald,  who  was  then  engaged  in  the 
cutting  and  manufactoring  of  lumber  at  Mc- 
Donald's Mill,  Coffee  county,  Ga.,  vras  placed 
in  the  bands  of  a  receiver  at  the  suit  of  the 
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Downing  Company  and  others,  aa  provided 
for  under  Civ.  Code,  fi|  2716,  2721,  Henry 
T.  Kennon  being  appointed  temporary  n- 
celver.  At  the  March  term,  1881,  of  Coffee 
superior  court,  a  decree  waa  rendered  In 
the  said  cause,  appointing  Henry  T.  Kennon 
as  master  commissioner  therein,  who  was 
Instructed  by  the  order  and  decree  entered 
by  Hon.  J.  L.  Sweat,  Judge  of  the  superior 
court,  on  the  8th  day  of  November,  1894,  to 
proceed  to  advertise  for  sale  all  of  the  prop- 
erty of  said  James  McDonald,  and  dispose 
of  and  offer  all  of  the  assets  and  property  of 
the  said  James  McDonald  on  the  10th  day  of 
December,  1894,  before  the  court-house  door 
at  Douglas,  Coffee  county,  Ga.  Said  master 
commissioner  proceeded  to  advertise  certain 
property  In  accordance  wltb  the  terms  of 
said  order  of  November  8,  1804.  and  did  on 
the  lOtfa  day  of  December,  1894,  dnrlng  the 
legal  hours  of  sale,  before  the  court-house 
door  of  Coffee  oonnty,  Ga.,  expose  and  offer 
for  sale  all  of  said  property,  real,  personal, 
and  aasetB  of  every  description,  as  the  prop- 
erty of  the  said  James  McDonald.  At  said 
sale  H.  W.  Reed  became  and  waa  the  highest 
and  beat  bidder  therefor,  and  all  of  the 
property  mentioned  In  the  deed  hereinafter 
stated,  as  the  property  of  James  McDonald, 
was  knocked  off  to  him  at  and  for  the  sum 
of  968,178.90^  Among  the  property  so  sold  by 
said  receiver  and  master  commissioner  was 
all  of  the  timber  ealtable  for  sawmill  pur- 
poses (m  lot  of  land  No.  488,  lying  and  being 
In  the  Slxtb  district  of  Coffee  county,  Oa. 
In  accordance  with  said  order  and  decree  of 
Novembn  8.  1894,  said  sale  was  duly  con- 
firmed;  and  thereupon,  on  the  14th  day  of 
DecembCT,  1894,  Heory  T.  Kennon,  master 
commissioner,  under  order  of  the  court, 
made  a  deed  to  H.  W.  Beed.  conveying  the 
property  sold  by  him  under  the  decree  in 
said  cause.  Including  the  said  timber  for 
sawmill  parpoees,  on  the  said  lot  of  land  488. 
In  the  Sixth  district  of  Coffee  county.  Oa.. 
which  deed  waa  propwly  witnessed  and  filed 
for  record  In  the  office  of  the  clerk  of  Coffee 
superior  court,  on  December  SI,  1894.  at 
8  o'clock  p.  and  on  fbe  8tb  day  of  Jaur 
nary,  1895,  was  duly  recorded  In  the  clerk'e 
office  of  Coffee  anperlor  court;  In  Book  <a 
Deeds  E,  pages  25  to  81,  Inclusive.  On  the 
14tli  day  of  December  1894,  H.  W.  Beed 
made,  executed,  and  delivered  to  J.  B.  Bai- 
ley &  Oo.  a  deed,  consideration  $75,000,  con- 
veying all  of  the  property  mentioned  in  the 
deed  to  H.  W.  Beed  by  H.  T.  Kennon,  maa- 
ta  commissioner  aforesaid,  among  which 
proper^  so  ctmveyed  was  ah  of  the  timber 
suitable  for  sawmill  purposes  on  lot  of  land 
No.  438,  In  the  Sixth  district  of  Coffee  coun- 
ty, which  deed  Is  properly  executed,  and 
was  filed  for  record  on  January  8,  1806,  In 
the  office  of  the  clerk  of  Coffee  superior 
court,  and  recorded  In  the  clerk's  office  of 
the  superior  court  of  Coffee  county.  January 
B,  1896.  At  the  time  said  H.  W.  Beed  took 
said  deed  from  Kennon,  master  commlsrion- 
er,  and  at  the  time  said  J.  S.  Bailey  A  Ga 


took  said  deed  from  H.  W.  Beed  as  afore- 
said, neither  had  notice  or  knowledge,  actual 
or  constructive,  that  on  the  20th  day  of 
June,  1800,  Jamee  McDonald  had  made  a 
deed,  hereinbefore  mentioned  and  set  forth, 
to  the  said  Stokes  Bros.  &  Co.,  nor  did  they 
have  any  notice  or  knowledge,  actual  or  con- 
structive, at  that  time,  of  the  conveyance  of 
the  same  premises  from  said  Stokes  Bn». 
&  Oo.  to  O.  H.  Lowther." 

It  wUl  be  seen  from  the  foregoing  state- 
m&3t  that  both  the  plaintiffs  and  defendants 
trace  their  title  to  McDonald;  the  plaintiffs 
In  error  holding  by  a  direct  chain  of  title  un- 
der a  conv^ance  made  by  McDonald  on  June 
20,  1890,  while  the  defendants  in  error  claim 
through  Beed,  under  a  deed  made  by  the  mas- 
ter commissioner  conveying  all  the  property 
of  McDtmald  to  Beed  aa  Deo^ber  14.  1894. 
The  posltltm,  however,  la  w<dl  takrai  by  tbe 
defendant  In  error  that  at  tlie  time  Beed  be- 
came the  purchaser  of  the  propoiy  of  Mie- 
Donald,  and  at  tbe  time  they  purdiaaed  tlie 
same  property  from  Beed.  that  nelthw  Beed 
ttor  themselves  had  any  notice  of  the  prior 
conv^vnce  made  by  McDonald  to  St<d»fl 
Bros,  ft  Go.  In  1890.  nor  of  the  aerml  eon- 
veyancea  constituting  the  chain  of  title  of  the 
Idalntlflu  In  error,  nor  were  any  of  the  oim- 
veyances  In  that  chain  of  Utie  on  record,  and 
hence  they  were  not  dtuu^eatde  with  notloe 
that  McDonald  had  conveyed  the  timber  prior 
to  their  purchase  of  Hie  land;  and  that  tnaa- 
much  aa  the  conveyances  by  the  commission- 
er to  Beed,  and  1^  Beed  to  tbe  defendanta  In 
error,  were  duly  recorded  before  any  of  the 
conv^rances  In  the  chain  of  title  of  tbe  plain> 
tiffs  in  error,  the  cmveyance  to  the  latter  ctf 
tbe  timber  on  the  lot  in  queatton  le  by  law 
postponed  to  the  title  the  defendants  in 
error.  To  this,  however,  it  Is  rolled  that, 
priw  to  the  time  when  Beed  purchased  Qte 
property  of  McDonald  at  the  commissi  oner's 
sale,  MdDooald  had  by  proper  conveyance  de- 
vested bfanself  of  aU  title  to  the  t&nber  on 
the  lot  of  land,  and  that  by  his  purchase  Beed 
<mly  took  such  title  to  the  lot  of  land  In  ques- 
tion as  McX>cmald  bad  at  tba  tlmew  These 
contentions,  under  the  admitted  tacts  In  this 
case,  raise  raly  one  qoestlon.  and  that  la 
whether  the  provlslona  of  onr  law  found  In 
section  2778  oi  tJie  Olvil  Code,  dedarlng  when 
Instruments  requiring  record  take  effect,  are 
applicable  to  conveyances  made  under  a  Judi- 
cial sale.  Just  here  It  may  be  well  enoo^ 
to  rafer  to  the  distinction  whtdi  exists  be- 
tween judicial  and  oecntion  sales.  Mr.  Bor> 
er.  In  his  treatise  on  the  Iaw  of  Judicial  and 
Execution  Sales,  declares  that  a  judicial  sale 
Is.  In  contemplation  of  law.  a  sale  made 
pendente  lite,  and  that  all  the  anthin^tles  con- 
cur that  Judicial  sales  are  sales  made  by  the 
court,  and  in  which  the  court  Is  the  vraidor; 
that  It  matters  not  to  the  contrary  that  andi 
sale  is  made  through  the  Instnunentality  of  a 
master,  a  commissioner,  or  other  functionary 
appointed  thereto  by  the  court;  that  as  sneh 
sales  are  not  valid  or  binding,  and  oonfw  on 
the  purchaser  no  right  to  tlie  ^operty.  mtll 
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conflnned  bj  the  conrt,  and  aa  the  confirma- 
tion la  the  Judicial  act  of  the  court,  anch  a 
sale  becomes  a  Judicial  aale.  Ror.  Jnd.  Salea, 
H  1.  4.  28.  The  aame  author,  however,  de- 
clares. In  section  690,  that,  in  making  ordi- 
nary execution  sales  simply  by  virtue  of  bla 
office,  the  aherlff  or  marshal  acta  as  the  mln- 
laterlal  officer  of  the  law.  and  not  as  the  or- 
gan of  the  court;  that  the  officer  la  not  the 
inatrument  or  agent  of  the  court,  aa  In  Judi- 
cial Bales,  and  that  the  court  Is  not  the  ven- 
dor, but  that  the  authority  of  the  sheriff  or 
marshal  reata  on  the  law  and  on  the  writ; 
that  the  fnnctluia  of  the  court  terminated 
«t  the  rendition  of  the  Judgment  therein;  and 
that  the  bw  Is  the  offlcer'a  only  guide. 

Attention  la  called  only  to  tbla  distinction 
because,  nnder  the  uniform  rnUnga  of  this 
court,  the  registration  acts  of  this  atato  are 
applicable  in  cases  of  aalea  made  iff  itaerlfls 
under  ezecntton,  on  the  themy  ttiat  the  officer 
repreaenta  in  such  aalea  the  defendant  In 
execution.  McOandless  t.  Add  Oo.  (Oa.)  84 
&  B.  142,  and  anthorltles  cited.  Bnt,  bus- 
mucb  as  in  Judicial  sales— sucSi  M  that  nnder 
which  the  defendanta  in  error  dalm  Utto— tlw 
sale  la  made  by  conrt,  the  question  arlaea 
whether  the  same  ^orislons  of  law  protect 
the  bona  flde  purchaser  for  valoe.  We  think 
they  do.  The  statute  la  plain  tiiat  any  Instm- 
DOits  ccmveying  title  to  land,  or  creating  liens 
OB  land,  wbseh  are  required  to  be  recorded, 
take  ^ect  tmly  from  the  time  they  are  flJed 
for  record  as  against  the  Interest  of  third 
parties,  acting  in  good  faith  and  without 
notice,  who  may  have  acquired  a  transfOr  or 
lien  binding  tbe  same  property.  It  will  be 
noted  that  ttie  terms  used  in  describing  the 
persons  who  are  protected  have  been  very 
much  broadened  by  the  act  of  1880,  on  which 
the  section  of  the  Code  we  are  referring  to 
Is  based.  Formoriy,  It  waa  the  settled  rule 
In  this  state  that  the  holder  of  a  Junior  deed, 
taken  in  gooi  faith,  without  notice  of  a  for- 
mer conveyance,  and  recorded  within  12 
months  from  the  time  of  Its  execution,  would 
prevail  against  the  holder  of  an  mueoorded 
conveyance.  Wise  v.  Mitchell,  100  Ga.  614. 
28  S.  B.  882.  But,  as  the  law  now  exists,  a 
third  party,  acting  In  good  fiiith,  without  no- 
tice, who  has  acquired  a  transfer  of  prop* 
erty,  and  whose  deed  lias  been  recorded,  ac- 
qulrea  a  title  as  against  a  prior  conveyance 
of  the  aame  property  unrecorded  at  the  time 
he  acquired  a  title.  It  would  seem,  from  the 
language  uaed,  that  a  purchaser  at  Judicial 
sale  cornea  within  tbe  rule  stated  In  the  Code, 
which  la  evidently  founded  on  the  declared 
policy  of  tbe  reglatry  laws,  which  is  that  ti- 
tle, and  all  that  affecta  It,  idiould  be  disclosed 
by  the  public  records;  from  whence  the  rule 
is  obtained  that  a  purchaser  may  rely  upon 
tbe  title  aa  it  appeara  of  record,  and  that  he 
will  be  protected  against  unrecorded  convey- 
ancea,  outstanding  equities,  secret  liens,  and 
conditions  of  which  he  has  no  notice.  Bor. 
Jud.  Salea,  1 1&4,  and  caaea  cited  in  note  1,  on 
page  242. 

Construing  a  statute  of  Illinois  which  de- 
8e8.B.-tt 


dares  that  "all  deeds,  mortgages  or  other  in- 
atmmenta  of  writing  which  are  required  to 
be  recorded  shall  take  effect  and  be  In  force 
after  the  time  of  flUng  the  aame  for  record 
and  not  before,  aa  to  all  creditora  and  aubse- 
quent  purchasera,  without  notice,"  etc.,  the 
supreme  court  of  the  United  States,  In  the 
case  of  McXltt  v.  Turner,  16  Wall.  362,  21  L. 
SA.  341,  aald  tliat  the  term  "purchasers,"  as 
used  In  the  statute.  Included  purchasera  at 
Judicial  aalea,  and  that  a  deed  not  filed  for 
record  la  as  to  them  wholly  without  effect. 
It  must  be  ruled,  therefore,  under  the  broad 
words  of  our  statute,  aa  well  as  on  the  au- 
thorities cited,  that  a  purchaser  at  a  Judicial 
sale,  for  value  and  without  notice,  whose 
deed  la  duly  recorded,  acqnlxM  title  to  real 
property,  aa  agahiat  a  prior  conveyance  from 
the  owner  unrecorded  at  the  time  of  the  sale. 
Tbe  trial  Judge  did  not  err  In  refusing  the  in- 
junction. Ju^ment  affirmed.  All  the  Jus- 
tices cmuining. 


MORRIS  V.  YBACH  et  aL 
(Supreme  Oanrt  of  Georgia.  July  14^  1900.) 

QUARANTT  —  CORPORATE  STOCK  —  EMPORCB- 
HBNT— TENDER— CONSTRUCTION 
OF  CONTRACT. 

1.  When  one  Induces  another  to  purchase 
stock  in  an  incorporated  compaoT,  and  in  con- 
sideration  thereof  nndertakefl  in  wrltintc  to 
guaran^  to  pay  to  tbe  subscriber  "one  hun- 
dred cents  in  the  dollar"  for  the  stock  "with- 
in ninety  daya  from  the  date"  of  such  agree- 
ment, the  purdiaan  could  not  maintain  against 
the  guarantor  an  action  upon  the  contract  with- 
out showing  affirmatlvelr  that  in  due  time  be 
had  tendered  the  stock  to  the  latter,  and  de- 
manded of  him  payment  In  accordance  with 
the  terroa  of  the  agreement. 

2.  An  agreement  in  writing  that  a  aulwcriber 
for  stock  m  an  Incorporated  company  was  to  be 
held  "harmless  from  any  •  •  •  loss  or  dam- 
age or  liability  whatever  as  a  stockholder," 
and  that  he  snonld  "in  no  way  aoSer  any  loss 
or  damage  by  reason  of  [his]  connection  with 
said  company  as  a  stockholder,"  was  not  an  un- 
dertaking to  ^aranty  the  subscriber  against 
loss  sustained  by  reason  of  the  stock  having  be- 
come worthless  on  the  market. 

8.  The  contract  Involved  in  the  present  case, 
when  construed  as  a  whole,  cannot  be  held  to 
contain  an  unconditional  agreement  to  pay  the 
par  value  of  the  abarea  of  atock  therein  referred 
to  wltUn  80  daya  from  the  date  of  the  contract. 

(Syllabus  by  the  Court.) 

Error  from  dty  court  of  AUanta;  A.  B. 

Calhoun,  Judge. 

Action  by  J.  M.  Veacb  &  Co.  against  C.  X. 
Morris  on  a  contract  of  gtiaranty.  From  a 
Judgment  in  favor,  of  plaintiffs,  defendant 
brings  error.  Reversed. 

C  J.  Simmons,  for  pUlntlff  In  error.  Boss- 
er  A  Ciarter,  for  defendants  in  error. 

COBB,  J.  Veach  ft  Co.  brought  suit  against 
Morris,  allegli^  in  their  petition  that  the  de- 
fendant was  Indebted  to  them  upon  a  con- 
tract of  guaranty.  The  paper  contalnli^  this 
contract  recites  In  a  preamble  that  a  corpora- 
tion known  aa  the  Atlanta  Grocery  Company 
had  been  organized  In  the  dty^of  Atlanta; 
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tliat  Veadt  &  Go.  had  subscribed  for  12  share* 
of  Uie  capital  stock,  which  rabaariptlon  was 
to  be  paid  with  a  note  of  the  defendant,  Mor- 
ris, for  $1,199.10.  payable  to  plaintiffs;  that 
N.  W.  Maiyhj  and  Morris  had  agreed  to 
guaranty  that  plaintiffs  should  receive  100 
cents  In  the  dollar  for  the  amount  of  stock 
subscribed,  on  or  before  the  expiration  ot  80 
days  from  the  date  of  the  signing  of  the  con* 
tract;  and  that  tiie  pbUatUTs  were  to  be  held 
hamdess  from  any  liability,  loss,  or  damage 
by  reason  of  their  snbscrlptiott.  The  stipala- 
tious  in  the  contract  are  as  ftdlows:  "Xow, 
therefore.  In  consideration  of  the  surrender 
by  ssld  J.  M.  Veach  &  Company  of  said  note 
of  a  M.  Morris  In  payment  of  said  stodc, 
said  N.  W.  Mnrphy  and  C.  M.  Morris  hereby 
obligate  themselves  sev^nUy  and  Jointly  to 
pay  said  J.  M.  Veach  ft  Company  one  ban- 
dred  cents  In  the  dollar  tor  said  twdve 
shares  cash  irithin  ninety  days  from  the 
date  of  this  agreement  and  gnaisnty,  and 
further  obligate  themselves  severally  and 
jointly  to  bold  said  Teach  &  Company,  and 
each  of  them,  harmless  from  any  liability  on 
said  stock,  and  from  any  loss  or  damage  or 
liability  whatever  as  a  stockholder  In  said 
Atlanta  Grocery  CSo.  It  is  the  express  pnr^ 
pose  of  this  agreement  and  guaranty  that 
said  J.  M.  Veach  &  Company,  nor  either  of 
them,  shall  be  In  any  way  liable  as  stock* 
holders  In  said  Atlanta  Grocery  Co.,  and  that 
they  shall  In  no  way  suffer  any  loss  or  dam- 
age by  reason  of  their  connection  with  said 
company  as  a  stockholder,  and  that  said  N. 
W.  Mnxphy  and  0,  M.  Morris  severally  and 
jointly  guaranty  J.  M.  Veadi  &  Company, 
and  each  of  them,  against  any  such  liability, 
loss,  or  damage."  Tbe  contract  was  dated 
Jnne  11,  1894,  and  was  signed  by  Murphy 
and  Morris.  To  tbe  action  Morris  filed  an 
answer.  In  which  It  was  set  op  that  the  plain- 
tiffs had  not  tendered  to  him,  either  within 
90  days  or  at  any  time,  the  12  shares  of  stock 
referred  to  In  the  contract.  The  answer  fur- 
ther alleged  that  "plaintiffs  retained  said 
stock  as  their  own  until  long  after  the  Atlan- 
ta Grocery  Company  had  failed  and  become 
Insolvent,  and  the  Insolvency  and  failure  of 
said  company  occurred  long  after  tbe  ezplra- 
tion  of  90  days  after  tbe  date  of  said  con- 
tract, being  the  time  mentioned  in  said  con- 
tract," and  "that  no  demand  was  made  on 
him  until  just  before  the  bringing  of  the  suit, 
and  not  until  long  after  the  Atlanta  Grocery 
Company  had  become  insolvent  and  said 
stock  worthless."  It  appeared  at  the  trial 
that  Murphy  had  made  certain  payments  to 
fhe  plaintiffs  upon  the  contract,  which  redu- 
ced the  sum  claimed  by  them  to  be  due  to  the 
amount  sued  for  In  ihe  present  case.  The 
judge  directed  a  verdict  1q  favor  of  tbe  plain- 
tiffs, and  to  this  judgment,  as  well  as  to  other 
rulings  made  at  tbe  trial,  the  defendant  ex* 
cepted. 

The  contract  Involved  In  the  present  case, 
properly  construed,  contains  two  separate  and 
distinct  undertakings  on  the  part  of  Murphy 
and  Morris:  (1)  They  were  bound  to  pay  to 


the  ptaintltts  100  cents  In  the  dollar  for  the 
12  shares  of  stock  within  90  days  from  the 
date  of  the  contract,  provided  the  plaintllCs 
desired  to  sell  the  stock,  and  so  notlfled  Mur- 
phy and  Morris  within  80  days;  (2)  they 
were  further  bound  to  Indenmify  the  plain- 
tiffs against  loss  on  account  of  their  subscrip- 
tion to  the  stock  in  the  Atlanta  On>c»y  Com- 
pany in  the  event  the  plaintiffs  vrere  bdd  11a- 
Ide  In  any  way  on  account  ot  that  aobsalp- 
tlon,  or  in  any  other  way,  by  reuon  of  their 
connection  with  the  company  as  a  stockhold- 
er. When  the  parties  entered  Into  the  con- 
tract sued  on,  there  were,  in  all  probability. 
In  tbe  minds  of  the  plaintiffs,  two  cmtlifc- 
gendes  which  might  arise,  that  Uiey  desired 
to  so  guard  as  to  protect  themselves  from 
possible  loss:  First,  they  might  not  desire 
to  conttnne  as  stockboldm  In  the  company; 
and,  second,  their  snbscriptkm  to  stock  not 
having  been  paid  in  money,  but  in  property, 
some  question  might  arise  as  to  tbe  real  value 
<tf  tbe  prcvierty,  and.  If  it  was  worOi  less 
than  tbe  amount  their  snbscriptlon,  they 
might  for  this  reason  be  bold  liable  <ni  tbeir 
stock  subscription,  or  In  some  other  way,  on 
account  of  tbelr  connection  wltii  tbe  company. 
Tbe  first  contingency  was  provided  for  In  tbe 
undertaking  first  referred  to,  and  the  second 
in  the  undertaking  last  referred  to.  In  or- 
der for  tbe  plaintlfls  to  recover  for  a  breach 
of  the  undertaking  first  mentioned,  ft  Is  ab- 
Sfdutely  necessary  that  they  should  allege 
and  prove  that  there  had  been  a  tender  of 
the  stock  to  the  defendant,  and  a  demand  for 
the  par  value  of  the  same.  If  not  within  90 
days  from  the  date  of  the  contract,  at  least 
before  the  suit  was  brought.  They  obligated 
themselves  to  pay  a  certain  amount  "for  said 
twelve  shares,"  and  It  was  certainly  contem- 
plated that  the  payment  oi  the  amonnt  stipu- 
lated should  result  In  their  obtaining  that  for 
which  they  had  paid,  to  wit.  the  12  shares  of 
stock. 

In  order  for  the  [flalntlffs  to  recover  for  a 
breadi  of  tbe  undertaking  last  mentioned.  It 
Is  Incumbent  upon  them  to  allege  and  prove 
that  they  had  been  held  liable  on  their  sub- 
scription to  the  stock,  or  had  been  endamaged 
in  some  way  on  account  of  their  connection 
with  the  company  as  a  stockholder.  Neither 
the  avermente  ot  the  petition  nor  the  evi- 
dence at  the  trial  authorized  a  recovery  for 
a  breach  of  either  undertaking.  It  was  con- 
tended that  the  contract  amounted  to  a  guar- 
anty that  the  plaintiffs  would  not  suffer  loss 
on  account  of  the  Insolvency  of  the  company, 
and  tbe  consequent  depreciation  and  possible 
destruction  of  the  market  value  of  the  stock. 
We  do  not  think  the  contract  capable  of  this 
construction.  Fairly  construed,  tbe  contract 
cannot  mean  other  than  what  we  have  above 
indicated.  An  undertaking  to  pay  100  cents 
in  the  dollar  for  shares  of  stocSc  within  s 
given  time  certainly  cannot  amount  to  an  un- 
dertaking to  Indemnify  a  person  against  loss 
resulting  from  the  stock  becoming  worthless 
on  the  market  after  the  expiration  of  that 
time.  Neither  can  an  m^ertaking  lo  bold  a 
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person  harmless  from  liability  on  a  subscrip- 
tion to  stock  In  an  Incorporated  company,  and 
from  loss  or  damage  or  liability  as  a  stock- 
holder In  such  a  company,  or  from  loss  or 
damage  by  reason  of  connection  with  the 
company  as  a  stockholder,  be  held  to  mean 
that  the  person  so  Indemnified  will  be  held 
harmless  if  the  stock  depreciates  In  market 
value,  or  for  any  reason  becomes  worthless 
on  his  hands.  While  the  language  of  the  con- 
tract iB  broad,  It  Is  not  so  broad  as  to  author- 
ize a  holding  that  the  defendant  would  be 
liable  to  the  plaintiffs  for  loss  sustained  by 
them  on  account  of  the  corporation  having 
become  Insolvent,  and  the  stock  having  In 
consequence  been  rendered  worthless.  Nei- 
ther can  the  contract  be  properly  construed 
to  contain  an  unconditional  agreement  to  pay 
wltbtn  90  days  a  sum  of  money  equal  to  the 
par  value  of  the  12  shares  of  stock.  If  the 
plaintiffs  had  In  due  time  tendered  to  the  de- 
fendant the  shares  of  stock,  they  oonid  have 
compelled  Um  to  pay,  according  to  the  stipn- 
lationa  In  the  contract  100  cents  In  the  dol- 
lar; or  If  Qie  plaintiffs  are  ever  held  liable 
or  sustain  damage  on  account  of  having  sub- 
scribed for  the  stock,  or  having  become  con- 
nected with  the  company  as  stockholder,  the 
terms  of  the  contract  are  broad  enoi^  to 
amount  to  an  Indemnity  against  loss  or  lia- 
bility ot  this  character.  But  loM  or  liability 
Incident  to  the  destruction  of  the  market 
value  of  the  stock  to  not  a  loss  or  Uablllly 
covered  by  the  terms  of  the  Instrument,  and 
the  defendant  would  not  be  liable,  evm  If 
the  plalntilbi  had  sustained  such  loss.  It 
would,  we  think,  be  straining  the  language 
of  the  contract,  broad  though  It  la,  to  hold 
that  the  defendant  agreed  to  guaranty  that 
the  12  shares  of  stock  should  always  be  worth 
100  cents  on  the  dollar,  or  that  the  plaintiffs 
would  be  entitled  to  this  amount  whenever 
th^  desired  to  caU  for  the  same,  whether 
the  stock  was  wiHrthless  or  not 

The  court  erred  In  directing  a  v^lct  for 
the  idalntlfte.  Judgment  reversed.  AH  the 
Josticea  ctmcnrring. 


HOWARDS  T.  PLANTERS'  &  PBOPLB'S 
MUTUAL  FIRE  ASS'N  OF 
GEORGIA. 
(Supreme  Court  of  Georgia.  Joly  14,  1900.) 

INSURANCE  POLICT-CONaTRUCTION. 
A  policy  of  fire  Insnrance  expressly  stipa- 
latiog  that  a  gin  house,  "which  snail  at  inter- 
vals De  operated  by  steam,"  wlU  not  be  pro- 
tected **Bo  long  as  it  Is  so  operated,"  does  not 
cover  a  loss  occasioned  by  the  burning  of  a  gin 
liouse,  the  machinery  in  which  is  operated  by 
steam  power,  if,  on  a  day  daring  toe  re^iar 
^□ning  season,  the  engine  be  fired  np  with  a 
view  to  getting  the  machinery  in  order  for 
giniUng  on  the  next  day  cotton  already  in  the 
house,  and  the  fire  occurs  daring  the  interven- 
fng  night.  This  Is  so  though  for  a  period  of 
many  days  prior  to  that  on  wliich  the  engine 
Is  fired  up  no  ginning  has  been  done. 

(SyllahuB  by  the  Court) 

Error  from  anperlor  court  Clayton  county; 
John  S.  Candler^  Judge. 


Action  by  J.  L.  Edwards  against  the  Plant- 
ers' &  People's  Mutual  Fire  Association  of 
Gtcorgla.   Judgment  of  nonsuit  and  plaintiff 

brings  error.  Affirmed. 

Jas.  K.  HInes  and  J.  L.  Travis,  for  plain- 
tiff In  error,  a  T.  Roan  and  W.  U  Watter- 
son,  for  defendant  in  error. 

LUMPKIN,  P.  J.  The  plaintiff  In  error  ex- 
cepted to  a  Judgment  of  nonsuit.  His  action 
was  brought  against  the  association  for  the 
recovery  of  a  loss  sustained  by  the  burning 
of  his  gin  house.  The  company  Interposed 
the  defense  that  the  property  described  was 
not  at  the  time  of  the  fire,  covered  by  the 
policy.  It  contained  a  stipulation  In  these 
words:  "If  a  gin  bouse  or  other  building  be 
takw  Into  this  association  which  shall  at 
intervals  be  operated  by  steam,  the  insur- 
ance on  such  building,  or  buildings  adjacent 
and  endangered  thereby,  shall  be  removed 
80  long  as  It  Is  so  operated;  but  such  dan- 
ger being  removed  from  such  building,  the 
p<dlcy  shall  again  become  Intact"  The  fol- 
lowing Is  a  condensed  statement  ot  so  much 
of  the  evidence  as  Is  now  material  to  be  con- 
sidered: The  plaintiff's  gin  was  one  operated 
by  steam.  The  fire  occurred  on  the  14th  day 
of  January,  1896,  at  4  o'clock  in  the  morn- 
ing. The  ginning  season  usually  begins  la 
September  and  ends  In  January.  No  cotton 
was  ginned  by  the  plaintiff  after  the  Slst  day 
of  December,  1806,  but  during  the  month  of 
January,  and  up  to  the  date  of  the  fire,  cu6^ 
tomers  bad  been  putting  cotton  In  the  gin 
house  to  be  ginned.  It  was  the  Intention  of 
the  person  In  charge  of  the  gin  to  do  some 
ginning  on  the  14th.  With  this  end  In  view, 
the  engine  was  fired  up  on  the  13th  to  see 
If  the  machinery  was  all  right,  but  as  it 
was  found  to  be  out  of  order,  the  engine  was 
stopped.  We  are  of  the  opinion  that  the 
Judgment  of  nonsuit  was  right  Even  If  the 
above-quoted  stipulation  In  the  policy  is  sus- 
ceptible of  the  construction  that  it  should, 
during  the  continuance  of  the  glnnlog  sea- 
son, protect  the  gin  house  for  intervals  of 
one  or  more  days  while  ginning  operations 
were  entirely  suspended,— which  la,  to  say 
the  least  doubtful,— we  are  quite  clear  that 
where  cotton  was  In  the  gin  house,  ready  to 
be  ginned,  and  on  a  glvra  day  the  engine 
was  fired  up  with  a  view  to  getting  the  ma- 
chinery In  order  for  ginning  on  the  ensuii;g 
day,  and  during  the  Intervening  night  th<; 
property  was  destroyed  by  fire,  the  compan^r 
was  not  liable.  Certainly,  If  any  cotton  had 
been  actually  ginned  on  the  13tb,  and  opera- 
tions had  been  suspended  merely  because  6i 
some  temporary  breakdown  In  the  machinery, 
and  there  had  been  an  Intention  after  mak' 
Ing  the  needed  repairs  to  resume  gluniug  on 
the  next  day.  It  could  not  be  doubted  that 
a  Are  occurring  before  the  time  for  beginning 
work  on  that  day  should  be  regarded  as  a  fire 
taking  place  during  an  interval  In  which  op- 
erations by  steam  were  being  conducted.  If 
makes  no  practical  diffwence  that  there  waa 

no  actual  ginning  on  the  13th. 
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generated  and  the  machinery  put  in  motion, 
thus  bringing  Into  active  operation  the  verj 
dangers  against  which  the  company,  hy  Its 
contract,  declined  to  insure  the  plaintiff,  the 
case  presents  the  same  aspect  as  If  cotton 
had  really  been  ginned  on  that  day.  Any 
other  constnictlon  than  that  which  we  have 
placed  upon  that  clause  of  the  policy  now 
under  consideration  would  manifestly  be  un- 
just to  the  company,  and  would,  we  think, 
fall  entirely  to  carry  oat  the  Intention  of  the 
parties.  Certainly  it  cannot  fairly  be  gath- 
ered from  this  policy  that  the  company  un- 
dertook to  keep  the  property  Insured  by  night, 
when  the  engine  was  at  a  standstill,  and  yet, 
merely  because  the  wheels  were  turning,  be 
exempt  tnm  liability  for  a  flie  which  oc- 
curred in  the  daytime,  when  those  operating 
the  gin  were  present,  and  thus  enabled  to  take 
proper  precanttons  to  prevent  loss.  Literally 
speakii^,  It  would  all  the  while  be  true  that 
the  gin  was  not  being  operated  by  steam  dur- 
ing the  hours  of  night,  U  work  was  conducted 
only  by  day,  bat  It  was  obviously  the  pur- 
pose of  the  company  to  avoid  assomlng  the 
risk  oi  Area  which  might  originate  In  the 
nJgfattlm«  during  a  period  when  glmdi^  op- 
erations were  being  aetlvtiy  carried  on  by 
day.  Hie  above  disposes  of  the  qaestion  by 
the  determination  of  irtilch  this  case  is  ooa- 
trolled,  and  we  therefore  do  not  refer  to 
points  made  In  the  bill  of  exceptions  relat- 
ing to  aOux  matters  of  defense  set  up  by 
the  company.  Judgment  affirmed.  All  the 
justices  concurring. 


OOMMEBOIAL  PUB.  CO.  et  al.  v.  CAMP- 
BELL PRINTIN6-PBBSS  A  MFG.  CO. 
(Supreme  Court  of  Oeorgla.   July  13,  lOOa) 

APPBALr-NSW  TRIAL-GROUNDS— REVIEW— 
RBPLBVIN— EVIDENCE. 

1.  Groandi  of  a  motion  for  a  new  trial  al- 
leging error  in  admitting  or  In  rejectiog  evi- 
dence cannot  be  considered,  when  Uiey  fall  to 
distinctly  inform  the  conrt  what  was  the  evi- 
dence to  which  they  respectively  relate. 

2.  When,  in  defense  to  an  action  of  bail 
trover  for  the  recovery  of  personalty  which  the 
plalntlflF  had  sold  to  the  defendant  under  a 
contract  reserving  title  till  the  purchase  money 
should  be  paid,  the  latter  set  up  that  the  for- 
mer had  received  a  part  of  the  price,  and  was 
not,  without  returning  the  same,  entitled  to  a 
verdict  for  the  property  itself,  it  was  not, 
though  no  claim  for  hire  was  made  in  the  pe- 
tition, erroneous  to  admit  in  behalf  of  tiie  plain- 
tiff evidence  showing  the  value  of  the  property 
for  hire  while  In  the  defendant's  posseaslon,  or  to 
(^rge  the  jury  that,  if  such  vame  was  equal  to 
or  exceeded  the  amount  of  the  paymeuta  upon 
the  purchase  price,  the  plaintiff  was  not  bound  to 
retarn  the  money  which  the  defendant  had  paid 
upon  the  purchase, 

3.  The  evidence  warranted  tiie  VHdlek 
(Syllsbus  by  the  Court.) 

Error  from  cttj  conrt  of  Atianta;  H.  M. 
B^d,  Judge. 

Acthm  by  the  Gaxnpbell  PrInting-Press  & 
Mannfactoriiv  Company  against  the  Com- 
mercial Publish  lug  Company  and  another  to 
lecover  personal  property  sold  under  a  ccmdl- 


tional  sale.  From  a  Judgment  for  plaintiff, 
defendants  bring  error.  Affirmed. 

W.  B.  Brown,  for  plaintiffs  In  error.  Har- 
vey Hatcher,  Jr.,  and  £.  M.  &  G.  F.  HitcheU, 
for  defendant  in  error. 

LUMPKIN,  P.  J.  The  CampbeU  Prlnting- 
Press  &  Manufacturing  Company  brought 
against  the  Commercial  Publishing  Company 
and  R.  B.  Blackburn,  as  receiver  of  Its  as- 
sets, SD  action  of  ball  trover  for  the  recovery 
of  a  printing  press  and  outfit  In  Its  petition 
the  plaintiff  alleged  that  It  had  entered  Into  a 
written  contract  with  the  publishing  com- 
pany, under  the  terms  of  which  It  agreed  to 
purchase  the  property  in  question,  paying 
therefor  by  Installments,  but  that  after  pay- 
ing a  portion  of  the  purchase  money  it  had  re- 
fused to  comply  further  with  its  obligations; 
that  the  property  was  sold  with  reservation  of 
title,  and  It  was  expressly  stipulated  in  the 
contract  that,  should  sach  default  be  made, 
the  plaintiff  should  have  the  right  to  Imme- 
diately retake  possession,  but  that,  notwith- 
standing -this  stipulation,  and  the  fact  that 
the  publishing  company  was  In  default.  It 
had,  on  proper  demand,  refused  to  yi^  pos- 
session of  the  properly,  which  conduct  on  Its 
part  amounted  to  a  conversion  of  the  same. 
On  the  trial  the  plaintiff  elected  to  take  a 
verdict  for  the  proi>erty  Itself.  The  defense 
interposed  was  that  the  contract  between  the 
parties  was  one  of  conditional  sale,  and  the 
plaintiff  was  In  equity  liable  to  account  for  so 
much  of  the  purchase  money  as  had  been 
paid  to  it,  etc.,  to  the  end  that  the  rights  of 
the  defendants  In  the  premises  might  be  pro- 
tected, and  an  equitable  rescission  of  the  con- 
tract effected.  The  Jury  returned  a  verdict 
In  favor  of  the  plaintiff,  which  embraced  a 
finding  that  the  payments  made  upon  the  por^ 
chase  price  of  the  property  did  not  exceed  ite 
fair  roital  value  while  In  the  possesslmi  of 
the  publishing  company.  The  defendants 
thereupon  filed  a  motion  for  a  new  trial, 
which  was  overroled,  and  they  excepted. 

1.  One  ground  of  the  motion  alleges  error  ia 
admitting  oral  evidence  with  reteroxce  to  a 
certahi  matter,  but  fiiOa  to  state  what  the 
evidence  waa.  In  several  grounda  conqiiaint 
is  made  of  the  admlaalon  In  evidence  of  cer- 
tain documents,  without  setting  the  same 
fortii  either  literally  or  in  snbstanca,  In  two 
of  the  grotmds  It  ia  allege  that  the  court  er- 
red In  refusing  to  permit  certain  qaestions  to 
be  answered,  but  the  motion  does  not  state 
what  evidence  the  movant  expected  to  elicit 
thereby.  It  Is  obvfoos,  in  view  of  the  re- 
peated mllngs  of  this  conrt  tli&t  none  of 
these  grounds  of  the  motions  present  any 
question  upon  wtaidi  we  can  ondertake  to 
pass. 

2.  The  only  qaestion  of  law  prt^rly  made 
is  presented  In  certain  grounds  of  tlie  mo- 
tion assigning  error  upon  the  admlaritm  vt 
evidence  as  to  the  value  of  the  property  for 
hire,  and  complaining  of  Instructions  given  to 
the  Jury  with  reference  to  this  matter.  These 
Instructions  wen  to  the  effect  thati  whUe  It 

Digitized  by  VjOOQIC 


Ga.) 


MAYOK»  ETC..  OF  SANDEESVILLB  v-  HURST. 


767 


was  Incumbent  upon  the  plaintiff  to  account 
for  and  return  the  purchase  money  It  had  re- 
ceived. It  WEB  not  bound  to  do  bo,  it  the  Taloe 
of  the  property  for  hire,  while  In  the  poBsea- 
slon  of  the  defendants,  was  equal  to  or  ex- 
ceeded the  amount  of  the  payments  made  up- 
on the  porchaae  price.  It  was  Insisted  that 
the  evidence  admitted  over  objection  was  in- 
admissible, and  the  charges  referred  to  were 
inappropriate,  because  the  plaintiff  had  not, 
in  Its  petition,  prayed  for  the  recovery  of  any 
sum  as  hire.  We  do  not  think  the  court  erred 
either  in  admitting  the  evidence  or  In  In- 
structing the  Jury  aa  indicated.  It  Is  evident 
that  the  court  undertook  to  try  the  case  In  ac- 
cord with  the  equitable  rule  recognized  in 
Hays  T.  Jordan,  85  Oa.  741.  11  8.  B.  838,  9 
L.  R.  A.  378,  tliat  where  a  seller  of  person- 
alty, who  had  reserved  the  title,  and  had  re- 
ceived partial  payments  of  the  purchase  mon- 
ey, brings  an  action  to  recover  possession  of 
the  property,  he  is,  in  equity  and  In  good 
conscience,  liable  to  account  for  the  money 
actually  received,  less  the  value  of  prop- 
erty for  hire.  The  answer  of  the  defendants, 
as  we  understand  It,  ma  intended  to  be  i:ram- 
ed  In  pursuance  of  this  role,  though  It  lacked 
one  essential  element,  vis.  It  did  not  allege 
a  willingness  to  account  for  the  hire,  or  evm, 
In  general  tenns,  assert  a  readiness  on  the 
part  of  the  defendants  to  do  equity.  We  do 
not  think,  therefore,  that  they  can  Jnatly  com- 
plain of  the  admission  of  evidence  which 
would  surely  have  been  pertinent  had  their 
pleadings  been  complete.  They  were  aeeldng 
an  equitable  reedssion,  and,  in  order  to  ob- 
tain equity.  It  was  incumbent  upon  them  to 
offer  to  do  equity.  It  must  not  be  overlook- 
ed that  the  plaintiff  was  standing  squarely 
upon  ita  legal  xlf^t  to  recover  possession  of 
the  property  on  the  strength  of  Its  title,  which 
was  undisputed,  and  which  It  had  an  un- 
doubted right  to  assert,  because  ol  the  breach 
of  a  contract  which  expressly  stipulated  that, 
In  case  of  default  In  paying  any  installmoit 
of  the  purchase  money  as  It  fell  due,  the 
pl^tiff  should  be  oititled  to  retake  the  pn^ 
erty.  As  the  plaintiff  ms  not  seeking  by  Its 
action  to  do  more  than  this,  and  was  not  as- 
serting any  dalm  for  hlre^  Its  right  to  recoTOr 
was  manifest,  unless  Hie  defendants  set  up 
some  reason,  either  l^al  or  equitable,  to  the 
contrary.  There  was  nothing,  from  the  plain- 
tUFs  standpoint  requhing  it  to  go  into  the 
equities  between  the  parties;  and  as  the  de- 
fendants soi^ht  to  do  so,  It  was,  to  say  the 
least.  Incumbent  on  tbem  to  set  forth  the 
equities  pro  and  con.  and  abide  by  the  result 
The  evidence  In  question  was  therefore  not 
inadmissible  because  the  plaintiff  was  not  su- 
ing for  hire,  but  strictly  pertinent  to  the  is- 
sues which  the  answer  sought  to  raise,  or  at 
least  ought  to  have  raised  In  order  to  give  the 
defendants  a  standing  in  court.  The  plaintiff 
was  not  seeking  to  prove  the  hire,  with  a 
▼lew  to  recovering  the  same,  but  Its  purpose 
was  simply  to  defeat,  by  the  introduction  of 
competent  evidence,  the  alleged  right  of  the 
defendants  to  demand  a  return  to  them  of  tlie 


purchase  money  which  bad  been  paid.  This 
was  perfectly  legitimate;  for.  as  above  point- 
ed out  the  pleadings  of  the  defendants,  not 
those  died  by  the  plaintiff,  were  incomplete 
and  defective.  As  the  evidence  objected  to 
was  properly  admitted,  It  follows,  of  course, 
that  the  Instructions  which  the  court  gave  in 
connection  therewith  were  fully  warranted; 
they  being.  In  substance,  correct 

8.  The  motion  for  a  new  trial  also  com- 
plains that  the  verdict  was  contrary  to  the 
evidence.  In  our  opinion,  there  was  ample 
evidence  upon  which  to  base  the  Jury's  find- 
ing. Judgment  aflbrmed.  AU  the  Justices 
concnrrtog. 


MAYOR.  BTC..  OF  SANDERSVILLB  v. 
HURST. 

(Supreme  Court  of  Georgia.  July  14,  1900.) 
OITT— DBFEGTIV8  BRIDOB-U ABILITIES. 
A  city  is  not  liable  for  injaries  resulting 
from  the  defective  condition  of  a  bridge  over  a 
road  on  private  property,  approached  by  a  gate, 
and  in  no  way  controlled  by  the  city  or  open  to 
the  public.    This  Is  true  although  the  bridge 
Is  within  the  corporate  limits  of  the  city. 
(Syllabus  by  the  Court) 

Error  fr<HU  superior  court  Washington 
county;  John  G.  Hart  Judge. 

Action  by  Wlhnlfred  Hurst  against  the 
mayor  and  council  of  SandersvIIle.  Judgment 
for  plaintiff.  Defendant  brings  error.  Re- 
versed. 

Bawllngs  &  Hardwlck,  for  plaintiff  In  er^ 
ror.  Svans  &  Evans,  fOi  defendant  in  error. 

SIMMONS,  O.  X  Acootdlttg  to  the  charter 
granted  In  August  1872,  the  corpoxate  limits 
of  the  city  of  SandersvUle  describe  a  circle 
with  a  radius  of  one  mile.  The  charter  gives 
the  mayor  and  council  power  to  open  new 
streets  and  to  condemn  land  for  this  purpose. 
From  tiie  record  It  appears  that  there  was  a 
private  plantation  road  runnli^  through  a 
portion  of  the  dty,  and  leadli^  into  the  plan- 
tatlm  of  Mr.  Rawlins.  The  city  authorltiei 
adopted  aa  a  dty  street  a  portion  of  this 
road.  The  portion  adopted  extended  to  with- 
in 40  or  50  yards  of  a  bridge  whldi  had  been 
erected  by  private  persons  over  a  small 
stream.  The  street  accepted  and  adopted  by 
the  dty  authorities  terminated  at  a  certain 
cross  street.  The  balance  of  the  road  was 
never  adopted  by  the  dty,  and  the  owner 
of  the  premises,  which  were  Inclosed  by  a 
fence,  had  erected  a  gate  across  that  part  of 
the  road  which  had  not  been  accepted  by 
the  dty,  between  the  bridge  and  the  dty 
street  Mrs.  Hurst  an  old  lady,  walked  along 
the  street  and  the  road  until  she  arrived  at 
the  stream.  The  bridge  had  fallen  into  de- 
cay, and  there  were  but  two  planks  over 
which  passengers  could  cross.  Mrs.  Hurst 
undertook  to  walk  over  these  planks,  when 
they  tilted,  throwing  her  into  the  stream 
and  breaking  her  ankle.  She  brought  suit 
against  Uie  dty,  and  the  jury  returned  a  Tet- 
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diet  In  her  favor.  A.  motion  for  a  new  trial 
was  made  and  overmled.  The  city  excepted. 

Tbe  principal  question  argned  here  was 
whether  the  city  was  liable,  under  the  facta 
stated,  for  the  tnjarles  sostalned  bj  the  plain- 
tiff. There  was  no  evidence  that  the  city 
authorities  had  ever  accepted,  by  ordinance 
or  otherwise,  this  part  of  the  road  on  which 
the  bridge  was  situated.  There  was  no  evi- 
dence that  it  had  ever  worked  that  part  of 
the  road,  or  had  erected  or  maintained  this 
bridge.  On  the  contrary,  the  evidence  show- 
ed that  the  city  authorities  had  refused  to 
recognize  that  part  of  the  road  as  a  street  of 
the  city.  Application  was  made  to  them  to 
furnish  lumber  to  rebuild  the  bridge,  and 
they  refused  to  grant  It.  It  also  appeared 
that  this  bridge  was  on  the  private  property 
of  Mr.  Rawlins,  and  that  he  bad  fenced  It 
in  and  erected  a  gate  near  to  tbe  place  where 
the  city  street  terminated,  and  between  that 
point  and  the  bridge.  There  is  nothing  In 
the  charter  of  the  dty  which  compels  the 
city  authorities  to  open  and  keep  In  repair 
all  roads  within  the  corporate  limits.  Tbe 
charter  leaves  that  qneatlon  to  the  dlacretioD 
of  tbe  municipal  antiiorltles.  The  evidence 
showed  that  these  authorities  had  nev&  re- 
ceived, accepted,  or  adopted  as  a  street  that 
part  of  the  road  on  which  the  bridge  was 
situated.  Therefore  the  city  was  not  bound 
to  Keep  either  tbe  road  or  the  bridge  In  re- 
pair, and  the  city  cannot  be  held  liable  for 
Injuries  received  by  a  parson  tat  conseqaence 
of  the  defective  condition  of  the  bridge.  See 
Parsons  v.  Trustees,  44  Ga.  520;  2  Dill.  Mun. 
corp.  (4tb  Bd.)  8  1017.  For  the  above  rea- 
sons, we  think  tbe  conrt  erred  In  refusing  a 
new  trtaL  Judgment  reversed.  All  the  Jus- 
tlces  concurring. 


OOETm  T.  LAND. 
(Supreme  Comt  of  Oeorgla.  July  18, 1900.) 

DBBD-GONSTRUCnON— CONTETANCB  OF  TW- 
BBR^RBMOVAI^RBASONABLE  TIHS— 
USAGE— INSTRUCTIONS. 

1.  Relatively  to  the  character  and  extent  of 
the  estate  oonv^ed  in  the  timber  described  in 
the  conveyance  involved  in  the  present  case, 
and  to  the  len^  of  time  within  which  that  es- 
tate would  be  determined,  this  case  falls  within 
the  mliag  made  in  the  case  of  McRae  r.  Still- 
well  (dedded  at  tiie  present  term)  86  S.  B.  604. 

2.  Inasmuch  as  the  question  of  what  woald  be 
■  reasonable  time  for  exercising  the  privileges 
granted  in  the  deed  involved  in  the  present  case 
ia  one  of  fact,  to  he  determined  in  the  liRht 
of  all  the  facts  and  circamstancea  sarrounding 
the  transaction,  and  inasmuch  as  the  same 
would  necessarily  be  widdy  variant  in  differ- 
ent cases,  it  cannot  be  determined  with  refer- 
ence to  any  local  custom  or  usage,  unless  such 
custom  or  usage  was  so  general  and  universal 
as  to  have  become  necessarily,  by  Implication, 
a  part  of  the  contract,  which  would  not  arise 
nnlesB  the  custom  was  one  which  could  be  rea- 
sonably applied  to  the  particular  transaction 
under  Investigation,  (a)  The  charge  of  the 
court  relating  to  the  subject  of  custom  was  not 
warranted  by  the  facts  in  the  present  case. 

(Syllabus  by  the  Court) 
Brror  from  superior  court,  Emanuel  county; 
B.  D.  Evans,  Judge. 


Action  by  El  W.  Lane  against  J.  O.  Goette. 
From  a  Judgment  in  favor  of  plalntUI,  and 
from  an  order  denying  defendant's  motion 
for  a  new  trial,  he  brings  error.  Reversed. 

A.  0.  Wright,  for  plaUitlfl  in  error.  Henry 
B.  Daniel,  for  defendant  In  error. 

OOBB,  J.  Lane  sued  Goette  In  an  action 
of  trespass,  alleging  that  the  defendant  bad 
entered  upon  the  premises  of  the  plaintiff, 
and  taken  and  carried  away  therefrom  timl>t^r 
belonging  to  the  plaintiff.  The  Jury  returned 
a  verdict  In  favor  of  the  plaintiff,  and,  the 
defendant's  motion  for  a  new  trial  having 
been  overruled,  the  case  is  here  upon  a  bill 
of  exceptions  sued  out  by  him,  assigning  er- 
ror upon  the  Judgment  of  the  court  refusing 
to  grant  him  a  new  trlaL 

1.  At  the  trial  It  appeared  that  the  plain- 
tiff had  conveyed  to  one  Preston  "all  th*- 
pine  timber  suitable  for  sawmill  purposes'* 
on  various  tracts  of  land,  Including  the  tract 
described  in  the  petition,  which  was  one  con- 
taining acres.  The  grantee  and  his 
heirs  and  assigns  were  to  have  the  right  tu 
enter  upon  the  land  described  "for  the  pur- 
pose of  boxing  the  said  timber  for  turpentine 
purposes,  and  of  cutting,  manufacturing,  and 
hauling  and  taking  away  said  timber  and 
turpentine,  or  such  portion  of  It  as  he  may 
wish,  at  any  time  In  reason,  and  also  the  ex- 
clusive right  and  privilege  of  having  sites  for 
sawmills  and  turpentine  stUls"  on  the  lands, 
as  well  as  the  right  to  build  and  operate 
roads,  tramroads,  and  railroads  for  tbe  pur- 
pose of  hauling  the  timber,  logs,  lumber,  mer- 
chandise, and  all  other  freight,  so  long  as  the 
grantee,  his  heirs  and  assigns,  might  see  fit 
to  use  or  occupy  the  same,  with  the  privilege 
of  removing  all  such  property  from  the  land, 
as  well  as  the  right  to  the  quiet  and  peace- 
able possession  of  the  lands  at  any  and  all 
times  for  tbe  purpose  of  turpentining,  cutting, 
manufacturing,  hauling,  and  taking  away  tbe 
timber  and  trees.  In  the  warranty  clause  of 
the  deed  It  was  stipulated  that  tbe  plaintiff 
would  forever  warrant  and  defend  to  the 
grantee,  bis  heirs  and  assigns,  '*the  timber 
and  turpentine  privileges,  and  all  other  of 
said  rights  and  privileges  above  mentioned." 
No  definite  time  was  specified  in  tbe  deed 
within  which  the  grantee  was  to  exercise  the 
rights  and  privileges  conferred.  The  defend- 
ant in  the  present  case  Is  the  successor  In 
title  of  Preston.  In  the  case  of  McRae  v. 
StIUwell,  86  S.  E.  604,  It  was  held  that  a  deed 
containing  provisions  very  similar  to  those 
in  the  one  imder  consideration  In  tbe  present 
case  conveyed  to  the  grantees,  their  heirs  and 
assigns,  all  the  timber  suitable  at  the  date  of 
the  instrument  for  the  purposes  indicated, 
and  that  it  was  Incumbent  on  the  grantees 
and  tbeir  successtHTS  In  title  to  cut  and  re- 
move such  timber  wlthm  a  reasonable  time 
from  the  date  of  the  conveyance,  and  that 
npon  failure  so  to  do  tbeir  interest  In  the  tim- 
ber ceased  and  determined.  The  principle 
ruled  In  the  case  Just  referred  to  Is  peculiarly 
applicable  In  the  present  case.  It  was  there 
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ruled  that  the  deed  would  be  construed  u 
tUTlng  embraced  within  It  a  stlpulatlim  that 
the  timber  ahoold  be  removed  vlthtn  a  rea- 
Boottble  time.  In  the  present  case  the  parties 
have  inserted  In  the  deed  ItseU  luch  a  stipu- 
lation; the  deed,  In  terms,  providing  that  the 
erantee  ahall  have  the  right  to  enter  upon 
the  land  for  the  pnrpcae  of  boxing  the  tim- 
ber for  turpentine  pmpoees,  and  of  cnttlng, 
manufacturing,  hauling,  and  taking  away  the 
timber  and  turpentine,  or  such  portion  as  he 
may  wish,  any  time  within  reason."  The 
parties  have,  In  terms,  agreed  that  the  gran- 
tee's right  to  use  the  land  for  turpentine  and 
aawmlU  purposes  shall  be  exercised  within  a 
reasonable  time.  Bnt>  even  U  the  words  "at 
any  time  within  reason"  were  not  embraced 
m  the  deed,  the  dedslmi  In  McRae  v.  BtlU- 
-well  would  be  oontRdlluK  here.  Counsel  tfa 
piatnfifr  in  error  in  the  presmt  case  was  also 
counsel  for  the  defendant  in  error  in  the  case 
Just  referred  ti^  and  at  the  aignment  of  the 
present  case  he  was  heard  upon  a  motion  for 
a  rehearing  la  the  former  case.  Upon  a  care- 
ful review  of  tiie  dedston  In  that  case,  we 
adhere  to  the  rulings  ther^  made,  and  the 
motloo  for  a  rehearing  has  been  denied. 

2.  What  time  should  be  allowed  the  de- 
fendant within  which  to  utlllae  the  timber 
for  turpenttoe  purposes  and  remove  the  prod- 
Qcts  of  such  use  from  the  land,  and  what 
■additional  time  should  be  allowed  few  the 
defendant  to  avail  himself  of  the  use  of  the 
eawndU  privileges,  and  the  removal  of  the 
timber  or  the  product  of  the  sawmill  from 
the  land,  are  questions  to  be  passed  upaa  and 
decided  by  a  Jury  under  instructions  that 
tbey  must  take  Into  consideration  all  the  fkcti 
and  circumstances  of  the  case,  and  the  ctaidi- 
tions  surronndiiv  Uie  partleB  at  tlie  time  of 
the  execution  of  the  contract,  as  well  as  all 
other  facts  and  circumstances  which  would 
throw  any  light  on  the  questions  to  be  deter^ 
mined.  After  Hie  jury  have  considered  all 
these  facts  and  drcumstancea.  It  is  for  them 
to  say  what  would  be  a  reasonable  time  to  be 
allowed  to  the  defendant  to  exercise  the 
rights  and  privileges  granted  in  the  deed  un- 
der which  he  claims.  See  McRae  v.  Stlllwell, 
■iqira.  This  rule  requires  that  the  time  fixed 
Ahall  be  reasonable.  In  cases  where  there 
may  be  a  doubt  as  to  whether  one  or  the  other 
of  two  periods  of  time  would  be  reasonable, 
generally  the  Jury  should  resolve  the  doubt 
In  favor  of  the  grantee,  giving  him  the  longer 
period  of  time,  for  the  simple  reason  that 
the  grantor's  right  rests  upon  a  forfeiture^ 
which  a  court  €)t  law  wlU  enforce,  but  always 
in  ST^  a  manner  that  the  Injury  to  him 
whose  eights  are  the  subject  of  the  forfeiture 
will  be  the  least  that  the  nature  of  the  case 
will  reasonably  admit  of.  What  would  be 
a  reasonable  time  will,  of  course,  depend  upon 
the  peculiar  facts  of  eadi  case,  and  will  be 
widely  variant  In  dttCerent  cases.  Vot  this 
reason  a  local  custom  or  usage,  although  Its 
existence  Is  proven  with  the  strictness  re- 
quired by  law,  would  not  ordinarily  be  rele- 
vant or  matcslal  evldenM  in  determlidnt 


what  Is  a  reasonable  time  to  be  allowed  in 
such  cases.  Certainly  such  a  custom  would 
have  no  bearing  upon  the  case  unless  Its  ob- 
servance was  shown  to  be  so  general  and  uni- 
versal that  there  could  be  no  escape  from  the 
implication  that  the  parties  Intended  to  con- 
tract in  the  light  of  the  same.  Kspeclaliy 
would  a  local  custom  or  usage  not  be  appUca- 
ble  when  the  time  fixed  thereby  might  be 
such  a  short  period  of  time  as  not  to  be  at 
all  reasonable  when  applied  to  the  facts  and 
circumstances  of  the  particular  case.  The 
charges  in  reference  to  local  custom  and 
usage  which  were  the  subject  of  complaint 
In  the  motion  for  a  new  trial  were  erroneous, 
for  the  reason  that  the  evldace  did  not  es- 
tablish the  existence  of  such  a  custom,-«t 
least,  it  did  not  eataUlab  the  ezlstrace  of  a 
custom  of  such  uilvexsal  observance  as  that 
it  was  necessarily  to  be  Inferred  that  the  par- 
ties contracted  in  the  light  ot  the  same.  Judg- 
ment revenud.  All  the  justices  eoncnrrlng. 


SHEEHAN  V.  SOTJTH  RIVBB  BRICK  CO. 

{Supreme  Ooort  of  Georgia.   July  14,  1900.) 

BUILDINQ    CONT&ACTS  —  ACCBPTANCB  —  MB- 
CSIANIO'B  LIBN-^IiTBRATIONB— RBHBDT 
OF  DEFECT  IN  BUILDING. 

1.  When  one  who  contracted  to  erect  a  build- 
ing did  BO  in  Bubstantial  compliance  with  the 
terms  of  his  contract,  turned  it  over  to  the  own- 
er, received  full  payment  for  his  services,  and 
was  discharged  by  the  latter,  the  relation  of 
owner  and  contractor  between  the  two  was  at 
an  end,  whether  the  building  in  all  respects 
conformed  to  the  plans  and  specifications  agreed 
upon  or  not. 

2.  After  snch  relation  ceased,  the  contractor 
no  longer  had  authority  to  represent  or  bind 
the  owner  in  any  manner  or  for  any  purpose, 
and  conseqaently  could  not,  because  of  a  com- 

Elalnt,  made  before  the  owner  had  accepted  the 
uilding,  by  an  architect  then  reprraenting  the 
latter,  pre  an  orda  for  additional  matnial  to 
be  used  in  remedying -a  defect  In  the  building, 
and  thus  afford  to  toe  person  furnishing  such 
material  a  basis  for  asserting  a.nuterial  man's 
Um  on  the  realty  Improved. 

3.  Though,  in  such  a  case,  the  additional  ma- 
terial was  in  fact  used  upon  the  building,  if  the 
same  was  fione  without  the  owner's  knowledge 
or  consent  the  lien  did  not. arise. 

4.  Applying  what  is  said  above  to  the  facts 
of  this  case,  It  follows  that  the  verdict  of  the 
Jury  was  unwarranted  and  should  have  been 
set  aside. 

(Syllabus  by  the  Court) 

Error  from  dty  court  of  Atianta;  H.  M. 
Beld,  Judge. 

Action  the  Sovtb  River  Bri<dc  Company 
against  Mrs.  Elisabeth  Sbeefaan  and  another 
to  establish  a  medianlc's  lien  for  materials 
furnished  after  completion  of  a  building. 
From  a  judgment  in  favor  of  plalntlfl,  defend- 
ant Sheehan  brings  error.  Reversed. 

T.  R.  Corrlgan  and  S.  A  Atkinson,  for 
plalntUt  in  error.  Culberson  &  WlUingham, 
for  defendant  In  errw. 

LUMPKIN,  P.  J.  The  South  River  Brick 
Conqtany  brought  an  action  against  F.  W. 
Pi^ce  and  Mrs.  Elisabeth  Sheehan  t<a  tbe 
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pnrpow  of  establltliliig  and  flnfwdns  a  ma- 
terial man's  Uen.  Pierce  filed  no  answer,  bat 
Mrs.  Bbeeban  made  a  t^oeohs  defense.  Hie 
jmy  fbnnd  In  favor  of  the  plaintiff,  and  sbe 
brings  li«e  tar  review  a  Judgment  orernUUks 
her  motlott  for  a.  new  trlaL  The  evidence  is 
volnmlnons,  and  in  many  partlcnlars  con- 
flicting. After  a  careful  ezaminatltm  and 
stady  of  it,  ve  find  that  the  following  jne- 
sents  the  most  fiivorsble  view  of  the  facts 
from  the  standpoint  of  the  plaintiff:  In  the 
spring  of  Mrs.  Sheehan  made  a  contract 
with  Pierce  tor  the  erection  of  a  tnick  build- 
ing on  Piedmont  avenue,  ^  tiie  dty  of  At- 
lanta, the  same  to  be  completed  by  the  1st 
day  of  July,  according  to  certain  plans  and 
spedflcatlons  prepared  for  her  by  B.  L.  Jones 
&  Co.,  architects.  Pierce  made  an  oral  agree- 
ment with  the  Sonth  Biver  Brick  Company, 
under  the  terms  of  which  that  company  un- 
dertook to  furnish  him  what  brick  he  "need- 
ed tor  the  erection  of  that  building."  At  the 
time  this  contract  was  entered  into,  no  def- 
inite number  of  brick  was  specified,  but  the 
parties  estimated  that  the  quantity  required 
would  be  between  200,000  and  300,000.  On 
various  dates  up  to  and  Including  the  27fh 
of  June,  the  brick  company  fnmished  Fierce 
some  204,000.  It  famished  no  more  until  the 
4th  day  of  November,  1805,  when  It  delivered 
upon  hla  order  250  brick,  whlcdi  were  used  by 
him  in  raising  to  a  greater  height  some  of  the 
chimneys  upon  the  building,  which  had  not 
prerlonsly  been  carried  up  to  the  height  call- 
ed for  by  the  plans  and  specifications.  Some 
time  In  S^tember,  B.  L.  Jones,  a  member  of 
the  firm  of  architects  above  mentioned,  who 
was  siqwrlntending  the  work  for  Mrs.  Shee- 
han, complained  to  Pierce  that  some  of  the 
chimneys  were  not  of  the  height  specified  In 
his  contract  with  her.  To  this  complaint 
Pierce  at  the  time  paid  no  attention.  On  the 
19th  of  October,  Jones  &  Co.  addressed  to  him 
a  letter  of  which  the  following  is  a  copy: 
"Athinta,  Oct^  19,  1895.  Mr.  F.  W.  Pierce, 
Olty— Dear  Sir:  We  note,  by  reference  to  the 
plans,  that  you  have  not  carried  the  chim- 
neys of  the  tenements  of  Mrs.  Sheehan  aa 
high  as  they  shonld  be,  and  we  therefore  no- 
tify you  to  carry  same  up,  or  we  will  have 
same  done  at  your  expense  after  a  reasona- 
ble time  has  elapsed  in  which  you  fail  to  do 
so,  and  we  will  not  accept  the  houses  as  com- 
plete until  this  and  other  defects  are  reme- 
died. Bespectfully,  B.  L.  Jones  &  Co., 
Archts."  It  does  not  appear  that  Mrs.  Shee- 
han had  any  knowledge  of  the  complaint 
made  by  her  architects  to  Pierce  with  refer- 
ence to  the  chimneys,  or  that  she  was  Inform- 
ed that  they  had  addressed  to  him  the  letter 
above  quoted.  Indeed,  It  does  not  appear 
that  she  even  knew  the  chimneys  had  not 
been  built  according  to  contract  On  the  2d 
day  of  November  there  was  a  meeting  In  the 
office  of  her  attorneys,  at  which  she.  Pierce, 
and  B.  L.  Jones  were  preset  Pierce  was 
then  endeavoring  to  obtain  a  final  settlement 
with  Mrs.  Sheehan.  Nothing  was  said  on 
that  occashm  with  reference  to  the  chimneys, 


or  any  oUmr  part  of  the  bEkfcwock  on  flie 
buUdinc.  She  did,  howerar,  make  conqklalnt 
that  the  house  had  not  been  completed  ac- 
cording to  contract,  because  of  the  failure  of 
Pierce  to  put  up  certain  window  blinds. 
Pierce  oontmded  that  under  the  spedflcatlons 
he  was  not  required  to  furnish  these  bUxida, 
and  in  this  contention  was  sustained  by  Jones. 
Anotbw  matter  of  dispute  betweoi  Mrs.  Shee- 
han and  Pierce  was  as  to  how  much  he  bad 
forfeited  br  xeasfm  of  his  faHnre  to  complete 
the  bulhllng  vrithln  the  time  limited  by  tin 
contract  This  difference  and  that  relating  to 
the  window  blinds  were  adjusted,  and  Mrs. 
Shedian  thm  and  ihere;  br  Plerctf  s  direction, 
paid  to  OurtlB  ft  Gndg,  to  which  firm  Pterce 
was  indebted  for  other  material,  the  full 
amount  due  hhn  according  to  the  aettlemait 
agreed  upon.  Thus  the  matter  between  UrsL 
Sheehan  and  Pierce  was  flnally  and  d^lnitely 
closed.  On  the  4th  day  of  November  (two 
days  later).  Pierce,  who  had  prevlonsly  taten 
no  action  with  regard  to  the  letter  of  October 
lOth,  above  set  forth,  delivered  the  same  to 
the  brick  company,  and  gave  It  an  order  tor 
250  brick,  which  were  on  the  same  day,  under 
Pierce's  order  and  direction,  placed  upon  the 
chimneys  of  Mrs.  Sheehan's  building.  This 
additional  work  was,  however,  done  without 
her  knowledge  or  consent  On  the  18th  of 
November  the  brick  company  addressed  and 
sent  to  Mrs.  Sheehan  a  written  notice,  which 
she  received  on  the,  21st  to  the  effect  that 
Pierce  was  Indebted  to  that  company  a  bal- 
ance of  9420.28  for  brick  furnished  for  tlie 
erection  of  her  building  on  Piedmont  avenoe. 
Subsequently  the  company  recorded  Its  lien, 
based  upon  Its  demand  against  Pierce  for  ma- 
terial fumlsbed  him. 

The  main  contention  of  Mrs.  Sheehan  at 
the  trial  was  that  the  plaintiff  was  not  enti- 
tled to  assert  a  lien  upon  her  pT(^>er^,  for 
the  reason  that  It  had  failed,  as  required  by 
law,  to  give  her  notice  of  Its  claim  of  lien 
within  80  days  from  the  completion  of  its  con- 
tract with  Pierce.  The  question,  therefore, 
upon  which  the  case  necessarily  turns.  Is 
whether  or  not,  upon  the  state  of  facts  above 
recited,  the  brick  company  vras  entitled  to  a 
verdict  establishing  its  alleged  lien.  In  our 
opinion.  It  was  not  It  is  cleu  that  If  Pierce, 
after  the  27th  of  June,  had  given  to  the  com- 
pany no  further  ord^  for  material,  notice  to 
Mrs.  Sheehan  of  Its  demand  against  him 
would  have  been  unavailing  If  not  served 
within  30  days  from  that  date.  In  this  con- 
nection, see  section  2801  of  the  Civil  Code, 
which  declares  that  the  notice  therein  pro- 
vided for  shall  "be  given  withm  thirty  days 
of  *  *  *  the  furnishing  of  the  material" 
Did  the  furnishing  of  the  250  brick  on  No- 
vember 4th  make  that  the  date  from  which 
the  30  days  should  be  computed?  We  think 
not  It  Is  true  that  In  New  Ebeneser  Aas'n 
V.  Gress  Lumber  Co.,  88  Oa.  125.  14  8.  B. 
892,  this  court  h^d,  hi  effect,  that  where  ma- 
terial Is  furnished  under  'H>ne  and  the  same 
contract"  but  from  time  to  time  as  reqnalred. 
th«  date  to  be  consldmd  In  determining 
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whether  or  not  a  material  man  baa  recorded 
tail  lien  within  the  time  preacrlbed  bj  law  Is 
Oat  npon  which  the  last  dellTery  of  material 
was  made.  And  It  would  seem  that  thte  rule 
should  be  held  to  lUwwIse  apply  in  a  case 
where  the  qnution  arises  whether  or  not  the 
notioe  prescribed  by  ststute  came  too  late. 
But,  as  will  hare  been  seen,  the  260  brick 
which  constitute  the  last  Item  of  the  plaln- 
tiiTs  account  agslnst  Pierce  were  not  ordered 
by  or  delivered  to  him  until  two  days  after 
Mrs.  Kteehan  had  formally  accepted  the 
bonding,  settled  with  him  in  full,  and  finally 
discharced  hbn  as  her  comiactor.  Certainly, 
under  these  drcomstances.  Pierce  had  no 
semblance  of  authority  to  bind  her  by  any 
fnrthor  orders  be  might  give  for  material  to 
be  used  uptm  the  bulUUng.  The  relation  of 
ownw  and  contractor  Is,  in  a  case  lUce  the 
presoit;  necessary,  to  si^port  a  material 
man's  lien.  This  relation  did  not  exist  be- 
tween Plflvce  and  Mrs.  Sheehan  on  NoTem- 
ber  4th,  and  therefore  he  cannot  be  said  to 
have  been  In  any  sense  her  autiiorlzed  agent 
at  that  time.  He  had  made  a  final  settlement 
with  her  on  Norember  2d,  after  a  sobBtantial, 
if  not  a  literal,  compliance  with  the  terms  of 
his  contract,  and  she  had  fully  released  him 
by  nnconditlonally  accepting  the  building. 
Accordingly  he  really  "needed"  no  more  brick 
to  be  used  to  its  construction,  and  had  no 
right,  even  under  hia  contract  with  the  brick 
company,  to  call  on  it  for  more.  Clearly,  had 
It  declined  to  fill  his  order  of  November  4th, 
no  court  would  be  Justified  to  holding  It  liable 
for  a  breach  of  Its  contract  with  him.  If,  at 
the  time  of  making  the  final  settlement  above 
alluded  to,  Mrs.  Sheehan  had  toststed  that 
Pierce  should  thereafter,  though  paid  to  full, 
place  additional  bricks  npon  the  chimneys,  or 
If  It  had  been  tacitly  understood  between 
them  that  he  was  to  do  so,  this  case  would 
wear  an  altogether  different  aspect.  In  that 
event  she  could  not  be  heard  to  say  be  was 
on  November  4th  no  longer  her  contractor  ox 
authorized  to  act  In  that  capacity.  But,  as 
has  been  seen,  no  such  understanding  was 
bad  between  them.  On  the  contrary,  It  Is 
evident  that  Mrs.  Bheehan  in  good  faith  en- 
deavored on  the  day  of  the  settlement  to 
bring  about  a  final  adjustment  of  every  mat- 
ter, with  a  view  to  dlschargtog  from  her  serv- 
ice, at  once  and  for  all  time,  her  contractor, 
[ndeed,  there  Is  sometbing  more  than  a  sug- 
gestion in  the  record  that  upon  the  occasion 
referred  to  Mrs.  Sheehan  was  very  anxious 
to  sever  all  business  relations  with  Pierce. 
The  mere  fact  that  the  additional  250  brick 
were  not  only  ordered  by  Pierce,  but  actually 
placed  upon  the  building  belonging  to  Mrs. 
Sheehan,  would  not  warrant  a  finding  that 
jie  relation  of  owner  and  contractor  continu- 
ed after  November  2d;  for  it  affirmatively 
ippears  that  these  brick  were  delivered  on 
Mrs.  Sheehan'B  premises  and  used  on  the 
jullding  without  her  knowledge  and  without 
let  consent,  express  or  implied.  Judgm^t 
reTorsed.  AU  the  Justices  concurring. 


PORTED  V.  BOTTNTBBIB. 
(Suprane  Cbnrt  of  Georgia.  July  18, 1900.) 

RXIBCUTORS  AND  ADMINISTRATORS  —  JUDQ- 
MBNT8  —  COLLATERAL  ATTACK  —  JUDOHBNT 
AGAINST  EXBCUTOR-FBBSONAL  LIABILITY— 
DEVASTAVIT. 

1.  Where  a  judgment  de  bonis  testatoris  is 
obtained  against  an  executor,  execution  issued 
thereon,  a  return  of  nulla  bona  made  by  the 
sheriff,  and  a  suit  brought  on  the  judgment 
againgt  the  executor  itersonally,  suggesting  a 
devastavit,  the  executor  cannot,  in  his  defense 
to  the  suit  make  a  collateral  attack  upon  tl^e 
judgment  fay  showing  fraud  or  mistake  in  its 
rendition;  and  this  is  true  although  the  judg- 
ment was  rendered  by  the  same  court  In  which 
the  suit  thereon  is  pending. 

2.  Ihe  modification  of  such  judgmmt  de 
bonis  testatorls  by  the  statement  that  it  is  not 
to  be  a  personal  jadgment  against  the  execu- 
trix does  not  preclude  the  plaintiff  from  bring- 
ing  suit  upon  it  against  tiie  executrix  perBonal- 
Ij,  suggesting  a  devastavit. 

(SyUabns      the  Court) 

Brror  from  city  court  of  Atlanta;  H.  U. 
Reid.  Judge. 

Action  by  D.  W.  Rountree  against  Mrs.  F. 
L.  Porter.  From  a  judgment  sustototog  a 
demurrer  to  defendant's  answer,  she  brings 
error.  Affirmed. 

J.  H.  Porter,  Jr.,  and  Arnold  &  Arnold,  for 
plaintiff  in  error.  John  T.  Pendleton,  for  de- 
fendant In  error. 

SIMMONS,  C.  J.  It  appears  from  the  rec- 
ord that  Rountree  brought  suit  to  the  city 
court  of  Atlanta  against  Mrs.  Portor,  as  ex- 
ecutrix of  her  husband,  and  against  Farrar 
and  Williams.  There  was  no  defense  to  the 
action,  but  counsel  for  Mrs.  Porter  agreed  to 
writing  that  a  verdict  and  judgment  be  ren- 
dered against  her  de  bonis  testatorls,  adding 
to  such  judgment  a  stipulation  that  it  should 
not  be  a  personal  judgment  against  the  e.^- 
ecutrix.  Execution  was  issued,  and  a  return 
of  nulla  bona  made  thereon  by  the  sheriff. 
Thereupon  Rountree  brought  an  action  upon 
the  judgment,  seeldng  to  make  the  executrix 
personally  liable  for  a  devastavit.  To  this  ac- 
tion the  executrix  filed  an  answer,  setting  up 
that  the  Judgment  sued  on  was  obtained  by 
fraudulent  representotlons,  and  by  mistake 
on  the  part  of  her  counsel  In  signing  the  con- 
sent verdict  and  judgment.  Various  allega- 
tions were  made  in  this  answer  as  to  the 
fraudulent  representotlons  and  the  manner  in 
which  the  mlstoke  was  made.  These  It  Is 
not  necessary,  to  the  view  we  toke  of  the 
case,  to  set  out  here.  The  court  sustained  a 
demurrer  filed  by  the  plaintiff  to  this  an- 
swer. The  defendant  excepted.  ' 

1.  It  is  well  settled  that  a  Judgment  regular 
on  Its  face,  and  rendered  by  a  court  having 
jurisdiction  of  the  parties  and  of  the  sub- 
Ject-mattor,  cannot  be  attacked  collaterally 
by  the  defendant  for  any  errors  or  irregulari- 
ties entertog  toto  the  Judgment  or  Inducing 
Ito  rendition.  The  only  way  to  have  such  a 
Judgment  set  aside  is  by  appeal  or  writ  of 
error,  or  by  a  direct  attat^  on  It  In  the 
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present  case  the  judgmeDt  against  the  ex- 
ecutrix was  rendered  In  April,  1888.  No  ex- 
ception was  taken,  and  the  Judgment  stands 
to-day  unreTersed.  When  the  plaintiff  filed 
against  the  executrix  a  suit  predicated  upon 
this  judgment,  the  executrix  filed  the  answer 
above  mentioned.  This  was.  In  our  opinion, 
making  upon  the  Judgment  a  collateral  at- 
tack, which  the  law  does  not  permit.  This  is 
true,  although  the  same  court  which  ren- 
dered the  Judgment  was  that  In  which  was 
brought  the  suit  upon  the  judgment.  If  the 
defense  set  np  was  true  and  had  any  legal 
merit  the  defendant's  remedy  was  to  file  an 
equitable  petition  In  the  superior  court  to 
have  this  Judgment  set  aside  as  fraudulent 
(Clr.  Ck)de,  i  5370),  and  to  enjoin  the  present 
suit,  Inasmuch  as  the  city  court  had  no  right 
to  grant  affirmative  equitable  relief  until  the 
merits  of  her  case  could  be  properly  Inquired 
into.  Or,  If  she  preferred,  she  could  have 
moved  In  proi>er  time  In  the  city  court  to 
have  the  judgment  set  aside,  and  thus  have 
had  the  merits  of  her  case  passed  upon.  Id. 
{  5373.  There  is  an  allegation  In  the  answer 
that  the  defendant  had  filed  an  equitable  pe- 
tition In  the  superior  court  to  have  this  judg- 
ment set  aside,  but  It  Is  not  stated  what 
was  the  Judgment  of  that  court  upon  this 
petition.  Nothing  is  disclosed  by  the  record 
tending  to  show  that  any  motion  was  made 
in  the  city  court  to  set  aside  the  Judgment 
which  was  rendered  by  that  conrt  What- 
ever may  have  been  or  may  be  the  lesnlt 
of  the  petition  in  the  superior  court,  we  are 
clear  that  the  executrix  has  no  right  to  at- 
tack the  Judgment  in  the  indirect  way  em- 
ployed by  her  In  the  present  case.  It  was 
nothing  more  nor  leas  than  a  collatezal  attack, 
which,  as  we  have  said,  she  la  not  permitted 
to  make.  For  these  reasons,  we  think  the 
trtal  Judge  was  right  in  sustalnlns  the  de- 
murrer of  the  pl^tlff. 

2.  It  la  claimed  lay  counsel  for  the  plaintiff 
In  error  that  inasmncb  as  the  Judgment 
against  the  executrix  stated  that  It  was  not 
to  be  a  personal  Judgment  against  her,  the 
plaintiff  In  the  court  below  could  not  main- 
tain on  it  a  suit  to  make  It  binding  upcm  the 
executrix  personally.  Section  8608  of  the 
CItU  Code  provides  that  la  a  nilt  against  an 
administrator  or  oracntor  In  his  rqwesenta- 
tlTo  capacity,  the  Judgment  Shall  be  de  bonis 
testatorls,  except  where  certain  pleas  are 
filed  and  found  against  him.  wh«D  the  Judg- 
ment shall  be  that  the  platatUC  reeovo'  the 
debt  and  costs,  to  be  levied  in  the  first  place 
upon  the  pnverty  of  the  deceased.  If  any 
such  property  la  to  be  found,  and,  If  none  be 
found,  then  to  be  levied  upon  the  propwty  of 
the  defendant  In  the  present,  case  the  ad- 
dition to  the  Judgment  now  under  consider^ 
atlon.  that  It  was  not  to  be  pwamial  against 
the  executrix,  must  be  construed  to  mean 
aimply  that  the  judgment  was  not  to  be 
binding  on  the  executrix  personally;  she  not 
having  filed  pleas  to  Justify  a  personal  Judg- 
moit  against  her.  It  was,  however,  not  a 
waiver  of  the  right  of  the  plalntitt  to  bring 


an  actiim  against  the  executrix  for  a  devas- 
tavit when  it  ai^eared  from  the  return  of 
the  proper  oflScer  that  the  executrix  bad 
wasted  or  mismanaged  the  assets  of  the  es- 
tate. It  appeared  from  the  verdict  and  JaAg- 
ment  that  there  were  assets  of  the  estate  in 
the  hands  of  the  executrix  at  the  time  of  the 
rendition  of  the  Judgment  That  she  had  do 
such  assets  at  the  time  of  the  return  of  the 
sheriff  is  shown  by  that  return.  The  con- 
clusion must  follow  that  she  bad  in  the  mean- 
time made  way  with  the  assets.  When  the 
executrix  consented  to  the  Judgm^t  de  bonis 
testatorls,  she  admitted  assets  In  lier  hands. 
As  It  was  ascertained  from  the  sherifTs  re- 
tam  that  no  assets  of  the  estate  could  be 
found,  we  think  tiie  provision  ttiat  the  Judg- 
ment was  not  to  be  personal  against  the  ex- 
ecutrix would  not  preclude  or  estop  the  plain- 
tiff from  bringing  his  action  against  the  ex- 
ecutrix, sn^estlng  a  devastavit  by  her,  and 
seeking  to  obtain  a  Judgment  binding  upon 
her  personally.  Judgment  affirmed.  AH  the 
Justices  concurring. 


COOHRAN  V.  WARUOK. 

(Supreme  Court  of  Georgia.  July  13,  1900.) 
DIRECTING  VERDICT. 
Tboueh  the  plaintiff  apparently  made  a 
prima  facie  case  mtitllng  him  to  a  recovery  of 
the  land  In  dispute,  by  showing  constructive 
possession  by  bis  grantor  under  color  of  title 
for  more  than  seven  years,  yet  as  it  was,  un- 
der ail  the  evidence,  a  question  for  determina- 
tioD  by  the  jury  whether  or  not  this  constrnct- 
ive  possession  was  overcome  by  the  weljfht  of 
evidence,  or  whether  or  not  defendant  had 
shown  a  good  prescriptive  title  by  actual  ad- 
verse possession  under  a  claim  of  right  for 
more  than  20  years  before  the  bringing  of  the 
action,  the  court  ought  not  to  have  directed  a 
verdict  for  the  plaintitE,  but  ahoold  have  sub- 
mltted  the  case  to  the  jury. 

(Syllabus  by  the  Court) 

Error  from  superior  cour^  Oampball  conn> 
ty;  J.  S.  Candler,  Judge. 

Action  by  J.  W.  Warllck  against  M.  R 
Oochraa  Judgment  for  plaintiff,  and  de- 
fendant brings  error.'  Bevorsed. 

J,  F.  GoUghtly  and  J.  H.  Iionglno,  fOr  ^aln* 
tut  in  error.  Dors^,  Brewster  ft  HoweD 
and  L.  8.  Boan,  for  defendant  In  eim. 

LEWIS.  J.  This  was  a  con^lstait  for  land, 
brought  In  the  superlw  court  of  Gampb^ 
county  by  J.  W.  Warlldc  against  Mrs.  M.  S. 
Oochran;  the  land  being  a  town  lot  in 
Falrbnm,  deirignated  as  Mo.  11  In  block  A. 
The  abstract  of  titles  attached  to  Uie  peti- 
tion was:  (1)  Deed  from  Blchard  Moore. 
Alfred  Austell,  and  Nathan  Camp,  conveying 
to  Atlanta  ft  La  Orange  Railroad  Company, 
now  the  Atlanta  &  West  Point  Railroad 
Company,  dated  and  executed  November  5, 
18S0,  lots  of  land  Nos.  66,  62.  47,  63.  and 
the  east  half  of  61.  all  In  the  Ninth  district 
of  originally  Fayette,  but  now  Campb^. 
county,  Ga.;  (2)  deed  from  Atlanta  ft  West 
Point  Bailroad  Company,  formerlr  the  At' 
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lanta  &  La  Grange  Railroad  Company,  to 
James  G.  Warllck,  dated  and  executed  t>e- 
«eml)er  21,  1896,  conreylng  lot  of  land  No. 
11  Id  block  A  In  the  town  of  Fatrburn,— said 
tot  being  part  of  lot  No.  52  in  the  Nlntb  dis- 
trict of  originally  Fayette,  but  now  Camp- 
bell, county.  There  Is  no  proof  In  the  record 
that  tbe  grantors  of  the  Atlanta  &  La  Orange 
Railroad  Company  ever  bad  any  title  or 
possession  of  the  land  conveyed.  Plaintiff 
therefore  amended  his  petition,  cMmlng  that 
his  predecessors  In  title  paid  for  the  land 
and  held  nnlntermpted  and  peaceable  pos- 
session of  It,  Including  the  premises  In  dls- 
pnte,  under  color  of  title,  for  more  than  ser- 
en  years.  The  defendant  answered,  deny- 
ing such  possession  and  title  In  the  plain- 
tiff; alleging  that,  if  tbe  railroad  company 
ever  owned  the  land  In  dispute.  It  parted 
with  Its  title  to  the  same;  and  averring 
that  she  In  good  faith  purchased  tbe  land, 
paid  for  it,  and  held  actual,  adverse  posaes- 
slon  of  It  for  more  than  20  years  prior  to  tbe 
tiringlng  of  this  suit  After  bearing  the 
evidence,  tbe  court  instructed  the  jury  to 
find  for  the  plaintiff,  which  they  accordlDgly 
-did.  Defendant  made  her  motion  for  a  new 
trial  on  tbe  general  grounds,  and  on  tbe 
further  ground  that  the  court  erred  In  dl- 
_  rectlng  a  verdict  for  the  plaintiff.  Upon 
'the  judgment  overruling  this  motion,  error 
Is  assigned  In  the  bill  of  exceptions. 

Tbe  plaintiff  below  Introduced  tbe  deeds, 
an  abstract  of  which  was  attached  to  his 
petition.  It  Is  clearly  Inferable  from  tbe 
evidence  In  the  record  that  In  ISSO  the  rail- 
road company  purchased  several  large  tracts 
of  land.  Including  lot  known  as  No.  52,  and 
directly  thereafter  constructed  Its  road, 
which  ran  through  lot  No.  52,  and  upon  that 
lot  erected  its  depot  buildings,  and  bad  tieen 
Id  poasesston  and  use  of  this  property  (that 
la,  the  trac&  and  the  depot  buildings)  from 
that  time  to  tbe  present.  There  is  no  evi- 
dence that  It  was  ever  In  actual  possession 
-of  the  lot  In  dispute.  It  Is  Inferable  from 
the  testimony  that  this  was  not  then  a  town, 
bnt  simply  open  land,  when  the  railroad 
Ixnigbt,  and  that,  after  the  constmctton  of 
Its  track  and  tbe  location  of  Its  depot,  tbe 
town  of  Falrbnrn  by  degrees  grew  np,  and 
-was  buUt  mainly  open  this  lot  Now 
Plaintiff's  witnesses  admitted  that  there  had 
been  for  yean  s  number  of  bouses  built  on 
this  lot,  occupied  as  residences  and  business 
houses  by  pxlTate  dtlsens,  and  some  of 
tlwm  were  located  on  lot  No.  B%  between  the 
railroad  depot  and  lot  No.  11,  In  ctnitroTersy. 
How  the  owners  of  these  improved  lots  a<^ 
ijnired  possession  of  the  same  does  not  ap- 
pear from  the  record,  bnt  tbe  probability  Is 
that  tbe  railroad,  after  buying  the  lots,  sold 
tbem  off  to  Indirlduals  to  occupy  and  Im- 
proTe.  Upon  notice,  defendants  deed  was 
Introduced,  which  covered  on  Its  face  only 
lot  No.  9,  upon  which  the  dwelling  house 
ocenpled  by  her  was  erected.  This  lot  ad- 
joined lot  No.  11,  the  property  In  dispute. 
Testimony  was  Introduced  In  her  behalf  to 


the  ^ect  that  about  the  year  1852  these  lots 
(Noa.  9  and  11)  were  occupied  by  one  Smith, 
who  built  the  dwelling  thereon  in  which 
defendant  lived,  and  that  be  placed  in  one 
inclosure  by  a  fence  both  of  these  lots,  and 
for  years  cultivated,  used,  and  occupied  lot 
No.  11  as  well  as  No.  9.  The  two  lots  thus 
surrounded  by  one  Inclosure,  with  the  dwell- 
ing thereon,  evidently  presented  the  appear- 
ance of  a  single  residence  lot.  There  was 
no  evidence  showing  the  Indication  of  any 
line  whatever  between  lots  Nos.  9  and  11. 
It  was  shown  that  several  other  occupants 
went  Into  possession  of  the  land  after 
Smith  vacated;  that  they  used  and  occupied 
both  lots,  9  and  11,  keeping  up  the  one  In- 
closure around  both,  nntll  the  year  1876. 
Tbe  defendant's  husband  during  that  year 
died,  and  his  brother,  according  to  the  tes- 
timony, bought  both  lots  for  tbe  defendant 
paying  his  money  therefor,  taking  deed  to 
himself  at  the  time,  stating  that  be  would 
collect  money  due  his  deceased  brother's 
estate,  and  reimburse  himself  for  the  sum 
thus  expended,  and  would  make  deed  to  the 
defendant.  After  this  purchase,  In  1876,  he 
placed  her  in  possession  of  the  dwelling  and 
the  two  lots,  0  and  11,  which  were  then  In- 
closed by  a  fence,  and  told  her  that  she  own- 
ed both  of  them,  pointing  them  out  to  her. 
After  this.  It  seems,  he  made  her  a  deed, 
which  Included  only  lot  No.  9.  She  did  not 
read  tbe  deed.  She  thought  there  was  real- 
ly one  lot  in  the  entire  inclosure,  knowing 
nothing  about  tbe  division  of  the  town  lots. 
She  went  Into  possession,  repaired  the  fence 
that  Inclosed  the  two  lots,  planted  an  apple 
and  peach  orchard  on  the  same,  honestly  be- 
lieving that  she  owned  both  lots,  having 
paid  a  consideration  for  both,  to  wit,  over 
$200.  She  cultivated  lot  No.  11,  in  dispute, 
and  several  years  during  ber  occupancy  of 
same  rented  It  out,  and  received  rents  there- 
for from  her  tenants.  Upon  this  lot  was 
erected  a  bam  by  one  of  them,  with  the 
privilege  of  his  removing  It  If  he  desired, 
but  he  finally  gave  her  the  bidldlng.  A 
stable  was  also  built  tiiereon.  This  Is,  brief- 
ly, an  account  of  her  occupancy  from  the 
time  she  moved  on  tbe  place  in  Decembv, 
1876,  down  to  the  bringing  of  tills  action, 
more  than  20  yean  thereafter.  It  does  not 
appear  from  tbe  evidence  that  the  railroad 
company  made  any  cUm  to  this  land,  or  In- 
tofered  with  tbe  possession  and  use  thereof 
by  tiie  defendant^  until  the  spring  or  summer 
of  1890,  when  it  sent  agents  there  to  In- 
quire Into  this  tiUe  to  tbe  land  occupied  by 
the  defendant,  Including  the  property  in  dis- 
pute. She  readily  showed  them  the  deed 
that  her  brother-in-law  had  given  her.  and 
the  agents  tiien  Informed  her  that  tt  covered 
only  lot  No.  9.  These  agents  testified  that 
she  made  no  claim  to  lot  No.  11  at  the  time, 
and,  when  they  offered  to  sell,  said  she  was 
not  able  to  pay  for  sakne.  She  testified  that, 
while  she  did  say  that  she  was  not  able  to 
pay  for  it,  she  said  she  bad  been  In  posses- 
sion of  It  for  20  yean,  and  they  told  her  that 
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did  not  make  any  dlfforace;  that  did  not 
glTe  her  title.  This  vas  tbe  flnt  time  she 
knew  tbat  tbe  deed  onlj  covered  a  part  of 
the  property  she  had  purchased.  One  of  tbe 
ageata  offered  to  sell  It  to  her  for  $50,  and. 
In  fals  testimony,  gave  as  one  reason  for 
such  a  low  offer  that  he  wanted  to  avoid 
this  Identical  trouble  tbat  they  were  now 
going  through  with  in  tbls  case. 

We  have  carefully  read  the  testimony  In 
tbls  case,  and  the  above  Is  a  fair  report  of 
It.  In  substance.  Now,  when  the  plaintiff 
closed  bla  testimony,  he  perhaps  made  out  a 
prima  facie  case,  upon  tbe  doctrine  thai 
where  one  buys  a  tract  of  land,  and  receives 
therefor  a  deed,  accurately  describing  It  by 
metes  and  bounds,  and  goes  Into  possession 
thereof,  using  and  occupying  a  portion  of  tbe 
tract  thus  conveyed,  he  has  constmctive  pos- 
session of  the  remainder,  and  it  ripens  Into 
a  prescriptive  title  if  it  be  thus  held  for  ieren 
years  under  color  of  title.  We  do  not  mean 
to  say  tbat  when  bis  testimony  was  closed  a 
prima  Cade  case  was  not  made  out  for  the 
plaintiff,  but  it  was  only  prima  fade,  and 
subject  to  be  rebutted  by  proof.  If  an  ac- 
tion, therefore,  be  brought  by  anch  a  claimant 
of  land,  against  &  party  holding  tbe  ^wper^ 
In  dispute  adversely,  two  defenses  can  be 
set  up:  First,  that  the  plaintiff  never  had 
such  posseB8l<Hi,  dtber  actnal  or  constmctive. 
aa  would  rlpoi  Into  a  title;  and  this  coold 
be  shown  by  proving  adverse  possession  In 
some  otber  party,  althoi«b  defoidant  would 
fall  to  make  ont  ai^  title  for  herself  or  fw 
such  other  persona  holding  adversely,  naln- 
tiff  most  recover  on  the  strength  of  his  own 
title,  and.  If  sudi  pnx^  aa  that  were  offered 
In  defense  to  his  suit.  It  would  show  a  want 
of  prescriptive  tlUe  In  Um;  that  la,  a  want 
of  the  necessary  poasesslMi,  either  actnal  or 
constmctive,  aa  oonid  poaaibly  ripen  Into  ti- 
tle. Anothev  defense  would  be  that  the  de- 
fendant had,  ^or  to  tiie  bringing  of  salt, 
been  in  bona  llde,  peaceable,  and  adverse  poa- 
session  of  t2ie  property,  in  good  fAith.  as 
her  own,  for  20  years;  and  this  would  show 
ber  title  paramount  to  that  of  the  plaintiff, 
oven  If  the  pUdntlff  and  tboae  under  whom 
be  dabna  ever  allowed  any  title  to  the  prem* 
lies  prior  to  ber  pouessitUL  It  is  trae  that 
from  the  testimony  of  the  agents  of  the  rail- 
road company,  who  inquired  Into  the  deeds 
of  defendant,  It  might  have  bem  inferred 
that  while  abe  was  In  possession  she  Tirtnat 
ly  ackmnvle^ed  ownership  In  the  company, 
or  at  least  not  in  herself.  This  would,  per- 
haps, have  beea  a  legitimate  inference,  If 
what  tbe  agente  said  was  all  the  testlm<my  in 
tbe  case.  The  Jury,  howevw,  might  have 
believed  her  version  of  tbe  matter.  The  de- 
fendant gives  a  different  explanation  of  the 
conversatitoi  with  these  agents  from  what 
they  related,— that  whea  they  spoke  about 
her  title  she  Informed  them  of  ber  20  years' 
possession,  and  then  it  was  they  told  her 
that  would  not  avail  her.  If  she  was  thns 
misled,  and  induced  to  use  language  which 
eoold  be  oonstrued  Into  a  qnaal  admission 


that  she  waa  not  holding  bona  fide,  it  would 
by*  no  means  ftdlow  that  the  same  was  ab- 
solutely condusive  tiiat  her  possession  was 
not  bona  fide  and  under  a  claim  of  right,  the 
more  especially  when  ahe  continaed  to  bold 
adverse  possession. 

As  the  case  goes  back  for  a  new  trial,  of 
course  we  do  not  mean  to  express  any  opin- 
ion in  regard  to  the  weight  or  preponderance 
of  this  evidence  ou  elthex  aide;  but  we  call 
attention  to  the  above,  with  the  view  oi  dem- 
onstrating that  tbe  Judgment  of  the  court 
deciding  that  the  evidence  demanded  a  ver- 
dict for  the  plaintiff  was.  In  our  opinion,  er- 
roneous, and  that  he  should  have  submitted 
the  case  for  consideration  by  the  Jury,  giv- 
ing them  in  chaise  the  prlnd^es  of  law  herein 
embodied.  Judgment  ravoMd.  All  tbe  Jna- 
tices  concurring. 


UNITED  BEN.  SOQ  OP  AHBBICA 

FBEBUAN. 

(Supreme  Court  of  Georgia.  July  13,  1900.) 

INaURANCE-ACCIDm<T  POLICY— NOTICB  OP 
INJUBT-TAlIiDRE  TO  SBBVO— WAIVER. 

L  Where  a  contract  of  insurance  between  a 
ben^t  socie^  and  one  of  its  members,  which, 
among  other  things,  covered  accidental  injaties. 
expressly  stipulated  that  "written  notice  from 
the  member  or  his  rniresentative,  and  a  cer- 
tificate from  the  attending  physician,  each  stat- 
ing the  time,  place,  mamm,  and  nature  of  in- 
juiTf  •  ♦  •  muHt  be  received  at  the  prin- 
cipal office  of  the  sodety  •  •  •  within  ten 
days  after  the  date  of  injury,  *  *  •  u  con- 
ditiouB  precedent  to  recovery,"  and  the  insured 
sustained  such  iojuries,  but  failed  to  give  the 
prescribed  notice  thereof  witbin  10  days  from 
the  date  of  the  accident,— it  not  haviDg  been 
impossible  for  him  to  have  done  so.— the  sod- 
ety, in  the  absence  of  a  waiver  on  its  part  of 
the  time  limit  as  to  such  aotice.  Incurred  no 
liability  in  consequence  of  such  accident. 

2.  Tbe  facta  in  this  case  do  not  show  that  it 
was  impossible  for  the  insured  to  have  given 
the  prescribed  notice  within  the  time  limited. 
It  Is  therefore  unnecessary  to  decide  whether 
Impossibility  of  giving  the  notice  within  10  days 
from  the  date  of  the  injury  would  be  a  suffi- 
cient excuse  for  a  failure  to  do  so  within  that 
period. 

3.  One  cannot  be  hdd  to  have  Imj^ledly  waiv- 
ed a  defense  of  the  existence  of  iniicli  he  had 
no  knowledge  at  the  time  he  did  the  act  wUdi 
is  relied  ivon  as  a  waiver  ihatot 

(Syllabus  by  the  Court) 

Bkror  from  dty  court  of  OrUBn;  B.  W. 
Hammond,  Jlidga. 

Action  by  W.  T.  Freeman  agalnat  flie  Unit- 
ed Bowvi^imt  Sodety  of  America  on  an  ae- 
ddent  polity.  From  a  Judgment  In  tevor  of 
plaintiff,  defmdant  brtaigB  error.  Beveraed. 

Shepard  Brown,  for  plaintiff  In  error.  Uoyd 
CHeveland,  for  defendant  In  error. 

FISH,  3.  The  appllcatitm  of  the  plaintiff 
for  monbersfalp  In  the  United  Benevolent  So- 
ciety of  America  contained  the  following  lan- 
guage: **I  also  understand  that  benefits  will 
be  allowed  only  while  I  am  under  the  care 
of  a  duly-accredited  phyddan,  and  that  I 
must  notify  the  sode^  at  the  borne  olBce^  In 
writing,  within  ten  days  from  tbe  oonuneDce- 
ment  <tf  dlsabllltjr,  In  order  to  entltla  me  to 
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benefits."  The  written  contract  of  Ininnuice 
sned  on  was  expressly  made  "sQbJect  to  con- 
ditions on  the  back  bereof."  On  the  back 
of  the  same,  underneath  the  headline.  "Con- 
ditions nnder  Whicb  This  Oerdflcate  la  la- 
Bued  and  Accepted,"  were  14  numbered  para- 
snptaa,  stating  the  conditions.  Hie  first  of 
these  waa:  **Written  notice  from  ttie  mem- 
ber or  hla  r^juresentaUTe,  and  a  certlflcate 
from  the  attending  physician,  eadi  statins 
the  time,  place,  manner,  and  nature  of  In- 
jury, sickness,  or  death,  must  be  received  at 
the  office  of  fb»  aoclety  In  Atlanta.  Georgia, 
within  ten  days  after  the  date  of  Injury,  com- 
mraicement  of  sickness,  or  death,  as  condi- 
tions precedent  to  lecorery.  Benefits  for 
whIA  the  society  la  liable  shall  be  payable 
<mly  after  satisfactory,  direct,  and  afflrmattre 
final  proofs  have  been  received  by  the  society 
]n  Atlanta.  Geo^Ia."  As  the  giving  of  the 
prescribed  notice  within  10  days  from  tbe 
date  of  the  injury  was  expressly  made  a  con- 
dition precedent  to  fta  liability  of  the  tnanr* 
ance  aoclety.  It  liwvltably  follows  that.  If  this 
notice  waa  not  given  within  the  spedSed 
time,  the  society.  In  the  absence  of  a  waiver 
of  the  time  limit  on  Its  par^  would  not  be 
liable,  unless,  perhaps,  tbe  drcumstanera  M.- 
lowing  the  tojory  rendered  It  Impossible  for 
the  notice  to  be  given  wlttiln  tlie  10  daya. 
No  written  notice  of  any  kind  of  the  taijury 
was  given  to  anybody  within  10  days  from 
the  date  of  the  taijury,  and  no  notice,  either 
verbal  or  written,  was  given  to  any  officer 
or  general  agent  of  the  defendant  corporation 
nntU  after  the  10  days  bad  elapsed.  On  ttn 
day  tbe  plalntUf  was  accidentally  hurt,  he 
went  to  Griffin,  to  a  doctor's  office,  to  be 
treated,  and  while  there  sent  for  Slaton.  the 
local  soliciting  agent  and  collector  of  the  de- 
fendant, "and  told  him  to  notify  tbe  company 
that  [the  plalntltn  was  hurt,"  which  Slaton 
promised  to  do.  Slaton,  however,  forgot  to 
notify  tbe  society  until  more  than  10  days 
bad  elapsed  since  tbe  plaintltC  received  tbe 
Injury;  and  when  be  did  notify  It  he  neither 
stated  the  time,  place,  nor  the  manner  and 
nature  of  the  injury.  Even  if  the  notice 
which  be,  acting  for  the  Insured,  gave  the 
insurance  society,  could  be  held  Bufhclent  in 
other  respects,  It  was  not  given  within  the 
prescribed  time,  and  therefore  could  not  avail 
the  insured,  unless  the  society  waived  com- 
pliance with  the  condition  as  to  time.  The 
plaintiff  does  not  contend  that  the  verbal 
request  which  he  made  of  Slaton  was  notice 
to  tbe  defendant  corporation  of  his  injury, 
and  it  Is  evident  that  notice  to  the  mere  local 
and  collecting  agent  of  the  society  at  Griffin 
would  not  be  notice  to  the  society  at  Its 
home  office  In  Atlanta.  The  effect  of  the 
request  which  tbe  pialntlfT  made  of  Slaton 
was  that  Slaton  should  act  as  his  agent  In 
notifying  the  society.  Slaton  failed  to  so  act 
until  the  time  prescribed  within  which  to 
give  the  specified  notice  had  expired.  9o  a 
condition  upon  which  the  defendant's  liability 
was  dependent  was  not  compiled  with. 
2.  The  plaintiff  contends  that  notwith- 


standing this,  the  defendant  is  liable,  for  two 
reasons:  First,  because  "plaintiff  was  totally 
incapacitated,  on  account  of  tbe  accident, 
from  attending  to  any  business,  or  from  writ- 
ing to  the  company  to  give  them  any  notice 
of  the  injury,  for  more  than  ten  days,  and 
did  write  them  and  furnish  proofs  as  soon 
aa  he  was  able  to  do  so";  second,  because 
"the  defendant  compai^  waived  any  notice  of 
the  Injury  within  the  ten  days  by  sending  out 
proofs  to  be  filled  after  the  ten  days  had  ex- 
pired." We  deem  It  unnecessary  to  determine 
whether  m  not  Imposdhlllty  of  glvtaig  the 
notice  within  the  time  limited  wonld  be  a 
sufficient  ocuse  for  a  fbUore  to  do  so,  for 
we  do  not  tbhik  that  the  evidence  la  sufficient 
to  show  that  the  plaintiff  could  not  have  giv- 
en the  notice  D^thln  the  prescribed  time.  It 
probably  would  have  been  Inconvenient  for 
him  to  have  done  ao^  and.  In  order  to  have 
done  so,  he  might  have  had  to  get  aome  one 
else  to  write  for  him;  bnt  that  he  waa,  as  con- 
tended bj  hla  ooonsel.  for  more  than  10  days 
after  the  Injury,  totally  Incapadtated  to  give 
the  notice  to  the  defendant,  does  not  appear 
tcvm  the  testimony.  On  the  very  day  that 
he  received  the  Injury  he  vent  from  bis 
home  into  the  city  of  Griffin,  and  to  a  phy- 
sician's office,  In  order  to  be  treated,  and 
while  there  sent  for  Slaton  and  told  him  to 
notify  the  Insurance  society  that  he  waa  hurt 
He  had  not  lost  the  use  of  his  mental  facul- 
ties, for  he  realized  both  the  necessity  for 
getting  medical  treatment  and  the  necessity 
tor  promptiy  notifying  flie  defendant  corpora- 
tion of  his  Injury,  and  he  went  to  the  office 
of  the  physician  of  his  choice  to  be  treated, 
and  while  In  the  doctor's  office,  sent  for  Sla- 
ton, and  asked  him  to  notify  the  society  of 
the  Injury  which  he  had  sustained.  After 
this  he  sometimes  went  from  his  home  to 
Grlflln  to  see  the  physician,  and  sometimes 
the  doctor  went  out  to  see  him.  He  testifies 
that  he  "did  not  forget  to  notify  tbe  com- 
pany," but  '^notified  Slaton,  and  relied  on  him 
to  notify  the  society";  that  he  "understood 
that  [he]  was  required  to  give  written  notice, 
but  expected  Slaton  to  do  It  for"  him.  We 
think  this  testimony  shows  that  he  failed  to 
notify  the  society  within  the  time  prescribed, 
not  because  it  was  Impossible  for  him  to  do 
so,  but  because  he  relied  upon  and  expected 
Slaton  to  do  It  for  falm.  True,  he  did  testify; 
"I  was  prostrated  from  my  Injury.  I  was 
not  in  mental  or  physical  condition  to  think 
about  giving  the  company  notice  in  writing 
of  my  Injury.  I  gave  the  notice  as  soon  as  f 
was  able  to  do  so."  But  tbe  first  part  of  this 
statement  Is  Inconsistent  with  tbe  fact  that 
De  went  to  his  physician's  office  In  order 
to  be  treated,  and  the  latter  part  of  It  Is  In. 
consistent  with  the  fact  that  he  actually 
did  think  about  giving  the  notice,  and  sent 
for  Slaton,  and  asked  and  expected  him  to 
elve  the  written  notice  for  him.  The  fact 
that  the  accident  caused  him  to  temporarily 
lose  tbe  sight  of  one  eye,  and  rendered  It  for 
a  time  imprudent  and  probably  dangerous  for 
blm  to  use  the  other,  did  not^^uider  it  rim- 
Digitized  byVjOOglC 


766 


30  SOUTHEASTERN  REPOBTEB. 


(Ga. 


possible  for  him  to  give  the  lequlslte  notice 
to  the  Insurance  society  during  the  time  tliat 
be  was  thus  disabled.  He  could  have  had 
some  one  else  to  write  for  him.  Probably  he 
could  have  got  his  physician  to  do  this  (or 
him,  especially  as,  by  the  conditions  of  the 
contract,  a  certificate  from  the  attending 
physician  containing  the  same  Information  as 
that  to  be  given  In  the  notice  from  the  in- 
sured was  required.  If  the  accident  had  re- 
sulted in  the  total  and  permanent  loss  of  the 
sight  of  both  eyes,  the  necessity  for  giving 
the  prescribed  notice  would  still  have  existed. 
Many  accident  insurance  policies  provide  for 
the  payment  of  a  specified  sum  of  money 
for  the  total  loss  of  sight,  and  yet  require 
written  notice  of  the  injury  to  be  given  the 
insurance  company  within  a  certain  period  ot 
time.  So,  granting  that  it  was  impossible  for 
the  insured  to  use  his  eyes  at  all  during  the 
10  days,  we  do  not  think  this  fact  would  be 
sufficient  to  excuse  a  noncompliance  with  the 
condition  as  to  giving  the  notice  during  that 
period  of  time.  The  evidence  was  not  suffi- 
cient to  support  a  finding  that  it  was  impos- 
sible for  the  plaintiff  to  give  the  notice  to 
the  society  within  10  days  from  the  date  of 
his  Injury. 

3.  Under  the  circumstances  disclosed  by 
the  evidence,  did  the  society,  by  sending 
out  the  blank  forms  to  be  filled  out  by  the 
plalntiif  and  returned  to  it,  waive  the  giv- 
ing of  tlie  required  notice  within  10  days 
from  the  date  of  the  Injury?  There  is  un- 
doubtcdiy  much  excellait  authority  for  hold- 
ing that  If  the  society,  with  full  knowledge 
of  the  facts,  required  the  beneficiary  under 
the  contract  of  insurance  to  do  some  act  or 
Incur  some  expense  or  trouble  which  was  in- 
consistent with  the  claim  that  the  contract 
had  become  Inoperative,  In  consequence  of  a 
breach  of  the  condition  as  to  the  time  with- 
in which  the  notice  should  be  given,  then  it 
Impliedly  waived  this  defense.  But  certainly 
no  one  can  be  held  to  have  Impliedly  waived 
a  defense  of  the  existence  of  which  he  had 
no  knowledge  at  the  time  he  did  the  act 
which  he  relied  upon  as  a  waiver  thereof. 
One  cannot  be  held  to  have  waived  some- 
thing of  the  existence  of  which  he  was  Ig- 
norant. "Acts  ordinarily  amounting  to  a 
waiver  of  a  forfeiture  will  not  have  that  ef- 
fect, in  the  absence  of  knowledge  of  the  for- 
feiture." 28  Am.  &  Eng.  Enc.  Law,  527.  In 
Bennecke  v.  Insurance  Co.,  105  V.  S.  3S9. 
26  L.  Ed.  290,  Wood,  J.,  said:  "A  waiver 
of  a  stipulation  in  an  agreement  must,  to  be 
efTectual,  not  only  be  made  intentionally, 
but  with  knowledge  of  the  circumstances. 
This  Is  the  rule  when  there  is  a  direct  and 
precise  agreement  to  waive  the  stipulation. 
A  fortiori  is  this  the  rule  when  there  is 
no  agreement,  either  verbal  or  In  writing,  to 
waive  the  st^ulatlon,  but  where  It  la  aonght 
to  deduce  a  waiver  from  the  conduct  of  the 
party."  It  doe*  not  appear  from  the  evt< 
dence  that  the  aoclety,  at  the  time  that  It 


sent  to  the  plaintiff  the  blank  forms  for  the 
prescribed  notice,  knew  that  10  days  bad 
elapsed  since  th^  accident  occurred.   So  far 
as  appears  from  the  evidence,  the  only  infor- 
mation which  it  had  in  reference  to  the  acci- 
dent was  that  contained  In  the  letter  from 
Slaton  to  Its  secretary.   In  this  letter  Slaton 
simply  stated  that  "W.  T.  Freeman  received 
a  very  bad  accident  several  days  since,  and 
requested  me  to  notify  you,  but  the  matter 
escaped  my  mind  until  now,"  and  requested 
the  secretary  to  "kindly  send  [Freemaja]  a 
preliminary  blank."    Upon  receipt  of  this 
letter  the  letter  from  the  society  to  Free- 
man, Inclosing  the  blank  forma,  was  written. 
Information  that  the  accident  had  occurred 
"several  days  since"  was  not  tantamount  to 
information  that  10  days  had  elapsed  since 
Its  occurrence.     The  expression  "several 
days"  might  have  meant  2  or  3  days,  or  any 
number  of  days  less  than  10.    When  the 
letter  from  the  society  to  Freeman  was  Intro- 
duced in  evidence,  there  appeared  npon  it 
the  following  memorandum,  written  with 
a  lead  pencil,  "Notice  late."    The  plaintiff 
contends  that  this  memorandum  shows  that 
the  society  knew  when  this  letter  was  writ- 
ten that  the  time  within  which  the  notice 
required  by  the  contract  should  have  been 
given  had  expired.    We  do  not  think  so. 
The  memorandum  was  no  part  of  the  letter, 
and  it  did  not  appear  when  or  by  whom  It 
was  made,  nor  whether  it  was  on  the  letter 
when  the  same  was  received  by  the  Insured 
or  not.    Even  treating  It  as  a  part  of  the  let- 
ter, its  meaning  Is  by  no  means  dear.  It 
does  not  necessarily  mean  that  the  writer 
of  the  letter  knew  that  10  days  had  elapsed 
since  the  date  that  Freeman  waa  injured. 
From  Slaton's  letter,  the  secretary  of  the 
society  knew  that  Slaton  had  not  promptly 
complied  with  Freeman's  request  to  notify 
the  society  of  the  Injury  which  he  had  sus- 
tained, and  the  purpose  and  meaning  of  the 
memorandum  might  have  been  simply  to  let 
Freeman  know  that  the  reason  why  the 
society  had  not  sooner  sent  him  the  blank 
forms  was  because  Slaton  had  delayed  in  no- 
tifying It  of  the  Injury.   Bo,  even  admitting 
that  this  memorandum  waa  made  by  the 
official  of  the  society  who  wrote  the  letter, 
we  do  not  think  it  Is  sufficient  to  show  that 
the  society  then  knew  that  the  time  limit 
had  expired  before  it  received  Slaton's  let- 
ter.   It  certainly  does  not  seem  sufficient  to 
show  that  the  insurance  society  had  full 
knowledge  of  the  fact  that  the  time  for 
giving  the  notice  under  the  contract  had 
elapsed,  and  without  full  knowledge  of  this 
fact  there  could  be  no  implied  waiver  of 
the  time  limit   He  who  Invokes  the  doctrine 
of  implied  waiver  carries  the  burden  of 
showing  the  existence  of  the  facta  neces- 
sary to  constitute  such  a  waiver.   In  this 
case,  for  the  reasons  stated,  we  are  of  opin- 
ion that  the  plaintiff  failed  to  successfully 
carry  this  burdeiL  Judgment  reversed. 
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BXBOUTORB— POWERS  D«DBR  WILL— LOAN— 
LUBIUTT  OF  B8TATB. 

1.  Under  a  will  glTing  the  executor  power, 
ehoold  it  be  neceasajr,  to  raise  in  snch  way  as 
It  seems  best  to  him  a  sn£9cient  amount  of 
money  to  pay  the  debts  of  the  testator,  the  ex- 
ecutor is  authorised  to  borrow  money  for  the 

{tarpose  of  paying  such  debts,  and  to  secure  the 
oa.nbT  mortgage  or  security  deed. 

2.  Where  money  is  borrowed  under  snch  pow- 
er. It  is  not  incumbent  on  the  lender  to  ascer- 
tain whether  there  are  debts  ot  the  testator  or 
not;  the  loan  b^g  made  within  a  reasonable 
time  after  the  death  of  the  testator  and  the 
probate  of  the  will. 

3.  If,  under  snch  power,  the  executor  borrows 
more  money  tiiao  is  necessary  to  pay  the  debts, 
the  estate  is  liable  to  the  lender  for  the  fall 
amount,  where  there  is  no  fraud  or  collusion 
between  the  executor  and  the  lender,  and  wtiere 
the  latter  has  no  notice  of  the  amount  of  the 
debts.  The  legatees  mnst  look  for  rdmbnrse- 
ment  to  the  executor  indiTidnally. 

4.  Under  the  will  and  the  commercial  practice 
in  this  state,  the  authority  to  raise  money  as 
above  indicated  necessarily  Implies  the  power. 
In  borrowing  money,  to  contract  to  pay  attor- 
ney's fees  in  the  event  it  should  be  necessary 
to  collect  the  debt  by  suit;  snch  contract  be- 
ing, however,  enforceable  only  when  the  per- 
son mahing  the  same  files  a  plea  and  fails  to 
sustain  It. 

(SyUaboa  by  the  OonrL) 

Error  ftom  city  court  of  Atlanta;  A.  B. 
Oalhoun,  Judge. 

Action  by  the  American  Trust  ft  Banking 
Oompany  agtinst  A  A  Fletcher,  executor. 
Jnd^ent  for  plalntJIE.  Defendant  brings 
error.  Affirmed. 

P.  F.  Smith  and  R.  B.  Shropshire,  for 
plaintiff  Id  error.  W.  D.  Ellis  and  Gray, 
Brown  &  Bandolph,  for  defendant  In  error. 

SIMMONS,  O.  J.  In  August  1882.  Mr^ 
Fletcher  made  and  executed  a  will.  She 
died  and  the  will  was  probated  in  October 
of  the  same  year.  In  her  will  she  appoint- 
ed her  husband,  A.  A.  Fletcher,  her  executor. 
The  first  Item  of  the  will  was  as  follows: 
"I  desire  that  all  my  debts,  should  I  owe 
any,  be  juid  as  soon  as  practicable  by  my 
executor  after  my  death.  He  Is  authorized 
to  use  any  money  that  I  may  leave  for  tills 
purpose,  or,  should  It  be  necessary,  to  raise 
a  Bufflclent  amount  of  money  for  this  pur- 
pose In  snch  way  as  seems  best  to  him." 
By  another  item  of  the  will  the  executor 
was  given  general  power  and  control  of  the 
estate,  with  full  authority  to  Invest  funds, 
change  investments,  make  new  Investments, 
seU  property,  and  buy  other  property.  He 
was  not  to  be  required  to  malce  an  inven- 
tory of  the  estate  or  to  make  returns  as  ex- 
ecutor, and  he  was  authorized,  to  execute 
any  of  the  powers  conferred,  "without  order 
of  court  and  privately,  without  publication 
or  public  sale,  and  as  to  him  seems  best 
for  the  beneficiaries."  Fletcher  qualified  as 
executor,  and  as  such  applied  to  the  Ameri- 
can Trust  &  Banking  Company  for  a  loan 


of  money  with  Which  to  pay  off  the  debts 
of  tlie  estate,  representing  to  ttie  officers  of 
the  company  that  the  debts  amounted  to 
14,700.  The  company  on  February  16,  IS&i, 
loaned  hbn  tte  money,  taking  bis  note,  as 
executor,  for  $4,700^  due  February  le,  1880. 
and  also  a  number  of  coupon  interest  notes, 
with  agreement  that,  npcm  a  failure  tp  pay 
any  of  these  interest  notes  upon  maturl^, 
the  entire  Indebtedness  should  become  at 
once  da&  The  notes  also  stipulated  for  the 
payment  of  10  per  cent  attorney's  feet  In 
Uie  event  the  notes  had  to  be  collected  by 
suit  To  aacnre  these  notes  the  executor, 
as  such,  executed  a  deed  to  certain  land  in 
the  city  of  Atlanta.  The  Interest  note  fall- 
ing due  In  August  1607.  was  not  paid  at 
maturity,  and  In  February,  1S08,  suit  was 
brought  la  the  dty  court  of  Atlanta  against 
the  executor  upon  the  principal  note  and 
npon  the  unpaid  Interest  notes.  The  plain, 
tiff  prayed  a  general  Judgment  against  the 
executor,  binding  the  estate,  for  a  special 
lien  upon  the  land  conveyed  by  the  secnrity 
deed,  and  for  attorney's  fees.  The  executor, 
answering  the  petition,  admitted  the  execu- 
tion of  the  notes  and  deed,  but  denied  that 
the  estate  of  his  testetrix  was  liable  for 
the  debt  He  claimed  that  the  debt  was  his 
individual  debt  and  that  the  plaintiff  bad 
no  right  to  a  special  lien  on  the  land,  or  to 
a  Judgment  against  the  estate  for  attorney's 
fees.  The  case  was  submitted  to  the  trial 
Judge  without  a  Jury,  and  he  passed  upon 
all  questions,  both  of  law  and  of  fact  The 
executor.  In  his  testimony,  admitted  borrow- 
ing the  ¥4.700  from  the  plaintiff,  but  testi- 
fied that  when  be  obtained  the  money  the 
estate  owed  but  $3,400.  One  of  the  officers 
of  the  company  testified  that  the  executor 
represented  to  him,  when  the  money  was 
loaned,  that  the  estate  owed  debte  to  the 
amount  of  $4,700.  The  court  rendered  Judg- 
ment against  the  estate  for  the  principal, 
interest  attorney's  fees,  and  costs,  and  set 
up  the  special  lien  on  the  land.  The  execu- 
tor moved  for  a  new  trial.  The  motion  was 
overruled,  and  the  executor  excepted. 

Three  questions  are  Involved  In  this  case: 
(1)  Did  the  executor  have  power  under  the 
win  to  borrow  money,  and  secure  the  debt 
by  deed  or  mortgage?  (2)  Having  such  pow- 
er, could  he  borrow  more  than  the  amount 
of  the  debte  of  the  testatrix,  so  as  to  make 
the  contract  binding  upon  the  estete,  not 
only  to  the  amount  of  the  debts,  but  to  the 
full  amount  borrowed  by  him?  (3)  Was  he 
authorized  to  contract  for  the  payment  of 
attorney's  fees  in  the  event  It  should  be 
necessary  to  collect  the  debt  by  suit?  We 
have  no  doubt  but  that  all  these  questions 
may  be  answereu  In  the  affirmative,  under 
the  rules  governing  the  power  given  the  ex- 
ecutor by  this  wiU. 

1.  The  will  Is  clear  and  explicit  that  the 
executor  had  power,  in  case  It  was  neces- 
sary, to  raise  money  In  such  way  as  seemed 
best  to  him,  for  the  purpose  of  paying  the 
debte  of  his  testatrix.  When  the  executor. 
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In  the  admlnlBtratton  of  the  araets  of  the 
estate,  ucertained  that  It  was  necessary  to 
raise  money  to  pay  the  debts  of  tue  estate, 
be  had  full  power  to  do  so.  It  Is  a  well- 
recognized  principle  of  law  that,  where  pow- 
er Is  given  to  raise  or  borrow  money,  the 
power  to  secure  the  loan  Is  necessarily  Im- 
plied. The  will  having  given  power  to  the 
executor  to  raise  money  to  pay  the  debts  of 
the  estate,  he  had  also  the  power  to  secure 
the  loan  by  deed  or  mortgage;  otherwise, 
he  might  have  been  nnable  to  successfnlly 
execute  the  power  expressly  given  him  by 
the  will.  The  executor  had,  therefore,  not 
only  the  power  to  raise  money  for  the  pui^ 
poBe  of  paying  the  debts  of  bis  testatrix, 
but  also  the  power  to  secure  the  loan  by  deed 
or  mortgage. 

2,  3.  The  question  next  arises,  how  much 
could  the  executor  borrow,  and  to  what  ex- 
tent would  the  estate  be  bound  where  he  ex- 
ceeded his  authority?  We  agree  with  coun- 
sel for  the  plalntlflt  In  error  that  the  executor 
had  power  to  borrow  no  more  money  than 
was  necessary  to  pay  the  debts,— that  his 
power  was  restricted  to  the  exact  amount  of 
the  debts.  We  do  not,  however,  ^ee  with 
htm  that  as  the  estate  owed  but  $8,400,  and 
the  executOT  borrowed  HJOO.  the  estate  was 
liable  for  $3,400  only,  the  balance  being  the  in- 
dividual  debt  of  the  execntw.  Were  this 
the  correct  view  of  the  law.  It  would  put  ui>- 
on  every  lender  of  money  to  an  executor  with 
similar  powers,  and  upon  every  purchaser 
from  an  executor  who  had  power  to  sell  to 
pay  debts,  the  burden  of  Inquiring  Into  the 
amount  and  the  validity  of  the  debts  of  the 
estate.  The  law  does  not  cast  such  a  bur- 
den upon  lenders  or  purchasers  dealing  with 
executors  who  have  powers  such  as  those 
given  in  this  wlU.  Where  such  powers  are 
given,  the  testator  constitutes  the  executor 
his  agent  to  borrow  or  to  sell,  and  binds  his 
estate  for  the  acts  of  the  agent  or  ezecntur 
done  within  the  scope  of  the  business  In- 
trusted to  him.  He  alone  knows  the  amount 
and  validity  of  the  claims  against  tiie  estate, 
and  where  the  money  Is  borrowed  or  tiie  sale 
made  a  short  time  after  the  probate  of  the 
will,  and  within  the  statute  of  limitations 
of  not^  accounts,  or  specialities,  nearly  all 
the  antborltlee  agree  that  it  is  not  Incum- 
beat  oa  the  lender  or  purctamsa  to  make  In- 
quiry as  to  the  amount  or  valldt^  of  the 
claims  against  the  estate.  If  the  ctmtract  w 
transaction  la  fne  frmn  fraud  and  coUnslon, 
and  the  purchaser  or  leader  baa  no  notice 
of  the  amount  of  the  debts,  the  estate  la 
bound.  Of  course,  If  the  lender  or  purchaser 
colludes  with  the  executor,  or  has  notice  of 
the  amount  of  the  debts,  and  aitera  Into  the 
transactloo  to  defraud  the  estate,  or  lends 
more  money  or  purchases  more  property  than 
is  neceasaiy  to  pay  the  debts,  the  estate  Is 
not  bound.  As  early  aa  the  first  Tiriume  of 
the  r^orte  of  the  dedsiotts  of  this  comt,  in 
the  case  of  Bond  t.  Zeii^er,  1  Ga.  824,  we 
And  a  recognition  of  thla  principle.  There 
^tae  executrix,  under  a  power  authorising  the 


sale  of  property  to  pay  debts,  sold  certain 
property  to  Bond  &  Murdoch  who  were  credi- 
tors of  the  estate.  The  amount  of  their  debt 
was  allowed  them,  and.  the  property  having 
sold  for  more  than  this  amount,  the  balance 
was  paid  In  caali.  The  property  was  after- 
wards levied  upon  by  other  creditors  of  the 
estate,  who  contended,  am«ig  other  things, 
that  the  purchasers  were  bound  to  ascertain 
the  amount  of  the  debts  due  by  the  estate. 
This  court  held  (page  344)  that  In  such  cases 
purchasers  are  not  "required,  before  buying, 
to  look  into  the  accounte  of  the  executor  to 
ascertain  that  he  Is  faithfully  administering 
his  trust  The  law  presumes  this  in  his  fa- 
vor." It  Is  true  that  the  sale  was  of  personal 
property,  and  It  may  be  said  that  the  execu- 
tor, having  title  thereto  by  virtue  of  his  of- 
fice, could  have  sold  It.  even  without  the 
power  given  by  the  will;  but  we  find  tbe 
same  principle  recognized  In  cases  where  the 
ssle  was  of  real  property.  In  2  Perry,  Troste 
(5th  Ed.)  I  800,  it  Is  said:  "The  purchaser 
need  not  Inquire  into  the  necessity  of  a  sale. 
Bven  express  notice  of  the  entire  contents  of 
a  will  cannot  affect  a  purchaser  of  a  chattel; 
for  a  purchaser  of  real  estete  under  a  power 
of  sale  to  pay  debto  is  not  bound  to  investi- 
gate whether  there  are  debts,  nor  to  see  to 
the  application  of  the  purchase  money.  And, 
as  all  personal  property  is  bound  for  the  pay- 
ment of  debts,  a  purchaser  Is  not  bound  to 
know  whether  there  are  debts  or  not,  nor 
to  see  to  the  application  of  the  purchase 
money."  In  Larue's  Heirs  v.  Larue's  Elx'ra, 
8  J.  J.  Marah.  157,  the  executors  **were  only 
authorized  to  sell  so  much  land  as  was  neces- 
sary to  raise  funds  to  pay  the  debts."  They 
transcended  these  powers,  and  sold  more  land 
than  was  necessary  to  pay  tbe  debts.  Tbe 
court  said:  "The  will  •  •  •  gave  them 
authority  to  sell  tot  the  purpose  of  paying 
debto.  If  they  abused  or  transcended  their 
authority,  tb^  are  responsible  to  the  heirs 
or  devisees;  but  bona  fide  pnnihaaen  from 
them  or  their  Taidees  cannot  be  affected,  un- 
less they  have  notice  of  tiie  Improper  con- 
duct of  the  executors.  What  debto  [the 
encntor]  owed,  or  how  much  land  it  was 
necessary  to  sell  to  pay  them,  were  matters 
of  which  tbe  esncutora  should  Judge,  and  up- 
on whJeb  they  alone  were  competent  to  de- 
cide. The  testator  reposed  ctrnflduce  In  them 
and  gave  them  anthorl^  to  act,  and  there- 
by Btiangert  were  Invited  to  entwtain  con- 
fidence. It  would  therefore  be  unjust  to 
permit  strangers,  who  purchased  In  good 
faith,  to  sustain  Injury  from  the  frauds  of  the 
ezecutivs."  In  Bntherford's  Heirs  t.  Oatfc's 
Heirs,  4  Bush,  27,  it  was  said:  "When  a  will 
directs  Che  sale  of  real  estate.  If  necessary, 
tar  the  payment  of  all  the  testator's  debto  or 
legades,  a  purduuer  at  any  audi  siUe.  not 
bdng  presumed  to  know,  or  to  be  able  by 
reasonable  diligence  to  know,  the  condltkn 
vt  the  estate  or  the  extent  of  Ito  l^ddited- 
ness  of  ito  assets,  should  be  iffotected  In 
his  pnrcliase,  wbsiever  made  In  good  fatth. 
without  notice,  actual  or  constmctiveb  of  the 
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latent  fact  that  there  was  no  necessity  for  the 
Bale,  and  coDseqnent  want  of  author!^  to 
make  It  If  this  were  not  so,  prudent  men 
would  not  bid  a  fair  price  at  such  sales."  In 
Oamett  t.  Macon,  6  Call,  308,  Chief  Justice 
Marshall  said  (page  302):  "The  purchaser 
[of  chattels]  is  not  bound  to  make  any  In- 
quiry. The  general  power  of  the  executor 
to  sell  protects  him  in  buying,  but,  if  be  buys 
with  notice  that  the  sale  is  a  breach  of  trust, 
the  property  remains  charged  with  it  I  feel 
much  difficulty  in  resisting  the  application 
of  tbis  principle  to  freehold  estates  charged 
-with  the  payment  of  debts.  It  would  seem 
to  me  as  if  the  inquiry  must  always  be  into 
the  fact  The  question  must  always  be,  Is 
the  sale,  taking  Its  object  into  view,  a  breach 
of  trust?  And  are  the  circumstances  such  as 
to  charge  a  purchaser,  having  express  notice, 
with  a  participation  in  the  breach?  The  pur- 
chaser of  a  chattel  bom  an  executor,  with 
notice  that  no  debts  are  due,  or  in  payment 
of  his  own  debt  seems  to  me  to  present  the 
same  questions."  And  It  was  held  by  Brett, 
L.  J.,  in  Be  Tanqneray-WilUaame.  20  Ch.  DlT. 
466,  482:  "The  question  whether  the  pnr- 
chaiMr'a  title  [to  real  estate  charged  with  the 
payment  of  debto]  would  be  bad  It  there 
were  not  in  fact  any  debts,  supposing  the 
time  which  has  elapsed  not  to  be  too  long, 
la  determined  by  StiroughlD  t.  Anstey,  1  De 
Gez,  M.  ft  G.  636,  which  Is  an  anthority  tor 
■aytng  that  If  there  Is  a  chai^  of  debts  upon 
the  pntper^,  then,  If  the  purchaser  has  no 
knowledge  that  there  are  no  debts,  he  has, 
except  nnder  peculiar  clicmnstances,  a  right 
to  awome  that  there  are  debts,  and  that  his 
title  Is  good,  whethw  there  are  or  are  not 
debts  In  fact  So  far,  therefore,  from  Its  be- 
ing prudent  In  him  to  ask  this  question,  It  is 
Imprudent  to  ask  It.  nnless  there  has  been 
anffident  lapse  of  time  to  call  upon  him  to 
make  that  requisition."  See,  also.  Smith  t. 
Hennins,  10  W.  Va.  5u0,  640;  11  Am.  ft 
Eng.  Bnc.  Law  (2d.  Ed.)  p.  1053,  and  notes. 
These  anthoritles  clearly  show  that  this 
principle  applies  as  well  to  the  sale  of  land 
chafed  with  debts  as  to  the  sale  of  person- 
alty. The  cases  cited  deal  with  sales  by  the 
executor,  but  there  Is,  In  our  opinion,  no 
difference  as  to  this  matter  between  a  sale 
nhder  a  power  to  sell  to  pay  debts,  and  a 
mortgage  given  to  secure  a  loan  under  a 
IMwer  to  raise  money  to  pay  debts.  It  Is 
Incumbent  on  the  lender  to  ascertain  the  pow- 
er of  the  executor  nnder  the  will,  and,  If 
the  will  glTes  the  power  to  raise  money  to 
pay  debts,  it  Is  not  necessary  for  the  lender 
to  inquire  Into  the  amount  of  the  debts,  or 
Into  the  validity  of  the  claims  against  the 
estate.  Where  the  loan  ts  made  a  long  time 
after  the  death  of  the  testator,  so  that  there 
Biases  a  presumption  that  the  debts  have  all 
been  paid,  the  estate  Is  not  bound  beyond  the 
amount  of  the  debts  actually  owed.  The  ex- 
piration of  a  long  period  of  time  after  the 
qualiflcatloD  of  the  executor  would  be  suffi- 
cient to  put  the  lender  upon  inquiry  aa  to 
whether  there  are  debta.  In  the  present  caae 
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the  loan  was  made  within  18  months  after 
the  probate  of  the  will,  and  no  fraud  or  col- 
lusion or  notice  of  the  amount  of  the  debts 
on  the  part  of  the  mortgagee  was  Intimated 
in  the  record.  The  executor  had  the  power 
to  borrow  the  money  to  pay  the  debts  of  tbe 
estate,  and  the  lender  had  the  right  to  pre- 
sume that  this  power  was  properly  exercised. 
Not  only  was  the  executor  the  sole  judge  of 
the  amount  of  the  debts,  but  he  alone  knew 
of  the  amount  of  funds  of  the  estate  which 
were  available  to  pay  those  debts.  In  order 
to  determine  tbe  necessity  for  the  loan.  It 
was  necessary  to  know,  not  only  the  amount 
of  tbe  debts,  but  also  the  amount  of  funds 
already  on  hand  which  were  available  to  pay 
the  debta.  Into  these  matters  we  think  the 
lender  was  under  no  duty  to  Inquire.  He  was 
protected,  having  loaned  the  money  In  good 
faith  and  wttiiont  notice,  although,  as  mat- 
ter of  fact  the  amount  loaned  exceeded  the 
amount  of  the  debts  of  the  estate. 

4.  The  power  of  the  executor  to  raise 
nuHiey  necessarily  Implied  anthority  to  secure 
the  loaxi.  We  think  It  also  necessarily  Im- 
plied the  authority  to  make  a  contract  to  pay 
the  lendM'  10  per  cent  attorney's  fees  In  case 
the  debt  had  to  be  collected  by  suit  Con- 
tracts to  pay  attorney's  fees  have  been  held 
good  by  this  court,  and  are  recognised  by  our 
C^e  (ClT.  CoHa,  f  S667).  They  are,  however, 
not  enforceable  unless  the  tmxty,  when  sued, 
flies  a  plea  and  falls  to  sustain  It  This  court 
has  held  that  the  insertion  of  a  at^ulatlon 
for  the  payment  of  attorney's  fees  does  not 
Hettxvy  the  negotlablU^  of  a  promissory  note. 
It  seems  now  to  be  the  general  practice  In 
this  state  for  the  borrower  of  money  to  In- 
sert In  his  note  or  contract  an  obligation  to 
pay  attorney's  fees  In  caae  the  debt  has  to 
be  collected  by  law.  The  power  given  the 
execntOT  In  the  present  ease  implied  author- 
1^  to  raise  tlie  money  In  any  proiwr  and 
usual  way,  and  the  agreement  to  pay  at- 
torney's fees  was  not  Improper  or  unusuaL 
We  therefore  hold  that  the  executor,  having 
power  under  the  will  to  raise  the  money  in 
such  manner  am  seemed  best  to  him,  had  au- 
thorl^  to  contract  for  the  payment  of  at- 
torney's fees  if  the  note  given  had  to  be  col- 
lected by  suit  Judgment  aflhmed.  All  the 
junticea  ccmcnrring. 


RAT  V.  ATLANTA  TRUST  ft  BANKING  CO. 

(Supreme  Gonrt  of  Geor^a.    July  13,  1000.) 

BXBCDTION-CLAIHS  OF  THIRD  PBRSON— DS- 
liAT— DAHAOBS. 

1.  Where,  upon  the  trial  of  -  a  claim  case, 
after  evidence  has  been  iutrodaced,  tbe  claim  is 
withdrawn,  and  the  plaintiff  In  fi.  fa.  teoderg 
en  issne  asking  damages  against  tbe  claimant 
for  having  made  the  claim  for  delay  only, 
and  this  luae  In  tried,  and  a  verdict  given 
agaioBt  the  claimant  for  damages,  the  court 
cannot  consider  complaints,  In  the  motion  for  a 
new  trial  of  the  damage  caae,  of  rullnKs  made 
in  the  trial  of  the  claim  case.  When  the  claim 
Is  withdrawn,  and  the  new  Issne  made  up  of 
whether  the  claim  was  Interposed  for  adi^ 
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011I7,  the  latter  Is  Beimrate  and  distinct  from 
the  former. 

2.  In  the  trial  of  this  Issne  of  whether  the 

clBim  was  made  for  dela?  ooly,  It  was  not  error 
to  refuse  to  allow  counsel  for  the  claimant  to 
tostif7  as  to  what  would  have  been  the  testi* 
monr  of  hiB  client  In  the  claim  case  if  the  court 
had  allowed  the  case  to  be  reopened  and  such 
evideoce  introduced. 

3.  In  the  trial  of  such  issue,  evidence  that  the 
cloimant  bad  in  two  other  cases  filed  claims  to 
diHerent  tracts  of  land,  levied  on  by  different 
parties,  and  had  afterwards  withdrawn  those 
claims,  is  not  admissible,  although  such  tracts 
of  land  were  embraced  in  the  same  deed  nnder 
which  she  claimed  in  this  case. 

4.  In  the  present  case  there  was  no  evidence 
to  aathorize  a  charge  that  "if  the  claimant 
made  this  claim  in  the  first  instance  in  the 
honest  belief  that  her  title  was  good,  and  aft- 
erwards became  convinced  that  it  was  not  good 
and  ought  not  to  prevail,  but  did  not  withdraw 
her  claim  as  soon  as  such  discover;  was  made 
and  the  forms  of  law  would  admit,  she  would 
be  liable  for  damages,  jast  as  tiiongh  the  claim 
was  made  for  delay  onlj  in  the  first  instance." 

5.  The  plaintiff  failed  in  the  presnit  case  to 
show  affirmatively  that  the  claim  was  filed  or 
prosecuted  solelT  for  the  purpose  of  delay,  and 
a  verdict  awarding  damages  was  contrarr  to 
law. 

(Syllabus  by  the  Gonrt.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  tbe  Atlanta  Trust  &  Banking 
Company  against  A.  F.  Bay.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

John  C.  Beed  and  W.  R.  Hammond,  for 
plalntiCF  in  error.  Hunt  &  Qollghtly  and 
Westmoreland  Bros.,  for  defendant  In  error. 

FEB  CURIAM.  Jndgment  reversed. 


HUDSPETH  T.  HALL  et  aL 
(Supreme  Court  of  Georgia.    July  18,  1900.) 

PUBLIC  FERRT-FRANCHISE-EXCLDSIVB  PRIV- 
ILEQBS— PRIVATE  FERRY— INJUNCTION. 

1.  The  right  to  establish  and  maintain  a 
public  ferry  is  a  franchise,  which,  in  this 
STate,  can  only  be  granted  by  the  proper  county 
authorities.  Such  a  grant  carries  with  it  no  ex- 
clusive privileges,  but  such  authorities  may, 
under  the  laws  of  this  state,  grant  the  right  to 
establish  over  the  same  stream  such  additional 
public  ferries  as  tbe  public  convenience  de- 
mands; and,  if  tbe  first  grantee  is  injured  by 
the  establishment  and  maintenance  of  another 
public  ferry,  he  has  no  right  of  action  to  recov- 
er damages  therefor.  It  is  damnum  absque 
injuria. 

2.  To  lawfully  establish  and  maintain  a  pri- 
vate ferry,  no  franchise  is  required.  Such  a 
Tl^t  is  incident  to  the  ownership  of  land  on 
both  Bides  of  a  stream  of  water,  to  enable  the 
owner  to  better  use  and  enjoy  his  land.  While 
the  owner  of  a  private  ferry  may  lawfully 
charge  and  collect  toll  from  persona  incidentally 
crossing  thereat,  he  cannot  maintain  the  ferry 
for  use  by  the  subllc  at  large.  If  he  does  this, 
or  if  he  seeks  public  patronage,  or  pursues  the 
business  of  keeping  up  the  ferry  for  the  pub- 
lic, it  loses  its  character  as  a  private  ferry, 
(a)  The  injunction  in  this  case  was  not  suffi- 
ciently comprehensive  to  protect  the  rights  of 
the  plaintiff.  The  defendant  should  have  been 
enjoined  from  establishing  a  ferry  designed  to 
accommodate  the  public  or  any  part  thereof. 

(Syllabus  by  tbe  Court! 


Error  from  superior  court.  Baker  coimtj: 
A.  H.  Hansell,  Judge. 

Suit  by  S.  A.  Hudspeth  against  E.  L..  Hall 
and  others.  From  a  judgment  granting  an 
Injunction,  plaintiff  brings  error.  AJBnned, 
with  directions. 

B.  B.  Bower  and  A.  L.  Hawet,  tor  lOaintiff 
In  error.  D.  H.  Pope  &  Son.  for  defendants 

in  error. 

LITTLE,  J.  Mrs.  Hudspeth  erhiblted  a 
petition  against  Baker  county  and  the  board 
of  commlssioQers  of  roads  and  revenues  of 
Baker  county.  Joining  with  them  certain 
private  Individuals,  and  alleged  that  she  was 
the  owner  of  a  public  ferry  across  the  Flint 
river  at  the  town  of  ffewtoo,  and  that  she 
and  those  under  whom  she  claims  have  con- 
trolled and  condnuousiy  operated  said  ferry, 
without  interruption,  for  more  than  70  years: 
that  recently,  on  the  petition  of  some  of 
the  defendants,  tbe  county  commissioners 
of  Baker  county  granted  an  order  establish- 
ing a  free  ferry  across  Flint  river  within 
200  yards  of  her  ferry.  She  prayed  for  an 
Injunction  restraining  tbe  defendants  from 
establishing  or  operating  the  ferry  so  au- 
thorized, or  one  ^t  any  other  place  on  eald 
river  within  3  miles  of  the  location  of  her 
ferry.  On  presentation  of  this  petition  a.  re- 
straining order  was  issued,  and  pending  « 
hearing  for  Injunction  the  plaintiff  amended 
her  petition,  and,  by  way  of  amendment, 
alleged  that  one  B.  L.  HaU»  since  the  filing 
of  the  petition,  and  not  a  party  tbereto,  bad 
begun  and  was  operating  in  his  own  name 
a  ferry,  by  means  of  a  battean,  across  said 
rlrer,  at  tbe  place  vrbere  tbe  connty  com- 
missioners bad  authorized  tbe  estaUlsbment 
of  the  ferry  wblcb  she  sought  to  enjoIUf 
and  prayed  that  Hall  sbonld  be  made  a 
party  defendant  to  her  petition  as  amended, 
and  that  be  be  enjoined  and  restrained  in 
the  same  manner  as  tbe  inlKlnal  defsidants 
to  tbe  petition  had  been  restrained,  and 
that  he  be  permanently  enj<^ed  from  es- 
tablishing and  operating  said  terry.  At  tbe 
hearing  had  on  this  amended  petition,  It 
was  ordered  that  Ball  be  made  a  party 
defendant,  and  that  he  be  restrained  In  the 
same  manner  and  to  the  same  extent  as  tbe 
original  defendants  bad  been  restrained. 
By  a  subsequent  amendment  the  plaintiff 
alleged  that  Hall  did  not  Intend  to  esub- 
lish  a  private  ferry,  but  that  he  was  a  mer- 
chant In  the  town  of  Newton,  and.  In  col- 
lusion with  other  merchants  of  the  aame 
place,  was  seeking  and  Intending  to  estab- 
lish a  public  tree  ferry  over  tbe  Flint  xiva, 
near  her  own,  although  It  was  to  be  run 
ostensibly  as  a  private  ferry,  by  which.  If 
he  did  so,  plaintiff's  flrandblse  rights  would 
be  violated.  She  further  alleged  that  Hall 
did  not  own  tbe  land  on  the  east  side  of 
said  rlrer,  where  he  proposes  to  pnt  bis 
ferry,  and  be  therefore  could  not  operate 
a  private  ferry,  under  the  law,  but  that  she 
owned  the  land  on  tbe  Mltehell  county  side, 
wnere  Hall  Intends  to  establish  bis  ferry. 
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She  also  alleged  that,  even  If  Hall  owned 
the  land  on  botb  Bldeg  of  the  rlTer,  he  had 
no  legal  right  to  establish  a  ferry  within 
any  distance  of  that  of  the  plaintiff  where 
it  would  hurt  or  Injure  her  business  In  any 
way,  because  when  she  purchased  the  land 
she  also   purchased   the   exclusive  ferry 
rights,  franchises,  and  privileges,  of  which 
Hall  bad  notice  when  he  purchased.  The 
defendants  the  board  of  county  commission- 
ers of  Baker  county  answered  the  petition, 
and  averred  that,  after  having  the  legality 
of  the  contract  they  made  passed  on  by 
counsel,  they  are  advised  that  the  same 
la  not  legal;  that  they  accepted  said  advice, 
and  on  the  6th  day  of  June,  1899, 'after 
the  flling  of  the  petition,  rescinded  their  or- 
der previously  granted  to  establish  the  ferry 
of  which  complaint  Is  made.   The  other 
defendants,  except  R  L.  Hall,  In  answering 
the  petition  admitted  having  joined  In  lue 
petition  for  the  establishment  of  a  ferry 
by  the  county  of  Baker  for  the  use  of  the 
public,  but  denied  that  they  entered  into 
any  scheme  to  defraud  the  plaintiff  of  her 
ferry  franchise,  and  they  bellevei]  that  the 
county  authorities  had  a  perfect  right  to 
establish  soch  a  ferry.   They  say  that  they 
have  done  no  act  towards  the  establish- 
ment or  operation  of  a  ferry  at  Newton,  oth- 
er than  this,  and  that  the  county  authorities 
have  revoked  the  order  establishing  the  fer- 
ry for  which  they  petitioned,   ti.  L.  Hall 
answered  that  he  had  no  connection  with 
any  of  the  Bchemes  charged  In  the  original 
petition.   He  denied  that  he  had  sought  to 
Jeprlve  petitioner  of  the  profits  of  her  ferry, 
.>ut  said  that  he  ovms  the  land  on  both  sides 
yt  the  stream  at  the  point  named  In  the 
petition,  and,  being  a  merchant  In  the  town 
)f  Newton,  he  did,  before  the  original  petl- 
;Ion  was  filed,  own  and  operate  a  boat,  des- 
gnated  aa  a  *'batteau,"  across  said  stream 
'or  the  benefit  of  his  trade,  and  for  the  bene- 
it   and  convenience  of  his  customers,  to 
vliom  he  charged  no  toll,  and  that  he  had 
he  legal  right  to  operate  said  boat,  and, 
teing  the  owner  of  the  land,  he  has  the 
ight  to  open  and  operate  a  free  ferry  across 
<^llnt  river,  nndei  the  laws  of  Georgia,  or 
o  charge  tcHl  for  the  same,  and  that  the 
>lalntlfl  has  no  ezclnsive  right  to  operate 
ferry;  and  be  asked  that  the  restraining 
rder  be  dissolred,  so  that  he  could  open 
nd  operate  a  free  ferry  or  toll  ferry  across 
aid  river  on  his  own  land,  jast  as  he  might 
esire,  and  as,  under  the  law,  he  had  a 
Ijflit  to  do.    Fnrther  answering,  he  said 
bat  he  Is  seeking  bona  flde  and  honestly 
>  establish  and  operate  a  ferry  at  the  place 
lentloned  In  the  petition,  for  the  accommo- 
atton  of  Blltchell  county  cnstomere  who 
3me  to  the  town  of  Newton  to  trade,  and, 
'  be  Is  mistaken  as  to  his  ownership  of 
le  land  on  both  aides  of  the  stream,  he 
'111  move  down  on  his  own  land  and  es- 
ilillsb  a  ferry,  as  It  Is  not  his  Intention 
•  appropriate  any  of  the  land  of  the  plain- 
er for  his  purposes.  He  denied  that  the 


plaintiff  purchased  the  exclusive  ferry  rights. 
On  the  hearing  the  judge  denied  the  Injunc- 
tion as  prayed,  because,  while  the  plalntifF 
had  shown  that  she  was  the  owner  of  an 
ancient  ferry  by  prescription,  that  title  by 
prescription  did  not  carry  with  it  any  ex- 
clusive privileges;  but  Inasmuch  as  it  ap- 
peared that  the  plaintiff  was  the  owner  of 
four  acres  of  land  on  which  the  approaches 
to  the  ferry  were  located,  on  each  side  of 
Flint  river,  he  enjoined  the  defendant  from 
entering  on  that  land  for  ferriage  purposes, 
either  public  or  private,  by  batteaux  or  other 
boats.  The  plaintiff  excepted  to  the  refusal 
of  the  Judge  to  sustain  and  recognize  the 
plaintiff's  exclusive  ferry  franchise,  and  to 
the  refusal  to  grant  an  Injunction  prohibit- 
ing the  defendant  from  establishing  and 
erecting  a  private  and  free  ferry  at  any 
point  within  three  miles  of  the  location  of 
the  ferry  belonging  to  plaintiff,  or  within 
such  close  proximity  thereto  as  to  seriously 
and  substantially  Interfere  with  the  profits, 
value,  and  franchises  of  the  same.  By  all 
of  the  answers  to  the  original  and  amended 
petitions,  all  legal  questions  as  to  the  right 
of  the  original  defendants  to  estobllsh  a 
ferry  are  eliminated,  and  only  the  Issues 
raised  by  the  answer  of  the  defendant  R. 
L.  Hall  to  the  allegations  of  the  original 
and  amended  petition  are  to  be  considered. 
Much  evidence  was  introduced  by  both  the 
plaintiff  and  the  defendant.  As,  however, 
there  seems  to  be  no  serious  conflict  between 
the  parties,  except  as  to  the  ownership  of 
the  laud  on  both  sides  of  the  stream  at  the 
particular  point  where  It  was  proposed  to 
establish  a  ferry  by  the  defendant,  no  refer- 
ence Is  necessary  to  the  evidence  adduced, 
because.  In  our  opinion,  the  application  of 
certain  legal  propositions  to  the  admitted 
facts  will  determine  the  rights  of  the  re- 
spective parties  to  this  controversy. 

1.  The  claim  by  the  plaintiff  In  error  that 
she  has  an  exduslve  right  to  maintain  her 
ferry  at  Newton,  and  that  no  ferry  can  be 
established  within  three  miles  up  and  down 
the  stream  from  the  location  of  her  ferry, 
cannot  be  maintained.  The  right  of  a  ferry 
Is  a  franchise,  and  originally  the  power  to 
grant  It  was  In  the  legislatnre.  The  constl- 
totlon  of  1877,  in  paragraph  2,  |  6,  art  C, 
declares  that  tiie  courts  of  ordinary  shall 
have  such  powers  In'  relation  to  ferries  as 
may  be  eonfwred  on  them  by  law;  and  by 
subsection  3  of  section  42%  of  the  Ctrll  Code 
the  ordinary  has  been  Invested  with  original 
and  exclusive  Jurisdiction  In  establishing, 
altering,  or  abolishing  ferries  In  conformity 
to  law.  It  must  be  understood  that  reference' 
Is  had  alone  to  public  ferries.  A  considera- 
tion of  the  right  to  ratabllsh  and  maintain 
a  private  ferry  will  hereafter  be  bad.  It  Is 
not  pretended  that  the  plainttfl  In  error  had 
a  grant  from  the  legislature  or  the  county 
authorities  to  establish  the  public  feny  which 
she  maintained  and  operated  at  the  town  of 
Newton.  It  was  very  dearly  shown,  how- 
ever, that  she  and  those  under  whom  she 
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dalma  bad  maintained  and  operated  a  public 
terry  at  the  same  place  acrosi  Flint  rlTec  for 
a  period  of  time  upprozlmatlng  70  years,  con- 
tlnaously  and  without  interruption.  In  the 
case  of  Wlllanis  t.  Turner,  7  Oa.  348,  it  was 
mled  that  from  7  years'  ezcInslTe  and  con- 
tinued possession  and  enjoyment  of  a  ferry 
right  in  tUs  state  ft  grant  will  be  {ffeaumed. 
So  that,  notwithstanding  Mrs.  Hudspeth  had 
no  direct  grant  of  a  franchise  to  operate  a 
public  ferry,  a  grant  will  be  presumed  be- 
cause of  her  exclusive  and  continued  posses- 
^n  and  enjoyment  of  this  ferry  right,  and, 
to  all  Intents  and  purposes,  her  rights  are  to 
be  fixed  and  determined  under  the  same  rules 
as  if  she  had  actually  recelTed  a  grant  of 
such  right;  but  a  grant  to  establish  and  op- 
erate a  public  ferry  does  not  carry  with  it 
any  ezduslTe  right  In  the  case  of  Shorter 
T.  Smith,  9  GA.  517,  it  was  declared  that  the 
ancient  doctrine  at  the  common  law  that  the 
franchise  of  texrj,  although  not  declared  to 
be  exdualTe,  Is  necessarily  Im^ed  in  the 
grant.  Is  InapplicaUe  to  both  the  local  idtn- 
atkm  and  political  Institutions  of  this  coun- 
try. Judge  Lumpkin,  In  deUverlng  the  opin- 
ion ot  the  court  In  that  case,  said  In  relation 
to  ferry  rights,  after  refeirliv  to  a  declara- 
tion made  by  Chief  Justice  l^ey,  that  a 
state  ought  nerer  to  be  presumed  to  surren- 
der its  power,  because  the  whole  community 
have  an  Interest  In  preserrlng  It  undimin- 
ished: "X  may  be  allowed  to  add  that  the 
proposition  which  It  eatabllshea  commflnds  my 
entire  assent  and  approbation,  namely,  that 
the  grant  of  a  public  road,  bridge,  or  ferry 
confers  the  right  to  constract  the  improve- 
ments only,  and  to  receive  certatai  rates  of 
toll,  but  does  not  carry  with  It  exclusive 
privll^es,  where  none  such  are  expressly 
given,  and  that  by  grants  of  this  description 
the  l^Islatnre  or  the  Inferior  court,  acting 
by  their  authority,  are  not  deprived  of  the 
power  of  making  other  grants  side  by  side 
with  the  former,  and  in  the  same  line  of 
travel,  provided  there  be  no  express  violation 
In  the  first  grant"  And  in  the  case  of  Wil- 
liams V.  Tumw,  supra,  it  is  the  conclusion 
of  Judge  Nlsbet,  who  delivered  the  opinion, 
that:  "The  legislature  may  grant  as  many 
ferry  rights  as  It  pleases.  One  grant  to  A. 
does  not  preclude  another  to  B.;  and.  If  A., 
being  the  first  grantee,  Is  Injured  by  B.'s 
ferty,  he  has  no  right  of  action,  for  It  is 
damnum  absque  Injuria."  As  before  observ- 
ed, these  principles  of  law  apply  alone  to  the 
establishment  of  public  ferries.  In  the  case 
last  cited  It  was  declared  that  if  A.  had  a 
Iprant,  and  Is  Injured  by  B.'s  ferry  erected 
on  his  own  land  without  a  grant,  he  Is  en- 
titled to  recover  damages  to  the  extent  of 
his  injury.  We  apprehend  that  the  case  of 
Dougherty  Co.  v.  Tift  75  Ga.  815,  with  the 
reasoning  of  which  we  do  not  entirely  agree, 
was  In  some  measure,  at  least  soogbt  to  be 
based  on  this  latter  proposition.  But  It  Is 
sufficient  on  this  point  to  adopt  the  express 
adjudication  of  this  court  that  the  grant  to 
establish  a  public  ferry  does  not  carry  with  it. 


under  the  law  of  this  state,  an  exclusive  right 
to  a  ferry  franchise,  and  that  a  ferry  har- 
ing  t)een  estauilshed  for  public  omvenience, 
it  Is  entirely  within  the  power,  originally  of 
the  legislature,  now  of  the  county  authorities, 
to  authorise  the  establishment  and  mainte- 
nance of  such  otlwr  and  additional  public  fer- 
ries on  the  same  stream  as  may  be  consid- 
ered necessary  to  subserve  the  puUic  Inter- 
ests. In  this  connection,  see,  also,  Wright  v. 
Xagle.  48  6ft.  S67.  It  Is  contended,  however, 
that  the  provlsiona  of  section  613  of  tbe  Code, 
which  declftres  thftt  no  prirate  ferry  charging 
toll  shall  be  estatdisbed  on  any  water  course 
within  three  miles  of  when  public  tnldges 
are  previously  erected  and  kept  iv,  anilies  in 
this  case,  and  that  under  Its  terms  no  ferry 
can  be  eetablislied  and  naalntalned  on  tlie 
Flint  river  within  three  mUes  of  the  location 
of  the  ferry  owned  and  operated  by  tbe  plain- 
tiff in  error.  This  position  is  not  tenable. 
This  court;  In  tbe  case  of  Greer  v.  Haugar 
book,  47  Ga.  285,  In  constnilng  tiie  act  from 
which  this  section  was  codified,  declared  tiiat 
It  would  ue  making,  rather  than  eipoandlng, 
Iftw,  to  say  that  this  provision  of  law  re- 
ferred to  a  public  t&crjFt  and  that  1'  the  leg- 
islature intended  to  Indude  ferries  In  ita  pro- 
TldoDS,  It  is  <mly  a  fftir  presumptioa  to  sup- 
pose thftt  they  vronld  have  said  ao.  So  that 
this  contention  of  the  plalntiir  In  txwe  must 
tail,  and,  as  a  matter  of  law,  the  plaintiff  In 
error,  by  the  grant  (presumed)  autboxWng 
her  to  establish  and  nalntain  Oie  puUlc  (ferry, 
obtained  no  ezdnalve  rights  thmSxj,  and  it 
is  perfectly  competoit  for  the  county  author^ 
Itles  to  establish  additional  pvl^  ferrleo  aa 
tbe  convenience  of  the  public  may  demand. 

2.  Prior  to  tbe  act  of  1860  (Cobb.  Dig.  p. 
958)  the  right  to  establish  a  private  ferry 
was  incident  to  the  ownership  of  the  land 
on  both  sides  of  the  water  desired  to  be 
crossed,  but  the  ownw  of  such  private  ferry 
was  not  entitled  to  charge  and  collect  toll 
for  crossing.  By  the  act  above  referred  to. 
which  partly  appears  in  section  616  of  the 
Civil  Code,  any  person  who  Is  the  owner  ai 
land  through  which  a  stream  passes  may 
establish  a  ferry  at  fals  expense,  and  charge 
lawful  toll  for  crossing.  It  will  be  ot>served 
that  this  act  does  not  contemplate  the  ea- 
tabllshment  of  a  public  ferry,  but  enlarged 
the  rights  of  a  landowner  to  establish  a  pri- 
vate, ferry,  by  authorizing  him  to  collect  toU 
from  persons  crossing  at  his  ferry.  A  diffi- 
culty arose  In  construing  this  act  when  con- 
sidered with  reference  to  other  provisions 
of  law,  which  were  not  repealed  by  its  pas- 
sage. On  the  one  band,  the  rights  of  the 
person  having  the  franchise  to  operate  a 
public  ferry  were  to  be  protected.  On  the 
other,  the  convenience  of  Individuals  desir- 
ing to  cross  a  stream  In  the  immediate  rl- 
clnlty  of  the  private  terry  was  to  be  con- 
sidered. And  this  court  In  the  case  of 
Oreer  v.  Haugat>ook,  supra,  gave  a  mean- 
ing to  the  provisions  found  in  this  section 
which  satisfactorily  harmonizes  the  various 
provisions  of  law  applicable  to  the  antOect 
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In  the  opinion  Judge  MeCay  Bay«  that  It 
was  the  daty  of  the  conrt  to  reconcile  the 
proTlalon  which  declares  that  a  public  ferry 
Is  a  franchise,  and  that  the  owner  of  the 
land  does  not  hare  the  right  to  establlah  a 
public  ferry,  and  that  which  allows  a  land- 
owner to  establish  and  use  a  ferry  and 
charge  toll  for  crossing  thereat  He  says: 
"The  solution  which  occurs  to  us  is  the  dis- 
tlnctlon  between  a  private  and  a  public 
ferry.  A  man  may  have  a  fiat  on  a  stream, 
and  may  use  it  to  carry  over  his  own  peo- 
ple, wagons,  etc.,  and  he  may  occasionally 
take  over  a  neighbor,  and  take  pay  for  it; 
yet  It  is  not  necessarily  a  public  ferry,  be- 
cause he  does  not  make  It  a  constant,  regu- 
lar business.  There  Is  the  same  distinction 
between  a  carrier  and  a  common  carrier; 
between  one  who  may  on  occasions  hire  out 
hla  horse,  and  a  liveryman,  or  one  who  may 
at  times  take  pay  for  a  meal  or  bed  from 
a  traveler,  and  an  Innkeeper.  Perhaps  this, 
then,  la  tbe  tme  meaning  of  these  statutes, 
tak«i  together.  A  public  ferry  la  open  to 
alL  Begidar  fare  la  eatabllsbed.  The  fer- 
ryman la  a  common  carrier.  He  la  bound  to 
take  over  all  who  come,  and  be  la  bound  to 
keep  up  and  in  good  order  bis  ferry,  and  be 
la  held  to  atrlct  liability.  8ncb  a  right  ex- 
lats,  not  aa  appurtenant  to  hla  land,  but  Is 
a  franchise  whlcb  needs  the  grant  of  the 
proper  public  authorlly.  A  private  ferry  is 
mainly  for  the  use  of  the  owner,  and,  though 
be  may  take  pay  for  ferriage,  he  does  not 
follow  It  as  a  business.  Hla  ferry  Is  not 
open  to  tbe  public  at  Its  demand.  He  maj 
or  may  not  keep  It  going,"  etc.  In  a  fur- 
ther reference  to  thla  act  of  18S0,  this  court, 
in  the  case  of  Wbelchel  v.  State.  7B  Ga.  9B0, 
said:  "The  act  of  1850,  codified  In  section 
684  [now  section  616],  grants  authorll7  to 
tbe  owner  of  any  land  through  which  a 
stream  may  pass,  on  both  sides  thereof,  to 
establish  a  ferry  or  bridge  and  charge  toll. 
But  the  act  should  be  construed  strictly,  and 
cannot  be  «ctended  to  embrace  any  man 
wbo  buyii  flie  right  to  land  [to  construct]  a 
bridge  or  abut  It  ob  both  aides  of  the  river. 
It  Is  a  mere  privilege  given  the  owner  to 
paaa  from  one  side  of  tbe  river  to  the  other 
on  bla  own  farm  by  a  private  ferry  or 
bridge,  and,  as  Incidental  thereto,  to  imss 
others  across  tbe  stream  upon  the  payment 
of  toll.'*  It  thus  appears  that  the  right  of 
establishing  a  private  ferry,  under  the  Code, 
is  Incident  to  the  ownership  of  lands  on 
both  sides  of  the  stream,  and  that  the  prime 
object  in  the  establishment  of  a  private 
ferry  is  to  subserve  the  convenience  of  the 
owner  of  such  lands;  and,  while  tiie  owner 
may  lawfully  charge  toll  for  persona  cross- 
ing thereat,  It  must  follow.  In  order  to  give 
effect  to  the  Intention  of  the  legislature, 
that  the  number  and  frequency  of  such 
crossings  may  serve  to  devest  such  ferry 
of  Its  private  character,  and  thus  render  Its 
use  unlawful,  unless  the  owner  receives 
from  the  authorities  a  grant  to  operate  It 
as  a  public  ferry.  It  cannot  be  held  that 


one  may  lawfully  eatabllah  a  private  ferry 
and  seek  the  business  of  the  public  The 
provision  of  law  which  allows  tbe  estab- 
lishment of  a  private  ferry  will  not  be  en- 
larged by  construction  so  as  to  authorize 
the  owner  to  enttt  Into  the  business  of  car- 
rying tbe  public,  or  any  considerable  por- 
tion thereof,  across  the  stream  on  which  It 
is  located.  Its  operation  must  be  confined 
to  the  legitimate  purposes  for  whlcb  It  was 
authorised  to  exist,  and  when  crossings  are 
made  by  the  public  as  a  rule,  and  not  as 
the  exception,  the  ferry  ceases  to  be  a  pri- 
vate one,  under  the  statute,  and  cannot  law- 
fully be  operated  without  a  grant  from  the 
public.  It  very  plainly  appears  that  the  de- 
fendant TT|ill  had  no  grant  to  operate  a  pub- 
lic ferry.  It  further  appears  by  his  answer 
that,  notwithstanding  this  want  of  author- 
ity, he  claims  the  right  to  establish  and 
operate  such  a  ferry;  and.  If  this  was  not 
conceded,  he  further  claimed  the  right  to 
establish  a  private  ferry  for  the  express  pur- 
pose of  having  a  considerable  part  of  the 
public  to  cross  at  audi  ferry.  He  had  no 
right  to  establlah  a  public  ferry,  nor  a  pri- 
vate one  for  the  use  of  the  public;  and, 
while  the  judge  reatr^ed  him  ^m  oper- 
ating a  public  or  private  ferry  at  a  particu- 
larly indicated  place,  tbe  Injunction  should 
have  gone  furthtt,  and  reatralned  t3ke  de- 
fendant not  only  from  eatabllshing  and 
maintaining  a  public  ferry,  but  also  from 
eatabllshing  and  maintaining  a  private  ferry 
for  the  use  of  tbe  public.  Tbe  judgmoit  is 
therefore  affirmed,  wlfli  directions.  AH  the 
Justices  concurring. 


PBRST  et  al.  v.  BANK  OP  WATCROSS. 
(Supreme  Oourt  of  Georgia.  July  11,  IBOO.) 

STATDTK    OF  FRAUDS-PRO  MI  SB  TO  PAT  DEBT 
OP  ANOTHER. 

If  a  debtor  apply  to  bla  creditor  for  far- 
ther credit  for  goods  to  be  used  In  connection 
with  his  business,  which  the  creditor  refuses; 
and  B  third  persoo.  iiecuniarily  interested  in  the 
success  of  tne  debtor's  business,  agree  to  as- 
sume th«  debt  if  the  creditor  will  extend  fur- 
ther credit;  and  the  creditor  discharge  the  debt- 
or from  the  debt,  look  to  the  third  person  for 
payment  thereof,  and  extend  to  tbe  original 
debtor  further  credit,— the  promise  by  the  third 
person  to  pay  the  original  debt  Is  not  collat- 
eral but  an  orl^nal  undertaking,  and  need  not 
be  in  writing. 
(Sfllabos  by  the  Court) 

Brror  from  superior  court.  Ware  county; 
J.  W.  Bennet,  Judge. 

Action  by  M.  Ferst^s  Sons  &  Co.  against  the 
Bank  of  Wftycross.  A  demurrer  to  plaintiCt^ 
Ptttnion  was  sustained,  and  tiiey  bring  error. 
Beversed. 

Tbomer  &  Reynolds,  tut  i^lntUfs  In  error. 
Leon  A.  Wilson,  tor  defendant  In  error. 

SIMMONS,  0.  J.  In  the  petition  of  the 
plaintiffs,  M.  Ferst's  Sons  &  Co.,  against  the 
Bank  of  Waycross,  substaotially  the  follow- 
ing facts  are  alleged:  In  November.  1896,  Lee 
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was  Indebted  to  plaintiffs  In  the  amount  of 
$618.09.  He  was  carrying  cm  a  railroad  wood 
and  croB8-tle  business,  and  applied  to  them 
for  a  further  line  of  credit,  which  they  re- 
fused. Lee  was  Indebted  to  the  Bank  of 
Waycross  In  a  large  amomit,  and  the  bank 
was  Interested  pecuniarily  in  Lee's  business, 
for  the  reason  that  Lee  had  agreed  to  deposit 
bis  gross  receipts  with  the  bank  la  payment 
of  his  debt  to  It;  the  bank  allowing  Lee  to 
draw  from  It  only  tbe  amount  actually  ex- 
pended In  the  conduct  of  his  business,  there- 
by retaining  the  balance  as  a  credit  on  Loe's 
debt  to  It.  The  credit  applied  for  by  Lee  was 
for  goods  and  merchandise  to  be  used  In  his 
business.  When  the  plaintiffs  refused  to  ex- 
tend further  credit  to  Lec,  the  bank.  In  order 
tbat  Lee  might  carry  on  his  business,  agreed 
that,  if  the  plalntlits  would  extend  further 
credit  to  Lee,  It  would  pay  them  the  debt 
owed4hem  by  Lee;  the  agreement  being  that 
Lee  should  draw  his  draft  on  the  bank  In  fa- 
vor of  the  plaintiffs,  and  that  the  bank  should 
accept  this  draft.  In  accordance  with  this 
agreement,  plaintiffs  extended  further  credit 
to  Lee,  and  sold  him  .on  credit  goods  to  a 
large  amount  They  released  Lee  from  bis 
obligation,  and  looked  solely  to  the  bank  for 
payment  Lee  drew  a  draft  on  the  bank  In 
their  favor  for  the  amount  of  his  original 
debt,  and  the  bank  refused  to  accept  It.  Since 
that  time,  Lee  died,  Insolvent.  This  petition 
was  demurred  to  upon  several  grounds,— prin- 
cipally upon  the  ground  that  the  agreement 
relied  upon  was  within  the  statute  of  frauds, 
and  was  void  because  not  In  writing.  The 
demurrer  was  sustained,  and  the  plaintiffs  ex- 
cepted. 

We  think  that,  nnder  the  facts  above  stat- 
ed, tbe  promise  of  the  bank  to  pay  to  the 
plaintiffs  the  debt  of  Lee  was  an  original,  and 
not  a  collateral,  undertaking.  Lee  had  ap- 
plied for  additional  credit,  and  It  had  been  re- 
fused upon  the  ground  tbat  be  had  not  paid 
the  old  account  Upon  the  success  of  his 
business  depended  the  payment  of  the  large 
debt  be  owed  the  bank.  Unless  be  could  get 
supplies  to  run  his  business,  he  would  nec- 
essarily fall,  and  the  bank  lose  Its  debt.  In 
order  to  enable  Lee  to  carry  on  his  bnslness, 
the  proceeds  of  which  were  to  go  to  the  bank, 
the  bank  undertook  to  pay  the  antecedent 
debt  if  the  plaintiffs  would  extend  further 
credit  to  Lee.  Tbe  plaintiffs  agreed,  and  ex- 
tended Lee  further  credit  to  the  amount  of 
several  hundred  dollars.  They  discharged 
from  the  debt,  and  looked  solely  to  the 
bank.  Here,  then,  was  a  consideration  mov- 
ing to  the  bank,  not  for  the  benefit  of  Lee, 
but  for  its  own  benefit,  enabling  Lee  to  con- 
tinue his  business,  and  the  bank  to  receive 
the  proceeds  of  that  business.  There  was, 
also,  hurt  or  damage  to  the  plaintiffs;  for 
they  relied  upon  the  promise  of  the  bank, 
extended  further  credit,  and  thus  lost  the 
amount  for  wbich  Lee  was  credited.  The 
consideration  for  the  bank's  promise  was  ben- 
eficial to  the  bank,  and  hurtful  to  the  plain- 
tiffs. In  the  leading  case  of  Leonard  r.  Vre- 


denbnrgh,  8  Johns.  2%  Chief  Justice  Kent 
after  defining  two  duaes  of  casn  within  the 
statute  of  frauds,  said  (page  38):  "A  third 
dass  of  cases,  and  to  which  I  have  already  al- 
luded, is  when  the  promise  to  pay  tbe  debt 
of  another  arises  out  of  some  new  and  origi- 
nal consideration  of  benefit  or  harm  moving 
between  the  newly-contracting  parties."  This 
class,  he  said,  Is  not  within  the  statute  of 
frauds.  This  case  has  been  followed  by  a  ma- 
jority of  the  courts  of  this  country,  and  the 
principle  seems  now  to  be  well  ratabUshed. 
In  the  present  case  tbe  promise  made  by  the 
bank  was  not  for  the  benefit  of  Lee,  th« 
debtor.  According  to  the  allegations  of  the 
petition,  the  bank  made  the  agreement  for  Ita 
own  benefit  In  discussing  this  subject  the 
supreme  court  of  tbe  United  States,  In  the 
case  of  Emerson  v.  Slater,  22  How.  28,  16  L. 
Ed.  360,  said:  "Whenever  the  main  purpofte 
and  object  of  the  promisor  la  not  to  answer 
for  another,  but  to  subserve  some  pecuniary 
or  business  purpose  of  his  own,  involving 
either  a  benefit  to  himself  or  damage  to  the 
other  contracting  party,  his  promise  ia  not 
within  tbe  statute,  although  It  may  be  In 
form  a  promise  to  pay  the  debt  of  another, 
and  although  the  performance  of  It  may  in- 
cidentally liave  the  effect  of  extinguishing  tbat 
liability."  In  the  case  of  Hopktnson  v.  Da- 
vis, 5  Phlla.  147,  Hare,  J,,  said:  "The  weight 
of  authority  would  seem  to  be  that  wben  a 
promise  to  be  answerable  for  the  debt  of  an- 
other is  based  not  only  upon  a  new  considera- 
tion, but  upon  a  consideration  which  mores 
to  and  benefits  the  promisor,  by  Inducing  de- 
lay in  the  Institution  of  proceedings  that 
might  otherwise  •  •  *  break  up  a  busi- 
ness In  which  he  Is  Interested,  the  obligation 
is  in  fact  his  own  debt  notwithstanding  its 
form,  and  consequently  not  within  the  stat- 
ute of  frauds."  See,  also,  Beed,  St  Frauds. 
S  69  et  seq..  and  the  able  and  learned  opinion 
of  Savage,  O.  J.,  In  Farley  v.  Cleveland.  4 
Cow.  432,  where  he  reviewed  many  cases,  and 
came  to  the  conclusion  that  in  all  cases 
"founded  upon  a  new  and  original  considera- 
tion of  benefit  to  the  defendant  or  harm  to 
the  plaintiff,  moving  to  the  party  making  tbe 
promise,  either  from  the  plaintiff  or  the  orig- 
inal debtor,  the  subsisting  liability  of  tbe 
original  debtor  is  no  objection  to  the  recov- 
ery." In  the  case  of  Sett  t.  Oelse.  80  Oa. 
608.  6  S.  E.  174,  this  court  held,  "If,  while 
a  house  is  building,  the  supply  of  lamb«  la 
about  to  stop  because  the  contractor  is  not 
considered  safe,  and  the  owner  of  the  build- 
ing procures  its  continuance  by  promising  to 
pay  the  bill,  his  undertaklug  Is  not  collateral, 
but  original." 

Counsel  for  the  d^endant  in  errw  claimed 
that  Lee  does  not  ap[>ear  to  have  been  a 
party  to  this  transaction,  or  to  have  agreed 
to  It.  We  think  there  is  enough  in  the  peti- 
tion to  show  that  Lee  was  a  party  to  the 
agreement.  It  is  alleged  that  Lee  applied  for 
additional  credit  that  It  was  refused,  and 
that  "then  and  there"  the  bank,  through  Its 
proper  officer,  made  the  pronoiae  to  pay  lee'a 
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debt,  agreeing  to  do  ao  by  accepting  bla  draft 
upon  It  It  Is  alao  alleged  ttiat  Lee  did  draw 
tbe  draft,  but  tbat  tbe  bank  refused  to  accept 
It.  The  drawing  of  the  draft  sbowed  tbat 
Lee  understood  the  contract,  and  was  a  per- 
formance of  bl8  part  of  It  It  appears  that 
on  the  same  day,  or  shortly  thereafter,  he 
bought  goods  from  the  plaintiff  and  obtained 
credit  by  virtue  of  the  contract  with  the 
bank.  While  nearly  all  the  cases  we  have 
read  hold  that  If  the  debtor  la  released  the 
promise  Is  a  new  and  original  one,  and  bind- 
ing on  the  promisor,  though  not  In  writing, 
yet  there  are  many  cases  holding  that  an  oral 
promise  may  be  binding  even  where  the 
original  debtor  is  not  released.  In  the  case 
of  Green  v.  CoUlns.  36  Ga.  581,  It  was  held. 
In  substance,  that  where,  In  consideration  of 
tbe  agreement  of  tbe  guarantor  or  promisor, 
the  creditor  loses  the  means  of  enforcing  his 
claim  against  the  original  debtor.  It  Is  not 
usually  material  whether  the  original  debtor 
remains  liable  or  not  However  this  may  be, 
we  think  that  the  petition  in  tbe  present  case 
saffldently  shows  that  Lee  agreed  to  the  ar- 
rangement by  which  tbe  bank  was  to  assume 
bis  debt,  even  If  It  were  granted  tbat  his 
drawing  the  draft  was  not  a  ratification.  In 
the  case  of  Brown  v.  Harris,  20  Ga.  408,  Ben- 
nlng,  J.,  said  (page  406):  "In  our  opinion,  'a 
mere  substitution  by  plaintiff  of  Rogers  & 
Meara  as  debtor  In  the  place  of  Brown  & 
Harris*  would,  of  Itself,  have  abrogated  the 
debt  as  to  Brown  &  Harris.  That,  as  we  con* 
celve,  would  be  the  necessary  effect  of  sncb  a 
sutwtltutloD."  It  would  seem  from  this  that 
if  the  contract  was  as  set  out  in  the  i>etitlon 
now  under  consideration,  and  the  bank  was 
to  be  substituted  for  Lee  as  debtor,  this  would 
of  Itself  be  a  discharge  of  Lee  from  liability, 
whether  such  discharge  were  expressly  men- 
tioned or  not.  The  allegations  would  seem  to 
show  tbat  Lee  was  present,  in  which  event 
there  can  be  no  doubt  In  regard  to  the  matter. 
See,  also,  Anderson  t.  Whitehead,  65  Ga.  277; 
Goolsby  Y.  Bush,  58  Oa.  858;  Davis  t.  Tift, 
70  Ga.  62. 

It  was  also  insisted  in  the  argument  here 
that  such  a  promise  by  the  bank  was  ultra 
vires  and  not  binding.  Tbat  question  is,  in 
our  opinion,  a  matter  for  plea,  and  not  for 
demurrer.  As  tbe  case  comes  here  on  de- 
murrer, we  cannot  say  whether  tbe  act  was 
ultra  vires  or  not  Tbe  charter  of  tbe  bank  Is 
not  before  ue,  and  we  do  not  know  what  pow- 
ers are  by  it  given  to  tbe  bank  or  to  the 
bank's  president.  Judgment  reversed.  AU 
tbe  justices  concarrlng. 


McIVER  T.  FLORIDA  CENT.  &  P.  R.  CO. 

{Supreme  Oourt  of  Georgia.    Jan.  31,  1800.) 

DXaWSSAL   OF  ACTION— SECOND    SUIT— EJEC- 
TION PROM  RAILROAD  TRAIN. 

1.  niough  the  plaintiff  in  s  suit  which  had 
been  properly  roooved  from  a  state  to- a  federal 
court  having  concurrent  jurisdiction  of  the 
cause  of  action  on  which  the  suit  was  founded 


was  nonsuited,  or  voluntarily  dismissed  his 
case  in  the  United  States  court,  it  was,  never- 
theless, Ills  right  to  bring  another  suit  on  the 
same  cause  of  action  in  the  stat^  court  at  any 
time  within  the  statute  of  limitations  appli- 
cable to  such  an  action.  The  above  is  true, 
uotwithstandine  in  the  second  suit  the  dam- 
ages were  laid  In  an  amount  which  would  pre- 
vent another  removal  to  the  federal  court 

2.  The  petition  set  forth  a  cause  of  ac- 
tion as  against  the  demurrer  filed  to  the  same. 

3.  When  a  suit  is  commenced  in  a  state  court 
and  removed  to  a  federal  court  under  the  law 
of  congress,  not  only  the  case,  but  the  cause 
of  action,  is  removed;  and,  after  dismissal  or 
nonsuit  in  the  federal  court,  it  cannot  l>e  re- 
newed in  the  state  court  for  the  same  cause 
of  action,  though  the  damageB  are  laid  in  an 
amount  of  which  the  federal  court  has  no  ja- 
risdictlon.  Per  Simmons,  C.  and  little,  4^ 
dissenting. 

(Syllabus  by  the  Court) 

Srror  from  city  court  of  Brunawlck;  S.  0. 
Atkinson,  Judge. 

Action  by  PrlscUla  Mclver  against  the 
Florida  Oentral  A  Fenlnsolai  Ralboad  Com- 
pany. Judgment  for  defendant,  and  plain- 
tilt  brings  error.  Beversed. 

Garrard,  Meldrim  &  Newman  and  D.  W. 
Krauss.  for  plaintiff  In  error.  Crovatt  & 
Whitfield,  for  defendant  In  error. 

COBB.  J.  Priscilla  Mclver  brought  an  ac- 
tion against  the  Florida  Central  &  Peninsu- 
lar Railroad  Company,  alleging  in  her  peti- 
tion, which  was  Med  on  January  17,  1899,  in 
substance  as  follows:  The  defendant,  a  rail- 
road corporation,  damaged  her  in  tbe  sum  of 
$1,999,  In  that  on  July  17,  1897,  her  minor 
son.  with  a  companion,  had,  with  the  con- 
sent of  a  negro  train  hand,  boarded  a  freight 
train  of  defendant  to  go  from  one  station  on 
the  road  of  defendant  to  another.  They  paid 
to  a  train  hand  the  sum  of  90  cents  as  fare, 
tbe  latter  agreeing  to  see  the  conductor  in 
reference  to  the  matter.  Her  son  and  his 
companion  first  went  Into  a  box  car,  and  aft- 
erwards left  the  same  and  got  on  a  flat  car. 
While  on  the  latter  car,  and  the  train  was 
In  rapid  motion,  a  white  man,  having  on  the 
uniform  usually  worn  by  the  employes  of 
the  company,  "who  petitioner  believes  and 
charges  was  the  conductor  in  charge  of  the 
train,  together  with  two  negro  train  hands, 
one  of  whom  was  tbe  party  to  whom"  tbe 
90  cents  had  been  paid,  came  upon  tbe  flat 
car  and  demanded  to  know  where  they  were 
going,  to  which  a  reply  was  made  that  they 
had  paid  tbeir  fare  to  one  of  the  train  bauds 
present  One  of  the  train  bands  asked  If 
they  had  any  money,  to  which  a  reply  was 
made  that  tbey  had,  whereupon  he  demanded 
tbe  same,  and  upon  the  refusal  of  the  com- 
panion of  petitioner's  son  to  deliver  tbe  mon- 
ey the  train  hand  attempted  to  take  the 
same,  and  "did  then  and  there  brutally,  cru- 
elly, and  Inhumanly  assault  and  beat  your 
petitioner's  said  son,  and  did  then  and  there 
force  and  hurl  him  from  said  rapidly  moving 
car  and  train,  thereby  Instantly  causing  his 
death."  The  injuries  resulting  in  the  death 
of  her  son  were  inflicted  by  the  "defendant, 
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Its  agents,  BerrantB,  and  vm^ojiB.**  At  the 
time  of  the  death  of  ber  ton  he  -was  17  years 
of  age,  and  bad  been  earning  $1  per  day.  He 
was  unmarried,  left  no  wife  and  child,  and 
petitioner  was  d^itendent  npon  him,  and  be 
contributed  to  ber  support  One  of  the  para- 
graphs of  the  petltl(»i  was  as  follows:  **Your 
petltltmer  further  shows  that  at  the  Blay 
term.  1808,  of  the  dty  court  of  Brunswick, 
In  and  for  said  coontj,  she  instituted  her 
suit  against  the  said  defendant  company  fbr 
the  homicide  of  her  said  son,  wbl^  suit  was 
subsequently  removed  to  the  United  States 
circuit  court  tfx  the  Bastem  division  of  the 
Southern  district  of  Georgia,  when,  on  the 
16th  day  of  January,  1899,  and  during  the 
November  term,  1886,  of  the  said  circuit 
court,  after  the  evidence  for  the  plaintiff  in 
said  case  bad  been  concluded,  upon  her  mo- 
tion the  said  case  of  your  petltkm^  was  dis- 
coatiuued  and  dismissed  from  said  court; 
and  Ibe  pliUntiff  now,  within  less  than  two 
years  from  the  aceniing  of  said  cause  of  ac> 
tion,  cmies  and  reinstltateB  ber  said  case 
against  said  defendant  In  conformity  with 
law."  To  the  petition  the  defendant  filed  a 
demurrer,  which  was,  In  substance,  as  fol- 
lows: (1)  The  Injuries  alleged  do  not  ap- 
pear to  have  been  caused  by  defendant,  or 
any  one  acting  with  its  permission,  or  onder 
its  command,  or  in  Its  behalf,  within  the 
scope  of  the  du^  Imposed  upon  such  per- 
son. <2)  It  does  not  appear  that  the  relation 
of  passenger  and  carrier  raclsted  between 
plaintiff's  son  and  defendant  (3)  It  appears 
that  plaintUTs  son  was  engaged  with  his 
companion  in  an  undertaking  to  violate  the 
rules  of  the  defendant  and  defraud  It  of  Its 
levenne.  (4)  It  appears  that  the  train  was  a 
frelgbt  train,  and  not  a  passenger  train,  and 
it  is  not  alleged  that  such  train  was  accus- 
tomed or  authorized  to  carry  passengers.  <6) 
It  appearing  that  another  suit  on  the  same 
cause  of  action  had  been  brought  In  the  city 
court  of  Bmnswlck,  in  which  the  damages 
were  laid  at  1 10,000,  and  removed  to  the 
United  States  court,  and  there  discontinued 
and  dismissed,  the  city  court  of  Brunswick 
has  no  Jurisdiction  to  entertain  the  present 
suit  and  the  laying  of  damages  in  this  suit 
at  ¥1,999  Is  an  attempt  to  deprive  the  Unit- 
ed States  court  of  a  case  solely  within  its 
Jurlsdlctlou  by  virtue  of  the  removal  referred 
to.  The  demurrer  was  sustained,  and  the 
plaintiff  excepted. 

1.  The  last  ground  of  the  demurrer  will 
be  first  dealt  with.  When  one  brings  an  ac- 
tion fn  a  court  having  Jurisdiction  to  deter- 
mine the  same,  and  Is  nonsuited  or  volun- 
tarily dismisses  the  case,  such  nonsuit  or 
dismissal  does  not  determine  In  any  way 
the  merits  of  the  ccQtroversy;  and  as  a  gen- 
eral rule  the  plaintiff  may,  If  not  barred  by 
the  statute  of  UmltatlonB,  Institute  a  similar 
suit  In  the  same  court,  or  In  any  other  court 
having  Jurisdiction  of  the  action,  or  he  may 
adopt  a  different  remedy  appropriate  to  the 
cause  of  action,  and  enforce  It  in  the  court 
in  which  the  first  suit  was  brought,  or  In 


any  other  court  having  Jurisdiction  to  en- 
force the  same.  In  the  language  ot  one 
writer,  a  nonsuit  *1s  bat  like  the  tdowing 
out  of  a  candle,  which  a  man  at  bis  own 
pleasure  may  light  again."  1  Freem.  Jndgm. 
t  261,  citing  March,  Arbitraments,  215.  See. 
also.  S  Bl.  Comm.  296;  Bucher  v.  Railroad 
Co..  12S  U.  8.  665,  8  Sup.  Ot  974.  81  L.  Ed. 
795:  Homer  v.  Brown,  16  How.  354.  365. 
14  L.  Bd.  970;  Smith  V.  Floyd  Co.,  8S  Ga. 
430,  11  S.  B.  860;  Fblpps  v.  Alford.  96  Oa. 
215k  22  S.  E.  162;  Civ.  Code,  |  SfHS.  Tbe 
question  raised  by  the  gronnd  of  tbe  demur- 
rer now  under  consideration  is  whethw  tbe 
removal  of  a  ease  to  a  federal  court  tmm'  a 
state  court  which  has  concurrent  Jnrladic- 
tion  of  tiie  same,  and  tbB  entering  of  a  Judg- 
ment of  nonsuit  or  tbe  allowance  of  at  T<d- 
untary  dismissal  In  the  formra  eovrt,  pre- 
vents tbe  bringing  of  another  suit  on  the 
same  cause  of  action  In  the  state  court, 
when  at  the  date  the  latter  suit  is  filed 
the  cause  of  action  Is  not  barred  by  the  stat- 
ute of  limitations.  An  action  brought  in  a 
court  of  this  state,  and  there  nonsuited  or 
voluntarily  dismissed  or  discontinued  hy  the 
plaintiff,  may  be  renewed  In  any  court  hav- 
ing JuriBdictl<Hi  of  tbe  cause  of  action,  upon 
payment  of  costs.  Id.  If  the  cause  of  ac- 
tion was  not  barred  by  the  statute  ot  limi- 
tations when  the  suit  was  oris^nally  brouKbt, 
the  action  may  be  recommenced  at  any  time 
within  six  months  after  tbe  dismissal  w 
nonsuit,  notwithstanding  It  may  have  be- 
come barred  while  the  first  suit  Is  pending. 
Id.  8  8786.  The  city  court  of  Brunswick  and 
the  federal  court  had  concurrent  Jurisdic- 
tion of  the  cause  of  action  on  wtilch  tbe 
first  suit  was  founded,  the  damages  l>eing 
laid  at  $10,000.  The  suit  was  originally 
brought  In  the  former,  and  regnlarly  and 
lawfully  removed  to  the  latter,  court  and 
there  yoluntarlly  dismissed  by  tbe  plaintiff. 
The  plaintiff  then  sought  to  bring  another 
suit,  in  which  the  damages  were  laid  at 
$1,999,  on  the  same  cause  of  action.  In  the 
city  court  If  the  cause  of  action  was  bar> 
red  by  the  statute  of  limitations  at  tbe  time 
such  new  suit  was  filed,  then  the  case  would 
have  been  properly  dismissed,  as  It  has  been 
held  by  this  court  that  when  a  case  has  been 
removed  to  the  federal  court  although  there 
may  be  no  adjudication  in  the  federal  court 
on  the  cause  of  action,  If  the  same  becomes 
barred  wlille  tbe  case  Is  pending  In  tbe  lat- 
ter court  tbe  action  cannot  be  renewed  in 
the  state  court  within  six  months,  under  the 
provisions  of  the  section  above  quoted.  Oox 
V.  Railroad  Co.,  68  Ga.  446.  The  same  is 
true  where  the  suit  was  originally  brought 
in  the  federal  court  Publishing  Co.  v.  De 
Laughter.  96  Ga.  17.  21  S.  B.  1000.  There 
Is  certainly  nothing  in  either  of  the  cases 
Just  cited  to  call  for  a  ruling  that  no  action 
could  ever  be  brought  in  the  state  court 
merely  because  of  the  removal  of  the  former 
suit  to  the  federal  court.  If  the  cause  of  ac- 
tion is  not  barred  by  tbe  statute  of  limita- 
tions. The  only  point  necrasary  to  be  de^d- 
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ed  in  the  Cox  Case  was,  whether  the  law 
contained  in  the  section  of  the  Code  above 
cited  had  any  application  to  a  case  removed 
to  the  federal  court  In  that  cage  the  suit 
bad  been  brought  In  a  state  court,  and  had 
been  proiKrlf  removed  to  the  federal  court, 
and  while  there  a  period  of  time  had  elapsed 
vblch  would  have  the  effect  of  barring  the 
plaintiff  from  bringing  another  suit  based 
on  the  same  cause  of  action.  It  was  held 
that  the  case  could  not  be  recommenced  In 
the  state  court,  as  the  six-months  statute 
above  referred  to  did  not  prevent  the  bar  of 
the  statute  of  limitations  from  attaching 
to  a  cause  of  actltm  removed  to  the  federal 
court.  There  is  some  language,  both  in  the 
beadnote  and  In  the  opinion,  which  would 
seem  to  indicate  that  the  case  could  not 
have  been  recommenced  in  the  state  court, 
notwithstanding  It  was  not  barred  by  the 
statute  of  limitations;  but  sncb  language 
went  farther  than  the  facts  of  tlie  case 
justified,  and  what  Is  thna  said  is  not  bind- 
ing as  authority.  The  last  sentence  of  the 
first  beadnote,  that  *'sectlon  2832  of  the 
Code  (OlT.  Code,  |  8786)  does  not  apply  to 
such  a  case,"  is  significant,  as  Indicating  the 
real  question  involTcd  in  that  case.  More- 
over, the  court  passed  npcHi  the  merits  of 
the  case,  and  held  that  the  plaintiff  failed 
to  "oake  out  his  case.  The  case  might  well, 
tbeiefore,  have  been  put  upon  that  ground. 

The  case  of  Kern  y.  Huidekoper,  V. 
8.  485,  26  L.  Bd.  cited  in  the  opinion 
in  the  Cox  Case,  does  not  decide  the  ques- 
tion presented  by  tbe  present  record.  All 
there  ruled  (and  there  are  a  number  of  other 
mllngs  of  that  court  to  the  same  effect)  is 
that,  when  a  case  has  been  removed  from 
a  state  court  to  a  federal  court,  any  action 
taken  by  the  state  court  while  the  case  is 
pending  In  the  federal  court  Is  coram  non 
jndlce  and  void.  We  do  not  for  a  moment 
question  the  correctness  of  these  decisions. 
When  a  case  has  been  removed  from  a  state 
court  to  the  federal  court,  tbe  latter  court 
certainly  has  complete  and  exclusive  Juris- 
diction of  that  particular  case.  Tbe  state 
court  Is  ousted  of  all  jurisdiction  over  the 
action,  and  any  action  teken  by  It  after  such 
removal  would,  of  course,  be  void.  It  tbe 
supreme  court  of  the  United  Stetes  has  ever 
ruled  that  a  case  which  has  been  nonsuited 
or  disposed  of  In  the  federal  court  without 
a  decision  upon  tbe  merits  cannot  be  recom- 
menced in  a  state  court  of  concurrent  Ju- 
risdiction, If  permitted  by  the  statutes  of 
the  state,  we  have,  after  a  most  diligent 
search,  been  unable  to  find  It.  The  supreme 
court  of  Ohio,  In  the  case  of  Railroad  Co. 
T.  Fulton,  58  N.  E.  265,  44  L.  R.  A.  620. 
which  Is  cited  on  the  brief  of  counsel  for 
defendant  in  error,  has  made  a  direct  ml- 
Ing  upon  the  question  now  under  consider- 
ation. That  case  Is,  so  far  as  we  can  ascer- 
tain, sul  generis.  The  case  of  Cox  v.  Rail- 
road Co.,  68  Ga.  446,  Is  cited  to  sustain  the 
view  therein  expressed,  but  we  think  the 
Ohio  court  has  entirely  misapprehended  tbe 


ruling  in  that  case.  A  writer  in  the  law 
magazine.  Case  and  Comment,  of  July,  1899, 
has  this  to  say  In  reference  to  the  Ohio  casu 
and  the  Cox  Case:  "Tbe  right  to  bring  a 
new  action  In  a  state  court  after  dismissal 
of  a  prior  action  on  the  same  demand  by 
a  federal  court  Into  which  the  cause  had 
been  taken  by  removal  Is  denied  by  the  Ohio 
supreme  court  In  the  case  of  Railroad  Co.  v. 
Fulton,  58  N.  B.  265,  44  L.  E.  A.  520.  This 
court  declares  that  the  Jurisdiction  of  the 
federal  court  In  case  of  removal  extends  to 
'any  suit  thereafter  brought  on  the  Identical 
cause  of  action  after  the  former  suit  has 
been  dismissed  by  It  until  the  cause  of  ac- 
tion has  been  extinguished  by  a  Judgment 
on  the  merits.*  The  case  of  Cox  v.  Railroad 
Co.,  68  Oa.  446,  is  cited  as  a  precedent,  but 
that  was  a  material^  different  case,  in 
^icfa  the  decision  was  that  after  nonsuit 
In  a  federal  court  a  renewal  of  the  action 
In  the  stete  court  was  not  a  part  of  the 
original  case,  or  *on  the  same  footing  with 
11^  with  respect  to  the  statute  of  limitations. 
The  possibility  that  a  plaintiff  might  Im- 
properly permit  tbe  dismissal  of  a  cause 
after  removal,  for  the  puipose  of  beginning 
again  in  tbe  state  court,  and  thus  compel 
the  defendant  to  remofe  the  cause  again  or 
else  submit  to  the  stete  court,  Is  one  ground 
of  the  Ohio  decision.  But  the  unnecessary 
trouble  caused  to  a  defendant  by  dismissing 
an  action  and  suing  anew  Is  not  confined  to 
cases  that  have  been  removed  from  a  state 
court  It  does  not  in  other  cases  prevent 
the  plaintiff  from  commencing  a  new  ac- 
tion after  dismissing  the  former  one,  and 
the  difference  In  respect  to  actions  removed 
into  a  federal  court  is  only  in  degree.  The 
distinction  between  relnstetement  of  an  ac- 
tion and  the  bringing  of  a  new  action  does 
not  seem  to  have  been  much  considered  in 
this  case.  Because  a  case  can  be  relnsteted 
only  by  the  court  that  dismissed  it.  It  Is  said 
that,  'by  parity  of  reasoning,'  a  stete  court 
cannot  pass  on  tbe  right  of  the  plaintiff 
to  recommence  an  .action  after  it  has  been 
dismissed  by  a  federal  court  But  com- 
mencement of  a  new  action,  although  for 
the  same  cause.  Is  not  a  reinstatement  but 
a  distinct  and  Independent  case.  Exclusive 
Jurisdiction  of  an  action  Is  a  very  different 
thing  from  exclusive  Jurisdiction  of  all  pos- 
sible actions  for  the  same  cause.  An  elec- 
tion to  briuK  an  action  In  one  of  two  courts 
of  concurrent  Jurisdiction  Is  not  usually  ir- 
revocable. After  dismissal  of  tbe  first  one, 
the  plaintiff  has  tbe  same  choice  between  the 
courte  that  he  bad  originally.  There  seems 
to  be  no  reason  why  this  should  not  apply 
where  the  concurrent  Jurisdiction  Is  In  state 
and  federal  courto.  If  bringing  an  action 
originally  in  the  federal  court  does  not  give 
It  such  exclusive  Jurisdiction  of  the  entire 
cause  of  action  as  to  prevent  bringing  an; 
action  therefor  In  a  state  court  after  the 
federal  suit  Is  dismissed,  why  should  this 
be  the  result  of  removing  a  suit  from  a 
stete  court  into  a  federal  court?  In  tither 
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c-ase  It  Is  difficult  to  aee  why,  after  an  ac- 
tion has  been  dismissed  without  prejudice 
to  the  right  to  bring  a  new  action,  the  plain- 
tiff has  not  the  same  election  that  he  had 
in  the  beginning  with  respect  to  Jurisdic- 
tion." The  writer  of  the  above-quoted  arti- 
cle thoroughly  apprehends  the  true  relation 
of  the  Cox  Case  to  the  question  now  under 
discussion,  and  his  reasoning  not  only  dem- 
onstrates the  correctness  of  the  conclusion 
reached  by  us,  but  also  that  there  Is  noth- 
ing In  the  Cox  Case  really  In  conflict  with 
the  present  ruling,  and  that  the  Ohio  case 
is  not  based  upon  sound  reasoning.  I^ere 
being  no  authority  which  would  bind  this 
court  on  the  question  under  consideration, 
the  case  should  rest  solely  upon  principle. 
Tf  an  action  had  been  brought  In  one  of  the 
courts  of  this  state,  and  there  nonsuited,  or 
voluntarily  dismissed  or  discontinued  by  the 
plaintiff,  no  one  would  contend  that  It 
might  not  be  recommenced  within  due  time 
In  the  same  court,  or  In  another  court  of  this 
state  having  concurrent  Jurisdiction  of  the 
action.  If  a  suit  has  been  begun  in  the 
federal  court,  and  there  nonsuited  or  dis- 
continued, another  suit  on  the  same  cause 
of  action  could  certainly  be  brought  in  a 
state  court  having  Jurisdiction  of  such  an 
action.  The  superior  and  city  courts  of  this 
state  are  courts  of  concurrent  Jurisdiction 
with  the  circuit  court  of  the  United  States 
of  the  district  embracing  the  county  where 
such  superior  or  city  courts  are  located,  as 
to  certain  cases;  and  there  Is  no  good  rea* 
son  why  the  rule  applicable  to  state  courts 
should  not  apply,  merely  because  one  is  a 
state  and  the  other  a  federal  court.  The 
act  of  congress  provides  that  certain  cases 
may  be  removed  from  the  state  court  to 
the  federal  court,  but  this  does  not  mean 
that  the  cause  of  action  Is  removed.  The 
act  refers  in  terms  to  suit,  and  not  cause 
■of  action.  Until  the  state  court  is  absolute- 
ly deprived  of  Jurisdiction  of  a  particular 
cause  of  action.  It  may  take  Jurisdiction  of 
and  pass  upon  the  same,  with  the  excep- 
tions above  noted.— tbat  when  the  federal 
court  has  taken  Jurisdiction  tbn  state  court 
cannot  take  any  action  In  connection  with 
ihe  same  so  long  as  the  cause  Is  pending  in 
the  federal  court  But  when  that  court  d»- 
nles  to  the  plaintiff  a  hearing,  or  falls  for 
an7  reason  to  pass  upon  the  sufficiency  of 
his  cause  of  action,  he  may  bring  the  same 
again  In  the  state  court,  and  Invoke  an 
adjudication  of  tbat  court  And  the  fact 
that  the  new  suit  la  for  an  amount  which 
will  prevent  another  removal  to  the  federal 
court  will  not  Invalidate  the  suit  If  the 
plaintiff  In  the  new  suit  voluntarily  aban- 
don a  portion  of  his  claim  for  damages,  It 
does  not  seem  that  the  defendant  should 
complain.  The  policy  of  the  laws  of  the 
Ti^nlted  States  Is  to  compel  persons  having 
claims  of  small  amounts  to  litigate  In  the 
state  courts,  and  voluntarily  glTlng  up  a 
portion  of  his  claim  for  damages,  and  be- 
ing content  to  accept  a  sum  less  than  the 


federal  court  would  entertain  Jurisdiction  of. 
would  not  seem  to  be  contrary  to  the  laws 
of  the  United  States  and  Its  establislied  pub- 
lic policy  in  reference  to  the  Jurisdiction  of 
Its  courts.  The  court  had  Jurisdiction  of  tbe 
cause,  and  the  ground  of  the  demurrer  rais- 
ing objection  to  the  Jurisdiction  was  not 
well  taken.  See,  In  tikis  connection.  Will- 
son  V.  Mllliken  (Ky.)  42  L,  R.  A.,  and  notes 
on  page  459  (s.  c.  44  S.  W.  660). 

2.  The  petition  set  forth  a  cause  of  action 
as  against  the  demurrer  filed  to  the  same. 
The  petition.  In  effect,  alleged  that  one  of 
the  train  hands,  in  the  presence  of  the  con- 
ductor, and  impliedly  with  his  consent  at- 
tempted to  commit  a  robbery  upon  the  com- 
panion of  plalntiflTs  son,  and  while  so  en- 
gaged did  hurl  plaintiff's  sou  from  a  rapidly 
moving  train,  from  which  he  received  inju- 
ries causing  his  death.  Under  such  circum- 
stances, the  defendant  would  be  liable,  wheth- 
er the  plaintiff's  son  was  upon  the  train 
lawfully  or  unlawfully,  and  without  regard 
to  what  was  the  character  of  the  train.  See 
Hlgglns  V.  Railway  Co.,  98  Ga.  751,  25  S.  E. 
837;  Smith  v.  Railway  Co.,  100  Ga.  96,  27  S. 
E.  725;  Railway  Co.  v.  Godkhi.  101  Ga.  655, 
30  S.  E.  378,  and  cases  cited.  Judgment  re- 
versed. All  the  Justices  concurring,  except 
SIMMONS,  a  J.,  and  UTTI^B;  J.,  who  dis- 
sent 

.LITTLE,  J.  I  cannot  concur  in  the  ruling 
made  in  this  case  by  a  majority  of  the  court 
In  my  opinion,  when  a  suit  is  commenced  in 
a  state  court  and  removed  to  the  federal 
court  under  the  law  of  congress,  not  only  the 
actual  case  pending,  but  the  cause  of  action 
upon  which  It  Is  founded.  Is  also  removed, 
and,  after  dismissal  or  ncmsuit  in  the  federal 
court,  another  suit  on  the  same  cause  of  ac- 
tion cannot  be  entertained  by  the  state  court, 
although  in  the  second  action  the  damages 
are  laid  in  an  amount  less  than  the  limit 
fixed  by  the  act  of  congress  to  entitle  a  de- 
fendant to  a  removal  when  there  is  diverse 
citizenship.  As  was  said  by  Mr.  Justice  Mc- 
Lean In  the  case  of  Gordon  v.  Longest  16 
Pet.  97,  10  L.  Ed.  900,  "One  great  object  In 
the  establishment  of  the  courts  of  the  United 
States,  and  regulating  their  Jurisdiction,  was 
to  have  a  tribunal  In  each  state  presumed  to 
be  free  from  local  influence;"  and  It  was  doubt- 
less the  purpose  of  congress.  In  providing  for 
the  removal  by  a  nonresident  defendant  of  a 
case  brought  against  him  In  a  state  court,  to 
protect  such  nonresident  In  the  trial  of  his 
case,  from  the  local  influence  which  miglit 
exist  In  favor  of  the  resident  plaintiff  In  the 
state  court  This  purpose  would  be  entirely 
defeated.  If,  after  a  plataitlff  has  instituted 
an  action  to  recover  damages  for  an  lojory 
which  she  claims  to  have  sustallied  rea- 
son of  the  wrongful  act  of  the  nonresident 
defendant  as  in  this  case,  and  has  named 
a  particular  amount  as  the  proper  measure  of 
her  damage,  and.  exercising  the  right  con- 
ferred hj  the  congress,  the  defendant  by  law- 
ful proceedings  stays  the  jurisdiction  of  the 
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state  court,  and  bilngB  the  action  before  the 
federal  court  for  determination,  and  when 
tbat  case  bas  been  dismissed  in  the  federal 
conrt,  the  plaintlfF  may  again  bring  and  main- 
tain her  action  against  the  same  defendant 
for  the  same  causes  for  which  she  first  com- 
plained In  the  state  court,  by  arbitrarily 
fixing  her  damages  In  the  second  suit  at  a 
less  amount,  so  as  to  place  the  last  case 
brought  out  of  the  jurisdiction  of  the  federal 
court.  The  amount- Involved  In  the  contro- 
versy is,  under  the  act  of  congress,  an  in- 
cident. Congress  had  for  Its  object  In  pro-. 
Tiding  for  the  removal  of  causes  the  better 
protection  of  aliens  and  nonresidents.  The 
state  court  would  be  no  less  competent  to 
deal  with  a  cause  Involving  $2,100  than  It 
would  be  to  deal  with  a  cause  Involving 
$1,900.  While  the  right  of  removal  exists 
only  In  a  case  where  the  sum  Involved  Is  not 
less  than  that  named  In  the  statute,  yet  the 
consideration  which  moved  the  minds  of  the 
lawmalfers  to  authorize  the  removal  rested 
In  the  purpose  to  provide  a  trial  free  from 
local  influence  which  was  thought  might  be 
prejudicial  to  the  defendant's  cause,  and  not 
on  the  particular  amount  involved,  except 
in  so  far  as  the  Importance  of  the  case  to  the 
defendant  was  concerned.  In  other  words, 
the  prerequisite  to  removal,  that  a  case  should 
Involve  not  less  than  $2,000,  was  required 
because  of  the  Intention  to  limit  such  remov- 
al to  cases  which  were  deemed  particularly 
Important  on  account  of  the  amount  Involved. 
Aa  to  those  cases  not  deemed  particularly  Im- 
portant, the  right  of  removal  on  account  of 
diverse  citizenship  was  not  granted.  Hence, 
Id  our  opinion,  the  amount  Involved  In  a  suit 
is  to  be  considered  only  with  reference  to 
the  question  whether  It  may  be  removed.  If 
it  has  once  been  removed,  that  cause,  that 
controversy,  stays  removed.  When  It  Is 
taken  out  of  the  Jurisdiction  of  the  state 
court,  that  same  cause  between  the  parties 
cannot  again  be  assumed  by  It,  not  because 
of  the  amount  Involved,  but  because,  being  a 
case  which  was  authorized  by  law  to  be  re- 
moved as  originally  brought,  the  removal  has 
the  effect  of  vesting  Jurisdiction  of  that  cause, 
in  all  Its  phases,  in  the  federal  court,  which 
can  alone  finally  adjudicate  the  controversy 
existing  between  the  parties  on  the  issues 
made  by  the  pleadings.  In  Kern  v.  Huide- 
fcoper,  103  U.  S.  485,  26  I*  Ed.  354,  It  was 
said,  "The  suit  and  the  subject-matter  of  the 
suit  are  both  transferred  to  the  federal  court 
by  the  same  act  of  removal,"  etc.  In  my 
opinion,  the  right  of  a  plaintiff,  after  the  re- 
moval of  a  case  has  been  legally  effected,  to 
renew  the  action  in  the  state  court  after  a 
dismissal  in  the  federal  court,  Is  not  an 
open  question  In  this  state.  It  was  ruled  by 
this  court  In  the  case  of  Cox  v.  Railroad  Co., 
68  Oa.  446.  that,  when  a  case  has  been  re- 
moved from  a  state  court  to  the  circuit  court 
of  the  United  States,  the  Jurisdiction  of  the 
former  ceases,  and  after  nonsuit  in  the  fed- 
eral conrt  the  case  cannot  be  renewed  In  the 


state  conrt  within  six  months,  so  as  to  avoid 
the  statute  of  limitations.  By  a  provision 
of  our  state  law,  a  case  which  has  been  dis- 
missed may  within  six  months  be  renewed, 
and  the  statute  of  limitations  can  only  be 
made  to  apply  to  time  and  the  date  at  which 
the  first  suit  was  begun,  in  determining  the 
question  whether  the  last  suit  is  barred  by 
the  lapse  of  time.  The  plaintiff  In  the  Cox 
Case,  supra,  sought  to  make  this  rule  apply 
to  the  renewal  of  his  case  In  the  state  court 
from  which  It  had  been  originally  removed 
to  the  federal  court,  and  he  was  there  non- 
suited. In  delivering  the  opinion  of  the 
court,  Chief  Justice  Jackson  said  that:  "The 
act  of  removal  Ipso  facto  transfers  the  Juris- 
diction of  the  cause  to  the  circuit  coiurt  of 
the  United  Btates,  and  devests  that  of  the 
state  court.  •  ♦  •  Therefore,  when  It  ap- 
peared that  the  plaintiff  himself  proved,  in 
order  to  take  his  case  without  the  statute  of 
limitations,  that  It  had  been  removed  and 
adjudicated  by  the  United  States  court,  he 
removed  himself  out  of  court,  and  was  prop- 
erly nonsuited."  It  is  said  In  the  opinion  of 
the  majority  that  the  exact  question  under 
discussion  was  not  Involved,  and  that  the 
language  used  by  the  chief  Justice  was  obiter 
dicta.  On  the  contrary,  I  conceive  the  case 
affords  a  direct  ruling  on  the  question  In- 
volved. The  point  In  question  has  also  been 
expressly  decided  bj  the  supreme  court  of 
Ohio  In  the  case  of  Railroad  Co.  v.  Fulton, 
reported  hi  58  N.  B.  265.  44  L.  R.  A.  520. 
That  court  ruled  the  question  In  the  follow- 
ing language:  "Where  a  case  that  may  be 
Is  duly  removed  from  a  state  to  a  federal 
court,  the  Jurisdiction  of  the  state  court  over 
the  cause  at  once  ceases,  and  it  can  take  no 
further  step  therein;  and.  If  thereafter  the 
case  is  disposed  of  in  the  federal  court  other- 
wise than  on  the  merits,  the  plaintiff  cannot 
recommence  the  action  In  the  state  court, 
although  under  like  circumstances  he  might 
have  done  so  had  the  cause  not  been  remov- 
ed." The  reasoning  of  the  court  seems  to  me 
not  only  to  be  sound,  but  conclusive.  It  la 
based  on  the  proposition  that  the  federal 
court,  having  acquired  Jurisdiction  of  the 
action  by  its  removal  from  the  state  court, 
must,  on  principle  and  the  reason  of  the  stat- 
ute, retain  It  for  all  purposes,— for  the  purpose 
of  determining  whether  It  should  be  rein- 
stated, or  recommenced  after  it  had  t>een  dis- 
missed or  stricken  from  Its  docket,  as  well 
as  for  Its  determination  on  the  merits.  It 
was  also  stated  in  the  opinion  rendered  In  the 
case  that  the  Jurisdiction  of  the  federal  court 
"In  such  case  does  not  merely  embrace  the 
suit  brought  and  removed,  but  any  suit 
thereafter  brought  on  the  Identical  cause  of 
action  after  a  former  suit  has  been  dis- 
missed by  It,  until  the  cause  of  action  has 
been  extinguished  by  a  Judgment  on  the  mer- 
its." The  Chief  Justice  agrees  with  the 
views  above  expressed,  and  we  both  think 
that  the  Judgment  of  the  court  below  should 
bare  been  affirmed. 
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BELL  Y.  8APPINGT0N  et  tL 
(Supreme  Court  ot  Georgia.  July  13,  1900.) 
CONTRACT— C0NSIDKKAT10N—8TATUTB  OP 
FRAUDS. 

1.  A  contract  made  b;  a  parent  witb  her 
daughter  and  the  Utters  Intended  husband, 
to  lae  effect  that  if  the  contempiated  marriase 
iB  Bolemnized,  and  the  huBband  will  expend  t£e 
necessaiT  amount  of  money  in  building  a  dwell- 
ing house  upon  a  vacant  lot  belonging  to  the 
mother,  she  will  convey  the  lot  to  the  daugh- 
ter, is  supported  by  a  snfflcient  consideration. 

2.  When  such  a  contract,  though  resting  en- 
tirely in  parol,  has  been  performed  by  the  sol- 
emnization of  the  marriage  and  the  fmproTing 
ot  the  lot  at  the  son-in-law's  expense,  as  agreed, 
It  Is  takm  out  of  the  <q>eratloii  ot  tb»  statute  of 
frauds. 

(SylUboa  by  the  Court.) 

Error  from  superior  court,  Fulton  coun- 
ty; J.  H.  Lumpkiu,  Judge. 

Action  by  T.  H.  Sapplugton  and  S.  K.  Sap- 
plngton  against  Lucy  M.  Bell.  Judgment 
for  plaiutlflB,  and  defendant  brings  error. 
Affirmed. 

P.  F.  Smith  and  R.  B.  Shropshire,  for 
plalntur  In  error.  Abbott,  Ooz  &  Abbott 
for  defendants  in  error. 

COBB,  J.  The  material  averments  of  the 
petition  In  the  present  case  are  as  follows: 
The  petitioners  are  T.  H.  Sapplngton  and 
Mrs.  S.  K.  Sapplngton,  and  the  defendant  is 
Mrs.  Lucy  M.  Bell,  the  mother  of  Mrs.  8.  K. 
Sapplngton.  Petitioners  are  husband  and 
wife,  having  intermarried  In  February,  1808. 
In  contemplation  and  cousideratloD  of  such 
marriage,  petitioners  and  the  defendant  en- 
tered Into  a  tripartite  contract,  by  which  it 
was  agreed  among  them  that  the  marriage 
should  be  solemnized,  and  that  T.  H.  Sap- 
plngton should  furnish  material  necessary 
to  build  a  dwelling  house  upon  a  one-acre 
lot  belonging  to  the  defendant,  and  that  the 
defendant  after  the  house  was  built  would 
make  to  Mrs.  S,  K,  Sapplngton  a  deed  in  fee 
simple  to  the  lot  It  was  understood  be- 
tween the  parties  that  the  money  expended 
by  T.  H.  Sapplngton  for  the  material  to  be 
used  in  erecting  the  house  was  "in  equity  to 
be  considered  as  paid  and  furnished"  in  be- 
half of  his  wife.  Petitioners  fully  and  in 
all  respects  performed  and  carried  out  their 
part  of  the  contract,  T.  H.  Sapplngton  buy- 
ing and  furnishing  the  material  necessary 
to  build  the  house.  During  the  time  the 
house  was  being  built  petitioners  gave  their 
time  and  attention  to  the  building  of  the 
same.  On  November  24,  1808,  defendant 
asked  petitioner  T.  H.  Sapplngton  to  have 
a  deed  to  the  lot  In  question  prepared  for 
her  to  make  and  deliver  In  accordance  with 
her  contract.  This  deed  was  prepared  and 
submitted  to  the  defendant,  and  she  recog- 
nized and  stated  that  it  properly  described 
the  lot  In  controversy,  and  promised  that  she 
would  sign  and  deliver  It  at  once  Shortly 
after  the  house  was  built  the  petitioner  Mrs. 
S.  K.  Sapplngton  moved  Into  the  same  with- 
out any  objection  being  made  by  the  defend- 


ant, who  also  moved  into  the  home,  and  ite- 
malned  there  until  May,  1890.  At  that  time 
she  removed,  and  left  petitions  In  exclnslTe 
posaeaslon,  T.  H.  Sapplngton  hav1i«  moTed 
into  the  taouB^  and  they  have  remained  In 
possession  tmtll  the  Euresent  time,  and  bare 
given  time,  care,  and  labor  to  the  presrara- 
tlon.  protection,  and  taking  care  of  the 
premises,  treating  It  as  the  property  of  Bfrs. 
S.  E.  Sapplngton,  and  j^aylng  the  taxes 
thereon.  Shortly  after  she  left  the  premises 
the  defendant  placed  the  property  In  the 
hands  of  real-estate  straits  for  sole,  and  lias 
attempted  to  sell  the  property,  defendant 
claiming  that  petitioners  are  t^umta  at  suf- 
ferance of  hers.  Petitioners  have  requested 
defendant  to  at  least  pay  back  the  money 
expended  In  building  the  house,  and  tw 
taxes  on  the  same;  bat  she  has  refused 
either  to  do  this,  or  to  make  the  deed  as  she 
agreed  to  do.  Petitioners  pray— First,  that 
defendant  be  decreed  to  make  and  deliver 
to  Mrs.  S.  K.  Sapplngton  a  fee-simple  deed 
to  the  premises  In  dispute;  second,  that  If 
for  any  reason  this  cannot  be  done,  the  de- 
fendant be  decreed  to  pay  to  Mrs.  Sapping^ 
ton  the  sum  expended  In  building  the  bouse, 
besides  interest  aod  the  amount  expended 
by  petitioners  as  taxes  on  the  property,  this 
amount  to  be  reduced  by  the  value  of  the 
premises  for  rent  during  the  time  petitioners 
have  been  In  possession;  third,  that  until 
the  hearing  an  Injunction  be  granted  re- 
straining defendant  from  alienating.  Incum- 
bering, or  "In  any  wise  putting  a  cloud  up- 
on the  title"  of  the  property,  or  changing  the 
status  thereof  in  any  way.  The  defendant 
demurred  to  the  petition  on  various  grounds, 
among  them  being  that  there  was- no  equity 
In  the  petition;  that  the  contract  sought  to 
be  enforced  was  not  In  writing,  as  required 
by  the  statute  of  frauds;  that  there  was  no 
consideration  for  the  promise  of  defendant 
flowing  from  S.  K.  Sapplngton:  that  the 
only  possible  consideration  being  the  con- 
templated marriage,  the  subsequent  mar- 
riage was  not  such  part  performance  as  took 
the  case  out  of  the  statute  of  frauds.  The 
court  overruled  the  demurrers,  and  granted 
the  Injunction  as  prayed,  and  to  each  of 
these  Judgments  exception  was  taken  by  the 
defendant. 

We  do  not  think  there  was  any  error  In 
overruling  the  demurrers  to  the  petition. 
There  was  equity  In  the  petition,  and  the 
same  does  not  seem  to  be  subject  to  any 
of  the  objections  set  up  In  the  spedal  de- 
murrers. In  dealing  with  the  case,  how- 
ever, we  will  refer  only  to  such  questitms 
as  were  Insisted  on  In  the  argument  It 
was  contended  that  the  petition  was  de- 
fective, because  there  was  no  distinct  alle- 
gation that  the  contract  was  made  with  any 
particular  person.  It  was  dlstinctiy  alleged 
that  the  petitioners  and  the  defendant  en- 
tered into  an  agreement  whereby,  upon  the 
performance  by  T.  H.  Sapplngton  of  the  un- 
dertaking therein  provided  for,  the  defend- 
ant was  to  make  and  d^t«r  to  ISn.  8ap> 
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plntrton  a  deed  to  the  lot  Id  Question.  These 
allegatlous,  fairly  Interpreted,  mean  nothing 
less  than  that  there  was  an  agreement  be- 
tween Mrs.  Bell  and  her  daughter  that  the 
latter  should  be  entitled  to  a  conveyance  of 
the  property  upon  the  performance  by  the 
liiuband  of  certain  acts.  Mrs.  Sappington 
■was  the  real  party  to  the  agreem^t,  and 
the  one  to  be  benedted  by  its  being  carried 
Into  effect,  and  her  husband,  although  he 
was  not  to  receive  any  direct  benefit  from 
the  agreement,  was  the  person  from  whom 
the  consideration  was  to  move.  If  there  Is 
a  valid  consideration  for  the  promise,  It  mat- 
ters not  from  whom  it  moved.  The  prom- 
isee may  sustain  his  action,  though  a 
stranger  to  the  consideration.  Civ.  Code.  } 
8604. 

Treating  the  petition  as  one  setting  up  an 
agieement  between  Mn.  Bdl  and  her  daugh- 
ter, did  It  set  forth  a  caose  of  action  a« 
against  ttie  objections  that  the  agreement  re- 
lied on  was  within  the  statute  of  firauds,  and 
that  there  was  no  consideration  moving  to 
His.  Bell  to  support  the  alleged  promise  made 
by  her?  Ferformance  of  a  parol  contract  for 
the  sale  of  land  will  be  decreed  If  It  be  so  far 
executed  hy  the  party  seeking  the  relief,  and 
at  the  instance  or  by  the  inducaaraits  of  the 
other  party,  that  U  the  cmtract  he  abandon- 
ed be  cannot  be  restored  to  his  Cormer  posi- 
tion. Id.  I  40S7.  As  a  general  rule,  equity 
win  not  decree  the  spedflc  performance  ot  t 
Tolontary  agreement  or  a  mere  gratnltous 
promise.  To  this  gennal  mle  there  Is,  how- 
ever, an  e9a!es>tlon.  If  possession  of  land  has 
been  glvoi  under  such  an  agreement,  upon  a 
meritorious  consideration,  and  valuable  Im- 
provements have  been  made  upon  the  faith 
of  the  agreement,  a  court  of  equity  will  decree 
a  specific  [wrformance  of  the  agreement.  Id. 
I  4039.  In  the  case  of  Hims  v.  Loclcett,  33 
Oa.  9,  20,  Judge  Lyon  says:  "It  has  been 
settled  that  when  a  parol  agreement  Is  clearly 
proved,  in  consequence  of  which  one  of  the 
parties  has  taken  possession  and  made  valua- 
ble Improvements,  such  agreement  shall  be 
carried  Into  effect.  We  see  no  material  differ- 
ence between  a  sale  and  a  gift,  because  It 
certainly  would  be  fraudulent  In  a  parent  to 
make  a  gift  which  be  knew  to  be  void,  and 
then  entice  his  child  Into  a  great  expenditure 
of  labor,  of  which  he  meant  to  reap  the 
benefit  himself."  In  that  case  there  was  a 
parol  agreement  between  a  father  and  bis 
son-in-law  that  the  former  would  give  to  the 
latter  certain  land  upon  his  moving  upon  the 
same,  and  upon  the  faith  of  this  parol  prom- 
ise he  did  move  upon  the  land,  cleared  the 
same,  and  made  valuable  improvements.  It 
was  held  that  the  gift  was  good,  and  would 
be  enforced  In  equity;  that  the  taking  posses- 
sion and  making  valuable  Improvements  was 
such  a  part  performance  as  took  the  case  out 
of  the  statute  of  frauds.  See.  also,  Porter  v. 
Allen,  64  Ga.  623;  Hughes  v.  Hughes,  72  Ga. 
173;  Floyd  V.  Floyd,  97  Oa.  124,  24  S.  E.  451; 
Looney  v.  Watsfm.  97  Oa.  235,  22  S.  B.  936; 
Ogden     Dodge  Co.,  07  Os.  401.  26  S.  B.  821; 


Causey  v.  Causey,  106  Ga.  188,  193,  82  8.  B. 
188.  In  a  case  like  the  present  it  Is  not  nec- 
essary that  there  should  be  any  valuable  con- 
sideration moving  to  the  person  undertaking 
to  convey  the  property,  for  the  reason  that.  If 
the  transaction  be  treated  as  a  gift,  it  will  be 
upheld,  and  a  specific  performance  of  the  un- 
dertaking decreed,  where  the  parties  to  the 
transaction  are  parent  and  child;  the  under- 
taking of  the  parent  being  thus  supported  by 
the  meritorious  consideration  required  by  law. 
While  it  Is  necessary,  in  order  to  authorize  a 
specific  performance,  that  the  donee  should  go 
into  possession  of  the  property,  and  make  val- 
uable Improvements  thereon,  it  Is  not  essen- 
tial to  the  right  of  the  donee  to  demand  per- 
formance that  the  Improvements  should  be 
paid  tot  by  him.  As  between  the  donor  aud 
the  donee,  the  only  thing  necessary  to  be  de- 
termined, so  far  as  this  matter  is  concerned, 
is  whether  the  donee  has,  relying  upon  the 
^ft,  made  Improvements  which  were  valuable 
and  of  a  substantial  and  permanent  nature. 
Bspedally  would  the  donee  not  be  deprived  of 
the  right  to  a  specific  jperformance  on  account 
ot  not  having  hlms^  paid  for  the  Improve- 
ments -when  the  agreement,  as  In  the  present 
cas^  distinctly  provided  that  snch  improve- 
ments should  be  paid  tea  by  another  person. 
Under  the  facts  alleged,  Mrs.  Sa^iplngton  is 
entitled  to  a  decree  requiring  her  mother  to 
conv^  to  her  the  land  In  controversy,  and  the 
court  did  not  err  In  overruling  the  drannrrera. 

The  bill  of  ezceptloDs  also  assigns  error  up- 
on the  granting  of  the  Injunction.  As  the  pe- 
titioners were  In  possession  of  the  property, 
and  as  the  filing  and  diligent  pEosectrtton  of 
this  suit  would  be  notice  to  all  persoiis  of 
their  rights  In  the  land,  an  Injunction  to  re- 
strain the  defmdant  from  selling  or  Incum- 
berli^  the  land  was  not  absolutely  essential 
to  the  protection  of  their  Interests  In  the  prop- 
erty. See  Edwards  v,  Banksmlth,  35  Oa. 
213;  Smith  v.  Malcolm,  48  Oa.  843;  Clay  v. 
Clay,  86  Ga.  369.  12  S.  E.  1064.  In  the  hut 
two  cases  this  court  held  that  It  was  no  abuse 
of  discretion  to  refuse  to  grant  an  Injunction 
restraining  the  defendant  from  selling  or  in- 
cumbering the  land,  for  the  reason  that  the 
plaintiff  was  amply  protected  under  the  doc- 
trine of  lis  poidens.  Where,  however,  the 
court  sees  proper  to  grant  the  injunction  re- 
straining the  defendant  from  doing  anything 
to  complicate  the  title  while  the  case  Is  pend- 
ing, this  court  will  not  interfere,  unless  In  an 
extreme  case,  with  his  discretion  In  so  doing. 
Judgment  afflrmed.  All  the  Justices  concur- 
ring. 


PBRRT  V.  STATB. 
(Supreme  Ooart  of  GoOT^a.    Jan.  81,  190O.) 

aSIMINAX,  LAW  — OPINION  BlTIDKWCa  —  HOMI- 
dDB-OIBODHSTANnAI.  BTIDENCB 
—INSTRUCTIONS. 

1,  A  medical  expert,  after  describing  a  wound 
and  Its  1o<^atfon,  and  giving  his  opinion  as  to 
the  character  of  the  weapon  by  which  it  was 
caused,  may  testiQ'  to  the  ophilon  that  the  blow 
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came  from  the  rear  of  the  Iidared  person. 
Any  witness,  after  examining  a  pnyalcal  inatra- 
ment,  may  testify  to  the  opinion  that  It  Is  a 
deadly  weapon. 

2.  It  is  competent,  in  a  trial  for  murder,  to 

{irove  that  shortly  after  the  mortal  wound  was 
nfllcted  the  accoaed  made  dedarationB  and 
did  acts  evidencing  malice  towards  the  Injured 
person,  or  indifference  to  his  fate. 

3.  The  law  of  circumstantial  evidence  is  not, 
without  qualification,  applicable  in  a  case  where 
the  state  proves  a  positive  confession  of  guilt 

4.  It  is  not  erroneous  to  refuse  to  charge  re- 
guests  which  are  inapplicable  to  the  issues  in- 
volved. An  inaccuracy  in  charging  which  could 
have  resulted  in  no  injury  to  the  losing  party 
is  not  cause  for  a  new  trial. 

5.  There  is.  in  a  trial  for  murder,  no  error  in 
rejecting  evidence  offered  merely  to  affect  the 
action  of  the  jury  on  the  question  of  punish- 
ment. 

6.  The  verdict  was  warranted,  and  the  record 
discloses  no  cause  for  a  new  triaL 

little,  J.,  dissenting. 
Uiyllabus  by  the  (Joan.) 

Error  from  superior  court,  WUkea  county; 
S.  Reese,  Judge. 

Fred  Perry  was  convicted  of  murder,  and 
brings  error.  Affirmed. 

H.  M.  Holden  and  A.  W.  St^hens,  tea 
plalntlfl  in  error.  B.  H.  Lewis,  SoL  G&l, 
HazTfaHm  &  Bryan,  and  J.  M.  Torell,  Att^. 
Gen.,  for  the  State. 

LUMPKIN.  P.  J.  At  tbe  last  term  of  tbls 
court  the  cases  of  Will  Taylor  and  Fred 
Perry,  who  had  been  jointly  tried  and  con- 
victed of  the  murder  of  Jep  Dennard.  were 
here  on  separate  writs  of  error,  upon  eacb 
of  which  the  judgment  beUnr  was  reversed. 
See  108  Ga.  384,  84  S.  B.  2.  At  the  next 
ensuing  term  of  the  trial  court  the  accused 
were  tried  separately.  Taylor  was  found 
guilty,  and.  under  the  recommendation  made 
by  tbe  jury,  sentenced  to  Imprisonment  In 
the  penitentiary  for  life.  This  ended  hia 
case.  Ferry  was  convicted  without  recom- 
mendation, and  sentenced  to  be  banged.  He 
made  a  motion  for  a  new  trial,  to  the  over- 
ruling of  which  he  excepted,  and  bis  case  is 
again  before  us.  Tbe  evidence  warranted  a 
finding  of  the  following  facts:  Dennard,  the 
deceased.  In  the  capacity  of  "guard,"  had 
charge  of  a  number  of  persons  who  tiad  been 
cmvicted  of  misdemeanors  and  sentenced  to 
woift  upon  a  chain  gang.  Tbey  were  not, 
however,  employed,  as  they  ought  to  have 
been,  upon  public  works,  but,  under  Den- 
nard's  supervision,  labored  upon  a  private 
farm,  and  were  not  under  tbe  management 
or  control  of  the  cotmty  authorities.  Taylor, 
Perry,  and  several  others  composed  the 
gang.  When  not  at  work  they  were  kept  In 
one  room  of  a  house,  the  only  remaining 
room  of  which  was  occupied  by  Dennard. 
There  was  no  door  between  these  two  rooms. 
All  of  the  convlcta  except  Taylor,  Perry,  and 
two  others  were  confined  to  a  large  chain. 
The  two  named  were  whispering  to  each 
other  most  of  the  afternoon  of  Sunday,  Janu- 
ary 8,  1899,  and  neither  of  them  conversed 
with  any  other  convict.  While,  under  the 
rules  promulgated  by  Dennard,  all  conversa- 


ticms  had  to  be  carried  on  in  a  low  voice, 
there  was  no  rule  requiring  the  convicts  to 
talk  In  whiapers.  The  whispering  between 
Taylor  and  Perry  was  an  unusual  occurrence- 
Late  in  the  afternoon  mentioned,  I>ennard. 
from  hla  room,  directed  them  to  bring  to  him 
some  articles  which  he  needed.  They  went  In- 
to Dennard's  room,  and  remained  there  one  or 
two  minutes.  There  was  a  scuffle  In  tbe 
room,  and  a  noise  as  if  something  had  fallen. 
While  these  men  were  In  Dennard's  room,  he 
received  upon  tbe  head  a  mortal  wound,  from 
which  he  soon  became  unconscious,  and  as 
a  result  of  which  he  died  tbe  next  day.  The 
wound  was  inflicted  with  a  stick  of  wood, 
which  was  a  weapon  likely  to  produce 
death.  The  Indications  were  that  the  blow 
came  from  Dennard's  rear.  Immediately  af- 
ter he  was  struck,  Taylor  and  Perry  return- 
ed to  the  room  of  the  convicts,  the  former 
In  advance,  having  In  his  possession  Den- 
nard's gun,  pistol,  and  watch,  and  Perry  fol- 
lowhig  closely  with  an  ax  In  bis  hand. 
Neither  said  anything  as  to  what  bad  hap- 
pened to  Dennard  until  Ferry,  upon  being 
asked  tbe  direct  question,  "Where  was  be 
sitting  at  whm  yon  all  hit  talmr'  rolled. 
"He  was  sitting  by  tbe  Are  when  us  bit  him." 
Taylor  took  tbe  ax  from  Perry*  wlOi  it 
broke  the  lock  on  tbe  large  chain,  thus  re- 
leasing from  It  all  tlie  convictB  whose  shac- 
kles were  thereto  attached.  Tb^  all  went 
out  of  doors.  Dennard,  who  wan  standing 
near  fbe  bonse,  asked,  "^riut^  the  matter 
here?"  and  spoke  no  more,  b^g  In  a  dased 
and  helpless  condition.  Beferdng  to  him. 
Perry  said:  "Pnt  blm  In  there  [meaning  In 
the  bouse],  God  dsmn  bim!  and  let's  sgo." 
He  and  niylor  then  placed  Dennard  in  the 
house,  and  fastened  tbe  door  so  that  It  conld 
not  be  opened  from  tbe  Inside.  All  the  crai- 
Ticts  then  fled  from  the  place,  Feny  tahdnff 
with  bim  Dennard's  gun.  About  two  hours 
later,  from  a  place  of  concealment  by  the 
roadside,  tbey  saw  a  physician  wbo  was  golnp 
to  D^nanTs  relief.  Perry  proposed  to  UU 
tbe  doctra',  and,  when  one  of  his  companions 
remonstnted.  threatened  to  kill  the  latter. 

To  the  foregoing,  which  Is  a  condensed  but 
accurate  statement  of  what  the  jury  could 
legitimately  conclude  took  place  on  the  day 
of  the  tragedy.  It  is  proper  to  add  what  fol- 
lows: Ferry,  after  his  arrest,  admitted  tbnt 
be  was  In  Dennard's  room  when  the  fatal 
blow  was  Inflicted,  and,  without  charging 
the  crime  upon  Taylor  or  confessing  or  deny- 
ing his  own  guilt,  simply  said  be  did  not 
know  who  struck  the  blow.  In  his  state- 
ment to  tbe  jury  he  denied  being  In  Dennard's 
room  at  tbe  time  tbe  crime  was  committed, 
and  protested  that  he  had  nothing  whatever 
to  do  with  the  homicide.  He  also  stated  that, 
a  few  days  before  the  day  of  tbe  crime. 
Dennard  had  given  him  a  severe  flagging, 
and  on  that  day  had  not  allowed  tbe  con- 
victs enough  to  eat.  Taylor,  who  bad  al- 
ready been  convicted  and  sentenced  as  above 
stated,  was  sworn  as  a  witness  for  Perry, 
and  teatlfled  podtlvely  that  he  (Tsylort 
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struck  tbe  blow  -which  killed  Dennard,  he- 
canse  Dennard  threatened  to  whip  him  and 
"was  about  to  do  so;  that  Perry  was  not 
present  at  the  time,  and  had  nothing  what- 
ever to  do  with  it;  and,  farther,  that  there 
-was  no  conspiracy  or  understanding  of  any 
kind  between  Perry  and  himself  to  kill  or 
harm  Dennard.  He  explained  the  "whisper- 
ing" by  stating  that  it  related  to  another 
matter,  the  particulars  of  whldi  he  under- 
took to  relate.  There  was  absolutely  noth- 
ing In  Taylor's  testimony  to  the  effect  that 
be  Btrock  Dennard  in  order  to  escape  from 
custody.  Indeed,  there  was  not  a  syllable  of 
evidence  that  the  blow  was  struck  for  any 
such  purpose.  On  the  contrary,  Taylor  testi- 
fied positively  and  unequivocally  that  the 
crime  would  not  have  been  committed  if  Den- 
nard had  not  tried  to  whip  him,  and  gave 
no  other  reason  for  striking  Dennard.  He 
used  the  expression,  "I  struck  through  fear," 
manifestly  meaning  the  fear  of  a  beating. 
He  did  testify  he  had  been  told  that  it  was 
an  unlawful  chain  gang,  but  said  nothing  In 
this  connection  about  escaping  therefrom. 
He  mentioned  the  character  of  the  chain 
gang  merely  as  a  Justification  for  freeing  the 
other  convicts  after  he  bad  stmck  Dennard, 
and  gave  aa  an  additional  reason  for  setting 
them  at  liberty  that  he  thongbt  his  chances 
for  avoiding  capture  would  be  better  If  many 
convicts  were  at  large  at  the  same  time.  For 
the  purpose  of  Impeaching  Taylor,  the  state 
proved  that  after  his  arrest  he  repeatedly 
stated  that  Perry  struck  the  fatal  blow,  and 
also  that  he  (Taylor)  did  not  know  who  struck 
It.  We  will  now  consider  the  grounds  of  the 
motion  for  a  new  trial: 

L  It  is  alleged  that  the  court  erred  In  al- 
lowing the  physician  to  testify  that  in  his 
opinion  the  mortal  blow  was  inflicted  from 
Dennard'e  rear,  and  In  allowing  another  wit- 
ness to  testify  that  the  stick  of  wood  with 
which  the  blow  was  struck  was  a  weapon 
likely  to  produce  death.  There  was  no  ^ror 
In  admitting  any  of  this  testimony.  The  phy- 
sician was  not  only  an  expert,  but  based 
hl8  opinion  upon  the  facts  which  he  stated; 
and  certainly  any  witness,  after  describing 
an  Instrument,  may  express  under  oath  the 
opinion  that  It  Is  capable  of  causing  death. 

2.  Error  Is  alleged  in  admitting  the  testi- 
mony relating  to  Perry's  proposition  to  kill 
the  doctor,  and  hla  threat  to  klU  the  person 
who  protested  against  bis  so  doing.  This  tes- 
timony  was  admissible.  It  tended  to  show 
declaratlims  and  conduct  on  Ferry's  part  evi- 
dencing malice  against  Dennard,  or  Indlfler^ 
ence  to  hla  fote.  Sucb  declarations  and  con- 
dact  are  In  the  nature  of  incriminating  ad- 
missions of  the  existence  of  malice. 

3.  The  court  was  requested  to  charge  upon 
the  law  of  circumstantial  evidence,  the  re- 
quest btdng  evidently  based  upon  the  theory 
that  there  was  no  direct  evidence  of  Perry's 
guilt  We  cannot  say  the  request  was  Im- 
propnl^  refused.  Cor  there  was  evldwce  of  a 
confession  that  Perry  actnaUy  partldpated 
In  the  killing,  and  such  evidence  Is  not  cir- 


cumstantial, but  direct  Eberhart  t.  State, 
47  Ga.  599. 

4.  Several  requests  to  charge  were  present- 
ed to  the  Judge,  with  the  object  of  having  the 
Jury  Instructed  that,  if  Perry  conspired  with 
Taylor  merely  to  commit  an  assault  and  bat- 
tery upon  Dennard  for  the  purpose  of  effect- 
ing an  escape,  he  would  not  be  chargeable 
with  the  homicide,  or  that  even  if  Perry  en- 
tered into  a  conspiracy  to  kill  Dennard,  or 
himself  killed  Dennard,  for  the  purpose  of  es- 
caping from  the  clialn  gang.  It  being  an  un- 
lawful one,  he  would  be  guilty  of  manslaugh- 
ter only.  Error  is  assigned  upon  the  refusal 
of  the  court  to  give  these  requests  to  the 
Jury,  and  also  upon  a  charge  that  "where 
men  combine  to  do  an  unlawful  act,  and 
one  goes  a  step  beyond  the  rest,  and  does 
acts  which  they  did  not  perform,  each  and 
all  are  responsible  for  the  act"  There  was 
no  evidence  tending  to  show  a  conspiracy 
merely  to  beat  or  disable  Dennard.  If  there 
was  any  conspiracy  at  all.  It  was  murder- 
ous In  Its  character,  and  there  was  not  a 
particle  of  evidence  that  the  attack  upon  him 
was  made  with  a  view  to  escaping  from  the 
chain  gang.  Perry  did  not,  in  his  defense, 
set  up  either  that  he  co-operated  with  Taylor 
In  a  design  to  merely  commit  an  assault  and 
battery  on  Dennard,  or  that  his  object,  what- 
ever may  have  been  the  nature  of  the  assault, 
was  simply  to  effect  an  escape.  The  sole 
theory  of  his  defense  was  that  he  was  ab- 
solutely guiltless  of  any  participation  what- 
ever in  th^  attack  upon  Dennard.  He,  there- 
fore, has  no  Just  cause  of  complaint  of  the 
court's  refusal  to  charge  as  requested.  The 
requests  were  not  pertinent  to  the  issues  ac- 
tually Involved,  and,  even  If  the  charge  ex- 
cepted to  was  not  technically  accurate,  It 
could  not  under  the  circumstances,  have  been 
injurious  to  Perry.  There  was  no  contention 
on  his  part  that  he  and  Taylor  conspired  to 
do  one  act,  and  that  the  latter  did  an  act 
more  criminal,  in  the  design  of  which  he 
(Perry)  did  not  participate.  So  far  as  the 
requests  related  to  the  unlawful  character 
of  the  chain  gang,  It  is  to  be  noted  that  no 
assault  of  any  kind  upon  Dennard  was  In 
the  least  degree  essential  to  an  escape  by 
either  Tflytor  or  Ferry  from  the  chain  gang. 
They  had  absolnte  control  of  their  own  move- 
ments, and  bad  irnly  to  leave  whenever  they 
chose  to  do  so.  In  view  of  the  undisputed 
facts,  the  theory  of  assaulting  or  killing  Den- 
nard in  order  to  escape  has  no  foundation 
whatever,  and  It  follows  that  the  question  of 
the  lawfulness  or  the  unlawfulness  oC  the 
chain  gang  is.  in  the  case  as  now  presented, 
an  entirely  Immaterial  Issue. 

B.  The  Jury  trying  Perry  knew  that  Tay- 
lor had  been  convicted.  He  so  testified. 
Counsel  for  Perry  tendered  In  evidence  the 
verdict  against  Ta^or,  for  the  purpose  of 
shoving  that  he  had  been  reccnnmaided  to 
mercy.  The  court  declined  to  allow  this. 
It  is  alleged  that  this  was  error,  for  the 
reason  that,  if  the  Jui^  had  been  Informed 
that  Taylor  hod  escaped  the  death  penalty, 
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they  might  hare  recommended  Perry  to 
mercy.  Id  other  words,  a  new  trial  le  asked 
because  of  the  exclusion  of  evidence  which 
might  hare  affected  the  punishment  cf  the 
plaintiff  In  error.  "If  the  courts  erw  be- 
gin to  grant  new  trials  solely  with  refer- 
ence to  the  question  of  chau^ng  penalties, 
they  will  embark  upon  a  wide  ocean  of  un- 
certainty. What  eTldence,  other  than  sudi 
as  would  be  pertinent  to  the  question  of 
guilty  or  not  guilty,  ^ould  be  appropriate? 
An  answer  to  this  inquiry  Is  suggestive  ot 
endless  irrelevancy."  Thus  we  dealt  with 
this  question  In  the  case  of  another  Ferry  v. 
State.  Bee  102  Ga.  379.  80  8.  E.  903.  Even  If 
we  entertained  a  different  view  of  It.  we  do 
not  see  how  the  course  pursued  by  one  Jury, 
with  reference  to  punishment,  on  the  trial 
of  one  man,  could  aid  another  jury,  trying 
another  man,  In  fixing  his  penalty*  The  evi- 
dence, though  relating  to  the  same  transac- 
tloa,  could  not  possibly  be  the  same  on  both 
trials,  and  therefore  what  the  first  Jury  did 
could  afford  no  lawful  guide  or  criterion  to 
the  other;  and.  besides,  each  Jury  had  to 
act  on  its  own  responsibility. 

6.  Complaint  is  made  that  the  verdict  is 
contrary  to  the  evidence.  We  cannot  sus- 
tain this  contention.  We  do  not,  of  course, 
mean  to  say  that  the  evidence  demanded 
a  finding  of  the  particular  facta  which  we 
said  above  was  warranted.  It  Is  obvlouB 
from  the  foregoing  preliminary  statement, 
as  a  whole,  that  the  Jury  might  have  made 
a  very  different  flndlng;  but.  In  dealing 
with  the  question  whether  or  not  there  la 
sufficient  evidence  to  support  a  verdict,  we 
are  constrained  to  treat  as  duly  established 
all  such  facts  as  are  warranted  by  testi- 
mony, and  to  give  the  prevRllIuft  aide  the 
benefit  of  every  Inference  favorable  to  It 
which  Is  fairly  and  leftltlmately  deduclble 
from  those  facts.  Following  this  course, 
which  Is  the  only  one  we  can  properly  pur- 
sue, we  cannot  say  the  evidence  was  Insuf- 
ficient to  satisfy  the  jury,  to  the  exclusion 
of  all  reasonable  doubt,  that  Perry  was 
guilty.  Thus  viewing  the  case,  there  was 
mysterious  and  unusual  whispering  between 
him  and  Taylor,  At  the  first  opportunity 
thereafter,  they  went  Into  Dennard's  room. 
Almost  Immediately  he  received  a  mortal 
blow  from  the  rear.  They^me  out  of  hla 
room  at  about  the  same  moment  Ferry 
made  no  protestation  that  he  was  Innocent 
of  the  terrible  deed,  which  would  have  been 
most  natural,  had  he  been  guiltless  of  Den- 
nard's blood.  On  the  contrary,  he  volun- 
tarily said,  "Us  hit  him."  This  was  a  di- 
rect confession  of  guilt  He  cursed  the 
helpless  man,  assisted  In  fastening  him  up 
In  the  house,  and  remorselessly  left  him  to 
his  fate.  He  carried  away  Dennard's  gun, 
proposed  to  kill  with  It  a  physician  who 
was  going  to  his  relief,  and  threatened  to 
kill  a  fellow  convict  who  protested  against 
the  murder  of  the  doctor.  Later,  Perry  ad- 
mitted being  present  when  the  wound  was 
given,  and  did  not  even  then  claim  to  be 


Innocent,  but  merely  professed  Ignoraace  of 
who  the  murderer  was,— ignorance  which 
could  not  have  been  real,  if  wliat  he  admit- 
ted was  true.  In  his  statement  at  his  trial 
he  disclosed  reasons  for  entertaining  malice 
against  Dennard,  vis.  that  the  latter  had 
flogged  him  and  refused  to  give  bim  enough 
food.  It  was.  under  all  the  circumstances, 
certainly  remarkable  tliat  Taylor  should,  un- 
der oath,  take  all  the  blame  upon  himself; 
ADd,  it  the  Jury  had  believed  his  testimony, 
they  would  snrdy  have  acquitted  Perry. 
But  they  did  not  brieve  Taylor,  and  with 
good  xeason;  fbr  be  was  involved  in  such 
swloos  self-contradictions  that  no  man  coold 
help  feelli^  he  was  totaUy  unworthy  of 
credit.  Our  remark  when  this  case  was 
here  before,  that  the  evidence  against  Perry 
'*wa8  exceedingly  weak  and  unsatlBfactOTy.'* 
would  not  ain>ly  to  the  present  record.  The 
state's  case  Is  much  stronger  than  it  was 
then.  The  charge  of  the  coiurt  was  full  and 
very  fair  to  the  accused.  As  a  whole.  It 
was  an  admirable  presentation  of  the  law 
applicable  to  the  issues  upon  which  the  Jury 
were  to  pass.  After  a  patient  and  careful 
examination  and  study  of  the  record,  we 
find  no  reason  which  would  Justify  us  in 
holding  that  Perry's  last  conviction  was  un- 
lawful. It  does  seem  anomalous  that  he 
should  suffer  the  death  penalty,  while  Tay- 
lor, confessedly  guilty  and  swearing  to  Fer- 
ry's Innocence,  escapes  with  life  imprison- 
ment; but  for  this  condition  of  things  no 
responsibility  rests  upon  us.  or  hla  honor  of 
the  trial  court  Judgment  affirmed.  All  the 
Juatlces  ctmcnrring,  except  LITTLE,  dis- 
senting. 

LITTLE.  J.  (dissenting).  I  base  my  dis- 
sent from  the  ruling  of  the  majority  In  this 
case  on  the  two  grounds  that  the  evidence 
does  not  sustain  the  verdict  which  was  ren- 
dered, and  that  the  court  erred  in  admit- 
ting the  evidence  of  Dr.  Quinn.  who  testi- 
fied, "I  think  Mr.  Dennard  [the  deceasedl 
must  have  been  sitting,  and  his  assailant 
must  have  made  the  attack  from  behind." 
There  has  been  no  attempt  to  reproduce 
the  evidence.  It  Is  voluminous,  and  I  shall 
not  give  any  part  of  It  In  detail.  It  is  sof- 
flclent  to  say  that  there  was  no  eyewitness 
to  the  homicide;  that  no  one  saw  the  ac- 
cused enter  the  room  where  Dennard  was 
slain;  he  says  he  waa  not  there.  Taylor, 
who  had  been  previously  convicted  of  the 
homicide,  admitted  that  he  alone  killed  Den- 
nard, and  swore  on  the  trial  that  Perry  waa 
not  In  the  room  at  the  time  he  struck  the 
blow  that  caused  the  death  of  Dennard. 
Circumstances  strongly  corrolsorated  this  evi- 
dence. Immediately  after  Dennard  had 
been  stricken,  Taylor  entered  the  room  where 
the  other  prisoners  were  confined,  having 
In  his  possession  a  gun,  pistol,  and  watch 
belonging  to  Dennard,  all  of  which  were 
in  the  room  where  the  blow  was  ^tricken. 
It  Is  true  that  Taylor  was  followed  into 
that  room  by  Ferry,  who  bad  an  uc  in  his 
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hand.  It  was  not  shown  that  the  ax  was  in 
the  room  where  the  h(»aiclde  was  commit* 
ted.  bnt  most  likely  It  was  in  the  yard, 
where  Taylor  aays  Perry  waa  at  the  time 
Taylor  says  he  struck  Dennard.  Evidence 
of  a  conspiracy  between  the  two  to  klU  Den- 
nard, In  view  of  the  conTlctlon  of  the  plain- 
tiff In  error.  X  most  characterize  as  being 
to  me  palnfnlly  absent  In  my  opinion,  it 
must  rest  alone  on  the  fact  that  he  had  an 
ax  in  his  hand  after  Dennard  had  been 
stricken,  and  when  he  entered  the  room 
where  the  other  prisoners  were  confined. 
For  anght  that  appears,  we  are  not  author- 
ized to  conclude  that  he  had  It  at  the  time 
of  the  homicide.  As  a  matter  of  fact  there 
was  but  one  blow  Inflicted  on  Dennard,  and 
that  was  not  with  an  ax.  He  was.  accord- 
ing to  his  own  statement  and  the  evidence 
of  Taylor,  out  In  the  yard  when  Dennard 
was  killed;  having,  as  they  say,  asked  and 
received  permission  of  Dennard-  to  go  into 
the  yard  previously  to  the  difficulty.  That 
he  had  an  ax  In  his  hand  when  he  followed 
Taylor  Into  the  room  where  the  prisoners 
were  confined  was  certainly  a  circumstance 
to  create  suspicion,— would  very  strongly  do 
so  if  It  had  not  been  shown  to  what  use 
the  ax  was  put  After  Perry  entered  the 
room  with  the  ax,  Taylor  took  it  from  him 
and  broke  the  lock  on  the  large  chain  to 
which  they  were  confined,  thus  freeing  all 
the  prisoners.  Was  it  likely,  if  Taylor  and 
Perry  had  conspired  to  kill  Dennard,  that 
they  would  not  have  acted  together  in  over- 
powering him?  What  might  have  been  a 
dangerous  act  to  one  alone  would  have  been 
reasonably  safe  for  two.  Again,  is  it  rea- 
sonable to  believe,  if  Taylor  and  Perry  were 
together  In  the  room  when  Dennard  was 
slain,  and  his  gun,  his  pistol,  and  his  watch 
taken,  that  Perry  would  not  have  gotten 
one  of  the  articles?  Yet  Taylor  came  out 
with  all  of  them.  These  facts  add  consider- 
able weight  to  the  positive  evidence  of  Tay- 
lor that  Perry  was  not  In  the  room,  and  had 
nothing  to  do  with  the  homicide.  Very 
much  of  the  testimony  was  derived  from 
persons  confined  on  the  chain  gang  at  the 
time.  None  of  them,  however,  went  to  the 
extent  of  testifying  to  any  facts  which  would 
of  themselves  anthori»  a  conviction.  If  tha 
evidence  of  Taylor  that  Perry  bad  nothing 
to  do  with  the  homicide  and  was  not  In 
the  room  at  the  time  it  was  committed  is 
to  be  doubted,  when  all  of  this  testimony 
went  directly  against  his  own  Interest  l>e> 
cause  he  waa  a  negro  convict  why  should 
credence  be  given  to  the  testimony  of  oths 
negro  prisoners,  serving  their  county  In  a 
like  capad^? 

I  do  not  think  tiiat  the  evidence  of  Dr. 
Qulnn.  who  testified,  over  the  objection  of 
plalntUTi  counsel,  that  "I  ttilnk  Mr.  Dennard 
mast  have  been  sitting,  and  his  assailant 
must  have  made  the  attack  from  behind," 
should  have  been  admitted.  It  is  said  by 
Mr.  Justice  LUMPKIN,  In  the  foregoing 
opinion  of  the  majority,  that  the  phyaldan 


waa  not  only  an  expert  bnt  based  his  opin- 
ion upon  the  facts  which  he  stated.  In  my 
judgment  one  sensible,  observant  man,  who 
is  not  a  physician,  could  have  Just  as  readily 
known  that  Dennard  waa  sitting,  and  that  he 
was  struck  from  behind,  as  another  such, 
who  was  a  physician;  and  yet  I  do  not  think 
it  can  be  douloted  that  neither  one  of  them 
would  know  much  about  it  This  character 
of  evidence  does  not  come  within  the  do- 
main of  expert  evidence.  Because  a  man 
happens  to  be  a  physician,  he  is  not  thereby 
invested  with  any  special  power  to  know 
accurately  what  was  the  position  of  the  par- 
ties when  a  homicide  was  committed,  not 
within  his  presence.  Of  course.  If  Dr.  Qulnn 
did  give  the  facts  upon  which  his  opinion 
was  based,  his  evidence  was  admissible,  and 
BO  would  have  been  the  evidence  of  a  lay- 
man. But  I  do  not  think  he  did.  Dr.  Qulnn 
testified  that:  He  was  called  to  see  Dennard 
about  18  hours  before  hia  death.  He  was 
perfectly  unconscious.  In  a  profound  stupor, 
caused  from  a  blow  Infiicted  upon  his  head, 
causing  a  fractore,  or,  rather,  several  frac- 
tures. The  doctor  thought  the  weapon  with 
which  the  blow  was  inflicted  must  have  been 
about  three  Inchea  in  diameter,— a  round  in- 
strument There  was  a  central  fracture,  and 
then  a  surrounding  fracture,  and  the  Instru- 
meut  must  have  had  a  knot  on  It  and  the 
central  fracture  must  have  been  produced  by 
that  knot.  He  thought  It  was  a-plece  of  wood. 
Adjoining  that  was  another  fractnre  of  less 
degree,  and  the  diameter  of  the  fracture  was 
about  three  Inchea  wide  and  about  three  and 
a  half  Inches  long.  The  fracture  was  on  the 
right  side  of  the  head.  It  produced  paraly- 
sis of  the  left  side,— the  opposite  side.— and 
unconsciousness.  The  flow  of  blood  was 
caused  from  a  rupture  of  some  of  the  cere- 
bral vessels.  The  direction  of  the  wound 
was  about  o^  a  level.  "I  think  Mr.  Dennard 
must  have  been  sitting,  and  his  assailant 
must  have  made  the  attack  from  behind.  I 
think  the  wound  was  nearly  on  a  level.  I 
mean.  It  was  straight  across  the  head  above 
the  ear.  I  think  the  wound  was  about  on  a 
level  with  the  pinnacle  of  the  ear,  but  poste- 
rior some  two  Inches,  perhaps.  I  mean  the 
wound  was  about  two  Inches  In  rear  of  the 
ear.  nearly  <m  a  level."  While  I  have  not 
attempted  to  give  all  of  the  further  descrip- 
tton  of  the  wound,  made  Isy  Dr.  Qulnn,  the 
above  is  what  precedea  the  testimony  which 
was  objected  to;  and  to  me  It  appears  that 
tlila  testimony  was  admitted  aa  expert  evl- 
denee.  because  the  descrlptlMi  given  of  tin 
wound,  preceding  flie  testimony  to  which  ob> 
jectlon  waa  mad^  would  not  of  Itself  seem 
to  afford  any  reason  for  the  opiidon  that  the 
poaon  who  was  strleken  was  sitting  at  the 
time,  and  that  the  peraon  who  inflicted  the 
blow  waa  in  his  raa.  But  ulde  from  this, ' 
the  admiaslon  of  the  testimony  did  not  seem 
to  have  been  baaed  so  much  (m  the  reaaona 
glvm  for  the  opinion,  as  that  It  came  from 
an  expert  The  evidence  was  very  barmf  ul 
to  the  plaintiff  In  erior.  If  the  jury  believed 
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that  there  was  a  conspiracy  between  Taylor 
and  lilmself  to  kill  Dennard.  As  I  do  not 
tblnk  tbat  the  erldence  can  be  brought  In 
the  class  of  expert  testimony.  I  think  It 
should  not  have  been  admitted,  unless  some 
distinct  reason  had  been  given  for  the  opin- 
ion. For  the  reasons  above  stated,  I  have 
been  unable  to  concur  in  the  opinion  of  the 
majority  of  my  Brethren.  I  think  a  new 
trial  should  have  been  granted. 


OOOIiBY  V.  ABBBT. 
(Supreme  Court  of  Georgia.    July  14,  1000.) 

ATTACHHBNT-TRAVBRSE-FRAUDULENT  CON- 
VEYANCE—BVIDBNCB— INSTRUCTIONS. 

1.  There  was  no  error  iu  mting  that  a  de- 
nial of  the  truth  of  the  ground  of  the  attach- 
ment, made  in  a  petition  to  remove  the  attach- 
ment, was  a  traverse  of  such  ground,  in  con- 
templation of  law. 

2.  A  conveyance  of  property  by  an  insolvent 
mother  to  her  daughter  and  the  husband  of 
the  latter  Is  not  necessarily  fraudulent,  and 
when  the  Jury  wsa  authortzed,  under  the  evi- 
dence, to  find  that  such  conveyance  was  made 
in  good  faith  and  for  a  proper  and  legal  con- 
sideration, the  verdict,  in  the  absence  of  any 
error  of  law  on  the  part  of  the  judge,  ought 
not  to  be  set  aside. 

3.  There  was  no  error  in  the  charge. 

4.  The  evidence  sought  to  be  introduced  was 
not  material  in  this  case,  and  there  was  no  er- 
ror in  excluding  it. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Action  by  J.  L.  Cooley  agftinBt  F.  D.  Ab- 
bey. Judgment  for  defendant,  and  plaintiff 
brings  error.  Affirmed. 

0.  D.  Maddox,  for  plaintiff  In  arm.  0.  J. 
Simmons,  for  defmdant  In  emw. 

LITTI^H),  J.  Mrs.  CooIey  filed  a  petition, 
and  presented  the  same  to  the  Judge  of  the 
superior  court  of  the  Atlanta  circuit,  in 
which  she  allied  that  Mrs.  Abber  had 
made  a  fraudulent  sale  of  all  of  her  prop* 
erty,  and  prayed  that  an  attachment  should 
issue  under  the  provisions  of  our  Code.  Aft- 
er considering  the  same,  the  attachment  vas 
ordered  to  issue,  and  was  levied  on  certain 
furniture  and  household  goods,  as  the  prop- 
erty  of  the  defendant  In  attac9iment  Sub- 
sequently Mra  Abbey,  under  the  EffOTlslons 
of  the  Code  regulating  attachments  of  this 
character,  filed  a  petition  praying  that  the 
levy  of  the  attachment  so  Issued  should  be 
removed.  On  a  beulng,  the  iirayerB  of  this 
last  petition  were  denied.  No  further  steps 
were  taken  until  the  case  was  called  for  trial 
in  the  superior  court  It  was  then  Insisted 
on  the  part  of  Mrs.  Abbey  that  the  petition 
for  removal  which  had  bera  filed  was  a  trav- 
erse of  the  grounds  of  the  attachment,  and 
raised  an  issue  as  to  the  truth  of  the 
grounds  therein  stated.  The  court  so  ruled, 
and  refused  a  motion,  which  had  been  filed, 
to  dissolve  the  attachment  The  plaintiff 
then  excepted  pendente  lite.  Treating  the 
petition  as  a  traverse  of  the  ground  of  the 


attachment,  the  case  proceeded  to  trial,  and 
resulted  in  a  finding  by  the  Jury  in  favor 
of  the  defendant  on  the  issue  made  by  the 
traverse.  A  motion  for  a  new  trial  was 
made,  which  was  denied,  and  the  plaintiff 
excepted. 

1.  The  first  question  which  arises  Is 
whether  the  petition  for  removal  of  the  at- 
tachment was  properly  treated  as  a  trav- 
erse of  the  grounds  of  the  attachment  By 
section  4643  of  the  Civil  Code  it  is  provided 
that  whenever  a  debtor  shall  sell  or  con- 
vey  or  conceal  his  property  liable  for  the 
paym^t  of  his  debts,  for  the  purpose  of 
avoiding  the  same,  or  threaten  or  prepare 
to  do  so,  his  creditor  may  petition  the  Judge 
of  the  superior  court,  distinctly  stating  lils 
grounds  of  complaint  and  pray  for  an  at- 
tachment against  the  property  of  the  debtor, 
supporting  bis  petition  by  affidavit  or  tes- 
timony. If  be  can  control  the  same.  By 
a  subsequent  section  (4545)  it  Is  provided 
that  on  this  petition  the  Judge  may  grant 
an  attachment,  which  ahsll  be  execnted  un- 
der ^Btlng  laws,  and  -subject  to  existing 
laws  as  to  traverse  and  other  modes  of  de- 
fense. Under  the  provisions  of  tills  section, 
the  Judge  may  also,  if  he  deems  It  premier, 
before  granting  an  attachment,  appoint  a 
day,  and  hear  both  parties  as  to  the  propri- 
ety of  granting  the  attachment  and  may 
then  grant  or  refuse  It  It  is  provided,  also. 
In  section  ^46,  that  the  party  whose  prap- 
erty  has  been  attached  without  a  hearing. 
If  he  desires  to  do  so,  may  apply  to  the 
Judge,  setting  out  his  grounds  of  defense, 
and  show  why  the  attachmrat  should  not 
have  been  Issued  or  should  be  removed. 
Having  heard  the  same,  the  Judge  may  tben. 
upon  a  review  of  the  law  and  tacts,  make 
such  orda>  In  the  premises  u  Is  consistent 
with  Justice,  and  eltiier  totally  or  partially 
remove  the  attachment  or  refuse  to  do  so. 
It  Is  further  provided  that  when  sncb  at- 
tachments are  Issued  and  served,  tiiey  shall 
be  returned  and  disposed  of  as  attachments 
are  now  returned  and  disposed  of.  and  be 
subject  to  the  same  defenses.  GUv.  Code,  f 
4M7.  To  the  decision  granting  or  refusing 
the  attachment  a  writ  of  error  Ilea  to  tbis 
court  Id.  t  454a  It  Is  provided  by  seetloD 
4658  of  the  Civil  Code,  under  the  title  of 
"Pleading  and  Defenses  In  Attachmoit" 
that  the  defoidant  may  appear  by  hlmscaf 
or  attorney  at  law,  and  make  a  defense,  at 
any  time  before  final  Judgment  ta  rendered 
against  hfm;  and  section  4B60  It  Is  pro- 
vided that  la  all  cases  of  attadimeat  the 
defendant  may  traverse  the  tratii  of  the 
affidavit  In  relation  to  the  ground  upon 
whl^  the  attachment  Iraned.  at  the  retnm 
of  the  attachment  tnd  Issue  formed  on  sacb 
traverse  shall  be  tried  by  a  Jury  at  the  first 
term,  tmless  for  good  cause.  Hie  attatA- 
ment  which  was  Issued  In  the  case  at  bar 
under  the  order  of  the  Judge  of  the  supe- 
rior court  mw  dated  S^ttember  29, 1897,  and 
was  returnable  to  the  Mardi  term.  1806,  of 
the  superior  court  of  Fulton  county.  The 
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petition  to  remove  the  attacbment  was  filed 
In  the  office  of  the  clerk  of  the  superior 
court  of  Fulton  county  on  the  25th  of  Octo- 
ber, 1887.  This  petition  to  remove  In  terms 
denied  all  the  material  allegations  of  the 
petition  for  attachment;  that  is  to  say,  it 
expressly  denied  the  truth  of  the  ground 
upon  which  it  was  sought  to  have  the  at- 
tachment Issue.  The  prayer  to  remove  the 
attachment  was  refused  at  a  hearing  prior 
to  the  March  teem  of  the  court  It  never- 
theless became  a  part  of  the  record  in  the 
case,  and.  besides  expressly  denying  that  the 
ground  of  the  attachment  was  true,  this 
petition  closed  with  a  prayer  that  It  should 
be  used  and  considered  as  a  traverse  of  the 
ground  of  the  attachment  While  it  is  ad- 
mitted that  the  defendant  might  traverse 
the  truth  of  the  plalntlfTs  affidavit  on  wbldi 
the  attachment  Issued,  It  Is  contended  that 
snch  traverse  must  be  separately  made  and 
filed  at  the  term  to  which  the  attachment 
is  made  returnable,  and  It  seems  to  us  that 
this  is  very  much  the  better  mode  of  prac- 
tice, and  that  the  contemplation  of  the  stat- 
ute in  rdatlon  to  filing  a  traverse  Is  that 
there  shall  be  a  separate  denial  of  the  truth 
of  the  affidavit  on  which  an  attachment  is 
issued,  filed  at  the  return  term;  bnt  never- 
theless, the  object  of  the  statute  Is  to  give 
ta  a  defendant  the  right  of  having  an  at- 
tadiment  which  has  issued  against  him  dis- 
missed If  the  grounds  upon  which  It  Is- 
sued are  not  true  in  fact  and  we  do  not 
see,  in  this  case,  how  any  damage  accrued 
to  the  plaintiff  because  of  the  fact  that  a 
traverse  was  filed  In  advance  of  the  term 
to  which  the  attachment  was  made  return- 
able. It  is  true  that  the  petition  for  re- 
moval Is  lengthy,  and  contains  a  great  many 
allegations  not  necessary.  In  good  pleading, 
to  have  been  made,  and  contains  very  much 
more  than  a  mere  traverse;  but  It  contains, 
nevertheless,  a  distinct  denial  of  the  truth 
of  the  grounds  on  which  the  attachment  Is- 
sned.  It  is  true  also  that  when  the  case 
was  called  this  denial  was  a  part  of  the 
pleadluga  In  the  case,  as  they  then  stood, 
and  there  was  then  a  distinct  prayer  In  the 
pleadings  that  the  dailal  in  the  petition  to 
remove  the  attachment  be  considered  a  trav* 
erse  of  the  truth  of  the  ground  of  the  at- 
tachment So  that  the  ground  was  denied 
Bpeclflcally,  and  such  denial  was  filed  be- 
fore the  case  was  called.  While,  as  we  have 
stated,  the  better  practice  is  to  file  a  sepa- 
rate traverse,  yet  we  are  confident  that  con- 
sidering the  object  of  the  statute,  the  de- 
nial of  the  petition  for  removal  was  suffi- 
cient to  cause  an  issue  as  to  the  truth  of 
the  grounds  to  be  made  and  tried. 

2.  It  is  contended  that  the  verdict  of  the 
Jury  was  contrary  to  law  and  to  the  evidence 
In  the  case.  We  do  not  think  so.  On  the 
contrary,  we  are  of  the  opinion  that  the  ver- 
dict of  the  Jury  was  fully  authorized  by  the 
evidence.  It  Is  true  that  fraud  was  charged, 
and  It  Is  also  true  that  by  the  conveyance 
which  was  attacked  for  fraud  the  defendant 


sought  to  pass  title  of  the  property  to  her 
daughter  and  son-ln-law.  Nevertheless,  it 
appears  to  us  that  the  reason  for  the  con- 
veyance, as  well  as  the  consideration  moving 
the  defendants,  was  fully  and  satisfactorily 
explained,  and  under  the  evidence  the  jury 
were  authorized  to  find  that  such  conveyance 
was  made  in  good  faith.  It  is  not  true,  as 
matter  of  law,  that  the  defendant  could  not 
in  good  faith  sell  and  convey  her  property 
to  her  married  daughter  and  her  husband. 
Such  conveyances  are  always  regarded  with 
suspicion,  bnt,  while  so  regarded,  they  will 
stand,  unless  shown  to  be  fraudulent;  and 
while.  In  determining  whether  the  convey- 
ance Is  fraudulent  or  not,  sUglit  circumstan- 
ces may  have  weight  yet  It  Is  entirely  within 
the  province  of  the  jury  to  determine  the  fact 
as  to  whether  the  fraud  existed.  The  evi- 
dence warranted  them  in  finding  that  It  did 
not  in  the  present  case,  and  the  verdict  ought 
not  to  be  disturbed  unless  some  error  of  law 
was  committed  in  the  trial  of  the  case. 

8.  It  Is  complained  that  the  court  erred  in 
charging  the  Jury  as  follows:  "The  plead- 
ings of  the  parties  are  not  evidence,  but  are 
merely  their  written  contentions,  and  are  not 
to  be  taken  by  the  jury  as  evidence  of  the 
facts  alleged  In  them."  This  charge,  ab- 
stractly considered,  is  a  sound  legal  proposi- 
tion, and  is  totally  distinct  from  the  rule  of 
law  in  relation  to  admissions  in  judicio. 
Pleadings  are  the  mutual  altercations  be- 
tween the  parties.  The  plaintiff  sets  out  the 
facts  upon  which  he  relies  for  a  recovery.. 
The  defendant  either  admits  or  denies  the 
several  alleged  facts,  or  sets  np  extraneous 
matter  as  a  bar  to  recovery.  It  is  a  legal 
truism  that  these  pleadings  are  not  evidence, 
and  are  not  to  be  taken  as  such,  but  another 
rule  of  law  holds  a  party  to  any  admission 
which  he  has  made  in  bis  pleadings.  If  any 
such  are  made,  they  are  to  be  taken  as  true, 
because  they  are  asserted  by  the  party  him- 
self; and,  while  he  may  withdraw  them  form- 
ally from  tbe  pleadings,  he  cannot  by  a  mere 
withdrawal  avoid  the  effect  of  the  admis- 
sions made.  Medldne  Go.  v.  Olbbs  (Ga.)  33 
8.  E.  946.  There  was  no  request  that  the 
judge  should  charge  the  Jury  In  reference  to 
admissions  made  by  the  defendant  in  her 
pleadings.  It  appears  from  a  note  that  dur- 
ing the  trial  counsel  for  the  defendant  In- 
sisted on  the  proposition  that  an  admission 
made  in  pleadings  was  not  evidence,  and  in- 
voked an  instruction  to  the  jury  to  that  effect, 
following  which  the  charge  complained  of 
was  made.  There  was  no  error  In  the  in- 
structions given,  and,  if  tbe  plaintiff  desired 
any  instructions  In  reference  to  admissions 
made  in  the  pleadings,  she  should  have  re- 
quested that  tbey  be  given.  She  failed  to  do 
so,  and  the  fact  that  tbe  presiding  Judge  did 
not  find  It  necessary.  In  the  absence  of  a 
request  to  refer  to  the  subject  of  admission, 
in  no  way  renders  the  charge  as  given  illegal 
or  inapplicable. 

4.  Another  assignment  of  error  Is  that  the 
court  rejected  testimony  to  the  ^fCect  that  the 
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defeadaut  came  to  witness  aft^  the  alleged 
Bale  and  made  application  for  credit,  and  that 
she  Btated  to  him  that  she  waa  In  good  finan- 
cial standing,  and  agreed  to  settle  her  accoont 
every  two  weeks;  that  she  owed  no  one 
anything,  etc.  The  statement  which  it  was 
sought  to  prove  that  the  defendant  made  did 
not  under  the  explanation  of  the  presiding 
Judge,  have  any  relevancy  to  the  Issue  being 
tried.  He  excluded  it  on  the  theory  that  the 
Insolvency  of  the  defendant  was  never  de- 
nied, nor  was  it  ever  In  Issue.  This  being 
true,  proof  of  the  fact  that  she  made  appli- 
cation for  credit  In  the  purchase  of  provi- 
sions, and  stated  that  she  was  in  good  finan- 
cial standing,  and  promised  to  pay  her  ac- 
counts, could  not  affect  any  question  Involved. 
The  theory  of  the  plaintiff  was  that  the  sale 
of  all  the  furniture  of  the  defendant  to  her 
daughter  and  son-in-law  was  frandulentiy 
made,  and  they  proved,  as  was  claimed,  that 
she  continued  In  the  possession  of  the  goods 
which  she  had  ostensibly  cwveyed;  and  this 
fact,  they  contended,  was  a  badge  of  fraud. 
It  seems  that  the  defendant  bad  been  keep- 
ing a  boarding  house  on  Pryor  street.  Her 
business  had  not  been  successful,  and  she 
conveyed  all  of  her  furniture  to  her  daughter 
and  her  daughter's  husband.  Subsequently 
the  furniture  was  removed  and  placed  In  an- 
other bouse,  on  another  street;  and  plaintiff 
contended  that  It  was  still  the  establishment 
of  the  defendant;  that  she  was  conducting 
the  house  there,  and  using  the  same  furniture; 
and  that  these  facts  tended  to  show  that  the 
original  sale  was  fraudulent  However  this 
may  be,  we  are  confident  that  If  the  In- 
solvency of  the  defendant  was  not  denied, 
the  mere  fact  that  while  residing  at  her  new 
place  she  desired  credit  in  the  purchase  of 
provisions,  and  stated  that  she  did  not  owe 
anybody,  would  have  added  nothing  to  the 
contention  made.  Ordinarily,  this  evidence 
would  have  gone  in  for  whatever  of  value  it 
might  have  had  on  the  question  of  her  sol- 
vency, but  we  do  not  see  how  It  conld  have 
any  further  application.  It  was  her  undoubt- 
ed right  to  purchase  these  goods  on  a  credit 
If  she  could  do  so.  Such  articles  were  nec- 
essary for  her  maintenance,  whether  she  had 
fraudulently  conveyed  the  goods  or  not  and, 
under  the  Issues  then  being  tried,  they  were 
immaterial.  There  was  no  error  In  rejecting 
the  evidence.  Judgment  affirmed.  All  ibe 
jDSticea  concurring. 


UMDBBWGOD  et  al.  t.  THVBICAN. 

(Supreme  Court  of  Oeorgla.    Joly  12,  1900.) 

PROBATB  OP  WILL  —  CONTEST  —  GROUNDS  OF 
OBJKCTJON— UNDUE  INFLUBNCB 
— EXECUTION. 

1.  Qroonds  of  objection  to  the  prol>ate  of  a 
paper  propounded  as  a  will  are  not.  though 
separately  set  forth  in  the  caveat  "pleea,"  in 
the  sease  in  which  this  word  Is  used  In  section 
6380  of  the  Olvil  Code;  and  eonBeqiientiy  it  is 
not  the  right  of  the  proponnder  to  demand  that 
If  the  verdict  be  one  denying  probate,  It  ahall 
show  upon  which  me  or  more  of  such  gronnds 
It  is  based. 


2.  That  the  execution  of  an  iDstroment  par 
porting  to  be  a  will  was  procured  by  the  exei^ 
else  of  undue  Inflnence  upon  the  alleged  testa- 
tor cannot  be  proved  by  nis  declarations  made 
after  he  signed  the  paper. 

3.  When  the  attestation  clause  to  such  an 
instnimeat  recites  all  the  facts  essential  to  its 
due  execution  as  a  will,  and  It  la  shown  that  the 
alleged  testator  and  those  whose  names  appear 
thereon  as  witnesses  actually  affixed  their  sig- 
natures to  the  paper,  a  presnmptikHi  arises  that 
It  was  executed  in  the  manner  presaibed  by 
law  for  the  execution  of  wills;  and  this  Is  so 
though  there  ma;  be  on  the  part  of  one  or  more 
of  the  witnesses  a  total  failure  of  memory  as 
to  some  or  all  of  the  clrenmstaoces  attending 
the  execution. 

(Syllabus  by  the  Court) 

Error  from  superior  court;  Fnlton  connty: 
J.  H.  Lumpkin,  Judge. 

Petition  of  Florence  A.  Underwood  and 
others  for  probate  of  the  alleged  will  of 
P.  D.  Thnrman.  M.  G.  Thurman.  widow, 
filed  a  caveat  in  the  superior  court  On  ai>- 
peal,  Judgment  was  rendered  for  Thurman, 
and  the  proponuits  bring  error.  Reversed. 

Smith,  Hammond  ft  Smith,  N.  J.  ft  T.  A. 
Hammond,  J.  T.  Pendleton,  and  King  & 
Spalding,  for  plaintiffs  In  error.  King  &. 
Anderson  and  L.  W.  Thomas,  for  defendant 
In  error. 

LUMPKIN,  P.  J.  A  paper  purporting  to 
be  the  will  of  F.  D.  Thurman,  In  which  no 
one  was  named  as  executor,  was  by  Mrs. 
Florence  A.  Underwood,  a  "person  Inter- 
ested," offered  for  probate  In  solemn  form 
in  the  court  of  ordinary  of  Pulton  county. 
Other  persona  Interested  were  afterwards 
made  parties,  and  Joined  in  the  prayer  for 
probate.  Mrs.  Mary  G.  Thurman,  the 
widow  and  sole  heir  of  the  alleged  testator, 
filed  a  caveat,  based  on  three  grounds,  vis.: 
(1)  that  the  paper  was  not  executed  In  the 
manner  prescribed  by  law;  (Z)  that  P.  D. 
Thnrman  was  not  at  the  time  of  its  execu- 
tion, of  sound  and  disposing  mind  and  mem- 
ory; and  (8)  that  he  was  Induced  to  sign 
It  because  of  nndne  Influence  on  the  part  of 
Mrs.  Underwood.  The  ordinary  adjudged 
that  the  paper  was  entitied  to  probate,  and 
Mrs.  Tburman  entered  an  appeal  to  the  su- 
perior court.  On  the  trial  therein  a  verdict 
was  returned  In  her  favor,  and  the  proponnd- 
ers  moved  for  a  new  trial.  Their  motion  con- 
tained four  general  and  thIrty-sIx  special 
grounds.  As  the  case  Is  to  be  tried  again, 
we  shall  say  nothing  concerning  its  merits. 
This,  for  the  time  being,  disposes  of  the 
four  general  grounds.  The  three  dosens  of 
special  ones  present  but  three  units  of  ques- 
tions with  which  we  consider  It  necessary 
to  deal  spedflcally.  In  the  remaining  three 
and  thirty,  various  points  are  made  upon 
rulings,  charges,  and  refusals  to  fdiarge. 
We  do  not  undertake  to  say  that  as  to  all 
of  the  matters  thus  complained  of,  the  trial 
Judge  was  entirely  free  from  error;  but 
conceding  that  some  of  the  grounds  to 
which  we  are  now  referring  do  show  that 
be  made  some  mistakes,  we  are  quite  sure 
that  none  of  them  were  rafllciaitly  aertons 
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to  require  the  grantixic  of  a  new  trial.  We 
a«T«e  with  bim  that  In  a  case  like  this  It 
would  be  strange,  indeed,  "it  astute  law- 
yers, after  a  microscopic  examination  and 
diligent  preparation,  extending  tbroogh 
about  eigbt  montbs  since  the  trial,  and  ap- 
paraitly  reTlewlng  every  sentence,  erery 
phrase,  em  every  word,  of  tbe  Judge,  could 
not  discover  somettalng  wlUcb  seemed  to 
them  a  flaw  or  error  of  more  or  less  magni- 
tude"; and  we  tbink  It  would  be  sometblng 
-wonderful  If  any  Judge— even  one  so  able 
and  painstaking  as  be— could  try  a  case  In- 
volving so  many  questions  without  falling 
into  some  slight  errors,  either  of  omission 
OT  of  commlBsion.  Our  Brother  below,  wblle 
frankly  conceding  that  he  may  have  done  so, 
did  not  think  that  there  was  any  error  on 
hlB  part  which  demanded  a  Judgment  setting 
the  verdict  aside.  Being  unable  to  agree 
with  him  to  this  extent,  we  feel  constrained 
to  order  a  new  trial. 

1.  Several  grounds  of  the  motion  distinct- 
ly present  the  question  whether  or  not  it 
was  the  right  of  tbe  proponnders  to  have 
tbe  Jury,  in  case  they  found  that  the  paper 
was  not  the  will  of  F.  D.  Thunnan,  specify 
in  their  verdict  upon  which  ground  or 
grounds  of  tbe  caveat  their  finding  was 
baaed.  The  Judge  held  that  the  proponnd- 
ers had  no  such  right,  and  as  to  this  matter 
our  Judgment  coincides  with  bis.  We  do 
not  think,  as  was  contended,  that  the  ques- 
tion should  be  resolved  against  the  pro- 
pounders  merely  because  the  ultimate  Issue 
In  the  case  was  simply  devlsavit  vel  non.— 
will  or  no  will.  It  frequently  happ«is  that 
In  the  trial  of  ordinary  actions  there  Is  a 
main  and  controlling  Issue,  viz.:  "Shall  the 
plaintiCt  recover,  or  shall  he  not?"  And  yet, 
In  deciding  this  Irane,  it  may  become  neces- 
sary for  the  Jury  to  determine  a  number  of 
other  issues,  presented  by  different  pleas, 
each  setting  up  a  distinct  ground  of  de- 
fense, a  finding  on  any  one  of  which  favor- 
ably to  the  defoidant  would  defeat  tbe 
plaintiff's  action.  So,  here,  a  finding  In  fa- 
vor of  any  one  of  the  grounds  of  caveat 
would  be  fatal  to  the  case  of  tbe  proponnd- 
ers. If,  then,  tibe  plaintiff  In  the  ordinary 
action  is,  on  principle,  entitled  to  be  in- 
formed by  the  v«41ct  Itself,  when  adverse 
to  htm,  on  what  plea  or  pleas  it  Is  based, 
we  Bee  no  reason  why,  on  principle,  the 
propounders  of  a  testamentary  papw,  met 
with  a  caveat  containing  separate  and  dis- 
tinct grounds,  should  not  faave  a  similar 
right.  But  the  question  Is  not  one  to  be 
decided  by  Inquiring  what  tbe  law  ought  to 
be,  but  what  it  is.  It  turns  at  last  upon  the 
construction  to  be  given  to  section  6330  of 
the  Civil  Code,  which  provides:  "If  there 
are  several  pleas  filed  by  the  defendant,  a 
verdict  fbr  the  defendant  must  lAiow  upon 
which  of  Hie  pleas  the  verdict  Is  rendered. 
Tbe  Jury  maj  render  such  verdict  upon  aD 
the  pleas,  If  they  see  proper  so  to  da  And 
the  Judges  of  the  superior  courts  of  this 
state,  npcm  request  of  the  Jury,  in  the  trial 


of  all  dvU  cases,  shall  tunUsh  said  Jury 
with  written  instructions  as  to  the  form  of 
their  verdict"  If  this  section  did  not  form 
a  part  of  our  statute  law.  It  would  not,  we 
are  sure,  be  seriously  contended  that  the 
propounders  had  the  right  upon  which  they 
Insisted.  So  the  real  question  is,  does  this 
section  apply  to  wlU  cases?  We  do  not 
think  so.  The  word  "pleas"  Is  not,  In  its 
usual  and  ordinary  signification,  applicable 
to  tbe  grounds  of  a  caveat  to  the  probate 
of  a  paper  propounded  as  a  will,  and  there 
la  nothing  In  tbe  section  which  remotely 
suggests  that  this  pregnant  word  should 
be  understood  in  any  other  sense  than  that 
generally  ascribed  to  It.  This  being  so,  tbe 
courts  should  treat  this  word,  as  used  in 
this  section,  as  meaning  pleas  proper.  A 
plea  is  "a  formal  answer  made  by  a  de- 
fendant to  a  demand  or  charge."  And.  Law. 
Diet  Obviously,  this  d^nition  would  not 
apply  to  a  caveat  filed  in  probate  proceed- 
ings. Much  was  said  In  the  arguments  of 
counsel  and  In  their  briefs  In  support  of  the 
contentions  that  the  proponnders  were  "plain- 
tiffs," that  the  caveatrix  was  a  "defend- 
ant," and  that  tbe  several  grounds  of  her 
caveat  were  "pleas,"  but  we  think  all  these 
contentlonB  are  answered  In  what  baa  been 
said  above.  Doubtless  the  three  terms  Just 
quoted  have  sometimes  been  loosely  used  In 
dealing  with  will  cases,  but  this  affords  no 
aid  in  arriving  at  the  true  meaning  of  tbe 
Code  section  under  consideration.  Tbe  first 
two  sentences  of  this  section,  which  are  the 
only  portions  thereof  with  the  construction 
of  which  we  are  now  concerned,  became  a 
part  of  our  written  law  long  prior  to  tbe 
uniform  procedure  act  of  1887,  which  abol- 
ished all  technical  forms  of  pleading;  that 
is  to  say.  at  a  time  when  papers  filed  In  the 
course  of  legal  procedure  were  called  by 
their  right  names,  and  nothing  which  was 
not  in  point  of  fact  a  plea  was  recognized 
as  such.  See  Code  1861,  S  3480.  Accord- 
ingly the  term  "pleas"  Is  to  be  regarded  as 
having  been  used  advisedly  and  deliberately 
in  the  precise  sense  In  which  It  was  then 
understood.  It  wap  argued  that  In  tbe  ab- 
sence of  a  requirement  to  frame  the  ver- 
dict as  the  proponnders  Insisted  it  should 
be  framed  If  af^lnst  them.  It  was  possible 
that  the  verdict  denying  probate  might 
have  been  rendered  without  the  assent  of 
all  of  ttie  Jurors  to  the  truth  ot  any  one 
ground  of  the  caveat.  For  instance,  it  was 
urged  that  four,  only,  of  them  might  have 
bdleved  the  paper  was  not  duly  executed; 
that  another  four,  and  they  only,  might  have 
believed  the  alleged  testator  was  of  un- 
sound mind;  and  that  tbe  remaining  four, 
and  they  oidy.  might  have  believed  the  ex- 
ecution of  the  paper  was  procured  by  undue 
Influence.  Conceding  to  this  argument  all 
the  fcvce  it  deserves,  we  have  <nily  to  toy 
that  if  the  law  as  It  stands  affords  no  ade- 
quate remedy  for  an  evil  of  this  kind,  the 
power  to  correct  It  is  in  the  legislature,  and 
not  In  the  courts.  A  verdict  in  the  form  de- 
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manded  by  the  propotinders  In  ease  tbe  cav- 
eat shoald  be  sustained  Is  analogous  to  "a 
special  Terdlct  of  the  facts  only,"  as  pro- 
vided for  in  section  4849  of  tbe  dvil  Code; 
but  the  propounders  can  derive  no  aid  from 
that  section,  because  It  Is  expressly  limited 
IQ  Its  application  to  trials  of  "proceedings 
for  equitable  relief."  The  cases  of  Browne 
V.  Browne,  22  Md.  103,  and  Wlthee  v.  Rowe, 
45  Me.  571,  relied  oa  by  counsel  for  ptain- 
tifTs  In  error,  are  not  In  point;  for  it  seems 
that  both  of  them  were  tried  In  pursuance 
of  a  practice  derived  from  statutes  author- 
izing or  requiring  the  submission  of  special 
Issues  to  the  Jury.  We  have.  In  cases  like 
the  present,  no  such  practice,  nor  any  stat- 
ute which  would  authorize  it. 

2.  One  ground  of  the  motion  for  a  new  trial 
alleges  error  In  refusing  to  give  In  chnrge  a 
written  request  to  the  eflfect  that  "undue  In- 
flnence"  could  not  be  proved  by  evidence  of  i 
declarations  made  by  the  alleged  testator  j 
after  the  execution  of  the  paper  propounded  i 
as  his  will.   This  request  was  not  covered  I 
by  any  Instruction  contained  In  the  general  | 
charge.   We  think  It  should  have  been  given,  i 
Such  declarations  are  not  competent  evidence 
to  show  that  the  statements  of  facts  therein  ' 
embraced  are  true,  and  cannot  be  regarded  I 
as  furnishing  even  the  slightest  proof  that  i 
there  was  any  undue  Influence.   As  to  that 
matter,  they  should  be  treated  as  nothing 
but  mere  hearsay;   for  certainly  it  would 
never  do  to  allow  a  will  to  be  In  this  man- 
ner set  at  naught.   See  Mallery  v.  Young, 
04  Ga.  804,  22  S.  E.  142;  Jones  v.  Grogan, 
98  Ga.  552,  25  S.  E.  590;  and  authorities  cited 
In  each. 

3.  The  attestation  clause  of  the  alleged  will, 
and  the  signatures  th^eon,  are  as  follows: 

Signed,  sealed,  published,  and  dedaxed 
in  our  presence  by  F.  D.  Thurman 
as  his  last  will  and  testament; 
and  in  his  presence,  and  In  the 
presence  of  each  of  us,  we 
subscribe  the  same  as  witnesses. 

F.  D.  niBrman.    [L.  B.j 

Witness: 
P.  L.  Mrnatt 
B.  F.  Abbott,  Jr.  « 
J.  W.  Bridges. 

At  the  trial  P.  L.  Mynatt  testified  that  he 
recognised  his  Bi^Datnre  upon  the  paper;  that, 
In  fail  opinion,  the  word  "Witness."  appear^ 
Ing  above  the  names  of  the  witnesses,  was 
In  his  handwriting;  and  that  he  remembered 
nothing  whatever  as  to  the  exeeotlon  of  the 
Instmment.  B.  F.  Abbott,  Jr^  testified  that 
at  the  request  <tf  Mynatt  he  signed  the  paper 
as  a  witness,  but  he  did  not  know  Its  char- 
acter, and  was  nnable  to  state  whether,  at 
the  time  he  so  signed,  F.  D.  Thurman  was 
present  or  not  There  was  evidence  showing 
That  prior  to  the  trial  this  witness  had,  In  a 
letter  written  by  himself,  positively  stated 
that' when  he  signed  the  paper  Thurman  was 
not  pnaeat  The  testimony  of  3.  W.  Bridges, 
taken  by  interrogatories,  was  soffldent  to 
prove  that  the  paper  was  duly  executed  as  a 
will,  but  an  effort  was  made  to  Impeach  hbn 


by  Bhowli^  that  In  answer  to  a  prevlons  set 
of  lutarrogatories  he  had  sworn  that  tbe 
paper  was  typewrittOEi;  the  fact  being  that 
It  was  in  the  handwriting  of  Thurman. 

Error  Is  assigned  upon  the  court's  refusal 
to  give  In  charge  to  the  Jury  a  written  re- 
quest to  the  effect  that,  luasmnch  as  the  at- 
testation clause  to  the  paper  propounded  was 
In  due  form,  a  presumption  that  it  was  duly 
executed  as  a  will  arose.  In  determining 
whether  or  not  this  request  should  hare  l>een 
given.  It  is  of  tbe  utmost  Importance  to  keep 
clearly  In  mind  the  fact  that  there  was  no 
dispute  at  all  that  the  signatures  upon  the  doc- 
ument were  the  genuine  signatures  of  Thur- 
man and  the  three  witnesses.  Therefore,  un- 
der the  circumstances,  tbe  request  eonld  not. 
as  was  Insisted,  fairly  be  said  to  Invoke  an 
instructloD  that  tbe  bare  fact  that  the  attes- 
tation clause  was  In  due  form  raised  a  pre- 
sumption of  dne  CTecnHon;  but  Its  real  mean- 
ing was  that.  In  view  of  the  fact  that  Thur- 
man and  tbe  witnesses  undoubtedly  affixed 
their  signatures  to  the  paper,  and  of  tbe  fur- 
ther fact  that  the  attestation  clause  recited 
all  the  esseqtlals  of  due  execution,  such  a 
presumption  did  arise.  Treating  the  request 
as  having  fhis  meaning,— and,  In  the  light 
of  what  Is  stated  above.  It  could  not  be  fairly 
said  to  have  had  any  other,— we  think  It 
was  pertinent  and  appropriate  to  the  case  as 
It  stood  at  the  close  of  the  testimony,  and. 
accordingly,  that  the  refusal  to  give  It  In 
charge  was  erroneous.  An  attMtation  clause, 
appearing  upMi  a  testamentary  paper,  and 
containing  a  recital  of  all  the  facts  essential 
to  its  due  execution  as  a  will,  as  wss  the 
case  here,  raises  a  pr^umptlon  that  such 
paper  was  executed  with  all  the  requisite 
legal  formalities  p^talnlng  to  wills,  if  It  be 
shown,  as  was  done  in  the  present  instance, 
that  tbe  alleged  testator  and  the  witnesses 
actually  affixed  their  signatures  to  the  Instru- 
ment; nor  does  it  matter  that  as  to  two  of 
the  witnesses  there  was  such  a  failure  of 
memory,  as  that  above  Indicated.  "If  a  will 
purports  to  have  been  duly  signed,  attested, 
and  witnessed,  on  proof  of  e»cutk>n  the 
court  will  presume.  In  the  case  of  the  death 
of  tbe  witnesses,  or  in  case  ttair  do  not  re- 
member the  facts  anmeeted  with  its  exe- 
cntloB,  that  the  law  was  complied  wIUl"  1 
Jones.  By.  p.  88,  f  44.  On  tills  subject  Oreen- 
leaf  says:  "If  the  snbscrlblng  witnesses  to  a 
wni  are  dead,  or  if,  bdng  present,  they  are 
forgetfol  of  all  the  (Acts,  or  «t  any  material 
fact  to  its  dne  eKcntton,  the  law  will  In  swA 
cases  supply  tbe  defect  ot  proof  by  presom- 
ing  that  the  requisites  ftf  the  statute  were 
duly  observed.'*  1  Oteenl.  Br.  asth  Ed.)  |i 
SSa.  From  1  Bedf.  WiUs  (4tii  Ed.>  •238,  we 
extract  the  following:  **It  seems  to  be  well 
settled  that,  In  the  absence  of  all  proof,  the 
witnesses  belns  deceased  or  not  In  a  ctmdl- 
tlott  to  give  testimony,  the  presumption  omnia 
rite  acta  will  arise,  as  In  ordinary  cases.  So. 
also,  where  the  attestation  Is  general,  not 
enumerating  the  particulars.  It  will  be  pre- 
sumed the  will  was  duly  ezecuted,  onless  the 
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■contrary  appear.  And,  where  the  atteetation 
•clause  contains  all  tbe  parttcnlars  of  a  good 
«xecntion,  it  will  always  be  prima  fade  evi- 
dence of  due  execution,  and  will  often  prevail 
over  the  testimony  of  the  witnesses  who  give 
evidence  tendli^  to  show  that  some  of  the 
requisites  were  omitted."  The  distinguished 
author  also  says  that  '*the  mere  f orgetfulnesB 
of  the  witnesses  of  the  facts  certified  In  the 
Attestation  clause  Is  not  regarded  aa  an  ob- 
-Btruction  to  granting  probate  of  the  will," 
-and,  after  referring  to  a  case  where  probate 
was  allowed  even  where  the  witnesses  de- 
posed that  the  legal  requirements  were  not 
implied  with,  adds  that  It  haa  been  held  that 
the  presumption  of  due  execution  "will  only 
be  made  where  the  will,  upon  Its  face,  ap- 
pears to  have  been  duly  executed,  or,  being 
lost,  proper  evidence  is  adduced  of  such  hav- 
ing been  the  fact"  Id.  *239.  To  the  same 
-effect,  see  l  Jarm.  Wills  (6th  Am.  Bd.)  219, 
220.  With  reference  to  the  utility  and  proba- 
tive force  of  attestation  danses,  Bchouler 
says:  "Tlie  advantage  of  an  attestation 
clause  with  suitable  recitals  Is  shown  in 
many  of  our  decisions  relating  to  the  proof 
of  wills.  Where,  Indeed,  there  Is  nothing 
bnt  a  formal  attestation  clause  on  one  side, 
■and  the  testimony,  decidedly  adverse,  of  both 
subscribing  witnesses  on  the  other,  probate 
^Jt  a  will  has  been  refused.  But,  with  the 
aid  of  a  proper  attestation  clause  to  contra- 
dict such  persons,  or  pebbly  without  It, 
wUlB  have  beoi  eBtabllBbed  In  proof  against 
tbe  concorrlng  statementa  of  both  subscrib- 
ing witnesses,  or  the  statement  of  either,  that 
the  legal  requlranents  of  execution  were  not 
fully  complied  with.  And  whenever  these 
witnesses  fall  to  recollect,  and  give  no  posi- 
tive testimony,  or  cannot,  both  or  all.  be 
pTodnoed  in  court,  the  clearer  the  redtala  of 
XB.  attestation  clause,  the  strongn  becomes 
^e  iwesnmptlon  that  the  will  wae  ezecnted 
In  all  details  aa  the  law  requires.  It  matters 
Uttte.  undw  sncfa  drcumstances.  that  sub* 
■aeriMng  witnesses  cannot  testify  affirmatively 
to  the  facts  thufl  reclted{  that  the  memory 
fails;  that  details  are  not  orally  shown  with 
■deamess.  And,  though  the  attesting  witness- 
es were  all  dead  or  beyond  the  reach  of  pro- 
cess, proof  of  their  handwriting  wonld  in 
gensral  make  out  a  prima  tede  case  of  due 
execution,  which.  If  aided  by  the  recitals  of 
A  fan  attestation  clause,  would  afford  a  very 
strong  preanmption,  unless  tbe  ccmtrary  ap- 
peared on  the  face  of  the  will.  But  In  no 
case  will  the  presumption  of  compliance  with 
^  statutory  formalltlM  arise  unless  tbe  will 
appears  on  Its  face  to  have  been  duly  exe- 
cuted. And  any  such  presumption  Is  rebutted 
by  clear  proof  to  the  contrary."  Schouler, 
Wills,  S  347.  See,  also,  29  Am.  &  Eng.  Enc. 
Law,  199-202;  Chaplin,  WlUs,  281  et  seq. 
All  of  these  test-books  support  the  doctrine 
Announced  by  reference  to  numerous  author- 
ities, an  examination  of  which  cannot  fall  to 
remove  all  doubt  of  Its  correctness.  Indeed, 
it  is  no  longw  open  to  serious  question.  Cer- 


tainly this  Is  so  in  this  state;  for  in  Deupree 
V.  Deupree,  45  Ga.  415,  a  majority  of  the 
court,  at  the  January  term,  1872,  held  that 
under  the  circumstances  of  that  case  a  pre- 
Bimiption  of  the  due  execution  of  a  paper  tes- 
tamentary In  character,  and  shown  to  have 
been  signed  by  the  alleged  testator,  arose 
from  an  attestation  clause  which  did  not  re- 
cite that  the  witnesses  signed  In  the  presence 
of  the  testator;  and  all  the  members  of  the 
court  agreed  that,  If  the  attestation  clause 
had  so  recited,  it  would,  when  the  slgnatnres 
of  the  testator  and  the  witnesses  were  proved, 
have  raised  a  presumption  of  law  that  the 
paper  was  duly  attested  as  a  will.  Nothing 
to  the  contrary  was  laid  down  in  this  case 
when  It  was  again  here  at  the  July  term, 
1873  (49  Oa.  32G);  nor  has  this  court,  so  far 
as  we  have  been  able  to  ascertain,  ever  held 
that  a  presumption  of  due  execution  did  not 
arise  In  such  a  case  as  the  one  now  before  -It. 

It  was  further  insisted  that  "the  presump- 
tion stated  In  the  request  would  not  arise  If 
the  attesting  witnesses  gave  affirmative  evi- 
dence of  the  want  of  due  execution."  and 
"would  only  arise  if  they  failed  to  remember 
or  were  dead."  this  connection  It  was 
argued  ttiat  tbe  testimony  ot  the  subscribing 
witnesses  in  effect  negatived  due  execution. 
The  brief  sommary  of  this  testimony  appear- 
ing above  will  show  that  this  last  {losltlon  Is 
nntenable.  As  to  two  of  the  witnesses,  there , 
was  certainly  lack  or  failure  of  memory,  and 
the  testimony  of  the  other  afforded  positive 
proof  of  due  execution.  Bven  if  Abbott  and 
Bridges  were  so  Impeached  as  to  break  down 
their  credibility,  nothing  more  could  result 
than  the  elimination  <^  their  testimony  fmn 
the  case.  It  Is  palpably  true  that  their  im- 
peachmmt  would  not  furnish  proof  that  the 
paper  was  not  duly  executed  as  a  will.  We 
cannot,  therefor^  agree  with  counsel  for  the 
defendant  in  error  that  there  was  on  the  part 
of  any  of  the  attesting  witnesses  affirmative 
evidence  that  there  was  a  want  of  proper 
execution;  and,  accordln^y,  we  could,  for 
the  purposes  of  this  case,  fully  concede  the 
correctness  of  their  assertion  that  the  pre- 
sumption of  due  execution  arises  only  where 
the  witnesses  fall  to  remember  or  die.  We 
are,  however,  by  no  means  prepared  to  admit 
that  the  rule  slwnld  be  thus  restricted.  See, 
In  addition  to  the  anthorities  above  given, 
those  dted  In  OUlls  v.  OUUs,  96  Oa.  1,  28  & 
B.  107,  80  L.  R.  A.  14& 

The  point  was  also  made  that  no  presump- 
tion of  due  execution  could  arise  In  this 
case,  because  the  attestation  clause  was  not 
Itself  In  due  form,  for  the  reason  that  the 
appearance  of  the  word  "Witness"  under 
that  clause,  and  above  the  names  of  the  wit- 
nesses, showed  that  at  least  one  of  them  did 
not  know  the  contents  of  the  attestation 
claase,  but  merely  supposed  he  was  attest- 
ing some  ordinary  Instrument,  sach  as  a  con- 
tract. The  fact  that  this  word  was  written 
on  the  paper  might  be  accounted  for  In  many 
conjectural  ways.   We  do  not  care  to  go 
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Into  them.  That  It  was  ao  written  la  a  cir- 
cumstance altogether  too  trivial  to  affect  the 
real  merits  of  the  qaestlon  In  hand. 

Another  attack  on  the  attestatlMi  clause 
was  based  on  the  fact  that  the  signature  of 
the  alleged  testator  was  below,  and  not 
above,  this  clause.  So  far  as  we  can  gather 
from  the  copy  In  the  record,  Thurman,  In  se- 
lecting the  place  for  his  signature,  did  not 
depart  to  any  great  extent  from  what  la  cus- 
tomary In  such  cases.  See  what  Lord  Camp- 
bell said  about  such  matters  In  Roberts  t. 
FhllUpa,  4  SI  &  BL  460,  80  Eng.  Law  A  Bq. 
147. 

In  Tlew  of  the  two  erraiB  dlKnused  above, 
and  more  espedallr  of  the  latter,  the  aerioni- 
ness  of  wfaldt  In  Its  twarlng  vjm  the  caae 
as  It  stood  win  bare  been  perceived,  we  think 
there  should  tw  another  trUU.  Jndgmoit  le- 
reraed.  All  the  Juatlcee  conenRins. 


GRAY  T.  MAYOR,  ETC.,  OF  GRIFFIN. 

(Supreme  Court  of  Georgia.    July  13,  1900.) 

CITIBB-UAINTAININO  PRISON-^nOUQBNCK- 
UABtUTIBS. 

1.  In  erecting  and  maintainlDg  a  city  prison 
a  munldpai  corporation  is  exercising  a  purely 
governmental  function,  and  Is,  therefore,  not 
liable  in  damaffes  to  a  person  arrested  and  im- 
prisoned therein  b;  its  police  officers,  for  in- 
juries sustained  hj  him,  while  so  confined,  by 
reason  of  the  improper  construction  or  negli- 
gent maintenance  of  such  prison. 

2.  A  municipal  corporanon  Is  not  liable  for 
the  illegal  arrest  of  a  person  by  Its  police  fa- 
cers, nor  for  hia  conseanent  imprisonment. 

3.  Nor  is  a  city  liable  in  damages  because  Its 
mayor  reQuired  of  a  person  charged  with  a  vio- 
lation of  a  city  ordinance  a  larger  bond  for  his 
appearance  than  the  law  authorized,  even  if 
the  failure  of  such  person  to  give  bond  and  his 
consequent  confinement  wow  occasioned  there- 
by. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Spalding  county; 
E.  J.  Reagan,  Judge. 

Action  by  William  E.  Gray  against  the 
mayor  and  council  of  Griffin.  From  a  Judg- 
ment sustaining  a  demurrer  to  the  complaint, 
plaintiff  brings  error.  Affirmed. 

Jas.  Flynt  and  Lloyd  Cleveland,  for  plain- 
tiff in  error.  Wm.  EL  Beck  and  O.  H.  P. 
Slaton,  for  defendant  In  error. 

FISH,  J.  Taking  the  allegations  of  the 
plaintiff's  petition  to  be  true,  as  we  must  do 
upon  demurrer,  he  certainly  has  Just  and 
great  cause  to  complain  of  the  needless  hard- 
ships and  suffering  wbi<:h  he  endured  while 
confined  In  the  city  guard  house.  But,  how- 
ever strongly  the  story  of  bis  sufferings  may 
appeal  to  our  sentiments  of  humanity,  the 
law  affords  him  no  redress  against  the  mu- 
nicipality. The  general  rule  Is  well  estab- 
lished that  a  municipal  corporation  is  not  lia- 
ble in  damages  for  Injuries  sustained  by  tea- 
son  of  the  negligent  or  Improper  exercise  of 
a  purely  governmental  power.  The  preser- 
ratiott  ot  the  public  peace,  quiet,  good  order, 
etc,  of  a  community,  la  a  governmental  func- 


tion. Where  the  legislative  authority  of  a 
city  passes  ordinances  for  such  purposes,  it 
is  clearly  exercising  a  governmental  power. 
When,  for  the  purpose  of  enfondng  such  ordi- 
nances, the  city  erects  and  maintains  a  prison 
wherein  to  confine  offenders,  for  the  pnrpcne 
of  punishment,  or  those  cliarged  with  of- 
fenses, for  safe-keeping  until  they  can  be 
tried,  it  is  exercising  the  same  power.  Tbe 
enactment  of  such  ordinances,  and  tbe  pro- 
visions made  for  their  enforcanait.  belong 
to  tbe  poUoe  pow»,  which  is  purely  soveni- 
mental  tn  diaracter.  In  Love  v.  Cl^  ot  At- 
lanta. 96  Oa.  12».  22  8.  E.  20.  this  oonrt  taeU 
that  as  "the  du^  of  keeping  the  streets  desr 
of  putrid  and  othw  sobstances  offensive  to 
the  sense  of  smell,  and  which  tend  to  imperil 
the  public  health,  devolves,  under  the  charter 
of  tbe  city  of  Atlanta,  upon  the  board  of 
health  of  that  ctty,  and  the  f  nnctlms  of  this 
department  of  tbe  city  government  beitag 
governmental,  and  not  purely  administrative. 
In  their  cfaancter,  It  followa  that  If ,  In  tbe 
exercise  of  such  functions,  and  In  the  dis- 
charge of  tiie  duties  dev<dvlng  npon  this  de- 
partment thereunder,  a  private  dtiaen  is  in- 
jured by  the  nacllgenee  of  one  of  its  surants 
In  and  about  mdi  work,  no  right  of  action 
arises  against  the  city."  In  tbe  ophUon.  Mr. 
Justice  Atkinson  said:  "^e  prlncfide  of 
nonliability  rests  upon  the  broad  ground  that 
in  tbe  discharge  ot  its  purely  governmental 
functions,  a  corporate  body  to  which  has  been 
delegated  n  portion  of  the  sovereign  power 
Is  not  llaUe  for  torts  committed  in  tbe  dis- 
charge of  such  duties,  and  in  tbe  exercise  of 
such  powers."  In  Bartlett  v.  CItf  of  Cfrinmr 
bus.  101  6a.  800.  28  S.  E.  888,  it  was  beld 
that  "a  municipal  corporation  Is  not  liable, 
in  an  action  for  false  Imprlacmmait,  tor  dam- 
ages alleged  to  have  been  occasioned  to  the 
plaintiff  by  reason  of  bis  Impclsonmait  un- 
der a  Judgment  rendered  ^gff^wirt  him  by  a 
mnnidpal  court  for  tbe  violation  of  an  ordi- 
nance; and  this  Is  true  thoni^  sncb  Judg- 
ment may  have  been  Irr^ular,  erroneona,  or 
even  void."  In  Nlsbet  v.  City  of  AUantn.  97 
Ga.  650,  25  8.  B.  173,  it  was  held  that  "a 
municipal  corporation  la  not  liable  In  damages 
for  the  death  of  one  convicted  In  a  corporation 
court  and  sentenced  to  work  upon  the  puUic 
streets,  although  his  death  was  occaaloned 
while  the  convict  vras  engaged  in  such  work, 
and  resulted  from  negligence  on  the  part  of 
the  foreman  who  bad  been  placed  by  the  mu- 
nicipal authorities  in  charge  thereof,  and  from 
the  failure  of  such  foreman  to  provide  the 
convict,  after  his  injury,  with  proper  medical 
attention  and  treatmoit"  In  the  opinion  Ur. 
Justice  Lumpkin  said:  "Neither  the  law  of 
master  and  servant,  nor  the  doctrine  ot  re- 
spondeat spperlor,  applies"  in  such  a  case, 
"because  in  such  matters  the  mnnidpal  cor^ 
poratlou  is  exercising  governmental  powers 
and  discharging  governmental  dutl^  in  the 
course  of  which  It,  of  necesalty,  employs  the 
services  of  the  officer  in  question."  In  the 
case  of  Brown's  Adm'r  v.  Town  of  Ouyan- 
dotte,  12  8.  E.  707,  tbe  snj/xena  court  ot  West 
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VlrgbUa  held  that  "a  town  la  not  liable  for 
damages  for  tbe  death  ot  a  person  camed  by 
the  bamlnK  of  Its  Jail  while  sndi  person  was 
oonflned  therein  for  a  Tlolatl^m  ot  Its  ordi- 
nanras,  Uioogb  such  fire  was  attrlbutaUe  to 
tbe  wrongful  act  or  negligence  of  the  officers 
or  agents  of  the  town."  Brannon,  In  the 
opinion,  said,  "I  think  the  duty  and  function 
keeping  a  jail,  and  confining  therein  of- 
fenders against  the  municipal  ordinance  of 
a  town,  are  plainly  purely  gOTemmental  in 
character."  In  La  Clef  v.  City  of  Concordia. 
41  Kan.  82S.  21  Pac.  272.  It  was  held  that, 
"where  a  person  Is  confined  In  a  dty  prison 
upon  conrictlon  for  disturbing  the  peace  and 
quiet  of  the  dty,  the  city  is  not  liable  for 
damages  for  Injuries  sustained  by  reason  of 
the  bad  character  of  the  prison,  or  the  neg- 
ligence of  the  officer  In  charge  of  the  same." 
This  dedslon  was  followed  In  City  of  New 
Kiowa  T.  Qraren.  46  Kan.  114.  26  Pac.  428, 
where  an  administratrix  sought  to  recover 
from  a  city  damages  for  the  death  of  her  In- 
testate husband,  alleged  to  have  been  caused 
by  hts  confinement  and  exposure  In  an  un- 
healthy, uninhabitable,  and  filthy  prison.  In 
OnUikson  t.  McDonald,  e2  Minn.  278.  64  N. 
"W.  812.  It  was  held  that  "a  municipal  corpo- 
ration Is  not  liable  for  negligently  maintain- 
ing its  lockup  In  a  defective  and  unfit  con- 
dition, by  reason  of  which  a  prisoner  confined 
therein  Is  Injured."  In  Blake  v.  City  of  Pon- 
tlac.  49  111.  App.  543.  a  case  In  which  dam- 
ages were  sought  for  Injuries  alleged  to  have 
been  sustained  by  reason  of  the  confinement 
of  tbe  plaintiff  In  an  Improperly  constructed 
and  negligently  maintained  city  prison,  It 
was  held  that  tbe  municipal  corporation  was 
not  liable,  and  that  "the  building  of  the  cala- 
boose, and  the  establlahlng  of  regulations  for 
the  detention  of  prisoners  therein  to  answer 
to  charges  of  violating  the  ordinances  of  the 
city,  are  clearly  within  the  police  power  of 
mnnlclpal  corporations,  and  are  not  In  their 
nature  corporate  acts."  So,  In  Kelly  v.  Cook 
(decided  by  the  supreme  court  of  Rhode  Is- 
land, Oct.,  1898)  41  Ati.  571,  It  was  held  that 
"a  demurrer  to  a  declaration  was  properly 
sustained  where  It  was  alleged  that  complain- 
ant was  negligently  cared  for  while  tempo- 
rarily confined  In  a  police  station,  as  such 
negligence  did  not  render  the  dty  liable,  since 
In  caring  for  persons  under  arrest  the  city 
discharged  a  public  duty."  The  precise  ques- 
tion under  consideration  was  decided  In  an- 
other recent  case,  in  New  York,  and  the  court 
held  that  '*where  a  person  was  arrested  (or 
violation  of  a  village  ordinance,  and  Impris- 
oned in  a  place  negligently  permitted  to  be- 
come and  remain  so  dilapidated  that  In  con- 
sequence of  the  exposure  he  contracted  a  dis- 
ease which  caused  his  death,  the  village  was 
not  liable  for  the  omission  of  Its  duty  In  the 
eserclse  of  Its  governmental  functions." 
Kddy  V.  Yiltage  of  EUlcottvUle.  35  App.  IMv. 
256,  54  N.  T.  Supp.  800. 

In  sui^rt  of  their  contention  as  to  the 
liability  of  the  municipal  corporation  for  the 
Injuries  sustained  by  the  plaintiff  while  con- 


fined In  the  dty  guard  house,  Us  counsel 
dte  Moffitt  V.  Olty  of  AshevlUe,  108  N.  G. 
237.  9  S.  B.  eeSk  and  Shields  t.  Town  of  Dnr^ 
ham  (N.  C.)  21  S.  SL  402,  m  each  of  which 
cases  the  allegations  ot  tbe  req  tectlTe  plaln- 
tUFs  were  of  a  similar  character  to  those  In 
the  present  case.  In  each  of  those  cases, 
however,  the  court  held  that  the  municipal 
corporation  sued  was  not  liable  In  damages, 
as  It  had  compiled  with  the  law  of  North 
Carcdlna  in  the  construction  of  Its  prison  and 
tbe  furnishing  of  the  necessary  supplies,  etc., 
therefor,  and  the  plaintiff's  injuries  were 
sustained  In  consequence  of  the  neglect  of 
the  jailer  or  attendants,  of  which  notice  had 
not  been  brought  to  the  dty  before  the  In- 
juries were  received;  and  the  court  recog- 
nized and  upheld  the  general  rule,  stated  by 
Avery,  J.,  In  the  AshevlUe  Case,  that  "when  a 
dty  or  town  is  exercising  the  Judicial,  dis- 
cretionary, or  legislative  authority  ccmferred 
by  Ite  charter,  or  is  discharging  a  duty  Im* 
posed  solely  for  the  benefit  of  the  public,  it 
incurs  no  liability  for  the  negligence  of  its 
officers,  unless  some  statute,  expressly  or  by 
necessary  ImpIlcatlMi,  subjects  the  corpora 
tlon  to  a  pecuniary  responsibility  for  such 
negligence."  These  cases  are  doubtless  cited 
because  they  do  recognize  the  prlndple  which 
obtains  In  North  Carolina,  which,  as  stated 
In  the  same  opinion  from  which  we  have  jpst 
quoted,  la  that  towns  and  dtles  "are  liable 
In  damages  only  for  a  failure  to  so  construct 
their  prisons,  or  to  provide  them  with 
fuel,  bedciothing,  beating  apparatus,  attend- 
ants, and  other  things  necessary,  as  to  se- 
cure to  the  prisoners  committed  to  them  a 
reasonable  degree  of  comfort,  and  protect 
them  from  such  bodily  suffering  as  would 
injure  their  health."  But  this  priuclple  is  de- 
rived by  the  supreme  court  of  North  Carolina 
from  the  constitutional  and  statutory  law  of 
that  state;  the  case  in  whldi  It  was  first  In- 
volved and  ruled  being  that  of  Lewis  v.  City 
of  Raleigh.  77  N.  G.  230,  In  which  a  munic- 
ipal corporation  was  held  liable  In  damages 
for  the  death  of  a  person,  the  jury  having 
found  that  his  death  was  "accelerated  by  the 
noxious  air  of  the  guard  house"  of  the  dty. 
In  which  be  was  confined.  The  dedslon  of 
the  court  was  expressly  based  upon  the  wise 
and  humane  provision  of  the  constitution  of 
the  state,  which  provided  that  "It  shall  be 
required  by  competent  legislation  that  the 
structure  and  superintendence  of  penal  In- 
stitutions of  the  state,  tbe  county  jails  and 
dty  police  prisons,  secure  the  health  and  com- 
fort of  the  prisoners."  and  upon  certain  pro- 
vlsIoDB  of  the  Code  of  that  state  with  refer- 
ence to  furnishing  necessary  supplies  to  jail- 
ers, and  the  care  to  be  taken  by  sheriffs  and 
jail  keepers  of  prisoners  and  the  rooms  In 
which  they  are  confined.  And  In  the  opin- 
ion In  Moffitt  V.  City  of  Asbeville.  supra, 
Avery,  J.,  said  that  when  tbe  aldermen  of 
Asbeville.  who  were  vested  with  authority  to 
erect  a  dty  prison,  "built  the  police  guard 
house  In  the  exercise  of  their  power,  the  dty 
became  as  fully  amenable  for  Ita^roper  con- 
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stmctloii  and  superintendence,  as  the  general 
iissembly  was  required  by  the  constitution 
to  niai£e  it  answerable  by  competent  legisla- 
tion." But  he  further  said,  "The  defendant, 
in  the  discharge  of  Its  Judicial  dutiieB,  could 
not  bare  incurred  any  liability,  in  any  Tlew 
of  the  case,  but  for  the  express  prorlsions 
of  the  constitution  and  laws."  For  the  salce 
<of  humanity,  we  can  but  regret  that  there  are 
no  ancfa  express  provisions  in  the  constitntioD 
and  laws  of  our  own  state  in  reference  to 
municipal  prisons.  The  only  case  that  we 
have  found  in  which  a  municipal  corporatltm 
has  been  held  liable  in  damages  for  Injuries 
sustained  by  a  person  confined  In  its  prison. 
In  consequence  of  its  unwholesome  condi- 
tion, where  there  was  no  express  constitn- 
tlonal  or  statutory  provision  upon  which  to 
base  the  decision.  Is  that  of  Edwards  t.  Town 
•of  Pocahontas  (C.  O.)  47  Fed,  268,  In  which 
District  Judge  Paul  held  "that  a  town  which 
used  a  Jail  of  Its  own  was  liable  for  Injuries 
to  the  health  of  a  prisoner  caused  by  its  filthy 
ccmditicm.  since,  imder  section  927  [of  the 
Code  of  Virginia],  and  a  special  provision  of 
Its  charter,  It  might  have  used  a  county  jail, 
subject  to  inspection  and  control."  In  view 
■ct  the  decisions  of  this  court  In  reference  to 
the  nonliability  of  a  municipal  corporation 
when  exercising  governmental  functions,  and 
the  overwhelming  weight  of  outside  author^ 
Ity  In  cases  similar  to  the  one  we  have  un- 
-der  consideration,  we  are  constrained  to  hold 
that  the  defendant  is  not  liable  to  the  plain- 
tiff for  any  injuries  which  be  may  have  sus- 
tained while  ctaifined  in  the  city  guard  house, 
by  reason  of  Its  Improper  constnictlon  and 
tmwholesome  condition,  or  by  reason  of  tbe 
failure  of  tbe  municipal  authortties  to  provide 
tbe  meana  by  which  he  could  have  protected 
himself  from  the  Indemency  of  tbe  weather 
•during  bis  Imj^daonment 

2.  We  think  that  flte  municipal  corporation 
was  not  liable  for  another  reason.  The  petl- 
Hon  alleges  that  the  plaintiff  **wa8  without 
Just  cause  arrested  by  the  police  oCDlcers  of 
tbe  city  of  Gilffln  without  a  warrant,  and 
was  placed  In  a  certain  idace,  called  tbe 
'guard  house*  of  tbe  said  dty";  tibat  "he  was 
not  drunk  or  disorderly,  and  no  leasonable 
cause  can  be  assigned  for  such  omduct  on  tbe 
part  of  the  dtr  government,  and  he  not 
gusty  of  any  violation  of  law  whatever."  If 
■he  was  arrested  without  Just  cause,  was  not 
drank  or  disorderly,  was  not  gull^  of  any 
violation  of  law  whatever,  and  no  reasonable 
cauu  can  be  uslgned  for  the  conduct  of  the 
police  offlcere  In  arresting  and  Imprisoning 
him,  thai,  clearly,  his  an%st  and  consequent 
Imprisonment  were  the  result  of  tbe  tortious 
acts  of  the  police  officers,  and  for  such  acts 
committed  by  its  policemra  a  municipal  cor- 
poration Is  not  liable.  Section  744  of  the  Po- 
litical Code  provides  that  "a  municipal  cor- 
poration Is  not  liable  for  the  torts  of  police- 
men or  other  officers  engaged  In  tbe  discharge 
of  the  duties  imposed  <m  them  by  law."  "A 
municipal  corporation  Is  not  liable  to  an  ac- 
ition  for  damages  for  the  illegal  arrest  of  a 


dtlsra  by  one  of  the  police  officers  of  tbe 
dty."  Cook  V.  Mayor,  etc.,  54  Ga.  488;  Mc- 
Elroy  V.  City  of  Albany,  65  Ga.  387.  Nor  for 
the  consequent  imprisonment  of  the  peraoa 
arrested.  Harris  v.  City  of  Atlanta,  62  Ga. 
290.  In  Attaway  v.  Mayor,  etc.,  68  Ga.  740. 
the  plalntift  alleged  that  the  marshal  and  a 
policeman  of  the  dty,  "in  executing  the  com- 
mands of  the  said  maym-  and  aldermen,  did 
arrest  and  imprison  him  for  the  space  of  ten 
days  in  the  calaboose  of  the  said  dty.  with- 
out lawful  warrant,  and  without  the  author- 
ity of  law;  that  the  said  imprisonment  was 
wanton,  inhuman,  and  brutal,  because  of  tlie 
size,  ventilation,  and  filthy  condition  of  said 
calaboose";  and  "that  by  reason  of  said  un- 
lawful Imprisonment  he  became  sick."  In 
the  court  below  there  was  a  demurrer  to  tbe 
dedaration.  which  was  sustained;  and  this 
court  affirmed  tbe  judgment  upon  the  ground 
"that  the  dty  is  not  liable  for  the  illegal  acts 
of  police  officers,"  the  court  dtlng  tbe  tiiree 
cases  last  alMve  cited. 

S.  The  defendant  corporation  was  not  lia- 
ble for  the  act  of  tbe  mayor  in  requiring  the 
plaintiff  to  give  a  larger  bond  than  the  law 
authorized.  In  fixing  the  amount  of  the 
bond,  the  mayor  acted  in  a  judicial  ci^dty. 
and  for  an  error  committed  In  tbe  exercise  of 
judicial  authority  a  munidpal  corporation  is 
not  liable.  Pol.  Code,  i  748;  BarUeU  t. 
Gl^  of  Columbus,  supra.  Judgment  affirm- 
ed. All  the  justices  concurring. 


KRUGER  et  aL  T.  WALKER. 
(Supreme  Court  at  Georgia.   July  18,  IDOO.) 

CRBDtTORB'  SUIT— PARTIES— PLBADINO— 

VENUK. 

1.  Ad  equitable  petition  wherein  the  plaintiff 
declares  npoo  a  dormant  judgment,  and  where- 
by he  seeks  to  subject  to  the  satisfaction  of 
his  daim  prcqperty  alleged  to  be  that  of  his 
debtor,  whose  tttie  thereto,  by  reason  of  a  con- 
spiracy between  him  and  another  has  been 
covered  up  and  concealed  by  frandulmt  convey- 
ances, is  not  demarrable  for  want  of  eqnity, 
or  on  the  ground  that  the  plaintiff  haa  an  ade- 
quate remedy  at  law. 

2.  Tbe  person  with  whom  the  debtor  defend- 
ant made  the  allied  fraudulent  con^racy  is 
a  proper  par^  defoidant  to  soch  an  action. 

8.  Such  a  petition  is  not  moltifarions,  and  is 
maintainable  notwithstanding  the  plaintiff  has 
no  existing  lien  upon  the  property  of  the  oiain 
defendant. 

4.  The  objection,  rabed  by  demurrer,  that 

tbe  plaintiff  s  petition  failed  to  show  that  the 
dormant  judgment  declared  upon  was  binding 
upon  the  individual  assets  of  tne  partners  com- 
posing tbe  firm  against  which  audi  judgment 
was  alleged  to  have  tKen  rendered,  was  folly 
met  by  an  appropriate  amendment. 

5.  Iliere  being  In  the  petition  a  prayer  (or 
Bubstantial  relief  asrainst  the  debtor,  the  action 
was  properly  broueot  in  the  county  of  his  resi- 
dence; and,  bis  alleged  co-conspirator  bdng  a 
proper  party  defendant;  the  sniwrlor  court  of 
that  county  had  jurisdiction  of  the  ease.  in«- 
apective  of  the  letter's  residence. 

(SyllabuB  by  the  Court) 

Error  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin.  Judge. 
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Action  by  B.  P.  Walker  against  I*  V. 
Krager  and  otbera.  Jodgment  for  plaintiff. 
Defendant  Krnger  brings  error.  Affirmed. 

J.  C.  Jenkins  and  Mayson  ft  Hill,  for 
plaintiff  in  error.  Westmoreland  Bros.,  for 
-defendant  In  error. 

LUMPKIN,  P.  J.  An  equitable  petition 
was  filed  in  the  snpezior  caaxt  of  Fnlton 
■county  by  B.  F.  Walto,  tbe  portions  of 
wblch  now  material  are.  In  substance,  as 
follows:  On  tbe  28tb  day  of  June,  1890,  tbe 
plaintiff  obtained  a  Judgment  against  tbe 
partnership  of  Chambers  &  Co.,  then  com- 
posed of  B.  CbamberB,  who  has  since  become 
■a  nonresident  (tf  this  state,  and  George  B. 
Nazerenos,  who  then  resided  and  still  re- 
sides In  Fulton  county.  Both  partners  were 
served.  In  1892  and  1893  Nazerenua,  with 
his  own  funds,  purchased  a  number  of  de- 
scribed lots  In  said  county  from  8.  A  In- 
man  and  others.  He  fraudulently  had  the 
titles  made  to  himself  as  trustee  for  Mrs. 
Laura  V.  Kruger.  Us  daughter,  who  now 
resides  In  Gbweta  county;  his  purpose  tn 
so  doing  bting  to  hinder,  deftand,  and  de- 
feat the  plaintiff  In  the  collection  of  his 
Judgment  Bach  of  the  trust  deeds  embra- 
ced a  powcar  autborlzlng  Naserenus  to  sen 
and  convey  the  property  therein  described 
without  an  order  of  court  The  title  to 
these  lots  Is  really  vested,  so  far  as  tbe 
plaintiff  IB  concerned,  In  Kazerenus  In  his 
Individual  capacity,  as  the  deeds  were  made 
for  his  benefit,  and  were  taken,  as  stated, 
merely  as  a  subterfuge  '*to  hide  property 
from  his  creditors."  Mrs.  Kruger  was  a 
party  to  this  fraudulent  scheme  to  defraud 
tbe  plaintiff,  and  Is  collecting  the  rents  on 
the  property,  and  holding  the  title  deeds 
thereto,  without  ever  having  paid  any  part 
«f  the  consideration  therefor,  being  purely 
a  volunteer.  The  alleged  fraud  was  not  dis- 
covered by  the  plaintiff  till  August,  18D7. 
He  then  caused  an  execution  Issued  upon 
hie  Judgment  to  he  levied,  when  a  claim  was 
filed  by  Mrs.  Kruger,  On  the  trial  thereof 
he  offered  In  evidence  "the  said  fl.  fa.,  with 
the  IndoraementB  thereon,"  but,  objection 
being  made  thereto  "on  the  ground  that 
said  Judgment  and  execution  were  dormant 
—the  entries  of  tbe  sheriff  of  nulla  bona 
never  having  been  entered  by  the  clerk  of 
the  court  In  the  general  execution  docket 
of  said  county,"— and  the  court  sustaining 
this  objection,  plaintiff  bad  no  reconrse  but 
to  dismiss  the  levy;  It  appearing  from  an 
examination  of  "tbe  said  execution  docket" 
which  was  produced  In  court  that  the  same 
"did  not  disclose  that  said  nulla  'Irona  re- 
turns had  been  so  entered."  There  Is  no 
property,  other  than  the  realty  described  in 
the  trust  deeds,  out  of  which  the  plalntifr 
can  make  his  money.  The  petition,  among 
other  things,  prayed  (1)  for  service  on  Cham- 
bers, Nazerenus,  and  Mrs.  Kruger;  (2)  for 
a  Judgment  against  Chambers  &  Co.;  (3) 
lhat  the  title  to  tbe  lots  above  mentioned  be 


dedared  to  be  In  Nazerenus,  and  that  the 
same  be  subjected  to  the  plaintiff's  Judg- 
ment; (4>  that  S^azerenus  and  Mrs.  Kruger 
be  enjoined  from  conveying  the  property: 
(5)  that  a  reoelTer  be  appointed;  and 
for  general  relief.  Mrs.  Krugw  filed  a  de- 
murrer, which  presented  for  adjudlcatli^ 
the  questions  discussed  below.  Tbe  court 
sustained  the  demnrror  and  dismissed  the 
case  as  to  her,  but  subsequently,  during 
the  same  term,  rescinded  this  action,  and 
passed  an  order  ovnrallng  Mrs.  Kruger's  de- 
murrer, to  which  order  she  excepted. 

1.  Tbe  first  two  grounds  of  the  demurrer 
were  tiiat  there  was  "no  eqnltr  In  tbe  com- 
Idalnt"  and  that  tba  plaintiff  bad  a  complete 
and  adequate  remedy  at  law.  That  these 
points  are  without  merit  Is  settled  by  the 
decision  In  the  casO  of  De  Lacy  v.  Hurst 
83  Ga.  22%  9  8.  B.  1062.  It  was  In  that  case 
hdd.  "The  toraux  rule  that  courts  of  equtl? 
would  not  entertain  a  bill  as  long  as  tbe 
plaintiff  bad  a  common-law  remedy,  and 
tbat  he  must  aUege  and  prove  that  be  had 
sued  his  claim  to  Juti^ent  and  had  an  ex- 
ecution Issued  thereon,  on  wblch  a  return 
of  nulla  bona  bad  been  made  by  tbe  sheriff, 
before  equity  woukl  take  JnrlsdlctKm  and 
aid  Urn  by  setting  aside  fraudulent  ctmvey- 
ances,  etc.,  has  been  abolished  since  the 
passage  of  tiie  uniform  procedure  aet  of 
1887,  which  confers  npon  the  superior  courts 
Jurisdiction  to  hear  and  determine  all  causes 
of  action,  legal  or  equitable,  or  both." 

2.  The  next  point  presented  \u  the  demurs 
rer  Is  that  there  la  a  mlajolnda  of  parties 
defendant  It  was  argued  here  t2iat  Mrs. 
Kroger  was  not  a  sxopet  par^  to  tbe  case. 
A  complete  answer  to  this  contention  Is  to  be 
found  In  the  case  of  Conley  r.  Bndc  100  Oa. 
187,  28  &  B.  97,  wherein  numwous  authori- 
ties were  dted  to  show  that  where  one  or 
more  persons  enter  Into  a  general  con^lracy 
with  a  Judgment  debtwr,  and  endeavor,  by 
means  of  frauduloit  conv^ances,  to  bide  out 
his  property.  In  order  that  the  same  may  not 
be  reached  by  his  creditors,  each  and  all  of 
such  consplratora  may  properly  be  Joined  as 
parties  defendant  to  an  equitable  petition 
filed  with  a  view  to  setting  aside  such  fraud- 
ulent conveyances  and  establishing  the  right 
of  the  plaintiff  to  subject  to  the  payment  of 
his  demand  the  property  thus  sought  to  be 
placed  beyond  his  reach.  Hie  [>etltion  now 
before  us,  as  will  tiave  been  seen,  distinctly 
all^s  that  Mrs.  Kruger  was  a  party  to  a  . 
fraudulent  scheme  entered  Into  between  her- 
self and  Nazerenus  with  a  view  to  defraud- 
ing the  plaintiff  and  defeating  the  collection 
of  his  Judgment. 

3.  Other  grounds  of  objection  to  the  plain- 
tiff's petition  raised  by  the  demurrer  are 
"that  there  Is  a  misjoinder  of  two  or  more 
separate  and  distinct  causes  of  action  In  this 
complaint,"  and  that  "the  plaintiff  has  not 
reduced  his  claim  to  Judgment,  and  baa  no 
lien  npon  which  to  base  his  prayers  for  re- 
lief." The  contention  that  the  petition  is 
multifarious  Is  predicated  upon  ptB  idea  that 
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It  BeekB  a  Judgment  based  on  the  dormant 
Judgment  against  Chamben  &  Oo.,  and  at  the 
name  time  prays  that  the  property  described 
In  the  petition  be  made  subject  to  the  satis- 
faction of  such  Judgment,  when  obtained.  In 
other  words,  the  complaint  made  is  that  the 
petitioner  not  only  prays  for  a  Judgment 
founded  upon  his  legal  cause  of  action,  but 
also  that  Mrs.  Eruger  be  affected  thereby, 
to  the  extent  of  rendering  subject  thereto 
property  the  legal  title  to  which  is  In  her 
trustee,  and  not  In  Nazerenua  in  his  Indi- 
vidual right  We  hold,  upon  the  authority 
of  De  Lacy  r.  Hurst,  cited  aboTe,  that  nei- 
ther this  contention,  nor  the  oae  setting  np 
that  the  plaintiff  has  not  reduced  his  claim 
to  Judgment,  is  weil  taken. 

4.  Still  another  point  presented  by  the  de- 
murrer la  that  the  [>etltlon  falls  to  show  that 
the  Judgment  sued  on  is  against  Maa^nns 
Individually,  or  that  It  was  a  Judgment  bind- 
ing his  indlTldual  assets.  This  objection  was 
met  by  an  amendment  to  the  petition  setting 
forth  the  record  of  the  plaintiff's  original  ac- 
tion against  Chambers  St  Co.,  from  which 
It  affirmatively  appears  that  both  of  the  part- 
ners were  served,  and  that  a  Judgment  bind- 
ing upon  the  individual  property  of  each  was 
accordingly  entered  up,  agreeably  to  the  pro- 
visions of  section  2638  of  the  Civil  Code. 

5.  The  ground  of  the  demurrer  mainly  In- 
sisted upon  here  was  that  t^e  superior  court 
of  Fulton  county  had  no  Jurisdiction  over 
Mrs.  Kruger,  for  the  reason  that  she  was  a 
resident  of  Coweta  county.  In  this  connec- 
tion it  was  urged  that  there  wo  "no  prayer 
for  substantial  equitable  relief  against  any 
other  defendant"  We  have  already  under- 
taken to  show  that  it  was  proper  to  J(^n 
Nazerenus  and  Mrs.  Eruger  as  co-defendants 
to  the  plaintiffs  action.  If,  therefore,  the 
petition  prayed  for  substantial  relief  of  any 
kind  against 'Nazerenus,  this  was  sufficient 
to  give  the  court  Jurisdiction  ever  Mrs.  Eru- 
ger. The  constitution  of  this  state  declares 
that  "equity  cases  shall  be  tried  in  the  coun- 
ty where  a  defendant  resides  against  whom 
substantial  relief  Is  prayed."  Civ.  Code,  I 
5871.  In  section  4950  H  Is  provided  that  "all 
petitions  for  equitable  relief  shall  be  filed 
in  the  county  of  the  residence  of  one  of  the 
defendants  against  whom  a  substantial  re- 
lief is  prayed,  except  in  cases  of  injunctions 
to  stay  pending  proceedings,  when  the  peti- 
tion may  be  filed  In  the  county  where  the 
proceedings  are  pending."  Unquestionably, 
substantial  relief  was  prayed  against  Naz- 
erenus. Nothing  could  be  more  substantial 
than  to  convert  a  dormant  judgment  without 
a  lien  Into  a  living  Judgment  binding  opon 
specific  property.  The  prayers  in  the  present 
case,  so  far  as  they  relate  to  the  question 
of  Jurisdiction,  are  not  materially  different 
from  those  In  the  De  Lacy  and  Hunt  Case, 
and  the  rulii^  therein  la  direct  authority  for 
the  one  now  made. 

In  addition  to  what  Is  said  above,  we  need 
only  to  further  remark  that  while  counsel  tor 
the  plaintiff  tn  error  argned  hoe  that  the 


petitkin  was  defective,  In  that  the  peatau 
who  conveyed  to  Naxerenna  by  trust  deeds 
were  not  Joined  as  parties  defendant,  there 
is  no  ground  of  the  demurrer  even  vaguely 
presenting  for  determination  any  anestion 
as  to  tbl»  matter.  Judgment  afflnned. 


PHINIZY  T.  OUBSNSBT  ct  aL 

(Supreme  Court  of  Georgia.    July  12,  ISOOl) 

TSNDOR    AND  PURCHASER— LOSS    BT  FIBB 
— RiaHTS  or  PARTIES— INSURANCE 
—ABATEMENT  OP  PRICE. 

L  Where  a  binding  executory  contract  tor 
the  sale  of  Improved  realty  has  been  made,  and 
the  Improvements  are  destn^ed  by  fire  before 
the  vendor  is  in  a  position  to  convey  the  legal 
title,  and  before  the  vendee  obtains  posscssioa, 
the  lose  is  that  of  the  vendor. 

2.  If,  in  such  a  case,  the  property  was  in- 
sured, the  veudor  is  entitled  to  collect  the  in^ 
Burance  money  in  his  own  right,  and  does  not 
hold  the  same  In  trust  for  the  voidee. 

3.  Though,  und^  section  4041  of  the  CItII 
Code,  It  might  not,  in  such  a  case,  be  the  ilgbt 
of  the  vendor  to  compel  a  specific  performance 
by  the  vendee  of  the  original  contract  yet  un- 
der the  provisions  of  that  section,  the  vmdee 
may  compel  specific  performance;  and,  to  this 
end,  a  court  of  equi^  will  allow  him  such  an 
abatement  of  the  contract  price  as  is  just  and 
reasonable  In  view  of  the  changed  condition 
of  the  propoty. 

4.  The  rule  for  determining  the  amonnt  of 
such  abatement  would  be  to  ascertain  if  there 
was  any  difference,  on  the  day  the  contract  be- 
came binding,  l>etween  the  market  value  of  the 
entire  property  and  the  contract  price.  In  case 
there  was  no  difference,  then  the  purchaser 
would  be  entitled  to  a  decree  requiring  the 
seller  to  convey  him  the  property  upon  pay- 
ment of  a  sum  equal  to  the  market  value  of 
the  lot  without  the  bQllding,  on  the  day  the 
contract  was  made.  It  at  the  date  the  con- 
tract became  effectual  the  market  value  of 
the  properly  was  greater  than  the  contract 

Erice,  a  sum  representing  this  difference  should 
e  deducted  from  the  market  value  of  the  lot 
without  the  building,  and  the  balance  remaining 
woold  be  the  amount  which  the  plaintiff  shoold 
be  required  to  pay  for  a  conveyanee  of  the  land. 
In  this  way  the  purchaser  wouU  obtiun  the 
benefit  of  his  barealo.  If  the  contract  price 
exceeded  the  market  value,  the  purchaser  shoold 
pay.  in  additiui  to  the  market  value  of  the  lot 
without  the  building,  the  difference  between 
the  market  value  of  the  property  at  the  date 
of  the  contract  and  the  contract  price.  In  this 
way  the  vendor  would  be  givoi  tiw  benefit  ot 
his  bargain. 
(Syllabus  by  the  Coort) 

Error  from  superior  court  Richmond  coun- 
ty; E.  L.  Brinson,  Judge. 

Action  by  Leonard  Phlnlsy  against  C.  H. 
Guernsey  and  others.  From  a  judgment  sus- 
taining a  demurrer  to  the  complaint  plain- 
tiff brings  error.  Reversed. 

J.  R.  lAmar,  for  plaintiff  In  error.  Jos.  B. 
&  Bryan  Cumming,  Cot  defendants  In  error. 

COBB.  J.  This  was  an  action  brought  tot 
the  purpose  of  compelling  the  spedfflc  p»> 
formance  of  a  contract  for  the  sale  of  laikd. 
According  to  the  allegations  of  tbe  petition, 
the  defendants,  who  woe  the  owners  of  a 
dty  lot  upon  whldi  was  situated  a  bunding, 
entered  Into  a  writtoi  agreement  to  sdl  the 
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same  to  the  plaintiff  tot  the  Bam  of  f 16,000.  of 
whldi  $6  was  paid  when  the  writing  was 
signed,  and  the  balance  was  to  be  paid  when 
the  vendee  sbonld  satls^  himself  that  the 
vendors'  tltJe  to  the  property  was  good.  The 
plaintiff  had  agreed  to  take  the  property,  but, 
though  It  iB  not  afflrmatlTely  stated  In  the 
petition,  it  Is  clearly  Inferable  therefrom  that 
he  never  entered  Into  possession.  The  writ- 
ten agreement  to  sell  the  property  waa  sign- 
ed 00  January  28,  1^80.  A  ccmveyance  of 
i3tb  property  was  delayed  while  the  plaintiff 
was  Investigating  the  title,  and  after  this  in- 
vestigation a  further  delay  was  occasioned 
by  the  fact  that  the  defendants  could  not 
have  canceled  a  security  deed  whl(^  they 
had  given  to  the  property,  for  the  reason  that 
the  holder  thereof  refused  to  cancel  the  same 
until  his  bond  for  titles  was  surrendered,  and 
that  paper  had  been  lost  by  the  defendants. 
Pending  this  delay,  on  June  8,  1899,  the  build- 
ing on  the  bargained  premises  was  destroyed 
by  fire  through  no  fault  of  the  defendants. 
There  were  at  the  date  of  the  fire  In  full 
force  policies  of  fire  insurance  for  amounts 
aggregating  the  som  of  (10,000.  The  plain- 
tiff avers  his  desire  to  comply  with  the  con- 
tract of  sale,  so  far  as  It  is  possible,'  In  the 
changed  condition  of  affairs,  to  carry  the 
game  Into  effect  He  alleges  that  he  Is  wiU- 
Ing  to  take  the  land,  and  that  the  amount 
to  be  paid  by  bim  should  be  ascertained  by 
the  application  of  equitable  principles.  There 
was  no  agreement  between  the  parties  with 
reference  to  the  ownership  of  the  poUdes  ot 
Insurance  prior  to  the  actual  conveyance  ot 
the  property,  though  It  was  agreed  that  when 
the  property  was  conveyed  In  accordance 
with  the  terms  of  the  contract  the  policies  of 
Insurance  shonld  be  assigned  to  the  plain- 
tiff. The  prayers  of  the  petition  were  that 
the  defendants  be  decreed  to  make  to  plain- 
tiff a  conveyance  of  the  land  under  the  terms 
set  forth  in  the  contract  of  sale,  the  court 
to  make  an  abatement  in  the  purchase  price 
to  the  extent  of  the  value  of  the  Improve- 
ments destroyed  by  fire,  and  for  general  re- 
lief. By  amendment,  prayers  were  added 
that,  in  the  event  the  court  shonld  he  of  opin- 
ion that  the  plaintiff  Is  not  entiUed  to  an 
abatement  of  the  purchase  money  by  reason 
of  the  destruction  of  the  improvements,  a 
decree  shonld  be  entered  that  upon  payment 
of  the  purchase  money  the  defendants  shotild 
be  required  to  make  to  plaintiff  a  deed  to  the 
land,  and  turn  oveif  to  htm  the  Insurance 
money  collected.  There  was  a  demurrer  to 
the  petition  on  the  ground  that  the  facts  set 
forth  did  not  entlUe  the  plaintiff  to  the  re- 
lief prayed,  and  that  on  account  of  the  chan- 
ged condlticra  in  affairs  a  specific  perform- 
ance of  the  contract  was  impracticable.  The 
court  nstalned  the  d^nnner  and  dismissed 
the  petition,  and  to  this  ruling  tin  plaintiff 
excepted. 

1.  "When  a  binding  agreement  fi  oitemd 
'Into  to  sell  land,  equl^  regards  the  vendor 
mm  m  trurtee  of  the  legal  title  for  the  bene- 
fit of  the  vendee,  while  the  latter  la  looked 


upon  as  a  trustee  of  the  purchase  money  for 
the  benefit  of  the  former."  Bisp.  Eq.  (Sfh 
Ed.)  1 8dl.  This  rale,  however.  Is  not  applica- 
ble tinless  there  Is  an  ability  as  well  as  a 
willingness  on  the  part  of  the  vendor  to 
convey;  the  purchaser  not  being  considered 
as  the  owner  from  the  date  of  the  contract 
unless  the  vendor  Is  prepared  to  convey  a 
clear  title  and  Is  not  In  default.  1  Warv. 
Vend.  p.  19B.  In  the  case  of  Mackey  v. 
Bowles,  98  Ga.  730.  25  S.  BL  834,  It  was 
held  that  if,  after  the  parties  Iiad  entered 
Into  a  binding  executory  contract  to  sell,  the 
property  was  damaged  before  the  vendor 
was  in  a  condition  to  convey,  the  loss  fell 
upon  the  vendor,  and  not  on  the  purchaser. 
The  loss  In  that  case  arose  out  of  the  de- 
struction by  fire  of  a  building  situated  upon 
the  land  which  was  the  subject-matter  of  the 
sale.  See,  also.  In  this  connection,  Kinney  v. 
Hlckox.  24  Neb.  167,  88  N.  W.  816;  Thompson 
V.  Gould,  20  Pick.  134.  Applying  the  princi- 
ples above  alluded  to  to  the  present  case,  as 
the  vendee  had  not  gone  into  possession  be- 
fore the  fire,  and  the  vendors  were  not, 
prior  to  that  occurrence.  In  a  position  where 
they  c»uld  make  to  the  vendee  an  unincum- 
bered title  to  the  property,  they  were  the 
owners  of  the  property  at  the  date  the  fire 
occarred,  and  the  loss  resulting  therefrom 
must  fall  upon  them.  If  the  contract  has 
been  so  far  completed  that  the  vendee,  is  to 
be  treated  as  the  owner  of  the  premises,  then 
the  loss  falls  upon  him,  as  was  the  case  In 
Paine  v.  Meller,  6  Yes.  349,  where  It  was 
held  that  when  there  was  a  contract  for  the 
sale  of  houses,  which,  on  account  of  defects 
In  the  titie,  could  not  be  completed,— the 
treaty,  however,  proceeding  upon  a  proposal 
to  waive  the  objection  upon  certain  terms,— 
and  the  houses  were  burned  before  the  con- 
veyance, the  purchaser  was  bound  If  he  ac- 
cepted the  title;  and  the  fact  that  the  ven- 
dor allowed  Insurance  on  the  houses  to  ex- 
pire on  the  day  on  which  the  contract  waa 
originally  to  have  been  completed,  without 
notice  to  the  vendee,  makes  no  difference. 

2.  The  next  question  to  he  determined  is, 
who  was  entitled  to  collect  the  insurance? 
As  has  been  seen,  the  loss  occasioned  by  the 
fire  fell  upon  the  vendors,  and  It  would  seem 
that  the  indemnity  against  loss  should  belong 
to  them.  This  is,  we  believe,  the  rule  in 
such  cases.  If  the  contract  of  sale  had  been 
so  far  completed  that  the  vendors  would 
have  held  the  legal  title  as  trustees  for  the 
vendee,  then  they  would  likewise  hare  held 
title  to  the  policies  In  the  same  capacity. 
But,  as  they  were  the  owners  of  the  prop- 
erty to  the  extent  that  the  loss  occasioned 
by  the  fire  fell  upon  them,  they  will  also  be 
treated  as  owners  of  the  property  so  far  as 
the  right  to  the  iniorance  on  the  building 
Is  concerned.  In  Poole  t.  Adams,  ^  L.  J. 
(N.  S.)  689,  it  was  held  that  a  purchaser  oC 
property  insured,  which  waa  destroyed  by  flre^ 
does  not  by  the  mere  fact  of  pnrdiase  ac- 
quire a  right  to  the  inanrance  money.  It  haa 
been  held  in  some  cases  that,  where  a  con- 
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tract  ot  sale  Ib  bo  far  completed  that  the  ven- 
dor is  to  be  treated  as  the  trustee  of  the 
vendee,  the  vendor  would  also  hold  In  trust 
for  the  Vendee  a  policy  of  Insurance  which 
was  on  the  property  at  the  time  the  contract 
was  made,  and  that.  If  a  loss  by  -fire  oc- 
curred between  the  date  of  the  contract  and 
the  time  fixed  for  the  delivery  of  the  deed, 
the  vendor  would  be  compelled  to  account 
to  the  vendee  for  the  Insurance  money  col- 
lected on  the  policy,  as  he  was  in  equity  the 
owner  of  the  property  at  the  time  of  the 
fire,  and  the  loss  fell  upon  him.  Heed  v. 
Lukens,  44  Pa.  St  200.  See,  also,  Insur- 
ance Co.  V.  UpdegraCT,  21  Pa.  St  513;  Wil- 
liams V.  LlUey,  67  Conn.  60,  S4  Atl.  765,  37  L. 
B.  A.  150;  Grange  Mill  Co.  v.  Western  Assur. 
Co.  (lU.  Sup.)  9  N.  B.  274.  The  rule  Is  thus 
stated  by  the  supreme  court  of  Ohio  In  Gil- 
bert V.  Port  28  Ohio  St  276  (Syl.,  point  8): 
"Ab  between  vendor  and  vendee  under  a 
valid  and  subsisting  contract  of  sale  of  real 
estate,  covered  by  a  policy  of  Insurance, 
where  a  loss  Insured  against  occurs  after  the 
date  of  the  contract  and  before  conveyance, 
the  true  test  for  determining  for  whom  the 
money  recovered  on  the  policy  belongs,  in  the 
absence  of  stipulations  governing,  is  to  deter- 
mine who  was  the  owner,  and  which  party 
actually  sustained  the  loss."  As  In  the  pres- 
ent case  the  loss  fell  upon  the  vendors,  they 
were  .entitled  to  collect  and  hold  the  money 
due  by  the  Insurance  companies  on  the  poli- 
cies Issued  on  the  property. 

3.  When  there  has  been  a  binding  agree- 
ment to  sell  improved  real  estate,  and  before 
the  property  is  conveyed  the  improvements 
upon  the  property  are  destroyed  by  Are 
without  the  fanlt  of  the  vendor,  will  a  court 
of  equity  compel,  at  the  Instance  of  the  ven- 
dee, a  specific  performance  of  the  contract? 
Section  4041  ot  the  Civil  Code  declares: 
"The  vendor  seeking  specific  performance 
must  show  an  ability  to  comply  substantial- 
ly with  bis  ccmtract  In  every  part  and  as  to 
all  the  property;  but  a  want  of  title,  or  oth- 
er Inability  as  to  part  will  not  be  a  good 
answer  to  the  vendee  seeking  performance, 
who  Is  willing  to  accept  title  to  the  part 
receiving  compensation  for  the  other.  If 
the  defects  in  the  vendor's  title  be  trifling 
or  comparatively  small,  equity  will  decree 
at  his  instance  granting  compensation  for 
such  defects."  The  section  quoted  Is  but  a 
modification  of  the  general  rules  recognized 
by  courts  of  equity  In  reference  to  appllca* 
tioD  for  tbe  specific  performance  of  con- 
tracts. "It  is  settled  that  immaterial  de- 
flciencies  will  not  deprive  the  vendor  of  bis 
right  to  have  tbe  contract  performed  as 
against  the  vendee,  provided  that  tbe  defi- 
ciencies are  such  as  mar  be  compensated  In 
money.  Under  sach  drcumstances.  the  ven- 
dee may  be  compelled  to  take  the  property, 
and  a  suitable  dednctlon  -will  be  made  in  the 
price.  But  if  the  deflelendes  are  material 
and  Important  the  vendee  vHI  not  be  com- 
pelled to  take  the  property.  He  Is  entitled 
to  have  what  he  bargained  for,  and  it  would 


obviously  be  extremely  unjust  to  force  any- 
thing upon  him  which  he  had  not  designed 
or  contracted  to  buy.  If  there  Is  a  failure  lii 
that  which  Is  an  Inducement  to  the  pur- 
chase, he  will  not  be  compelled  to  take." 
Blsp.  Eq.  (5th  Ed.)  fi  380.  In  Gould  v.  Murch. 
70  Me.  288,  it  was  held:  When  the  owner 
of  land  with  a  building  thereon  agrees  to 
convey  It  at  a  future  day  on  payment  of  tbe 
purchase  money,  and  before  payment  and 
conveyance  the  building  Is  destroyed  by  fire 
without  the  fault  of  either  party,  the  loss 
must  fall  upon  the  vendor;  and,  If  the  build- 
ing formed  a  material  part  of  the  value  of 
the  premises,  the  vendee  cannot  be  compel- 
led to  take  a  deed  to  the  land  alone,  and  par 
the  purchase  money.  See,  also.  Smith  v. 
Gansler,  83  Ey.  367;  Wells  v.  Calnan.  107 
Mass.  514;  Powell  v.  Railroad  Co.,  12  Or. 
488,  8  Pac.  544;  Kinney  v.  Hickox,  24  Neb. 
167,  88  N.  W.  816;  Hugnenln  v.  Gourtenay. 
21  S.  O.  403.  It  may  be  stated  aa  a  general 
rule  that  where  property  which  Is  the  sub- 
ject of  a  contract  of  sale  has  been  sutwtan- 
ttally  damaged  or  materially  changed  be- 
tween the  date  of  the  contract  of  sale  and 
the  time  when  the  vendor  offers  to  convey, 
the  courts  will  not  decree  a  specific  perform- 
ance of  the  contract  at  the  Instance  ot  the 
vendor.  The  reason  for  this  is  apparent 
Tbe  vendor  has  no  right  to  force  upon  the 
vendee  something  which  he  has  not  agreed 
to  buy.  The  rule  Is  different  howeve*.  when 
the  application  for  specific  performance 
comes  the  vendee.  There  Is  a  manifest 
reason  for  this  dlffer^ce.  The  vendee  has 
a  right  If  he  sees  proper  to  do  so,  to  accept 
less  than  he  bargained  for,  and  compensa- 
tion for  tbe  loss  of  that  which  he  does  not 
obtain.  If,  for  any  reason,  the  vendor  can- 
not convey  to  the  vendee  substantially  what 
the  contract  calls  for.  of  course  a  Bpeclfic 
performance  of  the  contract  according  to  its 
terms  is  Impossible.  Such  obstacles  to  a 
specific  performance  may  arise  from  a  de- 
fect in  the  title  to  some  portion  of  the  prem- 
ises bargained  for,  or  from  the  fact  that 
the  Interest  of  the  vendor  Is  different  from 
that  described  In  the  contract  or  the  prop- 
erty may  be  subject  to  Hens  or  incumbran- 
ces, or,  If  the  subject  of  tbe  contract  is  land, 
it  may  be  deficient  In  quantity  or  quality 
or  value.  "In  such  a  case  there  are  only 
three  possible  alternatives  for  a  court  of 
equity  to  pursue:  Either  to  refuse  its  rem- 
edy entirely;  or  to  enforce  the  contract  with- 
out any  regard  to  the  partial  failure,  com- 
pelling the  purchaser  to  take  what  there  Is 
to  give,  and  to  pay  the  full  price,  aa  agreed: 
or  to  decree  a  conveyance  of  the  vendor's 
actual  Interest  and  allow  to  the  vendee  a 
pecuniary  compensation  or  abatement  from 
the  price  proportioned  to  tbe  amoant  and 
value  of  tbe  defect  In  titie  or  deficiency  In 
the  subject-matter."  Pom.  Cont  f  484.  In 
the  same  connection  tbe  antbor  just  quoted 
says:  Ttat  tbe  first  alternative  ml^t  f^tea 
contravene  llie  wJsfaes  and  interests  of  both 
parties,  and  cannot,  tberefoie,  be  taken  as 
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the  universal  lule.  That  the  second  one 
would  be  extremely  unjust  and  Inequltablei 
tliou£li  It  Is  occasionally  resorted  to  when 
the  vendee  Is  not  In  a  situation  which  enti- 
tles him  to  favorable  consideration.  That 
the  third  is  based  upon  equitable  principles. 
It  endeavors  to  preserve  the  rights  of  both 
parties,  and  is  therefore  constantly  resorted 
to  and  applied  by  courts  of  equity  la  aid  of 
a  vendee,  and  sometimes,  althougti  under 
more  and  greater  restrictions,  in  aid  of  the 
vendor.  But  that  there  are  circumstances 
under  wblcb  even  a  vendee  Is  not  allowed 
to  avail  himself  of  the  doctrine.  In  section 
485  the  same  autiior  says:  "If  the  purchas- 
er 1b  willing  and  desirous  to  take  the  partial 
interest  which  the  vendor  can  convey,  and 
especially  If  ue  is  the  party  calling  upon  the 
court  for  relief,  there  can  be  but  little  diffi- 
culty In  granting  him  the  remedy  of  per- 
formance, with  a  reasonable  compensation 
for  the  defects."  Mr.  Bispham,  in  his  work 
on  the  Principles  of  Equity,  thus  states  the 
role:  "It  may  sometimes  happen  that  de- 
fects exist  which  render  the  property  less 
valuable  than  the  contract  price,  but  which 
nevertheless  may  not  be  of  so  vital  a  charac- 
ter as  to  induce  the  purchaser  entirely  to 
throw  up  his  bargain.  In  such  a  case  the 
equity  of  specific  performance  with  compen- 
sation comes  into  play  for  the  benefit  of  the 
vendee.  He  Is  entitled  to  have  the  agreement 
carried  out,  and  yet  at  the  same  time  to 
have  an  abatement  or  allowance  made  by 
reason  of  the  defects."   Bisp.  Eq.  (5th  Ed.) 

1  390.  See.  also.  Pry,  Spec.  Perf.  (3d  Ed.) 
S§  1222,  1223;  2  Story,  Eq.  Jur.  (13th  Bd.)  | 
779;  2  Suth.  Dam.  (2d  Ed.)  §  589,  p.  1311; 

2  Beach,  Mod.  Eq.  Jur.  $§  624,  627;  22  Am. 
&  Eng.  Enc.  Law  (Ist  Bd.)  pp.  942,  943;  Har- 
bers  V.  Gadsden,  6  Rich.  Eq.  284,  ^  Am. 
Dec.  390.  The  text-books  and  cases  cited 
show  that  the  doctrine  of  specific  perform- 
ance, vrltfa  compensation  for  defects  when 
the  vendor  cannot  convey  exactly  what  his 
contract  calls  for.  Is  thoroughly  established, 
and  it  Is  In  rare  cases  where  the  court  will 
refuse  such  relief  at  the  instance  of  the 
vendee.  It  Is  true  that  In  nearly  If  not 
quite  all  of  the  cases  the  Inability  on  the 
part  of  the  vendor  to  convey  what  the  con- 
tract called  for  arose  from  some  fact  which 
was  In  existence  at  the  time  the  contract  of 
sale  was  made,  such  as  defects  In  the  title 
to  a  part  of  the  premises,  deficiency  In  quan- 
tity or  quality  or  value  of  the  property 
which  was  the  subject-matter  of  the  con- 
tract, and  the  like.  There  does  not  seem, 
however,  to  be  any  good  reason  why  the 
principle  should  not  be  applicable  where  the 
Inability  of  the  vendor  to  convey  a  part  of 
that  which  his  contract  stipulated  for  arose 
subsequent  to  the  making  of  the  contract, 
out  of  some  transaction  in  which  the  vendee 
was  not  Involved;  and  the  fact  that  the 
vendor  was  himself  without  fault  would  not 
seem  to  be  an  obstacle  which  would  prevent 
the  application  of  the  rule.  Requiring  a 
vendor  to  pay  damages  to  his  vendee  for  a 


failure  to  convey  property  which  subsequent 
to  the  execution  ot  the  contract  of  sale  was- 
destroyed  by  fire  is  no  greater  hardship  than 
requiring  a  vendor  to  pay  damages  on  ac- 
count of  his  having  Ignorantly,  though  hon- 
estly, and  after  the  exercise  of  all  possible 
diligence,  bargained  away  something  whicli 
he  did  not  own,  but  which  he  believed  was 
his  own.  That  he  would  be  required  to  pay 
damages  In  the  latter  case,  no  one  will 
doubt.  That  he  should  be  in  the  former 
case,  ought  not,  it  would  seem,  to  be  ques- 
tioned, upon  priQcipl&  In  Lombard  v.  Chi- 
cago Sinai  Congregation,  64  111.  477,  which 
was  a  case  of  an  executory  contract  for  the 
sale  of  real  estate,  where  the  vendor  waa 
to  furnish  an  abstract  of  title,  and,  if  not 
satisfactory,  he  was  to  have  the  option  of 
perfecting  the  title,  or  annulling  the  contract 
and  returning  the  money  paid,  and  the  ab- 
stract failed  to  show  title,  and  the  vendor 
failed  to  exercise  his  option,  after  notice  to 
do  so,  until  after  buildings  thereon  were  de- 
stroyed by  fire,  the  vendor  still  remaining  In. 
possession.  It  was  held,  on  a  bill  by  the  ven- 
dee for  the  specific  performance  of  the  con- 
tract as  to  the  land,  and  compensation  for 
the  buildings  and  property  destroyed,  that 
the  contract  was  not  so  complete  as  to  make 
the  land  the  property  of  the  vendee,  so  as  to 
throw  upon  him  the  loss  of  the  buildings, 
and  that  upon  specific  performance  being 
ordered  the  vendee  was  entitled  to  compen- 
sation for  the  toss,  to  be  deducted  from  the 
purchase  money,  and  that  the  vendor  was 
entitled  to  Interest  on  the  unpaid  purchase 
money  only  from  the  time  a  good  title  to 
the  property  was  shown,  the  vendor  being 
entitled  to  the  rents  and  profits  up  to  such 
time.  The  case  just  referred  to  is  the  only 
one  which  has  been  called  to  our  attention 
which  is  at  all  similar  to  the  present  case. 
Upon  principle,  however,  we  have  no  hesi- 
tancy In  holding  that  the  vendee  In  a  case 
like  the  present  is  entitled  to  have  a  con- 
veyance made  to  him  of  the  land,  and  com- 
pensation for  the  loss  of  the  building,  pro- 
vided the  loss  thus  sustained  Is  capable  of 
computation.  If  the  plaintiff  sustains  his 
allegations,  a  decree  should  be  entered  that 
the  defendants  convey  to  him  the  land 
which  was  the  subject-matter  of  the  con- 
tract, and  that  the  purchase  price  be  abated 
In  such  an  amount  as  is  Just  and  reasonable 
In  view  of  the  changed  condition  of  the 
property. 

4.  If  the  difference  In  value  between  the 
Interest  contracted  for  and  the  Interest  that 
can  be  conveyed  Is  Incapable  of  computation, 
of  course  the  court  will  not  undertake  to  en- 
ter a  decree  for  specific  performance,  with 
compensation  for  defects.  But.  as  has  been 
said.  In  the  light  of  many  adjudicated  cases, 
"It  is  conceived  that  the  court  will  seldom 
now  consider  a  difficulty  of  this  kind  Insuper- 
able." Pry,  Spec.  Perf.  (3d  Ed.)  S  1240.  We 
do  not  think  the  present  case  falls  within 
the  rule  above  referred  to,  as  it  seems  to  us 
that  the  amount  which  should  b^  allowed  to 
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the  plaintiff  as  compensation  tor  the  loss 
austalned  by  him  in  not  obtaining  a  convey- 
ance ot  the  land  with  th«  building  on  It  can 
be  made  the  subject  of  exact  computation. 
Let  It  be  kept  In  mind  that  the  pUlntlfl  la 
entitled  to  be  placed,  bo  tar  as  property  and 
money  will  place  him.  In  exactly  the  same 
position  that  be  was  In  on  the  day  that  the 
contract  of  sale  was  entered  Into.  If  on  that 
day  the  property  was  worth  more  than  he 
agreed  to  pay  for  It,  he  Is  entitled  to  the 
proSt  on  hlB  bargain.  If,  on  the  other  hand, 
the  property  was  worth  less  than  he  agreed 
to  pay  for  It,  be  must  suffer  the  loss.  Let 
It  be  ascertained  what  was  the  market  value 
of  the  property  with  the  building  on  It  on  the 
day  that  the  contract  was  entered  into.  Let 
It  also  be  ascertained  what  was  the  market 
value  of  the  lot  without  regard  to  the  build- 
ing on  that  day.  If  the  market  value  of  the 
Improved  lot  was  more  than  the  contract 
price,  the  difference  between  tJiese  two  sums 
would  be  the  profit  that  the  plaintiff  would 
have  realized  on  his  bargain.  Deduct  the 
amount  of  profit  from  the  market  value  of 
the  lot  alone,  and  the  sum  remaining  will  be 
the  amount  which  the  plaintiff  should  be 
required  to  pay.  If  the  market  value  of  the 
prop^ty  and  the  contract  price  are  the  same, 
then  the  plaintiff  should  be  required  to  pay 
a  sum  which  would  equal  the  market  value 
of  the  lot  without  the  building.  If  the  mar- 
ket value  of  the  whole  property  was  less 
than  the  cuitract  price,  then  the  plaintiff 
should  be  required  to  pay  the  market  value 
of  tbe  lot  without  the  building,  and  In  addi- 
tion to  this  the  difference  between  the  mar- 
ket value  of  the  lot  and  building  and  the 
contract  price,  provided  that  In  no  event 
should  the  plaintiff  be  required  to  pay  more 
than  ¥16,000.  While  we  find  no  rule  for  com- 
puting the  amount  of  compensation  in  such 
cases,  we  think  the  above  rules  are  in  accord- 
ance with  equitable  principle,  and  are  de- 
duclble  from  the  general  rules  which  seem 
to  have  been  recognized  by  the  courts  and 
text  writers.  See,  in  this  connection.  Smith 
V.  Klrkpatrlck,  70  Ga.  410,  7  Sv  E.  258;  2 
Suth.  Dam.  (2d  Ed.)  pp.  ISll,  1312;  2  Beach, 
Mod.  Eq.  Jur.  |  WUcoxon  v.  Calloway, 
87  N.  C.  463;  Fry.  Spec.  Perf.  (3d  Ed.)  S 
1239.  The  prayers  of  the  petition  were  broad 
enough  to  authorize  relief  along  the  lines 
above  Indicated.  The  court  erred  In  sustain- 
ing tbe  demurrer,  and  the  case  should  be  tried 
In  the  light  of  what  Is  here  laid  down.  Judg- 
ment reversed.  All  tbe  Jostlcea  ccmcurrlttg. 


WALKER  V.  BDMUNDSON. 
(Supreme  Court  of  Georgia.    July  14,  1900.) 

TENANT  HOLDING   OVER— DKFBN3B8— STAT- 
UTE or  FRAUDS. 

Where  a  landlord  sues  oat  a  warrant  to 
eject  a  tenant  on  the  ground  that  he  is  holding 
over  and  beyond  his  term,  and  the  tenant,  in 
his  counter  affidavit  denies  these  allegations, 
and  allegea  that  he  had  made  a  contract  with 
the  plaintiff  whereby  he  rented  tiie  premiaea 


for  the  term  of  two  years  at  a  specified  montUy 
rental,  and  purchased  a  stock  of  goods  from 
the  plaintiff  (the  goods  being  In  one  of  the 
houses  on  the  premises),  and  In  tbe  same  con- 
tract the  plaintiff  agreed  and  stipulated  that 
tbe  defendant  might,  at  any  time  within  two 
years  from  the  date  of  the  contract,  parchase 
the  premises,  with  a  specified  number  of  acres 
of  land,  at  a  specified  price  per  acre  for  the 
land,  and  the  cost  of  the  material  of  whii^ 
tbe  houses  were  bnUt,  JuM,  that  the  defense 
was  not  demurrable  on  the  ground  that  it  did 
not  allege  whether  the  contract  was  oral  or 
In  writing,  nor  on  the  ground  that  it  failed 
to  allege  aiur  snfficient  consideration  for  the 
contract,  and  showed  that  the  same  was  uni- 
lateral, nor  on  the  ground  that  it  set  op  a  con- 
tract too  indefinite  to  be  mfOrced. 
(Syllabas  by  the  Court.) 

Error  from  superior  court,  Johnson  county; 
B.  D.  Evans,  Judge. 

Action  by  W.  E.  Walker  against  J.  S.  Ed- 
mundson.  From  a  Judgment  overruling  a.  de- 
murrer to  defendant's  counter  affidavit,  plain- 
tiff brings  error.  Affirmed. 

A.  F.  Daley  and  J.  U  Kmt,  tor  lAalntlfl 
in  errcM-.  Y.  B.  Robinson,  for  dtf mdant  In  er- 
ror. 

SIMMONS.  C.  J.  A  warrant  was  sworn  out 
by  Walker  for  tbe  purpose  of  dlsposaessii^ 
Edmundson  of  certain  premises  on  the 
ground  that  Edmundson  was  a  tenant  who 
had  failed  to  pay  his  rent,  and  who  was  hold- 
ing over  and  beyond  his  term.  Edmundson 
filed  a  counter  affidavit,  denying  that  he  had 
failed  to  pay  his  rent,  and  alleging  that  he 
had  made  a  contract  with  Walker  whereby 
he  bad  rented  .the  premises  for  two  years  at 
five  dollars  per  month,  and  in  the  same  con- 
tract purchased  from  Walker  a  certain  stodc 
ol  goods  in  one  of  tbe  houses  on  the  premises; 
that  In  the  same  contract  Walko-  agreed  that 
Edmundson  might  purchase  tbe  premises, 
with  26  acres  of  land  adjoining,  at  five  dol- 
lars per  acre  for  the  land,  together  with  the 
value  of  the  material  of  which  the  houses 
were  built  He  alleged  that  this  contract  of 
rental  expired  on  April  20,  1890,  and  that  on 
April  22,  1890.  be  bad  biformed  Walker  of  his 
acceptance  of  the  option  to  parchase.  and  had 
tendered  him  the  full  amount  of  the  purchase 
money  agreed  upon;  that  he  had  caused  a 
surrey  of  the  land  to  be  made,  and  that. 
Instead  of  containing  25  acres,  as  stated  in 
the  contract,  the  tract  contained  less  than  20 
acres;  that  Walker  had  refused  to  receive 
the  money  tendered,  and  had  threatened  Ed- 
mundson with  violence  If  he  renewed  the 
tender.  The  tender  was  renewed  in  tbe  coun- 
ter affidavit,  which  also  alleged  that  Walker, 
to  defraud  the  defendant  and  place  a  cloud 
upon  the  title  to  th^  land,  bad  made  a  deed 
to  his  minor  daughter.  There  were  prayers 
that  this  minor  daughter  be  msde  a  party 
and  the  deed  to  her  canceled,  and  that  spe- 
cific performance  of  the  cwitract  be  decreed; 
the  defendant  paying  the  amount  agreed  up- 
on, and  Walker  conv^ng  him  ttie  premiaea. 
To  this  counter  affidavit  Walker  demaned 
on  the  ground  that  It  "did  not  set  forth  any 
valid  and  legal  defenae.  and  did  not  deny 
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the  ezplntlon  of  the  term  of  cent,  but  under- 
took to  set  up  thb  right  to  exercise  an  op- 
tion to  bu7  under  a  contract  without  consid- 
eration, and  which  was  unilateral  In  its  terms, 
and  too  Indefinite  In  Its  terms  to  be  suscep- 
tible of  enforcement  by  Judgment  of  the  court 
for  specific  performance."  The  court  over^ 
ruled  this  demurrer,  and  the  plaintiff  ex- 
cepted. 

There  was  no  error  in  refusing  to  sustain 
any  of  the  grounds  of  the  plalntlfTa  demurrer. 
If  the  allegations  of  the  defendant's  counter 
affidavit  are  true,  he  has  a  good  defense  to 
the  warrant  seebing  to  eject  him.  He  deniea 
tbe  Indebtedness  for  rent,  and  denies  that 
he  is  holding  over  as  a  tenant,  and,  to  sus- 
tain these  allegations,  seta  up  facts  which 
constitute  a  good  defense.  If  the  defendant 
made  a  contract  with  the  plaintiff  to  rent  the 
place  for  two  years,  with  an  option  given 
bim  to  purchase  within  tibat  time,  and  he 
gave  notice  in  time  to  the  plaintiff  that  he 
would  purchase,  and,  having  paid  up  his  rent 
to  that  time,  tendered  the  purchase  money 
agreed  upon,  then,  of  course,  he  was  not  In- 
debted for  rent,  or  holding  over  as  tenant 
When  he  had  exercised  his  privilege  and  had 
tendered  the  purchase  money,  he  ceased  to 
be  a  tenant,  and  became,  In  law  and  equity, 
tbe  owner  of  the  premises.  It  was  claimed 
in  the  court  below  and  In  the  argument  here 
that  the  contract  for  the  sale  of  tbe  land  was 
withfn  the  statute  of  frauds,  and  that,  In- 
asmuch as  the  counter  affidavit  did  not  al- 
lege that  it  was  In  writing,  tbe  demurrer 
should  have  been  sustained.  We  do  not  agree 
with  plaintiff's  counsel  In  this  contention. 
Tbe  rule  Is  well  settled  that  it  Is  not  neces- 
sary to  aver  in  pleadings  that  contracts  re- 
quired by  the  statute  of  frauds  to  be  in  writ- 
ing are  in  fact  so.  When  a  contract  of  this 
kind  Is  set  up,  the  court  will  presume  that 
it  was  In  writing,  ouleM  the  pleadings  show 
to  the  contrary.  Where  tbe  contract  is  al- 
leged, without  stating  whether  it  is  written 
or  oral,  the  pleading  Is  not  demDrrabfe  be* 
cause  silent  on  this  question,  mils  point  has 
been  recently  passed  upon  by  this  court  and 
discussed  in  an  elaborate  opinion  by  Mr.  Jus- 
tice Lewis  In  tbe  case  of  Draper  t.  Dry- 
Goods  Co.,  103  G«.  6G1.  80  B.  BL  666,  In  irtilch 
the  dedsfoos  of  tbls  court  and  many  other 
anthotltles  are  reviewed  and  discussed.  la 
that  ease  It  was  held  that  a  petition  was  not 
demurrable  because  It  failed  to  allege  that 
a  contract  whidi  vas  wltiUn  the  statute  of 
frauds  was  In  writing.  Tbls  ruling  was  fol- 
lowed and  approved  by  a  full  bench  in  the 
3a8e  of  Bluthenthal  ▼.  Moore,  106  Oa.  42^ 
82  8.  B.  844^  and  It  la  nnneceesair  to  further 
elaborate  the  subject  here^ 

Nor  was  the  contract  In  the  present  case 
iritbout  coiulderation.  It  will  be  remem- 
bered that  the  contract  of  rental  the  item- 
ises, of  sale  of  the  merchandise,  and  of  giving 


an  option  on  the  land,  was  all  one.  Edmundson 
agreed  to  rent  the  place  and  buy  the  goods, 
and  Walker  agreed  to  sell  the  land  at  any 
time  within  two  years  that  Edmundson  de- 
sired to  purcliase  It  We  think  the  promise 
of  Edmundson  to  pay  rent  for  the  place,  and 
the  payment  by  him  of  the  purchase  price  of 
the  goods,  was  suflcieut  consideration  for 
Walker's  promise  to  sell  him  the  land.  In  all 
probability,  Edmundson  would  not  have 
agreed  to  rent  the  place  and  buy  tbe  goods 
at  the  agreed  terms  if  Walker  had  not  given 
tbe  option  as  a  part  of  the  contract  It  Is 
probable  that  Edmundson  was  Induced  to  buy 
the  goods  for  a  larger  price  by  this  oppor- 
tunity to  obtain  tbe  stand  or  location  for 
merchandising,  in  the  hope  of  continuing 
business  there.  Certainly  be  did  have  this 
option  Included  as  a  part  of  the  contract,  and 
the  consideration  of  the  contract  supports  Its 
every  part  It  being  entire.  Nor  was  the  eon- 
tract  unilateral.  One  party  agreed  to  pay 
rent  and  buy  the  goods,  and  the  other  prom- 
ised to  allow  the  use  of  the  rented  place,  to 
sell  the  goods,  and  to  sell  the  land,  at  the 
option  of  the  first  True,  Edmundson  bad  an 
option,  and  was  not  bound  to  purcbafte  the 
land;  but  when  he  exercised  his  option,  by 
offeriDg  to  buy,  the  contract  of  sale  then  be- 
came binding  on  both  parties.  Upon  thetu 
questions  see  the  opinion  of  Mr.  Justice  Ut 
tie  in  tbe  case  of  Black  t.  Maddoz,  101  (Sa. 
157.  30  8.  E.  723, 

We  think  that  the  contract  set  np  by  Ed- 
mundson was  not  too  Indefinite  to  be  suscep- 
tible of  specific  ^orcement  It  was  clearly 
alleged  that  the  plaintiff  agreed  to  sell  the 
defendant  two  houses  and  a  25-acre  tract  of 
land,  at  fire  dollars  per  acre,  together  with 
the  value  of  the  material  of  which  the  houses 
were  built.  Here,  then.  Is  a  contract  which 
specifies  the  land  Involved,  Its  exact  location 
and  boundaries,  and  that  the  price  is  to  be 
five  dollara  per  acre.  It  Is  true,  the  counter 
aflldavit  alleges  that  there  Is  a  deficiency  In 
the  number  of  acres;  but  as  the  contract  pro- 
vided for  payment  according  to  tbe  number 
of  acres,  and  not  for  a  fixed  price  for  the 
whole,  there  Is  no  difficulty  In  ascertaining 
tbe  exact  number  of  acres  to  be  paid  for  by 
the  deCradant  In  such  a  case  the  vendee  can 
enforce  specific  performance  of  the  contract, 
abating  the  price  on  account  of  the  deficiency. 
See  Phlnlsy  r.  Guernsey  (this  term)  S6  S.  B. 
706.  The  value  of  the  material  of  the  houses 
could  be  easily  ascertained,  and  the  fitct  that 
tbe  price  of  It  was  not  definitely  fixed  by  the 
contract  would  not  render  the  agreement  so 
uncertain  and  vague  as  to  defeat  a  proceed- 
ing to  have  It  spedflcaUy  enforced. 

For  these  reasons,  we  think  tbAt  the  inAg^ 
did  not  err  In  overmllng  the  demnrrar  filed 
by  the  plalntlfF  to  the  defendant's  counter- 
affidavit  Judgment  afflrmed.  All  tbe  Jus- 
tices concurring. 
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UOOBB  T.  KBIXBT  A  JONES  00. 

(Supreme  Ooart  of  Georgia.    Jvly  13.  1900.) 

CJONTHACT  OF  EMPLOYMENT—WRONGFUL  DIS- 
■  GHARQB-ACTION  FOR  SALARY— PLEADING, 

1.  ^  declaratioD  allegiiis  that  the  plaintiff 
and  detendaDt  bad,  aCter  eertata  correnpond- 
ence,  entered  into  a  contract  of  employment, 
nnder  which  the  plaintiff  was  employed  by  the 
defendant  for  one  year  at  a  ^ecifled  salary, 
which  was  payable  monthly;  that,  after  he 
bad  performed  his  services  for  several  months, 
he  was  wrongfully  discharged  by  his  employer; 
that  he  waa  ready  and  willing  to  perform  the 
services,  but  the  employer  refused  to  accept 
tbem;  that  he  bad  recovered  a  judgment  for  a 
part  of  his  salary;  and  that  this  action  was 
for  the  recovery  of  the  balance, — sets  forth  a 
cause  of  action. 

2.  The  recital  in  the  declaration  of  the  corre- 
spondence which  led  up  to  the  contract  finally 
made  was  mere  surplusage,  and  need  not  have 
been  set  oat  in  full  m  response  to  a  special  de- 
murrer based  on  the  ground  that  it  was  not  so 
set  forth.  So  likewise  with  the  recital  of  the 
Judgment  for  a  part  of  the  plaintiff's  aalacy* 

(Kyllabaa  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
3.  H.  Lumpkin,  Judge. 

Action  by  one  Moore,  doing  busiDe«8  as 
Y.  A.  Moore  &  Co.,  Against  the  Kelley  & 
Jones  GompaDy.  A  demurrer  to  the  oom- 
pUlQt  was  sustained,  and  plaintiff  brings 
error.  Reversed. 

Culberson  &  WlUIngbam.  for  plaintiff  In 
error.  C.  D.  Haddox,  for  defendant  In  error. 

SIMMONS,  0.  J.  Suit  was  brought  by  one 
Moore,  doing  business  under  the  firm  name 
of  V.  A.  Moore  &  Co.,  against  the  Kelley  A; 
Jones  Company  for  the  balance  of  plalntUTs 
salary  under  a  contract  of  employment  for 
one  year  at  a  salary  of  per  month.  The 
petition  contained  many  auctions  which 
were  useless  and  superflnons.  The  defendant 
demurred  generally  and  specially,  some  of 
the  grounds  of  demurrer  being  as  naeless  and 
ai^iertlnouB  as  the  allegatlWM  of  the  petition 
Just  referred  to.  The  plaintiff  amended  his 
petition  by  striking  therefrom  some  of  the 
allegations,  and  thus  reduced  it  to  substan- 
ttally  the  following:  The  defendant  company 
Is  Indebted  to  plaintiff  In  the  sum  of  9t.000 
fbr  salary  coTerli^  the  period  from  Septem- 
ber 12,  1888,  to  February  12,  1889,  Induslve. 
This  Indebtedness  arose  In  the  following 
manner:  In  January.  1888,  plaintiff  received 
a  letter  from  defwdant,  seeking  plaintiff's 
serrlces  as  sales  agent;  the  letter  conduding 
with  a  request  for  statement  of  what  salary 
per  year,  payaUe  monthly,  plaintiff  would 
require.  Plaintiff  replied  January  29,  1888, 
that  he  would  take  business  at  93,000  per 
annum,  pn^ble  9230  per  month,  and  ^s- 
continue  mme  smaller  lines  he  had  already. 
Defendant  retried  February  4,  1888,  that  It 
could  not  pay  amount  asked,  but  would  paj 
at  the  rate  of  V200  per  month,  and.  If  the 
sales  justified,  even  more.  Dafoidant  wind 
plaintiff  to  come  to  Pittsburg,  Pa-,  which 
plaintiff  did.  Defendant  then  renewed  prop- 
osition to  employ  plaintiff  as  sales  agent  for 
certain  states  for  one  year,  at  a  salary  pay- 


able monthly,  at  rate  of  ^00  per  mosHi,  be- 
ginning February  12,  1888!  This  proposltloB 
plaintiff  then  and  there  accepted,  and  he  re- 
turned to  Atlanta,  and  at  once  entered  faith- 
fully upon  the  discbarge  of  his  duties  nnder 
said  contract  Plaintiff  was  notified  In  Hay, 
1808,  that  owing  to  the  dullness  of  the  trade 
his  services  must  be  dispensed  with  after 
June  12,  1898.  Plaintiff  refused  to  consent 
to  this  termination  of  the  contract,  as  be 
was  employed  by  the  year,  and  insisted  on  a 
compliance  by  defendant  with  the  terms  ot 
the  contract  Plaintiff  contlnaed  to  take  or- 
ders, but  defendant  refused  to  fill  them.  De- 
fendant would  then  Write  to  parties  giving 
orders,  and  tell  them  that  any  orders  sent 
directly  to  defendant  would  be  filled.  Plain- 
tiff was  ready  at  all  times  to  comply  wltb 
contract  and  so  notified  defendant  wblcb 
persistently  refused  to  accept  any  serviees 
from  plaintiff.  Plaintiff  has  obtained  Judg- 
ment against  defendant  for  the  amount  dne 
him  up  to  September  12,  1808,  and  now  sues 
for  $1,000,  the  amount  due  under  his  contract 
np'to  February  12,  1889;  that  Is  to  say.  for 
his  salary  due  him  for  the  months  ending, 
etc.  The  demurrers  were  renewed,  and  the 
court  sustained  them  and  dtemlss^  Ute  me- 
tlon. 

1.  We  think  that  the  petition  set  out  a 
cause  of  action.  If  the  contract  of  employ- 
ment was  for  one  year,  at  a  stipulated  sal- 
ary, payable  monthly,  and  the  «I^>loye^ 
wrongfully  discharged  the  employ^,  the  latter 
can  bring  bis  action  at  the  expiration  of  each 
month  for  the  amount  of  his  salary  fbr  tliat 
month;  there  bemg  a  partial  breach  of  the 
contract  each  time  the  montUy  salary  Is  re- 
fused. In  the  case  of  Bhin  t.  HoUtser,  S& 
Oa.  82,  It  was  decided  that  '*where  the  plain- 
tiff was  employed  for  one  year,  at  a  stipulated 
sum  per  month,  but  was  discharged  beftoce 
the  expiration  of  his  term,  and  tbereiqHHi 
sued  and  obtained  a  judgment  for  the 
amount  due  up  to  the  time  of  sudi  dlMhargek 
he  Is  not  thereby  estopped  frmn  tautltntlng 
iwoceedlngs  to  recover  the  balanee  doe  him 
tor  the  remaining  portion  of  the  yen."  Ift 
the  case  of  Isaacs  v.  Davles,  68  Ga.  xee.  It 
was  held,  "If  a  sen'ant  be  employed  for  Ave 
months  at  a  specified  rate  per  month,  payaUe 
monthly,  and  pending  the  employment  he  be 
Wrongfully  discharged,  he  may,  In  his  option, 
sue  at  the  end  of  each  month,  and  a  recov^ 
for  one  month  will  be  no  bar  to  a  suit  at 
the  end  of  the  next  month.**  From  these 
decisions  it  IB  clear  that  an  employA  Is  not 
obliged  to  sue  tor  the  breach  of  the  contract 
as  soon  as  he  is  discharged,  nor  la  he  coas- 
pelled  to  await  the  expiration  <rf  the  term  of 
his  employment  before  he  brings  his  action. 

2.  The  aOegfttlons  In  the  petition  that  there 
had  been  a  correspondence  between  plaintiff 
and  defendant  aa  to  the  torras  of  the  employ- 
meot.  setting  out  the  anbetoace  of  the  cor- 
fespondence,  may  be  treated  aa  aiirpiusag& 
Inasmuch  as  the  petition  shows  that  the  con- 
tract was  not  made  In  this  correspondence, 
but  In  a  personal  Interview  between  ^alnUff 
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and  defeDdant;  tbe  conespondeace  merely 
leading  up  to  thla  personal  Interview.  Aa  tlie 
action  la  not  predicated  upon  thla  correspond- 
ence, It  was  not  necessary.  In  response  to  a 
special  demurrer,  to  set  out  In  full  tbe  lettera 
referred  to  In  tlie  petition.  As  It  was  un- 
necessary to  allege  that  there  had  been  any 
correspondence,  such  an  allegation  will  be 
treated  as  surplusage,  or  as  mere  matter  of 
Inducement  Ibe  same  reasons  will  apply 
to  the  grounds  of  the  demurrer  which  were 
l>ased  on  the  failure  to  set  out  the  record 
and  Judgment  In  the  former  suit  to  recover 
salary  for  the  other  months.  It  was  not  nec- 
essary to  recite  this  former  recovery  of  a 
portion  of  the  salary,  but  what  was  alleged 
in  reference  to  It  was  simply  to  show  the 
reason  the  suit  was  not  for  the  whole  amount 
of  the  salary  from  the  time  of  dlscliarge. 
Viewing  the  declaration  as  it  stands  after 
amendment,  we  think  it  sets  out  a  cause  of 
action  good  against  all  the  demurrers  filed, 
and  that  tbe  court  erred  In  dismissing  It 
Judgment  xevened.  All  tha  Justices  concur- 
ring. 


DATIS  T.  HILLBiy. 
(Snpreme  Ooort  of  Georgia.    Joly  14,  ISOO.) 

OARNISHUBNT— TAX  EXBCUTION. 
Where  a  tax  execution  has  been  by  the 
tax  collector  transferred  to  a  private  person, 
such  transferee  cannot  base  upon  it  a  garnish- 
ment proceeding  against  a  debtor  of  the  de- 
fendant in  execution. 
(Syllabui  by  the  Court) 

Error  from  superior  court,  Tattnall  coun- 
ty; B.  D.  Evans,  Judge. 

Action  by  J.  X.  MlUen  against  G.  P.  Davis 
and  one  Swain,  garnishee.  Judgment  for 
plaintiff,  and  defendant  in  execution  brings 
error.  Beversed. 

B.  T.  Davis  and  Jas.  K.  mnea.  for  plain* 
tut  In  error.  B.  J.  Giles,  for  defendant  In 
error. 

SIMMONS,  a  J.  A  tax  execution  was  is- 
sued against  Daria.  It  waa  afterwards 
transferred  to  Mlllen,  who  sued  out  on  It 
a  summons  of  gamlBbment  befm  a  Justice 
of  the  iieace,  and  had  the  aummoiu  served 
on  Swain.  At  the  trial  the  defendant  ob- 
jected to  the  summons  of  gamlshmeot  as 
Issned.  Tbe  magistrate  overmled  tiie  objec* 
tlons,  and  gave  Judgment  against  the  gar* 
nlshea  The  defendant  took  the  case  by  cei^ 
tlorari  to  tbe  superior  court,  where  the  cer- 
tiorari was  overruled.  Tbe  defendant  In  er- 
ectrtlon  excepted. 

Snmrntms  of  garnishment  can,  in  this 
state,  Issue  in  but  three  classes  of  cases:  (1) 
Where  there  li  a  suit  pending  (GIt.  Code^ 


ft  4549.  47<^);  (2)  where  a  Judgment  has 
been  rendered  by  a  court  having  Jurisdic- 
tion (Id.  S  4705);  and  (3)  where  a  tax  col- 
lector has  issued  an  execution,  has  It  in  his 
hands,  and,  being  unable  to  find  any  prop- 
erty of  the  defendant  makes  an  entry  of 
nulla  bona  thereon  (Pol.  Code.  H  895,  896). 
Process  of  garnishment  issued  In  any  other 
case  or  upon  any  other  ground  Is  without 
authority  of  law,  and  a  judgment  based  up- 
on  It  Is  binding  upon  no  one.  "As  [garnish- 
ment] proceedings  are  purely  statutory,  and 
cannot  be  extended  to  cases  unprovided  for, 
without  mlscblef,  tbe  courts  have  no  di»- 
cretion  to  enlarge  the  remedy,  or  hold  under 
It  either  persons  or  property  not  made  sub- 
ject to  the  process.  Writs  of  garnishment' 
can  Issue  only  In  the  cases  enumerated  in 
the  statute.  To  entitle  tbe  plaintiff  to  the 
benefit  he  clahns,  he  must  show  that  bis 
case  is  one  clearly  contemplated  by  the 
statute,  for  the  remedy  cannot  be  extended 
to  doubtful  cases."  Bood,  Garnish.  §  13. 
In  the  present  case  no  authority  for  the  is- 
suance of  the  garnishment  can  be  derived 
from  the  power  given  to  tax  collectors  by 
section  805  of  the  Political  Code;  for  no 
effort  was  made  to  comply  with  its  provi- 
sions, and  the  execution  was  not  in  the 
bands  of  the  tax  collector.  There  Is  no  gen- 
eral statute  allowing  garnishment  proceed- 
ings, other  than  as  mentioned  above,  and 
we  think  that  there  was  no  authority  for 
the  present  proceeding.  A  tax  execution  Is 
not  founded  upon  any  Judgment  rendered 
by  any  court  and  therefore  cannot  be  the 
foundation  of  a  garnishment  proceeding. 
The  Code  requires  the  garnishment  to  be 
returned  to  the  court  In 'which. the  suit  Is 
pending  or  In  which  the  Judgment  was  ren- 
dered, except  that,  where  a  tax  collector  Is- 
sues a  summons  of  Ramlshment  it  shall  be 
returned  to  the  superior  court  This  clearly 
shows  that  the  statute  contemplates  that, 
except  where  the  tax  collector  Issues  the 
summons.  gBmlshment  proceedings  mnst  be 
based  upon  a  suit  pending  in  some  court,  vr 
upcm  a  Judgment  rendered  by  some  court  In 
the  present  ease  the  Justice's  court  had  no  Ju- 
risdiction to  Issue  the  snmmons  of  garnish- 
ment and  bad  no  Jurisdiction  to  try  any  19> 
sue  made  thereon.  Tbe  Judgment  was,  tbere- 
fore,  necessarily  void,  and  the  Judge  of  tbe 
superior  court  should  have  so  declared  upon 
the  hearing  of  tbe  certiorari.  Where  a  Jus- 
tice** court  wlthoQt  Jurisdiction  of  the  sub- 
ject-matter of  the  suit,  renders  a  Judgment 
and  the  case  Is  taken  up  by  certiorari,  the 
superior  court  should  reverse  the  juSgmvat 
If  the  snperior  court  affirms  tbe  Judgment  (tf 
the  justice's  court  this  court  will  reverM 
the  Judgment  of  the  snperior  court  Judg- 
ment reversed.  AU  the  Justices  eoncnrrlng. 
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OrNN  T.  WITXINGHAM. 
(Snpreme  Court  of  Georgia.    July  14,  1900.) 

INJURY  TO  BMPLOYfc-PELLOW  SKRVANTS— 
DEFECTIVE  MACHINERY— NOTICE. 

1.  One  who  Is  engaged  with  others  in  raising, 
hj  means  of  a  demck,  timbers  which  are  be- 

inif  used  in  the  cooHtruction  of  a  house,  and 
whose  particular  duties  are  to  stand  on  a 
scaffold  and  receive  and  detach  such  timbers 
from  the  derrick  when  they  are  suIBciently  ele- 
vated for  the  use  intended,  Is  a  fellow  servant 
of  one  who  stands  on  the  ground  and  operates 
the  machinery  which  elevates  such  timbers, 
when  the  persons  bo  engaged  ^re  nnder  one 
common  employment,  receiving  orders  from  an- 
other as  superintendent  of  the  entire  construc- 
tion; and  this  is  so  even  It  the  person  operat- 
ing the  derrick  is  invested  with  authority  to  di- 
rect how  and  when  the  elevation  of  the  timbers 
shall  be  made. 

2.  E^ren  if,  in  a  given  case,  it  be  shown  that 
the  machinery  and  appliances  furnished  by  the 
master  for  the  prosecution  of  the  work  in  hand 
Were  defective,  ne  Is  not  liable  to  a  servant  for 
an  injury  occasioned  by  defects  of  which  the 
latter  had  knowledge  before  he  was  injured,  if, 
with  such  knowledge,  and  without  calling  atten- 
tion to  the  defects,  be  continued  in  the  work 
carried  on  by  the  use  of  such  machinery.  Nor 
is  he  entitled  to  recover  on  the  ground  that  the 
master  ucgligently  employed  an  incompetent  fel- 
low HcrvRut,  uulefis  it  be  made  to  appear  not 
only  that  such  fellow  servant  was  in  fact  in- 
competent, but  that  this  was  known,  or  ought, 
in  the  exercise  of  due  diligence,  to  have  been 
known,  to  the  master  at  the  time  of  the  em* 
ployment,  or  else  that  the  master  negligently  re- 
tained such  fellow  servant  in  his  service  under 
circumstances  warrantioK  a  finding  that  he 
knew,  or  was  fairly  chargeable  with  knowledge, 
of  such  incompetency. 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  H. 
Reld,  Judge. 

Action  by  J.  H.  Gunn  against  K.  G.  Wll- 
llngbam.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  AtQrmed. 

Hoke  Smith  and  H.  C.  Peeplea,  for  plain- 
tiff In  error.  Westmoreland  Bros,  and  'Cul- 
berson &  WUIlngbam,  for  defendant  in  «Tor. 

lilTTLB,  J.  Gunn  Instituted  an  action 
against  WllUngham  by  which  he  sought  to 
recover  damages  which  It  is  alleged  he  sus- 
tained by  reason  of  the  negligence  of  the  de- 
fendant while  the  relation  of  master  and 
servant  existed  between  them.  The  peti- 
tion and  answer  raised  the  Issue  whether 
the  master  had  provided  reasonably  safe  ap- 
pliances in  the  work  being  performed  by  the 
plaintiff  and  those  engaged  with  blm  in  a 
common  business,  and  also  whether  the  mas- 
ter was  negligent  in  the  employment  of  an 
Incompetent  servant  who  was  handling  the 
machinery  at  the  time  the  plaintiff  was  In- 
jured, it  is  alleged  that  the  master  was 
negligent  In  each  of  these  particulars,  and 
that  the  plaintiff  was  free  from  negligence, 
and  was  engaged  in  separate  work  from 
that  connected  with  the  handling  of  the  ma- 
chinery, which  was  the  proximate  cause  of 
his  Injury.  It  appears  from  the  evidence  of 
the  plaintiff,  who  was  a  witness  In  his  own 
behalf:  That  he  was  an  experienced  car 
penter  In  the  employ  of  the  defendant  In 
July,  1807,  when  he  was  injured.   That  tlw 


defendant  was  a  contracts  engaged  In  the 
construction  of  a  large  building  to  be  used 
for  manufacturing  purposes.  In  tbe  con- 
struction of  the  building  a  derrick  sometbing 
near  to  feet  in  length  was  being  used.  It 
was  conatructed  by  lapping  pieces  of  timber 
together,  and  having  them  heavily  spiked  and 
bolted.  It  also  appears  that  the  plaintiff  and 
one  other  employ^  of  the  defendant  construct- 
ed the  derrick,  which  was  used  for  hoisting 
heavy  timbers  to  the  top  of  the  work  as  It 
progressed.  Originally  this  derrick  was  op- 
erated by  one  Carey,  who,  the  plaintiff  tefftl- 
fled,  had  experience  in  that  business;  and  the 
witness,  who  had  knowledge  of  snch  mat- 
ters, was  satisfied  with  the  manner  of  the 
construction  of  the  derrick,  and  the  way  in 
which  Car^  handled  It  The  base  ot  the 
derrick  was  originally  placed  on  the  groiind 
floor  ot  an  old  bnlldli^  which  stood  «i  the 
•ame  site,  and  which  had  been  prerionaly 
used  for  the  manufacture  of  commercial  fer- 
tlllKra.  On  the  day  previous  to  tbe  time 
when  plaintiff  was  Injured,  tiie  derrtdc  was 
pat  In  charge  of  one  Brantley,  and  Car^  had 
charge  of  the  landing  of  the  tlmt»en.  The 
plaintiff,  Brantley,  Carey,  and  others  vere 
building  the  house  together.  When  Brant- 
ley took  charge  of  the  derrick,  he  cut  off  s 
part  of  it,  and  took  It  out  of  the  cellar  or  pit 
and  placed  It  on  s  hank,  siqiporttaiff  it  as  It 
was  supported  before,— by  three  guy  n^ies 
which  were  attached  to  stakes  driven  In  the 
ground  15  or  20  feet  from  the  mast  ot  the 
derrick.  At  the  time  he  was  injured  the  der- 
rick was  being  used  to  carry  heavy  timbers 
to  the  top  of  the  building.  Plaintiff  was  on 
a  scaffold,  helping  to  receive  the  timbers 
brought  up  by  the  derrick,  and  was  50  fe^ 
above  the  ground.  While  the  heavy  timbers 
were  being  brought  up,  one  of  the  ropes 
broke,  and  the  derrick  was  overthrown,  strik- 
ing the  scaffold  and  precipitating  plaintiff  to 
the  ground.  The  guy  ropes  were  being  used 
In  the  same  way  that  they  had  been  thereto- 
fore used,  and  were  fastened  In  the  form  of 
a  triangle,  with  the  mast  of  the  derrick  as 
the  apex.  The  guy  ropes  were  new  at  the 
beginning  of  the  work,  but  they  were  small, 
—about  an  Inch  or  three-quarters  of  an  Inch 
in  diameter.  Witness  had  seen  larger  guy 
ropes  used  to  elevate  timbers  of  that  charac- 
ter, but  these  had  sustained  similar  loads  up 
to  that  time  without  being  broken.  Plaintiff 
knew  that  these  n^KS  w»re  being  used,  and 
that  the  ropes  were  too  small,  bnt  did  not 
consider  It  bis  business  to  suggest  that  fact 
He  thought  the  ropes  were  liable  to  break, 
using  them  so  long,  and  be  considered  it  dan- 
gerous work,  anyway.  At  the  time  the  ropei 
gave  way  and  caused  the  derrick  to  fall, 
Brantley  himself  was  managing  the  derrick 
There  was  acid  in  the  cellar,  and  before  the 
derrick  was  removed  the  guy  ropea  often  got 
in  the  acid,  because  It  was  banked  up  In  ths 
cellar.  At  the  time  plaintiff  was  hurt  the 
building  was  almost  completed,  and  the  der^ 
rick  WIS  taken  out  of  the  cellar  In  order  to 
carry  the  timbers  which  were  necessary  to 
complete  it  to  the  top  of  tbejraildlng.  ViaSa- 
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Uff  hid  known  Brantley  erer  tlnce  He  was  a  ; 

boy.  Tbey  bad  worked  togetber  before  tbe 
auperlntendent  hired  tie  plaintiff  and  Brant- 
ley to  engage  In  tbla  wwk.  Brantley's  busl- 
nesB  was  tbat  of  &  carpenter  and  wood  yrofk- 
man.  Plaintiff  did  not  know  of  any  experi- 
ence be  bad  In  tbe  managemoit  of  derricks. 
PrevloQB  to  tbe  time  when  Brantley  took 
charge  of  tbe  derrlt^  be  was  engaged  at 
work  on  anbtber  building,  and  when  tbat  was 
finished  he  came  to  this  me.  There  was  tes- 
timony, also,  tending  to  show  that  the  der- 
rick was  not  properly  managed  by  Brantley; 
and  one  witness  testified  that,  while  he  had 
known  Brantley  to  handle  smaller  derricks, 
he  bad  never  before  known  him  to  handle 
a  derrick  of  that  size,  and  that  a  failure  by 
Brantley  to  follow  the  Instructions  of  Carey 
caused  the  derrick  to  falL  Evidence  was  also 
Introduced  tending  to  show  that  one  of  the 
gray  ropes  of  tbe  derrick  was  fastened  to  a 
tree,  another  under  tbe  railroad  Iron,  and  the 
other  to  a  stake  driven  In  the  ground;  that 
the  derrick  was  In  a  leaning  position,  against 
the  line  which  was  fastened  to  the  stake, 
which  caused  the  stake  to  be  pulled  out  of 
the  ground.  When  the  stake  was  pulled  ont 
of  the  ground  the  weight  was  thrown  on  the 
rope,  which  broke.  The  stake  was  driven  In 
the  ground  two  feet,— sufficiently.  In  the  opin- 
ion of  the  witness,  to  have  held  the  rope.  At 
the  time  of  the  fall,  Brantley  was  directing 
the  operations.  Another  witness,  who  stated 
tnat  he  had  experience  In  such  matters,  testi- 
fied, among  other  things:  That  be  saw  the 
derrick  after  it  was  fixed.  That  there  was 
nothing  about  it  sufficient  to  call  attention 
that  anything  was  wrong.  Jim  Brantley  was 
doing  the  work  with  a  squad  of  men.  Jim 
Brantley  was  under  William  Brantley,  and 
William  was  under  Padgett,  and  Padgett 
worked  for  tbe  defendant  Padgett,  the  sup- 
erintendent, was  there  frequently,  as  was  al- 
so the  defendant.  On  the  conclusion  of  the 
evidence  for  the  plaintiff,  the  defendant  mov- 
ed for  a  nonsuit,  which  was  granted,  and  the 
plaintiff  excepted. 

1.  It  Is  insisted  here  that  the  nonsuit  was 
Improperly  granted,  and  that  the  evidence 
showed  that  the  ropes  used  to  support  the 
derrick  were  too  small;  tbat  the  superin- 
tendent in  charge  of  the  derrick  managed 
It  Improperly;  tbat  be  was  incompetent,  that 
the  master  knew  all  this,  or  onght  to  bare 
known  It;  and  that  the  plaintiff  received 
his  Injuries  because  of  tbe  defective  ropes 
and  tbe  improper  handling  of  the  derrick 
by  the  incompetent  foreman,  while  the  plain- 
tiff was  In  the  discharge  of  hla  duty,  using 
due  care.  Oar  Civil  Code  (section  ^0)  de- 
clares that,  except  In  case  of  railroad  com- 
panies, the  master  is  not  liable  to  cme  serr^ 
ant  for  InJurlM  arising  from  the  negligence 
or  misconduct  of  other  servants  about  the 
same  business.  There  certainly  cannot  be 
any  serious  contention  but  that  Brantley, 
wbo  was  operating  the  derrick,  and  the 
plaintiff,  who  was  receiving  the  timbers 
which  the  derrick  carried  to  the  top  of  the 
building,  were  engaged  about  the  same  busl- 


I  neas.  Tliey  and  tbe  others  with  them  were 
engaged  in  tbe  construction  of  a  house.  In 
order  that  the  necessary  timbers  might  be 
taken  to  the  top  of  a  building,  it  was  Im- 
portant tbat  a  derrick  should  be  used.  In 
nslng  It,  It  was  necessary  that  some  one 
should  so  direct  its  movements  that  tbe  nec- 
essary timbers  should  be  fastened  to  this 
lifting  power,  and  also  necessary  that  when 
snch  timbers  bad  reached  the  proper  height 
they  should  be  received  and  detached.  It 
was  the  business  of  Brantley  to  do  the  one, 
and  of  the  plaintiff  the  other.  This  court 
ruled  in  the  case  of  McGovern  v.  Manufac- 
tnrlng  Co.,  W  da.  227,  S  S.  E.  402,  that  a 
workman  engaged  with  two  others,  and  hav- 
ing tbe  direction  of  the  work  In  tbe  picker 
room  of  a  factory,  as  foreman,  was  not  the 
general  superintendent  of  the  corporation 
operating  tbe  factory,  so  as  to  render  It  lia- 
ble for  his  negligence  in  starting  a  machine, 
whereby  another  employfi  was  injured.  And 
In  case  of  Ellington  v.  Lumber  Co.,  93  Qa. 
53,  19  S.  E.  21,  where  a  number  of  previous 
cases  ruling  on  the  question  as  to  who  are 
fellow  servants  are  referred  to,  quoting  from 
Mr.  Wood  in  his  treatise  on  the  Law  of 
Master  and  Servant,  the  court  said:  "It  is 
subjection  to  the  same  general  control,  cou- 
pled with  an  engagement  In  the  common  pur- 
suit, that  affords  the  test."  And,  without 
further  reference  to  this  or  the  great  num- 
ber of  other  adjudicated  cases  which  elabo- 
rate tbe  law  declaring  who  are  fellow  serv- 
ants. It  is  sufficient  to  say,  under  this  test, 
tbat  Brantley,  the  foreman  of  the  squad, 
and  the  plaintiff,  were  fellow  servants. 
They  were  engaged  In  one  common  employ- 
ment, which  was  placing  timbers  on  a  house 
In  process  of  erection.  One  gave  the  orders, 
the  timbers  were  attached  to  the  machine, 
the  foreman  then  raised  them  by  the  appli- 
cation of  machinery,  and  the  plaintiff  received 
them.  It  was  a  common  pursuit.  Both 
were  subject  to  another  Brantley,  that  Brant- 
ley to  Padgett,  and  ail  to  the  defendant, 
WllUngham.  They  were,  In  our  opinion,  fel- 
low servants. 

2.  While  tbe  master  Is  not  liable  for  Inju- 
ries arising  from  negligence  or  misconduct 
of  other  servants  about  the  same  business, 
he  Is  liable  for  tbe  failure  to  exercise  ordi- 
nary care  In  the  selection  of  his  servants, 
and  of  their  retention  after  be  baa  knowl- 
edge of  their  Incompetency.  He  must  also 
exercise  t^e  same  degree  of  care  In  furnish- 
ing machinery  equal  in  kind  to  tbat  In  gen- 
eral use,  and  which  Is  reasonably  safe  for 
an  persons  who  operate  It  with  ordinary 
care  and  diligence.  C9v.  Code,  {  2611.  These 
are  but  the  rules  of  the  common  law,  and  the 
principle  upon  which  they  are  founded  la 
that  one  man  is  not  to  be  held  liable  for 
the  negligence  or  misconduct  of  another, 
unless  that  one  owes  to  the  person  Injured 
by  such  misconduct  or  negligence  a  duty; 
and,  in  an  Issue  arising  between  master  and 
servant,  that  duty  must  be  shown.  The 
burden  of  proving  negligence  upon  the  part 
of  the  master  Is  on  the  serrsiLt,^nd  he  ila 
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bound  to  show  that  the  Injury  arose  from 
defects  known  to  the  master,  or  which  be 
would  have  known  by  the  exercise  of  ordi- 
nary care,  or  that  the  master  has  failed  to 
observe  precautions  essential  to  the  protec- 
tion of  the  serrant  which  ordinary  prudence 
would  have  suggested.  Wood,  Ulast.  &  S. 
i  368.  And  no  presumption  of  negligence 
on  a  mai'ter's  part  Is  raised  from  the  mere 
fact  that  an  Injury  results  to  a  servant 
from  a  latent  defect  In  machinery  or  other 
appliances  used  In  a  particular  business. 
There  must  be  evidence  of  negligence  con- 
necting him  with  the  Injury.  Id.  So  that, 
If  the  plaintiff  was  entitled  to  recorer  In 
this  case,  the  burden  was  upon  him  to  show 
this  negligence.  It  is  insisted  first  that  tbB 
evidence  was  sufficient  to  carry  thlfl  case 
to  the  Jury;  that  the  master  was  negligent 
In  not  funiishing  prot>er  ropes  by  which  the 
derrick  was  to  be  upheld.  We  do  not  think 
so.  The  only  evidence  relating  to  tibat  sub- 
ject Is  as  to  the  size  of  the  rope,  and  that' 
It  had  beat  stretched  in  a  cellar,  where 
there  was  an  accumulation  of  acid.  It  was 
not  shown  that  the  rope  had  beea  affected 
by  the  acid.  At  best,  it  leaves  only  an  infer* 
ence  that  It  might  have  been.  Nor  was  It 
shown  of  what  size  a  rope  ehouH  hare  been, 
to  hare  been  safely  used  In  carrying  neces- 
sary timbers  to  the  building  which  was  be- 
ing erected.  It  is  true  that  the  plaintiff 
says  that  the  rope  used  was  too  small,  and 
yet,  according  to  his  own  evidence,  he  does 
not  know  anything  more  than  'that  one  of 
tbe  ropes  broke.  The  manner  of  the  break- 
ing Is  explained  by  another  witness  for  the 
plaintiff,  who.  In  giving  an  account  of  the 
accident,  says  that  a  stake  to  whica  one  of 
the  ropes  was  attached.  In  consequence  of 
the  strain  upon  It  was  drawn  from  the 
ground.  If  this  be  true,  the  rope  bore  the 
strain  sufficiently  to  draw  up  the  stake  with- 
out breaking,  and  the  fault  would  seem  to 
have  been  that  the  stake  had  not  been  suffi- 
ciently fastened.  The  same  witness,  testi- 
fying as  to  the  breaking  of  the  rope,  says 
that  after  the  stake  was  drawn  from  the 
ground  the  derrick  pressed  against  another 
rope,  and  by  Its  weight  caused  It  to  break. 
So,  therefore,  It  does  not  appear  at  all  that 
the  rope  was  broken  because  of  the  strain 
of  operating  the  derrick.  But  suppose  we 
assume  that  the  rope  was  too  small  for  this 
use,  and  even  go  further,  and  assume  that 
the  i-ope  was  Injured  by  Its  contact  with 
acid,  which  does  not  appear;  a  sutQcIent 
reply  to  the  plaintiff's  right  of  recovery  la 
that  he  knew  of  both  facts  preceding  the  oc- 
casion of  his  Injuries,  and  with  this  knowl- 
edge continued  the  work.  It  is  declared  by 
section  2G12  of  our  Civil  Code  that  a  servant 
assumes  the  ordinary  risk  of  his  employ- 
ment, and  Is  bound  to  exercise  his  own 
skill  and  diligence  to  protect  himself.  In 
suits  for  Injuries  arising  from  the  negligence 
of  the  master  in  falling  to  comply  with  his 
duties,  it  must  appear  tliat  the  master  knew, 
or  ought  to  have  known,  of  the  defects  or 
danger  in  tbe  machinery  supplied,  and  it 


must  also  appear  that  the  servant  Injured 
did  not  know,  and  had  not  equal  means  of 
knowing,  such  fact,  and.  If  he  exercised  or- 
dinary care,  could  not  have  known  there- 
of. The  liability  of  a  defendant  in  a  case 
like  this  arises  from  the  fact  that  lie  waa 
tbe  cause  of  the  Injury,  by  employl&K  the 
servant  in  a  particular  work  when  be  knew 
or  ought  to  have  known  that  the  maclilnery 
by  which  lie  cairied  on  the  work  could  not 
be  safely  used  for  that  purpose,  and  that 
Its  use  was  accompanied  by  extra  riak  and 
danger.  Loonam  t.  Brockway,  28  How. 
Prac.  472.  But  tbe  rule  ia  universal  that  he 
is  not  liable  for  injuries  occasioned  hy  such 
machinery  if  the  servant  has  tbe  same 
knowledge  of  its  defects,  or  the  danger  in- 
cident to  Its  use,  as  the  master,  in  the  ex- 
ercise of  due  care,  posseesea,  and  at  or  be- 
fore the  time  the  accident  occurred  there 
was  nothing  to  indicate  any  danger,  sach  as 
demanded  or  suggested  precautions  which 
were  omitted;  nor,  U  the  instrumentalities 
of  the  business  are  suitable,  and  proper  pre- 
cautions are  adopted,  Is  the  master  liable  for 
an  Injury  that  results  from  an  improper  or 
Imprudent  use  of  the  same  uy  a  co-serrant 
Woou,  Mast  &S.I  371;  Summersell  t.  Flish, 
117  Mass.  312;  Pitts  v.  Railroad  Co.,  96  Ga. 
C55,  27  S.  E.  188.  See,  also,  Ingram  t.  Lum- 
ber Co..  108  Ga.  190-197.  33  S.  K.  961. 

It  Is,  however,  contended  that  there  was 
evidence  showing  that  Brantley,  who  was 
operating  the  derrick,  was  Incompetent,  and 
that  the  master  was  chargeable  with  a  knowl- 
edge of  such  Incompetency  at  the  time  he 
was  employed,  or  during  the  progress  of  tlie 
work,  before  the  Injury.  It  was  shown,  even 
by  the  plaintiff  himself,  that,  as  to  general 
carpenter  work,  Brantiey  was  a  good  work-' 
man.  It  was  shown,  also,  by  another  wit- 
ness for.  the  plaintiff,  that  Brantley  had  ex- 
perience In  the  operation  of  derricks.  It  Is 
true  that  the  last  witness  testified  that  Brant- 
ley's experience  had  been  confined  to  derricks 
of  smaller  size,  hut  nevertheless  the  fact  re- 
mains that  he  had  experience  In  the  business 
of  using  a  derrick  to  elevate  material.  This 
evidence  was  not  sufficient  to  establish  even 
that  Brantley  was  Incompetent  He  might 
have  been  careless  In  the  i>articular  Instance 
where  the  plaintiff  was  injured.  He  may  not 
have  observed  proper  precautEons,  and,  had 
this  been  the  Issue,  under  the  evidence  the 
case  ought  to  have  gone  to  the  Jury.  But 
that  fact  would  not  be  sufficient  to  charge  tbe 
master  with  liability.  The  burden  In  all  such 
cases  Is  upon  the  servant  seeking  a  recovery 
to  establish  the  fact  that  the  Injury  resulted 
to  him  because  the  master  did  not  exercise 
reasonable  and  proper  care  In  the  employ- 
ment of  tbe  servant,  and  this  must  be  estab- 
lished as  a  fact  In  the  case,  and  cannot  resuh 
as  an  Inference  from  the  circumstance  that 
the  servant  causing  the  injury  was  even  In 
fact  Incompetent.  Baulec  v.  Railroad  CO.,  59 
N.  X,  356;  Moss  v.  Ballroad  Co.,  49  Mo.  167; 
Davis  T.  Railroad  Co.,  20  Mich.  lOS.  The 
question,  therefore^  relates  to  the  want  of 
I  care  on  the  part  oJ^tt^^iQ^tto^Ioylag 
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Che  KiraBt  even  wben  It  Is  showQ  tbat  the 
iniury  occurred  by  reaeein  oC  th*  negUgenoc 
or  Inefficiency  o£  soch  serraDt;  and,  taking 
a.U  of  the  evidence  of  the  plaintiff,  we  do  not 
find  that  It  contains  anything  which  wonld 
have  anthorlzed  the  Jury  to  determine  that 
the  defendant  iraB  negligent  and  failed  to  use 
proper  care  In  the  employment  of  Brantley. 
Indeed,  the  plntotlff  MiBEfelf  testified  that  he 
bad  known  Brantley  a  great  many  years,  and 
'knew  that  he  was  a  good  workman;  and, 
^hile  his  testtmony  Is  to  the  effect  that 
Brantley  improperly  managed  the  derrick,  he  ! 
^d  not  testify  to  any  fact  from  which  It 
could  be  Inferred  that  the  defendant  was 
negligent  In  employing  blm.  The  plaintiff 
was  nndonbtedly  severely  injared,  but  pecan- 
lary  compensation  does  not  follow  every  peiv 
aoDBl  tojory.  The  work  in  which  he  was 
engaged  was  a  dangerous  one.  He  recognized 
tbat  It  was,  aad  so  testified.  He  was  folly 
acqnaloted  wltti  the  machinery  that  mm  be- 
ing opented,  and  tti*  appliances  used  to  op- 
orate  It  He  knew  hta  fdlow  seiTaBt  Brant- 
ley,—knew  hit  genml  cftpaMlltlea.  If  be 
was  ta  tact  fncompeteut  to  manage  the  der- 
ride,  tt  was  not  shown  that  It  was  generally 
known;  and  the  fact  that  he  managed  It  Im- 
properly In  a  particular  Instance  Is  not  mlB- 
eient,  of  Itself,  to  support  the  diaige  against 
the  master  of  negllgfmce  In  the  employmcoit 
of  BrantlcT.  Hie  rule  of  liability  In  soch  a 
case  Is  w«Al  fixed.  The  evidence  did  not 
make  a  case  which  wonld  mpport  a  Tcrdlct 
In  favor  of  the  plalntUt,  from  any  point  of 
Tlew,  fmd  thete  was  therefore  no  error  in 
granting  tlie  nonsolt  Judgment  afflnned. 
All  the  jnstlcea  concmrlng. 


WATKINB  T.  BItIZAin>TNB. 

(Supreme  Court  of  Georgia.    July  14,  1900.) 

ACTION— DISMISSAL— HRINSTATEUEN1<~ 
LACHES. 

1.  A  motion  to  reinstate  a  case,  made  after 
the  expiration  of  the  term  at  which  the  order 
of  dismissal  was  entered,  stands,  as  to  excases 
for  delay,  upon  the  same  footing  as  an  "ex- 
traordinary'* motion  for  a  new  trial. 

2.  Tliere  being  In  the  prespnt  case  no  snffi- 
dent  excuse  for  faltinff  to  make  the  motion  to 
reinstate  at  an  earlier  term  tbaa  that  at  which 
it  was  filed,  the  court  erred  in  suataining  it 

(Syllabus  by  the  Conrt.) 

Brror  from  anperlor  court,  Columbia  cenn- 
1j;  E.     Brineon,  Judge. 

Apidicatlon  of  O.  B.  Brizandlne  for  dower. 
Sarah  Watklns,  a  creditor  of  the  deceased 
husband  of  applicant,  filed  a  caveat  Appli- 
cation dte missed.  From  an  order  granting  a 
motion  to  reinstate,  Watklns  brings  error. 
Reversed. 

E.  H.  Callaway  and  Lawson  Ar  Scales,  for 
plaintiff  bt  error.  Thos.  B.  Watson,  .tor  de- 
fendant In  error. 

LUMPKIN,  P.  J.  On  January  10,  1896, 
Mrs.  C.  R.  Crawford,  who  was  then  the  wid- 
ow of  William  P.  Crawford,  but  who-  after- 
wards Intermarried  with  one  Brizandlne, 
made  an  application  to  the  snperlsr  court  of 


OobunMa  county  for  dower.  Oommiasloners 
were  ^pointed,  who  made  their  return  to  the 
March  term,  1886,  of  that  court,  at  whlcA 
term  Mrs.  Sarah  Watklns,  a  oredltxtr  of  the 
estate  of  William  P.  Crawford,  filed 'a  caveat 
The  presiding  judge  bring  disqualified,  coun- 
sel for  th^  parties  entered  Into  a  written 
agreement  to  try  the  case  before  an  attorney 
at  law,  to  be  thereafter  selected,  as  judge 
pro  hac  viee;  the  trial  to  take  place  in  the 
city  of  Aiigusta  after  three  days'  notice  to 
each  of  the  parties.  Mo  attorney  to  act  as 
uvch  jwige  was  ever  agreed  upon,  and  at  tJie 
Septembo*  term,  1897,  of  Columbia  superior 
court,  the  application  for  dower  was  dismiss- 
ed for  want  of  prosecntiou.  At  the  March 
term,  1899,  of  that  court  Mrs.  Brizandlne 
filed  a  motion  to  reinstate  the  case,  and  also 
a  Separate  motion  to  set  aside  the  Judgment 
ot  dismissal.  Both  motions  were  at  the  fol- 
lowing September  term  heard  and  disposed 
of  together  by  his  honor,  Judge  Brinaon.  who 
passed  an  order  settli^  aside  the  judgment 
of  dismissal  and  reinstating  the  case.  To 
tills  action  ot  tbc  erart,  Hcs.  Watklns  ex- 
CQpteA. 

A  considerable  amount  of  evldeiioe  was  In- 
troduced at  the  hearing  before  Judge  Brinson. 
This  evidence  warranted  a  finding  ttiat  Mra. 
Brfaundlne  was  Justified  In  not  appearing  at 
the  September  term,  1887,  for  thti  ptrpose  of 
giving  attention  to  her  case.  As  a  reosim 
for  not  taking  atepa  at  the  March  term,  1898, 
to  have  the  same  rMnstated,  She  showed 
that  she  bad  prior  to  that  term  ^ooployed 
Mr.  Thomas  E.  Watson  to  prepare  the  nec- 
essaiT'  notion,  a'bd  tbat  he  was  abseat  there- 
from under  leave  of  the  court  on  account  of 
•IckneSB  In  his  fomfiy.  It  fnrthpr  appeared 
that  Mrs.  Brisandlne  was  herself  present  at 
the  September  term*  1808,  but  was  too  111 
to  give  attention  to  business.  It  did  not,  how- 
ever, appear  whether  Mr.  Watson  was  or  was 
not  also  present  at  tbat  term;  nor  Is  any 
reason  disclosed  why  be  did  not  then  move 
to  reinstate  the  case.  The  question  is,  did 
the  Judge  err  In  passing  the  order  of  which 
the  plaintiff  in  error  complains?  While,  as 
above  stated,  two  separate  and  distinct  mo- 
tions were  filed,  they  were  In  essence  the 
same,  and  amounted  to  simply  an  effort  to 
have  the  case  reinstated.  Assuming  that  up 
to  the  September  term,  1898,  there  had  been 
no  lack  of  diligence  on  the  part  of  Mrs.  Briz- 
andlne or  her  counsel,  we  are  constrained  to 
hold  that  no  excuse  is  shown  for  failing  to 
move  at  that  term.  In  Austin  v.  Markham, 
44  Ga.  161,  it  was  distinctly  ruled  that  "a 
motion  to  reinstate  a  case,  made  at  a  term 
subsequent  to  that  at  which  the  judgment 
of  dismissal  was  had,  stands  on  the  footing 
of  a  motion  for  a  new  trial,  and  requires  the 
same  excuses  for  a  delay  as  are  required  in 
motlMis  for  new  trial  after  the  term  has 
passed."  In  the  opinion  Judge  McCay  said. 
In  efTcct,  that  whether  the  dismissal  was  ap- 
parently proper,  or  the  result  of  nn  error  of 
law,  "there  ought  to  be  the  same  excuses  for 
delay  as  are  required  to  excuse  delay  In  a 
motion  for  a  new  trUL"  Aiqplxtpg  the  cole 
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laid  down  In  the  case  cited  to  tbat  before 
OB,  we  thick  It  dear  tbat  the  judge  erred  In 
reinBtatlns  the  case.  If  the  motions  made 
by  Mrs.  Brizandtne  stand  upon  the  same  foot- 
ing, Teiatively  to  the  question  of  delay,  as 
would  an  "extraordinary"  motion  for  a  new 
trial,  It  is  obvious  tbat  she  moved  too  late. 
Tbere  is  not  the  semblance  of  an  excuse 
for  falling  to  present  her  motions  at  the  Sep- 
tember term.  1888.  There  may  be  some  good 
reason  why  Mr.  Watson  did  not  do  so,  but. 
If  so,  the  record  affords  not  even  a  bint  of  It 
The  fact  tbat  Mrs.  Brlzandlne  wu  indJs- 
pofied  at  tbat  term  does  not  of  itself  alone, 
Justify  the  actl<m  taken  by  the  judge;  for  tt 
does  not  appear  that  her  counsel  required 
any  assistance  from  her  in  preparing  a  proper 
motion,  or  was  for  any  other  reason  unable, 
because  of  her  Ulneiu,  to  properly  attend  to 
the  matter.  For  aught  that  the  record  before 
m  discloses,  taer  motion  to  reinstate  could 
and  ought  to  hare  been  filed  at  that  term, 
and.  If  there  was  any  good  reooon  wby  the 
same  could  not  then  be  heard,  It  would,  of 
course,  have  been  proper  to  move  to  poatpone 
tbe  trial  thereon.  Judgment  lerened.  All 
the  justices  concurring. 


SANDS  T.  DURREXCB  et  aL 
(Supreme  Court  of  Oeorgia.    July  14,  1900.) 
APPEAL— RBVIBW. 
No  material  error  of  law  was  committed, 
and  the  eridence  autborised  the  verdict 
(S;llftbiui  bj  the  Court.) 

Error  from  superior  court  Tattnall  ooimty; 
B.  D.  Brans,  Judge. 

Action  between  J.  J.  Sands  and  P.  B.  Dur- 
rence  and  others.  From  the  judgment  Dnr- 
rence  brings  error.  Affirmed. 

W.  T.  Burkbalter  and  H.  D.  D.  Twiggs, 
for  plalntlir  In  error.  J.  P.  Moore  and  Jas. 
K.  HInes,  for  defendante  In  error. 

FSB  CURIAM.  Judgment  affirmed. 


DTTN  et  al.  T.  WBINTRAUB. 
(Supreme  Court  of  Oeore^.   July  18,  1900.) 

LIBBLr-WHAT  CONSTITUTES— SPSCIAIi  DAU- 

AOE. 

1.  To  publish  of  a  mercbaot  tbat  he  bss 
grfven  a  mortfcage  upon  his  stock  of  goods, 
though  tbe  same  does  not  appear  of  record,  is 
not  actionably  without  allegations  of  special 

damage. 

2.  To  publish  of  a  nier(>hant  that  be  has  not 
"succeeded  in  obtaining  tbe  implicit  confidmce 
of  local  people,"  and  that  "bt  is  looked  upon 
locally  as  an  itinerant  trader,  ot  amali  financial 
responsibility  and  of  uncertain  prospects,"  la,  il 
false,  libelous  per  se. 

3.  Any  disparaging  words,  spoken  or  written 
of  a  merchant  which  are  false  and  prodnctiTe 
of  apecial  damage,  flowing  naturally  and  imr 
mediately  therefrom,  will  support  an  action. 

(Syllabus  by  the  Court) 

Brror  from  superior  court,  Bichnumd  eoni^ 
ty;  B.  U  Brinson,  Judge, 


Action  by  Slgmund  Weintraub  against  B. 
G.  Dun  &  Co.  Judgment  for  plaintiff.  De- 
fendante bring  error.  Affirmed. 

Irrln  Alexander  and  B.  H.  Callavay.  fbr 
plalntU^  In  error.  Busaell  &  Bosenflekt  and 
B.  B.  Baxter,  for  defendant  in  error. 

COBB,  X  Weintraub  sued  Don  &  Ca 
The  petition  alleged  that  the  plaiiitlff  was  a 
merchant,  and  the  defendants  carried  on  tbe 
business  of  a  commercial  agency,  whldi  un- 
dertook to  give  ratings  of  all  perscms  engaged 
In  trade,  and  also  give  such  other  Informs- 
tion  as  would  be  desired  by  one  to  whun 
application  bad  been  made  for  credit  by  a 
trader.  On  February  2,  1808.  tbe  defend- 
ante published  and  circulated  among  tbeir 
pstrona  a  writing  In  reference  to  plaintiff 
which,  among  others,  contained  tbe  follow- 
ing Btetements:  "His  stock  and  blUs  receir- 
able  amount  to  fl,OTO;  owes  for  merchan- 
dise, $150;  closed  by  notes,  $200;  Insurance 
on  stock,  $1,000.  Said  to  hare  a  capltel  of 
$1,200,  of  which  $200  ia  said  to  be  borrowed. 
The  capital  Is  represented  almost  entirely  by 
stock  of  goods  on  hand.  Those  In  m  posi- 
tion to  learn  stete  that  he  has  given  m.  mort- 
gage to  secure  the  $200.00  liability,  though 
same  does  not  appear  of  record."  Though  he 
"has  paid  his  debte  since  be  has  been  here, 
he  does  not  seem  to  have  succeeded  in  ob- 
telntng  the  implicit  confidence  of  locsl  peo- 
ple, however.  He  Is  looked  upon  locally  as 
an  itinerant  trader,  of  small  financial  respon- 
sibility and  im certain  prospecte."  It  la  al- 
leged that  the  Btetement  that  he  had  given  a 
mortgage  to  secure  the  $200  liability  was 
false  and  malicious.  It  is  further  alleged 
tbat  the  purport  of  the  statement  In  refer- 
ence to  the  mortgage,  and  the  intention  of 
the  defendante  in  making  the  stetement, 
was  to  charge  that  the  plaintiff  was  embar- 
rassed and  compelled  to  give  a  mortgage  to 
secure  his  creditor,  and  was  colluding  with 
him  to  keep  the  same  from  record  in  order 
that  the  goods  <Ht  others  might  be  brought  in 
and  made  subject  to  the  mortgage  whencTer 
the  mortgagee  should  see  proper  to  reconl 
tbe  same,  and  that  the  language,  in  effect, 
charged  the  plaintiff  with  being  a  common 
cheat  and  swindler.  It  was  also  alleged  that 
the  language  In  reference  to  plaintlfTs  not 
having  obtained  the  Implicit  confidence  of 
local  people,  end  as  to  how  he  was  looUed 
upon  by  local  people,  was  false  and  null- 
clous,  and  the  purport  and  intended  effect  of 
tbe  language  was  that  he  was  not  entitled  to 
the  contldence  of  i>er8ons  from  whom  he 
might  seek  to  buy;  It  being  a  well-established 
principle  of  trade  that,  without  local  confi- 
dence, credit  was  not  easily  obtainable  in  oth- 
er places,— the  effect  of  the  language  being  to 
charge  tbat,  from  want  of  business  ability  or 
lack  of  honesty,  he  had  failed  to'obtain  the 
confidence  of  the  business  community  In 
which  he  lived.  It  was  further  alleged  that 
after  tbe  publication  of  the  stetements  above 
referred  to,  the  plaintiff's  credit  was  de- 
stroyed, and  numerous  items  of  spedsl  dam- 
Digitized  by  Google 


Oa.) 


DUN  V.  WEINTBAUR 


809 


age  alleged  to  hare  resulted  from  the  publi- 
cation of  the  statements  were  set  forth  In 
the  petition  and  amendment.  To  this  petl- 
tton  the  defendants  filed  demurrers,  both  gen- 
eral and  spedaL  The  court  sustained  some 
of  the  special  demurrers  In  bo  far  as  they 
related  to  designated  paragraphs  of  the  pe- 
tition, which  were  stricken.  The  other  spe- 
cial demurrers  and  the  general  demurrer 
were  overruled,  and  the  defendants  excepted. 

1.  To  write  of  a  merchant  that  he  has  giv- 
en a  mortgage  on  his  stock  Is  not  libelous 
per  se.  Newbold  t.  Bradstreet,  67  Md.  38; 
Dun  T.  Maler.  27  a*0.  A.  100,  82  Fed.  169. 
Nor  Is  it  libelous  per  .se  to  publish  of  a  mer- 
chant that  a  Judgment  has  been  recovered 
against  him.  Woodruff  v.  Bradstreet  Co.  (N. 
Y.)  22  N.  B.  854,  &  L.  R.  A.  K>5.  The  state- 
ments made  In  the  financial  report  which  Is 
the  subject  of  the  plalntlfTs  complaint,  so  far 
as  they  relate  to  the  mortgage  which  he  Is 
said  to  have  given,  contain  nothing  which  Is 
discreditable  to  him  either  as  an  Indlviduffl 
or  as  a  merchant.  For  a  merchant  to  secure 
his  creditor  by  mortgage  upon  bis  stock  Is 
neither  discreditable  nor  dishonest,  and  there 
is  nothing  In  such  an  act  which  Is  calculated 
to  hold  the  merchant  up  to  public  ridicule 
or  contempt.  It  might  be  otherwise  If  the 
charge  had  been  that  the  plaintiff  had  made 
a  fictitious  mortgage,  or  that  he  liad  executed 
a  mortgage  to  a  bona  fide  creditor,  and  had 
colluded  with  him  to  withhold  the  same  from 
record,  in  order  that  the  goods  of  others 
might  be  fraudulently  brought  under  the  Hen 
of  the  mortgage,  or  If  It  had  been  stated  that 
be  had  given  a  mortgage  for  the  purpose  of 
giving  a  preference  In  violation  of  the  bank- 
rupt law.  To  execute  a  mortgage,  which 
was  founded  upon  no  consideration,  with  the 
understanding  that  the  same  was  to  be  used 
by  one  to  whom  the  person  purporting  to  be 
the  mortgagor  owed  nothing,  would.  If  used 
to  the  detriment  of  creditors  or  others, 
amount  to  a  gross  fraud.  Withholding  from 
record  a  mortgage  taken  In  good  faith  for  the 
purpose  of  misleading  those  to  whom  the 
debtor  will  apply  for  credit  is  a  badge  of 
fraud.  Under  the  bankrupt  act  of  1896,  fbe 
transfer  by  a  debtor,  while  insolvent,  of  any 
portion  of  bis  property,  to  one  or  more  of  his 
creditors,  with  the  Intent  to  prefer  such 
creditors  from  other  creditors,  would  be  an 
act  of  bankruptcy.  Fost  Fed.  Praa  S  72. 
But,  even  if  charging  any  of  these  acts  wonM 
make  the  publication  a  libel,  there  Is  nothing 
In  language  used  in  the  present  case 
wblch  would  Justify  an  Inference  that  It  was 
the  purpose  of  the  defendants  to  charge  any 
of  these  acts. 

2.  Was  the  statement  that  the  plaintiff 
did  not  seem  to  have  succeeded  "In  obtain- 
ing the  imptldt  confidence  of  locid  people," 
and  that  he  was  "looked  upon  locally  as 
an  itinerant  trader,  of  small  financial  re- 
qxuislblUty  and  uncert^  prospects,"  Ubel- 
ona  per  se?  Whether  It  would  be  libelous 
to  say  of  a  merchant  that  he  is  an  Itiner- 
ant trader,  we  will  not  atop  to  inquire,  as, 
nndw  the  view  we  take  o^  the  present  case. 


It  Is  unnecessary  to  decide  this  question. 
To  say  of  a  merchant  that  he  has  not  suc- 
ceeded to  obtaining  the  Implicit  confidence 
of  his  neighbors,  coupled  with  the  state- 
ment that  he  Is  a  man  of  small  means  and 
of  uncertain  prospects,  would  be,  to  say  the 
least  of  It,  placing  the  Individual  thus 
spoken  of  in  a  position  which  la  neither  en- 
viable nor  desirable,  and  would  be  calcu- 
lated to  Injure  him  in  the  estimation  of  the 
business  men  of  other  communities  with 
whom  he  might  be  compelled  to  come  in 
contact.  The  words  Imply  that  he  has  made 
an  efl!ort  to  secure  the  confidence  of  his 
neighbors,  and  for  some  reason  has  failed 
to  attain  this  end,  and  that  on  this  account, 
coupled  with  the  fact  that  he  Is  man  of 
small  means,  his  future  success  is  doubtful. 
Such  statements  In  reference  to  a  merchant 
'  could  have  but  one  effect  upon  his  business, 
and  that  Is  to  seriously  Injure,  If  not  de- 
stroy, his  credit  In  those  markets  where  the 
character  thus  given  to  him  precedes  his 
applications  for  credit  Such  statements  In 
reference  to  a  merchant  when  false,  are 
libelous  per  se,  as  we  understand  the  law. 
The  Code  declares  that  charges  made  of  an- 
other in  reference  to  his  trade,  office,  or  pro- 
fession, calculated  to  injure  him  therein, 
are  slanderous,  without  proof  of  special 
damage.  01  v.  Code,  {  3837.  And  as  said 
by  the  present  Chief  Justice  In  Hardy  r. 
Williamson,  86  Ga.  657,  12  S.  B.  878,  "If 
this  be  true  as  to  mere  slander,  much  more 
is  It  true  as  to  written  defamation."  See, 
also.  Brown  v.  Eolton  (Ga.)  34  S.  E.  717; 
13  Am.  &  Eng.  Enc.  Law  (Ist  Ed.)  314; 
Newell,  Defam.  (2d  Ed.)  pp.  74,  193;  Odgers, 
Lib.  &  Sland.  p.  77;  Price  v.  Conway,  184 
Pa.  St  340.  19  Atl.  687,  8  L.  R.  A.  193. 

8.  It  Is  alleged  that  by  reason  of  the  pub- 
lication of  lue  statements  above  referred  to, 
plaintiff  has  sustained  special  damaf^e.  the 
Items  thereof  being  set  forth  In  the  petition. 
If  the  publication  In  reference  to  the  giv- 
ing of  the  mortgage  wan.  as  was  alleged, 
falso  and  malicious,  and  special  damage  re- 
sulted therefrom,  the  plaintiff  is  entitled  to 
recover  the  Items'  of  special  damage,  though 
the  language  be  not  libelous  per  se.  This 
la  atoo  true  of  any  other  statement  set  out 
In  the  petition.  If  It  was  falsely  and  mali- 
ciously made.  If  the  plaintiff  has  anatained 
special  damage  by  reason  of  the  publication 
of  the  atatemoita  referred  to  In  the  second 
division  of  this  opinion,  he  is  entitled  to 
recover  for  such  damage  In  addition  to  the 
general  damages  he  may  recover  by  reason 
of  the  publication.  See,  In  this  connection, 
Odgers,  Ub.  &  Sland.  pp.  289,  809;  Newell, 
Defam.  (2d  EdO  p.  849,  |  17.  In  reference 
to  special  damages  the  author  last  cited  lays 
down  the  following  rules:  (1)  They  must 
be  "actual  and  anbatantlal;  (2)  they  must 
actually  hare  accrued  at  the  time  of  the 
commencement  of  the  suit;  (8)  and  must  be 
the  Immediate  consequence  of  the  defama- 
tory words."  Page  861,  |  19.  See,  also,  IS 
Am.  &  Eng.  Enc.  Law  (lat  Ed.)  436.  Judg- 
ment afiBrmed.  All  the  jni 
Digitized 
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ATiLHKT  HtXSON. 

(Supreme  Court  of  Georgia.    Jaly  14.  1900.) 

IMJVRT  TO  BHPLOTjfr-VOLUNTART  SKRVICES 
— CAUSB  OF  ACTION. 

1.  All  employe  who,  as  a  mere  Tolanteer,  does 
an  act  entirely  outside  of  the  scope  of  his  em- 
'plo;rmeDt.  and  fo  consequence  receive*  personal 
iqiaries,  cannot  hold  bis  roaster  liable  therefor. 

2.  So  cease  of  aetion  arises  from  a  failure  to 
perform  an  act  of  humanity,  if  such  failure  in- 
Tolvea  no  breach  of  a  duty  Imposed  by  lair. 

(Syllabus  by  the  Coart.) 

Error  from  city  court  of  Richmond  county; 
W.  P.  Eve,  Judge. 

Action  by  A^on  Alien  against  William  P. 
HixBon.  Judgment  for  defendant.  Piaintiff 
brings  error.  Affirmed. 

The  following  is  the  official  r^ort. 

Tbe  plalDtltt  was  &  youog  woman  smployed  In  th» 
•deieudaui  s  laundry  as  an  operaUve  ot  a  mangle, 
whlcn  consisted  of  an  upr.gm  irame,  boiding  two 
borUoDtal  moialUc  roil«ra,  covsrad  with  divers  lay- 
era  or  cioth,  and  an  uncovered  hollow  metallic  bar 
between  said  rollers,  and  a  lever  or  appliance  on  one 
•We  of  said  frame  for  the  purpose  of  bringing  the 
rollers  lo  ciose  proximity  to  the  bar,  and  on  tne  oth- 
«r  side  ot  the  irame  was  an  arraDgement  of  band- 
wheel  and  cog«bc«l  for  roMiVing  and  oonvtylng 
steam  power  to  the  rollers.  The  method  of  operaUng 
the  manglo  waa  to  put  the  roUers  tn  motion  by  the 
avpllanca  of  steam  power  tnroi.gfa  said  arraageoient 
of  baadwheel  and  cogwheel,  and  then  bring  the 
rollers  in  close  proztmity  to  the  bar  by  the  ii«e  of 
th«  lerer.  When  aceam  power  waa  so  m>plled,  tha 
rollers  would  revolve  paraUel  to  each  other  and  to 
Oie  bar,  but  with  an  Interstice  between  tbem  snffl- 
olent  to  allow  the  Introduction  of  a  band;  but  wheiv 
the  lever  was  used  for  toe  usual  operation  of  the 
mangle  the  rollers  would  be  tmiugbt  mto  such  close 
proxitnlty  to  the  bar  as  only  to  aomit  ol  the  passage 
between  then  of  a  collar,  cuff,  or  other  article  to  be' 
lanndered.  After  tbe  application  ot  steam  power  If 
was  the  duty  of  plaintiff  to  bring  tha  rollers  Into 
files*  proximity  to  the  bar  by  the  use  of  tha  levw, 
and  then  to  Insert  the  articles  to  be  ironed.  One 
morning,  on  coming  to  work,  she  found  that  tbe 
power  had  been  applied,  and  that  the  rollers  were 
revolving,  but  she  oiwerved  that  they  were  not  re- 
volving in  their  usual  and  proper  manner,  namely, 
upon  axsa  parallel  to  each  other,  but  converged 
obliquely,  so  that  at  their  right-band  ends,  facing 
tbe  maoUno,  they  were  eloaer  together  than  at  tbe 
.other  ends.  She  further  observed  that  the  cloth 
layers  on  the  rollers  were  not  flrmly  wrapped  around 
them  In  their  usual  manner,  so  as  to  nmaln  firmly 
In  position,  but  they  appeared  to  be  loose  and  loosen- 
ing, so  as  to  be  unwinding  from  the  rollers,  the  un- 
wound porUco  tying  in  froat  ot  tbe  rollers,  and  ez> 
tending  out  upon  the  shelf  In  front  of  them.  Tho 
lever  bad  not  been  so  applied  as  to  bring  the  rallers 
mm  close  proilmlty.  nor  did  she  apply  It  Seeing 
that  the  machine  was  not  la  Its  usual  condition,  she 
did  not  attempt  to  use  it.  but  reported  that  tact  to 
Pickett,  the  representative,  s^neral  superintendent, 
and  master  mechanic  of  defendant  In  said  buslnesa; 
It  being  her  duty  to  make  such  report  to  him  and 
to  obey  his  orders.  He  came  to  inepect  tbe  mangle. 
Tha  unwrapped  cloth  concealed  from  view  the  condi- 
tion of  the  rollers,  and,  in  order  to  ebow  Pickett 
such  condition,  she,  using  her  right  hand,  took  hold 
ef  the  unwrapped  end  of  the  clotb,  then  lying  on  the 
shelf.  In  order  to  raise  the  cloth  and  allow  an  Inspec- 
tion of  the  rollers.  The  cloth  could  and  would  have 
been  handled  by  her  w  tb  perfect  safety,  but  for  £ 
hidden  defect  In  some  other  part  ot  tbe  machine,  ot 
which  defwct  she  bad  no  warning  or  knowledge; 
but  at  the  Instant  she  so  took  ep  the  cloth  a  audden, 
violent,  and  unexpected  Jolt  of  said  other  part  of  the 
manhlne  caused  the  rollers  to  come  Into  violent  con- 
tact with  said  bar,  end  at  tbe  same  Instant,  and  be- 
fore she  could  drop  the  cloth  or  withdraw  her  hand, 
drew  tbe  cloth  and  her  band  and  wrist  with  great 
force  end  velocity  between  one  of  the  rollers  aod  the 
bar,  crushing  her  hand  and  wrIsL  She  alleges  that 
the  lojury  was  directiv  caused  by  tbe  defendant's 
negligence  in  having  the  machine  In  an  unsafe  and 
dangerous  condition,  which  condition  waa  known  to 
defendant,  she  be'ng  unable,  from  her  Ignorence  ot 
tbe  Gonstructing  and  operating  details  of  machinery, 
to  state  the  mechanical  cause  of  this  condition:  that 
she  was  not  ncKllgent,  and  could  not.  by  ordinary 
care,  have  avoided  tbe  consequences  to  herself  of 
defendant's  negligence;  and  that  defendant  negli- 
gently allowed  her  hand  and  wrist  to  remain  oe- 
tveen  tbo  collar  and  bar  (or  bait  an  boor,  thsr^v 


grievDariyasgranrtlnc  Imt  agonMag  ■nSerlag.  whlck 
she  describes  In  detail.  EOte  also  alleges  ber  aga^ 
earnings,  etc.  A  general  Oamurrar  waa  anstaiaad, 
and  she  ezceptsd. 

F.  W.  Capers  and  Sal«n  Dntdiec,  for  plaio- 
tifE  in  error.  Jos.  B.  &  Biyan  Camming,  for  de- 
fendant in  error. 

LUMPKIN,  P.  J.  The  bill  of  exceptiona  al- 
leges error  in  sustaining  a  general  demnrrer  to 
the  plaintiff's  petition,  the  substance  of  whidi  ap- 
pears in  the  official  report.  Assuming  as  tme 
the  plaintiff's  allegationa,  we  agree  with  the  trial 
judge  that  she  did  not  set  forth  a  cause  of  ac- 
tion. It  affirmatively  ajipears  that  it  was  her 
duty  to  feed  the  machine  br  which  she  was  in- 
jured, and  it  is  a  legitimate  Inference  that  it  was 
also  incumbent  upon  her  to  inform  the  superin- 
tendent that  this  machiM  waa  oat  of  order.  Be- 
yond this,  it  cannot  be  gathered  frtnn  ber  peti- 
tion that  anything  more  waa  required  of  ber.  It 
is  therefore  clear  that  she  was  not  injured  while 
in  the  performance  of  any  duty  growing  out  of 
the  service  in  which  she  was  engaged.  It  lai- 
lows  that  tbe  master  was  under  no  doty  of  pro- 
tecting her  against  injuries  received  while  she 
was,  as  a  mere  volnnteer,  endeavoring  to  accom- 
plish something  entirely  otitsMe  theeeope  of  her 
employment.  The  act  which  caused  ber  ininry 
was  cettainly  one  of  this  kind;,  for,  in  taking 
hold  of  the  unwrapped  cloth  for  the  purpose  of 
showing  the  superintendent  the  condition  of  the 
machine,  she  volunteered  to  perform  a  service 
not  required  of  her.  aad  therefore  necessarily 
acted  imon  her  own  reroonsibility  end  at  ber  own 
risk.  It  makes  no  difference  that  the  mach'ne 
had  a  defective  part  of  whiidi  she  waa  ignorant, 
for  its  exiatenee  conid  not,  on  the  occasioB  re> 
ferred  to  In  her  petition,  have  been  the  source  of 
injury  to  her,  if  she  had  confined  herself  to  the 
performance  of  the  duties  pertaining  to  the  serv- 
ice for  which  she  was  employed.  A.8  will  have 
been  seen,  the  plaintiff  was  an  adult,  and  actual- 
ly knew  when  riie  first  approached  the  madiine 
that  it  was  out  of  order.  Kecognizing  the  dan- 
ger of  attempting  to  operate  it  in  that  condition, 
she  prudently  refrained  from  so  doing,  and  made 
a  prompt  report  to  the  aaperintendent  in  regard 
to  the  matter.  Unfortunately,  however,  she  did 
not  continue  to  exercise  the  same  degree  of  pru- 
dence when  she  went  outfide  the  scope  of  her 
duties,  and,  without  any  direction  or  requefi:  oa 
his  part,  volunteered  to  assist  him  in  ascertain- 
ing precisely  the  extent  and  character  of  the  de- 
rangement which  had  brought  about  the  condi- 
tion in  which  she  had  found  the  machine. 

As  to  so  much  of  the  petition  as  clsims  dam- 
ages because  the  "defendant  negligently  allowed 
petitioner's  hand  and  wrist  to  remain  between 
said  roller  and  bar."  or  because  of  the  defend- 
ant's "negligently  falling  •  •  •  to  effect  htx 
release,"  we  do  not  thiu  a  good  cause  of  action 
is  set  forth.  When  an  employ^,  without  fanlt 
on  the  master's  part,  becomes  placed  in  a  dan- 
gerous or  pninful  sttnation,  the  master  is  under 
no  positive  legal  duty  of  exerciring  all  reason- 
able care  and  diligence  to  effect  socfi  emnloy^'i 
roeedy  release.  B«ing  in  no  way  resptmsible  tOe 
tte  unfortunate  occufrence,  the  master  cnnnfit 
he  said  to  he  guilty  of  s  tort  if  he  does  not 
promptly  take  active  steps  in  coming  to  the  res- 
cue. The  only  duty  arising  under  sudt  cirhun- 
stances  is  one  of  humanity,  and  for  a  breadi 
thereof  the  law  does  not,  so  far  as  we  are  in- 
formed, impose  an;  liability.  Jadgment  affirm- 
ed.   All  the  justices  concurring. 


CBNTRAL  OF  GEORGIA  BT.  Ca  T.  ED- 
WAKDS. 

(Supreme  Cbort  of  Georgia.    July  K  1900) 

MASTER  AND*  BCRV ANT— INJURIES  TO  SBBV- 
ANT— MASTER'S  UABIUTY— PROX2- 
UATE  CAUSE— NOVSUIT. 

1.  An  employe  who  ban  suffered  a  lAyslonl  in- 
jury cannot  maintain  therefor  an  action  against 
his  master  men^  heoaasc  ttera  may  -^v*  bwa 
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on  the  part  of  the  latter  negligent  act*  or 
omlsaioDS.  which,  though  they  may  to  some  ex- 
teat  have  contributed  to  bringiag  about  a  dan- 
serous  Bitofttion,  in  which  the  employd  did  an 
met  from  which  ttw  iDjm7direct]7resuIted,were 
not  themselves  the  caase  of  the  injury. 

2,  The  only  alleged  act  of  negligence  on  the 
part  of  the  defendant  which  coald  in  the  pres- 
ent case  hare  been  fairly  found  to  have  beoi  a 
contributing  cause  of  tiie  Injury  not  having 
been  shown  to  be  in  fact  au  act  of  negligence  It 
was  error  not  to  have  granted  a  nouttib 

(Syllabna  br  the  GourL) 

Error  from  superior  court,  Effingham'  coun- 
ty; Paid  E.  Seabrook,  Judge. 

Action  by  H.  L.  Edwards  against  the  Cen- 
tral of  Geoisla  Hallway  Company,  From,  a 
Judgment  In  fsTor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  de- 
fendant brings  error.  Reversed. 

Lawton  &  Cunningham,  for  plaintiff  In  er- 
ror. Twiggs  &  OUrer,  for  defendant  In  er^ 
ror. 

LrrTLE,  7.  It  appeared  from  the  petition 
of  Edwards,  who  Institated  an  action  against 
the  plaintiff  In  error  to  recover  damages  for 
a  personal  injury  wUch  he  sustained,  that  he 
was  an  employfi  of  the  Central  of  Georgia 
Hallway  Company,  as  braueman  on  a  freight 
train,  at  the  time  he  received  Us  Injuries; 
that  the  train  consisted  of  an  engine  and 
about  50  freight  cars,  besides  one  caboose. 
The  plaintiff  alleged:  That  on  the  day  he 
was  injured  the  train  was  running  40  minutes 
behind  its  schedule  time,  because  of  a  de- 
fective driving  rod,  and  of  the  large  num- 
ber of  cars  which  were  attached  to  the  en- 
gine. That,  owing  to  Its  delayed  schedule, 
the  train  upon  which  he  was  employed  was 
forced  to  enter  a  siding  at  Brewer,  a  station 
on  the  Centml  road,  to  clear  the  main  line 
for  the  passage  of  a  passenger  train  going 
In  the  same  direction  as  the  freight  train. 
That  snfflclent  side  traclcg  for  the  passage  of 
trains  had  not  been  provided,  because  the 
east  switch  of  the  side  track  had  been  tem- 
porarily removed,  and  It  was  necessary  for 
the  freight  train  to  pass  entirely  beyond  the 
west  switch  of  the  side  traclc,  and  then  back 
onto  such  siding.  As  the  freight  train  was 
passing  over  the  west  switch  at  about  the 
speed  of  7  o^  8  miles  per  hour,  the  plain- 
tiff was  standing  on  top  of  a  car  about  10 
or  12  car  lengths  behind  the  engine.  The 
conductor  of  the  train  was  also  standing  on 
the  top  of  a  car,  a  few  car  lengths  behind 
the  plaintiff.  That,  when  the  train  was  pass- 
ing over  the  west  switch,  the  conductor,  wish- 
ing to  put  his  train  on  the  side  track  as  soon 
as  possible  In  order  to  avoid  a  collision  with 
the  passenger  train  which  was  following,  or- 
dered the  plaintiff  to  Jump  off  of  the  freight 
train,  for  the  purpose  of  changing  the  switch 
as  soon  as  It  became  clear.  That  In  obedience 
to  the  order  the  plaintiff,  alleging  that  he 
was  in  the  exercise  of  ordinary  and  reason- 
able care,  proceeded  to  alight  from  the  train, 
and,  when  he  Jumped  from  the  ladder  of  the 
car  on  which  he  had  been  standing,  was  un- 
able clearly  to  see  the  ground  beneath  him, 
and  eooBeqnentir  bis  right  foot,  when  be 


reached  the  gromtd,  became  fastened  In  the 
frog  of  the  switch,— sucib  frog  not  having 
been  blocked  bo  as  to  prevent  the  foot  of  the 
plaintiff  from  becoming  fastened  therein,— 
and  the  wheels  of  the  car  crushed  and  man- 
gled his  foot  80  that  he  never  can  have  free 
use  of  the  same,  and  that  his  left  leg  was 
badly  broken,  and  Is  now  one  Inch  shorter 
than  Its  natural  length,  and  the  ankle  of  the 
left  foot  is  stiff  and  useless.  The  acta 
negligence  on  the  part  of  the  railroad  com- 
pany. Its  officers,  and  servants,  are  alleged 
to  be  as  follows:  First,  in  allowing  the  driv- 
ing rod  and  other  machinery  of  tbe  engine 
to  get  Into  a  condition  of  disrepair,  and  there- 
by to  cause  the  train  to  mn  behind  Its  sched- 
ule time;  second,  in  overloading  with  50  cars 
the  engine  of  ssld  train,  and  thereby  to  cause 
said  train  to  run  behind  its  schedule  time; 
third.  In  not  maintaining  and  allowing  to  re* 
main  where  It  had  been  placed  the  switch 
at  tbe  east  end  of  said  track,  and  thereby 
to  have  avoided  the  necessity  for  the  plain- 
tiff to  Jump  from  the  moving  train,  even 
though  a  collision  was  Imminent,  and  In  fall- 
ing to  protect  said  train  so  as  to  have  avoid- 
ed the  Imminence  of  a  collision;  fourth,  fn 
maintaining  and  using  a  switch,  the  frog  of 
which  was  not  properly  blocked  and  guarded 
for  the  prevention  of  like  casualtlM.  That 
there  was  In  use  among  railway  companies, 
known  to  the  defendant,  a  simple  device,  ef- 
ficient and  sufficient  for  the  blocking  and 
guarding  of  the  switch  frog,  so  that,  had  the 
frog  been  blocked  and  guarded  by  such  de- 
vice, the  plaintiff  would  not  have  suffered 
the  injuries  described,  and  that  the  defend- 
ant knew,  or  by  the  exercise  of  ordinary  care 
should  have  known,  that  the  frog  was  not 
blocked  and  guarded,  rinlntlff  alleges  that 
when  he  received  such  Injuries  he  was  en- 
tirely without  fault,  and  in  the  exercise  of 
ordinary  and  reasonable  care.  The  defend- 
ant answered,  denying  each  and  every  alle- 
gation of  every  paragraph  of  the  petition. 
The  plaintiff,  after  having  shown  the  fact 
that  he  was  very  seriously  and  permanently 
Injured,  testified  In  his  own  behalf:  That 
he  was  employed  as  brakeman  on  the  freight 
train,  which  had  about  50  cars,  half  of  them 
loaded,  and  that  such  a  great  number  of  cars 
was  unusual.  Tliat  the  train  was  late,  on 
account  of  the  crank  pin  of  the  driving  rod 
being  hot.  That  Guyton  was  five  miles  from 
Brewer,  where  he  was  Injured.  That  there 
was  a  side  track  there  sufficient  to  have  held 
the  train.  That  Egypt  was  the  passing  point 
for  the  freight  and  passenger,  hut  that  In 
fact  on  that  day  these  trains  passed  at  Brew- 
er, because  the  freight  was  overtaken  by 
the  passenger  at  Brewer.  That  when  the 
freight  train  came  to  Brewer  the  plaintiff 
was  on  top  of  a  box  car  about  seven  cars 
from  the  engine.  That  the  conductor  was  on 
top  of  a  box  car  several  car  lengths  behind 
him.  That  he  looked,  back  to  the  conductor 
for  signals,  and  when  the  train  was  near  the 
west  switch  the  conductor  Mgnaled  plain- 
tiff, and  pointed  down  to  tbe  switch  and  back 

to  the  passenger  train.  Plaint 
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saw  tbat  the  passenger  train  was  abont  tbe 
length  of  the  freigbt  train  behind.  The  con- 
ductor pointed  as  If  be  desired  tbe  plaintiff 
to  get  down  at  once  on  the  west  end  of  the 
Bide  track.  That  tbe  east  switch  had  been 
taken  up,  and  had  It  been  there  the  train 
would  have  stopped  and  pulled  in,  and  It 
would  not  then  have  been  the  duty  of  tbe 
plaintiff  to  change  tbe  switch.  At  the  time 
he  Jumped  he  thought  he  had  passed  the 
switch.  The  frog  was  not  blocked  at  the 
time  of  his  injury,  but  afterwards  was  block- 
ed with  wood,  so  tbat  it  was  Impossible  for 
a  person  to  get  his  foot  Into  the  frog.  This 
was  the  first  time  tbat  ne  ever  remembered 
to  have  seen  one  of  the  switches  on  the  Cen- 
tral Railroad  blocked  that  way.  but  now  all 
the  switches  which  he  baa  seen  since  are 
blocked.  The  side  track  also,  after  his  in- 
jury, was  put  In  perfect  condition,  and,  If  a 
switch  had  been  on  the  east  end  of  the  side 
track  on  the  day  his  Injury  occurred,  the 
train  would  bare  gone  Into  tbe  aide  track 
over  It,  and  be  would  not  have  been  Injured. 
Before  be  was  hurt  be  thought  the  frogs 
were  In  good  condition  and  not  dangerous, 
and  did  not  know  tiiat  tbey  were  liable  to 
catch  bis  foot  To  ascertain  that  th^  were 
80,  he  would  have  bad  to  make  an  examina- 
tion. For  this  he  had  no  time,  and  It  was 
not  hia  business  to  examine  the  switches. 
PlalDtlfl  bad  been  running  on  the  railroad  for 
five  years,  and  bad  seen  tiie  switch  where 
be  was  Injured  perhaps  as  many  as  three 
times  a  week.  Plaintiff  had  seen  one  swltdi 
blocked  with  steel  on  tbe  Plant  System  be- 
fore he  was  Injured.  Had  never  seen  any 
other.  Had  never  beard  of  a  blocked  frog 
before  he  saw  that  on  the  Plant  System  of 
railroads.  At  tbe  time  he  Jumped  from  tbe 
car  he  did  not  know  that  be  was  Jumping  la 
the  frog,  because  he  could  not  see  It.  He 
looked  as  best  he  could  under  the  drcum- 
stances.  At  tbe  time  plaintiff  Jumped  from 
tiie  train.  It  was  moving  six  or  seven  miles  an 
hour.  He  could  not  see  anything  tbat  was 
under  taim,  on  account  of  tbe  dust.  That  his 
object  was  to  get  off  as  quickly  as  possible, 
and  he  trusted  to  IwA.  His  object  in  getting 
off  quickly  was  to  avoid  a  collision,  and  put 
tbe  switch  in  order  for  the  freigbt  train  to 
back  in  on  the  side  track.  If  he  had  seen 
the  hole  or  tlie  frog,  he  would  have  gotten 
off  if  he  could,  but  would  not  have  Jumped 
Into  theni.  The  switch  blocks  are  generally 
used  on  the  Plant  System,  and  are  effective 
in  keeping  one's  foot  out  of  a  frog.  Witness 
did  not  know  that  the  blocked  frogs  were 
used  all  over  the  Central  Hallway  at  that 
time.  Had  seen  several.  By  another  wit- 
ness the  plaintiff  proved  that  an  unblocked 
frog  was  dangerous;  that  a  man  could  get 
bis  foot  bung  in  it  By  this  witness  It  was 
proven  that  he  had  seen  two  or  three  of 
these  blocked  frogs  on  the  Central  Ballroad. 
Another  witness  for  the  plaintiff  testified; 
That  be  bad  worked  for  the  Plant  System 
and  another  railroad  for  seventeen  years  as 
a  locomotive  engineer,  and  that  it  was  a 
part  of  bis  business  to  observe  switches  and 


frogs.   That  the  Plant  System  bad  been  us- 
ing several  kinds  of  frogs  in  the  past  five 
years.   These  vriU  prevent  the  foot  of  a  man 
from  getting  caught  in  the  frog.   A  number 
of  tbe  rules  governing  employes  of  the  Cen- 
tral Hallway  Company  were  also  Introdaced, 
and  the  plaintiff  closed  his  case.    At  tbe 
conclusion  of  the  plalntlfTs  evidence  the  de- 
fendant moved  the  court  to  grant  a  nonanit. 
Tbe  motion  being  overruled,  the  defendant 
excepted  pendente  lite,  and  had  its  bill  of  ex- 
ceptions certified  and  put  on  record.  Tbe 
case  proceeded  to  trial,  and  a  verdict  was 
rendered  for  the  plaintiff.    The  defendant 
made  a  motion  for  new  trial  on  Beveral 
grbunds,  which  was  overruled,  and  It  ex- 
cepted, assigning  error  to  the  ruling  of  tbe 
I  court  In  refusing  to  grant  the  nonsuit  and  In 
;  overruling  its  motion  for  a  new  trial, 
i     We  think  the  court  erred  in  overruling  the 
'  motion  for  a  nonsuit.  Under  tbe  allegations 
made  in  the  petition,  tbe  negligence  of  which 
I  the  plaintiff  complained  that  the  railroad 
I  company,  by  Its  officers  and  servanta,  iras 
!  guilty,  consisted  In  the  following  acta:  d) 
In  allowing  the  machinery  of  the  locomotiTe 
wbicb  was  pulling  tbe  train  on  which  be 
was  employed  to  get  ont  of  order,  and  no 
causing  the  train  to  run  behind  Ita  schedule 
time;  (2)  In  overloading  tbe  engine,  thus 
causing  It  to  run  behind  Ita  schedule  time; 

in  not  maintaining  and  allowing  to  re- 
mi^n  a  switch  on  the  east  end  of  the  side 
track  at  Brewer,  so  as  to  avoid  the  neces- 
sity which  caused  tbe  plaintiff  to  Jump  from 
the  moving  train  In  order  to  set  a  switch 
at  the  west  end  of  tbe  side  track;  (4)  fn 
maintaining  and  using  a  switch,  the  tng 
of  which  was  not  properly  blocked  and 
guarded.  Neither  tbe  fact  that  tbe  machin- 
ery of  tbe  locomotive  was  out  of  order,  nor 
tbat  the  engine  bad  attached  to  it  too  many 
cars,  nor  the  fact  that  there  was  no  switch 
at  tbe  east  end  of  the  side  track  In  Brewer, 
was  tbe  proximate  cause  of  tbe  bijnry 
which  the  plaintiff  sustained.  If  these  were 
causes  at  all,  they  were  too  remote  as  a 
basis  for  a  recovery.  Without  entering  into 
a  dlsctission  of  the  doctrine  of  proximate 
and  remote  causes  of  Injury,  It  Is  only  nec- 
essary to  refer  to  the  proirfsloDB  of  our 
Civil  Code,  in  sections  3012  and  3913,  de- 
claring the  rule  on  this  subject.  In  the  first 
of  these  It  Is  declared  that  If  tbe  damages 
are  only  the  Imaginary  or  possible  remilt 
of  the  tortious  act,  or  if  other  and  contin- 
gent circumstances  preponderate  lately  In 
causing  the  Injuries,  such  damages  are  too 
remote  to  be  the  basis  o£  recovery  against 
the  wrongdoer;  and  in  the  latt»  the  rule 
Is  stated  to  be  that  damages  which  are  the 
legal  and  natural  result  of  the  act  done, 
though  contingent  to  some  extent,  are  not 
I  too  remote  to  be  recovered,  but  that  dam- 
;  ages  which  are  traceable  to  the  act,  but 
i  not  its  legal  or  material  consequence,  are 
too  remote  and  contingent  Tbe  reasoning 
by  which  it  is  sought  to  charge  the  defend- 
ant company  with  the  negligence  whtdi 
caused  tbe  injury  to  the  nlalntifl  most  be 
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as  foUowa:  If  the  crank  pin  had  not  been 
allowed  to  get  too  hot,  the  freli^t  train 
npon  which  the  plaintiff  was  employed 
wonld  have  been  able  to  make  Its  schedule 
time;  and.  If  It  had  made  Its  schedule  time, 
then  there  would  hare  been  no  Imminence 
of  a  collision  at  Brewer;  and,  If  there  had 
been  no  Immlnoice  of  a  collision,  there 
wonld  hare  been  no  necessity  on  the  part 
•of  the  plaintiff  to  Jump  from  the  moving 
train  In  order  to  set  the  switch.  Bnt  the 
craidE  pin  was  allowed  to  get  too  hot  to 
make  the  schedule  time,  and  there  was  Im- 
minence of  a  collision,  and  because  of  such 
Imminence  the  plaintiff  jumped  off  from  tb-; 
car,  and,  as  he  was  Injured  In  such  Jump, 
be  was  entitled  to  recover  because  the  crank 
pin  was  allowed  to  get  too  -  hot  Or,  take 
the  other  proposition  that,  If  there  had  been 
a  switch  on  the  east  end  of  the  side  track 
At  Breww,  the  train  would  have  entered 
snld  side  track,  and  It  would  hare  become 
the  duty  of  another  brakeman  to  set  such 
switch,  and  therefore  there  would  not  hare 
been  any  necessity  on  the  part  of  the  plain- 
tiff to  Jump  from  the  moving  train,  and  con- 
sequently he  would  not  have  been  injured. 
However  logical  these  deductions  may  be, 
they  fall  to  estahllsb  a  right  of  recovery  In 
the  plnlntlff  lor  the  injuries  wbieb  undoubt- 
edly he  sustained.  To  constitute  an  actlon- 
-able  tort,  there  must  be  damnge  to  the  plain- 
tiff, and  negligence  by  the  defendant,  caus- 
ing the  Injury.  Rallroaa  v.  Freeman.  75 
Go.  831:  aiayor,  etc.,  v.  Dykes,  103  Ga.  847, 
■31  S.  E.  443.  See,  also.  Railway  Co.  v. 
Price.  lOG  Ga.  176.  32  S.  B.  77,  43  L.  R.  A. 
402.  and  numerous  cases  cited  In  the  opin- 
ion on  page  178,  106  Ga.,  page  78,  32  S.  B., 
and  page  403.  43  L.  R.  A.  The  direct  and 
proximate  cause  of  the  Injury  which  the 
plaintiff  sustained  was  caused  by  his  jump- 
ing from  the  train,  nnd.  If  he  Is  entitled  to 
recover  damages  from  the  defendant  com- 
Tiany  therefor.  It  Is  because  of  some  negli- 
gence on  the  part  of  said  company  which 
caused  either  the  Jump  from  which  the  In- 
Jury  resulted,  or  negligence  In  not  protect- 
ing the  place  where  In  fact  he  did  Jump. 
As  we  have  seen.  It  Is  not  charged  In  the 
petition  that  the  railroad  company  was, 
thronirh  its  conductor,  negligent  In  directing 
file  plaintiff  to  Jump  from  the  car  at  the 
time  he  did.  Therefore,  discarding  these 
remote  causes,  so  particularly  set  out  In  the 
petition,  as  In  themselves  not  giving  to  the 
plnlntlff  a  right  of  action,  there  must  re- 
main bnt  one  question,  and  that  Is  whether 
or  not  the  company  was  negligent  In  not 
protecting  or  blocking  the  frog  In  which  the 
foot  of  the  plnlntlff  became  fastened,  and 
from  which  listening  his  sertons  Injury  was 
■a  consequence.  B3''  section  261 1  of  the  Civil 
Code  It  Is  declared  that  the  master  Is  bound 
-to  exertHse  ordinary  care  In  furnishing  ma- 
chinery eqnal  In  kind  to  that  In  general  nse, 
and  reasonably  safe  for  all  persons  who 
operate  It  with  ordinary  care  and  diligence. 
In  the  case  of  Whatley  t.  Block,  06  Oa.  15. 
-tl  8.  B.  VBSt  cm  present  dilef  Jnstlee  quoted 


approvingly  the  mle  which  governs  this  sub- 
ject taken  from  14  Am.  ft  Eng.  Enc.  Law, 
pp.  908,  OM,  In  the  following  words:  "A  cus- 
tom with  reference  to  the  adoption  of  cer- 
tain safeguards  In  a  given  business  must  be 
ao  general  that  It  Is  presumed  that  tiie  de- 
fendant had  knowledge  of  It  In  order  to 
make  tdm  liable  for  neglecting  to  provide 
th€k  same."  No  general  custom  of  any  chax^ 
acter  was  shown  to  exist  In  relation  to  block- 
ing the  frogs  of  a  switch  on  a  railroad  track, 
either  at  the  time  the  plaintiff  sustained  his 
Injuries,  er  at  the  time  of  the  trial.  The  evi- 
dence of  the  philntlff  on  this  subject  only 
went  to  the  extent  of  showing  that  since  he 
had  sustained  his  Injuries  certain  particular 
frogs  on  the  Central  Railroad  had  been  block- 
ed, and  that  on  the  Plant  System  of  rail- 
roads there  existed  a  number  of  different 
kinds  of  blocks  to  such  frogs.  But  the  mas< 
ter,  while  bound  to  exercise  due  care  In  pro- 
tecting his  servant  In  the  use  of  these  frogs, 
cannot  be  bound  to  provide  a  particular  con- 
trivance until  It  is  shown  primarily  that  sodi 
a  contrivance  is  a  safeguard,  to  some  extent 
at  least  against  such  Injuries,  and  that  it  Is 
a  general  custom  among  other  persons  en- 
gaged In  the  same  character  of  business  to 
employ  them.  The  evidence  entirely  failed 
to  show  that  the  employment  of  these  blocks 
was  even  a  custom  among  railroads.  Wheth- 
er they  are  or  not  we  do  not  know;  and, 
while  the  evidence  ot  the  plaintiff  contained 
In  this  record  Is  sufficient  to  show  that  they 
are  a  protection.  It  does  not  show  that  they 
were  or  are  In  such  general  use  by  the  rail- 
roads of  the  country  as  to  make  the  railroad 
company  In  this  case  responsible  for  their 
nonuse;  and  Inasmuch  as  this  general  cus- 
tom was  not  shown,  and  this  being  the  only 
point  set  out  In  the  petition  as  showing  neg- 
ligence on  which  a  recovery  could  have  been 
had  If  satisfactorily  proven,  It  follows  that 
a  nonsuit  should  have  been  awarded.  Be- 
cause of  80  ruling,  It  Is  unnecessary  to  pass 
on  the  error  alleged  to  have  been  committed 
In  overruling  the  motion  for  a  new  trial. 
Judgment  ceversed.  All  the  Justices  concur 
ring. 


BROWN  et  al.  t.  U  V  HUtUrn'-RIDLET- 

RAGAN  CO. 

(Supreme  Oonrt  of  Georgia.    July  18,  1900.) 

COMPROMISE     WITH     CREDITORS  —  SECRET 
AORBEMBNT— VALIDITY— RB8  JUDICATA. 

1.  When  one  of  several  creditors  of  a  common 
debtor  who  is  Id  fBiiing  circumstances  osteosi- 
bl7  agrees  with  the  other  creditors  and  the 
debtor  upon  a  compromise  and  settlement  of  all 
their  claiots  at  a  specified  per  cent,  on  the  dol- 
lar, and  the  creditor  first  referred  to,  by  a  se- 
cret arransement  with  the  debtor,  of  which  the 
other  creditors  are  kept  in  Ignorance,  obtains 
from  him  money  and  promissory  notes  In  addi- 
tion to  what  is  paid  under  the  terms  of  the 

Snerat  settlement,  this  latter  transaction  is 
law  fraudulent,  the  notes  given  in  pursu- 
ance thereof  are  void,  and  the  debtor  may  re- 
eov»  the  money  paid  la  ptirsaance  of  the  secret 
preference  thas  given. 

2.  The  debtor  may.  In  defense  to  an  action 
npon  notes  so  given,  not  only  set  up  that  they 
a»  void,  and  defeat  ftig«;«»,'^3C%e5§fe* 
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mar,  b7  of  eroM  action,  claim  and  obtain  I 
a  jndKment  against  the  plaintiff  for  the  moD^  i 
paid  in  pursnance  of  the  illegal  supplemental  { 
airreement,  if  the  amonnt  claimed  is  the  cross  ' 
action  la  within  the  Jnrisdiction  of  the  court.  i 

8.  When  there  are  several  of  such  notes,  and  ! 
the  plaintiff  briuga  two  separate  actions  there-  l 
on  and  the  defendant  malces  the  same  defense 
fn  each  as  to  the  validity  of  the  notea,  and  also 
in  each  of  his  answers  prars  for  a  recovcrr  of 
the  money  paid  to  the  plaintiff  under  the  illegal 
contract,  a  verdict  rendered  for  such  money  in 
his  faror  on  the  trial  of  one  of  the  actions 
would  bar  a  recovery  thereof  in  the  trial  of  the 
other  action. 

4.  The  rulings  and  charges  complaified  of  in 
the  present  case  were,  in  the  hgbt  of  what  ia  ; 
above  laid  down,  erroneous. 

tSyllflbus  by  the  Court.) 

Errot  trom  mperlor  conr^  WaBhlngton  | 
county;  John  G.  Hart,  Judge.  | 

Actions  by  the  Everett-Bldley-Ragan  Com- 
pany against  Brown  ft  Pranldia  The  cases 
were  consolidated,  and  judgment  for  plalntlfr, 
and  Brown  &  Franklin  bring  error.  Reversed. 

RawUngfl  &  Hardwlclt  and  EvaDS  ft  BTana, 
for  plaintiffs  in  error.   PhUUps  ft  PhllUpa,  i 
for  defendant  In  error. 

LEWIS,  J.  The  Everett-Ridley-Ragan  Com- 
pany  brought  two  suits  In  the  county  court  of 
Washington  county  against  Brown  &  Frank-  j 
Un  and  H.  M.  FrankIin,~one  on  a  prom-  I 
Issory  note  for  flOO,  and  the  other  on  two  j 
promissory  notes  of  $100  each,  besides  in-  | 
terest.   These  cases  were  appealed  from  the 
county  court  to  Washington  superior  court, 
and  were  there  consolidated  and  tried  to- 
gether before  a  Jury  before  his  tumor,  John 
C.  Hart,  Judge  presiding.   The  answer  to 
each  case  Involved  the  Identicftl  IssoeB  for 
trIaL  To  the  petition  fbe  defendants  filed  ; 
answers  admitting  the  ezeeuthm  and  deUv-  { 
ery  of  the  notes  sued  upon.  Tbey  denied  any  , 
Indebtedness  on  tlie  notes,  stating,  in  bii1>- 
■tanoe,  tliat  shortly  before  their  execution 
the  Brown  ft  Fntnklin  Company,  a  corpora- 
tism dnly  chartered  nader  the  laws  of  Oeo]> 
gia.  and  then  engaged  In  the  mercantile 
business  at  Tenniile.  Oa^  and  composed  of  [ 
the  following  Incorpontton,  to  wit.  O.  Bl  j 
Brown,  H.  M.  Franklin,  and  B.  W.  FrankUn, 
became  very  much  Involved  financially,  and  | 
failed,  being  Indebted  to  many  different  cred- 
itors tak  amounts  aggregating  many  thousand  I 
dollars.   One  of  the  creditors  waa  the  plain- 
tiff In  this  case,  the  amount  of  Its  claim  being  I 
$1,087.81.  After  the  Brown  ft  Franklin  Com-  { 
pany  had  failed,  a  meeting  ot  Its  creditors  i 
was  held  at  Macon,  Ga.,  on  or  about  October  | 
27,  1894,  and  there  were  present  or  repre- 
sented  at  that  meeting  many  different  cred- 
itors, representing  claims  that  aggregated 
many  thousand  dollars.   Among  those  pres- 
ent, and  among  the  most  active  of  the  cred-  , 
Itors  In  getting  up  this  meeting,  was  Bagan,  | 
a  member  of  plaintiff's  firm,  with  full  author-  j 
Ity  to  act  for  plaintiff.   At  the  meeting  he  | 
advocated  an  acceptance  of  a  compromise  of 
BO  cents  on  the  dollar  by  the  creditors,  which  j 
settlement  was  agreed  to  by  them  and  by  H. 
M.  Franklin,  who  was  acting  In  behalf  of  I 
tiw  Brown  ft  FrankUn  Company.  The  meet- 


ing then  adjourned,  wttti  flie  nnd«eatandlng 
that  the  setttement  was  agreed  to  If  carried 
Into  effect  by  the  Brown  ft  Franklin  Com- 
pany wlttiln  the  next  few  days  Immedlatdy 
thereafter;  but  after  this  adjournment  Ba- 
gan took  FrankUn  off  private,  and  threat- 
ened to  break  up  the  settlement  unless  bia 
firm  (plaintiff  herein)  got  100  cents  on  tlie  dol- 
lar, assuring  FrankUn  that,  unless  hia  firm 
did  get  100  cents  on  the  dollar,  he  (Bagan) 
could  and  would  break  up  the  setUement; 
and  he  promised  Franklin  that  If  he  would 
give  him  notes  for  $300.  and  pay  htm  the 
balance  of  the  50  cents  (amounting  to  $243,901 
In  money,  thus  makli^  the  entire  100  cents 
on  the  dollar  for  plaintiff,  be  (Bagan)  would 
assist  him  in  carrying  out  the  settlement 
with  the  other  creditors,  and  would  keep  the 
giving  of  the  notes  and  the  payment  of  tikis 
money,  in  excess  of  the  compromise  agreed 
on,  secret  from  them,  and  help  him  in  every 
way  possible  In  the  matter.  I>'^anklin,  being 
very  anxious  to  settle  up  the  entire  business, 
and  being  alarmed  at  the  threats  of  Ragan 
alwut  breaking  up  the  settlement,  waa  forced 
to  comply  with  the  demands  of  Bagan,  and  In 
accordance  therewith  did  give  to  plaintiff 
the  notes  sued  on.  and  pay  to  It  $243.00  in 
money,  which  belonged  to  H.  M.  Franklin 
and  a  B.  Brown  IndlvlduaUy  and  jointly. 
These  were  the  notes  sued  on  in  this  ease. 
The  payment  of  the  money  was  kept  seem 
from  all  the  other  creditors  both  by  Franklin 
and  Bagan.  Defendants  alleged  that  Ragin 
continued  to  use  hli  Inflnoice  with  the  other 
creditm  to  get  them  to  stand  to  prom- 
ise, stIU  coacenlittg  from  them  the  fact  that 
hie  firm  was  to  get  100  cents  oa  the  dollar. 
A  few  days  after  the  giving  of  the  notes  and 
payment  ct  the  mon^,  tbe  settlranent  was 
carried  taito  ^eet;  plaintiff  stUl  making  It 
to  appear  to  Oie  other  creditors  that  the  Bvh- 
ett-Rldkcr-Iiagan  Company  were  only  getting 
fiO  cents  on  tiie  dollar,  like  the  balance,  and 
BtlU  keeping  secret  the  ezlstoica  these 
notes  and  the  payment  of  the  money.  On  ac- 
count of  these  facts  It  waa  claimed  Id  the 
answer  that  the  notes  sued  on  were  abeo- 
lotely  fraudulent  and  void,  and  they  farther 
pmyed  to  recover  hack  the  cuh  paid  to  tht 
E^alntiff.  An  oral  demurrer  waa  made  1^ 
plaintUFs  counsel  to  strike  that  part  of  de- 
fendants' plea  in  which  tliey  pleaded  aa  a 
set-off  the  cash  paid  plaintiff  over  and  above 
the  demand  of  plaJntiff  against  them;  and 
this  demurrer  the  court  sustained,  to  which 
judgment  defendants  filed  their  exceptiomi 
pendente  Ute,  and  allege  error  thereon  In  the 
main  bill  of  exceptimia. 

The  case  then  proceeded  to  trial,  and  the 
following  is  substantially  the  testimony  in- 
troduced in  behalf  of  the  defendants:  On 
September  26.  1894,  the  Brown  ft  Franklin 
Company  made  an  assignmeut  to  J.  M. 
Brown,  assignee.  On  October  18;  1894^  there 
waa  a  receiver  appointed  by  the  United 
States  court  to  take  charge  of  the  assets 
of  this  concern  and  wind  it  np.  The  cozb- 
pany  was  Indebted  to  the  Everett-Ridley- 
Bagan  Company,  of  Atlanta.  In  the  mam  ot 
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91.0S7.81;  and  Willis  Bagan,  of  plalntlfTs 
firm,  came  down  to  see  defendants  after  the 
receiver  had  been  appointed,  and  suggefited 
m  settlement  Tbe  ease  was  set  for  a  final 
bearing  about  November  26tli  of  the  same 
year.  After  Bagan  went  back  to  Atlanta, 
H.  M.  FrankUn,  of  tbe  defendant  corpora- 
tion, went  to  Atlanta  and  saw  him  there, 
and  Bagan  agreed  to  accept  50  cents  on  the 
dollar  for  his  claim.  Franklin  found  be 
could  raise  the  money  to  pay  50  cents.  The 
final  meeting  of  the  creditors  was  had  Id 
Macon  about  October  29th,  in  the  office  of 
Hardeman,  Davis  &  Turner,  and  all  the  oth- 
er  creditors  agreed  to  accept  50  cents  on  the 
dollar  for  their  claims.  After  the  adjourn- 
ment of  the  meeting,  Bagaa  took  Franklin 
aside,  and  told  him  that  he  would  not  ac> 
cept  50  cents  on  the  dollar,  but  had  to  have 
100  cents  on  the  doUar  for  his  claim.  He 
advocated  the  settlement  publicly,  but  he 
said  he  would  have  to  have  100  cents  on  the 
dollar,  or  he  would  break  up  the  settle- 
ment Defendants  were  not  familiar  with 
the  practice  in  the  United  States  court  and 
Franklin,  who  was  acting  for  the  company, 
had  a  dreed  of  that  court,  and  feared.  If  he 
did  not  pay  to  Bagan  what  be  asked  lor  his 
firm,  it  would  break  up  the  other  settle* 
ment  and  very  much  against  his  will  be  ac- 
cepted his  proposition  and  agreed  to  It- 
gave  him  a  check  for  the  cash,  $243.90,  and 
three  notes,  of  $100  each,  for  the  balance, 
which  were  sued  on  In  this  case.  Franklin 
further  testlQed  that  he  paid  pialntUTs  B^ 
tomeys,  Hardeman.  Davis  ft  Turner,  the 
SO  per  cent  agreed  upon  In  tbe  compromise 
by  the  creditors.  Hardeman,  Davis  ft  Turn- 
er represented  the  other  creditors  also. 
Xhey  got  60  cents  on  the  dollar  for  all  their 
etliw  creditors.  Bagan  had  telegraphed  to 
the  witness  Franklin  to  come  to  Atlanta, 
and  this  vaa  the  reason  be  vent  there  to 
see  him.  Began  advised  tbe  creditors  to 
take  60  cmts  on  the  dollar  tor  tlwir  claims, 
and  told  them  he  was  only  getting  SO  cents 
on  tbe  dollar  for  his.  Tbe  creditors  bad 
another  meeting  at  tbe  office  of  Hardeman, 
D^Tla  ft  Turner,  and  Bagan  made  at  this 
meetlag  a  statement  to  everybody,  publicly, 
that  be  was  getting  60  cents  on  the  dollar. 
He  did  not  say  anything  in  Atlanta  about 
getting  these  notes,  but  told  witness  that 
after  getting  to  Macon.  "He  said,  if  we 
would  give  these  notes,  he  would  help  us 
In  the  settlement"  Another  witness,  C.  E. 
Brown,  testified:  That  he  was  Interested  in 
the  concern  of  the  Brown  &  Franklin  Com- 
pany. Was  present  when  Bngan  came  to 
TenniUe.  Bagan  was  tbe  first  man  to  men- 
tion settlement  and  said  be  would  settle  at 
60  cents  on  the  dollar.  He  said,  if  the 
Brown  &  Franklin  Company  would  pay  that 
be  would  do  all  be  could  to  get  the  other  cred- 
itors to  accept  it  There  was  also  testimony 
that  the  accounts  against  these  defendants 
after  the  settlement  were  transferred  to  J. 
D.  Franklin,  but  It  does  not  appear  that  he 
knew  anything  about  It  and  there  was  evi- 
dence to  the  effect  that  there  vaa  no  consld- 


eratkn  therefor.  Anotbar  vttneM,  B.  D. 
Brans,  testified:  That  In  tbe  fall  of  1804 
be  vaa  couna^  tor  tbe  Brown  ft  Franklin 
Company.  That  after  the  filing  of  the  UU 
In  the  United  States  court,  negotiations  fw 
settlement  were  opened  up  by  H.  M.  Frank- 
lin with  plaiutlfTs  attorneys  In  that  case. 
At  his  Instance,  witness  went  with  him  to 
Macon,  and  had  an  interview  with  Harde- 
man, Davis  &  Turner,  at  their  office,  re- 
specting the  settlement  of  the  pending  liti- 
gation. Bagan  was  in  Macon  at  the  time, 
and  witness  thinka  he  was  present  at  the 
settlement  repres«itlng  his  firm.  One  Leon- 
ard was  also  present  representing  Inman, 
Smith  ft  Co.  The  minds  of  all  parties  met, 
and  It  was  agreed  that  the  litigation  should 
be  settled  upon  the  payment  by  defendants 
of  50  cents  on  the  dollar  and  the  court  costs. 
The  50  cents  was  to  be  received  by  creditors 
In  full  settlement  of  their  claims.  Tbe  par- 
ties to  this  settlement  ae  witness  remem- 
bers, were  Bagan  (representiDg  tbe  Everet1> 
Bldley-Bagan  Company),  Leonard  (represent- 
ing Inman,  Smith  ft  Oo.),  Hardeman,  Davis 
&  Turner  (representing  the  plaintiffs  In  tbe 
bill),  Franklin,  and  witness.  Witness  saw 
Ragon  and  Franklin  have  several  interviews, 
Bagan,  by  bis  actions.  Impressed  witness  as 
assisting  in  larlnglng  about  the  settlement 
and  he  understood  that  the  Bverett-Bidley- 
Bagan  Company  was  to  receive  in  settlement 
of  Its  claim  the  same  as  all  the  other  cred- 
itors. He  did  not  know  any  better  until  the 
Bverett-Bidley-Bagan  Company  sent  him  the 
notes  for  coUectitMi,  and  witness  told  them 
he  was  disqualified  from  representing  them. 
There  was  testimony  introduced  in  behalf 
of  plaintiff,  and  some  conflict  In  the  evi- 
dence of  Rsgan  and  the  witness  Franklin; 
Bagan  claiming  that  he  told  Franklin  when 
he  came  to  Atlanta  that  he  would  not  take 
less  than  100  cents  on  the  dollar  for  his 
claim.  There  was  testimony  tending  to 
sbow  be  was  not  a  party  to  the  compromlae 
agreement  with  the  creditors.  He  admitted, 
however,  that  he  did  not  inform  hie  own 
attorneys  that  he  bad  received  anything  at 
all  on  his  claim  in  addition  to  tbe  60  per 
cent,  that  had  been  paid  to  his  attome^ 
and  be  tboogl^  tbey  undentood  be  vaa 
getting  only  60  cents  on  tbe  dollar. 

After  the  close  of  tbe  evidence  and  chuge 
of  the  court  tbe  jury  returned  a  yerdlct 
for  plaintiff  for  $300  and  interest  coats  of 
suit  and  attorney's  fees,  whereupon  defend 
ants  made  a  motion  tm  a  new  trial,  and  to 
the  Judgment  of  tbe  court  overmllng  this 
motion  they  except 

1,  2.  We  think  the  court  erred  In  stistalD> 
ing  the  demurrer  of  counsel  for  plaintiff  be- 
low to  defendants'  plea  seeking  a  recovery 
of  the  cash  paid  to  plaintiff  over  and  above 
tbe  amount  agreed  upon  in  the  alleged  com> 
position  bad  between  tbe  credltms.  It  wlU 
be  seen  from  the  above  recital  that  there 
was  testimony  In  this  case  to  tbe  affect  that 
a  composition  was  entered  Into  among  vari- 
ous creditors  of  the  defendants  below;  that 
a  member  and  repxesentative  ^^^^|^ 
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firm  waa  active  In  bringing  abont  this  set- 
tlement, advised  a  compromise  of  GO  cents 
on  the  dollar,  used  his  Influence  with  other 
creditors  to  get  them  to  accede  to  It,  was 
present  at  the  public  meetings  had  by  these 
creditors  at  Macon,  and  left  the  Impression 
on  their  minds  that  he  was  willing  to  ac- 
cept 50  cents  on  the  dollar  for  the  claim  of 
his  firm.  -After  that  settlement  was  agreed 
on,  according  to  defendants'  testimony,  be 
saw  one  of  them,  who  was  representing  his 
company,  and  gave  him  to  understand  that, 
if  he  was  not  paid  100  cents  on  the  dollar, 
he  had  It  la  hts  power,  and  he  would  so  act 
as,  to  break  up  the  settlement.  This  repre* 
sentatlve  of  defendants  became  alarmed, 
fearing  the  litigation  In  the  United  States 
court,  and  It  was  developed  by  the  evidence 
that  that  litigation  sought  to  set  aside  a 
deed  of  certain  property  this  member  of  the 
company  had  made  to  his  wife,  the  evi- 
dence on  this  subject  showing  that  the  deed 
was  made  long  before  any  insolvency  of  the 
company;  and.  laboring  under  this  restraint 
and  fear,  he  finally  agreed  to  pay  plaintiff 
100  cents  on  the  dollar,  and  accordingly  gave 
the  notes  sued  on  in  this  case,  and  paid  be- 
sides that  the  cash  money  set  up  Id  the  plea 
of  offset  and  In  addition  to  that  paid  plain- 
tiff's atttKueys  the  50  per  cent  agreed  upon 
In  the  composition  by  the  creditors.  It 
seems  that  plaintiffs  even  kept  the  getting 
of  the  money  and  the  notes.  In  addition  to 
the  SO  per  cent  paid  under  the  compromise, 
secret  from  their  atttnneys.  Und«r  this 
state  of  facta,  this  agreement  had  between 
plaintiff  and  defendants  was  manifestly  null 
and  void  as  between  the  parties  tbnnselves. 
It  Is  contended,  however,  by  connael  for  de- 
foidant  In  error,  that  these  partfes.  In  nego- 
tiating a  settlement  with  the  plaintiff  by 
which  they  recelTed  more  than  the  amount 
agreed  upon  and  aec^>ted  by  otba  creditors, 
so  far  as  the  cash  payment  was  concwned, 
were  In  pari  ddlcto,  and  that  therefore  de- 
fendants were  not  entitled  to  recover  back 
this  money  they  had  paid  to  plaintiff;  bnt 
we  do  not  think  this  transaction  falls  vdth- 
In  the  general  principle  of  law  that  when 
parties  are  In  pari  delicto  a  court  of  law  or 
equity  will  leave  them  where  It  finds  them. 
The  Inflnoice  brought  to  bear  upon  defend:- 
ants,  under  their  testimony,  was  In  the  na- 
ture of  duress;  tiie  defendanta  being  at  a 
great  disadvantage,  and  being  reluctantly 
forced,  as  It  were,  to  accede  to  plaintiff's 
demands.  While  we  do  not  know  that  this 
Identical  question  has  been  made  before  this 
court  In  the  history  of  Its  adjudications,  yet 
we  think,  under  well-established  autiiority, 
that  these  transactions  are  void  between  the 
parties  themselves,  and  that  the  debtor  In 
such  a  case  can  recover  back  even  money 
paid  by  him  In  furtherance  of  such  a  fraud- 
ulent scheme.  In  6  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  p.  394,  it  Is  declared:  "Any  advan- 
tage obtained  by  any  creditor  In  any  agree- 
ment of  composition  without  the  knowledge 
and  consent  of  all  the  other  parties  to  the 
composition  Is  a  fraud  on  the  other  credit- 


ors, and  renders  the  composition  void  as  to 
those  Innocent  creditors."  A  vast  amount 
of  authority  is  cited  ui>on  that  principle. 
But  the  same  principle  has  been  announced 
by  our  court  In  Woodruff  v.  Saul,  70  Ga. 
271  (SyL,  point  1).  On  pages  396  and  39T 
of  the  same  volume  of  the  EncyclopedfA  of 
I>aw  It  is  declared:  "Any  agreement  for 
such  a  secret  preference  of  any  creditor  Is 
voidi  and  will  not  be  enforced  by  the  courts, 
on  the  ground  that  such  agreement  Is  fraud- 
ulent and  to  enforce  It  would  be  against 
public  iKtllcy.  Notes  and  securities  given 
under  such  secret  agreement  are  void  be- 
tween the  original  parties  and  third  parties 
who  take  them  subject  to  equities.  Money 
paid  under  a  secret  agreement  as  an  induce- 
ment to  the  credit)^  to  sign,  or  In  excess  of 
his  claim  under  the  ctmiposltlon,  may  be 
recov«red  back  by  the  debtor,  as  the  law  re- 
gards the  payment  as  having  been  made  un- 
der duress."  Under  each  of  the  principles 
the  author  cites  a  large  number  ot  au- 
thorities from  England,  Oanada,  and  many 
states  tiiroughont  this  Union.  In  Stem- 
burg  V.  Bowman,  103  Mass.  825,  It  was  held: 
"Promissory  notes  given  by  a  debtor  to  his 
creditor  for  twice  the  amount  really  due, 
for  the  purpose  of  enabling  that  creditor  to 
obtain  a  larger  dlvldmd  nnd«r  a  compod- 
tion  deed  between  the  debtor  and  all  his 
creditors,  are  void  as  betweoi  tiie  parties 
to  them."  In  WllUs  t.  Uorria,  63  Tex.  4S&. 
It  was  held:  "When  a  composition  agree- 
ment has  been  made  between  a  debtor  and 
all  his  creditors,  to  pay  them  each  In  dis- 
charge of  his  debt  a  specified  per  centam  of 
the  amount  owing.  In  a  designated  time, 
and  there  Is  a  secret  agreement  between  the 
debtor  and  one  of  the  creditors  tiiat  the 
debtor  shall  execute  fafs  note  for  the  unpaid 
balance  of  his  original  debt  and  nth  note 
Is  executed.  Its  payment  cannot  be  enforced, 
for  it  la  tainted  with  the  fraud  of  the  aecret 
agreement"  See  the  same  principle  an- 
nounced in  Morrison  v.  Schleslnger,  10  Tnd. 
App.  665,  38  y.  E.  498.  In  the  opinion  In 
that  case,  on  page  669,  10  Ind.  App..  and 
page  494,  38  N.  E.,  it  Is  announced:  'at  Is 
also  the  law  that  the  debtor  himself  may 
set  up  the  fraud  In  defense  of  en  action  on 
the  secret  agreement."  A  number  of  au- 
thorities are  therein  cited  to  sustain  this 
proposition.  See,  also,  Russell  ▼.  Rogers'.  !*> 
Wend.  479.  In  Bean  v.  Brookmlre,  2  Pill. 
108,  2  Fed.  Cas.  p.  1132.  it  was  declde.1: 
"Secret  preferences  paid  as  inducements  to 
obtain  signatures  of  creditors  to  composition 
deeds  can  be  recovered  by  the  debtor  him- 
self, or  by  injured  creditors,  or  by  an  as- 
signee In  bankruptcy  who  represents  both 
debtor  and  creditor.  Such  recovery  may  be 
at  law  or  In  eqalty."  In  the  opinion  In  that 
case,  on  pages  116,  116,  2  DUl.,  and  page 
1134,  2  red.  Cas.,  It  Is  announced:  "The 
rules  of  law  respecting  the  good  faith  to  be 
observed  by  all  who  unite  in  a  composition 
agreement  are  well  known  and  well  set- 
tied,  and  rest  upon  the  soundest  p<dlcy  and 
upon  the  clearest  prindplea  of  eqalty,  corn- 
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merclal  morality,  and  fair  dealing.  The 
temptation  to  obtain  undue  or  secret  ad- 
vantages iB  80  great  that  the  necessity  for 
the  severe  rules  which  have  been  declared 
by  the  courts  to  repress  It  Is  undeniable. 
All  must  be  open  and  fair.  If  a  creditor, 
appealed  to  oy  his  debtor,  malies  it  a  condi- 
tion of  his  uniting  In  a  composition  that  he 
Shalt  have  any  advantage  not  enjoyed  or 
made  known  to  the  others,  the  transaction 
cannot  stand  either  at  la#  or  In  equity.  It 
Is  a  fraud  nptm  creditors,  and  they  can  avoid 
It.  It  Is  treated  as  oppression  or  duress 
towards  the  debtor,  and  he  defftnd 
against  any  promise  to  pay  made  under 
such  drcomstances,  or,  if  be  has  actually 
paid,  he  may  recover  back  titie  amount,  as 
the  law  does  not  consider  the  parties  as  be- 
ing in  pari  delicto,  nor  regard  the  payments 
thus  made  as  -  voluntary,  and  allows  such 
recovery  on  grounds  of  public  policy." 
Quite  a  number  of  authorities  are  dted  to 
sustain  these  principles.  See,  also,  Brad> 
■liaw  V.  Bradstaaw,  9  Mees.  ft  W.  28;  Cross- 
ley  T.  Moore.  40  N.  J.  Law,  27,  where  the 
same  principle  was  decided,  and  where  It 
was  Jield  that  money  paid  by  tlie  debtor  un- 
der such  an  agreement,  where  a  composition 
has  beoi  made  by  creditors.  In  excess  of  the 
diw  proportiim  of  such  creditor's  debt,  may 
be  recovered  baclt;  unless  It  be  paid  under 
such  circumstances  as  to  be  regarded  In  law 
as  a  Toluntory  payment  The  jury  in  that 
case  found  that  It  was  not  a,  voluntary  pay- 
ment, and  the  court  held  that  they  were  Jus- 
tified In  this  finding;  that  the  money  was 
obtained  by  coerclim  exercised  by  means  of 
the  situation  of  the  parties.  In  tnnd  of  the 
other  creditors;  and  that  the  money  was 
paid  under  the  same  compulsion.  The  tes- 
timony in  the  present  case  introduced  In 
behalf  of  defendants  we  think  certainly 
makes  out  as  strong  a  case  of  coercion.  The 
court  therefore  erred  In  sustaining  the  de- 
murrer to  that  portion  of  the  answer  which 
seeks  a  recovery  back  of  money  thus  paid 
by  the  debtor  to  the  creditor,  the  amount 
claimed  being  within  its  Jurisdiction. 

S.  Comment  is  unnecessary  on  the  proposi- 
tion announced  In  the  third  headnote,  as  its 
correctness  will  bear  truth  upon  its  face. 

4.  One  among  the  grounds  In  the  amended 
motion  for  a  new  trial  Is  the  following:  "Be- 
cause the  court  committed  error  in  charging 
the  Jury  as  follows:  The  court  charges  you 
that  merely  an  agreement  on  the  part  of  a 
creditor  to  receive  less  than  his  debt  is  not  a 
binding  agreement;  that  is,  if  the  Everett- 
Rldley-Ragan  Company  had  stated  that  they 
would  take  fifty  cents  on  the  dollar,  they 
would  not  be  bound  by  that  agreement' 
Movants  allege  that  this  charge  was  errone- 
ous: (1)  Because  It  was  entirely  Inappli- 
cable to  the  facts  of  this  case.  (2)  Because 
its  tendency  was  to  confuse  and  mislead  the 
Jury  as  to  the  real  issue  involved.  (3)  Be- 
cause It  Is  not  a  correct  statement  of  the  law; 
the  law  bdng  that  the  Bverett-Bldley-Bagan 
Company  would  have  been  bound  to  accept 
30  S.E.-R2 


fifty  cents  on  the  dollar  If  they  by  their  ac- 
tions induced  other  creditors  to  accept  fifty 
cents  on  the  dollar,  and  had  publicly  agreed 
to  enter  Into  composition  for  that  amount" 
We  think  the  criticism  of  counsel  on  the 
charge  of  the  court  Is  entirely  Just  It  Is 
true,  as  a  general  rule  of  law,  that  a  creditor 
is  not  bound  by  an  agreement  to  take  less 
than  his  debt,  unless  It  has  been  executed 
by  the  payment  of  the  moqey,  or  the  giving 
of  additional  security,  or  the  substitution  of 
another  debtor,  or  smne  other  new  consid- 
eration. This  question  was  thoroughly  dis- 
cussed in  Stewart  v.  Langston,  108  Ga.  290^ 
80  8.  EL  8S.  See  opinion  of  the  writer,  on 
page  282  et  seq.,  103  Ga.,  and  page  88,  80  8. 
EL  While  this  principle  was  In  that  case 
recpgnlied  as  a  general  rule  of  law.  It  was 
further  annonnced:  "It  Is  equally  as  w^ 
established  that  a  contract  is  binding  wtam 
It  forms  a  part  ot  a  composition  In  which 
Mveral  creditors  Join,  mutually  agreeing,  on 
account  of  the  embarrassed  or  Insolvent  con- 
dition of  their  common  debtor,  to  forbear 
pressing  their  claims  to  the  full  amount  and 
to  release  their  debtor  on  payment  of  a  certain 
pcnrtion  of  his  Indebtedness.  The  new  con- 
sideration which  alters  Into  and  supports 
such  an  agreement  Is  the  undertaking  of  the 
other  creditors  to  give  up  a  pordon  of  their 
daims.'*  See  authorities  therein  dted  and 
quoted.  That  was  a  case  Involving  a  com- 
position agreonent  between  credltOTs  and 
their  common  debtor.  It  was  there  held  that 
"an  offer  by  the  debtor  to  pay  one  of  the 
creditors  the  amount  due  him  In  accordance 
with  the  agreement  after  all  the  others  have 
received  their  pro  rata  part  In  full  settlement 
of  their  claims,  constltotes  a  legal  tender  of 
the  debt  due  such  creditor."  It  does  not  fol- 
low that  all  the  creditors  of  a  debtor  should 
necewirlly  enter  into  such  composition,  bnt 
all  who  do  so  are  bound  by  the  agreement. 
See  the  quotation  In  that  case  on  page  202, 
103  Ga.,  and  page  30.  30  S.  E.,  from  the  case 
of  Brown  v.  Famham,  48  Minn.  3U,  SI  N. 
W.  377,  where  it  Is  stated,  "The  composition 
deed  is  an  agreement  between  the  creditors 
and  the  defendant  which  Involves  rights  and 
Interests  common  to  all  creditors  who  Join 
in  it"  In  the  present  case  there  was  evi- 
dence to  show  that  all  the  creditors  entered 
into  the  composition,  though  some  testimony 
tended  to  show  that  a  few  did  not  E}vi- 
dently  the  bulk  of  the  creditors  entered  into 
It  Including  all  those  who  were  parties  to  the 
suit  In  the  United  States  court,  which  was 
the  basis  of  the  compromise  and  composition 
of  the  creditors,  and  which  suit  was  dis- 
missed in  consequence  of  such  settlement 
We  think  the  charge  was  not  applicable  to 
this  case,  and  that  the  court  should  have  sub- 
mitted to  the  jury  a  determination  of  the 
question  as  to  whether  or  not  plaintiffs  had, 
by  their  conduct  and  declarations  made 
through  their  representative,  entered  into  this 
composition  which  was  Iiad  with  the  other 
creditors,  or  Induced  and  persuaded  the  cred- 
itors to  enter  Into  It  and  created  the  InvRS- 
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ston  that  ihej  would  enter  Into  It  themselres 
and  settle  at  SO  cents  on  the  dollar.  He 
■honld  hare  cbargred  that  >ach  an  agreement, 
notwithstanding  It  was  an  agreement  to  take 
tees  than  the  amount  at  their  debt,  was  bind- 
ing upon  every  creditor  who  entered  Into  it, 
and  a  secret  agreement  to  take  more  from  the 
debtor,  unknown  to  the  other  creditors,  was 
a  fraud  upon  them,  and  would  render  the 
notes  sued  upon  void,  as  without  consider- 
ation, and  would  entitle  the  defendants  to 
recover  the  cash  pleaded  as  an  offset  An- 
other ground  In  the  motion  excepts  to  the 
following  charge  of  the  court:  "It  Is  the 
contention  of  the  plaintiffs  In  this  case  that 
he  made  no  such  misrepresentation,  but  on 
the  contrary,  stated  all  along  that  be  was  en- 
titled to  one  hundred  cents  on  the  dollar,  and 
that  It  was  finally  agreed  among  himself  and 
certain  members  of  the  Brown  &  Franklin 
Company  that  Itagan  was  to  sell  Everett- 
Ridley-Ragan  Company's  debt  to  Mr.  J.  D. 
Jtraulilln,  a  kinsman  of  certain  members  of 
the  Brown  &  Franklin  Company,  and  that  he 
was  to  receive  one  huhdred  cents  on  the  dol- 
lar for  the  debt  of  the  Brown  &  Franklin 
Co.,— a  portion  In  cash,  and  these  notes  rep- 
resenting the  balance.  If  you  find  that  to 
be  the  truth  of  the  case,  then  Everett-RIdley- 
Ragan  Company  ought  to  recover."  Movants 
allege  that  this  charge  was  erroneous:  "(1) 
Because  It  bad  a  tendency  to  confuse  and 
mislead  the  Jury  as  to  the  real  Issue  In- 
volved. (2)  Because  It  Is  not  a  correct  state- 
ment of  the  law,  for  the  reason  that.  If  plain- 
tiff would  not  have  been  entitled  to  recover 
In  tbe  event  the  accounts  bad  been  marked 
settled,  then  they  would  not  have  been  en- 
titled to  recover,  although  tbe  accounts  were 
transferred  to  J.  D.  Franklin,  If  the  transfer 
to  Franklin  was  not  a  transfer  for  value  and 
bona  fide,  and  one  on  which  Franklin  could 
have  successfully  enforced  the  demand  of 
plaintiffs  against  the  Brown  &  Franklin  Com- 
pany. (3)  Because  the  submission  by  the 
court  of  plalntlfTs  contention  In  this  matter 
of  tbe  transfer  to  J.  D.  Franklin,  without 
submitting  tbe  contention  of  the  defendants 
In  reference  thereto,  was  misleading  and  was 
liable  to  confuse  the  Jury,  and  was  unfair  to 
movants."  It  would  seem  from  the  allega- 
tions In  the  motion  that  tbe  court  very  strong- 
ly stated  the  contention  of  the  plaintiff,  and 
In  no  part  of  bis  charge  did  be  state  the  con- 
tention of  the  defendants  upon  the  same  Issue. 
It  Is  a  well-settled  rule  of  law.  If  the  Judge 
undertakes  to  state  the  contention  of  one 
party,  he  should  also  state  the  contention  of 
the  other;  antj,  while  It  need  not  necessarily 
appear  In  the  same  connection,  yet  bis  charge 
ought  somewhere  to  fairly  state  it.  Rail- 
way Co.  v.  FIndley.  76  Ga.  311  <Syl.,  point  3); 
Small  v.  Williams,  87  Ga.  682,  IS  S.  B.  689 
fSyl.,  point  2).  Another  ground  In  the  mo- 
tion was  that  the  court  erred  in  charging  tbe 
Jury  as  follows:  "If  you  were  to  Qnd  from 
the  evidence  In  this  case  that  E^rerett-Rtdley- 
Ragan  Company  had  deceitfully  and  know- 
ingly deceived  other  creditors,  and  got  them 


to  acc^  leas  than  Everett-Blffiey-Ragaa 
Company  received,  then  I  chaige  you  that 
the  law  would  estop  bim,  tcx  the  reason  that 
the  law  does  not  become  a  party  to  any  de- 
celt"   Objection  was  made  to  this  on  tbr 
ground  that  It  is  not  a  fair  statunent  of  the 
law.   We  think  tbe  charge  ImpUes  that  Bv- 
erett-Rldley-Ragan  Company  must  be  guilty 
of  a  moral  fraud,  and  that  it  was  ealculated 
to  mislead  tbe  Jury  by  leading  them  to  infer 
that  tbe  defendants  were  llat>Ie  unless  such 
moral  fraud  had  been  perpetrated  by  plain- 
tiffs.  Under  the  contention  of  tbe  defend- 
ants, supported  by  their  testimony,  In  view 
of  all  the  authorltlea  to  which  we  have  called 
attention,  and  tbe  principles  of  law  tbereln 
announced,  we  do  not  think  the  moral  qual- 
ity of  the  conduct  of  plaintiffs  or  ttieir  np- 
reaentatlve  In  the  transactions  complained 
of  In  the  answer  Is  necessarily  Involved.  If 
they  are  guilty  of  the  conduct  claimed,  they 
are  guilty  of  legal  fraud,  which  would  ef- 
fectually render  null  and  void  the  entire 
transaction.    For  Instance,  as  contended  by 
counsel  for  idalntlffs  In  error.  If  the  plaintiffs 
below,  even  without  intention  to  deceive  any- 
body, had  changed  their  minds  as  to  accept- 
ing the  50  cents  on  the  dollar,  but  after  no- 
tifying the  other  creditors  that  they  would 
accept  that  much,  and  agreeing  to  the  com- 
position had  by  tbe  others,  failed  to  notify 
them  of  the  change  in  their  Intention,  by 
taking  cash  and  notes  for  the  balance  of  thetr 
debt,  they  would,  nevertheless,  tmder  tbe 
law,  be  unable  to  collect  the  notes  sued  npon. 
and  would  be  liable  for  the  cash  paid  then 
over  and  above  the  60  cents  on  the  dollar. 
This,  to  say  the  least     It,  would  be  a  legal 
frand,  nndor  tlie  iMrlndples  of  law  herein 
announced. 

In  the  light  of  this  record,  and  what  Is 
herein  laid  down  as  the  principles  of  law  ap- 
plicable to  the  present  case,  we  think  these 
rulings  and  charges  of  the  conrt  necessitate 
the  grant  of  a  nev  trlaL  Judgment  re- 
versed. AH  ttie  JuBtlees  ctmcmrlng,  exc^ 
LUUPKIN.  P.  J.,  dlsqualiaed. 


BARKWICLL  et  al.  v.  MARION. 
(Supreme  Court  of  South  Carolina.    Aug.  1% 
1900.) 

JUDICIAL  NOnCB-^UDGBS— TBRH  OF  COURT- 
JUDICIAL  CIRCUIT—ORDER  OP  COORT 
— SlGNATURS~DiaCRBTION. 

1.  The  court  will  take  Judicial  notice  that  a 
certain  person  is  the  judge  of  a  particular  Jndi* 
clal  circuit  within  tbe  state. 

2.  The  conrt  will  take  Jndldal  notice  that 
a  particular  circuit  judge  was  regularly  assign- 
ed to  hold  court  In  a  certain  circuit  within  a 
state  at  a  certain  time. 

3.  The  court  will  take  judleial  notice  that  a 
certain  day  was  the  first  day  for  the  holding  of 
a  session  of  court  In  a  pardoUar  judicial  ci>^ 
cuit  within  the  state. 

4.  The  court  will  take  Judldsl  notice  that  a 
certain  county  within  a  state  is  embraced  Id  a 
particular  Judicial  circuit. 

6.  The  fact  that  a  presidioa  judge  appoidt 
tbe  words  "circuit  juage"  to  nla  sigaatiire  te 
an  order  will  not  aflrect  nia  jnrisdlctlim. 
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6.  The  court  his  discretioD  to  order  a  refer- 
once  to  take  testimony  pending  ft  motion  for 
the  Bubmiseion  of  the  iHiies  to  a  jury  nnder  a 
rule  of  court 

Appeal  from  common  pleas  drcnlt  court  of 
Gbftrleston  county;  George  W.  Gage.  Judg& 

Salt  by  Joseph  W.  Barnwell,  as  trustee  and 
IndlTldnally.  and  aa  agent  and  guardian,  and 
others,  a^nst  Sophia  Frances  Bheppard 
Marion.  From  an  order  of  reference  to  take 
testimony,  defendant  appeals..  Affirmed. 

For  former  opinions,  see  32  S.  B.  813,  and 
33  S.  E.  719. 

The  order  of  reference  Is  as  foUowa: 

"Due  notice  of  the  motion  for  an  order  of 
reference  having  been  given  Id  this  ease  on 
September  20,  1899.  and  the  time  and  place 
for  bearing  the  same  having  been  changed, 
by  a  consent  order  dated  September  2tith  in 
said  year,  to  this  day  and  place:  Now,  on 
motion  of  plalntifTB*  attorneys,  no  opposition 
being  made  thereto.  It  is  ordered  that  It  be 
referred  to  Q.  Harbert  Sass,  one  of  the  maa- 
ters  of  said  court,  to  take  the  testimony  is 
the  above  ease  preparatory  to  the  hearing  of 
the  case  on  the  merits,  and  that  be  report  the 
same  at  tbe  next  term  of  said  court;  this  or- 
der to  be  without  prejudice  to  any  of  defend* 
ant's  rights  to  another  mode  of  trial  of  the 
issues  first  mentioned  In  die  notice  of  motion 
served  by  defendant  upon  plaintiffs*  attorneys 
on  March  16,  1898,  as  to  the  comndssiona  of 
the  trustee  and  counsel  fees  under  the  rnort* 
gage  mentlmed  In  the  complaint  herein.  And 
it  is  further  ordered,  In  view  of  the  expres- 
sion of  the  supreme  court  in  the  opinion 
rendered  In  this  case  upon  tbe  last  appeal 
therein,  that  the  maater  do  forthwith  proceed 
to  take  sncb  testimony,  with  a  view  to  an 
early  r^ort,— at  least  ten  days  before  the 
sitting  of  said  court" 

Defendant  filed  uceptlons  as  ft^ows; 

"U)  His  honor.  Circuit  Judge  Georga  W. 
Gage,  being  judge  of  the  Sixth  circuit  had 
no  Jurisdiction  at  chambers  at  Monks  Comer, 
In  the  county  of  Berkeley,  hi  the  First  clrcnlt, 
on  the  lltb  October,  1888,  to  i«sb  the  said 
order  of  reference  to  master;  the  Judge  of 
the  First  circuit  being  then  within  the  Umlts 
of  the  First  circuit  In  Charleston  county. 
(2)  His  honor.  Circuit  Judge  George  W.  Gage, 
being  Judge  of  the  Sixth  circuit  had  no  Ju> 
rlsdicUon  at  chambers  at  Honks  Corner,  In 
the  county  of  Berkeley,  In  the  First  circuit, 
to  pass  the  said  order  of  reference  to  a  maa- 
ter, while  there  was  pending  the  motion  of 
defendant  served  March  10,  1899,  for  Issues 
to  Jury  under  twenty-eighth  rule  of  circuit 
court  to  be  heard  before  the  court  of  com- 
mon pleas  for  Charleston  county  under  said 
rule.  <3)  HUi  honor.  Circuit  Jndge  George 
W.  Gage,  erred  In  granting  at  chambers  said 
order  of  reference  to  tbe  master,  while  there  1 
was  pending  tbe  motion  of  defendant  served 
March  16,  1899,  for  Issues  to  jury  under 
twenty-eighth  rule  of  circuit  court,  to  be 
beard  before  the  court  of  common  pleas  for 
Charleston  county  under  said  rule.  (4J  His 
bonor.  Circuit  Judge  George  W,  Gage,  erred 


In  granting  at  chambers  said  order  of  refer- 
ence to  the  master,  and  thereby  compelling 
defendant  to  give  her  testimony  on  all  Issuea 
before  the  master,  while  there  was  pending 
the  motion  of  defendant,  served  March  IQb 
1889.  for  certain  issues  to  Jury  nnder  twenty- 
eighth  rule  of  circuit  court  to  be  heard  before 
tbe  court  of  common  pleas  tor  Charleston 
county  under  said  rule." 

Bryan  &  Bryan,  for  appellant  Langdon 
Oheves  and  J.  W.  Barnwell,  for  respondents. 

McIVER.  C.  J.  This  Is  an  appeal  from 
an  order  granted  by  bis  honor.  Judge  Gage,  at 
Mo0k8  Corner,  on  the  11th  of  October,  1888, 
and  filed  on  tbe  12th  of  October,  1888.  This 
order  Is  set  out  In  tbe  "case,"  and  should  be 
incorporated  by  the  reporter  In  his  report  of 
the  cas^  together  with  the  exceptions  there- 
to. It  seems  that'thls  order  was  made  at 
the  time  and  place  mentioned  In  pursuance  of 
a  consent  order  previously  made  by  Judge 
Gage  on  the  20th  of  September,  1898,  upon 
the  motion  of  Messrs.  Bryan  St  Bryan,  at- 
torneys for  defendant  with  the  consent  of 
plalntlfTs'  attorneys,  postponing  the  hearing 
of  the  motion  for  the  order  ^pealed  from, 
on  account  of  the  absence  of  Mr.  J.  P.  K. 
Bryan,  who  waa  especially  charged  with  the 
conduct  of  tbe  case,  from  the  state,  and  or- 
dering "that  the  bearing  of  Uie  said  motion 
be  postponed  until  10  o'clocJc  a.  m.  on 
Wednesday,  October  11,  1899.  and  be  heard 
at  the  court  house  of  Berkeley  county,  at 
Monks  Comer,  hi  state  aforesaid,  before  me." 
It  seems  that  on  the  16th  of  March,  U89. 
tbe  attorneys  for  defendant  had  given  notice 
of  a  motion,  under  tbe  provlsloiu  of  section 
274  of  tbe  Code,  for  the  trial  of  cert^n  is- 
sues of  fact  to  be  tried  by  a  Jury,  which  mo- 
tion was  still  pending  when  the  order  aj^ 
pealed  from  was  granted.  These  issues  ol 
fact  as  stated  in  the  frame  of  the  order  ac- 
companying the  notice  of  the  motion  for  the 
trial  by  a  Jury  of  such  ismes.  are:  (1)  Wheth- 
«  the  defendant  "la  liable  tm  any  sum  for 
commissions  of  trustee  tmder  said  mortgage 
mentioned  In  the  comploJtet  and.  If  so.  what 
sumr*  (2)  Whether  the  defendant  "Is  liable 
for  any  sum  for  attorney's  fees  under  said 
mortgage  mentioned  in  the  comphiint,  and, 
if  so.  what  sum  7*  It  may  also  be  stated  that 
It  appears  from  the  "case"  that  the  action 
In  this  case  was  for  the  foreclosure  of  a 
mortgage  on  real  estate  situate  In  the  connty 
of  Charleston,  and  was  Instituted  In  tbe  court 
of  common  pleas  for  that  county,  and  Is  now, 
and  since  tbe  2d  of  Febmary,  1808,  has  been, 
docketed  on  calendar  2  of  that  court. 

The  first  exception  was  manlfestiy  taken 
under  a  misconception  of  tbe  fact;  for  there 
la  not  only  nothing  m  tbe  "case"  to  show 
that  Judge  Benet  was  within  the  limits  of 
the  First  circuit,  where  this  case  was  pending, 
at  tbe  time  the  order  appealed  from  waa 
granted,  but,  on  tbe  contrary,  the  telegram 
from  Judge  Benet  printed  In  tbe  "case."  does 
show  that  he  waa  not  In  the  First  <drcalt  at 
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that  time;  and.  as  counsel  for  aroellant 
makes  no  allusion  In  Us  ar^nment  to  the 
first  exception,  we  presume  it  has  been 
abandoned,  but,  whether  abandoned  or  not, 
It  certainly  cannot  be  sustained. 

The  other  ezcq?tlons  raise  but  two  points, 
which  are  thus  stated  In  the  argument  of 
counsel  for  ^>pellant:  "(1)  That  his  honor, 
Ofarcult  Judge  Oeo^  W.  Oage,  being  Judge 
of  the  Sixth  drcnlt  had  no  Jurisdiction  at 
chambers  at  Monks  Comer,  county  of  Berke- 
ley, in  the  First  circuit  on  the  lltfa  of  Octo- 
ber. ISOe,  to  pass  the  nder.  (2)  That  the  cUt- 
cult  Judge,  George  W.  Gage,  could  not  com- 
pel Qie  defendant  to  give  her  testimony  on 
all  the  Issues  before  the  master  while  there 
was  pending  her  motion  for  Issue  to  the  July, 
under  twenty-eighth  rule  of  the  court" 

Before  considering  these  points.  It  may  be 
as  well  to  notice  the  position  taken  by  coun- 
sel for  respondents,  that'  the  order  In  ques- 
tion Is  not  appealable,  for  the  purpose  of 
avoiding  any  misapprehension,  and  prevent- 
ing this  case  tTom  becoming  a  precedent.  In 
the  first  place,  the  order  appealed  from 
was  practically  a  consent  order.  As  1b  stated 
above,  It  appears  In  the  "case"  that,  on  the 
day  appointed  for  bearing  the  motion  for  an 
order  of  reference  to  take  the  testimony,  the 
order  of  the  26th  of  September.  1899,  was 
granted,  on  the  motion  of  Messrs.  Bryan  A 
Bryan,  attorneys  for  defendant  with  the  con- 
sent of  the  attorneys  for  the  plalntlflfs,  where- 
by the  hearing  of  such  motlm  was  postponed 
until  the  11th  October,  1889,  and  it  was 
ordered  that  the  same  be  heard  at  the  court 
house  of  Berkeley  county,  at  Monks  Comer; 
and  to  this  order  Is  appended  a  formal  con- 
sent In  these  words:  "We  consent  Bryan 
&  Bryan."  And  It  also  appears  In  the  order 
appealed  from  that  when  the  motion  was 
heard  and  granted,  at  the  place  and  on  the 
day  thus  appointed,  It  was  recited  that  no 
opposition  was  made  thereto.  In  the  second 
place,  the  order  was,  simply,  "to  take  the 
testimony  In  the  above  case  preparatory  to 
the  hearing  of  the  case  on  the  merit"  which 
decides  nothing,  and  ordinarily  was  certainly 
not  appealable.  We  are  very  much  Inclined 
to  hold  that  the  order  Is  not  appealable. 
But  as  the  appeal  Is  based  upon  what  are 
claimed  to  be  jurisdictional  grounds,  we  will 
waive  this  objection,  and  assume,  for  the  pur- 
poses of  this  case  only,  that  the  order  In 
question  Is  appealable.  We  will  therefore 
proceed  to  consider  the  two  points  presented 
by  counsel  for  appellant  In  their  argument 
here. 

The  first  point  rests  upon  two  assumptions 
of  fact:  (1)  That  Judge  Gage  was  the  Judge 
of  the  Sixth  circuit;  and  (2)  that  the  order 
was  granted  at  chambers.  And  neither  of 
these  facts  appear  In  the  "case,"  as  prepar- 
ed for  argument  here.  This  alone  would  be 
destructive  of  appellant's  first  point.  But  we 
are  unwilling  to  rest  our  conclusion  upon 
that  ground,  for  the  reason  that  there  are 
certain  ftcts  of  which  this  court  will  take 
Judicial  wMsB,  one  of  which  Is  that  his  honor. 


Judge  Gage,  Is,  and  was  at  the  time  i» 
granted  the  order  anw&led  from,  the  Jadge 
of  the  Sixth  Judicial  circuit  But  this  Is  sot 
the  fHily  fact  of  wbldi  this  court  will  take 
Judicial  notice  In  this  casa   1  GreenL  Bv.  c. 
2, 1 4,  where  the  general  doctrine  on  the  sub- 
ject Is  stated.  See,  also,  3  Greenl.  Ev.  f  289. 
As  Is  said  In  12  Am.  ft  Eng.  Bnc.  Law  ait 
Bd.)  p.  182:   "The  terms  of  snbordintte 
courts  and  the  extent  at  their  Jurisdiction,  ss 
pnivlded  by  law.  are  Judicially  noticed  by  ap- 
pelate courts  having  their  authoritT'  withtai 
tbe  same  territOTlal  Umlti.  •  «   •  Coarti 
will  also  take  Jndldal  notice  of  th^  own  r«> 
oid  and  officers,  of  the  manner  and  extent  of 
Ihelr  Jurisdiction,   *  «  •  whether  a  Judg^ 
fflent  was  rendered  in  vacation,  *   *   *  tiie 
terms  of  courts,"  besides  a  great  many  <Aber 
matters.   So^  In  2  Am.  ft  Eng.  Enc  Law  (2d 
Ed.)  p.  173,  It  Is  said:  'rFhe  court  wIU  take 
Judicial  nodce  of  an  almanac."  And  In  ooe 
of  the  notes  to  that  passage  It  Is  said:  "Tbe 
almanac  In  such  cases  Is  used  like  a  statute, 
—not  strlckly  as  evidence,  but  for  the  pu^ 
pose  of  refreshing  tbe  memory  of  the  comt 
and  Jury."   See,  also,  to  same  effect  Wilson 
V.  Van  Leer.  127  Pa.  St  871,  17  AtL  1097. 
as  reported  in  14  Am.  St  Rep.  854,  where 
the  subject  is  discussed  and  the  aathoritiea 
are  cited.   Deriving  our  knowledge  from 
these  sources  of  Information,  this  court  wIU 
take  Judical  notice  of  the  following  facts: 
That  Judge  Gage  was  and  Is  the  jud|;e  of  tbe 
Sixth  Judicial  circuit;  that  In  pursuance  of 
the  statute  he  was  regularly  assigned  to  hold 
the  court  of  tbe  First  Judicial  circuit  at  the 
third  session  thereof  In  the  year  1899;  tbst 
the  day  on  which  the  order  In  qneetlon  was 
signed,  to  wit  the  lltb  of  October.  1890.  was 
the  first  day  appointed  by  law  for  holding  the 
court  of  common  pleas  for  Berkeley  county, 
at  Mc«iks  Comer,  during  that  month  of  that 
year;  and  that  Berkeley  county  is  one  of  the 
counties  embraced  in  tbe  First  circuit  Under 
these  facts,  it  is  quite  clear  that  by  virtue  of 
the  provIslMis  of  sections  2248  and  2249  of 
the  Bevised  Statutes  of  1893,  Judge  Gage  bad 
Jurisdiction  to  make  the  <M*der  appealed  from. 
—especially  where,  as  in  this  case,  the  time 
and  place  for  hearing  the  motion  were  fixed 
by  consent  of  the  parties.   The  point  made 
In  the  argumrat  as  to  the  dhrtJnctlon  between 
the  "circuit  Judge"  and  the  "presiding  Judge," 
even  if  properly  raised  by  the  exceptions,  is 
not  tenable.   As  we  have  seen.  Judge  Gage 
was  the  presiding  Judge  at  the  court  of  com- 
mon pleas  for  Berkeley  county  at  the  time  the 
order  was  granted,  and  certainly  the  mere 
fat;t  that  he  appended  to  his  name  the  words 
"circuit  Judge"  cannot  have  the  effect  of  d^ 
priving  him  of  Jurisdiction  to  grant  the  order 
appealed  from.   The  first  point  made  bj  ap- 
pellant must  therefore  be  overruled. 

The  second  point  Is  that  the  defendant 
could  not  be  compelled  "to  give  her  testlmoar 
on  all  the  issues  before  tbe  master  wUle 
there  was  pending  her  motion  for  issues  to 
the  Jury,  under  twenty-eighth  mle  of  conit-" 
We  are  unable  to  sea  that  this  point  prcaenti 
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any  qnestlon  oC  law.  Both  ot  tbe  mottoni 
iam  well  that  of  tlie  defendant  as  tliat  rab- 
mltted  by  tbe  plaintiffs)  w»e  addressed  to  tbe 
discretion  of  tbe  court;  and  tbe  circuit  court 
might,  In  the  exerdae  of  its  discretion,  take 
any  course  that  might  seem  best  calculated 
to  promote  the  speedy  and  proper  bearing  of 
the  case;  and,  so  far  from  there  being  any 
abuse  of  discretion  on  the  part  of  Judge  Gage, 
we  think  the  course  he  adopted  was  best  cal- 
culated to  promote  the  ends  of  Justice,  and 
DO  error  can  justly  be  Imputed  to  him  In  so 
doing.  Indeed,  it  seems  to  us  that  tbe  case 
of  Bank  t.  Fennell,  55  B.  C.  878,  83  S.  E.  486, 
cited  by  counsel  for  respondents.  Is  condu- 
slTe  of  this  case;  for  we  are  unable  to  ap> 
predate  the  distinction  sought  to  be  drawn 
by  counsel  for  an>ollant  between  that  case 
and  this.  As  we  understand  it,  the  only  Is- 
sues remaining  to  be  detenntned  in  this  case 
were  as  to  the  amount  due  on  the  debt  se- 
cmred  by  the  mortgage  sought  to  be  fore- 
closed, and  certainly  tbe  two  Issues  which 
defendant  asked  to  have  submitted  to  a  Jury 
(or  trial  both  Involved  that  inquiry.  The 
Judgment  of  this  court  Ir.  that  the  order  ap- 
pealed from  be  affirmed;  and.  In  view  of  the 
fact  that  this  is  the  third  appeal  In  this  case, 
all  luTolTlng  preliminary  questions,  and  de- 
laying a  trial  on  the  merits,  the  clerk  of  this 
court  is  hereby  direded  to  send  down  the  re- 
ndttltur  forthwith. 


SOUTHEBN  nSB  INS.  CO.  r.  KNIGHT. 

(Supreme  Court  of  Georgia.    July  10.  1900.) 

INSURANCB  —  PROOFS  OF  LOSS  —  IRON-SAFB 
CLAUBB— INVBNTOST— BRBAOH  OF  CON- 
DlTIONa-^IONSUIT. 

1.  Where  a  policy  of  fire  insurance  set  forth 
rariouB  reqiiiremeDtB  and  conditions,  a  tIoIb* 
tioQ  of  which  by  tbe  insured  would  operate  as 
a  forfeiture  of  tbe  policy,  and  the  same  also 
coDtalued  a  stipulation  reqnIrinR  the  insured  to 
furnish  proofs  of  loss  wltBin  80  days  after  the 
fire,  but  did  not  make  failure  to  do  bo  a  ground 
of  forfeiture,  and  where,  under  the  terms  of 
the  policy,  the  insurer  was  not  liable  to  make 
pajment  until  after  60  days  from  tbe  receipt  of 
such  proofs  of  loss,  the  policy  further  provid- 
ing that  no  suit  thereon  should  be  brought,  un- 
less commenced  witbin  12  months  after  tbe  fire, 
heU  that,  if  the  Insured  famiBbed  tbe  required 
proofs  of  loss  In  time  for  at  least  60  days  to 
elapse  between  the  date  upon  which  they  were 
furnished  and  tbe  expiration  of  the  IZ-months 
limitation,  the  policy  was  not  forfeited  by  a 
failure  to  furnish  such  proofs  within  60  days 
after  the  fire  occurred. 

2.  "An  invoice  of  gooda  purchased  fa  not  an 
inventory  of  stock,  to  be  produced  under  the 
Iron-safe  clanse  of  a  Are  policy." 

8.  A  policy  of  fire  insurance,  tbe  consideration 
for  which  is  a  premium  payable  iu  a  gross 
sma,  is  entire  and  indivisible,  though  the  con- 
tract inanres  different  classes  of  property  in 
separate  amounts.  It  followa  from  this  that 
where  such  a  policy  Insured  both  a  building  and 
a  stock  of  merchandise  therein  contained,  and 
provided  tbat,  in  the  event  the  Insured  failed 
to  take  an  Inventory  of  tbe  gooda  at  a  time 
spedfled)  "this  po1t<^  shall  be  null  and  void 
from  Buch  date,"  a  breach  of  this  stipulation 
avoided  the  insurance  on  the  boilding  as  well  as 
on  the  stock  of  goods. 


4.  The  plaintiffs*  testimony  showing  affirm- 
atively tbat  they  had  failed  to  comply  with  the 
stipulation  mentioned  In  the  foregoii^  note,  a 
motion  to  nonsuit  should  hare  been  sustained. 

Little,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  A.  B. 
Calhoun,  Judge. 

Action  by  M.  A.  &  li.  L.  Enl^t  against  the 
Southern  Fire  Insurance  Company.  Judg- 
ment for  plaintiffs.  Defendant  brings  error. 
Reversed. 

W.  I.  Heyward,  for  plaintiff  In  error,  Jas. 
E.  Hhies,  for  defendants  In  error. 

COBB,  J.  M.  A.  &  Li  L.  Enlght  broaght 
suit  agalnat  the  Southern  Fire  Insurance 
Company  upon  a  policy  of  fire  Insurance. 
The  case  came  on  for  trial,  and  at  the  conclu- 
sion of  tbe  testimony  for  the  plaintiffs  the 
defendant  made  a  motion  for  a  nonsuit,  which 
the  court  overruled.  The  case  proceeded  to 
trial,  and  resulted  In  a  verdict  for  the  plain- 
tiffs. The  defendant  brings  the  case  here 
upon  a  bill  of  exceptions  assigning  error  upon 
the  refusal  of  the  court  to  grant  a  nonsuit 

1.  The  policy  which  was  the  foundation  of 
tbe  action  contained  a  clause  which  provided 
that,  "if  fire  occur,  the  Insured  shall  give 
Immediate  notice  of  any  loss  thereby.  In 
writing,  to  this  company,  *  *  •  and 
wltbln  sixty  days  after  tbe  Are,  unless  such 
time  Is  extended  in  writing  by  this  company, 
shall"  furnish  proofs  of  loss,  of  a  designated 
character.  While  It  api>ears  from  the  evi- 
dence that  proofs  of  loss  had  been  submitted 
to  tbe  company  before  suit  was  brought,  they 
were  not  subniitted  until  after  the  expiration 
of  60  days  from  the  date  of  the  fire,  and  the 
time  for  their  submission  was  not  extended 
by  the  company.  The  defendant  contends 
that  the  failure  on  tbe  part  of  the  insured  to 
furnish  the  proofs  of  loss  witbin  the<  time 
specified  In  the  policy  predndes  a  recovery 
thereon.  It  has  been  often  held,  and  may 
now  be  considered  as  settled  law,  tbat  If 
there  Is  an  express  stipulation  in  a  policy  of 
fire  insurance  that  the  furnishing  of  proofs  of 
loss  within  a  speciaed  time  shall  be  a  condi- 
tion precedent  to  a  recovery,  or  that  a  fail- 
ure to  submit  the  proofs  wltbln  the  time 
limited  In  the  policy  shall  forfeit  the  same, 
such  failure  on  tbe  part  of  the  Insured  will 
be  fatal  to  his  right  to  recover.  See  13  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  828.  notes  7  and  8. 
There  is  not  In  the  policy  Involved  in  tbe 
present  investigation  either  a  stipulation  that 
the  furnishing  of  proofs  of  loss  within  60 
days  shall  be  a  condition  precedent  to  a  re- 
covery, or  that  the  failure  so  to  do  shall 
operate  as  a  forfeiture  of  tbe  policy.  While 
the  decisions  of  the  American  courts  are  not 
entirely  uniform  on  this  question,  tbe  current 
of  authority  seems  to  be  that  Id  the  absence 
of  a  stipulation  providing  tbat  the  furnishing 
of  the  proofs  witbin  a  designated  time  shall 
be  a  condition  precedent  to  recovery,  or  that 
the  failure  to  submit  tbe  proofs  within  such 
time  sliall  work  a  forfeiture  of^the  policy. 
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the  talhire  so  to  do  will  operate  simply  to 
postpone  the  right  of  the  insured  to  brli^ 
a  suit  untH  after  he  has  furnished  the  proofs 
of  loss  required  by  the  policy.  This  results 
from  the  fomlliar  rule  that  forfeitures  are 
not  favored,  and  that  a  contract  will  not  be 
construed  to  work  a  forfeiture  unless  It  Is 
manifest  that  it  was  the  Intention  of  the  par- 
ties that  it  should  have  that  effect  Etope- 
dally  would  this  be  applicable  In  the  case  of 
a  contract  of  Insurance  which  contains  many 
conditions,  a  failure  to  perform  which  are 
expressly  stated  to  operate  as  a  forfeiture  of 
the  contract,  and  which  Is  silent  as  to  the 
effect  to  be  given  to  a  failure  to  perform  the 
condition  relating  to  the  furnishing  of  proofs 
of  loss  within  a  specified  time.  The  policy  Is 
prepared  by  the  insurer,  and  therefore  must 
be  construed  moat  strongly  against  him.  Mr. 
Joyce,  in  his  work  on  Insurance  (volume  4. 
I  32^),  thus  states  the  rule  with  reference 
to  the  failure  to  furnish  the  required  proofs 
within  the  time  designated:  "If  a  policy  of 
Insurance  provides  that  notice  and  proofs  of 
loss  are  to  he  furnished  within  a  certain  time 
after  loss  has  occurred,  but  does  not  impose 
a  forfeiture  for  failure  to  furnish  them  within 
the  time  prescribed,  and  does  Impose  for- 
feiture for  a  failure  to  comply  with  other  pro- 
visions of  the  contract,  the  Insured  may,  it  Is 
held,  maintain  an  action,  though  he  does  not 
furnish  proofs  within  the  time  designated, 
provided  he  does  furnish  them  at  some  time 
prior  to  commencing  the  action  upon  the  pcJI- 
Icy.  And  this  has  been  held  to  be  true  even 
though  the  policy  provides  that  no  action 
can  be  maintained  until  after  a  full  compli- 
ance with  all  the  requirements  thereof." 
The  above  quotation  and  the  decision  made 
in  the  present  case  will  be  found  to  be  sup- 
ported by  the  following  cases:  Steele  v.  In- 
surance Co.  (Mich.)  B3  N.  W.  514,  18  L.  R.  A. 
SH;  Hall  V.  Insurance  Co.  (Sllch.)  51  N.  W. 
524;  Tubba  v.  Insurance  Co..  84  Mich.  648, 
48  N.  W.  296;  Rynalskl  v.  Insurance  Co.,  96 
Mich.  395,  55  N.  W.  981;  Insurance  Co.  v. 
Brown  (Ky.)  29  S.  W.  813;  Vangindertaelen 
V.  Insurance  Co.,  82  Wis.  112.  51  N.  W. 
1122,  83  Am.  St  Rep.  29;  Flatley  v.  Insur- 
ance Co.,  95  Wis.  618,  70  N.  W.  828;  Kahn- 
weller  v.  Insurance  Co.  (C.  C.)  57  Fed.  5G2; 
Insurance  Co.  v.  Downs,  90  Ky.  236,  13  S. 
W.  SS2:  Insurance  Ass'n  v.  Evans,  102  Pa. 
St  281:  Taher  v.  Insurance  Co.  (Ala.)  26 
South,  252;  Rheims  v.  Insurance  Co.,  39  W. 
Vn.  672,  20  S.  E.  670;  Shell  v.  Insurance  Co., 
60  Mo.  App.  644;  Insurance  Co.  v.  Mattlng- 
ly.  77  Tex.  162,  13  S.  W.  1016. 

It  not  being  Indispensable  to  a  recovery 
on  the  policy  that  the  proofs  of  loss  should 
be  submitted  within  60  days,  the  question 
arises  as  to  what  lapse  of  time  will  preclude 
the  plaintiffs  from  furnishing  proofs  of  loss 
and  asserting  a  liability  under  the  policy. 
The  answer  to  this  Is  that  If  the  plaintiffs 
failed  within  a  reasonable  time  after  loss 
to  furnish  the  proofs  of  loss,  their  right  to 
make  the  proof  would  be  gone,  and  their 
right  to  recover  on  the  policy  would  conse- 


qnentiy  be  at  an  cmd.  What  would  1>e  a  rea^ 
Bonable  time  Is  to  be  determined  by  the  pe- 
culiar facts  of  each  case,  and  in  determining 
this  qnestlon  a  valid  stipnlation  In  fbe  policy 
Hut  no  suit  should  be  brought  thereon  after 
13ie  lapse  of  a  glvoi  time  should  be  taken 
Into  consideration.  The  policy  me&  on  In 
this  case  prorides  that  **no  suit  or  aetfcm  oa 
ttiis  poUcy  for  a  recovery  of  any  dalm  shall 
be  snstalnable  In  any  court  of  law  or  equity 
until  after  full  complfanee  by  the  Inmired 
with  all  the  foregoing  requirements,  nor  un- 
leea  commenced  within  twelve  months  after 
the  Are.**  A  stlpulstlon  of  UiUi  character 
has  been  held  by  Oils  court  to  be  -valid. 
Brooks  V.  Insurance  Ca,  90  Oa.  116.  24  8. 
E.  906,  and  cases  cited;  Graham  r.  Insur- 
ance Co.,  106  Oa  840,  82  S.  EL  679.  Tbe 
policy  contains  a  further  stipulation  that 
"the  loss  shall  not  become  payable  until  six- 
ty days  after  the"  proofs  of  loss  have  been 
furnished,  as  each  of  these  sttpniatlons  la 
valid,  the  Insured  must  In  any  event  have 
submitted  their  proofs  of  loss  In  such  a  time 
that  at  least  tJO  days  would  elapse  between 
the  date  of  the  submission  of  such  proofs 
and  the  time  that  suit  should  be  brangbt 
under  the  stipulation  that  suits  to  enforce 
the  policy  must  be  brought  within  12 
months  from  the  date  of  the  fire.  In  this 
connection,  see  Steele  r.  Insurance  Co.,  su- 
pra; Insurance  Co.  v.  Downs,  supra;  Insur- 
ance Co.  V.  Evans,  supra;  Rheims  v.  Insur- 
ance Co.,  supra.  The  proofs  In  the  present 
case  having  been  submitted  more  than  GO 
days  befwe  the  expiration  of  12  months 
from  the  date  the  fire  occurred,  the  court 
properly  refused  to  grant  the  nonsuit  on  ac- 
count of  a  failure  to  submit  the  ptoots  with- 
in the  time  fixed  In  the  policy,  as  It  was  a 
question  for  the  Jury  whether  a  reasonable 
time  for  furnishing  the  proofs  had  elapsed 
between  the  date  the  fire  occurred  and  the 
date  that  the  proofs  of  loss  were  submitted. 

This  ruling  Is  not  In  conflict  with  any  for- 
mer decision  of  this  court  A  number  of  de- 
cisions of  this  court  can  be  found  where  the 
court  dealt  with  the  case  as  If  the  failure 
to  submit  proofs  of  loss  within  the  time 
specified  in  the  policy  would  preclude  a  re- 
covery thereon,  and  there  Is  In  the  language 
used  In  some  of  the  opinions  expressions 
which  would  indicate  that  the  Judges  writ- 
ing the  same  entertained  the  view  that  sudi 
a  failure  would  bar  a  right  of  recovery;  but 
a  careful  examination  has  failed  to  disclose 
any  case  decided  by  this  court  where  this 
question  was  squarely  presented  for  deci- 
sion and  necessary  to  be  decided.  Some  qf 
these  decisions  which  are  apparently  In  con- 
flict with  the  ruling  now  made  will  be  re- 
ferred to,  as  well  as  others  which  are  appar- 
ently In  Hue  with  the  present  rnllng,  al- 
though, as  has  been  said,  none  contain 
authoritative  rulings  on  the  question.  In  In- 
surance Co.  T.  Sparks,  62  Ga.  187,  It  was 
held  that  an  amendment  to  the  petition  suf- 
ficiently alleged,  as  against  a  general  demnr- 
tet,  that  an  absolute  refusal  to  pay  was 
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within  tbs  time  limited  for  preliminary  proof 
of  loss;  it  being  stated  that  no  subsequent 
refusal  would  operate  as  a  waiver  of  such 
proof.  In  speaking  of  the  amendment,  Mr. 
Justice  Jaclcson  says:  "Besides,  the  eCTe^ 
and  true  Intent  ttiereof  seem  to  be  that  the 
refusal  was  within  the  time.  Inasmuch  as 
the  allegation  is  that  thereby  the  proofs 
were  waived;  these  proofs  having  to  be 
made  in  this  tima"  It  having  been  held 
that  the  allegation  was  that  the  refusal  was 
within  the  60  days.  It  was  not  necessary  in 
that  case  to  determine  what  would  have 
been  the  ^ect  of  a  refusal  after  60  days, 
and  therefore  what  is  said  on  that  subject  is 
clearly  obiter.  In  addition  to  this,  an  ex- 
amination of  the  record  in  that  case  dis- 
closes that  there  was  no  time  specified  In 
the  policy  in  which  preliminary  proofs  must 
be  submitted.  The  only  reference  in  the  pol- 
icy to  the  phrsse  "sixty  days"  Is  that  the 
policy  shall  not  be  payable  until  60  days 
after  notice  and  proof  of  loss,  and  the  policy 
in  terms  provided  that  the  proof  of  loss 
should  be  furnished  "as  soon  as  possible" 
after  the  fire.  While  In  Insurance  Oo.  v. 
Vlnlng,  67  Ga.  661,  the  question  now  un- 
der consideration  was  not  at  all  involved, 
some  language  of  Mr.  Chief  Justice  Jackson 
rather  Indicates  that  the  ruling  now  made  Is 
correct  In  referrhig  to  the  two  policies  then 
under  consideration,  be  says.  In  substance, 
that,  even  if  nothing  equivalent  to  an  abso- 
lute waiver  bad  occurred,  there  was  noth- 
ing in  the  policies  which  required,  their  for- 
feiture on  account  of  failure  to  fnrnlsh  pre- 
liminary proofs  of  loss.  In  Southern  Home 
Building  &  Loan  Ass'n  v.  Home  Ins.  Co., 
04  Ga.  X07,  21  S.  B.  376.  27  L.  R.  A.  844, 
Mr.  Justice  Simmons,  In  referring  to  a  stip- 
ulation in  reference  to  preliminary  proofs 
of  loss,  says  that  "It  was  a  condition  preced- 
ent to  the  payment  of  the  loss  that  the  proof 
of  loss  stipulated  for  should  be  made  out  and 
submitted  to  the  Insurance  company,  and 
within  the  time  stipulated."  The  question 
as  to  whether  the  time  stipulated  in  the  ltd- 
Icy  was  of  the  essence  of  the  contract  was 
not  at  all  involved  In  that  case;  the  sole 
question  being  whether  a  stipulation  In  a 
policy  of  flre  Insurance  which  declares.  In 
substance,  that  no  act  or  neglect  on  the  part 
of  the  mortgagor  wonid  defeat  tiie  Insnr^ 
ance,  so  far  as  the  Interest  of  the  mortgagee 
was  concerned,  would  dispense  with  the 
making  of  proofs  of  loss.  In  that  case  It 
did  not  appear  that  any  proof  of  loss  was 
submitted  by  either  the  mortgagor  or  the 
mortgage,  and  it  was  simply  held  that  ^e 
ivoofs  of  loss  must  have  been  submitted  by 
either  one  or  the  other.  In  Insurance  Co.  t. 
ElUngton,  84  Ga.  785,  788.  21  S.  E.  1006,  Mr. 
Justice  Simmons  says,  "One  of  the  condi- 
tions of  this  policy  declared  upon  was  that, 
if  the  property  should  be  destroyed  by  flre, 
the  Insured  should  furol^  the  Insurance 
company  with  prool!B  of  loss  within  a  speci- 
fied time."  The  question  as  to  the  effect  of 
the  failure  to  furnish  proofs  within  tbe 


time  specified  was  not  Involved  in  that  case, 
as,  upon  an  examination  of  the  facts  of  the 
case,  it  will  be  seen  that  It  turned  upon  the 
effect  of  on  absolute  refusal  to  pay,  which 
was  held  to  waive  the  necessity  for  making 
any  proofs  of  loss  at  all.  In  Insurance  Co. 
V.  Searles.  100  Ga.  97,  27  S.  E.  770,  it  was 
held:  "A  statement  made  by  such  an  agent 
to  the  insured,  within  the  time  during  which 
the  latter,  under  the  terms  of  the  policy,  was 
allowed  to  furnish  proofs  of  loss,  tliat  the 
company  declined  or  refused  to  pay  the  loss, 
will  amount  to  a  waiver  of  such  proofs; 
but,  where  proofs  of  loss  were  not  furnish- 
ed within  the  time  stipulated,  a  subsequent 
refusal  to  pay  would  not  be  such  a  waiver." 
The  question  as  to  whether  a  failure  to  fur- 
nish the  proofs  of  loss  within  the  time  speci- 
fied in  the  policy  would  work  a  forfeiture  of 
the  policy  was  not  directly  raised  in  that 
case,  and  the  aeclslon  was  based  merely  up* 
on  the  assumption  that  such  was  the  law. 
In  addition  to  this,  as  will  appear  from  the 
language  in  the  fifth  beadnote,  the  policy 
was  construed  as  meaning  that  a  failure  to 
furnish  the  proofs  within  the  time  limited 
would  vitiate  the  policy,  which  would  malte 
the  decision  directly  In  line  with  the  pr^nt 
ruling;  but  the  facts  will  show  that  this 
was  not  a  proper  construction  to  be  placed 
upon  the  policy,  as  the  language  used  In  the 
policy  in  that  case  was  exactly  the  same  as 
the  language  In  the  policy  involved  in  the 
present  case.  The  case  of  Graham  v.  Insur- 
ance Co.,  106  Ga.  840,  82  S,  W  S79.  does  not 
conflict  with  the  ruling  made  In  the  present 
case;  it  being  simply  held  that  when  a  poli- 
cy stipulated  that  no  suit  should  be  brought 
thereon  unless  commenced  before  the  expira- 
tion of  12  months  from  the  date  of  the  loss, 
and  that  the  company  should  have  60  days 
after  due  notice  and  satisfactory  proof  of 
loss  to  pay  the  policy,  there  could  be  no  re- 
covery on  such  a  policy  when  no  notice  of 
loss  was  givwx  until  such  a  time  that  60 
days  would  not  elapse  between  the  date  of 
ihe  notice  and  the  expiration  of  the  time  for 
bringing  suit  on  the  policy.  While  not  di- 
rectly In  point,  the  reasoning  of  the  decision 
Is  In  line  with  the  reasoning  upon  which  the 
present  ruling  Is  based. 

2.  The  policy  sued  on  contained  what  Is 
commonly  called  the  'iron-safe  clause."  That 
part  of  the  clause  which  Is  material  to  the 
present  lavesttgatlon  Is  In  the  following  lan- 
guage: "The  following  covenant  and  war- 
ranty Is  hereby  made  a  part  of  this  policy: 
(1)  The  insured  will  take  a  complete,  lt«o- 
Ized  Inventory  of  stock  on  band  at  least 
onoe  In  each  calendar  year;  and,  unless  sncb 
inventory  has  been  takesi  within  twelve  cal- 
endar months  priw  to  the  date  of  this  policy, 
one  Ahall  be  taken  In  detail  within  30  days 
of  issuance  of  this  policy,  or  this  policy  shall 
be  null  and  void  from  sncb  date,  and  vqjton 
demand  of  the  assured  the  unearned  pn- 
mium  from  sncb  date  shall  be  returned.  In 
the  event  of  f  ailnre  to  produce  each  *  *  • 
Inventories  for  the  inspection  of  this  ami- 
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paii7,  tbis  policy  shall  become  null  and  Told, 
and  Buch  failure  sliall  constitute  a  perpetual 
bar  to  any  recovery  thereon."  It  appears 
from  the  plaintiffs'  testimony  that  they  had 
not  taken  an  Inventory  of  the  stock  of  goods 
which  was  covered  by  the  policy  within  12 
months  prior  to  the  date  of  the  policy,  nor 
did  they  take  one  within  30  days  after  the 
date  of  Its  Issuance.  The  plaintiffs  Introduced 
evidence  tending  to  prove  that  the  insurance 
was  written  on  the  very  first  day  that  they 
opened  their  store,  and  that  they  had  on 
hand  that  day  the  Invoices  representing  all 
purchases  made  by  them,  and  that  every  arti- 
cle contained  In  the  Invoices  was  on  that 
d^  in  the  store,  and  that  they  exhibited  snch 
Invoices  to  the  agent  of  the  company  who 
wrote  the  policy.  It  Is  contended  by  the 
plaintiffs  that  this  was  at  least  a  substantial 
compliance  with  that  portion  of  the  Iron-safe 
clause  which  required  an  Invmtory,  and  that, 
as  lose  occurred  within  less  than  12  months 
from  the  date  the  policy  was  written,  they 
are  not  precluded  from  recovering  on  the  pol- 
icy merely  because  they  failed  to  take  an  in- 
ventory within  80  days.  A  clause  of  the  char- 
acter designated  in  the  policy  as  the  *iron- 
aafe  clause"  has  been  held  by  this  court  to 
be  valid,  and  to  constitute  a  warranty,  and 
not  a  mere  representation.  Insurance  Co.  v. 
Stubbs,  9S  Oa.  7B4,  27  S.  E.  180.  In  the  opin- 
ion In  that  case  Mr.  Chief  Justice  Simmons 
uses  this  language:  "This  clause  constitutes 
a  promissory  warranty.  It  binds  the  assured 
to  do  certain  things  for  the  protection  of  the 
Insurer,  and  Is  Important,  as  providing  a 
check  against  fraud  on  the  part  of  the  as- 
sured, and  a  mode  by  which  the  Insurer  may 
ascertain  for  Itself  the  extent  of  the  loss; 
and  the  compliance  of  the  assured  with  this 
part  of  the  contract  is  a  condition  upon  which, 
by  the  exiKss  terms  of  the  contract,  the  va- 
lidity of  the  policy  Is  made  to  depend."  The 
precise  question  presented  for  decision  Is 
whether  a  collection  of  Invoices  covering  ev- 
ery article  embraced  within  a  stock  of  mer- 
chandise on  a  given  day  Is  an  Inventory  of 
such  stock,  within  the  meaning  of  the  clause 
above  quoted.  In  other  words,  was  the  In- 
surer bound  to  treat  these  Invoices,  when  ex- 
hibited to  it  fls  an  Inventory  of  the  goods? 
An  Inventory  Is  "an  itemized  list  of  the  va- 
rious articles  constituting  a  collection,  estate, 
stock  in  trade,  etc.,  with  their  estimated  or 
actual  values."  Bla<^  Law  Diet  It  is  a 
"list,  schedule,  or  enumeration  in  writing, 
containing,  article  by  article,  the  goods  and 
chattels,  rights  and  credits,  and,  In  some 
cases,  the  land  and  tenements,  of  a  person  or 
persons."  Bout.  Law  I>lct.  "An  itemized 
list  of  goods  or  valuables,  with  their  estimat- 
ed worth;  apedflcally.  the  annual  account 
of  stock  t^en  In  any  butdness."  Webst.  Diet 
"A  list  or  catalogue  of  goods  and  chattels, 
containing  a  full,  true,  and  particular  descrip- 
tion of  each,  with  its  value,  made  on  various 
occasions,  as  on  the  sale  of  goods,  decease  of 
a  person,  storage  of  goods  for  safety,  etc.** 
Encyc.  Diet  "invoice"  lias  been  defined  to 


be:  "A  statement  on  paper  conconlng  iroods 
sent  to  a  customer  for  sale  or  on  approvaL 
It  usually  contains  the  price  of  the  goods  sent, 
the  quantity,  and  the  charges  upcm  them 
made  to  the  consignee."  E&cyc.  Diet.  "A 
list  or  account  of  goods  or  merchandise  sent 
or  shipped  by  a  merchant  to  bis  correspond- 
ent, factor,  or  consignee,  containing  the  par- 
ticular marks  of  each  description  of  goods, 
the  value,  charges,  and  other  particulars." 
Black,  Law  Diet  "A  list  sent  to  a  purchaser, 
factor,  consignee,  etc,  containing  the  items, 
together  with  the  prices  and  charges,  of  mer- 
chandise sent  or  to  be  sent  to  htm."  Stajid. 
Diet  A  single  Invoice  is  certainly  not  an 
inventory,  and  It  would  seem  to  follow  that  a 
collection  of  Invoices  would  not  be  an  Idtcd- 
tory.  It  may  be  that  a  collection  of  invoices, 
accompanied  with  a  written  statement  signed 
by  the  Insured,  that  the  invoices  embraced 
every  article  In  the  store,  and  the  actual  value 
of  each,  would  be  a  substantial  compliance 
vrlth  the  stipulation  In  the  policy;  but.  be 
this  as  It  may,  we  are  clear  that  the  Invoioes 
alone  are  not  sufficient  It  Is  too  late  at  the 
trial  for  the  Insured  to  show  that  the  In- 
voices contained  all  of  the  goods,  with  the 
actual  value  ot  each  article,  for  the  obvious 
reason  that  the  Insurer  would  have  a  right  to 
decline  to  receive  the  invoices  as  a  proper 
compliance  with  the  terms  of  the  policy;  and 
this,  of  course,  Is  the  true  test  as  to  their 
sufficiency.  An  invoice  Is  simply  a  writing 
showing  the  articles  sold,  with  the  selling 
price  of  each.  This  may  vary  greatly  from 
the  actual  value  of  the  articles.  That  prop- 
erty, Including  merchandise.  Is  often  bought 
and  sold  at  prices  which  do  not  at  all  repre- 
sent the  actual  value,  is  a  well-known  fact 
The  invoice  price  of  an  article  is  a  circum- 
stance to  be  considered  In  determining  what 
Is  Its  actual  value,  but  It  Is  far  from  conclu- 
sive In  the  question.  To  take  an  inventory, 
in  common  parlance.  Is  "to  take  stock";  that 
Is  to  say,  take  an  itemized  list  of  every  article 
in  the  store  at  the  time  of  the  Inventory,  with 
the  actual  value  of  each.  The  supreme  court 
of  Mississippi  iiad  before  It  a  similar  qne»- 
tion,  and  from  that  decision  the  second  head- 
note  preceding  this  opinion  Is  taken.  Home 
Ins.  Co.  V.  Delta  Bank,  15  South.  932.  Upon 
a  careful  examination  of  the  facts  of  Rol>- 
erts,  Willis  &  Taylor  Co.  v.  Sun  Mutual  Ins. 
Co.  (Tex.  Civ.  App.)  48  S.  W.  556,  the  ruling 
there  made  will  be  found,  also,  to  support  the 
decision  In  the  present  case.  The  failure  of 
the  plaintiffs  to  take  an  Inventory  aa  re- 
quired by  the  policy  prevents  a  recoTerr  by 
them,— at  least,  so  far  as  the  right  to  recover 
the  value  of  the  merchandise  lost  by  the  fire 
is  concerned. 

8.  The  policy  sued  on  In  the  present  case 
Insured  both  the  stock  of  goods  and  the 
building  in  which  it  was  contained.  The 
premium  due  upon  the  policy  was  a  gross 
sum.  The  qnestlon  arises,  therefore,  wheth- 
er the  breach  of  a  warranty  relating  solely 
to  tiie  goods,  and  which  preclude  a  recomy 
for  this  loss,  would  also  bar  a  reoovuy  for 
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tlte  Ion  ot  the  bnllding.  The  itlpulatlon 
prescribing  tbat  the  Inanred  must  take  au.ln- 
•vtsatatj  of  his  stock  proTldee  that  In  case 
of  taUure  so  to  do  "this  policy  shall  be  null 
and  void."  What  was  the  intention  of  the 
parties  wiUi  respect  to  the  question  Just 
above  stated?  If  this  intention  Is  to  be  de- 
rived from  the  lan^age  used,— and  it  must 
be.— It  would  seem  to  be  dear  that  the  con- 
tract was  entire  and  Indivisible,  and  that 
the  InreBch  of  a  condition  which  would  work 
a  forfeiture  would  avoid  the  entire  policy, 
and  not  simply  a  portion  thereof.  The  par- 
ties contracted  that  "the  policy"  should  be 
▼old  In  case  of  failure  to  comply  with  the 
Iron-safe  clanse.  The  policy  embraces  In- 
surance upon  both  the  building  and  Its  con- 
tents, and  the  premium  Is  payable  In  a  gross 
sum.  "If  the  conslderaticm  to  be  paid  Is 
single  and  entire,  the  contract  must  be  hdd 
to  be  entire,  although  the  subject  of  the 
contract  may  consist  of  several  distinct  and 
wholly  Independent  Items."  2  Pars.  Cent. 
*519.  It  was  competCTit  for  the  parties  to 
make  two  separate  and  distinct  contracts, 
one  covering  the  goods,  and  the  other  the 
building,  but  they  did  not  see  proper  to  do 
this.  They  combined  the  two,  and  made  the 
consideration  moving  towards  the  Insurer  a 
gross  sum.  They  further  provided  that  the 
contract,  not  a  part  of  it,  should  be  void  un- 
der certain  conditions.  It  may  perhaps 
seem  to  be  unreasonable  that,  simply  for  a 
failure  to  take  an  Inventory  of  the  stock  of 
goods,  the  plaintiffs  should  be  precluded 
from  recovering  the  value  of  the  building. 
Bnt  this  does  not  affect  the  question.  The 
question  is,  what  hare  they  agreed  upon? 
If  there  was  any  room  to  doubt  as  to  the 
Intention  of  the  parties,  that  construction 
which  Is  most  reasonable  and  most  conso- 
nant with  Justice  would  be  applied.  Bat 
there  Is  none.  The  parties  have  deliberately 
chosen  to  eater  Into  an  agreement  whereby 
the  policy  shall  be  forfeited  If  the  Insured 
falls  to  do  certain  things,  and  he  has  failed 
to  comply  with  his  agreement  In  such  a 
case  there  Is  bnt  one  thing  for  the  courts  to 
do,  and  tbat  is  to  enforce  the  agreement  as 
made.  The  question  as  to  whether  a  policy 
of  Insurance  such  as  Is  involved  In  the  pres- 
ent case  constitutes  a  separable  or  an  entire 
contract  Is  no  new  question.  It  has  been 
the  subject  of  numerous  decisions  by  the 
courts  In  this  country,  and  they  are  In  hope- 
less and  Irreconcilable  conflict  The  weight 
of  authority  Is  to  the  effect  that  the  contract 
is  entire,  and  tbat  the  breach  of  a  warranty 
which  relates  solely  to  one  class  of  proper- 
ty will  avoid  the  entire  policy.  If  the  con- 
tract so  provides.  Text  writers  of  great 
learning  and  ability  have,  after  reviewing 
the  decisions  on  both  sides  of  this  question, 
reached  the  conclusion  that  the  contract  Is 
indivisible.  We  quote  the  following  from  1 
Wood,  Fire  Ins.  p.  884:  "It  Is  difficult  to  un- 
derstand how  it  can  be  held  that  these  -con- 
tracts are  several,  when  a  gross  premium  Is 
paid  for  the  entire  Insurance.    The  court 


cannot  say,  as  a  matter  of  law,  neltber  can 
the  fact  be  shown,  that  the  insurer  would 
have  been  satisfied  to  take  the  risk  separate- 
ly at  the  same  premium.  By  consenting  to 
pay  a  gross  premium  for  the  insurance,  the 
assured  has  signified  his  willingness  to  let 
the  policy  stand  as  an  entire  contract,  sub- 
ject In  all  Its  parts  to  the  conditions  Impos- 
ed by  the  Insurer;  and  there  Is  neither  rea* 
son  nor  equity  in  permitting  the  assured, 
after  he  has  violated  one  of  the  conditions 
of  the  policy  as  to  a  part  of  the  risk,  to  turn 
around  and  say  tnat  this  condition  only  af- 
fected that  portion  of  the  risk  to  which  the 
breach  related."  Mr.  Ostrander,  after  an 
elaborate  review  of  the  decisions,  reaches 
the  conclusion  that  those  which  hold  the 
contract  to  be  entire  announce  the  sounder 
and  better  rule.  Ostr.  Fire  Ins.  |  23  et  seq. 
See,  also.  2  Joyce.  Ins.  $  1931;  1  May,  Ina. 
i  277.  In  support  of  the  views  herein  an- 
nounced, we  find  the  courts  of  last  resort  of 
Maine,  Wisconsin,  Maryland,  Minnesota,  Vir- 
ginia, New  Hampshire,  Massachusetts.  Yer- 
mont  Pennsylvania.  New  Jersey,  Michigan, 
Indiana,  Arkansas,  Iowa,  Alabama,  and  Con- 
necticut. It  would  not  be  profitable  here  to 
do  more  than  cite  the  decisions  of  these 
courts.  Reduced  to  their  last  analyses,  they 
simply  bold  tbat  the  premium  being  for  a 
gross  sum  evidences  an  intention  on  the  part 
of  the  parties  that  the  contract  should  be 
treated  as  entire,  and  that  the  intention  of 
the  parties,  when  ascertained,  must  be  en- 
forced. See  Richardson  v.  Insurance  Co.,  46 
Me.  394;  Barnes  v.  Insurance  Co.,  51  Me. 
110;  Hlnman  v.  Insurance  Co.,  36  Wis.  169 
(Syl.,  point  7);  Burr  v.  Insursnce  Co.,  84 
Wis.  76,  64  N.  W.  22,  36  Am.  St  Rep.  905; 
Insurance  Co.  v.  Assum,  5  Md.  165;  Bow- 
man V.  Insurance  Co.,  40  Md.  620;  Plath  v. 
Insurance  Co.,  23  Minn.  479;  Moore  v.  Insur- 
ance Co.,  28  Grat  SOS;  Baldwin  v.  Insur- 
ance Co.,  60  N.  H.  422;  Frlesmuth  v.  Insur- 
ance Co.,  10  Cush.  587;  Lee  v.  Insurance 
Co.,  8  Gray,  683;  Kimball  v.  Insurance  Co., 
8  Gray,  33;  McGowan  v.  Insurance  Co.,  54 
Vt  211;  Gottsman  v.  Insurance  Co.,  56  Pa. 
St  210;  Trustees  of  Fire  Ass'n  v.  William- 
son, 26  Pa.  St.  196;  Martin  v.  Insurance  Go. 
<N.  3.  Sup.)  31  AU.  213;  Insurance  Co.  v. 
Resh,  44  Mich.  55;  McQueeney  v.  Insurance 
Co.  (Ark.)  12  a  W.  498;  Garver  v.  Insurance 
Co.  (Iowa)  28  N.  W.  555;  Assurance  Co.  v. 
Stoddard  (Ala.)  7  South.  379  (Syl.,  point  5); 
Essex  Sav.  Bank  v.  Merlden  Fire  Ins.  Co. 
(Conn.)  17  Ati.  930.  It  Is  true  that  none  of 
the  cases  above  cited  dealt  with  a  breach  of 
the  Iron-safe  clause,  but  In  many  of  them 
the  condition  In  the  policy  which  was  violat- 
ed bad  no  more  connection  with  the  property 
for  which  a  recovery  was  sought  than  does 
the  Iron-safe  clause  to  the  building  Insured 
by  the  policy  herein  Involved.  In  principle 
the  cases  are  exactly  In  point  Opposed  to 
this  view  are  decisions  of  the  court  of  last 
resort  of  Nebraska,  Colorado,  Kansas,  and 
Missouri.  See  Insurance  Co.  v.  Schreck 
(Neb.)  43  N.  W.  340,  6  li.  B.  A.^624;  Insur- 
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ance  Co.  t.  Falrbank  (Neb.)  48  N.  W.  TU; 
iDsarance  Co.  t.  Barker  (Colo.  App.)  41  Pac. 
513;  Insurance  Co.  T.  York  (Kojx.  Sap.)  29 
Pac.  &S6;  Insurance  Co.  r.  Saindon  (Kan. 
Sup.)  86  Pac.  983;  Loehner  r.  Insurance  Co., 
17  Mo.  247;  Trabne  t.  Insurance  Co.  <Mo. 
Snp.)  25  S.  W.  848,  28  B.  A.  719.  The 
courts  of  New  York  and  Indiana  seem  to 
have  been  at  different  times  on  botb  sldee 
of  the  qnesdou  now  under  consideration. 
Smith  T.  Inanrance  Co.,  25  Barb.  497;  Kler- 
nan  t.  durance  Co.  (Sup.)  30  N.  Y.  Supp. 
892;  MerrlU  t.  Insurance  Co..  73  N.  Y.  452; 
Pratt  V.  Insurance  Ca  (N.  Y.)  21  Ins.  Law 
J.  146;  Harens  t.  Insurance  Go.  (Ind.  Sup.) 
12  N.  E.  137:  Insurance  Co.  t.  Plckd  (Ind. 
Sup.)  21  N.  B.  546.  Oar  conclusion  Is  that 
where  an  InsnriaAce  policy  Is  issned  In  con- 
sideration of  a  gross  premlam,  and  provides 
that  the  policy  shall  be  void  In  the  event  of 
a  breach  of  a  certain  condition  therein  nam- 
ed, and  this  condition  is  broken,  no  recovery 
can  be  had  on  the  policy,  tboagh  separate 
classes  of  property  are  therein  insured,  and 
though  the  stipulation  violated  r^tes  solely 
to  a  matter  which  could  have  connection 
with  but  one  of  these  classes. 

4.  As  It  affirmatively  appeared  from  the 
evidence  offered  by  the  plaintiffs  that  they 
had  broken  one  of  the  warranties  In  the  pol- 
icy, and  as  the  breach  thereof  avoided  the 
policy  by  an  express  provision  In  tht  same, 
the  motion  to  nonsuit  should  have  be«i  sas- 
talned.  Judgment  reversed.  AH  the  Josttces 
concurring,  except  LITTIiB,  J.,  who  dis- 
sents. 

LTTrijE.  T.  Not  being  able  to  agree  to 
the  coDcluslon  of  law  expressed  In  the  third 
headnote,  I  dissent  from  the  judgment  ren- 
dwed  by  a  majority  of  the  court 


LTTTHBB  v.  BANKS  et  al. 
(Supreme  Court  of  Georgia.    July  13.  1900.) 

CLERK  or  COURT— NEGLECT  OF  DUTIES— LIA- 
BILITY OF  SURBTIES. 

The  duties  which  the  law  imposes  on  a 
clerk  of  the  superior  court  in  relation  to  the 
record  of  mortgages  and  entries  of  their  can- 
cellation constitute  him.  as  to  them,  a  ministe- 
rial officer,  notwithstanding  the  performance 
of  these  duties  requires,  to  some  extent,  the  ex- 
ercise of  judgment  and  discretion.  As  a  min- 
isterial omcer,  the  clerk  and  his  sureties  are 
bound  to  any  person  who  is  injured  by  the  fail- 
ure of  such  clerk  to  perform,  as  well  as  for 
the  improper  or  neglectful  performauce  of,  such 
duties.  Accordingly,  when  a  mortgagor  pre- 
sents to  such  clerk  an  original  mortgage  of 
record,  and  an  order  to  the  clerk,  purporting  to 
have  been  signed  by  the  mortgagee,  to  cancel 
such  mortgage  on  the  record,  and  the  clerk  has 
no  knowledge  of  the  invalidity  of  the  order,  nor 
any  reason  to  suspect  the  same,  the  act  of  re- 
cording the  order  does  not  rentier  the  clerk  and 
the  snretiea  on  bis  official  bond  liable  to  a  per- 
son injured  by  such  entry,  notwithstanding  the 
order  was  forged.  The  possession  of  the  origi- 
nal mortgage,  in  the  absence  of  any  circum- 
stances chareing  the  clerk  with  the  duty  of 
malUng  inquKy,  is  suffidmt  to  free  him  from 


the  imputation  of  neglect  In  Ae  perforoaana 
of  his  official  duties  In  pladng  the  entrr  in  can- 
cellation on  the  record. 
(ttyllabuB  by  the  Court.) 

Error  from  superior  court;  Fulton  connty: 
J.  H.  Lumpkin,  Judge. 

Action  by  S.  J.  B.  Luther  against  James 
Banks  and  others.  Judgment  for  defend- 
ants.  Plaintiff  brings  error.  Affirmed. 

Candler  A  Thomaon.  for  [dalntlff  in  error; 
W.  D.  BUis,  G.  J.  Simmons,  Arnold  &  AAmU. 
and  Payne  ft  Tye,  for  detatdantt  In  enoL 

LITTLK,  J.  The  plaintiff  In  error  instituted 
an  action  against  the  administrator  of  Strong 
and  the  sureties  upon  his  official  bond  as  cteA 
of  the  superior  court  of  Fulton  coonty.  It 
Is  alleged  that,  having  been  elected  clerk. 
Strong,  with  certain  defendants  named  as 
snrettes,  made  and  executed  the  official  bond 
required  to  be  given  by  all  clerks  of  the  snpe- 
rl<nr  conrt.  by  which  said  principal  and  his 
snretiea  were  boxmd  In  the  sum  of  (3,000.  sub- 
ject to  a  condition  named  in  said  bond  as 
follows:  "The  condition  ttf  the  above  obliga- 
tion is  such  that  whereas,  the  above-bound 
CScero  H.  Strong  was  on  the  6th  of  Jan'y, 
1887,  duly  and  legally  elected  clerk  of  the 
snperior  conr^  in  and  for  said  eooni?  of 
Pulton  for  the  term  of  two  years:  Now. 
should  the  said  Clceco  H.  Strong  Caltbfnlly 
discharge  the  dutl^  of  said  office  of  clerk 
of  the  superior  court  in  and  for  said  county 
during  the  time  he  continues  therein,  or  dis- 
charges any  of  the  duties  thereof,  then  the 
above  bond  to  be  void,  else  to  be  In  full 
force."  It  Is  alleged  that,  at  the  time  Strong 
entered  upon  the  duties  of  his  office  at  dak, 
there  was  of  record  In  his  office  a  mortgage 
from  Knapp  to  McWilllams,  dated  January 
2,  1881,  and  recorded  February  25,  1884,  on 
certain  real  estate  belonging  to  Knapp  in 
Fulton  connty.  which  mortgage  was  execnt- 
ed  to  secure  a  note  of  even  date  tberewlth. 
to  be  due  one  year  after  date,  for  fl.200. 
with  Interest  and  attorney's  fees.  It  was 
further  alleged  that  on  the  80th  day  of 
March,  1887,  Strong,  as  clerk,  made  upon 
the  record  of  said  mortage  an  entry  of 
which  the  following  is  a  copy: 

"The  note  for  which  this  mortgage  was 
given  to  secure  has  this  ^th  Ifarch.  18S7, 
been  satisfied  in  fall,  and  the  clerk  of  the 
snperior  court  Is  hereby  authoriaed  to  can- 
cel said  mortgage  on  the  records  for  mort- 
gages for  Fulton  eoanl7.  [Slsned]  Bobt  Ife- 
WUilama. 

"Entered  Maitih  SOt,  1887.  a  H.  Btrooft 

C.  8.  C." 

—Which  entry.  It  was  alleged,  had  the  ^• 
feet  of  canceling  said  mortgi^  of  record. 
It  was  also  alleged:  That  snefa  canc^- 
tton  was  a  wrongful  entry,  which  should 
not  have  been  made,  and  which  would  not 
have  been  made  If  the  duties  of  said  office 
had  been  faithfully  discharged  by  aaid  a 
H.  Strong;  the  name  of  Bobert  HcWIlUams 
having  been  forged,  and  the  anthorfty  to 
cancel  said  mortgage,  pmportinv  to  emnnnte 
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from  blm,  being  m  forgery,  whlcli  Bhotild 
iMTe  been  knotni,  U  It  wbb  not  known,  to 
tbe  Bald  Strong.  That  petitioner,  desiring  to 
pnrcbase  the  property  named  la  the  mort- 
gage, after  Bald  cancellatton  was  made,  to 
wit,  im  the  81st  of  March,  1887,  had  the  reo- 
•orda  searched,  and  found  this  entry  of  can- 
cellation theretm.  That  afterwards  petition^ 
er,  relying  upon  said  cancellation,  and  be> 
Uerli^  It  to  be  valid  and  duly  anttiorUed. 
aB  It  purported  to  be,  purdiased  a  certain 
part  of  the  laud  described  In  the  mortgage, 
and  took  a  conToyance  thereof,  believing 
that  she  'vas  getting  a  title  unincumbered 
by  the  mortgage.  That  she  would  not  have 
made  such  purchaBe,  but  for  said  wrongful 
cancellation.  That  afterwards  UcWUUanu 
Instituted  a  proceeding  In  Fulton  superior 
court  to  fOTedose  Bald  mortgage,  'and,  he 
having  died  pending  the  proceeding,  hU 
heirs  at  law  foreclosed  the  same,  and  a  fl. 
fa.  Issued  and  was  levied  uptm  the  property, 
to  which  levy  petitioner  interposed  a  claim; 
and,  on  Issue  having  been  Joined  thereon. 
It  was  determined  against  her,  and  the  prop- 
erty found  subject,  on  June  12,  1898,  In  con- 
sequence of  which  she  waa  compelled  to  pay 
off  the  execution  Issued  on  such  foreclosure 
proceedings,  to  Iwr  damage.  To  this  peti- 
tion a  demurrer  waa  flled,  containing  a  num- 
ber of  grounds,— amcmg  them,  tbe  follow- 
ing: That  the  petition  set  out  no  cause 
of  action;  that  It  did  not  show  a  breach  of 
said  bond,  or  a  breach  of  duty  on  the  part 
of  Strong  In  enteilag  said  mortgage  cancel- 
ed; and  because  the  petition  did  not  allege 
that  Strong  was  aware  or  bad  any  knowl- 
edge of  the  entry  of  satisfaction  of  said 
mortgage  being  a  forgery,  or  that  he  record- 
■«d  said  entry  of  cancellation  with  any  knowl- 
edge that  the  same  was  a  forgery.  On  the 
hearing  tbe  demurrer  was  sustained  and  the 
petition  dismissed,  to  which  ruling  the  plain- 
tiff In  error  excepted. 

The  questltm  raised  Invokes  a  decision  on 
tbe  liability  of  a  principal  and  sureties  of 
the  official  bond  of  a  clerk  of  the  superior 
court,  whose  duty  It  Is  to  record,  In  suit- 
able books  to  be  kept  in  his  office,  all  mort- 
gages, deeds,  etc.,  which  by  law  are  re- 
quired or  entitled  to  be  recorded  under  the 
statutes  regulating  the  recordation  of  such 
Instruments.  It  Is  provided  by  section  256 
of  tbe  Political  Code  that  every  official  bond 
la  obligatory  on  the  principal  and  sureties 
"for  the  use  and  benefit  of  every  person 
who  Is  Injured,  as  well  by  any  wrongful  act 
committed  under  color  of  his  office  as  by 
his  failure  to  perform,  or  by  the  Improper 
■or  neglectful  performance  of  those  duties 
Imposed  by  law";  and,  construing  this  sec- 
tion of  the  Code,  It  waa  ruled  In  Markham 
V.  Ross,  73  Qa.  105,  that,  if  a  plaintiff  has 
been  Injured  and  suffered  damage  In  conse- 
quence of  the  neglect  of  the  clerk  of  the 
-anperlor  court,  he  may  sue  blm  personally, 
-or  upon  his  official  bond,  and  recover  tbe 
.amount  of  the  damage  sustained.  It  Is  aJ- 
4eged  in  the  petition  that  tbe  canceUatlott  r«> 


fierred  to  was  a  wrongful  entry,  whidi 
ahould  not  have  been  made.  In  ^ect,  this 
means  that  the  act  of  entering  tbe  conceUar 
tlon  was  wrongful,  for  which  the  plaintiff 
was  entitled  to  recover,  Bven  if  It  be  afr 
■umed  that  the  enti7  was  wrmgful,  a  re- 
covery would  not  follow,  under  this  provl- 
sltm  of  the  Ciode,  because  by  It  tbe  right 
of  action  accrues  only  for  "a  wrongful  act 
committed  under  color  of  bis  office";  and, 
dearly,  the  allegations  of  the  petition  do 
not  make  a  case  against  ttie  deric  for  re- 
covery because  of  any  act  done  under  the 
**color  of  office,**  which  is  defined,  **A  pre- 
tense of  offldal  right  to  do  an  act,  made  by 
one  who  has  no  such  right."  Bouv.  Law 
Diet  tit  "Color  of  Office."  See,  also,  Grif- 
fiths V.  Hardenbergh,  41  N.  Y.  464.  In  or- 
der to  ascertain  whether,  under  the  facts  al- 
lied in  the  petition,  any  liability  on  the 
part  of  the  defendants  exists.  It  is  neces- 
sary, under  tbe  further  provisions  of  this 
section  of  the  Code,  to  ascertain  whether  a 
record  of  a  forged  cancellation  Is  either  a 
failure  to  perform  an  official  duty,  or  IB  the 
Improper  or  neglectful  performance  of  a 
duty  imposed  by  law.  It  is  worthy  of  no- 
tice that  the  petition  does  not  allege  that  at 
the  time  of  the  entry  the  clerk  knew  tiiat  the 
cancellation  was  forged.  Had  such  an  alle- 
gation bcCT  made,  the  case  would  have  pre- 
sented a  different  aspect  and  there  could 
exist  no  doubt  but  that  the  demurrer  should 
have  been  overruled.  The  only  language 
from  which  such  knowledge  might  be  even 
remotely  Inferred  Is  found  In  the  fourth  par- 
agraph  of  the  petition,  which  says,  "and  the 
authority  to  cancel  said  mortgi^  purport- 
ing to  emanate  from  blm  being  a  forgery, 
which  ahould  have  been  known,  if  It  was 
not  known,  to  tbe  said  C.  H.  Strong."  Tak- 
ing tbe  allegations  most  strongly  against 
tbe  pleader,  this  petition  does  not  charge 
that  Strong  bad  knowledj^e  that  the  cancel- 
lation, or  authority  to  cancel,  was  a  foi^ery. 
It  distinctly  charges  only  that  the  fact  that 
It  was  a  forgery  should  have  been  known 
to  blm.  Founded  on  tbe  act  of  1885,  our 
Civil  Code  (section  2787)  declares  that  "any 
mortgagor  In  tblB  state,  who  may  have  paid 
off  his  mortgage,  may  present  tbe  same, 
together  with  tbe  order  of  tbe  mortgagee 
or  transferee,  directing  that  the  mortgapre 
be  canceled  and  record  the  order  across  the 
face  of  tbe  record,  to  the  clerk  of  the  su- 
perior court  of  tbe  county  or  counties  In 
which  the  same  Is  recorded,  and  such  clerk 
shall  write  across  tbe  face  of  sncb  reoord 
tbe  word  'Satisfied,*  and  the  date  of  such 
entry,  and  slpo  his  name  thereto  offldally." 
It  will  be  noticed  that  tbe  antliorlty  Is  only 
given  to  tbe  clerk  to  make  this  entry  when 
the  mortgagor  presoits  tbe  original  mort- 
gage, together  with  the  order  of  the  mort- 
gagee or  transferee,  with  directions  for  the 
cancellation  to  be  made.  It  could  hardly  be 
doubted  that  a  cancellation  claimed  to  bave 
been  made  by  authority  of  this  section, 
whax  tbe  original  mwrtgag*  .was  not  rpro- 
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■ented,  would  be  nich  an  Improper  per- 
fomuince  o£  the  dat7  Imposed  upon  the 
clerk  b7  Its  proTtelona  as  would  entitle  a 
person  Injured  thereby  to  hare  redress 
through  the  oflldal  bond  of  the  clerk.  In- 
deed, this  has  been  dUtlnctly  decided.  In 
the  case  of  Appleby  t.  State.  45  N.  J.  Law, 
161.  it  appeared  that  the  clerk,  who  was 
the  cnstodtan  ot  the  registry  of  mortgages, 
without  baying  produced  to  him  the  original 
mortgage,  canceled,  or  with  a  receipt  there- 
on signed  by  the  mortgagee,  entered  upon 
the  registry  of  a  mortgage  a  minute  of  pay- 
ment and  redemption,  when  the  statute  re- 
quired the  production  of  the  mortgage,  can- 
celed, or  a  receipt  signed  by  the  mortgagee 
entered  thereon,  and  the  supreme  court  of 
Kew  Jersey  ruled  In  that  case,  where  It  ap- 
peared that  such  receipt  was  Invalid,  that 
■uch  entry  was  negligently  and  carelessly 
made,  and  that  the  clerk  and  his  sureties 
were  liable.  The  taw  relating  to  entry  of 
cancellation  of  mortgages  In  the  state  of 
New  Jersey  Is  similar  to  that  which  exists 
In  Georgia. 

While  It  Is  not  aUeged  distinctly  in  the 
petition  that  at  the  time  the  cancellation  was 
made  the  original  mortgage  was  presented 
with  the  order  for  cancellation,  yet  a  fair 
reading  of  the  allegation  made  in  the  peti- 
tion in  this  respect,  and  of  tbe  copy  of  the 
order  for  cancellation  set  out  therein,  indi- 
cates that  It  was.  In  the  order  for  cancel- 
lation it  Is  recited,  "The  note  for  which 
this  mortgage  was  given  to  secure  has  Ueen 
satisfied,"  etc.  It  is  therefore  Inferable  from 
the  petition  that  the  order  for  cancellation 
was  written  upon  tbe  original  mortgage  it- 
self, and.  In  presenting  the  order,  the  orig- 
inal mortgage  necessarily  accompanied  it 
We  feel  at  perfect  liberty  to  give  this  con- 
struction to  tbe  petition,  not  only  because  of 
these  words  of  the  order,  which  we  find  set 
out  in  full,  but  also  from  the  fact  that  on 
the  ailment  of  the  caae  counsel  for  defend- 
ants in  error  based  his  contention  of  nonlia- 
bility on  the  fact  that  the  mortgage  was  pre- 
sented at  the  time  of  the  cancellation,  and 
no  Issue  was  taken  thereon  In  argument  So 
construing  the  petition,  the  naked  question 
is  presented,  whether,  without  knowledge, 
reasonable  grounds  of  suspicion,  or  anything 
which  could  put  the  clerk  upon  Inquiry  wheth- 
er the  order  of  cancellation  was  forged,  the 
clerk  of  the  superior  court  when  the  original 
mortgage  Is  presented  to  him  by  the  mort- 
gagor, with  what  Is  apparently  the  order  of 
the  mortgagee  for  Its  cancellation  on  record. 
Is  liable  on  his  official  bond  for  entering  such 
cancellation  on  the  record  of  the  mortgage, 
when,  as  a  matter  of  fact  such  order  Is  a 
forgery;  and  this  requires  at  our  hands  some 
reference  to  the  nature  of  the  official  act  of 
recording  a  written  instrument  authorized  or 
required  to  be  placed  upon  a  public  record, 
and  whether  such  act  Is  Judicial  or  ministe- 
rial In  Its  character,  as  well  as  the  rule  of 
liability  which  attaches.  The  rule  that  In 
the  performance  of  duties  by  Judicial  officers. 


no  Uahlllty  exists  In  favw  ot  one  Injnrloiuly 
affected  by  a  decision.  Is  of  universal  appli- 
cation, regardless  of  the  correctness  or  In- 
correctness of  the  decision.  As  was  said  by 
Beardaley,  J.,  in  Wilson  t.  Mayor,  etc.  1 
Denlo,  C06:  *Wo  action  lies  in  any  caae  for 
misconduct  or  delinquency,  however  gross.  In 
the  performance  of  Judicial  duUea.  •  •  •* 
If  corrupt  he  [the  Jodge]  may  be  Impeached 
or  mdlcted,  but  the  law  wlU  not  tolerate  an 
action  to  redress  the  Individual  wrong  whlcb 
may  have  been  done."  The  reason  for  this 
is  strongly  given  by  Judge  Oooley  In  hfa  work 
on  Torts  &a  Ed.,  p.  448),  in  the  following 
language:  "Courts  are  created  on  pnUie 
grounds.  They  are  to  do  Justice  as  between 
suitors,  to  the  end  that  peace  and  order  may 
prevail  in  the  political  society,  and  that  right 
may  be*  protected  and  preserved.  The  duty 
ia  public,  and  the  end  to  be  accomplished  is 
public.  Tbe  Ihdlvidnal  advantage  or  loss 
results  from  the  proper  and  thorough  or  Im- 
proper and  imperfect  performance  of  a  duty 
for  which  his  controversy  is  only  the  occa- 
sion. The  Judge  performs  his  dutr  to  the 
public  by  doing  Justice  between  individuals, 
or.  If  he  fails  to  do  Justice  as  between  Indi- 
viduals, he  may  be  called  to  account  by  the 
state  in  such  form  and  before  such  tribunal 
as  the  law  may  have  provided.  But  aa  the 
duty  neglected  is  not  a  duty  to  the  individual, 
civil  redress,  as  for  an  Individual  Injury,  la 
not  admissible."  The  same  doctrine  is  so 
universally  recognised  that  no  good  purpose 
could  be  Bubserved  by  a  farther  elaboratlOD 
of  this  rule,  especially  as  it  Is  clear  from 
the  nature  of  the  duties  Imposed  upon  the 
clerk  of  the  superior  court  as  a  recorder  ot 
deeds  and  mortgages,  that  his  acts  are  min- 
isterial, and  not  JudiciaL  It  is  true  that  in 
the  exercise  of  such  duties  his  official  discre- 
tion Is  often  involveu,  but  this  does  not  make 
the  discharge  of  such  duties  Judicial.  The 
act  is  not  necessarily  taken  out  of  the  class 
of  ministerial  duties  because  the  officer  who 
performs  It  is  required  to  Judge  whether  the 
contingency  has  occurred  in  which  he  Is- 
authorized  or  obliged  to  do  the  act  Throop, 
Pub.  Off.  i  538.  In  the  case  of  Orlder  v. 
Tally,  77  Ala.  422,  Judge  Clopton  says  that 
such  la  not  the  Judgment  or  discretloa  which 
Is  an  essential  element  of  Judicial  action;  and 
In  the  case  of  Spain  v.  Clements,  63  Ga.  786, 
Mr.  Justice  Jackson.  In  delivering  the  opin- 
ion of  the  court  said:  "It  has  been  argued 
that  the  exercise  of  his  official  duty  In  re- 
ceiving and  filing  this  bond  Is  Judicial,  and 
therefore  the  clerk  and  sureties  are  not  lia- 
ble. The  clerk  is  a  ministerial  officer.  Every 
ministerial  officer,  in  such  matters  as  taking 
bonds,  must  to  a  certain  extent  Judge,  and 
thus  be  quasi  a  Judicial  officer,"  in  passing 
Judgmrat  either  on  the  legality  or  Insuffi- 
ciency of  the  bond  taken.  A  "recorder  of 
deeds"  Is  defined  by  Mr.  Mechem.  In  hts  law 
of  Public  Offices  and  Officers  (section  733),  to- 
be  "a  ministerial  officer  whose  dntiea  are 
owing  chiefly  to  those  particular  individuals 
who  have  occasion  to  eaop^y  hlm.^  and  to- 
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vbom  he  uroally  looks  for  his  compensa- 
tion," BQpporting  the  text  by  a  great  many 
adjudicated  cases.  Mr.  Throop,  in  section 
724  of  his  work  on  the  Law  of  Public  Offices 
and  Officers,  declares  that  the  mle  of  law  Is 
well  settled  that  where  an  Indivldnal  sustains 
Injory  by  the  malfeasance,  misfeasance,  or 
nonfeasance  of  a  ministerial  officer,  acting  or 
omitting  to  act  contrary  to  his  duties,  the  law 
gives  redress  to  the  Injured  person  by  an 
action  for  damagea  Bo  that,  l>eing  a  minis- 
terial officer,  an  action  would  lie  against  the 
cleric  for  malfeasance,  misfeasance,  or  non- 
feasance, and  on  his  official  bond.  In  the  lan- 
guage of  our  Code,  for  the  "Improper  or  neg- 
lectful performance  of  duty." 

It  is  distinctly  alleged  that  the  order  of 
<:ancellatlon  which  the  cleric  entered  was 
forged,  and  it  Is  contended  that  the  entry 
was  such  an  Improper  performance  of  the 
duty  as  gave  a  right  of  action.  We  have 
before  adverted  to  tbe  proposition  that  If 
the  clerk  knew  that  the  order  of  cancella- 
tion was  forged,  and  entered  It  of  record, 
there  could  be  no  question  of  his  liability. 
We  might  go  further,  and  say  that  If  he 
had  reason  to  believe  that  the  order  was 
forged,  and  if  there  was  anything  In  the  or- 
der Itself,  or  the  circumstances  under  which 
It  was  presented,  which  would  have  put  up- 
on him  a  duty  to  Inquire  as  to  tbe  genu- 
ineness of  the  order,  tiie  record  of  It  with- 
out such  Inquiry  wonld  have  been  an  Im- 
proper discharge  of  his  duty.  In  the  case 
of  Spain  T.  Clements,  supra.  It  was  held  by 
Justice  Jackson  that  **lmportant  matters- 
great  rights—depend  on  the  careful  and 
fftlthfnl  discharge  of  bis  duties  by  the 
clerk;  and  he  declares  that  "public  policy 
demands  that  they  [clerks]  be  held  to  the 
discharge  of  these  duties,  and  their  sure- 
ties bargain  that  they  will  see  to  it  that 
Uiese  duties  are  discharged."  Under  the 
far-reaching  effects  of  onr  law  of  registra- 
tion, It  cannot  be  questioned  that  the  record- 
ing office  should  and  will  be  held  to  a 
strict  account  In  the  performance  of  the 
duties  which  the  law  has  Imposed  upon 
him,  and  the  mle  that  such  ofDcers  are  lia- 
ble In  damages  to  any  one  who  Is  specially 
Injured  by  their  omission  to  perform  the  du- 
ties Imposed,  or  for  a  negligent  perform- 
ance of  snch  dnty,  is  clear.  On  the  snhject 
of  an  Illegal  record,  Judge  Cooley,  on  page 
457  of  his  work  on  Torts,  declares  that  the 
recorder  may  be  responsible  for  recoMing 
papers  not  entitled  to  record,  provided  the 
record,  when  made,  may  cause  legal  Injury, 
and  provided,  further,  that  he  Is  aware  that 
the  record  is  unauthorized.  As  we  have 
seen,  our  statute  makes  It  the  duty  of  the 
clerk,  when  a  mortgage  has  been  paid  off. 
and  the  original  Is  presented,  with  an  order 
of  cancellation,  to  enter  the  fact  of  cancella- 
tion on  Uie  record  of  the  mortgage.  While 
agreeing  entirely  with  the  principle  ruled  In 
the  Appleby  Case,  supra.  It  must  be  recog- 
nised that  the  fact  of  the  presentation  of 


the  original  mortgage  at  the  time  that  the 
entry  of  cancellation  is  made  Is  important, 
in  determining  whether  the  officer  was  neg- 
ligent in  entering  the  cancellation.  The 
mortgagee,  whose  rights  would  ordinarily 
be  alone  affected  by  a  false  entry  of  can- 
cellation, was  entitled  to  the  possession  of 
the  mortgage.  Presumably,  he  would  not 
deliver  it  to  the  mortgagor  without  payment 
of  the  debt  which  It  was  made  to  secure; 
and  so  much  weight  is  attached  to  such  a 
possession  that  in  the  case  of  Heyder  v. 
AssociaOon.  42  N,  J.  Eq.  403,  8  Atl.  310.  it 
was  ruled  that  if  a  mortgagee  permits  the 
mortgagor  to  retain  the  mortgage,  and  the 
latter  fraudulently  cancels  it  of  record,  the 
mortgagee  cannot  enforce  It  as  against  a 
subsequent  bona  flde  grantee,  and  this  rul- 
ing was  made  on  a  comparison  of  the  equi- 
ties between  the  bona  flde  purchaser  with- 
out notice  and  the  mortgsgee  who  negligent- 
ly permitted  the  mortgagor  to  have  posses- 
sion of  the  mortgage.  While  construing  tbe 
law  which  Imposes  official  duties  upon  the 
clerk  to  hold  him  and  tbe  sureties  on  his  offi- 
cial bond  to  a  rigid  accoantabllity  for  any 
act  of  negligence  in  the  record  of  instru- 
ments by  which  the  rights  of  third  parties 
are  Infringed,  and  while  we  think  these 
duties  must  be  exercised  with  care  and  dili- 
gence, we  know  of  no  rule  which  imposes 
on  a  cleric  liability  for  the  record  of  an  in- 
strument which  Is  apparently  genuine,  and 
accompanied  with  evidence  of  a  high  char- 
ac^r  that  it  was  prop^  that  such  record 
should  be  made.  There  are  but  few  cases 
which  adjndicate  the  direct  question  In  is- 
sue, and  these  rule  that  the  clerk,  under 
such  circumstances,  is  not  liable.  In  the 
case  of  Sacerdotte  v<  Duralde,  l,La.  482,  It 
was  ruled  that  a  recorder  of  mortgages  had 
no  discretion  to  nerclse  as  to  the  valldtty 
or  ^ect  of  tbe  acts  recorded.  In  the  case 
of  Ramsey  v.  Riley,  IS  Ohio,  167,  it  was 
distinctly  ruled  that  to  maintain  a  suit 
against  a  recorder  for  recording  a  forged 
receipt  for  money  due  on  a  mortgage.  It 
miut  be  shown  tlut  the  recorder  knew  the 
character  of  the  instrument  and  with  cor- 
rupt intent  entered  It  upon  the.  record. 
While,  under  our  statute,  we  may  not  go 
to  tills  extent  we  are  yet  clear  that  a  negli- 
gent discharge  of  his  Autiem  on  the  part  of 
the  clerk  Is  not  shovm  by  the  mere  fact  that 
he  entered  a  cancellation  which,  as  it  snb- 
sequentiy  transpired,  was  a  forgery.  To 
maintain  tiie  petition  presented  in  this  case, 
it  would  be  necessary  to  so  rule.  Taking, 
tiiertfore,  all  the  allegations  in  the  petition, 
as  we  have  construed  it  to  be  true,  notwith- 
standing the  fact  that  the  plaintiff  suffered 
loss  by  the  entry,  we  are  of  the  opinion 
that  the  clerk  Is  not  r^ponsible  on  his  offi- 
cial bond  for  such  loss,  because  the  circum- 
stances under  which  the  entry  was  recorded 
do  not  show  an  improper  or  n^llgent  dis* 
charge  of  dnty.  Judgment  affirmed.  AH 
the  Justices  concurring. 
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CITY  COUNCIL  OP  AUGUSTA  t.  OWBNa 
(Supreme  Court  of  GeorKta.  July  14,  1900.) 

INJURY  TO  EMPLOYA— PLRADING— VICB  PRIN- 
CIPAL  — NBOLlQi^NCB  — FBIXOW  8KRVANT— 
DANGEROUS  PRB.V  ISB3— POWERS  OF  CITY- 
DAM  AG  BS— I NSTR  UCTI0N8. 

1.  The  petitioD  in  thii  caM  Mti  forth  a  good 
cause  of  action,  and  therefore  the  court  did 
not  err  ia  orerrnUng  the  general  demurrer 

tht-rpto. 

2.  There  wai  no  merit  In  the  special  demur- 
rer based  upon  the  ground  that  the  petition 
did  Dot  allege  where  the  Quarry  was  located. 
It  wan  sullicient  in  thii  respect,  because  it  in- 
formed the  defendant  of  tne  time  of  the  In- 
jury that  occurred  at  this  quarry,  the  name  nf 
defendant's  superintendent  of  the  work  there, 
gave  a  genei-ai  descriittion  of  the  quarry,  and 
set  foitb  such  facts  and  circumstances  as 
would  leave  no  room  for  uncertainty  or  doubt 
Id  the  mind  of  the  owner,  who  wai  the  de- 
fendant, as  to  what  qnan7  was  referred  to  in' 
the  petition. 

3.  Wbeie  a  municipal  corporation  is  engaged 
In  operating  a  rock  quarry  which  it  owns,  a 
person  plai-ed  there  by  its  authority  as  general 
superintendent  of  the  work,  with  power  to  _dl- 
rect  the  movements  of  its  laborers,  not  joining 
with  them  in  the  labor,  and  being  as  to  this 
business  the  city's  sole  and  only  representatire. 
Is  the  vice  principal,  and  not  the  fellow  servant 
of  the  workmen  under  his  charge;  and  this 
is  so  whether  it  was  within  the  scope  of  bis 
authority  to  engage  the  workmen  or  not 

4.  Tliougb  the  immediate  cause  of  a  physical 
injury  to  on  employe  may  be  the  negligent  act 
of  a  fellow  servant,  the  master  Is  liable,  if  the 
fellow  servant  did  tbis  act  under  and  in  obedi- 
euce  to  an  order  given  by  a  vice  principal  of 
the  employer,  if  tne  giving  of  the  order  was 
itself  an  act  of  negligence  as  to  the  defendant. 

6.  'lliere  was  no  error  in  the  court  charging 
the  jury:  "It  was  the  duty  of  the  defendant 
to  furnish  a  reasonably  safe  place  for  tbifi  men 
to  work.  It  was  the  right  of  the  plaintiff  to 
RKRume  that  the  place  was  safe  when  he  was 
directed  to  go  to  it."  In  the  light  of  the  plead- 
ings, testimony,  and  the  entire  charge  of  the 
court,  the  language  quoted,  which  is,  abstract- 
ly cooHldered,  a  correct  statement  of  a  general 
rule  of  law,  was  not  calculated  to  mislead  the 
jury. 

ti.  A  request  to  charge  on  a  defense  not  set 
up  by  the  answer,  either  by  affirmative  state- 
ment, or  by  denial  of  any  of  the  allegations  in 

KintiCTs  -  petition,  was  properly  refused, 
ere  being  an  agreed  statement  of  facts  "that 
the  tract  of  land  on  which  this  accident  hap- 
pened formerly  belonged  to  the  Augusta  Canal 
Company;  that  the  riRiit  to  quarry  was  convey- 
ed to  the  city  council  of  Augusta,  under  the 
prortsions  of  the  act  of  1&49,  and  that  the 
«ty  council  of  Augusta  has  police  jurisdiction 
over  the  tract;  •  •  •  that  this  tract  comes 
within  the  provisions  of  the  act," — it  was  not 
ultra  vii-es  to  operate  the  qnari7  for  the  pur- 
pose of  obtaining  material  to  repair  the  streets 
or  a  canal  which  the  defendant  had  authority 
to  own  and  operate. 

7.  The  testimony  in  the  present  ease  show- 
inx  that  the  operation  by  defendant  of  the 
quarry  in  question  was  a  ministerial  act  on 
its  part,  and  there  being  no  evidence  to  indi- 
cate that  the  work  in  which  the  city  was  en- 
gaeed  was  governmental  in  its  nature,  the 
court  did  not  err  in  refusing  a  request  of  de- 
fendant's counsel  to  charge  the  Jury  on  tbis 
subject. 

8.  A  person  whose  capacity  to  labor  hn  been 
permanently  diminished  by  physical  injury 
wrongfully  toflicted  upon  him  by  another  can  re- 
cover d:\maKes  therefor,  notwithstanding  there 
may  have  been  no  proof  as  to  what  such  per- 
son's earnings  were  before  or  after  the  injury, 
Hmce  there  vaa  no  error,  in  the  light  of  the 


pleadings  and  the  evidence  in  this  case,  for  the 

court  to  charge  the  jury  on  the  subject  of  the 
right  of  plaintiff  to  recover  for  his  decreand 
capacity  to  work,  if  the  jury  fonnd  from  the 
evidence  that  the  injury  received  was  perma- 
nent 

0.  There  being  nothing  either  In  the  pleadings 
or  the  evidence  which  gave  the  jury  a  right  to 
find  any  damages  growing  out  of  the  diminished 
earnings  of  {ilaintiff  for  his  labor  resulting  from 
the  alleged  injury,  it  waa  error  for  the  court 
to  charge  the  jury  to  Inquire  whether  there 
would  have  been  any  increase  hi  plaintiff's  earn- 
ing capacify  if  this  injury  taaa  not  occurred, 
and  to  say  how  much  that  was  affected  \a  the 
Injury,  and  then  allow  what  they  believed 
would  compensate  him  for  that  loss. 
10.  The  above  covers  all  the  questioiis  of  Im- 
portance made  by  the  present  record.  'While 
there  are  several  other  grounds  in  the  motion 
for  a  new  trial  relating  to  requests  to  charge, 
after  comparing  them  with  the  entire  charge  of 
the  court  actually  iriven.  they  are  not  of  snfi- 
cient  merit  to  reqalre  notice.  The  charge,  as 
a  whole,  except  as  specified  In  the  ninth  head- 
note  above,  was  full  and  fair,  and  covered  oD 
the  material  issues  between  uie  parties.  The 
judgment  denying  a  new  trial  la  reraved  oDlj 
because  of  the  error  therein  indicated. 
<SyIlabtu  by  the  Court) 

Error  from  dty  court  of  Bldunond  eonii^; 
W.  F.  Eve,  Judge. 

Action  by  Benjamin  Owens  against  tihe  city 
council  of  AagnatR.  Judgment  for  plaintiff. 
Defendant  brings  error.  ReTersed. 

Wm.  H.  Barrett,  for  plalntilT  in  error.  J. 
R.  Ldmar  and  E.  B.  Baxter,  for  defendant  In 
error. 

LEWIS,  J.  Benjamin  Oweofl  Institated  in 
the  city  court  of  Richmond  county  an  action 
for  damages  against  the  city  council  of  Au- 
gusta, substantially  making  by  bis  petition 
the  following  case:  Defendant  in  May,  1897, 
at  the  time  of  the  Injuries  to  plaintiff  herein- 
after mentioned,  owned  and  operated  a  cer- 
tain quarry,  from  which  it  was  engaged  in 
obtaining  rock  to  be  used  by  It  In  making  im- 
provements on  Its  streets.  In  keeping  tlie 
same  In  proper  repair,  and  for  other  like  cor- 
porate purposes,  within  the  scope  of  its  duty 
and  authority.  It  had  in  its  employ  a  large 
number  of  laborers,  who  were  engaged  in  get- 
ting out  rock  from  the  quarry  for  defendant's 
use  as  aforesaid.  On  said  date  plaintiff  was 
engaged  as  one  of  said  laborers  In  defendant's 
employ.  This  work  at  defendant's  quarrr 
was  conducted  nnder  the  superintendence,  su* 
pervlsion,  and  control  of  one  John  Joy,  who 
directed  the  same;  being  clothed  by  defend- 
ant with  full  power  and  authority,  as  its  rep- 
resentatlve  and  agent,  over  the  actual  con- 
duct of  the  work  at  said  quarry.  His  duties 
were  those  of  supervision,  direction,  and  con- 
trol. Petitioner  and  all  the  laborers  and  em- 
ployes were,  while  engaged  in  said  work, 
amenable  to  his  orders,— required  to  obey 
them,  and  to  look  to  him,  as  their  superior, 
for  direction  In  said  work.  They  were  thus 
subordinated  to  bim,  as  their  superior  or 
principal.  He  bad  authority  to  discharge 
them  for  cause.  This  quarry  at  the  time 
mentioned,  consisted  of  a  large,  level  space 
or  area,  at  the  back  of  which  rose,  almost 


Digitized  by 


Google 


Ua.) 


CITY  COUNCIL  OF  AUGUSTA  t.  OWENa 


831 


perpendlcttlarlf,  to  tbe  height  of  80  or  80  feet» 
a  wbU  of  rock,  from  which,  by  blasting,  drlU- 
tng,  and  quarrying,  toA  was  obtained  for  de- 
fendnnt's  nse,  and  from  whose  face  the  rock, 
when  loosened,  fell  to  safd  area,  whence  It 
was  removed.  On  said  date  plaintiff  went 
to  bis  work  as  usual  at  the  quarry,  and  dur- 
ing the  early  portion  of  the  morning  Joy  or- 
dered him.  with  two  oUier  laborers,  to  go  to 
tbe  foot  of  said  quarry,  tbe  base  of  said  wall 
«r  rock,  and  there  drill  a  hole  pointed  out  by 
said  Joy.  In  order  that  a  blast  migbt  be  placed 
therein,  which  work  was  In  the  usual  line  ot 
plaintifTs  employment  at  the  quarry;  his 
duty  being.  In  connection  with  drilling  said 
bole,  to  drive  tbe  drill  with  A  hammer.  One 
of  the  other  two  laborers  held  the  drill,  while 
the  third  wns  engaged  with  plaintiff  In  driv- 
Ing  the  same.  While  being  thus  occupied  for 
a  short  time,  and  when  In  tbe  act  of  striking 
the  drill,  a  piece  of  rock,  falling  from  abore, 
struck  htm  upon  the  head,  lufllcttng  injuries 
hereinafter  set  out.  At  the  time  the  order 
was  given  him  by  Joy,  tbe  said  Joy,  without 
warning  to  petitioner,  negligently  ordered 
two  other  laborers  to  go  to  a  point  on  tbe 
face  of  the  quarry  wall  almost  directly  over 
the  spot  where  plaintiff  was  at  work  when 
struck,  and  abotit  75  feet  above  bim,  and 
there  to  quarry  out  some  rock  which  had  been 
loosened  by  a  blast.  One  (tf  said  laborers.  In 
oliedlenre  to  said  orders,  after  reaching  the 
place  designated  by  Joy,  In  Ignorance  of  ped- 
tlonei's  position.  In  tbe  usual  and  ordlnarj 
method,  did.  with  a  crowbar,  loosen  and 
move,  without  n^ngetue.  from  Ita  place,  a 
large  piece  of  rock;  and  the  same  rolled  down 
the  fnce  of  said  wall,  and  In  Its  course  broke 
In  pieces,  one  of  which  struck  plaintiff  on  the 
head.  It  was  cbat^ired*.  That  the  act  of  said 
Joy  In  sending  laborers  to  quarry  ont  rock 
almost  abore  plalntlfTa  head  was  gross  neg- 
ligence, was  In  reckless  dlsr^vd  of  the  safe- 
ty of  plaintiff  and  those  working  with  falm, 
and  was  a  vtolatfon  of  the  duty  whitb  Joy 
owed  plaintiff.  That  this  Improper  and  negli- 
gent conduct  of  J<^  rendered  plaintiff's  posi- 
tion excessively  and  nnnsnally  perllons,  and 
perllouB  In  a  manner  and  to  an  extent  which 
plaintiff  conld  not  possibly  have  antidpated 
or  foreseen,  and  that  this  condnrt  was  the 
canse  of  plaintiff  being  stmck  by  tiie  rock 
and  Injnred.  Plaintiff  did  not  know  or  sus- 
pect, nor  conld  be  proper  diligence  have 
known  or  suspected,  tnat  said  laborers  were 
quarrying  above  bIm.  That  he  was  thereby 
subjected  by  defendant,  acting  through  Joy. 
to  a  risk  not  reasonably  Inddent  to  his  em- 
ployment, and  when  he  was  hurt  he  was  ex- 
ercising all  due  care  and  diligence.  The  blow 
rendered  him  anconadons.  and  he  remained 
Bo  for  some  time.  Was  carried  to  a  hospital, 
where  he  remained  for  several  weeks  under 
the  care  of  a  competent  physician.  That  his 
skull  was  crushed  In  by  the  blow.  That  a 
portion  of  same  had  to  be  removed,  and  that 
his  brain  Is  now  protected  at  that  point  only 
by  his  scalp.  As  a  result  thereof,  be  is  cun- 
stsntly  «posod  te  danger  of  aexiovm  Injury, 


and  even  death.  That  he  Is  thereby  caused 
great  and  constant  distress  and  apprehenslm 
of  mind.  That  aald  condition  will  be  per- 
manent That  he  suffered  great  pain  after 
the  Injury,  has  continued  to  suffer  ever  since, 
and  wUl  continue  to  snffer  such  pain  as  long 
as  he  lives.  His  capacity  to  labor  and  earn 
money  has  been  greatly  and  permanently  di- 
minished, and  this  condition  of  Impaired  ca- 
pacity will  continue.  He  alleges  his  damages 
to  be  95,000,  for  wbi<^  he  prays  judgment 

To  this  petition  a  demurrer  waa  filed — First, 
on  tbe  gronnd  that  there  Is  no  cause  of  ac- 
tion set  forth  In  the  petition;  and,  second, 
because  there  Is  no  allegation  In  the  petition 
showing  where  the  quarry  at  which  the  acci- 
dent occurred  Is  located.  This  demurrer  waa 
overruled,  to  which  judgment  exceptions 
pendente  lite  were  filed,  and  error  assigned 
thereon  In  the  main  bill  of  exceptions.  The 
defendant  at  the  same  time  answered,  and 
In  Its  answer  admitted  the  truth  of  the  allega- 
tions as  to  owning  and  operating  a  quarry, 
from  which  It  was  engaged  to  obtaining  rock 
for  the  purposes  mentioned  In  the  petition, 
but  It  does  not  admit  that  such  work  was 
within  the  scope  of  its  duty  and  authority. 
It  admitted  that  Joy  waa  In  charge,  directing 
the  work  at  the  quarry;  that  petitioner  and 
alt  tbe  laborers  and  employes  were,  while  en- 
gaged In  said  work,  ameoiable  to  his  orders; 
and  that  in  so  far  as  these  facts  warrant  the 
conclusion,  aald  employes  were  spbordlnate  to 
Joy.— but  denies  that  Joy  bad  antborlty  te 
discharge  safd  laborers.  It  admits  the  truth 
of  tbe  allegations  In  the  jietltlon  wbleb  state 
that  Joy  OTdered  two  laborers  to  go  to  a  point 
on  the  face  of  the  qoarry  wall  to  loosen  and 
throw  down  rock,  and  that  one  of.  the  rocks 
thus  thrown  down  broke  Into  pieces,  and  one 
of  tbe  pieces  struck  plaintiff  In  Uie  head.  It 
neither  admits  nor  denies,  for  lack  of  knowl- 
edge, that  one  of  the  laborers.  In  Ignorance  of 
petitioner's  posltiaD,  in  toe  usual  and  ordinary 
method,  did.  with  a  crowbar,  loosoi  and 
move,  without  negligence,  from  Its  place,  a 
large  piece  of  rock,  but  denies  ttiet  the  ord« 
was  given  said  laborers  wltbont  warning  to- 
petitioner  or  gtv&i  negligently,  and  denies 
that  tiie  spot  where  said  laborers  were  direct- 
ed to  go  was  almost  directly  over  the  spot 
where  plaintiff  was  at  wmrk  when  atnick. 
It  admits  ttiat  idalntifl  was  struck  In  the  head 
with  a  tot±.  The  anawer  further  avers  that 
while  It  Is  true  that,  a  plane  running  almg 
tiie  face  of  the  wall  of  said  quarry  would  be 
almost  perpendtcular  to  the  surface  of  tbe 
area  in  front  thereof,  the  QuaRylng  bas  been 
so  constructed  as  to  leave  along  the  face  of 
the  wall  thereof  wide  ledges,  running  at  an 
angle  from  near  the  top  to  the  bottom  thereof, 
somewhat  as  roads  are  built  along  the  face  of 
precipices;  that  these  ledges  were  so  con* 
structed  as  to  be  used  as  slides  or  ways  for 
rock  quai-rled  from  the  face  of  tlie  quarry, 
and  r(^lng  along  them  to  the  bottom;  that 
such  ledges  have  been  used  for  a  long  time 
for  such  purpose,  and  are  still  so  used;  that 
such  use  was  safe  and  proper,  was  Imwn  to- 
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petitioner,  wu  a  legnlu  Incident  to  the  vork 
la  wbltdi  petitioner  was  engaged,  and  did  not 
render  the  position  of  plaintiff  nntunallr  per> 
Uoos.  The  answer  further  allege:  Tbat  on 
tite  day  prevlons  to  the  Injury,  and  on  the 
monUng  of  the  same  day  at  the  Injury,  rock 
had  been  loosened  and  thrown  down  from  the 
same  place  whence  the  rock,  a  piece  of  whldi 
struck  petitioner,  was  thrown,  and  petitioner 
and  the  other  laborers  were  working  in  ap- 
proximately the  same  plaee  on  the  surface  of 
the  area  below  the  wall  as  where  petitioner 
was  standing  when  Injured.  That  such  rela- 
tive position  of  tiiose  worldng  below  and 
those  quarrying  above  was  usual,  was  known 
to  petitioner,  and  was  a  regular  Incident  of 
the  work,  and  that  the  rock  thus  toosened  w 
quarried  from  above  bad  been  descending 
along  the  ledge  provided  therefor,  without 
any  unusual  danger  or  premonition  thereof. 
The  point  fnnn  whlcb  tiie  rock  was  being 
loosened  was  In  full  view  of  petitioner,  and 
be  did  see,  or  could  have  easily,  by  the  use 
of  tlie  slightest  cUUgence.  seen,  the  men  work- 
ing tiiere.  Petitioner  knew  the  place  whence 
the  rock  was  being  loosened,  knew  that  the 
lidiorera  had  been  sent  there  to  do  this  woik 
by  throwing  down  rock,  and  knew  as  fully 
and  as  well  as  defendant  <nr  any  of  Its  agents 
the  danger  tnddent  to  his  portion.  The  in* 
Jury  to  plaintiff  was  caused  by  an  unforeseen 
accldrat,  without  fault  or  negligence  on  the 
part  of  the  defendant,  and  this  d^endant 
tiionld  not  be  held  liable  therefor. 

It  is  unnecessary  to  ^ve  In  this  report  a 
synopsis  of  the  evidence.  Suffice  it  to  say 
that  the  plaintiff  by  his  testimony  substan- 
tially made  out  the  case  alleged  in  his  peti- 
tion, and  the  defendant  introduced  testimony 
tending  to  establish  the  main  elements  of  its 
defense.  Tbe  Jury  returned  a  verdict  tor  the 
0atntiff  for  $2,000,  whereupon  the  defendant 
moved  for  a  new  trial,  which  was  overruled, 
and  upon  this  Judgment  error  Is  assigned  In 
the  bill  of  exceptions. 

1.  We  have  no  h^ltancy  In  saying  that  this 
petition  set  forth  a  good  cause  of  action,  and 
that  the  court  did  not  err  In  overruling  the 
general  demurrer  thereto.  Tbe  main  charge 
of  negligence  which  seems  to  be  relied  upon 
by  the  plaintiff  In  bis  pleadings  is  the  conduct 
of  defendant's  superintendent  of  this  work  at 
the  quarry  In  sending  plaintiff  to  the  particu- 
lar place  where  he  was  hurt  and  at  the  same 
time,  without  warning  to  him,  sending  labw^ 
ers  to  a  point  almost  directly  over  his  head, 
some  70  feet  above  htm,  for  the  tmrpose  of 
taking  out  rock  that  had  been  blasted,  and 
tumbling  tbe  same  down  to  tbe  place  below 
where  plamtifl  was  stationed.  One  of  the 
rocks  thus  loosened,  and  Intended  to  be 
thrown  down,  doubtless,  upon  the  ledge, 
broke;  and  one  of  the  plet^s  struck  plaintiff 
on  the  head,  causing  the  Injury.  As  to  wheth- 
er this  was  negligence,  and  shown  to  be  neg- 
ligence by  the  testimony  to  the  satisfaction 
of  tbe  Jury,  Is  a  question  peculiarly  for  them 
to  determine;  and  the  court  would  have  err- 
«d  U  It  had  sustained  tiia  demurrer  upon  tiie 


theory  tbat  the  petition  set  forth  no  cause  of 
action. 

2.  Nor  do  we  think  there  Is  any  merit  In  the 
special  demnrrer  made  In  this  case  on  the 
ground  that  the  petition  did  not  allege  where 
the  quarry  was  kxsated.  The  petition  does 
give  a  description  of  the  quarry.  It  allies 
that  It  was  owned  by  the  defendant  (that  Is^ 
the  of  Augusta);  that  petitions  was  la 
ito  employment,  at  waA  at  the  quarrr-  It 
further  gives  the  name  (tf  tbe  snpolntaxdrat 
emptoyed  by  the  dcf  «idant  to  take  durse  of 
the  work  at  the  quarry,  which  was  not  dmled. 
It  describes  the  grounds,  and  vrall  of  rock, 
and  the  character  of  the  work  engaged  In  at 
the  quarry.  It  does  seem  that  the  owner  of 
such  an  Immense  Industry  and  enterprise  as 
this  would  readily  have  known  what  particn- 
lar  quarry,  even  if  It  had  mm  than  one,  the 
plaintiff  was  alluding  to  in  his  petition.  la 
fact,  the  answer  filed  at  the  time  of  tbe  de- 
murrer Abows  upon  its  face  tiiat  It  knew  ea.- 
actly  what  quarry  was  r^erred  to  la  the  pe- 
titicm;  and,  even  U  there  was  any  error  in 
overruling  this  special  ground  of  demiuror, 
it  certainly  worked  no  harm  whatever  to  the 
defendant.  In  6  JOac.  PL  &  Prac.  p.  368,  this 
prindple  Is  announced,  and  tbe  author  dtes  a 
number  of  authorities  to  auataln  the  text.  It 
la  there  said:  **Altiiough  a  demurrer  may 
have  been  Improperly  overruled,  yet,  If  tlie 
demurrant  was  not  harmed  by  such  mllng. 
Judgment  will  not  be  revised  on  account  of 
the  harmless  error."  Besides  this,  the  princi- 
ple that,  in  pleading,  less  particularity  la  re- 
quired when  the  facto  He  as  mudi  within 
the  knowledge  of  the  adverse  party  as  In  tbe 
party  pleading,  is  so  well  established,  and 
susteined  by  sudi  abundant  authority,  that 
we  think  It  useless  to  discuss  or  cite  autiiortty 
on  the  subject 

S,  In  the  third  ground  of  the  motion  for  a 
new  trial,  exception  Is  taken  to  the  following 
charge  of  the  court:  "I  charge  you  that  If  Joy 
was  a  foreman  or  boss  of  tbe  city  quarry 
where  plaintiff  was  Injured,  In  tbe  sense  that 
he  bad  full  control  of  tbe  operations  at  the 
quarry,  and  full  authority  to  give  orders,  and 
to  direct  and  contr<^  as  superior,  the  move- 
mento  and  actions  of  the  employte  of  the  city 
working  In  tiie  quarry;  and  if  they  were  sub- 
ject to  bis  orders  and  directions  therein;  and 
If  he  took  no  part  In  the  actual  work  at  the 
quarry  himself,  but  m«rely  directed  and  su- 
perintoided  It;  and  if  be  had  autbuity  to 
suspend  employes  or  dlsdiai^  them,  subject 
to  the  final  action  of  a  higher  city  offldsl 
as  to  such  discharge,— then  Joy  was  not  a  fel- 
low servant  of  plaintiff,  but  was  the  vice  prin- 
cipal of  defendant.''  The  objection  to  this 
was  that  it  took  from  the  consideration  of  the 
Jury  the  determination  of  the  fact  as  to 
whether  or  not  Joy  was  a  fellow  servant  with 
the  plaintiff,  and  shut  out  from  consideration 
the  fact  that  the  city  retained  tbe  general  su- 
pervision of  the  quarry.  We  think.  In  tbe 
light  of  tbe  pleadings  and  the  testimony,  the 
charge  of  the  court  complained  of  was  en- 
ttaiely  oHTect    It  appears  from  the  sB^a^ 
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tlona  and  the  pnot  that  a  mmilclpal  corpora- 
tlMi.  the  defendant  in  tbls  case,  vas  engaged 
In  tlie  business  of  operating  a  quarry.  Joy 
was  placed  there  by  toe  defendant  as  a  gen- 
eral snperlDtendoit  of  the  work,  vlth  author^ 
Ity  to  direct  the  movementB  of  the  laborers,— 
not  joining  wlQi  them  In  the  labor,— and.  as 
to  this  particular  bnalness,  was  the  city's 
sole  and  only  represraitatlTe.  It  necessarily 
follows  from  the  facts  alleged  and  proved 
that  the  relation  he  sustained  to  the  plaintiff 
was  that  of  a  Tlee  principal,  and  not  a  fellow 
aerrant  If  his  duties,  and  the  poww  wHb 
which  he  was  clothed,  did  not  consUtnte  him 
a  Tice  principal,  then  It  would  be  an  oceed- 
Ingly  difficult  mattar  to  conceive  of  bow  any 
mnnlelpallty  or  other  corporation  conld  be  held 
responsible  for  the  acts  and  conduct  of  any 
agent  employed  to  soperintend  and  control  Its 
Bobemployfis.  It  Is  complained  that  this 
charge  excluded  f  nun  the  consideration  of  ttie 
Jury  that  the  dty  retained  the  general  snper- 
Tlslon  of  tile  quarry.  In  <»»  senae,  that  Is 
true;  but  not  more  so  In  this  case  flian  corpo- 
rations have  occupied  In  many  other  cases  In 
which,  under  repeated  adjudications  of  this 
court,  tiiey  have  been  held  responsible  for  the 
negligent  acts  of  snbbosses  towards  employ^ 
under  their  Immediate  control.  Hits  record 
fAllB  to  show  that  any  other  official,  agent,  or 
employA  of  the  dty  than  Joy  had  anythlog 
wbateTer  to  do  with  saperlntending  the  con- 
duct of  the  work,  and  directing  the  laborers 
engaged  therein.  In  Bain  t.  Machine  Works, 
75  Ga.  719  (Syl..  point  2).  it  was  dedded: 
"Although  two  persons  were  employed  by  the 
same  master,  yet  where  one  of  them  was  em- 
ployed as  a  blaster  for  the  purpose  of  remov- 
ing certain  rocks  on  the  master's  property, 
and  alone  bad  charge  of  the  work  of  blasting, 
and  the  other  had  nothing  to  do  with  It,  but 
was  employed  as  a  wood  workman  In  the 
foundry  of  the  master,  they  were  not  fellow 
servants.  In  the  legal  sense  of  the  term;  and 
B  charge  based  on  that  assumption  was  er- 
roneona,  though  It  may  have  been  a  correct 
abstract  statement."  In  Blackman  v.  Electric 
Co.,  102  Ga.  64,  29  S.  B.  120,  it  was  decided: 
"While  the  person  occupying  the  Inferior  po- 
sition Is.  in  a  broad  and  general  sense,  a  co- 
employd,  be  Is  not  a  fellow  servant  with  the 
person  In  authority  over  blm,  In  the  sense  be 
could  not  recover  for  Injuries  sustained  by 
him  In  consequence  of  the  negligence  of  such 
person."  See  the  opinion  of  Justice  Atkinson, 
on  page  68,  102  Ga.,  and  page  122.  29  3.  B., 
and  following,  and  it  will  clearly  appear  from 
those  facts  that  the  person  there  who  was 
regarded  in  the  capacity  of  a  vice  principal 
did  not  occupy  any  more  authoritative  rela- 
tion— even  If  as  much — to  the  employ^  than 
did  Joy  In  this  case  to  the  plaintiff.  See,  also, 
Cooper  V.  MulUns,  30  Ga.  146;  Augusta  Fac- 
tory V.  Barnes,  72  Ga.  227,  228;  Krogg  v. 
Railroad  Co.,  77  Ga.  214;  Obeeney  v.  Steam- 
ship Co.,  92  Ga.  726,  19  S.  B.  33;  Slllngton  v. 
Lumber  Co.,  98  Ga.  67,  19  S.  B.  21,  and  au- 
thorities cited.  The  above  disposes  of  the 
questions  raised  by  the  thirteenth,  fourteenth, 
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and  fifteoitti  grounds  of  the  motion  for  a  new 
trial.  In  which  error  Is  assigned  upon  the  re- 
fusal of  the  judge  to  give  to  the  jury  cwtaln 
requests  of  counsel  for  tibe  dtfendant  The 
thlrtecinth  ground  complains  of  error  In  refus- 
ing a  request  to  charge  the  jury  as  follows: 
"If  you  believe  that  Joy  bad  not  power  to  em- 
ploy or  discharge,  but  that  his  duties  were 
only  to  direct  and  act  as  a  foreman  and  boas, 
directing  tiie  men  where  to  work,  and  en- 
gaged in  a  common  pursuit  with  Owens,  you 
will  be  authorized  to  find  that  Joy  and  Owens 
were  fdlow  servants.  And  if  yon  so  find  that 
they  were  fellow  servants,  and  even  should 
believe  that  Joy  ms  negligent,  and  .that  his 
negligence  caused  the  Injury  to  Owens, 
Owens  could  not  recover."  The  court  gave 
that  In  Charge,  with  this  qualification:  *T 
give  you  that  In  cha^,  gentlemen,  with  this 
qualification:  That  if  yon  find  that  Joy  vnis 
not  In  control  and  had  authority,  but  was  sim- 
ply a  foreman  with  control  of  the  work  as- 
signed them,  and  was  engaged  along  with  the 
others  In  the  actual  work,  thai  he  would  not 
be  a  vice  prlndpal,  but  only  a  fellow  aerr- 
ant, and  negllgniee  on  Us  part  would  not 
render  the  dty  liable.**  We  question  very 
much  whether  the  diarge  of  the  court,  even 
with  that  qualification,  was  correct,  under  the 
testimony  In  this  rectnd;  for  there  was  no 
evidence  that  Joy  wna  aagaged  In  the  same 
sort  of  service  with  this  plalntlft  On  the 
contrary,  the  plaintiff  vras  a  common  laborer, 
whose  buBiness  It  was  to  handle  tocds,  en- 
gage in  manual  labor,  and  work  upon  the 
rock.  Joy  was  not  engaged  In  any  such  serv- 
ice. He  was  simply  the  suiwrintendent  and 
supervisor  of  the  work  that  was  carried  on 
by  the  laborers  In  the  quarry.  We  are  In- 
clined to  think  that  the  testimony  did  not  au- 
thorize the  charge  that  was  given,  and,  if 
tiiere  was  any  error  in  it,  it  was  against  the 
I  plaintiff.  Instead  of  the  defendant.  We  do 
not,  however,  dedde  this,  as  no  exception 
thereto  was  filed  by  the  plalntlft. 

4.  In  the  fourth  ground  of  the  motion  for  a 
new  trial  It  Is  alleged  that  the  court  erred 
in  giving  the  following  charge  to  the  jury: 
"The  employer  Is  liable  for  injuries  resulting 
from  the  unsafe  condition  of  a  working  place, 
even  though  brought  about  by  the  negligence 
of  a  fellow  servant  or  fellow  servants  of  the 
employe,  if  such  fellow  servant  acted  under 
the  orders  of  the  employer,  and  such  orders 
were  negligent  on  the  part  of  the  employer  as 
to  the  Injured  party,  provided  the  Injured  em- 
ploy6  was  not  guilty  of  negligence  In  going 
Into  the  dangerous  place."  The  objection  to 
tbls  was  that  It  prevented  the  Jury  from  ar- 
riving at  a  conclusion  warranted  by  the  evi- 
dence,—that  the  proximate  cause  of  the  In- 
Jury  to  plaintiff  was  the  negligence  of  his  fel- 
low servant  BUIott  From  a  careful  review 
of  the  evidence,  we  are  not  prepared  to  say 
that  there  was  sufilclent  testimony  to  charge 
Elliott  with  any  negligence.  We  do  not  de- 
dde that  question,  however,  but,  assuming 
that  he  was  negligent,  we  tiilnk  the  charge 
was  sound  law;  for  the  evidenoajMwws  that 
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he  was  glmply  carrying  out  the  tnBtmctlona 
of  Joy,  for  whosie  negligence  the  defendant 
vas  liable.  In  Railroad  Oo.  t.  Phelps.  18  & 
E.  652,  the  Bupreme  court  of  Virginia  decided: 
"If  an  injury  be  caused  by  the  concurring  neg- 
ligence of  a  fellow  servant  and  a  superior 
who  is  not  a  fellow  servant,  the  master  la  lia- 
ble." In  Augusta  Factory  r.  Barnes,  72  Ga. 
227.  228,  this  doctrine  is  announced  in  the 
opinion  of  Justice  Hall,  which  principle  is 
embodied  In  the  seventh  headnote,  on  page 
218.  Referring  to  the  case  of  Railroad  Co.  v. 
De  Bray.  71  Ga.  406,  the  court  says:  "We 
carefully  examined  our  previous  decisions,  to- 
gether ^th  the  authorities  in  the  text  writ- 
ers, and  the  cases  trom  the  English  courts 
and  the  courts  of  this  country,  and  came  to 
the  conclusion  that,  where  the  plaintiff  used 
all  ordinary  care  and  diligence  to  avoid  the 
injury  occasioned  by  the  negligence  of  the 
principal's  other  servants,  with  whom  he  was 
disconnected  at  the  time,  and  where  he  was 
acting  In  obedience  to  the  orders  of  another 
servant  over  him,  and  whose  orders  he  was 
bound  to  obey,  that  he  had  a  right  to  recover 
for  the  injury  Inflicted  nnder  such  circumstan- 
ces." See,  also,  Oheeney  v.  Steamship  Co.,  92 
Ga.  726,  19  8.  B.  38.  This  disposes  of  the 
sixth,  seventeenth,  eighteenth,  nineteenth, 
and  twenty-third  grounds  of  the  motion  for  a 
new  triaL  Considering  the  requests  to  charge 
In  the  last  grounds  named  in  the  light  of  the 
entire  charge,  there  was  no  error  in  refusing 
them. 

6.  In  the  fifth  ground  of  the  motion,  com- 
plaint is  made  that  the  court  erred  in  char- 
ging the  Jury  as  follows:  "It  was  the  duty 
of  the  defendant  to  furnish  a  reasonably  safe 
place  for  this  man  to  work.  It  was  the  right 
of  the  plaintiff  to  assume  that  the  place  was 
safe  when  he  was  directed  to  go  to  It"  The 
objection  to  this  charge  was  that  the  over- 
whelming weight  of  evidence  was  to  the  ef- 
fect that  practically  every  place  in  the  quarry 
was  dangerous,  and  that  any  one  working 
there  was  liable  to  be  injured,  and  it  was 
claimed  that  this  charge  was  without  evi- 
dence to  support  it  As  an  abstract  proposi- 
tion of  law,  the  charge  was  correct  and  we 
do  not  think  that  in  the  present  case  it  was 
calculated  to  mislead  the  Jury.  There  is  evi- 
dence in  the  record  of  the  dangers  that  nec- 
essarily attend  the  working  of  a  quarry,  ordi- 
nary and  usual  in  their  nature,  and  the  jury 
doubtless  clearly  understood  by  the  charge 
with  reference  to  a  reasonably  safe  place  for 
a  man  to  work  that  it  meant  such  a  place 
under  the  circumstances  and  conditions  at- 
tending the  operation  of  that  business.  Thwe 
Is  testimony  in  behalf  of  plaintiff  tending  to 
estatillah  the  fact  that  when  injured  he  was 
not  In  a  safe  place.  He  tratified  that  on  the 
day  before,  when  engaged  at  work  there, 
and  when  the  work  of  removliu^  rock  above 
them  began,  plaintiff  and  others  were  ordered 
away  from  that  pUice  on  account  of  this  dan- 
gevt  and  that  he  knew  nothing  about  what 
was  going  on  above  blm  when  he  was  hurt; 
and  we  fall  to  find  any  evidence  that  BlUott 


knew  he  was  beneath  him.  We  think,  Vx&e- 
fore,  that  tUs  charge  was  wananted  by  the 

evidence. 

6.  In  the  ninth,  tenth,  and  eleventh  grounds 
of  the  motion,  complaint  is  made  of  the  refu- 
sal of  the  court  to  give  certain  written  re- 
quests In  charge,  touching  what  powers  a 
municipal  corporation  can  exercise^  and  any 
powers  exercised  over  and  beyond  those 
granted  the  corporation  are  ultra  Tires;  that 
if  the  Jury  iMlleved  the  dty  council  of  Au- 
gusta had  no  authority  from  the  legislature, 
express  or  implied,  or  Indispensable  to  the 
objects  of  the  corimratlon,  to  conduct  the 
quarry  described  In  plalntUTs  petition,  soch 
work  would  be  known  in  law  aa  "ultra  vires" 
(tliat  la,  beyond  the  scope  and  powers  of  the 
corporation),  and.  to  create  liability  on  the 
city  in  a  case  of  this  kind,  it  is  necessary 
that  the  act  done  which  is  injurious  to  others 
must  be  within  the  scope  of  the  corporate 
powers  as  prescribed,  by  charter  or  poeitlTe 
enactment— In  other  words,  it  mast  not  be 
ultra  vires.  We  do  not  think  there  was  any 
error  In  refusing  these  requests.  In  tbe  first 
place,  in  Its  answer  the  d^endant  set  np 
nothing,  by  way  of  defense,  charging  that 
the  city  was  in  the  exercise  of  ultra  vires 
powers  in  the  operation  of  this  quarry,  either 
by  affirmative  statement,  or  by  denial  of  any 
of  the  allegations  in  plaintUTs  petition,  ex- 
cept that  in  the  second  paragraph  of  Its  an- 
Bwer  It  simply  states  that  it  does  not  admit 
that  such  work  was  within  the  scope  of  Its 
duty  or  authority.  It  nowhere  alleges  that  tt 
was  ultra  vires,  and,  even  if  It  did.  it  should 
have  shown  by  its  plea  the  reasons  why  tbe 
city  was  acting  outside  of  its  authority,  and 
that  therefore  It  was  not  responsible  for  tbe 
negligence  of  its  agents  in  pursuit  of  this  par- 
ticular business.  Besides,  we  think  this 
question  Is  controlled  by  the  agreed  state- 
ment of  facts  in  the  toief  of  evidence,  from 
which  it  appears  that  It  was  agreed  by  the 
parties  that  the  tract  of  land  where  this  acci- 
dent occurred  belonged  to  the  Augusta  Canal 
Company,  and  the  right  to  quarry  the  same 
was  conveyed  to  the  dty  council  of  Aufusta 
under  the  provisions  of  tbe  act  of  1849.  and 
the  city  has  ponce  Jurisdiction  over  the  tract 
It  is  admitted  that  this  tract  comes  within 
tbe  provtslons  of  the  act  Undw  the  act  tip- 
proved  December  27,  1846  (Acta  1846,  p.  138 
et  seq.)t  of  which  the  court  will  take  Judicial 
cognizance,  the  Augusta  Canal  was  Incorpo- 
rated by  the  legislature.  By  the  act  approv- 
ed February  7,  1854  (Acts  1863-^  p.  2S2), 
which  amends  the  act  of  18^,  it  is  provided 
"that  the  dty  council  of  Augusta  Bay,  at  any 
time  hereafter,  by  purchase  <a  otherwise 
lawfully  acquire  and  enjoy  all  the  estate, 
privileges  and  franchise  hoetofore  granted 
to  tbe  Augusta  Canal  Gompaoy,*'  etc.  From 
this  It  will  be  seen  that  there  has  been  foil 
legislative  sanction  gtvea  to  the  dty  council 
of  Augusta  to  own  and  ogaaJbe  the  qnany  hi 
question,  and  therefore  In  its  <veratlon  it  can- 
not be  guilty  of  any  ultra  vires  acts. 

7.  In  the  twelfth  ground  of  the  motion 
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complaint  li  made  that  th%  court  failed  to 
charge  the  Jury  as  Collowa:  "There  axe  two 
£raeral  characters  of  duties  imposed  on  cities, 
—one  publie  or  goTernmental.  and  the  other 
private  or  corporate.  In  the  performance  of 
the  public  or  foremmental  duties  the  city  Is 
not  liable  for  the  negligence  of  Its  agents,  of- 
ficers, or  employte.  In  the  performance  of 
Its  p^Tate  or  corporate  duties  it  Is  subject  to 
the  same  liability  as  are  private  corporations. 
It,  therefore,  yon  believe  from  the  evidence 
that  the  work  in  which  the  city  was  engaged 
when  petitioner.  Owens,  was  injured,  was 
governmental  In  its  nature,  the  city  cannot 
be  held  liable,  whatever  was  the  negligence 
of  Its  officers  or  employes."  We  do  not  think 
the  pleadings  In  this  case  involve  this  Issue, 
and  what  we  have  said  above  on  the  subject 
of  the  exercise  of  ultra  vires  powers  by  the 
defendant  will  apply  to  this  ground,  also,  In 
the  motion  for  a  uew  trlaL  There  was  some 
evidence  that  rock  was  also  being  gathered 
for  the  purpose  of  repairing  the  canal,  as  well 
aa  the  streets  of  the  city.  It  is  contended  by 
couuel  for  defendant  that  in  the  construc- 
tion and  maintenance  of  the  canal  the  city 
was  engaged  in  porformlng  a  govemm^tal 
f onctkui,  and  tiierefore  It  cannot  be  liable  In 
damages  for  any  negligence  whatever  In  coOp 
nection  therewith;  that  Owens,  in  getting 
out  tlie  rock,  some  of  which  might  be  for  use 
on  the  canal,  was  at  work  In  Its  maintenance 
and  construction,  and  therefore  cannot  hold 
the  city  liable  for  its  negligence.  This  ques- 
tion Is  setUed  In  general  terms  by  our  Politi- 
cal Code  (section  748),  which  declares:  "Mu- 
nicipal corporations  are  not  liable  for  failure 
to  perform,  or  for  errors  In  performing,  their 
legislative  or  Judicial  powers.  For  neglect  to 
perform,  or  for  Improper  or  unskillful  per- 
formance of  their  ministerial  duties,  they  are 
liable."  The  question  then  in  this  case  Is 
whether  or  not,  when  the  city  of  Augusta 
was  engaged  in  operating  this  quarry,  It  was 
^erclsing  any  legislative  or  Judicial  power, 
or  whether  It  was  engaged  in  the  perform- 
ance of  mere  ministerial  duties.  There  can 
be  no  doubt  about  the  proposition  that,  If  the 
powers  It  was  discharging  were  purely  and 
exclusively  of  a  governmental  character,  the 
city  would  then  occupy  the  position  as  slm- 
A>ly  the  agent  of  the  general  government  to 
Jo  things  which  devolved  upon  the  general 
government  There  Is  a  vast  difference  In 
ihe  decisions  of  different  courts  upon  the  sub- 
ject of  what  does  or  what  does  not  constitute 
governmental  power;  but,  under  the  evidence 
in  this  case,  we  think  there  can  be  no  ques- 
tion but  that  the  operation  by  the  dty  of  the 
quarry  which  It  owns  Is  purely  ministerial. 
It  was  held  by  this  court  in  Love  v.  City  of 
Atlanta,  95  Ga.  129,  22  S.  B.  29:  "The  duty 
of  keeping  the  streets  clear  of  putrid  and 
other  substances  offensive  to  the  sense  of 
smell,  and  which  tend  to  Imperil  the  public 
health,  devolves,  under  the  charter  of  the 
city  of  Atlanta,  upon  the  board  of  health  of 
that  city;  and  the  functions  of  this  depart- 
ment of  the  city  government  being  govern- 


mental, and  not  purely  admlnlstratiTe,  In  their 
character,  it  followa  that  If,  tn  the  exercise 
of  such  functions,  and  in  the  discharge  ot  the 
duties  devolving  upon  this  department  there* 
under,  a  private  dtlien  la  Injured  by  the  neg- 
ligence of  one  of  its  servants  in  and  about  such 
work,  no  right  of  action  arls^  against  the 
city."  That  case  was  evidenUy  based  upon  the 
idea  that  the  city,  In  performhig  such  duties, 
was  tn  the  exercise  of  a  governmental  power 
In  administering  to  the  general  public  health. 
It  was  exercising  a  governmental  function  of 
a  corporation,  and  was  therefore  not  liable. 
In  Fuller  v.  Oity  of  Atianta.  66  Ga.  80,  It 
was  decided:  "The  power  granted  by  char- 
ter to  a  municipal  corporation  to  raise  or 
alter  the  grades  of  streets  Involves  a  legisla- 
tive act.  After  this  has  taken  place,  the 
mere  construction  of  the  work  is  ministerial." 
We  think  the  decision  in  the  FuUer  Case  con- 
trols the  principle  in  this  case.  Should  the 
city  decide  when  a  street  should  be  opened, 
dosed,  or  repaired,  or  when  a  sewer  should 
be  built,  it  is  clearly  exercising  legislative  or 
Judicial  functions;  but  when  it  engages  In 
the  work  of  opening,  closing,  or  repairing  a 
street,  or  building  a  sewer,  and  la  thus  enga^ 
ged  in  the  physical  execution  of  the  work.  It 
la  evidenUy  in  the  discharge  of  duties  purely 
of  a  ministerial  nature.  If  this  be  true,  then, 
cleariy,  where  a  city  owns  a  quarry,  and  Is 
under  oUlgatlon  to  keep  Its  streets,  cauls, 
etc.  In  r^lr  fnHn  material  obtained  from 
quarries.  It  has  as  much  right  to  <^)«ate  Ita 
own  quarry  as  it  vrould  have  to  purchase 
such  material  from  others  engaged  In  the 
business;  and,  while  so  op^tlng.  it  is  in 
the  iwrformance  of  work  purely  of  a  minis- 
terial nature.  It  Is  contended  that  the  uae 
and  operation  of  the  canal  by  the  dty  were 
for  governmental  purposes;  but,  even  If  there 
were  anything  in  this  contention,  that  can- 
not affect  the  ministerial  work  of  operating 
a  quarry  for  the  purpose  of  supplying  rocks 
for  the  canal  and  streets.  Besides,  the  evi- 
dence fails  to  show  for  what  purpose  this 
canal  was  uBed.~whether  to  extinguish  Are, 
to  supply  citizens  with  water  for  private  pup- 
poses,  or  to  carry  on  manufacturing  Indus- 
tries; and  therefore  there  is  nothing  in  the 
record  to  authorize  the  court  to  charge  the  re- 
quest with  reference  to  whether  the  city  was 
exercising  a  governmental  function  in  the 
operation  of  this  canal.  Aa  above  stated, 
however,  we  cannot  see  how  the  operation  of 
a  quarry  for  the  purposes  indicated  by  this 
evidence  can  constitute  that  enterprise  any- 
thing but  the  exercise  of  a  ministerial  func* 
tion.  It  has  no  reference  whatever  to  gov- 
ernmental powm  contemplated  by  the  stat- 
ute. There  Is  no  question  In  this  case  but 
that  the  city  of  Augusta  was  working  this 
quarry  for  legitimate  purposes,  to  wit,  to  re* 
pair  Its  streets,  and  to  furnish  material  for 
repairing  Its  canal.  Such  work  of  repairs  is 
certainly  within  the  purposes  and  ends  of  the 
corporation.  Now,  It  Is  not  pretended  that 
the  powers  and  duties  of  Joy  were  conferred 
or  defined  by  law,--eltber  8tatut&,or  common 
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law.  He  wu  not  a  public  officer,  but  bis  en- 
tire powers  are  conferred  and  dntlet  defined 
by  the  city  ItaeU.  It  therefore  necessarily 
follows  that  he  was  a  mere  serrant  or  agent 
of  the  city  of  Augusta,  and  It  was  chargeable 
with  the  consequences  of  his  acta  within  the 
■oope  of  his  authority.  This  principle  Is  rec- 
ognized and  fully  discussed  In  Wood,  Mast.  & 
S.  (2d  Ed.)  U  467-460.  A  number  of  anthorl- 
ties  are  therein  dted  to  sustain  the  text  See 
Grimes  t.  Eeene,  62  N.  H.  SSi,  from  which 
the  author  quotes  extensively,  and  which  la 
oostroUIng  upon  this  subject 

8.  In  the  seventh  ground  of  the  motion,  ex- 
ertion iB  tak^  to  the  following  charge:  "He 
would  also  be  entitled  to  recover  for  his  de- 
creased capacity  to  work,  If  yon  find  from 
the  evidence  that  the  Injnry  received  1b  per- 
manent" The  objection  to  this  was  that 
there  was  no  evidence  showing  how  much  he 
had  been  earning  at  the  time  of  the  trial,  nor 
was  there  any  evidence  to  show  that  his  abili- 
ty to  labor  had  been  diminished.  It  invited 
the  Jory  to  enter  upon  an  nnllluminated  field 
of  damages,  and  put  no  rein  upon  the  amount 
to  be  given,  thus  making  the  verdict  exces- 
slre.  Upon  an  examination  of  the  evidence, 
we  do  not  find  that  the  position  of  counsel  for 
plalntift  In  error,  that  there  was  no  evidence 
to  show  that  plalntitTs  ability  to  labor  had 
been  diminished,  was  sustained;  for  the  plain- 
tiff himself  testified  that  his  capacity  to  labor 
was  diminished,  that  it  pained  him  to  work 
tn  the  sun,  and  that,  while  he  did  labor  after 
the  injury,  he  had  to  do  so  to  support  his 
fomUy,  but  that  it  was  attended  with  pain. 
There  was  also,  evidence  for  defendant  tend- 
ing to  show  the  character  of  service  and  la- 
bor that  be  performed  after  his  Injury,  and 
ft  seemed  about  as  hard  and  dlfflcnlt  as  he 
did  before  he  was  hurt  It  Is  true,  there  is 
no  evidence  as  to  his  earnings  before  or  after 
the  Injury.  This  charge  we  do  not  think  au- 
thorizes the  Jury  to  have  any  refermce  to  his 
diminished  earnings,  bat  It  has  reference  only 
to  his  diminished  ability  to  labor.  But  there 
Is  authority  for  tbe  position  that  such  per- 
man»it  diminution  of  one's  power  to  labor 
constttutes  an  element  of  damages,  where  It 
Is  the  result  of  an  Injury  sustained,  though 
there  may  be  no  evidence  that  It  had  any 
effect  upon  the  earnings  of  the  Injured  party. 
See  Powell  v.  Railroad  Co.,  77  Ga.  200.  3  S. 
B.  769,  where  the  principle  la  laid  down  that 
one  who  has  to  live  long  In  pain  Is  more 
damaged  than  one  who  has  to  endure  suffer- 
ing but  for  a  brief  term.  With  reference  to 
damages  from  pain,  we  quote  the  following 
from  the  opinion  In  that  case:  "It  may  be 
thonght  that  the  loss  of  ability  to  labor  is  not 
pain,  but  this  Is  a  mistake.  There  is  no 
greater  blessing  of  life  than  ability  to  labor, 
even  though  the  proceeds  may  belong  to  an- 
other. It  Is  better  for  happiness,  as  well  as 
for  virtue,  to  work  for  nothing,  than  to  be 
Idle.  A  physical  Injury  that  destroys  the 
power  of  a  human  being  to  labor  is  one  of  the 
most  serious  Injuries  that  It  is  possible  to  In- 
flict Trae,  It  Is  not  to  be  measured  by  pecu- 


niary earnings  where  tbe  suit  is  "by  a  married 
woman,  for  such  earnings,  a>  a  general  rule, 
belong  to  the  husband,  and  the  right  of  ac- 
tion for  their  loss  is  In  him;  but  'Uie  wife 
herself  has  such  an  Interest  in  her  worldi^ 
capacity  as  that  she  can  recover  something 
for  its  deetrnctlon,"  etc  We  do  not  see  why 
this  same  principle  would  not  apply  to  one 
whose  capacl^  to  labor  liaa  been  diminished, 
and  especially  when  such  labor  Is  attoided 
with  pain.  We  cannot  therefore,  say  tbat 
there  was  error  In  this  charge  which  wonul 
necessitate  a  new  trial,  for  both  the  petitJoo 
and  some  of  the  evidence  tend  to  show  this 
effect  of  the  Injury  received  by  plaintiff.  As 
this  was  a  question  for  tiie  Jury,  we  ea^press 
no  opinion  thereon. 

9.  The  eighth  ground  of  exception,  how- 
ever, we  think  is  open  to  serious  objection. 
Complaint  Is  made  that  the  court  erred  tn 
charging  as  follows:  "So.  gentlemen  of  the 
Jury,  If  you  find,  under  the  evidence  and  the 
charge,  that  the  plaintiff  Is  oititled  to  re- 
cover, you  determine  what  amount  you  will 
allow  for  the  pain  and  suffering  endnred  by 
the  plaintiff.  Then,  the  amount  of  incapaci- 
ty to  work.  Take  into  consideration.  In  de- 
termining that  what  he  has  been  making, 
and  what  he  would  likely  have  continued  to 
make,— whether  there  would  have  been  any 
Increase  In  his  earning  capacity  If  this  injury 
had  not  occurred,  and  also,  as  he  grew  older, 
what  the  natural  decrease  would  be,— and  say 
how  much  that  was  affected  by  this  Injury, 
and  then  allow  what  yon  believe  would  com- 
pensate him  for  that  loss."  The  objection  to 
this  was  that  It  was  without  evidence  to  sup- 
port It;  tbat  It  encouraged  tbe  Jury  to  en- 
large Its  verdict  beyond  what  was  proper  and 
Justified  by  the  evidence;  that  it  suggested 
for  them  a  measure  of  damage,  without  there 
being  any  data  on  which  to  base  It  We 
think  the  objection  is  well  taken.  While  the 
petition  alleges  a  diminished  capacity  to  la- 
bor, It  does  not  allege  any  pecuniary  loss  re- 
sulting to  the  plaintiff  In  consequence  of  the 
fact  of  diminished  earnings  from  labor.  It 
does  not  allege  what  he  was  making  before 
the  injury,  nor  what  he  has  been  able  to 
make  since,  and  there  Is  not  a  particle  of 
evidence  In  the  record  which  throws  any  light 
whatever  upon  the  subject  The  error  con- 
sists, therefore,  in  opening  up  to  the  jury 
the  right  to  Investigate  a  matter  with  the 
view  of  Increasing  damages,  by  suggesting  a 
measure  of  damages  upon  which  they  have 
no  data  whatever  to  base  any  finding.  The 
Jury  found  a  verdict  for  52,000.  We  express 
no  opinion  whatever  about  its  excesslveness. 
even  In  view  of  tbe  pleadings  and  evidence 
that  were  before  them;  but  we  cannot  aay.  as 
matter  of  law,  that  they  would  have  fouud 
that  amount  regardless  of  this  charge  for 
pain  and  suffering  alone.  We  are  aware  of 
decisions  repeatedly  made  by  this  and  other 
courts  that  a  new  trial  will  not  be  granted 
by  a  reviewing  court  for  error  In  a  charge 
which  works  no  Injury  to  the  complaining 
party.  But  It  must  be  p^fectty  dear  that  a 
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correction  of  the  error  would  not  resnlt  in  a 
change  of  the  verdict.  Where  tbe  error 
might  baTe  Influenced  the  itaj,  a  new  trial 
shonld  he  granted.  We  cannot  say  that  this 
"was  not  a  ctose  case  upon  ita  facta,  and  there- 
fore cannot  say  that  the  Jmy  could  not  have 
l>een  Influenced  by  this  erroneona  charge.  In 
Bazemore  v.  DaTia,  4S  6a.  839,  it  was  decid- 
ed, "Material  error  haTlng  been  committed  by 
the  coort,  a  new  trial  will  only  be  refused 
vhere  tlw  eridence  demanded  the  verdict 
^hlch  was  rendered."  A  number  of  dedsions 
of  this  court  could  be  cited  sustaining  the 
same  principle,  but  this  is  unnecessary.  In 
Forr  T.  Bddleman,  80  Qa.  661,  7  B.  E.  167 
(SyL,  point  2).  it  was  decided,  "though  an  Im- 
proper measure  of  damages  be  given  in 
charge  to  the  jury.  If  the  verdict  be  for  less 
than  the  damages,  measured  properly,  would 
amount  to,  the  finding  need  not  be  disturb- 
ed." But  the  damages  involved  in  this  case 
were  necessarily,  under  the  proof  submitted 
to  the  Jury,  of  a  general  nature,  and  cannot 
be  accurately  measured  by  the  court  upon  any 
legal  basis  whatever.  It  is  left  almost  en- 
tirely In  the  discretion  of  the  Jury  to  fix  the 
amount  of  damages  for  pain  and  snfFerlng. 
and  their  finding  will  not  be  Interfered  with, 
unless  so  acessive  as  to  clearly  Indicate  blaa 
or  prejudice.  We,  therefore,  as  matter  of 
law,  cannot  say  that  the  evidence  In  this  case 
demanded  a  verdict  for  the  amomit  found. 
For  the  erroneoDS  charge  hereinabove  quot- 
ed, we  fed  constrained  to  grant  a  new  trial. 

10.  The  above  covers  all  the  questions  of 
importance  made  by  this  record.  There  are 
a  few  other  grounds  In  the  motion  for  a  new 
trial,  relating  principally  to  requests  to 
chai^;  but,  after  comparing  them  with  the 
charge  of  the  court  actually  given,  we  do  not 
think  they  are  of  sufficient  merit  to  tequtre 
discussion.  The  charge,  as  a  whole,  except 
as  specified  In  the  note  Just  preceding,  was 
foil  and  fair,  and  covered  all  the  important 
issues  between  the  parties;  and  on  account  of 
the  error  In  the  charge  hereinabove  pointed 
out,  only,  the  Judgment  denying  the  grant  of 
a  new  trial  is  reversed.  Judgment  leveraed. 
Alt  the  Justices  concortlng. 


OLABEB  V.  HAVARD. 
(Snpreme  Oonrt  of  Georgia.    July  11,  1900.) 

AOHNCT—BTIDBNGB— USURY. 

1.  One  who  received  money  from  the  owner 
thereof  for  the  express  purpose  of  lending  it  out 
at  interest,  and  with  authority  bo  to  do,  either 
general  or  limited,  and  who  afterwards  did 
lend  the  money  to  another,  taking  therefor  a 

Sromlsson'  note  payable  to  such  owner,  is  to 
e  reKarded  as  bis  aRent.  although  the  borrow- 
er, at  the  time  of  executing  the  note  or  sub- 
BtKiuently,  aigoed  a  paper  purporting  to  consti- 
tute the  person  with  whom  he  dealt  in  the 
transaction  his  agent  to  obtain  the  loan. 

2.  Whni,  in  such  a  case,  the  agent  exacted 
from  the  borrower  a  commission  which,  added 
to  the  stipulated  interest,  made  an  amount  ex- 
ceeding that  which  could  be  lawfully  charged  as 
interest,  the  transaction  was  usurious,  if  it  was 
anderstood  between  the  l^er  and  the  agent 


that  the  former  was  to  pa^  nothing  for  the 
letter's  services,  and  the  arcnmstances  were 
such  that  the  lender  must  aeceasaiily  have 
known  that  the  agent  intended  to  charge  the 
borrower,  and  did  charge  and  collect  from  himt 
such  cMnmission  for  making  the  loan. 
(Syllabus  by  the  Court.) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Actim  by  Agnea  Havard  against  M.  A. 
ClariEe.   Judgment  for  plointlCC  Defendant 

brings  error.  Reversed. 

This  was  a  suit  on  a  promissory  note.  In 
the  court  below  a  verdict  was  directed  for 
the  plalntur.  Judgment  was  accordingly  en- 
tered for  the  amount  sued  for.  The  following 
evidence  was  introduced  on  the  trial,  to  wit: 
T.  A  Clarke,  sworn  for  the  defendant,  tes- 
tified as  follows:  "I  am  the  husband  of  the 
defendant,  and  represented  her  In  getting  the 
money  on  the  note  sued  on.  Went  to  Mr.  Bar^ 
nett  and  asked  for  the  money.  He  let  us 
have  six  hundred  and  fifty-five  dollars,  and 
my  recollection  Is  that  he  took  out  fifteen  dol- 
lars of  that  amount  for  searching  the  titles  to 
the  place.  This  was  all  I  promised  to  pay. 
Osn't  read.  Thought  the  note  was  for  the 
amo^t  I  got,  until  the  Georgia  Loan  &  Trust 
Company  vrrote  for  the  Interest,  and  then  the 
roocas  began.  Thought  it  was  Mr.  Bamett's 
money  we  were  getting.  He  had  his  sign  on 
his  door,  that  he  loaned  money.  Did  not 
know  the  note  was  payable  to  the  security 
and  Investment  company  tmtll  long  after- 
wards. The  note  and  papers  were  signed  at 
the  same  time  the  money  was  paid.  De- 
fendant can't  read.  Mr.  Bamett  brought  the 
papers  to  my  wife,  folded  up,  and  told  her 
to  sign.  She  asked  what  amount  she  was 
getting,  and  he  said  $655.  She  then  signed 
the  papers,  and  that  was  all.  They  were  not 
read  over  to  her,  and  no  bond  for  titles  were 
given  her.  I  signed  the  application  for  the 
loan  In  her  name."  Manda  A.  Clarke,  defend- 
ant, testified  as  follows:  "My  husband,  T.  A 
Clarke,  made  the  arrangements  for  me  to  bor- 
row the  money.  I  went  to  Mr.  Bamett's  office 
and  signed  the  papers  for  the  money.  Can't 
read.  He  did  not  read  to  me  the  papers  sign- 
ed. Money  was  paid  over  same  time  papers 
were  signed.  Never  knew  the  note  was  for 
|7G0  until  long  afterwards.  None  of  the  pa- 
pers were  read  to  me.  Mr.  Bamett  Just 
brought  the  papers  to  me,  folded  up,  and  told 
me  to  sign.  Never  heard  a  word  about  hav- 
ing to  pay  Mr.  Bamett  ninety-five  dollars  com- 
mission." Samuel  Barnett,  sworn  for  plain- 
tiff, testified  as  follows;  "The  defendant  em- 
ployed me  to  obtain  the  loan.  She  signed  the 
application.  Ninety-Qve  dollars  was  paid  me 
as  commission  for  procuring  the  loan.  I  rep- 
resented the  borrower,  and  the  payee  of  the 
note  knew  nothing  of  my  commisslui.  I  did 
not  know  the  defendant  and  her  husband 
could  not  read.  Neltner  asked  that  the  pa- 
pers be  read.  I  oplalned  the  matter  to 
them,  and  did  not  prevent  their  reading.  I 
did  not  nottoe  that  they  did  not  read  the 
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papers.  I  am  not  tbe  agent  of  the  leoder, 
and  did  not  act  aa  snch.  The  Georgia  Loan 
&  TtuBt  Company  got  thirty  dollars  of  the 
commlaslon  I  charged.  They  and  Z  are  bro- 
kers, and  do  not  act  as  agents  of  any  lenders. 
We  obtain  money  from  difforent  capitalists  at 
dltrerent  times.  The  Interest  paid  on  the 
note  was  sent  to  the  Greorgia  Loan  &  Tmat 
Company,  at  Macon,  Ga.,  as  a  matter  of  con- 
venienee,  and  is  not  a  payment  until  it 
reaches  the  lender.  I  had  nothing  to  do  with 
collecting  the  Interest  The  security  and  in- 
vestment company,  the  payee  of  the  note.  Is 
a  partnership.  Don't  know  whether  the 
members  of  the  firm  are  stockholders  in  the 
Georgia  Loan  &  Trust  Company  or  not  Said 
Georgia  Loan  &  Trust  Company  did  not  loan 
the  money.  It  was  sent  them  by  the  security 
Investment  company,  payees  of  the  note,  who 
loaned  the  money.  The  security  investment 
company  got  no  commissions,  and  only  seven 
per  cent.  Interest"  Plaintiff  also  introduced 
the  application  for  loan.  This  contained  a 
statement  tliat  S.  Barnett  was  constituted  the 
agent  of  the  borrower  (defendant)  to  procure 
a  loan  of  $750,  was  addressed  to  S.  Barnett 
contained  the  statement  that  applicant  had 
no  other  real  estate,  and  was  dated  JacAiary 
18.  1S06.  Indorsed,  "Approved,"  by  security 
investment  company.  PlaintlfT  also  Intro- 
duced in  evidence  the  following  statement: 
"Atlanta,  Ga.,  January  20th,  1896.  Amanda 
A.  Clarke,  in  Account  S.  Barnett  Loah  Sec. 
1.  Co..  5  years  6  mo.,  7  per  cent,  1760.00;  to 
commissions,  etc..  $96.00;  net  cash,  $f^00. 
[Signed]  Manda  A.  Clarke."  T.  A,  Clarke, 
recalled,  stated  that  be  did  not  know  the 
Georgia  Loan  &  Trust  Company  bad  anything 
to  do  with  the  loan  until  they  called  upon 
the  defendant  for  payment  of  Interest  On 
the  above  evidence,  the  court,  ovct  the  ob- 
jection of  defendant  directed  a  verdict  few 
piaintlft,  and  verdict  and  judgment  were  en* 
tered  for  plaintiff  for  the  amoont  soed  tw. 
and  the  defendant  excepted. 

R.  O.  Lovett  and  Humphries  &  Humpbries, 
for  plaintiff  In  error.  S.  Barnett  for  defend- 
ant In  error. 

LUMPKIN,  P.  J.  This  case  turns  upon  the 
questions  dealt  with  below.  It  is  an  action 
upon  a  promissory  note  for  the  principal  sum 
of  1750,  and  three  coupon  Interest  notes  there- 
to attached.  The  main  note  Is  dated  January 
1,  1896,  and  due  January  1,  1901,  with  inter- 
est from  date  at  7  per  cent,  per  annum,  evi- 
denced by  ten  coupon  notes.  Including  those 
sued  upon,  which  were,  on  their  face,  overdue 
when  the  action  was  brought  The  large  note 
Is  payable  to  the  order  of  the  Security  Invest- 
ment Company  of  Bridgeport  Conn.,  and  stip- 
ulates that.  If  default  should  be  made  in  the 
payment  of  interest  It  should,  at  the  holder's 
option,  become  due  and  payable,  regardless 
of  the  date  of  maturity.  The  smaller  notes 
are  payable  to  the  Investment  company  or 
bearer,  and  stipulate  for  interest  after  their 
maturity  at  8  per  cent,  per  annum.  The 
plaintiff's  petition  contains  an  aUegation  that 


all  of  these  notM  were,  dlrecOy  Btter  Qttii 
execution,  duly  assigned  to  her.  This  aUega- 
tloD  is  not  denied  in  the  answer,  but  the  de- 
fendant therein  alleges  that  "the  contract 
as  made  by  her,  was  that  she  was  to  borrow 
of  the  payee  of  said  notes  the  sum  of  $SS5*'; 
that  this  was  the  amonnt  actually  loaned  to 
her;  and  that  "she  does  not  owe  the  amonnt 
claimed  in  said  suit  as  principal,  because 
there  is  charged  as  part  of  said  principal  the 
sum  of  ninety-flve  dollars,  the  same  being 
charged  against  this  defendant  as  commis- 
sions by  officers  and  agents  of  the  payee  o[ 
said  notes,  and  the  same  is  Illegal,  belns  char- 
ged under  the  name  of  'commissions'  to  avoid 
the  laws  against  usury."  The  answer  fur- 
ther states  that  the  amonnt  of  the  nsniy  is 
$89.06,  and  sets  forth  in  detail  the  facts  and 
figures  upon  which  this  assertion  is  based. 
It  seems  to  have  been  properly  conceded  that 
tbe  defense  of  usury.  If  well  founded  in  fact 
was  good  against  tbe  piaintlft,  tbough  she  be- 
came a  bona  fide  holder  for  value  before  the 
maturity  of  the  notes.  See  Angler  v.  Smith. 
101  Ga.  844,  28  S.  H.  167.  At  the  condnsion 
of  the  evidence  on  both  sides,  the  court  di- 
rected a  verdict  In  favor  of  the  plaintiff  for 
the  full  amonnt  of  the  principal  and  interest 
claimed  In  the  petition,  and  the  defendant  ex- 
cepted. The  evidence  is  fully  set  forth  In 
the  official  report  preceding  this  opinion. 

1.  Tbe  first  question  for  determination  Is, 
did  the  evidence  warrant  a  finding  that  Bar- 
nett was  the  agent  of  the  Investment  com- 
pany to  make  the  loan?  We  think  It  did. 
The  loan  was  certainly  made  for  and  in  be- 
half of  that  company.  Of  necessity,  it  bad 
to  be  represented  In  the  transaction  by  some 
one  acting  as  Its  agent  It  could  not  possibly 
make  a  loan  In  any  other  way.  There  is  no 
evidence  tending  to  show  that  It  was  In  fact 
represented  by  any  one  other  than  the  Oeor- 
gia  Loan  &  Trust  Company  or  Barnett  He 
and  the  Georgia  Company  were  acting  in  con- 
cert He  testified  that  it  did  not  loan  tbe 
money,  and  that  the  Investment  company  did. 
But  bow?  On  this  particular  point  his  testi- 
mony Is  not  lucid,  but  the  real  meaning  of  It 
when  taken  In  connection  with  other  things 
stated  by  him,  is  not  difficult  of  ascertain- 
ment He  said:  "The  Georgia  Loan  &  Trust 
Co.  got  thirty  dollars  of  tbe  commission  I 
charged.  They  and  I  are  brokers,  and  do  not 
act  as  agents  of  any  lenders.  We  obtain 
money  from  different  capitalists  at  different 
times.  The  interest  paid  on  the  note  was 
sent  to  the  Georgia  Loan  &  Trust  Company, 
at  Macon,  Georgia,  as  a  matter  of  conven- 
ience, and  Is  not  a  payment  until  it  reaches 
the  lender."  He  further  testified  that  the  de- 
fendant employed  him  to  obtain  the  loan; 
that  he  represented  tbe  borrower;  that  he 
was  not  the  agent  of  the  lender,  and  did 
not  act  as  such.  As  will  have  been  obsnred. 
the  written  application  signed  by  tbe  defeud- 
ant  and  purporting  to  constitute  Barnett  her 
agent  to  procure  the  loan,  was  dated  January 
18th,  though  apparently  the  note  was  exe- 
cuted on  January  1st  Bamett  stated  facu 
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and  conclnaltms  therefrom.  The  conclnaloni, 
bowever,  were  merely  his  own.  Are  they 
necessarily  correct,  and  as  sn^  binding  and 
conduslTe  upon  the  defendant?  Would  not 
these  facts  and  the  other  facts  In  the  case 
-warrant  other  and  very  different  conclusions? 
Me  obtained  money  from  the  investment  com- 
pany to  lend  out  For  whom?  Why,  for  the 
company,  of  conrse.  At  the  time  he  received 
this  money  the  defendant  bad  not  asked  for 
a  loan.  It  was  on  band  when  she  called.  Up 
to  that  point,  who,  and  who  alone,  was  rep- 
resented by  Bamett?  The  answer  Is  simple; 
i>oeB  It  alter  the  actual  facta  of  the  transao- 
tion  that  the  borrower  signed  a  paper,  bear- 
ing a  date  17  days  later  than  tbat  of  the 
note,  stating  that  Bamett  was  thereby  made 
her  agent  to  borrow  $750?  Doubtless  this 
discrepancy  In  dates  is  susceptible  of  explana- 
tion. Indeed,  the  defendant's  receipt  to  Har- 
nett for  the  money  borrowed  was  dated  Jan- 
uary 20th.  Bat  what  difFerence  would  it 
make  that  the  note  was  dated  back,  which 
must  have  been  the  case  if  we  accept  as  true 
<he  statement  of  the  witness  T.  A.  CHarke 
that  "the  note  and  paper  were  signed  at  the 
same  time  the  money  was  paid."  Could  not 
tbe  Jury  have  found,  and  ought  they  not,  in 
Tiew  of  all  the  evidence,  to  have  found,  that 
tbe  contract  embraced  in  the  appll(sitl(»i  was 
purely  colorable?  Tbe  law  cares  nothing 
about  the  form  of  a  transaction,  but  charac- 
terizes it  according  to  Its  substance  and  re- 
sults. What  ia  the  substance  of  tbls  trans- 
action? Manda  A.  Clarke,  wishing  to  borrow 
money,  applied  to  Bamett  for  a  loan,  suppoft- 
iDg  she  was  dealing  exclusively  with  him. 
He  bad  on  hand  money  which  had  been  sent 
to  him  by  the  investment  company  through 
-Qie  Georgia  Company,  his  co-agent,  to  be  loan- 
ed. He  let  the  applicant  have  the  money, 
taking  her  note  payable  to  the  inveatmaat 
company,  after  deducting  $85  for  commis- 
sions. The  Georgia  Company  coUeeted  what 
was  paid  on  the  interest  notes,  and  forward- 
fid  same  to  tbe  owner.  Against  all  tills  tha» 
Is  nothing  to  show  agency  for  the  borrower, 
ttcept  Bametlfs  statment  of  a  mere  concln- 
«lon.  backed  by  the  seemingly  belated  appUcar 
tion  for  the  loan.  Certainly,  it  would  not  have 
required  a  strain  to  find  that  the  loan  was 
made  by  Bamett  as  agoit  of  the  Investment 
company.  What  service  did  he  render  the 
'defendant,  as  her  agent,  which  was  not  di- 
rectly connected  with  that  he  performed  in 
behalf  of  the  Investment  company,  agreeably 
to  Us  undertaking  to  ^ect  for  It  a  loan  of 
money  which  it  bad  previously  sent  to  talm 
for  tliat  purpose?  How,  under  the  drcum- 
fltances.  could  It  have  been  possible  for  hhn  to 
do  anything  in  her  behalf  In  procuring  the 
loan?  He  did  not  ask  the  investment  com- 
pany to  make  a  loan  to  the  defendant.  All 
be  had  to  do  when  she  applied  to  blm  for  the 
money  vras  to  let  her  have  it  This  he  did, 
and  in  so  dtdog  rendered  her  no  more  serv- 
ice, save  as  to  examining  her  titles,  than  ev- 
ery lender  does  wh^  be  loans  money  to  a 
borrower  on  appllcatloxL  Tbete  la  no  quee* 


tion  here  as  to  Bamett^s  right  to  make  a 
charge  for  examining  tbe  titles.  This  case 
is  obviously  different  upon  Its  facts  from 
that  of  Merck  v.  Mortgage  Co.,  79  Ga.  213,  7 
S.  B.  266,  and  numerous  others  of  Its  class, 
in  which  the  lender  received  the  borrower's 
application,  passed  upon  It  for  himself,  and 
for  himself  decided  whether  or  not  the  se- 
curity was  good  and  toe  terms  offered  satis- 
factory. Here  Bamett  passed  upon  these  and 
all  kindred  questions  for  the  lender,  mani- 
festly with  authorIl7  so  to  do,  which  was 
either  general  or  limited  by  Instmctlons  not 
disclosed.  If  this  does  not  amount  to  agency, 
we  have  no  conception  of  what  agency  Is. 
The  trial  court  therefore  could  not  properly 
have  directed  a  verdict  for  the  plaintiff  on 
the  theory  that  the  evidence  demanded  a  find- 
ing that  Bamett  was  escluBively  the  borrow- 
er's agent,  and  In  no  soise  tbe  agent  of  the 
lender. 

2.  It  la,  however,  contended  that  even  If  be 
was  such  agent,  and  even  If  be  did  oact  a 
commission  which,  added  to  tbe  stipulated 
interest,  would  make  an  amount  exceeding 
the  maximum  legal  rate  of  Interest,  the  trans- 
action was  not  usurious,  for  the  reason  that 
the  lender  did  not  receive  any  part  of  tbe 
commission,  or  know  that  a  commission  was 
charged.  In  this  connection  Bamett  testi- 
fied, "The  payee  of  the  note  knew  nothing  of 
my  commission."  He  did  not  testify  that  this 
payee  was  Ignorant  of  the  fact  tbat  It  was 
bis  custom  to  charge  commissions,— a  custom 
which  must  inevitably  pertain  to  tbe  business 
of  brokers  who  lend  out  money  belonging  to 
others.  Everybody  at  all  informed  with  ref- 
erence to  sudi  matters  Imows  that  services 
rendered  by  such  brokers  are  not  and  In  the 
nature  at  things  cannot  on  sound  business 
principles,  be,  rendered  gratuitously.  The 
evidence  in  this  case  warranted  a  finding  that 
the  Investment  company  knew  Bamett  was 
In  the  business  of  lending  money;  that  it  sent 
him  Its  money  to  lend,  and  must  also  have 
known  that  he  expected  compensation  for  his 
labor.  It  is  doubtless  true,  as  Bamett  testi- 
fied, that  It  knew  nothing  of  bis  commission; 
that  is.  It  did  not  know  the  precise  amount  be 
charged  when  he  made  thta  particular  loan. 
That  this  Is  really  what  he  meant  by  the 
words,  **The  payee  of  the  note  knew  nothing 
of  my  commlaslon,"  la  conclusively  shown  by 
what  be  saya  In  hla  brief  as  atbnnv  fOr  the 
defendant  In  error.  We  quote  therefrom: 
"The  Security  Investment  Company  did  not 
know  what  commissions  Bamett  charged. 
They  thematives  received  nothing,— only  tibelr 
7%  Interest."  That  Is,  Ibe  company  knew 
Bamett  charged  cfunmlsalona,  but  did  not 
know  to  how  much  they  amounted.  And,  in- 
dependenUy  of  the  above-quoted  expression, 
■there  la  little  room  for  doubting  tbat  the  com- 
pany, when  It  forwarded  the  money  to  be 
loaned,  was  not  Ignorant  of  ttte  fact  that 
Bamett  expected  to  make  something  for 
dng  it  In  the  hands  of  a  borrower.  Affecting 
not  to  know  this  woold  be  admitting  a  total 
dlsreganl  of  tbe  plainest  principles  at  hmnan 
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nature.  So,  then,  the  jury  might  well  have 
concluded  that  the  InTeatment  company  knew 
Bainett  was  to  be  paid,  and  also  that  It  un- 
derstood it  Xraa  not  to  do  the  paying,  and, 
further,  that  It  must  have  known  the  borrow- 
er, when  he  came  along,  was  to  do  so.  They 
conld  therefore  have  found  that  the  com- 
pany occupied  the  position  of  at  least  tacitly 
aothorizlug  Its  agent  to  exact  such  a  commts- 
Blon  on  the  loan  as  the  borrower  might  be 
Induced  to  pay.  A  money  lender  cannot,  in 
this  state,  lawfully  contract  for  or  reserve 
any  greater  rate  of  Interest  than  8  per  cent 
per  annum,  and  the  prohibition  Is  Just  as 
strong  against  doing  so  Indirectly  as  it  is 
against  doing  so  openly  and  without  pretense. 
It  Is  now  too  well  settled  to  admit  of  doubt 
that  if  the  agent  of  a  money  lender,  with  bis 
knowledge,  charges  the  borrower  a  commis- 
sion, it  Is  the  same  thing  In  law  as  U  the  lead- 
er charged  It  himself.  This  Is  so  because 
he  gets  a  benefit  fn»n  the  agent^a  services, 
and  because  In  ndi  cases  there  fa,  as  to  this 
matter,  no  separation  of  prlndpal  and  agent 
The  payment  of  a  amunlaslon  to  the  lender's 
agent  bting  a  part  iMT  what  tlie  brarower  ex- 
pends  for  the  use  of  the  amonnt  he  actually 
receives.  Is  In  efCect  a  payment  to  the  prindr 
pal,  if  be  ^Tes  coontenance  to  the  exaction 
of  such  commission,  and  is  in  the  natnre  of 
intnest  on  tbe  loan.  It,  then,  the  commla- 
Blon  BO  paid  and  the  stipulated  interest  to- 
gether exceed  the  lawful  interest,  the  tnms- 
actlou  is  usnrlom.  These  are  familiar  prin- 
ciples, and  should  be  readily  accepted  as 
sound.  It  only  remains  to  show  that  this 
court  did  not  depart  from  than  in  the  case  ot 
McLean  t.  Oamak,  07  Ga.  801,  26  8.  K  4dS. 
and  In  so  doing  make  clear  the  distinction  be- 
tween that  case  and  the  one  now  before  us. 
The  facts  of  these  cases  are  widely  different 
Watson  was  Urs,  Gamak's  general  ag^t  to 
collect  and  Invest  ber  funds.  Sbe  paid  him 
tm  making  coUecttons.  and  It  did  not  sppaa 
but  that  she  expected  to  pay  talm,  also,  for 
his  services  In  making  Investments.  In  this 
connection  the  writer,  In  ipeekli^  of  the 
making  by  Watson  of  the  loan  tiien  nnder  re- 
view, said  (page  818,  97  Qa.,  and  page  4M,  25 
B.  B.):  "She  paid  htm  for  inyMng  collections 
ftir  hw.  and  it  la  not  improbable  she  expected 
to  pay  him  for  bis  servicea  In  making  Invest- 
iii'nts  for  her.  as  welL  It  appears,  he  did 
not  consult  her  about  the  advisability  of  mak- 
ing this  particular  loan,  and  she  knew  noth- 
ing of  it  until  some  time  attee  it  was  made. 
It  ts  certain  she  did  not  authorise  him  to 
make  It  only  on  condition  that  he  would  look 
to  the  borrower  for  payment  for  his  services, 
and  would  charge  her  nothing.  Tbat  he  did 
not  cha^  her  anything,  and  that  she  neva 
agreed  to  pay  bim  for  his  services  in  this 
particular  Instance,  is  true,— most  probably, 
for  the  reason  tiiat  he  considered  himself  suf- 
ficiently compensated  by  the  commission  he 
received  from  the  borrower,  and  therefore 
never  called  upon  Mrs.  Camak  for  payment 
or  rendered  her  a  bill  for  his  services."  The 
defendant  did  not  probe  to  the  bottrai  the 


question  whether  Mrs.  Camak  did  or  did  not 
expect  to  pay  Watscm  for  lending  the  mon^ 
to  Mrs.  McX^ean,  but  diose  to  rely  on  the 
naked  circumstance  that  al^  did  not  In  point 
of  tact  pay,  as  conclusive  upon  the  inquiry 
whether  or  not  she  really  supposed  she  would 
be  asked  to  pay.  The  verdict  was  in  her  fa- 
vor, and  was  maintainable  on  tbe  theory  that 
tbe  evidence  did  not  demand  a  finding  that 
she  either  directly  or  indirectly  authorised 
or  sanctioned  tbe  making  by  her  agent  of  a 
contract  Infected  -with  usury.  It  la  in  the 
present  case,  as  already  noted,  obTlons  that 
the  investment  company  never  expected  a 
bill  from  the  OeoiKia  Oompany  or  from  Bar- 
nett  for  their  services  In  making  the  loan  to 
Clarke.  The  McLean  Case  is.  at  best  a  dose 
one,  and  the  doctrine  of  it  should  not  be  ex- 
tended beyond  Its  peculiar  tects.  It  was  care- 
fully considered,  and  the  court  foreseeing 
fbe  danger  of  going  too  far  on  the  line  then 
pursued,  took  occasion  to  remark  (page  806^ 
97  6a..  and  page  2B  S.  E.):  "We  do 
not  mean  to  say  the  borrower  must  show 
that  the  lender  expressly,  in  so  many  words, 
authorised  his  agent  before  the  transactlott 
was  consummated,  to  exact  a  commission. 
If  the  l«tder  be  shown  to  have  bad  actual 
knowledge  of  the  agentfs  Intention  to  tiiBxg» 
a  commission,  and.  before  accepting  or  ratify- 
ing the  contract  of  loan,  became  aware  of  the 
fact  that  a  commission  had  been  reserved,  tbe 
law  would  Imply  assent  to  the  agentfs  acts 
from  the  prindpal's  silent  acquiescence." 
The  language  Just  quoted  applies  to  the  case 
now  in  hand;  fbr.  If  onr  reasoning  Is  aonnd, 
there  was  ample  evidence  to  warrant  and 
support  the  inferences  that  the  InveatmeDt 
company  understood  perfectly  well  that  no 
commission  was  to  be  charged  agalnat  It; 
that  it  was  fully  aware  ot  an  Intention  on  the 
part  of  the  Georgia  Company  and  Barnett 
to  make  a  charge  against  the  borroww  tor 
their  services;  that,  when  the  note  was  re- 
tomed  to  the  investment  company.  It  mnat, 
under  all  the  drcnmstances.  neeenarlly  hare 
known  that  a  commission  had  been  taken 
from  the  maker;  and  ^t,  vritbont  prosecut- 
ing any  Inquiry  as  to  flu  amonnt  of  tbe  com- 
mission exacted,  but  choosing  raUier  not  to 
be  too  weD  infcmned  as  to  this  mattw,  ft  by 
"silent  acqntesooioe"  assented  to  Bam^'s 
act  In  appropriating  Um  earner  In  otlia- 
vrords,  it  la  fiUrly  Inferable  from  the  evMence 
submitted  pro  and  con  that  there  was  a  tadt 
understanding  between  Oie  Investeiait  com- 
pany and  Ito  Georgia  agente  that  tbi^  abooM 
undotake  In  Its  behaif  to  effect  loans  of  tbe 
funds  which  It  advanced  to  them,  looking  In 
each  particular  Instance  to  the  borroww  aktne 
for  compensation,  which  was  to  be  realised 
by  tbe  exaction  of  such  commissions  as  be 
might  be  vrilling  to  pay  under  the  gnlae  of  a 
written  agreranent  signed  by  blm.  porportfng 
to  constitute  the  particular  msBBt  of  the  oom- 
pany  with  irtiom  be  dealt  his  agent  to  apply 
for  and  negotiate  In  bis  b^lf  the  desired 
loan,  if  so,  such  pretended  collateral  agree' 
ment  between  the  lendo's  agnt  and  tte  b(W- 
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rower  would  be  but  a  thin  and  traoBparent 
cloak,  111  coDceallDg  the  real  natnro  of  tbe 
tranaactlon  It  was  intended  to  shield. 

Before  condadlng.  It  U  but  fair  to  pcrint 
out  that  It  would  have  been  perfectly  legltl* 
mate  and  proper  for  tbe  plaintiff  to  meet  and 
oTercome  the  defense  aooght  to  be  estab* 
Uabed'  by  introducing  evidence.  If  available, 
to  show  that  the  Investment  oonqiauy,  al- 
though not  agreeing  to  itself  pay  Its  Georgia 
ag^ts  anything  for  their  serrlces,  neverthe- 
less expressly  limited  their  authority.  In  the 
matter  of  exacting  commissions  from  borrow- 
ers, to  reserving  such  a  commission  only  as. 
added  to  tbe  sttpnlated  Interest  to  be  paid  to 
the  company.  If  less  than  8  per  cent,  would 
not  render  any  particular  loan  uanrions.  For 
lUnstratkm,  If  such  was  the  limited  authority 
of  the  Georgia  Company  and  Bamett,  they 
could  not  without  violating  their  duty  to 
tbelr  principal,  have  charged  the  defendant 
ft  oommiaslon  amonntlng  to  more  than  1  per 
cent,  per  annum,  for  the  intereat  wbldi  she 
agreed  to  pay  on  tbe  loan  was  at  tbe  yearly 
rate  of  7  per  cent;  and  It  f<^owB  that  if, 
without  any  secret  nnderstandlng  witb  ox  con- 
nivance on  the  part  of  tbe  company,  they 
proved  ^mselves  to  be  faithless  to  their 
trust.  It  wonld  not  be  legally  bound  any 
collateral  agreemmt  made  between  them  and 
the  defendant  whereby,  she  antbotlaed  them 
to  reserve,  as  compensation  for  tbeb;  alleged 
services  to  her,  the  large  commission  which 
they  raEacted.  That  this  Is  somid  wMsonlng 
will,  we  believe,  be  apparent,  when  considered 
In  connection  with  tiie  following  extract  taken 
from  tbe  optadon  lUed  In  the  UcLean  Case 
(pagetK)7.07Ga.,andpa8e4M,2S8.B.):  "It 
Is  a  homely  axiom  that  it  tains  two  to  make  a 
contract.'  Therefore,  unless  a  borrower  shows 
afflrmatlvely  that  one  who  loaned  Urn  mon^ 
i^t  the  highest  legal  rate  assented  to  tbe  exac- 
tion of  a  commission  by  the  latter*s  agent.  It 
cannot  be  said  that  the  loider  ever  under^ 
stood  and  agreed  that  the  collateral  agree- 
ment between  his  agent  and  the  borrower 
should  be  ocmstdered  and  become  a  part  of 
tbe  contract  of  loan.  Tbe  borrower  has  no 
right  to  assume  that  even  a  general  agent 
has  power  to  bind  his  principal  by  sodi  an 
agreement;  for,  tbe  same  being  Illegal  and 
prohibited  law,  tbe  borrower  Is  pot  upon 
Immediate  notice  fliat  tbe  agent  Is  transcend- 
ing his  general  powers,  and  going  beyond  the 
l«gal  socqjie  of  his  agency.  On^  by  showing 
that  the  agent  was  In  fact  authorized  by  bis 
3>rtnclpal  to  reserve  the  commission  can  the 
borrower  claim  Immunity  because  of  an  act 
the  agent  which  he  is  bound  by  law  to 
know  was  illegal  and  not  binding  upon  the 
principal  unless  previously  authorized  or  sub- 
sequently ratified  by  the  latter.  It  Is  not 
enough  to  show  that  the  agent  reserved  a 
commission.  Instead  of  turning  over  the  en- 
tire amount  of  the  principal  sum  which  he 
undertook  to  loan  in  behalf  of  his  principal, 
for  tbe  lender,  In  the  absence  of  information 
as  to  the  true  state  of  facts,  wonld  have  the 
right  to  assume  that  bis  agent  would  prove 


faithful  to  bis  trust;  and,  though  the  agent 
be  a  general  one,  the  lender  would  be  under 
no  duty  of  anticipating  that  he  would  make 
an  illegal  conti'act.  and  consequently,  if  the 
a^ent  actually  made  such  a  contract  without 
the  knowledge  or  ccmsent  of  his  principal,  the 
latter  would  not  be  bound  by  It  *  •  • 
What  we  wish  to  be  understood  as  holding  is 
that  unless  it  be  shown  that  the  lender  had 
knowledge  of  the  illegal  agreement  between 
the  borrower  and  the  agent  the  law  will  not 
Imply  any  assent  on  the  part  of  the  lender 
thereto,  but  will  treat  him  as  authorizing  and 
ratifying  a  loan  on  the  terms  communicated 
to  him  by  the  agent,  and  expressed  In  the  In- 
struments which  the  borrower  has  signed  as 
setting  forth  tbe  contract  made  by  him  with 
the  agent  It  certainly  would  seem  that  If. 
by  executing  and  delivering  these  formal  in* 
struments,  the  tXHTOwer  Induced  tbe  lender 
to  honestly  part  with  his  mon^  In  considers* 
tlon  of  the  undertakings  on  the  part  Of  the 
borrower  therein  set  forth,  the  latter  would 
be  estopped  from  claiming  that  such  was  not 
the  real  contract  assented  to  by  the  lenda." 
In  tbe  present  case  It  would  seem  that  In  the 
court  below  tbe  plaintiff  stood  squarely  upon 
the  (Aintentlon  that  Bamett  was  In  no  sense 
the  agent  of  tbe  biTestment  company,  but 
acted  Sfdely  In  bdialt  of  the  defendant  as 
erldoiced  her  writtra  application  for  the 
loan.  At  any  rate,  it  Is  certainly  true  that 
the  plaintiff  did  not  <rffer  any  eridenee  tend- 
ing  to  show  that  the  authority  of  Bamett  In 
tbe  matter  of  charging  oommissUms  from 
borrowers  was  In  any  wise  limited  by  the 
company;  and  consequoitiy  tiie  record  before 
us  contains  no  bint  ot  suggestion  that  In  re- 
sorvlng  tbe  large  commlsslm  exacted  <tf  tbe 
defentent  Bamett  proved  himself  to  be  a 
faithless  and  nnseropnlous  agoit.  If  tbe 
plaintUl  desfren  to  avail  herself  of  such  a  con- 
tention, opp(»rtimlty  to  do  so  will  be  afforded 
her  by  tiie  Judgment  we  now  lender,  fbr  we 
feel  constrained  to  order  another  hearing  on 
the  ground  that*  tiie  trial  Judge  ored  In  not 
submitting  tbe  case  to  tbe  Jury.  Judgment 
reversed.  All  the  Justices  concurring. 


FOBD  et  al.  v.  THOMAS  et  al. 
(Snpreme  Court  of  Georgia.  July  11,  1900.) 

WILLS— CHARITABLE  DKVISB— IMPOSSIBILITT 
OF  EXBCUnON  —  DITBRSION  OF  OBJSCT — 
TRU8TBBS— RBTURNS  TO  PROBATB  COURT. 

1.  Where  a  testator  In  one  \tem  of  bis  will 
devised  his  real  estate  to  desiniated  tnistees, 
"tbe  annual  product  thereof  to  be  bj  them 
proprlated  to  the  erection  of  a  poor  house"  la  a 
named  county,  "and  for  the  support  of  its  in- 
habitants forever,"  and  In  another  item  made 
a  bequest  to  a  free  school  located  at  the  county 
wlte,  and  the  truatees,  after  they  came  Into  pos- 
session of  tbe  property  so  devised  to  them,  by 
petition  represented  to  the  court  that  the  in- 
come was  insnffldent  to  support  a  com^dete 
poor  house,  and  prayed  that  they  should  be  al- 
lowed to  use  it  m  establishing  and  supporting 
"such  a  technological,  textile,  manual,  or  other 
school"  as  they  might  deem  advisable,  "to  be 
at  all  tlmM  free  to  the  dtlaens  of  the  county," 
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and  the  court  at  th«  beariu  found  that  it  w«a 
bnpoMlblo  and  Impracticable  to  eataUiah  and 
maintain  a  poor  house  with  the  income,  th«e 
was  no  error  In  refuslnff  to  grant  the  prayer  ot 
the  petitioners;  the  scEeme  proposed  by  them 
not  oeinK  "next  moat  consonant  with  the  spe- 
cific mode  prescribed"  lor  the  testator  for  the 
execution  of  his  charitable  intent. 

2.  Tmstees  of  the  character  above  indicated 
are  not  nnder  section  3168  of  the  CSvil  Code, 
required  to  make  returns  to  the  court  of  ordi- 
nary. 

3.  It  was,  however,  erroneous  to  direct  the 
tmstees  to  distribute  the  annual  income  among 
charitable  institutions  or  organizations  in  Rich- 
mond county  whose  charity  waa  limited  to  par- 
ticular classes  of  Indigent  people,  and  the  ben- 
eficiaries of  which  were  not,  and  could  not  be, 
chosen  by  the  ^nts  selected  by  the  testator 
to  dispense  his  bounty:  it  not  appearing  that 
it  waa  impossible  to  devise  a  acneme  whi<di 
would  more  nearly  approximate  the  specific 
mode  which  the  testator  peracrlbed. 

(Pyllabas  by  the  Court.) 

Error  from  superior  court,  Richmond  coun- 
ty; B.  L.  Brlnson,  Judge. 

Suit  by  De  Sausaure  Ford  and  others,  trus- 
tees of  the  Academy  ot  Bichmond  Oounty, 
against  L.  A.  Thomas.  Jr..  admlnlBtrator,  and 
others.  Decree  for  defendant!,  and  plaintiffs 
bring  error.  Reversed. 

« 

This  was  an  equitable  petition  for  the  di- 
rection and  the  construction  of  &  wlU.  The 
petitioners  aUeged  as  follows; 

"First.  That  they  are  resident  citizens  of 
the  county  and  state  aforesaid,  and  trustees 
of  the  Academy  of  Bichmond  County,  which 
Inatltuticm  came  Into  being  pursuant  to  the 
constltntlon  tUT  Febroary  5,  1777.  and  the  act 
of  the  g^ral  assembly  of  this  state  of  July 
31,  17SS  (WatlElns,  Dig.  283).  muier  -which 
commisskmers  were  appointed  to  lay  oat  the 
resnre  land  In  tlie  town  of  Ai^^ta,  and 
erect  an  academy  or  s^lnary  of  learning. 

"Second.  That  by  the  act  of  February  IS, 
ITVt,  {  IS  (Watklns,  Dig.  664).  a  majority  of 
the  trustees  actoally  betng  and  residing  In 
the  comity  of  Bichmond  were  thereby  de- 
clared to  constltnte  and  form  a  t>oard  of  tms- 
tees of  tbB  Academy  of  the  Town  of  Augusta, 
with  full  and  ample  powers  to  do  and  trans* 
act  all  the  business  of  the  same,  any  law  to 
the  contrary  thereof  notwithstanding. 

"Third.  That  by  act  approved  January  81, 
1798,  the  dty  Council  of  Augusta  was  Incor^ 
porated.  and  all  municipal  authority  over  the 
town  of  Augusta  vested  In  that  body. 

"Fourth.  That  by  act  approved  December 
16, 1816  (Pub.  Laws.  p.  1072),  the  appointment 
of  commissioners  for  the  academlM  in  tibls 
state  was  vested  in  the  commissioners  of  ttie 
respective  academies,  and  by  act  of  Decem- 
ber 21, 1810  (Pub.  Laws,  p.  28).  the  trustees  of 
the  Academy  of  Bichmond  Oounty  then  In 
office,  who  were  named  In  the  act,  and  their 
successors,  wen  authorized  and  empowered 
to  have  and  use  a  common  seal  whenever  act- 
Ii^  as  a  corporate  body. 

"Fifth.  That  by  the  act  of  Decembw  8, 
1820  (Pub.  Laws,  p.  83),  the  Justices  of  the 
Inferior  court  of  the  county  of  Blchmcmd 
were  authorized  to  purchase  a  h)t  of  land,  not 


exceeding  100  acres,  for  the  purpose  of  erect- 
ing a  BultaMe  building  for  maintaining  and 
educating  the  poor  of  the  county;  tbat  by 
act  apiffoved  December  19,  1828  (Pub.  Iaws 
p.  65),  the  Justices  of  the  inferior  court  €t 
Richmond  county  were  authorised  to  e«tab- 
lish  an  asylum  for  the  invalid  poor  of  the  said 
county,  which  act.  In  section  S.  enacted  that 
after  the  estabUshment  of  ihe  said  asylnm 
the  said  Justices  would  be  entitled  to  apply 
an  adequate  portion  of  the  poor^scbool  fund 
appropriated  to  the  use  of  the  said  ctrantles 
to  the  education  of  the  poor  children  residing 
at  or  near  said  asylum,  subject,  however,  to 
the  same  accountabill^  tbat  Is  provided  by 
any  general  law  on  that  subject 

"Sixth.  That  by  deed  dated  July  6^  1829. 
the  executors  of  Freeman  Walb^  omveyed 
to  the  Justices  of  the  Inferior  court  of  Rich- 
mond county  107  acres  of  land  on  the  Louis- 
ville and  New  Savannah  road;  that  upon 
this  tract  of  land  were  erected  bnildlnga  In 
conformity  to  the  authority  delegated  under 
the  legislative  acts  aforesaid. 

"Seventh.  That  at  the  passage  of  these  lo- 
cal acts  there  was  of  force  the  act  of  Decem- 
ber IS,  1702  (Cobb.  Dig.  346).  making  perma- 
nent provision  for  the  poor  by  the  levyli^  an- 
nually of  a  tax,  which,  by  the  act  of  Novem- 
ber 24,  1818,  was  not  to  exceed  cme-e^th 
part  of  the  general  tax  of  the  county;  that 
under  these  general  laws  the  Justices  of  the 
Inferior  court  were  directed  to  appoint  over- 
seers of  the  poor. 

"BIghth.  That  the  records  of  the  inf^or 
court  of  Richmond  county  will  show  that  on 
the  2d  of  November,  1829,  a  committee  was 
appointed  to  erect  the  necessary  buildings, 
with  power  to  draft  roles  and  regnlattcms  for 
the  Instltntlon;  that,  upon  the  e<nnpletlon  of 
these  buildings,  Hi^nd  Md^re  was  placed 
in  charge  as  overseer;  that  sobseqneBtly, 
deed  dated  May  6,  1838,  tbe  inferior  court 
purchased  other  land  adjoining  the  w^lnal 
purdiase;  and  this  waa  the  flwn  state  of 
aCblrs  In  Bichmond  county,  and  botb  the  gesi- 
era!  law  and  the  local  law  were  carried  out 
as  to  Bniq>ort,  maintenance,  and  education. 
puTsoant  to  the  reqnlrem^ita  thoeof,  <rf  tbe 
poor  of  said  county. 

■■NlnUi.  Tbat  on  ttie  lat  day  of  Inly,  1833. 
Bldiard  Tubman  aecuted  his  but  win  and 
testament,  and  died  testate  November.  1836; 
that  this  was  admitted  to  tecorA  In  tbe  court 
of  ordinary  of  Richmond  county,  and  letters 
testamentary  granted  to  Emily  H.  Tubman, 
executrix,  tbweunder.  a  copy  of  wbldi  win 
Is  hereto  annexed,  marked  *ExlilUt  A.*  to 
which  reference  Is  prayed  as  often  as  may  be 
desired. 

"Tenth.  That  the  material  portlm  of  the 
eighth  Item  of  this  wiU  Is  as  follows:  'And 
that  all  the  real  estate  that  1  mi^  die  pos- 
sessed of  In  the  dty  of  Augusta  after  tbe 
death  of  my  wife  be,  and  It  Is  hereby,  given 
to  tbe  trustees  of  the  Bichmond  Coonty  Ae- 
adCTiy  and  ttadr  successors,  ttie  annval  prod- 
uct to  be  by  them  apinropriated  to  the  erec- 
tion of  a  poor  home  In  said  oonniT;  and  fin- 
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4tae  rapport  of  tti  lataabltanta  forever;*  ttutt 
fimUy  H.  Tubman,  as  wecntrlx  and  life  ten- 
ant under  tbe  will  of  the  said  Bicbaid  Tub- 
man, remained  In  possession  of  the  realty 
-devised  tinder  the  said  will  nntU  June  9, 1886, 
when  ahe  died  testate,  and  letters  testamen- 
tary were  Issaed  to  John  M.  Walton,  as  her 
-execntor. . 

'Seventh..  That  the  said  John  M.  Walton, 
-executor  of  Bmlly  H.  Tubman,  qnallfled  as 
tbe  executor  of  Richard  Tubman,  and  took 
Into  his  possession  the  said  realty  passing 
tinder  his  said  will,  and  proceeded  to  admin- 
ister It  In  conformity  therewith. 

"Twelfth.  That  the  Justices  of  the  Inferior 
court  of  Richmond  county  purchased,  Febror 
ary  2S,  1868,  from  Alexander  Deas,  125  acres 
of  land  beyond  the  limits  of  the  city  of  Au- 
gusta, and  established  thereon  a  new  county 
bome,  and  kept  the  same  In  operation  nntll 
■the  adoption  of  tbe  constitution  of  1868, 
which  abolished  the  Inferior  court  of  the 
county  and  vested  Its  powers  In  the  ordinary, 
which  continued  to  dlschai^e  them  until  the 
adoption  of  the  constitution  ot  1877  and  the 
act  of  the  general  assembly  approved  Septem- 
ber 17,  1883  (Gen.  Laws,  628),  which  vested 
tbe  same  In  Judge  of  the  city  court  of  Rich- 
mond county,  as  to  whose  conduct  and  man- 
agement the  grand  Jury  of  Richmond  cotmty, 
in  their  presentments  at  the  April  term,  1898, 
^ays:  'Everything  on  the  place  Is  in  the  best 
•of  order.  The  Inmates  are  well  cared  for, 
their  reasonable  demands  granted,  and  every- 
thing done  to  make  them  comfortable.*  In 
speaking  of  the  county  farm  attached  to  the 
Institution,  the  grand  Jury  says:  'After  a 
visit  thereto.  It  shows  good  management  and 
•careful  attention  at  the  hands  of  the  super- 
intendent, and  the  report  thereto  annexed 
«how8  that  the  Institution  Is  a  source  ot 
profit' 

"Thirteenth.  That  after  John  M.  Walton, 
as  executor  of  Richard  Tubman,  had  taken 
fjoBsesslon  of  the  realty  passing  imder  his 
^111,  claims  were  asserted  to  the  said  realty— 
First,  by  the  dty  council  of  Augusta,  daUn- 
ing  to  have  been  apptdnted  trustee  under  tba 
said  wlU  In  the  place  and  stead  of  the  tms* 
tees  of  the  Academy  of  Rldimond  County; 
and.  second,  by  William  F.  Eire,  county  comr 
mlBsloner  of  Richmond  county,  daimlzig  that 
be  was  tbe  proper  peraoa  to  administer  the 
trust  set  forth  in  the  said  vlU;  and  there- 
upon  a  bill  for  dlrectlm  was  filed  by  the  said 
John  M.  Walton,  executor  of  Richard  Tub- 
man, July  26,  1886,  which  came  on  to  be 
beatd  upon  Its  merits,  and  decree  was  en- 
tered Jioie  28, 1886,  directing  him.  as  executor 
•of  Btchard  Tubman,  to  turn  over  to  petltlrair 
«r  all  the  real  estate  of  tbe  testator  owned 
«t  tbe  tline  of  bis  death. 

**Foiirteaitb.  That  this  dedskm  of  the  court 
-was  excepted  to  by  the  city  council  ot  Augi»- 
■ta  and  by  the  county  commlasioners  ot  Rich- 
mond  county,  and  reviewed  under  a  writ  itf 
error  by  tiie  supreme  court  of  Georgia,  whldi, 
January  IB,  1887  (see  City  Ooundl  v.  Walton, 
T7  Ga.  617)i  affirmed  the  Judgment  of  tiie 


court  below;  the  court  stating:  *It  seems  to 
us  manifest  that  It  was  tbe  object  of  the  tes- 
tator to  knit  this  trust  to  the  office  of  tbe 
trustees  of  Richmond  County  Academy,  lu 
order  to  make  provision  In  that  way  for  Its 
permanent  continuance,  without  the  neces- 
sity of  resorting  to  courts  or  other  tribunals 
to  supply  vacancies  when  any  happened. 
This  power  of  selection  and  perpetuation  was 
In  the  body  appointing  the  trustees  of  the 
corporation.  They  were  to  designate  the  per- 
sons who  were  to  discharge  the  duties  it  Im- 
poses.* That  thereafter  the  property  was 
turned  over  by  the  said  executor  of  Richard 
Tubman  to  petitioners,  and  after  its  receipt 
the  question  arose  as  to  the  liability  of  the 
funds  In  their  hands  for  taxation.  Upon  this 
question  being  submitted  to  the  courts,  It 
was  held  by  the  supreme  court,  In  tbe  case  of 
Trustees  v.  Bobler  (Nov.  15,  1887)  80  Ga.  169, 
7  a.  B.  633.  that  the  entire  estate  was  liable 
to  state  and  county  taxation;  and  this  deci- 
sion was  subsequently  extended  by  tbe  court, 
December  22,  1892,  in  the  case  of  Trustees 
of  Academy  of  Richmond  Co.  v.  01^  Coun- 
cil of  Augusta,  90  Ga,  618,  17  8.  B.  61,  so  as 
to  make  the  corpus  subject  to  municipal  taxa- 
tion In  proportion  to  the  relative  number  of 
the  trustees  who  resided  within  the  limits  of 
the  city  of  Augusta. 

"Fifteenth.  That  after  the  receipt  of  the 
said  realty  the  trustees  deemed  It  advisable 
that  it  should  be  sold,  and  accordingly  made 
application  to  this  court,  which  rendered  a 
decree  April  22,  1887,  authorizing  such  sale, 
which  was  subsequently  confirmed  and  en- 
larged by  the  decree  of  June  26.  1890,  to 
whldi,  as  they  appear  upon  the  records  of 
this  court  reference  is  hereby  made  as  If 
copies  w^  annexed  hereto. 

"Sixteenth.  That  under  and  by  virtue  of 
these  decrees  all  the  realty  property  In  the 
dty  of  Augusta  has  been  sold,  partly  on  time 
and  partly  for  caAh,  and  that,  for  the  pur^ 
pose  of  reducing  tbe  taxation  on  the  corpus. 
Investments  have  been  made  to  a  large  extent 
In  bonds  of  the  state  of  Georgia;  the  resi- 
due of  the  estate  consisting  of  bonds  se- 
cured by  liens  on  the  property  inuchased, 
such  as  the  Augusta  GUnmlcle  and  tlie  Com- 
mercial Olub. 

"SeventeentiL  Tbat  after  receiving  posses* 
slon  of  the  realty  in  Augusta,  and  the  making 
of  tbe  sales,  the  tmstees  restdved  to  pur- 
chase with  the  Income  a  lot  in  or  near  the 
dty,  with  a  view  of  making  that  the  altns  of 
tbe  Institution;  and,  pursuant  to  this  cmi- 
templated  action,  they,  by  deeds  dated  Sep- 
tonber  26,  1888^  and  October  IS.  1888.  pur- 
chased from  Blien  Pike  and  Uary  A.  Newby 
tracts  ot  land  comprising  106  acres,  more  or 
less,  which  purchase  baa  been  made  known 
to  this  court,  and  was  confirmed  by  Its  de- 
cree ot  October  1&,  1888.  to  which  reference 
Is  made  as  if  a  copy  was  annexed  bereto. 

*^lghteentb.  That,  by  the  terms  of  the 
trus^  petitioners  were  only  authorized  to  use 
the  Income  of  the  trust  estate;  that,  on  ac- 
count that  the  same  was  annually  reduced  by 
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"riiuieieenui.  xoac  at  tne  annual  aesaion 
of  the  board  in  1804  a  committee  was  ap- 
pointed to  investigate  and  report  In  reference 
to  tlie  extent  and  diaracter  of  this  fund.— as 
to  what  actim  should  be  liad  Uierewitb  by 
the  board.  This  report  waa  submitted  to  the 
annual  meeting  of  189&,  and,  there  still  not 
being  in  band  a  sufficient  amount  to  Justify 
any  decisive  action,  the  matter  lay  over  until 
the  23d  of  September,  1897.  when  the  trus- 
tees met  to  take  under  consideration  further 
action  looking  to  active  administration  of  the 
trust.  That  a  committee  was  appointed  to 
Investigate  and  report  as  to  the  propriety  of 
erecting  upon  the  academy  grounds  or  else- 
where a  buildhig  in  which  a  technological  In- 
stitute, free  to  all,  could  be  established,  and 
also  whether  or  not  the  income  arising  from 
the  entire  trust  fund  held  under  the  provi- 
sions of  the  win  of  Richard  Tubman,  If  ap> 
plied  to  the  support  and  maintenance  of  the 
pupils  in  such  school,  would  be  snfflcient  to 
accomplish  satisfactory  results  In  conform- 
ity to  the  terms  of  the  trust. 

"^Twentletb.  Tb&t  the  committee  was  ap- 
pointed, reported  progress  March  12,  1896, 
when  the  matter  was  recommitted,  and  at  the 
annual  meeting  of  the  board,  July  6,  1898,  a 
further  report  was  made.  In  which  the  com- 
mittee expressed  the  opinion  that  the  Income 
now  on  hand  and  what  might  arise  here- 
after would  be  most  judiciously  expended  in 
the  establishment  of  a  technological,  textile, 
or  manual  school  of  such  a  character  as  may 
be  hereafter  determined  upon,  the  same  to 
be  free  to  all,  hut  that,  as  it  might  be  looked 
upon  as  a  departure  from  the  strict  terms  of 
tne  bequest  to  the  trustees,  the  committee 
presented  to  the  board,  who  adopted  It  unani- 
mously, a  resolution  that  application  be  made 
to  the  next  term  of  this  court  for  direction  to 
the  trustees  in  the  proper  administration  of 
the  trust,  and  that  express  authority  be  asked 
for  the  establishment,  from  time  to  time, 
when  deemed  advisable  by  the  board,  and 
for  the  support  and  administration  thereof, 
of  either  a  technological,  textile,  or  manual 
school,  free  to  all;  that  for  this  purpose  the 
board  be  authorized  to  apply  all  the  accrued 
Income  now  In  their  hands,  and  that  which 
may  arise  from  time  to  time,  on  the  corpus, 
with  authority  to  the  trustees  to  discontinue 
the  school,  and  make  further  and  other  appli- 
cation of  the  said  income  in  their  uncontrolied 
discretion,  in  the  event  the  eatablishment  of 
the  school  BO  adopted  does  not  accomplish  the 
results  expected  therefrom,  a  certified  copy  of 
which  la  hereto  annexed,  marked  'B.' 

"Twenty-First.  That  according  to  the  re- 
port made  by  the  treasurer  to  the  board  at 
the  annual  meeting  July  6,  1808,  the  entire 
estate  aggregated  the  sum  of  $96,181.54,  and 
the  Pike  and  Newby  places.  Of  this,  $76,702.- 
72  Is  the  corpus;  the  income  from  July  1, 
1897,  to  July  1.  1896^  being  $4,731.48.  That 
a  statement  showing  of  what  the  estate  otig- 


wiu,  peuDoners  respeccmuy  can  aoentioii  «> 
the  fact  that  the  supreme  court  of  this  Btate^ 
in  the  case  hereinbefore  set  fwth  (Cl^  Ooan- 
cU  V.  Waltcm,  77  Ga.  622),  says:  'The  pn^r 
inference  to  be  drawn  from  this  provision  of 
the  wlU  Is,  as  It  seems  to  us,  that  the  testator 
deliberately  passed  by  the  county  corporation, 
and  the  agents  selected  by  It  fw  the  perform- 
ance of  this  public  duty,  and  conferred  the 
power  upon  others,  whom  he  preferred  to 
dispense  his  charity.  His  »:pres8ed  object 
was  to  establish  out  of  his  means,  to  be  sup- 
ported by  the  Income  of  the  property  dedi- 
cated by  his  will  to  that  use,  an  asylum  for 
the  poor  of  Richmond  county.  There  was  no 
direct  gift  to  the  county  or  to  the  authorities 
empowered  to  direct  its  municipal  affairs,  and 
we  have  seen  that  none  could  be  applied  from 
the  terms  of  the  bequests.'  In  the  said  case 
(Trustees  v.  Bohler)  in  80  Ga.  162,  7  &  E.  635. 
the  court  says,  when  considering  the  ques- 
tion of  taxation:  *In  the  case  of  a  poor  boose 
the  realty  might  embrace,  besides  the  lands 
covered  with  the  necessary  bnlldings.  grounds 
for  recreation  exercise,  for  pasture  of  the 
animals,  and  even  a  farm  for  the  inmates  to 
cultivate.  The  establishment  as  a  whole 
might  embrace  all  these,  with  artldea  of  per- 
sonalty to  any  needful  extent  for  supplying 
the  Inmates  with  all  the  comforts  of  life,  and 
keeping  them  In  a  healthy,  virtaons,  cheerful, 
and  contented  state  of  existence.' 

"Twenty-Third.  That  by  the  act  of  Decem- 
ber 18,  1817  (Prince,  Dig.  p.  430),  a  fund  was 
created  and  established  for  the  support  erf 
free  schools  throughout  the  state;  that  by  act 
of  December  21,  1821,  provision  waa  made 
for  the  division  of  $500,000  equally  between 
the  academies  and  free  schools;  that  under 
the  act  of  December  22,  1823,  provision  was 
made  for  the  investment  of  the  latter  fund, 
and  the  distribution  of  the  annual  Income, 
amounting  to  between  twenty  and  thirty 
thousand  dollars,  among  the  counties,  in  pro- 
portion to  their  white  population,  for  the  edu- 
cation of  the  poor  children,  and  In  the  pay- 
ment of  their  tuition;  that  the  act  of  Decem- 
ber 23,  1862.  specified  what  persons  would 
be  the  beneficiaries  of  the  fund,  and  such 
laws  were  of  force  at  the  making  of  the  will 
by  the  said  Richard  Tubman;  that  after  bis 
death,  by  the  act  of  December  23,  1836.  there 
was  set  apart,  as  a  permanent  free  school 
and  educational  fond,  one-third  of  the  snri^us 
revenue,  amounting  to  $850,000,  and  a  Joint 
committee  of  five  In  the  senate  and  house  of 
representatives  was  appointed  to  adjost  a 
plan  of  common-school  education  best  adapt- 
ed to  the  genius,  habits  of  life,  and  thoughts 
of  the  people  of  Georgia;  that  by  the  act  of 
December  26,  1837  (Laws  1837.  p.  94,  |  9).  the 
legislature  amended  and  modified  its  report, 
and  passed  an  act  establishing  a  general  sys- 
tem of  education  by  common  schools,  to  take 
etCect  in  1839.  and  by  an  act  approved  De- 
cember 28>  1888^  I  2  (Pub.  Laws,  p.  19),  It 
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W8B  enacted  tliat  the  gOTemor  vaa  anthoF> 
Ized  to  draw  bts  wamnt  In  favor  of  Alex- 
KDder  Gannlxigliaiii,  president  at  tbe  board  of 
trosteea  of  the  Academy  of  Rlcbmond  County, 
tor  an  dMdends  on  the  academic  fund  dne 
to  the  academy,  and  then  In  arrear. 

"Twenty-FoDrth.  Tbat  tbe  ajntem  of  edu- 
ction K  establlslied  under  these  laws  con- 
Antud  In  opaatUHi  and  withont  any  material 
:baQge  antll  tbe  adoption  of  the  constitution 
>f  July  20, 1868.  This  provided  for  the  estab- 
Ishment  of  a  system  of  general  edncatlon,  to 
>e  forever  free  to  all  of  tiie  fdiUdren  of  this 
itate.  After  Its  adoption  thoe  was  enacted, 
LngDSt  28.  1872  (Pnb.  Laws,  p.  456),  an  act 
0  r^ulate  Instmctlon  In  the  connty  of  Rich* 
nond,  pursuant  to  which  act  and  the  amend- 
aents  thereof  the  common-school  system  In 
his  connty  Is  now  In  operation.  That  on  the 
ame  day  there  was  enacted  (Pnb.  Laws,  p. 
4)  an  act  to  perfect  the  public-school  system, 
nd  to  flupersede  the  existing  school  laws, 
ectlon  37  of  which  enacted  that  tbe  connty 
oard  of  education  should  have  the  power  to 
rganize  in  each  county  one  or  more  manual 
%hor  schools,  on  such  plan  as  shall  be  self- 
ustalnlng,  provided  that  the  plan  be  first 
iibmltted  to  and  approved  by  the  state  board 
f  education.  That  subsequently  the  present 
institution  of  this  state  went  Into  opera- 
on,  December  21,  1877,  which  ordained  that 
lere  should  be  a  thorough  system  of  common 
;bool8  for  the  edncatlon  of  children  in  tbe 
ementary  branches  of  an  English  education 
ily,  as  nearly  nnlform  as  practicable,  and 
lat  the  existing  local  school  system  should 
7t  be  affected  thereby.  That  the  legislation 
ider  this  constitution,  as  It  now  appears  In 
•ctlon  1370  of  tbe  Political  Code  of  the  state, 
the  same  enactment  with  reference  to  man- 
il  schools  as  the  act  of  1872,  but  none  have 
rer  been  established  In  this  county,  as  petl- 
onera  believe,  because  there  was  no  demand 
Lerefor,  and  they  were  required  to  be  self- 
ipporUng, 

"Twenty-Fifth.  That.  In  the  opinion  of  petl- 
sners,  In  order  to  provide  a  means  of  bread- 
Inning  for  our  youths,  there  exists  a  neces- 
ty  of  furnishing  a  class  of  education  not 
orlded  for  nnder  the  constitution  and  gen- 
Bl  laws  of  this  state  or  tbe  local  laws  of 
Is  county,  and  that  the  giving  of  snch  an 
Qcatlon  Is  the  best  charity  that  could  be 
w  extended  to  them. 

"Twenty-Sixth.  TTiat  the  trustees  of  tbe 
■ademy  of  Klcbmond  County  are  not  suffl- 
>ntly  endowed  for  this  purpose  In  Its  cor- 
rate  capacity,  but  these  petitioners  believe 
at  such  an  education  can  heat  be  given 
sm  by  applying  to  this  purpose  the  Income 
Islng  from  the  corpus  now  In  their  hands, 
Id  under  the  will  ot  Richard  Tubman,  with 
3  future  Income  as  it  may  from  time  to 
36  arise  and  be  payable." 
At  the  trial  the  parties  made  and  filed,  un- 
r  tbe  approval  of  tbe  court,  the  following 
reement  as  to  the  facts  of  the  case,  to  wit: 
*(])  It  la  hereby  admitted  that  the  facts 
.  forth  In  paragraphs  1  to  26  of  the  petition 


are  true,  and  ttiat  the  ezhtblta  annexed  to  the 
petition  are  true  and  correct  ooplea  of  the 
originals,  admissible  for  all  the  legal  pur- 
poses, subject  to  their  proper  amstmctlon  and 
legal  effect  by.the  court.  (2)  That  the  Wid- 
ows' Home  la  a  ccMrporatlon  created  by  the 
order  of  this  court  of  April  17,  1889.  In  re- 
newal at  a  previous  corporation  by  the  same 
name,  having  swai  powers  as  spedfled  in  the 
charter,  niat  It  la  located  on  a  tract  of  land 
dmated  by  the  dty  council  of  Augusta  to 
certain  Individual  ladles  July  10,  1871;  the 
deed  statli^  it  is  for  the  erection  of  a  suit- 
able home  for  indigent  widows,  and,  should 
said  property  cease  to  be  used  for  this  put^ 
pose,  then  the  same  is  to  revert  to  the  city 
of  Augusta,  and  tbe  conveyance  ceaae  to  have 
any  effect  or  binding  force  on  the  grantor.' 
The  work  of  this  corporation  Is  that  set  out 
In  paragraph  8  of  Its  Intervention.  <3)  That 
the  Medical  College  of  Georgia  Is  a  corporate 
institution,  part  and  parcel  of  the  University 
of  Georgia,  located  upon  land  the  title  to 
which  Is  In  the  trustees  of  the  Academy  of 
Richmond  County  as  a  corporate  body;  this 
land  having  been  granted  to  the  college,  with 
the  sanction  of  tbe  general  assembly  of  Geor- 
gia, pursuant  to  the  acts  of  December  20, 
1833,  and  November  13,  1893  (Pub.  Laws,  p. 
64).  That,  as  an  adjunct  to  the  college,  the 
hospital  was  created  and  enlarged,  pursuant 
to  agreement  with  the  city  council  of  Augus- 
ta; the  city  council  tumishlng  a  certain 
amount  per  annum  for  Its  supimrt  and  the  pa- 
tients therein  who  are  unable  to  pay,  with 
the  right  on  the  part  of  the  hospital  author- 
ities to  charge  all  pay  patients;  the  hospital 
having,  particularly  In  its  enlargement  under 
the  act  of  November  13.  1893,  pay  wards, 
from  which  It  derives  Income.  (4)  That  the 
Lamar  or  Freedmen's  Hospital,  In  the  city  of 
Augosta,  Is  an  institution  established  pursu- 
ant to  the  will  of  Gasaway  B.  Lamar,  of  New 
York  City,  formerly  of  Augusta,  Ga.,  who 
gave  a  money  bequest  to  the  city  council  of 
Augusta  for  the  purpose  of  affording  hospi- 
tal facilities  to  the  Indigent  and  sick,  and  it 
derives  its  support  from  municipal  gifts  and 
such  patients  as  may  be  able  to  pay  for  rooms 
therein.  (5)  The' King's  Daughters  are  an  un- 
incorporated society  of  ladles  of  all  religious 
denominations,  whose  objects  and  work  are 
to  supply,  as  far  as  their  means  will  allow, 
the  poor  persons  of  the  community  with  the 
necessities  of  life,  such  as  food,  shelter,  fuel, 
medicine,  clothing,  etc.  They  do  not  con- 
trol a  home  or  institution  In  which  the  ob- 
jects of  their  charity  are  quartered,  but  these 
poor  are  visited  by  the  members  of  the  King's 
Daughters  at  their  homes,  and  assistance  ren- 
dered there.  Hie  King's  Daughters  have, 
among  their  work,  one  larger  charity,  called 
the  'Day  Nursery,'  which  consists  of  the 
maintenance  of  furnished  rooms,  in  charge  of 
a  matron,  where  tbe  small  children  of  the 
poor  factory  oi>eratlves  and  other  day  labor- 
ers are  taken  care  of  and  fed  during  the  day. 
while  their  parents  work  at  their  various  du» 
ties.  This  special  charity,  with  all  t|ie  other 
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On  the  loregomg  pieadmgs  and  facts  the 
case  was  aabmitted  to  the  court  for  its  de- 
cree, and  afterwuds  the  court  rendered  Its 
decree  aa  follows: 

"This  cause,  coming  on  to  be  heard,  was 
set  down  for  trial  by  consent  of  all  parties, 
and  all  questions  of  law  and  of  fact  referred 
to  the  decision  of  the  court  without  the  In- 
terrentloD  of  a  Jury.  It  Is  thereupon  consid- 
ered, adjudged,  and  decreed  by  the  court: 
(1)  That  at  the  death  of  Richard  Tubman,  No- 
Tember,  1836,  the  poor  of  Richmond  county 
were  provided  for  by  law  with  an  asylum  for 
the  Invalids,  and  educated,  free  of  cost,  out 
of  the  poor-scbool  fund  of  the  state  distribut- 
ed annually  amongst  the  different  counties  In 
proportion  to  the  nnmber  of  free  white  popu- 
lation In  each  county;  no  child  being  admit- 
ted who  had  been  taught  reading,  writing, 
and  the  usual  rules  of  arithmetic,  or  whose 
parents  or  estate  paid  a  tax  exceeding  fifty 
oeata  over  and  above  the  poll  tax.  That  this 
was  the  state  of  affairs  which  the  testator 
sought  to  improve  by  his  beneficence.  (2) 
That  since  the  death  of  Richard  Tubman  fur- 
ther and  more  ample  provision  has  beeu  made 
by  the 'County  for  the  support  and  mainte- 
nance of  the  Invalid  poor  at  the  county  borne 
established  and  now  existing  in  place  of  the 
old  one,  and  education  has  been  made  free 
to  all,  pursuant  to  the  constitution  of  1868 
and  the  local  law  of  this  county,  so  that  for 
the  support  of  the  Indigent  poor,  and  the  edu- 
cation of  all  the  poor  in  the  ordinary  branches 
of  an  English  education,  ample  facilities  ex- 
ist (S)  That  on  the  28th  day  of  Jime.  1886, 
under  a  bill  in  equity  filed  in  this  court  by 
John  M.  Walton,  as  executor  of  Richard  Tub- 
man, to  which  the  city  council  of  Augusta 
and  the  county  of  Richmond,  through  Its 
county  commissioner,  and  petltiouers  were  de- 
fendants, a  decree  was  rendered  directing  the 
executor  of  Richard  Tubman  to  turn  over  to 
plaintiffs  the  real  estate  of  the  testator  own- 
ed by  him  at  the  time  of  his  death,  passing 
under  the  provisions  of  his  will;  this  consist- 
ing mainly  of  realty  on  the  north  side  ot 
Broad  street,  between  Jackson  and  Mcintosh 
streets,-  comprising  lots  719  to  729  Broad 
street,  and  also  626  and  628  Reynold  street, 
with  two  other  lots,  the  titie  to  which  was  in 
controversy.  Also,  certain  funds  In  the  hands 
of  the  executor,  arising  from  tbe  Income  of 
the  property  pending  the  litigation.  That  thla 
decree  was  carried  Into  effect,  and  that  sub- 
sequentiy,  pursuant  to  decree  of  the  court  <^ 
April  22,  189T,  In  suit  of  petitioners,  to  which 
John  M.  Walton,  executor  of  Richard  Tub- 
man, was  defendant,  sales  were  made  of  all 
the  realty,  and  the  corpus  of  tbe  trust  estate 
now  In  the  hands  of  petitioners  aggregates 
tbe  sum  of  $76,702,72.  That,  In  the  conduct 
and  management  of  the  estate  by  the  trus- 
tees, it  has  been  increased  by  the  income  re- 
ceived, and  now  consists  of  4S.000  state  of 
Georgia  4%  per  cent  bonds,  12,000  state  ot 


gert  aggregating  HfiOtJSOt  and  tne  real  es- 
tate In  the  county  knows  as  tbe  Pike  and 
Newby  places,  comprising  106  acres,  more 
or  less.  That  tbe  amount  of  accrued  incmne 
now  In  the  hands  of  the  tnutees,  wltbont 
taking  Into  consideration  the  premium  paid 
for  the  bonds  of  the  state,  aggregates  the 
sum  of  ¥19,476.82,  and  the  said  Pike  and  New- 
by places,  purehased  out  of  the  Income,  at  a 
cost  of  $S,000,  by  order  of  the  court  of  Octo- 
ber IB,  1888.  That  all  of  this  Income  Is  now 
at  the  disposal  of  the  peUtitmers,  to  carry  out 
the  trust  created  under  the  said  will  of  Rich- 
ard Tubman.  (4)  That  the  action  set  oat  lo 
the  petition  as  had  by  the  trustees  in  the  ad- 
ministration of  the  trust,*  with  all  the  salea 
and  reinvestments  made  by  them,  Is  hereby 
ratified  and  confirmed;  and  the  said  trus- 
tees, in  addition  to  the  authority  given  ta 
them  under  the  order  of  the  court,  April  22. 
18S7,  which  anthorlsed  investment  In  such 
bonds,  not  state  or  municipal,  as  the  tmateee, 
by  resolution  of  a  majority  in  number  there- 
of, may  Indicate  and  determine  to  be  to  the 
best  interest  and  welfare  of  the  trust,  for 
the  production. of  income  to  be  expended  as 
directed  by  tbe  said  will  shall  be  authorliBed 
from  time  to  time,  wbenevor  they  shall  deem 
It  beet,  to  8^  exchange,  or  reinvest  these 
securities  for  others,  or  to  make  loans  npoD 
real  estate,  taking  title  thereto,  and  glTlng 
the  debtor  defeasances  back,  under  such  rules 
and  regulatlims  as  may  be  from  time  to  time 
prescribed  by  the  trustees.  (5)  The  court,  in 
construing  the  beqoeet  to  said  tmstees  under 
tbe  will  of  Richard  Tubman,  a  copy  of  which 
Is  annexed  to  the  petition,  marked  'Exhibit 
A,'  holds  the  trust  created  to  be  one  that  at- 
taches to  the  Individuals  who  may  fnun  time 
to  time  hold  the  office  of  trustees  of  tbe 
Academy  of  Richmond  County.  That  tbe  tes- 
tator Intended  to  vest  in  these  indivldnala; 
while  holding  the  said  office,  the  free  and 
unlimited  power  to  dispense  his  chariiy  in 
the  establishment  of  such  a  poor  bouse  tor 
the  i>oor  of  Richmond  county  as  would.  In 
the  Judgment  ot  the  trustees  for  the  tlm^  be- 
ing, be  deemed  by  them  to  be  best  adapted 
to  carrying  out  the  object  of  tbe  testator's 
bounty.  That  these  trustees  In  tbe  adminis- 
tration of  the  trust  are  authorised  to  estab- 
lish such  a  school  for  the  poor  whites  of  the 
county  as  to  them  seems  best  and  are  to 
maintain  and  keep  the  same  s^arate  and 
apart  from  any  county  organization  whatso- 
ever. (6)  That  the  resolution  adopted  by  tbe 
trustees  July  6,  1898.  a  copj  of  which  Is  Ex- 
hibit B  to  the  petition,  in  the  oplnl<m  and 
Judgment  of  the  court  was  authorised  under 
the  provisions  of  the  trust  and  Its  adoption 
Is  hereby  expressly  sanctioned  and  approved; 
and  tbe  court  holds  that  the  petitioners  and 
their  successors  holding  the  office  ot  trustees 
have  the  authority,  under  the  will  and  sanc- 
tion of  this  court  to  expend  all  the  Income 
now  on  band,  or  that  which  may  bereafter 


llshment,  support,  and  malDtenance  of  such 
a  technological,  textile,  manual,  or  other 
school  as  may  by  the  petitioners  or  their  sac- 
cessors  be  deemed  advisable  to  establish  or 
maintain  from  time  to  time,  with  the  right  to 
discontinue  the  same  whenever,  in  their  judg- 
ment, It  ceases  to  be  best  adapted  to  carrying 
out  the  objects  of  testator's  bounty.  (7)  That 
petitioners  and  tbelr  successors  In  office  shall 
be  authorized  to  purchase  from  time  to  time, 
in  their  names  as  trustees  under  the  said 
will  of  Richard  Tubman,  any  realty  or  per- 
sonal^ needful  or  necessary,  In  th^r  opinion, 
for  the  establishment  of  such  a  school  as  may 
taereaftor  be  determined  upon  by  them,  and 
the  same  to  sell,  exchange,  or  otherwise  dis- 
pose of  as  to  the  petitioners  or  their  suc- 
cessors may  seem  best  from  time  to  time.  In 
the  event  of  an  enlargement,  change,  altera- 
tion, or  discontinuance  thereof.  That  the 
said  trustees  shall  lure  antlioritr  to  prescribe 
rules  and  regulations  for  the  said  school,  pro- 
Tide  necessary  professors  and  Instructors 
ttiereln,  and  generally  to  do  whatever  may  be 
necessary  to  make  effectoal  the  cbarlty  ere* 
ated  by  testator's  wHL  Tt^  shall  also  have 
authority  frcnn  time  to  time  to  add  such  spe- 
cial features  to  the  course  or  curriculum 
adopted,  and  to  open  such  other  departments 
of  traliUng  and  instruction  fhereln,  as  they 
shall  deem  ttiat  the  progrras  and  advance- 
ment of  tiie  times  require,  and  the  income  <a 
the  tmst  estate  warrants.  (9)  Hie  question 
of  admission  Into  the  school,  of  any  pupil, 
BhaU  be  left  entffely  to  the  discretion  of  the 
said  trustees,  as  to  number,  qnallflcatlon, 
sex,  or  otiierwise,  but  that  the  same  shall  be 
free  from  any  charge  or  tuition  to  those 
admitted.  (10)  That  If  the  trustees  of  ttie 
Academy  of  Richmond  County,  as  a  corpo* 
rate  body,  should  indicate  a  willingness  there- 
for, petitioners  shall  be  at  liberty  to  expend 
tbe  income,  or  such  portion  thereof  as  may 
be  deemed  advisable,  In  the  erection  of  the 
bulldlnga.  machinery,  ete.,  requisite  and  nec- 
essary, on  tbe  academy  grounds  or  other  lots 
of  that  corporation,  reserving  the  right  of  re- 
moval therefrom  should  the  school  be  dis- 
continued, or  it  Is  deemed  advisable,  In  the 
progress  of  future  events,  to  place  tbem  else- 
where. (11)  That  the  realty  owned  by  the 
trustees  In  the  county  of  Rlcbmond,  known 
as  the  Pike  and  Newby  places,  conveyed  to 
petitioners  by  deeds  dated  September  26, 
188S,  and  October  13,  18S8,  from  Ellen  Pike 
and  Mary  A.  Newby,  are  hereby  authorized 
to  be  sold  privately  or  publicly,  in  conform- 
ity to  the  decision  of  the  trustees,  and  a  deed 
In  their  name  as  trustees  under  the  said  will, 
countersigned  by  the  finance  committee  and 
the  president,  shall  pass  to  the  purchaser  a 
good  and  Indefeasible  title,  without  requiring 
him  or  her  to  see  after  the  proper  application 
of  the  purchase  money;  such  sale  to  be  made 
for  cash  or  on  time,  for  the  whole  or  any 
part  of  the  said  tract,  and  the  purchasers  to 
be  admitted  Into  possession  either  under  bond 


tees  may  seem  advisable.  (12)  That,  In  con- 
ducting and  carrying  on  the  schools  pro- 
posed to  be  established  by  petitioners,  the 
purchase  of  property  therefor,  and  the  mak- 
ing of  sales,  reinvestments,  or  exchanges  of 
the  trust  estate,  the  plalutlflrs  are  not  re- 
quired to  make  any  annual  or  other  returns 
of  their  acts  and  doings  In  the  premises;  be- 
ing only  subject  to  the  supervision  of  this 
court  In  the  exercise  of  Its  chancery  power, 
to  which  authority  alone  shall  petitioners  be 
amenable.  (13)  That  the  action  of  the  trus- 
tees In  presenting  this  petition  Is  ratified  and 
confirmed  as  an  act  not  done  from  any  ex- 
cess of  caution,  but  wise  and  prudent  under 
the  circumstances.  And  It  Is  ordered  that 
the  costs  and  expenses  attendant  hereon  be 
paid  by  the  trustees  out  of  the  income  In 
their  handa" 

To  which  decree  exceptions  were  filed, 
which  exceptions  have  been  sufficiently  stat- 
ed In  the  opinion  of  the  supreme  court 

Frank  H.  Miller,  for  plalntUEs  In  error.  J. 
B.  Lamar  and  Irvln  Alexander,  for  defwd- 
ants  In  tnotm 

FISH,  3.  L  ThB  facta  of  tliis  case  will 
be  found  in  the  reporter's  statement  We 
diall  not  deal  with  all  the  assignmraite  of 
error  contained  In  the  blU  of  exceptions,  as 
the  view  which  we  take  of  ttie  case  renders 
it  unnecessary  to  do  so.  In  thla  view,  the 
questions  raised  by  the  petitioners  In  refer- 
ence to  the  IntorvCTtton  filed  by  the  Widows' 
Home  and  certein  citizens,  and  thrae  in  ref- 
erence to  the  answer  of  the  admlnlBtrator  at 
the  estate  of  the  residuary  legatee,  are  not 
material.  We  shall  deal  first  with  the  main 
question;  that  is,  whether  the  court  erred  in 
rejecting  the  scheme  proposed  by  the  trustee 
for  executing,  by  cy  pres,  the  charitable  Intent 
of  the  tMtotor.  The  testetor  provided  "that 
all  the  real  estate  that  I  may  die  possessed 
of  In  the  city  of  Auguste  after  the  death  of 
my  wife  be,  and  It  is  hereby,  given  to  the 
trustees  of  the  Richmond  County  Academy 
and  their  successors;  the  annual  product  ta 
be  by  them  appropriated  to  the  erection  of  a 
poor  house  In  said  county,  and  for  the  sup- 
port of  Its  Inhabltenta  forever."  Represent- 
ing to  the  court  that  the  annual  Income  ac- 
cruing upon  the  fund  In  their  hands  "Is  ab- 
solutely Insufficient  to  support  and  maintain 
a  complete  poor  house,"  and  that  "dealing 
with  the  situation  as  the  trustees  find  It,  no 
necessity  exists  for  such  an  Institution  as  a 
complete  poor  house  in  or  near  the  city  of 
Augusta,  as  that  maintained  by  the  public 
Is  sufficient  to  meet  the  demand,"  and  "that, 
while  the  Income  in  hand  Is  not  sufficient  to 
support  and  malnteln  a  poor  house  In  all  its 
branches,  yet  it  is  sufficient  to  estebllsh  and 
maintain  some  department  of  a  poor  house 
or  work  house,  as  defined  by  the  lexicogra- 
phers, and  as  generally  exists."  the  trustees 
prayed  the  court  to  be  allowed  to  estebllsh 


free  to  the  cltiseiu  of  the  comity  of  Blch- 
mond,"— Uie  same  twlng,  according  to  their 
contentloii,  "one  branch  of  a  pow  boose.** 
No  evidence  was  Introduced  at  the  bearing 
for  the  purpose  of  showing  that  It  was  Im- 
possible, with  tlw  means  at  the  disposal  of 
the  trustees,  to  establish  and  maintain  a  poor 
house,  Irat  the  case  was  tried  simply  i^n 
the  pleadings;  the  auctions  of  the  petition- 
ers In  reference  to  the  Inadeqmicy  of  tlw  In- 
come for  this  pmpoae  not  being  denied.  It  la 
to  be  obserredt  howcTor,  In  this  connection, 
that  the  only  parties,  other  than  the  tma* 
tees,  to  the  case,  were  flte  admlnlstrstor  of 
the  estate  of  the  residuary  l^tee,  who_wM 
made  a  party  defendant  to  the  petltlon,~and 
certain  citizens,  and  the  Widows*  Hom^  who, 
by  leaTe  ot  the  conrt,  Intervened  and  prayed 
that  the  tnutees  shonld  be  directed  to  pay 
over  the  Income  to  that  Charitable  Instltntlon, 
*<imder  snch  to-ms  and  cmdltlons  as  [might] 
be  equitable  and  proper."  The  administrator 
simply  coHtended  that,  if  it  was  "nndeslrable 
or  Impracticable  to  devote  the  funds  In  the 
bands  of  the  petitioners  to  the  spedflc  pur- 
pose expressed  In  the  will  of  Bichard  Tub- 
man, sndi  funds  could  not  and  should  not  be 
aK>Ued  to  the  support  and  maintenance  of  *^ 
textile  manual,  or  other  scho<^  of  the  char- 
acter referred  to  In  the  petition."  but  that, 
according  to  the  doctrine  of  cy  proi,  the  fund 
should  be  devoted  to  the  support  of  the  Wid- 
ows' Home,  or.  If  that  Institution  should  be 
held  not  entitled  to  the  benefit  of  the  testa- 
tor's charily,  he  suggested  the  dij  hospitals  - 
and  a  charitable  organisation  known  as  the 
"King's  Daughters."  The  petition  was  filed 
on  the  27th  of  September.  18^  and  It  ap- 
pears from  the  showing  therein  made  the 
trustees  that  the  trust  estate  In  their  hands 
consists  of  the  corpus,  amounting  to  $76,- 
702.72,  accrued  Income,  amounting  to  $1S,- 
47^82,  and  the  Pike  and  Newby  places,  com- 
prising 106  acres  ot  land,  which  were  pur- 
chased  with  Income,  at  a  cost  of  $5,000,  and 
Jhat  the  Income  from  July  1,  1897,  to  July  1, 
1898,  was  $4,781.48. 

Wbile  we  can  understand  how  the  trustees, 
from  their  point  of  view,  maj  idncerely  be- 
lieve, as  we  have  no  doubt  they  do,  tiiat,  with 
the  limited  means  at  their  command,  they 
can  accomplish  more  good  by  establishing 
and  supporting  a  sdiool  of  the  character 
whidi  they  propose  than  by  erecting  and 
maintaining  a  poor  house,  we  must  confess  we 
are  at  a  loss  to  see,  from  the  showli^  which 
they  make,  how  It  Is  Impossible  and  imprac- 
ticable to  establish  and  support  a  poor  house, 
In  which  at  least  a  limited  number  of  desti- 
tute people  could  find  a  home  and  a  support 
There  are,  doubtless,  many  poor  houses  In  this 
state,  ta  each  of  which  a  number  of  Indigent 
people  are  sheltered  and  supported,  which 
have  been  erected  and  which  are  maintained 
with  less  means.  But  as  the  court  below  has 


this  finding  is  not  excepted  to,  the  qnestloii 
whether  there  was  any  real  necessity  for  in- 
voking the  doctrine  of  cy  prea  In  this  case  is 
not  before  this  court  As  the  case  presents 
Itself  to  n,  this  doctrine  must  be  resorted  to. 
and  the  question  now  to  be  determined  Is 
whether  the  scheme  proposed  by  the  tmstee^ 
and  presented  to  the  court  tor  approval.  Is 
"next  most  consonant  with  the  specific  mode 
prescribed**  by  the  testator  tm  the  execution 
of  bis  charitable  Intent;  for  *'if  the  specific 
mode  of  execution  be  tor  any  cause  Impost- 
ble.  and  tbe  charltaMe  Intent  be  still  manifest 
and  definite,  the  court  may,  by  ^iproxlmatlon, 
give  effect  In  a  manner  next  most  consonant 
with  the  spedflc  mode  prescribed."  Clr.  Code, 
I  4007.  In  the  petition  and  In  the  argument 
of  the  able  and  learned  counsel  tor  the  plain- 
tiffs In  error  mudi  Ingenuity  has  been  dls- 
idayed  In  oideavorlng  to  demonstrate  that  "a 
technological,  textile,  or  manual  school"  la, 
after  all,  but  '^e  branch  of  a  poor  house'*; 
and  upon  this  argument  Is  based  the  proposi- 
tion that  as  It  Is  InqMBsible  and  Impracticable 
to  establish  "a  poor  house.  In  all  Its  brandi- 
es," the  proper  thing  to  do,  under  tiie  doc- 
trine of  cy  ^es.  Is  to  establish  and  maintain 
such  "a  branch  of  a  poor  house.**  While  -we 
are  Inclined  to  think  that  this  ailment,  es- 
pecially as  applied  to  the  poor-house  system 
which  existed  In  the  testator's  day.  Is  more 
Ingenious  than  sound,  we  will  not  stop  to 
question  its  soundness  here;  tor.  whether  It 
be  sound  or  unsound,  one  thing  we  think  Is 
very  clear,  and  that  Is  tiiat,  when  the  testa- 
tor undertook  to  provide  tot  the  erection  of 
a  iK>or  house  and  the  support  of  tts  tohablt- 
ants  forever,  his  purpme  was  not  to  erect  and 
matotaln  an  Institution  tor  the  technical  edu- 
cation of  the  young,  but  to  provide,  In  Rich- 
mond county,  a  home  and  support  for  those 
who,  from  their  condition  and  circumstances 
In  life,  should  be  At  subjects  to  become  the 
Inhabitants  of  such  an  asylum  as  a  poor 
house,  and  to  be  supported  tiiereln.  A  present 
home  and  a  present  support  were  what  he  In- 
tended. His  intention  was  not  that  his  ben- 
efaction shonld  be  used  to  prevent  poverty  or 
pauperism  to  the  future,  by  qualifying  the 
young  to  become  breadwinners,  but  it  was 
toat  it  should  be  used  for  the  purpose  of  pro- 
viding shelter  and  support  tor  ttaoae  who 
should  be  already  poverty  stricken.  To  equip 
the  young  f w  the  stn^gle  of  life  would  doubt- 
less tend  to  some  considerable  decree  to  pre- 
vent poverty  to  the  daya  to  come,  but  It  would 
not  be  providing  tor  the  present  support  ot 
the  todigent  The  teatotor  not  only  provided 
for  the  erection  and  matotenance  of  a  poor 
houses  but  he  clearly  todlcated  the  exact  pur- 
pose for  whldi  he  desfared  tiie  poorhoiae  to  he 
erected,  and  tiiat  was  **tor  the  aoppott  ot  tts 
tohabltants  torever.*'  To  make  hla  IntentlHi 
nnmlstokably  definite  and  clear,  he  directed 
that  the  Income  of  the  property  should  be  for* 


come  a  ume  wnen  tne  trnsteea  iiv«ma  tnmK 
it  advisable  to  apply  the  Income  to  some  cog- 
nate ptupose,  he  clinched  his  Intention  with 
tJie  sweeping  word  "forever."   "Forever  to 
the  support  of  the  indigent"  Is  the  keynote  to 
Ills  charity.   Can  the  court  under  the  doc* 
trine  of  cy  pres.  take  the  income  which  he 
directed  should  be  forever  applied  to  the  sup- 
port of  those  who  should  be  fit  subjects  to  he 
sheltered  and  cared  for  In  a  poor  house,  and 
Apply  It  to  free  education,— free  to  rich  and 
poor  alike,— so  long  as  there  are  a  sufficient 
number  of  people  In  the  county  of  Richmond, 
outside  of  the  county  poor  house,  in  absolute 
need  of  the  necessities  of  life,  who  are  worthy 
objects  of  charity,  and  for  whose  relief  a 
proper  scheme,  under  this  will,  can  be  de- 
vised? We  think  not   But  there  are  other 
Items  In  the  will  which,  taken  In  connection 
"With  the  one  we  are  now  considering,  show 
that  the  testator's  mind  was  not  upon  educa- 
tion of  any  kind  when  he  made  the  devise  In 
question.   When  his  thoughts  were  turned  to 
higher  education  he  made  a  conditional  be- 
quest "to  the  University  of  the  State  of 
Georgia,"  and  when  tree  education  was  up- 
permost In  his  mind  he  made  a  begnest  'to 
the  Free  School  of  the  City  of  Augusta."  But 
when  he  desired  to  secure  the  protection  and 
support  of  those  who,  by  reason  of  age,  physi- 
cal infirmity,  or  other  cause,  should  be  unable 
to  obtain  toe  necessities  of  life,  be  undertook 
to  provide  for  the  erection  of  a  poor  house,  and 
the  support  of  Its  inhabitants  forever.  Clear- 
ly, to  divert  this  last-mentioned  charity  from 
the  support  of  the  Indigent  to  free  education, 
even  upon  purely  practical  lines,  would  be  to 
turn  it  and  the  bequest  to  the  free  school  into 
the  same  channeL   It  would  be  to  give  both 
to  free  education,  which  the  testator  never 
intended,  and  which  should  not  be  done  so 
long  as  it  is  possible  to  reach  and  relieve  the 
necessities  of  that  class  of  the  inhabitants  of 
Richmond  county  that  the  testator  had  In 
mind  when  he  made  the  devise  under  con- 
sideration.  If  the  trustees  cannot  establish 
and  maintain  a  poor  house,  it  seems  to  us  that 
they  can  at  least  use  the  income  of  the  fund 
in  ministering  to  the  necessities  of  such  des- 
titute ];>eople  in  the  county  of  Richmond  as 
they  may  deem  most  worthy  of  the  bounty  of 
the  testator. 

It  Is  contended  that  "dealing  with  the  situ- 
ation as  the  trustees  find  It  no  necessity  ex- 
ists for  such  an  Institution  as  a  complete  poor 
house  In  or  near  Augusta,  as  ttiat  maintain- 
ed by  the  public  is  sufficient  to  meet  the  de- 
mand, although  the  city  has  grown  In  popula- 
tion from  6,000  at  the  death  of  the  testator 
to  50,000  at  the  present  time;  that  while  the 
income  in  hand  Is  not  sufficient  to  support  and 
maintain  a  poor  house  in  all  its  branches,  yet 
it  is  sufficient  to  establish  and  maintain  some 
department  of  a  poor  house."  This  argu- 
ment It  tt  proves  anything,  proves  too  much; 
tia  tt  there  Is  no  necessity  lor  a  complete 
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cessity  to  estatHisn  ana  maintain  any  brancn 
of  a  poor  house,  where  Is  the  necessity  for 
establishing  "some  department  of  a  poor 
house,"  If  the  poor  house  malntalnal  by 
the  county  authorities  is  "a  complete  poor 
house";  that  is,  "a  poor  house  In  all  Its 
branches"?  But  with  all  dne  deference  to  the 
trustees  and  the  learned  counsel  who  so  ably 
represents  them,  we  are  unable  to  see  much 
force  in  the  argument  that  there  Is  no  neces- 
sity for  establishing  a  poor  house.  The  fact 
that  there  Is  a  poor  house  in  Richmond  coun- 
ty. In  which  the  county  authorities  undertake 
to  provide  for  the  wants  of  the  most  destitute 
people,  does  not  make  the  circumstances  now 
so  different  from  those  which  existed  at  the 
death  of  the  testator  as  to  render  It  unneces- 
sary for  the  trustees  of  this  fund  to  use  the 
income  in  supplying  the  necessities  of  life  to 
people  In  need  of  the  same  who  are  not  cared 
for  in  the  county  institution.  The  testator 
made  the  provision  under  consideration  with 
full  knowledge  that  such  a  county  institution 
existed  in  his  day,  and,  in  the  language  of 
this  court  upon  a  former  occasion,  when  this 
clause  of  the  will  was  under  consideration 
for  another  purpose,  "the  proper  Inference  to 
be  drawn  from  this  provision  of  the  will  Is, 
as  it  seems  to  us,  that  the  testator  deliberate- 
ly passed  by  the  county  corporation  and  the 
agents  selected  by  It  for  the  performance  of 
this  public  duty,  and  conferred  the  power 
upon  others,  whom  he  preferred  to  dispense 
his  charity.  His  expressed  object  was  to  es- 
tablish out  of  Ills  means,  to  be  supported  by 
the  income  of  the  properly  dedicated  to  that 
use,  an  asylum  for  the  poor  of  Richmond 
coun^."  City  Council  v.  Walton,  T7  Ga.  622, 
523.  He  was  the  Judge  of  the  necessity  then; 
and  It  can  hardly  be  that  now,  when  the  pop- 
ulation of  the  city  Is  10  times  as  large  as  It 
was  at  his  death,  there  is  any  less  necessity 
for  the  particular  charity  which  he  designed 
than  there  was  when  he  made  his  will.  Peo- 
ple of  the  same  general  class  as  those  whom 
the  testator  Intended  to  benefit  are  still  in  ex- 
istence. They  have  been  from  "time  whereof 
the  memory  of  man  runneth  not  to  the  con- 
trary," and,  despite  aU  the  boasted  advance 
of  modem  civilization,  they  are  likely  to  be 
for  an  Indefinite  period  of  time  in  the  future. 
They  are  in  the  city  of  Augusta,  and  doubt- 
less elsewhere  in  Richmond  county,  as  Is 
shown  by  the  existence  there  of  the  county 
poor  house,  and  such  praiseworthy  private 
charitable  organizations  as  the  Widows*  Home 
and  the  King's  Daughters,  and  the  existence 
and  efforts  of  the  latter  two  Institutions  show 
that  they  are  not  all  cared  for  by  the  county 
authorities.  So  long  as  they  do  exist  In  Rich- 
mond county,  and  are  in  need  of  assistance. 
It  seems  to  us  that  a  scheme  can  be  devised 
which  will  more  nearly  approximate  the  In- 
tention of  the  benevolent  testator  than  the 
one  proposed  to  the  court  by  the  trustees. 
2.  Another  aoestion  prawnted  tm  dedslon 


returns  to  the  court  of  ordinary  of  Rlcbmoud 
county.  The  court  adjudged  that  they  were, 
most  probably  basing  his  ruling  upon  the  pro- 
TlsloQs  of  section  8168  of  the  Civil  Code.  In 
this  view  we  do  not  concur.  That  section, 
we  think,  applies  exclusively  to  trustees  char- 
ged with  the  management  of  estates  of  which 
private  Individuals  are  the  beneficiaries.  We 
do  not  think  It  was  Intended  to  embrace  trus- 
tees, created  by  will  or  otherwise,  whose  duty 
it  is  to  manage  religious,  charitable,  educa- 
tional, or  other  public  trusts,  and  who.  In 
the  course  of  00  doing,  control  and  manage 
funds. 

3.  While  the  Judge  did  right  In  rejecting 
the  scheme  submitted  for  his  approval  by  the 
trustees,  we  think  that  there  are  two  objec- 
tions to  the  scheme  set  forth  In  the  Judgment 
which  he  rendered.  He  found  that  "the  chari- 
ties established  and  maintained  by  the  Wid- 
ows' Home,  the  city  hospitals,  and  other  like 
institutions,  minister  to  the  same  objects  of 
charity  as  are  provided  for  In  said  will,"  and 
that  "by  appropriating  the  Income  of  the  fund 
to  the  objects  aforesaid,  and  similar  objects, 
the  court  can,  by  approximation,  give  effect 
in  a  manner  next  most  consonant  with  the 
specific  mode  prescribed  in  the  will,"  and 
therefore  ordered  the  trustees  to  "appropriate 
annually  the  entire  annual  Income  of  the  fund 
in  their  hands,  arising  since  the  filing  of  this 
bill,  to  the  assistance  and  support  of  such  pub- 
lic and  nonsectarian  charities  for  the  r^ef  of 
the  poor  of  said  county  as.  lir  their  discre- 
tion, they  deem  most  suitable,  among  which 
the  court  [suggested]  the  Widows*  Home  and 
city  hospitals,  and  similar  Institutions."  One 
objection  to  this  Judgment  is  that  It  limits  the 
scope  and  purpose  of  the  testator's  charity. 
The  charity  of  the  Widows'  Home  Is  limited 
to  Indigent  women,  and  the  young  children  of 
such  women  who  may  reside  In  the  home 
with  their  mothers.  The  charity  of  the  city 
hospitals  is  limited  to  poor  people,  while  they 
are  undergoing  medical  or  surgical  treatment, 
who  are  unable  to  pay  for  such  treatment, 
and  their  support  while  they  are  inmates  of 
these  Institutions.  Bach  at  these  charities, 
and  all  other  like  Institutions,  which  minister 
to  the  wanta  of  only  a  limited  class  of  the 
destitute,  fall  short  of  the  broad  scope  and 
purpose  of  the  charity  designed  and  Intended 
by  the  testator.  The  charity  which  he  In- 
tended is  limited  to  no  particular  idass  of  In- 
digent people.  It  embraces  male  and  female, 
cAA  aiid  young,  yiarried  and  unmarried,  sick 
and  well,  Jew  and  Gentile,  Catholic  and  Prot- 
estant, Christian  and  infidel,  every  Individ- 
ual residing  In  Richmond  county  who  is  a 
worthy  object  of  charity,  and  a.  fit  subject 
for  a  home  for  the  destitute.  Another  objec- 
tion to  the  Judgmmt  is  that  It  takes  from  the 
agents  appointed  by  the  testator  the  right  to 
select,  from  the  general  class  which  he  Indi- 
cated, the  particular  persons  who  shall  be- 


wlthln  the  limitations  of  the  order  of  the 
court,  the  particular  institutions  which  shall 
dispense  it  The  discretion  In  selecting  the 
beneficiaries,  which  the  testator  intended 
should  be  exercised  by  the  trustees,  is,  under 
the  order  of  the  court,  to  be  delegated  by 
them  to  others,  who  are  not  subject  to  tbeir 
authority  or  control.  The  court  found  tliat  It 
was  Impossible  and  impracticable  to  estabUsh 
and  maintain  a  poor  house,  with  the  means 
at  the  disposal  of  the  trustees  for  this  pnr- 
pose;  but,  until  It  Is  established  that  It  Is 
Impossible  to  devise  a  scheme  by  which  the 
agents  of  the  testator's  own  selection  can  dis- 
pense his  charity  In  a  manner  next  most  con- 
sonant with  the  mode  which  he  prescribed, 
their  right,  their  power,  and  their  duty  to 
dispense  it  should  not  be  taken  fr<Hn  them. 
It  may  be  that,  by  allowing  the  income  of  the 
fund  to  accumulate  for  a  few  years  longer, 
the  scheme  of  the  testator  to  provide  a  home 
and  support  for  destitute  people  can  be  car- 
ried out.  If  It  Is  found  that  It  Is  Impossible. 
In  this  way,  within  a  reasonable  time,  to  es- 
tablish and  support  such  a  home.  It  would 
seem  that  a  nearer  approximation  to  the  spe- 
clflc  mode  prescribed  by  the  testator  than 
that  indicated  In  the  Judgment  of  the  court 
would  be  for  the  trustees  to  use  the  income 
of  the  fund  In  relieving  the  necessities  of 
such  people,  residing  In  the  county  of  Rich- 
mond, as  they.  In  the  exercise  of  a  wise  dis- 
cretion, deem  would  be  fit  subjects  for  such 
a  home,  were  one  instituted.  In  this  way  tbe 
charity  would  not  be  limited  to  a  particular 
class  or  particular  classes  of  indigent  people, 
and  the  power  and  doty  of  the  agents  selected 
by  the  testator  to  dispense  it  would  not  be 
taken  from  them. 

The  Judgment  Is  reversed,  and  directl<»i  Is 
given  that  the  court  again,  In  tbe  li^t  of 
what  Is  laid  down  in  this  opinion,  and  of 
such  evidence  as  may  be  introdaced,  investi- 
gate the  question  wheth^  or  not  a  i>oor  bouse 
may  not  be  established  and  maintained  In 
accordance  with  tbe  testamentary  scheme. 
To  this  end,  any  dtlaen  of  Richmond  oonnty 
who  desires  to  do  so  may  be  allowed  to  inter- 
vene and  Introduce  testimony.  If  it  sboold 
still  appear  Impossible  to  carry  out  that 
scheme,  the  court  Is  directed  to  cause  an  in- 
qidry  to  be  made  as  to  wlrather  or  not,  by 
allowing  the  annual  Income  to  accnmnliUe  for 
a  while  longer,  tbe  will  of  the  testator  can 
be  effectuated  within  a  reasonable  time,  in 
which  event  the  court  will  frame  its  order 
to  tliat  end.  If,  liowever,  it  should  be  found 
that  it  Is  impossible  to  carry  ont  the  testa- 
mentary intention,  either  at  once  or  after  the 
.lapse  of  a  reasonable  period,  during  which  the 
annual  income  shall  accumulate,  then  the 
court  will  alter  a  decree  dlrectbig  tbe  trus- 
tees to  themselves  dispense  the  Income  In  the 
manner  above  indicated.  Judgment  rerersed, 
with  direction.  All  the  Jnstioes  concurring. 
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OHNSON  T.  CHARLESTON  ft  8.  BT.  GO. 
lupreme  Omit  of  Soath  OuroUiM.    Aug.  28, 
1900.) 

INJWBIES-RELEASE-EPFBKT— APP»Alr-AP- 
PKA&ANCB— DIVIDED  OPINION— 
RSS  JUDICATA. 

1.  Under  Oonat.  art  6,  I  12,  provldiog  that 
idgments  ahall  be  affirmed  In  the  8upr«ne 
■art  when  the  joatices  are  divided  equally  la 
leir  opiniODB,  a  judgment  affirmed  under  each 
tnditiooa  ia  rea  judicata  ot  the  laaoe  mTolred 

I  to  the  particular  caae. 

2.  Where  plaintiff  executed  a  valid  contract 
'  release  for  injuries,  and  accepted  bene6t8 
hereunder,  he  released  defendant  from  liability 
r  the  injuries,  thou^  full  tender  of  the  pay- 
on  ta  due  under  the  contract  was  not  made. 

Appeal  from  common  pleas  circuit  court 
'  Charleston  coimty;  B.  O.  Watts,  Judge. 
Action  by  Willis  Johnson  against  the 
barleston  &  Savannah  Railway  Company, 
ram  a  Judgment  for  defendant,  plaintiff  ap- 
>aled.  Affirmed. 

W.  St  Jnllen  Jerre^.  for  appellant  Uorde- 
i  ft  GadBdon,  for  respondent 

JONES.  J.  ThlB  appeal  is  from  a  Judg- 
ent  for  d^endant  In  an  action  by  an  em- 
oye  for  damages  for  Injury  alleged  to  have 
•en  caused  by  defendant's  n^ligoice.  The 
tswer,  vrlth  other  defenses,  set  up  a  con- 
act  by  plaintiff  with  the  Belief  Hospital 
apartment  of  the  Plant  System,  whereby, 
ter  Injury,  he  received  certain  payments  of 
oney  and  other  braeflta.  and,  in  considerar 
m  of  such  contract  and  acceptance  of  l>ene- 
B  thereunder,  released  defendant  from  lia- 
Uty  for  said  injury.  On  the  former  trial, 
alntlff  demurred  to  the  defense  for  insuffl- 
^ncy  on  the  ground  that  said  contract  was 
ntrary  to  law  and  against  public  policy, 
lis  demurrer  was  overruled,  and  on  appeal 
3m  the  order  overruling  the  demurrer  the 
dgment  of  th^  circuit  court  was  not  revers- 
.  The  members  of  the  supreme  court  be- 
ar equally  divided  on  the  question,  the  judg- 
3nt  of  tbts  court  was  that  the  Judgment  of 
e  circuit  court  stands  a£Brmed  under  the 
DBtltutlon.  See  55  8.  C.  152,  82  8.  E.  2,  S3 
E.  174.  On  the  trial  thereafter,  resulting 
the  Judgment  now  appealed  from,  the  plaln- 
f  requested  the  circuit  court,  Judge  Oage 
esidlng,  to  chai^  the  jury  as  follows:  "(8) 
te  contract  on  which  the  affirmative  de- 
ise  of  the  defendant  is  based  is  contrary  to 
bllc  policy,  and  void.  And  no  act  of  the 
rtles  can  give  vitality  to  a  void  contract  or 
tisfy  the  same.  (9)  If  the  acceptance  of 
□efits  under  the  hospital  and  relief  d^art- 
mt  Is  a  carrying  out  or  ratification  of  the 
ginal  agreement  It  cannot  avail  as  a  de- 
ise  when  the  original  agreement  is  null 
d  void.  (10)  The  tender  and  acceptance  of 
yments  under  the  contract  do  not  amount 
an  acquittance,  unless  such  tender  was  in 

II  of  all  claims  under  the  contract"  The 
it  and  second  mentioned  requests  were  re- 
jed.  the  wnrt  holding  and  charging  that 


the  effect  of  the  orermllng  the  demnrrw  by 
Judge  Watts  and  its  afflrmance  by  an  equal 
division  of  the  supreme  court  on  appeal 
therefrom  was  to  dedde  that  the  said  con- 
tract was  not  void  as  against  public  policy, 
and  that  the  defense,  if  proven,  was  a  good 
defense,  and  that  such  Question  was  res  ju- 
dicata. Hie  request  numbered  10,  above, 
was  refused  on  the  ground  that  as,  under 
the  ruling  of  Judge  Watts,  the  contract  set 
up  was  valid  if  plaintiff  has  accepted  benefits 
thereunder,  he  in  remitted  to  that  contract  for 
his  remedy  for  full  performance  tbereof. 

We  agree  with  the  cbcnlt  court  on  both  ques- 
tions presented  by  this  appeal.  The  first  ques- 
tion is  whether  the  afflrmance  of  the  Judgment 
of  the  circuit  court  by  an  equal  dlrisfon  of  the 
supreme  court  an  ap[>eal  therefrom  Is  res  Ju- 
dicata of  the  issue  involved  as  to  that  case. 
Article  6.  i  12,  of  the  constitution  prortdes: 
"In  all  cases  decided  by  the  supreme  court 
the  concurrence  of  three  Justices  shall  be 
necessary  for  a  reversal  of  the  judgment  be- 
low; but  If  the  four  Justices  equally  divide 
in  (pinion  the  Judgment  below  shall  be  affirm- 
ed, subject  to  the  pioTMons  hereafter  pre- 
scribed." Then  follow  provisions  for  calling 
together  the  supreme  court  en  banc  in  cer- 
tain contingencies,  not  necessary  to  be  men- 
tioned, as  no  question  arises  thereunder  in 
tills  case.  As  every  Judgment  or  order  of  the 
circuit  court  Is  the  law  of  that  case  until  re- 
versed by  a  proper  tribunal,  and  as  by  reason 
of  the  equal  divlaion  of  the  supreme  court  on 
the  question  the  circuit  court  was  not  re- 
versed,  but  by  reason  of  such  division  of  the 
supreme  court  was  affirmed,  we  think  that 
there  can  be  no  doubt  that  the  decision  of  the 
issue  BO  made  and  affirmed  Is  final  for  the 
purposes  of  that  case.  As  it  is  not  necessa- 
rily involved  here,  we  express  no  opinion  as 
to  effect  of  such  afflrmance  of  an  issue  Join- 
ed and  decided  below  as  a  precedent  for  guid- 
ance In  other  cases  Involving  the  same  or 
similar  questions. 

The  next  and  only  remaining  question  is 
whether  there  was  error  In  refusing  the  tenth 
reqnest  above  stated.  This  question  Is  prac- 
tically settled  by  the  foregoing,  for,  if  the  con- 
tract set  up  in  the  answer  is  a  valid  contract 
and  plaintiff  has  elected  to  accept  and  has 
accepted  benefits  thereunder,  he  could  not  es- 
cape  the  contract  of  release,  because  a  fult 
tender  of  all  payments  due  under  the  contract 
had  not  been  made  to  him.  By  the  contract 
and  election  to  accept  certain  benefits  and 
payments,  he  released  the  defendant  from  lia- 
bility. The  consideration  for  the  release  was 
the  obligation  or  promise  of  the  association  to 
do  certain  things,  and  the  release  was  not 
conditioned  on  full  performance  by  such  as- 
sociation. For  full  performance  of  the  con- 
tract by  the  association  the  plaintiff,  as  cor- 
rectiy  ruled  below,  has  his  remedy  under  the 
contract  See,  on  this  point  Petty  v.  Rail- 
way Co.  (Ga.)  35  S.  B.  88.  The  Judgment  of 
the  circuit  is  affirmed. 
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PLBADINGS— AMENDMENTS— ALLOWED  AFTER 
COMMBNCBMBNT  OF  TRIAL. 
Under  Code,  1 194,  permitting  amendments 
to  pleadings  in  fartherance  of  justice,  either  be- 
fore or  after  jodgmeot,  when  the  amendment 
does  not  change  substantially  the  claim  or  de- 
fense, a  case  against  a  railroad  company  for 
damages  to  plaintiff's  buildings  and  macmnery 
from  a  fire  set  by  the  negligence  of  defendant 
may  be  withdrawn  from  the  jury  after  the  com- 
mencement of  trial,  upon  objection  by  defend- 
ant to  the  admission  of  evidence  showing  any 
destruction  of  property,  on  the  ground  that  the 
complaint  does  not  anow  that  plaintiiTa  build* 
Inga  were  destroyed,  to  enable  i^intifl  to  amend 
his  complaint  as  he  may  be  advised. 

Appeal  from  common  pleas  circuit  conrt  ot 
Barnwell  county;  D.  A.  Townaend,  Judge. 

Action  by  Jennie  Brown  against  the  Caro- 
lina Midland  Railway  Compaiiy  for  damagea 
from  a  fire  set  by  defendant  From  an  order 
permitting  plaintiff  to  amend  her  complaint, 
defiant  appeals.  Affirmed. 

Robt  Aldricb  and  Izlar  Bros.,  for  appellant 
R.  C.  Uolman,  for  respondent. 

JONKS,  J.  Defendant  appeals  from  an  or- 
der allowing  plaintiff  to  amend  her  complaint 
"as  she  may  be  adrlsed,"  granted  after  trial 
begun.  Omitting  formal  parts,  the  complaint 
was  as  foUows:  "(3)  That  on  or  about  the 
night  of  the  10th  of  January,  A.  D.  1899,  the 
plaintiff  waa  the  owner  of  valuable  buildings 
known  as  the  'Brown  Cotton  and  Manufac- 
turing Co.,'  with  a  complete  corn-mill  outfit; 
a  complete  cylindrical  cotton-press  outfit,  to- 
gether with  cotton  ginnery,  consisting  of  4-70 
saw  Winship  cotton  8:in,  feeders,  condensers, 
fans,  pulleys,  shafting,  conveyors,  etc.,  com- 
plete; also  fifteen  bales  of  cotton,  500  bushels 
of  corn,  2,000  bushels  of  cotton  seed,  several 
thousand  tin  cans  and  cases  used  for  canning 
fruits  and  vegetables,  two  engines,  boilers, 
shaftings,  and  pulleys  complete,  in  the  aggre- 
gate value  of  ten  thousand  dollars.  (4)  That 
on  the  night  of  the  10th  and  the  early  morn- 
ing of  the  lltb  (about  one  o'clock  a.  m.)  of 
January,  A.  D.  1899,  as  hereinbefore  alleged, 
the  defendant  corporation,  whose  depot  was 
situated  near  their  line  of  road,  to  wit,  the 
usual  distance  (and  the  alleged  plaintiff's 
buildings  being  situated  a  like  distance  there- 
from), allowed  fire  to  remain  In  or  so  near 
■aid  depot  building  that  tbe  same  caught  or 
took  fire,  and  communicated  same  to  plain- 
tiff's buildings,  as  hereinbefore  alleged.  (6) 
That  among  other  things  it  was  the  duty  of 
the  defendant  corporation  to  retain  a  night 
watchman  at  and  around  said  depot  (at  night), 
to  prevent  Just  such  conflagrations  as  herein 
complained  of,  which  they  failed  (negligently) 
so  to  do.  (6)  That  said  fire  would  not  have 
occurred  but  for  defendant's  carelessness  and 
negligence  in  allowing  same  to  remain  in 
their  stove  or  heater  In  eatd  depot,  and  other 


fendant  allowed  &  mhc  car  to  stand  between 
their  depot  and  plalntUTs  building.  In  a  dan- 
gerous condition,  to  wit,  a  hot  box  being 
thereto  attached,— all  of  which  facts  were 
well  known,  or  should  have  been  known,  to 
said  defendant;  and  by  reason  of  the  afore- 
said facts  the  defendants  have  damaged  the 
plaintiff  ¥10,000."  Upon  the  trial  the  court 
sustained  an  objection  by  defendant  to  evi- 
dence to  show  that  there  was  any  destruc- 
tion of  property  whatever,  thece  Xteing  no  al- 
legation in  the  complaint  that  the  buildings 
were  destroyed,  and  no  allegation  that  the 
contents  of  the  building  were  either  destroy- 
ed or  injured.  ThCTeupon  plaintlCTs  counsel 
asked  to  be  allowed  to  amend  so  as  to  allege 
what  was  destroyed  and  what  was  injured. 
The  court  then  granted  an  order  withdrawing 
the  case  from  the  jury,  continuing  the  case, 
and  allowing  plaintiff  to  amend  her  com- 
plaint as  she  may  be  advised. 

The  order  complained  of  was  within  tbe  dis- 
cretion of  the  court  Section  194  of  the  Code 
provides:  "Ibe  court  may  before  or  after 
judgmoit  in  furtherance  of  justice  and  on 
such  terms  as  may  be  proper,  amend  any 
pleading,  process  or  proceeding  •  •  •  by 
inserting  other  allegations  material  to  the 
case;  or  when  the  amendment  does  not 
change  substantially  the  claim  or  defense,  by 
conforming  the  pleading  or  proceeding  to  the 
facta  proved."  Allowing  plaintiff  to  amend 
"as  she  may  be  advised"  would  not  authorize 
an  amendment  so  as  to  state  a  wholly  differ- 
ent or  new  cause  of  action  than  that  attempt- 
ed to  be  set  up  In  the  complaint,  but  would 
permit  all  "other  allegations  material"  to  the 
case  defectively  stated  In  the  complaint.  The 
complaint  alleged  that  the  fire  was  commu- 
nicated to  plaintiff's  buildings,  containing 
machinery,  etc.,  and  this  fire  was  referred  to 
as  a  "conflagration."  We  oo  not  see  well 
how  such  a  Are  could  be  otherwise  than  inju- 
rious in  some  degree  to  buildings  at  least 
We  think  It  was  In  furtherance  of  justice  to 
permit  the  amendment  This  case  differs 
widely  from  the  case  of  Cuthbert  v.  Brown. 
49  S.  O.  513,  27  S.  B.  485,  wherein  the  conrt 
held  it  error,  after  trial  gone  Into,  to  allow 
an  amendment  to  an  answer  "by  converting 
admissions  in  the  verified  answer  into  denials 
of  facts  thus  admitted,  and.  In  addition  there- 
to, to  Insert  allegations  of  an  agreement  be- 
tween the  parties  at  the  time  of  making  of 
the  contract,  the  breach  of  which  constituted 
the  plaintiff's  cause  of  action,  of  which  agree- 
ment there  was  no  allegation,  or  even  hint 
in  the  original  answer."  Such  an  amend- 
ment substantially  changed  the  defense^  la 
the  present  case,  the  amendment  contemplat 
ed  was  not  to  change  substantially  the  cause 
of  action,  but  was  for  the  purpose  of  curing 
a  defective  statement  of  a  cause  ot  action  at- 
tempted to  be  set  up.  The  Jndgmeiit  of  tht 
circuit  court  is  affirmed. 


DIBTRSaB  WABRANT— DSFBN8S8— ■VTOBNOa— 

DIBBCTINO  VSRDICT. 

1.  Where  a  tenant  against  whom  a  distren 
warrant  has  been  sued  out  meets  the  same  or 
a  connter  affidavit,  hi  which  he,  ai  the  aUtute 

firoTides,  flatly  denies  the  whole  of  the  alleged 
ndebtedneaa,  or  some  definite  pmrtlon  thweoii 
lie  may,  hj  competent  eridence,  prove  any  fact 
oonnected  with  the  rent  contract  which  showa 
that  the  rent  distrained  for,  or  the  portion 
thereof  denied,  ia  not  a  jost  demand  against 
him.  Bat  where  in  sach  counter  affidavit  no 
distinct  and  geo«»l  denial  of  the  plaintiff's  de- 
xnand  Is  set  forth,  bat  the  defendant  merely 
alleges  that  a  designated  portion  of  the  rent 
claimed  ia  not  dne,  for  certain  specified  reasona, 
he  will,  in  mailing  ont  his  defenae,  be  confined 
to  introducing  testimony  establishing  the  truth 
of  those  reasons  only. 

2.  Even  if  rejected  evidence  offered  by  a  de- 
fendant was  admissible,  ita  exclusion  Is  harm* 
leas  error,  if  sBch  evidence  would  in  no  way 
have  strengthened  the  defense  set  up. 

3.  Taking  the  evidenca  lor  the  defendant  ac- 
tually introduced,  and  the  excluded  evidence  as 
to  the  plaintiff's  alleged  promise  in  reference  to 
the  repair  of  the  levee,  the  whole  of  it  together 
presented  no  reason  in  law  for  defeating  the 
plaintiff,  either  in  whole  or  In  part,  and  there- 
fore the  court  did  not  err  In  directing  a  ver- 
dict for  the  plaintiff. 

(Syllabna  bj  the  Conrt.) 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  Florence  Chambers  against  J. 
t>.  Hunnlcutt  Judgment  for  plaintiff,  and 
defendant  brings  error.  Affirmed. 

Hardeman  &  Moore,  for  plaintiff  In  error. 
Steed  &  Byal>,  tot  defendant  In  error. 

FISH,  J.  One  gronnd  of  the  motliw  (or  a 
new  trial  la  that  the  court  erred  In  excluding 
certain  evidence  offered,  by  the  defendant  for 
the  purpose  of  showing  that,  when  he  rent- 
ed the  place  and  gave  the  rent  note.  Cham- 
bers, the  plaintiff's  agent,  agreed  to  furnish 
him  with  lumber  with  which  to  build  two  or 
three  houses  on  the  rented  premises,  so  that 
the  defendant  could  put  subtenants  In  them, 
and  that  by  reason  of  the  failure  of  the  plain- 
tiff to  comply  with  tbis  agreement  the  defend- 
ant sustained  damages  amounting  to  several 
hundred  dollars.  The  court  excluded  this  otI- 
dence  upon  the  ground  that,  aa  the  rent  note 
did  not  contain  any  agreement  on  the  part 
of  the  landlwd  to  furnish  lumber,  the  erl- 
dence  offered  tended  to  vary  the  terms  of  the 
written  contract  We  deem  It  unnecessary  to 
determine  whether  the  gronnd  upon  which 
the  judge  baaed  his  ruling  was  sound  or  un- 
sound, for  we  are  clearly  of  opinion  that  the 
evidence  was  Inadmisaible  for  another  rea- 
son. The  counter  affidavit  filed  by  the  de- 
fendant did  not  authorize  the  introduction  of 
this  evidence.  Where  a  tenant  against  whom 
a  distress  warrant  has  been  sued  out  meets 
the  same  by  a  counter  affidavit,  in  which  he. 
as  the  statute  provides,  flatly  denies  the  whole 
of  the  alleged  Indebtedness,  or  some  definite 
portion  thereof,  he  may,  by  competent  evl* 
dence.  prove  any  fact  connected  with  the  rent 


teraon,  88  Oa.  72B»  IS  8.  B.  17.  and  cases 
there  dted.  The  coontar  affldarit  In  tbla  case 
did  not  omtaln  any  general  denial  of  the  In- 
debtedness for  rent  which  the  plaintiff  claimed 
against  the  defendant,  nor  did  it  contain  a  gen^ 
eral  dmlal  of  any  definite  portion  of  this  al- 
lied Indebtedness.  -  The  amount  distrained 
for  was  9(08.73.  In  bla  counter  aiBdavlt  the 
defendant  alleged  that  he  did  not  owe  the 
amount  distrained  tor,  **toK  the  reason  that 
the  said  plaintlfl  [was]  indebted  to  him  In 
the  sum  of  $542.60  b7  reason  of  her  failure 
to  keep  and  fulfill  her  cross  oUlgattons  un- 
der said  rent  contract,  and  under  the  statute 
In  sudi  cases  made  and  pvorlded,"  in  that  she 
failed  to  repair  a  certain  levee  upon  the  rent- 
ed premises,  tlie  purpose  of  which  was  to  pro- 
tect the  swamp  land  fnnn  overflow  by  the  wa- 
ters of  a  creek,  in  consequence  of  which  failure 
to  r^lr  tbis  land  was  flooded,  and  the  crops 
of  the  defendant  and  bis  tenants  were  destroy- 
ed. Then  followed  an  Itemized  statement  of 
the  particular  crops  which  were  damaged, 
and  the  amount  of  damage  to  each,  the  whole 
footing  up  exactly  f542.C0.  We  think  that 
the  effect  of  this  counter  affidavit  was  to  ad- 
mit that  the  defendant  owed  the  amount  dis- 
trained for,  lees  the  damage  which  he  had  sus- 
tained by  reason  of  the  plalntHTs  failure  to 
properly  keep  up  the  levee.  The  defendant  Im- 
pliedly admitted  that  the  only  reason  why  he 
did  not  owe  the  full  amount  distrained  for  was 
because  of  the  damages  which  he  had  sus- 
tained in  consequence  of  the  overflow  of  the 
bottom  land.  He  denied  the  plaintiff's  claim 
only  to  the  amount  of  $542.00,  and  quallfled 
this  denial  by  alleging  that  the  reason  he  did 
not  owe  this  much  of  the  sum  claimed  l/y  the 
plaintiff  was  because  of  tbese  particular  dam- 
ages. Standing  upon  a  counter  affidavit 
which  denied  only  a  deflnlte  portion  of  the 
amount  claimed  by  the  pliUntlff,  and  denied 
that  portion  of  It  solely  for  the  reason  stat- 
ed, the  defendant,  In  addition  to  introducing 
evidence  to  support  this  contention,  sought  to 
attack  the  undenled  portion  of  the  plain- 
tiff's claim  by  introducing  evidence  to  show 
that  he  was  damaged  In  a  further  amount  by 
the  failure  ot  the  plaintiff  to  furnish  him 
with  lumber  with  which  to  build  certain  hous- 
es on  the  rented  jdace.  Clearly,  under  the 
pleadings,  he  could  not  legally  do  this.  To 
have  allowed  him  to  Introduce  evidence  to 
support  his  claim  to  recoup  the  sum  of  $542.60 
for  damages  occasioned  by  the  overflow  of 
the  crops,  and  also  to  Introduce  testimony  to 
show  that  he  was  damaged  In  an  additional 
sum  the  failure  of  the  landlord  to  furnish 
him  with  lumber  with  which  to  build  the 
houses,  would  have  been  equivalent  to  allow- 
ing him  to  contest  In  whole  or  in  part  that 
portion  of  the  plalntUTs  claim  which  he  had 
not  denied  by  his  counter  affidavit.  The  ef- 
fect of  his  counter  affidavit  was  this:  "I  ad- 
mit that,  when  the  plaintiff's  claim  for  rent 
Is  reduced  by  the  amount  (tf  the  damagea 


ance."  But  when  he  came  to  Introduce  evi- 
dence he  undertook  to  show  that,  even  If  the 
dalm  of  the  plaintiff  were  thus  reduced,  there 
should  be  a  further  reduction  on  account  of 
the  damages  oocoBioned  by  the  failure  of  the 
plaintiff  to  fumlBh  him  with  lumber  with 
which  to  build  upon  the  rmted  place  two  or 
three  hoosea  for  sabtenants.  We  think.  In  In- 
troducing evidence,  he  was  rightly  confined  to 
the  specific  defense  which  he  set  up. 

2.  Another  ground  of  the  motion  was  that 
the  court  erred  in  ezdndlng  the  fdlowing  evi- 
dence offered  by  the  defendant:  "At  the  time 
the  rent  note  was  written  and  signed,  Mr. 
Chambers'  attention  was  called  to  the  levee, 
and  the  strength  of  It  We  talked  abont  it 
before,  and  also  on  that  day;  and  he  asked 
me  If  I  would  keep  up  the  levee,  and  I  said  I 
would  not  keep  It  np  for  the  rent  (tf  the  plan- 
tation. I  says:  *I  want  you  to  keep  It  up; 
for,  If  you  tear  It  down.  It  would  ruin  the 
whole  farm  In  the  swamp.  It  has  dme  it 
before,  and  wlthoiit  that  they  are  not  worth 
anything/  And  I  do  not  remember  the  an- 
swer. Chunbers  said  he  wonld  attend  to  the 
levee,  aa  be  had  done  before."  This  evidence 
was  excluded  on  liie  ground  that  the  rent 
note  did  not  cmitaln  an  agreement  to  re- 
pair the  levee,  and  therefore  the  evidence 
offered  tended  to  vary  the  written  contract. 
The  effort  of  the  defendant  was  to  prove 
that,  at  the  time  the  rent  (Kmtract  was  en- 
tered into,  the  plaintiff,  through  her  agent, 
Mr.  Chambers,  promised  to  repair  the  levee, 
but  It  wlU  be  seen  that  the  only  promise 
that  the  defendant  offered  to  testis  that 
Chambers  made  was  that  "he  would  attend 
to  the  levee  aa  he  had  done  before."  The  ex- 
clusion of  the  teaUmony  to  estabUsb  thla 
promise  on  the  part  of  Ohambera  did  the  de- 
fendant no  harm  whatever,  because  there  Is 
nothing  in  the  evidence  in  the  case  which 
ehowB  that  Chambers  did  not,  after  the  rent 
contract  was  entered  into,  attend  to  the  levee 
aa  he  had  done  before.  The  defendant  was 
permitted  by  the  court  to  free^  testify  as  to 
the  condition  of  the  levee  before,  at  the  time, 
and  after  the  execution  of  the  rent  contract 
All  the  evidence  that  he  offered  in  reference  to 
the  levee  seems  to  have  been  admitted,  except 
bis  statement  as  to  ChamherB'  promise.  We 
have  carefully  examined  the  evidence,  and  we 
do  not  find  anything  in  It  which  shows  that 
after  the  execution  of  the  rent  contract,  and 
up  to  the  time  that  the  levee  was  broken  and 
the  defendant's  crops  injured,  Chambera  knew 
that  the  levee  was  not  In  aa  good  condition  as 
It  was  when  the  defendant  rented  the  place. 
In  fact  the  evidence  does  not  show  that  up 
to  that  time  the  condition  of  the  levee  had 
materially  changed.  The  defendant  himself 
testified:  "At  the  time  I  rented,  the  levee 
was  In  the  same  condition  as  year  before.  Of 
course.  It  had  been  torn  down;  but  we  fixed 
it  up  the  year  before,  and  we  did  not  go  ail 
over  it  and  examine  it.  I  contracted  the 
year  before  to  fix  one  place,  and  fixed  it 
When  I  made  rent  contract  the  levee  was  In 


courae,  we  did  not  go  over  any  part  of  It  to 
8e&"   In  endeavoring  to  ascertain  whether 
the  defendant  waa  hurt  by  the  refusal  of  the 
court  to  allow  him  to  testify  that  Chambers 
pnmiised  to  attend  to  the  levee  as  he  had 
done  bef(H«,  two  questions  naturally  arise: 
Flrat  How  did  Chambera  attend  to  the  levee 
before?    Second.  Did  he  comply  with  tbSm 
promise,  by  attending  to  the  levee  as  he  had 
done  before?  Upon  the  flrat  of  these  ques- 
tions the  evidence  waa  very  meager.  Tlie 
defendant  testified  that  the  year  before^  whea 
the  levee  had  been  torn  down,  it  was  fixed 
19.    The  on^  other  vritneas  Introduced  by 
the  defendant  testified  diat  he  did  not  know 
that  the  levee,  before  the  freshet  which  oc- 
casioned the  damage  to  the  defendant's  crops, 
"waa  any  wone  than  It  was  two  or  three 
years  bad^."  and  that  he  did  not  think  there 
had  been  any  work  done  on  It  at  aU.  The 
only  witness  Introdnced  by  the  plalntUT  teati- 
fled  that  at  the  time  of  the  freshet  the  levee 
"was  in  same  omdltlon  it  had  been  tor  sev- 
eral years,  and  it  stood  the  freshets  of  pre- 
vious years,"  while  he  lived  on  the  place,  and 
that  "no  r^lra  were  made  <m  the  levee  while 
[he]  lived  there,  about  elevm  years,  except 
when  a  big  f  reahet  tore  It  down  in  some  un- 
expected apot  like  it  did  thla  year.**  All  that 
can  be  aald,  from  this  testimony.  In  Tejfiy  to 
the  first  question,  la  that  the  way  in  which 
the  levee  had  been  attended  to  before  was  to 
repair  it  after  it  had  been  torn  down.  There 
is  nothing  to  abow  that  after  the  defendant 
rented  the  place  the  levee  waa  torn  down,  un- 
til it  waa  broken  by  the  fTeabet  wtaidi  caused 
the  damage  to  the  defendants  cropa.  So  It 
cannot  be  aald  that  the  evidence  shows  that 
Chambers  did  not  comply  with  hia  promise— 
if  made—to  attend  to  the  levte  aa  he  bad 
done  before.  Beridea,  we  thtok  that  the  to- 
tlmony  deaiSy  afaowa  that  the  damage  of 
which  the  defendant  complained  waa  caused 
by  an  extraordinary  freshet    The  defend- 
ant's witness  Hicks  testified  that:  "An  ex- 
traordtoary  freshet  In  creek  broke  down  the 
levee.   It  was  a  little  bigger  than  any  we  had 
since  I  have  been  on  the  place."   Nlsbet,  the 
only  witness  for  the  plaintiff,  teetlfled  that 
the  break  in  the  levee  waa  caused  by  "an  nn- 
usual  freshet,— the  largest  In  several  years." 
The  testimony  of  the  defendant  himself  does 
not  conflict  with  this.   He  testlfled  that  "the 
break  was  caused  by  high  water,"  and  that 
"It  was  a  freshet"   So,  granting  that  Cham- 
bers, the  plalnUflTa  agent,  made  the  promise 
which  the  defendant  aought  to  prove,  we 
think  the  evidence  ahowa  that  Uie  break  In 
the  levee,  and  the  consequent  damage  to  the 
defendant's  crops,  were  not  caused      a  fail- 
ure upon  ChambCT*  part  to  keep  this  prom- 
ise, if  he  had  given  It  bat  by  an  extmordlnary 
freshet,  and  for  this  reason  the  defendant 
could  not  have  been  hot  by  the  mlli^  of  the 
court 

8.  Taking  the  evidence  for  ttie  defendant 
actually  introduced,  and  the  odnded  testi* 
monj  relating  to  Chambera'  agreement  to 
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plalQtlff  of  the  amount  in  issue  between  the 
partlea,  and  therefore  the  conrt  did  not  err 
In  directing  a  verdict  for  the  plaintiff.  Judg- 
ment affirmed.   All  the  Justices  concurring. 


GEORGIA  BAILBOAD  &  BANKING  00. 
T.  SFINKS. 

(Supreme  Oonrt  of  Georgia.   Aug.  8,  1900.) 

UBATH  BT  WRONOPUL  ACT— PBRSON  ENTI- 
TLBD  TO  RSGOVEUt^DBFENDBNT. 
A  man  whose  earnings  are  sofficient  to 
adequately  aupjtort  himsdf  ia  not  "dependent," 
within  the  meaning  of  section  SS28  of  ^e  Qvil 
Code,  although  he  may  by  law  he  chaigeahle 
with  the  maintenance  of  others,  for  the  snp- 
port  of  whom  and  himself  such  earnings  are 
insnfficient  (a)  Accordingly,  a  father  whose 
monthly  wages  were  enongh  to  more  than  af- 
ford him  indiTidually  a  support  commensurate 
-with  his  circnmstances  and  standing  in  life 
was  not,  nnder  the  provisions  of  the  section 
cited,  entitled  to  recover  the  full  value  of  the 
life  of  an  unmarried  minor  'son  tortiously  kill- 
ed, and  whose  mother  bad  died,  although,  be- 
cause of  the  insufficiency  of  the  father's  wa^es 
to  support  himself  and  also  his  family ,  consist- 
ing of  a  second  wife  at^  minor  children,  he  re- 
ceived contributions  In  money  from  the  ton 
while  Uvlng. 
(SyllabuB  by  the  Court) 

Error  from  superior  court,  Fulton  county. 

Action  by  H.  D.  Spinks  against  the  Geor- 
gia Railroad  &  Banking  Company.  Verdict 
for  plaintiff.  From  an  order  denying  a  new 
trial,  defendant  brings  error.  Reversed. 

J(M.  B.  &  Bryan  Gumming  and  Sanders  Mc- 
Danlel,  tor  plaintiff  in  error.  Arnold  &  Ar- 
iKdd,  tor  dtf «ndant  In  mor. 

LirUFEIN,  P.  J.  On  the  trial  of  an  acttmi 
brought  by  H.  D.  Spinks,  under  section  8828 
of  the  Civil  Code,  against  the  Georgia  Rail- 
road ft  Bankii^  Company,  tor  the  full  value 
of  the  life  of  his  minor  sen,  Pearl  Spinks, 
there  was  a  verdict  for  the  ididntlfl.  A  mo- 
tion for  a  new  trial  was  filed  1^  the  com- 
pany,  and  to  the  overruling  thereof  it  except- 
ed. Taking  the  evidence  most  favorably  for 
the  plaintiff,  which  is  proper,  since  the  verdict 
was  in  his  tarot,  the  facts  on  which  it  rests 
are,  in  substance,  as  follows:  The  death  of 
Pearl  Spinks  was  occasioned,  vithont  fault 
on  his  part,  by  the  negligence  of  the  com- 
pany. Ue  had  never  married,  and  his  mother 
died  before  be  was  killed.  At  and  before  the 
time  of  the  homicide  the  earnings  of  H.  D. 
Spinks  exceeded  ^100  per  month,  and  they 
were  largely  more  than  sufficient  for  bin  indi- 
vidual support.  He  had  a  family,  which  In- 
■cloded  a  second  wife  and  minor  children, 
who  were  d^ndent  upon  him.  His  wages 
were  not  sufficient  to  afford  him  and  them  a 
support  commensurate  with  their  circumstan- 
ces and  standing  in  the  community  In  which 
they  lived,  and  the  son  before  his  death  made 
■ctrntribntions  In  money  to  his  father,  whidi 


grounds  of  which  were  abandoned,  raises  no 
controversy  as  to  the  amount  of  the  verdict, 
and  really  presents  for  decision  here  the  sole 
question,  was  the  plaintiff,  upon  the  state  of 
facts  above  disclosed,  entitled  to  any  recovery 
at  all  from  the  defendant?  This  question, 
differently  stated,  is  resolvable  into  the  In- 
quiry: Was  H.  D.  Spinks  a  dependent  per- 
son, within  the  meaning  of  the  Code  section 
on  which  his  action  was  predicated?  It  de- 
clares: "A  motbOT,  or,  if  no  motber,  a  father, 
may  recover  for  tiie  homicide  of  a  child, 
minor  or  sui  juris,  upon  whom  she  or  be  is 
dependent,  or  wlw  contributes  to  bis  or  her 
snppwt,  unless  said  child  leave  a  wife,  hus- 
band or  child.  Said  mother  or  tathw  shall 
be  entitled  to  recover  the  full  value  of  the 
life  of  said  child."  After  full  r^lectlon  and 
careful  ddib«ati<m,  we  are  satisfied  that  the 
plaintiff  was  not  "dependent"  in  the  sense  in 
which  this  word  was  used  in  framing  the 
statute  under  consideration.  In  Smith  v. 
Hatcher,  102  Ga.  160;  29  S.  B.  162,  the  opin- 
ion was  expressed  that  it  is  a  harsh  one.  and 
should  be  strictly  construed.  But  for  it  a 
fathWs  interest  in  the  llto  (tf  a  minor  child 
would  be  limited  to  the  value  of  his  services 
during  minority,  and  the  formw  would  have 
no  Interest  at  all  in  tbe  life  of  an  adult  child. 
So  much,  therefore,  of  tbe  statute  as  con- 
fas  upon  parents  the  right  to  sue  for  the 
wrongful  killing  of  a  child  Is  in  large  meas- 
ure punitory,  and  bence  the  reason  fw  hold- 
ing that  at  least  this  portion  of  the  homicide 
act  should  be  sut^ected  to  strict  construc- 
tion. It  Is  not  boweva,  a  purely  penal  act; 
for.  If  the  general  assembly  bad  intended  that 
for  every  death  resulting  from  crime  or  neg- 
ligence a  right  of  action  lAouU  arise.  It  would 
have  taken  care  to  so  provids,  and  In  no  case 
would  a  plaintiff  be  wanting.  The  act  there- 
fore Is,  to  a  considerable  extent,  compensa- 
tory in  its  character.  Tbls  being  so,  what 
was  its  design  relatively  to  the  oompoisatlon 
of  parents?  We  tblnk  that  In  tills  respect  Its 
underiying  principlerwas  to  provide  tor  parents 
of  both  sexes,  who,  by  reason  of  poverty,  age, 
or  physical  Infirmity,  were  incapable  of  sup- 
porting themselves,  and  eepedaily  for  moth- 
ers without  means,  who,  because  of  this  and 
of  their  sex,  were  so  incapable.  Tbe  condi- 
tion of  dependence  contemplated  by  the  gen- 
eral assembly  was  that  of  the  parent  with  re- 
lation to  his  or  her  personal  need  of  aid  in  ob- 
taining a  livelihood.  We  cannot  believe  It 
was  the  legislative  Intention  to  assist  a  self- 
sustaining  father  in  taking  care  of  others, 
whose  support  be  had  voluntarily  undertak- 
en, or  with  which  he  was  legally  chargeable. 
The  true  spirit  of  the  law  was  to  help  both 
mothers  and  fathers  who  were  In  a  substan- 
tial degree  themselves  dependent  upon  a  child, 
and  not  to  help  members  of  their  families  who 
were  dependent  upon  them  or  the  child.  If 
the  general  assembly  had  been  legislating  with 
refaence  to  need  of  aid  arising  from  the  ex- 


every  case  where  tiieTe  u  <me;  for  a  pvxpoia  to 
ben^t  meml>»B  ot  a  fomlly  d£(>endent  tqwn 
the  head  thereof,  or  to  benefit  falm  because 
under  the  6.utj  of  maintaining  them,  wouM 
hare  been  beat  accomplished  by  conferring 
upon  him  the  right  to  lae,  even  If  the  mother 
should  be  In  life.  But  this  Is  not  what  the 
law  does.  The  father  cannot  sue  at  all  for 
the  value  of  the  child's  life  If  there  Is  a  moth- 
er, which  shows  most  conclusively,  we  think, 
that  the  Individual  dependence  of  the  mother 
or  father,  as  the  case  might  be,  was  what  the 
legislature  contemplated.  There  is  no  hint- 
In  the  law  that  a  brother  or  sister  of  one  tor- 
tlously  deprived  of  life  shall  have  a  right  of 
action  because  of  the  homicide,  and  no  impli- 
cation that  such  brother  or  sister  shall  have 
an  Indirect  benefit  because  of  tbe  right  <tf  ac- 
tion given  to  the  parent. 

The  cases  of  Daplels  r.  Railway  Co.,  86  6a. 
236,  12  S.  E.  365;  Railroad  Co.  v.  Johnston, 
89  Oa.  560,  15  S.  E.  908;  Railway  Co.  v. 
Glover,  92  Ga.  132, 18  S.  E.  400;  and  Railway 
Co.  V.  Gravltt,  93  6a.  868.  20  S.  B.  660. 
26  L.  R.  A.  558.— do  not,  We  think,  conflict 
with  the  ruling  now  made,  or  with  any  of 
the  views  above  ezpresaed.  They  are  author- 
ity for  the  propositions  (1)  that,  to  entitle 
a  mother  to  recover  for  the  wrongful  klU- 
iQg  of  her  chUd,  it  Is  not  incumbent  upon 
her  to  show  that  she  depended  upon  him 
alone  for  a  livelihood,  or  that  he  furnished 
her  entire  support,  but  that  partial  depend- 
ence upon  the  child's  labor,  accompanied  by 
substantial  (»ntrlbutlon  therefrom  to  her 
maintenance,  was  sufficient;  and  (2)  that 
where  a  family  of  working  people,  Includ- 
ing parents  and  a  minor  child,  were  mutu- 
ally dependent  nixm  the  labor  of  one  an- 
other for  a  livelihood,  and  the  child  ren- 
dered valuable  services,  of  which  the  mother 
got  the  benefit,  she  was  dependent  upon 
him.  If  he  thus  contributed  substantially  to 
her  support  In  the  Qlover  Case,  upon  which 
counsel  for  the  defendant  in  error  mainly 
rely,  the  precise  ruling  was  expressed  as 
follows:  "Where  father  and  motbor  and 
minor  children  all  reside  together,  and  are 
mutually  dependent  upon  the  labor  of  the 
family  for  support,  a  minor  child  over  fif- 
teen years  of  age,  whose  labor,  or  the  pro- 
ceeds of  It,  come  Into  tbe  common  stock. 
Is  to  be  considered  as  contributing  snb- 
Btantlally  to  the  support  of  tbe  mother." 
It  Is  to  be  observed  that  in  all  of  these 
cases  the  action  was  brought  by  the  moth- 
er. A  mother  without  property  Is  an  essen- 
tially dependent  member  of  a  household 
conslstli^  of  ber  husband,  herself,  and  thetr 
children.  She  may  render  many  valuable 
services  and  perform  many  onerous  duties, 
but,  when  It  comes  to  obtaining  the  neces- 
saries of  life,— food,  clothing,  fuel,  and  tbe 
other  essentials  to  human  existence,— she  Is, 
In  the  very  nature  of  thin^  dg;>endent  upcm 
each  and  every  memb«  of  the  family  whose 


ordinarily  quite  different  u  to  a  nUher. 
Manhood,  which  la  Bdf-Biutalnlng,  and  mon 
than  self-sustaining.  Is  not  a  conditloD  of 
dependency.  Bflnorlty  Is  an  element  of  de- 
pendence in  both  males  and  femalea,  and  the 
female  sex  of  Itself  omatltutes  aoch  an  ele- 
ment in  adults,  but  not  so  aa  to  the  sex  mas- 
culine. Our  homestead  system  Is  lllnstratiTe 
of  the  view  that  fathers  are  Independent  and 
mothers  and  dilldren  dependent;  and  this 
view,  so  far  as  relates  to  females.  Is  fur- 
ther Illustrated  by  the  cry  of  the  age,  by 
and  In  behalf  of  women,  to  widrai  their  field 
of  employment  so  that  they  may  lessen  their 
d^ndence  or  rescue  themselves  tmn  their 
dependent  position.  The  contention  of  coun- 
sel for  tbe  defendant  in  error  may  derive 
apparent  support  from  some  of  the  langoagfe 
used  by  Chief  Justice  Bleckley  In  the  opinion 
delivered  in  the  61over  Case,  but  what  he 
said  should  be  considered  in  the  light  of  the 
facta  with  which  he  was  dealing.  That 
case,  properly  understood*  is  not  antaiorlty 
for  holding  that  a  full-grown  man,  not  ren- 
dered by  age  or  disease  Incapable  of  working 
and  deriving,  his  dally  support  from  his  own 
labw.  Is  dependent  upon  any  one  but  him- 
self. He  is  the  voy  best  type  of  a  self-suffl- 
clent,  self-sustaining  human  being,  and  la 
really  much  better  off  than  he  would  be 
with  money  enough  to  produce  an  income 
equal  to  that  which  his  labor  yields  him, 
but  without  health  or  strength  to  Iab<^  at 
all.  In  dedicating  his  poems  to  the  Cale- 
donian Hunt,  Bums  wrote,  "I  was  bred  to  the 
plow,  and  am  independent"  This  Is  good 
sense,  good  spirit,  end  good  law.  Judgment 
reversed.  AU  the  Justices  otmcnxring. 

LEWIS.  J.,  dnbitsnta 


TjOWB  v.  fiTTATE. 
(Supreme  Court  of  Georgia.  Aug.  T,  1900.) 

FALSB  PRBTEINSBS. 
When  one,  by  uaing  any  deceitful  means  or 
artful  practice,  other  than  those  which  are  men- 
tioned Bpedfii^ly  in  the  Penal  Code,  obtaina 
the  money  or  goods  of  another,  the  offense  foi^ 
bidden  by  Pen.  Code,  S  070,  Is  complete  as  soon 
as  the  owner  is  thus  deprived  of  bis  property, 
and  subsequent  repentance  and  restitntion  oa 
the  part  of  the  wronKdoer  wfll  cmstitote  bo  bar 
to  a  prosecution  against  him. 
(Syllabus  by  the  Court) 

Error  from  superior  court  Stewart  coanty; 
Z.  A.  LltUeJohn.  Judge. 

Dewltt  Lowe  was  convieted  ftt  oMalolng 
goods  on  false  pretenses,  and  bnnga  emv. 
Affirmed. 

B.  F.  ELorrell  &  Son,  for  plaintiff  In  error. 
F.  A.  Hooper,  SoL  Gen.,  for  the  State. 

LEWIS,  J.  The  aocDsed  was  tried  before  a 
Jury  in  the  county  court  of  Stewart  onuity 


Ua.) 


GAY  T.  STATE. 
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under  an  Indictment  charging  Um  with  the 
offeuK  of  cheating  mbA  fwlndlli^.  It  alleged 
subBtantlaUjr  that  by  deceitful  means  and  art- 
ful practices  he  falsely  represented  to  ona 
Pngh  that  one  Orerby  anthorlsed  accused  to 
purchase  foi  him  (Orerby)  a  peck  of  appilea 
of  the  Talne  of  40  cents,  and  tiro  pounds  of 
candy  of  the  value  of  20  cen^  and  diatge 
same  to  the  account  of  Orerby;  that  the 
statements  and  rqiresentatlons  were  false 
and  fraudulent  and  were  made  1^  accused 
for  the  purpose  of  defrauding  Pngb  out  of 
■aid  menAandlse,  and  did  defraad  him  in  the 
amount  named.  The  Jury  returned  a  rerdlct 
of  gnll^,  wherei^on  accused  brought  his  peti- 
tion for  certiorari  to  the  superior  court  of 
said  county,  and  excepts  to  the  judgment  of 
the  court  reusing  to  sanction  the  same.  The 
only  ground  of  error  insisted  on  by  counsel 
for  the  accused  Is  that  the  verdict  of  the  jury 
Is  contrary  to  the  evidence.  In  that  the  testi- 
mony showed  the  person  alleged  to  have  been 
defrauded  did  not  sustain  any  loss  or  Injury, 
the  goods  being  sold  on  a  credit,  and  not  In- 
tended as  a  cash  sale,  and  having  been  paid 
for  before  the  finding  of  the  Indictment  The 
evidence  for  the  state  substantially  made  out 
the  chaises  In  the  indictment  Obtaining 
the  goods  by  the  false  representations  of  the 
accused  as  charged  was  proved.  Some  time 
thereafter  the  seller  of  the  goods  asked  pay- 
ment of  the  man  whom  the  accused  repre- 
sented had  given  him  authority  to  purchase 
the  goods  on  hlc  account  He  was  then  In- 
formed that  this  person  gave  no  such  au- 
tborlty  wliatevor  to  the  accused,  and  he  re- 
fused to  pay  the  bill.  Several  demands  were 
thereafter  made  on  the  accused  for  the  mon- 
ey, and  he  failed  to  pay  the  same.  Before 
the  indictment  however,  and  several  months 
after  the  alleged '  commission  of  the  crime, 
tbe  accused  had  a  settlement  with  the  seller 
at  the  goods,  and  paid  him  his  price  there- 
for. The  accused  Is  Indicted  under  Pen. 
Code,  S  670,  which  declares:  "Any  person 
using  any  deceitful  means  or  artful  practice, 
3ther  than  those  which  are  mentioned  in  this 
C^ode,  by  which  an  Individual,  or  the  public, 
s  defrauded  and  cheated,  shall  be  punished  as 
'or  a  misdemeanor."  It  does  not  require  el- 
tber  a  warrant  or  Indictment  to  make  an 
>frense  thereunder  complete.  It  Is  complete 
n'ben  deceitful  means  or  artful  practices  are 
ised  by  which  an  Individual  or  the  public  ts 
lefrauded  and  cheated.  There  Is  nothing  in 
:be  contention  of  counsel  that  the  goods  were 
)oId  on  a  credit  and  not  intended  as  a  cash 
jale,  for  there  was  certainly  no  credit  ex- 
:endecl  to  the  accused,  but  upon  the  faith  of 
lis  representations,  to  another  party  who  was 
lot  responsible  for  the  purchase.  The  crime, 
hen,  was  certainly  con'plete  when  the  accus- 
^d  failed  to  pay  for  the  goods  after  the  pros- 
ecutor had  become  aware  of  his  misrepre- 
lentatlons,  and  demanded  payment  of  him; 
ind  thus  being  deprived  of  them,  and  with- 
out receiving  any  pay  therefor,  for  several 
nonths,  he  was  defrauded  and  cheated.  The 
act  that  he  afterwards  settled  with  the  ac- 


cused for  the  value  of  the  goods  li  not  pre- 
tended as  a  settlement  ot  the  crime  that  had 
bera  committed,  even  If  the  parties  had  au- 
thority to  settle  such  a.  crime;  but  it  must  be 
omstmed  simply  as  a  settlement  of  a  dvll 
liability.  It  waa  perfecUy  legitimate,  then, 
for  the  grand  Jury  to  afterwards  find  an  in- 
dictmrat  charging  the  accused  with  a  viola- 
tlaa  of  law  upon  the  subject  of  cheating  and 
swindling.  This  principle  is  decided  in  Wil- 
liams V.  State,  106  Ga.  006,  81  8.  B.  546.  It 
was  tliere  hdd  that  where  one,  for  the  pur- 
pose ot  deceiving  another  and  obtaining  a 
credit  makes  a  false  and  fraudulent  represen- 
tation to  tibe  effect  that  he  has  pnrchased 
and  Jias  become  the  owner  of  valuable  prop- 
erty, and  who  In  tills  manner  deftauds  the 
person  to  whom  Buch  r^resentatlon  Is  made 
of  money  or  other  thing  of  value,  la  guilty  of 
being  a  cheat  and  swindler;  and  a  settle- 
ment between  ■  such  wrongdoer  and  the  per- 
son defrauded,  made  after  the  commission 
of  the  offense  and  the  arrest  of  the  former 
upon  a  warrant  diarglng  him  therewith,  con- 
stitutes no  bar  to  his  conviction  thereof  upon 
an  indlctmrat  subsequently  returned.  It  Is 
true  it  appears  In  that  case  that  a  warrant 
had  Issued.  In  the  opinion  It  was  announ- 
ced, in  effect  that  the  restitution  made  by 
the  accused  did  not  relieve  him  of  the  conse- 
quences of  his  violation  of  the  criminal  stat- 
ute, "which  was  complete  before  his  arrest" 
The  court  added:  "As  well  might  it  be  said 
that  one  guilty  of  a  larceny  could  escape  pros- 
ecution by  returning  the  stolen  goods  after 
being  arrested  for  the  offense."  Applying  this 
principle  to  the  facts  In  the  present  case,  It 
follows  that  the  court  committed  no  error  In 
refusing  to  sanction  the  petition  for  certio- 
rari. Judgment  affirmed.  All  the  justices 
concurring 


GAT  V.  STATH. 
(Supreme  Court  of  Georgia.  Aug.  7,  1000.) 

CRIHINAL  LAW— INBTRUCTIONS— HANSU.UOH 
TSR. 

1.  While  a  judge  is  not  bound  to  give  in 
charge  to  the  jury  any  proposition  of  law  which 
baa  QO  foandation  except  the  statement  of  the 
accused,  he  may,  if  be  sees  proper  so  to  do,  base 
an  instruction  on  the  statement. 

2,  Under  the  sworn  testimony  in  this  case  a 
verdict  of  murder  wonld  have  been  well  war- 
ranted, but  the  statement  of  the  accused  author- 
ized a  charge  on  the  law  of  voluntary  man- 
fllaufihter,  but  not  on  the  law  of  invMuntary 
maDsIaoghter. 

(Syllabus  by  the  Ootart) 

Brror  from  superior  court  Bmanuel  coun- 
ty; B.  D.  Erans,  Judge. 
A.  A  Oay  was  convicted  ot  manslaughter, 

and  brings  error.  Affirmed. 

r.  H.  Saflold.  for  plaintiff  In  error.  B.  T. 
Rawllngs.  BoL  Gen.,  tor  the  Stat& 

COBB,  J.  The  accused  was  tried  on  an  In- 
dictment charging  him  with  the  offense  of 
murder,  and  the  jury  returned  a  verdict  find- 
ing him  guilty  of  voluntary  manslaughter. 
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1.  "It  la  well  settled  that.  In  the  absence 
of  a  proper  and  pertinent  written  request  for 
Instructions  thereon,  the  court  Is  not  bound 
to  give  in  charge  the  law  of  a  theory  of  the 
case  arising  solely  from  the  statement  of  the 
accused."  Hardin  t.  State,  107  Ga.  718,  33 
S.  E.  700,  and  cases  cited.  While  the  Judge 
Is  not  bound  to  charge  the  law  applicable  to 
a  theory  of  the  case  derived  solely  from  the 
prisoner's  statement,  he  has  a  right  to  do  so. 
It  Is  the  duty  of  the  Judge  to  give  to  the  Jury 
appropriate  Instructions  on  every  theory  of 
the  case  presented  by  the  evidence,  and  It  Is 
the  best  practice  to  glre  such  Instructions  on 
every  phase  of  the  case  presented  by  the  pris- 
oner's statement,  though,  as  above  stated, 
the  failure  to  do  so.  In  the  absence  of  a 
proper  request,  will  not  be  held  to  be  eiror. 
While  Instructions  on  a  theory  of  the  case  as 
derived  from  the  statement  are  not  required 
t>7  strict  law,  few  cases,  if  any,  can  arise 
where  such  Instmctloits  would  not  be  dictated 
by  every  sense  of  Justice  and  fairness.  A 
careful  examination  of  the  prisoner's  state- 
ment In  the  present  case  satisfies  us  that  If 
the  Jury  credited  the  same,  a  verdict  for  vol- 
untary manslaughter  was  authorized.  It  was 
not  erroneous,  therefore,  for  the  Judge  to  give 
in  charge  to  the  Jury  the  law  relating  to  this 
offense.  This  is  true  notwlthBtandlng  counsel 
for  the  accused  not  only  did  not  request  the 
law  of  voluntary  manslaughter  to  be  given 
in  cha^,  hut  strenuously  contended  that 
there  was  nothing  In  the  statement  to  au< 
thorlze  such  charge.  It  Is  the  duty  of  the 
Judge  to  Instruct  the  Jury  on  the  law  applica- 
ble to  the  evidence  in  the  case.  It  is  the  rtght 
of  the  Judge  to  charge  the  Jury  in  criminal 
cases  on  the  law  applicable  to  the  facts  set 
forth  in  the  priaon^s  statement  A  conten- 
tion of  counsel  on  tilie  evidence  that  is  not 
well  founded  will  not  prevent  the  Judge  from 
giving  in  charge  to  the  Jury  the  law  applica- 
ble to  the  evldmce  as  it  really  is.  Neither 
will  an  erroneous  contention  of  counsel  as  to 
the  theory  presented  by  the  statement  of  the 
accused  deprive  the.  court  of  the  right  It  he 
desires  to  exercise  it  of  giving  In  charge  to 
the  Jury  the  theory  actually  presented  by  the 
statement  Under  the  statement  of  the  ac- 
cused in  the  present  case,  as  above  Indicated, 
the  law  of  voluntary  manslaughter  was  ap- 
plicable, and  the  Judge  did  not  err  In  charg- 
ing the  Jury  on  that  subject,  notwithstanding 
that  during  the  progress  of  the  trial  the  court 
had  aslced  counsel  for  the  accused  whether 
the  law  on  that  subject  was  involved  in  the 
case,  and  counsel  had  replied  "that  the  same 
was  not  Involved." 

2.  The  evidence  for  the  state  would  have 
well  warranted  a  finding  that  the  accused  was 
guilty  of  a  willful,  dellbaate,  and  cruel  mnr* 
der.  The  deceased  was  a  negro,  and,  accord- 
ing to  the  testimony  for  the  state,  was  pur- 
sued Into  the  Tety  home  of  his  employer,  and 


was  not  only  unjustifiable,  but  was  not  at- 
tended with  any  extenuating  circumstances. 
The  statement  of  the  accused  would  not  un- 
der any  view  of  It  have  authorized,  an  ac- 
quittal, and,  to  say  the  most  of  It  contained 
a  version  of  the  transaction  which  was  un- 
reasonable and  improbable,  but  in  one  view 
of  It  does  present  a  state  of  facts  whldi 
would  authorize  a  finding  that  the  offense 
committed  by  the  accused  was  that  for  which 
he  was  convicted.  The  Jury  having  taken 
this  view  of  the  case,  we  will  not  Interfere 
with  the  decision  of  the  Judge  In  refusing  to 
grant  a  new  trial.  In  no  view  of  the  case 
was  the  law  of  Involuntary  manslaughter  in- 
volved, and  the  Judge  committed  no  error  In 
failing  to  charge  the  law  on  this  branch  at 
homicide. 

There  was  no  error  requiring  the  granting 
of  a  new  trial.  Judgment  afBrmed.  All  the 
Justices  concurring. 


GROW  T.  BTATBl 

(Supreme  Court  of  Georgia.  Aug.  7, 1900.) 

CRIMINAL  ULW— BILL  OF  EXCSPTTONS— WRIT 
OF  ERROR— DISMISSAL. 

1.  When  there  la  no  retom  or  acknowledcment 
of  service  "indorsed  upon  or  annexed  to"  a  bill 
of  exceptions,  the  writ  of  entft  will  be  diwnissed. 

2.  Service  of  a  bill  of  exceptions  cannot  be 
shown  la  the  supreaie  court  by  parol  statanents 
ot  coansel,  or  by  producing  detadbed  writingi 
purporting  to  evidence  soch  service. 

(Syllabus  by  the  Court) 

Elrror  from  superior  court  WUtfleld  coun- 
ty; A.  W.  Flte,  Judge.  ' 

Oharley  Grow  was  convicted  of  crime,  and 
brings  error.  Dismissed. 

Mann  ft  Terry*  for  plaintiff  In  error.  Sam 
P.  Maddox,  Sot  Oen.,  for  the  Stat& 

IXJMPKIN,  P.  J.  On  the  can  of  this  case 
the  solicitor  general  moved  to  dismta  the 
writ  of  error  on  the  ground  that  there  was 
no  entry  indorsed  upon  or  annexed  to  the  bOi 
of  deceptions  showing  service  thereof.  An 
Inspection  of  the  bill  of  exceptions  falls  to 
disclose  any  evidence  whatever  that  It  was 
ever  served  upon  the  solicitor  general.  We 
are  accordingly  constrained  to  hold  that  fbe 
motion  to  dismiss  Is  well  taken.  Counsel  for 
the  plaintiff  In  error  produced  In  this  court  a 
separate  writing  purporting  to  be  an  acknowl- 
edgment of  service  by  the  solicitor  general  of 
the  bill  of  exceptions  In  this  case.  In  tliis 
connection  It  was  stated  that  this  writing 
had  been  received  from  the  solicitor  genmL 
filed  In  the  oflice  of  the  clerk  of  the  trial 
court  and  by  him  sent  by  mall  to  the  derk 
of  this  court.  The  solicitor  general  admitted 
that  the  writing  referred  to  had  been  signed 
by  him.  We  cannot  however,  act  upon  these 
Btotements  as  proper  evidence  of  serrica. 


■to  tniumlt  It  to  tblB  conrt  as  snch  uw  At- 
tempted to  do  80.  Tlie  case  of  Akerman  t. 
Xfeel.  70  Ga.  728,  ia  directl7  in  point  on  the 
^anestlon  now  presented.  In  that  case  it  was 
lield:  "Proper  serrioe  of  the  bill  of  excep- 
tions must  appear  from  an  entry  Indorsed  up- 
on It  or  annfficed  thereto.  'When  there  is  no 
«ntry  whatever  Indorsed  upon  or  attached  to 
the  bUl  of  ezcqttlons  showing  aerrfce,  parol 
-Statements  cannot  be  heard  in  ,thla  court  for 
the  purpose  of  showing  that  service  was  per- 
fected." See,  also,  cases  cited.  Counsel  for 
-tbe  pUdntlfl  in  error  Insisted  that  the  law  as 
'tbns  laid  down  had  been  modified  by  so 
Auch  of  the  act  of  December  18.  1898,  u  la 
.  now  embodied  In  sectkm  0669  of  the  OItU 
Oode^  which  provides  that:  "It  shall  be  nn> 
lawfnl  for  tbe  supreme  court  (tf  Georgia  to 
'dismiss  any  case  for  any  want  of  technical 
conformity  to  the  statu  tee  or  rules  regulating 
ttie  practice.  In  carrying  casM  to  that  court, 
whoe  there  Is  enough  in  the  bUl  of  exceptl<HiB 
or  transcript  of  the  record  presented,  or  both 
together,  to  enable  the  court  to  ascertain  Bub- 
atantlall^  the  real  questions  In  tbe  case  which 
the  parties  seek  to  have  decided  therein." 
JCanlfestly,  failure  to  show  In  tbe  lawful 
manner  due  service  of  lu  bill  of  exceptions  is 
not  a  mere  *'want  of  tedmlcal  conformity 
to  the  statutes  or  rules  r^ulatlng  the  prac- 
tice In  carrying  cases"  to  this  court.  Such 
failure  amounts  to  no  conformity  at  all  with 
section  6S47  of  the  Civil  Code^  which  not  only 
provides  that  there  shall  be  proper  service 
of  a  bill  of  exceptions,  but  also  expressly 
declares  that  there  shall  be  "a  return  of 
such  service  (or  acknowledgment  of  service) 
Indorsed  upon  or  annexed  to  such  bill  of 
exceptions."  That  section  further  under- 
takes to  deal  specifically  with  the  matter 
of  dismissing  cases  for  want  of  service, 
and  provides  merely  that  a  bill  of  excep- 
tions shall  not  be  dismissed  In  the  event  "the 
party  benefited  by  a  failure  to  serve  shall 
•  •  •  waive  service  and  agree  that  said 
oase  may  be  heard."  We  therefore  hold  that 
the  present  bill  of  exceptions  cannot  be  re- 
tained for  a  hearing  on  Its  merits  by  virtue 
of  anything  contained  in  the  section  of  the 
Code  first  above  dted.  Writ  of  error  dismiss- 
ed. All  the  justices  concurring. 


In  re  UADDOX  Solicitor  General. 
(Supreme  Coart  of  Georgia.  Aug.  7, 1900.) 

SOLICITOR  GENERAL— FEES. 
A  solicitor  general,  for  services  rendered 
in  this  court  io  a  criminal  case,  wherein  it  ap- 
pears that  the  accused  was  indicted  for  a  felony, 
and  in  the  trial  court  convicted  of  a  misde- 
meanor, is  entitled  to  a  fee  of  f  15,  and  not  930. 
(Syllabus  by  the  Court.) 

Application  of  Solicitor  General  Maddox  for 
taxation  of  costs.  Motion  granted*  and  costs 
taxed.  ■ 


to  tax  his  costs,  and  thus  pmaited  the  ques- 
tion whether  be  was  entitled  for  his  services 
in  this  court  to  a  fee  of  $30  or  to  a  fee  of 
only  f  Ifiv  In  that  case  it  appeared  that  the 
accused  had  been  Indicted  In  the  tzlal  court 
for  the  offense  of  seduction,  which  Is  a  fel- 
ony, and  that  he  was  convicted  of  the  offense 
of  fomlcatl(»i,  whldi  Is  a  misdemeanor. 
Section  1099  of  the  Penal  Code  prescribes  that 
fbr  services  In  the  supreme  court  the  fees  of 
scdidtors  general  shall  be  "in  capital  cases, 
950.00;  other  f^onles  ^.00;  all  other  cases 
915.00."  So  the  real  question  Is  whether 
the  present  ease  should  be  treated  here  as  a 
"felony  case"  or  as  a  "misdemeanor  case." 
While  the  Indictment  was  for  felony,  the  ac- 
cused was  convicted  of  a  mlsdraieanor,  and 
in  his  vrrlt  of  error  sought  to  have  this  court 
pass  upon  the  questhm  whether  <a  not  he 
was  legally  convicted  of  an  offiense  of  that 
grade.  Now,  what  was  the  character  of  the 
Judgment  of  which  he  compliUned?  It  was 
one  by  which  it  had  been  judicially  deidared 
that  he  had  committed  a  mlsd»neanor. 
This  court  was  not  called  upon  to  determine 
whether  or  not  the  accused  was  lawfully 
convicted  of  a  felony,  nor  was  there  any 
such  conviction.  We  are,  therefore,  clearly 
of  the  opinion  that  the  case,  when  It  reached 
here,  and  as  It  stood  upon  the  docket  of  this 
court,  was  one  which  should  be  classed  as 
a  "misdemeanor  case,"  and,  consequently, 
that  the  solicitor  general  Is  not  entitled  for 
his  services  to  the  fee  prescribed  for  repre- 
senting the  state  In  "felony  cases."  His  com- 
pensation Is  fixed  by  that  clause  of  the  fee 
bill  which  allows  him  in  "aU  other  cases" 
a  fee  of  $16. 


WESTERN  UNION  TEL.  CO.  et  aL  v. 
GRIFFITH. 

(Supreme  Oonrt  of  Georgia.  Aug.  7, 1900.) 

APPEAL— BILL  OP  EXCEPTIONS— AMENDMENT 
—PARTIES— TELEGRAPH  COMPANIES— INJURY 
BT  WIRES— NEQUOENCE— DAMAGES. 

1.  A  bill  of  exceptions  may,  in  this  court,  be 
amended  by  the  record  so  as  to  Include  the 
names  of  all  necessary  or  proper  parties  who 
might  have  been  joined  with  the  party  ex- 
cepting as  plaintiffs  in  error;  aliter  as  to  par- 
ties defendant  not  named  In  the  writ  of  error, 
who  are  unwilling  to  waive  lervice  and  con- 
sent that  the  case  be  heard  on  its  merits,  (a) 
The  test  to  be  applied  in  determining  whether 
one  sought  to  be  introduced  by  amendment 
could  have  been  Joined  with  the  excepting  par- 
ty as  a  plaintiff  In  error  is,  were  they  on  the 
same  side  of  the  controversy  in  the  trial  conrt? 
for  snch  litigants  only  as  were  co-parties  be- 
low can  properly  appear  before  this  court  as 
parties  plaintiff,  (b)  AH  formal  parties  to  the 
pleadings  in  the  trial  court  are  proper  parties 
to  a  writ  of  error,  though,  since  the  passage  of 
the  practice  act  of  1S81,  such  of  them  only 
as  will  really  be  affected  by  tbe  judgment  to 
be  rendered  in  this  court  are  to  be  regarded  as 
indispensable  parties,  (c)  In  the  present  case 
the  party  brought  before  this  court  by  amend- 
ment to  the  hill  of  exceptions  was  not  a  neces- 


tition  set  forth  a  caase  of  action,  and  was  not 
open  to  demurrer  on  the  sround  that  there 
was  a  misjoinder  of  parties  defendant,  (a) 
The  plaintiff  went  eren  further  into  detail 
than  was  necessary  in  describing  the  tocatioQ 
of  the  wires  and  poles  belonging,  respectively, 
to  the  defendant  companies,  bat  the  petition 
was  defective  in  that  it  failed  to  state  with 
finfficient  particularity  at  what  points  the  plain- 
tiff expected  to  prove  that  they  negligentlypw- 
mitted  their  wires  to  remain  in  contact,  liiey 
were  not,  however,  entitled  to  notice  aa  to  the 
character  or  extent  of  the  evidence  apon  which 
the  plaintiff  expected  to  rely  as  showioK  knowl- 
edge on  their  part  of  facts  with  which  they 
were  alleged  to  bare  been  acquainted. 

3.  The  petition  did  not  disclose  facts  showing 
that  the  plaintiff  was  not  entitled  to  recover 
ezp^ea  incurred  for  medical  attention,  etc., 
but  was  subject  to  demurrer  on  the  ground 
that  the  amount  of  such  expenses  was  not 
therein  alleged. 

(Syllabns  by  the  Oonrt) 

Error  from  city  court  of  Bicbmond;  W.  F. 
Eve,  Judge. 

Action  by  L.  B.  Griffith  against  the  West- 
ern Union  Telegraph  Company  and  others. 
From  an  order  orerrullBg  a  demurrer  tO'  the 
complaint,  defendants  bring  error.  Be- 
versed. 

J.  8.  &  W.  T.  Davidson  and  F.  Q.  Du  Bt- 
quon,  for  plaintiffs  in  error.  O.  H.  Cohen, 
J.  R.  Lamar,  and  Boykin  Wright,  for  defraid- 
ant  In  error. 

FISH,  J,  When  this  case  came  on  to  be 
heard  at  the  October  term  of  this  court, 
counsel  for  Mrs.  Griffith  presented  a  motion 
to  dismiss  the  writ  of  error  on  the  ground 
that  the  Augusta  Railway  A  Electric  Com- 
pany was  a  necessary  party  thereto,  but 
had  not  been  named  as  such  In  the  bill  of 
exceptions.  Thereupon  counsel  for  the  tele- 
graph company,  without  conceding  that  the 
railway  and  electric  company  was  an  Indis- 
pensable party,  asked  leave  to  amend  the 
bill  of  exceptions  "from  the  record  In  the 
case,"  agreeably  to  the  proTisions  of  section 
5670  of  the  Civil  Code,  by  Inserting  the  name 
of  the  latter  company  as  a  co-plaintiff  In 
error.  After  argument  bad  as  to  the  right 
of  the  telegraph  company  to  make  the  pro- 
posed amendment,  we  granted  It  permission 
so  to  do,  and  overruled  the  motion  to  dis- 
miss. This  was,  as  we  shall  undertake  now 
to  show.  In  accord  with  a  rule  of  practice 
which  has  been  uniformly  adhered  to  and 
consistently  applied  during  a  period  of  more 
than  half  a  century. 

1.  Under  the  procedure  which  obtained 
both  in  England  and  In  tbis  country  at  the 
time  the  supreme  court  of  this  state  was 
organized,  all  persons  affected  by  the  Judg- 
ment of  a  trial  court,  Including  secnrltles 
upon  an  appeal  bond,  even  though  they 
might  not  be  formal  parties  to  the  record, 
were  Indispensable  parties  to  a  writ  of  error 
sued  out  to  review  such  Judgment;  and  it 
was  accordingly  held  by  this  court  that  a 


cesslty  and  reasonableness  ot  snch  a  require- 
ment. Judge  LnmpUn,  who  delivered  the 
opinion  filed  In  the  latter  caae.  pointed  ont 
what  proTlBion  was  made  for  cases  in  which 
one  only  of  sereral  parties  tm  the  losliig 
side  might  wish  to  accept,  saying.  In  this 
connectl<Hi  (page  288):  "One  of  Beveral  pat- 
ties [cannot]  be  subjected  to  the  bardah^ 
and  IMS  of  being  desslved  of  his  writ  of  er- 
ror because  the  others  refuse  to  Join  in  it 
One  may  sue  out  a  writ  of  error  in  tlie  name 
of  all,  and,  If  the  others  refuse  to  Join  in 
the  prosecution,  they  may  be  brought  before 
this  court,  and  severed,  at  their  own  re- 
quest, after  which  he  <ff  tfa^  who  sned  ont 
the  writ  of  error  may  go  on  alone.  In  this 
manner  all  inconvenience  may  be  avoided. 
Justice  administered,  and  the  harmony  and 
conformity  of  the  record  preserved."  The 
right  to  amend  the  bill  of  exceptions  by  the 
record,  and  thns  bring  before  the  court  nec- 
essary plaintiffs  not  Joined  in  the  first  In- 
stance, was  recognized  both  In  the  case  of 
Long  T.  Strickland.  2  Ga.  348,  and  In  that 
of  Carey  v.  Rice,  Id.  408.  Such  an  amaid- 
ment  was  allowed  in  Beall  v.  Fox's  fix'rs, 
4  Ga.  406,  it  appearing  from  the  record  in 
that  case  that  the  parties  plaintiff  thns 
sought  to  be  introduced  were  co-defendants 
with  the  plaintiff  In  error  in  the  court  be- 
low. Then  came  the  practice  act  of  1847. 
which  wrought  no  change  In  the  rules  of 
procedure,  save  to  provide  that  thereafter 
It  should  not  be  necessary  to  Join  in  the  writ 
of  error  securities  on  appeal  or  upon  injunc- 
tion bonds,  but  that  such  persona  only  as 
were  formal  parties  to  the  pleadings  in  the 
lower  court  should  be  considered  indlapen- 
sable  parties  to  a  writ  of  error  sued  out  to 
review  a  Judgment  therein  rendered.  See 
Car^  V.  Giles,  10  Ga.  a  wherein  this  stat- 
ute was  cited  and  construed.  The  court  in 
that  case  declared  it  necessary  not  only  ta 
Include  in  the  writ  of  error  all  rasoitial  par- 
ties thereto,  but  to  observe  the  equally  Im- 
portant requirement  that  they  be  therein 
Joined  "In  the  order  in  which  they  stand  In 
the  record  below."  As  explanatory  of  what 
was  meant  by  the  phrase  Just  quoted,  and 
as  affording  an  Illustration  of  how  tbis  re- 
quirement could  and  should  be  met.  It  was 
said  (page  2):  "When,  therefore,  one  of  two 
or  more  defendants  against  whom  a  decree 
has  been  rendered  brings  a  writ  of  error 
to  reverse  It.  It  Is  necessary  for  him  to  Join 
his  co-defendants  as  plaintiffs  In  error,  and 
upon  the  trial  they  may  unite  with  him,  and 
assign  error  against  the  decree,  or  they  may 
sever,  and  be  heard  in  defense  of  the  decree. 
And,  if  such  plaintiff  In  error  baa  failed  to 
make  his  co-defendants  parties  plaintiff  to 
the  writ  of  error,  they  may  be  added  by 
motion,  without  delay  or  cost,  vrlth  the  same 
privilege  of  assigning  errors  or  severing." 
Commenting  upon  the  act  of  1860,  which  de- 
clared that  writs  of  endt  could  be  amoided 


less  to  talk  about  the  mockery  of  adding 
partiee  here,  on  motion,  witbont  giving  them 
notice  to  appear.  *  *  •  So  far  as  these 
parties  are  cracemed.  th^  have  *  •  • 
very  little  cause  of  complaint  The  plaintiff 
In  error  now  before  the  oonrt  oonia  have 
used  their  names,  and  brought  them  here 
as  parties  plaintiff  without  their  consent, 
and  wltliout  notice.  They  are  now  being 
made  parties  upon  motion,  In  a  condition 
very  little  worse  than  they  would  have  been 
in  bad  the  plaintiff  taken  that  coursa  In 
neither  case  has  the  law  provided  for  notice 
to  them,  and  in  both  cases  they  are  presum- 
ed to  know  what  are  the  public  laws;  to 
know  that  under  the  laws  they  are  liable 
thus  to  be  made  parties;  and  In  both  cases 
their  rights  are  the  same,— that  Is.  they  can 
assign  errors  with  the  primary  plaintiff,  and 
co-operate  with  him  In  procuring  the  revers- 
al of  the  Judgment  b^w,  or  they  can  sever, 
and  be  heard  in  support  of  the  Judgment 
It  Is  their  privilege  to  riect"  See.  also, 
what  was  said  upon  the  same  line  by  Bleck- 
ley, J.,  In  McNnlty  v.  Fruden,  62  Oa.  138. 
In  the  course  of  bis  discussion  he  observed 
that  If  the  case  "had  been  brougbt  up  by 
the  complainant  below,  and  not  by  some  of 
the  defendants,  other  rules  would  apply," 
for  there  was  a  vast  difference  between  in- 
troducing proper  plaintiffs  in  error  who  were 
not  entitled  to  notice  and  attempting  to  add 
by  amendment  necessary  defendants  in  er- 
ror who  had  not  been  made  parties  to  or 
served  with  the  bill  of  exceptions  agreeably 
to  statutory  provisions  which  were  Impera- 
tive. For  instance,  where  this  distinction 
was  drawn,  and  the  writ  of  error  was  dis- 
missed for  want  of  proper  parties  defendant 
in  this  court  see  Barksdale  v.  Bunkley,  20 
Oa.  398;  Curey  v.  Hitch.  &7  Oa.  197;  Bird 
V.  Harris,  03  Oa.  433;  Jordan  v.  Kelly.  Id. 
437;  Brown  v.  Wylle.  64  Oa,  435;  Maynard 
V.  Hunneweil,  65  Ga.  281;  Jowers  v.  Baker. 
Id.  611;  Haines  v.  Clary.  66  Oa.  519;  and 
Price  V.  Lathrop.  Id.  217.  In  the  case  last 
cited  It  appeared  that  an  assignee  In  bank- 
ruptcy, who  was  a  necessary  party  defend- 
ant In  error,  had  not  been  named  as  such 
in  the  bill  of  exceptions.  With  a  view  to 
meeting  a  motion  to  dismiss  the  writ  of 
error,  the  plalntffTs  offered  to  amend  by 
making  him  a  co-party  with  them,  but  the 
court  refused  to  allow  this  to  be  done,  hold- 
ing: "Such  assignee  cannot  be  made  a  par- 
ty plaintiff  In  error  with  complainants  by 
an  amendment  to  the  bill  of  exceptions  In- 
stanter,  because  be  was  not  on  the  same 
side  of  the  litigation  In  the  court  below, 
as  was  the  case  In  McNuIty  v.  Pruden. 
62  Ga.  135.  and  Carey  v.  Olles,  10  Ga. 
1.  His  interest  as  well  as  his  position 
in  the  court  below,  show  him  to  have  been 
antagonistic  to  the  case  made  by  com- 
plainants, and  therefore  he  cannot  be  made 
a  party  on  the  same  aide  of  the  Utli^tlon  In 


the  "Saving  Act"  of  1881  (Acta  1880-81,  p. 
123).  Among  other  things,  it  provided  for 
curing  by  amendment  "any  Imperfection  or 
omission  of  necessary  and  proper  allega- 
tions" in  the  bill  of  exertions  which  "couM 
be  corrected  from  the  record  in  the  case," 
and  declared  that  no  writ  of  error  should 
be  dismissed  "on  any  ground  whatever" 
which  could  be  "removed  during  the  term 
of  the  court  to  which  the  said  writ  of  error 
Is  returnable."  See  Olv.  Code,  H  6667,  S57a 
In  express  terms  this  statute  further  de- 
clared that  no  dismissal  should  result  ^m- 
ply  "because  the  bill  of  exceptions  sets  forth 
the  parties  diffnently  from  the  record,  or 
discloses  that  some  party  not  Interested  In 
sustaining  the  Judgment  of  the  court  below 
had  not  been  served,"  provided  the  record 
shows  "clearly  who  were  the  respective  par- 
ties to  the  litigation  in  the  court  below,  and 
the  bill  of  exceptions  shows  that  all  who 
were  interested  In  the  case,  as  presented  In 
the  supreme  court,  in  sustaining  the  Judg- 
ment of  the  court  bdow,  had  been  served." 
Id.  i  S56S.  No  change  In  the  then  prevail- 
ing practice  concerning  a  proper  alignment 
on  opposite  sides  of  the  reqwctlve  parties 
at  Interest  seems,  however,  to  have  been 
contemplated;  nor  was  any  provision  made 
for  service  of  the  bill  of  exceptions  upon 
such  parties  as.  under  the  procedure  which 
had  previously  been  establlBhed.  were  re- 
quired to  be  brougbt  before  this  court  In 
the  capacity  of  pliUntiffs  In  error.  Indeed, 
this  act  was  essentially  one  of  mercy,  not 
designed  to  Introduce  a  different  system  of 
procedure,  or  to  Impose  any  additional  bur- 
dens upon  one  suing  out  a  w^it  of  error,  but 
merely  to  shield  him  from  the  pains  and 
penalties  which  had  theretofore  he&k  visited 
upon  those  who  failed  to  observe  certain  re- 
quirements of  the  law  which  this  court  was 
bound  to  enforce;  that  is  to  say,  the  estab- 
lished rules  of  practice  were  not  dealt  a 
mortal  blow,  but  were  merely  crippled,  by 
being  thus  practically  declared  directory, 
rather  than  mandatory.  But  one  change 
therein  was  introduced  which  affected  the 
practice  as  to  the  manner  of  Joining  parties 
In  a  writ  of  error.  This  related  solely  to 
the  regnlrement  that  all  parties  to  the  rec- 
ord In  the  trial  court  should  be  made  parties 
to  the  bill  of  exceptions,  which  requirement 
the  general  assembly  modified  to  the  extent 
of  declaring  that  "no  party  shall  be  consid- 
ered as  interested  in  the  litigation  In  the 
supreme  court  who  will  not  be  affected  by 
the  Judgment  to  be  rendered  in  that  partic- 
ular case^  such  as  sheriffs  upon  a  money 
rule  when  the  contest  Is  between  various 
claimants  of  the  fund  and  not  between  the 
sheriff  and  any  one  of  them,  or  a  receiver 
occupying  a  similar  relation,  or  a  ctHnpIaln- 
ant  In  a  bill  of  Interpleader,  and  other  par- 
ties occupying  similar  positions."  Civ.  Code, 
I  6662.  Beoognlsing  that  the  act  of  1^°' 
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age  of  that  statate:  "Where  some  of  tbe 
defendants  to  a  bill  in  equity  ezc^t  to  the 
oTerrnUiiV  of  a  demorrer  to  the  bill,  they 
need  not  serve  their  co-defendants  with  the 
bin  of  exceptions."  Bank  t.  Harrison,  68 
Ga.  463.  It  may  further  be  obeerred  that 
since  that  act  went  into  effect  the  practice 
which  formerly  prevailed  as  to  allowing 
writs  of  error  to  be  amended  by  the  record 
so  that  proper  parties  plaintiff  might  be  add- 
ed has  also  been  consistently  adhered  to 
and  applied  In  a  number  of  instances.  See 
S watts  T.  Spence,  68  Oa.  4S6,  499;  Sharp  t. 
Findley.71  Oa.  696;  Epplng  v.Alken,  Id.  682; 
VV>uche  T.  Harison,  78  6a.  869,  407*  8  S.  E. 
830;  Onlver  t.  UnllaUy,  94  6a.  614.  21  S. 
EL  895;  Isbell  T.  Blanchard,  94  6a.  678,  21 
S.  E.  720;  Steele  Lumber  Go.  t.  Laurens 
Lumber  Co.,  96  6a.  329,  24  8.  B.  766;  Swift 
V.  Thomas,  101  6a.  89,  28  8.  B.  618;  Bennett 
T.  Trust  Co.,  106  Ga.  678,  82  S.  B.  626. 
Many  cases  have,  Indeed,  been  dismissed 
for  want  of  necessary  parties.  Alien  t. 
Oravens,  68  6a.  654;  Craig  t.  Webb,  70  6a. 
188;  Knox  t.  McCalla,  Id.  725;  Cameron  t. 
Sheppard,  71  6a.  781;  Baker  t.  Thompson, 
78  Ca.  742,  4  S.  B.  107;  Anderson  v.  Faw, 
70  Ga.  558,  4  S.  E.  920;  Grosthwalt  t.  James. 
05  Ga.  570,  20  S.  E.  494;  Davis  v.  Peel,  97 
Ga.  342.  22  S.  E.  525;  Hunter  v.  Wakefield, 
97  Ga.  543,  25  S.  E.  347;  Capers  v.  Klrkpat 
rick.  98  Ga.  260,  25  S.  E.  438;  Inman  v. 
Estes,  104  Ga.  645,  30  S.  E.  800;  Stroup  v. 
Pruden,  104  Ga.  721,  80  S.  E.  948;  White  v. 
Bleckley.  105  Ga.  173,  31  S.  B.  147;  McCon- 
nell  V.  West,  105  Ga.  468,  30  S.  E.  654;  Unit- 
ed States  Leather  Co.  v.  First  Nat  Bank. 
107  Ga.  263,  3a  8.  E.  81;  Pap  worth  v.  Ry- 
man,  108  Ga.  780.  33  S.  E.  666;  Tiner  v. 
Carter  (Ga.)  34  S.  E.  567;  McCain  v.  Sotr 
live.  Id.  1013.  But  In  none  of  these  cases 
could  the  fatal  omission  to  include  In  the 
writ  of  error  all  necessary  parties  defend- 
ant thereto  be  cured  by  amendment;  for. 
In  view  of  the  doctrine  laid  down  In  Price 
V.  Lathrop,  sopra,  one  suing  out  a  bill  of 
exceptions  cannot  properly  Join  with  him 
as  a  plaintiff  In  error  another  litigant  who 
was  on  the  opposite  side  of  the  controversy 
in  the  court  below,  and  the  act  of  1881  In 
terms  declares  that  the  provision  therein 
made  that  no  dismissal  shall  result  merely 
"because  tbe  bill  of  exceptions  sets  forth 
the  parties  differentiy  from  the  record"  Is 
applicable  only  in  the  event  all  necessary 
parties  defendant  have  been  duly  served. 
Of  course,  no  case  will  be  dismissed  for 
want  of  service  when  the  parties  entitied 
thereto  voluntarily  appear  before  this  court, 
either  in  person  or  by  attorney,  and  consent 
that  the  case  may  be  heard.  Civ.  Code,  i 
6547,  par.  3;  Craig  v.  Webb,  70  Ga.  188. 
And  reasonable  time  and  opportunity  will 
be  afforded  a  plaintiff  In  error  In  order  that 
he  may,  If  possible,  procure  such  consent 
during  tbe  term  to  which  tiie  writ  of  error 


way  of  amending  a  bill  of  exceptiraa 
the  record  so  as  to  Include  therein  the  name 
of  additional  inutles  defendant;  thia  wHl 
avail  nothing  In  tbe  absence  of  a  walvo* 
their  part  of  due  Berrice,  as  any  aerrice  np- 
on  them  thereafter  effected  would  come  too 
late.  Oamenm  t.  Sheppard.  71  G«.  781; 
Papworth  t.  Byman,  108  6a.  780,  88  S.  £. 
665,  and  cases  cited.  It  la  also  proper  to 
call  attention  to  the  fact  that  tbe  right  to 
Introdnce  by  amendmmt  ewa  necessary 
parties  plaintiff  Is  limited  to  those  UtlKuito 
only  who  are  entitled  to  sue  ont  a  writ  of 
«Tor,  and  cannot  be  exercised  tm  the  beo- 
eflt  of  others  by  one  not  himself  Injarionaly 
affected  by  tiie  judgment  excepted  to.  Ball- 
road  Go.  Oraig,  69  Oa.  186;  Healey  v. 
Seofleld.  60  6a.  461;  Railroad  Co.  Gralg. 
62  6a.  362;  Swift  r.  Thomas,  m  Ga.  80. 
28  S.  B.  61& 

In  view  of  the  practice  outlined  attOTe,  it 
Is  clear  that,  as  the  railway  and  dectrie 
company  was  not  a  co-party  with  Mrs. 
Griffith  in  the  court  below,  It  did  not  belong 
on  that  Bide  of  the  case  whitb  she  occupied 
before  tills  court  Certainly.  It  was  not  In- 
cumbent upon  tbe  telegraph  company.  If  tt 
desired  to  brii^  here  for  review  the  Jndg^ 
ment  overruling  Its  separate  demurrer,  to 
make  the  railway  and  electric  company  a 
party  defendant  to  the  bill  of  exceptions. 
Jones  T.  Hurst  91  Ga.  338,  17  S.  E.  635. 
citing  previous  decisions  of  this  court  But 
counsel  for  Mrs.  Griffith  contended  that  a 
new  trial  could  not  legally  be  granted  as 
to  one  only  of  the  Joint  defendante  below, 
and  accordingly  argued  that  as  the  railway 
and  electric  company  was  not  made  a  party 
to  the  motion  therefor,  or  to  the  present 
writ  of  error,  the  case  should  be  dismissed. 
This  position  is  not  altogether  logical.  If 
that  company  was,  as  Insisted,  an  Indispen- 
sable party  to  the  motion.  It  would  simply 
follow,  as  a  result  of  not  making  it  a  party, 
that  the  telegraph  company  could  not  In  Its 
bill  of  exceptions,  Justiy  complain  that  the 
trial  Judge  committed  error  in  refusing  to 
grant  a  new  .trial  which  could  not  lawfully 
take  place,  and  would  have  to  depend  alone 
upon  Its  assignment  of  error  touching  the 
overruling  of  Its  demurrer.  That  is  to  say. 
the  mere  fact  that  there  might  be  no  merit 
In  one  of  Its  complaints  would  not  justify 
a  dismissal  of  Ite  bill  of  exceptions,  if  it 
presented  another  question  properly  raised, 
which  could  and  should  be  passed  upon. 
We  are,  however,  by  no  means  prepared  to 
agree  wltta  counsel  as  to  tbe  correctness  of 
the  premise  upon  which  they  based  their 
argument  Although  the  action  brot^ht  by 
Mrs.  Griffith  was  against  both  companies 
as  joint  tort  feasors,  her  right  to  recover  in 
the  case  did  not  depend  upon  her  ability  to 
show  that  both  were  liable  to  respond  in  dam- 
ages. She  might,  before  trial,  have  volon- 
tarily  dismissed  her  action  as  to  one,  and 


j&.'Cianta  r.  Anaerson,  w  ua.  4tfi,  10  s.  ni. 
S&09.    Or  at  any  time  before  verdict  she 
xnlsbt,  it  unable  to  prove  that  both  were  Ua- 
have  dlBclaimed  a  right  to  recover  as 
-to  one.  and  Insisted  upon  a  verdict  against 
it,m    co-defendant    Baker  t.  Thompson,  88 
Os-  487.  15  S.  E.  614.   And  a  verdict  such 
a.8  was  actually  rendered,  releasing  one  of 
tiie  companies,  but  finding  the  other  liable, 
could  lawfully  be  returned.   Austin  t.  Ap- 
plins.  SS  Ga.  55,  59,  13  S.  E.  855,  and  cases 
cited.    True,  if  Mrs.  Griffith  had  wished  to 
file  a  motion  for  a  new  trial  with  a  view  to 
obtaining  another  hearing  as  to  the  liability 
of  the  railway  and  electric  company,  which 
wajs  released  by  the  verdict  of  the  Jury,  It 
would  have  been  necessary  for  her  to  make 
the  telegraph  company  a  party  respondent, 
rbis  is  80  for  the  reason  pointed  out  In 
BEunter  t.  Wakefield,  97  Ga.  543,  545,  25  8. 
ID.  347,  348,  viz.:   If.  In  an  action  like  the 
ca.se  at  bar,  "brought  against  several  de- 
tendantB,  the  plaintiff  recovers  at  all,  the 
damages  awarded  must  be  for  the  same 
amount  as  to  all  of  the  defendants  found 
liable";  and,  therefore,  where  a  verdict  has 
been  found  "against  some  only  of  several 
Joint  defendants,  and  the  plaintiff  moves 
for  a  new  trial  against  those  of  the  defend- 
ants aa  to  whom  be  failed  to  recover,  if  his 
motion  Is  granted  at  all,  the  verdict  In  his 
favor  against  those  of  the  defendants  who 
were  found  liable  must  necessarily  be  set 
aside,  for,  unless  this  be  done,  there  might, 
upon  a  subsequent  trial,  be  a  finding  for 
the  plaintiff  for  a  sum  totally  different  from 
that  already  found,  and  thus  there  would 
result  a  recovery  In  one  amount  against 
some  of  the  defendants  and  a  recovery  in 
quite  a  different  amount  aa  against  others 
of  them."   The  plaintiff  would,  however, 
have  as  much  right  after  verdict  as  he  had 
before  or  pending  the  trial  to  abandon  his 
case  as  to  some  of  the  defendants;  and, 
this  being  so,  it  Is  evident  that,  if  he  elected 
to  stand  upon  his  partial  victory,  there 
would  ije  no  necessity,  in  the  event  the  de- 
fendants found  liable  desired  to  move  for  a 
new  trial,  for  them  to  Join  In  their  motion 
such  of  the  defendants  as  were  by  the  Jury 
absolved  from  liability,  and  as  against  whom 
the  plaintiff,  by  falling  to  move  for  a  new 
trial,  had  voluntarily  chosen  not  to  further 
press  his  action.   Obviously,  where  the  only 
logical  result  of  a  trial  was  to  release  one 
of  several  defendants  sued  as  Joint  tort 
feasors,  a  new  trial  may  properly  be  grant* 
ed  at  the  instance  of  those  against  whom 
a  recovery  was  had,  without  disturbing  the 
rlghteoos  finding  of  the  jury  as  to  the  one 
whom  they  discharged.   Bailroad  Co.  v.  Mc- 
Connell,  87  Ga.  756.  13  S.  E.  828.   This  folly 
disposes  of  the  motion  to  dismiss. 

It  remains  only  to  briefly  notice  a  point 
raised  by  the  railway  and  electric  company, 
which  appeared  before  tbla  court  through 
its  attorney,  and  strenuously  resisted  being 
made  a  party  to  the  case  on  the  ground  that 


01  tne  controversy  nere  presenteo.  in  tnia 
connection  counsel  confidently  made  the  as- 
sertion that  his  client  was  not  even  a  prop- 
er, much  less  a  necessary,  plaintiff  In  error. 
We  did  not  at  the  time,  nor  do  we  now,  con- 
cur in  this  view.  Under  the  facts  disclosed 
by  the  record,  it  Is,  Indeed,  manifest  that 
the  railway  and  dectric  company  had  itself 
no  right  to  sue  out  the  writ  of  error.  Col- 
lier v.  Hyatt  (Ga.)  35  S.  B.  271;  Braswell 
V.  Mortgage  Co.,  Id.  322.  But,  as  the  bill 
of  exceptions  was  filed  by  a  party  entitled 
to  except  to  the  rulings  therein  complained 
of,  It  by  no  means  follows  that  the  com- 
pany Just  mentioned  was  not  at  least  a  prop- 
er  party  plaintiff.  As  has  been  seen,  the 
rule  of  force  prior  to  the  passage  of  the  act 
of  1881  was  that  all  parties  to  the  record 
below  were  not  only  proper,  but  necessary, 
parties  to  a  writ  of  error.  That  act  in  pro- 
viding against  the  dismissal  In  this  court 
of  bills  of  exceptions  for  want  of  necessary 
parties,  went  no  further  than  to  declare 
that,  in  determining  who  really  were  indis- 
pensable parties  thereto,  "no  party  shall  be 
considered  as  Interested  In  the  litigation  in 
the  supreme  court  who  will  not  be  affected 
by  the  Judgment  to  be  rendered  in  that  par- 
ticular case,  such  as"  mere  stakeholders  and 
others,  purely  nominal  parties  to  the  con- 
troversy In  the  court  below.  It  cannot 
therefore,  be  said  that  any  formal  party  to 
the  record  In  the  trial  court  Is  not  still  to 
be  regarded  a  proper  party  to  a  bill  of  ex- 
ceptions, irrespective  of  the  question  wheth- 
er he  be  an  essential  party  thereto  or  not. 
Counsel  based  hie  argument  upon  the  prop- 
osition that  his  client  had  been  absolved 
from  liability  by  the  Jury,  whose  finding 
was  binding  and  conclusive,  the  same  never 
having  been  set  aside;  but  the  record  before 
us,  by  which  alone  we  are  to  be  governed, 
is  silent  as  to  whether  or  not  any  steps 
have  been  taken  by  Mrs.  Griffith  to  further 
press  her  action  as  against  the  railway  and 
electric  company  In  the  event  another  trial 
should  result  from  the  Judgment  rendered 
by  this  court  in  the  present  case.  Accord- 
ingly, we  undertake  merely  to  say  that  com- 
pany was  a  proper,  though  perhaps  not  in- 
dispensable, party  plaintiff.  The  order  pass- 
ed, whereby  it  was  introduced  as  a  party, 
satisfied  the  demands  of  the  telegraph  com- 
pany, fully  met  and  overcame  the  motion 
to  dismiss  urged  by  Mrs.  Griffith,  and  in- 
filcted  no  hardship  upon  the  railway  and 
electric  company;  for,  if  it  really  has  no 
further  interest  in  the  litigation.  Its  rights 
in  the  premises  cannot  possibly  be  Injuri- 
ously affected  by  the  Judgment  which  we 
render.  This  being  so,  refiection  confirms 
us  in  the  belief  that  this  order  was  not  Im- 
provldently  granted,  but  that  It  provided 
quite  a  satisfactory  solution  of  the  whole 
difficulty  presented. 

2.  The  case  made  by  the  petition  filed  by 
Mrs.  Griffith  was,  In  brief,  aa  follows:  The 
telegraph  company  maintains  In  the  city  of 


electric  company  nas  likewise  erected  a  Bim- 
llar  BjBtem  of  poles  and  wires  used  In  con- 
nection with  Its  business.  At  some  places 
the  wires  of  the  telegraph  company,  which 
are  strung  on  poles  which  are  higher  than 
those  used  by  the  other  company,  cross  the 
wires  of  that  company,  while  at  other  points 
the  wires  connected  with  the  two  systems 
run  parallel  with  each  other  on  the  same 
streets.  The  wires  of  the  railway  and  elec- 
tric company  ate  heavily  charged  with  cur- 
roits  of  electricity  "snfflclently  powerful  to 
do  great  bodily  harm."  On  or  about  the  2d 
day  of  December,  1806,  there  was  a  fall  of 
sleet  and  snow,  and  "the  wires  belonging  to 
and  controlled  by  the  said  defendants  were 
each  and  all  heaTily  weighted  by  said  snow 
and  sleet"  As  a  result  "thereof,  the  wires 
of  the  said  defendants  came  in  contact  with 
each  other  at  sundry  points  and  places  in 
the  city  of  Augusta  and  in  the  village  of 
Summerville,"  and  "by  reason  of  such  con- 
tact the  powerful  currents  In  the  wires  of 
the  Augusta  Railway  &  Electric  Company 
were  conducted  to  and  Into  the  wires  be- 
longing to  and  controlled  by  the  Western 
Union  Telegraph  Company."  of  which  fact 
"both  of  the  defendants  had  knowledge." 
Because  of  "said  contact,  the  wires  of  tbe 
Western  Union  Telegraph  Company  became 
dangerous  to  persons  and  property  touching 
or  being  touched  by  the  same,  [and]  both 
of  said  defendants  had  linowledge  of  said 
danger."  The  wires  of  the  two  companies 
were  thus  In  contact  "at  and  near  tbe  in- 
tersection of  Walton  Way  and  Telfair  street 
in  the  Tillage  of  SummerTlIle,  and  at  divers 
other  places  in  said  village  and  city,"  and 
this  was  knovrn  by  both  companies.  On  the 
date  above  mentioned  a  rotten  and  unsound 
pole  belonging  to  the  telegraph  company, 
situated  "In  the  yard  of  the  Bonalr  Hotel," 
brolie,  and  fell  across  a  roadway  leading  to 
that  hotel,  carrying  with  It  the  wires  which 
had  been  strung  upon  it  "Said  pole  was 
negligently  allowed  to  remain  upon  tlie 
ground  with  the  wires  upon  and  across 
said  roadway  for  a  long  space  of  time,  to 
wit  13  days,"  notwithstanding  "the  said 
defendants,  and  each  of  them,  bad  notice 
of  the  fact  that  said  pole  had  fallen,  and 
that  said  wires  were  across  said  roadway," 
and  although  both  "knew  that  the  said  wires 
so  as  aforesaid  upon  the  ground  were  dan- 
gerous, and  likely  to  produce  injury  to  any 
person  or  tblng  passing  along  said  road- 
way." On  the  15th  day  of  December  "peti- 
tioner had  occasion  to  visit  the  Bonalr  Hotel 
on  business,"  and  was  driven  thither  In  a 
vehicle  through  the  Walton  Way  entrance 
to  that  hotel.  Neither  she  nor  the  driver 
knew  of  the  dangerous  conditions  of  the 
wires  across  the  roadway  leading  to  the 
Telfair  street  entrance,  and  In  attempting 
to  return  by  that  route  one  of  the  horses 
drawing  the  Tehlcle  In  which  she  was  rld- 


ed  the  vehicle  to  such  an  extent  that  peti- 
tioner, who  was  greatly  alarmed,  and  was 
trying  to  alight  either  fdl  or  was  thrown  to 
the  ground.  She  not  only  sustained  serious 
Injuries  by  reason  of  this  fall,  but  also  "re- 
ceived a  violent  bum  from  the  electric  cur- 
rent" with  which  the  wires  upon  the  ground  ' 
were  charged.  In  addition  to  other  items  of  i 
damage  speclflcally  alleged,  she  was  "forced 

to  incur  an  expoise  of    for  medical 

attenUou  and  nursing."  One  of  the  defend- 
ants In  the  court  below,  the  tdegrapb  com- 
pany, met  the  plaintiff's  petition  with  a  gen- 
eral demurrer,  and  also  demurred  special- 
ly thereto  on  the  ground  that  there  was  a 
misjoinder  of  parties  defendant  therein. 
We  now  rule  speclflcally,  as  was  practically 
decided  when  the  case  was  here  at  the 
March  term,  1898  (104  Ga.  62,  30  S.  E.  420). 
that  the  plaintiff  set  forth  in  her  petition  a 
cause  of  action,  and  properly  joined  there- 
in as  joint  tort  feasors  the  two  corporations 
through  whose  alleged  negligence  she  was 
Injured. 

By  special  demurrer  the  telegraph  com- 
pany called  upon  Mrs.  Griffith  to  allege  with 
more  particularity  at  what  points  Its  wires 
ran  parallel  with,  and  at  what  points  they 
crossed  over,  those  of  the  railway  and  elec- 
tric company.  We  have  no  hesitation  in 
holding  that  In  the  respects  indicated  the 
petition  was  even  more  specific  In  its  alle- 
gations than  was  necessary.  There  was  no 
averment  that  either  of  the  defendants  was 
negligent  in  that  It  Improperly  constructed 
its  system  of  wires  and  poles,  and  the  sole 
purpose  of  the  pleader  evidently  was  to 
bring  out  the  fact  by  way  of  inducement 
merely,  that  the  two  systems  were  in  close 
proximity  one  with  the  other  at  different 
points  in  the  city  and  village.  It  was,  bow- 
ever,  the  right  of  the  telegraph  company 
to  demand,  as  It  did  in  its  special  demur- 
rer, that  it  be  put  upon  notice  as  to  where 
were  the  "divers  other  places  in  said  Tiiia;^ 
and  city,"  besides  that  at  the  Intersection 
of  Walton  Way  and  Telfair  street,  at  which 
the  plaintiff  expected  to  prove  that  the  com- 
pany bad  negligently  allowed  Its  wires  to 
remain  In  contact  with  those  of  the  railway 
and  electric  company.  Under  the  circum- 
stances alleged,  it  was  a  distinct  and  un- 
pardonable act  of  negligence  to  permit  the 
dangerous  agency  to  continue  at  each  of 
the  "divers  other  places"  referred  to;  and 
under  this  loose  and  flexible  allegation  the 
plaintiff  would  be  entitled,  If  not  called  iii>on 
to  amend  her  pleadings  In  this  particular, 
to  introduce  evidence  concerning  a  contact 
at  any  point  within  the  limits  of  the  city 
of  Augusta  or  those  of  the  village  of  Sum- 
mei^llle.  This  was  altogether  too  much  lat- 
itude, and  gave  tbe  plaintiff  an  opportunity 
to  place  the  telegraph  company  at  a  great 
disadvantage  In  endeavoring  to  make  ont 
Its  defraue.  If  tbe  plaintiff  really  knew,  as 


wires  of  the  two  companies  vere  In  cf»i- 
tact,  it  would  bare  been  easy  oioogb  for 
tier  to  compiy  with  tiie  reasonable  demand 
made  upon  taer  to  state  specifically  whwe 
Buch  places  were.  If  sbe  did  not,  as  matter 
of  fa£^  know  of  or  expect  to  prore  a  con- 
tact at  a  point  other  than  the  Intersection 
of  the  two  streets  mentloiied  by  name,  she 
would  have  amended  her  petition  by  Btrlk- 
1ns  therefrom  all  reference  to  such  "divers 
otter  places,"  for  she  had  no  right  to  expect 
to  be  allowed  to  go  to  trial  in  the  hope  of 
being  able  to  prove  by  mere  chance  some- 
ttking  which  she  was  unable  even  to  allege 
with  any  degree  of  certainty  and  particu- 
larity.   Section  fiO^  of  the  Civil  Code  ex- 
pressly declares  that:    "Special  defects  or 
omissions  In  the  petition  may  always  be 
taken  advantage  of  by  demnrrer,  and  unless 
cured  by  amendment,  the  petition  shall  be 
dismissed."  The  petition  under  considera- 
tion was  not  free  from  "defects  and  omis- 
sions" calling  for  the  prescribed  remedy. 
Indeed,  the  plaintiff's  disregard  of  the  posi- 
tive requirements  of  the  law  as  to  good 
pleading  Is  so  palpable  as  to  suggest,  by 
way  of  analogy,  a  violation  of  that  provision 
of  our  piscatory  laws  now  embodied  In  sec- 
tion 585  of  the  Penal  Code,  to  the  effect 
that,  while  a  sportsman  is  at  liberty  to  angle 
with  hook  and  Une,  he  cannot  lawfully  go 
after  his  Intended  victims  with  a  drag-net. 
In  a  brief  filed  by  her  counsel,  the  case  of 
Kraatz  v.  Light  Co.,  82  Mich.  457,  46  N.  W. 
787,  is  cited  and  relied  on  In  support  of  the 
contention  that  "It  Is  not  necessary  to  prove 
the  point  of  contact;  It  Is  Impossible  to  have 
a  tracing  or  chasing  of  lightning."  There  the 
evidence  disclosed  that  Kraatz  received  a 
shock  from  wires  which  "should  have  been, 
and  were  supposed  to  be,  at  the  time"  he 
was  working  upon  an  electric  lamp,  "dead 
wires,  or  wires  not  charged  with  electric- 
ity."  The  wires  connected  with  a  differ- 
ent circuit  were  then  charged  with  electric- 
ity, and  there  was  positive  proof  that  "there 
were  crosses  of  these  dead  and  live  wires 
observed  on  the  very  day  of  the  Injury 
to  plaintiff."   The  only  question  presented 
for  decision  in  this  connection  was  whether 
the  jury  were  warranted  In  finding  that  the 
Injury  resulted  from  one  of  these  contacts 
shown  to  exist,  or  was  the  result  of  negli- 
gence on  the  part  of  some  emptoyd  of  the 
company,  or  the  act  of  a  stranger  in  turn- 
ing the  current  upon  the  wires  of  the  circuit 
upon  which  the  plaintiff  was  engaged  at 
work.   The  court  stated  its  conclusion  to 
be  that  the  most  plausible  theory  presented 
by  the  evidence  was  that  there  was  a  "trans- 
fer of  electricity  from  some  live  wire  on" 
one  of  the  circuits  "to  some  dead  wire  on" 
the  other  circuit  "at  some  of  the  crosses  of 
these  wires,"  and  that  the  verdict  ought  to 
stand,  notwithstanding  the  plaintiff  did  not 
prove  with  mathematical  certainty  at  what 
precise  spot  such  transfer  took  place.  No 
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tiff's  pleadings  In  this  respect  The  rae-. 
graph  company  also  sought  to  compel  Mrs. 
Griffith  to  set  forth  the  manner  in  which 
notice  was  brought  home  to  it  that  its  wires 
were  In  contact  with  those  of  the  other  de- 
fendant We  think  her  allegation  that  both 
of  the  defendant  companies  had  knowledge 
of  the  facts  stated  In  regard  to  this  matter 
was  amply  sufficient  In  point  of  detail.  An 
Individual  would  certainly  not  be  entitled 
to  call  upon  the  plaintiff  to  exhibit  to  him, 
In  advance  of  the  trial,  the  partlcnlar  evi- 
dence by  which  she  expected  to  show  such 
knowledge  on  his  part  A  corporation 
stands  upon  no  better  footing;  for.  theoret- 
ically at  least  It  has  an  equally  good  oppor- 
tunity to  know  whether  it  did  or  did  not 
know  facts  alleged  to  have  come  within  Its 
knowledge,  and  therefore  is  prepared  to  meet 
such  an  allegation  with  all  the  evidence  at 
its  command. 

3.  Two  distinct  points  of  objection  were 
raised  by  the  telegraph  company  to  the  al- 
legation contained  in  the  plaintiff's  petition 
concerning  the  expense  Incurred  by  her  for 
medical  attention  and  nursing.  One  of  these 
objections  Is  presented  by  a  speaking  de- 
murrer, wherein  the  company  advances  the 
argument  that,  as  It  appears  "that  Mrs. 
Griffith  Is  a  married  woman,  and  It  does 
not  appear  but  what  her  husband  Is  liv 
ing,"  she  cannot  recover  such  expenses,  as 
the  same  should  have  been  borne  by  him. 
We  win  dismiss  this  point  with  the  sugges- 
tion that  It  should  have  been  raised  In  the 
.company's  answer  as  matter  of  defense. 
Had  the  demurrer  specifically  called  upon 
Mrs.  Qrlfflth  to  state  whether  or  not  she 
had  a  living  husband,  an  altogether  differ- 
ent question  would  be  presented.  The  other 
objection  should  have  been  met  by  an  ap- 
propriate amendment  for  It  was  directed 
against  and  clearly  [>ointed  out  the  omis- 
sion of  the  plaintiff  to  allege  the  amount 
she  expended  for  medical  attention  and  nurs- 
ing. It  Is  possible  that  her  counsel  look- 
ed upon  this  point  as  too  trivial  to  require 
serious  consideration,  and  would  regard  It 
a  great  hardship  were  we  to  reverse  the 
Judgment  simply  because  a  proper  amend- 
ment to  cure  this  defect  was  not  offered. 
Yet  we  are  by  no  means  prepared  to  say 
we  would  be  justified.  In  view  of  the  sec- 
tion of'  the  Civil  Code  last  above  cited,  in 
holding  that  were  this  the  only  objection  to 
the  petition  which  was  well  taken,  a  rever- 
sal of  the  judgment  overruling  the  demurrer 
would  not  be  demanded.  We  do  not  so  rule, 
but  take  this  occasion  to  emphasize  the  fact 
that  the  salutary  rules  of  practice  which 
require  good  pleading  have  not  as  yet 
been  altogether  abolished  In  this  state.  As 
furnishing  an  instance  of  what  anomalous 
results  may  sometimes  fiow  from  Ignoring 
what  appear  to  be  purely  technical  objec- 
tions urged  against  pleadings  which  are  de- 
fective In  matter  of  form  merely,  we  refer 
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tatned.  Judgment  reTene<L  All  tlw  Jus- 
ttces  concurring. 


RAOINE  mON  CO.  et  al.  t.  McCOMMONS, 

Tax  Collector,  et  al. 

(Supreme  Court  of  Georgia.   Aug.  7,  1900.) 

INTERSTATE  COMMERCE— LICENSB-^RATBL- 
INO  AGENTS— INJUNCTION. 

1.  Tlie  "Intnatate  Commerce  Clause"  of  tbe 
constitution  of  the  United  States  does  not  op- 
erate to  prevent  a  state  from  imposing,  for  toe 
purpose  of  raising  revenue,  a  license  tax  upon 
persons  who,  as  traveling  agents  for  principals 
residing  in  other  states,  make  executory  con- 
tracts for  the  sale  of  goods,  and  who.  when  tbe 
same  are  shipped  into  this  state,  receive  them 
in  bulk,  breaK  the  original  packagea  in  which 
they  are  contained,  and  distribute  them  among 
the  customers  witli  whom  such  contracts  had 
been  made. 

2.  One  upon  whose  property  an  execution 
against  snotber,  issued  by  a  tax  collector,  is 
levied,  may.  auder  section  899  of  the  Political 
Oode,  iutei-pose  a  claim,  and  consequently  has 
DO  need  of  an  injunction  to  prevent  the  threat- 
ened sale. 

(t3f  llabuB  hr  the  CoortJ 

Error  from  superior  court  Orerae  county; 
John  C.  Hart,  Judge. 

Action  by  the  Badne  Iron  Company,  of 
Wisconsin,  and  O.  H.  Pettigrew,  against  B. 
L.  McCommons,  tax  collector,  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.  Affirmed. 

ias.  Davison  and  J.  B.  BeynoldB,  for  plaln- 
tlfts  In  error.  Park  &  Merrltt,  for  defend- 
ants in  error. 

LUMPKIN,  P.  J.  The  Racine  Iron  Com- 
pany, of  WlBCODBln,  and  G.  U.  Pettigrew, 
flled  an  equitable  petition  to  enjoin  the  tax 
collector  and  the  sheriff  of  Greene  county 
from  proceeding  with  an  execution  against 
Pettigrew,  which  had  been  Issued  by  the 
collector,  and  by  the  sheriff  levied  on  proi»- 
erty  alleged  to  be  that  of  the  company. 
The  execution  purports  to  have  been  issued 
for  a  'Special  tax  for  the  year  180S."  It 
does  not  contain  a  recital  that  the  tax  was 
due  by  Pettigrew  as  a  peddler.  The  peti- 
tion, however,  raised  no  objection  to  the 
execution  on  this  ground,  but  expressly  dealt 
with  It  as  If  It  had  embraced  such  a  recital. 
Apparently,  the  tax  sought  to  be  collected 
was  for  the  year  1899,  for  the  facts  disclos- 
ed at  the  hearing,  about  which,  as  will  pres- 
ently be  seeu,  there  was  no  dispute,  plainly 
so  Indicated.  Tbe  answer  of  the  defendants 
alleges  that  the  tax  In  question  was  for 
that  year,  and  the  petition  distinctly  avers 
that  the  "tax  act  of  tbe  general  assembly 
of  Georgia  for  18D8,  so  far  as  It  applies  to 
petitioners,  or  each  of  them,  is  repugnant 
to  article  1,  f  8,  par.  8,  of  tbe  constitution 
of  tbe  United  States,  and,  as  to  them,  un- 
constitutional and  Told."  This  act  is  the 


due  to  an  error  In  transcribing.  At  any 
rate,  it  is  certain  that  the  petition  squarely 
presents  the  question  whether  or  not  tiK 
paragraph  of  our  tax  act  of  1808  wlilch  im- 
poses a  license  tax  upon  certain  claaaes  of 
peddlers  is.  so  far  as  It  r^ates  to  the  busi- 
ness carried  on  by  Pettigrew  for  the  Iroo 
company,  violative  of  the  interstate  com- 
merce clause  of  the  federal  constitotion 
Indeed,  this  Is  the  main  and  controlling 
question  in  the  case,  and  upon  it  counsel  for 
both  sides  invoke  a  decision  at  our  hands. 
The  bill  of  exceptions  alleges  error  in  the 
refusal  of  the  court  to  grant  an  Interlocu- 
tory Injunction  upon  the  following  agreed 
statement  of  facts:  "O.  H.  Pettigrew  sold 
in  Greene  county  a  lot  of  smoothing  Irons, 
taking  the  notes  of  the  purchasers  therefor. 
The  irons  sold  were  the  property  of  the  Ba- 
clne  Iron  Company,  of  Wisconsin,  and  the 
defendant  sold  by  sample,  and  subsequently 
had  shipped  from  Its  factory  in  Wisconsin 
his  entire  sales,  In  boxes,  12  In  a  box,  and 
consigned  to  G.  H.  Pettigrew  as  their  local 
agent,  who  then  delivered  them  to  tbe  pur- 
chasers on  the  sales  previously  made.  No 
sales  were  made  In  Greene  county  after 
April,  1899.  G.  H.  Pettigrew  both  solicited 
the  orders  and  delivered  the  goods.  G.  H. 
Pettigrew  Is  a  resident  of  Louisiana.  Said 
Irons  were  sold  for  97.75  each.  Defendants 
In  fl.  fa.  do  not  store  goods  in  the  state  of 
Georgia,  and  have  no  warehouse  or  place 
of  business  in  Georgia.  R.  L,  Pettigrew. 
brother  of  G.  H,  Pettigrew,  Is  the  general 
agent  of  the  Racine  Iron  Company  for  tbe 
South,  and  Is  a  resident  of  Tennessee.  The 
fl.  fa.  by  the  tax  collector  for  $100  was 
Issued  and  levied  as  alleged  in  the  petition 
for  Injunction."  It  will  be  noted  tliat  ac- 
cording to  this  statement  of  the  facts  Pet- 
tigrew sold  smoothing  irons.  **taking  tbe 
notes  of  the  purchasers  therefor,"  and  that 
he  "both  solicited  the  orders  and  delivered 
the  goods."  It  makes  no  difference  wheth- 
er he  took  from  his  customers  promissory 
notes  payable  to  tbe  company,  or  written 
orders  uiwn  it,  or  both.  In  each  Instance 
the  contract  of  sale  was  executory,  and  It 
required  a  delivery  of  the  article  bargained 
for  to  complete  tbe  sale.  The  form  of  the 
transaction  is  a  matter  of  no  consequence. 

1.  Our  tax  act  of  180S  Imposes  for  each 
of  the  years  1899  and  1900,  **upon  each  ped- 
dler of  docks  or  smoothing  Irons,"  a  spe- 
cific occupation  tax  of  "one  hundred  dollars 
In  each  county  of  the  state  in  which  snch 
peddler  may  do  business."  Acts  1898,  p.  20. 
A  stern  seuse  of  duty,  not  Inclination,  con- 
strains us  to  enter  upon  a  discnsalon  of  tbe 
question  whether  or  not  Pettigrew  can.  by 
virtue  of  the  above-mentioned  clause  of  the 
constitution  of  the  United  Stetes,  escape  tbe 
payment  of  the  tax  Imposed  upon  bfm  hy 
this  act,  and  for  which  tbe  exacntlon  lo 
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contoorerBy  -ms  iBBued.  In  endearoring  to 
find  a  ■olotlaii  of  thia  question,  we  bave  dJl- 
Igeatly  sought  for  such  aid  as  could  be  de- 
rived from  authoritatlTe  utterances  of  the 
supreme  court  of  the  United  States.  Tbe 
xesnlt  of  our  researches  in  tills  dlrectloB 
will  be  developed  as  we  jtrogress. 

In  Woodruff  v.  Parbam,  8  WalL  128,  19 
L  Ed.  362.  the  doctrine  was  announced 
that:   *The  term  'Import.'  as  used  In  that 
clause  of  tbe  constitution  which  s^s  that 
"no  state  shall  lev7  any  Imtwsts  or  duties 
on  Imports  or  exports,*  does  not  refer  to  ar* 
tIcleB  Imported  from  one  state  Into  another, 
but  only  to  articles  imported  from  foreign 
countries  Into  the  United  States.   Hence  a 
uniform  tax  Imposed  by  a  state  on  all  sales 
made  In  It,  whether  they  be  made  by  a 
citizen  of  It  or  a  citlsen  of  scune  otber  state, 
and  whether  the  goods  sold  are  the  produce 
*  of  that  state  enacting  the  law  or  of  sone 
other  state,  Is  vallcL"    To  the  same  effect, 
see  Hlnson  v.  Lott,  8  Wall.  148.  19  L.  Bd. 
387.   "A  discriminating  tax  upon  nonresi- 
dent traders  trading  in  the  limits  of  a  state 
otber  than  that  In  which  they  reside  caa- 
.  not.  however,  lawfully  be  Imposed."  Ward 
T.  Maryland,  12  Wall.  418,  20  L.  Ed.  449. 
Such  a  tax  was,  In  Welton  v.  Missouri,  01 
U.  S.  275,  23  I..  Ed.  347,  held  to  be  uncon- 
stitutional.  In  Machine  Co.  v.  Gage,  100 
C.  S.  676,  25  L.  Ed.  7M,  the  question  was 
presented  whether  or  not  a  sewing  machine 
agent,  who  bad  been  sent  by  a  Connecticut 
corporation  "into  Sumner  county  [Tenn.]  to 
sell  machines  there,"  was  subject  to  a  li- 
cense tax  Imposed  by  a  statute  of  that  state 
upon  "all  peddlers  of  sewing  machines  and 
selling  by  sample."   It  appeared  that  while 
the  corporation  manufactured  its  machines 
at  Bridgeport,  In  the  state  of  Its  residence, 
It  "liad  an  agency  at  Nashville,"  Tenn., 
from  which  latter  place  Its  agent  was  s«it 
Into  the  county  above  mentioned.  "The 
supreme  court  of  Tennessee  decided  that 
the  law  of  that  state  Imposing"  the  tax  In 
question  was  intended  to  apply  to  "all  ped- 
dlers of  sewing  machines,  without  regard 
to  the  place  of  growth  or  produce  of  ma- 
terial or  of  manufacture";  and  It  was  ac- 
cordingly held  by  the  federal  supreme  court, 
upon  a  review  of  the  Judgment  of  the  state 
court  upholding  the  validity  of  the  statute, 
"tliat  the  law,  so  construed,  [was]  not  In 
violation  of  the  constitution  of  the  United 
States." 

Then  came  the  now  familiar,  though  at 
the  time  somewhat  startling,  decision  in 
Robblns  V.  Taxing  Dlst,  120  U.  S.  489,  7 
Sup.  Ct.  502,  30  L.  Ed.  694.  Robblns,  a 
citizen  of  Ohio,  "was  engaged  at  the  city  of 
Memphis,  In  the  state  of  Tennessee,  in  solic- 
iting the  sales  of  goods  for"  a  Cincinnati 
firm,  "and  exhibited  samples  for  the  pur- 
pose of  effecting  such  sales,— an  employ- 
ment usually  denominated  as  that  of  a 
'drummer.*  "  He  failed  to  pay  a  license  tax 
Imposed  by  statute  upon  persons  of  his 
calling;,  and  a  criminal  prosecution  was  in- 


sUtuted  against  talm  on  tbe  cbarse  of  doing 
business  without  a  license,  wbicb  the  stat- 
ute "made  a  misdemeanor,  punishable  by  a 
fine  of  not  less  than  five  nor  more  than 
fifty  dtdlars."  His  conviction  ft^wed  as 
a  mattn  of  conrse.  and  tbe  same  was  sus- 
tained by  ttie  state  supreme  court  upon  tlw 
ground  that  tbe  statute  In  question  was  not 
anc<HUtltntIonal.  In  reviewing  its  Judg- 
meat,  Mr.  Justice  Bradley,  speaking  for  a 
majority  of  the  members  of  tike  federal  su- 
preme bench,  said  tluit  tbe  Inquiry  present- 
ed was  '*whether  It  Is  competent  for  a  state 
to  levy  a  tax  or  Impose  any  other  restric- 
tion upon  the  cltleens  or  Inhabitants  of 
other  states  for  selling  or  seeking  to  sell 
their  goods  In  such  state  before  they  are  In- 
troduced therein."  He  further  remarked, 
In  the  course  of  bis  opinion,  that  while  tbe 
conclusion  to  tbe  contrary  reached  by  a 
majority  of  the  court  might,  to  some  extent, 
operate  to  Interfere  "with  the  right  of  the 
state  to  tax  business  pursuits  and  callings 
carried  on  within  Its  limits,"  yet  this  in- 
terference would  t>e  ve^  limited  In  Its  o|^ 
eratton,  and  would  ''only  prevent  the  levy 
of  a  tax.  or  tbe  requirement  of  a  license,  for 
making  negotiations  in  the  conduct  of  in- 
terstate commerce."  Indeed,  all  that  was 
decided  In  that  case  was  that  a  state  has  no 
power  to  Impose  an  occupation  tax  upon  a 
commercial  drummer,  who,  In  behalf  of  a 
nonresident  principal,  undertakes  to  do  no 
more  than  exhibit  a  line  of  samples,  and 
solicit  orders  for  goods  which  are  at  the 
time  within  the  Jurisdiction  of  another  state. 
To  this  extent,  and  no  further,  did  the  court 
go  in  Corson  v.  Maryland,  120' U,  S.  7 
Sup.  Ct  655,  30  L.  Ed.  689  (decided  at  the 
same  term).  On  the  same  line  are  the  cas- 
es of  Asher  v.  Texas,  128  U.  S.  129,  9  Sup. 
Ct.  1,  32  L.  Ed.  368,  and  Stoutenburgh  v. 
Henntck.  129  U.  S.  141,  9  Sup.  Ct  256,  82 
L.  Bd.  637.  In  neither  was  the  doctrine 
announced  in  the  Robblns  Case  in  any  wise 
extended  or  applied  to  a  different  state  of 
facts. 

Next  came  a  similar  decision  In  Brennan 
V.  City  of  TItusville.  153  U.  S.  289,  14  Sup. 
Ct  829,  88  L.  Ed.  719.  Brennan,  at  the 
time  the  restraining  hand  of  the  law  was 
placed  upon  him,  was  engaged  in  a  "house 
to  house"  canvass  In  pursuit  of  customers 
for  pictures  and  picture  frames.  He  mere- 
ly c^ibited  his  samples  and  solicited  or- 
ders. Such  orders  as  were  procured  he  im- 
mediately forwarded  to  a  nonresident  prin- 
cipal, who  shipped  the  goods  "to  the  pur- 
chasers" direct  "by  railroad  freight  and 
express."  In  some  Instances  Brennan  did 
collect  "the  price  of  said  goods,"  but,  so 
far  as  appears,  he  did  not  undertake  to  him- 
self make  delivery  of  any  of  the  articles  for 
which  he  received  orders.  Commenting  up- 
on this  feature  of  the  case,  Mr.  Justice 
Oray,  In  Emert  v.  Missouri,  166  U.  S.  296, 
15  Snp.  Ct  367,  S»  L.  Ed.  430.  said  (pages 
319,  320,  156  U.  S..  page  374,  15  Sup.  Ct, 
and  page  437,  89  U  Ed.):   "In  ^^rennan's 
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owuer  in  tne  omer  state  airecuy  to  toe  pur> 
chasers."  An  exliaustiTe  and  painstaking 

review  of  all  previous  decisions  having  any 
direct  bearing  upon  the  case  then  In  hand 
was  entered  upon  by  tbe  learned  Justice, 
and  the  conclusion  was  announced  that  It 
was  distinguishable  from  every  one  of  its 
predecessors,  save  only  tbe  case  of  Machine 
Co.  V.  Gage,  100  U.  S.  676,  25  L.  Ed.  754, 
which  was  "approved  and  followed."  The 
importance  of  getting  a  firm  and  intelligent 
grasp  upon  tbe  facts  on  which  tbe  decision 
in  Emert's  Case  was  rested  la,  therefore, 
apparent,  especially  in  view  of  tbe  fact 
that,  so  far  as  we  have  been  able  to  as- 
certain, it  presents  the  latest  enunciation  on 
the  subject  which  the  federal  supreme  court 
has  vouchsafed.  It  Is  a  circumstance  also 
worthy  of  comment  that  this  decision  was 
rendered  without  a  dissent  on  tbe  part  of 
any  of  tbe  Justices.  Tbe  precise  ruling 
made  was  as  follows:  "A  statute  of  a 
state  by  which  peddlers  of  goods,  going 
from  place  to  place  within  tbe  state  to  sell 
them,  are  required,  under  a  penalty,  to  take 
out  and  pay  for  licenses,  and  which  makes 
no  discrimination  between  residents  or 
products  of  tbe  state  and  those  of  other 
states,  is  not,  as  to  peddlers  of  goods  pre- 
viously sent  to  them  by  manufacturers  in 
other  states,  repugnant  to  the  grant  by  the 
constitution  to  congress  of  the  power  to 
regulate  commerce  among  tbe  several 
states."  In  conformity  to  what  seems  to 
have  become  quite  a  common  custom  In 
this  class  of  cases,  Emert  went  to  trial 
upon  an  agreed  statement  of  facts.  We 
gatber  therefrom  that  while,  possibly,  be 
started  out  innocently  enough  4s  a  mere 
soliciting  agent,  carrying  with  blm  on  bis 
travels  a  sewing  machine  belonging  to  a 
nonresident  principal,  with  tbe  intention  of 
doing  no  more  with  It  than  exhibiting  It  as 
a  sample,  he  eventually  forsook  his  original 
calling  for  that  of  an  Itinerant  vender,  who 
not  only  solicits  trade,  but  actually  sells. 
At  all  events.  It  was  admitted  that  upon  a 
specified  day  "he  oflfered  for  sale,  to  various 
persons  at  different  places,"  a  sewing  ma- 
chine which  be  carried  along  with  him  in  a 
wagon,  and  tbat  he  did  on  tlie  same  day 
"lind  a  purchaser  for  said  machine  atid  did 
sell  and  deliver  the  same  to"  bim.  In  deal- 
ing with  the  fncta  thus  presented,  Mr.  Jus- 
tice Gray,  speaking  In  behalf  of  all  the 
members  of  the  court,  said  (page  811,  156 
U.  S.,  page  370,  15  Sup.  Ct,  and  page  434, 
38  L.  Ed.):  "The  defendant's  occupation 
was  offering  for  sale  and  selling  sewing 
machines,  by  going  from  place  to  place  In 
the  state  of  Missouri,  In  a  wagon,  without 
a  license.  There  is  nothing  in  tbe  case  to 
show  that  he  ever  offered  for  safe  any  ma- 
chine that  he  did  not  have  with  bim  at  tbe 
time.  His  dealings  were  neither  accom- 
panied nor  followed  by  any  transfer  of 


were  tney  m  any  way  airecuy  connectea 
with  such  commerce.  Tbe  only  business  or 
commerce  in  which  be  was  engaged  was  In- 
ternal and  domestic;  and.  so  far  as  appeals; 
tbe  rally  goods  In  which  he  was  dealing 
had  become  part  of  tbe  mass  of  property 
within  the  state.  Both  the  occnpatlcm  and 
tbe  goods,  therefore,  were  subject  to  the 
taxing  power  and  to  tbe  police  power  of  the 
state."  It  was  pointed  out,  In  this  imme- 
diate connection,  tbat  "the  statute  in  ques- 
tion [was]  not  i>art  of  the  revenue  law." 
but  was  one  looking  solely  to  resulatioii. 
and  designed,  apparently,  "to  protect  the 
citizens  of  the  state  against  tbe  cheats  and 
frauds,  or  even  thefts,  which,  as  the  ex- 
perience of  ages  has  shown,  are  likely  to  at- 
tend Itinerant  and  Irresponsible  peddling 
from  place  to  place,  and  from  door  to  door." 
That  is  to  say,  the  statute  was  one  passed 
by  virtue  of  tbe  police  power  residing  In  the 
state,  and  not  in  the  exercise  of  Its  rights 
by  taxation  to  raise  revenue  for  its  sup- 
port. 

This  brings  ns  to  a  consideration  of  the 
question  whether  or  not  there  are  In  the  case 
now  before  us  any  distinguishing  features 
which  can  properly  be  said  to  differentiate  It 
from  that  last  cited.  The  two  cases  are  not, 
upon  their  facts,  IdentlcaL  Pettlgrew,  the 
agent  whose  anomalous  vocation  Is  tbe  cause 
of  our  present  distress,  first  solicited  orders 
for  goods  which  at  the  time  were  in  tbe 
bands  of  his  nonresident  principal.  Then 
such  orders  as  were  In  this  manner  procured 
were  duly  forwarded  to  be  filled  hy  the  latter. 
Xot  a  single  order  was,  however,  filled  sepa- 
rately, but  goods  Buffleient  In  quantity  to  fill 
tbe  orders  of  a  number  of  customers  were 
shipped  in  bulk,  consigned  to  Pettlgrew  him- 
self; and  on  receipt  of  each  shipment  be 
broke  the  original  packages  In  which  the 
goods  were  sent,  and  proceeded  to  distribute 
the  contents  among  such  customers  as  were 
entitled  thereto,  rrom  either  a  legal  or  a 
moral  standpoint.  It  would,  thn^fore.  seem 
that  Pettlgrew  belonged  to  a  class  of  Itin- 
erants requiring  as  much  police  supervisian 
as  that  of .  which  Emert  was  a  meml>er. 
And,  If  this  be  true,  why  would  It  not  in- 
evitably follow  that  the  reasons  assigned  by 
Mr.  Justice  Gray  for  upholding  the  police 
regulation  which  Emert  called  Into  question 
could  very  fairly  be  said  to  apply  equally 
as  well  to  Pettlgrew  and  his  calling.  If  the 
statute  now  under  consideration  was  one  de- 
signed to  protect  the  citizens  of  this  state 
against  frand  and  Imposition?  As  such  is 
not  the  nature  of  this  statute,  we  will  not 
indulge  In  further  conjecture  on  the  line  Just 
suggested,  but  will  discuss  the  question  sl-- 
tually  before  us,  which  Is:  Can  the  statutt- 
he  upheld,  as  against  Pettlgrew  and  his 
principal,  upon  the  ground  tbat  this  state  has 
not.  In  thus  undertakhig  to  exercise  Us  In- 
herent power  of  taxation,  invaded  the  sacred 
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Iktedscts  guarded  by  tiw  Intentate  commerce 
clause  of  the  federal  constitiitloii?  Tbe  pnr- 

'  pose  aC  the  general  tax  act'  for  188fr-1900 
-was  not  slmp^  to  Impoae  taxes,  but  to  actur 

'.  ally  raise  revenue  for  the  support  of  the  state 
gOTenunent;  and.  looking  to  that  end,  pen- 
alties were  prescribed  for  nonpayment  of  the 
license  taxes  therein  laid,  regardless  of  the 
citizenship  of  the  persons  thereby  affected. 
In  support  of  the  propoidtlon  that  this  was 
"an  exercise,  not  of  the  police  power,  but  of 
of  the  taxing  power,"  ot  the  state,  we  need 
tmly  cite  Brennan  t.  GI^  of  TltusTllle,  168 
n.  &  2S0,  14  Snp.  Ct.  829.  38  L.  Ed.  719. 
Giving  to  ttie  doctrine  which  was  flmt  an- 
nounced In  the  Bobbins  Case  the  widest  pos- 
sible scope  which  can  l^ltlmately  be  claimed 

■  for  It,  we  fall  to  see  bow  It  controls  the  case 
in  hand.  On  prtoeiple  It  1b  certainly  true 
tbat  a  citizen  of  one  state,  who  is  engaged 

'In  interstate  commercial  dealings,  can  law- 
fully accomplish  through  the  means  of  an 
agent  neither  more  nor  less  than  he  himseif 
would  have  a  right  to  do  In  person.  It  is 
now  well  settled  tbat  no  tax  can  be  laid  up- 
on the  exercise  by  a  maunfacturer  of  his 
privilege  of  visiting  a  state  other  than  that 
of  his  residence  with  a  view  to  creating  a 
;lemaad  for  bis  goods  by  exhibiting  a  sample 
thereof,  and  securing  orders  therefor;  I.  e. 
seeking  a  mariiet  for  his  goods,  and  taking 
advantage  of  it  when  found,  by  entering  into 
purely  executory  contracts  of  bargain  and 
jale  to  be  performed  in  the  state  of  his  resi- 
leiice  by  making  actnal  delivery  there  to  a 
KJmmoQ  carrier  authorized  to  receive  them 
n  behalf  of  the  persons  who  agree  to  buy. 
3ut  what  if  he  eaters  into  a  contract  where- 
3y  he  binds  himself  to  make  delivery  to  a 
;ustomer  In  person  within  the  state  of  the 
atter's  residence?  What  if  the  parties  ex- 
>re8sly  agree  that  the  sale  Itself,  as  distin- 
^Ished  from  the  mere  executory  contract 
nade  Id  contemplation  thereof,  shall  be  of  a 
vliolly  internal  and  domestic  nature,  having 
lo  interstate  commerce  feature  about  It?  A 
customer  has,  of  course,  a  constitutional 
Iglit  not  only  to  agree  to  buy,  but  through 
lis  carrier  agent  to  actually  buy,  goods  the 
,ltus  of  which  is  to  continue  at  the  home  of 
be  manufacturer  until  the  sale  Is  consum 
anted  there;  and  upon  the  exercise  1:^  the 
•ustomer  of  this  privilege  no  restriction  could 
>e  lawfully  Imposed  by  the  state  In  which 
le  resided.  Scott  v.  Donald,  16S  U.  S.  58, 
7  Sup.  Ct  265.  41  L.  Ed.  632;  Vance  v.  W. 
V.  Vandercook  Co.,  170  U.  S.  438,  10  Sup.  Ct. 
.-74.  42  L.  Ed.  1100.  Suppose,  however,  the 
ustomer  does  not  choose  to  exercise  this 
Igbt  but  on  the  contrary,  declines  to  even 
^ree  to  purcbase  save  upon  the  express  stlp- 
■latlon  that  the  goods  shall  be  brought  into 
he  state  by  the  manufacturer,  and  then,  and 
.ot  until  thea,  really  sold.  In  that  event, 
be  customer  would  be  in  no  wise  concerned 
a  to  the  methods  employed  by  the  manufac- 
arer  In  order  to  meet  his  obligation  to  thus 
ITect  a  change  In  the  situs  of  the  goods  be- 
3re  calliiME  upon  the  former  to  actually  pur- 


chase the  same;  and  If  the  manufacturer,  as 
a  matter  ot  personal  omvailence  to  himself, 
should  enter  Into  an  Independent  contract  of 
carrli^  with  a  common  carrier,  whereby  It 
acted  as  hla  agent  in  bringing  the  goods  to 
the  point  agreed  on  as  that  where  the  sale 
should  take  place,  this  aur^  could  not  have 
the  effect  ot  Introdndiw  an  Interstate  com- 
merce feature  into  the  transaction.  In 
Brawn  T.  Houston,  114  TT.  B.  623,  6  Sup.  Ot 
1091,  29  L.  Ed.  2B7,  It  was  held  that:  "Coal 
mined  in  Penm^lvanla,  and  sent  by  water  to 
Kew  Orleans,  to  he  aold  in  open  maAet  there 
on  account  of  the  owners  In  Pennsylvania, 
b^mea  intermingled,  on  arrival  there,  with 
the  general  j/roperty  In  the  state  of  Louisi- 
ana, and  is  subject  to  taxation  under  gen- 
eral laws  of  that  state,  although  it  may  be. 
after  arrival,  sold  from  the  vessd  on  which 
the  transportation  was  made,  and  without  be- 
ing landed,  and  for  the  purpose  of  being 
taken  out  of  the  country  on  a  vessel  bound 
to  a  foreign  port"  This  decision  was  based 
upon  the  doctrine  announced  In  Woodruff  v. 
Parham,  supra,  to  the  effect  that  goods  ship- 
ped from  one  state  into  another  for  the  pur- 
pose of  sale  become  Immediately  8til*Ject  to 
taxation  by  the  latter  state,  notwithstanding 
they  belong  to  a  nonresident  Importer  en- 
gaged In  interstate  commerce.  See,  also,  In 
this  connection,  Coe  v.  Enrol,  116  U.  S.  517.  6 
Sup.  Ct.  475,  29  L.  Ed.  715.  The  theory  upon 
which  It  Is  held  that  an  occupation  tax  some- 
times operates  as  an  unwarranted  interfer- 
ence with  Interstate  commerce  when  laid 
upon  a  nonresident  merchant  or  manufac- 
turer Is  that  "a  license  tax  required  for  the 
sale  of  goods  is,  in  effect  a  tax  upon  the 
goods  themselves."  Welton  v.  Missouri,  91 
U.  S.  275,  23  L.  Ed.  347.  Or,  as  was  said  in 
Machine  Co.  v.  Gage,  100  U.  S.  678,  25  L. 
Ed.  754.  "a  tax  for  a  license  to  sell  goods  is. 
In  effect  a  tax  on  the  goods  authorized  to  be 
sold."  When  applied  to  a  commercial  drum- 
mer, who  merely  "sells  goods  by  sample." 
the  goods  being  at  the  time  In  the  hands  of 
a  nonresident  principal,  there  is  much  force 
In  the  argument  that  as  the  state  in  which 
the  drummer  solicits  orders  has  no  jurisdic- 
tion over  the  goods  themselves,  and  cannot 
impose  any  direct  tax  upon  them  before  they 
are  shipped  within  its  borders,  the  state  has 
no  power  to  lay  an  indirect  tax  upon  them 
by  resorting  to  the  expedient  of  requiring  the 
drummer  to  pay  a  license  fee  for  the  privi- 
lege of  pursuing  a  calling  which  is  a  legiti- 
mate, and  oftentimes  necessary,  incident  to 
commercial  dealings  between  residents  of  dif- 
ferent states.  But  the  argument  necessarily 
loses  Its  force  when,  as  in  the  present  case, 
the  goods,  before  delivery  to  the  customer, 
are  shipped  into  the  state  with  a  view  to 
consummating  the  executory  contract  of  sale. 
We  see  no  reason  why.  as  soon  as  the  ship- 
ment Is  complete,  and  the  goods  turned  over 
to  an  agent  of  the  shipper,  they  may  not  be 
immediately  subjected  to  a  direct  tax,  irre- 
spective of  the  fact  that  a  resident  customer 
had  previously  been  found  who  was  willing 
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a  direct  tax  could  be  laid  on  the  goods  while 
yet  In  tbe  poaseaslon  of  the  Blilppa  or  his 
iventi  the  atate  could,  by  Imposlnc  a  tax 
iqwn  tbe  ptlrilege  ot  couumiDatliif  tbe  sale 
of  tbe  goods,  reacb  tbem  indirectly.  Tbe  fol- 
lowins  extract  taken  from  the  iqiinlon  de- 
Uvered  by  Mr.  Jasdee  Field  In  Welton's 
Case,  aeema  to  bear  na  oat  In  tbe  conclusion 
just  stated:  "Tbe  genaral  power  <tf  tbe  state 
to  impose  taxes  In  tiie  way  of  llcoues  upon 
all  pursuits  and  occiqiatloai  within  Ha  11m- 
Ita  Is  admitted,  but,  like  all  other  poweca, 
must  be  exercised  in  subordination  to  tbe 
reqnlrementa  of  tbe  federal  constitntlim. 
Where  tbe  business  or  occupation  consists  In 
tbe  sale  of  goods,  flie  license  tax  required  for 
Ita  pnrsnlt  is,  in  effect,  a  tax  cq^on  the  goods 
theoaselvea  If  such  a  tax  be  within  the 
power  of  the  state  to  levy.  It  matters  not 
whether  it  be  raleed  directiy  from  the  gooda, 
ac  Inulreetly  from  them  tbrongh  the  Ucmae 
to  tiie  dealer,  but,  If  such  tax  conflict  with 
any  power  rested  In  congiesa  by  the  constl- 
tntlon  of  the  United  States,  it  will  not  be 
any  tbe  leaa  Inralid  becanae  mforced  through 
the  form  of  a  personal  bcense."  It  Is  true 
that  In  Bowman  t.  Ballway  Oa,  125  U.  & 

406,  8  Sup.  ct  esa,  io62,  81  li.  md.  Toa 

the  rerlewli^  court  took  occasion  to  present 
tbe  qntere  '*wbetber  the  right  of  transporta- 
tion of  an  article  of  commerce  from  one 
etate  to  another  Includes  by  necessary  Im- 
plication the  right  of  tbe  consignee  to  sell  It 
In  unbroken  packages  at  the  place  where  the 
transportation  terminates."  Bat  this  doubt 
was  suggested  with  reference  to  tbe  right  of 
a  state.  In  tbe  exercise  of  its  police  powers, 
to  forbid  common  carriers  from  bringing  'in- 
toxicating liquors  Into  the  state  from  any 
other  state"  without  first  complying  with 
certain  prescribed  regulations.  We  are  also 
aware  that  It  was  subsequently  held,  in 
Lelsy  V.  Hardin,  1S6  U.  S.  100,  10  Sup.  Ct. 
681,  34  L.  Ed.  128,  that  "a  statute  of  a  state 
prohibiting  the  sale  of  any  Intoxicating  liq- 
uors, except"  for  medicinal  and  other  like 
purposes,  was,  "as  applied  to  a  sale  by  the 
Importer,  and  In  the  original  packages  or 
kegs,  unbroken  and  unopened,  of  such  Uquori 
manufactured  In  and  brought  from  another 
state,  unconstitutional  and  Yold."  However, 
this  decision  was  put  upon  tbe  ground  that, 
in  undertaking  to  entirely  prohibit  such  sales, 
the  state  exceeded  Its  police  powers,  and  en- 
croached upon  the  exclusive  right  vested  In 
congress  to  r^ulate  Interstate  commerce. 
That  congreea  may  Itself  Impose  reBtrlctions 
upon,  or  entirely  prohibit.  Interstate  traffic 
in  Injurious  commodities,  was  recognized  in 
Eahrer'B  Case,  140  U.  S.  640.  11  Sup.  Ct,  865, 
S6  L.  Ed.  572.  The  decision  in  Plumley  t. 
Massachusetts,  155  U.  S.  461,  15  Sup.  Ct.  154, 
89  L.  Ed.  223,  Is  authority  for  the  proposi- 
tion that  a  state  has  tbe  power  to  prohibit 
the  sale  "of  oleomargarine  artificially  colored 
ao  as  to  cause  it  to  look  like  yellow  bntter," 


ufactured  in  and  brongbt  from  a  sister  attte. 
But  when.  In  SchoUoiberger  t.  Peiiii«ylT» 
nla.  171  U.  8.  1, 18  Sop.  Ct.  767,  4S  L.  Bd.  48^ 
the  question  arose  whether  oleomargaxhw 
couid  "be  wholly  excluded  from  bnportstkM 
Into  a  Btate  from  anotiia  state  wb«re  it  was 
manufactured'*  upon  the  idea  tliat  It  was  •> 
Injurious  commodity,  the  court  reiterated  Its 
ruling  made  In  Leicv  r.  Hardin,  dted  n'bon. 
and  held  that  an  ImpOTto:  bad  a  right  to  adl 
tblB  commodity  in  original  packages,  wheth- 
er the  same  were  "suitable  for  retail  trade  or 
not,"  and  Irrespective  of  the  question  whethr 
er  a  consumer  or  a  wholesale  dealer  beeam» 
the  purchaser. 

In  referring  to  these  sereral  adjndiea- 
tlons  concerning  tbe  limits  within  wbfidi  a 
state  may  ivoperly  exercise  its  police  pow- 
ers we  are  not  as  we  have  alreac^  indicat- 
ed, to  be  tmderstood  as  entertaining  the 
opinion  that  any  one  of  them  has  any  bear- 
ing whaterer  upon  the  case  at  bar.  As  nut- 
tar  of  fact,  we  think  directly  to  the  con- 
trary; and,  as  erldencing  the  correctnns 
of  our  conclu8i<ni  that  tbe  supreme  court  of 
the  United  States  has  nsrer  departed  from 
tiie  doctrine  that  the  taxing  power  of  a  atate 
Is  coextensive  with  Its  Jurisdiction  orer 
property  of  a  nonresident  brought  within  its 
borders,  we  confidently  cite  Transit  Co.  t. 
Hall,  174  U.  S.  70,  18  Sup.  Ct  509.  43  L 
Ed.  880,  wherein  it  was  held  that  a  state 
could  lawfully  Impose  a  revenue  tax  upon 
transient  railway  cars,  notvrltbstandlns  "tbe 
fact  that  such  cars  were  employed  as  vehi- 
cles of  transportation  in  the  interchange  of 
interstate  commerce,"  and  paid  <HiIy  casual 
visits  to  the  state  In  tbe  course  of  extended 
peregrinations  covering  this  entire  country. 
Our  real  purpose  In  calling  attention  to 
what  that  court  has  said  in  regard  to  tbe 
right  of  an  importer  to  sell  his  goods  In  the 
original  packages  In  which  they  were  ship- 
ped Is  (1)  to  point  out  that  he  Is  not  exempt 
from  taxation  upon  such  goods,  and  (2) 
to  present  the  argument  that  even  were  this 
otherwise,  Pettlgrew  could  rightly  claim  no 
Immunity  from  taxation,  for  the  reason  that 
he  did  not  attempt  to  dispose  of  goods  lo 
the  original  packages  In  which  they  were 
shipped  to  htm,  but  in  every  Instance  broke 
such  packages,  and  peddled  the  contents 
thereof  among  his  customers.  We  use  tbe 
term  "peddled"  advisedly.  From  a  purely 
legal  standpoint  at  least  be  was  a  peddler: 
for,  in  view  of  tbe  definition  which  our 
Code  gives  to  one  of  his  vocation.  It  can 
matter  little  whether  an  itinerant  trader 
carries  along  with  him  a  "pack,  and  makes 
Immediate  delivery  of  his  wares  to  cnstom- 
ers,"  or  merely  "sells  by  sample,**  and  waits 
a  day,  a  week,  or  longer,  before  freighting 
himself  with  goods,  and  undertaking  to  SU 
the  orders  he  had  previously  procured  by 
bis  bouse  to  house  canvass.  In  this  connec- 
tion, see  Range  Ca  v.  Johnson,  84  Qa.  7G& 


Ject  taeieln  dealt  with  has  been  under  dlB- 
cuBsioo  do  we  find  anything  which  mili- 
tates against  the  views  we  have  above  ex* 
preased.  We  will  tbentwe  presnit  but  a 
brief  review  of  them.  In  the  case  just  cit- 
ed a  foreign  corporation  and  Its  traveling 
agent.  Lee^  joined  In  an  equitable  petition 
to  enjoin  the  enforcement  against  them  of 
certain  executions  levied  ui>on  their  prop- 
erty. The  controlling  question  presented 
was  whether  or  not  Lee  was  liable  for  the 
pf^ment  of  a  license  tax  Imposed  upon  ped- 
dlers. He  did  no  more  than  exhibit  a  sam- 
ple and  take  orders  for  goods,  and  accord- 
ingly. In  deference  to  previous  r^lngs  an- 
nounced by  the  federal  Judiciary  which 
were  authoritative,  tills  court  held  that 
Lee's  calling  was  exempt  from  a  license  tax. 
It  l8  perhaps  Inferable  from  the  facts  ap- 
pearing In  that  case  that,  after  he  forwarded 
to  the  company  at  St  Louis  such  orders  as 
he  procured,  It  there  filled  the  wane,  and 
then  shipped  the  goods  to  other  agents  In 
Georgia  for  delivery  to  the  purchasers,  the 
goods  sometimes  being  stored  In  warehouses 
located  In  this  state  until  Buch  delivery 
could  be  made.  But  no  question  was  raised 
OS  to  the  right  of  these  agents  to  thus  make 
delivery,  nor  could  Lee^s  right  to  pursue  his 
InofFensIve  "Interstate  commerce"  calling 
without  paying  a  license  fee  be  In  any  wise 
affected  by  what  they  did  or  failed  to  do. 
For  aught  that  was  disclosed,  they  complied 
with  the  law  as  to  tfUcing  out  licenses.  If 
not.  the  executions  should  have  been  direct- 
ed against  them,  not  against  Lee  or  the  com- 
pany Itself,  It  not  being  a  "peddler,"  with- 
in the  meantog  of  the  statute  under  consid- 
eration. Bad  Lee  been  criminally  prosecuted 
on  the  charge  of  confederating  with  other 
agents  of  the  company  with  a  view  to 
evading  the  laws  of  this  state  and  enabling 
them  to  carry  on  the  business  in  which  they 
were  engaged  without  paying  a  license  tax, 
it  may  be  taken  for  granted  that  this  court 
would  not  have  confined  Itself  to  the  ]n< 
qnlry  whether  or  not  his  vocation  was  one 
upon  whi<di  a  license  tax  could  lawfully  be 
imposed.  See  Duncan  v.  State,  105  Ga.  457. 
30  3.  E.  7^.  What  has  Just  been  said  also 
applies  to  McClelland's  Case,  96  Ga.  749. 
22  8.  B.  329.  It  there  appeared  that  It  was 
sometimes  the  practice  of  the  company 
which  he  represented,  when  It  had  several 
purchasers  at  one  point  to  send  the  goods 
to  one  customer,  and  notify  "the  others  to 
call  on  that  one  tor  them,  allowing  him 
fifteen  cents  per  package  for  delivery." 
McClelland  was  a  traveling  salesman,  and 
did  not  himself  attempt  to  deliver  the  goods 
for  which  be  solicited  orders.  He  was  pros- 
ecuted on  the  cha^e  of  falling  to  take  out 
a  license,  and  therefore  the  only  question 
presented  was  whether  or  not  he  should 
have  done  so.  In  the  case  of  Manufacturing 
Co.  V.  Wright  97  Ga.  114.  25  S.  E.  249,  35 
L.  a  A.  497,  It  was  held  that:   "A  specific 


ticular  business  is  not  violative  of  pan^ 
graph  3,  §  8.  art  1,  of  the  constitution  of  th» 
United  States,  oa  betaig  an  Interference  on 
the  part  of  the  state  with  oHmmerce  b» 
tween  the  several  states,  whoe  the  prop- 
erty employed  In  such  Inislnras  liaa  been 
brought  Into  this  state,  and  has  itself  be- 
come subject  to  taxation  therein."  In  sup- 
port of  this  ruling  the  writer  ventured  to 
sucnrest  (pages  122,  123,  97  Oa.,  page  262. 
25  S.  B.,  and  page  501,  3G  L.  R.  A.)  that 
as  the  property  Itself  was  within  the  state's 
Jurisdiction,  and  subject  to  a  direct  tax, 
"upon  principle  the  bualness  of  selling  it 
£was]  alike  taxable  In  that  Jurisdiction." 
It  appeared  in  the  case  of  Walton  v.  Ollar 
Council,  104  Ga.  757,  ao  a  B.  964,  that  the 
plalntUfs  were  *'pem»u  eigaged  on  their 
own  account  In  a  *comm«cIal  street  brolt 
erage  business,*  In  the  course  of  which  tbof 
[took]  ovders  for  goods  to  be  filled  by  n<mr 
reiddent  dealraa,"  who  were  regular  "cor- 
respondente,"  and  with  whom  the  plaintiffs 
had  large  commercial  dealings;  and,  npui 
the  authority  of  Fleklen  v.  Taxing  Dlst, 
145  U.  S.  1,  12  Sup.  Ot  810,  86  L.  Ed.  001, 
we  hrid  that  they  wwe  not  exempt  from  a 
municipal  tax  Imposed  upon  the  class  of 
brokers  to  which  they  belonged.  In  Price 
Co.  V.  City  of  Atlanta,  105  Ga.  868,  81  & 
B.  619,  there  was  'Evidence  fairly  warrant- 
ing a  finding  that  goods  manufactured  in 
another  stete  were  shipped  in  large  qvan- 
ttties  to  a  warehouse  located  In  this  state, 
and  at  that- point  divided  and  distrlbnted 
among  a  number  of  customers,  who,  after 
such  shipment  had  purchased  different  ar- 
ticles of  these  goods  from  a  person  going 
from  house  to  bouse  in  a  given  city  in  this 
state,  exhibiting  samples  and  taking  orders, 
which  were  then  filled  from  such  warehouse 
or  distributing  point"  It  was  accordingly 
held  that  "the  sales  so  made  did  not  in  any 
sense  constitute  Interstate  commerce,  and 
the  person  so  selling  became  liable  to  a  11- 
cenae  tex  as  a  canvasser."  Precisely  the 
same  doctrine  was  also  applied  in  Duncan's 
Case.  105  Ga.  457.  30  S.  E.  755.  and  It  was 
further  ruled  that:  "When  one  person 
travels  through  the  country  as  an  itinerant 
exhibiting  samples  of  goods  and  taking  or- 
ders for  goods  of  like  character,  and  another 
follows  in  his  wake,  delivering  the  goods 
thus  sold,  both  should  he  regarded  as  ped- 
dlers when  it  appears  that  tbe  business 
was  thus  conducted  In  pursuance  of  a 
scheme  to  evade  the  law  of  this  state  re- 
quiring peddlers  to  register  and  pay  taxes." 
The  question  herein  dealt  with  was  Inci- 
dentally involved  In  Chrystal  v.  Mayor,  etc., 
108  Ga.  27,  33  S.  E.  810,  but  as  it  was  not 
necessary  In  that  case  to  pass  upon  this 
precise  point  no  ruling  thereon  was  made. 
There  it  appeared  that  the  Chicago  Portrait 
Company  was  conducting  in  this  state, 
through  agents,  its  business  of  taking  or- 
ders for  portralte  and  selling  picture  frames. 


of  the  portraits  ordered,  delivered  the  same 
to  cuatomers  and  made  collections.  To  each 
cnatomer  was  given  the  privilege  of  "select- 
ing and  purchasing  from"  the  company's 
agents  In  this  state  "a  suitable  frame  for 
every  p<»trait  from  a  stock  of  frames  ship- 
ped to  Georgia  for  this  purpose."  but  no 
customer  obligated  himself  to  purchase  a 
frame,  or  was  called  upon  to  do  s(^  until 
delivery  of  the  portrait  ordered  by  him  was 
made.  We  tiierefore  held  that,  in  so  fat 
as  the  *'8ale  of  the  frames"  was  concerned, 
this  was  "a  Georgia  business,  pure  and 
simple,"  with  "no  Interstate  feature."  On 
tiie  argument  here  counsel  for  the  plalntlfta 
In  error  relied  mainly  on  the  decision  of  the 
supreme  court  ot  Louisiana  in  the  case  of 
HcClellan  v.  Pettlgrew,  44  La.  Ann.  856.  10 
South.  853,  ttie  facts  of  which  were  some- 
what similar  to  those  of  the  case  at  bar, 
wherein  that  court  held  that  wh«e  goods 
belonging  to  a  nonresident  are  not  within 
the  state  at  the  time  his  agent  solldts  or- 
ders therefor,  and  are  subsequently  shipped 
direct  to  such  agent  merely  for  the  pur> 
pose  of  filling  th^  orders  procured  by  him, 
"It  Is  immaterial  whether  the  sale  Is  per- 
fected by  delivery"  In  that  state.  We  can- 
not, however,  regard  this  decision  as  even 
persuasive  authority,  for  it  was  based  whol- 
ly on  what  we  conceive  to  be  an  entire  mis- 
conception of  the  rulings  of  the  supreme 
court  of  the  United  States  in  Machine  Co. 
V.  Gage  and  Bobbins  v.  Taxing  Dlst,  supra, 
and  no  argummt  whatever  was  advanced 
to  show  that  it  Is  sound  upon  principle. 
We  do  not  think  it  is.  On  the  contrary,  It 
appears  very  plain  to  us  that,  when  a  travel- 
ing salesman  so  far  departs  from  the  voca- 
tion ordinarily  pursued  by  a  commercial 
traveler  as  to  actually  vend  the  goods  for 
which  he  solicits  orders,  he  ceases  to  be  a 
mere  "drummer"  In  the  sense  In  which  that 
term  Is  used  by  Mr.  Justice  Bradley  In 
Bobbins'  Case.  We  so  hold  upon  principle, 
for  not  until  further  light  on  the  subject  Is 
shed  by  the  federal  supreme  court  can  we 
hope  to  better  reflect  its  views  than  by  as- 
suming, as  we  do,  that  Its  decisions  were  In- 
tended to  be  construed  with  reference  to  the 
controlling  facts  upon  which  the  same  were 
based. 

2.  The  ruling  announced  In  the  preceding 
division  of  this  opinion  disposes  of  the  case 
in  so  far  as  Pettiffrew,  "the  uncommercial 
traveler"  of  the  Racine  Iron  Company,  Is 
concerned.  Of  course,  property  belonging 
to  that  company  is  not  subject  to  levy  and 
sale  under  an  execution  issued  n^ntnst  Its 
agent,  It  not  being  Itself  liable  for  the  pay- 
ment of  bis  license  tax.  Range  Co.  v.  John- 
son. 84  Ga.  754,  11  S.  B.  233,  8  L.,  R.  A. 
273;  Bohannon  v.  Range  Co.  (Ga.)  36  S.  B. 
907.  But  It  by  no  means  follows  that  there 
was  -iny  occasion  for  granting  the  extraor- 
dinary equitable  relief  which  the  company 


fftilure  to  comply  with  the  laws  of  tbls 
state.  Assuming  that  the  property  levied 
on  realty  b^n^,  not  to  him,  but  to  fall 
principal,  it  should  have  Interposed  a.  claim. 
Having,  under  section  899  of  the  Politick 
Code,  a  clear  statutory  right  to  do  so.  it  bad 
no  need  whatever  for  an  Injunction.  Judg- 
ment affirmed.  All  the  Justices  concurring. 


CABMIGHAEL  v.  STATO. 
(Supreme  Court  of  Georgia.   Aug.  7,  1000:) 

CRXUINAL  LAW— RBTIEW— NBWLT-DISCOT- 

BRBO  EVIDEn^CB. 

1.  The  supreme  court  will  not  pass  upon  aa- 
sigrnments  of  error  requiring  a  consideration  of 
evideDce,  when  what  purports  to  be  a  briel 
thereof  is  in  no  sense  a  brief,  but  a  full  re- 
port of  the  examination  of  witnesses,  embradnc 
to  a  substantial  extent  palpably  needless  ana 
Irrelevant  matter. 

2.  Newly-discovered  evidence,  the  only  effect 
of  whidi.  If  believed,  would  be  to  show  that  « 
witness  sworn  at  the  trial  afterwards  made 
etatements  conflicting  with  hia  testimony,  af- 
fords no  cause  for  revwsing  a  judgment  deaj- 
Ing  a  new  trial. 

(Syllabos  by  the  Court) 

Error  from  superior  court,  Carroll  coun- 
ty; S»  W.  Harris.  Judge. 

Walter  Carmichael  was  convicted  of  bur^ 
glary,  and  brings  error.  Affirmed. 

FelU  N.  Cobb.  B.  B.  Merrea  and  J.  L. 
Cobb,  for  plaintiff  in  error.  T.  A.  Atkinson. 
Sol.  Gen.,  for  the  State. 

LUMPKIN,  P.  J.  The  plaintiff  In  error 
was  in  the  superior  court  of  Carroll  county 
convicted  of  bui^lary,  and  excepted  to  a 
Judgment  overruling  a  motion  for  a  new  trial. 
The  motion  contains  the  general  grounds, 
and  also  a  ground  based  on  newly-discovered 
evidence. 

1.  The  document  purporting  to  be  a  brief 
of  the  evld^ce  consists  of  a  full  stenographic 
report  of  the  examination  of  the  witness  in- 
troduced at  the  trial.  It  is  In  dialogue  form, 
and  sets  forth  much  Irrelevant  matt^.  BveB 
a  casual  Inspection  of  It  shows  that  there 
was  no  attempt  whatever  to  condense  <x 
brief  the  testimony  as  the  law  requires.  Thii 
court  will  not,  therefore,  undertake  to  pass 
upon  the  assignments  contained  In  the  mo- 
tion that  the  verdict  Is  contrary  to  evidence 
and  la  decidedly  and  strongly  against  the 
weight  of  the  evidence.  Mining  Co.  v. 
Brown,  107  Ga.  261.  33  S.  E.  73;  Price  v. 
High,  108  Ga.  145.  33  S.  E.  056.  and  cases 
cited. 

2.  The  newly-discovered  evidence  merel; 
tended  to  show  that  a  witness  sworn  at  the 
trial  In  behair  of  the  state  afterwards  made 
statements  conflicting  with  hla  sworn  testi- 
mony. ConsequenUy  the  ground  of  the  mo- 
tion relating  to  this  matter  is,  under  repented 
rulings  ot  this  court,  without  merit  here. 
Judgment  affirmed. 


SAUE  T.  ATLANTA  BAPID-TBANSIT  CO. 
^oiweiDe  Court  of  Georgia.   Aug.  7,  1900.) 

STRKBT  RAILROADS-GROSSING  OTHER  ROADS 
—ADDITIONAL  SERVITUDE— CONDBMNA- 
TION  PROCEEDlNOa. 

1.  Even  if  the  proTisiona  of  Ot.  Code,  S  221ft, 
are  applicable  to  the  crossing  h7  a  street  rail- 
road of  mar  other  railroad,  the  phrase,  "here- 
tofore or  hereafter  chartered  by  the  legislature 
of  thia  state,*'  embraces  a  street-railroad  com- 
pany whose  charter,  though  granted  by  the 
secretary  of  state,  has  been  confirmed  and  made 
Talid  by  an  act  of  the  general  assembly.  A 
company  haviitg  such  a  charter  may  properly 
be  termed  one  ^'chartered  by  the  legislature.'* 

2.  No  new  harden  or  servitude  ia  imposed  up- 
on a  public  street  or  highway  hy  construoting 
and  operating  therein  a  street  railway  for  the 
transportation  of  passengers,  the  cara  of  which 
are  Dropelled  by  electric  power. 

3.  That  a  street-railway  company  has,  under 
its  charter,  authority  to  use  steam  aa  well  aa 
electricity  as  a  motive  power,  is  a  .matter  of 
no  consequence  in  testing  its  right  in  a  given 
instance  to  croaa  a  railway  on  a  street  under 
a  municipal  graDt  restricting  the  company  to 
the  use  of  electric  power,  and  where  it  is  not 
aeeking  to  employ  steam  power. 

4.  A  railroad  corporation  which  is  permitted 
to  construct  its  tracks  across  an  existing  city 
atreet  or  public  road  does  so  subject  to  the  con- 
dition that  it  must  sabmit  to  the  Increased  in- 
convenience to  it  which  may  result  from  the 
growth  and  development  of  the  city  or  country, 
and  the  consequent  increase  of  travd  in  the 
naual  methods  along  such  street  or  road. 

0.  A  company  owning  and  operating  a  street 
railway  of  the  character  above  indicated  may, 
under  the  permission  of  the  proper  municipal  or 
county  authorities,  constract  its  lines  acroaa 
the  track  of  a  steam-railroad  company,  and  use 
the  same,  without  instituting  condemnation  pro- 
ceedings, or  bdng  required  to  pay  damage*. 

(Syllabufl  by  the  Court.) 

Error  from  superior  court,  Fulton  county; 
J.  H.  Lumpkin,  Judge. 

Actions  by  the  Southern  Railway  Com- 
p&nj  against  the  Atlanta  Railway  &  Power 
Company  and  the  Atlanta  Rapid- Transit 
Company.  From  Judgments  dissolving  the 
Injunction,  ^Intlfl  In  both  cases  brings  error. 
Affirmed. 

Dorsey,  Brewstw  &  Howell  and  H.  A. 
Al^muder,  for  plaintiff  In  error.  Goodwin  & 
Hallman,  John  L.  Hopkins  Ac  Sons,  Rosser 
&  Carter,  King  &  Spalding,  and  Brandon  & 
Arkwright.  for  defendants  in  error. 

LEWIS,  J.  The  Southern  Railway  Com- 
pany brought  suit  In  the  superior  court  of 
Fulton  county  against  tbe  Atlanta  Railway 
&  Power  Company  and  the  Atlanta  Rapid- 
Transit  Company,  corporations  owning  and 
operating  lines  of  street  railway  in  Fnlton 
county,  and  In  the  city  of  Atlanta.  Tbe  pe- 
tlon.  In  substance,  alleged  that  plaintiff  was 
in  possession  of,  owned,  and  operated  two 
lines  of  railroad,  among  others,  leading  from 
the  city  of  Atlanta  in  a  southeasterly  direc- 
tion, one  running  to  the  town  of  Ft  Valley,  in 
said  state,  and  the  other  to  the  city  of  Bruns- 
wick, Ga.,  and  each  ran  through  Fulton 
county,  and  crossed  what  la  known  as  the 


Fulton.  In  tbe  transaction  of  its  business  it 
was  obliged  to  mn  and  does  run  across  said 
McDonough  public  road  upon  tbe  lines  of  Its 
railway  a  great  many  passenger  and  freight 
tmtns  erery  day,  and  this  renders  Hraider- 
son's  crossing  an  exceedingly  dangerous  and 
hazardous  one.  It  alleges  tliat  the  Atlanta 
Railway  ft  Power  Company,  owning  and  op- 
erating a  system  of  street  railways  in  the 
city  of  Atlaato  and  Fnlton  county,  was  pre- 
paring and  intendiiv  to  lay  Its  tracks  acrosa 
.the  line  of  plaintiff's  railroad  at  Hendenon's 
crossing  on  the  McDonough  road;  that  It  bad 
prepared  everything  for  this  purpose,  and  It 
would  be  accomplished  unless  «Jolned  from 
so  doing.  To  permit  this,  It  was  charged, 
would  render  the  use  of  tbe  public  crossing 
a  constant  menace  of  danger  to  the  travellni; 
public,  and  would  at  the  same  time  do  peti- 
tioner an  irreparable  Injury  in  retarding  tbe 
work  and  business  in  which  it  was  engaged; 
would  cause  Irreparable  and  perpetual  dam- 
age to  petitioner,  resulting  in  delay  to  Its 
business,  and  In  ao^ents  to  both  persons 
and  pn^raty  wUle  crossing  at  said  pirint  It 
was  charged  that  the  Atlanta  Railway  ft 
Power  ComiMuiy  vraa  operating  its  atreet  rail- 
wi^  and  proposing  to  cross  plaintiff's  track 
by  virtue  of  a  cntlflcate  of  tbe  secretary  of 
state  Issued  aa  May  16,  1891.  which  certlft- 
cate  was  affirmed  by  the  legislature  on  Au- 
gust 81,  1691,  ana  denies  tbe  power  and  au- 
thority of  tbe  defendant,  under  Its  charter 
and  under  the  law  by  which  It  is  operating, 
to  cross  the  track  at  a  grade  level  without 
its  consent;  that  the  purpose  to  cross  thv 
track  would  be  consummated  unless  it  is  re- 
strained by  the  court;  and  plaintiff  prayed 
for  an  injunction  restraining  defendant  from 
In  any  manner  laying  its  track  across  the 
lines  of  railroad  of  petitioner  at  Henderson's 
crossing.  In  tbe  coonty  of  Fulton.  Vpaa  this 
petition  a  temporary  restraining  order  was 
granted  by  the  court.  An  amendment  was 
added  to  the  petition  to  the  effect  that  the 
Atlanta  Railway  &  Power  Company  was  char- 
tered by  the  secretary  of  state,  and  not  by  the 
legislature,  and  that  the  general  law  of  the 
state  regulating  the  crossing  by  one  railroad 
of  the  track  of  another,  as  emlx>died  In  Civ. 
Code,  S  2219,  restricts  the  right  of  crossing 
the  track  of  another  railroad  to  those  rail- 
road companies  which  are  chartered  by  the 
legislature,  and  that  therefore,  defendant  Is 
forbiddm  by  law  from  crossing  tbe  track  of 
petitioner.  Tbe  right  of  plalntiCt  to  cross 
McDonough  road  constitutes  an  easement  of 
inestimable  value  vested  In  petitioner,  and 
that  as  tbe  owner  of  such  easement,  It  has 
a  right  to  operate  its  road  on  said  crossing, 
free  from  any  hindrance  or  molestation  what- 
ever, save  such  as  Is  incident  to  the  ordinary 
use  of  said  road  by  tbe  public.  The  petition- 
er then  specifies  the  damages  which  would 
result  to  plaintiff  by  Increased  delay  of  Its 
buBinesa,  wear  and  tear  of  lu  machinery. 


the  facts  set  op  therein  as  to  Henderaon's 
crasalng  being  dang^ns  and  hanrdoiu,  as 
alleged.  So  far  aa  any  danger  la  concerned. 
It  la  caused  by  plaintiff's  trains  and  traffic 
crossing  over  a  public  highway  which  existed 
85  or  40  years  prior  to  the  building  of  its  rail- 
road. Defendant  chiims  a  rigut  to  cross  the 
track  under  and  by  rirtue  of  the  prorisiona 
of  its  charter,  granted  In  the  first  instance 
by  the  secretary  of  state  on  May  16.  1891,  In 
compliance  with  the  general  law  for  the  in- 
corporation of  railroads,  approved  September. 
27,  1881,  and  subsequently  confirmed  by 
chapter  343,  Laws  Ga.  1880-81,  p.  169,  ap- 
proved August  31, 1891.  It  denies  paragraph 
8  of  the  petition,  and  says  the  language  quot- 
ed In  that  paragraph  from  the  act  therein  re- 
ferred to  was  not  In  force  on  May  16,  1891, 
when  it  was  first  Incorporated,  nor  on  Au- 
gust 31,  1891,  when  its  charter  was  confirm- 
ed by  the  general  assembly  of  Georgia,  It 
denied  that  Ita  crossing  plaintiff's  road  wlU 
have  the  effect  of  adding  to  the  dangerous 
condition  of  the  crossing;  alleges  it  will  only 
have  the  effect  of  diverting  the  travel  on 
said  highway  from  private  Tehicles  and  per- 
sons traveling  on  foot  and  horseback  to  and 
upon  its  cars,  and,  as  a  matter  of  fact,  the 
result  wtU  be  to  largely  minimise  the  chances 
for  accidents;  and  that  the  building  of  Its 
street  railway  on  said  public  road  will  not 
create  any  additional  burden  upon  said  rail- 
way, and  none  upon  said  public  road.  It  bas 
a  legal  right  to  cross  plaintiff's  tracks  with 
Its  street  railway  at  grade  level  along  and 
upon  said  McDonough  road*  at  Henderson's 
croasing.  Defendant  prays  that  plaintiff  be 
enjoined  and  restrained  from  Interfering  with 
it  in  the  construction  of  Ita  railway  on  said 
public  road  at  Henderson's  crossing,  and  that 
the  temporary  restraining  order  granted 
against  the  defendant  be  dissolved.  The  an- 
swer, aa  amended,  also  denies  the  material 
.charges  In  the  amended  petition  of  the  plain- 
tiff. A  like  petition  was  filed  by  the  South- 
em  Railway  Company  against  the  Atlanta 
Rapid-Transit  Company  to  enjoin  It  from 
crossing  Its  road  on  a  street  in  the  city  of 
Atlanta.  It  appears  that  this  road  procured 
a  franchise  from  the  city  of  Atlanta  to  con- 
struct and  operate  Its  line  along  Decatur 
street  and  across  the  traclis  of  plaintiff  to 
the  city  limits.  Both  these  street  railways 
procured  like  franchises  from  proper  authorl- 
tlea  to  operate  their  railroads  in  Atlanta,  and 
beyond  the  limits  of  the  city  of  Atlanta  to  the 
city  of  Decatur.  It  was  conceded  that  the 
Issues  in  these  two  cases  were  practically  the 
same;  the  only  difference  being  that  the  At- 
lanta Rapid-Transit  Company  also  had  in  Its 
charter  the  power  to  use  steam,  but  the  city 
conferred  upon  It  only  the  power  to  use  elec- 
tricity, and  it  did  not  propose  to  use  any  oth- 
«r  motlTe  power  in  the  operation  of  its  road. 
After  hearing  the  evidence  f^r  i^lntiff  and 
defendants,  the  court  dokled  the  injunction 


grounds  of  &mt  alleged  are  as  follows:  0} 
Under  the  constitution  and  laws  of  G«oi^ 
private  property  cannot  be  taken  or  damngrt 
unless  Just  compensation  has  been  first  paid; 
and  the  right  of  petitioner  to  cross  Heiida<> 
son's  croaaing  was  a  valuable  property  right 
subsisting  in  It,  and  was  embraced  within  the 
term  "property"  as  osed  In  the  constltutloii; 
and  the  construction  of  the  street-railroad 
tracks  across  the  tracks  of  petitioner  was  a 
taking  and  damaging  of  petitloner'B  said  prop- 
erty right  (2)  Although  it  was  thus  prepap- 
Ing  and  threatening  to  take  and  damage  pe- 
titioner's property,  it  had  neither  paid  nor 
offered  to  pay,  nor  had  It  taken  any  steps  to 
ascertain,  the  damages  that  petitioner  would 
suffer  by  such  crossing  of  its  tracka.  (3) 
The  acts  of  the  defendant  of  building  its 
tracks  across  the  tracks  of  petitioner  without 
first  paying  Just  compensation  for  damagra 
inflicted  was  an  uulawfiil  trespass  upon  peti- 
tioner's rights,  and  without  authority  of  law. 
(4)  For  the  acta  complained  of  petitioner  was 
remediless  at  law,  and  could  receive  adequate 
relief  only  in  a  court  of  equity.  (5)  The  evi- 
dence and  pleadings  show  tbat  the  defend- 
ant, the  Atlanta  Railway  &  Power  Company, 
had  t)een  Incorporated  by  act  of  the  secretary 
of  state,  and  under  the  law  of  Georgia,  only 
those  railroad  companies  which  were  char- 
tered by  the  legislature  have  the  right  to 
cross  the  tracks  of  another  railroad  company 
at  grade.  The  same*  questions  were  raised  In 
the  case  against  the  transit  company,  except 
the  one  last  mentioned;  and  as  to  this  com- 
pany the  point  as  to  Its  charter  power  to  nse 
steam  was  insisted  upon. 

1.  One  point  made  by  the  petition  in  this 
case  against  the  Atlanta  Hallway  &  Power 
Company  Is  that  this  company,  in  the  light 
of  the  history  of  Its  charter,  has  never  been 
incorporated  by  the  legislature  of  this  state, 
but  was  incorporated  by  certificate  from  the 
secretary  of  state,  and  that,  therefore,  nnder 
Civ.  Code,  S  2219,  as  the  privilege  of  one 
railroad  company  crossli^  another  Is  only 
given  to  such  companies  as  are  chartered  by 
the  legislature  of  this  state,  this  defendant 
company  has  no  right  at  all  to  cross  plain- 
tiff's road.  We  do  not  think,  however,  that 
a  street  railroad  constructed  on  a  public 
highway,  with  consent  of  the  proper  au- 
thorities having  Jurisdiction  over  such  high- 
ways, needs  any  benefit  from  the  provisions 
of  section  2219.  Being  a  public  highway,  it 
bas,  Independently  of  that  section,  a  rif^t 
to  cross  the  tracka  of  a  railroad  crossing  the 
public  road.  Just  as  any  other  vehicle  or 
mode  of  transportation  on  such  public  road 
might  cross  the  same,  provided  it  duly  ob- 
tains a  license  from  the  proper  authoritx  tn 
charge  of  the  street  or  road  It  proposes  to 
use.  But,  even  If  the  provisions  of  section 
2219  are  applicable  to  the  crossing  by  a 
street  railway  of  any  other  railroad,  we  are 
qnlto  omfldent  that  the  pbraae,  **h««tofoz« 
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or  hereafter  chartered  bj  the  legbdatnre  of 
tills  Btate,"  embraces  a  atreet-rallroad  com- 
pany whose  charter,  though  granted  by  the 
secretary  of  state,  has  been  confirmed  or 
made  valid  by  an  act  of  the  general  assem- 
bly. While  tills  defendant  company  orig- 
inally obtained  Ita  charter  from  the  secre- 
tary of  state,  the  same  has  since  been  con- 
flrmed  by  an  act  of  the  legislature  of  August 
31,  1891  (Acts  1800-91,  p.  169).  It  Is  there- 
in declared:  "That  all  charters  heretofore 
granted  by  the  secretary  of  state  to  street 
and  suburban  railroad  companies  are  here- 
by confirmed  and  declared  to  have  bad  full 
effect  from  their  dates."  See  Aimand  v. 
Kailway  Co.,  108  Ga  423,  ^  S.  E.  6  et  seq., 
where  the  charter  powers  of  this  defendant 
company  were  thoroughly  discussed  by  this 
court,  and  where  the  act  olf  August  31, 
1801,  above  cited,  was  recognized  by  the 
court  aa  confirming  by  direct  act  of  the 
legislature  all  chartera  theretofore  granted 
by  the  secretary  of  state. 

2.  The  main  c-ontentlon  in  behalf  of  plain- 
tiff In  error  in  these  cases  is  that  the  de- 
fendants have  no  right  to  cross  its  track 
even  on  these  public  highways  without  first 
making    compensation    for    the  damages 
which  would  result  therefrom.   It  is  obliged 
to  be  conceded  that  no  such  damages  can  be 
claimed  unless  the  acts  of  the  defendants 
complained  of  would  amount  to  an  invasion 
of  some  property  right  of  the  plaintift  re- 
sulting in  Its  Injury  and  damage.   It  ap- 
pears from  the  record  that  many  years  be- 
fore plaintiff's  line  of  railway  was  con- 
structed over  the  highways  in  question  they 
had  been  in  use  for  travel  by  the  public. 
The  only  right  the  railway  company  ac- 
quired was  necessarily  simply  an  easement 
to  cross  these  highways  with  Its  lines  of 
railway,  and  to  transport  across  the  same 
its  freight  and  passengers.   It  acquired  no 
fee-simple  title  whatever  to  any  portion  of 
the  road,  but  necessarily  received  its  ease- 
ment subject  to  the  right  of  the  public  to 
continue  to  freely  use  the  highway  for 
travel.   This,  of  course,  does  not  imply  that 
the  government  authorities  having  control 
of  these  highways  cannot,  as  the  public  ex- 
igencies and  convenience  may  require,— for 
instance,  by  an  increase  of  population  in 
cities  or  towns,~add  to  the  facilities  for 
travel  over  such  roads.    These  authorities 
would  have  as  must  right  to  grant  licenses 
and  privileges  to  others  to  use  vehicles  and 
conveyances  propelled  by  different  lilnds  of 
power  for  the  purpose  of  accommodating 
the  public,  and  for  the  public  benefit,  as 
the  plaintiff  company  would  have  to  increase 
the  number  of  cars  and  engines  on  its  line 
of  railway,  and  the  frequency  of  trips  across 
these  highways,  whenever  this  would  be 
demanded  by  the  Increase  In  ita  business. 
If.  for  instance,  in  this  case.  It  shotdd  hap- 
pen that  the  present  business  of  the  plain- 
tiff company  requires  twice  bm  many  cars 
and  engines  now  as  ft  did  soon  after  Ita 
first  construction,  can  it  be  pretended  that 


either  the  county  or  the  municipal  author' 
ities  would  have  a  right  to  exact  of  It  any 
pay  for  such  further  privileges  before  they 
could  be  exercised?  Now,  If  these  electric 
car  companies  Impose  no  new  burdm  or 
servitude  upon  the  public  streets  or  high- 
ways by  constructing  and  operating  thereon 
street  railways  for  the  transportation  of 
passengers,  the  cars  of  which  are  propelled 
by  electric  power.  It  will  necessarily  follow 
that  passing  over  a  railway  track  crossing 
a  public  highway  does  not  make  them  li- 
able for  any  damages.  As  to  whether  or 
not  a  company  engaged  In  the  operation 
of  electric  cars  upcm  the  streets  of  a  city 
or  the  public  roads  of  a  country  would 
thereby  impose  a  new  servitude  upon  such 
roads,  and  would,  therefore,  be  liable  to 
damages  which  others  might  sustain  in  con- 
sequence thereof,  seems  to  be  an  open  ques- 
tion in  this  court.  In  the  case  of  Floyd 
Co.  V.  Rome  St  B.  Co.,  77  Ga.  614,  3  S.  B. 
3,  it  was  decided  that  a  railroad  operated  ^ 
by  horses  on  a  public  highway  is  not  an 
appropriation  of  that  highway  to  a  different 
use.  It  will  be  seen  from  the  facts  In  that 
case  that  the  county  of  Floyd  had  con- 
structed a  bridge  which  spans  a  river  at  the 
foot  of  Howard  street.  In  Rome,  Ga.,  and 
placed  it  under  the  control  aud  management 
of  the  authorities  of  the  city  of  Rome. 
The  Rome  Street-Railroad  Company  was 
empowered  by  its  charter  to  lay  out,  con- 
struct, equip,  use,  and  employ  street  rail- 
roads In  the  city  of  Rome  and  Floyd  county, 
and  was  given  power  to  cross  the  bridge 
in  question.  That  bridge  was  afterwards 
washed  away.  The  county  constructed  a 
new  one,  and  then  sought  to  enjoin  the 
street-railroad  company  from  running  its 
track  over  the  bridge  without  paying  com- 
pensation therefor.  The  Injunction  applied 
for  was  refused,  which  was  affirmed  by  this 
court.  On  page  618,  77  Ga..  and  page  4,  8 
S.  E.,  Hall,  J.,  delivering  the  opinion,  said: 
"The  laying  of  railroad  tracks  in  a  public 
highway  or  street  does  not  subject  it  to  a 
new  use  or  servitude.  Its  use  is  not  con- 
fined to  the  precise  mode  or  kind  of  use 
which  was  in  view  at  the  time  of  the  tak- 
ing, but  may  extend  to  other  modes  which 
were  then  unpractlced  and  unknown."  It 
was  further  announced:  "A  railroad  op- 
erated by  horses  on  a  public  highway  is  not 
an  appropriation  of  that  highway  to  a  dif- 
ferent use;"  and  it  was  recognized  that  in 
some  states  the  decisions  go  so  far  as  to 
hold  that  the  appropriation  of  a  highway  to 
the  use  of  a  railroad  propelled  by  steam 
would  not  change  the  use  to  which  it  was 
originally  dedicated,  while  in  others  the 
contrary  was  held  as  to  steam  railroads. 
It  is  true  this  decision  had  reference  to 
street  railroads  operated  only  by  horse  pow- 
er; but  we  cannot  conceive  how.  If  the 
cars  are  operated  by  dectrle  power,  they 
can  produce  any  more  burden  or  servitude 
than  those  operated  by  horse  power.  The 
latter  certainly,  with  the  horse  and  car  corn- 
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tbe  facilities  for  stopping  and  avoiding  ac- 
cidents are  certainly  not  any  greater  than 
they  would  be  when  electric  power  iB  used. 
This  question,  however,  has  been  passed 
upon  by  courts  of  last  resort  in  other  states, 
and  we  have  failed  to  find  a  single  case 
where  It  has  ever  been  held  that  a  street- 
car company.  It  matters  not  by  what  power 
Its  cars  are  propelled,  did  not  have  a  right, 
after  receiving  a  grant  from  proper  munic- 
ipal or  government  authoritieB,  to  use 
streets,  and  to  pass  over  the  lines  of  other 
railways  that  may  cross  such  streets,  with- 
out being  liable  in  damages  to  such  other 
railway  companies.  There  is,  however, 
abundant  authority  to  sustain  the  contrary 
view.  In  Chicago  &  0.  Terminal  Ry.  Co.  v. 
Whiting,  H.  &  B.  C.  St.  Ry.  Co*  139  Ind. 
297,  38  N.  B.  604,  26  L.  R.  A.  337,  It  was 
held:  "Since  It  is  the  settled  law  of  this 
state  that  a  street  railway  Is  not  an  addi- 
tional burden  to  that  of  the  easement  which 
the  general  public  has  In  the  Btreet,  and  that 
the  street-railway  company's  right  to  use 
the  street  Is  founded  on  that  easement.  It 
must  be  held  that  the  right  of  a  street 
railway  to  cross  over  the  tracks  of  a  steam 
railway  laid  on  such  street  is  subject  to  no 
conditions  other  than  those  to  which  the 
general  public  is  subject  in  traveling  over 
Buch  Streets.  Hence  It  is  not  error  to  en- 
join a  steam-railway  company  'from  Inter- 
fering with  a  street-railway  company  where 
the  latter  la  proceeding  to  constmct  a  proper 
croBslng  at  Its  own  expense."  In  that  case 
It  appeared  that  tbe  steam-railway  company 
sought  to  interfere  with  a  street-railway 
company,  which  waa  operated  by  electrlc- 
1^,  and  to  prevent  it  from  proceeding  to 
construct  a  crossing  over  the  railway  of  the 
former.  The  street-railway  company  ap- 
plied for  an  Injunction  and  the  grant  of  tbe 
same  was  sustained  by  the  supreme  court 
of  Indiana.  It  was  farther  decided  In  that 
case  that  the  same  principle  applies  where 
the  crossing  Is  In  a  public  highway  not  a 
Btreet  See  this  same  case  reported  In  151 
Ind.  677,  46  N.  B.  B99,  In  which  the  prin- 
ciple abore  announced  was  adhered  to  and 
reaffirmed.  In  Chicago,  B.  &  Q.  R.  Co.  t. 
West  Chicago  St  R.  Co..  156  111.  265.  40  N. 
E,  1008.  29  L.  B.  A.  486.  It  was  held:  "The 
fact  that  tiie  tracks  of  a  milroad  company 
are  laid  across  city  streets,  and  Its  cars  per- 
mitted to  pass  over  tbem,  gives  tiie  com- 
pany no  exclusive  use  of  tbe  crossing,  but 
only  nse  to  be  enjoyed  with  the  pabllc. 
Brectlons  upon  a  pablie  street  Impose  no  ad- 
ditional servitude  where  they  aid  and  fa- 
cilitate Its  use  for  the  purposes  of  travel 
and  transportation.  Permission  to  a  street- 
railway  compaay  to  lay  its  tracks  In  a  pub- 
lic street  Is  not  a  grant  of  an  additional 
easement  In  the  soil  of  the  street  such  road 
being  mfrelj  a  modlflcation  of  the  existing 
public  use,  adding  thereto  an  additional 
mode  i>f  conveyance,  and  Inflicting  no  dam- 
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Intended  to  lay  its  tracks  and  operate  its 
cars  by  animal  power  only,  although  it  bad 
the  right  to  use  cable,  electric,  or  other  mo- 
tive power.  In  Ellzabethtown.  I«.  &  B.  S. 
R.  Co.  V.  Ashland  &  C.  St  Ry.  Co..  96  Ky. 
347,  20  S.  W.  181,  It  was  held;  **Wlien  a 
railroad  company  has  obtained  the  right  to 
pass  over  a  turnpike  by  the  permission  of 
those  controUlng  the  road,  the  right  thus 
acquired  Is  not  exclusive  of  the  rights  of  tbe 
public,  or  of  such  uses  and  purposes  sa 
those  for  which  public  highways  and  streets 
are  established,  among  which  uses  are  the 
establishment  and  operation  of  street  rail- 
ways.  Therefore  the  railroad  company  has 
no  such  property  rights  In  tbe  crossing  a£ 
entitle  It  to  compensation  from  a  street- 
railway  company  crossing  Its  track  at  that 
point  the  progress  of  the  cars  of  the  form« 
not  being  unreasonably  Imi>eded  or  inter- 
fered with."  It  seems  from  that  case  that 
the  charter  of  the  street  railway  empowered 
It  to  use  steam,  horse,  or  other  propelling 
power  for  the  transportation  of  Its  passen- 
gers. Counsel  for  plaintiff  in  error  seek  to 
distlngulah  that  case  from  the  one  at  bar 
by  reason  of  general  and  special  legislation, 
and  special  grants  to  the  street-railway 
company;  but  we  fail  to  see  from  the  rec- 
ord and  report  of  that  case  that  the  street 
railway  had  any  more  special  grant  of  pow- 
er to  nse  the  streets  and  highways  where 
It  had  Its  road  In  operation  than  tbe  de- 
fendants In  this*  case  have  under  the  law 
and  the  licenses  granted  them  to  nse  the 
street  and  highway  In  question.  In  Rail- 
road Co.  r.  Steel.  47  Neb.  741,  66  N.  W.  830. 
It  was  held:  "A  railroad  company  which 
has  by  ordinance  acquired  a  permanrat 
easement  In  the  streets  of  a  dty  is  not  en- 
titled to  compensation  from  a  street-railway 
company  as  a  condition  to  the  crossing  of 
Its  tracks  by  the  latter  under  a  grant  of 
power  from  the  city."  See  the  able  opinion 
of  Post  C.  3.,  on  page  746,  47  Neb.,  and 
page  831.  66  N.  W.,  et  seq.,  and  authorities 
he  cites.  The  following  Is  the  oonclnrion 
of  bis  opinion;  "The  doctrine  of  the  cases 
dted,  and  which  to  us  appears  altoKether 
reasonable  and  soand.  Is  that  a  railroad 
company  acquires  no  exclusive  use  of 
streets  crossed  by  Its  trails  with  tbe  con- 
sent of  the  city  or  other  municipal  body, 
but  must  enjoy  the  right  so  conferred  in 
common  with  the  general  public;  tbat  it  U 
presumed  to  have  contemplated  the  adop- 
tion of  such  improved  means  of  travel  as 
the  exigencies  of  the  case  require  In  ordn- 
to  best  subserve  the  public  hiterests  and  ne- 
cessities; and  that  any  mere  inoHivmlence 
suffered  by  It  on  account  of  the  crossing  of 
Its  lines  by  the  tracks  of  street  railways  by 
permission  of  the  proper  authorities  is  dam- 
num absque  Injuria."  See  the  same  prin- 
ciple enunciated  In  Texas  &  P.  Ry.  Co.  v. 
Rosedale  St.  Ry.  Co.,  04  Tex.  80,  where  ft 
was  held:  'Streets  are  acquired,  eatabllsh- 
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,  and  maintained  for  tbe  accommodation 
d  conreDlence  of  tbe  inhabitants  and  the 
aeral  public,  and  may  be  used  for  the 
iT«DleDce  of  the  public  by  the  ordinary 
Mies  of  conveyance  operated  upon  such 
eets,  tbe  chief  of  which,  in  this  case,  was 
i  street  railway.  Railroad  companies 
ve  not  the  excluaive  right  to  a  public 
isalDg,  but  are  restricted  by  public  con- 
ilence  and  necessity."  In  tbe  case  of 
nsas  City,  St.  J.  &  C.  B.  R.  Co.  t.  St. 
leph  Terminal  R.  Co.,  97  Mo.  457.  10  8. 
826,  3  L.  R.  A.  240,  it  appears  that  a  rail- 
.d  company  obtained  from  the  city  the 
ht  to  keep  and  maintain  its  tracks  and 
itches  upon  certain  land,  and  to  construct 
•h  ottier  tracks,  switches,  and  turnouts 
m  tbe  land  and  across  a  street  when 
med,  as  it  deemed  necessary  for  the 
□sactlon  of  Its  business.  It  was  there 
d  that  such  reservation  was  not  the  grant 
an  exclusive  privilege,  but  only  equlva- 
t  to  the  usual  permission  to  occupy  tbe 
^et  with  its  tracks,  and  plaintiff  was  not 
itied  to  compensation  from  the  defendant 
road  company  laying  its  track  along  the 
>et  by  permission  of  the  city,  and  across 
Intiff's  track  therein;  nor  can  It  enjoin 
eudant  from  so  laying  its  track,  when 
horized  by  the  city  to  do  so.  See,  also, 
Bois  Traction  Pass.  Ry.  Co.  v.  Buffalo 
&  P.  Ry.  Co.,  149  Pa.  St.  1,  24  Atl.  179. 
eral  of  the  states  whose  decisions  are 
■ctly  in  point,  and  which  are  cited  above, 
e  provisions  In  their  constitutions  slm- 
to  ours,  to  the  effect  that  private  prop- 
'  shall  not  be  taken  or  damaged  for  pub- 
)urposes  without  Just  and  adequate  com- 
sation  being  first  paid.  The  states  re- 
ed to  are  Nebraska,  Illinois,  Missouri, 
itTicky,  and  Texas.  Authorities  might 
□nltiplled  to  sustain  the  principle  herein 
Dunced,  but  we  deem  it  entirely  unnec- 
ry. 

It  Is  contended,  however,  that  one  of 
e  defendants  in  error,  to  wit,  the  Atlanta 
Id-Translt  Company,  has  In  Its  charter 
lority  to  use  steam  as  a  propelling  power 
its  cars,  and  that  the  weight  of  anthor- 
s  that  steam  railways  constltnte  a  bur- 

nnd  servitude  upon  a  public  street.  A 
ilete  answer  to  this  Is  that  by  the  11- 
E>  or  franchise  granted  by  tbe  city  of  At- 
1  to  this  company  It  la  authorized  only 
le  electric  power,  and  there  Is  notblng  In 
record  to  indicate  that  it  ever  Intends  to 
anything  else.   We  do  not  mean  to  say 

its  use  of  steam  Instead  of  electricity  as 
spelling  power  would  necessarily  deprive 

the  right  to  cross  this  track  at  the  point 
uestlon  without  being  liable  In  damages 
le  plaintiff  railroad  company.  Whether 
ot  a  street  or  suburban  railway  constl- 
:  a  burden  upon  streets  or  highways  In  a 
country  does  not  depend  so  much  upon 
inottve  powers  used  in  propelling  the 
(IS  it  does  upon  the  character  and  nature 
isluess  It  transacts.  For  instance,  what 
lown  as  a  "commercial  railway,"  which 


carries  not  only  passengers,  hut  quantities  of 
freight,  from  one  portion  of  the  state  to  the 
other,  and  even  from  one  state  to  another. 
In  traversing  public  highways  of  the  country 
or  streets  of  a  dty  would  necessarily  consti- 
tute a  greater  burden  and  servitude  upon 
such  highways  or  streets  than  an  ordinary 
car  of  a  street  or  suburban  railway,  whether 
propelled  by  steam,  cable,  electricity,  or  oth- 
erwise, which  has  for  Its  purpose  simply  tbe 
transportation  of  passengers  from  one  iMlnt 
to  tbe  other  on  the  streets  of  a  city,  or  to 
adjacent  places  In  the  contiguous  country. 
A  marked  difference  between  the  two  sys- 
tems Is  that  the  former  often  carries  long 
trains  of  passengers  and  freight  cars  over  Its 
line,  and  is  not  intended  at  all  for  the  accom- 
modation of  the  public  desiring  to  go  from 
one  portion  of  the  city  to  the  other,  while  the 
latter  ordinarily  uses  one  car,  and  facilitates 
the  transportation  of  passengers  desiring 
only  to  go  short  distances  between  different 
points  In  the  city.  Hence  It  Is  that  tbe  deci- 
sion of  this  court  in  Oeorgla  Midland  &  G. 
R.  Co.  V.  Columbus  Southern  Ry.  Co..  88  Ga. 
20S,  15  S.  B.  SOCi,  and  which  was  relied  on 
by  counsel  for  plaintiff  in  error,  has  no  ap- 
plication wbateT»  to  tbe  facts  In  the  present 
case.  It  was  there  decided  In  the  headnote: 
"Without  first  making  compensation  for  the 
damages  which  will  result  therefrom,  one 
railway  company  cannot  lay  and  use  Its  track 
across  the  track  of  another  railway  company 
located  In  a  public  street  of  a  city."  It  will 
be  seen  from  tbe  facts  In  that  case  that  It 
was  a  contest  between  two  commercial  rail- 
way companies,  and  the  city  of  Columbus 
constituted  a  terminus  of  each  of  these  lines 
of  railway.  It  was  complained  In  tbe  case 
that  the  petitioner  constructed  Its  d^t, 
roundhouses,  ete.,  on  the  depot  grounds.  The 
lands  for  terminals  of  defendant,  with  Ito 
d^ot  site,  side  tracks,  etc.,  lay  east  of  peti- 
tioner's property,  and  that  It  was  entirely 
unnecessary  for  It,  In  order  to  make  Its  prop- 
er oonnectlons,  to  construct  a  side  track  Just 
north  of  petitioner's  depot  grounds  at  a  point 
where  Is  located  the  travri  and  entrance  to 
petitlpnw's  grounds,  thus  unnecessarily  In- 
creasing damage,  delay,  hindrance,  Inconven- 
ience, and  risk  of  accidents  to  the  plaintiff  at 
a  point  where  Its  trafllc  of  every  sort  passes. 
It  will  thus  be  seen  that  there  is  no  analogy 
whatever  between  that  case  and  tbe  present 
one,  where  the  defendant  roads,  under  grant 
of  authority  from  proper  sources,  are  nm- 
n\ng  their  lines  along  the  streets  and  public 
highways  for  the  benefit  of  the  public  Itself. 
Neither  has  tbe  case  of  Campbell  v.  Railroad 
Co..  82  Ga.  820,  9  8.  B.  1078.  any  appUcation 
whatever  to  the  ease  we  are  now  considering. 
It  was  there  decided:  "The  construction  and 
operation  of  a  hwse  railway  In  the  public 
streets  of  a  city  by  author!^  of  the  leglsla^ 
ture  and  the  consent  of  tbe  cl^  government, 
whether  It  be  a  new  burden  upon  the  streets 
or  not,  does  not  entitle  a  private  individual 
to  compensation  therefor,  unless  the  con- 
struction OT  operatkm  ot  soch  railway  works 
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IM  staown  to  have  damaged  the  property,  they 
vbould  De  ctmsldered  in  acrirlng  at  the 
aiiKHint  of  the  recoTery;  bat,  If  tbc7  amoant 
merely  to  IncoDTenloiee  or  discomfort  to  Its 
occnpuits,  they  are  not  an  element  of  dam- 
ages, and  Bhonld  not  be  so  considered."  It 
appears  in  that  case  that  the  railroad  com- 
pany had  permission  from  the  legislature  and 
the  city  council  to  li^  its  track  in  the  streets 
where  it  pleased.  In  this  particular  place  It 
elected  to  lay  its  track  near  the  sidewalk  of 
plaintllTa  residence,  and  It  was  contended 
tiiat  the  unceasing  passage  of  cars  so  near 
the  entire  front  of  petitioner's  prc^Mrty  would 
effectually  cut  ofF  all  safe  entrance  to  or  exit 
from  the  front  of  said  property  to  any  kind 
of  vehicle.  The  marked  dUXerence  between 
that  case  and  the  present  one  Is  ttat  the 
plalntlfiT  there  owned  the  absolute  title  to  the 
abutting  lot  We  think  the  principle  there- 
in decided  was  correct.  Under  the  provisions 
of  the  constitution  which  requires  compensa- 
tion to  be  paid  not  only  for  property  taken 
in  the  exercise  of  eminent  domain,  but  also 
for  property  damaged  thereby,  this  necessa- 
rily implies  that  for  a  direct  Invasion  of  any 
legal  right  of  property  pertaining  to  Its  owQ- 
ersbip  and  enjoyment  which  results  In  mate- 
rial damage  to  the  property  the  owner  must 
first  be  compeosated,  whether  It  has  been 
seized  or  not.  One  of  the  rights  pertaining 
to  the  ownership  of  a  home,  for  Instance,  Is 
free  and  comfortable  ingress  and  egress 
thereto;  and  this  right  cannot  be  Interfered 
with,  even  for  the  public  good,  to  the  extent 
of  causing  material  damage  to  the  marliet 
value  of  the  property  Itself,  without  compen- 
sation being  paid  In  advance  to  the  owner. 

4.  5.  But  In  the  present  case  we  fall  to  see 
that  the  defendants  have  invaded,  or  were 
seeking  to  Invade,  any  legal  right  of  plain- 
tiff. As  above  indicated,  when  the  plaintiff 
was  permitted  to  construct  its  track  across 
an  existing  street  or  public  road,  it  did  30 
subject  to  the  condition  that  it  must  sub- 
mit to  the  Increased  inconvenience  which 
might  result  from  the  growth  and  develop- 
ment of  the  city  or  country,  and  the  conse- 
quent Increase  of  travel  in  the  usual  methods 
along  such  street  or  road.  It  acquired  only 
an  easement;  that  Is,  a  privilege  of  crossing 
this  street  and  road  in  the  transportation  of 
Its  freight  and  passengers.  It  may  l>e  that 
the  crossing  of  detendant's  tracks  over  this 
street  and  highway  will  cause  Inconvenience 
to  the  pialntiff,  but,  as  we  have  above  dem- 
onstrated, this  use  thereof  by  the  defendants, 
instead  of  constituting  any  burden  or  servi- 
tude upon  them.  Is  Intended  for  the  conven- 
ience and  benefit  of  the  traveling  public  on 
these  streets.  The  question  as  to  whether  or 
not  their  construction  was  necessary  and  im- 
portant in  order  to  accomplish  such  a  pur- 
pose has  been  passed  upon  by  tribunals  con- 
stituted by  law  to  decide  such  Issues.  There 
is  nothing  in  the  record  to  show  any  abuse 
Whatever  of  the  exercise  of  that  power. 


the  same  subject  to  any  Inereased  tnoonreik- 
lenoe  which  might  arise  by  reason  of  de- 
mands or  wants  of  the  public  for  greater 
faciUttea  for  traveling.  Cleveland  v.  City 
Oonncil.  102Gft.288.298.B.  &S4,48Ii.R.A. 
63S.  We  are  at  a  loss,  theretbre,  to  see  bow 
ajxy  legal  right  of  pn^»erty  of  tlie  pi»intig 
wUl  be  Invaded,  or  In  aiqr  wise  affected,  by 
the  exercise  of  the  rights  and  francblses 
which  the  street-railway  oompaideB  are  at- 
tempting to  use  in  the  prearait  Instance.  It 
follows  from  the  above  that  no  legal  rl^t 
of  plalntUt  has  been  «tcroacfaed  1^Hm.  and 
none  of  its  property  haa  eithes  been  taken  or 
threatened  to  be  taken  or  damaged  In  con- 
templation of  law.  The  companies,  tboe- 
tore,  owning  and  (derating  street  rallwmys  tl 
the  character  above  Indicated,  may,  under 
the  permission  of  proper  municipal  or  coun- 
ty authorities,  construct  their  lines  across  the 
track  of  the  plaintiff,  and  use  the  same,  with- 
out Instituting  condemnation  proceedings,  or 
being  required  to  pay  damages.  The  court 
did  not  err  in  denying  the  injunctions  prayed 
for  or  In  dissolving  the  restraining  orders 
which  liad  t>een  previously  granted.  Judg- 
ment In  each  case  affirmed.  All  the  Justices 
concnrrlng. 


OAUP  et  aL  V.  DIXON  et  bL 

(Supreme  Court  of  Georgia.   A.ug.  1,  1900.) 

TEBSPASS  TO  REALTY  —  INJUNCTION  —  TITI-B 
OF  PliAINTIPF— DEB  D— POWER 
or  ATTORNET. 

1.  Id  order  to  bring  an  application  for  in- 
junction within  the  provisionB  of  section  4927 
ot  the  Civil  Code,  as  amended  by  the  act  of 
December  20.  1809  (Acts  1809.  p.  39),  it  is  es- 
sential for  the  plaintiff  to  sbow  either  thnt  he 
"has  perfect  title  to  the  land  upon  which  the 
timber  La  eif nated,"  or  that  he  "bas  perfect 
title  to  the  timber"  thereon.  The  "perfect  title" 
must  appear  upon  the  face  of  the  paper  or  pa- 
pers, an  abstract  of  which  the  plniotiff  tenders 
for  the  purpose  of  showinR  such  title:  ami- 
unless  it  does  so  appear,  the  requirement  that 
the  plaintiff  should  allege  insoWency  of  the  d«- 
feudnnt.  or  that  the  damages  will  be  irreparable, 
is  not  dispensed  with. 

2.  When,  therefore,  as  a  part  of  the  plain- 
tiff's chain  of  paper  title.  It  appears  that  a  deed 
eonstitiitins  a  part  of  the  same  was  executed 
under  a  power  of  attorney,  in  which  there  was 
a  rotitnl  to  the  effect  that  the  maker  thereof 
had  empowered  the  attorney  in  fact  therein 
named  to  convey  the  title  to  the  timber  on  tlw 
Innd  therein  referred  to,  subject  to  a  time  res- 
ervation in  the  maker's  favor,  the  papers  id 
question  did  not  sbow  a  perfect  title. 

3.  The  plaintiffs  in  the  present  case  did  not 
show  a  perfect  title,  and  neither  allefred  nor 
proved  insolvency  of  the  defendant,  nor  that 
their  damages  would  be  irreparable.  There 
was,  therefore,  no  error  in  denying  the  injune- 
tion:  the  more  especially  as  the  judge  re- 
quired of  the  defendant  a  bond  which  waa 
in  his  judgment,  sufflclent  to  protect  the  zighQ 
of  the  plaintiffs. 

(SyliaboB  by  the  CourU 

Error  from  superior  courts  Sdicds  eonst^ 
A.  H.  HanseU.  Jodga. 


firmed. 

J.  L.  Sweat,  for  plaintiffs  In  error.  S.  T. 
Kiogsberrr  &  Son,  Charlton  &  Charlton,  and 
W.  M.  Hammond,  for  defendants  In  error. 

COBB,  J.  The  general  role  la  that  equity 
will  not  Interfere  to  reatraln  a  treqWBB  un- 
lesB  the  InJuiT  la  Irreparable  In  damages,  or 
the  trespasser  Is  Insolvent  CIt.  Code,  8  4918. 
▲n  exception  to  this  mle  Is  found  in  section 
4027.  Id.,  which  declares  that  In  all  applica- 
tions to  enjoin  the  cutting  of  timber  for  saw- 
mill parposes,  railroad  ties,  and  bridge  tim- 
bers for  railroad  purposes,  or  the  boxing  or 
otherwise  working  the  same  for  turpentine 
purposes,  It  shall  not  be  necessary  to  aver  or 
prove  insolvency,  or  that  the  damages  are 
irreparaDle,  "provided,  the  petitioner  has  i>er- 
fect  title  to  the  land  upon  which  the  timber 
la  situated,  end  shall  attach  an  abstract  of 
his  title,  stating  the  name  of  grantor  and 
grantee,  date,  consideration,  and  description 
of  property,  names  of  witnesses,  when  and 
where  recorded,  to  his  petition,  and  produce 
tibe  original  titles  before  the  Judge";  the  pe- 
titioner being  required  to  give  sach  bond  as 
the  judge.  In  his  dtacretion,  shall  deem  prop- 
er to  answer  the  damages  which  the  defend- 
ant may  sustain  by  reason  of  the  granting  of 
the  iDjunctlon.  By  an  act  approved  Decem- 
ber 20,  1S!>9  (Acts  1899,  p.  39),  the  section 
Just  referred  to  was  amended  so  as  to  make 
the  provisions  of  the  same  apply  not  only  to 
cases  where  the  petitioner  has  perfect  title  to 
the  land,  but  also  to  cases  where  he  may  not 
have  perfect  title  to  the  land,  but  still  liave 
"perfect  title  to  the  timber  upon"  the  land. 
In  Lumber  Co.  v.  Bullock  (Ga.)  35  S.  E.  52, 
it  was  held:  "The  'perfect  title"  which  wlU, 
under  section  4027  of  the  Civil  Code,  relieve 
an  applicant  for  an  Injunction  from  averring 
and  proving  the  Insolvency  of  the  defendant, 
or  that  the  threatened  damages  will  be  Ir- 
reparable, must  be  a  duly-executed  paper  ti- 
tle, the  exhibition  of  which  will  show  both 
the  'right  of  possession'  and  'the  right  of 
property'  In  the  plaiotlCT.  A.  paper  title  not 
meetiug  these  requlreraents,  or  a  title  rest- 
ing in  parol,  will  not  bring  an  injunction  case 
within  the  provisions  of  this  section."  The 
"perfect  title"  to  the  timber  necessary  to 
bring  a  case  within  the  provisions  of  section  | 
4827  of  the  Civil  Code,  as  araendptl  by  the 
act  of  1809,  is  exactly  the  same  character  of 
title  as  was  required  before  that  act  was 
passed,  when  the  petitioner  was  the  owner 
of  the  land.  What  was  snch  a  title  when 
the  petitioner  was  the  owner  of  the  land  Is 
clearly  set  forth  In  the  case  above  cited.  In 
the  present  case  the  title  to  the  timber  pro- 
duced before  the  judge  consisted  of  a  grant 
from  the  state  to  Thomas  Taylor  to  the  land 
upon  which  the  timber  was  situated;  a  deed 
from  the  heirs  of  Taylor  to  RoUin  J.  Nelson  to 
the  land  upon  which  the  timber  was  situated; 


above  mentioned,  the  power  of  attorney  con- 
taining the  following  redtals:  "It  Is  under- 
stood that  I,  said  BoUln  3.  Nelson,  heretofore 
conveyed  timber  on  all  said  land  now  sit- 
uated in  dinch  county.  Georgia,  to  Alma  8. 
Cleveland,  a  bill  of  sale  dated  Jamuiry  23, 
1898,  with  time  limited  as  thertin  stated; 
also  that  I  conveyed  to  Bbenezer  Wakely 
the  timber  on  said  land  In  the  other  said 
county  of  Kchols,  heretofore  mentioned,  In- 
the  state  of  Georgia,  with  time  limited  aa 
therein  stated  and  In  the  renewal  attached  to 
this  bill  of  sale;  and  this  power  of  attorney 
is  subject  to  the  rights  of  said  Alma  S.  Cleve- 
land and  Ebenezer  Wakely.  and  to  their  ven- 
dees, If  any,  holding  by  and  through  such 
bills  of  sale  from  me  to  said  Cleveland  and 
said  Wakely,  to  which  reference  is  bad.'* 
The  next  link  In  the  chain  of  title  was  a 
lease  from  Nelson,  by  Wakely,  aa  attorney  Id 
fact,  to  the  plaintiffs,  conveying  the  timber 
upon  the  lots  In  Echols  county  referred  to  In 
the  power  of  attorney.  Applying  the  rule 
laid  down  In  the  case  above  cited,  this  did 
not  constitute  a  "perfect  title"  to  the  timbn-, 
there  being  an  interest  In  the  same  outstand- 
ing in  Wakely.  It  was  sought  to  remedy  this 
defect  by  an  affldavlt  of  Wakely  to  the  ef- 
fect that  the  time  limitation  referred  to  In 
the  power  of  attorney  had  expired,  and  that 
he  disclaimed  all  title  and  right  to  the  tim- 
ber in  question.  The  evidence  contained  in 
this  affidavit  could  not  be  looked  to  for  the 
purpose  of  curing  the  defect  In  the  paper  ti- 
tle. In  order  to  authorize  an  injunction  to 
issue  in  such  a  case  as  the  present  without 
an  allegation  of  Insolvency  or  Irreparable 
damage,  the  plaintiff  must  show  a  perfect 
title  upon  the  face  of  the  papers  presented  by 
him,  and  constituting  his  chain  of  title.  If 
such  papers  do  not  show  upon  their  face  a 
perfect  title,  aliunde  evidence  will  not  he  ad- 
mitted to  explain  the  defects  In  the  title  ap- 
parent upon  the  face  of  the  papers,  and  the 
injunction  must  be  denied  when  the  plaintiff 
has  failed  to  aver  and  prove  either  the  Insol- 
vency of  the  defendant  or  that  the  threatened 
damage  will  be  Irreparable.  In  the  present 
ease  there  was  no  error  in  denying  the  Injunc- 
tion; especially  so  as  the  court  reqiilrpd  of 
the  defendants  a  bond  which  was.  In  its  Judg- 
ment, sufficient  to  protect  the  rights  of  the 
plaintiffs.  .Judgment  affirmed.  All  the  Jus- 
tices concurring. 


FLOYD  V.  FLOYD. 
(Supreme  Court  ot  Georgia.    Aag.  7,  1900.) 

TROVER— EXEMPTIONS— PROPERTY  SET 
APART  TO  WIFE. 

When,  on  nppliration  of  a  hnsband.  person- 
al property  belonging;  to  him  was  set  apart  as 
an  exemption  for  the  benefit  of  bia  wife,  ao 
chnnee  in  the  title  of  the  property  occurred. 
While  by  such  exemption  the  wife,  as  beoefi- 
dary,  was  entitled  to  nave  the  proceeds  of  such 


oeaenciatT  or  a  trasi  esiau,  ana  cae  posseesioa 
of  the  hoBband  is  that  of  a  trustee;  and  while, 
by  proper  proceedrngs,  the  wife  may  subject 
the  income  of  the  exempted  property  to  her 
support,  she  is  not  entitled  to  recorer  pOBaeMion 
by  an  action  of  trover. 
(Syllabus  by  the  Court.) 

Error  from  superior  court,  Wayne  coun- 
ty; Joseph  W.  Bennett,  Judge. 

Action  b;  Rosa  Floyd  asalnst  Moee  Floyd. 
Judgment  for  defendant,  and  plaintiff  brings 
error.  Affirmed. 

Jas.  B.  Thomas  uid  L.  L.  Thomas,  for 
plaintiff  In  error.  Jas.  W.  Poppell  and  n. 
M.  Olark,  for  defendant  In  error. 

PER  CURIAM.'  Judgment  affirmed. 


MUTDAL  UFB  INS.  00.  OF  NEW  TORE  T. 
INMAN  PARK  PRESBTTEailAN 
CHURCH. 

(Supreme  Court  of  Georgia.  Aug.  7, 1900.) 

UNINCORPORATED  CHURCH— RIGHT  OF 
ACTION. 

An  action  in  the  name  of  an  unincorporated 
"church,"  purporting  to  be  brought  "by"  named 
penooB  as  its  officers  and  trustees,  is  not  main- 
tainable, nor  can  the  petition  in  such  a  case  be 
so  amended  as  to  make  it  an  action  In  the  name 
of  those  persoQS  for  the  use  of  the  churdi. 

Little,  J.,  dissenting. 

{Syllabus  by  the  Oourt.1 

Error  from  city  court  of  Atlanta;  H.  M. 
Held,  Judge. 

Action  by  the  Inman  Park  Presbyterian 
Church,  by  George  B.  King  and  others, 
against  the  Mutual  Life  Insurance  Company 
of  New  York.  Judgment  overruling  a  de- 
murrer, and  d^endant  hrlngg  error.  Re- 
versed. 

Jas.  H.  Gilbert,  tor  plaintiff  in  error. 
RoBser  &  Carter,  for  defendants  In  error. 

LEWIS,  J.  Salt  was  brought  in  the  city 
court  of  Atlanta  In  the  name  of  the  Inman 
Park  Presbyterian  Chnrch,  of  Fulton  coun- 
ty, by  George  B.  King  and  others,  certain  of 
its  officers  and  trustees,  against  the  Mutual 
Life  Insurance  Company  of  New  York,  for 
the  sum  of  ¥1,339.M  principal.  $515.00  of 
which  Indebtedness  was  upon  an  open  ac- 
count, and  the  remainder  thereof  was  upon 
10  promissory  notes,  aggregating  $836.64 
principal.  To  this  petition  the  defendant 
demurred  on  the  general  ground  that  it  sets 
forth  no  cause  of  action;  and  on  the  spe- 
cial grounds  tliat  It  does  not  appear  from 
the  petition  that  the  Inman  Park  Presby- 
terian Church,  named  as  plaintiff,  has  ca- 
pacity to  sue;  and,  further,  because  It  af- 
flrmatlvely  appears  upon  the  face  of  the 
petition  that  tbe  account  and  notes  upon 
which  the  suit  is  based  were  and  are  not  the 
property  of  plaintiff,  but  were  at  the  time 
of  filing  said  suit  therein  alleged  to  be  the 


er  the  privilege  of  amending  its  petition  ts 
meet  the  special  grounds  of  the  demurrs. 
In  the  amendment  the  first  paragraph  of  the 
petition  was  stricken.  It  was  admitted  that 
the  Inman  Park  Presbyterian  Church  was 
not  a  corporation,  but  was  an  unincorporat- 
ed association,  tbe  business  affairs  of  whlcli 
were  conducted  for  the  church  by  the  offi- 
cers named  In  tbe  original  petition;  and 
they  asked  to  be  allowed  to  proceed  with  the 
case  for  the  benefit  of  the  Inman  Park 
Presbyterian  Cbtu^  and  that  they  might 
have  Judgment  against  the  defendant  for 
the  amount  of  principal  and  Interest  that 
might  be  shown  to  be  due  by  defendant  oo 
the  claims  sued  upon.  This  amendment 
was  allowed,  and  error  Is  assigned  on  the 
judgment  of  the  court  overruling  tbe  demur- 
rer and  allowing  the  an>etidment. 

We  think  the  court  clearly  erred  In  not 
sustaining  the  demurrer  and  dismissing  the 
plaintiff's  petition.  This  was  a  Bult  orig- 
inally Instituted  in  the  name  of  a  certaiD 
designated  church,  which  was  suing  by  c«^ 
tain  of  its  alleged  officers.  The  record 
shows  that  the  assodatlon  named  aa  a  cer- 
tain church  In  the  petition  was  never  in- 
corporated. A  anlt  can  only  be  maintained 
by  or  In  behalf  of  a  natural  or  artificial  per 
son.  The  plaintiff  In  tbo  preset  case  erl* 
dently  was  neither,  and  It  follows  ttom  this 
that  the  action  being  InatltDted  by  no  one 
having  capad^  to  sue.  there  was  nothing 
lu  the  petition  to  amend  by,  and  hence  the 
court  erred  In  allowing  the  amendment 
The  demurrer  should  have  been  sustained, 
and  the  petition  dismissed.  This  principle 
is  decided  In  the  case  of  Wllklns  t.  Episco- 
pal Church,  52  Oa.  S51,  where  It  was  held: 
"A  religions  society,  which  la  not  Incorpo- 
rated according  to  law,  or  which  has  not 
recorded  its  name  and  objects,  •  •  • 
cannot  be  sued  as  such.  Its  members  are 
liable  on  Its  contracts  as  Joint  piomlson 
or  partners."  See.  also.  Jones  t.  Watson, 
63  Oa.  670,  680,  where  the  ammdment  of 
ferred  was  stanllar  to  the  one  In  the  case  at 
bar.  The  case  of  Barbour  t.  Albany  Lodge 
73  Ga.  474,  was  a  suit  against  certain  lod^ 
of  Masons,  designating  them  by  name.  The 
petition  did  not  allege  either  that  the  de- 
fendants w«re  corporations  or  that  tbe 
members  were  partners,  so  aa  to  be  sued  u 
such.  It  was  there  held  by  this  court  that 
there  was  no  party  defendant  In  the  caK 
and  a  demurrer  was  properly  sustained.  It 
was  further  held  that,  as  no  person  was  sued, 
no  case  was  in  court,  and  there  was  noth- 
ing to  amend  by.  We  do  not  think  there  te 
anything  in  tbe  case  of  Lumber  Go.  v.  Rog- 
ers. S5  Ga.  5S7,  11  S.  B.  867.  at  all  in  con- 
flict with  our  decision  In  this  case.  That 
was  a  suit  brought  by  the  plaintiff  for  the 
purpose  of  recorerlng  for  material  furnish- 
ed for  and  used  In  the  erection  of  a  nllefe 
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lain;.  Whether  the  college  had  been  ac- 
[I7  iDcorporated  or  not  coold  have  had 
effect  upon  the  equity  ot  plalntUf' b  claim. 
)  certainly  had  an  equitable  Hen  upon  the 
pertj  which  bad  been  Improved  by  the 
iIsblDg  of  material,  and  the  building 

premiseB  were  liable  for  the  payment 
he  debt  Neither  Is  the  case  of  Joeey  t. 
St  Co.,  106  Qa.  608,  82  S.  B.  628,  In 
iL  It  was  there  held:  "A  voluntary 
elation  of  persons  organized  for  reli- 
[s  purposes,  which  has  regularly  ap- 
ited  trustees  to  hold  and  manage  Its 
>Grty,  Is  liable  to  have  such  property 
ected  to  the  payment  of  money  furnish- 
'or  the  use  of  such  trust  estate,  under 
eedlnga  authorized  by  statute."  We  do 
Dienn  to  say  that  an  afisoctation  organlE- 
IS  a  church,  although  unincorporated, 

not,  tlirougb  Its  regularly  appointed 
!ees,  institute  a  suit  for  the  recovery  or 
ictlon  of  its  property.  How  the  trus- 
In  this  case  were  appointed  does  not  ap- 
.   Civ.  Code,  S  23S7,  seems  to  Imply  that 

societies  may,  upon  the  conditions 
•In  named,  be  capable  in  law  of  suing 
being  sued  In  any  action  Involving  their 
s,  but  the  condition  is  expressly  there- 
Id  down  that  such  societies  "shall  have 
-ded  the  name,  style,  and  objects  of 

association."  This  act  was  In  force 
:  the  decision  of  WUklns  v.  Episcopal 
cb,  52  Ga,  351,  above  cited,  was  ren- 

1,  and  that  decision  was  based  upon  a 
ruction  of  that  act   See  Acts  1855-06, 

2.  Wc  know  of  no  decision  of  this 
which  takes  this  case  out  of  that  ml- 

t  not  appearing  in  the  present  Instance 
the  church  suing  as  plaintiff  has  ever 
such  a  record  as  required  by  that 
te.   Judgment  reversed.   All  the  jus- 
concurring,  except  LXTTLS!,  J.,  dls- 


'HERN  BELL  TELEPHONE  A  TELE- 
GRAPH CO.  T.  OASSIN  et  al. 
reme  Court  of  Georgia.   Aug.  9,  1900.) 

N  FOR  WRONGFUL  DEATH— RELEASE  BT 
PARTY  INJURED— EFFECT. 

n  action  for  the  homicide  of  a  husband  or 
,  allcfted  to  have  been  occasioned  by  a 
nl  injury,  is  not  maintainable  when  it 

■a  that  he,  while  in  life,  voluntarily  aet- 
ith  the  wrongdoer  therefor,  and  dischar- 
e  latter  from  oil  liability  for  the  dam- 
fsitltinic  therefrom. 

lat  a  husband  or  father  who.  In  conse- 

of  the  necligeuce  of  a  telephone  company, 
tl  personal  injuries  from  which  he  died, 

hile  In  life,  received  from  the  company 
tii|>eoaatlon  for  the  tort  to  himself,  does 
'eut  the  statutory  right  of  the  widow  or 
3  to  brlug  an  action  against  the  comiwny 

homicide.    Per  Cobb  and  licwla,  33.,  dis- 

the  trial  of  such  an  action  the  plaiotifF  Is 
!  to  recover  the  full  value  of  the  life  of  the 
d.  irrespective  of  any  amouni  which  may 
7<>n  paid  to  him  by  the  company.  Per 
nd  Lewis,  JJ.,  dissenting. 
ihiiR  by  the  Oanrt.) 
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Error  from  city  conrt  of  Atianta;  H.  H. 
Reld,  Judge; 

Action  by  Q.  A.  Cassln  and  otfaera,  by  next 
friend,  against  the  Southern  Bell  Tel^hone 
&  Telegraph  Company.  Judgment  for  plaiD< 
tiffs,  and  defendant  bzlngs  error.  Beversed. 

Burton,  Smith,  Dorsey,  Brewster  &  How- 
ell, for  plaintiff  in  error.  Arnold  &  Arnold 
and  Bray  &  Arnold,  for  defoidanta  In  error. 

SIMMONS,  a  J.  George  Oaasln  was  In- 
jured by  the  plaintiff  In  error  May  6,  1882. 
He  Instituted  suit  and  while  the  action  was 
pending  the  company  i)aid  him  $2,500,  tak- 
ing a  receipt  stating  that  It  was  "in  full 
settlement  of  my  action  against  said  com- 
pany now  pending  In  the  dty  conrt  of  At- 
lanta, and  also  In  full  settlement  of  all  and 
any  claim  for  damages  on  my  part  arising 
out  of  the  injury  received  by  me  on  or  about 
May  6th.  1892."  More  than  five  years  after 
the  injury,  Cassln  died,  and  his  widow  there- 
upon brought  suit  against  the  company  for 
hie  homicide,  alleging  that  his  death  was 
caused  by  the  injury  negligently  inflicted  by 
the  company.  She,  too,  died,  and  the  suit 
was  then  continued  in  the  name  of  the  chil- 
dren. The  evidence  as  to  the  cause  of  the 
death  of  Cassln  was  conflicting;  one  physi- 
cian testifying  that  it  was  due  to  apoplexy, 
superinduced  by  Cassln's  habit  of  body,  and 
great  mental  distress,  caused  by  domestic 
afflictions.  Another  physician  testified  that 
It  was  caused  by  the  blow  from  the  fall  of 
the  telephone  cable.  The  company  offered 
in  evidence  the  receipt  given  by  Cassln  in 
settlement  of  the  damagei,  and  the  court  ex- 
cluded it 

The  technical  rule  of  the  common  law.  pre- 
venting a  wife  or  child  from  recovering 
damages  for  the  death  of  a  hnsband  or 
father,  was  a  great  hardship.  There  was  a 
crying  demand  for  the  enactment  of  a  law 
which  would  give  a  cause  of  action  against 
"the  person  who  would  have  been  liable  If 
death  bad  not  ensued,"  and  in  1816  was 
passed  Lord  Campbell's  act— the  first  of  a 
series  of  acts  giving  such  remedy.  At  the 
present  time  like  statutes  exist  in  nearly  all 
of  the  states  of  the  Union,  and  none  more  lib- 
erally protect  the  rights  of  the  wife  and 
children  than  does  that  in  Georgia.  In 
many  of  the  states,  while  there  Is  no  limit 
to  the  amount  of  damages  recoverable  for 
personal  injury,  there  is  a  limit  in  case  of 
death;  some  providing  that  the  verdict  In 
case  of  death,  shall  not  exceed  $5,000,  and 
some  that  it  shall  not  exceed  $10,000.  In 
others,  wblle  there  la  no  statutory  limit  to 
the  amount  of  the  verdict  the  widow  or 
children  are  only  entitled  to  recover  the 
"pecuniary  value"  to  them  of  the  father  or 
husband,  and  In  arriving  at  tibia  pecuniary 
valne  the  jury  must  consider  and  deduct  at 
least  what  he  would  have  spent  on  himself. 
But  so  liberal  to  the  wife  and  children  an 
the  provlalona  of  onr  law,  that,  when  the 
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ure  or  ine  aeceaaed,  witnout  aeauction  ^ar 
his  neceesary  and  personal  expenses,"-  a 
proTlslOQ  whicb.  "to  b&j  the  least,  la  a 
harsh  rule,  and  must  he  strictly  construed." 
Smith  T.  Hatcher.  102  Ga.  100.  20  S.  E.  163. 
The  proposition  relied  on  by  defendants  in 
error,  if  correct,  exactly  doubles  the  oper- 
ation of  a  statute  which  has  already  gone 
a  bowshot  beyond  that  of  any  other  state; 
for  It  Is  claimed  that  this  act  gives  the 
widow  the  full  value  of  the  life  of  the  hus- 
band, even  though  he  In  his  lifetime  bad  re- 
ceived from  the  defendant  compensation  for 
the  Injury  inflicted,  and  that  evidence  of  the 
release  cannot  be  introduced,  either  as  a  bar 
to  her  recovery,  or  to  be  considered  by  the 
Jury  In  reducing  the  amount  of  the  verdict 
A  decision  which  would  announce,  to  persons 
who  have  settled  with  parties  Injured,  that 
the  settlement.  Instead  of  being  In  full,  was 
only  partial;  that,  if  death  ensues  as  a  re- 
sult of  the  injury,  tbey  must  pay  again,  and 
this  time  the  full  value  of  the  life  of  tbe 
deceased,— will  be  Justly  regarded  as  a  great 
hardship,  and  It  will  come  to  tbe  widow  and 
children,  not  as  the  grant  of  a  right  hereto- 
fore nnjnstly  withheld,  but  as  a  second  pay- 
ment of  a  claim  already  satlsfled. 

Examining  the  decisions  in  England  under 
Lord  Campbell's  act,  and  the  decisions  under 
similar  statutes  enacted  by  the  various 
states  in  the  Union,  we  find  that  sometimes 
the  right  of  action  Is  vested  In  the  Injured 
party,  and  survives  to  bis  personal  repre- 
sentatives or  family.  Sometimes  a  cause  of 
action  for  the  death  Is  given  to  the  personal 
representatives,  who  sue  for  the  benefit  of 
his  estate,  or  sometimes  for  the  benefit  of 
persons  who  are  dependent  on  him.  In  snch 
cases  ttie  personal  representative  Is  trustee 
for  these  beneficiaries,  and  not  for  the  es- 
tate. In  other  cases  the  widow  or  children 
are  given  directly  the  right  of  action  for  the 
death  of  the  husband.  But  these  differences 
are  all  incidental.  Tiff.  Death  Wrongf,  Act, 
i  24.  Each  of  these  statutes  had  the  same 
purpose  as  our  own.  Differing  as  to  details, 
they  are  all  Intended  to  give  the  personal 
representatives,  or  the  members  of  the  fam- 
ily, or  whomsoever  the  plaintiff  might  be,  a 
right  to  recover  against  "the  person  who 
would  have  been  liable  If  death  had  not  en- 
sued." In  Llttlewood  v.  Mayor,  etc.,  89  N. 
Y.  24,  42  Am.  Itep.  271.  the  court  had  under 
consideration  an  act  giving  tbe  personal 
representative  a  cause  of  action  for  death, 
and  said:  "The  main  purpose  was  to  de* 
prlve  the  wrongdoer  of  the  Immunity  from 
clTll  liability.  The  entire  gist  of  the  first 
section  Is  that  the  wrongdoer  shall  be  lia- 
ble to  an  action  for  damages  uotwlthstand* 
Jug  the  death  of  the  person  injured.  It  does 
not  provide  that  the  wrongdoer  shall  be  lia- 
ble notwithstanding  •  *  •  any  other  de- 
fense be  might  have  bad  at  the  time  of 
death,  but  merely  that  tbe         of  the  party 


statutes  are  aosoiuteiy  suent  as  to  toe  ei- 
feet  of  settlements  made  by  tbe  husband  is 
his  lifetime,  and  yet  notwitustazidlng  this 
silence  the  courts  have  generally  held  that 
such  settlement  was  a  bar  to  anotfaer  soli 
against  the  same  party,  as  the  act  was  n«t 
Intended  to  "give  two  actions  for  a  single 
Injury."  Sawyer  v.  Perry  (Me.)  33  Atl.  e&i. 
Some  of  these  decisions  had  been  rendered 
before  onr  act  of  1887.  and  are  fairly  to  be 
presumed  to  have  been  within  the  knowledge 
uf  the  legislature  when  revising  tlie  law  on 
the  subject  of  death  by  wrongful  act  If 
that  body  had  Intended  to  change  this  well- 
known  construction  as  to  the  effect  of  set- 
tlement it  would  have  said  so.    Its  slleace 

'  is  to  be  taken  as  more  Indicative  of  appror- 
Ing  than  disapproving  this  line  of  cases. 
For  many  years  the  court  has  permitted  i 
widow,  and.  If  no  widow,  the  children,  to 
recover  for  the  homicide  of  tbe  husband  or 
father.  During  that  period  hundreds  of  in- 
stances have  occurred  In  which  the  busbsad 
was  Injured,  and  has  received  compensation 
therefor.  In  tbe  very  nature  of  things,  many 
of  these  physical  tojuriee  impaired  health, 
and  probably  hastened  death,  and  yet  no 
salt  therefor  has  until  within  recent  years 
been  brought  by  the  widow  of  sncb  person. 
Evidently,  by  tbe  common  understanding  of 
the  community,  payment  to  the  husband- 
accord  and  satisfaction  between  him  and  tbe 
defendant— was  regarded  as  a  settlement  of 
all  liability  growing  out  of  tbe  negligent  act 
See  Lubrano's  Case  (R.  L)  82  AtL  207,  H  L 
R.  A.  707.  We  feel  safe  In  saying  that  many 
adjustments  have  been  made  upon  this  ld«a 
which  would  not  otherwise  have  been  mad«. 
and  that  giving  to  the  statute  the  eflfect  now 
Insisted  upon  would  not  only  t>e  a  great  hard- 
ship upon  defendants  who,  relying  and  act- 
ing upon  the  heretofore  generally  accepted 
view  of  the  law,  have  paid  their  money  anl 
bought  their  peace,  but  It  would  be  glrin? 
to  widows  something  which  they  did  not  ex- 
pect, where  a  settlement  had  been  made  by 
the  head  of  the  family. 

But  It  is  said  that  no  dedalon  that  ■ 
release  by  the  husband  bars  a  aubeequ«it 
suit  by  or  for  the  wife  Is  of  any  value  in 
this  case,  unless  It  was  rendered  by  a  court 
which  holds  that  the  survival  and  death  &cts 
create  new  and  distinct  causes  of  action. 
This,  therefore,  must  be  borne  In  m!ml  in 
estimating  the  weight  of  the  authorities 
cited.  In  reading  them  with  this  promioent- 
ly  In  view.  It  Is  remarkable  to  note  the  vari- 
ous expressions  used  In  the  effort  to  define 
the  rehitlon  which  the  action  by  or  for  the 
widow  bears  to  the  action  In  favor  of  tbe 
injured  husband.  Some— In  fact,  all— of  tbe 
courts  may  be  said  to  call  It  a  **new  canse 
of  action,"  as  In  Railroad  Co.  t.  Bass.  101 
Ga.  3S)0,  30  8.  E.  874.  Some  call  It  a  "oev. 
but  not  an  independent,  cause  of  action." 

■Xiooley,  Torts.  204,  speaks      It  aa  an  *^ 


tingalsbed  durmK  the  life  of  tbe  Injured 
party.  H  surTlves,  and  may  become  two 
causes  of  action.  Others  say.  "Tbe  cause  of 
action  for  the  homicide  Is  coDtlngent  on  tbe 
death  of  the  injured  party  without  baring 
satisfied  his  claim  for  damages."  Bat,  not- 
withstanding this  variety  of  expressions, 
there  Is  substantial  unity  In  holding  that  a 
release  by  'the  husband  bars  the  wife;  this 
view  being  taken  even  by  those  courts  which 
Insist  most  strongly  that  the  two  acts  create 
two  causes  of  actioa,  and  by  courts,  also, 
which  rule  that  concurrent  suits  may  be 
maintained.  However  new  It  may  be.  In  the 
very  nature  of  things  It  cannot  be  Independ- 
ent. It  Is  Inherently  rooted  and  grounded  In 
the  Injury  to  the  husband.  It  grows  out  of 
it,  and  la  a  part  of  It,  having  almost  com- 
plete Identity  of  substance,  and  subject  to 
the  same  defenses.  More  than  a  dozen 
courts  have  directly  passed  upon  the  effect 
of  a  release  by  the  husband,  and  all  except 
those  of  Massachusetts  and  Kentucky  have 
held  that  It  bars  a  suit  after  his  death. 
Com.  V.  Boston  &  L.  R.  Corp.,  134  Mass.  211; 
Com.  V.  Vermont  &  M.  R.  Co.,  108  Mass.  7; 
Donahue  v.  Drexler,  82  Ky.  157;  Railroad 
Co.  T,  McElwain  (Ky.)  84  S.  W.  236,  34  U 
R.  A.  788;  LIttlewood  v.  Mayor,  etc.,  89  N. 
Y.  24,  42  Am.  Rep.  271;  Legg  v.  Brltton 
(Vt.)  24  Atl.  1016;  Hill  V.  Raliroad  Co.  (Pa. 
8up.)  35  Atl.  997,  35  L.  R.  A.  196;  Hecht's 
Cage  (Ind.  Sup.)  32  N.  E.  302;  Fowlkes  v. 
Rallrofld  Co.,  9  Helsk.  829;  Holton  t.  Daly, 
106  111,  131;  Price  v.  Railroad  Co.  (S.  a)  12 
S.  E.  414;  Town  of  Walkerton  v.  Erdman, 
23  Can.  Sup.  Ct  352;  Read  v.  Railway  Co., 
h.  R.  3  Q.  B.  555.  decided  In  18C8,  and  other 
English  cases.  To  which  may  be  added  the 
positive  dicta  In  the  Sweetland  Case  (Mich.) 
75  N.  W.  1066,  1078,  43  L.  R.  A.  568,  both 
in  the  concurring  opinion  of  Long,  O.  J.,  and 
in  the  dissenting  opinion  of  Hooker  and 
Montgomery,  JJ.,  and  the  equally  positive 
statement  of  the  supreme  court  of  Wiscon- 
sin m  Brown  V.  Railroad  Co.,  78  N.  W.  773. 

Tbe  right  of  the  plaintiff  to  recover  In  this 
case  notwithstanding  the  release  is  said  to 
grow  out  of  the  language  of  our  statutes, 
creating  two  causes  of  action, — one  for  the 
injury,  and  tbe  other  for  the  homicide, — and 
that  a  settlement  of  one  Is  not  a  settlement 
of  the  other;  It  being  urged  that  the  sur- 
vival act  of  1889  (Code,  S  3825),  when  con- 
strued in  connection  with  the  death  act 
(Code,  5  3828),  logically  supports  the  theory 
that  the  two  suits  may  proceed  concurrently, 
and  that  a  recovery  for  the  Injury  would 
not  be  a  bar  to  a  recovery  for  the  death. 
And  Railroad  Co.  v.  Phillips,  64  Miss.  698, 
2  South.  537.  and  Davis  t.  Railway  Co.,  53 
Ark.  117,  13  S.  W.  801,  which  are  relied  on, 
certainly  sustain  the  proposition  that  "con- 
current suits  may  be  maintained.*'  But  the 
right  to  maintain  concurrent  suits  Is  not  In- 
ToWed  In  this  case.   What  are  we  to  deter- 


tbe  cause  of  action,  neither  single  nor  con- 
current  suits  can  spring  therefrom.  If,  how- 
ever, no  release  has  been  signed,  and  the  In- 
jured party  dies,  leaving  in  force  a  live  cause 
of  action,  there  might  arise  the  question 
whether  from  this  living  germ  only  one  suit, 
or  concurrent  suits,  could  spring.  If  a  re- 
lease wipes  out  the  wrong  done  by  tbe  de- 
fendant, and  makes  it  as  though  no  injury 
had  been  suffered,  then  upon  the  death  of 
tbe  Injured  party  there  would  be  no  cause 
of  action.  Just  as  though  there  had  been  no 
injury;  and  It  would  not  be  a  question  as 
to  the  right  to  maintain  two  concurrent  suits, 
but  as  to  the  right  to  maintain  any  suit  at 
all.  It  is  perhaps  Improper  to  consider  the 
act  of  1889  (Code,  {  3825)  as  strictly  a  sur- 
vival statute;  for  It  does  not  create  or  pre- 
serve a  cause  of  action,  as  such,  though  it 
does  preserve  pending  suits.  It  la  not  so 
much  a  survival  statute  as  one  to  prevent 
the  abatement  of  cases  actually  in  court; 
for.  If  tbe  Injured  party  dies  Iwfore  bring- 
ing suit,  his  administrator  could  not  Insti- 
tute an  action  for  the  pain,  suffering,  and 
diminished  capacity  to  lalwr,  as  was  ex- 
pressly held  in  Frazler  v.  Railroad  Co.,  101 
Ga.  79,  28  B.  B.  662.  The  act  of  1889  Is  by 
no  means  so  broad  as  the  survival  statutes 
of  some  of  tbe  other  states,  which  do  pre- 
serve the  cause  of  action  for  an  Injury, 
whether  a  suit  bad  been  brought  thereon,  or 
not,  in  the  lifetime  of  the  Injured  party. 
But,  even  If  we  treat  tbe  act  of  1889  as  be- 
ing a  survival  statute.  In  the  fnllesrt  sense, 
and  then  undertake  to  discuss  tbe  risht  to 
maintain  concurrent  suits,  we  would  be  no 
nearer  a  solution  of  the  difliculty,  so  far  as 
the  authorities  are  concerned;  for  it  will 
appear  tbe  courts  have  been  frequently 
called  on  to  determine  what  effect  the  sur 
vlval  act  has  upon  the  death  act,  and  vice 
versa,— whether  tbe  remedy  under  one  Is  ex 
elusive,  or  whether  the  two  acts  confer  two 
remedies,  with  the  right  to  maintain  concur 
rent  actions.  The  cases  are  more  In  conflict 
than  those  which  pass  upon  the  effect  of  a 
release,— at  any  rate,  are  far  more  evenly 
balanced.  Some  of  them  bold  that  under  tbe 
survival  act  and  the  death  act  "two  separate 
and  distinct  causes  of  action  are  created, 
which  may  co-exist,  but  have  no  connection, 
and  that  these  two  actions  may  be  prose- 
cuted concurrently."  This  view  Is  forcibly 
presented  In  Needham  v.  Railway  Co..  38 
Vt.  294.— a  view  which  Is  followed  and  elab- 
orated In  Davis  V.  Railway  Co.,  53  Ark.  117, 
13  S.  W.  801,  Brown  v.  Railroad  Co.  (Wis.) 
78  N.  W.  771,  and  Railroad  Co.  v.  Phillips, 
64  Miss.  G08,  2  South.  537.  The  contrary 
view  Is  quite  as  strongly  presented  In  Legg 
V.  Brltton  (Vt.)  24  Atl.  1017  (overruling  the 
Needham  Case).  Lubrano  v.  Atlantic  Mills 
(R.  1.)  32  Atl.  205,  34  L.  R.  A.  797.  and  Rail- 
road Co.  V.  O'Connor,  119  HI.  586,  9  N.  B. 
263,  where  It  Is  held  that  concuirent  suits 


the  wrongful  act  before  tbe  judgment,  the 
deatli  act,  and  not  the  surviTai  act,  must  be 
relied  on.  Fellers  v.  Fellers  (Neb.)  74  N.  W. 
1078,  col.  near  bottom.  The  Kansas  court 
(McCai-tby  v.  Railroad  Co.,  18  Kan.  46;  Mar- 
tin V.  Kallroad  Co.,  49  Pac.  605)  and  the 
Michigan  court  (Sweetland's  Case,  75  N.  W. 
1000)  are  divided,  so  that  we  may  fairly  say 
the  authorities  are  so  evenly  balanced  on 
this  point  as  to  settle  nothing,  If  It  were  Dec- 
enary to  rule  as  to  the  right  to  maintain 
concurrent  suits. 

The  assignments  of  error  call  only  for  a 
ruling  as  to  the  efCect  of  a  release,  and  upon 
that  point,  also,  there  la  some  conflict,  which, 
however,  Is  not  only  more  apparent  than 
real,  but  the  preponderance  is  so  great  as  to 
remove  all  doubt,— at  least,  so  far  as  it 
can  be  removed  in  any  case  by  weight  of 
authority.  The  Massachusetts  court  holds 
that  "the  husband  cannot,  by  a  settlMnent, 
bar  the  wife's  rights";  but  in  that  state  the 
statute  is  highly  penal.— the  damages  being 
limited,  and  recoverable  by  lodictmrat,  the 
flne  being  for  the  use  of  the  family.  There- 
fore in  Com.  V.  Vermont  &  M.  B.  Co.,  108 
Mass.  7.  It  was  held  that  "conditions  on  a 
ticket  could  not  relieve  the  road  from  liabil- 
ity under  a  penal  statute  for  gross  negli- 
gence"; and  in  Com.  v.  Boston  &  L.  R.  Corp., 
134  Mass.  211,  for  tbe  same  reason,  It  was 
held  that  want  of  due  care  In  a  passenger 
would  no  more  be  a  defense  to  an  Indlct- 
ment  for  damages  than  It  wonld  have  been 
In  a  prosecution  for  murder.  And  where  the 
suit  was  In  tort,  Instead  of  by  prosecution  by 
indictment,  the  result  was  the  same,  for  "the 
fact  that  tbe  statute  is  penal  must  lie  borne 
In  mlpd.  *  •  «  The  remedy  by  Indict- 
ment was  ^tended  to  an  action  of  tort  The 
amount  In  either  case  goes  to  the  widow 
and  children.  *  *  *  It  is,  in  substance, 
a  penalty  given  to  them,  instead  of  the  es- 
tate, and,  as  such,  the  Intestate  could  not 
release  the  defendant  from  liability  for  It" 
The  same  distinction  must  be  borne  in  mind 
in  considering  Donahue  v.  Drexler,  82  Ky. 
157,  where  the  court  held  that  a  release  by 
the  husband  did  not  bar  the  wife  of  her  ac- 
tion given  by  statute,  "where  the  husband 
was  killed  by  the  criminal  or  malicious  use 
of  firearms  or  other  deadly  weapons,"  and 
*****  in  such  action  the  Jury  may  give 
vindictive  damages."  The  court  does  say 
that  It  "creates  a  new  cause  of  action,"  but 
it  empliaslzea  the  fact  that  "this  is  a  highly 
lieual  statute,  *  *  *  to  prevent  the  per- 
petration of  such  acts  by  awarding  vindict- 
ive damages."  It  cites  the  cases  of  Schllcht- 
llng  T.  Wlntgen,  25  Hun,  627,  since  over- 
ruled, and  Whltford  t.  Ballroad  Co.,  23  N. 
Y.  467.  If  the  fact  that  the  statute  Is  pe- 
nal is  not  the  underlying  reason  for  the  de- 
cision in  Donahue  v.  Drexler,  then  the  state 
of  the  authorities  In  Kentnclcy  is  In  some 


services,  the  statute  also  gave  a  remedy  for 
her  homicide;  the  damages  to  be  for  the  ose 
of  the  husband.  Tbe  husband  insisted  ob 
both  remedies,  but  the  court  held  "there  ns 
no  intention  to  multiply  actions,"  and  ttiat 
the  husband's  action  was  defeated  by  a  judg- 
ment in  favor  of  the  wife's  representatlTe  foi 
larger  damages  than  were  recoverable  uoder 
tbe  old  form  of  action.  In  Leggott  v.  Rail- 
way Co.,  1  Q.  B.  Div.  &99,  an  administrator 
had  recovered  damages  for  the  homicide,  un- 
der Lord  Campbell's  act.  Afterwards  the  ad- 
ministrator brought  suit  for  damages  to  tlK 
estate  arising  from  the  "breach  of  the  con- 
tract of  carriage";  claiming  that  he  vas 
entitled  to  "recover  the  expense  of  the  de- 
cedent's sickness,  nursing,  medical  att^d- 
ance,  and  the  like."  The  court  held  that  the 
recovery  in  tort  did  not  bar  the  action  (or 
the  breach  of  the  contract;  for,  as  stated  b; 
Lord  Denman  In  Palling  v.  Railroad  Co.,  9 
Q.  B.  Div.  110,  "there  was  a  distinction  !»- 
tween  actions  of  contract  and  actions  o' 
tort"  Pym  v.  Railway  Co.,  2  Best  &  Sl 
761;  ^adshaw  v.  Railway  Co.,  L.  R.  10  G 
P.  180;  Bamett  v.  Lucas.  5  Ir.  C.  L.  140;  11, 
6  Ir.  C.  L.  247;  and  tbe  Leggott  Case,- 
have  sometimes  been  cited  to  show  that  tbe! 
overrule  or  weaken  the  authority  of  tbe  Besd 
Case,  cited  supra,  but  without  success.  In 
Llttlewood  T.  Mayor,  etc.,  88  N.  T.  24.  and 
In  Lubrano  v.  Atlantic  Mills  (R.  I.)  32  Ad 
200,  this  was  carefully  considered,  and  tlie 
Read  Case  shown  to  be  unshaken.  See,  alsx 
RaUroad  Co.  v.  Clarke,  152  V.  S.  23T.  U 
Sup.  Gt  679,  38  L.  Ed.  422.  Even  Brown  t. 
Railroad  Ca,  which  follows  the  Needbam. 
Arkansas,  and  Mississippi  cases,  treats  tbe 
Read  Case  as  authority,  and  concedes  tliat 
the  L^^tt  and  Bnidshaw  Cases  are  to  be 
distinguished  therefrom,  and  are  not  hi  con- 
flict with  it  The  statement  by  Long.  C.  J- 
In  Hurst  v.  RaUway  Co.  (Mich.)  48  N.  W.  46, 
that  '^tlsfaction  of  one  claim  would  be  no 
bar  to  the  other,"  is  said  by  him  ha  Sweet- 
land  T.  Railroad  Ca  (Mich.)  75  N.  W.  im 
to  have  been  obiter. 

We  think  the  cases  above  dted  are  tbe 
very  strongest  which  can  be  found  In  favor 
of  the  position  taken  tiy  the  defendant  bi 
error.  It  will  be  seen  that  they  are  liased 
either  upon  penal  statutes,  or  upon  decisjons 
which  have  been  overruled,  or  that  they  Uf 
dtscnsslng  tbe  effect  of  CMicurrent  lemedies 
after  the  death  of  the  Injured  party,  or  tb^ 
the  decisions  themselves  have  been  weakmed 
by  conflicting  decisions  in  tbe  same  jnris- 
dictions.  To  begin  with,  the  English  couru 
have  held  that  Lord  Campbell's  act  created 
a  new  cause  of  action;  and  yet.  In  the  Rea<f 
Case,— tbe  first  decision  as  to  tbe  effect  of  a 
release,— it  was  pointedly  held  '*tbat  a  plea 
of  accord  and  satisfaction  with  the  deceased 
In  bis  lifetime  was  a  good  bar  to  an  actioa 
by  his  legal  representatlTes."    The  New 
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rk  court,  in  Whltford  v.  Railroad  Co.,  28 
Y.  405,  positively  and  unmistakably  ruled 
it  "the  statute  created  a  new  cause  of  ac- 
a";  that  "it  was  not  a  mere  continuation 
the  rlgbt  of  action  wblch.  had  been  In  the 
«ased."  This  was  reaffirmed  and  followed 
the  Llttlewood  Case,  and  yet  it  was  ruled 
t  '*thl8  new  cause  of  action  was  barred 
there  had  been  a  prevlouB  judgment  for 

Injury."  Judge  Rapallo  begins  the  decl- 
1  by  admitting  that  it  was  a  "new  cause 
actioD,"  but  says:  "This  Is  not  the  point 
which  the  case  turns.  The  true  question 
iThether  In  enacting  the  statute  the  legls- 
ire  bad  In  Tiew  a  cose  where  the  deceased, 
bis  lifetime,  brought  his  action,  recovered 
Qoges  for  the  injury,  which  subsequently 
ilted  In  bl8  death,  and  whether  it  was  in- 
ded  to  superadd  to  the  liability  of  the 
mgdoer,  who  paid  damages  for  the  In- 
r,  the  further  liablUty  la  case  the  party 
.vwards  died  from  such  Injury."  In  an 
i  and  carefully  considered  opinion,  the 
rt  held  that  the  payment  to  the  deceased 
red  the  suit  In  favor  of  the  wife.  In 
g  T.  Brltton  (Vt.)  24  Atl.  101©,  constm- 

a  statute  admittedly  like  our  own,  the 
rt  said:  "It  is  contended  that  tiie  statute 
is  a  new  cause  of  action.  Strictly,  it  Is 
ew  right  of  recorery."  But  it  was  ner- 
leleas  held  that  where  the  injured  party 
].  and  pending  the  suit  died  from  his  In- 
es,  and  the  administrator  continued  the 

and  recovered  judgment,  that  was  a  bar 
in  action  for  the  benefit  of  the  widow, 
he  recovery  was  In  the  right  of  the  In- 
ate  while  living,  such  "recovery,  In  legal 
^,  would  antedate  bis  death,  exhaust  his 
t  of  action,  and  nothing  would  renmln 
survive  for  the  subsequent  action.  It 
Id  exhaust  the  liability  of  the  wrong- 
and  no  liability  would  remain,  to  be 
reed  in  the  sulMtequent  suit"  In  Penn- 
anla.  In  Fink  v.  Carman,  40  Pa.  St  103, 

court  held  "that  the  section  created  a 
'  cause  of  action,'  wholly  unknown  to  the 
men  law,  and  the  right  of  action  was 
given  to  the  person  suffering  the  injury, 
>  no  man  could  sue  for  his  own  death, 
to  his  widow  and  personal  representa- 
I."    Yet,  after  quoting  this  language,  in 

V.  Railroad  Co.  (Pa.  Sup.)  35  Atl.  997, 
as  held  that  "the  widow  did  not  have 

an  Independent  action  for  injuries  caus- 
her  husband's  death  that  he  could  not, 
is  lifetime,  release  or  compound  it."  The 
e  of  action  Is  the  same  la  both  cases, 

"a  new  remedy  Is  given  the  widow, 
h  had  no  previous  existence.  If  he 
;s  an  action  and  obtains  judgment,  which 
.id,  it  must  be  conceded  that  this  is  the 

of  the  case.  The  defendant's  negll- 
e  has  been  tried  and  adjudged,  and, 
1  the  judgment  has  been  discharged  by 
leut.  It  has  been  satisfied  for  all  pur- 
I.    The  coQsecnieuces  of  the  transgres- 

have  been  suffered,  and  the  penalty 
The  statute  preserves  the  right  of  re- 
TTt  but  does  not  give  another  and  ad- 


ditional remedy  to  other  parties  for  the  same 
Injury."  The  decision  cites  the  Read  Case, 
holds  that  a  release  by  the  Injured  party 
was  a  bar  to  an  action  given  for  the  benefit 
of  the  widow,  and  concludes  by  saying, 
"The  person  Injured  has  such  a  right  In  the 
cause  of  action  as  he  may  release  the  offend- 
ing party  from  all  damages."  In  the  Hecht 
Case  (Ind.  Sup.)  82  N.  E.  302,  It  was  "dalmed 
that  the  statute  gave  a  new  right  of  action. 
TIUs  Is  true,  tat  a  certain  sense.  Without  the 
statute  the  action  could  not  be  maintained. 
The  right  to  sue  is  purely  statutory,  and  in 
derogation  of  common  law,  and  must  be 
strictly  omstmed."  A  settlement  by  the 
husband  was  held  to  bar  a  suit  for  homldde. 
In  Fowlkea  v.  Ralboad  Co..  9  Helsk.  829, 
dted  in  the  Hecht  Case,  It  was  held  that  as 
the  Injured  inrty  had  recovered  a  judgnlent, 
or  made  a  settlement  or  release,  his  personal 
representattves  could  not  sue.  It  was  ruled 
In  Holton  v.  Daly,  100  111.  181:  "If  the  In- 
jured party  baa  released  his  claim  for  dam- 
ages, his  personal  representatives  cannot  sue 
for  the  homicide."  In  Town  of  Walkrarton  v. 
Erdman,  28  Can.  Sup.  Ct.  852,  and  in  Price 
V.  Railroad  Go.  (S.  C.)  12  S.  B.  414,  It  was 
held  that  releases  executed  by  the  injured 
party  barred  a  snbsequott  suit  for  the  ben- 
^t  of  the  wife;  the  South  Carolina  court 
distinctly  dedintng  to  discuss  whether  the 
statute  gave  a  new  cause  of  action  or  con- 
tinued the  original  cause  of  action.  To  these 
should  be  added  the  Sweetland  Case  (Mich.) 
75  N.  W.  1066,  1078,  and  Brown  v.  Railroad 
Co.  (Wis.)  78  N.  W.  773.  The  Brown  Case 
most  distinctly  asserted  the  right  to  main- 
tain concurrent  suits,  because  there  were  two 
9auses  of  action.  And  yet  it  recognized  that, 
though  concurrent  suits  might  be  maintained, 
they  could  not  be  If  the  party  Injured,  dur- 
ing bis  life,  had  satisfied  the  cause  of  ac- 
tion; for  "the  extinguishment  of  the  primary 
cause  of  action  leaves  the  statute  with  no 
office  to  perform,  and  only  In  the  absence  of 
such  extinguishment  are  there  two  causes  of 
action."  The  supreme  court  of  Michigan,  In 
the  Sweetland  Case,  was  divided  as  to  the 
right  to  maintain  concurrent  actions,  but 
there  was  no  disagreement  as  to  the  effect 
of  a  release.  There  were  three  counts  In  the 
declaration.  One  for  the  common-law  liability 
for  pain  and  suffering  endured  by  the  deceas- 
ed prior  to  death,  which,  It  was  claimed,  was 
not  instantaneous,  and  the  right  of  action 
for  which,  It  was  claimed,  survived  by  vir- 
tue of  the  statute.  The  second  count  was 
for  damages  to  certain  personal  property,  and 
the  third  count  was  for  the  benefit  of  a  de- 
pendent brother  under  the  death  statute. 
There  was  a  verdict  In  favor  of  plaintiff  on 
each  count  One  of  the  judges  held  that  as 
death  was  Instantaneous,  there  could  be  no 
cause  of  action  for  pain  and  suffering  which 
could  survive.  Long,  C.  J.,  In  concurring, 
elaborately  discusses  the  question  as  to 
whether  survival  acts  and  death  acts  cre- 
ate two  causes  of  action,  or  only  one,  and 
reaches  the  conclusion  that  there  wa^  only 
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mjaries.  and  a  separate  lult  for  tbe  bomldde. 
"The  fact  that  the  common-law  rlgbt  of  ac- 
tion which  survivea  1b  for  tbe  benefit  of  the 
deccased'B  estate,  and  that  the  right  of  ac- 
tion under  the  death  act  is  given  for  the 
benefit  of  the  decedent's  'heirs,  can  make  no 
difference  In  the  oonstructlon.  It  was  not 
the  Intratlon  of  the  legislature  to  give  two 
rights  of  recovery  for  the  same  Injury,  which 
resnlts  in  death.  *  *  *  It  such  Judgment 
obtained  hy  her  In  her  lifetime,  or  settlement 
so  made  by  her,  Is  a  bar  to  a  recovery  by 
the  heirs,  under  sections  8S13,  8314,  2  How. 
Ann.  St  Mich.,  then  a  Jndgmmt  obtained  by 
the  heirs  for  a  cause  of  action  accruing  to 
them  by  survival  under  section  7337  would 
be  a  bar  to  the  right  to  recover  for  his  death 
under  sectlonB  8313  and  8314."  Uontgom- 
ery,  J.,  in  his  dissenting  opinloD,  said;  "It  is 
generally  held,  and  we  thinic  properly,  that  if 
the  deceased  settles  for  the  Injury  received  In 
hiB  lifetime,  or  recovers  his  damages  In  an  ac- 
tion, an  action  cannot  be  maintained  after 
bla  death  under  Lord  Campbell's  act;"  citing, 
among  others,  the  article  In  28  Am.  Law 
Beg.  (X.  8.)  365.  &13,  577.  where  the  various 
statutes  are  reviewed,  and  the  conclusion 
reached  "that  the  right  of  action  under  Lord 
CauipbeU'B  act  was  a  new  cause  of  action, 
and  both  may  be  maiDtaioed  after  tbe  death 
of  the  injured  person,  supposing  him  not  to 
have  recovered  damages  In  bis  lifetime." 
Hooker,  J.,  In  his  dissenting  opinion,  said: 
"We  find  that  the  courts  generally  hold  that 
the  recovery  Is  a  bar  to  a  subsequent  action 
by  the  administrator,  and  we  think  tbe  leg- 
islature intended  that  It  should  be.  Thk 
greater  number  of  cases  discussing  the  ques- 
tion deny  tbe  dual  right  of  recovery.  •  *  • 
Tbe  varloois  cases  under  different  statutes 
ate  supported  by  different  reaeons,  but,  as 
already  stated,  they  generally  agree  In  hold- 
ing that  there  is  a  single  remedy."  Tiffany, 
In  bis  work  on  Death  by  Wrongful  Act  (sec- 
tion 124),  after  giving  all  tbe  acts  of  the 
different  states,  and  citing  all  the  cases,  in- 
cluding Lord  Campbell's  act  and  decisions 
thereunder,  lays  the  rule  down  as  follows: 
"If  the  deceased,  in  bis  lifetime,  has  done 
anything  that  would  operate  as  a  bar  to  a 
recovery  by  him  of  damages  for  the  personal 
Injury,  this  will  operate  equally  as  a  bar  In 
an  action  by  hla  personal  representatives  for 
bis  death.  Thus,  a  release  by  the  party  In- 
jured of  his  right  of  action,  or  a  recovery  of 
damages  by  him  for  the  Injury,  la  s  oompleta 
defense  In  the  statutory  action." 

Having  now  fully  attempted  to  consider 
the  state  of  tbe  authorities  outside  of  Geor- 
rla,  let  us  see  what  are  the  rulings  of  our 
own  court.  It  has  never  had  tbe  exact  ques- 
tion involved  In  tbis  case  before  It,  but  It 
can  be  positively  stated  that  It  has  never 
used  an  expression  which  could  suggest  that 
there  might  be  two  recoveries  for  the  same 
aegllgence.  On  tbe  contrary,  ereiy  rnlbig 


mg,  be  too  could  have  recovered  against  the 
defendant  Tbe  Bass  Caae.  101  Ga.  292.  3U 
S.  B.  874,  makes  this  plain.  While  boldhis 
that  the  widow's  cause  of  action  does  not 
accrue  until  tbe  death  of  the  huBband.  and 
that  therefore  the  statute  does  not  besin  to 
run  until  his  death,  yet  that  decision  coo- 
talna  this  distinct  declaration:  "What  we 
DOW  rule  Is  evidently  not  in  confilct  with  tbe 
adjudications  of  tbis  court  to  the  effect  that 
where  a  widow  sues  for  the  homicide  ot  ber 
husband,  tbe  defendant  may  set  up  any  de- 
fense which  might  have  been  pleaded  to  the 
merits  of  tbe  Issue  If  tbe  suit  bad  bees 
brought  by  the  husband  for  tbe  Injuries  to 
his  perscm."  This  court  has  construed  sec- 
Uons  3S2S  and  3829  of  the  CIvU  Code  to 
mean  that  If  the  husband  was  an  employ^, 
and  If  under  tbe  fellow-servant  rule,  or  if 
by  reason  of  contributory  negligence,  be  had 
no  cause  of  action,  neither  has  the  wife.  So, 
In  a  number  of  other  carefully  considered 
cases,  these  sections  have  been  construed  to 
prevent  a  recovery  by  the  wife  If  the  hus- 
band himself  could  not  have  recovered. 
Why?  Tbe  statute  does  not  say  so.  It  sim- 
ply provides  that  the  widow  may  recover  for 
the  homicide  of  the  husband,  caused  by 
crime,  or  criminal  or  other  negligence.  A 
man  may  be  Injured  by  tbe  negligence  of  a 
defendant.  His  death  may  be  directly  at- 
tributable to  that  DegligeBce,  and  yet  If  be 
consented  to  tbe  injury,  or  if  by  ordinary 
care  he  could  have  avoided  tbe  Injury  or 
gotten  out  of  the  way  of  the  death-dealing 
negligence,  be  could  not  have  recovered  for 
tbe  injury,  nor  could  his  wife  recover  for 
his  death.  These  sections  prolong  or  con- 
tinue an  old  cause  of  action,  or  they  cst- 
large  the  old  cause  of  action,  or  they  substi- 
tute a  new  remedy,  or  it  may  even  be  con- 
ceded that  they  give  a  new  cause  of  action, 
but  they  do  not  deal  with  defenses  to  that 
cause  of  action.  The  law  applicable  to  de- 
fenses is  drawn  from  other  sources,  and  m 
applying  that  law  this  court  has  repeatedly 
and  consistently  held  that  the  wife  stood  in 
the  shoes  of  tbe  husband.  "The  widow  is 
bound  by  relations  they  had  established  l>y 
contracts  not  Illegal.  The  wrong  ahe  sues 
for  must  be  a  legal  wrong,— a  wrong  which 
the  law  recognizes  as  a  breach  of  tbe  duty 
tbe  road  owed  ber  husband.  She  stands  in 
his  shoes,  has  his  rights,  and  takes  bla  re- 
sponsibilities.'^ Railroad  Co.  v.  Stroof;.  ^ 
Ga.  467.  In  the  succeeding  caae  (Hendricks 
V.  Railroad  Co.,  Id.  4U8),  tbe  court  say^: 
"Any  relation  existing  by  contract  or  law 
between  the  person  killed  and  the  company 
which  would  bar  a  recovwy  by  blm  for 
damages,  in  case  he  had  not  died,  apply  to 
and  govern  tbe  right  of  the  wife.  •  •  • 
The  principle  which  allows  a  defendant 
when  sued  by  a  widow  for  tbe  homicide 
of  ber  husband,  to  set  up  any  defense  which 
would  prevent  or  iMsen  tbe  husbiuid'a  re- 


(Syl.,  point  1),  that  "a  widow  may  recov- 
er for  tlie  homicide  of  her  husband;  she 
will  have  a  riglit  of  action  wlien  the  hus- 
band, had  he  lived,  had  such  a  right,  and 
'Whatever  wouiu  have  been  a  good  defense 
to  his  Buit,  had  he  lived,  will  be  equally  goo<1 
against  one  brought  by  her."  In  RaiU'oa4 
Co.  V.  ilaloy,  7T  Ga.  242,  2  S.  B.  W3  (Opin- 
ion, point  G),  the  mother  sued  for  the  death 
of  &  minor  son.  and  the  court  said:  "The 
suit  belug  by  the  parent  to  recover  damages 
for  the  killing  of  a  minor,  she  cannot  recover 
unless,  if  hie  were  In  life,  he  could  recover. 
She  stands  In  no  better  condition  than  the 
deceased  would  have  stood  In,  had  he  not 
been  killed,  and  waa  present  before  the 
court." 

In  all  these  cases  there  Is  a  recognition  of 
the  privity  between  husband  and  wife,  or 
parent  and  child,  as  to  the  circumstances 
attending  the  killlDg,  out  of  which  the  lia- 
bility can  grow.  Outside  of  the  mere  acta 
of  the  deceased,  the  courts  have  recognized 
that  this  privity  existed.  In  Lord  v.  Re- 
fining Co,  (Colo.  Sup.)  21  Pac.  148,  after  de- 
ciding that  declarations  not  part  of  the  res 
gestae  are  not  (H'dinarlly  admissible,  the  court 
held  "such  declarations  are  competent  when 
offered  by  the  defeudaxLt.  They  affect  the 
plaintiff  [widow]  In  a  case  of  this  kind  In 
the  same  way  they  would  have  affected  the 
deceased  If  he  had  lived  and  brought  ao 
action  tor  the  same  injury."  A  similar  rul- 
ing was  made  in  Hughes  t.  Canal  Co.  (Pa. 
Sup.)  35  Atl.  IGO,  In  a  suit  by  a  widow  for 
the  homicide  of  her  buaband,  "since  the 
plaintiff  derived  her  actkm  from  the  de- 
ceased." "At  the  time  his  statement  was 
made,  the  only  right  of  actton  there  vas,  waa 
Id  him.  The  plaintiff  had  no  claim  until  he 
died,  and  th«i  the  foundatloB  of  her  elaim 
was  the  Injury  to  him.  If  defendant  would 
not  have  been  liable  to  blm  In  the  first  In- 
stance, it  was  not  made  liable  to  her  by  his 
death.  We  are  not  aware  of  any  case  In 
which  a  widow  has  recovered  for  an  Injury 
to  her  liusband  where  he  could  not  have 
done  M  himself  If  he  had  snrvlved,  and,  on 
principle.  It  Is  perfectly  clear  that  she  can 
never  do  so;  for  the  original  right  of  action 
is  In  him,  and  hers  Is  but  the  succession  or 
substitution  of  his.  where  he  has  not  as- 
serted it  himself."  In  Railroad  Co.  t.  Vena-  [ 
ble,  67  Ga.  700,  the  mother  was  injured  and 
sued,  but  died  before  verdict  The  child 
then  brought  suit  for  the  homicide  of  the 
mother,  and  sought  to  use  the  mother's  in- 
terrogatories, which  bad  been  sued  out  in  the 
first  case.  The  court  allowed  it  upon  the 
ground,  among  others,  that  the  mother  rep- 
resented her  child,  both  suing  for  Injuries  in 
the  same  transaction,  the  substantial  cause 
being  the  same.  In  Railroad  Co.  t.  Fitzger- 
ald, 108  Go.  607,  84  a  E.  316.  it  Is  distinctly 
ruled  that  the  wife  and  husband  are  In 


other  grounds.  That  is  true,  and  the  court 
so  ruled,  but  that  tlie  controlling  reason  was 
the  prhity  appears  from  the  decision  Itself. 
We  quote:  "Her  right  to  a  recovery  must 
necessarily  depend  upon  a  determination  of 
the  question  whether  or  not  'the  husband, 
had  he  livt^d,  would  tiave  had  such  a  right; 
and  whatever  would  have  been  a  good  d^ 
fense  to  his  suit,  had  he  lived,  will  be  equal- 
ly available  against  one  brought  by  her.* 
Berry  v.  Railroad  Co.,  T2  Go.  1B7.  In  othtf 
words,  she  is  to  be  considered  In  privity  with 
the  husband  in  so  far  as  her  right  to  com- 
plain of  the  homicide  is  concerned.  It  fol- 
lows necessarily  tbat  the  company  should 
tiave  been  allowed  to  show,  by  any  compe- 
tent evidence  at  Its  command,  tbat  tbe  Inju- 
ries sustained  by  blm  were  occasioned,  not 
by  tbe  alleged  acts  of  negligaice  on  Its  part, 
of  which  complaint  Is  made,  but  by  other 
and  wholly  different  causes.  Section  OlSl 
of  our  Civil  Code  provides,  in  terms,  that 
'the  declarations  and  ratries  of  a  person, 
since  deceased,  against  his  Interest,  and  not 
made  with  a  view  to  pending  litigation,  are 
admissible  In  evidence  In  any  case,'  while 
section  5183  undertakes  to  state  the  rule  that 
the  admissions  of  privies  In  blood,  privies 
In  estate,  and  privies  in  law  are  admlsaible 
as  against  all  persons  with  whom  they  are 
In  pi-ivity.  Accordingly,  we  think,  that  in 
the  present  case  the  defendant  company 
should  have  been  permitted  to  prove  that 
tbe  plaintiff's  taosbond.  In  undertaking  to 
state  the  cause  of  his  Injuries,  had.  stated 
tiiat  'he  was  making  an  effort  to  couple 
ears,  and  tbat  hit  foot  stnu^  an  obstacle  on 
the  track  and  he  fell.'"  Railroad  Go. 
ntagerald.  108  Ga,  508.  34  S.  B.  317. 

The  Fitzgerald  Case  logically  leads  to  the 
conclusion  that  the  widow  is  barred  by  tbe 
settlement  To  hold  otherwise  would  be  to 
si^  that  the  wife  eonld  be  barred  by  what 
her  buaband  said,  but  not  by  what  he  did; 
that  she  might  be  conclnded  by  words,  but 
not  by  money;  that  the  evidence  of  her  hi»- 
band,  given  in  the  suit  for  his  personal  in- 
juries, might  be  used  against  her  In  a  snlt 
for  hla  deatb,  but  that  the  more  solonn  Judg- 
,  meat  against  him  wosld  not  conclude  her. 
If  the  wife  is  In  privity  with  her  hnsband, 
It  is  conceded  that  his  settlement  will  bind 
I  her;  btit.  if  there  Is  no  privity  between  them 
as  to  this  class  of  cases,  then.  If  the  husband 
should  sue  and  fail  to  recover,  the  wife,  aft- 
er his  death,  would  not  be  bound  fay  that 
Judgm«it  She  may  iH^ng  suit  and  obtain 
a  verdict  notwithstanding  the  husband  failed 
In  bis  suit  So  that  not  only  la  a  settlement 
no  bar,  but  neither  Is  a  verdict  against  the 
hiuband  a  bar.  This  would  not  only  make 
the  statutes  penal,  but  It  would  not  allow  the 
defendant  to  buy  bis  peace  by  paying  money; 
nor  could  be  secure  peace  by  making  a  suc- 
cessful defense  immedlatelj  after  the  In- 


But,  as  In  this  case,  five  years  after  the  In- 
Jury,  upon  proof,  that  can  oftentimes  be  only 
too  easily  secured,  that  the  old  Injury  has 
been  the  cause  of  the  recent  death,  the  de- 
fendant Is  again  called  into  court.  What  l8 
It  to  do?  How  is  It  to  perpetuate  Its  evi- 
dence? How  Is  It  to  know  whether  the  suit 
is  ever  to  be  brought  or  not?  How  Is  It  to 
know  whether  it  Is  liable  or  not?  It  has 
been  acquitted  of  liability  to  the  husband, 
but  years  after  it  Is  sought  to  make  it  liable 
to  the  wife.  In  many  cases  it  would  be  per^ 
fectly  easy  for  the  wife  to  make  out  a  prima 
facie  case,— rely,  say  upon  the  presumptions 
against  railroads,— and  recover  against  the 
defendant,  who  was  not  at  fault,  who  has 
been  adjudged  not  to  be  In  fault,  but  whose 
witnesses  may  have  died  or  moved  away,  or 
otherwise  become  Inaccessible.  These  are 
not  Improbable  results.  They  are  certain  to 
follow  if  the  contention  of  the  defendants 
In  error  Is  sonnd.  There  is  a  reasonable  bar 
provided  by  law  for  small  claims,— for  notes, 
for  accounts,  which  require  little  or  no  evi- 
dence, or  only  written  evidence;  but  the  con- 
tention of  defendant  In  error.  If  correct,  will 
open  the  door  of  the  court,  years  after  an 
Injury  has  happened,  to  determine  questions 
of  the  most  intricate  character.  reqalrli^E  the 
nicest  proof  of  exactly  where  the  dead  man 
was.  what  he  was  doing,  what  he  was  em- 
ployed to  do,  who  hurt  blm,  the  exact  man- 
ner of  the  Injury,  and  all  of  that  elaborate 
and  complicated  balancing  of  conflicting  evi- 
dence which  Is  an  alnost  Invariable  accom- 
paniment of  a  suit  for  personal  injuries. 
We  cannot  characterize  it  better  than  by 
Dsing  the  language  of  Judge  Bleckley  in 
Telegraph  Go.  v.  Nnnnally,  86  Ga.  &05,  12  S. 
E.  578,  In  discussing  a  statute  allowli^  a  pen- 
alty of  yiOO  against  a  telegraph  company. 
The  force  of  what  he  there  naid  is  to  be 
multiplied,  because,  while  he  was  consider- 
ing a  statute  which  allowed  flOO.  we  aie 
considering  cases  in  which  the  damages  will 
not  be  hmidreda,  but  thousands.  "To  leave 
the  company  exposed  to  snlts  for  the  almost 
Innumerable  transactions  of  this  kind  for 
twenty  years  would  be  simply  absurd."  Bee, 
also,  RaUroad  Co.  v.  Clarke,  tS2  U.  B.  237. 14« 
Sup.  Ct  S79,  38  L.  Ed.  422.  It  1b  true  that, 
even  now,  nnder  the  mllng  In  the  Bass  Case, 
these  results  may  follow.  But  such  cases 
will  be  exceedingly  rare.  Where  the  hus- 
band Is  fatally  Injured,  and  the  defendant  Is 
liable,  there  will  generally  be  prompt  setUe- 
ment  or  a  suit.  The  defendant  will  be  pnt 
on  notice,  and  can  prepare  for  his  defense. 
'  The  serious  consequences  to  which  we  have 
referred  would  -  result  from  a  ruling  that 
where  the  husband  falls  to  recover  a  verdict, 
or  where  he  makes  a  settlement  or  obtains  a 
rerdlct,  years  after,  when  he  dies,  the  widow 
may  sue.  In  spite  of  the  prevlons  trials  and 
accord  and  satisfaction,  when  the  witnesses 


terposing  a  statute  of  repose;  for,  if  thi 
settlement  Is  not  a  bar,  there  is  practically 
no  statute  of  limitations,  and  oftentimes  no 
person  with  whom  the  defendant  can  settle, 
and,,  even  after  a  settlement,  marriage,  birth 
of  aftdr-bom  children,  death  of  the  wife,  mi- 
nority of  the  children,  and  the  possibility 
that  the  children  themselves  may  die  daring 
the  lifetime  of  the  Injured  party,  all  make 
the  defendant  liable  to  an  uncertain  extent 
as  of  an  uncertain  date,  to  unknown  and  un- 
knowable persons. 

In  the  nature  of  things,  one  who  claims  u 
a  wife  is  bound  by  the  husband's  condnct. 
Hia  freedom  from  fault  Inures  to  ber  bene- 
fit, but  his  negligence  is  imputed  to  her, 
when,  as  a  quasi  substituted  plaintiff,  she 
asks  the  court  to  Investigate  the  circum- 
stances of  bis  killing.  If  bis  negligence  in 
the  act  is  imputed  to  her,  should  not.  also, 
his  conduct  after  the  Injury  be  Imputed  to 
her?  In  spite  of  all  the  recent  statatea.  "the 
husband  is  still  the  head  of  the  family." 
his  life  Is  his  own,  and  whatever  right  in 
that  life  the  law  gives  to  the  wife  must  be 
subject  to  the  superior  right  of  the  hus- 
band. While  the  law  gives  h^  the  full 
value  of  that  life,  she  takes  It  as  be  left  it. 
If  It  was  a  valuable  life,  in  a  pecuniary 
sense,— If  his  health,  his  strength,  his  habits, 
were  such  as  to  give  it  a  great  earning  ca- 
pacity,—then  great  Is  her  recovery.  But  if. 
on  the  contrary,  he  had  so  lived  as  to  lessni 
these  elements  of  pecuniary  valn^ — If  by 
Idleness  and  vice  and  dissipation  he  had 
shorn  himself  of  his  strength.— -the  wife's 
right  therein  mast  be  taken  burdened  by 
what  he  has  done  In  his  llfetlma  WUIe  be 
lives,  his  life  and  his  person  belong  to  him- 
self, and  he  must  use  that  life  and  body  tor 
the  support  of  his  family.  He  most  be  left 
free,  when  injured,  to  settle  for  the  wrongs 
which  were  to  him,  and  to  him  alone;  be 
must  be  at  Ub«ty  to  adjust  that  wnnir  with- 
out the  amount  of  his  settlement  bdn^  di- 
minished by  the  possibility  or  probability 
that  the  person  dealing  wlt^  falm  will  have 
to  pay  a  second  time  for  the  same  act.  The 
family  stand  to  him  In  the  relation  of  beirs, 
and,  like  all  heirs,  have  no  rights  which  can 
Interfere  with  those  of  the  llvhig.  They 
take  what  he  leaves.  They  take  under  bbn 
and  subject  to  falm.  and  not  adversely  to 
blm.  Under  this  statute  the  cause  of  acttoa 
primarily  grows  out  of  the  r^stlon  between 
the  husband  and  the  wrongdow,  and  his 
rights  against  the  wrongdoer.  The  fun 
value  of  action  Is  in  him.  Only  secondarily 
Is  It  In  the  wife,  and  It  comes  to  ber.  U  It 
comes  at  all,  burdaied  and  Incumbered  by 
hla  conduct  his  settJement,  and  whatever 
else  he  did  In  bis  lifetime  In  reference  there- 
to.  It  is  true^  she  may  recover  the  fall 
value  of  his  life,  but  that  value  depends  ob 
what  be  was  and  what  he  did  In  bis  lire- 
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tlon  into  dollars  and  cents,,  and  deprived  hlB 
family  of  any  further  value  growing  out  of 
the  negligence  complained  of.  Let  us  take 
an  Instance.  A  husband  loses  a  Umb  under 
circumstances  which  entitle  him  to  recover. 
He  brings  suit.  On  the  trial  the  Judge 
charges  the  Jnrj  that  they  may  allow  the 
plaintiff  compensation  for  his  pain  and  suf- 
fering, for  the  mortification  of  living  as  a 
maimed  man,  for  all  damages  arising  from 
the  impairment  of  his  health  and  .from  the 
shock  to  his  nervous  system;  In  addition, 
they  win,  from  the  tables,  determine  what 
WHS  his  expectancy  of  life  at  the  time  of  the 
injury,  and  how  much  his  earning  capacity 
had  been  diminished.  They  will  multiply 
the  amount  of  this  diminished  capacity  by 
the  number  of  years  he  would  have  lived 
according  to  the  table,  reduce  that  to  its 
present  value,  and  that  sum,  pins  what  they 
allow  for  pain,  suffering,  etc..  would  be  the 
amount  of  their  verdict  Now.  In  the  lan- 
guage of  Judge  McCay  in  Railroad  Co.  t. 
Johnson.  88  6a.  409,  "It  is  impossible  to  es- 
timate the  value  of  a  life."  Still,  the  law 
Is  obliged  to  mtasTire  pal|i  and  suffering  and 
life  In  dollars  and  cents,  and  according  to 
rales  which  are  not  Intended  to  bankrupt 
the  defendant  In  all  coses  of  this  class  the 
idalntlff  himself  consents  that  the  injury 
shall  be  rained  in  money.  When  he  gets  a 
verdict  the  law  has  done  all  it  can  to  make 
him  whole.  The  limb  and  the  health  have 
been  valued  In  the  only  way  possible  to  the 
law.  Thooretlcally.  after  he  gets  a  verdict 
he  has  got  them  back,  valued  upon  the  the- 
ory that  he  would  have  lived  out  the  full 
term  of  his  life.  The  Jury  does  not  give  him 
the  value  of  his  hand  for  one  day,  but  for 
twenty  years.  The  jury  treats  him  as 
though,  by  a  legal  certainty,  he  would  live 
out  his  allotted  span,  and  thus  restores  him 
to  himself  and  family  sound  and  well.  Ex- 
actly the  same  results  flow  from  a  settle- 
ment, because  oui  Code  (section  3035)  so  en- 
conrnges  adjustments  thnt  it  "will  not  force 
parties  to  litigate  In  order  to  have  done  what 
they  ought,  and  are  willing,  voluntarily  to 
do."  The  settlement  or  the  verdict  has 
atoned  for  the  wrong  of  the  defendant. 
After  that  he  may  claim  that  whatever  in- 
Jury  was  done  has  been  cured,  and  that  he 
Is  no  longer  liable  to  the  Injured  person  or 
those  who  claim  under  him. 

The  substantial  grounds  on  which  the 
courts  must  hold  that  the  husband's  settle- 
ment bars  the  wife  are  based  upon  the  fact 
that  the  wife's  right  in  the  life  of  the  hus- 
band Is  subordinate  to  what  he  himself  has 
done  with  his  life;  that,  as  his  negligence  Is 
Imputable  to  her,  so  his  ratification  and  con- 
donation of  the  vrrong  done  him  estop  her; 
that  his  acceptance  of  payment  ratifies  the 
act  and  admits  that  he  has  been  made  whole 
of  his  injury;  that  thereafter  the  defendant 
can  say  he  has  not  harmed  the  husband,  but 


bar,  upon  considerations  of  a  public  policy 
encouraging  compromises,  which  would  be 
rendered  dlfllcult  if  not  impossible,  under 
the  view  contended  for  by  defendants  In  er- 
ror. The  omtentlon  of  the  defendants  In  er- 
ror means  that  if  &  settlement  takes  place, 
the  defendant  may  be  called  upon  to  pay  a 
second  time  in  case  of  death.  It  means 
double  damages.  It  means  that  the  stat- 
nte  Is  to  be  treated  as  penal,  and  not  com- 
pensatory. It  means  that  we  are  to  lay  at 
the  door  of  our  statute  the  reproach  which 
was  so  often  and  so  JnsUy  ottered  against 
the  statutes  of  some  of  the  other  states,  as 
to  which  it  was  said  that  it  was  actually 
"cheaper  to  kill  than  to  hurt"  With  us, 
hereafter,  it  would  mean  the  same  thing, 
because  for  the  death  of  the  husband  there 
would  only  be  one  recovery.  For  his  In- 
jury and  subsequent  death,  there  could  be 
two  recoveries.  We  have  seen  that  statutes 
identical  with  ours  in  substance,  having  the 
same  object  in  view,  and  Intended  to  give 
the  same  rights,  have  all,  or  vei^  nearly  all, 
been  construed  to  mean  that  where  the  hus- 
band was  injured,  and  subsequently  settled 
for  the  Injury,  and  thereafter  died  from  the 
^ect  of  the  Injury,  there  could  be  no  recov- 
ery by  his  wife  for  his  death.  She  stands  in 
his  shoes.  She  recovers  If  he  could  have 
recovered.  She  falls  if  for  any  reason  he 
would  have  failed.  If  he  consented  to  the 
Injury,  she  cannot  recover.  If  he  ratifies  the 
Injury  by  accepting  compensation,  she  can- 
not recover.  If  by  ordinary  care  he  could 
have  avoided  the  Injury,  she  cannot  recover. 
If  he  obtains  judgment  against  the  defendant, 
she  cannot  recover.  What  would  have  es- 
topped b)m  estops  her.  Not  only  would  it 
be  a  hardship  to  require  a  defendant  to  pay 
double  damages,  but  there  are  questions  of 
public  policy  which  cry  out  against  such  a 
construction,— a  public  policy  so  pronounced 
that  it  would  require  every  reasonable  doubt 
to  be  resolved  In  Its  favor.  If  the  defend- 
ant is  to  pay  the  Injured  man  full  damages, 
and  subsequently  is  to  pay  the  full  value  of 
his  life.  It  becomes  manifest  that  settlements 
are  impossible.  It  would  operate  to  deprive 
the  injured  party  "of  the  power  of  settling 
his  claim  or  realizing  anything  from  it  In  his 
lifetime.  It  would  naturally,  if  not  Inevi- 
tably, prevent  settlements  and  procrastinate 
litigation  until  It  could  be  determined  wheth- 
er death  would  ensue  from  the  Injury. 
There  could  be  little  inducement  to  settle 
without  suit,  because  whatever  might  be 
paid  to  the  Injured  party  would  neither  bar 
nor  diminish  the  claim  of  his  widow  or 
children  should  death  ensue.  The  statute 
should  not  be  strained  to  bring  about  such 
a  result  nor  should  it  be  reached  unless  re- 
quired by  Ihe  plain  language  of  the  enact- 
ment." Littlewood  V.  Mayor,  etc.,  89  N.  T. 
24,  42  Am.  Itep.  27U.  277.  Under  such  a  con- 
struction the  law.  by  Its  own  act  would  en- 


that  tliere  should  be  an  end  of  litigation."  | 
It  would  Diake  It  Impossible  to  obey  the  In- 
junction, "Agree  with  thine  adversary  quick- 
ly whilst  thou  art  In  the  way  with  him;" 
for  the  defendant  can  properly  ask,  "Who  la 
mine  adversary?"  Ho  might  be  willing  tu 
settle,  he  may  hare  agreed  on  terms,  and  yet 
he  would  be  compelled  to  say  to  a  husband 
utA  father:  "It  is  Impossible  to  say  wheth- 
ex  you  will  die  as  a  result  of  these  injuries 
or  not,  or  whether  when  you  die  your  wife 
and  your  children  will  tlien  be  living  or  not, 
or  whether  you  wiil  be  wifeless  and  child- 
less. She  may  consent  to  the  settlanent; 
but  she  may  also  die,  and  you  may  marry 
a^in.  Or  the  wife  may  die  and  leave  you 
children.  It  is  Impossible  to  settle  with 
them,  because  they  are  minors,  and,  even  If 
that  were  lef;aliy  possible,  there  may  be 
after-born  children;  and  all  of  these  uncer- 
tainties must  be  considered  In  our  negotiar 
tlons."  Surely  the  law  does  not  Intend  that 
any  case  shall  be  so  Inchoate  that  tbe  per- 
son liable  does  not  know  to  whom  he  may 
be  ultimately  liable,  and  cannot  adjust  and 
settle,  even  when  be  admits  liability  and  is 
willing  to  pay.  Judgment  reversed.  All  the 
justices  concurring,  except  COBB  and  LEW- 
IS, JJ.,  who  dissent. 

COBB,  J.  (diasonting).  Mrs.  M.  B.  Cas- 
Bln  brought  suit  agninst  the  Southern  Bell 
Telephone  &  Telegraph  Company,  alleging 
In  her  petition  that  she  was  the  widow  of 
George  S.  Cassiu,  who  departed  this  life  on 
the  10th  day  of  December,  189Y;  that  on  the 
IGth  day  of  May,  1892,  while  her  husband 
was  walking  along  the  sidewalks  of  one  of 
the  streets  of  the  city  of  Atlanta,  the  serv- 
ants and  ^ploygs  of  the  defendant,  who 
were  engaged  In  placing  a  cable  wire  weigh- 
ing about  5U0  pounds  upon  poles  which  were 
above  the  sidewalk  upon  which  her  husband 
was  walking,  negligently  allowed  such  cable 
wire  to  fall  to  the  street  and  strike  her  hus- 
baod  upon  his  head;  that  he  was  knocked 
Insensible,  and  remained  in  that  condition  for 
some  time;  that  tbe  blow  produced  concus- 
sion of  tbe  brain  and  spioaJ  cord,  producing 
at  the  time  partial  paralj'sis,  greatly  impair- 
ing his  power  of  locomotion;  that  the  inju- 
riee  tbus  laHlcted  Impaired  his  mind;  and 
that  from  tht>m  his  death  resulted.  It  was 
further  alleged  that  from  tbe  sidewalk  tx>  the 
point  on  the  post  at  which  tbe  cable  w^lre 
was  being  fastened  was  a  distance  of  30 
feet,  and  that  the  employes  of  the  defendant 
negligently  failed  to  hold  the  same  securely 
and  Urmly,  or  to  take  any  measures  to  keep 
tbe  same  from  falling,  having  failed  to  fasten 
or  hook  the  same  in  any  manner  whatever 
while  handling  and  placing  It  In  position  on 
the  poles,  and  negligently  allowing  It  to  slip 
from  its  fastening  and  from  their  grasp.  Tbe 
defendant  filed  an  answer  denying  the  allega^ 
tlons  of  negligence,  and  that  the  death  of  the 
husband  of  plaintiff  was  caused  by  the  Injuries 


be  hereUiafter  referred  to.  The  cam  came 
on  for  trial,  and  resulted  In  a  Terdict  against 
the  defendant  for  the  sum  of  $3,500.  Al- 
though it  does  not  distinctly  so  appear.  It  la 
to  be  Inferred  from  the  reconl  that  Mra.  Cas- 
shi  died  pending  the  acthm,  and  tliat  the 
children  of  the  deceased  wa«  made  partka 
plaintiff,  as  the  motion  fw  a  new  trial  wbkA 
appears  In  tbe  record  states  the  parties  plain- 
tiff as  "Georgia  A.  Gassln  et  aL,  by  vest 
friend."  This  motkui  for  a  new  trial  was 
overruled,  and  to  this  Jodgmaat  tbe  defends 
ant  excei)ted. 

1.  The  defoidant  filed  a  special  plea  la 
which  it  was  set  up  that  tbe  deceased.  pri« 
to  his  death,  brought  suit  against  the  de- 
fendant for  the  Injuries  alleged  in  tbe  dec- 
laration, and  on  the  IDth  of  January.  1888, 
the  defendant  settled  his  claim,  paying  Um 
in  full  settlement  the  sum  of  $2,500,  and  tak- 
ing from  him  a  release,  in  which  It  waa  recit- 
ed that  tbe  sum  above  named  was  received  In 
full  settlement  of  the  suit  against  tbe  com- 
pany then  pending  In  the  city  court  of  At- 
lanta, and  also  In  full  settlement  of  any  and 
all  claims  for  damages  on  his  part  arising 
out  of  the  Injuries  received  him  on  or 
about  May  16,  1S82.  These  facts  were  plead- 
ed as  an  accord  and  satisfaction  of  all  claims 
growing  out  of  the  right  of  action  now  ta- 
atltated  by  the  plaintUfs,  and  In  bar  of  the 
suit  now  prosecuted  by  them.  Upon  dontv- 
rer  the  court  struck  tbe  plea,  and  tbis  is 
one  of  the  errors  assigned.  This  assign  ment 
of  error  presents  for  dedaioB  tbe  que8ti<Hi 
whether  a  person  who  has  been  lojored  by 
tbe  wrongful  act  of  another,  from  which 
death  does  not  instantaneously  ensae,  can. 
by  a  contract  entered  Into  by  him  with  the 
wrongdoer,  defeat  the  right  of  his  widow  or 
children,  as  tbe  case  may  be,  to  bring  an  ac- 
tion for  damages  growing  out  of  the  homi- 
cide, if  death  should  finally  result  from  tbe 
wrongful  act  of  which  he  has  heea  tbe  vic- 
tim. Impressed  with  the  Importance  of  tbis 
question,  and  realizlag  the  serious  coniw- 
quences  which  will  result  from  a  dedaloa  ei- 
ther way,  I  have  endeavored  to  make  a  thor 
ough  investigation  Into  the  history  of  the 
law  under  wbieh  the  presmt  action  was 
brought,  as  well  as  Into  the  declshxis  of  tbe 
courts  of  this  country  and  of  England  on 
statutes  of  a  similar  nature. 

In  1845  Lord  Campbell  introduced  Into  the 
house  of  lords  what  he  termed  a  bill  "for 
giving  compensation  to  the  families  of  per- 
sons killed  by  negligence."  The  bill  passed 
tbe  house  of  lords,  but  was  lost  In  the  bouse 
of  commons.  See  10  Camp.  Lives  lA.  Ch. 
p.  14».  In  1846.  bowero-,  the  biU  did  pats 
both  bouses  of  parliament,  and  was  passed 
for  the  purpose,  says  the  author  in  bis  autO' 
biography,  of  "giving  a  compensation  by  ac- 
tion to  the  families  of  those  who  are  killed 
by  the  negligence  of  others."  12  Camp. 
Lives  Ld.  Cb.  p.  266.  That  act  Is  known  to 
history  as  "Lwd  Campbell's  Act,"  and  that 


a  person  sliall  be  caused  by  wrongful  act, 
neglect,  or  default;  and  the  act,  neglect,  or 
default  Is  such  as  would  (if  death  had  not 
ensued)  have  entitled  the  party  injured  to 
maintain  an  action  and  recover  damages  In 
reflect  thereof,  then,  and  In  every  such  case, 
the  person  who  would  have  been  Uatrie  it 
death  had  not  ensued,  shall  be  liable  to  an 
action  for  damages,  notwithstanding  the 
death  of  the  p^aon  injured,  and  although 
the  death  shall  have  been  caused  under  such 
circumBtances  as  amount  fca  law  to  ftiony." 
1  Shear.  &  K.  Xeg.  }  126.  In  this  connection, 
as  a  part  of  the  history  of  this  law,  showing 
the  cliief  objection  which  was  raised  to  It 
at  the  time  of  Its  pass^e,  and  the  Impor* 
tance  with  which  the  author  regarded  It.  the 
following  Is  extracted  from  10  Camp.  Lives 
Ld.  Gb.  pp.  153,  154:  "The  latter  {that  1% 
the  death  by  n^ligenea  oompenaation  blU] 
was  now  a  good  deal  diacussed,  and  Lynd- 
hurst  [the  lord  chaocellor]  showed  some  dis- 
position to  cavil  It.  He  pretended,  rather, 
to  stand  up  for  the  old  oommon-law  maxim 
that  the  life  of  anan  Is  too  valuable  to  al- 
low of  any  estimate  of  the  damages  to  be 
given  for  the  loss  of  It.*  I  said:  *If  a  lord 
cbancellor  w«e  killed  by  an  aoddrat  on  a 
rallwi^,  there  might  certainly  be  a  difficulty 
hi  estimating  the  sura  his  family  should  re- 
ceive by  way  of  compensation  for  the  pe- 
cuniary loss.  This  would  depend  much  up- 
on the  probal^  tenure  of  hia  office  if  he  had 
survived;  for  be  might  be  likely  to  retain 
It  for  twenty  years,  or  he  might  be  on  the 
point  of  betog  ejected  from  it  by  an  inevi- 
table change  of  ministry.'  I^ord  Lyudhurst: 
'There  is  a  much  more  difficult  case  which 
may  arise  than  that  which  my  noble  and 
learned  friend  has  had  the  kindness  to  sug- 
gest If  my  noble  and  learned  friend  should 
unfortunat^y  himself  fall  a  sacrldce  to  rail- 
way negligence,  being  at  present  without  of- 
fice and  without  retired  allowance,  how 
would  a  Jury  be  able  to  estimate  the  value 
of  his  hopes?*  The  blU,  however,  did  pass 
both  houses,  notwithstanding  a  powerful  ex- 
ertion of  railway  Interest  to  crush  it,  and  It 
has  Iteen  the  most  popular  of  all  my  efforts 
at  legislation." 

It  was  the  settled  doctrine  of  the  common 
law  tliat  no  oae  could  maintain  a  civil  ac- 
tion for  damages  on  account  of  the  death  of 
a  human  being.  "The  multiplication  of  fatal 
accidents  In  later  times,  and  the  practical 
ImposaibiUty  of  securing  the  punishment  of 
mere  cai^lessness  by  means  of  criminal  pro- 
ceedings," has  been  assigned  as  the  reason 
for  the  passage  by  the  British  parliament  of 
Lord  Campbell's  act  1  Shear.  &  R.  Neg. 
I  125.  Statntes  of  a  similar  nature  have 
been  passed  in  nearly  all  of  the  different 
states  of  the  Union.  The  first  legislation  on 
the  subject  in  this  state  was  an  act  passed 
In  1850.  which  was  in  the  following  words: 
all  caaea  hereafter  whrae  death  shall  en- 


tor  of  the  injury,  the  legal  representative  of 
such  deceased  shall  be  entitled  to  have  and 
maintain  an  action  at  law  against  the  per- 
son committing  the  act  from  which  the 
death  has  resulted— one-half  of  the  recovery 
to  be  paid  to  the  wife  and  children,  or  the 
hnsband  of  the  deceased.  If  any.  in  case  of 
his  or  her  estate  being  Insolvent**  Cobb, 
Dig.  p.  476.  In  1850  an  act  In  the  following 
words  bee^e  a  law:  "If  any  one  ahall  be 
killed  by  the  careleeanen,  n^igence  or  Im- 
proper condvet  of  any  of  said  railroad  com- 
panies, their  officers,  agents  or  employte,  by 
the  running  of  the  can  or  engines  of  any 
of  said  companies,  the  right  of  action  to 
recover  damages,  shall  vest  In  bla  widow, 
if  any,  if  no  widow,  It  shall  vest  In  bis  ehSh 
dcen.  If  any.  and  If  no  child  or  children.  It 
^laU  vest  In  his  legal  representatlvea.*'  Acta 
18&&-6e.  p.  ICS.  The  acta  of  1860  and  ISM 
above  quoted  were  not  carried  Into  the  first 
Code  in  ttae  exact  language  In  which  tiiey 
were  enacted,  bat  In  lien  of  such  acta  the 
flawing  secthm  appears:  "A  widow,  or  if 
no  widow  a  child  or  children,  may  recover 
for  the  homldde  of  the  hnsband  or  parent; 
and  if  suit  be  brought  by  the  widow  or  chil- 
dren, and  the  former,  or  one  of  the  latter, 
dies  pending  the  action,  the  aame  sliali  aar- 
vlve  in  the  first  case  to  the  chUdren.  and  tn 
the  latter  case  to  the  aurrlvlng  child  or  chil- 
dren." Code  1861.  §  2913.  The  sections  of 
the  Codes  of  1868  and  1873  dealing  with  this 
matter  are  in  exactly  the  same  language  as 
that  Just  above  quoted.  Code  ISUS.  S  2920: 
Code  1873,  9  2971.  In  1878  the  section  of 
the  Code  of  1873  above  cited  was  amended 
by  adding  thereto  the  following  words: 
"Tlie  piatntiff,  whether  widow  or  child,  or 
dbildren,  may  recover  the  full  value  of  the 
life  of  the  deceased  as  shown  by  the  evi- 
dence. In  the  event  of  a  recovery  try  the 
widow,  she  shall  hold  the  amount  recovered, 
subject  to  the  law  of  descents  Juat  as  If  It 
had  been  personal  property  descending  to 
the  widow  and  children  from  the  deceased.** 
"No  recovery  had  under  the  provisions  of 
this  act,  and  the  law  of  which  it  is  amend- 
atory, 8haU  be  subject  to  any  debt  or  liabil- 
ity of  any  character  of  the  deceased  hns- 
band or  parent."  Acts  1878-79.  p.  50.  The 
section  as  thus  amended  appears  in  the  Code 
of  1882.  S  2971.  This  latter  section  was 
amended  by  an  act  passed  in  1887  (Acts  1887, 
p.  44),  and  the  provisions  of  the  section  as 
thus  amended  appear  In  sections  3828  and 
3829  of  the  ClvU  Code  in  the  following  lan- 
guage: 

"Sec.  3828.  A  widow,  or,  if  no  widow,  a 
child  or  children,  may  recover  for  the  homi- 
cide of  the  husband  or  parent;  and  if  suit 
be  brought  by  the  widow  or  children,  and 
the  former  or  one  of  the  latter  dies  pending 
the  action,  the  same  sbail  survive  in  the 
first  case  to  the  children,  and  in  the  latta 
to  the  anrrlTlng  cblld  or  children.  The  has- 


Jointly,  and  not  separately,  with  the  right 
to  recover  the  full  value  of  the  life  of  the 
deceased,  as  shown  by  the  evidence,  and 
with  the  right  of  survivorship  as  to  said 
suit  if  either  die  pending  the  action.  A 
mother,  or,  if  no  mother,  a  father,  may  re- 
cover for  the  homicide  of  a  child  minor  or 
sal  Jurla,  upon  whom  she  or  he  is  dependent, 
or  who  contributes  to  bis  or  her  support, 
unless  said  cblld  leave  a  wife,  husband  or 
child.  Said  mother  and  father  shall  be  en- 
titled to  recover  the  full  value  of  the  lite  of 
said  child." 

"Siec.  3829.  The  word  'homicide,*  used  in 
dte  preceding  section,  shall  be  held  to  in- 
clude all  cases  where  the  death  of  a  human 
being  results  from  a  crime  or  from  criminal 
or  other  n^ltgence.  The  plaintiff,  whether 
widow,  or  child,  or  children,  may  recover 
the  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence.  In  the  event  of 
a  recovery  by  the  widow  she  shall  hold  the 
amount  recovered  subject  to  the  law  of  de- 
scents, as  If  It  had  been  personal  property 
descending  to  the  widow  and  children  from 
the  deceased,  and  no  recovery  had  under 
the  provisions  of  this  section  shall  be  sub- 
ject to  any  debt  or  liability  of  any  char* 
acter  of  the  deceased  husband,  or  parent. 
The  full  value  of  the  life  of  the  deceased, 
as  shown  by  the  evidence.  Is  the  full  value 
of  the  life  of  the  deceased  without  deduc- 
tion for  necessary  or  other  personal  expenses 
of  the  deceased  had  he  lived." 

In  1889  an  act  was  passed,  which  Is  now 
embodied  In  section  3825  of  the  Civil  Code, 
which  declared  that  "no  action  for  a  tort 
shall  abate  by  the  death  of  eltlier  party 
where  the  wrong-doer  received  any  benefit 
from  the  tort  complained  of;  nor  shall  any 
action  for  the  recovery  of  damages  for  homi- 
cide. Injury  to  person  or  Injury  to  property 
abate  by  the  death  of  either  party;  but 
such  cause  of  action.  In  case  of  the  death 
of  the  plaintiff,  shall.  In  the  event  there 
Is  no  right  of  survivorship  In  any  other  per- 
son, survive  to  the  personal  representative 
of  the  deceased  plaintiff,  and  In  case  of  the 
death  of  the  defendant,  shall  survive  against 
said  defendant's  personal  representative." 
Acts  ISS9,  p.  73. 

Id  the  light  of  this  history,  what  intention 
must  be  ascribed  to  the  general  assembly  In 
making  the  changes  In  the  law  from  time  to 
time,  finally  culminating  In  the  acta  of  1887 
and  1889?  Was  It  their  Intention  by  this 
legislation  to  create  one  cause  of  action  when 
a  person  received  an  Injury  as  a  consequence 
of  the  wrongful  act  done  by  another,  this 
cause  of  action  to  be  In  the  person  Injured, 
to  deal  with  as  he  pleased,  to  the  exclusion 
of  every  one  else,  If  he  survived  the  wrongful 
act.  and  the  cause  of  action  to  survive  to 
some  other  person  In  the  event  death  was  In- 
stantaneous, or  that  the  person  Injured  had 
fiiUed  to  secure,  by  suit  or  settlement,  com- 


and  Independmt  causes  of  acUon, — the  one 
to  be  in  the  party  Injured,  for  whatever  dam- 
ages he  might  sustain,  and  to  survive  to  his 
legal  representatives  in  the  event  be  died 
without  receiving  compensation;  the  tccot- 
ery  by  tbe  administrator  to  be  assets  of  the 
estate  of  the  deceased^  to  be  administered 
accordliw  to  law;  and  the  other  a  caase  of 
action  in  the  widow  or  children  or  other  jftr- 
son  named  in  the  statute  as  aathorlsed  to  sue 
for  the  homicide  of  anothw,  with  the  right 
to  recover  the  full  value  of  Oxe  life  of  the 
deceased?  The  gen»al  assembly  have  a 
right  to  impose  upon  a  wron^oer  any  penalty 
suitable  as  a  punishment  for  the  wrong  he 
has  committed,  which  Is  not  prohibited  by 
some  constitutional  provision.  It  Is  theie- 
fore  within  the  province  of  the  general  as- 
sembly to  Impose  double  damages  upon  one 
who  has  l9  bis  wrongful  act  damaged  an- 
other. In  order,  however,  to  authorize  a 
holding  that  the  general  assembly  has  In- 
flicted upon  a  wrongdoer  a  penalty  amount- 
ing to  double  damages,  It  must  app^r  <dear- 
ly  from  the  legislative  acts  that  such  was 
the  intention  of  the  lawmaking  body.  A  lav 
authorizing  a  widow  to  recover  damages  from 
one  who  wrongfully  takes  the  life  of  her 
husband,  the  amount  of  damages  to  be  re- 
covered being  either  a  specific  sum.  as  ia  tbe 
case  In  tbe  statutes  of  some  of  the  states, 
or  an  amount  to  be  ascertained  by  a  stated 
rule,  as  Is  the  case  with  the  statute  in  this 
state,  Is  nothing  more  or  less  than  a  legisla- 
tive Imposition  upon  a  person  who  Is  the  neg- 
ligent cause  of  the  death  of  another  of  s 
punishment  for  this  negligent  act,  and  the 
penalty  Inflicted  Is  allowed  to  go  to  the  per- 
son who  sustained  loss  by  the  wrongful  act. 
as  compensation  for  the  damage  done  him. 
While  such  legislation  Is  punitive  so  far  as 
the  defendant  Is  concerned,  it  Is  remedial  so 
far  as  the  plaintiff  Is  concerned.  That  the 
legislature  In  such  cases  may  Impose  double 
damages  upon  a  wrongdoer,  seems  to  be  un- 
questioned. Littlewood  V.  Mayor,  etc^  89  i 
N.  Y.  24.  27.  The  act  of  1850  created  a 
cause  of  action  In  the  legal  representative  of 
the  person  whose  death  was  brought  about 
under  circumstances  which  would  have  en- 
titled him,  "if  death  had  not  ensued."  to  a 
right  of  action.  The  amount  recovered  In 
this  case  was  assets  In  the  bands  of  the  ad- 
ministrator for  administration  according  to 
law,  unless  the  deceased  was  insolvent  at 
the  time  of  his  death.  In  which  event  one- 
half  of  the  recovery  was  to  be  paid  over  to 
the  widow  and  children.  As  the  general  as- 
sembly would  have  the  right,  as  has  been 
seen,  to  impose  a  double  penalty  upon  a 
wrongdoer,  and  as  this  Intention  most  be 
clearly  apparent  from  the  terms  of  the  stat- 
ute, It  may  be  that  a  proper  construction  of 
this  act  would  be  that  It  was  a  survival  stat- 
ute, and  gave  to  the  legal  represratative  a 
right  to  bring  a  suit  only  In  the  event  no  set- 


Urn  and  waa  pending  at  tne  date  oC  bis 
death,  and  for  tbat  reason  had  abated.  The 
act  of  1856  provided  that  if  any  one  should 
be  killed  by  the  carelessness,  negligence,  or 
Improper  conduct  of  a  railroad  company  in 
the  running  of  Its  cars  or  engines,  the  right 
of  action  to  recover  damages  should  vest  In 
his  widow;  If  no  widow.  In  his  child  or  chil- 
dren; and.  If  no  child  or  children,  then  In 
his  legal  representatires.  While  the  words 
of  this  statute  do  not  clearly  Indicate  tbat 
It  was  intended  by  the  general  assembly  as 
a  BurrlTal  statute,  as  Is  the  case  with  the 
act  of  liSO,  still,  keeping  In  mind  the  rule 
that  the  infliction  of  a  double  penalty  by 
legislative  enactment  must  be  clear  and  une* 
qulvocal,  a  proper  construction  of  this  act 
would  probably  be  that  the  right  of  action 
of  the  widow  or  child  or  legal  representa- 
tive, as  ttie  case  might  be,  would  depend  upon 
whether  the  deceased  had  received  compen- 
satlon  for  the  wrongful  act  which  resulted 
in  his  death.  It  is  to  be  noted  that  under 
the  act  of  1850  the  right  of  action  was  In 
the  legal  representative,  although  in  one  con- 
tingency a  part  of  the  recovery  belonged  to 
the  widow  and  children,  to  the  exclusion  of 
creditors.  Under  the  act  of  1856  the  right 
of  action  was  In  the  widow  or  children,  if 
there  were  either,  and  the  recovery  was  had 
to  the  exclusion  of  all  other  persons  Inter- 
ested In  the  estate  of  the  deceased;  and.  If 
there  was  no  widow  or  no  children,  there  was 
still  a  right  of  action  in  the  legal  represen- 
tative, the  amount  recovered  in  such  a  case 
being  subject  to  administration  as  any  other 
assets  In  the  hands  of  the  legal  representa- 
tive. These  two  statutes  seem  to  connect 
the  cause  of  action  which  the  deceased  had 
Id  his  lifetime  with  the  cause  of  action  which 
was  allowed  to  be  asserted  under  the  acts. 
While  under  the  act  of  1850  the  widow  and 
children  are  entitled  to  rights  In  the  recovery 
which  they  would  not  be  entitled  to  In  the 
ordiuary  assets  of  the  estate  of  the  deceased, 
still  the  power  to  assert  the  right  Is  in  the 
legal  representative,  who  would  be  recog- 
nized In  law  as  the  successor  to  the  right  of 
action  which  was  in  the  deceased.  And  al- 
though under  the  act  of  1850,  as  we  have 
seen,  the  right  of  action  was  vested  prima- 
rily in  tlie  widow,  eo  nomine,  still  a  strict 
construction  of  this  act  might  require  that 
It  be  construed  to  be  a  survival  statute,  and 
not  one  creating  a  cause  of  action  Independ- 
ent of  that  which  could  be  asserted  by  the 
person  injured.  The  provisions  of  the  Code 
of  ISOl  which  are  quoted  above,  and  which 
have  been  carried  Into  all  the  Codes,  and 
are  now  the  law  of  this  state,  in  the  exact 
language  which  appears  In  the  first  Code, 
while  evidently  taken  from  the  acts  above 
referred  to,  are  materially  different  In  lan- 
guage from  the  old  law.  There  Is  now  no 
distinction  In  regard  to  this  matter  between 
the'  liability  of  natural  persons  and  corpora* 


of  IsoO  as  one  given  to  recover  where  death 
ensued  under  circumstances  which  would 
have  mtltled  the  deceased,  had  death  not  en- 
sued, to  sue  and  recover  for  the  injury  to 
him;  nor,  as  In  the  act  of  1856,  as  one  to  re- 
cover for  the  carelessness,  negligence,  or  Im- 
proper conduct  of  the  wrongdoer;  and  what 
is  Intended  to  be  accomplished  by  these  ex- 
pressions is  embraced  In  the  present  law  In 
the  one  word  "homicide."  The  person  au- 
thorized to  bring  the  suit  Is  the  widow,  and, 
'If  no  widow,  the  child  or  children.  If  the 
widow  brings  the  suit,  and  dies  pending  the 
same,  the  action  survives  to  the  child  or 
children;  and,  If  there  were  no  widow  and 
no  child  or  children,  there  was,  prior  to  the 
act  of  1887,  no  right  of  action  in  any  one, 
and  prior  to  the  act  of  1889  a  suit  brought 
by  the  widow  would,  upon  her  death,  abate, 
if  there  were  no  children,  and.  If  brought  by 
the  children,  upon  their  death  would  abate. 
In  no  event,  either  under  the  law  as  it  was 
prior  to  the  act  of  18S7,  or  as  it  Is  since  the 
passage  of  that  act,  can  a  legal  representa- 
tive bring  a  suit  for  the  homicide  of  tils  In- 
testate. It  does  seem  to  us  clear  that  the 
changes  by  the  Code  of  18G1  in  the  acts  of 
1850  and  1856  manifest  an  intention  to  sepa- 
rate the  right  of  action  which  is  In  the  per- 
son for  the  wrongful  act  committed  upon 
him  from  the  right  of  action  which  Is,  un- 
der the  law,  in  the  widow  or  other  persons 
If  death  results  from  such  wrongful  act.  If 
one  survives  the  Injury  Inflicted  upon  him 
by  the  wrongdoer,  he  Is  to  have  a  right  to 
demand  compensation  for  this  wrong,  and 
this  Is  Independent  of  any  right  which  any 
other  person  might  have  to  make  claim  upon 
the  wrongdoer  either  in  the  lifetime  of  the 
person  injured  or  after  his  death.  If  death 
results,  or,  in  the  language  of  the  law,  if 
there  Is  a  homicide,  then  the  widow  of  the 
deceased,  or  other  person  named  In  the  stat- 
ute. Is  entitled  to  demand  compensation  un- 
der the  terms  of  the  statute;  and  this  right 
is  entirely  separate,  distinct,  and  Independ- 
ent from  the  right  which  the  deceased  could 
assert  In  his  lifetime.  A  right  of  action  un- 
der the  act  of  1850  In  the  legal  representative, 
and  a  right  of  action  in  a  certain  contin- 
gency under  the  act  of  1856  in  the  legal  rep- 
resentative, would  seem  to  be  Intended  by 
the  legislature  as  a  means  of  transmitting 
from  the  deceased  to  the  widow  or  other 
person  the  right  of  action  of  the  deceased. 
Such  being  the  case.  If  the  right  of  action 
was  settled  during  the  lifetime  of  the  de- 
ceased, there  was  nothing  to  be  transmitted 
through  the  medium  of  his  legal  representa- 
tive to  his  widow,  or  other  persons  who 
might  sustain  loss  by  his  death.  When  the 
legislature  sees  proper,  as  It  has  done,  to 
eliminate  the  legal  representative  from  the 
statutes  authorizing  suits  for  homicide,  and 
leave  the  person  Injured  with  full  right  to 
bring  his  suit  for  damages  and  demand  com- 


tion  for  tbe  nomiclde,  and  there  being  no 
words  whatever  in  the  statute  which  could 
be  strained  to  connect  the  right  of  tbe  de- 
ceased to  bring  an  action  during  his  life- 
time with  tbe  right  of  the  widow  or  other 
person  named  to  bring  an  action  after  his 
death,  bat  one  conclusion  can  be  arrived  at, 
and  that  Is  that  It  was  tbe  intention  of  the 
general  assembly  to  create  two  separate  and 
distinct  causes  of  action,  which  may  be  as- 
serted Independently  of  each  other;  and 
this  would  be  true  notwithstanding  In  some 
cases  the  effect  of  it  would  be  to  impose 
upon  the  wrongdoer  a  double  penalty  as  a 
punishment  for  the  injury  which  be  has  In- 
flicted. This  view  of  the  case  Is  strength- 
ened when  we  consider  the  act  of  1889.  Pri- 
or to  that  act  a  suit  brought  by  a  person 
during  bis  lifetime  abated  upon  his  death. 
In  other  words,  tbe  right  of  one  to  demand 
compensation  for  the  injury  done  blm  exist- 
ed as  long  as  he  lived,  and,  when  be  did  not 
succeed  In  securing  a  settlement  of  tbe  de- 
mand during  his  lifetime,  the  right  of  action 
did  not  pass  to  his  legal  representatives. 
Tbe  act  of  1S89  provides  that  do  action  for 
the  recovery  of  damages  for  Injury  to  the 
person  suing  shall  abate  by  the  death  of 
either  party,  but  shall  survive  to  the  per- 
sonal representatives  of  the  deceased  plain- 
tiff. In  sucb  case  tbe  amount  of  tbe  recov- 
ery  by  the  legal  representative  would  be  as- 
sets In  his  hands  for  administration  accord- 
ing to  law.  There  is  no  provision,  as  in  the 
act  of  1850,  that  such  recovery  should  be  for 
tbe  benefit  of  tbe  widow  and  children,  and 
therefore  it  cannot  be  properly  held  that  it 
was  tbe  Intention  of  the  general  assembly 
by  this  act  to  provide  that  when  this  cause 
of  action  survived  it  would  defeat  tbe  right  of 
tbe  widow  to  bring  suit  for  tbe  homicide; 
and  it  certainly  cannot  be  held  that  tbe  wid- 
ow's suit  for  tbe  bomicide  could  be  pleaded  In 
abatement  of  this  salt  which  survived  to  the 
personal  representative.  As  the  law  giving 
an  action  to  the  widow  for  tbe  homicide  says 
nothing  at  all  in  reference  to  the  right  of 
the  husband  to  bring  an  action  during  hla 
lifetime  for  the  injury  to  blm,  so  the  act 
which  provides  that  tbe  husband's  suit,  In 
tbe  event  of  his  death,  shall  survive  to  his 
legal  representative,  says  nothing  at  all  In 
reference  to  the  right  of  the  widow  to 
bring  a  suit  in  tbe  evjent  he  dies.  If  the 
pendency  of  a  suit  by  the  legal  representa- 
tives for  the  Injury  to  the  deceased  could 
not  be  pleaded  in  abatement  of  the  suit  of 
the  widow  for  tbe  homicide  of  her  husband, 
I  am  at  a  loss  to  understand  how  it  could 
be  contended  that  tbe  judgment  In  favor  of 
the  deceased  during  his  lifetime  could  be  so 
pleaded;  and  for  a  similar  reason  It  would 
seem  that  an  accord  and  satisfaction  entered 
into  between  tbe  deceased  and  tbe  wrongdoer 
during  his  lifetime  would  not  be  a  bar  to  tbe 
suit  by  the  widow  after  hli  death.   I  can  ar- 


person  was  negligently  injured,  ana  aeau 
did  not  Immediately,  but  did  finally,  resott 
from  the  Injury  received;  that  is;  the  one 
which  the  person  Injured  would  have  under 
the  common  law.  and  the  other  one  which 
tbe  widow  or  other  person  named  In  the 
statute  would  have  under  the  Code  of  1S61 
as  amended  by  the  act  of  1887. 

I  have  been  imable  to  fi.nd  any  ruling  by 
this  court  which  would  be  either  directly  con- 
trolling upon  this  question,  or  which  would 
have  sucb  a  bearing  upon  the  same  as  would 
be  recc^nized  as  persuasive  aattaorlty  either 
way.  It  Is  proper,  however,  in  this  discus- 
sion, to  allude  to  the  rulings  and  utt«-ances 
of  the  court  In  some  of  tbe  cases  which  have 
been  brought  under  the  different  statutes 
above  referred  to.  So  far  as  I  have  been 
able  to  ascertain,  the  only  case  brought  un- 
der the  act  of  1^  which  ever  reached  this 
court  was  the  case  of  Railroad  Co.  v.  Panlk, 
24  Ga.  356.  No  ruling  was  made  in  that 
case  which  would  have  any  bearing  upon 
the  question  now  under  consideration.  No 
case  brought  under  tbe  act  of  1S36  seems 
ever  to  have  reached  this  court  The  first 
time  that  this  court  was  called  upon  to  deal 
with  the  law  as  contained  In  the  Code 
1861  was  in  1868,  after  tbe  Code  of  that 
year  went  into  effect  This  was  In  the  case 
of  Railroad  (Jo.  v.  Johnson,  38  Ga.  409. 
where  it  was  held  that  If  the  deceased  by 
the  exercise  of  ordinary  diligence  could  have 
avoided  the  injury,  his  widow  could  not  re- 
cover damages,  and  also  that  if  both  the 
deceased  and  tbe  wrongdoer  were  at  fault, 
tbe  damages  would  be  diminished  In  propor- 
tion to  the  negligence  or  want  of  ordinary 
care  on  the  part  of  the  deceased.  It  is  to 
be  noted  that  this  decision  was  prior  to  the 
act  which  declared  that  tbe  measure  of  dam- 
ages should  be  tbe  full  value  of  the  life 
of  the  deceased.  In  the  case  of  Railroad 
Co.  V.  Strong,  52  Ga.  461.  Judge  McCay  uses 
this  language:  "But  by  our  law  the  right 
is  given  by  statute  to  the  wife  generally  for 
the  'homicide'  of  her  husband.  Cases  of  self- 
defense,  of  inevitable  accident  of  executioa 
by  command  of  the  law,  etc.,  must  from  the 
nature  of  things,  be  excepted.  And  It  seems 
to  us  that  the  true  Inquiry  Is,  has  tbe  de- 
fendant violated  any  of  the  public  or  pri- 
vate obligations  he  was  under  to  the  de- 
ceased?  Whether  those  obligations  or  duties 
were  implied  by  law  or  existed  by  expres? 
contract  is  Immaterial,  but  that  some  duty, 
public  or  private,  was  violated  by  the  homi- 
cide, would  seem  to  follow  from  the  very 
nature  of  a  wrong,  and  from  the  princi- 
ples of  Justice  and  equity.  And  our  original 
act  giving  this  action  puts  the  right  pre- 
cisely on  this  ground,  to  wit  whenever  the 
husband,  had  be  lived,  would  have  had  a 
right  of  action,  then  tbe  wife  has  it  in  case 
of  his  death."  In  the  case  of  Hendricks  v. 
Railroad  Co^  62  Oa.  407,  It  vaa  held  that 


with  the  kllling,  or  any  rdatlon  existing  by 
contract  or  by  law  between  the  deceased 
and  the  defendant  which  wonld  bar  a  se- 
corery  by  talm  for  damages  in  case  he  had 
lived,  apply  to  and  govern  ^e  right  of  the 
wife.  A  slmllfu:  ruling  was  ma^  in  the  case 
of  Railroad  Co.  v.  ^ers,  &3  Ga.  12.  In  the 
case  of  Cottlngham  v.  WeeUs.  54  Oa.  275, 
it  was  ruled  that  the  fact  the  defendant  had 
been  tried  upon  an  Indictment  charging  him 
with  ttie  offense  of  murder  and  had  been 
acquitted  could  not  be  pleaded  in  bar  of 
the  widow's  suit  for  the  homicide.  When 
the  case  came  before  this  court  a  second 
time,  in  66  Oa.  201.  it  was  held  that  a 
widow  could  recover  for  the  homicide  of  her 
husband,  whether  the  homicide  be  the  act  of 
a  natural  or  artlflclal  person,  or  the  result 
of  Intention  or  criminal  negligence.  The 
ruling  in  the  Hendricks  Case,  supra,  was  fol- 
lowed and  approved  in  the  case  of  Railroad 
Co.  V.  Johnson,  60  Ga.  667.  In  the  case  of 
Railroad  Co.  v.  Roach,  64  Ga.  635,  It  was 
held  that  a  suit  by  a  widow  against  a  rail- 
road company  for  the  homicide  of  her  hus- 
band, who  was  an  empioyfi  of  the  road, 
could  not  be  maintained  unless  It  was  shown 
that,  in  the  transaction  resulting  In  the 
death  of  the  employ^,  he  was  free  from 
fault  In  Daly  v.  Stoddard,  66  Ga.  145.  it 
was  held  that,  in  order  to  authorize  a  re- 
covery by  a  widow  for  the  homicide  of  her 
himlMuid,  his  death  must  have  been  caused 
by  some  act  amounting  to  a  crime,  or  by 
the  criminal  negligence  of  the  defendants. 
This  case  was  decided  before  the  passage 
of  the  act  of  18S7.  In  Cook  v.  Railroad  Co., 
72  Ga.  48,  It  was  beld  that  a  contract  en- 
tered into  by  a  husband  who  was  an  em- 
ploye of  the  company,  which  waived  the 
right  to  sue  for  injuries  resulting  from  crim- 
inal negligence  on  Its  part,  was  void,  and 
could  not  be  pleaded  in  bar  of  the  widow's 
right  to  recover.  In  Berry  v.  Railroad  Co., 
Id.  187,  It  was  held  that  a  widow  had  a 
right  of  action  for  the  homicide  of  her  hus- 
band whenever  the  husband,  bad  be  lived, 
would  have  had  such  right,  and  that  what- 
ever could  have  been  a  good  defense  to  his 
suit  would  be  equally  available  against  one 
brought  by  the  widow.  An  examination  of 
that  case,  however,  will  show  that  the'  de- 
fense relied  on  was  that  the  deceased  could, 
by  the  exercise  of  ordinary  care,  have  avoid- 
ed the  consequences  of  the  defendant's  neg- 
ligence. In  Railroad  Co.  v.  Brantley,  »8  Ga. 
259,  20  S.  E.  98,  the  rule  that  a  widow  of 
an  employs  of  a  railroad  company  could  not 
recover  against  the  company  for  the  homi- 
cide of  her  husband,  if  the  husband  was  at 
fault,  or  if  he  could  have  avoided  the  conse- 
quences of  the  defendant's  negligence  by 
the  exercise  of  ordinary  care  and  diligence, 
was  recognized.  In  Railroad  Co.  v.  Fitzger- 
ald It  was  held  that  an  admission  by  a  per- 
BCQ  trading  to  show  that  an  Injury  which 


was  admissible  In  evidence  in  a  suit  brongb 
by  the  widow  to  recover  for  the  faomlcid* 
See,  also,  hi  this  connection.  Railroad  Co.  i 
Roach,  70  Qa.  484;  Railway  Co.  r.  Stewar 
71  Oa.  427. 

It  clearly  appears  from  the  present  law  o 
the  state  goremllig  rights  of  actions  of  thi 
character  involved  In  the  present  case,  a 
well  as  from  the  decisions  of  this  conr 
above  referred  to.  that  a  widow  or  othe 
person  named  In  the  statute  Is  not  entltlet 
to  recover  unless  the  homicide  is  brough 
about  as  a  result  of  a  crime,  ot  criminal  oi 
other  negligence  of  tiie  party  occasioning  it 
and  that  no  recovery  can  be  had  for  the 
bomldde  if  the  negligence  of  the  deceased 
was  of  such  a  character  as  would  have  pre- 
cluded a  recovery  by  falm,  or  if  during  hla 
life  he  had  done  any  act  or  entered  Into  any 
cMitract  which  would  have  the  effect  of  ren- 
dering the  act  which  brought  about  his 
death  one  which  was  either  lawful  In  the 
person  committing  the  same,  or  one  for 
which  he  would  not  be  legally  responsible. 
In  other  words,  the  right  of  a  widow  to 
recover  Is  not  because  the  death  of  her  hus- 
band has  been  brought  about  by  an  act  of 
some  person,  but  his  death  must  be  the  re- 
sult of  some  act  of  commission  or  omission 
on  the  part  of  the  defendant  which  the 
law.  would  declare  to  be  negligent,  and  un- 
der such  circumstances  that  had  death  not 
resulted,  he  would  have  been  entitled  to  de- 
mand compensation.  It  Is,  therefore,  clear- 
ly right  that  the  widow  should  be  deprived 
of  her  right  to  bring  a  suit  if  the  deceased 
conid  have  avoided  the  consequences  of  the 
defendant's  negligence  by  the  exercise  of 
ordinary  care,  as  well  as  In  the  case  where 
the  deceased  had  entered  Into  a  contract 
which  had  the  effect  of  making  the  act  of 
the  defendant  lawful  as  to  him,  and  also 
In  al!  of  those  cases  where  the  facts  and 
circumstances  surrounding  the  killing,  as 
well  as  those  leading  up  to  and  preceding  It 
were  .  such  as  to  show  either  that  the  de- 
fendant had  been  guilty  of  no  wrongful  act 
or  that  the  deceased  was  the  victim  of  his 
own  folly  In  matter  of  contract,  or  of  his 
carelessness  in  matter  of  conduct.  All  of 
the  cases  which  we  have  cited  above  (be- 
ing all  we  have  been  able  to  find  In  our  Re- 
ports dealing  with  the  question  under  con- 
sideration) relate  to  some  act  done  by  the 
deceased  prior  to  or  concurrent  with  the 
Injury  which  he  received.  When  a  person 
is  Injured  by  the  wrongful  act  of  another,  a 
foundation  Is  at  once  laid  for  a  cause  of  ac- 
tion In  favor  of  those  entitled  under  the  law 
to  demand  compensation  for  his  death,  and 
the  moment  that  his  death  results  from  such 
wrongful  act  the  cause  of  action  is  full  and 
complete.  Nothing  the  person  injured  can 
say  or  do  between  the  date  of  the  wrongful 
act  and  bis  death  can  defeat  the  cause  of 
action  for  the  homicide;.    Itae  Fitzgerald 


poses  a  wroDgiui  act  resulting  lu  tue  aeaui 
of  the  person  wronged.  In  the  Fitzgerald 
Case,  evideuoe  of  an  admission  of  the  party 
Injured  was  allowed,  to  show  that  no  wrong- 
ful act  liad  been  committed  by  the  defend- 
ant, but  that  the  act  complained  of,  as  to 
the  person  injured,  was  lawful.  Hence  It 
tended  to  establisli  that  no  wrongful  act 
was  committed,  and  therefore  no  cause  of 
action  arose  In  favor  of  anybody.  For  the 
purpose  of  admitting  such  evidence,  the  de- 
ceased and  the  widow  might  be  considered 
in  privity.  But,  even  if  this  is  not  true, 
the  admission  of  the  evidence  In  the  Fitz- 
gerald Case  was  predicated  upon  another 
principle;  and  that  Is  that  a  declaration 
against  Interest  hy  a  person  since  deceased, 
under  well-established  principles,  as  recog- 
nized by  the  authorities  there  cited,  is  ad- 
missible in  a  controversy  between  third  per- 
sons. It  would  seem  that  the  ruling  made 
fn  that  case  was  better  supported  by  the 
latter  reason  than  by  the  former.  In  the 
case  of  Railroad  Co.  v.  Bass,  Ga.  390,  30 
.S.  E.  874,  this  court  had  before  it  the  ques- 
tion as  to  when  the  statute  of  limitations 
began  to  run  against  the  widow's  right  of 
action  to  recover  for  the  homicide  of  her 
husband.  It  was  held  that  as  such  right 
did  not  exist  until  he  was  dead,  the  statute 
of  limitations  began  to  run  from  his  death, 
and  not  from  the  time  tliat  the  Injury  was 
inflicted  which  caused  his  death.  In  the 
opinion  Mr.  .lustice  Fish  uses  this  language: 
■•The  plaintiff's  action,  however,  was  not  for 
injuries  done  to  the  person  of  her  husband. 
She  h^d  no  right  under  the  law  to  sue  for 
such  injuries.  No  one  except  the  husband 
himself  could  maintain  an  action  for  them. 
If.  however,  such  Injuries  resulted  In  his 
death,  then,  under  section  3828  of  the  Civil 
Code,  a  right  of  action  accrued  to  her.  That 
section  provides  that  a  widow  may  recover 
for  the  homicide  of  her  husband,  and  plain- 
tiff's suit  is  based  upon  the  cause  of  action 
therein  given  her.  This  statute  does  not  pro- 
fess to  revive  the  cause  of  action  for  the 
injury  to  the  deceased  in  favor  of  his  widow, 
nor  Is  such  Its  legal  effect;  but  it  creates  a 
new  cause  of  action.  In  favor  of  the  widow, 
unlcnown  to  the  common  law.  The  right  of 
action  given  by  the  statute  Is  for  the  homi- 
cide of  the  husband.  In  ail  cases  where  the 
death  results  from  a  crime,  or  from  crfmiual 
or  other  negligence,  and  is  founded  on  a  new 
grievance,  Jiamely,  his  homicide,  and  is  for 
the  Injury  thereby  sustained  by  the  widow 
and  children,  to  whose  exclusive  benefit  the 
damages  must  icure."  While  the  question 
now  under  consideration  was  not  directly  In- 
volved in  that  case,  the  argnmout  made  by 
Mr.  Justice  Fish  lu  demoiistrnting  the  cor- 
rectness of  the  conclusion  as  to  the  ques- 
tion ihen  before  him  dircoUy  bears  upon  the 
present  question,  even  if  it  is  not  couciusive 
of  the  same. 


£.ngiana,  ana,  wniie  tne  decisions  are  not 
altogether  in  accord,  some  of  them  are  ao- 
tbority  for  the  conclusion  which  I  have 
reached  In  the  present  case.  Those  holding 
the  contrary  are  based  on  statutes  more 
nearly  similar  to  Lord  Campbell's  act,  and 
It  may  be  conceded,  for  the  sake  of  the  ar- 
gument, that  the  cases  which  hold  that  and 
similar  statutes  to  be  survival  statutes  were 
correctly  decided.  See,  In  this  connection. 
Tiff.  Death  Wrongf.  Act  §  24.  This,  how- 
ever, did  not  seem  to  be  the  opinion  of  the 
author  of  that  act  as  Is  shown  by  the  above- 
quoted  extracts  from  his  Lives  of  the  Lord 
Chancellors.  In  the  case  of  Needham  v. 
Railway  Co..  38  Vt.  294,  it  was  held  that 
under  statutes  which  are  very  similar  to 
ours,  two  causes  of  action  arose  out  of  the 
wrongful  death  of  anoth^,— one  in  favor  of 
the  decedent  for  his  loss  and  suffering  re- 
sulting from  the  injury  In  bis  lifetime;  the 
other  founded  on  his  death,  or  on  the  dam- 
ages resulting  from  his  death  to  the  widow 
or  next  of  kin  of  the  deceased. — and  that 
each  cause  of  action  was  to  be  prosecuted 
Independently  of  the  other;  the  damages 
allowed  to  be  recovered  In  the  two  statutes 
being  given  upon  entirely  different  princi- 
ples, and  for  different  purposes.  Under  stat- 
utes of  a  similar  nature  the  supreme  court 
of  Mississippi  held  that  a  right  of  action 
in  the  administrator  to  prosecute  a  suit  for 
personal  injuries  begun  during  the  lifetime 
of  his  Intestate  was  distinct  from  and  inde- 
pendent of  the  right  of  action  given  by  stat- 
ute to  the  next  of  kin  to  recover  for  the 
death  of  the  person,  caused  by  the  wrongful 
or  negligent  act  of  another;  that  the  two 
sections  could  co-exist;  and  that  they  had 
no  connection  with  each  other.  Railroad 
Co.  T.  Phillips,  64  Miss.  693,  2  South.  537. 
The  court  of  appeals  of  New  York  held  that 
a  statute  very  similar  to  Lord  Campbell's 
act  was  not  simply  remedial,  but  created  a 
new  cause  of  action  In  favor  of  the  ptr- 
sonal  representative  of  the  deceased,  which 
was  wholly  distinct  from,  and  not  a  revivor 
of,  the  cause  of  action  which,  if  he  bad 
survived,  he  would  have  had  for  his  bod- 
ily injury.  Whitford  v.  Railroad  Co.,  23  N". 
Y.  4G5.  Judge  Denlo,  in  his  opinion,  uses 
this  language:  "But  the  suggestion  that 
the  present  action  Is  brought  to  enforce 
the  right  which  the  common  law  f^ave  to 
the  deceased,  and  that  the  provisions  of  our 
statute  should  be  considered  as  affecting 
only  the  remedy,  which  may  alwa^-s  be  reg- 
ulated by  the  lex  fori,  la  not.  In  my  opin- 
ion, soimd;  for  it  Is  not  a  simple  devolution 
of  iL  cause  of  action  which  the  deceased 
would  have  hud  which  the  statute  effecta 
but  It  is  an  entirely  new  caose  of  action 
which  is  here  sought  to  be  enforced.  Tbe 
system  of  the  statute  as  well  as  of  thp  coiu 
mon  law  la  that  the  right  of  action  for  (Urn- 
OSes  on  iuvoamt:^^  bodily  liUuito%  vUch 
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;  ■  ^longed  to  the  deceased  while  he  llTed,  WM 
ttingalshed  by  bis  death.   The  statute  does 
"'~}t  profess  to  revive  his  cause  of  action  In 
-  Lvor  of  the  executor  or  administrator.  The 
>mpensation  for  the  bodily  Injuries  re- 
alns  extinct,  but  a  new  grIeTance  of  a  dl»- 
Dct  nature,  namely,  the  deprivation  sufler- 
-  1  by  the  wife  and  children  or  other  rela- 
ves  of  their  natural  support  and  protection, 
rtses  upon  his  death,  and  is  made  by  the 
■  ■•  atute  the  subject  of  a  new  cause  of  action 
I  favor  of  these  surviving  relatives,  but  to 
-3  prosecuted  in  point  of  form  by  the  ex- 
-:  ;ntor  or  administrator.    The  reference  in 
-.  le  first  section  of  the  statute  of  1847  to 
le  ability  <St  the  deceased  to  maintain  the 
.2tIou  it  death  bad  not  ensued  is  Inserted 
>Ie1y  for  the  purpose  of  defining  the  kind 
3d  degree  of  delinquency  with  which  the 
efendaut  must  be  chargeable  in  order  to 
jbject  him  to  the  action.   The  act,  neglect, 
e  default  must  be  such  as  would,  if  death 
ad  not  ensued,  have  entitled  the  party  In- 
ired  to  maintain  an  action,"  etc.   The  su- 
reme  court  of  Arkansas  held,  under  stat- 
tes  similar  to  ours,  that  two  causes  of  ae- 
on could  be  maintained  for  the  wrongful 
eatfa  of  an  individual,— one  for  the  benefit 
f  bis  estate,  and  the  other  for  the  benefit 
t  his  next  of  kin.   Davis  t.  Railway  Co. 
^rk.)  13  S.  W.  SOI.    Section  18,  e.  52,  of 
le  Public  Statutes  of  Massachusetts  pro- 
Ides  that  if  a  p»8on  suffers  bodily  injury 
r  damage  to  his  property  through  a  de- 
3Ct  in  a  highway,  townway,  causeway,  or 
rid^,  which  defect  might  hare  been  reme- 
~  led,  or  which  damage  or  injury  might  have 
een  prevented,  by  tbe  exercise  of  reason- 
ble  care  and  diligence  on  the  part  of  those 
bliged  by  law  to  repair  the  same,  he  might 
scover  against  the  wrongdoer  for  such  in- 
jry  or  damage.   Section  17  provides  that, 
'.  life  Is  lost  on  account  of  an  injury  re- 
elved  in  the  manner  described  in  the  fore- 
olng  section,  an  action  may  be  brought 
gainst  the  county,  town,  or  person  obliged 
y  law  to  make  the  repairs,  by  the  personal 
epreeentative  of  the  deceased,  for  the  ben- 
fit  of  the  widow  and  children,  to  recover 
sum  not  exceeding  $1,000.   In  Bowes  v. 
!ity  of  Boston.  29  N.  E.  633,  15  L.  R.  A. 
6o.   the  supreme  court  of  Massachusetts 
eld  that  the  action  provided  for  in  section 
8  uuFTived  the  death  of  the  person  Injured, 
nd  was  independent  of  the  action  provided 
or  In  section  17,  and  that  "both  actions 
ciay  proceed  at  the  same  time,  on  Independ- 
nt  ground,  and  for  different  purposes."  A 
tatute  of  Kansas  provides  that  causes  of 
ction  for  personal  Injury  snrvive  the'  death 
f  tbe  person  Injured.   Comp.  Laws  1879.  | 
20.    Another  section  provides:   "When  the 
entli  of  one  is  caused      the  wnmgful  act 
r  omission  of  anothra:,  the  personal  repre- 
eutatlves  of  the  former  may  maintain  an 
ction  therefor  against  the  latter,  If  the  for- 
ler  might  hare  maintained  an  action,  had 
e  lived,  against  the  latter  for  an  injury 
>r  tbe  same  act  or  omission."  Id.  I  422. 
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The  section  fni-thcr  provides  that  the  dam- 
ages recovered  in  such  a  case  shall  not  ex- 
ceed $10,000,  and  shall  inure  to  the  exclusive 
benefit  of  tbe  widow  and  children.  If  any, 
or  next  of  kin.  In  McCarthy  v.  Railroad 
Co.,  IS  Kan.  46,  it  was  held  that  the  action 
for  personal  Injuries  survived  only  In  the 
event  the  death  did  not  result  from  such 
Injuries,  and  that,  where  death  resulted 
from  the  injuries,  only  tbe  action  for  the 
homicide,  for  the  benefit  of  the  next  of  kin, 
could  be  maintained.  This  decision  was 
followed  by  the  circuit  court  of  the  United 
States  for  the  district  of  Kansas  in  Hulbert 
V.  City  of  Topeka,  34  Fed.  510.  Mr.  Justice 
Brewer  delivered  the  opinion,  and,  while 
he  felt  bound  by  the  decision,  he  criticised 
adversely  the  ruling  therein  made,  as  the 
following  extract  from  his  opinion  will  show: 
"I  was  a  member  of  the  supreme  bench  of 
Kansas  at  the  time  this  opinion  was  filed, 
and  concurred  in  It.  I  feel  constrained  to 
follow  that  decision;  and  yet  I  may  be 
permitted  to  say  that  my  examination  of 
this  case  has  led  me  to  doubt  the  correct- 
ness of  that  conclusion,  for  the  measure  of 
damages  and  the  basis  of  recovery  under 
the  two  hectlons  are  entirely  distinct.  Sec- 
tion 422  [the  homicide  section)  gives  a  new 
right  of  action, — one  not  existing  before;  an 
action  which  is  not  founded  on  survivorship; 
an  action  which  takes  no  account  of  the 
wrong  done  to  the  decedent  but  one  which 
gives  to  the  widow  or  next  of  kin  damages 
which  have  been  sustained  by  reason  of  the 
wrongful  taking  away  of  the  life  of  the 
decedent  It  makes  no  difference  whether 
the  injured  party  was  killed  instantly,  or 
lived  months;  whether  he  suffered  lingering 
pain  or  not;  whether  or  not  he  was  put  to 
any  expense  for  medical  attendance  and 
nursing.  None  of  these  matters  are  to  be 
considered  In  an  action  under  section  422, 
and  the  single  question  Is,  how  much  has 
the  wrongful  taking  away  of  his  life  in- 
jured his  widow  or  next  of  kin?  It  Is  an 
action  to  recover  damages  for  the  death, 
and  in  no  sense  a  survival  of  an  action 
which  the  decedent  himself  bad  in  his  life- 
time." In  Railway  Co.  v.  Bennett's  Estate, 
47  Pac.  183,  a  decision  rendered  in  1806,  the 
court  of  appeals  of  Kansas,  in  a  weii-con- 
Bidered  opinion  by  Carver,  J.,  repudiated 
the  doctrine  laid  down  In  the  McCarthy  Case, 
and  put  itself  in  line  with  the  above-quoted 
language  of  Mr.  Justice  Brewer,  and  with 
other  decisions  referred  to  in  the  opinion. 
It  will  be  noticed  that  the  Kansas  law  is 
very  similar  to  Lord  Campbell's  act.  In 
Adams  T.  Railway  Co.  (C.  0.)  05  Fed.  938,  It 
was  held  that  the  statutes  of  Washington 
and  Idaho,  which  are  very  similar  to  X^rd 
Campbell's  act  created  an  entirely  new 
cause  of  action,  independent  of  the  right  of 
the  ^ceased  to  recover  for  the  Injuries  to 
him. 

The  following  decisions,  while  not  direct- 
ly In  point  in  their  reasoning  tend  to  sup- 
port the  Gonduslott  I  hare  reached  In  tbe 
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69  ni.  App.  256;  Railroad  Oa  t.  Wymore. 
40  Neb.  645.  5S  N.  W.  1120;  The  Oregon 
(D.  C.)  73  Fed.  846:  Com.  t.  Metropolitan 
R.  Co.,  107  Mass.  236;  Ratlway  Co.  v.  Hosea 
(Ind.  Sup.)  6S  N.  R  419,  decided  in  1899; 
Kailroad  Co.  t.  Clarke,  162  U.  S.  230,  14 
Sop.  Ct.  579,  38  li.  Ed.  422;  Martin's  Adm'r 
T.  Railroad  Co.,  IQl  U.  8.  685  et  seq.,  14  Snp. 
Ct  033.  38  L.  Ed.  311;  Doyle  v.  Railroad 
Co.  (Mass.)  87  N.  E.  770,  59  Am.  &  Eng.  R. 
Cas.  118;  Donahue  t.  Drexler  (Ky.)  56  Am. 
Hep.  886;  Hurst  T.  Railway  Co.  (Mich.)  48 
N.  W.  44;  Westcott  T.  Railroad  Co.  (Vt.)  17 
Atl.  745;  Railroad  Co.  v.  Kuehn,  70  Tex. 
682,  8  S.  W.  484;  Mimro  t.  Reclamation  Co. 
(Cal.)  24  Pnc.  SOS;  Putman  v.  Southern  Pac. 
Go.  (Or.)  27  Pac.  1033;  Belding  t.  Railroad 
Co.  <S.  D.)  53  N.  W.  750. 

It  has  been  ruled  in  England  that  the 
cause  of  action  under  Lord  Campbell's  act 
was  the  defendant's  negligence,  and  that.  If 
the  deceased  had  in  his  lifetime  accepted  a 
sum  of  money  In  full  satisfaction  and  dis- 
charge of  bis  claim  against  the  defendant, 
this  would  bar  the  right  of  the  legal  repre- 
sentatlre  to  recover  for  the  homicide,  the 
death  of  the  person  injured  not  creating  "a 
fresh  cause  of  action."  Read  t.  Railway 
Co.,  L.  R.  3  Q.  B.  555,  9  Best  &  S.  714.  See, 
also.  Griffiths  t.  Earl  of  Dudley,  9  Q.  B. 
DiT.  857;  Haigh  t.  Packet  Co.,  52  L.  J.  Q. 
B.  (N.  S.)  640;  Wood  V.  Gray  [1892]  App. 
Gas.  676.  The  decisions,  however.  In  Eng- 
land, even  under  Lord  Campbell's  act,  hare 
not  been  uniform.  In  Bradshaw  t.  Rail- 
way Co.,  10  C.  P.  189,  It  was  held  that  where 
a  person  was  Injured  on  a  railway  by  an 
accident,  and  after  an  interval  died,  his  ex- 
ecutor might  maintain  an  action  for  dam- 
age to  his  personal  estate  arising  fn  his  life- 
time from  medical  expenses  and  loss  occa- 
sioned by  his  Inability  to  attend  to  business. 
In  making  the  decision  the  court  found  it 
necessary  to  construe  Lord  Campbell'i  act, 
and  in  reference  thereto  Grove,  J.,  uses 
this  language:  "The  intention  of  the  act 
was  to  give  the  personal  representative  a 
right  to  recover  compensation  as  a  trustee 
for  children  or  other  relatives  left  tn  a  worse 
pecuniary  position  by  reason  of  the  Injured 
person's  death,  not  to  affect  any  existing 
right  belonging  to  the  personal  estate  in 
general.  There  Is  no  reason  why  the  stat- 
ute should  interfere  with  any  right  of  action 
an  executor  would  have  had  at  common  law. 
In  the  case  of  such  right  of  action  he  sues 
as  legal  owner  of  the  general  personal  estate 
which  has  descended  to  him  in  course  of 
law.  Under  the  act  he  snes  as  trustee,  tn 
respect  of  a  different  right  altogether,  on 
behalf  of  particular  persons  designated  In 
the  act"  The  decision  In  the  Bradshaw 
Case  was  questioned,  but  followed,  in  Leg- 
gott  V.  Railway  Co.,  1  Q.  B.  Dir.  590,  45 
L.  J.  Q.  a  (N.  S.)  557.  In  that  case  salt 
was  brought  1^  the  widow,  as  the  persaud 


loss  by  reason  of  Inability  to  attend  to  busi- 
ness, etc.;  and  It  was  held  that  the  recovery 
I  by  the  plaintiff  In  a  former  suit  broagrbt  In 
I  her  representative  capacity,  for  the  benefit 
of  herself  and  children,  to  recover  for  tlie 
I  homicide  of  the  deceased,  did  not  abate  the 
I  action.    In  that  case  It  was  contended  that 
an  admission  made  In  the  former  suit  by  the 
plaintiff  operated  as  an  estoppel  in  tbe  lat- 
ter, but  the  court  were  agreed  that  this  con- 
tention could  not  be  maintained,  while  they 
donbted  whether  a  proper  constrnction  of 
Lord  Campbell's  act  authorized  the  bringing 
of  a  second  action  at  all.   See,  also.  In  thi« 
connection,  Pym  v.  Railway  Co.,  2  Best  *  8. 
750.    In  Town  of  Walkerton  v.  Brflman.  2S 
.  Can.  Sup.  Ct.  852,  It  was  hi-ld  that  wherr 
1  an  action  was  brought  by  a  person  InjamL 
I  In  which  his  evidence  was  taken  de  bene 
j  esse,  such  evidence  was  a'imisBibie  In  a 
I  subsequent  action  brought  unJerLord  Camp- 
j  bell's  act    From  this  propos'  tlon  two  jndges 
dissented,  but  the  court  wa>  of  opinion  that 
the  principle  of  the  declSiOn  in  Read  v. 
Railway  Co.,  snpra,  was  controlling.  Tbe 
construction  of  Lord  Campbell's  act  made  In 
the  decision  last  cited  has  been  followed 
by  the  courts  In  many  of  the  states  of  the 
Union  where  the  statutes  on  the  subject  are 
In  the  same  or  similar  language  as  that  con- 
tolned  in  that  act    See  LIttlewood  May- 
or, etc..  89  N.  T.  24,  27,  42  Am.  Rep.  271: 
I>ibble  v.  Railroad  Co.,  25  Barb.  183;  Hecht 
V.  Railway  Co.,  132  Ind.  B07.  32  N.  R  302: 
Goodsell  V.  Railroad  Co.,  33  Conn.  Gl:  Pr!(H> 
V.  Railroad  Co.   (8.  G.)  12  S.  B.  413:  Birrti 
V.  Railway  Co.  fPa.  Sup.)  30  Atl.  826;  Saw- 
yer V.  Perry  (Me.)  33  Atl.  660:  Railway  Oo. 
T.  Long  (Tex.  Sup.)  27  S.  W.  118.  24  L.  R 
A.  637;  Rnllroad  Co.  r.  HcElwaIn  OCy.)  34 
L.  R.  A.  788,  and  notes  (s.  c  »*  S.  W.  2361: 
Hill  V.  Railroad  Go.  (Pa.  Sup.)  85  Atl.  997. 
35  li.  R.  A.  196;  Hansford's  Adm'x  v.  Payne. 
11  Bnsh.  880;   Fowlkes  v.  Railroad  Co..  9 
Hetsk.  829;   In  re  Taylor's  Estate.  179  Pa. 
St.  254,  86  Atl.  230:   Andrews  v.  Railroad 
Co.,  34  Conu.  57.   In  this  connection,  see  1 
Jag.  Torts,  p.  310;  Tiff.  Death  Wroni^.  Act. 
1 124;  Cooley,  Torts,  p.  •264. 

In  Legg  V.  Britton.  24  Atl.  1016,  the  su- 
preme court  of  Vermont  held  that  where  the 
plaintiff  in  an  action  for  personal  Injuries 
died  from  such  Injuries  pending  the  actlnn. 
and  his  administrator  recovered  Judgment 
therein,  such  a  Judgment  was  a  bar  to  an 
action  by  the  administrator  for  the  benefit 
of  the  widow  or  next  of  kin  under  the  stat- 
ute of  that  state.  This  decision  Is  directly 
In  conflict  with  tbe  decision  made  in  the 
case  of  Needham  v.  Railway  Co.,  dted  su- 
pra; and  Ross,  0.  J.,  In  the  opinion,  says 
that  what  Is  said  on  the  subject  In  the 
Needham  Case  Is  obiter.  In  niinols,  wherf 
there  was  a  statute  passed  in  18S3  verr 
similar  In  language  to  Ijord  Campbell's  act, 
and  one  passed  In  1872  whidi  pvoTlded  that 
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'rtlons  to  recorer  damages  for  Injuries  to 
le  persoo,  ezc^t  slander  and  libel,  should 
irvive,  it  was  beld  that  the  act  of  1872  did 
jt  repeal  the  act  of  1853,  but  that  the  for- 
Ler  act  simply  referred  to  cases  where 
le  death  was  not  the  result  of  the  wrongful 
!t  complained  of  in  a  pending  case.  Hol- 
•n  T.  Daly,  100  IlL  131.  The  supreme  court 
'  Kentuclry  held  that  under  statutes  of  that 
ate  two  causes  of  action — one  for  the  men- 

I  and  bodily  sutfering  of  the  person  1n- 
ired,  and  the  other  for  the  loss  of  life— 
d  not  surrlve,  when  the  sufFertng  and 
?ath  were  caused  by  the  same  wrongful 
:t,  and  that  the  party  entitled  to  sue  mnat 
ect  whether  he  would  bring  the  one  or  the 
her,  and  that  the  pendency  of  one  action 
as  a  sufficient  reason  for  the  abatement  of 
e  other.  Conner's  Adm'x  t.  Paul,  12  Bush, 
.4.  In  8  Am.  &  Eng.  Enc.  Law  (2d  Ed.) 
0,  the  rule  by  which  it  can  be  determined 
hether  the  statutes  authorize  two  actions, 
one  by  the  legal  representative  for  the  ben- 
Lt  of  the  estate  of  the  decedent,  and  the 
lier  by  the  widow  or  next  of  kin,— or  only 
e  action,  which  may  be  commenced  by  the 
Tson  injured  In  his  lifetime  and  surrlve 

his  legal  representatives,  or  be  commen- 
d  by  them  after  his  death.  Is  clearly  stat- 
in the  following  language:  "When  the 
jht  of  action  given  by  the  statute  Is  mere- 
such  as  the  deceased  would  have  had  if 
had  surrired  the  injury,  a  release  prop- 
ly  executed  by  him  in  his  lifetime  la  a 
luplete  defense  to  an  action  by  his  per* 
nal  represeotative  or  others  to  recover 
in.iges  for  his  death.  The  same  rule  Is 
le  where  the  statute  Is  not  a  survival  stat- 
e,  but  creates  a  new  and  distinct  cause 
action  in  favor  of  certain  beneficiaries, 
it  provides  that  the  right  of  action  shall 
Ist  only  In  cases  where  the  deceased  him- 
Lf  might  have  maintained  the  action  had 
lived."  Applying  tbU  rule  to  our  stat- 
3,  what  Is  the  result?  It  Is  clear  that  the 
:ht  of  action  given  to  the  widow  or  other 
rson  therein  named  la  not  mer^  such  as 
3  deceased  would  have  bad  if  be  had  sur- 
/ed  the  injury,  for  the  simple  reason  that 
IS  right  of  action,  by  the  terms  of  the 
t  of  188^  survives  to  the  personal  repre- 
itative  of  the  deceased.  Neither  Is  the 
itute  a  survival  statute.  The  personal  rep- 
lentatiTe  of  th^  deceased  has  no  oonnec- 
n  with  the  cause  of  action  or  with  the 
It,  and  Is  not  mentioned  in  any  way  In 
■  statute.  The  statute  creates  a  new  and 
itbict  cause  of  action,  as  has  been  ruled 
the  case  of  Bass  t.  Railroad  Co.,  supra, 
d  it  is  not  dlstbictly  provided  that  the 
bt  of  action  shall  exist  only  where  the 
■eased  himself  might  have  maintained  the 
:lon  bad  he  lived.   If  the  ad  of  1860  were 

II  of  foroe,  with  the  language  In  it,  which 
similar  to  the  language  in  Lord  Camp- 
I's  act,  then  the  ruling  made  by  the  court 
queen's  bench  In  Bead  t.  fiallroad  Co^ 

.Icta  has  been  followed  by  so  many  Amei^ 
n  courts  In  oonstming  similar  statutes* 


might  be  looked  to  as  persuasive  authority 
in  determining  what  Is  a  correct  conatrnc- 
tion  of  that  act  But  the  general  assembly 
has  seen  fit  to  change  the  language  of  the 
statute  in  such  a  way  that  it  cannot  be  con- 
nected In  any  way  with  Lord  Campbell's 
act,  except  that  that  act  was  doubtless  the 
origin  of  our  legislation  on  the  subject 
The  language  of  I^rd  Campbell's  act  was 
not  strictly  followed  In  the  act  of  1850. 
It  was  departed  from  materially  in  the  act 
of  1850,  and,  as  has  been  seen,  the  Code  of 
1861  made  radical  changes  in  the  act  of 
1S56.  I  am  aware  of  the  hardship  that  may 
result  from  the  Interpretation  thus  placed 
upon  this  law,  but  this  fact  should  not  be 
considered  when  the  intention  of  the  general 
assembly  to  pass  a  law  which  would  work 
such  hardship  is  clear  and  manifest 

2.  During  the  progress  of  the  trial  the 
defendant  offered  lu  evidence  the  receipt  giv- 
en by  Cassln  during  his  lifetime  for  $2,500, 
which  recited  that  it  was  In  full  satisfac- 
tion of  all  claims  that  Cassln  had  against 
the  company.  Counsel  for  the  defendant 
contended  that  even  If  the  receipt  was  not 
admissible  for  the  purpose  of  showing  that 
the  action  was  barred,  it  was  admissible  as 
a  bar  of  all  damages  for  decreased  earning 
capacity  up  to  the  moment  of  the  death  of 
the  deceased.  The  court  ruled  that  the 
measure  of  damages  was  fixed  by  statute, 
which  declares  that  the  measure  of  dam- 
ages Is  the  full  value  of  the  life  of  the  de- 
ceased, as  shown  by  the  evidence,  aud  re- 
fused to  admit  the  receipt  in  evidence.  If  * 
the  deceased  cannot  by  contract  discharge 
the  defendant  from  liability  to  the  widow. 
It  is  difficult  to  see  bow  the  amoimt  that 
is  paid  to  him  in  discharge  of  the  claim 
which  the  law  allows  him  to  assert  could  be 
used  as  evidence  to  diminish  the  recovery 
to  which  the  law  says  the  widow  is  entitled. 
It  is  true  that  the  conduct  of  the  deceased  at 
the  time  tbat  the  wrong  is  Inflicted  which 
results  in  his  death  may  be  such  that  the 
damages  which  his  widow  would  recover 
would  be  diminished,  as  was  held  In  the 
ease  of  Bailroad  Co.  t,  Johnson;  supra;  but 
It  has  never  been  held  that  anything  done 
by  the  deceased  after  the  injury  was  com- 
plete would  have  the  effect  of  diminishing 
the  dunages  which  the  law  declares  the 
widow  shall  recover  In  the  event  her  hus- 
band died  from  the  effect  of  the  wrongful 
act  Judge  Beld,  in  his  cbai'ge  to  the  Jury, 
uses  the  following  language:  "The  meas- 
ure of  damages  hi  this  vxm,  if  the  plaintiffs 
axe  entitled  to  recover,  would  be  the  present 
cash  value  of  the  financial  value  of  the  Ufe 
of  their  father,  calculated  from  the  time  of 
his  death."  This  is  the  correct  rule  to  be 
applied.  Of  course,  there  should  hare  bem 
no  recovery  in  thb  case  for  any  damages 
sustained  by  Cassln,  such  as  loss  of  tlme^ 
pain  and  suffering,  decreased  ability  to  la- 
bor, and  the  like;  and  Hie  plaintiffs  in  the 
present  case  woe  therefore  not  entitlnd  to 
recover  any  loss  which  accrued  to  tb^ 
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determine  wnat  was  tbe  run  value  or  nis 
life  to  bis  children,  4nd  therefore  their  loss 
growing  out  of  his  death,  what  was  the  con- 
dition of  his  health  and  his  earning  capac- 
ity prior  to  the  injury.  The  full  valne  of 
Che  life  Is  not  to  be  determined  by  the  con- 
dition of  the  injured  person  after  the  wrong- 
doer has  disabled  him.  Any  other  rule 
would  bring  about  this  result:  If  the  wrong- 
fal  act  was  of  such  a  nature  as  to  mtlrely 
destroy  the  Injiu-ed  person's  capacity  to  la- 
bor, and  Btlll  he  surTlved  the  injury,  the 
persons  entitled  to  sue  upon  his  death  re- 
sulting from  such  injury  could  recover 
nothing,  because  his  life  between  the  date 
of  the  injury  and  the  date  of  bis  death 
would  have  no  pecuniary  value.  It  cannot 
be  seriously  cwtended  that  this  Is  the  law. 
If  It  is,  a  person  who  commits  an  injury  to 
the  person  of  another  tending  to  destroy  bis 
life  should  be  diligent  to  see  that  death  does 
not  ensue  Immediately,  and  that  his  victim 
should  survive  a  reasonable  length  of  time 
In  a  totally  disabled  condition.  In  a  case 
like  the  present  the  recovery  should  be  the 
full  vnUie  of  the  life  of  the  deceased,  taking 
Into  consideration  what  would  have  been 
his  earning  capacity  at  the  time  of  his  death 
if  he  had  not  sustained  the  injury  which 
resulted  in  his  death. 

The  foregoing  sets  forth  fully  the  reasons 
which  constrain  me  to  dissent  from  the 
conclusion  reached  by  a  majority  of  the 
court.  I  believe  the  conclusion  I  have  reach- 
ed is  founded  upon  absolutely  sound  rea- 
sons, and  is  abundantly  supported  by  au- 
thorities, both  Eogllsh  and  American;  and 
the  current  of  American  cases  which  have 
dealt  with  statutes  at  all  similar  to  ours 
is  with  the  conclusion  I  have  reached. 
When  it  is  conceded  that  the  statute  of  this 
state  giving  a  cause  of  action  for  the  homi- 
cide creates  a  new  cause  of  action,  separate 
and  distinct  from  the  one  which  the  Injured 
party  had  in  his  own  behalf  at  common  law, 
—and  I  unde'rstand  the  majority  of  the  court 
to  so  concede,— It  seems  to  me  tbat  no  argu- 
ment Is  necessary  to  show  that  there  can  be 
a  recovery  In  the  case  upon  this  new  cause 
of  action  by  the  person  in  whose  favor  it  Is 
vested,  notwithstanding  the  common-law 
cause  of  action  in  favor  of  the  injured  party 
has  been  released  by  him  In  his  lifetime. 
Such  a  construction  of  the  statute  as  Is  given 
by  the  court  would  make  the  legislature 
gnllty  of  doing  an  absurd  and  vain  thing 
when  It  enacted  the  law.  When  this  court 
reached  the  conclusion,  as  it  did  In  the  Bass 
Case,  that  the  statute  providing  for  suits  In 
cases  of  homicide  created  a  new  cause  of  ac- 
tion, the  present  case  was,  in  principle,  de- 
cided; and,  to  my  mind,  no  argument  was 
needed  to  establish  the  soundness  of  the 
position  for  which  I  now  contend.  I  am  au- 
thorized by  Mr.  Justice  LEWIS  to  say  that 
be  concnm  In  the  rlewa  above  iveseiited. 


ACTION    ON    CONTRACT-JURT  TRIAL-^UDG- 
MKNT— VALIDITY— BXBCUTION  SAIJB— 
DISTRIBUTION  OF  PROCEEDS. 

1.  When  an  action  is  founded  upon  an  nncM- 
ditional  contract  in  writing,  the  Judge  bas  pow- 
er to  rendn  a  judgment  thereon  witnont  the  in- 
tervention  of  a  ju^. 

2.  If  the  plaintiff's  petition  in  such  an  te- 
tion  alleges  that  the  contract  of  the  defendact 
therein  sued  on  was  secured  by  a  deed  to  laad 
ezecnted  by  him,  and  prays  for  a  speciftl  jadc- 
meot  against  the  land,  and  the  judge,  in  ren- 
dering bis  judgment  upon  the  note,  incorporates 
therein  a  special  Hen  npon  the  land,  this  latter 
part  of  the  judgment,  even  if  erroneous  or  void, 
does  not  invalidate  the  entire  judgment,  for  the 
remainder  of  it  is  ^ood,  and,  by  operation  of 
law,  constitutes  a  lien  npon  the  land,  effectual 
from  the  date  of  the  deed. 

3.  Wher&  after  obtaining  soch  a  judgment, 
the  plaintiff  filed  and  had  recorded  a  deed  to  the 
land,  and  had  the  land  levied  on  and  s(dd.  and 
the  fund  was  brou^t  into  court  for  dlstiibo- 
tiou,  other  judgment  creditors,  whose  jodg- 
ments  were  older  than  the  one  above  mentioo- 
ed,  but  younger  than  the  deed  given  to  aecort 
the  note,  could  not  attack  the  younger  Judg- 
ment on  the  ground  that  the  deed  given  to  se- 
cure the  note  was  infected  with  usnir. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  the  Bank  of  ThomasvIUe 
against  one  Clifton.  Judgment  for  plain- 
tiff. C.  C.  Buah,  trustee  in  bankruptcy  oo 
sale  of  defendant's  land  under  execution,  in- 
tervenes, as  did  also  some  other  creditors. 
Judgment  for  the  bank,  and  Busb  and  oth- 
ers bring  error.  Affirmed. 

W.  C.  WorriU  and  B.  H.  Powell  &  Smis. 
for  plaintiffs  in  error.  B.  B.  Bower  and  A. 
L.  Hawes,  for  defendant  in  error. 

SIMMONS,  0.  J.  It  appears  from  the  rec- 
ord that  Clifton  borrowed  from  the  Bank 
of  Thomasrille  $7,000,  for  which  sum  he 
gave  his  promissory  note  with  a  stipulation 
for  the  payment  of  $700  liquidated  damages 
(presumably  attorney's  fees)  in  case  the 
note  had  to  be  collected  by  suit.  For  the 
purpose  of  securing  the  note,  be  made  the 
bank  a  deed  to  certain  land  on  November 
14,  1892.  In  1688  the  bank  brought  sott 
against  Clifton  on  the  note,  and  prayed  for 
a  judgment  on  the  note,  and  also  for  a  spe- 
cial lien  on  the  land.  No  defense  was  made, 
and  the  judge  rendered  a  Jndgment  on  the 
note,  and  granted  the  prayer  of  the  peti- 
tion for  a  s[>eclal  lien  on  the  land.  This 
was  done  without  the  Intervention  of  a  jury. 
In  1893  and  1894  other  creditors  obtained 
common-law  judgments  against  Clifton. 
Subsequentiy  CTIIfton  was  adjudicated  a 
bankrupt,  and  Bush  was  appointed  trostee. 
In  1899  the  bank  had  Iti  execution  based 
on  the  jndgment  rendered  in  1808  levied  oo 
the  land.  Bush  filed  a  blU  in  the  United 
States  court  seeking  to  enjoin  the  tevy  and 
sale  under  this  execution.  A  reatralnlDg 
order  was  granted  by  the  Jndge  of  that 
court,  and  subsequently  be  lamed  an  order 
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owing  tbe  lOierlff  and  Biuli,  the  tnutee, 
sell  tbe  land  under  the  bank  execntion. 
d  requiring  tbem  to  deposit  In  another 
signaled  bank  the  inroeeedfl  of  the  sal& 
!  oi-dered  that  the  trustee,  representing 
i  othw  judgment  creditors,  litigate  In  the 
ite  courts  with  the  bank  as  to  the  prior- 

of  their  Judgments.  The  bank  filed  a 
>tIon  In  the  superior  court  of  Decatur 
juty  praying  that  the  fund  arising  from 
}  sale  be  turned  over  to  It,  setting  up  the 
ts  In  regard  to  the  loan,  the  deed,  and 
!  Judgment,  and  claiming  a  Hen  superior 
that  of  the  other  creditors.  Those  cred- 
rs— some  through  Bush,  the  truBtee,  and 
ne  Independently— filed  Interrenttons,  In 
ilch  they  claimed  that  their  Judgments 
re  superior  to  the  Judgment  of  the  bank, 

because  the  judgment  in  favor  of  the 
ak  and  granting  a  special  lien  od  the  land 
s  rendered  by  the  court  without  the  In- 
vention of  a  jury,  and  (2)  because  the 
^d  made  by  Clifton  to  the  bank  was  lu- 
ted with  usury,  and  therefore  void,  and 
•y  had  the  right,  as  Cltfton  was  insolvent, 
suggest  usury  In  hla  stead.  The  court 
italned  a  demurrer  to  these  interventions, 
1  awarded  the  fund  to  the  Bank  of  Thom- 
'lUe.  The  trustee  and  Intervening  cred- 
rs  excepted. 

,  2.  The  suit  by  the  bank  against  CUf- 
.  was  a  common-law  action  predicated 
lu  an  unconditional  contract  In  writing, 
der  the  constitution  and  laws  of  this 
te  the  judge  has  i>ower,  without  the  In- 
vention of  a  jury,  to  render  a  Judgment 
in  such  contract  where  no  Issuable  de- 
se  Is  filed  by  the  defendant.  There  was 
te  filed  by  Clifton  to  the  suit  by  the 
Ik.  It  was  clearly  the  duty  of  the  Judge 
render  judgment  upon  tbe  contract.  It 
s  claimed,  however,  by  the  plaintiffs  in 
or  that  the  Judgment  granting  a  special 
I  upon  the  land  could  not  be  rendered  by 

Judge  without  the  Intervention  of  a  Jury, 
I  that  the  judgment  was  therefore  void. 
m  If  the  verdict  of  a  jury  should  have 
n  had  setting  up  tbe  special  lien,  we 
Ik  the  fact  that  the  Judge  rendered  it 
bout  a  Jury  would  not  make  the  judg- 
3t  void.  ITnless  It  plainly  and  palpably 
tears  that  the  court  had  no  authority  to 
der  the  judgment,  the  latter  would  not 
void.  If  there  Is  doubt  as  to  whether  the 
ge  has  Jurisdiction  to  render  the  Judg- 
2t,  and  he  decides  In  favor  of  his  poVer, 
ile  such  ruling  may  be  erroneous,  the 
gment  will  not  be  void.  If  tbe  Judgeli 
.•ution  had  been  called  to  the  matter 
»n  he  rendered  the  judgment,  and  he  had 
ided  In  favor  of  his  Jurisdiction,  although 
may  have  decided  that  question  erro- 
iisly,  the  Judgment  would  not  be  void, 
If  unexcepted  to,  and  unreversed,  is  a 
.d  and  binding  Judgment  Railroad  Co. 
?endIeton,  87  Oa.  761,  13  S.  B.  822;  Ev- 
:t  T.  Westmoreland,  92  Ga.  673,  19  S.  B. 

Crow  V.  Mortgage  Co.,  02  Oa.  815,  19 
j:.  31;  Manning  t.  Weyman,  99  Ga.  S9, 


26  &  B.  68;  GrlSIn  v.  Smyly.  106  Ga.  476, 
80  S.  B.  416.  Even  assuming,  for  the  sake 
of  argument,  that  this  Is  not  sound,  we  still 
think  the  Judgment  rendered  by  the  court  on 
the  note,  and  the  facta  that  appeared  on  the 
trial  of  the  question  of  the  distribution  of 
the  money,  would  give  the  bank  a  Hen  sup- 
perlor  to  that  of  tbe  other  creditors.  The 
deed  to  the  bank  was  executed  In  Xovember, 
1802.  "Hie  Judgments  of  the  other  creditors 
were  snbsequeut  to  that  date.  It  appeared 
at  the  trial  that  the  deed  was  made  for  the 
purpose  of  securing  the  payment  of  the 
note.  "Where  one  took  a  deed  to  land  to 
secure  a  debt,  and  gave  bond  to  reconvey 
upon  its  payment,  and  sulraequently  brought 
suit,  and  recovered  a  general  Judgment 
against  the  debtor,  and  filed  and  had  record- 
ed a  deed  reconveying  the  land,  and  there- 
upon caused  It  to  be  levied  on  and  sold, 
such  Judgment  was  entitled  to  the  fund 
arising  from  the  sale  in  preference  to  an 
older  Judgment  rendered  since  the  convey- 
ance to  secure  the  debt  was  made.  It  is  not 
necessary  that  such  a  Judgment  should  set 
forth  any  specific  lien  or  right  of  priority; 
but,  where  tbe  facts  appear  from  the  untrav- 
ersed  answer  of  the  sheriff,  the  fund  will 
be  awai-ded  to  such  Judgment."  McAlpIn 
V.  Bailey,  76  Ga.  687.  See,  also,  Bennett 
T.  McConnell,  88  Ga.  177,  14  S.  E.  208. 
Moreover,  the  law  as  it  stood  at  the  time 
(section  1970,  Code  18S2)  expressly  declared 
that  such  a  Judgment  upon  a  note  which  a- 
deed  had  bctm  given  to  secure  shoald  take 
lieu  upon  the  land  prior  to  any  other  Judg- 
ment or  incumbrance  against  the  defend- 
ant 

3.  The  next  question  which  arises  for 
consideration  Is  whether  a  creditor  holding 
a  common-law  Judgment  can  attack  an- 
other common-law  judgment  obtained  by 
another  creditor  on  the  ground  that  there 
was  usury  In  It  The  trial  Judge  held  that 
this  could  not  be  done,  and  we  think  his 
ruling  was  correct.  There  are  cases,  some 
of  which  were  cited  by  counsel  for  tlie 
plaintiffs  In  error,  holding  that  one  cred- 
itor can,  in  the  distribution  of  the  estate 
of  an  Insolvent  debtor,  suggest  and  show 
usury  in  the  claim  or  demand  of  another 
creditor.  Upon  reading  these  cases  It  will 
be  seen  that  none  of  them  Involved  a  judg- 
ment at  law,  except  those  cases  Involving 
Judgments  foreclosing  mortgages.  These 
latter  decisions  are  put  upon  a  section  of 
the  Code,  and  do  not  contravene  the  general 
principle  that  a  Judgment  obtained  without 
fraud  or  collusion  settles  every  question 
which  could  have  been  made  or  litigated  by 
the  defendant;  or,  as  was  said  by  McCay, 
J.,  In  Gatewood  v.  Bank,  40  Ga.  45,  4S, 
quoting  with  approval  an  opinion  In  2  Hill, 
Law,  474:  The  original  "contract  has  been 
merged  into  the  Judgment  which  imports 
absolute  verity;  and  It  is  conclusively  pre- 
sumed that  tbe  parties  made  all  the  de- 
fenses allowed  by  law.  and  that  the  Judg- 
ment la  tbe  conclusion  of  law  on  the  true 
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matter  of  course,  If  there  be  fraud  in  any 
of  the  other  grounds  for  equitable  Inter- 
ference, there  is  no  difflculty;  but,  if  the 
only  objection  to  the  judgment  is  that  the 
original  debt  was  usurious,  the  doctrine 
seems  to  be  settled  that  It  is  too  late  to  ask 
even  chancery  to  interfere  after  a  regular 
judgment  at  law.  Nor  are  we  able  to  see 
how  the  case  Is  strengthened  when  the  com- 
plainant Is  a  creditor  of  the  defendant,  in- 
stead of  the  defendant  himself.  He  Is  clear- 
ly a  privy  of  the  defendant.  His  only  in- 
terest in  the  matter  is  that  the  defendant  Is 
his  debtor.  He  comes  into  the  controversy 
through  the  defendant,  and  It  would  entire- 
ly upset  the  whole  doctrine  of  tbe  conclu- 
siveness of  Judgments  if  they  were  liable  to 
be  attacked  on  their  merits  by  other  cred- 
itors of  defendant.  •  •  *  So  far  as  I 
have  been  able  to  find  cases  of  interference 
a^inst  a  judgment  by  otliers  than  the  de- 
fendant, they  are  all  for  want  of  Jurisdic- 
tion, or  for  fraud  and  collusion.  And  but  a 
moment's  consideration  will  show  that  this 
must  be  tbe  proper  rule.  There  never 
would  be  an  end  of  litigations  If.  after  tbe 
defendant  has  bad  bis  day  In  court,  and  a 
judgment  has  been  pronounced,  every  cred- 
itor shall  have  his  day  also,  and  have  the 
jssues  re-examined."  See,  also,  Phillips  v. 
Walker.  48  Ga.  55;  Foster  v.  Thrasher.  45 
Ga.  519.  There  being  in  tbe  present  case  no 
charge  of  fraud  or  collusion  between  the 
bank  and  Clifton,  and  no  allegation  of  any 
accident  or  mistake,  we  think  the  judgment 
18  ralid,  and  binding  on  CUfton.  He,  there- 
fore, could  not  attack  It  on  the  ground  that 
there  was  usury  In  the  note  on  which  the 
:8ult  was  founded,  for  that  question  Is  set- 
tled against  him  by  the  Judgment  His 
eredltors,  standing  in  bis  shoes  by  reason 
of  their  privity  with  him  as  debtor,  cannot 
attack  tbe  Judgment  on  any  ground  on 
which  he  Is  concluded.  The  record  does 
not  show  any  usury  upon  its  face,  and  the 
Judgment,  as  to  him,  imports  absoli^te  ver- 
ity, and  concludes  him  on  tbe  question  of 
usury.  For  these  reasons  we  think  the 
court  was  right  In  sustaining  the  demurrer 
and  awarding  the  fund  In  controversy  to 
the  Bank  of  ThomasTllle.  Judgment  af- 
firmed. All  the  Justices  concurring. 


BUSH  et  aL  T.  BANK  OF  THOMASYHJiB. 
BANK  OF  THOMASVILLE  v.  BUSH  et  al. 
(Supreme  Ooort  of  Georgia.  Aug.  7,  1900.) 

ACTION  ON  CONTRACT— JUDGMENT. 

This  case  is  controlled  by  the  principles 
announced  in  the  case  of  Buui  t.  Bank  (this 

day  decided)  36  S.  E.  900. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt.  Miller  county; 
H.  G.  Sheffield,  Judge. 
Action  between  the  Bank  ot  ThomasTllle 


From  the  judgment  rendered,  Bush  and  oth- 
ers bring  error.  The  bank  assigns  cross  er- 
ror. Judgment  on  bill  of  exceptions  affirmed 
and  cross  bill  dismissed. 

W.  C,  Worrlll  and  B.  H  PoweU  &  Son. 
for  plalntUCs  In  error.  B.  B.  Bower  and  A. 
L.  Hawes,  for  d^endant  in  error. 

PER  CURIAM.  Judgment  on  main  bill  of 
exceptions  affirmed;  on  cross  bill  dlsmlased. 


MORRISON  V.  STATH. 

(Sopreme  C!ourt  ot  Georgia.    Aug.  7,  1900.) 

LANDLORD'S  LIEN— SAT.B  BY  TENANT— INTENT 
TO  DEFRAUD. 

1.  In  order  to  render  penal  a  sale  by  a  lefi- 
ant  of  personalty  which  is  subject  to  a  land- 
lord's lien  for  rent  and  advances.  It  mast  ap- 
pour  that  such  sale  was  made  without  the  con* 
sent  of  the  landlord,  with  intmt  to  defrauil 
him,  and  that  in  eonsequence  ot  such  aale  be 
sustained  a  loss. 

2.  It  was,  on  the  trial  of  one  accused  of  vio- 
lating the  proTisions  of  Pen.  Cbde.  §  672,  erro- 
neous to  charge  that  if  a  tenant  was  indebted 
to  his  landlord  for  rent  or  supplies,  and  if,  be- 
iog  80  indebted,  he  sold  crops  raised  on  tli<> 
rented  premises,  without  the  consent  of  tbe 
landlord,  and  to  hia  injury,  and  if  loss  se- 
emed to  the  latter  iyy  reason  of  such  sale,  tbe 
accused  would  be  guilty;  the  vice  of  tbe  charge 
being  that  it  failed  to  state  that,  in  order  to 
render  the  accused  guilty,  it  should  appear  that 
the  sale  was  made  with  intent  to  deCrand  tbe 
landlord. 

\8yllabus  by  tbe  Conrt.) 

Error  from  superior  court,  Hart  comitj; 
S.  Reese,  Jndge. 

J.  T.  Morrison  was  craiTleted  of  ertm^  and 
brings  error.  Reversed. 

Asbury  O.  McCMrry.  for  plaintiff  In  error. 
R.  H.  licwls,  Sol.  Q&i.t  and  Harrison  A 
Bryne,  for  the  State. 

IiBWIS,  J.  The  accused  was  trtcd  In  tiie 
superior  court  of  Hart  county  under  an  in- 
dictment charging  him  with  the  offense  of  a 
misdemeanor,  tor  that  he  did  "nnlawfuUj. 
wrongfully,  and  frandolently,  after  tuTing 
made  a  rent  contnict  for  the  year  1806  -with 
one  B.  T.  Bufflngton,  on  which  rent  con- 
tract he  was  due  said  R.  T.  Bufflngton  twen- 
ty-nine and  '^/loo  dollars  for  rent  and  ad- 
Tances  made  upon  the  crops  grown  upon  said 
tented  land,  for  whidi  he  was  due  the  said 
R.  T.  Bufflngton,  landlord,  on  a  landlord's 
lien,  sell  and  otherwise  dispose  ot  a  tmle  of 
cotton  grown  on  said  rented  premises  bofort- 
the  payment  [of]  the  landlord's  Hen,  without 
the  consent  o^  and  with  tbe  intent  to  de- 
fraud, said  R.  T.  Bufflngton,  tbe  landlord, 
and  loss  was  sustained  by  said  R.  T.  Bufflng- 
ton in  the  sum  aforesaid."  Tbe  Jury  return- 
ed a  verdict  of  guilty,  whereupon  the  ac- 
cused made  a  motion  for  a  new  trial,  which 
was  overruled,  and  he  exc<>pts. 

1,  2.  This  indictment  was  founded  tq>on 


for  rent  and  advaucefl  made  upon  crops  bj 
landlords,  employers,  or  others,  as  aathorlzed 
by  \fLir.  A  rlolatlon  of  the  provlsloiw  of  this 
section  shall  be  a  misdemeanor.  Section  671, 
referred  to  above,  provides:  "If  any  person, 
after  having  made  a  mortgage  deed  to  per- 
sonal property,  shall  sell  or  otherwise  dis- 
pose of  said  property  before  the  payment  of 
the  mortgage  debt,  without  the  consent  of, 
and  with  Intent  to  defraud,  the  mortgagee, 
and  loss  shall  thereby  be  sustained  by  the 
holder  of  the  mortgage,  the  offender  sball  be 
punished  as  ft>r  a  misdemeanor."  In  one  of 
the  sronnda  of  the  motion  for  a  new  trial 
error  Is  alleged  upon  the  following  charge  of 
the  court:  "If  you  believe,  under  the  law  as 
given  you  In  diarge  and  the  evidence  iln  this 
case,  beyond  a  reasonable  doubt,  that  this 
defendant  sold  crops  raised  upon  the  prem- 
ises rented  from  Bufflngtou  for  the  year  1898, 
without  his  consent,  and  to  his  injury,  and 
that  loss  accrued  to  bim  by  such  selling  of 
the  cotton  alleged  to  have  been  disposed  irf 
and  sold  by  him,  being  indebted  for  rent  or 
supplies  to  Bufflngton  at  the  time  of  selling 
the  same,  I  charge  you  he  Is  guilty,  and  you 
should  so  find."  Error  Is  alleged  further 
upon  the  following  charge  of  the  court:  "It 
is  wholly  Immaterial  to  you.  In  considering 
this  case,  whether  this  defendant  disposed  of 
the  crop  for  the  payment  of  any  other  debt, 
either  with  or  without  the  consent  of  BuflOng- 
ton,  provided  yon  believe  that  after  such  dis- 
position there  was  any  of  the  crop  left,  which 
he,  without  the  consent  of  Buffington,  sold, 
being  then  In  debt  to  the  landlord,  Bufflng- 
ton, for  supplies  or  rent,  and  loss  accrued  to 
Butllngton."  The  ground  of  objection  set 
forth  In  the  motion  to  these  charges  of  the 
court  was  that  they  were  not  the  correct  law 
of  the  case,  and  should  have  been  qualified 
by  Instructions  that  such  sale,  to  render  de- 
fendant guilty,  must  have  been  made  with 
Intent  to  demand  the  landlord.  In  the  bill 
of  exceptions  It  Is  alleged  that,  upon  the  hear- 
ing of  the  motion  for  a  new  trial.  In  addition 
to  the  amendment  allowed  by  the  court,  de- 
fendant duly  offered  an  additional  ground,  to 
wit:  "l^e  court,  as  movant  contends,  should. 
In  addition  to  the  other  elements  necessary 
to  make  out  the  case  for  the  state,  have  In- 
structed the  Jury  that,  before  they  would  be 
authorized  to  find  the  defendant  guilty,  they 
must  be  satlsfled  beyond  a  reasonable  doubt 
that  the  sale  of  the  crop  on  which  the  land- 
lord had  a  Hen  was  done  by  defendant  with 
Intent  to  defraud  the  landlord,  and  the  court 
nowhere  In  his  charge  Instructed  the  jury 
that,  before  they  would  be  authorized  to  find 
the  defendant  guilty,  they  must  be  satisfied 
beyond  a  reasonable  doubt  that  such  sale 
was  made  with  Intent  to  defraud  the  land- 
lord."   The  court  refused  to  allow  that 


necessary  for  a  proper  review  oi  the  case  oy 
the  supreme  court,  upon  which  ruling  defend- 
ant assigns  error  In  his  bill  of  exceptions. 
We  have  carefully  examined  the  entire  charge 
of  the  conrt,  and  fall  to  discover  In  It  that 
the  court  gave  any  instructions  whatever 
to  the  effect  that  they  must  believe  that  de- 
fendant's intent  was  to  defraud  the  land- 
lord before  tbey  would  be  aathorixed  to  con- 
vict htm.  Hence  we  think  that  the  amend- 
ment refused  by  the  court  should  have  been 
allowed,  as  none  of  the  other  grounds  of 
the  motion  for  a  new  trial  specifically  set 
forth  that  the  court  failed  entirely  to  give 
such  Instructions  to  the  jury  m  other  portions 
of  the  charge.  We  make  no  special  ruling  in 
the  beadnotes  on  this  point,  but  in  this  opin- 
ion refer  to  it  and  the  entire  charge  of  the 
court  with  the  view  of  showlug  that  even 
upon  the  amendments  to  the  motion  for  a 
new  trial  above  quoted,  as  allowed,  the  court 
should  have  granted  a  new  trial;  and  In  the 
light  of  the  record  the  principles  decided  In 
the  beadnotes  necessarily  control  the  case. 
There  Is  no  question  but  that  one  of  the 
elements  necessary  to  constitute  this  offense 
Is  an  Intent  by  a  defendant  to  defraud  bis 
landlord,  for  all  the  provisions  in  Pen.  Code, 
$  671,  are  adopted  by  the  law  making  the 
crime  charged  In  this  indictment  a  misde- 
meanor, and  among  these  provisions  It  is 
expressly  stipulated  that  the  defendant  shall 
not  only  sell  or  otherwise  dispose  of  the 
property  before  payment  of  the  debt,  with- 
out the  consent  of  the  mortgagee  (landlord 
In  this  case),  but  he  shall  do  It  with  Intent 
to  defraud.  We  cannot  say  that  the  evi- 
dence in  the  present  case  absolutely  de- 
manded a  finding  by  the  jury  that  there 
was  an  Intent  on  the  part  of  the  accused 
to  defraud.  To  say  the  least  of  it,  It  Is 
clearly  Inferable  from  his  statement  that 
there  was  no  such  Intent,  and  It  was  con- 
tended with  some  plausibility  by  his  coun- 
sel that  even  the  evidence  In  behalf  of  the 
state  was  not  clear  and  definite  enough 
to  demand  a  finding,  if  they  believed  all 
of  the  state's  witnesses,  that  the  accused 
was  gailty  of  a  fraudulent  sale  of  this  prop- 
erty. We  express  no  opinion  on  the  gen- 
eral ground  that  the  verdict  was  contrary 
to  the  evidence,  nor  do  we  mean  to  Inti- 
mate that  there  was  not  sufficient  evidence 
to  have  sustained  a  verdict  of  guilty  bad 
the  court  committed  no  error  In  the  omi8> 
slon  to  charge  of  which  complaint  is  made. 
It  is  sufl!lclent  simply  to  decide  that  we 
cannot  say  the  evidence  demanded  a  verdict 
of  guilty,  and  therefore  failure  to  enlighten 
the  jury  upon  the  law  touching  a  valid  de- 
fense to  the  charge  In  the  Indictment  is  re- 
versible error.  Judgment  reveraed.  All 
justices  concurring. 
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NONSUIT— TROVER^FORTHCOUINQ  BOND— ES- 
TOPPBL-EVIDBNCB—RRCOUPHENT— 
DIRECTING  TBRDICT. 

1.  Tliere  was  no  error  in  TefQsiog  to  ^rant  the 
nonsuit. 

2.  The  execQtion  of  a  recognizance,  parable 
to  the  plaintiff,  for  the  forthcoming  of  person- 
al property,  where  bail  has  been  required,  in  an 
action  of  trover,  does  n«t  estop  the  defendant 
from  dcnyinfc  that  he  ever  was  in  possession  o( 
the  prop<nt;  to  recover  which  the  auit  was  in- 
Btituted. 

8.  EvideDce  offered  to  establish,  by  way  of 

recopiiuient,  damages  sustained  by  the  defend- 
ant, though  growing  out  of  the  same  contract, 
is  inadmissible  in  an  action  of  trover,  unless 
some  special  equity,  such  as  the  nouresidence 
or  iosolvency  of  the  plaintiff,  is  shown  to  exist. 

4.  The  direction  of  a  verdict  under  the  facts 
of  this  case  was  error. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Decatur  coun- 
ty; W.  N.  Spenee,  Judge. 

ActioD  by  the  G.  Ober  &  Sons  Co.  against 
J.  li.  Bell.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.  Beversed. 

A.  H.  BuBseU  and  M.  BL  O'Neal,  for  plain- 
tiff In  error.  Townaend  &  Westmoreland,  A. 
L.  Hawes,  and  Harrison  &  Bryan,  for  de- 
fendant In  error. 

TATTLE,  J.  Hie  <3.  Ober  &  Sons  Com- 
pany Instituted  an  action  of  trover  against 
J.  L.  Bell  for  the  recovery  of  7,500  pounds 
of  lint  cotton,  of  the  valne  of  9664.  and  also 
18  promissory  notes,  ot  the  value  of  flOO, 
fully  described  In  the  petition.  An  afflda^ 
vlt  for  bail  was  made,  and  Bell,  vitb  cer- 
tfdn  securities,  entered  into  a  bond  In  tbe 
sum  of  f 1,600,  as  prescribed  by  sectloa  3418 
(rf  the  OItU  Code,  conditioned  that  tbe  said 
Bell  should  produce  on  the  trial  all  of  said 
cotton  and  notes  sued  for,  and  for  the  forth- 
coming of  all  of  said  property  to  answer 
such  Judgment  execution,  or  decree  as 
might  be  rendered  or  Issued  In  the  case. 
Tbe  defendant  answered  that  he  was  not 
guilty:  that  the  present  suit  arose  out  of 
business  transactions  betwe^  plaintiffs  and 
defendant  for  tbe  year  1890^  and  that,  rely- 
ing on  certain  representations  of  the  plain- 
tiffs, he  had  entered  Into  a  written  contract 
with  them,  and  executed  and  delivered  his 
note  for  U,168  pounds  of  cotton,  payable 
November  1,  1890;  that  said  note  and  con- 
tract were  obtained  by  fraud^  etc.  He  de- 
nied any  Indebtedness  to  the  plaintiffs. 
Plaintiffs  introduced  In  evidence  a  note  of 
defendant,  dated  May  8.  1800,  for  19.ir>S 
pounds  of  cotton,  to  be  due  November  Ist 
after  date;  also,  two  contracts  made  with 
the  defendant,  covering  the  subject-matter 
of  the  note.  Tbe  stipulations  of  the  con- 
tracts. In  brief,  are:  That  Bell  was  appoint- 
ed agent  for  the  sale  of  ptaintlfFs'  fertilizers 
at  two  places  In  Decatur  county.  Plaintiffs 
agreed  to  consign  to  him,  for  sale  on  com- 
mission, fertilizers  to  the  value  of  a  named 
anibunt   Such  fertlUsen  were  to  be  con- 


defeudant,  and  subject  to  their  order.  Thai 
defendant  should  l^eep  an  accurate  account 
of  sales,  and  render  a  statement  of  saJbe, 
together  with  the  names  of  purchasers,  etc. 
and  should  protect  the  goods  un&old.  That 
for  all  time  sales  made  by  the  defendant 
whether  for  cotton  or  currency,  notes  were 
to  be  taken  on  forms  furnished  by  plain- 
tiffs, and  should  be  forwarded  to  plalntiSs 
by  a  given  date,  together  with  a  statement 
of  such  sales  and  of  goods  remaJoing  un- 
sold. These  notes  would  thereafter  be  re- 
turned to  defendant  for  collection,  and  were 
to  l>e  held  in  trust  for  plaintiffs.  That  t(s 
cash  sales  defendant  should  promptly  remit. 
Tbe  names,  prices,  and  amounts  of  ferti- 
lizers agreed  to  be  ship[>ed  to  the  defend- 
ant under  this  contract  were  then  set  out 
Defendant  was  allowed  until  tbe  1st  of  Maj 
thereafter  to  elect  whether  he  would  pay 
for  tbe  fertilizers  shliipiMl  in  corrency  or 
cotton.  If  the  formf*,  he  was  then  to  tor- 
ward  his  note,  accojupanled  with  farmers' 
notes  as  collateral.  The  compensation  to 
be  received  by  the  defendant  was  tbe  dif- 
ference between  the  net  prices  for  whicli 
the  goods  were  charged  an4  Uie  prices  at 
wblcb  the  defendant  should  sell  the  goods 
It  was  further  stipulated  that  defend- 
ant should  guaranty  all  sales  made,  etc. 
The  plaintiffs'  evident^  tended  to  riKnr- 
That  the  defendant  bad  paid  11  bales  of  cot- 
ton on  his  note  at  one  time,  and  4  more  at 
another,  leBvlng  a  balance  of  10.940  pounds 
of  cotton  due.  That  cotton  was  worth  SV» 
cents  per  pound  at  the  date  the  note  ma- 
tured. Defendant  also  held  notes  of  tbe 
value  of  $100  given  by  various  named  par- 
ties, all  of  which  belonged  to  the  plaintiffs. 
That  on  the  4th  of  November  he  owed  plain- 
tiffs 10,940  pounds  of  cotton,  and  at  that 
time  bad  on  hand  notes  uncollected  to  tbe 
amount  of  $400.  That  the  defendant  re- 
ported this  to  the  agent  of  the  plabitlffs 
by  a  printed  list  Plaintiffs  demanded  a 
settlement  of  the  defendant  which  he  de- 
clined to  make  unless  plaintiffs  would  settle 
all  diffcraices  which  existed  between  them. 
Plaintiffs  then  demanded  the  cotton  and 
notes  sued  for,  which  defendant  refused  to 
deliver.  A  witness  for  plaintiffs,  who  was 
their  agent  In  the  transactions  with  the 
defendant  on  whose  evidence  plaintiffs  re- 
lied to  make  out  their  case,  testified:  That 
the  way  be  arrived  at  what  amount  of  cot- 
ton Bell  collected  was  by  taking  what  notes 
the  latter  had  on  hand,  and  deducting  them 
from  the  balance  of  the  cotton  due.  That 
Bell  told  blm  that  the  ones  sued  for  were- 
the  only  notes  he  had  on  hand  uncollected. 
It  is  possible  that  the  defendant  might  have 
taken  stock  in  payment  of  some  of  the 
notes,  but  plaintiffs  bad  nothing  to  do  with 
the  stock.  What  they  wanted  was  for  their 
notes  to  be  collected.  When  he  demanded 


give  htm  op  this  note  and  settie  some  old 
matters  that  did  not  hare  anything  to  do 
with  this  case.  "We  brought  suit  for  the 
cotton  that  he  had  on  hand,  and  the  bal- 
ance of  the  notes  that  had  been  collected." 
This  suit  is  Instituted  to  recover  the  bal- 
ance due  on  defendant's  note,  and  the  list 
of  notes  presented  contained  all  that  the 
defendant  said  he  had  on  hand  uncollected. 
Prices  of  cotton  were  then  shown.  The  de- 
fendant testified:  That  there  were  some  15 
or  20  notes  In  the  list  which  he  had,  and 
which  were  worth  about  $100.  That  he  had 
not  collected  any  of  these.  He  tried,  but 
could  not  Does  not  think  the  money  could 
be  made  on  such  notes  by  suit  At  the  con- 
clusion of  the  evidence  for  the  plaintiffs,  de- 
fendant's counsel  moved  the  court  to  award 
a  nonsuit  This  motion  was  refused,  and 
the  defendant  excepted. 

1.  No  error  was  committed  In  refusing  to 
grant  the  nonsuit  It  was  very  clearly  shown 
by  the  evidence,  both  for  the  plaintiffs  and 
defendant,  that  the  latter  was  in  possession 
of  certain  notes  described  In  the  petition; 
that  they  belonged  to  the  plaintiffs;  that 
they  had  demanded  them  from  the  defendant 
which  demand  had  been  refused;  and  also 
the  value  of  such  notes.  This  was  clear  proof 
of  conversion  of  the  notes,  and  entitled  the 
plaintiffs,  In  any  event  to  recover  such  notes 
or  their  value.  Under  the  evidence  In  the 
case,  the  plaintiffs  were  not  entitled  to  re- 
cover the  cotton  for  which  they  sued.  The 
defendant  offered  to  show  that  he  had  col- 
lected 3,000  pounds  of  cotton,  but  this  evi- 
dence was  objected  to,  and  the  evidence  ex- 
cluded, and  there  was  no  evidence  of  auy 
character  which  showed  that  the  defendant 
bad  collected  and  converted  to  his  own  use 
any  part  or  portion  of  the  cotton  for  which 
the  action  was  instituted.  It  seems  to  have 
been  the  theory  of  the  plaintiffs  tbat  inas- 
much as 'the  defendant  was  intrusted  by  them 
with  certain  notes  to  collect,  and  these  notes 
were  payable  in  cotton,  when  they  demanded 
a  settlement  aud  received  from  the  defendant 
a  statement  of  the  notes  uncollected,  this  was 
an  admission  of  the  conversion  of  the  cotton 
represented  by  the  notes  not  included  In  the 
list  of  those  micollected.  and  sufficient  to  au- 
thorize  a  recovery  in  the  action  of  trover. 
Not  so.  There  Is  nothing  In  the  evidence 
which  distinctly  shows  that  the  defendant 
collected  any  of  the  notes  in  cotton,  and,  as 
the  plaintiffs  chose  to  bring  their  action  to 
recover  the  cotton  alleged  to  have  been  col- 
lected aun  converted,  It  was  incumbent  upon 
them  to  sbow  that  the  defendant  had  been  In 
possession  of  the  cotton  for  which  they  sued  at 
some  time  prior  to  the  Institution  of  the  ac- 
tion. This  was  necessary  to  prove  conver- 
sion. Hie  evidence  was  certainly  snfflclent 
to  show  the  existence  of  a  debt  doe  by  de- 
fendant, but  In  tills  action  they  were  not 
seeking  to  collect  a  debt,  but  to  recover  cer- 


defendant  for  any  part  of  the  cotton  for 
which  they  brought  suit,  yet  they  did  make 
out  a  case  for  the  recovery  of  the  promissory 
notes.  Hence  the  coort  did  not  err  in  refus- 
ing to  grant  a  nonsuit 

2.  It  was  offered  to  be  proven  by  the  de- 
fendant that  he  never  did  collect  but  3,000 
pounds  of  cotton  on  the  notes  sent  to  him  by 
the  plaintiffs,  and  tnat  he  had  not  collected 
the  amount  sued  for  by  the  plaintiffs.  To 
the  admission  of  this  evidence  plaintiffs' 
counsel  objected  on  the  ground  that  by  giving 
bond  In  the  case  the  defendant  was  estopped 
from  denying  that  he  had  the  property  in 
possession.  We  think  this  ground  untenable, 
and  that  the  court  erred  in  rejecting  the  evi- 
dence. The  gist  of  the  action  of  trover  is  the 
conversion  of  the  plaintiffs'  property  by  the 
defendant;  that  Is  to  say,  that  the  defendant 
wrongfully  deprived  the  plaintiff  of  posses- 
sion. In  this  case  the  possession,  according  to 
the  evidence  of  the  plaintiffs,  depended  entire- 
ly upon  whether  the  collection  of  the  promis- 
sory notes  sent  to  the  defendant  by  the  plain- 
tiffs had  In  fact  been  made  in  cotton  by  the 
defendant  Evidence  that  they  were  not  col- 
lected, or  that  they  were  not  collected  in  cot- 
ton, or  how  much  cotton  was  collected  on  the 
notes,  was  certainly  admissible.  Without 
some  proof  of  this  character,  or  admission 
waiving  necessity  of  such  proof,  the  plain- 
tiffs were  not  entitled  to  recover  the  cotton,, 
or  any  part  of  it.  ThQ  defense  to  the  action 
was  that  the  defendant  had  not  converted  the 
property;  that  he  had  never  collected,  or  been 
In  possession  of,  the  cotton  for  which  suit 
was  Instituted.  The  claim  that  this  evidence 
ought  not  to  be  admitted,  because  the  de- 
fendant by  giving  bond  in  the  case,  was  es- 
topped from  denying  that  he  had  the  proper- 
ty, cannot  be  maintained.  Civ.  Code,  {  4605, 
prescribes  that,  when  an  affidavit  for  bail  is 
made  In  connection  with  the  action  of  trover, 
it  Is  the  duty  of  the  sheriff  to  take  a  recogni- 
zance, payable  to  the  plaintiff  or  complainant, 
with  security  In  double  the  amount  sworn  to, 
for  the  forthcoming  of  such  personal  property 
to  answer  such  Judgment,  execution,  or  decree 
as  may  be  rendered  or  Issued  in  the  case.  It 
is  difficult  for  us  to  see  any  reason  why  the 
execution  of  a  bond  of  this  character,  when 
given  by  the  defendant  to  keep  him  out  of 
Jail,  should  estop  him  from  denying  that  be 
had  possession  of  the  property.  In  the  case 
of  PbUlips  V.  Taber,  83  Oa.  670,  10  S.  E.  272, 
this  court  In  referring  to  the  liability  of  a 
defendant  In  an  action  of  trover,  where  he 
had  given  a  bond  of'  this  character,  said: 
"The  defendant  In  a  trover  case  Is  not  liable 
by  reason  of  having  given  a  bond  for  the 
eventual  condemnation  money,  but  for  dam- 
ages in  consequence  of  having  converted  the 
plaintiff's  property."  As  we  construe  the  con- 
dition of  the  bond,  It  simply  binds  the  prin- 
cipal and  sureties  to  produce  the  property 
sued  for,  to  answer  any  Judgment  or  decre^ 


ever  iibtIds  beea  in  poBBesslon,  or  Having 
converted  tbe  property.  Such  was  not  ita 
purpose,  nor  does  it  have  such  a  legal  effect 
Nrither  the  ruling  nor  language  used  In  tbe 
opinion  In  tbe  case  of  Ck>mmlssioa  Go.  v.  Mc- 
Elhannou,  U8  Ga.  394,  25  S.  B.  55S,  estab- 
lishes such  a  proposition.  In  our  opinion* 
tbe  court  erred  In  rejecting  tbe  evidence 
which  was  offered. 

3.  It  Is  also  complained  that  the  court  re- 
jected evidence  of  the  defendant  to  the  effect 
that,  at  the  time  of  the  sale  of  the  fertilizers 
to  blm,  tbe  agent  of  the  plaintiff  stated  that 
be  was  selling  to  the  defendant  these  ferti- 
lizers as  cheap  as  to  any  other  agent  in  tbe 
county;  that,  believing  these  representations 
to  be  true,  be  entered  Into  tbe  contract;  that 
said  representations  were  untrue;  and  that 
tbe  plaintiffs  did  sell  to  other  agents  in  tbe 
county  the  same  gi-ade  of  fertilizers  sold  to 
defendant,  at  prices  very  much  lower  than 
those  given  to  tbe  defendant  in  his  contract 
■ot  purchase.  This  evidence,  we  think,  was 
properly  rejected.  It  was,  in  effect,  an  effort 
to  recoup  the  damages  which  the  defendant 
contended  he  sustained  by  reason  of  the  fraud 
of  the  plaintiffs.  But  recoupment  In  the  na- 
ture of  damages  cannot  be  pleaded  by  the 
defendant,  nor  adjudicated,  In  an  action  of 
trover,  unless  some  special  equity,  such  as 
nonresidenee  or  tbe  Insolvency  of  the  plain- 
tiff, is  shown,  concemlug  which  both  the  plea 
and  evidence  are  silent.  Harden  v.  Long, 
110  Ga.  — ,  36  S.  E.  100.  See.  also,  Barrow 
V.  Mallory,  89  Ga.  76.  14  S.  E.  878. 

4.  After  the  evidence  closed,  the  court  di- 
rected a  verdict  in  favor  of  tbe  plaintiffs  for 
$740  principal,  besides  Interest  and  costfl.  to 
which  direction  the  defendant  excepted. 
From  what  baa  been  said,  it  it)  clear  ihat  tbe 
direction  of  a  verdict  In  favor  of  the  plaintiffs 
was  error.  As  we  have  attempted  to  show, 
tbe  plaintiffs  were  not  entitled  to  recover  any 
part  of  the  cotton  for  which  they  sued,  and, 
of  course,  were  not  entitled  to  recover  the 
value  of  it.  Judgment  leveTsed.  All  the 
Justices  concurring. 


SMITH  V.  TOWN'S  et  al. 
(Supreme  Court  of  Georgia.   July  14,  1900.) 
EJECTMENT— PLEADINQ. 
^is  case  is  controlled  bj  the  deciBioD  of 
this  court  in  Ewing  v.  Shropshire.  7  S.  E.  554, 
80  Ga.  374.  and  it  follows  that  the  court  erred 
in  overraling  the  demurrer  to  tbe  plaintiffs'  pe- 
tition. 

(Syliabas  by  the  Court) 

Error  from  superior  court  Floyd  county; 
W.  M.  Henry,  Judge. 

Action  by  C.  M.  Towns  and  others  against 
Halsted  Smith.  Judgment  for  plaintiffs,  and 
.defendant  brings  error.  Reversed. 

This  was  an  action  of  complaint  for  land. 
The  petition  contained  the  following  alie- 


nor 17  years  of  age.  {2)  That  Malsted 
Smith,  of  said  county,  by  his  tenant.  Ben 
Prior,  Is  in  possession  of  the  following  tract 
or  parcel  of  land,  with  tbe  improveinents 
thereon,  in  the  Fifth  ward  of  the  city  of 
Rome,  in  said  state  and  county,  to  wit 
known  as  "Lot  97,"  In  Butler's  addition  to 
tbe  town  of  Sonth  Rome,  according  to  the 
survey,  stakes,  and  map  of  said  addition: 
the  same  being  S.  W.  portion  of  land  lot 
No.  277,  23d  district  and  i>d  section  of  Floyd 
county,  Ga.,  fronting  on  Dnnlap  (now  For- 
rest) street  67  feet  and  running  back  160 
feet,  more  or  less;  and  that  said  landa  are 
worth  one  thousand  dollars.  (S>  That  your 
petitioners  are  the  tme  owners  In  fee  simple 
of  three-fourths  undivided  interest  In  said 
land;  that  said  Halsted  Smith  owns  In  fee 
simple  one-fourth  of  aaid  land.  (4)  That 
James  H.  CX)0per,  on  the  22d  day  of  June. 
1885,  executed  to  'Mary  W.  Towns  and  tbe 
heirs  of  her  body,  bom  and  to  be  bom,*  a 
deed  to  tbe  lands  hereinbefore  described.  <5) 
That  petitioners  are  the  heirs,  and  the  only 
heirs,  of  the  body  of  said  Mary  W.  Towns; 
and  that  said  Mary  W.  Towns  departed  this 
life  on  the  2d  day  of  June,  IS&4.  (6>  l^at 
by  the  deed  before  described  said  Mary  W. 
Towns  and  your  petitioners  held  and  ow^ed 
each  jointly  an  undivided  one-fourth  Inter- 
est in  said   lands.    (7)  Petitioners  further 

show  that  on  the   day  of  .  18113. 

said  Mary  W.  Towns  executed  to  said  Hal- 
sted Smith  a  deed  to  said  lands:  that  by 
said  deed  she  conveyed  to  said  Smith  her 
Interest  in  said  land,  to  wit  an  undivided 
one-fourth  interest;  and  that  said  Smith 
went  into  posacRslon  of  said  lands  on  that 
date,  all  of  petitioners  being  minors:  and 
that  said  Smith's  title  *>r  claim  of  title  Is 
under  said  deed  only,  and  therefore  throngli 
a  common  grantor  with  petitioners,  to  wit 
J.  H.  Cooper.    (8)  That  said  Smith  from 

said    day  of  ,  1893.  has  received 

all  the  rents  and  profits  of  said  land,  which 
are  and  have  been  of  tbe  annual  value  of 
one  hundred  dollars.  (9)  Petitioners  fur- 
ther show  that  the  money  invested  In  the 
purchase  of  said  lands  was  a  trust  fund 
for  the  benefit  of  the  said  Mary  W.  Towns 
and  her  said  children,  born  and  to  be  bom. 
and  was  Invested  In  accordance  with  the 
parol  trust  imposed  on  It  by  Gerome  Har- 
ris and  Mrs.  Harris  Individually  and  as  ad- 
ministrator and  administratrix  of  Jas.  D. 
Harris,  deceased,  for  tbe  benefit  of  tbe  said 
Mary  W.  Towns  and  the  said  beirB  of  her 
body,  bom  and  to  be  bom.  (10)  Petitioners 
further  show  that  after  the  execution  aad 
delivery  of  said  deed  by  said  J.  H.  Cooper, 
during  petitioners'  minority,  petitioner^ 
names  and  interest  were  stricken  from  said 
deed,  and  the  same,  so  erased,  was  deliver- 
ed to  said  Halsted  Smith,  who  now  holds 
tbe  same.  If  it  Is  not  destroyed.  (11)  That 
said  Halsted  Smith  had  full  notice  of  petl- 


that  HalBted  Smith  be  required  to  bring 
sakl  deed  Into  conrt,  but  walre  fnrtber 
discovery  by  blm.   (13)  Petitlonera  further 
pray:  (a)  That  guardian*  ad  litem  be  ap- 
pointed for  Mary  Eugenia  Towns  and  Bu- 
nlee  Belle  Towns;  (b)  that  the  deed  under 
which  they  hold,  a  copy  of  which  substan- 
tially Is  hereto  attached,  marked  'Exhibit 
A,*  be  set  up  and  established;  (c)  that  writ 
of  possession  Issue  In  their  fSror  for  the 
landB  In  dispute;  or  (d)  that  by  proper  pro- 
ceedings In  sach  cases  made  and  provided 
said  lands  be  partitioned  by  the  appoint- 
ment of  commissioners,  who  shall  sell  said 
lands,  setting  aside  to  each  In  severalty  bis 
or  her  portions  of  the  proceeds  of  said  sale, 
and  they  be  given  Judgment  against  defend- 
ant for  three-fourths  of  the  rents  and  mesne 
profits  received  by  falm."  To  said  petition 
a  demurrer  was  filed  as  follows,  to  wit: 
"Now  comes  defendant  in  the  above-stated 
case,  and  demurs  to  the  petition  of  said 
plaintiffs,  and  for  grounds  of  demurrer 
says:  (1)  That  said  petition  sets  forth  no 
legal  cause  of  action  ngntnst  said  defendant, 
nor  any  legal  ground  upon  which  to  base 
recovery  of  said  land,  or  a  prayer  of  ref- 
ormation of  the  deed  of  Jamps  H.  Cooper 
to  Mary  W.  Towns.    (2)  Defendant  demurs 
to  the  third  paragraph  of  plaintiffs'  petition 
becanse  said  paragraph  seta  out  no  facts 
which  show  ownership  of  the  land  referred 
to  therein;  nor  la  there  any  abstract  of  title 
attached  to  said  petition  showing  title  as 
alleged  in  said  paragraph.    (3)  Defendant 
demurs  to  the  fourth,  fifth,  and  sixth  para- 
f^rapha  of  said  petition  upon  the  ground 
that  the  language  quoted  in  the  fourth 
paragraph  conveys  no  title  to  any  other  per- 
son than  said  Mary  W.  Towns.    (4)  Defend- 
ant demurs  to  the  seventh  paragraph  of 
said  petition  upon  the  ground  that  the  alle- 
gations In  said  paragraph  show  that  said 
Mary  W.  Towns  executed  to  said  defendant 
a  deed  to  said  lands;  said  allegations  show 
that  said  defendant  received  the  whole  title 
to  said  lands,  and  not  to  any  portion  there- 
of, and  no  allegation  in  the  said  seventh 
paragraph  sets  forth  any  legal  reason  to  the 
contrary.    (5)  Defendant    demurs    to  the 
ninth  paragraph  of  plaintiffs*  petition  upon 
the  ground  that  a  parol  trust  cannot  be  set 
np  in  opposition  to  the  express  terms  of  a 
written  Instrument;    and  further  that  no 
notice  of  such  parol  trust  Is  alleged  to  have 
been  received  by  defendant  before  his  pur- 
chase of  the  land.    (6)  Defendant  demurs 
to  that  portion  of  the  prayer  marlted  "(b)" 
In  the  twelfth  paragraph  of  plaintiffs'  peti- 
tion, and  moves  to  strike  Exhlbtt  A,  refer- 
red to  In  said  subparagraph,  because  said 
paragraph  and  said  exhibit  are  not  set  up 
as  a  part  of  the  allegations  In  said  case, 
bnt  as  a  prayer  In  consequence  of  other 
allegations  which  do  not  embrace  said  ex- 


a  ground  for  action."  Said  demurrer  was 
overruled,  and  the  defendant  excepted. 

Halsted  Smith,  In  pro.  per.  Nat.  Harris 
and  J.  H.  Hoskiuson,  for  defendants  in  er- 
ror. 

FEB  CUBIAM.  Judgment  reversed. 


BOHANNON.  Tix  CoUector,  ct  al.  r* 
WROUGHT-IRON  RANGE  CO. 

(Supreme  Court  of  Georgia.   Aug.  7,  1900.) 

PEDDLBBS*  TAX— LIABIUTT  OF  TRADING 
CORPORATION. 

1.  Since  only  a  natural  person  "who  Itiner- 
ates for  trading  purposes"  can,  under  the  Htat- 
otes  of  this  state,  be  regarded  aa  a  "peddler," 
there  ia  do  sathority  of  law  for  issuiog  or  en- 
forciag  against  a  trading  corporation  an  execu- 
tion for  a  special  tax  alleged  to  be  due  by  It  aa 
a  peddler.  Range  Co.  t.  Johnson,  11  S.  EL  233, 
84  Ga.  754,  8  L.  R.  A.  273. 

2.  It  followa,  from  an  application  of  the  fore- 
going to  the  facts  of  the  pveaent  case,  that  the 
court  did  not  err  In  granting  the  injunction. 

(Syllabus      the  Court) 

Error  from  superior  coulrt,  Bartow  county; 
A.  W.  Flte,  Judge. 

Action  by  the  Wrought-Iron  Range  Com- 
pany against  J.  M.  Bohannon,  tax  collector, 
and  others.  From  a  judgment  granting  an 
Injunction  the  tax  collector  brings  error. 
Affirmed. 

Sam  P.  Maddox,  SoL  Gen.,  and  J.  M.  Ter- 
rell, Atty.  Gen.,  for  plaintiff  In  error.  J.  U. 
Neel,  for  defendant  In  error. 

FEB  CURIAM.   Judgment  affirmed. 


CX)NBT  V.  STATE. 

(Supreme  Court  of  Georgia.  April  17,  189&.) 

RAPS-CORROBORATIOK  OP  WTTNBSS— 
INSTRUCTIONS. 

When  on  the  trial  of  an  Indictment  for 

rape  the  state  depended  tor  a  conviction  sole- 
ly upon  the  evidence  of  the  alleged  victim  of 
the  crime,  and  there  was  evidence  strongly  tend- 
ing to  impeach  her,  and  no  evidence  whatevw 
of  any  tacts  or  circumstances  In  any  manner 
tending  to  corroborate  ber,  it  was  erroneous  to 
charge  upon  the  subject  of  corroboration.  Such 
an  error  in  such  a  eaae  requires  the  granting 
of  a  new  trial. 
rSrllabas  tor  the  Court.} 

Error  firom  superior  court.  Dodge  county: 
Smith,  Judge. 

One  Coney  was  convicted  of  rap^  and 
brings  error.  Reversed^ 

Roberts  &  Mllner,  for  plaintiff  In  error. 
J.  F.  De  Lacy.  Sol.  Qen..  for  the  State. 

PER  CURIAM.  Judgment  reversed. 


1900.) 

ADMINISTRATOR  —  NONRESIDENT  —  FORBION 
APPOINTMENT— EFFECT— BVI- 
DENCB-RBVIBW. 

1.  The  appellate  court  will  Dot  consider  tacts 
which  appear  only  in  the  exceptions,  or  in  tbe 
ai-gumeut  of  coansel,  and  whicn  do  not  appear 

in  the  record. 

2.  Where  appellant  had  been  appointed  ad- 
ministrator by  a  court  m  Florida,  tne  appoint- 
ment of  another  administrator  for  the  same  es- 
tate by  a  court  in  South  Carolina  was  not  in 
violation  of  Const.  U.  S.  art.  4,  S  U  providing 
that  full  credit  should  be  given  by  one  state 
to  the  jadtcia]  proceedings  of  other  states. 

3.  Ihe  finding  of  fact  by  a  court  in  Florida 
that  appellant  was  a  fit  and  proper  person  to 
administer  an  estate  was  not  bindmg  on  a 
South  Carolina  court  In  appointing  an  admin- 
istrator for  the  same  estate. 

4.  Payment  for  burial  clothes,  with  tbe  par- 
pose  of  obtaining  administration  thereby,  is 
not  sufficient  to  give  a  right  to  the  appointment 
as  administrator. 

5.  Under  Rev.  St.  18&3,  S  2067,  providing 
that,  if  an  administrator  moves  out  of  the 
state,  his  letters  shall  be  revoked,  a  nonresi- 
dent cannot  be  appointed  as  an  administrator, 
since  such  an  appointment  is  forbidden  by  im- 
plication. 

6.  One  who  petitioned  for  letters  of  admin- 
istration could  testify  that  he  paid  a  doctor's 
bill  for  the  deceased,  notwithstanding  Code, 
S  400,  providing  that  a  party  to  an  action 
against  an  administrator,  etc.,  cannot  testify  in 
his  own  favor  regarding  a  transaction  with  the 
deceased,  since  the  testimony  was  not  given  In 
an  action  against  any  of  the  partie*  named 
in  the  section. 

Appeal  £rom  common  pleaa  drcnlt  court  (tf 
Charleston  county;  George  W.  Gage,  Judge. 

Proceeding  to  appoint  an  administrator  for 
the  estate  of  William  Neubert,  deceased. 
From  a  judgment  of  tbe  drcnlt  court  dismiss- 
ing his  appeal  from  the  probate  court,  and 
BUBtainIng  an  order  appointing  J.  S.  Plnk- 
hUBBohn  admlntstrator  of  the  estate,  Lw  J. 
Burkfalm  appeals.  Affirmed. 

The  following  are  appellant's  exceptions: 
"(1)  That  the  decree  Is  In  contrarentlon  of 
section  1,  art.  4.  of  the  constitution  of  the 
United  States,  requiring  that  'full  faith  and 
credit  shall  be  glTen,  In  each  state,  to  the  pub- 
lic acts  and  records  and  Judicial  proceedings 
of  every  other  state,'  in  this:  that  It  repudiates 
the  appointment  of  J.  Burkblm  as  admin- 
istrator of  the  estate  of  William  Neubert,  de- 
ceased, by  the  proper  court  of  Alachua  coun- 
ty. In  the  state  of  Florida,  the  residence  of 
tbe  deceased.  (2)  That  the  decree  Is  in  con- 
travention of  aald  section  1  of  article  4  of  the 
constitution  of  the  United  States  In  finding 
that  the  administrator,  L.  J.  Burkhlm,  so  ap- 
pointed by  the  proper  court  of  Alachua  coun- 
ty. In  the  state  of  Florida,  as  a  proper  per- 
son for  said  administration,  is  not  a  proper 
person  to  be  Intrusted  with  the  administra- 
tion of  Wnilam  Neubnt.'  ®)  lliat  th«e  Is 
no  evidence  that  the  said  Ii.  J.  Burkhlm  was 
not  a  proper  person.  (4)  Because  h.  J.  Buric- 
hlm  was  the  largest  (9%dltor  of  William  Kea- 
bcrt,  deceased,  and  entitled  to  the  adminis- 
tration.   (5)  Because  Mr.  Plukhussohn,  the 


cuuui  uy  uiH  owu  uaixi,  cuuixary  lu  B(n:uuu  tw 
of  the  Code;  (c)  because  the  probate  Judge 
refused  to  subpoena  Mlas  Swan,  a  witness,  to 
disprove  said  claim.*' 

W.  H.  Thomas  and  Bobert  El.  Davis,  tor 
atvellant.  J.  N.  Nathans,  J.  N.  Nattaana,  Jr.. 
and  Huger  Slnkler,  for  rrapondrait. 

McIVER,  C.  J.  For  reasons  that  will  here- 
inafter appear,  we  deem  It  necessary  to  set 
out  the  "case"  In  full,  which  is  as  follows:  **J. 
S.  Plnkhnssohn,  a  resident  of  Charleston.  S. 
C,  on  the  3d  November,  ISOS.  filed  his  peti- 
tion In  the  probate  court  for  Charleston  coun- 
ty alleging  that  William  Neubert,  a  resident 
of  Charleston,  South  Carolina,  and  of  Gaines- 
Tllle,  Florida,  died  intestate,  leaving  personal 
property  In  Charleston  of  the  value  of  $25,000, 
and  no  relatives  in  this  city;  and  the  peti- 
tioner Is  a  creditor,  and  praying  letters  of 
administration,  etc.  L.  J.  Burkhlm,  &  resi- 
dent of  Gainesville,  Florida,  on  the  same  day 
filed  his  petition  alleging:  That  Wm.  Neubert, 
of  GalneavIUe.  Florida,  died  29th  October. 
1898,  Intestate,  leaving  a  brother  and  sister  In 
Germany;  tbe  petitioner  Is  a  creditor;  that 
deceased  bad  f  40  In  a  bank  In  Charleston,  and 
perhaps  other  assets;  that  petitioner  has  ap- 
plied for  letters  of  administration  upon  this  es- 
tate in  Alachua  county,  Florida,  and  has  re- 
ceived preliminary  papers  for  the  admiaistra- 
tion  thereof.  He  asks  letters  of  administra- 
tion. Burkhlm  also  filed  a  caveat  against  the 
granting  of  letters  of  admlnistratlou  to  Plnk- 
hnssohn, because  he  denies  that  PInkbussohn 
Is  a  creditor,  and  as  a  stranger  he  cannot  be 
i^polnted;  that  he  (Burkhlm)  has  been  ap- 
pointed administrator  ad  bona  colllgenda 
from  the  domicUlair  court  In  Florida;  that 
any  administration  in  this  county  will  be  only 
ancillary,  and  that  by  granting  him  (Burk- 
hlm) the  administration  It  will  prevent  cir- 
cumlocution and  expense.  Publication  of  ci- 
tation was  made  In  regular  form  for  17th 
November,  1898,  and,  tbe  parties  appearing 
upon  that  day,  at  the  request  of  Burkhlm  it 
was  postponed  until  the  10th  December,  l89Sc 
when  the  case  was  heard  and  determined. 
Tbe  letters  of  adnUnlstmtion  to  Plnkhns- 
sohn were  Issued  to  him  on  ti.e  ITth,  reciting. 
•W  hereas,  Wm.  Neubert,  late  of  Gainesville, 
Florida,  died  intestate,  •  •  •  leaving 
property  in  this  state,*  etc.  The  testimony 
of  J.  S.  PlnkhusBohn  (objected  to  by  Mr. 
Thomas  for  Burkhlm)  was  that  at  Neubert's 
request  he  had  paid  f 2  to  Dr.  Edwards,  a  bill 
for  medical  attendance  on  Neubert.  some  time 
before  Neubert's  death,  and  that  he  had  not 
heen  repaid;  that  Neubert  spent  three,  four, 
and  five  months  hi  Charleston,  and  kept  al- 
most ^  ^  property  here,  to  wit.  secnrltfas. 
moneys  in  bank,  etc.,— some  $20.0001  He  In- 
troduced Judgments  against  Burlchlm  for  |2.- 
000.  li.  J.  Burkhlm  testified  that  he  was  a 
creditor  of  tbe  ortate  t»  tba  aztsnt  of  about 


that  he  (Bnrkhtm)  Is  a  resident  of  Galnea- 
TtUe,  Florida.  He  also  prodnced  his  letters 
of  administration  from  Alachua  county.  Flor^ 
Ida,  by  the  proper  court,  giving  him  (Bark- 
him,— *ln  whose  fidelity  In  this  behalf  I  Tory 
much  confide')  the  administration  of  said  es- 
tate on  the  15tb  December,  1808.  The  gener- 
al findings  of  the  probate  conrt.  among  other 
things,  were:  The  probate  Jndge  of  Charles- 
ton finds  that  the  assets  in  Florida  are  far 
more  than  enough  to  pay  all  Florida  debts; 
that  Flnkuossobn  Is  a  creditor,  and  tiiat 
Burkhim  Is  not  and  that  his  action  In  paying 
for  the  burial  clothes  was  Intended  to  obtain 
administration;  and,  further,  that  he  has  un- 
satisfied Judgments  against  him,  and  *I  do 
not  regard  him  as  a  suitable  person  to  be  in- 
trusted wua  the  administration  of  so  large 
an  ratate.  He  Is  also  a  nonresident  of  this 
state.'  He  also  finds  that  the  heirs  of  Xen- 
bert  reside  In  Germany,  and  that  they  have 
given  O.  O.  Wltte,  consul  of  the  German 
empire  In  Cfaarleston,  power  of  attorney  to 
represent  them  In  all  matters  pertaining  to 
the  estate,  and  to  receive  ttaelr  shares  of  the 
estate  for  them,  etc.  From  this  decree  Mr. 
Burkhim  appealed  to  the  circuit  court,  be- 
cause Bnrkhlm,  being  the  domiciliary  admin- 
istrator of  Alachua  county,  Florida,  the  resl- 
deuce  of  the  deceased,  should  be  appointed 
ancillary  administrator  in  this  state,  and 
thnt  after  his  appointment  in  Florida,  wltb- 
«ut  discrediting  evidence  here,  his  right  Is  un- 
questionable; because  the  court  refused  to 
hear  testimony  of  the  domicile;  because  Pink- 
hussobn  was  allowed  to  establish  bis  credlt- 
orsblp  by  his  own  oath;  because  the  adminis- 
tration of  PInkhussohn  is  clearly  in  the  In- 
terest of  the  debtors  of  Neubert;  because 
PinkhussohD,  not  being  a  creditor,  could  only 
be  given  [letters]  ad  bona  coUlgenda;  and 
because  be  Ignored  the  transcript  from  Flor- 
ida proven  before  him.  On  the  7th  April, 
18U9,  the  present  respondent  moved  before 
Judge  Klugh,  after  due  notice,  to  dismiss  the 
appeal,  but  on  that  day  his  motion  was  re- 
fused, and  he  served  notice  of  appeal  to  the 
supreme  court,  and  finally  abandoned  his 
sppeal,  [While  we  do  not  see  that  this  para- 
graph has  any  relevancy  whatever  to  any 
of  the  questions  which  this  court  Is  called 
upon  to  determine,  yet,  as  we  find  It  In  the 
"case,"  which  we  proposed  to  set  out  in  full. 
We  did  not  feel  at  liberty  to  omit  even  this 
Irrelevant  paragraph.]  The  cause  came  be- 
fore Judge  Gage  at  the  December  term,  1899, 
and  he  made  the  following  decree:  'This  is 
an  appeal  irom  the  decretal  order  of  the  pro- 
bate court  granting  letters  of  administration 
to  the  respondent,  J.  S.  PInkhussohn.  The 
order  of  the  probate  court  sets  forth  the  facts 
upon  which  bis  judgment  was  baaed,  and, 
after  hearing  counsel  for  appellant  and  re- 
spondent, I  am  satisfied,  among  other  rea- 
Bona,  that  the  appellant,  L,  J.  Burkhim,  Is 
not  a  pni^r  person  to  be  Intrusted  with  tbe 


probate  Judge,  dated  December  16,  1886,  be^ 
and  la  hereby,  sustained  as  the  Judgment 
of  this  court,  and  that  this  decree  be  certified 
by  tbe  clerk  of  this  conrt  to  the  said  probate 
court  tor  such  other  proceedings  as  may  be 
necessary  to  enforce  the  same.* "  From  this 
judgment  the  said  L.  J.  Burkhim  gave  due 
notice  of  appeal  to  thla  court,  basing  the  same 
upon  the  sereral  exceptions  set  oat  In  the  rec- 
ord, a  copy  of  which  the  reporter  will  insert 
In  hla  report  ot  this  ease. 

Before  proceeding  to  the  consideration  of 
the  exceptions,  we  find  It  necessary  to  say 
that  Bome  facta  which  may  possibly  be  mate- 
rial are  stated  In  the  arguments  of  counsel 
which  are  not  to  be  found  In  tbe  "case"  as 
prepared  for  argument  here,  and  which, 
therefore,  cannot  be  considered  by  the  court. 
For  this  reason  we  thought  It  best  to  incor- 
porate in  this  opinion  the  whole  of  the  "case" 
as  we  find  It  printed  In  the  record,  and  shall 
base  our  conclusions  upon  facts  which  we 
find  In  tbe  "case,"  without  regard  to  any 
additional  facta  which  may  be  stated  in  the 
exceptions  or  in  the  argument  of  counsel, 
which,  under  the  well-settled  rule,  this  court 
Is  not  at  liberty  to  consider.  Ever  since  the 
case  of  State  v.  Wilder.  13  S.  G.  344,  decided 
as  far  back  as  November,  1870,  and  uniform- 
ly followed  ever  since,  it  has  been  the  settled 
rule  that  this  court  cannot  consider  any  fact 
which  does  not  appear  In  the  "case"  as  pre- 
pared for  argument  here,  and  which  appears 
only  In  the  exceptions  or  In  the  argument  of 
counsel.  In  the  light  of  this  rule,  so  long  and 
so  well  settled,  we  will  proceed  to  the  consid- 
eration of  the  several  exceptions.  We  are  un- 
able to  discover  from  the  "case"  anything 
tending  to  show  that  section  1  of  article  4  of 
the  constitution  of  the  United  States,  re- 
quiring that  "full  faith  and  credit  shall  be 
given  In  each  state,  to  the  public  acta,  rec- 
ords and  judicial  proceedings  of  every  other 
state."  has  been  violated,  as  Is  claimed  in 
the  first  exception;  for  there  Is  nothing  In 
the  "case"  which  shows  that  tbe  action  of  the 
court  In  Florida  appointing  Burklilm  admin- 
istrator there  was  repudiated,  or  even  disre- 
garded, either  by  the  probate  judge  or  tbe  cir- 
cuit judge,  here.  The  rule  that  the  judg- 
ments and  decrees  of  the  court  of  any  state 
have  no  extraterritorial  force  la  too  well  set- 
tled to  require  the  citation  of  any  authority. 
While,  therefore,  the  action  of  tbe  court  in 
Florida  may  have  had  the  effect  of  investing 
Burkhim  with  all  the  rights  a'nd  powers  of 
administrator  in  that  state,  it  certainly  had 
no  force  and  effect  in  this  state.  If  he  de- 
sired to  become  administrator  here,  his  duty 
was  to  do  exactly  what  he  did  do,— apply  to 
the  proper  authority  here  for  letters  of  ad- 
ministration In  thla  state;  and  upon  such  ap- 
plication It  was  not  material  to  Inquire  what 
the  court  In  Florida  had  done.  The  first  ex- 
ception must,  therefore,  be  overruled. 

For  a  Bomewbat  similar  reason  the  aecond 


ed  with  tbe  administration  ot  the  estate  there 
nras  In  no  way  bliullng  upon  the  court  here. 
See  Ov^by  v.  Qordan,  177  U.  S.  214,  20  Bup, 
Gt.  003.  44  L.  Ed.  — ,  and  ttie  cases  therein 
died. 

The  third  exception,  based  as  It  IB  v^on  an 
allegation  of  fact  which  does  not  appear  in 
the  "case,"  cannot  be  sustained.  We  do  not 
know  what  evidence  was  before  the  probate 
judge,  as  the  "caseT*  dora  not  show  or  purport 
to  show  all  of  the  testimony  which  was  be- 
fore the  probate  judge. 

The  fourth  exertion,  based  as  It  IS  upon 
the  assumption  that  Burkblm  was  the  largest 
creditor  of  the  intestate,  cannot  be  sustain- 
ed, because  it  is  directly  contradicted  by  the 
fiudiDg  of  fact  by  the  probate  Judge,  con- 
curred In  by  the  circuit  judge,  that  the  ap- 
pellant was  not  a  creditor  of  the  Intestate. 
Indeed,  it  appears  from  the  testimony  of 
Burkhim,  as  stated  in  the  "case,"  that  he 
does  not  pretend  to  have  been  a  creditor  of 
Keubert  at  the  time  of  bis  death;  but  bis 
claim  to  be  a  creditor  Is  based  upon  tbe  fact 
that  after  the  death  of  Neubert  he  bought  a 
suit  of  clothes  In  which  to  bury  the  deceased, 
for  which  he  paid  "about  $20."  It  Is  true  that 
In  19  Am.  &  Eng.  Enc.  Law,  at  page  195,  It  is 
said,  "A  claim  which  accrued  after  the  death 
of  tbe  deceased,  as  for  funeral  expenses.  Is 
sufficient  to  give  the  right  to  administer.** 
But  this  Is  based  upon  only  two  cases,  which 
seem  to  admit  that  this  Is  a  doctrine  only  to 
be  applied  In  esceptional  cases.  Certainly  It 
should  not  be  applied  In  a  case  Ulie  this, 
where  the  probate  judge  finds  as  a  fact  that 
Burkhim's  action  "in  paying  for  the  burial 
clothes  was  intended  to  obtain  administra- 
tion." And  when  to  this  Is  added  that  tbe 
attempt  iB  made  In  this  case  to  apply  this  ex- 
ceptional doctrine  In  favor  of  an  applicant  for 
administration  who  Is  a  nonresident  of  the 
state,  who  Is  Incumbered  with  debts  to  a 
large  amount  which  have  been  reduced  to 
judgment  we  are  certainly  satisfied  that  the 
probate  judge  was  right  In  declining  to  Issue 
letters  of  administration  to  tbe  appellant.  It 
Is  true  that  the  case  of  Jones  v.  Jones,  12 
Rich.  Law,  has  been  cited  as  holding  that 
administration  may  be  granted  to  one  resid- 
ing beyond  the  limits  of  tbe  state.  But  as 
was  well  argued  by  counsel  for  respondent, 
that  case  was  decided  prior  to  the  passage  of 
the  act  of  1878,  now  Incorporated  In  Rev.  St. 
1803  as  BectU)ns  2067  and  2068,  which  nec- 
essarily Implies  that  a  nonresident  of  the 
state  cannot  be  granted  letters  of  administra- 
tion; for  that  act  provides  that  If  an  execu- 
tor or  administrator,  since  the  grant  of  let- 
ters testamentary  or  of  administration,  shall 
change  his  domicile  to  a  place  beyond  the 
limits  of  the  state,  his  letters  shall  be  re- 
voked. Of  course,  this  necessarily  Implies 
that  a  grant  of  letters  of  administration  to 
line  who  Is  a  nonresident  ftt  the  time  would 
not  be  lawfoL 


(1)  That  hte  claim  was  a  pretext;  be- 
cause he  was  allowed  to  eetablish  Us  dalm 
by  his  own  oath,  cootmy  to  tbe  proTlskni 
of  section  400  of  the  Code;  because  the 
I»robate  judge  refnsed  to  snlQKBna  Miss  Swan, 
a  witness,  to  disprove  said  dalm.  Tbe  firsi 
of  these  grounds  Is  clearly  untenable,  an  thm 
is  no  testimony  whatever  to  sustain  It,  and 
is  in  direct  conflict  with  the  concurrent  find- 
ings of  the  judge  of  probate  and  the  circuit 
judge.  The  second  ground  Is  likewise  uDten- 
able.  In  the  first  place,  It  does  not  appear 
that  the  objection  to  Ptnkhussohn's  testimony 
was  based  upon  the  ground  now  insisted  up- 
on. But  waiving  that,  the  general  rule  now 
nuQuestlonably  Is  that  Interest  does  not  dis- 
qualify, and  the  question  is  whetho'  the  testi- 
mony objected  to  falls  within  any  of  the  ex- 
ceptions. The  only  one  within  which  It  can 
possibly  be  claimed  to  fall  Is  that  which  for 
bids  a  person  who  Is  a  party  to  an  action  or 
proceeding  from  testifyliq;  in  his  own  favor 
against  a  person  prosecuting  or  defendii^ 
such  action  as  executor  or  admlnlstntor. 
etc..  in  regard  to  a  transaction  or  convanttoe 
between  such  witness  and  a  person  deceased. 
Here,  while  It  Is  true  that  the  witness  was 
testl^ng  as  to  s  transaction  with  a  peisop 
deceased,  he  was  not  so  testifying  In  an  ac- 
tion against  the  administrator  or  other  per- 
son named  in  the  section  as  bearing  certain 
relations  to  such  deceaseu.  See  Norrls  v. 
Ctlnkscales,  47  S.  C,  at  pages  493.  494,  25  & 
E.  799.  It  Is  clear,  therefore,  that  there  wa* 
no  Tiolation  of  section  400  of  the  Code  in  re- 
ceiving the  testimony  In  question.  Tbe  third 
ground  upon  which  this  excQ>tlon  r^sts  is 
without  a  shadow  of  foundation  in  the  testi- 
mony to  sustain  It;  for  It  does  not  appear 
In  the  "case"  that  the  probate  Judge  was  ever 
asked  to  subpoena  Miss  Swan,  or  any  other 
witness,  In  tbe  case;  and  certainly  it  does 
not  appear  that  he  ever  refnsed  to  do  sa 
The  fifth  exception  must  likewise  be  overrul- 
ed. The  judgment  of  this  court  Is  that  tbe 
judgment  of  the  circuit  court  be  affirmed. 


JABRELL  T.  OHABLE8TON  &  W.  a  RT. 
CO. 

(Supreme  Court  of  South  Carolina.    Avg.  23. 

1900.) 

CARRIERS  OF  PASSSNGERS  —  PROXIUATB 
CAUSE  OP  ACCIDE.NT  —  NBOLIOBNCB  —  PRB- 
SUMPTION  —  CONTRIBUTOBT  NBOUaBNCC- 
AHBND%.ENT  OF  PLEADINO. 

1.  Where  the  complaint  alleged  the  negligent 
delay  of  tbe  train  oti  which  the  plaintlflF  was  ■ 
passenger  for  sereral  boors,  and  that  such  traia 
was  negligently  stopped  for  over  half  an  hosr 
on  a  high  trestle,  where  plaintiff,  on  acconnl 
of  the  darkness  and  the  poor  lights  furnished  hr 
defendant  on  the  train,  missed  his  footing,  and 
fell  to  the  ground,  a  demurrer  for  failare  t« 
state  a  cause  of  action  was  properly  austained. 
Ance  the  complaint  failed  to  show  defendant'* 
negligence  to  be  the  proximate  cause  of  tbe  la- 
jniy. 
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2.  Where  the  complnint  failed  to  show  that 
:aiatiff'B  fall  from  the  train  was  caused  by  an 
•t  of  dejoiidant,  there  is  no  presumption  of 
'gligeDce  by  the  defendant  from  the  mere  fact 
'  the  fall. 

3.  Where  the  complaint  alleged  that  defead- 
it  neeligeDtly  stopped  the  train  on  which 
aintiff  was  a  passenger  for  over  half  an  honr 

1  a  high  trestle,  and  that  while  there,  on  ac- 
'iint  of  the  darkness  and  the  poor  lights  fur- 
shed  by  defeudant  on  the  train,  plaintiff  misa- 
.  his  footing,  and  fell  to  the  ground,  hut  did 
't  allege  plaintiff's  ignorance  that  the  train 
as  on  the  trestle,  a  demurrer  for  failure  to 
ate  a  cause  of  action  was  properly  sustained, 
ICC  the  complaint  showed  contributory  negli- 
ni:e  by  plaintiff  which  would  defeat  a  recov- 

y- 

4.  Leare  to  amend  the  complaint  after  sas- 
ining  a  demiirrer  is  discretionary  in  the  trial 
urt,  and,  unless  abnsed,  the  exercise  of  such 
icretion  in  i-efUBiDK  to  allow  ammdment  will 
■t  be  interfered  with  on  appeal. 

Appeal  from  common  pleas  circalt  court 
Hampton   county;    D-   A.  Townsend, 

Age. 

Action  ^^J  G.  H.  Jarrell  against  the 
larleston  ft  Western  Carolina  Railway 
•mpauy.  From  an  order  aostalnlng  a  de- 
jrrer  to  the  complaint  and  refusing  per- 
Bsion  to  amend,  plaintiff  appeals.  AfBrm- 


.liilliiR  P.  Youmans,  for  appellant  Jamee 
.  Moore,  for  reapcmdent 

TONES.  J.  This  appeal  Is  from  an  order 
staining  a  donurrer  to  the  complaint  on 
!  ground  that  It  failed  to  state  facts  sofB- 
•nt  to  constitute  a  cause  of  action.  The 
aclfic  grounds  of  objection  to  the  com- 
.Int  were:  **(!)  That  the  allegations  in  the 
nplaint  do  not  show  nesllgence  on  the 
rt  of  the  defendant;  (2)  that  the  allega- 
Qs  in  the  complaint  do  show  contributory 
irllgenoe  on  the  part  of  the  plaintiff.'* 
re  Is  the  complaint,  omitting  the  first 
*a8Taph,  alleging  that  defendant  Is  a  cor- 
•atlon:  "(2)  That  on  the  6th  day  of  July, 
>7,  this  plaintiff,  at  FoMax,  one  of  the 
ular  stations  on  said  railway,  purchased 
m  the  defendant  company,  and  paid  for. 
ticket,  which  entitled  this  plaintiff  to 
.sage  on  the  cars  of  the  defendant  com- 
ly  from  Fairfax,  in  the  county  of  Bam* 
J,  and  said  state;  to  Augusta,  state  of 
yrg^A,  and  return;  and  plaintiff,  aftn 
'Jn^  purchased  said  ticket  from  defend- 
,  took  passage  on  a  train  of  cars  belong- 
to  said  company  to  Augusta.  (8)  That 
I  defendant  cer^eesly,  and  n^ligently, 
.  In  violation  of  its  contract  with  this 
ntlff.  delayed  the  said  train  upon  which 
;  plaintiff  was  to  return  to  Fairfax  In 
^Bta,  and  failed  to  start  the  same  on  Its 
trn  trip  untU  about  10  o'clotdc  at  night, 
ch  was  three  hours  past  Ks  advertised 
»dule  time;  and  when  the  said  train  n- 
ling  reached  the  Savannah  river  trestle, 
was  upon  the  same,  this  plaintiff  being 
■.7oard  the  said  train,  with  his  ticket  paid 
su*  aforesaid,  the  said  train  was  care- 
ly  and  negligently  storied  and  kept 
idlos  on  said  dangerous  trestle  for  half 


an  hoar  or  more  by  the  servants  and  agents 
of  the  defendant  company  who  were  in 
charge  of  said  train  and  running  the  same 
for  said  company.  (4)  That  while  the  said 
train  was  standing  on  said  dangerous  tres- 
tle in  the  aforesaid  careless  and  negligoit 
manner,  on  account  of  the  darkness  of  the 
night  and  poor  lights  furnished  by  the  de- 
fendant company  on  said  train,  the  plain- 
tUt  missed  his  footing,  and  fell  from  the 
said  train  a  distance  of  30  feet,  from  which 
fall  this  plaintiff  was  badly  bruised  and  in- 
jured, by  having  his  breast  bone  and  three 
ribs  broken,  his  back  wrenched  and  sprain- 
ed, the  muscles  and  tendons  of  his  arms, 
sldei  and  back  badly  torn  and  bruised,  and 
his  nervous  system  fearfully  shocked;  so 
that  the  plaintiff,  on  account  of  said 
wounds,  bruises,  and  shock,  was  confined 
to  his  bed  for  six  weeks  or  more,  and  has 
ever  since  experienced  great  pain  and  suffer- 
ing. (5)  That  the  injuries  of  the  plaintiff 
aforesaid  were  caused  by  the  wrongful  acts, 
negligence  of  defendant,  in  the  manner  be- 
fore mentioned,  whereby  the  plaintiff  has 
suffered  great  and  long-continued  bodily 
pain.  Is  permanently  Injnred  in  his  person, 
and  rendered  unable  to  pursue  any  active 
calling,  or  to  perform  hard  labor,  which  is 
necessary  for  the  support  of  himself  and 
family;  and  by  such  Injury  plaintiff  hag 
been  damaged  $10,000." 

It  will  be  seen  that  two  acts  of  negligence 
are  speclflcally  alleged;  (1)  Delaying  the 
train  beyond  the  schedule  time;  (2)  stopping 
the  train  and  allowing  it  to  remain  for  half 
an  hour  or  more  on  a  trestle^  Then  It  Is  al- 
leged that  while  the  train  was  so  standing, 
the  plaintiff,  on  account  of  the  darkneas  of 
the  night  and  poor  lights  furnished  by  de- 
fendant on  said  train,  missed  his  footing, 
and  fell,  thereby  causing  the  injury.  To 
constitute  a  cause  of  action  for  negligence, 
the  complaint  must  not  only  show  that  the 
defmdant  was  negligent,  but  that  the  negli- 
gence of  the  defendant  was  the  proximate 
cause  of  the  Injury.  We  cannot  see,  from 
UU  allegation  in  the  complaint  what  possi- 
ble connection  the  failure  In  starting  the 
train  on  time  had  with  the  injury  as  a  canae 
thereof.  The  negligence  in  stopiOng  the  train 
and  allowing  it  to  remain  on  the  trestle  for 
a  time  could  not  have  produced  the  injury 
If  plaintiff  had  remained  in  the  car,  where 
tbe  defradant  bad  reason  to  believe  he 
would  remain.  The  complaint  does  not  show 
that  plaintiff  went  out  upon  the  platform 
of  the  car  by  any  order  or  Invitation  of  the 
defendant;  nor  does  It  state  any  excuse  or 
necessity  warranting  plaintiff  being  upon  the 
iriatform  at  the  time;  nor  does  It  show  that 
defendant,  with  knowlec^  of  plaintiff's  dan- 
ger, tailed  to  warn.  There  Is  nothing  in  the 
complaint  from  which  a  reasonable  person 
could  Infer  that  plaintiff's  going  out  upon  the 
platform  and  falling  therefrom  was  a  natu- 
ral and  probable  result  of  the  stopping  of  the 
train  upon  the  trestle.  As  to  the  matter  of 
"poor  Ughts."  even  If  it  tw  granted  that  the 
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platform  nnder  tbe  drcumstancefl.  The 
train  was  not  at  any  station  or  place  wbere 
persons  are  invited  to  uBe  the  platform  as 
a  means  of  entering  or  leaving  the  car, 
vben,  as  to  anch  persons,  liie  defendant 
vrould  owe  the  duty  to  so  light  the  platform 
and  landing  as  to  Insnre  safety  In  their  nse. 
Under  the  clrcnmatances  In  the  case  the  de- 
fendant owed  no  dnty  to  plaintiff  to  light 
up  the  platform  and  adjacencies  ontalde  the 
cars  for  his  benefit. 

A  presumption  of  negligence  from  the  fact 
that  plaintiff  fell  from  the  train  and  was  In- 
jured could  not  arise.  Tbe  case  of  Steele 
V.  Railroad  C!o..  B5  &  C.  389.  33  S.  E.  509, 
cited  by  appellant,  as  well  as  other  cases 
referring  to  the  matter  of  presuming  negli- 
gence by  the  fact  of  Injury  to  a  passenger 
on  a  railroad,  shows  that  such  presumption 
arises  on  proof  of  the  fact  of  Injury  to  a 
passenger  caused  by  some  agency  or  Instru- 
mentality of  the  railroad  company.  In  this 
case,  as  shown,  It  does  not  appear  from  the 
complaint  by  any  proper  averment  that  plain- 
tiff's Injury  was  caused  by  the  defendant 
If  so,  then  the  presumption  Is  rebuttable, 
and  the  complaint  Itself  contains  matter  In 
rebuttal,  which,  under  the  demurrer,  the 
court  must  consider.  For  this  reason  we 
will  notice  the  second  ground  of  objection 
to  the  complaint  viz.  that  the  complaint 
shows  contributory  negligence  by  plaintiff. 
Tbe  question  of  contributory  negligence  can- 
not properly  arise  except  when  the  negli- 
gence of  the  defendant  Is  a  proximate  cause 
of  the  Injury.  Therefore,  for  the  purpose 
of  this  question,  we  assume  that  the  com- 
plaint shows  negligence  of  defendant  as  a 
proximate  cause  of  the  Injury.  We  may 
also  say  that  while  contributory  negligence 
Is  ordinarily  a  matter  of  defense,  yet,  if  the 
complaint  shows  contributory  negligence  by 
plaintiff,  that  would  render  the  complaint 
demurrable  for  Insufflclency,  since  It  contain- 
ed allegations  that  would  defeat  the  cause 
of  action  alleged,  or  prevent  a  recovery 
thereon.  Tbe  complaint  alleges  the  fact  that 
the  train  stood  upon  the  trestle  for  a  half 
an  hour  or  more,  and  does  not  allege  that 
plaintiff  was  ignorant  of  this  fact  The  In- 
ference is  that  he  knew  the  train  was  on 
the  trestle  when  he  went  upon  the  platform. 
He  was  aware  of  the  condition,  also,  that 
there  were  poor  lights  on  the  train,  and  that 
the  night  was  dark.  Nevertheless  he  went 
out  upon  the  platform,  without  excuse  or 
necessity.  This  was  certainly  negligence, 
which.  If  not  the  only  proximate  cause  of 
his  injury,  was  a  proximate  cause  concur- 
ring with  the  negligence  of  the  defendant 

It  Is  also  excepted  that  the  circuit  court 
erred  in  refusing  plaintiff's  motion  to  amend. 
This  refusal  was  within  tbe  discretion  of 
the  court  and  we  cannot  say  such  discretion 
has  been  abused.  The  Judgment  of  tbe  cir- 
cuit court  Is  affirmed. 


(Supreme  Court  of  Sonth  Carolina.   Ans.  21 

1900.) 

HORTGAGES— FORECLOSURE    SALE  —  FAILURE 
OP  TITLE  TO  PORTION  OF  LANDS- 
RIGHTS  OF  PURCHASER. 
A  purchaser  of  land  at  a  master's  sale 
under  foreclosure  is  entitled  to  an  abatement 
in  tbe  price  bid,  on  discover;  after  the  sale, 
and  before  a  deed  has  passed,  that  a  portioa 
of  the  lands  described  in  tbe  decree  and  adver- 
tisement  of  sale  had  been  recoToed  from  the 
mortgagor  by  title  paramount. 

Appeal  from  common  pleas  circuit  court  of 
Greenville  county;  D.  H.  Townsend,  Judge. 

Action  by  the  People's  Bank  of  Greenville, 
S.  C,  against  W.  A.  Bramlett  and  another. 
From  a  judgment  in  favor  of  plaintiff,  de- 
fendant Ella  M.  Townea  appeals.  Affirmed. 

W.  H.  Irvine  and  L.  K.  Clyde,  for  appel- 
lant  L.  O.  Patterson,  for  respondent 

JONES,  J.   This  appeal  la  from  a  decree 
of  the  circuit  court  allowing  a  purchaser  at  a 
foreclosure  sale  of  land  an  abatement  In  the 
price  on  account  of  a  defect  In  the  title  to 
a  part  of  tbe  land  sold.    The  case  1b  thus 
stated  In  the  circuit  decree:    'TTils  case 
comes  before  me  upon  tbe  master's  report 
which  shows  that  H.  J.  Haynsworth  had 
purchased  one  of  tbe  tracts  of  land  ordered 
to  l>e  sold  at  the  price  of  (2,500,  but  that 
after  bis  bid  he  ascertained  that  a  certain 
portion  of  tbe  land  had  been  recovered  from 
the  mortgagor  by  title  paramount  In  the  case 
of  Spillors  T.  Bramlett  and  be  claimed  an 
abatement  of  one  hundred  and  fifty  dollars 
from  tbe  price  because  of  tbe  failure  of  tbe 
title  to  said  portion.   The  affidavit  of  Sir. 
Haynsworth  shows  that  be  did  not  know  that 
a  good  title  to  said  portion  of  the  land  would 
not  be  conveyed  by  the  master's  deed,  and 
that  the  lands  were  worth  about  fifteen  dol- 
lars an  acre.   The  record  In  the  case  of  Spil- 
lors V.  Bramlett  shows  a  recovery  of  a  por- 
tion of  this  Jenkins  tract  said  to  contahi 
about  twelve  acres.   The  decree  of  foreclo- 
sure and  tbe  advertisement  under  which  the 
land  was  sold  deacrlbe  It  as  tbe  Jenkins 
tract,  and  state  speciflcally  the  lines,  metes, 
and  bounds,  and  describe  It  as  containing 
166  acres,  more  or  less.   The  portion  recov- 
ered by  Spillors  Is  Included  within  these 
lines.   On  learning  the  situation,  Mr.  Hayns- 
worth deposited  In  tbe  hands  of  the  master 
enough  money  to  cover  the  cash  portion  of 
tbe  bid,  making  due  allowance  for  tbe  above 
deficiency.   This  was  not  made  as  a  pay- 
ment upon  his  bid,  but  was  a  mere  deposit 
to  await  the  determination  of  tbe  court  upon 
the  matter.   I  find  from  the  evidence  before 
me  that  the  abatement  applied  for,  to  wtt 
one  hundred  and  fifty  dollars,  Is  reasonaUe, 
and  should  be  allowed,  unless  there  Is  some 
rule  of  law  forbidding  It   Tbe  land  was  sold 
at  a  full  price,  and  it  seems  just  that  tbe 
purchaser  -should  not  be  required  to  pay  for 
a  portion  whkdi  be  eaimot  get  Tbe  appU' 


■Bie  nndor  a  decree  of  lorecloBure  is  not  en- 
titled to  an7  leUef  wbere  there  la  a  defi- 
ciency or  a  failure  of  title  as  to  a  portion  of 
tbe  property.  This  position  may  be  correct 
af  ttf  the  contract  has  been  executed  and  the 
deed  of  conveyance  made,  and  the  anthori- 
tles  dted  by  tbe  attorneys  for  the  mortga- 
gees t«id  to  support  such  contention.  But 
there  Is  quite  a  difference  where  the  contract 
Is  ezecntory.  Tbe  general  doctrine  Is  that 
one  who  agrees  to  purchase  land  will  be  al- 
lowed a  reasonable  opportunity  to  Investigate 
the  title,  and  if  he  finds  that  the  title  falls 
as  to  a  portion,  or  there  is  a  defect  In  the 
title,  he  will  be  allowed  to  rescind  the  trade, 
or  an  abatement  from  the  purchase  price. 
After  the  contract  has  been  executed,  how- 
erer,  and  the  deed  actually  made,  the  pur- 
chaser must  look  to  the  warranty  contained 
In  bis  deed,  and  be  Is  entitled  to  only  such 
remedy  as  he  has  under  that  warranty.  The 
present  case  is  one  where  the  contract  is 
wholly  executory,  and  I  think  that  the  gen- 
eral rule  applies  to  this  case,  and  entitles  the 
purchaser  to  an  abatement  of  the  price." 

1.  The  first  exception  Imputes  error  In  al- 
lowing the  abatement  when  there  was  no 
evidence  offered  to  prove  such  deficiency,  or 
to  show  that  the  purchaser  would  not,  un- 
der tbe  master's  deed,  get  166  acres,  as  claim- 
ed by  him,  there  having  been  no  survey  made 
of  the  land.  The  affidavit  of  the  purchaser 
was  before  the  court,  which  stated  "that  a 
part  of  this  land  was  recovered  by  A.  Spll- 
lors  about  1890,  thus  taking  a  part  of  the 
land  included  within  tbe  lines,  metes,  and 
bounds  by  which  it  was  sold  to  deponent,  and 
deponent  has  been  unable  to  get  possession 
of  said  portion,  although  It  is  Included  with- 
in said  metes  aod  bounds."  The  master  re- 
ported that  the  purciuLser,  Haynsworth, 
claims  a  reduction  upon  his  bid  of  $150,  for 
tbe  reason  that  it  appears  from  tbe  record 
of  tbe  case  of  Spillors  against  Bramlett  that 
a  portion  of  the  tract  bid  off  by  him,  con- 
taining about  12  acres,  was  recovered  by 
tbe  plalntiflF  in  that  action  by  title  para- 
mount prior  to  the  Institution  of  this  suit  of 
foreclosure.  The  circuit  court  found  that 
"the  record  in  the  case  of  Spillors  v.  Bram- 
lett shows  a  recovery  of  a  portion  of  this 
Jenkins  tract,  said  to  contain  about  twelve 
acres."  It  Is  stated  In  the  argument  of  ap- 
pellant that  tbe  record  In  the  case  of  Spll- 
lors  against  Bramlett  was  not  put  In  evi- 
dence, and  no  evidence  was  offered  at  the 
bearing  of  the  master's  report  exc^t  tbe 
affidavit  of  respondent  But  the  findings  by 
tbe  circuit  cmirt  as  to  what  the  record  in 
SplHors  against  Bramlett  shows  Is  not  spe- 
ciftcally  excepted  to,  and  we  cannot  assume 
that  such  finding  was  without  evidence. 
The  fact  of  a  deficiency  by  reascm  of  the  re- 
covery In  Spillors  against  Bramlett  was 
shown  by  respondent's  affidavit,  which  was 
not  In  any  way  disputed,  and  appellant  made 
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tnis  matter,  it  was  not  at  au  necessary  to 
have  a  survey  to  ascertain  whether  respond- 
ent might  not  acquire  166  acres  by  his  pur- 
chase notwithstanding  said  deficiency.  The 
respondent  bid  for  a  tract  described  by  des- 
ignated boundaries.  The  deficiency  arose 
from  a  failure  of  title  to  a  portion  within 
those  boundaries;  and  the  circuit  court  has 
found  that  an  abatement  to  the  extent  of 
fl&O  on  t^  purchase  price  of  $2,500  would 
be  reasonable,  to  which  there  Is  specific  ex- 
ception. 

2.  The  second  exception  assigns  that  It 
was  error  to  allow  such  abatement  when 
said  tract  was  sold  as  a  body,  for  a  sum  In 
gross;  the  number  of  acres  stated  in  the  ad- 
vertisement being  used  as  a  part  of  the  de- 
scription of  the  property  as  evidenced  by 
tbe  advertisement  and  the  use  of  the  ex- 
pression "more  or  less."  The  tract  involv- 
ed was  described  in  the  mortgage,  com- 
plaint, decree,  and  advertisement  for  sale, 
as  follows:  "The  Jenkins  tract,  contaiaing 
one  hundred  and  slxty-slx  acres,  more  or 
less,  conveyed  to  D.  A.  Bramlett  by  O,  H. 
Jenkins,  November  4,  1876,  recorded  in  R. 
U.  O.  office  book  II.,  page  223,  described 
as  follows  [giving  a  minute  description  by 
courses  and  distances  and  comers],  adjoin- 
ing lands  of  Gogblll,  Hyde,  and  others." 
It  is  true  that  the  tract  was  sold  as  a  body 
for  a  sum  in  gross;  but  it  wilt  be  observed 
that  tbe  deficiency  In  question  is  not  a  mere 
deficiency  in  qnantity  arising  from  a  mis- 
take or  variation  in  calculation  of  the  acre- 
age contained  In  specified  boundaries,  but 
the  deficloicy  arises  from  failure  of  title  to 
a  part  of  the  land  within  tbe  given  bounda- 
ries. If  the  deficiency  waa  merely  due  to 
an  error  or  variation  in  a  surveyor's  calcu- 
lation, and  the  purchaser  could  nevertheless 
take  the  land  within  the  specified  bounda- 
ries, such  deficiency,  being  only  6  per  cent, 
of  the  acreage  moitloned,  would  be  guard- 
ed against  by  the  words  "more  or  less"  In 
the  description,  and  would  not  be  such  a 
gross  variation  as  would  call  for  redress,  as 
shown  in  such  cases  as  Lyies  v.  Haskell.  85 
S.  C.  391,  14  S.  E.  829,  and  Ersklne  v.  Wil- 
son, 41  S.  C.  198,  19  S.  B.  489.  But  In  this 
case  the  purchaser  cannot  get  the  land  spe- 
cifically defined  by  metes  and  bounds  and 
comers,  since  a  portion  of  it  is  not  in  the 
power  of  the  court  to  convey.  It  having 
been  taken  from  the  mortgagor  by  title  par- 
amount The  purchaser  bought  the  "Jen- 
kins tract,"  whatever  Its  acreage,  but  can- 
not receive  a  title  for  the  whole  of  said 
tract 

3.  It  Is  accepted  that  the  purchaser  Is  es- 
topped to  claim  abatement  because  with 
knowledge  of  said  deficiency  be  paid  a  part 
of  the  purchase  money,  went  Into  posses- 
sion of  tbe  property,  and  rented  the  same 
for  the  year  1808.  This  exception  has  no 
basis  in  the  facts  as  shown  by  tbe  record 
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tbat  the  parchaser  reCased  to  comply  wltb 
tbe  terma  of  aale  anleas  an  abatement  of 
(150  waa  allowed. 

i.  It  is  contended  that  the  porchaser 
ought  to  be  denied  any  relief,  because  he 
had  constructive  notice  of  the  Judgment  re- 
covered In  the  case  of  SpUlors  against  Bram- 
lett,  and  recorded  lu  OreenvlUe  county  prior 
to  tbe  execution  of  the  mortga£&|  Tbe  pur^ 
chaser  swears  positirely  that  Se  bad  no 
knowledge  of  the  deficiency  at  the  time  of 
purchase  or  bid.  Whether  a  purchaser  at 
an  equity  sale  shall  be  held  bound  by  con- 
structive notice  of  all  recorded  Judgments 
affecdng  tbe  property  sold,  so  as  to  defeat 
relief  for  defect  of  title  actually  discov- 
ered after  the  sale  and  before  cotnpllence, 
will  depend  upon  wbetlier  It  is  tbe  policy  of 
the  court  of  equity  In  this  state  to  allow  pur- 
chasers at  aaiea  under  Its  ordw  a  reasona- 
ble time  to  examine  Into  the  title  before 
compelling  compliance.  In  Mitchell  r.  Plnek- 
ney.  13  S.  O.  212,  It  was  stated,  "Reasona- 
ble time  Is  always  given  for  ti3e  examina- 
tion of  title,  and.  If  necessary,  a  refierettce 
wilt  be  ordered."  We  take  it  that  this  ex- 
presses the  policy  ta  tills  state,  and  It  (s  a 
fair  and  Just  one  to  all  concerned,  and  Is 
well  calculated  to  Inspire  confidence  and 
promote  competition  at  equity  sales.  Such 
being  the  role,  we  do  not  well  see  bow 
purchasers  at  equity  sales  should  be  denied 
relief  for  defect  of  title,  on  tbe  mere  ground 
that  thby  are  bound  by  coBatructive  notice 
of  such  defect,  unless  It  be  that  relief  Is 
never  to  be  afforded  for  defect  of  title  which 
a  full  examination  of  tbe  records  would  dls> 
close,  which  "would  for  most  practical  pur- 
poses be  a  denial  of  relief  for  defective  ti- 
tle. If  one  has  actual  notice  of  the  defect 
In  tbe  title,  or  has  before  his  bid  discovered 
such  defect  by  an  examination  of  tbe  rec- 
ord, there  would  be  good  ^unds  for  de- 
nying him  any  rell^,  but,  If  he  has  no  actu- 
al notice,  and  Uds  1b  reliance  on  the  rule 
allowing  him  a  reastmable  time  to  examine 
into  the  title,  he  ought  not  to  be  denied  re* 
lief  merely  because  he  had  ctmatructlTe  no- 
tice of  the  records  at  the  time  of  his  bid. 
Then,  from  the  facia  before  na,  we  cannot 
affirm  with  certabity  tiiat  the  record  Id  Splt- 
lora  against  Bramlett  wovld  disclose  in  it- 
■df  tbe  fact  of  the  deflcloicy  claimed,  tot 
It  may  be  that  some  evidence  aUtmde  waa 
necessary  to  Identify  the  land  recovered  In 
that  case  as  a  portion  of  the  tract  sold.  This 
evidenoe  was  furnished  tbe  circuit  court  by 
the  affidavit  of  the  purchaser,  who.  after 
Aowing  the  identity,  swore  ttiat  he  did  not 
know  of  the  deficiency  at  tbe  time  of  his 
bid. 

5.  Tbe  fifth  exception  Impntes  error  tn 
holding  that  said  purchaser  had  a  right  to 
time  to  which  to  Investigate  title  after  sale, 
when  the  decree  under  which  these  lands 


uiiuK  »u<ju  uirecuQu  m  uie  aecree  an  ecu 
tbe  question.  As  a  mattw  of  fat^  the  mas- 
ter did  not  resell,  and  no  queaUoDS  are  be- 
fore us  growing  out  of  a  resale  at  the  rtok 
of  a  purdiaser.  The  master  has  sem  tt 
to  repeat  the  matter  to  tbe  court  for  guid- 
ance, instead  of  attnnpting  to  resell;  and 
the  coort,  by  Its  decree,  baa  again  Instmcted 
the  master  In  tbe  premises.  Notwltbstand- 
ing  tbe  dtrecti<Mi  to  resell  on  noncompliance, 
it  was  competent  for  tbe  court  In  the  pro- 
ceedings to  direct  acceptance  of  the  pur- 
chaser's bid,  less  tbe  abatement  allowed. 

6.  The  remaining  question  is  covered  by 
the  eighth  exception,  which  assigns  error 
In  allowing  said  abatement,  or  any  abate- 
ment of  tbe  purchase  price  of  land  sold  at 
a  forced  Jvdlclal  sale  for  the  ooUection  of 
money,  in  which  there  are  no  implied  war^ 
rantles.  and  to  which  the  doctrine  of  caveat 
emptor  apt^lee.  In  tbe  absence  of  frand  or 
misrepresentation.  In  execution  sales  by 
the  sheriff  tbe  maxim  of  caveat  emptor  Is 
rtgoroBsly  applied.  A  sheriff  under  an  exe- 
cution is  not  directed  to  sell  specifically  de- 
scribed property.  Is  governed  by  general 
laws,  and  Is  not  the  agent  of  tbe  court  is 
such  sale.  The  court  does  not  confirm  bis 
sales,  and  exercises  m  supervision  over 
them,  as  It  does  with  reference  to  sales  un- 
der Its  own  order.  A  sherttT  selling  nnder 
an  exectrtloB  cannot  be  said  to  represent  In 
any  way  the  defendant  In  execution,  except 
is  so  far  as  by  general  law  he  Is  made  the 
organ  by  which  the  Interest  of  the  defendant 
In  execution  In  the  property  sold  Is  con- 
veyed to  the  purt^aser.  Hence  It  has  been 
long  settled  that  a  purchaser  at  an  exe- 
cirtlon  sale  by  a  sheriff  buys  at  bis  peril, 
tn  tbe  absence  of  fraud  cs  misrepresenta- 
tion. This  In  a  large  degree  accounts  for 
the  sacrtAces  often  attending  execntloB 
sales,  for  it  is  reasonable  to  suppose  that  a 
prudent  purchaser  will  make  allowance  tai 
his  bid  for  the  contingentHes  of  bis  purchase. 
In  some  Jurisdictions  this  stem  maxim  of 
the  common  law  Is  applied  to  all  Judldal 
sales  at  law  or  In  equity,  but  in  this  state 
a  more  liberal  and  reasonable  rule  prevails. 
In  equity  sales  the  court  Is  the  vendor.  Its 
order  of  sale  acts  on  q>eclflcally  described 
property.  Purchasers  are  torlted  by  the 
court  to  bid,  and  It  la  well  known  that  bid- 
ders at  such  sales  fed  ft  greater  sense  of  se- 
curity that  they  will  get  the  described  prop- 
rty,  or  be  treated  with  equity,  fnils  tends 
to  make  property  bring  Its  value,— a  thin; 
to  be  desired  and  encooraged.  Now,  if  one 
who  seeks  ecnilty  most  do  equity,  ou^t  not 
a  court  of  equity  becoming  a  vendor  of 
property  at  the  Instance  and  for  the  bmefit 
of  the  parties  concerned  do  eqnlty,  and  ren- 
der appropriate  relief  to  a  pnrehaser.  wbm 
the  court  finds  itself  imable  to  convey  what 
it  advertised  to  sell?  Surdy  the  court  win 
not  do  lees  than  tt  would  compd  any  otber 


paruiion  saies  reiiei  wui  oe  exteuataa  w  a. 
purchaser  Cor  defect  of  title.  The  purchaser 
at  such  sale  will  not  be  compelled  to  perform 
his  contract  to  purchase  it  his  title  is  doubt- 
ful Fuller  T.  Mlssroon,  3Q  S.  G.  82G,  14 
S.  B.  714;  McMichael  T.  UcMlchael,  51  S. 
C.  555,  2U  S.  £.  403.  In  the  case  of  Mod; 
agbnn  v.  Small.  6  9.  C.  177,  this  principle 
was  applied  to  a  sale  under  proceedings  to 
sell  lands  of  a  decedent  In  order  to  apply  the 
proceeds  to  the  payment  of  his  debts  and  for 
distribution.  I  see  no  good  reason  why  a 
rule  applicable  to  partitian  sales  and  sales 
for  the  payment  oC  the  debts  of  a  decedent  Is 
not  also  applicable  to  a  sale  under  foreclo- 
sure of  a  mortgage.  In  all  such  sales  the 
court  Is  vendor  at  the  iDstance  and  for  the 
benefit  of  the  parties  In  tbe  enforcement  of 
a  right  In  the  case  of  Bolivar  v.  Zelgler,  9 
Rich.  (S.  C.)  287,  the  court  made  a  broad  path 
for  equity  In  these  words:  "Whatever 
doubts  may  have  been  once  entertained  as 
to  whether  the  doctrine  of  caveat  emptor  ap> 
plied  to  sales  by  tbe  commissionera  In  equi- 
ty, those  doubts  were  Anally  settled  by  the 
principles  established  In  the  case  of  Commls- 
Bioners  v.  Smith,  9  Ulch.  Law,  515,  and 
there  can  be  no  doubt  that  this  maxim  do« 
not  apply  to  such  sales,  and  therefore  that 
the  defense  here  set  up.  If  established  on 
the  trial,  will  be  a  sufficient  defense  to  the 
action.  For  although  the  sale  in  this  case 
fras  made  by  the  sheriff,  yet  It  was  not  a 
compulsory  sale  under  process  of  execution, 
where  tne  rule  of  caveat  emptor  does  apply, 
but  a  Bsle  for  partition  at  the  Instance  of  the 
parties,  and  must  be  governed  by  the  same 
principles  as  applied  to  such  sales  when 
made  by  the  commissioners  In  equity."  That 
able  aud  learned  aimotator,  Mr.  A.  G.  Free- 
man. Id  a  note  to  Burns  t.  Hamilton's 
^dm'r,  70  Am.  Dec.  575,  fortifying  the  state- 
ment by  numerous  citations,  says:  "It  Is 
held  in  some  states  that  the  rule  of  caveat 
emptor  applies  to  mortgage,  partition,  and 
other  equity  sales,  and  that  in  the  absence 
of  fraud  or  warranty  a  failure  of  title  to 
the  property  sold  is  no  ground  for  the  re- 
lief of  the  purchaser.  But  tbe  better  rule  la 
that  in  equity  sales  tbe  purchaser  Is  entitle^ 
to  recdve  a  title  free  from  equities  and  In- 
cumbrances of  which  be  bad  no  notice,  and 
it.  by  the  sale,  he  will  not  recelre  sucb  a 
title,  be  will  not,  upon  his  making  objection, 
l>e  conq>eUed  to  complete  bis  purchase,  but 
^111  be  released  therefrom,  unless  the  title 
can  be  made  good,  or  other  Just  relief  award- 
ed." Tbe  case  of  Latimer  t.  Wharton,  41 
S.  G.  SOS,  19  S.  B.  855,  contains  some  lan- 
gimge  from  which  It  might  be  Inferred  that 
tbe  court  regarded  tbe  rule  of  caveat  emptor 
applicable  to  an  executed  sale  under  fore- 
•dosure  for  debt  on  the  grounds  that  such  a 
■ale  was  compulsory,  and  so  would  come 
under  tbe  rule  appllcaUe  to  execution  sales 
by  tbe  sheriff.  But  the  point  decided  In  that 
caae         that;  "U  tbe  pvrcbasa  oS  land 


moriguge  lor  me  purcuase  money;  u  oyoa 
default  In  payment  he  Is  sued,  but  falls  to 
plead  failure  of  consideration  In  defense,  and 
Judgment  Is  obtained;  aud  if  before  pay- 
ment the  land  so  purchased  Is  recovered  by 
title  paramount,  aud  execution  on  such  Judg- 
ment Is  levied  on  the  other  property  of  the 
purchaser,— an  Injunction  will  not  Issue  te 
enjoin  a  sale  under  such  levy  upon  the  com- 
plahit  of  tbe  purchaser,  who  made  no  alle- 
gation of  fraud  or  misrepresentation  by 
which  he  was  Induced  to  accept  the  deed  to 
the  land,  enter  Into  lussession  thereof,  or 
execute  the  bond  and  mortgage  to  secure 
the  credit  of  the  purchase  money."  That 
case  was  very  different  from  this  case,  where 
the  contract  Is  executory,  and  where  no  ele- 
ment of  waiver  or  estoppel  enters.  'In  that 
case  the  court  recognized  a  great  difference 
between  enforcing  an  executory  contract  and 
giving  relief  after  it  has  been  executed,  re- 
ferring to  several  cases  where  the  distinction 
was  recognized,  viz.;  Evans  v.  Dendy,  2 
Speer,  0;  Fuller  v.  Fowler,  1  Bailey,  75; 
Prescott  T.  Holmes,  7  Rich.  Eq,  1.  See,  al- 
so, Parker  v.  Parlow,  12  Rich.  Law.  683. 
So  that,  even  If  the  rule  of  caveat  emptor 
should  apply  at  all  to  sales  by  the  court  of 
equity,  It  should  only  apply  after  the  sale 
Is  executed.  The  contract  of  a  bidder  at  a 
sale  in  equity  Is  not  executed  until  he  has 
complied  with  the  terms  of  sale,  and  re- 
ceived the  officer's  deed  of  conveyance^  <nr 
done  sometblng  which  should  estop  him  from 
asserting  that  the  contract  was  not  executed. 
If  a  purchaser  at  a  sale  In  equity,  after  dis- 
covery of  the  defect  In  title,  compiles  with 
bis  bid,  and  goes  Into  possession  of  the  land. 
It  might  with  force  be  contended  that  sucb 
purchaser  is  estopped  to  assert  such  defect 
afterwards,  but  no  such  case  Is  presented 
here.  The  contract  of  the  purchaser  in  this 
case  Is  executory  merely.  But,  further,  we 
think  It  may  be  said  in  this  esse  that  there 
was  a  misrepresentation  as  to  tbe  property 
sold,  for  which  cause  relief  would  be  granted 
even  after  an  executed  contract,  if  no  ele- 
ment of  waiver  or  estoppel  Interposed  to  pre- 
vent. It  Is  not  essential  that  sucb  mlsr^re> 
sentatlon  be  IntentlonaL  It  appears  that 
the  land  was  conveyed  to  the  mortgagor  In 
1876.  In  1888  a  portion  of  the  land  was 
recovered  from  the  mortgagor  by  title  parar 
mount  In  the  case  of  Spillor  against  Bram- 
lett  After  this  the  mortgagor,  with  knowl- 
edge of  this  recovery,  but  probably  not  think- 
ing of  It  at  tbe  time,  executed  the  mortgage 
on  land  a  part  of  whlcb  he  did  not  own. 
This  misrepresentation  so  bicorporated  bi  tbe 
description  in  tbe  mortgage  wait  likewise 
into  the  complaint,  decree,  and  advertlse- 
m«tt,  «hleh  followed  tbe  description  In  the 
morucage.  This  minute  description  In  the 
mortgage  and  advertisement,  already  re- 
ferred to  In  this  opinion,  giving  courses,  tUa- 
tances,  and  corners,  was  aa  If  a  plat  of  tbe 
land  bad  been  nuide  by  a  ourteyor,  and  «• 


of  caveat  emptor  doea  not  B.pp\j  to  sues 
the  master  In  chancerr.  for,  lie  being  the 
agent  of  tbe  parties  tot  wbose  benefit  the 
sale  was  made,  they  are  as  mndi  bound  by 
bla  representatl<ms  as  thej  would  bare  been 
by  tbelr  own,  fnrtber  decides  that  where  a 
tract  of  land  has  be«i  sold  by  the  master 
In  equity,  and  represented  vpon  a  map  as 
containing  more  acres  than  It  was  dlBcovered 
upon  a  resurrey  to  have,  an  abatement  wtU 
be  allowed  for  the  deficiency  In  the  quantity 
according  to  tbe  nature  and  extent  of  the 
defect  To  the  same  effect  It  Barkley  r. 
BarkJey,  3  McCord,  269.  The  Judgment  of 
the  drcnlt  court  is  affirmed. 


LACHIOOrra  et  al.  T.  POED. 
(Supreme  Court  of  South  Chrolfua.   Sept  18, 
1900.) 

WATER  AND  WATER  COURSES— PLOODINO 
LAND—DAHAGBS— COM  PL  .\INT. 

Plaintiffs  alleged  that  defendant  owned  a 
plantation  lying  on  a  certain  river,  and  between 
such  river  and  plalntiffa'  plantation;  that  the 
hanks  of  such  river  bonndiug  on  defendant's 
plantation,  and  the  openings  in  the  same,  were 
solely  within  defendant's  control;  that  in  the 
spring  of  1898,  when  plaintiffs  were  in  posses- 
iioo  of  their  plantation,  defendant  unlawfully, 
and  with  the  malicions  desire  to  injure  plain- 
tiffs, so  operated  the  banks  of  snch  river  and  its 
canals  as  to  cause  tbe  rice  fields  of  plaintiffs' 
plantation  to  be  overflowed,  which  fields  plain- 
tifEs  had  prepared  for  cultivation  at  much  ex- 
pense, and  80  maintained  such  nuisance  as  to 
prevent  all  cultivation  of  plaintiffs*  plantation 
during  the  year  1898,  and  to  render  the  same 
utterly  useless;  that,  by  reason  of  defend- 
ant's conduct,  plaintiffs  suffered  damages,  here- 
inbefore alleged,  etc.  Held,  that  the  complaint 
states  a  cense  of  action,  as  It  shows  plaintiffs' 
rii^t  to  the  unobstructed  use  of  their  planta- 
tloa,  and  the  invasion  of  that  right  by  defend- 
ant. In  flooding  such  plantation  By  means  of  a 
water  course. 

Appeal  f  mn  common  ideas  drcolt  conrt  ott 
Qeorgetown  county;  J.  O.  Klugh,  Judge. 

Action  by  St  Jnlloi  Latdilcotte  and  A.  A. 
Springs,  co-partnera  under  the  firm  name  of 
S.  H.  Ward  &  Co.,  against  Frederick  W.  Ford, 
tor  damages  for  flooding  plaintiffs'  idantatton 
means  of  a  water  course.  Vrom  a  Judg- 
ment for  idalntlfb,  defendant  appeala.  Af- 
firmed. 

Mitchell  &  Smith,  for  appellant  Walter 
Hazard,  Trenh<am  Bhett,  Miller  &  Whaley, 
and  Gilland  &  Pyatt,  for  respondents. 

.TONES,  J.  The  drenlt  conrt  overruled  de- 
fendant's demurrer  to  the  complaint  on  the 
ground  that  It  failed  to  state  facts  sufficient 
to  constitute  a  cause  of  action,  and  the  de- 
fendant now  seeks  to  reverse  said  order. 
The  complaint  attempted  to  state  two  causes 
of  action,  each  of  which  was  demurred  to; 
but  It  will  be  sufficient  for  this  appeal  to 
state  the  allegations  as  to  one  of  said  causes, 
whlcb  are  substantially  aa  follows:  (1)  That 


possession  of  a  tract  of  land  In  said  connty 
known  as  "Woodslde."  0)  Tbat  the  defend- 
ant owned  and  was  In  pomeaiAou  of  a  tract  at 
land  In  said  connty  known  as  "Bloe  Kipe," 
lying  on  the  waters  of  North  Santee  river, 
and  between  said  river  and  said  Woodslde 
plantation.  (4)  "That  the  banks  of  said  riv- 
er, its  creeks  and  canals  bounding  on  Rice 
Hope  plantation,  and  the  trunks  and  openings 
Id  the  same,  were  at  the  time  mentioned 
hereinafter  solely  within  the  care,  manage- 
ment, control,  and  operation  of  the  defend- 
ant." (6)  AJl^ed  certain  expenditures  In- 
curred in  the  preparation,  etc.,  of  said  Wood- 
side  plantation  In  1887  and  1898  for  cnltlva- 
tlon.  (6)  "That  in  the  spring  of  tbe  year 
1896.  when,  as  hereinbefore  alleged,  these 
plaintiffs  were  In  tbe  lawful  possession  of 
the  said  Woodslde  plantation,  and  In  tbe  ex- 
ercise and  enjoyment  of  their  l^^l  rights  in 
and  upon  the  same,  the  said  defendant,  as 
these  plalntlfFs  are  Informed  and  believe^  and 
upon  snch  Information  and  belief  all^e,  un- 
lawfully, and  with  the  willful  and  malfcions 
desire  to  annoy,  harass.  Injure,  and  oppress 
these  plaintiffs,  so  used  the  said  Rice  Hope 
plantation,  and  so  controlled,  bandied,  main- 
tained, and  operated  the  said  banks  of  said 
river,  and  of  Its  canals  and  Its  creeks,  as 
also  the  trunks  and  openings  therein,  as  to 
cause  tbe  rice  fields  of  said  Woodslde  planta- 
tion to  be  overfiowed.  which  fields,  as  herein- 
before alleged,  bad  been  prepared  for  culti- 
vation at  much  expense  by  these  plaintiffs, 
and  so  caused  and  maintained  such  nnisanre 
as  to  binder  and  prevent  any  and  all  cultiva- 
tion of  said  Woodslde  plantation  dnring  the 
said  year  1898,  and  to  render  tbe  same  ntterlj 
useless  to  these  plaintiffs  during  the  said  two 
years.  (7>  That  by  reason  of  the  willful,  un- 
lawful, and  unreasonable  conduct  of  said  de- 
fendant as  aforesaid  in  the  use  and  manage- 
ment of  his  said  Rice  Hope  plantation,  and 
in  the  use,  management,  care,  control,  main- 
tenance, and  handling  of  the  banks  of  said 
rlrer  and  of  Its  canals  and  creeks,  as  also  of 
the  trunks  and  openings  therein,  these  plain- 
tiffs, in  the  manner  aforesaid,  suffered  the 
special  Injuries  and  damages  hereiDb^«e 
alleged,  as  well  as  the  loss  of  the  crops  In- 
tended to  have  been  cultivated  on  said  Wood- 
side  plantation,  In  all  to  tbe  damage  of  thef« 
plalutlfFs  in  the  sum  ot  at  least  fifteen  hun- 
dred dollars."  (8)  borne  alk^tloua  u  to  a- 
emplary  damages. 

We  think  that  the  complaint  states  a  cause 
of  action.  A  cause  of  action  la  stated  when 
the  facts  alleged  show  some  right  of  plain- 
tiff, and  the  invasion  of  that  right  by  some 
delict  ac  breach  of  duty  by  defendant  The 
complaint  shows  plaintiffs*  right  to  tbe  unob- 
structed use  and  enjoyment  of  Woodslde' 
plantation,  and  the  Invasion  of  that  right  by 
the  defendant.  In  flooding  said  plantation  by 
means  of  a  water  course.  Admitting  tbe  de- 
fendanta  right  to  qm  the  water  of  Mortk 


license,  or  prescription  anthortzlng  tbe  same. 
Tbe  case  presented  la  one  of  flooding  by 
means  of  a  water  course,  and  not  a  flooding 
tlirough  freshet,  tide  water,  or  surface  water. 
While  It  Is  true  that,  In  determining  a  de- 
murrer for  Insufficiency,  the  court  will  treat 
as  alleged  all  the  facts  of  which  the  court 
should  take  Judicial  notice,  as  the  facta  that 
the  tide  ebbs  and  flows,  and  the  general 
geographical  areas  subject  thereto,  still  we 
cannot  aasume.  as  one  of  such  facts,  that 
Rice  Hope  and  Woodslde  plantations  are  so 
subject,  and  argue  therefrom  that  the  flood- 
ing complained  of  was  due  to  the  action  of 
tide  water,  and  that  the  complaint  failed  to 
allege  any  duty  which  the  defendant  owed 
to  tbe  plaintiffs,  to  protect  their  land  there- 
from. The  judgment  of  the  circoit  court  Is 
afllnned. 


BBITI3H  &  AMERICAN  MORTO.  CO.,  Lim- 
ited. T.  BATES.   SAME  t.  PEAOOCK. 
SAMB  T.  ALL.  aAME 
T.  KNEPTON. 

(Snpreme  Omut  of  Sooth  CaxoUna.    Sept.  16, 
1900.) 

AFPEAZ^PINmNO  OP  FACTS— KXCEPTIOMS— 
NOTE— PLACE  OP  CONTRACT— USURY. 

1.  A  fiadlng  of  fact  cannot  be  rerersed  in  the 
abseoce  of  a  specific  exception  assigning  error 

therein. 

2.  A  note  and  a  mortgage  securing  tbe  same, 
written  in  New  York  and  made  payable  there, 
were  sent  to  South  Carolina  for  execution, 
^e  maker  of  the  pa  perm,  after  aigning  the 
same,  made  a  draft  for  the  amount  of  the  loan 
on  the  payee  of  such  papers,  in  New  York,  and 
the  same  was  cashed  ay  a  bank  in  South  Caro- 
lina. Tbe  papers  were  then  sent  to  New  York. 
Eeld,  that  a  nnding  that  the  papers  were  made 
in  the  state,  and  not  in  New  York,  was  proper. 

3.  Where  a  contract  Is  made  in  one  state,  to 
be  performed  la  another,  the  parties  may  stip- 
ulate in  good  faith  for  the  rate  of  interest  al- 
lowed In  either;  and  where  they  have  contract- 
ed with  reference  to  the  laws  of  one  state,  there 
being  no  eTidence  that  the?  intended  to  evade 
tbe  nsury  laws  of  the  ouier  state,  the  con- 
tract must  be  enforced,  where  It  Is  not  usuri- 
ous. 

Appeal  from  common  pleas  drcnlt  court  of 
Barnwell  county;  D.  A.  Towhsend,  Judge. 

Actions  by  tbe  British  &,  American  Mort- 
gage Onnpany,  limited,  against  James  W. 
Bates,  S.  U  Feacoclc,  W.  Kiley  AU.  and  L. 
P.  Knqtton,  respectively,  to  foreclose  four 
mortgages.  From  judgments  for  plaintiff, 
defendants  separately  appeal  Affirmed. 

B.  0.  Holman,  for  appellants.  T.  O.  Patter- 
Bon,  for  respondent 

JONES,  J.  These  four  actions  for  tbe  fore- 
closure of  four  several  mortgages  were  heard 
together.  One  of  tbe  defenses  made  was 
that  the  contract  was  made  in  New  York, 
and  payable  there,  and  was  void  for  usury 
under  the  laws  of  New  York,   Tbe  circuit 


the  law  of  either  state,  and  that  the  pre- 
ponderance of  the  evidence  was  that,  while 
the  notes  ,were  payable  lu  New  York,  that 
place  of  payment  was  merely  a  convenience; 
and  that  tbe  parties  contracted  with  direct 
reference  to'  the  laws  of  South  Carolina, 
The  appellants'  exceptions  impute  error  (1)  in 
holding  that  the  notes  and  mortgages  were 
made  In  South  Carolina,  and  in  not  holding 
that  they  were  made  in  New  York;  (2)  In 
holding  tiiat  tbe  parties  could  contract  In  ref- 
erence to  either  the  laws  of  New  York  or 
the  laws  of  South  Carolina;  (3)  substantially 
as  the  first;  (4)  in  decreeing  for  foreclosure, 
when  he  should  have  held  that  the  contracts 
were  governed  by  the  laws  of  New  York,  and 
so  void  for  usury. 

In  reference  to  the  first  exception:  One  of 
tiie  notes  given  by  defoidant  Bates  was  as 
follows:  •'Barnwell,  S.  C,  July  10,  1896. 
$140.00.  On  the  first  day  of  November,  iSOO, 
I  promise  to  pay  to  the  order  of  the  British 
and  American  Mortgage  Company,  Limited, 
one  hundred  and  forty  doUam  In  United 
States  gold  coin,  of  present  standard  of 
weight  and  fineness,  at  the  National  Bank  of 
the  BepubUc  of  New  York,  N.  Y,,  for  value 
received,  with  Interest  at  the  rate  of  eight 
per  cent,  per  annum  after  maturity.  The 
payment  of  this  note  and  Interest  Is  secured 
by  a  mortg^e,  which  is  recorded  In  the  pub- 
lic records  of  Barnwell  county.  In  the  state 
of  South  Carolina.  Witness  my  hand  and 
seal  J.  W.  Bates.  fL  S.]"  The  note  ap- 
pears on  Its  face  to  have  been  signed  at 
Barnwell,  S.  O.  Batee  was  a  resident  of 
Bamw^  county,  and  tbe  mor^ge.  which 
was  an  essentia]  part  of  tbe  contract  or 
transaction,  covered  lands  in  Barnwell  coun- 
ty. The  notes  and  mortgage,  while  vrritten 
In  New  York,  were  eeat  to  Patterson  &  Hol- 
man, in  Barnwell,  8.  C,  for  execution  by 
Bates,  and  were  actually  signed  and .  sealed 
by  Bates  In  Barnwell,  S.  0..  before  requisite 
witness^.  Tbe  "case"  does  not  show  tbe 
date  of  the  record  of  the  mortgage,  but  it  Is 
a  just  Inference  from  the  recital  In  the  note, 
to  which  plaintiffs  and  defradant  are  par- 
ties, that  tbe  mortgage  was  at  least  filed  for 
record  In  Barnwell  on  the  day  of  tbe  execu- 
tion of  the  papers.  It  appears  that,  on  the 
day  of  tbe  signing  of  said  papers  by  Bates  in 
Barnwell,  he  made  a  draft  upon  HofTman, 
in  New  York,  through  whom  the  loan  by 
plaintiff  was  negotiated,  for  the  amount  of 
tbe  loan,  and  that  this  draft  was  collected 
through  a  bank  In  the  nsnal  course  of  busi- 
ness. The  draft  was  cashed  by  a  bank  In 
Barnwell,  and  with  the  proceeds,  exciting 
a  small  amount.  Bates  on  the  same  day  dis- 
charged a  prior  Incumbrance  on  tbe  prop- 
erty. It  appears  that  tbe  papers  were  sent 
to  HoCTman,  In  New  York,  through  whom  the 
loan  was  negotiated  with  plaintiff,  along  with 
the  said  draft  for  the  amount  ot  the  mort- 
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gage  loan,  and  was  by  Hoflfman  turned  over 
to  plaintiff.  But  this  delivery  to  the  plain- 
tiff In  New  York  was  not  the  consummation 
of  the  execution.  The  execution  was  com- 
plete, BO  far  as  the  question  before  us  la 
concerned,  when  the  papers.  In  the  form  they 
now  hare,  were  mailed  In  South  earollna  for 
plaintiff,  pursuant  to  the  agreement  under 
wblcb  the  loa^  was  negotiated.  The  cir- 
cuit court  found,  as  matter  of  fact,  that  the 
parties  contracted  with  reference  to  the  laws 
of  South  Carolina.  This  finding  of  fact  can- 
not be  reversed  unless  (1)  there  be  a  specific 
exception  assigning  error  In  such  finding, 
and  (2)  after  such  exception  It  must  appear 
that  the  preponderance  of  the  evidence  Is 
against  such  finding.  No  exception  Is  made 
to  sucb  finding.  But,  If  there  had  been  an 
exception  thereto,  the  preponderance  of  the 
evidence  is  not  against  Buch  finding.  Where 
a  contract  Is  made  In  one  state,  to  be  per- 
formed in  another  state,  the  parties  may  In 
good  faltb  stipulate  for  the  rate  of  Interest 
allowed  In  either.  This  Is  the  law  as  settled 
In  this  state  (Tbomton  v.  Dean,  supra),  and 
In  other  jurisdictions  (Jackson  t.  Mortgage 
Co.  [Ga.]  15  S.  E.  812;  Dugan  v.  Lewis  [Tex. 
Sup.]  14  S.  W.  1024,  12  L.  R.  A.  93;  Scott  v. 
Perlee,  48  Am.  Rep.  421).  See,  also,  cases 
cited  in  note  to  Martin  v.  Johnson  (Oa.)  8  L. 
R.  A.  170  (8.  c.  10  S.  E.  1092).  The  parties 
having  the  right  to  so  contract,  and  bavins, 
as  matter  of  fact,  contracted  with  reference 
to  the  laws  of  this  state,  and  there  being  no 
evidence  that  the  parties  Intended  any  shift 
to  evade  the  nsory  lavra,  the  contract  most 
be  enforced  heie,  since  it  is  not  asmiona  nn- 
der  oar  laws.  The  Judgment  of  the  drcnlt 
court  is  affirmed. 


McDONAt.D  et  al.  t.  WOODWAKD. 

SAME  T.  STEWART  et  al. 

-(Supreme  Court  of  South  Oarolioa.    Sept.  18, 
1900.) 

UFa  S8TATBS— POWER  OF  LITB  TINANT— 
UORTOAOB. 
ThB  lite  tenant  has  no  power,  at  the  time 
of  the  conveyance  to  him,  to  so  morteage  the 
knd  for  the  purchase  price  as  to  bind  tne  Inter- 
«st  of  the  remainder-men,  who  are  in  no  way 
parties  to  such  mortgage. 

Appeals  from  common  pleas  circuit  court  of 
Fairfield  county;  George  W.  Gage,  Judge. 

Actions  by  Sallle  E.  McDonald  and  anothtf , 
as  remainder-men,  against  William  B.  Wood- 
ward, and  against  John  R.  Stewart,  executor 
of  Robert  McCarley,  deceased,  and  Thomas 
X,.  McCarley,  respectively,  to  recover  certain 
lands.  From  Judgments  for  plahitlffa,  de- 
fendants respectively  appeal.  Affirmed. 

Jas.  W.  Hanahan  and  J.  E.  McDonald,  for 
appellants.  A.  8.  &  W.  D.  Douglass,  for  re- 
spondents. .  • 

JONES,  J.  In  each  of  these  actions  the 
plalntltfs,  as  remainder-men,  after  the  death  of 
Om  life  tenant,  sne  the  defendant  as  grantee 


of  tte  life  tenant  for  recovery  of  the  Iw!  !^ 
scribed.   While  not  dispntli^  the  facts  iy- 
log  plalntlCTs'  title,  the  defendants  seek  r  j> 
fend  by  showing  that  at  the  ttane  of  tit  : 
veyance  to  the  Ufe  tenant  and  rwE2_.  - 
men  the  life  tenant  executed  &  bond  and  - 
gage  for  the  pnrchasc  money  on  said  L:  - 
that  said  mortgage  bound  the  Interest  C  : 
remainder-men;  tiiat  defendants,  after  ai 
title  from  the  life  tenant,  paid  said  m-r: . 
In  consideration  of  the  coaveyance  to  . 
under  the  agreement  that  tt  should  rti-. 
open  for  their  protection,  and  that  by  n.- . 
thereof  they  were  equitable  assignee  c'  -. 
mortgage,  entitled  to  be  subrogated  t 
rights  of  the  mortgagee,  and  that  sndi  - 
gage  should  be  foreclosed  for  theh  b^' 
The  facts,  In  the  concrete,  are  thus  stav !  . 
the  circuit  decree:   "One  Thomas  W.  L-^: 
was  the  common  source  of  title.  Be 
ed  by  deed  to  Mary  J.  Hemphill  Febnu.-: : 
1873.   Thereafter  Mary  J.  BemphOL  <n 
13th  of  February,  1879,  conre^d  by  i- 
92.4  acres  to  Robert  McCarley;  and  oa  - 
19th  of  February,  1879,   conveyed  by  > 
124%  acres  to  WlUIam  B.  Woodward.  Tut 
after  Mary  J.  HemphOI  died  December  ^ 
1S98,  leaving  her  survlvliig  the  idahitS'  : 
only  children  then  alive.    The  habend'-r. 
Brwln'a  deed  to  Hemphill   ia:    To  w 
•   •    •   unto  the  said  Mary  J.  Hempb  .. . 
and  during  the  term  of  her  n^tonl  life  ^ 
after  her  death  to  soeh  of  ber  tuse  b  • 
may  leave  Urtaig  at  tlie  time  at  hes  4-.' 
child  of  a  deceased  diUd.  If  any,  to  air 
■hare  to  which  their  parent  would  ban  v- 
entitled  if  living;  and  to  tbelr  heirs  tv 
slgna,  forever.'  The  eonaldentloB  of  tbe  c-^ 
Is  expressed  to  be  *two  thousand  Bve  i~ 
dred  dollars  by  securltiea  glvoi  and  s  ~ 
paid  me  by  Mary  J.  UempbUL    •  • 
the  same  day  tlie  deed  bom  Enrin  ts  H-' 
fall!  was  executed,  HonphlU  execoted  u>  i. 
win  hex  bond  for  the  pmal  ram  of 
conditioned  to  pay  the  Jnst  sum  ai 
therewith,  and  to  secure  the  paymem  t'T' ' 
a  mortgage  on  the  premises  tbe  nnie  dt;  - 
veyed.   It  does  not  ^preaaly  appear  eitkr: ' 
the  bond  or  mortgage  that  they  were  u 
to  secure  payment  of  the  pnrduav  c  :- 
but  that  fact  Is  not  serioualy  cimtestrd. 
I  find  that  such  wu  the  Ikct.   Tbe  wacc. 
empl^  apt  language  to  eonvey  tiic  fee  c  I: 
win,  wlOi  dause  of  defeasance.   It  b  r*-' 
to  add,  the  deed,  bmd,  and  morime  ^ 
prepared  in  the  office  of  James  H.  lUua  F- 
Thomas  W.  Brwln  hypothecated  tbeboad' 
mortgage  with  the  National  Bank  of  C  - - 
to  secure  the  paymoit  of  his  own  note  ri 
bank  for  money  borrowed.   The  beak 
for  Its  money,  and  Robert  McCaitey  aaJ  ' 
Ham  B.  Woodward  undertook  to  pay.  tx. 
pay,  tbe  bank  the  amount  of  the  Ervia : 
Thereabouts,  on  February  13,  1879,  fci 
and  on  February  18. 1879,  for  9090.  r^.: 
ly.  they  bad  porchaaed  two  parcels  - 
from  Mary  J.  HempbUl.  The  pnrdiase  =  - 
ey  therefor  was  to  be  paid  and  was  pi- 
tbe  Erwln  note,  and  oa  tlie  collateral  '-•  • 
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liam  B.  Woodward  for  an  amendment  of  the 
pleadings  and  fuller  testimony  thereon.  We 
agree  fully  witb  tbe  circuit  court  that  the  life 
tenaat  had  no  power  to  so  mortgage  the  land 
as  to  hind  the  remainder-men,  who  were  not 
In  any  way  parties  to  such  mortgage.  It  la 
therefore  Immaterial  bow  may  be  decided  the 
Issue  of  fact  whether  It  was  the  Intention  or 
agreement  of  parties  to  leave  open  for  the 
beoeBt  of  defendants.  The  circuit  court  was 
quite  correct  in  saying:  "Admitting  that  tbe 
lien  of  the  mortgage  was  preserred  intact  Sot 
the  benefit  of  AlcCarlej  and  Woodward,  it 
could  not  surrive  the  body  which  It  held,  to 
wit,  the  life  estate  of  Mary  Hemphill.  That 
estate  terminated  at  tbe  death  of  Mary  Hemp- 
bill  in  December,  1898,  and  wltb  It  ended  tbe 
Incumbering  mortgage.  There  is,  therefore, 
BO  opportonl^  to  apply  the  equitable  doctrine 
of  assignment  and  subrogation."  The  case  of 
Robinson  v.  Lowery,  fi2  S.  0.  461,  80  S.  S). 
487,  is  much  like  this  case  In  principle.  The 
Judgment  of  the  elrcnlt  court  in  each  case  I> 
affirmed. 

CHB8TBRFIBLD  ft  K.  R.  00.  T.  JOHNSON. 

(Supreme  0»nrt  of  Senth  Oud^.  SepL  17, 
1900.) 

BMINBNT  DOHAIN-GONBTRUCnOH  Or  HAZL- 
R0AD-C0HFBN8ATI0N— APPSAL. 

Under  Rev.  St.  {  1747,  relating  to  the  con- 
demcatioD  of  lands  for  a  railroad,  providing 
that  from  the  verdict  of  the  jury  asseesing 
compensation  either  party  may  appeal  to  the 
circuit  court,  giving  the  opposite  party  15  dayt^ 
notice  of  such  fntendpa  appeal,  with  the 
srounds  thereof,  and,  if  the  court  shall  be  sat- 
isfied of  the  reasonable  sufficiency  of  the 
grounds,  an  issue  shall  be  ordered,  and  the 
question  of  compensatioD  shall  be  submitted 
to  a  jury,  an  order  of  the  circuit  court  grint- 
ing  an  appeal  from  an  assessment  of  compen- 
sation, and  ordering  an  issue  to  be  tried  by  a 
jury,  which  recites  that  the  court  was  satis- 
fied of  the  reasonable  sufficiency  of  the  grounds 
of  app«Ui  cannot  be  reviewed  by  the  supreme 
court,  dnce  it  cannot  say  that  the  drcuit  court 
was  not  satisfied  of  the  reasonable  anfficiency 
of  the  grounds. 

Appeal  from  common  pleas  circuit  court 
of  Kershaw  county;  W.  O.  Benet  Judge. 

Proceedings  by  tbe  Chesterfleld  &  Ker- 
shaw Railroad  Company  against  J.  H.  John- 
Bon  to  condemn  land  for  a  railroad.  From 
an  order  of  the  circuit  court  granting  an  ap- 
peal from  the  verdict  of  a  jury  Impaneled 
by  the  clerk  to  assess  compensation,  and  or- 
dering the  Issue  of  compensation  to  be  sub- 
mitted to  a  Jury,  plaintiff  appeals.  Affirmed. 

W.  M.  Shannon,  for  aroeUant  W.  D. 
Trantham,  for  respondent 

McIVER,  G.  jr.  This  railroad  company,  de- 
airing  to  obtain,  for  tbe  constmctlou  of  Its 
roai},  a  right  of  way  through  the  lands  of 
tbe  defendant,  Johnson,  situate  In  Kershaw 


ute.  From  the  verdict  of  the  jury  impaneled 
by  the  clerk,  finding  the  proper  compensation 
to  be  $100,  the  defendant.  Johnson,  gave  no- 
tice of  ap];>eal  to  tbe  circuit  court,  accom- 
panied wltb  the  grounds  thereof.  That  ap- 
peal was  heard  by  bis  honor.  Judge  Benet, 
residing  at  the  Februai?  term,  1900,  of  tbe 
court  of  common  pleas  for  Kerahaw  county, 
who  granted  an  order,  reciting  tbat  "it  ap- 
pearing to  the  court  the  grounds  are  reason- 
ably sufflclent."  and  ordered  an  issue  to  be 
framed  and  submitted  to  a  jury  to  deter- 
mine the  amount  of  compensation,  to  which 
appellant  was  entitled.  From  this  order  the 
Chesterfield  4c  Kershaw  Railroad  Company 
appeals  to  this  court  on  the  following 
grounds:  "(1)  Tbat  bis  honor  erred  In  hold- 
ing that  the  grounds  of  siveal  were  reason- 
ably snfflclent  to  sustain  tbe  appeal;  (2)  that 
hie  honor  erred  In  fraiBiag  an  issue  and  sob* 
mltting  It  to  a  Jury  en  tbe  ■faowlnff  made 
by  the  anwUant" 

This  is  a  statutory  prooeedlng  provided 
for  by  Bev.  St  »  174^-1747,  both  Indiulve, 
and  the  question  presented  by  thia  appeal 
must  be  determined  by  the  proTlalons  of  tbe 
statute.  These  sections,  after  making  pro- 
vMona  for  tbe  initiatory  steps  to  be  tsken 
where  a  corporatioa  desired  to  obtain  a 
right  of  way  over  the  lands  of  another  for 
the  constructloa  of  a  nilroad,  whereby. 
Amang  otber  tblngs,  it  Is  provided  that  tlie 
clerk  of  the  court  shall  Impanel  a  jury  to 
determine.  In  the  first  instances  the  amount 
of  compensation  wblcb  shall  be  made  to  the 
landowner,  and  render  tb^r  verdict  In  writ- 
ing for  the  sanu^  proceed,  In  section .  1747, 
to  declare  as  foUovrs:  "From  the  verd'lct  so 
rendered  it  shall  be  tbe  right  ot  either  party 
to  appeal  to  the  first  term  of  the  drcntt  court 
next  ensuing  la  the  county,  glvlnff  to  tbe 
opposite  party  fifteen  days*  notloe  of  sndi 
Intended  appeal,  witb  the  gronnda  thereof; 
and  upon  the  bearing  of  sncb  anteal,  if  the 
court  shall  be  satisfied  of  the  reasonable 
sufficiency  of  the  pounds,  an  Issue  shall  be 
ordered,  In  which  the  appeUant  shall  be  the 
actor,  and  the  qnestlon  of  compensation  shall 
be  thereupon  submitted  to  a  Jury  in  opn 
court,"  etc  From  this  language  It  will  be 
seen  that  at  least  two  conditions  must  be 
complied  with  by  tbe  person  desiring  to 
make  such  an  appeal:  (1)  He  must  give  15 
days'  notice  of  such  Intended  appeaL  (2) 
That  such  notice  must  be  accompanied  with 
the  grounds  thereof.  But  there  is  but  one 
condition  upon  which  the  appeal  shall  be 
granted,  and  an  Issue  shall  be  ordered  for 
trial  by  a  jury  in  open  court  and  that  Is 
tbat  the  court  to  which  the  appeal  Is  taken 
"shall  be  satisfied  of  tbe  reasonable  suffi- 
ciency of  the  gronnds."  Now  In  this  case  no 
question  Is  raised  as  to  the  fact  that  the 
respondent  herein  complied  with  both  of  the 
conditions  required  for  taking  the  appeal,  by 


I 


to  be  tried  by  a  Jury  In  open  court,  has  been 
complied  wttb.  That  requirement,  as  we 
have  seen,  is  that  the  court  shall  be  satis- 
fled  of  the  reasonable  sufficiency  of  the 
grounds  of  appeal;  and,  as  It  Is  distinctly 
recited  In  the  order  appealed  from  that  the 
court  was  satlsaed  of  the  reasonable  suffi- 
ciency of  the  grounds  of  appeal,  we  do  not 
see  by  what  authority  this  court  can  question 
BQch  a  declaration  of  the  circuit  court  Tliat 
court,  speaking  through  Its  presiding  officer 
(Judge  Benet),  had  declared  that  the  court 
was  satlsQed  that  '*tbe  grounds  are  reason- 
ably sufficient."  and  we  do  not  see  how  this 
court  can  undertake  to  say  that  the  court 
to  which  the  appeal  was  taken  was  not  sat- 
isfied of  the  reasonable  sufficiency  of  the 
grounds.  It  wlU  be  observed  that  the  per- 
son who  desires  to  appeal  to  the  circuit  court 
from  the  verdict  of  a  jury  impaneled  by  the 
clerk.  In  a  case  like  this,  and  thus  to  obtain 
a  trial  by  a  Jury,  In  open  court,  of  an  issue 
as  to  the  amount  of  compensation  to  be  al- 
lowed. Is  not  required  by  the  statute  to  sat- 
isfy this  court  that  bis  grounds  of  appeal  are 
reaaonably  snffldent,  but  the  only  requlre- 
metkt  IB  that  be  shall  satisfy  the  circuit  court 
(tf  the  reasonable  snffldency  of  the  grounds: 
and  when  that  to  done,  as  In  tbto  case^  the 
statute  makes  It  the  duty  of  the  drcnit  court 
to  order  the  issue  to  be  tried  by  a  Jvay  In 
open  court,  "whose  verdict  shall  be  final  and 
conclusive  unless  a  new  trial  shall  be  ordered 
by  the  supreme  court"  See  section  1747, 
Bev.  St  Indeed,  we  may  say  (thoufllh  the 
point  has  not  been  raided  In  this  case,  and 
ther^ore  to  not  pnverly  before  us  for  deel- 
tion)  that  It  Is  at  least  doubtful  whether,  un- 
der the  provlalons  of  section  20,  art  0,  of 
the  present  conatltntlon,  a  powm  wbo  baa 
taken  an  BKteal  to  the  circuit  court  In  the 
manner  prescribed  1^  the  statute.  In  a  case 
like  tUS)  can  be  denied  the  right  to  have  the 
Issue  of  the  amount  of  compnisatlon  which 
should  be  allowed  him  tried  "by  a  Jury  of 
twelve  men.  In  a  court  of  record,  as  shall  be 
prescribed  by  law."  The  ease  of  Atlantic 
OoasMJne  B.  Co.  v.  South-Bound  B.  Co.,  35 
S.  B.  653  (to  be  reported  In  67  8.  (3.  817), 
cited  and  relied  upon  by  the  counsel  for  ap- 
pellant herdn,  dllDFers  materially  from  the 
present  case.  In  that  case  the  appellant  fail- 
ed to  comply  with  one  of  the  conditions  re* 
qnlred  by  the  statute  for  taking  the  aKwal. 
by  falling  to  serve  any  grounds  for  the  ap- 
peal proposed  to  be  taken  from  the  verdict 
of  the  Jury  Impaneled  by  the  clerk;  and 
therefore  that  appeal  never  was  properly  be- 
fore the  circuit  court  and  hence  the  circuit 
Judge  had  no  authority  to  grant  the  order 
appealed  from.  Here,  however,  both  of  the 
conditions  required  by  the  statute  were  com- 
plied with,  and  the  aiq>eal  was  properly  be- 
fore the  circuit  court.  The  case  above  re- 


GABLINGTON  et  al.  v.  FLETCHER  et  aL 

(Supreme  Court  of  Georgia.  Aug.  8,  1900.) 

RES  JUDICATA-^UDQHBNT  IN  CLAIM  CASK- 
ANSWER. 

1.  Judgments  are  conclu^Te  betweeo  parties 
and  their  privies  as  to  all  matters  put  io  issa^. 
or  which  uoder  the  rules  of  law  might  have 
been  put  In  issoe.  In  the  cause  wherein  the 
Judgment  was  rendered.   CSt.  C^>de,  {  3742. 

2.  As  a  porchaser  at  sheriff's  sale  is  the  priry 
of  the  plaintiff  in  execution,  a  judgment  in  a 
claim  case  wherein  the  property  has  been  found 
sabject  to  the  execution  fevlea  thereon  estops 
the  claimant  from  setting  up  title  to  the  same 
in  an  action  snbseqaentty  brought  against  him 
for  its  recovery  by  one  who  pnrcbased  it  at 
sheriff's  sale  under  the  execution.  OMnsLlian 
V.  Johnston.  33  S.  E.  847,  106  Oa.  235.  and 
cases  cited. 

3.  In  such  an  action  it  was  not  emtneona  to 
strike,  on  demurrer,  an  answer  filed  by  the  d^ 
fendant,  in  the  nature  of  a  cross  petition,  set- 
ting forth  matters  which,  even  if  they  erer 
had  any  merit,  shoald  have  been  pat  in  issue 
by  him  in  the  trial  of  the  case  wherein  he  was 
claimant  of  the  property. 

4.  As,  for  the  reasons  above  Indicated,  the 
answer  filed  by  the  defendant  was  withont 
merit  and  was  therefore  righUy  stricken,  the 
defendant  has  no  reason  to  complain  of  the 
overruling  of  a  motion  made  Iqr  aim  to 
tinue  the  case. 

(Syllabus  by  the  Court) 

Error  from  superior  court  Henry  county; 
John  G.  Hart,  Judge. 

Action  between  J.  L.  Garllngton  and  oth- 
ers and  B.  M.  Fletcher  and  others.  From 
the  Judgment,  Garllngton  and  others  bring 
error.  Affirmed. 

John  A.  Wimpy,  tor  plaintiffs  In  error.  Jaa 
S.  Boynton  and  B.     Bemer.  tor  defendanu 

In  error. 

FEB  CUBIAM.   Judgment  affirmed. 


SAMUEL   BENEDICT!  MEMORIAL 
SCHOOL  et  al.  v.  BRADFORD. 
BRADFORD  v.  SAMUEL  BENEDICT 
MEMORIAL  SCHOOL  et  sL 

(Supreme  Ourt  of  Geor^a.  Aug.  8,  1900.) 

PUBLIC  SCHOOLS— BXERGISBS-^UNXSHMBNT 
OP  PUPIL. 

1.  The  authorities  of  a  public  school  have 
full  power  to  make  it  a  part  of  the  school 
course  to  write  compositions,  and  enter  into  de- 
bates, and  to  prescribe  that  all  pupils  shall 
participate  therein. 

2.  Whether  a  particular  sabject  given  by 
such  authorities  for  composition  or  debate  fs 
salted  to  the  age  and  advancement  of  the  pnpQ 
is  a  question  for  determination  by  such  author- 
ities, and  not  by  the  courts.  See,  Id  this  cob- 
nection.  Board  v.  Purse,  28  &  B.  ^  101  Gt. 
422,  and  cases  cited. 

3.  Where  a  pupil,  who  has  been  instructed  to 
prepare  a  paper  on  such  a  subject  does  not  do 
BO,  bot  reads  a  paper  prepared  by  her  tathec. 
and  containing  expressions  which  are  Improper, 
and  disrespectful  to  the  teadier,  the  offeifte  is 
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wotold;  and,  oltboagh  the  school  authorities 

i.'.iar  excuse  and  condone  the  preparation  the 
..  atfaer  of  the  paper  actually  read,  and  also  fla 
^eading  by  the  pupil,  the  latter  may  still  be 
Bi'nnished  for  her  failure  to  herself  prepare  a 
<aper  in  compliance  with  Instractions.   (a)  If 
he  puQishmeDt  imposed  be  the  preparation  of 
.  paper  on  the  same  subject  at  a  later  date, 
-  nd  the  pu^ll  refuse  to  prepare  it,  aach  papU 
aay  be  diBciplined  by  expultiottt  or  sospeiiaioii, 
r  other  proper  pnnishmeDt. 
tSyllabas  by  the  Court.) 

Enor  trmn  supeilor  court,  Polk  conn^; 
3.  O.  Janes,  Judge. 

Actkm  by  WilUam  Bradford  against  the 
amnel  Benedict  Memorial  School  and  otben. 
Yom  the  Judgment,  defendants  brhig  error, 
nd  pififiMff  assigns  cross  error.  Jodgmeot 
a  main  bill  of  exceptions  roTmed,  and  cross 
HI  afflnned. 

Blance.  Irwin  &  Wright,  for  plaintiff  In 
rror.   Sanders  &  Davis,  for  defendants  In 

rror. 

PER  CURIAM.  JndgmMt  on  main  bill  of 
xceptlons  reversed;  on  cross  bill  aflirmed. 


NORWOOD  v.  STATES. 
(Supreme  Court  of  Georgia.  Aug.  8,  1900.) 

APPBAL— RSVIBW 

There  was  no  error  of  law,  and  the  evidence 

.-arranted  the  verdict. 
(Syllabus  by  the  Court.) 

£rror  from  city  conrt  of  Dawson;  James 
i.  Parks,  Judge. 

Henry  Norwood  was  convicted  of  crime, 
nd  brings  error.  Affirmed. 

Vrank  Ei.  Parks,  for  plaintiff  In  error.  M. 
.  Teomans,  for  the  State. 

PUB  OCBIAM.  Judgment  affirmed. 


ZIPPERER  V.  ZIPPmBB. 

<SapreiDe  Court  of  Georgia.  Aug.  8,  1800.) 

NSW  TRUJU-OONTLICTIHa  BVIDBNCB- 
AFPEAU 

The  grant  of  the  new  trial  in  this  case  being 
tie  first,  and  the  verdict  not  having  been*  de- 
landed  by  the  evidence,  which  was  conflictiDgf 
tie  Judgment  must  be  affirmed. 
(Syllabus  by  the  Coort.) 

Error  from  superior  court,  Effingham  coun- 
y;  Fan!  E.  Seabrook,  Judge.  . 

Action  between  J.  O.  Zlpperer  and  H.  P. 
Sfpperer.  From  an  order  granting  a  new 
rial,  J.  C.  Zlpperer  brings  error.  Affirmed. 

D.  H.  Clark,  for  plaintiff  In  error.  A.  C. 
V  right,  for  defendant  In  error. 

FEB  OUBIAM.  Judgmmt  affirmed. 


MOORE  V.  HENDRY. 
<Snpreme  Otnrt  of  Georgia.  Aug.  8,  1900.) 

BXBHPnONS— LABOR. 

1.  ^e  record  disclosing  that  the  sum  due  by 
be  garnishee  to  the  defendant  was  not  for 


daily,  weekly,  or  monthly  "wages,"  but  for  la- 
bor performed  under  a  contract  by  the  terms 
of  which  his  compensation  was  measured  by 
the  amount  of  work  done,  the  jury  correctly 
found  that  the  sum  thus  due  was  not  exempt 
from  the  process  of  garnishment;  and  this  li 
Bo  although  it  appeared  that  payments  were 
made  to  toe  defendant  at  the  end  of  each  pe- 
riod  of  four  weeka. 

2.  It  follows  that  the  snperlw  court  did  not 
err  in  overraling  the  certiorari. 

(SyUabus  by  the  Court.) 

Error  from  superior  court.  Liberty  county; 
Paul  E.  Seabrook,  Judge. 

Certiorari  by  Perry  Moore  against  T.  B. 
Hendry.  Fn»n  a  jndgmrat  overruling  the 
same,  plalntlfl  briiu;s  error.  Affirmed. 

Ben  A.  Way,  for  plaintiff  in  «ror.  W.  G. 
Wamell,  for  defendant  Ih  error. 

PER  CURIAM.  Judgment  affirmed. 


SEABOARD  &  B.  R.  CO.  et  aL  v.  SPENCER. 

CBupreme  Court  of  Georgia.  Aug.  8,  1900.) 
RAILROADS— ACCIDENT. 
The  evidence  showing  that  the  plaintiff's  In- 
juries resulted  from  a  pure  accident,  and  not 
from  any  act  of  negligence  chargeable  to  the 
defendants,  the  rerdfct  in  his  faror  cannot  he 
lawfully  upheld,  and  the  court  erred  in  not 
setting  It  aside. 

(Sf  Ilabns  by  the  Court.) 

Error  from  city  conrt  of  Blberton;  P.  P. 
Proffltt,  Judge. 

Action  by  Lessle  Spencer  against  the  Sea- 
board &  Roanoke  Railroad  Company  and  oth- 
ers. Judgment  for  plaintiff.  Defendants 
bring  error.  Reversed.  . 

Brwin  &  Brown  and  H.  J.  Brewer,  for 
plalntlfl!s  in  error.  Hoke  Smltb.  H.  a  Peo- 
ples, and  Asbury  G.  McCurry,  for  defendant 
In  errw. 

PEB  CUBIAM.  Judgment  reversed. 


MATOB,  BTa,  OF  WASHINGTON  v.  CAI^ 
HOUN. 

(Supreme  Ooart  of  Georgia.  Aug.  8,  1900.) 

TRIAIr-^STRUCTIONS-CONTRIBnTORT 
NBGUOBNGB. 

The  evidoice  in  this  ease  was  not  such  as 
to  demand,  in  the  absence  of  a  ipedal  reqnmt 
therefor,  a  charge  upon  the  law  of  contributory 
negligence,  audit  was  sufficient  to  support  the 

verdict. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Wilkes  county; 
8.  Reese,  Judge.  ' 

Action  by  J.  F.  Oalhonn  against  the  mayor 
and  council  of  Washington.  Judgment  for 
plaintiff.  Defendant  brings  error.  Affirm- 
ed. 

Wm.  Wynne  and  S.  B.  Hardnnan,  tor 
plaintiff  In  error.  Oolley  A  Sims,  for  de- 
f  enduit  In  emm. 

PER  CXTBIAM.   Judgment  affirmed. 
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(BDpreme  tjonn  or  ueorgia.   Aug.  o,  ivw.) 
APPBAL—REVIBW. 

There  was  no  error  id  any  of  the  mling* 
complained  of,  and  the  judgment  excepted  to 
was  maoifestly  right 
(Syllabos  by  the  Court) 

Error  from  auperior  court,  Wilkes  county; 
S.  Reese,  Judge. 

Action  between  the  Washington  Exchange 
Bank  and  the  Bock  Hill  Buggy  Oompany 
and  others.  Judgment  for  plaintiff,  and  de- 
fendants bring  error.  Affirmed, 

Wm.  Wynne  and  8.  H.  Hardeman,  for 
plaintiffs  In  error.  Coliey  &  Sims  and  H. 
McWtaorter,  for  defendant  In  error. 

PSB  ODBIAM.   Judgment  afflrmed* 


STATE  T.  BALLADBL 
(Supreme  Ooart  of  Georgia.   Aug.  7,  1000.) 
MXECUTION— AFFIDAVIT  OF  ILLEGALITY— DIS- 
MISSAL. 

1.  A  defendant  in  execution  cannot  file  an  af- 
fidavit of  Illegality  until  the  execution  has 
been  levied  upon  his  property.  Consequently, 
where  an  execution  afcainst  an  individual  baa 
been  levied  upon  property  of  a  corporation,  and 
the  defendant  interposes  an  affidavit  of  illegal- 
ity,  upon  the  ground  that  the  execution  Is  pro- 
ceeding Ulegany  against  the  property  of  such 
conioration,  the  court  to  which  the  execution 
and  affldavit  of  Illegality  are  returned  has  nc 
Jorisdiction  to  try  the  issue  thus  sought  to  be 
made,  and  for  this  reason  the  affidavit  of  Ille- 
gality should  be  dismissed. 

2.  An  affidavit  of  illegality  Is  a  remedy  which 
lies  only  in  favor  of  a  defendant  in  execution, 
and,  if  filed  by  one  who  is  not  a  defendant  the 
court  to  which  the  Issue  thus  souKht  to  be  made 
is  returned,  being  without  jurisdiction  to  try 
it,  should  dismiss  the  affidavit  of  iliegality. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Mcintosh  coun- 
ty; Paul  E.  Seabrook.  Judge. 

Levy  of  execution  by  the  state  on  a  tax 
Judgment  against  F.  T.  Sallade,  agent  for  the 
L.  B.  Price  Company.  Defendant,  as  such 
agent,  filed  an  affidavit  of  Illegality.  Judg- 
ment for  claimant  The  state  brings  error. 
Reversed. 

J.  M.  T^reU,  Att7.  Gen.,  and  UTlngston 
Kenan,  for  the  State.   G.  L.  LiTingston,  for 

defendant  in  error. 

FISH,  J.  The  tax  collector  of  Mcintosh 
county  Issued  an  execution  against  "F.  T. 
Ballade,  .j^gent  for  the  L.  B.  Price  Company," 
for  the  sum  of  |100,  alleged  In  the  execution 
to  be  "due  for  special  state  tax  for  peddling 
cloclES  In"  that  county  "for  the  year  1890." 
The  sheriff  of  the  county  levied  this  execution 
upon  certain  personal  property  "as  the  proper- 
ty of  P.  T.  Sallade.  agent  of  L.  B.  Price  Co.," 
whereupon  F.  T.  Sallade,  agent  for  the  L.  B. 
Price  Mercantile  Company,  of  Kansas  City, 
Mo.,  "filed  an  affidavit  of  Illegality,  In  which 
be  alleged  that  the  execatlon  was"  proceedli^ 


of  Mcintosh  county.  The  case  went  to  trial 
upon  an  admitted  state  of  facts,  and  "upon 
oral  motion  of  counsel  for  defendiant  In  fi.  Cs. 
the  court  directed  the  •  •  •  Jory  to  re- 
.turn  a  verdict  for  the  defendant  in  fi.  fa.,  sus- 
taining the  lll^allty  and  dismissing  the  levy 
made  under  said  execution,"  and  tlie  Jury  re- 
turned a  verdict  accordingly.  The  state  ex- 
cepted, pendente  lite,  to  the  direction  of  the 
rerdlct  and  snbaequently  made  a  motion  toi 
a  new  trial,  which  was  oretnded,  wb«enpaB 
It  broi^ht  the  case  to  this  court  for  rerlew. 

We  think  that  the  comt  ored  in  dlreetti^ 
a  verdict  for  the  defendant  In  execntloii. 
The  execution  was  not  against  the  L.  B.  Price 
Company,  but  It  was  against  Sallade  In  his 
Individual  capacity.  The  words,  "As«it  for 
the  L.  B.  Price  Company,'*  which  followed 
Ballade's  name  in  the  fl.  fa.,  were  merely  de- 
scriptio  personre.    The  same  be  nid 

with  reference  both  to  the  levy  and  the  affida- 
vit of  Illegality,  If  we  take  them  as  they  are 
set  forth  by  copies  In  the  record.  From  the 
copies  of  the  levy  and  the  affidavit  of  Illegali- 
ty It  appears  that  the  goods  were  *VTted  on 
as  the  property  of  V.  T.  Sallade,  agent  of  L. 
B.  Price  Co.";  and  Sallade,  who  made  the 
affldavit  of  Illegality,  did  not  swear  that  he 
was  the  agent  of  the  L.  B.  Price  Company, 
but  was  merely  described  as  such  In  the  affi- 
davit McDnffle  T.  Irvine,  91  Ga.  T48,  17  8. 
Bt.  1028;  Ice  Co.  t.  Blnthenthal,  101  Ga.  Ml. 
28  B.  B.  1003;  Mniric  House  Wynn.  107  Ga. 
402,  88  8.  XL  415.  In  the  agreed  statement  of 
facts,  however,  It  was  admitted  that  the  exe- 
cution waa  levied  upon  certain  goods  **ln  the 
p(»setBlon  of  7.  T.  Ballade,  as  the  property 
of  the  L.  B.  Price  Mnrantile  Co.."  and  -that 
an  affldavit  of  Illegality  waa  filed  by  F.  T. 
Sallade  as  agent  of  Price  Co.,  upon  the 
grounds  therein  stated."  Ckmalderlng  the  case 
as  made  tiie  execntlon,  the  levy,  and  the 
affldavit  of  illegality,  copies  of  which  appear 
In  the  record,  we  have  a  defendant  In  execn- 
tion  filing  an  affldavit  of  Illegality  upon  the 
ground  that  the  fi.  fa.  la  wru^cfiilly  proceed- 
ing against  the  property  of  another  party. 
The  remedy  by  affidavit  of  fltegaltty  against 
an  execution  which  has  been  lasoed  illegally, 
or  w^ich  Is  proceeding  illegally,  la  pnrdy 
statutory,  and.  except  to  the  extent  that  the 
statute  provides,  there  la  no  such  nmedy. 
We  think  It  Is  clear  from  the  statute  that  a 
defendant  In  execution  can  only  file  an  affida- 
vit of  Illegality  wben  bla  property  baa  bees 
levied  upon.  Civ,  Code,  }  4736.  He  cannot 
Inten^oae  such  an  affidavit  when  the  oecu- 
tlon  haa  been  levied  upon  the  property  ot 
some  one  else,  and  when.  In  such  a  case,  be 
does  so,  the  court  has  no  Jurisdiction  to  try 
the  Issue  which  he  seeks  to  mete.  The  court 
has  ]url8dk;tion  only  to  try  a.  case  whldi  the 
statute  autbortees  a  defendant  In  execntlon  te 
make,  and  the  statute  doea  not  authorise  a 
defendant  to  malm  such  a  cask 


men  I,  ine  exectrtioD  vas  against  Sallaae,  ana 
not  against  the  Price  Company.  So  then  Sal- 
lade,  aa  agent  of  the  Price  Companj,  made 
an  affidavit,  the  effect  of  which,  when  coti- 
Bfdered  In  connection  with  the  exe<nition,  was 
that  an  execution  against  himself  had  been 
levied  npon.  and  was  proceeding  Illegally 
agalnflt,  the  goods  of  the  Price  Oompany. 
The  Price  Company,  not  being  the  defendant 
In  execution,  could  not  Interpose  an  affidavit 
of  Illegality  to  the  levy  of  the  fi.  fa,  "An 
affidavit  of  Illegality  Is  a  remedy  which  lies 
only  In  favor  of  defendants  In  execution,  and. 
If  filed  by  persons  who  are  not  defendants. 
It  will  be  dismissed."  Artope  v.  Barker,  72 
Ga.  186;  Clinch  v.  Ferril,  48  Ga.  36o;  Civ. 
Code,  i  4736.  So,  whether  we  view  the  case 
as  made  by  the  execution,  the  levy,  and  the 
affidavit  of  Illegality,  or  as  made  by  the 
agreed  statement  of  facta,  we  reach  the  same 
resnlt,  viz.  that  the  court  had  no  Jurisdiction 
to  try  the  case  made,  and  for  this  reason 
should  have  dismissed  the  affidavit  of  Illegali- 
ty. It  does  not  appear  that  any  motion  was 
made  to  dismiss  the  affidavit  of  Illegality  for 
the  want  of  jurisdiction.  "Consent  of  par- 
ties, however,  cannot  give  a  court  Jurisdiction 
of  a  subject-matter  when  it  has  none  by 
law;  and  when  this  court  discovers  from  the 
record  that  a  Judgment  has  been  rendered  by 
a  conrt  having  no  Jurisdiction  of  the  subject- 
UMtter,  and  the  case  Is  brought  here  for  re- 
view  npon  verit  of  error,  this  court  will,  of  Its 
*  -own  motion,  reverse  the  Judgment."  Smith 
T.  Ferrarlo,  lOS  Ga.  53,  64,  31  S.  B.  38.  Judg- 
ment reversed.  AH  tibe  Jnstlces  conenrrbiK. 


GORDON  V.  BASTERLING  et  al. 
^preme  Court  Of  Georgia.   Aug.  7.  1900.) 
PLKADINO—AHBHSHBNT— NONSUIT. 

1.  There  was  no  error  in  refoslag  to  allow 
the  amendment  offered  to  the  original  petition. 

2.  The  evidence  intrudaced  b;  the  plaintiff 
faUed  to  show  any  right  to  the  relief  for  which 
she  prayed,  lliere  was,  therefore,  no  error  In 
granting  a  nonaolt. 

(Syllabos  by  tiie  Court.) 

Error  from  superior  court,  Tattnall  county; 
B.  D.  Evans,  Judge. 

Action  by  Mary  S.  Gordon  against  J.  J. 
Easterllng  and  others.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.  Affirmed. 

W.  T.  Burkhalter,  for  plaintiff  In  error.  P. 
W.  Williams  and  Jaa.  K.  Hines,  for  defend- 
ants in  error. 

PBR  CURIAM.  Jndgment  affirmed. 


V 

SHBAROnSB  V.  WOLPBl 
(Supreme  Oonrt  of  Georgia.  Aug.  7,  1900.) 
JUSTICE  OF  THB  PBAGB-^OOUSNT. 
Where,  In  a  suit  In  a  Justice's  court,  the 
■  snmiaons  names  only  a  certain  man  as  defend- 


pleaded, 
(^llabus  by  the  Conrt.) 

Error  from  superior  court,  Effingham  comi- 
ty; Paul  E.  Seabicolf,  Judge. 

Action  by  A.  J.  Shearouse  against  0.  0. 
Wolfe.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

D.  H.  Clark,  for  plaintiff  in  ern».  A.  a 
Wright,  for  defendant  In  ermr. 

PER  CURIAM.  Jui^ment  affirmed.  - 


OHIPMAN  V.  CORNWELL. 

(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 

DISMISSAL-EFFECT— PLEADING— AMEND- 
MENT—BILL  or  BXCEPTI0N8. 

1.  When  the  court  passM  an  order  sustaining 
a  motion  to  dismiss  a  case  on  the  ground  that 

the  petition  does  not  set  forth  a  cause  of  ac- 
tion, and  in  such  order  allows  the  plaintiff  a 
specified  number  of  days  within  which  to  amend 
Ms  petition,  the  effect  of  the  order  is  to  take 
the  case  out  of  court,  and  finally  dispose  of  the 
same,  unless  a  proper  amendment  Is  filed  within 
the  time  named  in  the  crder. 

2.  If  such  amendment  Is  not  so  filed,,  it  Is  too 
late  to  thereafter  exc^  pendente  lite  to  the 
order  of  dismissal,  but  toe  same  should  "be 
made  the  subject-matter  of  a  direct  bill  of  ex- 
ceptions to  the  supreme  court,  which  should  be 
sned  out  within  the  time  allowed  by  law  for  ex- 
cepting to  a  final  Judgment. 

3.  The  bill  of  exceptions  In  the  present  case 
was  not  sued  ont  In  due  time,  and  accordingly 
the  writ  of  error  must  be  dismissed. 

(Syllabus  by  the  Court.) 

Error  trorn  cl^  court  of  Barannab;  T.  U. 
Norwood,  Judge. 

Action  by  E.  B.  Cfalpman  against  F.  M. 
Oomwell.  Judgment  for  d^endan^  and 
plaintiff  brings  error.  Dismissed. 

Isaac  Beckett  and  Geo.  W.  Beckett,  for 
plahitiff  In  error.  -  Sansay  ft  Sanssy,  for  de- 
fendant In  error. 

FEB  CURIAM.   Writ  of  error  dismissed. 


HOWARD  T  WALKER. 
(Supreme  Gbnrt  of  (Seorgia.   Aug.  8.  1900.) 
CUSTODY  or  CHILD. 
Under  the  evidence  submitted,  there  was 
no  abuse  of  discretion  in  awarding  the  custody 
of  the  children  to  the  mother.  Instead  of  to  th* 
father. 
(Srllabus  by  the  Conrt.) 

Error  from  dty  court  of  Dawson;  J.  G. 
Parks,  Judge. 

Action  between  Will  Howard  and  a  A. 
Walker.  From  the  Jndgmoit,  Howard  brlnpi 
error.  Affirmed. 

M.  O.  Edwuds,  Jr.,  tot  plaintiff  In  ermr. 
Teomans  ft  Raines,  for  defendant  In  error. 

PBR  CURIAM.  Jodgment  affirmed. 


I 
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INJURY  TO  TRAVELER— DEPHCTIVE  STREET. 

1.  It  18  apparent  from  the  evidence  that  the 
proximate  cause  of  the  injury  which  the  plain- 
tiff received  was  the  defective  conditioD  of  the 
street,  and  that  the  plaintiff  in  error  was  neg- 
ligent in  not  repairing  or  protecting  the  same. 

2.  There  was  no  error  in  the  rulings,  charge, 
or  failure  to  charge  which  requires  a  reverBa) 
of  the  Judgment  OTerrollng  the  motion  foc-  ■ 
new  trial. 

(Syllabus  by  the  Gonrt) 

Error  from  superior  court,  Baldwin  county; 
John  C.  Hart,  Judge. 

Action  by  Farlsb  Wood,  by  his  next  friend, 
against  the  mayor  of  Mllledgevllle.  Judg- 
ment for  plalntlfE,  and  defendant  brlngB  emr. 
Affirmed. 

Allen  &  Pottle,  for  plalnttfC  In  error.  Rot>- 
erta  &  Hinei,  for  defendant  In  error. 

PBR  CURIAM.  Judgment  atOnned. 


BBANTLBY  et  al.  T.  HETIBB  et 

METEH  et  al.  v.  BRA>"TLBY  et  al. 

(Supreme  Court  of  Georgia.  Aug.  7,  1900.) 
BRIEP  OP  EVIDBNCB— APPROVAL. 

An  entry  made  by  the  presiding  judge  on  a 
brief  of  evidence  presented  with  a  motion  for 
a  new  trial  in  the  following  language:  "The 
within  brief  of  evidence  is  hereby  approved  as 
correct,  subject  to  such  additious  as  either  side 
may  desire,  as  taken  from  entries  on  the  fi.  fa's, 
mentioned  herein,  as  the  fi.  fas.  are  not  now 
accessible,"— did  not  serve  ai  a  legal  approval 
of  the  brief  of  evidence. 

(SjlUbUB  by  the  Court.) 

Error  from  superior  court,  Johnson  coun- 
ty; W.  M.  Henry,  Judge. 

Levy  of  execution  In  favor  of  Meyer,  Reln- 
faard  &  Co.  against  T.  J.  Brantley  &  Bro. 
Affidavit  of  Illegality  filed.  Verdict  directed 
for  plaintiffs,  and  defendants  bring  error. 
Motion  to  dismiss  brief  of  evidence  denied, 
and  plaintiffs  bring  cross  error.  Judgment 
on  cross  bill  reversed.  Main  bill  of  ex- 
ceptions dismissed. 

Vernon  B.  Robinson,  for  plaintiffs  In  er^ 
ror.  A.  F.  Daley,  for  defendants  In  error. 

LITTLE,  J.  An  Issue  was  formed  on  an 
affidavit  of  illegality  Interposed  by  Brant- 
ley to  the  levy  of  a  certain  execution  Issued 
on  a  judgment  rendered  In  the  superior 
court  of  Johnson  county  In  favor  of  Meyer, 
Relnhard  &  Co,  against  T.  J.  Brantley  & 
Bro.  Both  the  plaintiff  In  execution  and  the 
defendant  Introduced  evidence,  and,  the 
case  having  been  closed,  the  court  directed 
a  verdict  for  the  plaintiff.  The  defendant 
during  the  same  term  of  court  at  which  the 
verdict  and  judgment  were  rendered,  made 
a  motion  for  a  new  trial  upon  a  number  of 
grounds.  The  date  of  the  hearing  of  the 
motion  was  fixed  by  the  presiding  judge  as 
the  1st  of  November,  188&,  and,  by  a  proper 


he  have  Ave  days  after  the  hearing  to  file 
the  brief  of  evidence.  At  the  time  and  place 
set  for  the  hearing,  the  movant  presented 
his  brief  of  evidence,  upon  which  the  Judge 
then  and  there  entered  the  following  order: 
"The  within  brief  of  evidence  is  hereby  ap- 
proved as  correct,  subject  to  such  additions 
as  either  side  may  desire,  as  taken  from  en- 
tries on  -the  fi.  fas.  mentioned  herein,  as  the 
fi.  fas.  are  not  now  accessible.  This  NoTcm- 
ber  1,  1899."  The  plaintiff  In  fi.  fa.  then 
moved  to  dismiss  the  motion  because  the 
brief  of  evidence  presented  was  not  a  full 
and  complete  brief  of  the  evidence  submit- 
ted on  the  trial  of  the  case.  The  court  ot^ 
ruled  the  motion.  The  hearing  was  then 
had,  and  the  motion  tor  a  new  trial  refused, 
and  the  movant  excepted,  and  sued  out  a 
bin  of  exceptions  to  have  the  same  rcTlewed 
by  this  court  The  defendant  sued  out  a 
cross  blU  of  exceptlonfl,  assigning  as  error 
the  ruling  of  the  court  In  refusing  to  dis- 
miss the  motion  for  new  trial,  and  In  ap- 
proving the  brief  of  evidence  before  the 
same  was  perfected.  The  main  and  cross 
bills  of  exceptions  were  argued  together  In 
this  court  and.  under  the  view  we  take  of 
the  ruling  assigned  as  error  In  the  cross  bill 
of  exceptions.  It  Is  oidy  necessary  to  con- 
sider that  assignment  In  order  to  properly 
dispose  of  the  case.  It  will  be  noted  that 
a  direct  exertion  was  taken  to  the  action 
of  the  judge  in  i^roTlng  the  brief  of  erl-  • 
deuce  before  the  same  was  perfected,  as 
well  as  to  the  direction  i^ven  by  the  Judge, 
in  his  order  of  approval,  that  certain  omis- 
sions should  be  supplied  after  the  bearing. 
It  was  ruled  In  the  case  of  Mann  v.  Railway 
Co..  09  Oa.  117,  24  S.  B.  871,  that  It  was  not 
cause  for  dismissing  a  motion  for  new  trial 
that  the  Judge  Impnqwrly  approved,  as  a 
brief  of  the  evidence,  a  paper  purporting  to 
be  such,  but  that  the  proper  practice  In  sndi 
case  Is  to  except  directiy  to  the  order  of 
approval,  or  else  move  to  vacate  that  order, 
and,  if  the  motion  is  refused,  to  except  di- 
rectly to  such  refusaL  The  error  assigned 
in  the  cross  bill  of  exceptions,  that  the 
judge  erred  In  appro vli^  the  brl^  before  It 
was  perfected,  comes  within  the  rule  here 
laid  down  as  being  the  proper  practice.  It 
would  seem  almost  unnecessary  to  say  that 
there  can  be  no  legal  motion  for  a  new  trial 
without  a  brief  of  evidence,  and  that  thm 
can  be  no  hearing  on  a  motion  for  a  new 
trial  until  the  brief  has  been  perfected  and 
approved.  A  partial  or  Incomplete  brief  is 
not  such  a  one  as  is  contemplated  by  the 
statute,  which  requires  a  brief  of  all  the 
evidence  to  accompany  a  motion  for  a  yew 
trial;  nor  does  a  brief  of  evidence  become  a 
part  of  the  record  until  approved  by  the  pre- 
siding Judge,  which  approval  must  necessa- 
rily Include  an  assertion  that  the  paper  pre- 
sented contains  a  brief  of  all  the  material 
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a  brief  of  evidence  accompanying  a  motion 
for  Dew  trial  bad  this  entry  Indorsed  on  It 
by  the  Judge:  "Bxamlned  and  approved, 
subject  to  future  corrections  If  necessary." 
It  appeared  that,  after  this  qualified  approv- 
al, corrections  were  made  In  the  brief,  and 
after  such  corrections  were  made  the  Judge 
finally  approved  the  brief.  This  court  ruled, 
under  such  circumstances,  that  the  motion 
for  a  new  trial  should  not  have  been  dis- 
missed, but  the  ruling  was  based  on  the  fact 
that  subsequent  to  the  qualified  approval 
the  brief  was  corrected  and  approved  in 
full  by  the  Judge.  In  that  case  the  qualified 
approval  was  not  a  matter  for  consideration, 
Inasmuch  as  the  brief,  when  corrected,  was 
fully  approved,  and  this  came  np  to  the 
rule.  In  the  case  of  Turner  v.  WUcox,  65 
Ga.  299.  the  Judge  Indorsed  on  the  •brief  of 
evidence,  "Revised  and  approved,  subject 
to  correctlonB,"  and  when  the  case  was 
called  In  this  court  the  writ  of  error  vraa  dls* 
missed;  the  court  ruling  that  If  it  afflnna- 
tlvely  appeared  that  the  Judge  anbsequently 
finally  passed -upon  the  brief  and  approved 
the  same,  It  would  not  be  subject  to  dls- 
niasal.  And  In  the  case  of  Iron  Works  v. 
Angler,  66  Ga.  634,  the  court  dismissed  the 
writ  of  error  where  the  judge  had  thus  ap- 
proved the  brief  of  evidence:  "The  with- 
in brief  of  evidence  Is  hereby  revised,  ap- 
proved, and  ordered  filed.  Let  the  clerk 
copy  the  Interrogatories  of  S.  A.  Bchols,  as 
a  part  of  the  evidence."  It  was  Intimated 
In  that  decision  that  If  a  copy  of  the  evi- 
dence of  Echols  had  been  authenticated  by 
the  Judge  as  true,  and  had  accompanied  the 
brief  of  evidence  to  this  court,  the  writ  of 
error  might  not  have  been  dismissed.  In 
the  case  of  Ballroad  Oo.  v.  Mitchell,  75  Ga. 
144,  there  was  an  agreement  between  the 
counsel  that  the  brief  presented  was  cor- 
rect, and.  If  the  case  was  carried  to  the  su- 
preme court  that  certain  Interrogatories 
and  tables  and  other  documentary  evidence 
might  be  copied  with  the  record  by  the 
clerk.  Under  this  agreement  the  Judge  of 
the  superior  court  approved  and  ordered  the 
agreement  filed  with  the  record,  and  direct- 
ed the  clerk  to  copy  the  documentary  evi- 
dence referred  to  In  the  agreement.  This 
court  ruled  In  that  case  that  tt  was  not  a 
compliance  with  the  rule  for  parties  to 
agree,  and  the  court  to  order,  that  a  part 
of  the  evidence  may  be  omitted  from  the 
brief,  and.  If  the  case  should  be  brought  to 
the  supreme  court  that  the  clerk  might 
copy  such  evidence  In  the  record,  and  ac- 
cordingly dismissed  the  writ  of  error.  These 
cases  are  dted  to  show  that  the  Jurisdiction 
of  the  trial  Judge  Is  limited  to  an  approval 
of  the  brief  of  evidence  as  it  Is  finally  made 
up.  and  that  an  approval  of  a  brief  which  con- 
templates an  addition  thereto  Is  not  such  an 
approval  as  Is  required  law,  unless  after 
tbe  addltlona  are  made  the  Judge  again  up- 


subject  to  such  addition  as  either  side  may  de- 
sire, as  taken  from  certain  papers  described. 
It  was  not  therefore,  a  proper  and  l^al  ap- 
proval; and.  If  additions  were  made  to  this 
brief  of  evidence  after  such  qualified  ap- 
proval, we  have  no  means  of  knowing 
whether  the  same  are  or  not  correct  A 
brief  of  evidence  can  be  authenticated  alone 
by  the  Judge,  and  this  court  Is  not  author^ 
Ized  to  consider  any  brief  not  fully  approv- 
ed. For  these  reasons,  the  court  erred  In 
entering  this  qualified  order  of  approval, 
and,  the  plalntifts  In  error  having  properly 
excepted  thereto,  the  Judgment  on  the  cross 
bin  of  exceptions  Is  reversed,  and  tbe  main 
bill  of  exceptions  dismissed.  Judgment  on 
cross  bin  of  exceptions  reversed.  Main  bill 
of  exceptions  dismissed.  All  the  Justices 
concurring. 


ROUSET  V.  MATTOX. 

(Supreme  Ooart  of  Georgia.   Aug.  9,  1900.) 

LANDLOREK-LIEN  FOR  SUPFLIBS— RIGHTS  OF 
LABORER. 

1.  An  agreement  by  &  tenant  with  a  laborer 
that  the  latter  shall  have  as  compensation  for 
his  Bervices  all  the  cotton  raised  upon  a  des- 
ignated field  included  In  the  rented  premises, 
the  landlord  having  no  knowledge  of  sach 
agreement  and  In  no  way  assenting  thweto, 
cannot  of  itself,  and  without  more,  operate  to 
defeat  his  statutory  lien  for  snppllea  on  all  tbe 
crops  produced  upon  the  entire  tract  of  land 
rented  to  the  tenant.  Consequently,  where,  in 
such  a  case,  the  tenant  delivered  to  the  land- 
loi-d  crops  raised  on  such  field,  and  tbe  latter 
in  good  faith  accepted  the  same  in  satisfaction 
of  ois  lien  for  supplies,  tbe  laborer  could  not,  in 
an  action  at  law,  recover  from  the  landlord  the 
value  of  snch  crops. 

2.  It  follows  from  the  above  that  even  if  a 
landlord's  snedal  lien  for  supplies  on  the  crop 
of  the  year  is  inferior  to  a  laborer's  special  Hen 
for  work  done  In  tbe  making  of  snch  crop,  the 
laborer  cannot  assert  snch  lien  by  bringing  an 
ordinary  suit  at  law  against  a  landlord,  who 
bad  In  good  faith,  by  agreement  with  the  ten- 
ant, taken  tbe  crop  in  settlement  of  his  lien, 
for  the  value  of  so  much  of  tbe  crop  as  wonid 
equal  the  amount  dne  the  laborer  by  the  tenant. 

8.  The  charges  compldlned  of,  being  In  sub- 
stantial accord  with  the  rule  above  anaonnced, 
were  not  erroneoos,  and  there  was  ample  evi- 
dence to  warrant  the  verdict 

(Syllabus  by  the  Court.) 

Error  from  city  court  of  Elberton;  P.  P. 
Proffitt  Judge. 

Action  between  S.  F.  Rousey  and  W.  H. 
MattmE.  From  the  Judgment,  Rousey  brings 
error.  Affirmed. 

Jos.  N.  Worley,  for  plaintiff  In  error. 
PEOt  OUBIAM.  Judgment  affirmed. 


LONG  et  at  v.  HARRISON  et  al. 
(Supreme  Court  of  Georgia.   Aug'  9,  1900.) 
APPBAI.-ASSIQNMENT  OF  ERROR. 

This  case  was  submitted  to  the  trial  Judge 
for  dedaion  without  a  Jury.   The  bill  of  ex- 


above  indicated,  there  was  do  attempt  to  aaalgn 
error.  It  Collows  that  the  writ  of  error  must 
be  diamissnl  for  want  of  a  specific  assignment 
ot  error.  See  CoUiu  t.  Oarr  (tfala  day  decided) 
SO  &.  K.  U5»,  and  caaea  cited. 
(Syllabus  by  the  Court.) 

Error  from  saperlor  court,  Hancock  connty; 
S.  Reese,  Jadge. 

Action  by  A.  S.  and  J.  C.  Long  against 
Amanda  Harrison  and  others.  Judgment  for 
defendants,  and  plaintiffs  bring  error.  Dl8< 
missed. 

F.  L.  Llttie  and  AUen  &  Pottle,  for  plain- 
tiffs in  error.  Hunt  &  Merritt,  for  defendants 

In  error. 

FES  CURIAM.   Writ  of  error  dismissed. 


MATTHEWS  T.  RALEIGH  &  G.  R.  CO.  et  al. 
(Supreme  Court  of  Georgia.   Aug.  7.  1900.) 

INJURY  TO  EM  PLOT  fi— CONTRIBUTORY  NEOLI- 
QKNCB— QUESTION  FOR  JURY. 
The  coDtrolUng  queBtions  at  issue  being 
whether  or  not  there  were  two  methods  for 
doins  the  work  in  which  tlie  plaintiff  was  en- 
gaged, the  one  sate  and  the  other  dangerous; 
ttid  whether  or  not.  if  tikis  was  true,  he  negli- 
gently chose  the  latter;  and  the  eridence  not 
being  such  na  to  demand  findings  on  these  ques- 
tions adverse  to  the  piaintiff,-^t  was  «TOr  to 
grant  a  nonsuit. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Elbert  county; 
S.  Reese,  Judge. 

Action  by  Walter  Matthews  against  the  Ra- 
leigh &  Gaston  Railroad  Company  and  oth- 
ers. Jodsment  for  defendants,  and  plaintiff 
brings  err^r.  Rereraed. 

C.  T.  Ladson  and  Geo.  O.  Grogan.  for  plain- 
tiff In  error.  Erwln  &  Brown  and  H.  J. 
Brewer,  for  defendants  in  error. 

COBB,  3.  When  an  empli^  of  a  laflroad 
company  has  bis  choice  of  two  ways  In  which 
to  perform  a  duty,  the  one  safe,  and  the  other 
dangerous,  though  conrenlent,  he  is  bound  to 
select  the  safe  method.  Railway  Co.  t.  Head, 
es  Ga.  728, 18  S.  E.  976;  RaUway  Co.  t.  Har- 
bin (Oa.)  36  S.  E.  218;  Qulrouet  t.  Railroad 
Co.,  Id.  iS99.  It  Is  true  that  In  the  two  cases 
last  dted  the  court  had  under  consideration 
cases  founded  npon  causes  of  action  arising 
In  the  state  of  Alabama,  but  the  principle  rul- 
ed Is  the  law  of  this  state.  If  there  Is  no 
dispute  about  the  facts,  and  the  only  lawful 
verdict  that  could  be  rendered  would  be  one 
finding  that  there  were  two  ways  in  which  to 
perform  the  duty,  the  one  safe  and  the  other 
manifestly  dangerous,  and  that  the  employd 
had  negligently  chosen  the  latter  method, 
then  the  court  would  be  authorized  to  set 
aside  a  verdict  finding  otherwise,  as  was  done 
In  the  Head  and  Harbin  Cases,  supra;  or  to 
direct  a  verdict  for  the  defendant,  as  was 
4one  In  the  Qulrouet  Case.    If,  under  the 


gerous,  ana  wnetner  m  ine  laner  case  ue  em- 
ployd  chose  that  method,  or  whether  thm 
were  two  methods,  one  attended  with  less  dan- 
ger than  the  other,  and  the  em[doy6  chose  the 
more  dangerous,  then  the  issues  thus  raised 
should  be  submitted  to  a  jury,  and  it  would 
be  error  to  grant  a  nonsuit.  Railroad  Co.  v. 
De  Bray.  71  Ga.  406  (Syl..  point  15),  424.  Ap- 
plying the  principles  above  referred  to  to  the 
present  case,  the  judge  erred  in  granting  a 
nonsuit.  Even  If  It  be  conceded  that  the  evi- 
dence in  behalf  of  the  plaintiff  establlsbed 
that  there  were  two  ways  In  which  the  duty 
he  was  endeavoring  to  dlscharE^  at  the  time 
of  the  Injury  could  be  performed,  and  one  of 
them  was  safe,  the  evidence  raised  an  issue 
as  to  whether  the  method  adopted  by  the 
plaintiff  was  one  that  was  manifestly  dan- 
gerous. •  It  not  t>elng  at  all  dear  from  tlie 
evidence  that  either  method  was  entirely  safe, 
or  which  was  the  more  dangerous.  It  was  a 
question  for  the  Jury  to  determine  whetb^", 
under  the  circumstances.  In  adopting  tlie 
method  which  he  employed,  the  plaintiff  was 
free  from  fault.  Judgment  reversed.  AH  the 
Justices  concurring. 


HARTI^IT  T.  McGBEi. 
(Supreme  Court  of  Georgia.   Aug.  9,  1900.) 

TRIAL— PROCEDURB-PLEADINO—ISSDKS  OF 
FACT— APPBALu 

1.  In  determining  whether  or  not  an  answer 
filed  to  a  petition  raises  an  issne  of  fact  which 
should  be  passed  upon  by  a  Jury,  it  is  not  prop- 
er practice  for  the  judge  to  propound  to  the 
defendant  any  question  or  questions,  either 
with  a  view  to  eliciting  from  him  a  fact  not 
stated  in  the  answer,  or  to  ascertaining  the 
real  meaning  of  the  allegations  in  the  answer. 
Ad  error  of  tbia  kind  will  not  however,  if  it 
has  no  mfltei  ial  bearing  upon  the  result  reach- 
ed.  necessitate  a  reversal  of  the  judgment. 

2.  When  a  petition  distinctly  and  afflnnatlTely 
alleges  that  a  specified  sam  of  mimey  was 
placed  in  the  hands  of  the  defendant,  as  conn- 
ty school  commissioner,  for  the  purpose  of  pay- 
ing the  same  to  his  predecessor  in  office,  and 
the  answer  does  not  deny  these  sHegations,  but 
in  effect,  admits  the  same  to  be  true,  no  issoe 
of  fact  is  thus  presented,  although  the  answer 
may  make  the  point  that  as  matter  of  law  the 
former  school  commissioner  was  not  entitled  to 
receive  the  fand  in  question.  The  issne  thus 
raised  is  one  of  law,  and  not  of  fact, 

3.  As  the  present  bill  of  exceptions  assigns  no 
error,- except  that  the  court  erred  in  holding 
that  no  Issue  of  fact  hsd  been  raised  for  a  jnry 
to  pass  upon,  and  as  the  point  thus  made  was 
not  well  taken,  no  cause  for  rereraiog  the 
judgment  has  been  shown, 

(SyllabiiB  by  the  Court.) 

Error  from  superior  court,  Crawford  conn- 
ty; W.  H.  Felton.  Jr.,  Judge. 

Action  by  a  W.  McGec  against  J.  P.  Hart- 
ley. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

M.  O.  Bayne.  for  plaintiff  In  error.  Harde- 
man &  Moore,  for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed. 


caiATTBL  MORTOAOB-WIDOWB  AUAWANOB^ 
PRIORITIBS. 

1.  The  iDStnuDent  construed  in  this  case  was 
plainly  a  mortgage  coDferring  upon  the  mort- 
gageea  power  to  seize  and  sell  the  property, 
•od  the  right  to  become  purchasers  thereof  at 
their  oWD  Bale, 

2.  A  widow's  right  to  a  year's  support  is  sn- 

SBrior  to  the  lien  of  a  mortgage  given  by  her 
eceased  husband  upon  personal  property  to 
serure  the  purchase  money  of  ttie  same.  See 
Ullman  t.  Loan  Co..  21  S.  B.  409,  96  Ga.  625. 
and  cases  cited. 
(Syllabus  by  the  Oourt.) 

Error  from  superior  eotirt,  Bolloch  coqd- 
ty;  B.  D.  Brans,  Jndse. 

Action  between  Pnffer  &  Sons  and  Eliza- 
beth Caldwell  and  otbera.  From  the  Judg- 
ment; Pnffer  &  Sons  bring  error.  Afflrnied. 

H.  B.  Strange,  for  plnlntfffa  In  error. 
Groover  &  Johnston  and  Brannen  ft  Moore, 
for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed. 


HEX3n.T  T.  DATIS. 

(Supreme  Oonrt  of  Georgia.  Aug.  T,  1000.) 
NBW  TRIAJ^DISHISSAL. 
Where  a  motion  for  a  new  trinl  la  made  Id 
term,  and  ordered  heard  on  a  certain  day  in 
TRcatioQ.  and.  through  no  fault  on  the  part  of 
the  mnvant,  ia  not  heard  on  the  day  appointed, 
and  no  order  Is  taken  eztenillog  the  time,  sucti 
motion  is.  by  operation  of  law,  returned  to  the 
court,  and  remains  until  called  up  in  its  order. 
It  is  error  to  dismiss  sucb  a  motion  because 
it  was  not  heard  at  the  appointed  time.  "Ju- 
ri^ic-tion  to  proceed  In  term  Is  not  lost  by  an 
order  to  hear  at  chambers."  HiKtrinbnthRm  r. 
Campbell.  11  S.  E.  1028,  85  Ga.  636;  CIt. 
C<Hle.  i  548r»;  Duzier  y.  Owen.  U3  Giu  541; 
Itrantley  t.  Hans,  C9  Ga.  748:  West  v.  Jonea, 
Id.  HQ;  Carroll  v.  Railnnv  Co..  10  S.  E.  1(J3, 
82  Ga.  452,  A  R.  A.  214;  Railroad  Co.  T. 
Fool.  22  S.  B.  631.  05  Ga.  410. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  EfQngbam  coun- 
ty; Paul  E.  Seabrook.  Judge. 

Action  between  C.  H.  Helmly  and  J.  F. 
Pavis.  From  an  order  dismissing  a  motion 
for  a  new  trial,  Helmly  brings  error.  Be> 
versed. 

D.  H.  Clark,  for  plaintiff  !n  error.   B.  B. 

Strange,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed. 


WITXIAMS  et  al.  t.  E.  E.  FOT  MFG.  CO., 
Limited. 

(Supreme  Oourt  of  Georgia.   Aug.  7,  1900.) 

MORTGAGE— TITLE  OP  MORTGAQOR-CONVBY- 
ANGH^RBDBMPl  ION— CONTRI  BUTTON. 

1.  When  one  haa  borrowed  a  sum  of  money, 
mnd  conveyed  land  to  the  lender  as  security  for 
the  payment  of  the  delit,  and  received  from  the 
grantee  a  bond  conditioned  to  reoonvey  on  the 
payment  of  the  debt,  the  interest  pertaining 
to  sadi  land  which  the  grantor  thereafter  pos- 


2.  "hila  right  to  redeem  Is  an  equitable  estate 
in  the  land,  and  may  be  sold  and  conveyed,  sub- 
ject to  the  paramount  right  of  the  origiual 
grantee  to  have  all  of  the  land  appi-oprinted  to 
the  payment  of  hia  debt.  1  Jouea,  Mortg.  H 
6,  S. 

3.  When,  therefore,  the  original  grantor,  aft- 
er the  execution  and  delivery  of  the  aecortty 
deed,  for  a  Talnable  consideration  conveys  to  a 
third  person,  with  notice  of  the  first  convey- 
ance, all  the  timber  growing  on  the  land,  sub- 
ject to  the  rights  of  the  first  grantee,  the  legal 
effect  of  such  second  conveyance  ia  to  give  the 
grantee  therein  named  the  right  to  the  timber 
if  the  gi-antor  redeems  the  same,  and  also  the 
equitable  right  to  redeem  the  land,  for  the 
purpose  of  having  the  title  to  his  timbw  unin- 
cumbered.   2  Story,  Eq.  Jur.  S  102.3. 

4.  When,  however,  the  grantor  Bub«equently 
sella  to  still  another  person,  with  notice  of  the 

Srior  conveyance  of  the  timber,  his  right  to  re- 
eem  the  land,  and  transfers  to  him  his  bond 
for  titles,  and  such  person  redeems  the  land 
by  paying  up  the  inoebtedness  originally  oi-e- 
ated,  and  receives  from  the  lender  a  conveyance 
of  the  land  in  his  name,  such  person  takes  the 
title  subject  to  the  right  of  the  grantee  of  the 
timber  to  pay  a  proportionate  part  of  the  orig- 
inal debt,  and  convert  Into  a  legal  title  tRe 
equitable  interest  in  the  timber  originally  con- 
veyed. 

6.  In  such  a  case,  before  redemption,  each  of 
the  parties  having  an  equitable  intereat  In  the 
land,  acquired  eubsieqnently  to  the  expcution 
of  the  security  deed,  were  possessed  of  etiual 
equities. — one  as  to  the  timber,  and  the  other 
as  to  the  land  without  the  timber.  When  the 
grantee  of  the  land  paid  the  debt  to  secure 
which  the  outstanding  deed  was  given,  and 
took  a  conveyance  of  the  land  to  himself,  the 
equity  of  the  grantee  of  the  timber  wns  not  de- 
stroyed; but  the  grantee  of  the  land  was  en- 
titled to  hold  both  estates  thus  redeemed,  until, 
under  the  doctrine  of  contribution,  the  grantee- 
of  the  timber  reimbursed  him  by  paying  such 
proportion  of  the  amount  he  paid  to  redeem  as 
the  value  of  the  timber  at  the  time  of  the  re- 
demption bore  to  the  value  of  the  land  includ- 
ing the  timber.  Barney  v.  Myers,  28  Iowa, 
472;  Aiken  v.  Gale.  87  N.  H.  501;  Carpenter 
V.  Koons,  20  Pa.  St.  222.  An  analogous  equi- 
table principle  is  embodied  in  C5v.  Code,  f  3902. 

6.  The  verdict  was  contrary  to  the  evidence, 
and  the  charge  in  some  particulara  antagonistic 
to  the  rulings  made.  Therefore  a  nev  trial 
should  have  been  awarded. 

(KyllabUB  by  the  Court.) 

Error  from  superior  court,  Bulloch  county; 
B.  D.  Evans,  Judge. 

Action  between  Williams  &  Besslnger  and 
others  and  the  E.  h.  Foy  Manufacturing 
Company.  Limited.  From  the  Judgment, 
Williams  ft  Besslnger  and  others  bring  error.. 
Reversed. 

H.  B.  S'range,  for  plaintiffs  In  error.  Bran- 
nen &  Moore,  for  defendant  In  error. 

PER  CURIAM.   Judgment  reversed. 


SHEAROUSE  et  at.  t.  MORGAN. 
(Supreme  Court  of  Georgia.   Aug.  7,  1000.) 

APPEALr-REVIEW— CERTIORARI— NOTICE  OF 
SANCTION— SERVICE— WAIVBR. 

1.  When  the  question  whether  or  not  written 
notioa  of  the  sanction  of  a  petition  (or  certio- 
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rari  had  been  K^ren  Id  due  time  depended  npon 
a  direct  conflict  In  the  testtmonr  of  two  wit- 
nesses respecting  the  correctness  ot  a  date  ap- 
pearing in  an  acknowledgment  of  service,  this 
court  will  not  undertake  to  sar  the  trial  judge 
erred  in  aoceptinr  as  tme  the  testlmoiv  of  one 
of  tiie  witnema,  rather  than  that  of  the  other. 

2.  Wherv  In  inch  a  eaae  the  wltnesse*  were 
the  attorneys  at  law  of  the  parttei;  and  each 
attorney,  after  making  in  his  place  an  oral 
statement  as  to  the  issue  in  controrersy,  was 
permitted  to  file  an  affidavit  setting  forth  the 
facts  embraced  in  his  oral  statement,  a  judg- 
ment dismissing  the  certiorari  on  the  ground 
that  notice  of  the  sanction  was  not  glTen  in 
due  time  will  not  be  reversed  merely  because 
the  Jud^  acted  on  the  motion  to  dismiss  wttb- 
ont  giving  the  attorney  for  the  plaintiff  in  cer- 
tiorari an  opportunity  to  inspect  and  "reply  to 
or  rebut"  the  affidavit  filed  by  the  attorney  of 
the  other  par^;  it  not  appearing  tliat  the 
plaintiff  in  certiorari  was  thus  deprived  of  any 
substantial  right,  or  that,  if  such  opportunity 
bad  Iwen  extended,  any  additional  reason  for 
not  sustaining  the  motion  to  dismiss  would 
have  been  sobmitted. 

S.  Merely  acknowled^ng  service  of  a  written 
notice  does  not  estop  the  person  making  the 
acknowledgment  from  setting  up  that  the  no- 
tice wasv  under  the  law  thereto  relating,  served 
too  late. 

4.  There  was  not,  in  view  of  the  facts  sp- 
peariog  In  the  present  record,  anything  in  the 
conduct  of  either  the  defendant  in  certiorari 
or  her  counsel  which  amounted  to  a  waiver  of 
the  point  that  the  notice  in  question  was  not 
served  within  the  time  prescribed  by  statute. 

B.  There  was  no  error  In  dismissing  the  cer- 
tiorari for  want  of  proper  notice,  nor  in  re- 
fusing to  allow  the  proposed  correction  of  the 
date  of  service. 

(Syllabus  by  tlie  Court) 

Error  from  superior  court,  Chatham  coun- 
I7;  R.  Falllgant,  Judge. 

Petition  of  J.  H.  Shearonse  &  Co.  for  a 
writ  of  certiorari  acalnst  R.  A.  Morgan. 
Wilt  dolled.  Petitlmera  brln;  error.  Af- 
firmed. 

A.  C.  Wrigbt.  for  plalntllfB  In  error.  1>.  H. 
Claift.  tor  defoidant  in  «rror. 

PER  ODBIAM.  Judgment  affirmed. 


FLORIDA  CENT.  &  P.  E.  CO.  v.  DSINA. 
(Supreme  Court  of  Georgia.  Aug.  7. 1900.) 

CORPORATION— CONVETANCB—BVIDSNOa— 
WITNBSS-COUPETBNCT. 

1.  A  bill  of  sals  purporting  to  show  the  eon- 
Teyance  of  title  to  A.,  "president  of"  a  desig- 
nated corporation,  "his  executora,  administra- 
tors, and  assigns,''  is  inadmissible  for  the  pnr- 

Kse  of  showmg  title  in  the  corporation,  (a) 
,  however,  such  a  bill  of  sale  be  admitted  in 
evideQce,  it  is  competent  for  the  person  to 
whom  it  was  given  to  explain  by  parol  that  its 
real  purpose  was  to  secure  a  debt,  and  not  to 
convey  the  absolute  title. 

2.  A  party  to  a  case  founded  upon  an  alleged 
contract  with  a  corporation  is  incompetent  to 
testify  that  the  contract  In  questlOD  was  made 
by  the  defendant  through  an  a^mt  of  the  lat- 
ter, since  deceased. 

8.  When,  in  the  trial  of  an  action  against  a 
corporation  for  the  breach  of  an  alleged  con- 
tract, the  terms  of  a  contract  between  the  de- 
fendant and  a  deceased  individual,  not  a  party 
to  the  case,  are  collaterally  relevant,  an  agent 
for  the  defendant,  who  acted  for  it  in  making 
-tUs  latter  contract,  Is  not»  tiecanse  of  the 


death  of  the  other  party  thereta,  iMa^tK 
to  testify  with  respect  to  the  Misa 
(Syllabus  by  the  Courts 

Error  from  city  oonrt  of  Banaaab;  T.  i. 
Norwood,  Judge. 

Action  by  Michael  P.  Uslna  agaiitK  z- 
Florida  Central  &  Penlmmlar  Bailnid  Cc 
pany.  Judgment  for  ^alntUL  Ditais 
brings  error.  Berersed. 

Denmark,  Adams  &  Freenan,  for  i/kzi 
in  error,  fiaiusr  &  Sanasy,  for  defadn 

error. 

COBB,  J.   Michael  P.  Usina  bnnsbt  c. 
against  the  Florida  Central  A  TmxA 
Railroad  Company  to  recovef  for  kt-.- 
alleged  to  have  been  rendered  to  tint 
pany  in  the  capacity  of  captain  of  die  aoi- 
boat  Farmer,  alleged  to  lure  been  mr 
by  it   The  petition  contained  two  c«cd- 
tbe  first  founded  upon  an  express  cos:''-' 
by  the  defendant  to  pay  the  plainiiff  (  n> 
sum  per  month  for  lila  serrices;  the  k- 
a  count  alleging  that  the.  aerrkes  wm  y. 
dered  at  the  request  of  tbe  deteadwi  i:- 
were  reasonably  worth  tbe  sum  ncd : 
The  Jury  returned  a  verdict  bi  finr  ft  - 
plalnttlf  tor  the  amount  aued  for.  n«  > 
fendanfs  motion  for  a  new  trial  hsilBf 
overruled,  it  ^cepted. 

1.  There  waa  no  evldoiee  anthoni-.: 
flinding  that  the  defendant  bad  made  rt:  ■ 
plaintiff  an  express  contract,  mder  daxs 
of  vitach  he  was  to  receive  a  stated  1=^- 
per  month.    The  plaintiff  relied  for  1  ■- 
covery  upon  the  aecimd  connt  la  tbe  imi-' 
tl<m.  In  whl<^  he  claimed  that  he  hadm* 
ed  the  services  at  the  request  (tf  the  ccr 
ny,  and  that  they  were  reaaonably  wz 
amomit  sued  for.  In  order  to  make  <c  '- 
case  on  this  count,  he  «idea vend  top ^ 
that  the  steamboat  upon  which  he  b£ 
dered  the  services  as  captain  vas  tiv 
erty  of  tbe  defendant  For  this  pniBr  - 
offered  in  evidence  a  bBl  ot  sale  en:*- 
prlor  to  his  term  ot  BOTlce^  In  wUti  ■ 
South  Carolina  Steamboat  Gmnpasr  r:  - 
ed  the  steamboat  In  question  to  "H.  ^ 
val,  president  of  the  Florida  Oottrt:  ■ 
Peninsular  Railroad  Co.,  his  execoton* 
ministratora,  and  assigns";  tbe  bill  tlm 
being  one  la  the  ordinary  form,  and  Ifivi 
whenever  the  name  of  Duval  was  meci 
It  was  followed  by  the  words  above  <^ 
It  appears  from  the  record  that  the 
for  which  the  bill  of  sale  waa  offered  v» 
show  title  In  the  defendant.   It  ^  3 
this.   The  words,  "president  of  the  r  < 
Central  &  Peninsular  Railroad  Odk>i 
which  followed  the  name  ot  DnvaL  an*' 
meroly  descriptive  of  the  penaa  *te 
party  to  tbe  contract,  and  are  not  to    ■- ' 
to  for  any  other  purpose;  snch  vt^rif  i 
way  characterising  ttie  capadty  is  ^ 
Duval  was  contracting  with  tbe  oOe^ 
to  the  bill  of  sale.   Lester  v.  Mclara:.' 
Ga.  67S.  28  8.  B.  7;  And.  Law  I-*- 
"Descriptlo  PersooB";  Oom.  t.  Z^evh  I ' 
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lasB.)  lOL  While  «ucb  words  wonld  in  no 
ise  limit  the  title  of  the  party  to  the  con- 
act  tbe  principle  Is  especially  applicable  In 
e  present  case.  Here,  wherever  the  name 

Doral,  president,  etc..  appears,  It  Is  fol- 
ded by  tbe  words,  "his  executors,  admlnls- 
a.tors,"  etc.  which  Indicate  that  he  was  act- 
K  Id  his  Individnal  capacity.  The  purpose 
r  wiifcb  the  biU  of  sale  was  offered  being 

show  title  in  the  defendant,  and  the  same 
•t  having  this  effect,  the  court  should  have 
eluded  It  from  evidence,  upon  the  objec- 
»ns  made  by  the  defendant  If  It  had  been 
own  that  the  steamboat  in  question  was 
tually  purchased  with  the  funds  of  and 
erated  by  tbe  def^idant  then  perhaps  the 
1  of  sale  would  have  been  admissible  for 
i  purpose  of  showing  that  the  defendant 
IS  tlie  real  owner,  and  Duval  held  the  title 
aply  in  trust  for  it  But  If  It  had  been 
ered  and  admitted  for  this  purpose,  It 
uld  have  been  competent  for  the  defend- 
t  to  prove,  as  it  sot^ht  to  do.  In  eiplaua- 
Q  of  this  apparent  ownership  of  Duval  In 
ilr  behalf,  that  the  title  was  taken  In  him, 
:  as  owoer  of  the  vessel,  but  to  secure  a 
)t  due  to  him,  or  the  company  which  he 
presented,  by  the  real  owners  of  tbe  ves- 
;  that  it  had  no  other  Interest  In  the 
>perty  than  that  of  a  creditor,  did  not 
>rate  or  craitrol  tbe  steamboat,  and  had  no 
er  eonnectl<m  witb  tbe  boat  or  its  opwa- 

.  Complaint  to  made  that  the  court  erred 
permitting  the  plaintiff  to  testify  as  fol- 
s:    "It  was  tbe  F.  G.  ft  P.  that  employed 

and  paid  me  $160  a  month.   That  was 

on  the  Farmer.   I  got  $100  on  the  Farm- 
The  objection  to  this  evidence  was  that 
the  plaintiff  bad  no  written  contract  of 
iloyment,  and  as  the  party  who  employed 

was  MaJ.  Williams,  an  agent  of  "ttie  de- 
lant  since  deceased,  evidence  as  to  any 
tract  made  with  WllHama  was  Inadmissi- 

beeause,  If  made  wItb  blm  as  agent  of 

defendant  be  was  dead,  and.  It  made 
ti  him  IndlTtdnally,  It  was  Irreterant 
7ly  constmed,  we  think  the  evidence  ad- 
:ed  wonld  conTey  to  tbe  minds  of  the  Jury 
Impression  that  tbe  defendant  bad  em- 
■ed  the  plalntUt  at  a  salary  of  91B0 
th  at  some  time,  but  not  on  the  Farmer, 

tbat  tbe  plaintiff  had  been  transferred 
he  Farmer  by  tbe  defendant  at  a  lower 
ry,  being  ttie  amount  soed  tm  Id 'the 
ent  case.   8o  conatmlng  the  testimony,  it 

clearly  Inadmissible,  for  the  reascms  set 
1  in  tbe  objectlomi  to  tbe  same.  OIt. 
i,  i  62e9. 

Tbe  defendant  leered  the  testimony  of 
al.  its  president,  and  <a  otiher  oflAcws  of 
company,  to  show  that  MaJ.  Williams 
his  associates  were  the  owners  of  tbe 
oQboat  Farmer,  asd  that  under  a  con- 
:  made  with  tbe  company  and  the  own- 
ttarongh  Williams,  tbe  steamboat  was 
ited  merely  as  a  freight  connection  of 
Hunpany,  and  that  It  had  no  further  In- 
it  In  the  steamboat  or  its  operations. 
86  8.B.-09 


The  evidence  of  these  witnesses  was  object- 
ed to  by  the  plaintiff  on  the  ground  that 
WlUIams  behag  dead,  they  were  not  com- 
petent to  testify  as  to  any  communications 
with  falm.  Such  a  case  does  not  fall  within 
the  letter,  reason,  or  spirit  of  the  evidence 
act  of  1886,  embodied  In  section  5269  of  tbe 
Olvll  Code.  The  contract  between  Williams 
and  his  associates  and  tbe  defendant  was  not 
the  one  which  was  sought  to  be  enforced  in 
the  present  case,  but  even  If  It  had  been, 
there  to  nothing  In  the  act  which  wonld  have 
rendered  the  officers  and  agents  of  the  de- 
fendant Incompetent  to  testify  as  witnesses. 
See  RoBser  v.  Georgia  Pac.  By.  Co..  102  Qa. 
164,  29  8.  E.  171.  It  was  never  contemplated 
that  the  act  of  1889  should  be  so  construed 
as  to  render  a  party  to  a  case  Incompetoit 
to  testify  to  a  contract  made  with  him  by 
one  since  deceased,  whose  legal  representa- 
tives are  not  parties  to  tbe  case,  and  whose 
estate  to  In  no  way  to  be  affected  by  the 
Judgmwt  to  be  rendered,  when  the  fact  of 
such  a  contract  was  a  relevant  and  material 
fact  In  a  controversy  between  the  living 
party  and  a  third  person. 

Tbe  errors  committed  by  tbe  Judge  In  his 
rulings  on  evidence  were  of  su(A  a  character 
as  to  require  us  to  order  a  new  trial.  As 
there  to  to  be  another  hearing,  and  as  the 
evidence  may  be  different  on  that  hearing,  we 
will  not  now  rule  on  the  motion  to  nonsuit 
or  express  any  opinion  as  to  the  sufficiency 
of  the  evidence.  Judgment  rerosed.  All 
tbe  Justices  concurring. 


ATLANTA  JOTTRNAIj  v.  BRUNSWICK 
PUB.  CO. 

BRUNSWICK  PUB.  CO.  v.  AlfLANTA 
JOURNAL. 

(Supreme  Ooort  of  Georgia.  Aug.  8,  1900.) 

OARNISHHBNT-FAILnRE  TO  ANSWBB— 
PROCEDURE. 
Wheu  a  garnishee  fails  to  answer  within 
Hhe  time  prescribed,  tbe  general  rale  is  that  the 
plaintiff  is  entitled  to  have  a  judgment  against 
the  garnishee;  bnt  in  a  case  where,  witlfin 
three  days  after  the  plaintiff  had  obtained 
Judgment  against  the  defendant  the  garnishee 
filed  an  answer  denying  any  Indebtedness  to 
the  defendant  and  set  forth  therdn  good  and 
SQfQcient  reasons  for  not  answering  In  doe  time, 
which  reasons  showed  that  tbe  garnishee  was 
guilty  of  no  laches,  but  acted  m  good  faith, 
and  therefore  was.  In  justice  and  right,  entitled 
to  an  opportunity  to  answer,  it  was  error  to 
strike  the  answer  and  enter  a  Judgment  against 
the  garnishee. 
(Srllnbiis  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Reid,  Judge. 

Garnishment  by  the  Brnnswlck  Publishing 
Company  against  tbe  Atlanta  Journal  From 
the  Judgment  the  Atianta  Journal  brings  er- 
ror, and  plaintiff  assigns  cross  error.  Judg- 
ment reversed,  and  cross  bUl  affirmed. 

Hoke  Smith  and  H.  0.  Peeples,  for  plaintiff 
In  error.  Geo.  S.  Jones,  H.  A  Alexander,  and 
A  B.  Vtve,  im  defendant  In  error. 
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toe  city  court  of  Uacon  In  Its  favor  against 
Kennedr.  A  certified  copy  of  the  affidavit 
and  bond  was  filed  In  the  clerk's  office  of  the 
city  court  of  Atlanta.  A  Judgment  was  ob* 
tained  against  Kennedy  on  June  12,  1899. 
On  the  21st  day  ot  January,  1899,  a  summons 
of  gamlshment  was  served  on  the  Atlanta 
Journal,  which  garnishment.  It  Is  claimed  by 
the  publishing  company,  was  returnable  to 
tiie  March  term,  1899.  of  the  city  court  of  At- 
lanta. The  ganilshee,  according  to  the  aver- 
ments In  Its  answer  to  the  rule,  Sled  an  an- 
swer to  the  summons  of  garnishment  in  the 
city  court  of  Atlanta  on  June  IK,  1899.  in 
which  It  denied  any  Indebtedness  to  the  de- 
fendant Afterwards  the  publishing  com- 
pany filed  a  petition  alleging  that  It  had 
brought  suit  against  Kennedy  In  the  dty 
court  of  Macon;  that  on  the  12th  of  June, 
1889,  it  had  obtained  a  Judgment  against  him; 
that  prior  thereto,  and  after  the  commence- 
ment of  the  suit.  It  had  caused  a  summons  of 
gamlshment  to  be  served  on  the  Journal,  re* 
tumable  to  the  March  term,  1899,— and 
prayed  that  the  answer  filed  by  the  garnishee 
in  June,  1899,  be  stricken,  and  that  petitioner 
have  Judgment  against  the  garnishee  for  the 
amount  of  the  Judgment  it  had  obtained 
against  the  principal  defendant,  and  that  the 
garnishee  be  required  to  show  cause  why  tbe 
petition  should  not  be  granted.  In  re8p<m8e 
to  a  rule  served  upon  this  petition,  tbe  gar- 
nishee answered  that  It  did  not  have  notice 
that  tbe  proceeding  was  pending  In  the  city 
court  until  the  day  previous  to  that  on  which 
It  filed  Its  answer;  that  the  summons  of  gar- 
nishment served  upon  it  required  tbe  gar- 
nishee to  appear  at  the  February  term,  1899, 
of  the  Justice's  court  for  the  lCi26th  district, 
G.  M.,  Fulton  county,  to  answer,  and  that 
during  that  term  of  the  Justice's  court, 
through  its  vice  president.  It  did  appear  there 
and  make  answer  to  the  summons,  a  copy  of 
which  answer  Is  attached  to  this  answer; 
that  the  original  summons  of  garnishment 
was  lost;  that  on  the  14th  of  June  it  was  no- 
tified that  the  case  was  pending  in  the  city 
court  of  Atlanta,  and  after  Investigation  tbe 
garnishee  at  once  filed  Ita  answer  in  that 
court.  It  averred  that  a  mistake  was  made 
in  writing  the  summons,  and  prayed  to  be  dis- 
chai^d.  This  answer  was  verified  by  ui 
officer  of  the  Journal  Company.  Bfntdi  evi- 
dence was  had  on  the  question  whether  tbe 
summons  of  gamlshment  really  directed  the 
garnishee  to  answer  to  the  city  court,  or  to 
tbe  Justice's  court  Without  going  Into  this 
evidence.  It  Is  sufficient  to  say  that  while  that 
offered  by  the  Jonmal  Oompany  was  positive 
and  explicit  that  the  snnmionjB  required  It  to 
appear  and  answer  at  the  Justice^  court,  that 
of  the  movant  tended  to  show  Hhat  the  sum- 
mons required  the  garnishee  to  answer  In 
the  city  conrt  After  the  evidence  was  lieard 
the  trial  Judge  snstalned  the  prayer  of  the 
petition,  and  rendered  a  Judgment  against  tlie 


coined  to  this  mlJug,  and  the  same  u  alleged 
in  this  court  to  be  «ror.  Tbe  pnbUsblng 
company  sued  out  a  cross  bill  of  exceptions. 
In  which  it  alleged  that  the  garnishment  pa- 
pers, with  all  entries  thereon,  indnding  tlie 
return  of  tbe  constaUe,  being  before  tbe 
court  and  It  not  appearing  that  any  trar- 
erse  had  been  filed  to  the  return  of  the  c<m- 
stable,  nor  that  officer  had  been  made  a  party, 
a  motion  was  made  to  strike  the  answer  to 
the  petition,  and  for  a  Judgment  against  tbe 
garnishee  because  the  answer  to  the  petitloa 
was  Insufficient  In  law,— that  no  traverse  was 
filed  to  the  return  of  the  officer,  and  the  offi- 
cer was  not  a  party  to  the  proceeding,— and 
because  the  answer  offered  to  be  filed  to  the 
garnishment  was  too  late;  tliat  tbe  conrt 
ov^mled  this  motion,  and  the  publishing 
company  excepted.  The  main  and  cross  bills 
of  exceptions  were  argued  together,  and  treat 
ed  as  one  case,  and  will  t>e  ao  considered 
here. 

It  Is  claimed  by  the  publishing  company 
that  the  question  made  in  the  cross  bill  of  ex- 
ceptions has  been  decided  In  Its  favor  by  the 
recent  case  of  O'Neill  Mfg.  Co.  v,  Ahrens  ft 
Ott  Mfg.  Co.  (Oa.)  86  8.  B.  66.  Some  of  the 
points  decided  in  that  case  are  controlling  as 
to  similar  points  here.  As  an  example,  un- 
der the  case  dted  It  must  be  ruled  that  the 
return  of  the  constable  made  in  the  case  at 
bar  meant  that  the  summons  of  garnishment 
which  he  served  directed  the  garnishee  to  file 
Its  answer  In  the  city  court  of  Atlanta.  If 
the  present  case  depended  on  the  qnestfon 
whether  or  not  the  summons  did  so  direct  the 
garnishee,  then  the  case  cited  would  be  con- 
clusive of  the  question  In  favor  of  the  publish- 
ing company.  It  Is  also  tme  that  that  part 
of  the  answer  of  the  garnishee  which  declared 
that  the  summons  of  garnishment  served  np- 
on  It  directed  It  to  make  answer  In  another 
court  was,  under  the  ruling  made  In  tbe  Ahr- 
ens Case,  a  traverse  of  the  truth  of  the  offi- 
cer's return,  and.  In  order  to  have  tbe  Issne 
raised  by  such  traverse  passed  upon,  it  would 
have  been  necessary  to  make  tbe  constable  a 
party;  and  it  Is  also  true  that  this  the  garni- 
shee In  the  present  case  did  not  do.  So  tax 
the  two  cases  are  analogous,  but  the  main 
Issues  of  law  involved  In  tbe  two  cases  are 
essentially  dUferent  and  therefore  the  two 
cases  are  dearty  dlstlnguiBbahle.  In  the 
Ahrens  Case,  above^  the  company  filed  a  peti- 
tion against  the  garnishee,  allying  tbat  It 
had  obtahied  a  general  Judgment  against  tlie 
defendant;  that  on  this  It  had  sued  oat  a 
summons  of  gamlslmient  on  December  4. 
1896,  returnable  to  the  Jannary  tenn,  1897, 
of  the  superior  conrt,  and  had  the  same  serv- 
ed on  the  garnishee;  tbat  no  answer  had 
been  filed  In  response  to  the  sommcHia;  and 
that  tbe  case  was  In  defkolt  since  tike  July 
term,  ISBT.  of  13ie  superior  court  It  prayvd 
for  an  order  that  the  gamlsbee  show  cane 
why  the  plaintiff  should  not  have  Jndgmesit 


niBbment  that  had  been  Berred  upon  It,  and 
that  it  had  filed  its  answer  at  the  time  direct- 
ed by  the  summons;  that  the  summons  of 
garnlfihment  served  In  that  particular  case, 
according  to  Its  best  recollection  and  belief, 
reqalred  It  to  make  answer  in  the  city  court; 
and  that  It  had  made  answer  thereto.  This 
answer  then  denied  that  the  summons  of 
garnishment  was  properly  served  apon  It  It 
then  tendered  an  answer  denying  indebted- 
ness, and  prayed  that  It  be  allowed  to  file  the 
same  nunc  pro  tunc  Moreover,  It  distinctly 
appears  from  the  record  of  that  case  that 
the  garnishee  was  offered  an  opportunity  to 
traverse  the  officer's  retnm,  and  failed  to  do 
so.  In  the  case  at  bar,  while  the  garnishee 
affirms  nnder  oath  that  the  summons  It  re- 
ceived directed  It  to  answer  in  the  Justice's 
court  and  It  did  not  make  the  officer  serving 
the  snmmons  a  party,  It  sets  up  additional 
and  distinct  reasons  why  the  judgmmt 
prayed  for  shonld  not  be  rendered  against  tt 
While,  tho^fore,  the  garnishee  did  not  In  this 
case  occupy  the  advantageoiMi  position  to 
which  tt  would  have  beoi  entitled  had  Uie 
traveru  been  filed,  let  ns  Inquire  If  the  rea^ 
soiiB  jut  referred  to  were  not  good  and  sufll- 
dent  to  defeat  the  motion  for  a  judgment 
against  it  These  are  that  tt  acted  In  good 
faith;  that  It  did  appear  at  the  justice's  eonrt 
in  response  to  the  requirement  of  the  sum- 
mons and  answered  the  garnishment  a  copy 
of  which  it  attached  to  the  answer  to  the 
rule;  that  it  owes  the  defendant  nothing; 
that  It  discovered  on  the  14th  of  Jnne  that 
the  garnishment  caw  was  really  in  the  city 
court;  and  that  it  appeared  in  said  court  on 
the  Ifith  and  filed  Its  answer.  For  aught  that 
appears,  this  answer,  while  out  of  time,  was 
made  before  the  calling  of  the  garnishment 
case  on  the  docket:  and  as  It  Is  provided  by 
section  4720  of  the  CHvll  Code  that  the  plain- 
tiff shall  not  have  judgment  against  the  gar- 
nishee  until  he  has  obtained  judgment  against 
the  defendant  under  no  circumstances  could 
tbe  plaintiff  have  obtained  a  judgment  against 
the  garnishee  until  the  12th  of  June,  three 
days  before  the  garnishee  answered.  The  de- 
lay to  the  plaintiff  could  not  have  been  very 
material.  It  is  true  that  section  4B51  of  the 
Civil  Code  provides  that  If  the  person  sum- 
moned as  garnishee  fails  to  appear  and  an- 
swer at  the  first  term,  tbe  case  shall  stand 
continued  tmtll  tbe  next  term,  and  that,  if  he 
should  fall  to  appear  and  answer  by  the  next 
term,  the  plaintiff  may,  on  motion,  have  judg- 
ment against  the  garnishee  for  the  amount  of 
the  judgment  he  has  obtained  against  the 
defendant  It  Is  likewise  true  that  the  rights 
of  the  diligent  creditor  require  a  prompt  com- 
pliance with  the  law  on  the  part  of  the  gar- 
nishee. It  has,  however,  been  repeatedly  rul- 
ed by  this  court  that  circumstances  may  arise 
in  which  tbe  garnishee  ought  not  to  have 
judgment  rendered  against  him  for  failure  to 
answer  at  the  exact  time  required.  Gamlsh- 


tbe  garnishee  (alls  to  appear  and  answer  by 
the  next  (second)  term,  the  plaintiff  may,  on 
motion,  have  a  Judgment  etc.  It  Is  not  an 
inflexible  rule  that  he  shall.  While  the 
courts  will  and  ought  to  require  a  prompt 
compliance  with  the  garnishment  the  re- 
peated rulings  of  this  court  authorize  fur- 
ther time  to  be  given  the  garnishee  under 
exceptional  circumstances.  In  the  case  of 
Cbrhart  v.  Boss,  15  Ga.  186,  it  was  ruled 
that  the  answer  being  actually  filed  within 
a  few  days  after  the  time  limited  In  the 
order,  and  before  tbe  case  was  reached  on 
the  docket  accompanied  by  the  affidavits  of 
the  parties  and  their  counsel,  that  It  was 
Impossible  to  have  access  to  the  original 
papers  which  were  withdrawn  from  the 
clerk's  office,  was  sufficient  In  the  case  of 
Clark  T.  Chapman,  46  Oa.  486,  Judge  Me- 
Cay,  delivering  the  opinion  of  t2ie  court 
says:  *The  law  requires  the  answer  to  be 
at  tbe  flmt  term.  We  see  no  ohjectlon  to 
Saving  time  until  the  judgment  goes  against 
the  principal  debtor,  and  have  several  times 
ruled  that  the  court  may  Indu^  the  gar^ 
nlahee  till  that  time.  Fwhaps  there  Is  no 
objection  to  Indulgence,  for  good  reasons, 
up  to  a  reasonable  time  beftne  tbe  dismissal 
of  the  juries."  In  the  case  of  McCallum  t. 
Brandt  48  Qa.  488,  a  defaulting  garnishee 
moved  the  court  after  the  discharge  of  the 
Juries,  to  be  allowed  to  file  hbi  answer  dmy- 
Ing  indebtedness,  and,  tor  cause  why  tbe  an- 
swer was  not  filed  before,  showed  that  tbe 
orl^nsl  defendant  had  been  before  that 
time,  In  a  case  of  lnv(rtuntary  proceedings 
In  bankruptcy,  adjudged  a  bankrupt;  that 
a  new  trial  had  been  granted;  and  that  tbe 
proceedings  In  bankruptcy  wm  still  pend- 
ing. It  was  ruled  there  that  the  court  did 
not  abuse  Its  discretion  In  permlttii^  the 
answer  to  be  then  filed.  In  delivering  tiie 
c^Inlcm,  Judge  Trippe  says:  **When  a  par- 
ty, under  the  advice  of  counsel  falls  to  file 
his  answer  In  time,  not  believing  that  the 
court  would  proceed  further  In  the  main 
suit  shall  he  be  adjudged  In  contempt  (for 
it  is  as  a  quasi  contempt),  and  be  adjudged 
to  pay  the  whole  debt?  Though  the  last 
day  of  grace  in  such  cases  may  seem  to 
have  passed,  it  is  not  always  that  the  door 
is  finally  closed."  In  the  case  of  Russell  v. 
Bank.  50  Ga.  576,  this  court  ruled  that  when 
a  garnishee  failed  to  answer  through  a  mis- 
take as  to  his  legal  dul7,  and  judgment  was 
rendered  against  him  for  a  much  larger  sum 
than  he  had  in  hand,  the  discretion  of  the 
court  in  setting  aside  the  same,  on  motion 
made  during  the  term,  will  not  be  controlled; 
and  Judge  Warner,  In  delivering  the  optnlcm 
in  that  case,  said:  "The  general  rule  un- 
doubtedly Is  that  tbe  court  will  not  set  aside 
a  judgment  against  a  garnishee  who  fails  to 
answer,  unless  some  good  and  satisfactory 
reason  be  shown  therefor,  to  be  judged  (tf 
by  the  court*'   In  the  case  of  Bearden  v. 


term  of  the  city  coui-t,  and  no  answer  was 
filed  at  that  term,  and  at  the  December 
term  the  case  was  reached  in  its  order,  and 
stfll  no  answer  was  filed,  and  no  reason  was 
assigned  for  such  failure,  it  was  error  to  al- 
low counsel  for  the  garnishee  "further  time 
to  look  into  the  matter."  and  to  refuse  to 
strike  the  answer  of  the  garnishee,  sub- 
sequently filed,  and  to  enter  up  juilgment 
against  It  as  In  case  of  default.  The  pre- 
vious adjudications  of  this  court  were  re- 
viewed in  the  case  last  cited,  and  the  con- 
clusion of  our  present  Chief  Justice,  who  de- 
livered the  opinion,  after  a  consideration  of 
the  rulings  made  theretofore,  was:  "All 
these  cases  go  upon  the  principle  that 
where  the  garnishee  has  failed  to  answer, 
but  gives  a  good  and  sufflclcnt  reason  for 
tlie  failure.  It  is  tlicn  within  the  discretion 
of  the  court  ns  to  whether  he  will  allow 
Judgment  against  him  or  not.  But  there  is 
no  case  that  we  can  find  where  the  Judge 
has  allowed  the  garnishee  time,  after  the 
case  Is  called,  to  look  Into  the  matter  and 
ascertain  whether  he  has  a  defense  or  not, 
without  giving  any  reason  or  explanation 
for  his  failure  to  file  his  answer  up  to  that 
time.  In  such  a  case  the  law  seems  to  us 
peremptory,  and  there  is  no  discretion  left 
to  the  Judge."  With  this  statement  of  the 
rule  we  are  in  entire  harmony,  and  are  of 
the  opinion  that  the  trial  judge  ought  not  to 
have  stricken  the  answer  of  the  garnishee 
In  this  case,  and  entered  a  Judgment  against 
it  In  favor  of  the  plaintiff.  As  we  view  the 
record,  there  is  no  evidence  of  bad  faith 
upon  the  part  of  the  garnishee.  If  It  be  as- 
sumed (which  it  must,  under  the  ruling  In 
the  Ahrens  Case)  that  the  summons  of  gar- 
nishment in  fact  directed  the  Journal  Com- 
pany to  answer  in  the  city  couil,  there  can 
still  be  no  question  but  what  the  garnishee  in 
good  faith  understood  the  summons  differ- 
ently, because  It  did  appear  at  the  time  nam- 
ed in  the  summons  In  the  Justice's  court  and 
flle  its  answer.  While,  therefore,  concluded 
by  the  fact  that  the  summons  was  as  stat- 
ed, it  surely  was  not  estopped  to  deny  that 
It  made  an  honest  mistake  as  to  this  fact, 
and  that  because  of  this  mistake  it  In  good 
faith  made  answer  In  the  magistrate's  court, 
and  failed  to  answer  In  due  time  in  the 
city  court.  It  Is  not  the  object  of  the  law 
to  make  one  man  pay  the  debt  of  another. 
The  purpose  of  the  garnishment  law  Is  to 
impound  property  belonging  to  a  debtor  In 
the  hands  of  a  third  person,  and,  while 
such  third  person  must  promptly  respond 
to  the  call  of  the  plaintiff  to  answer.  If  he 
is  prevented  from  doing  so  on  the  day  nam- 
ed, by  accident,  mistake,  or  any  unavoidable 
cii'cumstance  for  which  the  law  will  have 
regard,  but  does  appear  and  flle  his  answer 
In  time  for  the  plaintiff  to  reap  the  reward 
of  his  diligence,  and  without  putting  the 
plnintiff  to  any  unnecessary  delay,  In  the 


soon  as  the  circumstances  will  admit,  tber^ 
Is  no  equitable  reason  why  the  answer 
should  not  be  allowed  to  stand,  and  the 
rights  of  the  parties  determined  on  the  mer- 
its as  they  shall  be  made  to  appear  by  in- 
vestigation. Judgment  reversed.  Cross  bill 
affirmed. 


CITY  OP  ATLANTA  et  a!.  STEIX. 

(Supreme  Court  of  Georgia.   Ao^.  9.  1900.) 

MUNICIPAL  CORPORATIONS— CONTRA Cre- 
M0N0P0L,1ES. 

A  municipal  corporation,  though  not  re- 
quired by  its  charter  to  let  contracts  for  piiM:^' 
work  to  the  lowest  bidders,  and  though  doit- 
ed, na  to  such  matters,  with  the  broadest  iir- 
cretionary  powers,  has  no  authority  to  adopt  t2 
ordinance  prescribing  that  all  work  of  b  in- 
ignated  kind  shall  be  given  exclusively  to  per 
suns  of  a  specified  class.  Such  an  ordinance  ii 
ultra  vires  and  illegal,  becanse  it  tends  to  «- 
courage  monopoly  and  defeat  competition,  ind 
all  contracts  made  in  pursuance  thereof  in 
void. 

^Syll.^bus  by  the  Court.) 

Error  from  superior  court,  Fulton  connty; 
J.  H.  Lumpkin,  Judge. 

Action  by  George  Stein  against  the  dty 
of  Atlanta  and  others.  Judgment  for  plain- 
tlCF.    Defendants  bring  error.  Affirmed 

J.  A.  Anderson,  J.  T.  Pendleton.  LumpKn 
&  Colquitt,  and  C.  T.  Ladson,  for  plaintiffs  in 
error.  C.  W.  Smith  and  Armlnius  Wriglit 
for  defendant  In  error. 

LUMPKIN,  P.  J.  The  mayor  and  general 
council  of  the  city  of  Atlanta  adopted  the 
following  ordinance: 

"An  ordinance  requiring  the  union  label  of 
the  Allied  Printing  Trades  Council  on  aH 
city  printing. 

"Section  1.  Be  It  ordained  by  the  nwyof 
and  general  council  that  all  printing,  of  vrliai- 
ever  character,  used  for  or  by  the  city  of  At- 
lanta, shall  bear  the  Allied  Printing  Traile* 
Council  union  label  of  Atlanta,  Georgii.  M 
registered  with  the  secretary  of  state. 

"Sec.  2.  Each  and  every  city  ofllclal  when 
advertising  for  bids  for  printed  matter  sluil 
specifically  state  in  said  advertisement  uJ 
shall  notify  bidders  that  all  bids  shall  be 
made   in   accordance   with    this  ordlaan* 

"Sec.  3.  AH  ordinances  or  parts  ot  ordinan- 
ces in  conflict  with  this  ordinance  are  hweby 
repealed." 

This  ordinance  went  into  effect  March  9. 
1900.  In  obedience  to  Its  requirements,  ttie 
city  comptroller  made  a  contract  with  tli* 
Pease  Printing  Company,  a  member  of  li* 
union,  to  do  certain  printing  at  an  apwi 
price.  Stein,  a  citizen  and  taxpayer  of  At- 
lanta, filed  an  equitable  petition  to  enjoin  thf 
municipal  authorities  and  the  Pease  CompMT 
from  carrying  this  contract  Into  effect 
the  former  from  further  enforcing  the  onll- 
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ice  mentioned.  At  the  hearing  It  appear- 
that  there  were  In  the  city  four  union  and 
een  nonunion  printing  establiBhrnents,  and 
it  the  comptroller,  solely  because  of  tbla 
Unauc^  tefnoed  to  entertain  bids  for  print- 
from  the  inroprletors  of  any  of  the  latter, 
e  evidence  was  conflicting  as  to  the  value 
the  work  embraced  In  the  contract  with 
Pease  Company,  bat  the  preponderance  of 
iraa  to  the  effect  that  it  was  worth  less 
n  the  price  to  be  paid  that  company;  and 
t  the  cl^t  if  the  nonnnion  printers  had 
n  allowed  to  compete  for  it,  conid  have 
de  a  more  advantageous  contract  The 
rter  of  the  city  does  not  require  the  mayor 
.  general  council  to  let  contracts  for  pub- 
work  to  the  lowest  bidders,  but,  xuxAer  its 
visions,  the  monldpal  authorities  are,  as 
lucb  matters,  Invested  with  a  wide  discre- 
L.  The  Injunction  was  granted,  and  the 
?Ddant8  excepted.  As  the  contract  was 
]e  strictly  In  pursoance  of  the  ordinance, 
validity  of  the  former  depends  npon  that 
the  latter.  If,  therefore,  the  ordinance 
:  void,  and  it  was  right  to  enjoin  the  fur- 
-  enforcement  of  It,  thore  was  certainly  no 
r  in  preventing  by  injunction  the  consum- 
lon  of  the  contract  The  fall  of  the  ordi- 
ce  necessarily  carries  with  it  the  agree- 
it,  which  had  no  other  source  of  vitality. 
>ur  judgment,  the  ordinance  was  void,  and 
Injunction  was  properly  granted.  It  can- 
be  seriously  denied  that  the  ordinance 
led  to  defeat  competition  and  encourage 
;opoly.  Indeed,  the  evidence  Introduced 
're  the  trial  judge  fully  warranted  a  find- 
that  such  was  not  only  the  tendency,  but 
actual  effect  of  the  ordinance.  It  Is  not 
iln  the  power  of  municipal  authorities  to 
it  legislation  of  this  kind.  On  the  con- 
s', with  all  respect  to  the  members  of  the 
council,  we  are  constrained  to  hold  that  so 
g  Is  an  unwarranted  act,  which  calls  for 
zial  interference.  We  cannot  agree  with 
able  and  distinguished  counsel  for  the 
that  "the  ordinance  attacked  and  enjoln- 
elow  amounted  only  to  a  direction  by  the 
or  and  general  council  to  the  ministerial 
iTB  of  the  city  to  place  the  orders  fcur  pnb- 
rlntlng  with  printers  using  a  union  label." 

ordinance  Is  something  more  than  a 
i  "direction."  It  has  the  form,  and  was 
ided  to  have  the  effect,  of  law;  and.  If 
[,  would,  until  repealed,  bind  the  mem- 
of  council  as  much  as  it  would  the  sub- 
late  officials  of  the  dty.  These  mem- 
could  not,  with  propriety,  disregard  It  so 
as  the;  permitted  It  to  stand  upon  the 
[clpal  statute  book;  and  the  mere  power 
peal  It  certainly  did  not  prevent  Its  opera- 
on  all  conconed.  U,  In  the  absence  of 
an  ordinance,  the  contract  Id  question 
been  let  to  the  Pease  Company,  it  could 
p»^rly  be  said  that  the  making  of  It 
an  abuse  of  dlsCTeticm  on  the  sole  ground 
tbe  price  of  the  work  was  too  high.  It 
d  reqnlre  an  eactreme  case  to  justify  the 
:s  in  setting  aside  a  municipal  contract 
icli  a  ground,  when  made  under  a  charter 


like  that  of  Atlanta.  With  respect  to  agree- 
ing on  prices,  securing  good  work,  prompt 
service,  etc.,  the  municipal  discretion  must 
and  should  be  allowed  a  wide  scope;  and. 
when  exercised,  the  courts  should  be  exceed- 
ingly tiow  and  reluctant  to  Interfere.  Cet- 
talnly,  they  should  never  undertake  to  substi- 
tute their  judgment,  in  matters  of  Judgment, 
for  that  of  the  city's  governing  authorities. 

This  court  In  Semmes  v.  Mayor,  etc.,  19 
Oa.  471,  hdd  that  "a  body  corporate  Is  not 
answerable  tor  an  erroneous  exercise  of  a  dis- 
cretion, though  the  consequences  be  inju- 
rious," and  that  "Inadequacy  of  price,  unless 
so  great  as,  of  Itself,  to  be  evidence  of  fraud. 
Is  not  a  sufficient  ground  for  Impeaching"  a 
contract  for  the  sale  of  property  belonging  to 
a  city.  In  Wells  v.  Mayor,  etc.,  48  Ga.  67, 
It  was  decided  that  where  a  municipal  cor- 
poration Is  acting  within  tbe  scope  of  Its  pow- 
ers, a  court  will  not  "Interfere  to  restrain  or 
control  Its  action  on  the  ground  that  the 
same  is  unwise  or  extravagant"  and  that, 
**to  sustain  such  interference.  It  must  appear 
either  that  the  act  is  ultra  vires,  or  fraudu- 
lent or  corrupt"  Again.  In  Danlelly  v.  Ca- 
banlss,  52  Oa.  212,  It  was  ruled  that  "when 
a  town  council  is  authorized  by  law  to  do  a 
particular  act  at  its  discretion,  the  courts 
wUI  not  control  this  discretion,  and  Inquire 
Into  the  propriety,  economy,  and  general  wis- 
dom of  the  undertaking,  or  Into  the  details 
of  the  manner  adopted  to  carry  the  proj- 
ect Into  execution."  The  case  of  Mayor, 
etc.,  V.  BldrM^,  M  Oa.  624,  Is  on  the  same 
line,  and  there  are  many  others  In  which 
this  court  has  made  decisions  of  similar  Im- 
port The  doctrine  of  all  these  cases,  vis. 
that,  as  a  general  rule,  there  should  be  no 
judicial  Interference  with  the  exercise  by 
municipal  l)odIes  of  the  discretion  with  which 
they  are  by  law  Invested,  Is  sound  and  well 
recognized;  but  this  rule  Is  not  absolutely 
vrithout  exception.  The  whole  subject  was 
given  thorough  consideration  In  the  case  of 
City  of  Atlanta  v.  Holllday,  90  Oa.  646,  23 
S.  E.  509,  In  which,  after  stating  that  "under 
the  charter  of  the  city  of  Atlanta  the  discre- 
tion of  Its  municipal  authorities,  vrlthin  l^e 
sphere  of  their  powers,  Is  very  broad,  and 
this  discretion  Is  to  be  exercised  according 
to  the  judgment  of  the  corporate  authorities 
as  to  tbe  necessity  or  expediency  of  any  giv- 
en measure,"  It  was  held  that:  "Where  these 
authorities  are  acting  within  the  scope  of 
their  duties,  and  exercising  a  discretionary 
power,  tbe  courts  are  not  warranted  In  Inter- 
fering, unless  fnnd  or  corruption  Is  shovra, 
or  tiie  power  nr  discretion  Is  being  manlfestiy 
abused  to  the  <vpre88lon  of  the  citizen.  In  a 
case  where  It  clearly  appears  that  a  threat- 
ened act  <m  the  part  of  the  munldinl  au- 
thorities will  result  In  sudi  oppression,  a 
court  of  equity  may  Intofere  to  iffevent  the 
wrong.*'  The  vice  of  the  ordinance  now  un- 
der consideration  is  that  It  cuts  off  the  poww 
to  fully  and  tre^  exercise  tiut  very  discre- 
tion which  the  public  good  requires  the  may- 
or and  general  council  to  exercise  in  making 
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In  behalf  of  the  dty  which  It  1b  Idle  to  aaj 
would  not  be  presented  were  this  ordinance 
oat  of  the  way.  We  cannot,  fhwetore,  es- 
cape the  concliialfa  that  In  adf^tlog  this 
dlnance  the  mayor  and  general  conncU  ex- 
ceeded their  anthorl^.  In  1  BpeU.  Bstr.  Be* 
Uef,  S  71S,  It  is  said:  **Where  no  conditions 
or  restrictions  are  Imposed  upon  municipal 
officers  In  the  mattw  of  letting  omtracta, 
they  are  not  oUlged  to  let  the  work  to  the 
lowest  bidder,  and  'cannot  be  enjoined  tar  a 
refusal  to  do  so.  unless  guilty  of  fraud. 
They  may  exercise  an  unlimited  dlscretton 
80  long  as  they  are  not  guilty  of  gross  abuse 
of  dlscretitm,  and  do  not  pervert  their  pow- 
ers to  sndi  an  extent  as  to  amount  to  a 
fraudnlent  mlsaroropriation  ct  the  public 
funds."  It  is  Interesting,  In  this  connection, 
to  notice  the  case  of  AT»ry  t.  Job.  25  Or. 
612.  86  Pac.  288,  In  which  It  was  ruled  that: 
"Although  the  purdiase  or  erection  of  cer- 
tain public  improTements  may  have  been  by 
the  mnnicipal  charter  confided  to  the  jndg- 
ment  and  discretion  of  the  dty  council,  yet 
equity  will,  at  the  suit  of  taxpayers,  restrain 
the  council  from  proceeding  in  the  matter 
when  it  is  not  exercising  Its  discretion,  but  Is 
arbitrarily  wasting  tiie  public  funds,  since 
such  conduct  is  s  gross  and  manifest  abuse  of 
power  amounting  to  a  legal  fraud  ou  the  tax- 
payers." Here,  then,  we  have  most  respectSp 
ble  authority  for  the  proposition  that  a  mu- 
nicipal act  which  amounts  to  a  refusal  to 
exercise  discreticm,  and  which  must  result  In 
an  arbitrary  waste  of  the  public  funds,  "Is  a 
gross  and  manifest  abuse  of  power  amoun^ 
Ing  to  a  1^1  fraud  on  the  taxpayers."  Is 
not  such  waste  sure  to  occur  when,  out  of 
nineteen  printing  concwne  in  Atlanta,  only 
four  are  allowed  to  compete  for  the  d^'s 
work,  and  would  not  a  combination  of  these 
four  (which  could  most  probably  be  effected 
without  much  difficulty)  certainly  create  a 
m<mopoly?  If  the  four  should  combine,  there 
would  be  no  competition  whatever.  It  was 
urged  in  the  argument  that,  if  such  a  thing 
should  occur,  the  ordinance  could  and  would 
t>e  speedily  repealed.  To  this  we  reply  that 
the  combination  might  be  made  without  the 
knowledge  of  the  municipal  authorities;  but, 
aside  from  this,  they  ought  at  all  times  to  be 
Id  a  position  to  meet  such  an  emergency 
without  being  compelled  to  resort  to  further 
legislation;  and,  further,  whether  such  a 
combination  Is  to  be  anticipated  or  not,  they 
have  no  more  right  to  restrict  competlticm 
than  to  defeat  It  altogether. 

The  case  of  Adams  v.  Brenan,  177  m.  19^ 
52  N.  E.  814,  42  L.  R.  A.  718,  is  in  many  re- 
spects similar  to  the  one  In  hand.  It  was 
there  held  that  "a  board  of  education  has  no 
power  to  agree  with  the  representatives  of  la- 
bor  organizations  to  Insert  in  all  its  contracts 
for  work  upon  school  buildings  a  provision 
that  none  but  union  men  should  be  employed 
in  such  work,  or  placed  upon  its  p^  nrils.*' 


Indoded  in  this  ocmtnet  Is  a  discrlmlnatios 
between  different  classes  of  dtisens,  and  of 
such  a  nature  as  to  restrict  competition,  and 
to  Increase  the  cost  of  work.  It  Is  unques- 
tionable tiiat;  If  the  l^slatore  slionld  oiaet 
a  statute  containing  the  same  provision  as 
this  oonlract  In  regard  to  any  work  to  be 
done  ftnr  boards  of  education,  or  If  they  ahonld. 
by  a  statute,  undertftke  to  reqtilre  ttite  board, 
as  the  agency  of  the  state  In  the  manage- 
ment of  school  affairs  In  tiie  city  of  Oblcago^ 
to  adopt  such  a  nde,  or  insert  such  a  clause 
in  Its  contracts,  or  should  undertake  to  an- 
tfaorize  it  to  do  so,  the  provision  would  be 
absolutely  null  and  Tidd,  as  In  conflict  with 
the  constitntion  of  the  state.  If  mi^  a  re- 
striction were  sought  to  be  enforced  by  any 
law  of  tiie  state.  It  woidd  onistitate  an  In- 
filngement  upon  the  constitutional  rlgrhta  of 
citizens,  so  that  the  state  In  Its  soTerelKn  ca- 
pacity, through  Its  legislature,  could  not  enact 
aucfa  a  provision.''  Pages  199.  200,  177  IlL. 
page  SIS,  62  N.  E..  and  page  720,  42  L.  R.  A. 
"There  is  another  ground  upon  which  com- 
plainant has  an  undoubted  right  to  maintain 
the  bni,  and  that  is  that  the  contract  tends  to 
create  a  monopoly,  and  to  restrict  competition 
In  bidding  for  work.  The  board  of  education 
may  stipulate  for  the  quality  of  material  to 
be  furnished  and  the  degree  of  skill  required 
in  workmanship,  but  a  provision  that  the 
work  shall  only  be  done  by  certain  persona  or 
classes  of  persons,  members  of  certain  sode- 
ties,  necessarily  creates  a  monopoly  In  their 
favor.  The  effect  of  the  provision  Is  to  lessoi 
competition  by  preventing  contractors  from 
employing  any  except  certain  persona,  and  by 
excluding  therefrom  all  others  Migaged  in  thf 
same  work;  and  such  a  provision  is  Illegal 
and  void.  A  tazp^er  may  resist  an  attempt- 
ed appropriation  of  his  money  in  execntion 
of  such  a  contract"  Pages  201,  202,  177  IlL, 
page  816,  52  N.  E..  and  page  721,  ^  U  R.  A. 
In  Holden  v.  City  of  Alton,  17?  IlL  318,  53  N. 
E.  666,  which  was  a  case  of  Identically  the 
same  kind  as  ours,  except  that  there  the  dty 
charter  required  the  contracts  to  be  let  to  the 
lowest  bidders.  It  was  decided  that  an  ordi- 
nance like  the  one  now  under  review  was  "Il- 
legal, as  tending  to  create  a  monopoly,  and 
impose  an  additional  burden  on  taxpayers." 
While,  of  course,  the  provision  as  to  letting 
contracts  to  the  lowest  bidders  was  a  matter 
of  consequence,  an  examination  of  the  opin- 
ion, which  was  delivered  by  the  same  Justice 
from  whom  we  quoted  above,  will  leave  littie 
room  for  douI)tIng  that  the  dedslon  would 
and  ought  to  have  been  the  same;  even  Is  the 
absence  of  such  a  provision. 

Thwe  are,  besides  thb  foregoing,  numerous 
other  authorities  which  support  our  condn- 
slon  In  the  present  case.  We  dte,  as  more  or 
less  In  point,  the  following:  Beach,  Mooop. 
S  125;  2  Beach,  InJ.  S  1299;  City  of  Chicago 
V.  Rurapff,  46  111.  90;  Uttier  v.  Jayne.  124  IlL 
123,  16  N.  B.  8T4;  Assodattott  t.  Topefca,  20 


Oakley  t.  Glt7  of  Atlantic  City  (N.  J.  Sap.)  44 
Atl.  OSl;  WlnUer  t.  SnmmerB  ^ov.)  B  N.  T. 
Supp.  728.  Moat  of  tlie  antboritles  cited  In 
tills  opinion  an  also  perttnintt  upon  the  pvop- 
oslUint  tbat  In  a  caae  like  the  piewnt  the  tax- 
payer hat  the  right  to  Invoke  an  Injunctton. 
Oar  case  of  Peeples  t.  Byrd,  98  6a.  G8^  25 
S.  SI.  6T7,  relied  on  by  connsel  for  the  plaln- 
tlfls  In  eiTor,  Is  In  entire  accord  with  what 
we  now  decide.  There  the  ropreme  court  re- 
porter was  in  fact  czerdslng  a  discretion. 
Here  the  coipozate  anOiorltles  sought  to  put 
themselTes  In  a  place  where  they  could  not 
do  BO  at  aU»,  or  dse  within  very  narrow  limits. 
Judgment  afibrmed.  All  the  Justices  eoncnr- 
rlng. 


OITT  OF  BAINBBIDOB  T.  BBXNOLD8. 

(Supreme  Court  of  Georgia.  Aug.  0, 1900.) 
INJUNCTION— VIOLATION  OF  CITY  ORDINANCB. 

A  court  of  equity  will  not,  by  injunction, 
prevent  the  InstitatioD  of  a  prosecution  for  the 
violation  of  a  penal  mnnidpal  ordinance;  nor 
will  it,  upon  petition  for  an  injunction  of  this 
nature,  inquire  Into  the  validity  of  sudi  an  or- 
dinance, npon  conitltatlonal  or  other  groandi. 

(Syllabiu  br  the  Coort) 

Brror  from  anpetior  conrl^  Decatur  coun- 
ty; W.  N.  Spence,  Judge. 

Action  by  J.  £L  Beynolds  against  the  city 
of  Balnbrldge.  Judgment  for  plaintiff,  and 

defendant  brings  error.  Reversed. 

Hawea  &  Uawes,  for  plaintiff  In  errw. 
Albert  H.  Russell  and  M.  B.  O'Neal,  for  de- 
fendant In  error. 

FISH,  J.  The  plaintiff,  aUeglng  that  he 
was  a  resident  of  the  city  of  Balnbrtdge, 
and  the  agent  In  that  city  of  a  nonresident 
steam  laundry,  applied  for  an  Injanction  to 
prevent  the  municipal  corporation.  Its  off^ 
cers  and  agents,  from  enforcing  or  attempt- 
ing to  enforce  a  city  ordinance  which  re- 
quired the  "agent  or  agents  or  representa- 
tives of  each  nonresident  steam  laundry"  Ut 
pay  a  special  license  of  $100.  He  alleged 
tbat  the  ordinance  was  "unconstitutional, 
null,  and  void";  that  it  wu  violative  of 
both  the  constitution  of  this  state  and  the 
constitution  of  the  United  States;  that  the 
city  had  no  authority,  under  its  charter,  to 
enact  the  same;  that  It  was  unreasonable, 
etc.  The  case  was  heard  In  the  court  below 
simply  upon  the  pleadings,  and  the  court 
granted  a  permanent  injunction,  as  prayed 
for,  whereupon  the  defendant  ^cepted. 

It  appears  from  the  record  that  the  ordi- 
nance In  question  imposes  ui>on  the  agent  or 
agents  or  representatives  of  each  nonresl- 
dene  steam  laundry  a  special  license  of  $100, 
and  then,  in  respect  to  its  enforcement, 
simply  provides  "that  any  violation  of  this 
ordinance  shall  be  punished  as  prescribed 
In  section  200  of  the  City  Code."  While  It 


pose  for  which  It  was  enacted,  that  the  mu- 
nicipal cotporatlim  does  Intrad  to  attempt 
to  enforce  this  ordinance  against  the  plain- 
tiff, how  It  will  attempt  to  enforce  It,  or  in 
what  way  It  can  mforce  It,  does  not  appear, 
either  from  the  petition  of  tiie  plaintiff,  the 
answer  of  the  defendant,  or  from  anytiiluff 
else  In  the  record,  except  as  may  be  In- 
ferred from  the  ordtaiance  Itself.  As  the 
ordinance.  In  respect  to  the  means  provided 
for  Its  enforcement  appears  to  be  purely 
penal  In  character,  we  must  presume,  from 
the  record,  that  the  plaintiff  was  seeking, 
by  Injonctlon,  to  prevent  the  Institution 
against  himself  of  a  prosecution  under  Its 
penal  provisions.  The  case,  therefore,  as  it 
Is  presented  to  us,  Is  controlled  by  the  deci- 
sion In  Panlk  v.  Olty  of  Sycamore,  104  Oa. 
24,  80  8.  H.  417,  41  L.  R.  A.  772.  and  the  pre- 
vlous  decisions  of  this  court  therein  cited. 
In  that  case  it  was  held  that:  "Courts  of 
equity  will  not,  by  InJnnctltKi,  prevent  the 
Institution  of  prosecutions  for  criminal  of- 
fenses, whether  the  same  be  violations  of 
state  statutes  or  muDlcIpal  ordinances;  nor 
win  they,  npon  petition  for  an  Injunction  of 
this  nature.  Inquire  Into  the  constitutionality 
of  a  legislative  act,  or  the  validity  or  rea- 
sonableness of  an  ordinance  making  penal 
the  act  or  acts  for  the  doing  of  which  prose- 
cutions are  threatened."  Accordingly,  as 
the  ordinance  involved  In  the  present  case 
is,  with  reference  to  the  means  provided  for 
Its  enforcement,  purely  penal  In  Its  nature, 
the  court  below  had  no  power,  upon  an  ap- 
plication for  an  Injunction  against  Its  en- 
forcement, to  Inquire  Into  Its  validity,  either 
upon  constitutional  or  other  grounds,  and 
to  enjoin  the  city  from  attempting  to  en- 
force It.  If  the  ordinance  Is  Invalid,  by  rea^ 
son  of  Its  nuconstltntlonallty,  or  for  other 
cause,  such  Invalidity  wonld  be  a  complete 
defense  to  any  prosecution  that  might  be  In- 
stltnted  for  Its  violation.  Judgment  re- 
versed. All  the  Justices  concurring. 


BENTLBT  et  al.  v.  SHINQLER. 

(Supreme  Court  of  Georgia.   Ang.  9,  1900.) 

TAX  BXBCUTIONS— WILD  LANDS— ADVBRTISB- 
MaNT-HXBCUnON  BALB. 

1.  It  was  Dot  essential  to  the  validity  of  tax 
executions  against  wild  lands  issued  by  the 
romptroUer  general  under  the  act  of  February 
28,  1874  (Acts  1874,  p.  105).  that  the  same 
should  recite  that  the  lands  were  wild  or  unim- 
proved, or  that  they  had  not  been  retarded  for 
taxation. 

2.  A  statutory  requirement  that  a  given  ad- 
vertisement shall  be  published  in  a  designated 
newspaper  "once  a  week  for  four  weeks  (Act 
Feb.  2§,  1874,  p.  105,  as  amended  by  Act 
Klarch  2,  1875,  p.  119),  before  a  particular  thing 
onu  lawfully  be  done,  is  complied  with  if  (he 
advertiflemeDt  be  Inaerted  in  that  paper  four 
times,  in  as  many  separate  consecutive  weeks, 
and  the  first  insertion  is  made  In  an  issue  of 
the  paper  published  28  or  more  days  before  the 
thing  m  question  la  done. 


4  weeks,  before  the  6mj  ai  hl1& 
(SyUabtu  br  tbe  CoorLk 

Brror  from  superior  court,  Wllotnc  covntr; 
C.  C.  Smith,  Jndge. 

Action  by  W.  H.  Bentley  and  otben  sgalnst 
J.  H.  Shlngler.  Jadgment  for  defendant,  and 
plaintiffs  bring  error.  Affirmed. 

J.  W.  Haygood*  D.  A.  R.  Conn,  and  Greer 
&.  Pelton,  for  plaintiffs  In  error.  J.  H.  Mar- 
tin, for  defendant  in  error. 

LTJMPEIN,  P.  j.  The  plaintiffs  In  error. 
W.  H.  Bentley  and  others,  broaght  against  J. 
H.  Shlngler  an  action  for  the  recover^  of  lots 
of  land  277  and  278  In  the  Twelfth  district  of 
WUcoz  county.  They  proved  that  they  were 
the  heirs  at  law  of  M.  A.  Bentley,  deceased, 
and  Introduced  grants  to  falra  from  the  state 
of  the  lots  in  qneatlon.  Tbe  defendant  intro- 
duced two  executions  Issued  by  the  comp- 
troller general  against  these  lots,  respectively, 
for  taxes  alleged  to  be  due  thereon  and  un- 
paid, and  also  two  deeds  from  the  sheriff  of 
Wilcox  county  to  one  Jonathan  Walker,  in 
one  of  which  that  oCBcer  undertook  to  couTey 
to  Walker  lot  277,  and  in  the  other  lot  27a 
Each  of  these  deeds  contained  a  recital  tiiat 
the  lot  therein  described  had  been  sold  under 
a  tax  execution  Issued  by  the  comptroller 
general,  and  the  execution  referred  to  in  each 
deed  corresponded,  as  to  description,  with 
one  of  those  in  OTldence.  The  defendant  also 
Introduced  a  quitclaim  deed  to  himself  from 
Walker,  covering  both  lots.  There  was  no 
dispute  that  when  the  executions  were  Issued, 
and  the  sherlfTs  sales  had  thereunder,  the  lota 
In  controversy  were  wild  lands.  The  plain- 
tiffs then  tendered  in  evidence  what  purport- 
ed to  be  the  original  flies  of  the  Oonstltutton, 
a  newspaper  published  In  Atlanta,  embracing 
iBSoes  of  divers  dates.  The  court  rejected  the 
tame^  and  xrpon  this  action  the  plaintiffa  as- 
sign error.  After  tbe  close  of  the  testimony 
on  both  sides  the  court  directed  a  verdict  In 
favor  of  the  defendant,  and  to  this  the  plain- 
tiffs also  excepted.  The  case  turns  Mpon  the 
three  questions  discussed  below: 

1.  The  executions  issued  by  the  comptroller 
general  did  not  contain  a  recital  that  the  lots 
were  wild  or  unimproved  lands,  or  that  they 
had  not  been  returned  for  taxation.  These 
executions  were  Issued  under  the  act  of  Feb- 
ruary 28,  1874  <Acts  1874,  p.  105).  It  was  In- 
sisted by  counsel  for  the  plaintiffs  In  error 
that  the  executions  were,  for  want  of  ancb  a 
recital,  void,  and  that  the  sales  thereunder 
were  likewise  void.  It  is  only  necessary  to 
refer  to  tbe  decisions  of  this  court  In  Greer 
T.  Fergerson,  104  Oa.  552,  80  S.  B.  943.  and 
Hnton  V.  Singletary,  107  Ga.  821.  826.  33  S. 
E.  715,  to  show  that  there  Is  no  merit  In  this 
contention. 

2.  The  aecutlonfl  In  question  were  Israed 
on  the  iBt  day  of  October,  1877.  If  the  flies 
of  tbe  Constitution  which  the  court  rejected 


ment  requiring  ue  owners  oi  tne  loa  in  o» 
pate  to  come  forward  and  return  the  aame  tac 
taxation,  and  to  pay  the  taxee  thereon,  and 
notifying  them  that  in  deteult  of  ao  doing 
the  lands  would  be  sold.  Thla  advertlaement 
was  published  four  times;  tbe  dates  of  the 
papers  In  which  It  was  Inserted  being,  respec- 
tively, August  31,  September  7,  September  11. 
and  S^temba  18,  1877.  There  was  no  pub- 
lication of  tbe  advertisement  before  August 
Slst  or  after  Septemb«  18th.  Tbe  above- 
mentioned  act  of  February  28,  1874.  as 
amended  by  that  of  March  2, 1875  (Acts  1875, 
p.  119),  required  the  comptroller  general  to 
publish  such  advertisements  "once  a  week 
for  four  weeks"  before  issuing  executions. 
Counsel  for  the  plaintiffs  in  error  contended 
that,  inasmuch  as  the  rejected  newspaper  flies 
would  have  shown  that  the  full  period  of  28 
days  did  not  elapse  between  the  first  and  the 
last  insertion  of  the  advertisement  under  con- 
sideration, It  would  thus  have  been  eetabliab- 
ed  that  the  law  was  not  compiled  with,  and 
that  consequently  the  executions  were  Invalid. 
To  this  we  cannot  agree.  More  than  28  days 
elapsed  between  August  Slst  and  the  daie 
of  the  executions,  which,  as  has  been  aeen. 
was  October  Ist.  and  this  was  sufficient;  there 
being  no  dispute  that  each  insertion  ai^teared 
in  a  separate  and  distinct  calendar  week  from 
any  of  the  others.  See,  In  thla  connection. 
Boyd  V.  McFarlln,  68  Ga.  20S;  Hontford  v. 
Allen  (Ga.)  36  S.  E.  305. 

3.  It  was  further  urged  in  behalf  of  the 
plaintiffs  in  error  that  tbe  sheriffs*  sales 
under  which  the  defendant  asserted  title  were 
void  because  the  same  were  not  advertised  for 
90  days,  and  that  Walker,  the  defendant's 
grantor,  must  necessarily  have  so  known,  for 
the  reason  that  the  executions  were  levlpd  on 
May  1st,  and  the  sales  took  place  on  Jnly  2d. 
The  reply  Is  that  the  law  did  not  require  the 
sheriff  to  advertise  these  sales  for  a  period  of 
90  days.  With  reference  to  this  matter  tbe 
act  of  1874  provided:  "On  the  e:q)lration  of 
the  time  of  advertisement,  the  comptroller 
general  shall  Issue  execution  against  all  nn- 
Improved  or  wild  lauds  not  returned  for  state 
and  county  tax,  as  per  aasesement  In  tbe 
county  where  the  land  lies,  aasessli^  tbe 
value  at  the  average  value  of  such  land  in  tbe 
county  where  It  lies,  which  execution  shall  be 
directed  to  the  sheriff  of  the  county  where 
tbe  land  lies,  and  the  sheriff  shall  forthwith 
proceed  to  advertise  and  sell  the  same  under 
tbe  same  rules  and  re^rulations  as  govern  oth- 
er sheriff  sales."  Under  the  rules  and  rego- 
latlons  governing  sheriffs*  sales  at  that  time, 
a  levying  officer  was  required  to  advertise 
sales  of  land  "weekly,  for  four  weAa**  Code 
1878,  I  8017.  The  reqalremoit  that  property 
sold  by  a  sheriff  under  an  execution  Issned 
by  a  tax  collector  should  be  advertised  for  90 
days  (Id.  I  897)  bad  no  iQipllcatl<m  to  sales 
made  under  execntiona  Issued  by  the  comp- 
troller general.  Doubtless  the  reason  for  pro- 


lecton  was  that  the  peraons  affected  by  tboae 
of  the  former  class  wonld,  by  ttae  adwdse- 
ment  whlcb  ttie  act  of  1874  required  the  comp- 
troUer  general  to  publish,  be  given  timely  and 
lofflclent  warning  of  the  necessity  of  coming 
torward  and  returning  their  wild  lands,  and 
paying  Hm  state  the  taxes  due  upon  the  same, 
while  no  preliminary  warning  was  provided 
In  the  case  of  executions  lasoed  Iqr  tax  cot- 
lectors.  Judgment  affirmed.  All  the  justices 
Goncoiring: 


KEXD  et  al.  T,  SBJWELL  et  aL 
(Supreme  Court  of  Georgia.  Aug.  9. 1900.) 

WITN^S  —  COUFETBNGY  —  TRIAL  —  AIOHT  TO 
OPEN  AND  CLOaS— APPEAL. 

1.  Though  one  may,  as  a  party  or  otherwiae, 
be  pecnniarUy  InterMted  in  the  result  of  a  case 
broaght  by  an  executor,  he  b  not  incompetent 
to  testify  to  edmisBioDs  made  In  his  presence  by 
the  testator  to  another,  when  it  appears  that 
the  conversation  io  which  such  admissions  were 
made  was  not  addressed  to  the  witness.  Ray 
T.  Gamp  (Ga.)  36  S.  E.  242. 

2.  In  order  to  entitle  a  defendant  to  the  open- 
ing and  eonelurion  of  the  aivument,  he  must. 
In  his  pteadingB,  and  before  ute  plaintiff  begins 
to  introduce  testimony,  admit  enoogh  to  make 
out  a  prima  facie  case  for  the  latter.  Massen- 
gale  V.  Pounds.  28  S.  E.  KIO,  100  Ga.  770; 
Borough  V.  Johnson.  84  S.  E.  168,  ICS  Ga. 
812;  Railway  Co.  v.  Morgan  (Ga.)  85  S.  E. 
345;  Whitaker  v.  Arnold  (Ga.)  86  &  E.  281. 
(a)  This  is  not  done  when  the  action  Is  one  by 
an  executor  upon  a  promissory  note,  and  the  de- 
fendant merely  admits  the  execution  of  the  pa- 
per, and  Its  delivery  to  the  plaintiff's  testator. 
The  answer  should  go  farther,  and  embrace  an 
admission  that  the  plaintifF,  in  his  represent- 
ative capacity,  was,  at  the  time  of  the  bringing 
of  the  action,  the  holder  of  the  note  in  ques- 
tion, (b)  As  the  plaintiffs  In  the  present  case 
were,  by  reason  of  the  court's  refusal  to  allow 
them  to  open  and  conclude,  deprived  of  a  sub- 
stantial right,  and  as  the  evidence  by  no  means 
demanded  the  verdict,  a  new  trial  should  be 
had.    Msssengale  v.  Pounds,  supra. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Oampb^  coun- 
ty; John  S.  Oandler,  Judge. 

Action  between  C.  S.  Held  and  others  and 
J.  W.  Sew^  and  others.  From  the  Judg- 
ment, Reld  and  others  bring  error.  Be- 
versed. 

L.  S.  Boan,  for  plaintiffs  in  error.  J,  F. 
GoUghtly,  for  defendants  In  error. 

FBB  OUBIAM.   Ji^gment  rerrased. 


BBOOKB  et  al.  t.  M0BBI8  et  aL 
(Supreme  Court  of  Georgia.  Aug.  8, 1900.) 

FRAUDULENT  CONVETANCE-ASSIGNMENT  OP 
LIFE  POLICY— RIGHTS  OF  CREDITORS. 

l.That  one  obtained  credit  by  representing 
In  general  terms  that  he  bad  policies  of  Ufe 
Insurance  payable  to  his  estate,  which  he  ex- 
pected to  keep  up.  and  the  proceeds  of  which 
would  after  his  death  inure  to  the  benefit  of 
bis  creditors,  did  not  in  equity  entitle  the  per* 
sokn  who  utended  credit  menly  on  the  faith 
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time  Of  the  asrignment  of  the  policy  to  the  wife 
it  had  no  cash  surrender  or  market  value.  And 
the  more  especially  is  this  true  when  the  pre- 
miums accruing  upon  the  policy  after  the  as- 
signment to  her  were  paid,  not  by  the  husband, 
but  with  her  own  funds,  or  funds  advanced  by 
others  for  her  benefit. 

*2.  In  view  of  the  evidence  disclosed  by  the 
record,  and  of  the  rule  alwve  announced,  there 
was  no  error  In  refusing  the  Injunction. 
(Syllabus  by  the  Court) 

Error  from  superior  court,  Fulton  county; 
3.  H.  Lumpkin,  Judge. 

Action  by  George  W.  Brooke  and  others 
against  Victoria  A.  Morris  and  others. 
Judgment  for  defendants,  and  plaintiffs 
bring  error.  Affirmed. 

Smith,  Hammond  &  Smith,  for  plaintiffs 
In  error.  J.  A.  Anderson,  Dorsey,  Brewster 
ft  Howell,  and  Arthur  Heyman,  tm  defend- 
ants In  error. 

PEB  OUBIAM.  Judgment  affirmed. 


BAUiSGH  ft  G.  B.  00.  «t  aL  T.  ELUHTT. 
(Snpreme  Court  of  Georgia.  Aug.  9,  1900.) 
DBATH  BT  WRONGFUL  ACT. 
This  case,  upon  its  facts,  falls  within  and 
is  controlled  by  the  rale  of  law  this  day  an- 
nounced in  the  case  of  Ballcoad  Co.  t.  Spinks, 
36  S.  E.  865. 
(Syllabus  by  the  Court) 

Error  from  city  court  of  Atlanta;  H.  M. 
Beld,  Judge. 

Action  by  L.  H.  EUett  agalust  the  Raleigh 
ft  Gaston  Ballroad  Company  and  others. 
Judgment  for  plaintiff.  Defendants  bring 
error.  Reversed. 

Erwln  ft  Brown  and  Yasser  Woolley,  for 
plaintiffs  In  error.  W.  P.  Andrews  and 
Westmoreland  Bros.,  for  defendant  In  oror. 

PBB  0T7BIAM.  Judgment  reversed. 

LEWIS,  dabltante. 


WIGKr  at  aL  T.  SCHMIDT. 

(Snpreme  Court  of  Georgia.  Aug,  7,  1900.) 

APPEAL— REFUSAL  OF  NEW  TRIAZ^-^BION- 
UENT8  OF  ERROR. 
1.  No  cause  for  reversing  a  judgment  deny- 
ing a  new  trial  is  presented:  (1)  By  a  general 
assignment  of  error  that  the  verdict  is  contrary 
to  the  charge  of  the  court,  or  to  a  spedfled  por- 
tion thereof.  See  Manufacturinjr  Oo.  v.  Ruck- 
er,  4  S.  EL  885,  80  Ga.  201.  296;  Roberts  v. 
Keller  (decided  at  the  present  term),  86  S.  E. 
617.  (2)  Xor  by  a  complaint  merely  alleging 
that  the  court  erred  In  refasing.  upon  the  re- 
quest of  movant  to  rule  out  the  testimouy  of  a 
certain  witness  which  related  to  a  apedflra  nib- 
Ject,  such  testimouy  not  lieing  otherwise  Indl* 
cated,  and  the  ground  upon  which  it  was  sought 
to  be  excluded  not  being  stated.  (8)  Nor  by  an 
assignment  of  error  lu  general  terms  upon  a 
specified  portion  of  the  Judge's  charge^  when 
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the  portiOD  bo  excepted  to  states  a  sound  propo- 
sitioD  of  law  in  tne  abstract,  or  wben  ft  em- 
braces  two  or  more  distinct  propositions,  at 
least  one  of  whicb  is  abstractly  correct.  Ander- 
son T.  Railway  Co.,  33  S.  E.  644,  107  Ga.  600. 
(4)  Nor  hj  a  general  complaint  that  the  coort 
erred  In  refnnns  to  admit  in  eTidmee  &  cer- 
tain letter,  there  being  no  allegation  that  it 
was  offered  by  the  movant.  See  Ponder 
Walker,  88  S.       690,  107  Oa.  753. 

2.  Hie  eTldeoce,  thoagb  conflicting,  waa  am* 
lAj  sotBclent  to  warrant  the  rerdict  • 

(Syllabns  by  the  Conrt.) 

Error  from  superior  court,  Mcintosh  coun- 
ty; Paul  E.  Beabrook,  Judge. 

Action  between  Wight  &  WesloBhy  and  A. 
Schmidt.  Prom  a  Judgment,  and  from  an  or- 
der denying  a  new  trial,  Wight  ft  Wesloshy 
bring  error.  Affirmed. 

D.  H.  Pope  and  GIgnllllat  &  Stubbs,  for 
plaintiffs  la  error.  Garrard  &  Meldrlm,  tor 
defendant  In  enat, 

PER  CURIAM.   Judgment  affirmed. 


BINION  T.  QEOBGIA  SOUTHEBN  ft  F.  RT. 
CO. 

(Sapreme  Conrt  of  Georgia.  Ang.  9,  1900.) 

INJVBT  TO  HUPLOYfi— BVIDBNCB— DIRBOTINO 
VERDICT. 

1.  In  a  suit  against  a  railway  company  by  an 
employ^,  a  role  ot  the  company  relative  to  the 
duty  of  such  employ^  Is  admissible  in  evidence 
In  behalf  of  the  company,  without  first  proving 
that  the  employ^  had  knowledge  of  the  rule. 
Such  knowledge  may  be  shown  either  before  or 
after  the  admission  of  the  rule  In  evidence. 
Parker  t.  Railway  Co.,  10  S.  E.  233,  83  Ga. 
539. 

2.  It  was  error  to  direct  a  rerdlct  for  the  de- 
fendant in  this  eas^  the  evidence  being  con- 
flicting on  the  main  (ssnes,— the  same  being  (1) 
whether  the  employe's  failure  to  get  a  coupling 
stick  was  due  to  fault  on  his  part  or  on  the 
part  of  the  company;  (2)  whether  the  nonob- 
■ervance  of  the  rule  to  make  all  couplings  with 
sticks  was  so  general  as  to  raise  a  presnmp- 
tion  that  such  nonobservaoce  was  known  to 
the  company,  and  to  lead  the  employ^,  although 
he  was  shovm  by  the  evidence  to  uve  had  full 
notice  ot  the  rule,  to  believe  that  it  was  abro- 
gated; and  (3)  whether  there  was  any  negli- 
gence on  the  part  of  the  company  in  ranniDS 
the  train  back  to  make  the  coupling. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  D00I7  county; 
Z.  A.  Llttlejohn.  Judge. 

Action  by  Frank  Blnlon  against  the  Geor- 
gia Southern  ft  Florida  Railway  Company. 
Judgment  for  defendant,  and  lAalntUt  brings 
error.  Reversed. 

Guerry  ft  Hall  and  J.  T.  Hill,  tta  plaintiff 
in  error.  Hall  ft  WImberly,  Thomson  ft 
Whipple  and  B.  O.  Jordan,  for  defendant  In 

error. 

FEB  GUBIAH.  Judgment  reversed. 


McPHAUL  V.  FLETCHEB  at  aL 
iPSapreme  Goort  of  Georgia.  Aug.  9,  1900.) 

JOINT  TIIS8PA8SBR8— VBNUa-RaCBIVBR. 

When,  to  a  petition  filed  in  the  superior 
conrt  ot  the  county  of  the  residence  of  F.,  in 


whidi  it  waa  alleged  that  the  idtintiff  ^ 
owner  of  a  certam  lot  ot  land  is  mir^i:- 
that  F.  and  A.,  who  refdded  in  anotiter 
have  colluded  to  defraud  and  dams^t  r-^  '- 
er.  and  have  by  their  tenants  sod  tz... 
entered  on  aach  land,  and  are  cattiiK  1::  - 
moving  therefrom  the  tlmbw  gmviu  ±^ 
on,  and  committing  other  acts  w  trcQui  i 
waste,  to  the  damage  of  plaintiff:  tu:  :- 
fendants  are  insolvent, — ^and  whirh  fajK  - 
a  receiver  to  take  tdiarge  of  the  tisbc : 
ready  cut,  and  for  an  injunction  to  tmni  • 
fendants  from  further  catting  and  icnurhzi- 
timber,  a  plea  is  filed  to  the  iarisdicticii  ■ 
court  by  A.  becanae  of  hia  reodence  in  i 
other  than  that  in  which  the  petitioa  ra  1 
it  was  error  to  refuse  the  injnncticm  c. 
appoint  a  receiver  merely  becanae  of  ti^ : . 
residence  of  A.    Suits  a^auist  joint  tn^i-" 
reniding  in  different  counties  may  bctw: 
either  connty.  Civ.  Code,  S  SS72. 
(i^yllabns  by  the  Court.) 

Error  from  superior  conrt.  Worth  eett 
W.  N.  Spence,  Judge. 

Action  by  J.  G.  McPbaul  agains  1 
Fletcher  and  others.    Jadgrment  for 
ants.   Plaintiff  brings  error.  Bevenid. 

F.  Park,  Perry  &  Tipton,  and  B(^ei 
Bower,  for  plaintiff  la  error.  Sam  S.  3c 
net,  tot  defendants  in  error. 

PBR  CUBIAM.   Jodgment  rercned. 


STATBN.  Tax  Collector,  et  al.,  r.  SiV 

NAH.  P.  &  W.  KT.  00. 

(Supreme  Court  of  Oeorgja.    Aug.  9, 1C«- 

COUNTIES— TAXATICm  OW  RAILBOAD-Pkr 
BRTT— BACK  TAXES. 

1.  Under  the  decisioua  of  tliis  court  is  *- 
cases  of  Railway  Oo.  v.  Morton,  71  tii.  - 
City  of  Albany  v.  Savannah,  F.  ft  W.  B; 
Id.  158:  Houston  Oo.  v.  Central  B.  T:~ 
211;  Ci^  of  Atlanta  v.  GeorKia  Vmc  B?  : 
74  Qa.  16;  and  CSty  ot  Aosnsta  t.  Oki  - 
Co.,  78  6a.  119,— neither  coonties  ur  c.: 
pal  corporations  had.  prior  to  the  act  c!  - 
ber  16,  1889,  providing  a  system  fOr  tk  :^ 
ation  of  railroad  prt^erty  coaatiM.  :n 
statutory  authority  to  tax  aach  pn^cnj  1  -  ^ 
their  territorial  limits,  nor  waa  there  tv  -■ 
chinery  provided  by  the  legislature 

to  assess  and  collect  taxes  on  wA  pnT*' 
Hiere  is  not.  In  the  act  joat  naentiaacd  '  < 
any  legislation  Bobseqattit  thereto,  asy  «'.:='' 
to  confer  such  authority  or  supply  s^r:  - 
chinery,  with  referoiee  to  *ba^  tUH*  -i 
railroad  property;  and  it  nnrrsiirilT  '-1 
that  it  was  not  within  the  power  ^  ^t-i 
thoritiea  of  a  particular  connty,  or  0!  a  'I 
coUector,  In  18^,  to  levy  aad  eoBK  •=  I 
on  railroad  property  neeeaaaij  fbr  Os  v  ^  | 
maintenance  of  the  railroad  for  tte  yen  1"' 
to  1889,  inclusive,  and  to  mamem  doake  v- 
for  those  years  against  the  railroad  cvx- 

2.  Oan  a  county,  in  aav  event.  coUec:  - 
after  the  lapse  of  more  tun  mtmm  nart ' 
the  time  wBoi  th^  beeam*  dM  aad  yc^ 
Quiere. 

3.  If  so,  should  not  an  eqnitable  ta:  * 
collection  of  such  taxes  be  apftlied  whs.  '■ 
count  of  the  lapae  of  timej  and  for  > 
dent  reasons,  it  wonld  be  IneqwCaUe  m  ^ 
to  enforce  coUectionT  Qi 

(Syllabos  by  the  OtmrtJ 


EIrror  from  superior  conrt, 
ty;  A.  H.  Hansen,  Jad«e. 

Action  by  W.  T.  States,  tax  try-' 
and  others,  against  the  SaTminmk  T.t- 
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^eatem  Ballway  OonuHUoy.  Judgment  for 
efendant.  PlabitiffB  hting  error.  Affirmed. 

8.  T.  KiBgsbeny  ft  Bon  and  B.  F.  Onsley, 
iH'  plalntUh  In  error.   D.  H.  J.  Q. 

irawford,  and  GbUbolm  ft  Clay,  for  defend- 
nt  In  erzor. 

PER  OUBIAM.  Jodsment  affirmed. 


•EVEBBAUX  T.  ATLAI7TA  BAtLWAT  ft 
POWBB  00. 

Supreme  Court  of  Georgia.  Ang.  7,  1000.) 

ENUB-^A.0TION  AGAINST  RAILROAD— 3 ERVIGS 
OF  PROCESS. 

1.  Section  2384  of  the  Civil  Code  reqnires  ell 
litB  against  railroad  companies  for  damages 
t  persoD  or  property  to  be  broaght  In  the  coun- 
'  wherein  the  cause  of  action  originates,  with 
le  sole  exception  that,  if  the  cause  of  action 
rises  in  a  connty  where  the  company  has  no 
sent,  the  aolt  mar  be  broaght  elsewhere.  Tb.t 
lie  jurisdictional  fact  being  the  place  of  the 
■igin  of  the  caose  of  action,  and  the  statute 
3t  superadding  the  further  fact  of  the  resi- 
iuce  of  an  agent  as  one  reooisite  to  jarladic- 
ou,  it  must  be  held  that  uie  scheme  of  the 
w  Is  to  make  the  jurisdiction  excloslve  in  the 
mnty  where  the  caose  of  action  originates 
hen  there  is  such  residence,  bnt  elective  when 
lere  is  not.  (a)  It  follows  that  the  present 
^on  was  well  brought. 

2.  While  no  qaestlon  as  to  the  manner  of  ef- 
•cting  serrice  is  presented  by  the  bill  of  ex< 
>ptions,  a  court  with  jurisdiction  of  the  person 
ad  subject-matter  of  an  action  neceBsaruy  haa 
le  power  to  take  proper  stepa  to  Iwre  aerrica 
uly  made. 

(Syllaboa  by  the  Court.) 

We  think  the  scheme  of  the  statute  (Olv. 
ode.  I  2334)  is  to  fix  the  jarisdiction  In  the 
)anty  wliereln  the  cause  of  action  oi^natas 
'hen  the  company  has  an  agent  there,  and  to 
instrain  the  bringing  of  it  ^'in  the  county  of 
le  residence  of  such  company"  when  It  has  no 
ich  agent.  The  word  "may,"  in  the  last  sen- 
mce  of  the  aectlon,  haa  the  tone  of  "ahall," 
:  else  that  sentence  adda  nothing  to  the  mean- 
ig  of  the  law. 

Per  Little  and  Lewis.  JJ.,  disaentlng. 

Error  from  aiq^erior  court,  Dekalb  oovu^; 
itm  8.  Candler,  Jndga 

Action  by  F.  L  Derereanx  agalut  the  At- 
inta  Ballirar  ft  Power  Oompany.  Judc- 
lent  for  defendant,  and  plaintiff  brings  er* 
n*.  ReTersed. 

Arnold  ft  Arnold,  for  plaintiff  In  error, 
oodwin  ft  Hallman  and  O.  P.  Goree.  for  de> 
sndant  In  error. 

FEB  OUBIAM.  Judgmoit  rereraei 


ATLAS  TACK  CO.  et  al.  r.  EIXCHANGE 

BANK  OF  MACON  et  al. 

(Supreme  Court  of  Georgia.   Aug.  7,  1900.) 

AGENCY— RATinCATION—CORPORATIONS- 
MORTOAQS—PRSFERENCE  OF  DI- 
RECTORS—VAU  DITT. 

1.  A  creditor,  by  accepting  a  mortgage  in  his 
LTor,  which  had  been  executed  wlthont  a  re- 
leat  from  him,  and  of  which  he  had  no  knowl> 
Ige  nntil  it  was  actually  tendered  to  him,  ae- 
iiesced  in  and  ratified  all  that  had  been  done 


in  Ids  behalf  by  the  person  who  procured  the 
execution  of  the  instrument,  and  occupied  the 

ftosition  of  giving  to  all  the  terms  and  stipu- 
ations  thereiD  embraced  an  assent  relating  back 
to  the  time  of  its  execution. 

2.  When,  in  snch  a  case,  a  mortgage  was,  at 
the  instance  of  the  direetora  of  an  InsolTent 
trading  corporation,  execnted  in  faTor  of  a  cred- 
itor thereof,  and  purported  to  secure  the  pay- 
ment of  a  promissory  note  due  to  that  credit- 
or, upon  which  the  directors  were  indiTidually 
liable  as  Indorsers,  the  mortgage  also  reciting 
that  it  was  made  "for  the  purpose  of  saving 
tiarmless  the  said  accommodation  Indorsers," 
then  such  mortgage,  when  its  validity  was 
Questioned  by  other  creditors  of  the  corpora- 
tion, should,  unless  falling  within  an  exception 
to  the  general  rale,  have  oeen  classed  as  an  in- 
strument which  was  rendered  void  by  the  legal 
principle  forbidding  such  directors  from  giT- 
ing  themselves  a  preference  over  outside  cred- 
itors, and  not  as  a  security  which  was  good  a> 
having  been  given  in  the  exercise  of  a  statute* 
ry  right  to  prefer  a  particular  creditor. 

3.  Such  an  exception  might  arise  if  the  mort- 
gagee in  qaestlon,  at  the  time  of  giving  credit, 
or  the  directors,  at  the  time  of  becoming  liable 
on  the  paper,  made  with  the  corporation  a  valid 
and  binding  contract  for  additional  security  by 
mortgage,  to  be  given  on  demand,  or  when 
such  a  contingency  should  occur:  but  a  con- 
tract of  tills  kind,  to  be  effectual,  would  have 
to  be  sufficiently  clear  and  explicit  in  its  terms 
to  be  capable  of  enforcement,  and  would  have 
to  constitute  a  part  of  the  consideration  upon 
which  the  credit  was  extended,  or  the  liability 
as  indoraera  assumed  by  the  directors,  (a) 
There  waa  no  sucli  contract  In  the  present  case, 
the  undertaking  or  agi'eement  set  up  as  snch 
being  entirely  too  loose  and  indefinite  in  its 
terms  to  meet  the  reqnirementa  of  the  law  in 
this  respect 

4.  As  this  case  was  tried  upon  lines  entirely 
at  variance  with  what  Is  above  laid  down,  there 
must  be  another  hearing,  which  should  be  had 
in  the  light  of  the  principles  now  announced, 
and  the  resnlt  of  which  should  be  In  accord 
tlierewith. 

(Syllabus  by  the  Oourt) 

Error  from  superior  courtt  Bibb  connty; 
L.  D.  Moore,  Judge  pro  hac. 

Action  between  the  Atlas  Tack  Company 
and  others  and  the  Bxcbaage  Bank  of  Ma- 
con and  others.  From  the  judgment  the 
tack  company  and  others  bring  error.  Be* 
versed. 

I.  L.  Harris,  G.  L.  Jones,  A  W.  Lane,  An- 
derson, Anderson  &  Grace,  Hill.  Harris  ft 
Birch,  John  I.  Hall,  O.  J.  WImberly,  O.  P. 
Stud,  and  J.  L.  Hardeman,  for  plaintiffs  in 
error.  Byals  ft  Stone,  Hardeman,  Davis  ft 
Turner,  Dessau,  Bartlett  &  Ellis,  and  Ba- 
con, Miller  ft  Bnmaon,  for  defendants  In 
error. 

LEWIS,  J.  1,2.  This  case  was  here  at 
the  March  term,  1887,  and  Is  reported  in  101 
Ga.  391.  29  S.  B.  27,  wherein  Its  general 
□aturo  Is  sufficiently  Indicated.  This  court 
simply  held,  as  to  the  Tltal  question  in  the 
case,  that  the  judge  erred  in  directing  a  ver- 
dict in  favor  of  the  mortgagees.  It  did  not 
undertake  to  decide  the  controlling  Ques* 
tlons  now  dealt  with  in  the  headnotes;  nor 
IB  tbere  any  Intimation  in  the  opinion  of  Jus- 
tice FISH  touching  the  questions  which 
now  engage  this  court's  attention.  On  the 
contrary,  on  page  894  (of  his  opinion),  101 
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tnem,  wita  one  exception,  knew  tnat  tbe 
mortgages  bad  been  executed  until  after 
they  were  filed  wltb  tbe  clerk  for  record. 
It  furtber  appears  that  one  of  tbe  purpose! 
for  wblcb  tbe  mortgages  were  given,  as  ex- 
pressed therein,  was  to  secure  hannless  the 
accommodation  Indorsers  or  guarantors. 
While  the  motion  for  a  new  trial  In  the 
present  case  presets  a  number  of  questions, 
the  same,  upon  such  of  it8*<act8  as  are  un- 
disputed, really  turns  upon,  and  should  be 
controlled  by,  the  law  announced  In  tbe  pre- 
ceding headnotes.  The  record  dlBcloses  the 
fact  that  the  Macon  Hardware  Company 
was  a  corporation  composed  of  three  per- 
sons,—L.  E.  Culver,  H.  O.  Tlndall,  and  J.  a 
Van  Syckel, — who  owned  Its  entire  stock, 
and  who  were  also  Its  directors.  On  De- 
cember 23,  1893,  there  was  a  meeting  of  its 
stockholders,  at  which  meeting  it  was  unan- 
imously resolved  that  the  corporation  bad 
become  utterly  Insolvent  and  Incapable  of 
continuing  Its  business  with  safety  to  Its 
creditors,  and  that  It  was  impossible  to  at- 
tain tbe  real  objects  for  which  the  corpora- 
tion was  formed,  namely,  the  carrying  on 
of  a  wholesale  hardware  business  In  the 
city  of  Macon,  Ga.,  and  that  the  failure  of 
the  company  is  and  had  become  Inevitable, 
which  statements  are  confirmed  as  the  truth 
in  the  petition  of  said  parties  in  this  case 
for  the  appointment  of  a  receiver,  and  In 
which  they  express  a  desire  to  surrender 
their  charter.  In  that  petition  Is  an  expren 
declaration  to  the  effect  that  the  franchises 
of  the  corporation  are  "here  surrendered." 
It  Is  alleged  In  the  petition  that,  prior  to  Its 
filing,  petitioners  had  executed  mortgages 
to  certain  of  Its  creditors  to  the  amount  of 
nearly  $75,000.  The  entzy  of  filing  by  the 
clerk  Indicated  that  tbe  petition  was  filed  a 
day  before  these  mortgages  were  given.  An 
attempt  was  made  on  the  trial  of  tbe  case  to 
show  that  this  was  a  mistake  In  the  date, 
and  that  It  was  really  filed  on  December 
23d,  but  we  deem  it  unnecessary  to  go  Into 
that  question.  For  the  purpose  of  deter- 
mining what  we  conceive  to  be  the  control- 
ling Issues,  it  is  sufficient  to  say  that  the 
record  -clearly  shows  very  little  space  of 
Hme  between  the  resolution  adopted  by  tbe 
stockholders  and  the  mortgages  given  under 
a  resolution  of  the  stockholders  by  tbe  di- 
rectors; the  defendants  in  error  contending 
that  they  were  given  the  same  date.  How- 
ever  this  may  be,  It  Is  patent  tiiat,  when 
these  mortgages  were  given,  tbe  stodcboM- 
ers  and  directors  not  only  knew  of  tbe  cor- 
poration's Insolvency,  but  had  resolved  on 
a  discontinuance  of  Its  tnislness,  and  by  Its 
action  on  that  date  had  thereby  practically 
ceased  to  be  a  "going  conMnstlon,**  and  had 
abandoned  the  Idea  of  continuing  Its  buM- 
ness,  on  account  of  Its  being  absolutely  and 
hopelessly  Insolvent.  Prior  to  the  act  of 
18M,  we  lecognlae  the  fact  that  even  an 


benented  thereby,  in  consequence  of  being 
Indorser  on  the  notes  secured  by  tbe  mort- 
gages, does  not  necessarily  render  them  in- 
valid. Such  was  the  decision  in  Welhl,  Pro- 
basco  &  Co.  V.  Atlanta  Furniture  Mfg.  Co., 
89  Qa.  297,  15  S.  £.  282,  which  was  after- 
wards affirmed  in  MlUedgeviUe  Banking  Co. 
V.  Mclntyre  Alliance  Store,  08  Qa.  503,  2S 
S.  B.  667.  We  do  not  think  that  there  Is 
anything  In  tbe  facts  of  those  two  cases 
which  conflicts  with  the  ruling  herein  made. 
Those  were  going  concerns  at  the  time  of 
tbe  execution  of  tbe  mortgages.  On  page 
606  (of  tbe  latter  case),  98  Ga.,  and  page 
568,  25  S.  B.,  Justice  Lumpkin,  now  presid- 
ing Justice,  distinguishing  It  from  tbe  deci- 
sion In  Lowry  Banking  Go.  v.  Empire  Lum- 
ber Co.,  91  Ga.  624, 17  S.  E.  968,  says:  "Had 
they  In  good  faith  been  endeavoring  to  se- 
cure creditors  who  were  asking  to  be  pre- 
ferred. It  would,  as  In  the  present  case,  and 
in  tbe  case  cited  from  89  Ga.  and  16  S.  E.. 
have  been  a  different  matter;  for  where  di- 
rectors. In  behalf  of  the  corporation,  hare 
simply  undertaken  to  prefer  certain  of  Its 
bona  fide  credltora  at  their  instance  and  up- 
on their  demand,  the  case  presented  Is  one 
in  which  a  court  of  equity  has  no  power  to 
Interpose  or  interfere."  But  tbe  case  at  bar 
is  quite  different.  It  appears  that  these 
mortgagees  had  not  only  not  asked  to  be 
preferred,  and  that  these  mortgages  were 
not  given  at  their  instance  or  demand,  bnt 
that,  on  the  contrary,  they  bad  no  knowl- 
edge of  them  until  they  were  d^vered  after 
their  record.  Besides  this,  they  were  exe- 
cuted at  a  time  when  the  corporation, 
through  its  officers  having  entire  charge  of 
its  business,  and  in  fact  owning  all  Its  stock, 
bad  resolved  to  suspend  business,  and  had 
reached  the  conclusion  that  it  was  utteriy 
Impossible  for  it  to  carry  out  the  pnrposes 
for  which  it  was  chartered. 

It  Is  a  well-estabUshed  principle  of  law 
that,  when  a  corporation  has  reached  this 
CMidltion.  its  assets  should  be  really  held  by 
Its  officers  In  trust  for  its  creditors;  and  It 
la,  to  say  the  least  of  It,  questionable  wheth- 
er, under  such  circumstances,  it  can  make  a 
preference  for  any  creditor.  There  Is  really 
a  conflict  of  aulbority  as  to  whether  or  not 
an  Insolvent  corporation  may  prefer  Ita  cred- 
itors upon  the  same  principle  that  sn^  a  priv- 
ilege is  allowed  to  individuals.  In  the  ab- 
sence of  a  statutory  prohibition  on  the  sub- 
ject, some  courts  have  decided  that  &  oupo- 
ration  has  the  same  power  of  disposing  ot  Its 
property  as  an  Individual  has.  In  6  lliomp. 
Corp.  i  6496,  It  li  declared:  *^ut  In  adopt- 
ing this  hasty  conduaion  th^  have  ovep- 
looked  the  fact  that  the  analogy  between  an 
insolvent  Individual  and  an  Insolvent  corpo- 
ration wholly  falls,  in  tiila:  Hist,  althon^ 
an  Insolvent  Individual  may  torn  over  his 
property  to  certain  of  hla  oedltors  whom  be 
desires  to  prefer,  and  may  by  h>  doinc  Un- 


may,  and  often  doea,  get  on  his  feet  agaiOt 
and  acquire  property  and  dlacbarge  bis  pre- 
tIoiu  obligations.  But  wben  a  corporation 
becomes  Insolvent,  and  ceases  to  bare  tbe 
means  of  canying  ont  tbe  objects  of  Its  cre- 
ation, and  dispossesses  ItseU  of  an  its  ^p- 
erty,  It  destrf^  itselt  and  becomes  Ipso 
facto  dissidTed,  and  in  tact  la  xegu^ed  as  ^ 
dissolved  cotpotatton  for  many  purposes, 
baring  reference  to  tbe  rigbts  of  erediton." 
Tbe  author,  in  section  66IM,  further  says: 
"After  the  corporation  has  actually  become 
dtsaotved  and  has  gtme  into  liquidation,  tiien 
there  is  no  iwnn  for  controrersy  upon  tbe 
question;  for  then  its  assets,  wbldi  were 
prerloosly  a  trust  fund  for  its  stockholders, 
beoune  a  trust  fund  for  its  creditors  and 
stockholders,  and  its  directors,  if  they  remain 
in  custody  of  those  assets,  hold  Uiem  as 
trustees  for  Its  creditors  first,  and  its  stock* 
holders  next  The  principle  here  spoken  of 
is  not  necessarily  confined  to  that  formal 
dissolution  which  takes  place  under  the  Judg- 
ment or  decree  of  a  court  of  competent  ]n- 
risdiction,  but  it  equally  extends  to  that  de 
flacto  dissolution  which  takes  place  whai  the 
oorporati6n  suspends  business  by  reason  of 
insolTOncy,  and  goes  Into  liquidation.  The  gov- 
erning principle  is  that  the  directors  and  man- 
agers of  Inst^voit  corporations  are  trustees 
of  the  funds,  as  well  for  the  creditors  as  for 
the  corporation,  and  are  bound  to  apply  them 
pro  rata,  and  cannot  use  them  to  exonerate 
themselves  to  the  injury  of  other  creditors." 
When  a  corporation  Is  Insolvent,  in  the  sense 
that  It  has  not  sufficient  assets  to  discharge 
Its  debts,  we  can  conceive  how  It  could  with 
propriety  borrow  money,  and  secure  the  same 
by  mortgage  upon  Its  property,  for  the  pur- 
pose of  endeavoring  to  work  ont  of  debt  and 
discharge  Its  obligations.  Under  such  con- 
ditions, it  may  also  secure  an  antecedent  debt 
while  It  proposes  to  continue  actively  In  busi- 
ness; and.  If  It  does  so  purely  and  solely  for 
tbe  purpose  of  securing  a  creditor,  the  Inci- 
dental beueSt  that  one  of  Its  officers  may  de- 
rive from  such  security,  by  being  Indorser  on 
such  a  debt,  will  not  necessarily  render  that 
security  Invalid.  This,  as  we  understand  it. 
Is  as  far  as  this  court  has  gone  In  Its  adju- 
dications on  this  subject,  even  prior  to  the 
act  of  1894.  But  we  know  of  no  decision  of 
this  court  validating  a  mortgage  given  after 
the  corporation  bad  not  only  become  Insol- 
vent, but  had  resolved,  through  its  controlllDg 
officers,  that  It  would  liquidate  Its  claims, 
surrender  Its  charter,  and  attempt  to  follow 
its  business  no  further.  We  do  not  decide 
that  such  a  mortgage  would  necessarily  be 
void,  under  the  liberal  view  once  allowed  by 
our  statute  touching  the  right  of  a  debtor  to 
prefer  a  creditor,  which  has  been  applied  to 
corporatloDS  as  well  as  individuals.  It  is  not 
necessary  to  decide  that  question  In  this 
case,  though  we  must  confess  we  do  not  see 
how  tbe  force  of  the  argument  can  be  avoid- 


creditors,  as  seems  to  have  been  done  in  tbe 
present  instance,  before,  or  at  least  when, 
these  mortgages  were  given,  they  would  not 
be  violating  this  trust  by  any  special  prefer- 
ence for  a  particular  creditor  to  tbe  injury 
of  its  creditors  generally.  In  this  connec- 
tion, see  nump.  Fraud.  Oonv.  (4th  Bd.)  p. 

where  it  Is  declared,  "It  seems  that  thue 
are  drcomstances  in  which  an  insolvent  cat- 
pcnatton  cannot  ptetec  any  creditor."  The 
author  then  quotes  the  following  from  Wo<^ 
en-Mills  Co.  V.  Kampe,  88  Mo.  App.  229: 
"When  a  corporatimi  Is  hopelessly  insolvent, 
and  there  is  no  reasonable  or  well-founded 
hope  fbr  a  continuance  of  its  business,  and 
these  Acts  are  known  to  its  officers  and  di- 
rectors, then  all  the  assets  of  the  corporation 
become  a  trust  fund  In  the  hands  ot  the 
directors,  to  be  administered  by  them  as 
trustees  or  agents  for  the  equal  benefit  of  all 
the  creditors  of  the  concern;  and  any  at- 
tempted preferences,  either  In  favor  of  the 
directors  themselves  or  of  a  stranger,  will 
not  be  upheld."  He  further  adds:  "In  eq- 
uity the  assets  of  a  corporation  hopelessly  In- 
solvent become  a  trust  fund  for  the  benefit 
of  Its  creditors,  to  he  managed  by  tbe  direct- 
ors; and  after  such  confessed  insolvency  the 
directors  cannot.  In  equity,  secure  any  ad< 
vantage  to  themselves  or  to  a  creditor." 
Manufacturing  Co.  v.  Hutchinson,  11  Cl  O. 
A.  320.  6S  Fed.  496;  Wisconsin  Marine  & 
Fire  Ins.  Co.*b  Bank  v.  Lehigh  &  F.  Coal 
Co.  (C.  C.)  64  Fed.  497;  Phlpps  v.  HaMIng. 
17  a  O.  A.  208,  70  Fed.  479.  We  need  not 
however,  go  to  that  extent  In  this  case.  It 
appears  from  tbe  record  that  these  mortgages 
were  executed  under  resolution  of  the  stock- 
holders made  at  tbe  time  of  a  practical  dis- 
solution of  the  corporation;  for  In  them  Is  s 
recital  to  this  effect:  "Now,  for  the  better 
securing  the  payment  of  the  aforesaid  prom- 
issory notes  to  tbe  said  Bxchange  Bank  of 
Macon,  and  for  the  purpose  of  saving  harm- 
less the  said  accommodation  Indorsers  or 
guarantors,  who  were  the  shareholders  of 
this  corporation,  the  said  Macon  Hnrdware 
Company  hereby  grants,"  etc.  Then  follows 
the  mortgage  upon  the  property  to  secure  the 
debt.  It  also  appears  from  the  record  that 
these  directors  gave  to  themselves  a  mort- 
gage as  Indorsers,  which  covered  an  alleged 
indebtedness  of  $13,000,  and  that  this  mort- 
gage was  made  to  tbem  as  Indorsers  on  tbe 
notes  of  the  Macon  Hardware  Company, 
which  notes  were  then  outstanding,  and  the 
holders  of  which  were  then  unknown.  TTu- 
questlouably,  that  was  a  direct  effort  to  se- 
cure themselves  and  nobody  else.  In  reply 
to  tbe  recital  In  these  mortgages,  the  direct- 
ors were  permitted  by  the  court  below  to 
testify  that  their  real  Intention  was  not  to 
secure  or  Indemnify  themselves  against  loss, 
but  solely  to  prefer  creditors  who  had  be- 
friended them.  There  Is  no  pretense  that 
the  recital  in  the  mortgage  to  the  effect  tb&t 
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Beaiea  lUBirumeiiL  as  to  one  exact  purpose  or 
Its  execution;  and  we  think,  under  every 
principle  of  law  bearing  upon  this  subject, 
that  the  makers  of  such  an  instrument.  In 
the  absence  of  any  fraud,  imposition,  or  mis- 
take, would  be  estopped  from  contradicting 
the  terms  of  such  a  recital,  and  ita  absolute 
truth.  In  Terrell  t.  Uuff,  108  Ga.  65G,  34  8. 
E.  345,  It  was  held  that,  where  a  deed  was 
unambiguous,  parol  evidence  of  declarations 
by  the  grantor,  explanatory  of  Its  Intent  and 
meaning,  was  inadmissible.  In  Hill  v. 
Manufacturing  Co.,  79  Ga.  106,  8  S.  E.  447 
(Opinion,  point  3),  It  was  held:  "A  party  to 
a  contract  cannot,  by  proving  what  be  said 
or  wrote  to  a  third  person  after  the  contract 
was  entered  Into,  show  either  what  It  means, 
or  what  he  understood  It  to  mean.  Such 
evidence  Is  not  admissible." 

It  follows  that  ttiese  creditors,  when  they 
accepted  the  mortgages  which  bad  been  ex- 
ecuted without  any  request,  and  without 
anthority  until  they  were  actually  tendered, 
necessarily  acquiesced  In  and  ratified  all 
that  had  been  done  in  their  behalf  by  the 
party  who  procured  the  execution  of  the  in- 
strument, and  occupied  the  position  of  gtv- 
Ing  to  the  terms  and  stipulations  embraced 
therein  an  assent  relating  back  to  the  time 
of  their  execution.  We  think  It  very  clear, 
therefore,  that  when  the  validity  of  these 
mortgages,  to  secure  debts  upon  which  the 
directors  were  indorsers,  was  qnestloned  by 
other  creditors  of  the  corporation,  they  should 
have  been  classed  as  instruments  rendered 
void  by  the  legal  principle  which  prevents 
directors  of  an  Insolvent  corporation  from 
giving  themaelTeB  a  preference  over  outside 
creditors. 

3.  To  this  general  rule  the  record  discloses 
no  exception  in  favor  of  the  mortgagees. 
Such  an  exception  might  arise  if  the  mort- 
gage^ at  the  time  of  giving  the  credit,  or 
the  directors,  at  the  time  of  becoming  liable 
on  the  paper,  had  made  with  the  corporation 
a  valid  and  binding  contract  for  additional 
security  by  mortgage,  to  be  given  on  demand. 
No  Bodi  contract  was  made  in  the  present 
case.  There  was,  as  to  the  mortgage  given 
one  of  the  creditors,  some  evidence  tending 
to  show  that  one  or  more  of  the  directors 
told  a  party  representing  this  creditor,  in 
effect,  that  they  wonld  see  him  protected, 
or  wonld  protect  him.  Such  testimony  was 
loose  and  indefinite  In  its  terms.  There  was 
nothing  to  indicate  that  the  protection  meant 
that  a  mortage  upon  the  assets  of  the  cor> 
poratlon  would  be  glrea  In  the  event  of  Its 
Insolvency.  It  was  Jnst  as  susceptible  of  the 
meaning,  as  the  directors  bad  Indorsed  the 
debt,  ttut  the  credltw  would  be  protected 
throngb  their  Individual  obligation  as  guar- 
antors. 

4.  In  one  of  the  grounds  of  the  motion 
for  a  new  trlalt  complaint  Is  maOa  that  the 
court  erred  In  refoting  to  give  In  diaige  ta 


cure  ine  promissor?  notes  wmcn  uie  oirecrors- 
had  Indorsed,  and  to  save  harmless  the  di- 
rectors who  were  indoreers  on  the  notes  of 
the  Macon  Ebidware  Company.  This  state- 
ment In  the  mortgages  estops  both  the  Macon 
Hardware  Company  and  the  holders  of  the 
mortgages  from  denying  that  anch  was  its 
purpose  in  making  the  mor^ages."  And 
further  In  refusing  to  give  in  charge  the  fol- 
lowing written  request:  "Evidence  has  been 
submitted  to  you  as  to  the  Intent  of  the 
maker  In  executing  the  mortgages,  bat  I 
charge  you  that  such  evidence  will  not  re- 
lease the  maker  of  such  mortgages  or  the 
credltore  from  the  force  of  such  estoppel 
If  the  directors  had  the  purpose  of  saving 
themselves  harmless  as  to  tbelr  Indorse- 
ments, then,  although  the  directon  may  have 
also  had  In  view  the  securing  of  debts  due 
to  persons  with  whom  they  dealt  and  were 
under  obligations,  this  would  not  render  the 
mortgages  valid;  and.  If  you  so  believe,  you 
should  find  against  the  validity  of  mortgages 
given  to  secure  debts  which  were  Indorsed 
by  the  directors  of  the  Macon  Hardware 
Company."  We  think  tbese  requests  to 
charge  are  entirely  in  accord  with  the  law 
applicable  to  this  main  Issue  In  the  case. 
In  fact,  the  record  discloses  that  the  case  was 
tried  upon  lines  entirely  at  variance  with 
what  Is  above  laid  down;  and  it  follows, 
therefore,  that  there  should  be  another  hear- 
ing, which  should  be  had  In  the  light  of  the 
principles  now  announced,  and  the  result 
of  which  should  be  in  accord  therewith. 
Judgment  reversed-  All  the  justices  eon- 
earring. 


QAHBTJTT  LUMBER  CO.  v.  OBORGTA  ft  A. 

RT. 

{Supreme  Court  of  Georgia.   Aug.  8,  1900.1 

EMINENT  DOMAIN— PUPUC  DSE— COMPENSA- 
TION—PROCBDtlRB. 

1.  A  partnership,  which  is  the  owner  of  a 
sawmill,  and  which,  in  connection  with  the 
busines9  carried  on,  has  constructed  a  railroad, 
to  t>e  used  solely  for  the  purpose  of  facllitatini; 
the  operations  of  the  sawmill  business,  is  not 
engaged  in  any  business  In  which  the  public 
is  interested.  A  railroad  owned  by  such  a 
partnership,  and  operated  in  each  a  way.  is  ia 
no  sense  property  used  for  public  purposes. 

2.  Section  4657  et  seq.  of  the  CiTil  Code  pro- 
vides a  method  to  be  followed  when  private 
property  Is  taken  or  damaged  for  pablfc  pur- 
poses", and  the  procedure  therein  pre8cnb(>d 
cannot  he  adopted  when  the  property  is  sought 
to  be  taken  for  a  purely  private  purpose. 

3.  Even  if  the  act  of  November  22.  1899 
(Acts  1899,  p.  31),  which  authorises  a  person 
or  company  owning  or  operating  a  private  rail- 
road in  this  state  to  cross  any  other  ratlrotd, 
l>e  construed  to  authorize  the  takinE  of  private 
property  for  that  purpose,  and,  when  bo  con- 
strued, is  a  valid  and  constitutional  law.  there 
is  no  law  of  force  in  this  state  which  provides 
a  method  for  fixing  the  compensation  to  be  paid 
the  owner  of  the  railroad  sought  to  be  croned. 
when  the  right  to  cross  Is  refused. 

4.  The  proceedings  to  condemn  in  the  present 
case  do  vat  purport  to  be  instituted  nnaer  the 


WGtlOIlS. 

(firllsbtu  b7  the  Coart.) 

BcTor  bom  Baxterlor  cour^  Wilcox  county; 
a  0.  Smltb,  Judge. 

ProceedlD^  the  Georgia  &  Alabama 
Railway  againat  the  Qarbutt  Lumber  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

Hal  LawBon  and  Eldrldge  Cntts,  for  plain- 
tiff In  error.  Mackall  ft  Anderson,  for  defend- 
ant In  error. 

COBB,  J.  The  Georgia  *  Alabama  Ball- 
way,  a  corporation,  brought  Its  petitlw 
against  tbe  Oarbutt  Lumbar  Oon^any.  a 
partnosblp,  in  which  it  alleged  that  the  de- 
foidant  was  seeking  to  omdemn  a  right  of 
way  for  a  tram  road  across  the  track  ct  the 
Vlalntur  at  a  designated  point  It  was  al- 
leged  that  the  defendant  was  seeking  to  con- 
demn, not  for  any  pubUc^  but  tot  a  purely  prt- 
vate,  purpose,  and  that  there  was  no  law  of 
Oecvgla  by  wlildi  the  defendant  conld  exer- 
cise the  right  to  takB  ta  damage  the  pnverty 
of  the  plaintiff  tor  ttiat  purpose.  Attached 
to  the  petition,  as  an  ezhlUt,  was  a  notice  to 
the  plaintiff,  signed  by  ttie  defendant,  ttiat, 
In  pursuance  of  the  pBovisions  of  law  contain- 
ed In  section  46S7  et  seq.  of  the  Olvll  Code,  it 
desired  to  «mdemn  a  right  of  way  for  its 
tramroad  across  the  track  of  the  plaintiff  at 
a  described  polntr-sndi  right  of  way  to  be 
10  feet  eadi  way  from  the  center  of  the  tcam- 
road  of  tiie  defendantr-and  requesting  the 
plaintiff  to  appoint  an  assessor  t»  act  witli  one 
selected  by  the  defendant,  and  named  in  the 
notice.  The  prayw  of  tiie  petition  was  that 
the  defendant  be  enjoined  from  undertaking 
to  condemn  any  right  of  way  at  all  across  the 
tracte  of  the  plaintiff.  To  this  petition  the 
deffflidant  filed  an  answer  in  whldi  it  set  up 
that  It  owned  and  operated  a  private  railroad, 
and  was  engaged  In  the  business  of  cutting 
and  sawing  for  market  pine  lumber,  and  that 
It  owned  timber  on  both  sides  of  tiie  railway 
of  the  plaintiff,  and  that  In  order  to  carry  Its 
timber  to  Its  sawmill  It  was  necessary  to 
eroBs  the  plaintiff's  track.  The  defendant 
further  alleged  that  It  desired  to  connect  its 
sawmill,  by  means  of  a  tramroad,  with  the 
Ocmulgee  river,  for  the  purpose  of  transport- 
ing lumber  and  timber  by  means  of  the  same, 
which  is  a  water  way  much  used  for  the  pur- 
pose of  transporting  lumber,  naval  stores,  and 
timber  to  market  and  sawmills.  In  order  to 
reach  the  Ocmulgee  river,  It  Is  necessary  for 
the  tramroad  to  cross  the  plaintiff's  right  of 
way;  the  sawmill  of  the  defendant  being  on 
one  side  of  the  railway,  and  the  river  on  the 
other.  On  the  hearing  the  Judge  granted  the 
Injunction  prayed  for,  and  this  ruling  Is  as- 
signed as  error. 

1.  One  who  owns  a  sawmill,  and  Is  engag- 
ed in  preparing  lumber  for  market,  Is  engaged 
In  a  business  In  which  the  public  Is  In  no  way 
interested,  and  a  business  which  from  Its  very 
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The  fact  that  a  railway  Is  necessary  in 
order  to  make  the  enterprise  successful  does 
not  change  the  business  from  one  of  a  private 
nature  to  one  In  which  the  public  Is  Int^est- 
ed.  The  defendant  admits  in  Its  answer  that 
Its  railroad  is  a  private  one.  It  Is  not  pre- 
tended that  It  was  constructed  for  the  use  of 
the  public,  nor  that  It  la  used  or  to  be  used 
In  hauling  for  the  public.  It  came  Into  ex- 
istence simply  as  an  Incident  to  the  private 
business  of  the  owner,  and  has  been,  and  Is 
to  be,  operated  as  such.  The  answer  of  the 
defendant,  when  construed  In  Its  most  favor- 
able light  for  It,  cannot  be  held  to  establish 
that  Its  sawndll  was  erected,  at  its  fcllroad 
constructed  or  maintained  and  operated,  for 
any  other  purpose  than  that  of  private  gain. 
Mot  one  tiling  appears  in  the  reccffd  which 
wonld  anOuMlBe  an  Inference  that  the  defend* 
an^s  sawmlli  or  railroad  business  should  be 
dasslfled  as  cme  In  whUHi  tiie  public  Is  Inters 
ested. 

2.  The  method  of  condemnation  of  prop- 
erty, and  assesnnent  of  damages,  to  be  fol- 
lowed In  all  cases  where  corporations  or  per- 
sons are  authorised  to  take  or  damage  private 
propraty  for  public  purposes,  exc^t  where 
sntih  proper^  Is  taken  for  the  purpose  of  lay- 
ing out  public  roads  or  private  ways,  is  pre- 
scribed In  section  4657  et  seq.  (tf  tiie  Civil 
Code.  The  provitdons  of  law  Just  referred 
to  do  not  contain  any  grant  of  power  to  any 
corporation  or  person  to  ez^rdse  tiie  right  of 
eminoit  donmln,  but  simply  provide  how 
proper^  may  be  condemned  and  the  damages 
assessed,  when  the  rlgtit  to  do  so  Is  derived 
from  any  lawful  statute.  The  method  thus 
provided  Is  limited  in  terms  to  cases  where 
authority  Is  given  to  take  or  damage  private 
pn^ierty  for  puUtc  purposes.  As  the  def^id- 
ant  in  the  present  case  is  not  a  parson  or 
corporation  authorized  to  take  or  damage 
private  property  for  public  purposes,  the 
method  provided  In  these  sections  is  not  at  all 
applicable,  and  cannot  be  used  In  any  way 
whatever,  as  the  business  In  which  the  de- 
fendant Is  engaged  is  not  devoted  to  a  public 
purpose.  This  was  a  sufficient  reason  to  en- 
join the  condenmation  proceedings  sought  to 
be  Instituted  by  tiie  defendant. 

3.  Section  2219  of  the  Civil  Code,  as 
amended  by  the  act  of  November  22,  1899, 
reads  as  follows:  "Any  railroad  company 
heretofore  or  hereafter  chartered  by  the 
legislature  of  this  state,  and  also,  any  per- 
son or  persons  or  company  owning  or  oper- 
ating a  public  or  private  railroad  In  this 
state,  when  necessary  to  reach  minerals, 
timber,  or  other  materials,  shall  have  the 
right  to  cross  any  other  railroads  hereto* 
fore  or  hereafter  built  or  to  be  built  In  this 
state,  upon  the  following  terms:  They  shall 
be  allowed  to  cross  at  grade  points,  or  at 
any  other  point  where  the  same  shall  not  ob- 
struct the  other  road,  and  may  be  allowed 


ciaimB  tnat  it  nas  aatnority  to  exercise  tne 
rlgrlit  of  eminent  domain  under  the  proTi* 
fllons  of  the  act  Just  Quoted,  which  declares 
that  a  private  railroad  in  thia  atate,  when 
necessary  to  reach  minerals,  timber,  or  oth- 
er materials,  shall  have  the  right  to  cross 
other  railroads.  Bren  If  the  general  assem- 
bly has  power  to  grant  to  a  private  railroad 
the  right  to  take  or  damage  the  private 
property  of  another  for  soch  pnrpose,  and 
even  if  the  section  of  the  Code  as  amended, 
properly  construed,  should  be  held  to  confer 
such  power,  In  order  to  make  the  grant  ef- 
fective there  must  be  some  method  provided 
by  law  for  assessing  the  damages  to  be  paid 
to  the*owner  of  property  thus  taken;  for 
the  general  assembly  certainly  has  no  power 
to  anthorlze  the  taking  of  private  property, 
for  either  a  private  or  a  public  purpose, 
without  adequate  compensation  being  first 
paid  therefor.  This  method  may  be  found 
either  in  the  act  of  conferring  the  authority 
to  exercise  the  right  of  eminent  domain, 
or  in  general  laws  which  by  their  terms  will 
be  applicable  to  such  cases.  Neither  the 
act  of  1898,  nor  the  section  of  the  Code  of 
which  It  was  amendatory,  provides  any 
method  whatever  for  assessing  damages  to 
the  owner.  The  only  general  law  on  the 
subject  of  fixing  the  compensation  of  the 
owner  of  property  which  Is  lawfully  taken 
Is  found  In  section  4667  et  seq.,  above  re- 
ferred to,  and  sections  667  et  seq.  and  661 
et  seq.  of  the  Political  Code,  which  provide 
the  method  of  fixing  the  compensation  of 
the  owner  of  property  taken  for  a  public 
road  or  a  private  way.  As  has  been  shown, 
the  method  prescribed  in  Olv.  Coda.  {  4667 
et  seq.,  is  not  available  to  the  defendant 
Of  course,  the  provisions  of  law  with  refer- 
ence to  the  establishment  of  public  roads 
have  no  application;  and  while  the  eonstitn- 
tion  provides  that,  In  cases  of  necessity, 
private  ways  may  be  granted,  upon  Just 
compensation  being  first  paid  by  the  appli- 
cant (Civ.  Code,  {  6729),  the  defendant  does 
not  claim  the  right  to  condemn  for  a  pri- 
vate way,  and  the  general  assembly  has  ex- 
pressly limited  the  purposes  for  which  pri- 
vate ways  may  be  granted  to  such  ways  as 
may  be  necessary  for  Individuals  to  go  from 
and  return  to  their  farms  or  places  of  resi- 
dence. Pol.  Code,  I  061;  Board  of  Oom'rs 
V.  Harris,  71  Ga.  260.  Treating  the  act  of 
1899  as  legislative  authority  to  the  def«id- 
ant  to  condemn  for  the  purpose  desired,  and 
conceding,  for  the  purposes  of  the  present 
case,  that  the  general  assembly  can  cMistl- 
tutlonally  grant  such  anthorlty,  the  act  Is 
Inoperative  until  the  general  assembly  shall 
provide  the  method  to  be  followed  when 
the  owner  of  the  property  sought  to  be  con- 
demned refoses  to  pomtt  hia  property  to  be 
taken. 

4.  The  defendant  contoaded  that  It  had  a 
ri^t  to  eoademn  a  tight  of  way  across  tin 


•on  or  corporation  oesiring  to  ouiia  a  tram- 
road  to  connect  with  a  water  way,  for  the 
purpose  of  transporting  lumber,  naval 
stores,  and  timber  by  means  of  the  same, 
may  make  application  in  writing  to  the 
county  authorities  of  the  county  in  which 
the  tramroad  la  to  be  located,  and  after 
such  application  Is  filed  the  proceedings 
thereafter  shaU  be  the  same  as  provided  in 
the  Code  for  condemning  property,  except 
that  the  strip  of  land  to  be  used  for  anch 
purpose  shall  not  exceed  16  feet  in  width. 
There  Is  nothing  In  the  notice  served  upon 
the  plaintiff  In  the  present  case  to  Indicate 
that  the  defendant  Intended  to  proceed  un- 
der the  law  Just  referred  to.  On  the  con- 
trary. It  Is  apparent  from  the  notice  that 
the  defendant  had  no  such  intention,  for  the 
simple  reason  that  the  law  Just  referred  to 
limited  the  strip  of  land  authorised  to  be 
taken  to  15  feet,  and  the  notice  in  the  pres- 
ent ease  distinctly  provided  for  condemna- 
tloo  of  a  strip  ao  feet  Jadgment  affirmed. 
All  tbe  Jnatloea  ooncnnrtaig. 


UVTUAh  UFB  INS:  OO.  OP  KBNTOCKT 

V.  OLANOT. 
(Snpreme  Court  of  (Jeorgia.   Aug.  8.  1900.) 

INSURANCB-DSPAULT  IN  PRBliraHS. 

1.  Where  a  policy  of  life  Insursnee  expressly 
stlpnlated  that  the  premium  should  be  paid 
auDaallr.  on  or  before  a  specified  day,  at  the 
home  office  of  the  company,  or  to  an  agent  pro- 
dadng  a  receipt  of  the  company,  signed  by  iiA 
presiaent  or  secretary,  and  that  if  not  so  paid 
the  policy  should  then  become  void,  and  that 
none  of  the  terms  of  the  policy  conld  be 
changed  or  waived,  except  by  written  agree- 
ment signed  by  the  president  or  secretary  of 
the  company,  a  failure  to  pay  the  premium  as 
Btipulsted  rdeased  the  company  from  all  lia- 
bility upon  the  policy.  See  Reese  v.  Associa- 
tion (decided  at  the  present  term)  S6  S.  BL  637. 

2.  Where  the  local  agent  of  the  company  r^ 
resented  to  tbe  holder  of  sach  policy  that  the 
comnany  woald  change  It  so  that  the  prMninm 
would  be  payable  quarterly  Instead  of  annually, 
and  the  assured  thereafter  made  a  written  re- 

aaest  of  the  company  that  it  make  such  chaofre. 
le  mere  failure  of  the  company  to  reply  to  this 
request  was  no  excuse  for  not  paying  the  pre- 
mium in  accordance  with  the  terms  of  tbe 
policy. 

8.  The  evidence  anbmitted  upon  the  trial  de- 
manded a  finding  In  favor  of  the  company,  uid 
the  court  erred  la  rendering  Judgment  tvr  tbe 

plaintiff. 
(Syllabus  by  the  Onurt) 

Error  from  city  court  of  Hacon;  W.  D. 
Nottingham,  Judge. 

Action  by  J.  E.  Clancy  against  the  Mutual 
Life  Insurance  (3ompany  of  Kentuckj. 
Judgment  for  plaintiff.  D^endant  brings 
omff.  Bevened. 

Dessan  &  BarEia,  tor  plaintiff  In  error. 
M.  O.  Bayne  and  T.  J.  Cochran,  for  defend- 
ant In  tsrroT. 

FEB  C0RIAU.  Judgment  imrsed. 


RAXLROASe— INJURT  TO  LITB  STOCK. 

The  railway  companr  iatroduced  .  poBitive 
teetimoDy  which  fnlly  OTercame  the  legai  pre- 
lamptioa  upon  which  alone  the  plaintiff'B  case 
rested.  Ita  witDesaea  were  entitled  to  be  be- 
liered,  tor  they  were  not  directly  contradicted; 
and  the  drcamatantial  eridence  by  which  it  was 
sought  to  discredit  them,  while  consistent  with 
the  theory  that  they  did  not  swear  truly,  was 
also  conststent  with  the  theory  that  they  did. 
In  aiidh  caae  the  poiltlTe  testunouy  muBt  con- 
troL 

(Syllabiu  hj  the  Courts 

Error  from  superior  court,  Bibb  county; 
W.  H.  Felton.  Jr.,  Judge. 

Action  by  J.  B.  Thompson  against  the 
G«orgla  Sontbem  A  Florida  Ballway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
brings  error.  Reversed. 

Geo.  S.  Jones  and  B.  0.  Jordan,  for  plain- 
tiff in  error.  BL  P.  Johnston,  tcx  defendant 

In  error. 

LUMPKIN,  P.  J.   There  was  a  head-end 
collision  between  a  moving  locomotive  and  a 
stationary  bull,  the  latter  ahowlng  flgbt,  and 
manifesting  total  Ignorance  of  the  doctrine 
of  Impenetrability.   The  company's  servants 
In  charge  of  the  locomotive  were  better  vers- 
ed In  the  principles  of  natural  philosophy, 
and,  according  to  their  testimony,  did  their 
best  to  save  the  animal  from  the  conse- 
quences of  his  rashness;  but,  in  spite  of  their 
well-directed  efforts,  the  crash  came,  with 
Its  Inevitable  result.   They  were  the  only 
eyewitnesses.    At  the  trial  the  plaintiff 
proved  certain  circumstances  which  were  con- 
sistent with  his  contention  that  the  defend- 
ant's witnesses  did  not  state  accurately  the 
details  of  the  catastrophe,  but  these  circum- 
stances were  also  perfectly  consistent  with 
the  company's  contention  that  Its  witnesses 
gave  an  entirely  correct  verdon  of  what 
occurred.    Under  the  well-setUed  rules  of 
evidence  applicable  to  such  a  case.  It  must 
be  beld  that  tiie  defendant's  witnesses  were 
In  no  legal  or  fair  sense  discredited,  and 
tiiat  ttie  verdict  In  the  plalntlfCs  favor  can- 
not lawfully  stand.  Judgmoit  lerwaed.  All 
the  jnatlces  concurring. 


JEXKINS  V.  NATIONAL  MUT.  BUILDING 

&  IX)AN  ASS'N  OP  NEW  YORK. 

(Supreme  Oonrt  of  Georgia.  Aug.  8,  1900.) 

OOUPBOMISB  AND  SBTTLBHSNT-AOCBPTANOa 
— EVIDBNCH. 

1.  When  a  debtor  pays  to  a  collecting  agent 
a  given  sum  of  money  upon  the  express  condi- 
tion that  the  same  is  to  he  accepted  by  the 

Srincipal  of  the  hitter  In  foil  settlement  of  all 
emends  against  the  debtor.  It  Is  the  dnty  of 
the  creditor,  within  a  reasonable  time  after  be- 
ing informed  of  the  condition  on  which  the  pay- 
ment was  made,  to  notify  the  debtor  whether 
or  not  him  offer  of  settlement  is  accepted,  and, 
if  not,  to  return  to  him  the  money  received. 
Wbat.  In  a  S^ven  case^  would  be  a  lesaoaaUe 
86  S.E.-60 


annoanced,  and  did  not  submit  to  the  jury  the 
real  issne  upon  which  a  projter  detomlnation 
of  the  case  depended. 

8.  The  court  also  erred  in  permitting  witness- 
es to  testify  to  the  correctDess  of  accounts  tak- 
en from  boohs  which  they  did  not  keep,  and  up- 
on which  alone  their  testimony  respecting  the 
accounts  was  based. 

(SyUabus  by  the  Court.) 

I£rror  from  superior  court.  Bibb  county; 
W.  a.  B'eiton.  Jr.,  Judge. 

Action  by  D.  K.  Jenkins  against  the  Na- 
tional Mutual  Building  &  Loan  AssoclatioD 
of  New  York.  Judgment  for  defendant 
Plaintiff  brings  error.  Revei'Sed. 

Anderson  &  Grace,  for  plaintiff  In  error. 
Marion  W.  Harris,  for  defendant  in  error. 

COBB.  J.  Jenkins  brought  his  petition 
against  the  National  Mutual  Building  &  Loan 
Association  of  New  York,  alleging  that  he 
had  borrowed  a  sum  of  money  from  the  de- 
fendant, which  he  had  agreed  to  pay  back  In 
the  manner  prescribed  by  its  rules  and  by- 
laws, and,  to  secure  the  repayment  of  the 
loan,  had  executed  a  deed  to  certain  realty; 
that  after  be  had  made  sundry  payments  on 
the  debt  he  made  a  calculation  as  to  the 
amount  necessary  to  pay  the  balance  then 
due  according  to  his  understanding  of  the 
rules  of  the  association,  and  that  he  remitted 
to  It  the  amount  thus  ascertained  by  him, 
accompanied  with  the  statement  that  this 
amount  was  to  be  received  In  full  discharge 
of  his  liability  to  the  sssoctatlon;  that  the 
association  has  retained  the  amount  so  rfr 
mitted;  and  that  a  reasonable  time  has 
elapsed  since  the  remittance  for  the  associa- 
tion to  determine  whether  It  would  accept  the 
proposltl(Hi  dedlne  the  same.  The  plain- 
tiff charges  that  the  failure  of  the  association 
to  return  the  money  amounts  to  an  election 
to  receive  the  same  in  full  satisfaction  of  his 
liability,  and  that  notwlthstsndlng  this  the 
detaidant  is  attempting  to  sell  the  property 
held  by  it  as  security.  The  prayer  of  the 
petition  is  that  the  defendant  be  enjoined 
from  selling  the  property,  and  that  the  deed 
and  evidraice  of  indebtedness  held  by  It  be 
delivered  up  to  be  canceled.  The'  defendant 
In  Its  answer  admits  having  received  the 
money,  but  denies  having  accepted  ft  In 
full  satisfaction  of  the  phtlntUTs  llabOlty  to 
it  and,  by  way  of  cross  Ull.  prays  for  a 
Judgment  against  the  plaintiff  fmr  the  amount 
claimed  It  to  be  due  on  the  debt  The 
trial  resulted  in  a  verdict  against  Uie  plain* 
tiff  in  ftivor  of  tiM  defsndant  on  its  answer 
in  the  nature  of  a  cross  bill. 

At  the  trial  it  appeared  that  the  plalo* 
tiff  had  paid  the  amount  claimed  by  him  to 
be  the  balance  due  on  the  debt  to  a  collecting 
agent  of  the  defendant  at  Macon,  with  the 
distinct  understanding  that  the  amount 
should  be  received  In  full  settlement  of  the 
debt  doe  by  the  plaintiff;  that  this  agent 
remitted  the  amount,  less  his  commission. 


lorwaraea  d;  me  agenc  lo  lae  association  m 
a  letter  In  which  the  agent  said  the  amoant 
paid  by  Jenkins  completed  "his  payments, 
eccordlog  to  his  understanding  of  contract 
with  yoor  association.  He  asks  that  you 
cancel  and  return  to  me  or  to  him  the  evi- 
dence of  Indebtedness  of  your  company 
against  him."  This  letter  was  dated  Feb- 
ruary 2,  1807,  and  the  defendant  acknowl- 
edged receipt  of  the  same  on  February  8th, 
in  a  letter  to  Its  agent,  in  which  It  was  said 
the  amount  remitted  did  not  complete  the 
payments  of  Jenkins  due  the  association. 
Then  followed  a  corresirandence  between  the 
aMOclatlon  and  Its  agent,  and  the  associa- 
tion and  Jenkins  and  his  attomeys,  continu- 
ing until  August  21,  1897.  The  money  was 
never  returned  to  Jenkins,  and  nothing  that 
would  amount  to  an  offer  to  return  the  same 
was  made  until  May  7,  1807.  An  examina- 
tion of  the  correspondence  shows  that  Jen- 
kins and  his  attomeys  steadfastly  adhered  to 
bis  original  contention,  that  he  had  remitted 
the  amount  In  final  settlement  and  that  the 
failure  of  the  defendant  to  return  the  same 
within  a  reasonable  time  after  it  was  re- 
ceived amounted  to  an  acceptance  on  Its 
part  of  the  proposition  thus  made  by  Jen- 
kins. The  letters  from  the  association  to 
Jenkins  and  his  attomeys  contain  strenuous 
efForts  to  obtain  from  Jenkins  an  acknowl- 
edgment that  there  wss  a  misunderstanding 
about  the  matter,  that  his  calculation  was  in- 
correct and  that  he  did  not  understand  the 
way  to  calculate  the  balance  due  on  the  debt 
according  to  the  rules  of  the  association, 
and  also  a  claim  by  them  that  they  took  the 
amount  of  the  remittance,  and  credited  it 
upon  the  debt  as  they  understood  It  to  be. 
It  is  not  at  all  dear  that  the  letter  of  May 
7th  would  amount  to  an  offer  to  refund  the 
money,  but  this  Is  the  first  commonicatlon 
from  the  association  that  at  all  resembles 
an  offer  to  refund.  In  Hamilton  r.  Stewart 
106  6a.  300,  31  S.  E.  ISi,  it  was  held  that 
where  a  debtor  remitted  to  a  creditor  less 
than  tiie  amount  of  the  debt  as  claimed  by 
the  creditor,  upon  the  distinct  understanding 
that  the  same  was  to  be  received  In  full 
discharge  of  the  debt,  if  the  creditor  did  not 
within  a  reasonable  time  after  the  money 
was  received,  repudiate  the  offer  and  return 
the  money  remitted  to  bim,  all  liability  on 
the  debt  would  be  discharged.  When  the 
case  was  before  the  court  a  second  time 
(lOS  Ga.  472,  84  S.  E.  123)  the  necessity  for 
the  return  of  the  money  within  a  reascmable 
time  was  emphasized,  and  It  was  Intimated 
that  a  bare  refusal  to  accede  to  the  proposi- 
tion to  accept  the  amount  In  full  discbarge 
would  be  unavailing  to  the  creditor  in  the 
absence  of  a  return  of  the  money.  In  the 
present  case,  even  If  an  offer  to  refund, 
without  an  actoal  teader  of  the  money,  would 
be  araJIfible  as  a  defeme  to  the  acllcHi,  it 
was  a  question  for  the  jury  whether,  la 


miciance  was  receivea.  xue  ciiaxgeB  com- 
plained of  In  the  present  case  were  not  ex- 
actly adjusted  to  the  facts  of  the  case,  and 
did  not  with  sufficient  fullness  snbmit  to 
the  jury  the  real  Issues  In  the  case,  nor 
were  some  of  them  tn  harmony  with  tlie  rules 
above  laid  down. 

During  the  progress  of  the  trial  a  witness 
was  allowed  to  testify  that  he  made  up  a 
statement  of  the  account  due  by  the  plain- 
tiff to  the  association,  and  that  the  same  was 
correct  It  appeared  upon  cross-examination 
that  his  knowledge  of  the  transaction  was 
derived  solely  from  the  books  of  the  associa- 
tion. This  testimony  of  the  witness  sfaonld 
have  been  excluded.  Association  v.  Butler 
(Ga.)  35  S.  E.  679.  Judgment  reversed.  All 
the  Justices  concurring. 


CDNTSAL  OF  GB90BOIA  BT.  CO.  T. 
BOGBRS. 

(Supreme  Court  of  Georgia.  Aag.  8,  1900.) 
CARRIERS— LIVE  STOCK  SHIPMENT. 
He  evidence  showed  that  the  damage  to 
the  live  stock  of  the  plaintiff  resulted  from  his 
negligent  failure  to  comply  with  that  part  of 
the  special  contract  of  affreUthtment  in  which 
he  undertook  to  accompany  and  to  water,  feed, 
and  attend  such  stock.  The  verdict  against  the 
defendant  company  was,  therefore,  error,  and 
should  have  been  set  aside  on  motion  for  a  nev 
trial.  Railroad  Co.  v.  Bryant.  73  Ga.  722; 
Boaz  V.  Railroad  OOm  13  3.  B.  711,  87  Ga. 
463;  RaUroad  Co.  v.  Beld,  17  &  B.  934.  91  Ga. 
877. 

(Sf  llabus  by  the  ConrL) 

Error  from  dty  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  W.  B.  Rogers  against  the  Central 
of  Georgia  Railroad  Company.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

Hall  &  Wlmberly  and  R.  C  Jordan,  for 
plaintiff  In  error.  Wm.  F.  Blue  and  Gnerry 
&  Hall,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed. 


ATEBS  V.  HARBELL. 
(Supreme  Oonrt  of  Georgia.  Aug.  8^  1900l) 

FRAODUUNT  CONTBTANCB-SOLVHNCT  OF 
QRANTOR— SURETYSHIP. 

1.  As  a  general  rule,  in  testing  the  solvracj* 
of  one  who  has  made  a  voluntary  conveyance  of 
property,  bis  indorsements  or  suretyship  on 
the  obligations  of  others,  not  matured  at  th^ 
time  of  the  conveyance,  should  not  be  coontMl 
as  his  debts,  where  it  does  not  appear  that  bis 
contingent  liability  was  at  that  time  likely  to 
become  absolute,  or  that  it  afterwards  in  fact 
became  so.  King  v.  Thompson,  9  Pet.  2(«. 
220,  9  L.  Ed.  102;  McLaagbliu  v.  Bank.  7 
How.  229,  12  L.  Ed.  675;  Bump^  Fraud.  Conr. 
^tA  Bd.)  {  266.  Where,  therefore,  one  mjilo 
SDch  a  conreyance  to  his  wife,  and  was  at  tbe 
time  surety  for  another,  and  the  ohUgatioo 


that  the  hiuband  wu  loaolTent  when  he  made 
it  (a)  This  case  ii  distiDKUishable  from  that 
of  Primrose  v.  Browning,  56  Ga.  360;  Id.,  59 
Ga.  68.  In  that  case  the  indorsement  was  on  a 
80-dar  note.  The  volnntary  deed  was  made  to 
the  wife  5  daya  before  the  matnritT  of  the 
note.  The  maker  became  a  bankrupt,  judgment 
was  obtained  against  the  iudorsen  and  the  ez- 
eentiOD  was  lened  on  land  parchaaed  by  the 
wife  witb  the  proceeds  of  the  land  Tolnntarily 
conveyed  to  her.  In  that  case  the  contingent 
liability  of  the  surety  became  absolute,  while 
in  the  present  case  the  payment  by  the  principal 
discharged  the  surety  from  all  liability  on  the 
note. 

2.  Where  one  made  a  Tolnntary  deed  and 
some  time  thereafter  died,  the  ralue  of  his 
other  property  at  the  time  the  deed  was  made 
is  the  true  test  of  bfs  solrency  at  that  time, 
and  not  the  value  of  hia  property  at  the  time 
of  hia  death,  as  estimated  by  appraisers  appoint- 
ed to  set  aside  a  year's  support  for  hia  widow 
and  minor  children.  King  t.  nompson,  supia; 
Whitesel  t.  Hlney,  62  Ind.  168;  Qoo^an  t. 
Wineland,  61  Md.  449;  McOole  T.  Loehr.  70 
Ind,  432:  Posten  t.  Posten,  4  Whart  27,  44; 
Bump.  Fraud.  Oonr.  (4th  EA.)  <  265;  Wait. 
ITrand.  Oonv.  (8d  Ed.)  p.  482,  f  ^^8. 

^yllabna  by  the  Conrt.) 

Error  from  city  conrt  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  between  L.  O.  Ayera  and  J.  D.  Hai^ 
reU.  From  the  jndgmrat,  Ayen  brlngi  error. 
RcTersed. 

Waahlngton  Dessaa,  Roland  ESUs,  and  Dea- 
aan,  Harris  A  Blrcli,  for  plaintiff  In  error. 
W.  B.  Martin,  Jr.,  and  F.  Ohambezs,  for  de- 
fendant In  error. 

PSB  CURIAM.  Jndginent  rerened. 


FDTRBLL  t.  MUTUAL  BENEFIT  FIRE 
ASS'N. 

(Supreme  Oonrt  of  Georgia.  Aug.  8,  1900.) 
ACTION  ON  INSORANCB  POLICT— APPBAU 

The  erldenee  was  amply  sufl&cient  to  show 
that  the  parties  hy  mntoal  conaent  had  agreed 
before  the  loss  occurred  to  resdnd  the  con- 
tract of  Insurance  upon  which  the  plaintiffs  ac- 
tion was  predicated.  It  follows  that  the  verdict 
against  bim  was  right,  and  it  is  immaterial 
whether  the  charges  oiHnpIained  of  were  erro- 
neous or  not. 
(Syllabna  1v  the  Court) 

Xhrror  from  superior  court,  Bfflngham  coun- 
ty; Paul  K.  Seabrook,  Judge. 

Action  by  A.  J.  Fntrell  agalnei  the  Mutual 
Benefit  Ftre  ABSodaUon.  Judgment  for  de> 
fendant   Plaintiff  brings  error.  AflBrmed. 

H.  B.  Strange,  for  plaintiff  in  error.  Glg- 
nllllat  &  Stubbs,  for  defendant  in  error. 

PER  CURIAM.  Judgment  affirmed. 


ODUM  T.  OREIGHTON  MIN.  ft  MILL.  CO. 
(Supreme  Court  of  Georgia.   Aug.  8.  1900.) 
APPBAL-RBVIBW— INBTRUCnONa. 

The  reqneats  for  particular  instructions 
were,  so  far  as  legal  and  pertinent,  covered  In 


diet 

(Syllabus  br  the  Court) 

Error  from  superior  Court,  Cherokee  coun- 
ty; George  F.  Gober,  Judge. 

Action  between  J.  M.  Odnm  and  the  Oelgh- 
ton  Mining  ft  Milling  Company.  From  tb» 
Judgment  Odnm  brings  error.  Affirmed. 

J.  F.  Brooke  and  Mozley  ft  Oriffln,  for 
plaintiff  in  error.  Teaaley  ft  Huteherson  and 
A.  S.  Clay,  for  defendant  In  error. 

PBR  OURIAM.  Judgment  affirmed. 


BUCHANAN  t.  PARKS. 

(Supreme  Oiart  of  Georgia.  Aug.  8,  1900.) 

BASBMKNT— PRIVATE  WAT— OBSTRUCTION— 
PRBSCRIPTION— mnSANCB. 

1.  In  order  to  sustain  an  ai>plication  for  the 
removal  of  obstructions  from  an  alleged  private 
way,  the  right  to  which  the  applicant  bases  up- 
on prescription,  he  must  ahow.  not  only  that  he 
has  been  in  the  nnlnterroptad  use  thereof  for 
sevm  years  or  more,  but  also  that  It  doea  not 
exceed  fifteen  feet  in  width,  that  it  has  been 
kept  oi>en  and  In  repair,  and  that  **it  Is  the 
same  fifteen  feet  originally  appropriated." 
Collier  v.  Farr  7  8.  B.  860.  81  Ga.  749.  and 
cases  cited;  Follendore  v.  Thomas.  20  S.  E. 
329,  93  Ga.  300;  Peters  v.  LitUe,  22  S.  E.  44, 
95  Ga.  ICl. 

2.  In  the  present  case  the  plaintiff  failed  to 
show  compliance  with  these  requirements,  and 
therefore  had  no  right  to  the  way,  or  conse- 
quent right  to  abate,  as  a  nuisance,  an  ob- 
struction therein. 

(Syllabus  by  the  C^urt) 

Error  from  superior  court,  (3atooaa  connty; 
A.  W.  Flte,  Judge. 

Action  by  J.  M.  Parks  against  F.  A.  Buch- 
anan. Judgment  for  plaintiff.  Defendant 
brings  mor.  Reversed. 

Wm.  E.  Mann,  for  plaintiff  tai  error. 
PER  CURIAM.   Judgment  reversed. 


CiONTBRS  T.  FORD. 
(Supreme  Court  of  Oeor^a.   Aug.  8, 1900.) 

JUDOB-DISQUALIFICATIOM— PRINCIPAL  AND 
AOBNT—EVIDBNCB— CERTIORARI. 

1.  An  attorney  at  law  employed  to  file  an 
equitable  petition  tor  the  appointment  of  a  re- 
ceiver, and  who,  dnce  the  appointment  waa 

made,  retired  from  the  case,  and  had  no  fur- 
ther connection  therewith,  was  not  disqualified 
as  a  Judge  from'  presiding^  in  a  case  subse- 
quently brought  by  the  receiver  against  a  third 
person. 

2.  When  it  is  sought  to  establish  a  course  of 
dealings  between  two  persons,  with  a  view  to 
showing  that  one  of  them  was  In  the  babit  of 
Bending  bis  servant  to  the  other  for  the  pnrpoae 
of  purchasing  goods,  for  which  payment  was 
uniformiy  made,  evidence  tending  to  show  a 
similar  course  of  dealings  between  the  alleged 
principal  and  other  persons  is  not  admissible. 

3.  An  overcharge  or  an  unauthorized  charge 
by  a  magistrate  of  costs  alleged  to  have  ac- 
crued in  a  trial  before  a  Jury  in  hia  court 
cannot  be  made  the  subject-matter  of  review 
by  a  petition  tor  eertiorari  complaining  of  er- 


Uoned  br  the  Jndge. 
(Syllabus  hj  the  Oonrt) 

Brror  from  superior  conr^  Bartow  coan- 
tj-;  J.  W.  Harris,  Judge. 

ActloD  b7  F.  BL  Ford  against  James  B. 
Confers.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Beversed. 

B.  J.  Confers,  for  plaintiff  in  error.  Joe 
BL  Moon,  tor  defoidant  In  error. 

'  COBB,  J.  Ford,  as  receiver  of  the  estate 
of  Satterfleld,  brought  suit  against  Conycrs 
In  the  Justice's  court  upon  an  account  for 
goods  sold  and  delivered  by  the  receiver 
after  he  had  taken  charge  of  the  mercantile 
business  which  was  carried  on  by  the  de- 
ceased in  his  lifetime.  The  trial  resulted  In 
a  verdict  in  favor  of  the  plaintiff,  and  the 
defendant  carried  the  case  to  the  superior 
court  by  certiorari,  complaining  that  certain 
errors  were  committed  at  the  trial.  The 
judge  overruled  the  certiorari,  and  this  is 
the  error  assigned, 

1.  When  the  case  was  called  In  the  supe- 
rior court  the  Judge  of  that  court  announced 
that  he  was  dlsaualifled  from  presiding,  and 
called  upon  the  Judge  of  the  city  court  of 
Gartersville  to  hear  and  determine  the  ques- 
tions made  in  the  certiorari.  Objection  was 
made  that  the  Judge  of  the  city  court  was 
disqualified  by  reason  of  the  fact  that  he, 
as  attorney  at  law,  had  been  employed  to 
file  the  petition  In  the  case  in  which  the 
plaintiff  had  been  appointed  receiver.  It 
appeared,  however,  that  after  the  appoint- 
ment of  the  receiver  the  Judge  had  retired 
from  the  case,  and  had  no  further  connec- 
tion therewith,  and  was  not  interested  In 
any  way  In  the  litigation.  Upon  this  state 
of  facts,  he  held  that  he  was  not  disquali- 
fied to  preside,  and  we  do  not  think  there 
was  any  error  In  this  ruling. 

2.  It  was  admitted  at  the  trial  that  the 
goods  were  not  sold  and  delivered  to  the  de- 
fendant In  person,  but  that  the  same  were 
delivered  to  a  servant  In  his  employ.  The 
defendant  denied  the  authority  of  this  serv- 
ant to  purchase  the  goods  on  his  credit,  and 
it  was  sought  to  charge  him  with  her  pur- 
chases for  the  reason  that  goods  bought  by 
her  from  the  receiver  in  the  past  had  been 
paid  for  by  him.  The  case  was  stubbornly 
contested  on  this  point.  The  defendant,  as 
has  been  said,  not  only  denied  that  the  serv- 
ant had  any  authority  to  buy  the  goods  In 
his  behalf,  but  also  denied  that  any  goods 
bought  by  her  In  the  past  had  ever  been 
paid  for  by  him.  The  court  admitted  evi- 
dence that  the  defendant  had  paid  for  goods 
bought  by  this  servant  In  his  behalf  from 
Satterfleld,  as  well  as  for  goods  bought  from 
another  merchant  We  think  this  was  et- 
ror.  What  the  defendant  may  have  author- 
ised his  servant  to  do  with  reference  to  pur- 
chasing goods  from  Satterfleld  and  from  per- 


was  calculated  to  prejudice  the  defense  set 
up.  The  defendant  would  have  a  perfect 
right  to  authorize  his  servant  to  tmrchase 
goods  from  Satterfleld  and  from  another 
merchant  in  the  city,  and  the  fact  that  the 
servant  was  so  authorized  could  not  throw 
any  light  on  the  question  as  to  whether  sh« 
had  authority  to  purchase  from  a  poson 
other  than  these  two. 

S.  Complaint  was  made  In  the  petition  for 
certiorari  that  the  magistrate  before  whom 
the  case  was  tried  had  compelled  the  plain- 
tiff In  certiorari  to  pay  more  than  should 
have  been  demanded  as  legal  costs  in  the 
case.  Such  a  complaint  as  this  has  no  place 
In  a  petition  for  certiorari.  It  Is  not  neces- 
sary to  attach  to  the  petition  a  certificate  of 
the  magistrate  that  the  costs  have  been  paid. 
Fuller  V.  Arnold.  64  Oa.  699.  A  certificate 
showing  that  the  costs  have  been  paid  most 
be  filed  with  the  clerk  within  the  time  re- 
quired by  law  before  vrrlt  of  certiorari  could 
be  Issued.  Any  complaint  in  regard  to  an 
overcharge  or  an  nnauthorlzed  charge  of 
costs  by  the  magistrate  when  the  applica- 
tion is  made  for  a  certificate  that  the  costs 
have  been  paid  cannot  be  made  the  basis 
of  an  assignment  of  error  in  the  petition  for 
certiorari. 

The  petition  for  certiorari  contained  oth- 
er assignments  of  error  than  those  above 
mentioned,  but  the  foregoing  discussion  em- 
braces all  the  assignments  of  error  which 
relate  to  matters  which  vrlW  probably  arise 
at  another  trial,  or  which  are  of  sufficient 
Importance  to  require  particular  notice. 
Judgment  reversed.  All  the  Justices  con- 
curring. 


KEYS  T.  FLEMISTBB  et  al. 
(Supreme  Court  of  Georgia.    Aug.  8,  1900.) 
DEPOSmONS-INDORaBHBNT— TRIAX,. 

1.  Where  a  package  containing  Interro^to- 
iles  and  answers  thereto,  which  bad  been  trans- 
ported by  mail,  was  by  the  postmaster,  in  the 
presence  of  the  parties  to  a  case  pending  in  a 
Justice's  court,  delivered  in  opeu  court  to  the 
magistrate,  and  thereafter,  pending  the  trial, 
upon  objection  that  the  package  had  not  been 
Indorsed  by  the  magistrate  as  required  by  Qv. 
Code,  8  5310,  he  then  made  the  proper  indon«- 
mmt  upon  toe  package,  this  was  a  substantial 
compliance  with  the  law  as  to  aveh  Indorse- 
ment. 

2.  Tliat  a  Jury  4n  returning  a  verdict  in  as 
action  upon  a  promlBsory  note  accepted  a  ca^ 
culation  of  the  amount  due  thereon  by  the 
plaintiff's  attorney  is  no  cause  for  settioK  aside 
the  verdict,  unless  it  afflrmatirely  appears  that 
because  of  such  action  a  verdict  for  too  large  an 
amount  was  rendered,    (a)  It  does  not  In  the 

E resent  case  appear  that  the  calculation  made 
y  the  attorney  was  In  any  respect  incorrect. 

3.  The  evidence,  though  conflicting.  l>eing  sa(- 
fldent  to  warrant  the  verdict  rendered  in  the 
ma^strate's  court,  this  court  will  not  reverse 
a  Judgment  of  the  superior  court  ovnrnling  a 
ground  of  a  petition  for  certiorari  alleging  that 
the  verdict  was  contrary  to  evidence. 

(Syllabus      the  OourtO 


BroB.  From  On  Jodgment,  Keyi  brings  er- 
ror. Affirmed. 

Wm.  B.  Mann  and  Mr.  Terry,  for  plaintiff 
In  error.  Geo.  N.  Head,  tor  dcXendanU  In 
error. 

FEB  CURIAM.  Judgment  affirmed. 


OABES  et  nz.  T.  WAONON. 
(8apr«ne  Oowt  of  Oeor^.  Aug.  8,  1900.) 
CHRTIORABI—PROCBDURB— TROVER. 

This  case  Qpon  its  facts  is.  Id  principle, 
identical  with  that  of  Sing  Wah  v.  Singer,  84 
S.  B.  1027,  110  Ga.  — ,  and  is  therefore  con- 
trolled by  the  rule  therein  laid  down.  See, 
also,  Blocker  t.  Boswell,  34  8.  B.  289.  109  Ga. 
230;  McHenrr  t.  Mays,  34  S.  B.  lOlO.  110 
Ga.  — ;  Hamer  t.  White,  34  S.  E.  1001,  110 
Ga.  — ;  Elson  t.  Sanl.  84  a  B.  1011,  110  Ga. 
— ;  Berger  t.  Same,  84  S.  B.  1036.  109  Ga. 
240;  Watson  t.  Pearre,  85  3.  B.  316,  110  Ga. 
— ;  Jordan  t.  Glover  (Ga.)  85  S.  B.  667;  Mc- 
Lendon  v.  Griswold,  Id. 
(Syllabas  by  the  Court.) 

Error  from  Buperlor  court,  Mnrrey  oonn^; 
A.  W.  Fite,  Judge. 

Action  by  S.  D.  Wagnou  against  J.  G. 
Casey  and  wife.  Judgment  for  plaintiff.  Pe* 
titlon  by  defendants  for  certiorari  oTermledi 
and  they  bring  error.  Beversed. 

T.  S.  Oonrdin  and  F.  A,  Gantrell,  for 
plalntlfte  In  error,  a  K.  King,  for  defend- 
ant In  error. 

FOB  CDBIAM.  Judgment  reversed. 


BATES  et  aL  T.  FIRST  NAT.  BANK  OF 
DALTON. 

(Snpreme  Court  of  Georgia.   Aug.  8,  1900.) 

PLEADINO-CONSTRUCTION— USURY. 

1.  A  trial  Judge,  in  passing  upon  the  snffl- 
cfency  of  an  answer,  must  base  his  judgment 
upon  what  the  same  actually  contains,  and 
not  upon  an  erroneous  representation  as  to  its 
contents  made  in  open  court  by  counsel  for  the 
plaintiff;  and  this  Is  so  althougli  counsel  for 
the  defendant  may  bave  heard  the  representa- 
tion made,  and  hsTe  failed  to  call  the  attention 
of  the  court  to  the  fact  that  the  same  was  In- 
correct. 

2.  An  answer  In  a  suit  brought  by  a  national 
bank  which  set  up  that  a  promissory  note  on 
which  the  plaintiS'a  action  was  founded  was 
iisuriouB,  because  the  payees  had  reserved  as 
interest  an  amount  exceeding  the  maximum  le- 
gal rate, — the  fignres  showing  the  precise 
amount  of  the  alleged  usury  being  distinctly 
all^^— «et  forth  a  good  defense,  so  far  as 
the  interest  claimed  on  the  note  was  concerned. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Morray  county; 
A.  W.  Flte,  Judge. 

Action  by  the  First  National  Bank  of  Dal- 
ton  against  B.  Lk  Bates  and  others.  From  a 
Judgment  striking  pleas  of  certain  defend- 
ants from  the  flies,  they  bring  error.  Re- 
versed. 


COBB.  J.  The  First  National  Bank  of 
Dalton  brought  suit  upon  a  promissory  note 
against  R.  L.  Bates,  R.  F.  Chaataln,  and  J.  W. 
Green.  Green  filed  no  defense.  Bates  and 
Chaataln  each  filed  pleas  to  the  acti(m.  which 
will  be  hereafter  referred  to.  Upon  motion 
the  court  struck  these  pleas,  and  this  ruling 
la  assigned  as  error. 

1.  The  bill  of  exceptions  states  that  the 
ruling  of  the  Judge  was  made  upon  an  oral 
statement  by  cotmsel  for  the  plaintiff  as  to 
the  contents  of  the  pleas,  such  statement  not 
being  denied  or  corrected  by  defendant's 
counsel.  It  appears  that  the  statement  of 
plaintiff's  counsel  was  incorrect,  and  that  the 
pleas  were  of  an  entirely  different  dianicter 
from  that  referred  to  In  the  statement  The 
record  shows  that  the  court  struck  the  pleas 
which  were  ffled,  and  therefore  the  mUng 
upon  whlcb  we  must  pass  Is  the  one  appear* 
log  In  the  recOTd;  that  Is,  the  decision  that 
the  pleas  as  ffied  set  np  no  defense  to  the 
action.  Tbe  court  must  role  upon  tiie  case 
as  made  by  the  pleadings,  and  not  upon  the 
case  as  stated  by  counsel.  See  BostldE  t. 
Palmer.  79  Ga.  680.  4  S.  E.  819. 

2.  The  plea  of  Bates  set  up  that  the  note 
sued  on  was  for  $150,  and  that  be  was  liable 
thereon  only  for  tiie  sum  of  |148,  without 
lni««flt,  for  the  reason  that  at  the  time  the 
note  was  made  he  received  only  $144,  $6 
having  bean  taken  out  and  reserved  by  the 
plaintiff  as  Interest  In  advance,  and  that  tbe 
amount  so  reserved  was  $2  In  excess  <of  fbe 
lawful  Interest  for  the  time  between  tbe  date 
of  the  execution  and  the  maturity  of  the 
note.  The  facts  alleged  set  up  a  complete 
defense  to  tbe  action,  so  Hr  as  the  Interest 
on  tbe  note  was  concerned.  While  the  rate 
of  Interest  which  a  national  bank  Is  author- 
ized to  charge  Is  governed  by  the  law  of  tbe 
state  In  which  the  bank  Is  located,  tbe  pen- 
alty to  be  Imposed  upon  such  a  bank  for 
exacting  usury  Is  that  prescribed  by  the  act 
of  congress  providing  for  the  creation  of 
national  banks.  In  Bank  v.  Dearlng.  91  U. 
S.  29,  28  L.  Ed.  196,  Mr.  Jastice  Swayne  says: 
"There  was  reason  why  tiie  rate  of  Interest 
should  be  governed  by  tbe  law  of  the  state 
where  the  bank  Is  situated;  but  there  Is  none 
why  usury  should  be  visited  with  the  for- 
feiture of  the  entire  debt  In  one  state,  and 
with  no  penal  consequences  whatever  In  an- 
other. This,  we  think,  would  be  unreason, 
and  contrary  to  the  manifest  Intent  of  con- 
gress." The  act  of  congress  provides  that 
knowingly  taking  or  reserving  a  rate  of  Inter- 
est greater  than  that  authorized  by  law  shall 
work  a  forfeiture  of  the  entire  Interest  which 
the  note,  bill,  or  other  evidence  of  Indebted- 
ness carries  with  it,  or  which  has  agreed  to 
be  paid  thereon.  See  Bamet  v.  Bank,  98  U. 
S.  5S6,  25  L.  Ed.  212.  It  was  error,  there- 
fore, for  the  court  to  strike  the  plea  of  the 
defendant  Bates, 


any  usury  had  been  charged  or  reserved,  and 
Bet  ap  that  she  was  discharged  by  reason  of 
"Bald  usurious  charge  of  Interest  by"  the 
plaintiff,  and  prayed  that  the  court  should 
BO  decree.  The  principal  being  dlscha^ed 
t6  the  »tent  of  the  Interest  on  the  debt  by 
reason  of  the  exaction  of  usury,  of  course  the 
security  is  discharged  to  the  same  extent  It 
was  argued  In  the  brief  of  counsel  for  the 
platntlffs  In  error  that  as  the  note  contained 
a  -vrairer  of  homestead,  and  bm  the  exaction 
of  usury  In  the  transaction  avoided  snch 
Waiver,  the  secuilty  was  discharged  from  all 
liability  on  the  note.  So  far  as  Hie  point 
thus  raised  Is  concerned.  It  Is  snfflctent  to  say 
that  ao  snch  claim  was  set  up  In  the  plea, 
and  therefore  the  qnestlon  as  to  whether  the 
ptovlsicffls  of  tlie  national  bank  act  will  pre- 
clude the  defendant  from  setting  up  Hits  de- 
fense will  not  now  lie  decided.  Judgment 
reversed.  AO  the  Justices  coDcnrrlof. 


ATLAlfTA  HACBINB  WOBKS  T.  POFB 
et  si. 

(Supreme  Court  of  Georgia.   Aug.  8,  1900.) 

APPEAL— BBVIEW— NEW  TRIAL^INBTRUC- 
TIONH. 

1.  Grounds  of  a  motion  for  a  new  trial  which 
are  not  approved  by  the  trial  judge  cannot  be 
considered  by  this  court 

2i  It  is  not  erroneous  toe  the  trial  Judge  to 
r^nae  to  ^ve  a  reqaest  to  charge  wn«i  snch 
request  Is  not  In  writing. 

8.  There  was  no  material  error  In  the  chaiges 
excepted  to,  the  evidence  was  sufficient  to  aa- 
thorue  the  verdict  and  there  was  no  error  In 
OT^trnling  the  motion  for  a  new  trial. 

(Syllabus  by  the  Court.) 

Error  from  superior  court  Cherokee  coun- 
ty; George  F.  Oober,  Judge. 

Action  between  the  Atlanta  Machine  Works 
and  Pope  &  Dye  and  others.  From  the  Judg- 
ment the  machine  works  toinga  error.  Af- 
firmed. 

Mosley  &  GrMln,  for  plaintlCf  In  error, 
l^asley  A  Hatcherson.  for  defendant  in  error. 

PEB  OUItlAM.  Judgment  aiBrmed. 


AUIOALOLA  MARBIiB  &  POWEB  00.  T. 
COKKR. 

(Supreme  Oonrt  of  GJeorgia.  Ang.  8, 1900.) 
BVIDENCB— ADMISSIONS  OF  AOBNT. 

1.  AdmissioDS  of  the  alleged  agent  of  a  cor- 
poration are  not  admissible  to  bind  the  corpo- 
ration anleas  the  agency  be  shown. 

2.  Agency  cannot  be  proved  by  the  declara- 
tions of  the  alleged  agent  (Jones  v.  Harrell 
[Ga.l  8S  S.  E.  690),  nor,  without  other  and 
farther  proof  of  agency,  are  orders  for  money 
signed  by  such  allied  agent,  or  agreed  settle- 
ments aj  him  of  daims  against  the  corpora- 
tion, admissible  in  evidence  to  bind  tha  corpo- 
ration. 

(Syllabus  by  the  Court) 


Power  Company  and  C  T.  Coker.  From  tbe 
Judgm^t  the  power  company  brings  error. 
Reversed. 

J.  W.  Hendley  and  Z.  D.  Harrison,  for 
plaintiff  In  error.  Morris  Jb  Ozeoi,  for  de- 
f«idant  in  error. 

PEB  OUBIAU.   Judgment  reversed. 


AMIQALOLA  ICARBLB  St  POWER  CO.  T. 
THOICASON. 
(Supreme  Court  of  Oeori^a.  Aug.  8,  1900.) 
CONTINUANCB— DIHSCTINO  VBRDICT. 

1.  The  trial  Judge  did  not  err  In  refusing 
to  continue  the  ease,  nor  in  refusing  to  submit 
the  same  to  an  anditor. 

2.  There  being  no  conflict  in  the  evidence, 
and  the  same  being  such  as  to  require  a  Tcr> 
diet  for  the  plaintiff,  the  judge  committed  no 
error  Id  directing  a  finding  in  Us  faror. 

(Syllabofl  by  the  Court) 

Error  from  snperioff  oonrU  Fldtaiis  county; 
J.  &  Ouidler.  Jndge. 

Action  by  Y.  J.  Thomason  against  ttie  Ami* 
calola  Marble  &  Power  Company.  Judgment 
for  plalntiflL  Defendant  brings  ezrw.  Af- 
firmed. 

J.  W.  Hendley  and  Z.  D.  Harrison,  for 
plaintiff  In  error.  Mmls  ft  Oreen,  for  de- 
fendant in  error. 

PER  CJCRIAM.  Judgment  affirmed. 


SPBABS  et  al.  T.  SCOTT. 
(Supreme  Ctonrt  of  Georgia.  Aug.  8,  1900.) 

PLBADINO—AHSNDMBNT— NONSUIT. 

1.  One  at  whose  instance  another  is  made  a 
party  to  a  pending  case  Involving  equities  pro 
and  con  between  the  two  cannot  after  the 
latter  has  filed  an  answer  In  the  nature  of  a 
cross  bill,  setting  up  his  alleged  rights  in  the 
premises;  and  prayi^  for  aflSnnatlve  nlitt  by 
an  enforcement  of  the  same,  so  amend  Us  plead- 
ings as  to  prevent  a  hearing  of  the  case  upon  its 
real  merits,  and  thus  deprive  his  adversary  of 
the  opportunity  to  establish  his  allegationB  and 
obtain  the  relief  to  which  he  is  entitled  there- 
on. 

2.  Where  such  a  case,  upon  the  trial  there- 
of, was  finally  resolved  into  an  action  by  the 
newly-made  party  against  the  person  who 
brought  him  Into  the  litigation,  ft  was  mto- 
neouB  to  grant  a  nonsuit  against  snch  newly- 
made  party,  when  there  was  sufficient  eviden(.-c 
to  sustain  his  all^ations  and  eotltle  him  to 
the  Judgment  for  which  he  prayed. 

(Syllabus  by  the  Conrt.) 

Error  from  superior  court  Cherokee  comity; 
George  F.  Gober,  Judge. 

Action  by  J.  P.  Spears  against  A.  E. 
Scott  B.  L.  Strickland  was  ttiereafter  made 
a  party,  and  filed  a  cross  oomidaint  Judg- 
ment for  defuidant  nalntlff  Mngs  tmr. 
Beveraed. 

The  following  is  the  official  report: 
J.  P.  Spears,  as  administrator  of  George 
W.  JelCersmi,  deceased,  broni^t  aoit  In  tte  so* 


sobstance,  the  following  facta:  That  <m  said 
date  JefEerson  made  a  contiact  with  Scott 
to  BeU  him  land  lot  Na  198,  and  the  east  half 
of  lot  No.  169,  In  the  Twenty-Thlnl  dlatrtet 
and  Seventh  aectlon  of  Ohenkee  conntr.  Oa., 
«n  the  following  terma :  Jefferaim  owed  Scott 
tUKX^  with  Interest;  Jamea  B.  Brown.  |1,000, 
with  mtereat,  and  Mra.  U.  B.  Strickland,  aa 
gnardlan  of  B.  Lb  Strickland.  $787.91.  And 
Scott  agreed  to  pay  the  Brown  and  Strickland 
debts,  and  cancel  hla  own.  In  conaldnation 
of  obtaJnhig  deeds  to  said  land.  Jefferson 
made  deeds  to  the  land  to  Scott,  who  paid 
the  Brown  debt,  but  reused  to  pay  the  Strick- 
land  debt,   wherefore   the  administrate 
bronght  suit  to  recover  tbe  amoukt  of  the 
Strickland  debt   Scott  answered  the  petltlcai, 
admitting  Ihe  purchase  of  land  lot  198,  and 
his  agreement  to  pay  the  Brown  debt  and  to 
cancel  his  own  debt,  as  part  of  the  consider^ 
atlon  for  the  deeds,  but  denied  having  pur- 
chased the  east  half  of  land  lot  No.  169, 
and  claimed  that  he  and  Jefferson  and  R.  It. 
Strickland,  who  had  become  of  age,  had 
made  a  contract  by  whlcb  be  (Scott)  agreed 
that  If  Strickland  woold  accept  $500  for  his 
debt  he  would  pay  the  same,  in  consideration 
of  a  deed  to  be  made  by  JefTerson  to  Scott 
-to  the  east  half  of  land  lot  No.  168;  that  Jef- 
ferson executed  the  deed,  but  that  Strickland, 
who  had  the  matter  under  consideration,  de- 
clined to  carry  out  the  agreement  and  accept 
the  (600,  and  the  agreement  feU  through; 
that  snbsequenlly  Strickland  forecIc«ed  his 
mortgage,  sold  the  east  half  of  land  lot  No. 
109  thereunder,  and  bought  it  in  at  the  sher- 
UTs  sale;  that  although  he  (Scott)  had  kept 
the  deed,  he  bad  never  been  In  possession  of 
the  land,  and  that  on  account  of  Strickland's 
failure  to  comply  with  the  agreement  he 
(Scott)  was  not  liable  for  the  Strickland 
debt;  that  if  there  was  any  agreement  on  his 
part  to  i>ay  it  the  consideration  for  his  prom- 
ise had  failed.   He  charged  that  the  suit  was 
really  proceeding  for  Strickland's  benefit 
and  that  Strickland  was  a  party  to  the  origi- 
nal agreement,  and  had  repudiated  It;  and  he 
prayed  that  Strickland  be  made  a  party 
to  this  cause,  and  should  show  cause  why  he 
should  not  surrender  the  east  half  of  land 
lot  169  and  receive  the  $500,  which  defend- 
ant was  willing  to  pay.   By  consent  of  all 
parties,  Strickland  was  made  a  party  In  his 
name.    Strickland  therenpmi  filed  a  petition 
adopting  all  of  the  allegations  of  the  original 
petition  filed  by  Spears,  administrator,  and 
alleging  that  all  the  debts  stated  by  Spears 
to  have  been  due  by  Jefferson  were  owed, 
and  that  they  were  all  secured  by  mortgages 
given  by  Jefferson  on  land  lot  193  and 
the  east  half  of  169,  Brown's  being  the  first 
mortgage,  Strickland's  the  second,  and  Scott* s 
the  third;  that  by  mtetake  land  lot  193  had 
been  written  "No.  192"  in  the  Strickland 
mortgage,  and  that  it  was  a  mutual  mistake; 
Xbat  JefTeraon  had  made  the  contract  to  sell 


and  Jefferson  had  executed  the  deeds  to 
Scott  received  them,  but  afterwards 
refused  to  pay  the  Strlddand  debt;  that  Jef- 
ferson, outside  of  the  mortgaged  property, 
was  Inst^vent;  that  Scott  received  the  deeds 
m  pursuance  of  the  agreemmt  to  pay  these 
debts,  knowing  that  all  the  lands  were  cov- 
ered by  the  mortgages;  that  Scott  refused 
to  pay  the  Strickland  debt  and  petitioner 
(Strickland)  afterwards  fweclosed  bis  mort- 
gage, and  bought  In  the  east  half  of  land 
lot  No.  169  at  sheriff's  sale  mder  this  pro- 
cedure; that  tha»  was  doe  to  him  the  sum  of 
$787.91,  with  lnter«Bt  from  March  8,  1895. 
He  prayed  jndgmrat  against  Scott  for  this 
amount  and  offered  to  release  to  Scott  all 
claims  he  bad  to  the  said  east  half  of  land 
lot  Na  169v  on  payment  of  said  amount 
Scott  answered  this  petition,  practically  re- 
asserting his  former  contentions,  but  with- 
drawing the  proposition  to  pay  Strickland 
$500  If  Strickland  would  convey  the  east 
half  of  lot  169  to  him. 

Upon  the  trial  of  the  case  three  witnesses 
were  examined,  vis.:  D.  W.  Ferguson,  who 
negotiated  the  transaction  as  the  agent  of 
Jefferson,  B.  I*.  Strickland,  and  P.  P.  Du 
Pre.  Ferguson  swore  that  Scott  knew  of 
these  mortgages,  and  understood  that  they 
covered  land  lot  No.  198  and  the  east  half  of 
land  lot  169;  that  Jefferson  had  never  owned 
land  lot  No.  192,  nor  was  he  ever  In  pos- 
session of  It;  that  Scott  afterwards  found  out 
that  there  was  a  mistake  m  the  Strickland 
mortgage,  and  that  the  land  lot  was  written 
therein  "192,-  instead  of  "193";  that  Scott 
purchased  the  land  on  the  express  under- 
taking to  cancel  his  own  debt  and  pay  the 
Brown  and  Strickland  debts,  and  that  the 
deeds  were  made  by  Jefferson  and  delivered 
to  Scott,  and  received  by  him,  and  never 
brought  back;  that  it  was  not  true  that  Scott 
was  to  pay  Strickland  $500  for  his  claim,  but 
he  was  to  pay  both  debts.  Strickland  testified 
that  he  had  a  conversation  with  Scott,  and 
Scott  admitted  to  him  that  he  was  to  pay  off 
the  Strickland  mortgage,— that  his  trade  was 
to  pay  off  the  Brown  and  Strickland  mort- 
gages, and  cancel  his  own,  and  take  the  land; 
that  he  had  found  out  afterwards  that  there 
was  a  mistake  In  the  Strickland  mortgage, 
and  that  It  described  the  land  as  land  lot  No. 
192,  instead  of  198,  and  came  to  see  witness 
(Strickland)  to  ascertain  if  the  mistake  was 
In  the  mortgage,  or  in  the  record,  and,  when 
he  found  it  was  In  the  mortgage,  tried  to 
scare  him;  that  when  Scott  refused  to  pay 
his  (Strickland's)  claim,  he  then  foreclosed 
his  mortgage,  and  had  the  east  half  of  land 
lot  No.  169  sold,  because  Scott  filed  a  claim 
to  land  lot  No.  193;  that  he  bid  off  the  east 
half  of  lot  109  at  the  sheriff's  sale  for  $350, 
and  took  the  sheriff's  deed  to  the  same,  and 
Is  seeking  to  recover  the  balance  due  him 
upon  his  debt  Dn  Pre  testified  that  Scott 
agreed  to  pay  both  debts  and  cancel  bis  own, 


tbe  Brown  and  Btrickland  debte.  be  could  not 
get  the  property.  Plaintiff  pat  in  evidence 
seven  promissory  notes,  for  tiie  aggregate  sum 
of  1682.60.  with  Interest  from  date  at  the 
rate  of  8  per  cent  per  annnm,  made  by  Jef- 
ferson, and  payable  to  Strickland  or  bearer, 
dated  April  4,  1888,  with  a  credit  of  aU  In- 
terest np  to  April  4,  1883,  and  also  a  credit 
on  one  note  of  f 29.40,  dated  February  21, 1890. 
Plaintiff  also  put  in  evidence  the  mortgage 
from  Jefferson  to  Strickland  on  lot  192  and 
the  east  half  of  lot  169.  dated  April  4.  1888, 
to  seenre  the  bid  notes;  also,  a  deed  from 
Jefferson  to  Scott,  dated  Bfarch  8, 1895,  to  lot 
193,  and  a  deed  of  the  same  date  from  Jeffer- 
son to  Scott  to  the  east  half  of  lot  169.  The 
Jndge,  at  the  conclusion  of  the  plaintiff's  evi- 
dence, granted  a  nonsnlt,  to  which  rnllng 
plaintiff  excepted. 

W.  D.  MUls,  Lee  Mullins,  P.  P.  Do  Pre. 
and  King  &  Spalding,  for  plaintiff  In  error. 
Teasl^  &  Hntcherson  and  J.  P.  Brooke^  for 
defendant  In  mor. 

PISH,  J.  1.  The  facte  of  this  case  will  be 
found  in  the  reporter's  statement  Wheth- 
er Strickland,  the  mortgagee,  conld  have 
brought  either  at  law  or  In  equity,  an  action 
against  Scott  on  his  alleged  promise  to  Jeffer- 
son, his  grantor,  to  pay  the  mortgage  debt  is 
a  question  upon  which  the  decisions  of  the 
courts  of  the  several  states  are  in  great  con- 
flict See  Clark,  Cont  618  et  seq.;  7  Am.  & 
Eng.  Enc.  Law  (2d  Ed.)  104  «t  seq.  In  Insur^ 
ance  Co.  v.  Collins,  54  Qa.  376,  and  Austell  v. 
Humphries,  99  Ga.  408,  27  S.  E.  736,  this  court 
held.  In  effect,  that  one  for  whose  benefit  a 
contract  was  made  between  others,  to  the  con- 
sideration of  which  he  was  a  stranger,  could 
not  sue  thereon  in  an  action  at  law.  In  Bell  v. 
McGmdy,  32  Qa.  ^7,  .and  Dallas  v.  Heard, 
Id.  604,  wherein  tbe  contracts  sued  upon  were 
construed  to  constitute  the  promissor  tmstee 
for  the  benefit  of  toe  third  person,  it  was  held 
that  the  latter  might  sue  thereon  in  equity. 
Though  It  be  conceded  that  Strickland  could 
not  have  maintained  an  action,  either  at  law 
or  In  equity,  against  Scott  on  his  promise  to 
Jefferstm  to  pay  Strtckland  the  debt  which 
Jefferson  owed  blm,  there  can  be  no  doubt 
but  that  J^erson's  administrator.  Spears, 
had  the  right  to  brii^  the  suit  against  Scott 
upon  snch  promise,  and  to  recover  of  him 
whatever  balance  romalned  unpaid  of  Strick- 
land's debt  WilUams  t.  Moody,  96  Ga.  8.  22 
S.  E.  SO.  And  when  Strtckland,  at  Scott^s 
Instance,  and  in  view  of  the  allegations  In  the 
equitable  cross  petition  filed  by  the  latter, 
was  made  a  party  plaintiff  In  snch  action.  It 
conld  proceed  in  his  name,  and  he  bad  the 
rl|^t  to  recova  therein  from  Scott  whatever 
balance  might  be  proven  to  be  dne  him  on  i3» 
moT^^e  debt  ■  Nor  could  Scott  lifter  Strick- 
land had  been  made  a  par^  and  had  filed  bla 
answer  to  Scott's  cross  petition,  so  amend  his 


was  ^titled  thereon. 

2.  The  evidence  submitted  upon  the  trial 
was  amply  sufficient  to  warrant  a  Terdlct  In 
favor  of  Strickland  for  the  balance  doe  him 
on  bis  mortgage  debt  and  the  conrt  erred  in 
granting  the  nonsuit  Jndgmoit  xevcned. 
AU  tbe  Justices  concurring. 


JOLLBT  et  al.  v.  HARDBIMAN  ct  aL 
(Supreme  Cbort  of  Georgia.  Ang.  8,  1900.) 

HXBCUnON— PBRISHABLB  PROPERTY— PART- 
NERSHIP ASSETS-CLAIM  CA8K— US 
PENDENS— ABATEMENT. 

1.  The  words  "liable  to  deteriorate  from  keep- 
ing," employed  in  section  6463  of  the  Civil  Code 
for  the  purpose  of  deaignatinr  a  class  of  per- 
sonal property  wtiicb  may,  nnder  its  provisloas. 
t>e  brought  to  speedy  Bale,  do  not  apply  to  ai^ 
tides  wnidi.  because  of  their  endunng  nature, 
are  unlikely,  merely  by  reasoa  of  the  laoae  of  a 
brief  space  of  time,  to  undergo  changes  in  form 
or  otherwise,  caoalng  depreciation  in  Taloe,  bat 
to  articles  which  are  for  such  a  reason  subject 
to  such  cbaages.  (a)  An  ordinary  cotton  press 
does  not  fall  within  the  dass  desolbed  by  the 
words  above  quoted. 

2.  It  Is  not  lawfoi  to  levy  an  execution  against 
an  indlTidaal  upon  property  belongimr  to  a  part- 
nership  of  which  he  is  a  member. 

3.  Tie  mere  tendering  to  a  levying  officer  of 
the  affidavltB  requisite  to  tbe  interposition  of  a 
claim  In  forma  pauperis  does  not.  if  he  refases 
to  accept  the  same  and  return  them  to  the 
proper  court  make  a  claim  case  between  the 
plaintiff  in  fi,  fa.  and  the  affiant 

4.  Since  neither  the  levying  officer,  nor  the 
purchaser  at  a  sale  conducted  by  the  former, 
are  parties  to  a  claim  case,  the  pendency  of 
such  a  case  does  not  relatively  to  an  action  by 
the  claimant  aeaiust  them  for  the  recovery  of 
the  property  sold,  constitute  lis  pendens. 

(Syllabus  by  (he  Ckjurt.) 

Error  from  superior  court,  Cobb  county; 
George  F.  Got>er,  Judge. 

Action  by  J.  J.  &  T.  J.  Jolley  against 
James  W.  Hardeman  and  O.  N.  Barrett 
Judgment  for  defendants.  PlalntUte  bring 
error.  Reversed. 

J.  O.  Gartrell  and  H.  B.  Moss,  tor  ^aln- 
tiffs  In  error.  J.  Z.  Foster,  for  defendants 
in  error. 

LUMPKIN,  P.  J.  This  was  an  actton 
by  J.  J.  &  T.  J.  JoUey  against  James  W. 
Hardeman  and  C.  N.  Barrett  The  matolal 
portions  of  the  plaintiffs'  petition  were  as 
follows:  They  were,  and  had  tar  many 
years  been,  partners,  and  as  such  were  the 
owners  of  a  described  cotton  presB.  Harde- 
man, tbe  plaintiff  In  an  execution  which  had 
been  isaned  upon  a  Judgment  In  bla  Cavw 
agalnat  J.  J,  Jolley,  caused  tbe  same  to  be 
levied  i^n  this  cotton  press  by  Barrett,  a 
constable  of  the  Sesth  district,  G.  IL.  of 
Cobb  county.  After  ao  doing,  Hardeman 
VKHOiM  to  tiw  Jostloe  ot  tbe  peace  of  that 
diatrlct  a  petition  stating  that  soeb  levy  bed 
bera  made,  that  the  j/antfuetj  waa  Ukalr  to 
deteriorate  la  ytta^mA  that  tba  MsaOaai 
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a  prayer  for  an  oi'der  directing  the  property 
to  be  add  before  the  conrt-bonse  door  of 
■aid  district  after  tbe  eame  had  been  adver- 
tised for  10  days.  Tbe^upon  the  magis- 
trate grants  an  order  of  sale  as  prayed  for, 
It  b^ng  In  the  order  recited  that  the  defend- 
ant In  execution  conld  not  be  served  wltb 
notice.  Subsequently  the  constable  did  sell 
tbe  cotton  press,  and  Hardeman  became  the 
purchaser  at  the  price  of  although  the 
real  value  of  the  property  was  |160^  Tbe 
latter  then  took  possession  of  the  cotton 
press,  and  refused  to  deliver  it  to  petition- 
ers upon  their  making  a  demand  tot  the 
aame.  Before  the  sale  took  place,  they  toi- 
dered  to  the  constable  a  claim  affidavit  Is 
which  it  was  distinctly  alleged  that  the 
property  levied  on  as  that  of  J.  J.  Jolley 
was  not  his  individual  property,  bnt  the 
partnership  property  of  the  firm  of  J.  J.  ft 
T.  J.  Jolley.  The  claim  affidavit  was  ac- 
companied by  a  proper  affidavit  of  inability, 
from  poverty,  to  give  bond,  etc.  The  con- 
stable disregarded  this  claim,  and  failed 
and  refused  to  return  tbe  same  to  the  court 
from  which  the  execution  Issued.  The  pe- 
tltlon  distinctly  alleged  that  the  order  of 
sale  "was  Illegal  and  void;  said  press,  In 
contemplation  of  law,  not  being  such  per- 
■onai  iffoperty  of  a  perishable  nature,  or 
liable  to  deterioration  from  keeping,  or  of 
expense  attending  the  keeping,  as  Is  sped- 
fled  and  Intended  by  the  statute  In  such 
cases  made  and  provided."  Petitioners 
inayed  that  tbe  sale  be  set  aside,  and  that 
they  recover  possession  of  the  property, 
with  hire.  To  this  petition  the  d^endants 
demurred  on  the  following  grounds:  "(1) 
It  sets  forth  no  legal  cause  of  action  against 
the  defendants,  or  either  of  them.  (2)  Said 
petition  shows  that  before  and  at  the  tune 
of  tbe  filing  of  the  same  tbere  was  pending 
In  the  Justice  court  of  the  897th  district,  G. 
M.,  Cobb  county,  Georgia,  a  suit  by  said 
plaintiffs  against  said  Hardeman  for  the  re- 
covery of  said  property  sued  for  In  this  case; 
tbe  same  being  a  claim  case  In  which  said 
Hardeman  was  plaintiff  In  fL  fa.,  said  J.  J. 
Jolley  defendant  In  fl.  fa.,  and  said  plaln- 
tlfto.  J.  J.  Jolley  and  T.  J.  Jolley,  as  a  firm 
and  partners  and  Joint  owners,  claimants, 
and  being  the  same  cause  of  action  and  be- 
tween the  same  parties  as  this  suit"  Tbe 
demurrer  was  sustained,  and  the  i^alntlffs 
excepted. 

1.  The  first  question  presented  Is  whether 
or  not  so  much  of  section  5468  of  the  Civil 
Oode  as  provides  for  a  speedy  sale  of  prop- 
erty *^lable  to  deteriorate  from  keeping"  is 
applicable  to  such  an  article  as  an  ordinary 
cotton  press.  We  are  of  the  opinion  that  It 
is  not,  and  so  hold  as  matter  of  law.  The 
section  in  question  deals  with  three  classes 
of  personal  property,  viz.  (1)  that  which  Is 
"of  a  perishable  nature";  (2)  such  as  Is  *ila- 
Ue  to  deteriorate  from  keepli^*;  and  &i 


herent  qualities,  rapidly  decompose  or  decay, 
and  In  so  doing  undergo  material  changes  of 
form  and  quaUty,  which  render  them  un- 
snltable  for  use  and  of  little  or  no  value. 
Such  things  as  fmlt,  fresh  flsb,  and  the  Uke, 
may  properly  be  termed  articles  *'of  a  per* 
ishabte  nature,"  within  the  meaning  of  the 
above-dted  sectipn. .  The  class  of  articles 
evidently  Intended  to  be  covered  by  the  words 
"liable  to  deteriorate  from  keeping"  is  of  a 
somewhat  dlffersmt  nature.  The  words  Just 
quoted  doubtless  refer  to  things  which, 
while  niit  so  readily  destructible  1^  tbe  mere 
lapse  of  time  as  articles  strictly  perishable 
in  their  nature,  are  nevertheless  liable  to 
become  less  useful,  and  consequently  less 
valuable,  mxuSi  sooner  than  articles  of  an 
enduring  character,  whose  composition  and 
characteristics  would  be  but  little  affected 
even  by  the  lapse  of  a  considerable  period  of 
time.  The  general  assembly  must,  we  think, 
have  had  In  mind  articles  which  would  pre- 
mrve  ttetr  existence  and  form  hmger  than 
those  of  a  perishable  nature,  but  which  would 
In  a  short  space  of  time  undergo  diangea  af- 
fecting their  utility  and  value;  Such,  tor 
instance,  are  articles  of  food  manufoctured 
for  Immediate  use,  which,  though  not  per- 
ishable, to  a  greater  or  less  extent  lose  with 
their  freshness  the  chief  features  which  ren- 
der them  desirable  and  valuable.  Clearly, 
the  class  of  articles  to  which  we  now  refer 
Is  of  a  decidedly  different  nature  from  those 
which  remain  practically  the  same  In  form 
and  substance  through  periods  of  weeks, 
months,  or  even  years,  and  which  therefore 
could  not  be  expected,  merely  by  reason  of 
being  kept,  to  deteriorate,  and,  consequently, 
to  become  depreciated  In  value,  between  tiie 
time  of  a  levy '  and  a  sale  had  thereunder 
after  advertising  In  accordance  with  the  gen- 
eral statutory  provlslAis  on  the  subject.  It 
would  scarcely  be  pretended  that  a  wagon  or 
a  sewing  machine  would  appreciably  de- 
teriorate from  keeping  during  such  a  space 
of  time.  We,  of  course,  use  the  word  "keep- 
log"  as  sruouymoos  with  "properly  keeping"; 
for  It  cannot  have  been  employed  by  the 
legislature  In  any  other  sense.  We  are  not 
now  coocemed  with  the  question  as  to  what 
property  falls  within  the  third  class  dealt 
with  in  the  Code  section  above  referred  to, 
viz.  that  the  keeping  of  whldi  is  attended 
with  expense;  for  there  is  no  contention  In 
the  present  case  that  the  property  sold  be- 
longed to  that  class.  We  discussed  tbe 
meaning  of  the  word  "perishable"  only  for 
the  purpose  of  distinguishing  property  of 
which  It  Is  descriptive  from  that  Intended  to 
be  designated  by  the  words  "liable  to  de* 
teriorate  from  keeping."  We  are  quite  con- 
fident that  the  general  assembly  never  re- 
motely contemplated  tbst  a  cotton  press 
should  be  classed  as  an  article  which  would 
deteriorate  if  kept  by  a  levyUig  officer  until 
a  sale  thereof  could  be  made  under  a  levy 
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rectiDff  tnat  the  origioal  order  of  dismissal  be 
signed  and  entered  nunc  pro  tone,  which  was 
done,  Md  that,  whether  the  plaintiffs  were  or 
-were  not  bonnd  to  except  to  the  action  taken 
at  the  preceding  term  within  due  time  there- 
after, the;  cannot  maintain  a  bill  of  exceptions 
sued  out  aftM  the  adjournment  of  the  last 
term,  when  it  la  impossible  to  ascertain  there- 
from whether  exception  is  taken  to  what  was 
done  at  the  former  term,  or  to  the  order  dlrect- 
Idc  the  mgalug  and  enterinff  of  the  original 
oner  of  dumiasftl.  Tbim  is  m  becanae  anch  a 
bill  of  exceptiona  doea  not  complr  witlt  the  law 
reqnirins  aileKed  errors  to  be  plainly  and  dis- 
tinctlT  pointed  out 

2.  Where  a  bill  of  exceptions  recites  that  an 
order  was  paaaed  on  «  specified  day.  and  the 
record  idiows  that  It  was  passed  on  a  different 
day,  the  record  will  control.  Applying  this 
well-established  rnle  to  the  present  bill  of  ex- 
ceptiona,  it  does  not  affinnatiTelj  appear  that  it 
waa  tendered  within  the  time  requred  by  law. 

(SyUabos  by  the  Oonrt) 

Brror  from  superior  court  Bsbnn  county; 
J.  B.  Eetes,  Judge. 

Action  by  8.  C.  Sweatman  and  others 
against  Drew  WslL  Jadgment  for  defend- 
ant, and  plalntlfts  bring  error.  Dismissed. 

Orane  ft  UcMUlan,  for  plaintiffs  in  error. 
W.  S.  Parka  and  H.  H.  Dean,  for  defendant 
in  error. 

PKR  OUBIAM.   Writ  of  error  dlsmlssed- 


GBOROIA  RAILBOAD  ft  BANKING  OO.'r. 

FITZGERAU). 

FITZOBRALD  t.  GEORGIA  BAILROAD  ft 
BANKING  CO. 

(Supreme  Court  of  Georgia.   Aug.  8,  1900.) 
APPEAL-REVIEW. 
There  being  no  exception  to  the  mltngs  of 
the  coart  daring  the  progress  of  the  trial,  or 
to  the  charge,  and  there  being  suflldent  evi- 
dence to  support  the  verdict,  there  waa  no  er- 
ror in  refusing  to  grant  a  new  trial. 
(Syllabus  by  the  Court.! 

Error  from  superior  coorU  Walton  county; 
B.  B.  RusB^.  Judge. 

Action  between  the  Georgia  Ballroad  ft 
Banking  (company  and  Moselle  Fitzgerald. 
From  the  Jadgment  the  banking  company 
brings  error,  and  Fitzgerald  assigns  cross  er- 
rorsi  Judgment  on  main  bill  of  exoeptlonB 
affirmed,  and  c^s  blU  dismissed. 

Jos.  B.  ft  Bryan  Gumming  and  H.  D.  Mc- 
Daniel,  tot  plaintiff  in  emi.  Henry  O.  Bon- 
ey  and  W.  B.  Upabaw,  tot  defttidant  In  Bttm. 

PER  OUBIAM.  Judgment  on  main  bill  of 
exceptions  affirmed;  oosa  blU  dismissed. 


UATOB.  BTO.  OF  CFTT  OF  ATHENS  r. 
SMITH. 

(Supreme  Court  of  Georgia.  Aug.  8,  1900.) 

AOnON  BT  UARRIBD  WOMAN— PERSONAL  IN- 
JURIBff-DIBHISSAI^DBMURRER. 

1,  A  married  woman  liring  with  her  husband 
may  bring  an  action  In  her  own  name  for 


2.  A  general  motion  to  dismiss  a  Bult  "be- 
cause it  is  a  suit  for  a  tort  by  a  married  woman 
living  with  her  husband,  in  her  own  name 
alone,"  was  properly  overruled  where  the  pe- 
tition set  out  a  cause  of  action  against  the  de- 
fendant, and  prayed  for  certain  elements  of 
damage  for  wnich  the  plaintiff  could  recover, 
although  It  may  have  also  contained  prayers 
for  other  elements  of  damage  for  which  the 
plaintiff  had  no  right  to  sue.  A  general  demur- 
tet  should  not  prevail  where  any  part  of  the 
petition  Is  good.  Reese  v.  Reese,  15  S.  B.  846, 
89  Ga.  645,  652,  and  cases  cited;  Munnerlyn 
V.  Bank.  14  S.  E.  &54,  88  Ga.  339;  May  v. 
Jones.  14  8.  B.  552,  88  Ga.  308.  312,  15  L. 
R.  A.  687,  and  cases  cited.  See,  also,  Baer 
V.  Christian,  9  S.  B.  780,  83  Ga.  822. 

3.  "nie  evidence  warranted  the  verdict  for 
those  elements  of  damage  alleged  In  the  peti- 
tion for  which  the  plaintiff  was  entitled  to  re- 
cover, and  the  trial  judge  did  not  abase  his  dis- 
cretion in  overruling  a  motion  for  a  new  trial 
based  on  the  grounds  that  the  verdict  was  con- 
trary to  law  and  evidence. 

(Syllabus  by  the  CTourt) 

Error  from  superior  court;  CQarke  county; 
B.  B.  BusseU,  Judge. 

Action  by  M.  S.  Smith  against  the  mayor 
and  common  council  of  the  city  of  Athens. 
Judgment  for  plaintiff,  and  defendant  brings 
error.  Affirmed. 

F.  a  Shackelford  and  StrK^nd  ft  Green, 
for  plaintiff  In  error.  K  S.  Pricey  W.  M. 
Smith,  and  LumpUn  ft  Bnmett  tat  defend- 
ant in  error. 

PEIB  CUBIAM.   Judgment  affirmed. 


BCALPASS  V.  GBAVBS. 
(Supreme  Oourt  of  Geor^.  Aug.  8,  1000.) 

GUARDIAN-POWERS-SBTTLBMENT  OF  CLAIMS. 

1.  When  a  guardian  makes  with  a  debtor  of 
his  ward  a  final  Bettlement,  and,  on  receipt  of  a 
given  sum  paid  in  pursuance  thereof,  dlsuiarges 
such  debtor  from  further  liability,  the  ward,  if 
the  settlement,  though  not  a  just  one.  was  free 
from  fraud  or  collusion,  cannot,  on  arriving  at 
majority,  maintain  against  the  debtor  an  ac- 
tion for  a  balance  which  he  ought  to  have  paid 
to  the  guardian  upon  a  proper  aettlemMt.  Be- 
fore such  an  action  would  lie,  it  would  be  in- 
cumbent on  the  ward  to  directly  attack  and  set 
aside  the  settlement  actually  made;  and  to  a 
proceeding  for  this  purpose  the  gnuralan  would 
be  an  essential  party. 

2.  The  case  is  controlled  by  the  ruling  above 
made,  and  In  the  light  thereof  all  of  the  as- 
signments of  error,  the  decision  of  which  is  not 
controlled  by  the  foregoing  note,  related  to 
rulings  which,  even  If  erroneous,  were  not 
harmful  to  the  losing  party. 

(Syllabus  by  the  Oourt) 

Error  from  superior  conrt  Bancock  county; 

B.  Beese,  Judge. 

Action  by  Fairy  Malpass  against  B.  A. 
Graves.  Judgment  for  defendant,  and  plain- 
tiff brings  error.  Affirmed. 

Roberts  &  Pottle,  Jas.  A.  Harley,  and  B.  H. 
Lewis,  for  pialntifC  in  error.  W.  H.  Burwell 
and  Bacm,  MlUer  ft  Brunaon.  for  defendant 
In  errw. 


ant'B  Intestate  was  the  executor  of  the  will 
of  ber  graudfather  WUliam  Fraley,  and  as 
Bucb  was  liable  to  ber.  In  different  stated 
sums,  for  alleged  acts  of  mismanagement  as 
the  representative  of  that  estate.  The  de- 
fendant answered,  denying  any  liability  on 
tbe  part  of  his  Intestate  to  the  plaintiff.  The 
trial  resulted  In  a  verdict  In  favor  of  the  de- 
fmdant.  and,  tiie  plaintiff's  motion  for  a  new 
trial  having  been  overroled,  she  excepted. 

1.  At  the  trial  it  appeared  that  an  execn- 
tlon  for  f 10.000  against  one  Watkins,  In  fa- 
vor (rf  William  Fraley,  came  into  the  bands 
of  Henrj  Fraley,  as  ezecotor,  and  that  by  a 
negligent  Indnlgence  granted  to  WatUns  a 
portion  of  tills  debt  vaa  lost  to  tbe  estate. 
Ihe  plaintiff  was  one  ot  the  residuary  leg- 
atees under  tike  will  of  William  Fraley,  and 
the  debt  of  Watkins  passed  under  tbe  resld- 
uary  clause  ot  the  will.  Xau  A.  Fraley,  a* 
guardian  of  the  ^alntlff,  gave  a  receipt  to 
Henry  Fraley,  as  executor  of  William  Fraley. 
for  a  givm  sum  of  money.  In  which  It  was 
recited  that  th^  sum  yra,n  received  *in  fnll  ot 
amount  due  my  ward  fn)m  residuary  clause 
In  the  will  of  Bald  fleceaeed."  except  two 
items,  whhdi  are  not  Involved  In  the  present 
controversy.  The  plaintiff  dahns  that  the 
defendants  Intortate  was  liable  to  her  tor 
her  p(Htlon  ot  tbe  amount  due  on  the  Wat- 
kiu  execution  which  was  lost  by  his  negli- 
gence in  fidllng  to  press  the  collectlai  of  .the 
same  with  due  dlllj^nce,  and  that  the  receipt 
given  by  ber  guardian  should  not  be  so  con- 
strued as  to  preclude  her  from  calling  the 
executor  to  aceoimt  for  his  negUgence.  The 
terms  of  tbe  receipt  ot  ttie  guardian  are  broad 
mough  to  Indicate  that  there  was  a  final 
settlement  between  ber  and  the  executor 
as  to  this  matter;  and  as,  at  tbe  time  she 
receipted  the  executor,  the  claim  for  the 
amount  for  which  the  plaintiff  now  sues  vras 
certainly  ot  doubtful  character,  so  far  as 
tbe  prospect  of  collecting  the  same  was  con- 
cerned, the  guardian  was  authorized  to  com- 
promise tbe  same,  under  tbe  provisions  of 
section  3428  of  the  Olvil  Code,  which  de- 
clares that  guardians  are  authorized  to  com- 
promise all  contested  or  doubtful  claims  tor 
or  against  the  estates  or  wards  that  fliey  rep- 
resent, to  submit  such  matters  to  arbitration, 
or  release  a  debtor.  If  to  the  Interest  of  tbe 
estate  or  ward.  There  being  no  evidence 
whatever  to  show  that  the  receipt  given  by 
the  guardian  did  not  speak  the  truth,  or  that 
the  settJement  was  the  result  of  either  fraud 
or  collusion.  It  was  binding  between  the  par- 
ties to  the  same;  and  the  ward  could  not  on 
arriving  at  majority,  maintain  a  salt  against 
the  executor  on  the  claim  which  was  thus 
settled  by  her  gnardlan.  If  the  settlement 
was  not  a  proper  one  to  be  made  by  the 
guardian,  titie  ward  has  her  remedy  against 
her  gnardlan;  but  in  order  to  readi  llie  e»* 


tacked,  and  In  such  a  proceeding  the  guardian 
would  be  a  necessary  party.  Under  this 
view  of  the  case,  the  evidence  demanded  the 
verdict  rendered.  This  case  is  to  be  dlatin- 
gulahed  from  the  case  of  Fraley  r.  Thomas, 
08  Ga.  876.  26  S.  B.  440,  in  that  in  tbe  totter 
case  Mrs.  Thomas,  the  residuary  legatee,  did 
not  receive  the  amount  paid  by  tlie  executor 
In  full  discharge  ot  the  amount  due  her  nn- 
der  the  wUL 

2.  There  were  assignments  of  error  In  the 
motion  for  a  new  trial  raising  other  ques- 
tions than  the  ime  above  dealt  with,  Irat,  un- 
der the  view  we  have  takoi  of  tbe  case,  an 
of  them  complain  v£  mlinss  which,  even  If 
erroneous,  were  not  harmful  in  the  ^eaent 
case.  Even  it  the  recdpt  of  tbe  puudlan 
did  not  preclude  tbe  plaintiff  from  recovering 
fbr  the  rents  alleged  to  have  been  oolleeted 
and  not  accounted  for  by  the  eucutor,  there 
was  no  snflldent  evidence  to  authorixe  a  re- 
covery on  tills  tmndi  of  the  case;  and  the 
tenure  of  tbe  Judge  to  charge  tiie  Jury  with 
reference  to  the  same  was,  therefore,  not 
productive  ot  any  harm  to  the  tfUntUE. 
Judgment  affirmed.  AB  the  justices  concur- 
ring. 


BORK  V.  SIUUONS. 
(Supreme  Oourt  of  Gteorgia.   Aug.  S,  1900.) 
POWBR  OF  ATTORNBY— OONSTRUCnON. 

By  a  power  of  attorney  whidi  autiiorises 

the  agents  "to  transact  all  such  bamness  as  I 
may  not  be  able  to  attend  to  in  person;  to  take 
charge  of  and  attend  to  the  ediection  of  all  my 
outstanding  debts;  *  *  *  to  look  after  the 
collection  of  rents,  make  divisions  of  crops  with 
tenants,  make  such  compromises  and  settle 
meats  as  in  their  judgment  is  for  mj  Interest, 
make  Bale  of  such  property  as  I  may  desire  ta 
dispose  ot  from  time  to  time,  and  generally 
to  do  and  perform  all  acta  that  I  might  do  were 
I  In  good  Dealth;  and  for  this  purpose  •  •  • 
to  rigD  my  name  to  bonda,  receipts,  and  such 
other  papers  as  may  be  necessary  In  the  trans- 
action of  the  business  heretofore  set  forth."— 
tbe  agents  are  not  given  power  to  pui<diase 
mules  and  wagons  and  glre  promissory  notes 
therefor,  ^e  general  words  In  the  power  mmt 
be  construed  with  reference  to  the  specified  ob- 
jects to  be  accompllBhed,  and  limited  by  the  re- 
citals made  In  regard  thereto.  Mechem,  Ag. 
»  306-308:  aaflin  v.  Jersey  Works,  U  8.  E. 
721,  86  Ga.  27,  and  cases  dted. 

(Syllabus  by  tbe  Court) 

Brror  from  city  court  of  Qwlnnett  oonnty; 
F.  F.  Juban,  Judge  pro  bac. 

Action  between  W.  H.  Bom  and  W.  E. 
Simmons.  From  the  Judgment,  Bom  brings 
error.  Reversed. 

0.  H.  Brand  and  T.  M.  Peeples,  for  plain- 
tiff in  error.  N.  L.  Hutcblns,  for  defendant 
In  error. 

PSB  OXJRIAIC  Judgment  revuaed. 


BVIDBNCB— PEDIGREE. 

Sayings  ot  a  deceased  person  cannot  be  ren- 
dered GompetNit  eridence  on  a  question  of  pedl- 
iree  by  mcarelr  proving  tbat  such  peraon  aaid 
be  was  a  kinsman  or  relative  of  the  person 
whose  pedigree  is  the  subject-matter  of  the  in- 

8alvj.  The  fact  of  relationship  must  be  shown 
J  other  oTidenee. 
OarUabus  by  tiie  Court) 

Error  from  superiw  covrt,  Wilkes  county; 

S.  Reese,  Judge. 

Action  between  T.  G.  Greene  and  R.  A. 
Almand.  From  the  Judgment,  Greene 
brings  error.  Affirmed. 

T.  G.  Lawson  and  Wm.  Wynne,  for  plain- 
tiff in  ^ror.    Goll^  ft  Slma,  for  defendant 

in  error. 

COBB,  J.   "Pedigree,  including  deBcent. 
relationship,   birth,   marriage,   and  death, 
may  be  proved  •  •   •  by  the  declara- 
tions of  deceased  persons  related  by  blood 
or  marriage."  CIt.  Code,  I  5177;  Foster  v. 
Brooks,  6  Ga.  293.   "Before  such  declara- 
tions, however,  can  be  admitted,  the  rela- 
tionship of  the  declarant  to  the  family  must 
be  proved  by  other  evidence  than  his  dec- 
larations;  for  it  would  be  a  petltlo  prln- 
dpll  to  say  that  his  declarations  are  receiv- 
able because  he  Is  a  member  of  the  family, 
and  he  is  a  member  of  the  family  because 
his  declarations  are  receivable."   1  Whart 
Bv.  {  218.   "The  relationship  of  the  declar- 
ant with  the  family  must  be  established  by 
some    proof   other   than   the  declaration 
Itself."    2  Tayl.  Bv.  |  940.    See,  also,  Amer- 
ican notes  to  same  volume  (page  42T);  1 
Greenl.  Bv.  (lOtb  Bd.)  198;  18  Am.  &  Eng. 
Bnc  Law  (Ist  Bd.)  260;  ■  Abb.  Tr.  Bv.  (2d 
Ed.)  p.  117,  6  86;  Blackburn  v.  Cravrtorde, 
70  U.  S.  176,  18  li.  Ed.  186.   The  only  as- 
signment of  error  In  the  bill  of  exceptions 
which  was  argued  here  complained  of  the 
rejection  of  evidence  which  was,  nnder  the 
principles  above  referred  to,  clearly  Inadmis- 
sible, and  therefore  the  judgment  Is  affirm- 
ed.   All  the  Justices  concurring. 


SMITH  T.  FARMERS'  MUT.  INS.  ASH-N  OF 
GEORGIA. 
(Supreme  CTonrt  of  Georgia.   Aug.  8,  1900.) 
INSTJRANCH  POLICY— AUTHORITY  OF  AGBNT. 
It  is  not  essential  to  the  validity  of  a  poli- 
cy of  insurance,  which  was  actually  signed  by 
the  president  and  secretary  ot  the  company  by 
which  it  purported  to  have  been  issued,  that 
the  person  who,  in  behalf  of  the  company,  after 
the  policy  had  been  so  sij^Aed  and  placed  in  his 
hands,  filled  blanks  therein  so  as  to  make  it  a 
complete  contract,  and  who  then  delivered  the 
same  to  the  insured,  should  have  been  clothed 
with  written  authority  dther  to  fill  such  blanks 
or  make  the  delivery. 
(Syllabas  by  the  Q>art) 

SJiTor  from  snperlor  court,  BIbert  connty; 
8.  Beese,  Judge. 


brings  error.  Reversed. 

John  F.  Shannon  and  Aabury  G.  McGurry. 
for  plaintiff  In  error.  W.  D.  Tutt,  for  de 
fendant  in  error. 

OOBB,  J.  Smith  Boed  the  Farmers'  Mu- 
tual Insurance  Association  of  G^rgia  upon 
a  policy  of  fflre  insurance  In  the  city  court 
of  BIbert  connty.  At  the  trial,  in  action 
to  evidence  of  the  value  of  the  property 
claimed  to  have  been  Insured,  Its  total  de- 
struction by  flr^  and  notice  at  loss  to  the 
company,  followed  by  a  refusal  oa  Its  part 
to  pa7,  there  was  evidence  tbat  the  plaintiff 
received  from  one  Brown  the  paper  sued  on, 
signed  b7  the  president  and  secretary  of  the 
association.  Brown  testified  that  he  was 
tlie  agent  of  the  assodaticHi,  and  as  such 
filled  up  the  Uanks  In  tlie  policy  which  bad 
been  dellvwed  to  him  by  one  Hanglebury, 
and  aftw  the  property  had  been  valued  by 
Thomas,  who  was  a  director  of  the  asso- 
ciation, delivered  the  policy  to  the  plaintiff, 
who  signed  the  same  as  required  by  the 
roles  of  the  association.  It  appeared  from 
the  minutes  of  the  association  that  one 
Fickett  was  elected  local  agent  for  the  coun- 
ty in  which  the  plaintiff's  property  was  lo- 
cated, and  tbat  Manglebury  was  appointed 
to  assist  him.  The  by-laws  of  the  associa- 
tion, which  were  In  evidence,  clearly  author- 
ized' the  local  agent  to  appoint  uslstants; 
one  of  such  by-laws  Imposing  upon  the 
"agent,  or  any  one  appointed  by  him,"  cer- 
tain penalties  for  Insuring  buildings  of  a 
certain  character,  and  another  by-law  pro- 
viding that,  should  the  agent  "appoint  as- 
sistants, such  assistants  shall  be  reeponslble 
to  their  appointees,  and  not  to  the  associa- 
tion, which  shall  hold  each  responsible  for 
everything  done  In  his  name."  At  the  con- 
clusion of  the  plaintiff's  evidence  a  motion 
was  made  to  rule  out  the  evidence  as  to 
what  had  been  done  by  Brown,  upon  the 
ground  that  it  appeared  therefrom  that  his 
authority  to  fill  the  blanks  In  the  policy  and 
deliver  the  same  was  not  In  writing.  The 
court  sustained  this  motion,  and  then,  upon 
motion  of  the  defendant,  granted  a  nonsuit. 
The  rulings  jnst  referred  to  were  assigned 
as  error  in  a  petition  for  certiorari  which 
was  filed  by  the  plaintiff;  and  the  case  Is 
here  upon  a  bill  of  ezceptlMiB,  In  which  a 
Judgment  overruling  the  certiorari  is  as- 
signed as  error. 

As  the  effect  of  the  ruling  upon  the  testi- 
mony of  Brown  was  to  leave  the  plaintiff's 
case  In  a  condition  where,  although  the  pol- 
icy of  Insurance  was  In  evidence,  it  did  not 
constitute  a  binding  contract  with  the  asso- 
ciation, we  win  deal  only  with  the  assign- 
ment of  error  on  that  ruling,  for  the  reason 
that,  if  Brown  had  authority  to  fill  the 
blanks  In  the  policy  and  deliver  the  same, 
the  evidence  In  behalf  of  the  plaintiff  waa 


also  to  aeitver  tnem.  Tnere  is  no  contro- 
versy as  to  tliia.  It  Is  said,  however,  tbat 
Manglebury  Is  not  a  local  agent.  The  mln- 
Qtes  of  the  association  show  that  be  was  ap- 
pointed to  assist  the  local  agent  This 
would  prima  facie  clothe  him  with  the  same 
authority  as  the  agent  bad,— at  least,  so  far 
as  soliciting  Insurance  and  delivering  the 
form  of  contract  prescribed  by  the  associa- 
tion. If  Manglebury  be  treated  as  the  agent 
of  the  association,  duly  appointed,  he  has, 
under  the  by-laws,  undoubted  authority  to 
appoint  another,  being  responsible  for  the 
acta  of  his  appointee.  Can  such  an  appoint- 
ment be  made  otherwise  than  In  writing? 
Is  the  question  to  be  determined  In  the  pres- 
ent case.  It  Is  said  that  because  the  law 
requires  contracts  of  fire  Insurance  to  be  In 
writing  (Olv.  Code,  H  2022,  2089),  and  also 
that  an  agency  must  be  created  with  the 
same  formality  as  Is  required  for  the  exe- 
cution of  the  act  for  which  the  agency  is 
created  (Id.  I  8002),  Manglebnry'a  parol  ap- 
{lointinent  of  Brown  would  not  authorize 
him  to  fill.  In  behalf  of  the  company,  the 
blanks  In  the  policy  delivered  to  him.  The 
contract  of  Insurance  was  contained  In  a 
printed  policy  signed  by  the  officers  of  the 
association,  delivered  flnt  to  Manglebury, 
and  by  him  to  Brown.  All  tbat  was  neces- 
sary to  complete  the  contract  was  to  find 
some  one  who  was  willing  to  accept  the  pa- 
per upon  the  terms  therein  contained,  have 
the  property  valued  In  the  manner  prescrib- 
ed in  the  by-laws  of  the  association,  and  fill 
in  certain  blanks  In  the  policy.  Such  a  per- 
son was  found  In  the  present  case.  All  that 
Brown  was  to  do  was  to  fill  In  his  name, 
the  description  of  the  property,  and  the  date, 
after  the  property  had  been  valued  by  the 
director  In  the  manner  provided  In  the  rules 
of  the  association.  Brown  did  not  execute 
the  contract  for  the  association.  It  was 
already  executed  when  it  was  placed  In  his 
hands.  Blanks  In  a  written  Instrument  may 
be  filled  In  by  parol  authority.  1  OreenL 
Bv.  (16th  Ed.)  }  568a,  note  8;  Abb.  Tr.  B3v. 
(2d  Ed.)  p.  504.  $  34,  and  cases  cited.  Does 
the  rule  Just  referred  to  apply  In  a  case 
where  the  contract  evidenced  by  the  writing 
Is  valid  only  when  It  Is  In  writing?  In  In- 
gram V.  Little,  14  Ga.  173.  It  was  held  that 
"a  deed,  duly  signed,  sealed,  and  attested, 
but  without  any  grantee  named,  and  with- 
out the  amount  of  the  purcbase  money  stat* 
ed,— these  being  left  blank,-Tl8  InoperatlTe 
as  a  muniment  of  title,  and  cannot  be  com- 
pleted by  a  third  person  In  the  absence  of 
the  grantor,  without  authority  under  seal." 
In  the  opinion,  Judge  Nlsbet  says  tbat  "we 
put  onr  decision  upon  authority,  conceding 
tbat  the  books  In  England  and  In  this  coan< 
try  are  in  'distressing'  conflict  and  with 
some  misgiving  whether  reason  and  com- 
mon sense  do  not  condemn  It"  In  Drum- 
right  T.  FhUpot,  16  Oa.  428,  Judge  Lumpkin 


tnerein  announced  nad  been  repuoiated  vj 
Lord  Mansfield,  and  that  Chief  Justice  Mar- 
shall had  expressed  himself  disaatiafled  with 
the  extent  to  which  It  had  been  carried.  la 
Brown  V.  Colquitt,  73  Oa.  68,  It  was  beld 
that  where  several  criminal  recogDlxances 
were  to  be  given,  and  the  same  surety 
agreed  to  sign  all  of  them,  and  did  so,— 
some  of  them  being  filled  out  at  the  tfme. 
and  some  of  them  having  the  name  of  the 
obligee  and  the  amount  blank,  which  were 
filled  In  by  the  sheriff  under  parol  aatbority 
so  to  do  from  the  surety,— the  bond  was  not 
Invalid,  but  was  binding  on  the  surety.  It 
Is  to  be  noted  In  this  case  that  the  contract 
of  the  surety  (being  one  to  answer  for  the 
default  of  another)  belonged  to  that  class 
whtcb  the  law  requires  to  be  In  writing  In 
order  to  be  binding.  The  case  of  Ingram 
V.  Little  is  expressly  referred  to  In  the  opin- 
ion, and  the  doctrine  therein  announced  vlr^ 
tually  repudiated.  In  Weaver  v.  Carter,  101 
Ga.  213,  28  S.  E.  869.  Mr.  Chief  Justice  Sim- 
mons says,  in  effect,  that  the  decision  In  In- 
gram V.  Little  was  practically  overruled  In 
Brown  V.  Colquitt  The  ruling  now  made 
Is  In  perfect  accord  with  the  latter  case, 
which  seems  to  be  in  line  with  modem  de- 
cisions. It  may  be  safely  said.  In  view  of 
the  foregoing,  that  the  doctrine  announced 
In  Ingram  v.  Little  Is  not  at  this  time  to  be 
regarded  as  the  law  of  this  state. 

It  was  erroneous  to  hold  that  the  policy 
was  Invalid  because  Brown  did  not  have 
written  authority  to  fill  the  blanks  and  de- 
liver the  same.  Judgment  reversed.  AH 
the  Justices  concurring. 


OABrCHBRS  V.  LDVT. 

(Supreme  Oourt  of  Oeon^a.  Aug.  8.  190a) 

ACTION  ON  N0TE-DEFBNSB»-0ON8IDKIULTIO» 
—FRAUD. 

1.  An  answer  to  an  action  upon  a  promissory 
note  which  was  given  for  the  purchase  of  prop- 
erty, containing  in  substance  the  followinfr  al- 
legations, set  forth  a  good  defease:  Tlie  prop- 
erty for  which  the  note  was  given  was  of  con- 
siderably less  value  than  the  price  agreed  npoiL 
and  Incioded  in  tbe  note.  The  defects  were  not 
patent  The  defendant  was  Induced  to  sign 
the  note  by  false  and  fraudulent  representa- 
tions on  the  part  of  the  plaintiff  as  to  the  valoe 
and  character  of  the  property.  The  defendant 
was  thereby  deceived  and  defrauded,  and  is 
doe  time  made  an  offer  to  rescind. 

2.  Applying  the  above  to  the  answer  and  the 
amendment  thereto  npon  which  the  trial  inig« 
passed  in  the  present  case,  it  was,  upon  toe  de- 
murrer filed  by  the  plalntl^  error  to  strike  the 
same. 

(Syllabus  by  the  Coort) 

Error  from  supwlor  cour^  Madison  eovs- 
ty;  B.  Beese,  Judge. 

Action  by  Mrs.  D.  Levy  against  J.  S. 
Oorhhers..  Judgment  for  plaintiff.  D^eoA- 
ant  brings  error.  Reversed. 
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LEWIS.  J.  This -was  a  suit  brought  by 
JUn.  D.  Levy  agaliut  J.  B.  Cutthm  upcrn 
a  PKanlswny  note  for  ¥800  prlndpal,  besides 
Interest  and  attorney's  teea.  The  petition 
also  sought  Ihe  establishment  ol  a  special 
Jiai  upon  a  tract  of  land  which  the  maker  bad . 
given  for  tbe  pnrpose  of  aecnrlng  tbe  note. 
In  answer  to  the  suit  the  defMidant  stated. 
In  substance:  That  the  note  was  procured  by 
fraud  and  fraudulent  representatloiiB  of  the 
plalntlfr.  That  $740  of  tbe  amount  embraced 
In  the  note  sued  upon  was  glvcD  for  the  lease 
of  a  beef  market  and  restaurant  In  the  town 
of  Blberton.  Ga.,  and  that,  at  the  time  of 
the  contract  touching  the  purchase  of  said 
property,  plaintiff  represented  to  the  defend- 
ant that  the  business  had  proved  paying  and 
profitable,  that  plaintiff  was  making  money 
out  of  the  same*  and  that  defendant  could 
not  only  make  money,  but  could  pay  off  tiie 
note  Ui  less  than  12  months'  time  from  the 
profits  of  the  business.  Defendant,  having 
no  experience  In  such  business,  and  repos- 
ing special  confidence  and  trust  In  the  plain- 
tiff, relied  iq>on  the  representations  as  to  the 
character  and  extent  of  the  business.  He  ac- 
cordingly gave  the  note  and  deed  to  secure 
the  same,  and  put  an  experienced  man  In 
charge  of  the  business,  but  soon  thereafter 
-  discovered  that  it  was  being  conducted  at  a 
loss  to  defendant;  and  he  was  forced  to  quit 
the  business,  and  to  dispose  of  the  same  at 
the  sum  of  |200,  which  was  as  much  as  the 
property  was  worth.  The  defendant  filed  an 
amendment  to  his  answer,  which  was  allow- 
ed by  the  court  alleging  that  he  had  discov- 
ered, soon  after  purchasing  the  market  and 
restaurant  that  plaintiff  was  running  the 
business  before  the  sal^  at  a  considerable 
loss;  that  plaintiff  did  not  have  the  custom 
and  trade  as  represented  to  defendant  and 
the  character  of  tbe  business  was  of  such  a 
nature  that  It  could  not  have  been  discovered 
by  defendant  before  he  made  the  trade.  As 
0oon  as  defendant  discovered  that  he  bad  been 
deceived  by  the  false  representations  of  plain- 
tiff, he  offered  to  rescind  the  trade,  and  to 
place  plalutifl  in  as  good  position  as  she  was 
tMfore  the  trade  was  made,  and  also  to  pay 
taer  1100  extra  to  rescind  the  trade,  all  of 
which  plaintiff  refused.  To  defendant's  an- 
swer, plaintiff  filed  a  demurrer,  upon  which 
the  court  granted  an  order  that  tbe  demurs 
rer  to  the  plea  as  amended  be  sustained,  and 
that  said  plea  be  stricken,  and  then  direct- 
ed a  verdict  in  favor  of  tbe  plaintiff  for  the 
amount  sued  for.  Upon  this  Judgment  error 
Is  assigned  in  the  bill  of  exceptions.  The 
defendant  below  also  made  a  motion  for  a 
new  trial  on  the  general  grounds,  and  like- 
wise excepted  to  the  judgment  overruling 
this  motion, 

1,  2.  We  think  the  answer  In  this  case 
sets  up  a  valid  defense  to  the  suit  The  de- 
fense relied  upon  la  that  of  fraud,  caused  by 


chased.  It  awears  from  tJie  answer  tbat 
the  proiKrty  for  which  the  note  was  given 
was  of  considerably  less  value  than  the 
price  agreed  upon  and  Included  In  the  note, 
that  the  defects  were  not  patrat,  and  tbat 
defendant  was  Induced  to  sign  tbe  note  by 
mIsrepresentatloDS  on  the  part  of  the  plain- 
tiff in  reference  to  the  character  and  value  of 
the  property.  Acting  upon  the  mlsrepresenta- 
tlMis  In  reference  to  tiite  property,  the  defects 
of  which  were  not  patent  to  the  purchaser, 
the  defendant  was  thereby  deceived  and  de- 
frauded; and  In  due  time,  as  appears  from 
the  amendment  to  bis  answer  which  was  al- 
lowed by  the  court  he  made  a  fair  offer 
to  rescind,  which  was  rejected.  Hie  answer 
made  out  a  clear  case  of  fraud  perpetrated 
by  the  vendor  of  the  property  upon  the  pur- 
chaser, made  with  design  to  deceive,  or  at 
least  which  actually  did  deceive,  the  purchas- 
er; and  therefore,  under  Glv.  Code,  ||  8533. 

the  conduct  of  the  voidor  In  this  case 
constituted  a  legal  fraud.  The  court  therefore 
erred  in  eliminating  this  defense  by  striking 
the  defendant's  answer.  For  a  full  discus- 
sion of  the  law  bearing  upon  this  subject 
of  misrepresentations,  see  the  case  of  New- 
man V.  H.  B.  ClaHin  Ga.  107  Oa.  88,  «!£ 
8.  E.  013,  and  opinion  on  page  90  et  seq., 
107  Ga.,  and  page  M3  et  seq.,  82  S.  H. 
Though  the  facts  alleged  In  this  answer 
may  not  have  been  enough  to  authorize  a 
rescission  of  the  entire  contract  we  do  not 
understand  that  the  defendant  is  seeking  that 
In  bis  plea,  but  Is  seeking  a  reduction  of  the 
purchase  money,  which,  under  the  decision 
in  the  case  of  ThtHopson  r.  Boyce,  84  Ga. 
497.  498,  11  S.  B.  353,  he  dearly  has  a  right 
to  do. 

From  the  principles  of  law  applicable  to 
this  case,  the  court  erred  In  sustaining  the 
demurrer  to  the  defendant's  answer.  Judg- 
ment reversed.  All  the  justices  concurring. 


OOLUXS  V.  OARB. 
(Supreme  Oonrt  of  Georgia.   Aug.  8.  1900.) 

APPEAZi-ABSIGNMENT  OF  ERRORS- 
SUFFICIENCY. 

1.  The  supreme  conrt  has  no  aathority  to  "de- 
cide any  question  unless  it  is  made  by  a  Bpeciat 
asaignment  of  error  in  the  bill  of  exceptions." 
Civ.  Code.  $  5584. 

2.  A  bill  of  exceptions  which,  after  settinff 
forth  a  judinnent  rendered  by  the  presidinfr 
Judge  in  a  case  submitted  to  him  for  decision 
without  a  jury,  merely  adds.  "To  which  de- 
cision of  the  court  the  defendnat  excepted,  and 
now  excepts,  and  as^gus  tbe  same  as  error." 
does  not  contain  a  special  assignment  of  error, 
and  consequently  does  not  present  any  question 
which  this  court  cnn  lawfully  consdder.  See 
Deposit  Co.  V.  Anderson,  2S  S.  B.  382,  102 
Ga.  551,  and  cases  cited;  Hcnslee  v.  Hpuslee, 
27  S.  B.  876.  102  Ga.  554:  Peavy  v.  Atkinson, 
33  S.  E.  956.  108  Ga.  167;  Kimball  v.  Wil- 
liams. 33  S.  E.  994.  108  Gn.  812;  Wheeler  v. 
Worley,  35  S.  B.  639.  110  Qa.  — J  Warren  v. 
Oliver  (Ga.)  35  S.  E.  673. 

(Syllabus  by  the  Court) 


Action  by  J.  G.  CoIUdb  against  J.  EL  Garr. 
From  the  Judgment,  Collins  brings  error. 
Dismissed. 

Hunt  A  Merrltt  and  Jas.  A.  Harley,  for 
plaintiff  In  error.  W.  H.  Bnrwell,  L.  O.  Cnl- 
Ter,  and  R.  H.  Lewis,  for  defendant  In  error. 

FEB  CURIAM.   Writ  of  error  dismissed. 


FIRST  8TATB  BANE  t.  OABVBR. 
(Supreme  Oourt  of  Georgia.   Aug.  9,  1900.) 

BXSCUnON— CLAIM  CASB-DISMISSAL  OF  LSVT 
—IBSUKS-JUDOMBNT— EVIDENCE. 

1.  When  two  fi.  fas.  in  favor  ot  the  same 
plaintiff  were  levied  upon  realty/  which  was 
claimed  by  a  third  person  under  a  deed  from 
the  defendant  in  ezecntion  of  older  date  than 
the  plaintiff's  judements,  and  before  the  trial 
of  the  claim  case  the  plaintiff  filed  an  equitable 
amendment  In  aid  of  nis  leries.  to  which  there 
was  no  demnrrer,  and  upon  which  the  parties 
went  to  trial,  and  in  the  course  tho-eof  really 
contested  over  only  two  issues,  viz.  (1)  whether 
the  deed  under  which  the  claimant  asserted  ti- 
tle was  <m»  of  bargain  and  sale,  or  had  merely 
been  glren  to  secure  a  debt;  and,  (2)  if  the 
latter,  what  was  the  amount  of  that  debt, — 
the  plaintiff  in  the  amendment  referred  to  con- 
ceding the  priority  of  this  debt  over  his  execu- 
tions, and  prajing  that  the  property  be  sold 
under  his  fl.  fas.,  and  that  out  of  the  proceeds 
thereof  the  amount  due  to  the  daimant  should 
be  first  paid,— Add:  (a)  that  a  refusal  to  dis- 
miss one  of  the  leries,  even  if  based  on  a  good 
ground,  resulted  in  no  injury  to  the  plaintiff; 
<b)  that,  in  such  a  case,  living  a  charge  which 
restricted  the  verdict  to  be  rendered  by  the 
Jury  to  a  mere  general  finding  as  to  whether 
or  not  the  property  was  subject  was  an  error 
requiring  a  new  trial;  (c)  that  a  verdict  ren- 
dered on  BQch  a  trial  which  simply  found  that 
the  property  levied  upon  was  subject,  without 
more,  did  not  cover  the  Issues  submitted. 

2.  That  a  judgment  does  not  follow,  or  Is  not 
authorized  by*  the  radict  npon  which  it  is 
entered,  is  not  a  good  froand  of  a  motion  for  a 
new  trial. 

8.  On  the  trial  of  a  claim  case,  wherein  a  cor- 
poration was  the  claimant,  a  memorandum,  in 
the  form  of  a  written  statement,  in  reference  to 
a  question  involved  in  the  case,  made  and  de- 
livered to  the  plaintiff  in  execution  by  a  per- 
son not  shown  to  have  been  an  officer  or  an 
authorised  agent  of  the  corporation  at  the  time 
the  memorandum  was  made  and  delivered,  was 
not  admissible  In  evidence  over  the  objeetltm  of 
the  claimant. 

4.  When  the  valae  of  given  realty  at  a  sped- 
fled  date  was  a  material  inquiry,  there  was  no 
error  in  rejecting  evidence  tending  to  show 
what  it  brought  at  a  public  sale  had  several 
years  thereafter. 

fSvliabus  by  the  Court) 

Error  from  siqterior  court.  Terrell  county; 
H.  C.  Sheffield,  Judge. 

Action  hj  the  First  State  Bank  against 
A.  J.  Carver.  From  the  judgment,  plaintiff 
brings  error.  Reversed. 

M.  C.  Edwards,  Jr.,  Jas.  O.  Paries,  Hoke 
Smith,  and  H.  a  Peeples,  for  plaintiff  In 
error.  WorriU  ft  Lalng.  fi>T  defendant  In 
error. 

PER  CURIAM.   Judgment  reversed. 


(Supreme  Court  of  Georgia.   Aug.  9.  1900.) 
mjBCTHBNT— HVIDBMCB-DIRBCTINa  TSaDICT. 

ThB  plalntUf  showed 'a  perfect  paper  title  to 
the  land  in  controversy,  out  the  defendant 
showed  a  prescriptive  title,  based  on  more  than 
seven  years'  adverse  possession  under  written 
evidmce  of  title.  A  verdict  for  the  defendsBt 
was,  therefore,  demanded*  and  the  court  did 
not  err  in  80  directing. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Miller  conntr: 
A.  G.  Powell,  Judge  pro  hac. 

Action  by  A.  F.  S.  Briscoe  and  oth«s 
against  Jefferson  Holder  and  oUien.  Judg- 
ment for  defendants  and  plaintiffs  bring  er- 
ror. Affirmed. 

W.  C.  WorrlU,  0.  C.  Bush,  and  R.  H.  S. 
Sheffield,  for  plaintiffs  In  error.   B.  B.  Bowa 

for  defendants  In  error. 

FEB  CURIAM.  Judgment  affirmed. 


BBOOKS  T.  SISOnD  et  mL 
(Supreme  Court  of  Georgia.   Aug.  9,  1900.) 
INJimcnOH— BEMEDT  AT  LAW. 

1.  Under  the  facts  alleged  in  the  petitJon.  the 
remedy  at  law  was  not  as  complete  as  in  equit?. 
and  the  court  did  not  «t  In  overmling  the  de- 
mnrrer. 

2.  The  evidence  was  conflicting  on  the  mate- 
rial issues,  and  the  judge  did  not  abnae  his  dis- 
cretion in  granting  the  injnnctkm. 

(Syllabus  by  the  Court) 

Error  from  supertov  court.  Monroe  oounty: 
E.  J.  Reagan,  Judge. 

Action  by  Sam  Stroud  and  others  against 
R.  P.  Brooks.  Judgment  for  plaintiffs,  and 
defendant  brings  error.  Affirmed. 

(]abajii8S  ft  Wllllngham,  for  plaintiff  tat 
ema.  Stone  ft  Williamson  and  Persons  * 
Persons,  for  defendants  In  error. 

PER  CURIAM.  Judgment  affirmed. 


HAMILTON  et  al.  v.  PHBNIX  INS.  CO. 

(Supreme  Gdort  of  Georgia.   Aug.  0,  1900.) 

CBRTIORARI— RENEWAL  OF  APPUCATION- 
DISHISSAL. 

1.  If  an  original  application  tor  a  writ  of  err- 
tiorari  be  for  any  reason  void,  an  attempted 
renewal  thereof  within  dx  months  most  be 
held  to  be  ineffectual,  Williamson  t.  Wai^ 
law,  46  Ga.  126;  McC^endon  t.  Phosphatt 
Co.,  28  S.  E.  1B2, 100  Ga.  219. 

2.  The  certiorari  originally  sued  out  of  wbiiA 
It  is  claimed  the  present  is  a  renewal,  has  been 
judicially  declared  absolately  void.  Hamiltw 
V.  Insurance  Co.,  83  8.  St.  706.  107  Ga.  i3& 
Being  void,  it  could  not  be  renewed;  and.  not 
having  been  presented  for  sanction  within  30 
days  of  the  rendition  of  the  verdict  which  it 
seeks  to  review,  the  motion  to  abovld 
have  been  granted. 

(Syllabus  by  the  Oonrt) 

Error  from  superior  court  Carroll  eoonty; 
S.  W.  Harris,  Judge. 

Action  between  G.  R.  &  S.  I«.  HamUtcoi  A 
Co.  and  the  Phenlx  Insnrance  Ounpaiv- 
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J.  T.  Pendleton  and  8.  Holderness,  for 
pitlntiffs  in  error.  Jobn  0.  Beed  and  Oscar 
Beeae,  for  defendant  tn  error. 

FEB  OUBIAM.  Judgment  rerened. 


UILLBR  et  al.  t.  FRBBMAN. 
(Supreme  Conrt  of  Georgia.  Ang.  7,  1900.) 

ACTION  BETWEAN  PARTNERS— AOOOUNTI NO. 

1.  Where  a  partnership  has  been  folly  launch- 
ed and  ia  coDtmuioK,  one  of  the  partners  canoot 
maiutain  against  toe  other  an  action  at  law 
for  damages  resulting  to  the  partnership  bj 
reason  of  the  defendant's  failure  to  perform  a 
duty  imposed  upon  him  by  a  stipulation  in  the 
partnersnip  agreement  This  is  true  although 
the  plaintiff  may  seek  to  recover  only  his  pro 
rata  share  of  the  damage,  aad  although  at  the 
time  the  suit  is  brought  the  partnership  may 
owe  no  debts  to  third  persona,  and  there  may  be 
no  other  debt  due  by  either  party  to  the  other. 

2.  An  accounting  may  be  had  In  equity  by 
one  partner  against  the  other,  without  a  final 
winding  up  and  diaaolutioo,  in  a  case  where 
the  partnership  has,  by  the  agreement,  several 
years  to  run,  and  where  the  partnership  articles 
contemplate  a  settlement  at  the  end  of  each 
aeaMon. 

(SyUaboa      the  Oeort.) 

Bnw  from  dty  conrt  of  Floyd  connty; 
John  H.  Beece,  Jndge. 

Action  by  V.  B.  Freeman  against  O.  H. 
MlUer  &  Son.  Judgment  for  plalntUT.  De- 
f»danta  bring  error.  Berersed. 

Dean  &  Dean,  for  plaintlffa  In  error. 
Wright  &  Ewiug  and  0.  N.  Feathersto^  for 
defendant  In  error. 

SIMMONS,  0.  J.  Suit  was  brought  in  the 
city  court  by  F.  B.  Freeman,  as  administrator 
irltb  the  will  annexed  of  G.  B.  Freeman, 
against  Miller  tc  Son;  the  petl^ner  alleging 
that  a  contract  had  been  entered  Into  be- 
tween his  testator  and  the  defendants,  which 
vas  In  substance  as  follows:  Plaintiff's  tes- 
tator had  leased  to  the  defendants  a  certain 
described  tract  of  land  for  a  term  of  15 
years  from  January  1,  1883.  Defendants 
vere  to  furnish  during  1893  as  many  peach 
treefe  as  would  be  required  to  plant  the  land 
leased,  and  also  to  furnish  trees  to  replant 
whenever  necessary  during  the  first  three 
years  of  the  lease.  Plaintiff's  testator  was 
to  cultivate,  prune,  pick,  and  pack  the  fruit 
as  directed  by  the  defendants;  the  same  to 
be  cultivated  during  the  first  three  years  In 
a  designated  way.  After  the  expiration  of 
the  three  years  the  orchard  was  to  be  cared 
for  according  to  the  terms  prescribed  In  the 
contract.  The  defendants  were  to  attend 
to  the  procuring  of  packages  necessary  to  ship 
the  fruit,  and  were  to  have  full  control  of 
the  shipping  and  selling  of  the  fruit.  After 
three  years  all  expenses  necessary  to  a  proper 
carrying  on  of  the  business  were  to  be  boruu 
equally  by  each  party.  The  net  profits  de- 
ilved  from  the  sale  of  the  fruit  were  to  be 
86  S.BI.-ei 


contract  were  to  oe  oinaing  upon  me  neire, 
executora,  and  assigns  of  the  parties.  The 
petition  further  alleged  that  since  the  death 
of  the  plalntllTs  testator  the  defendants 
have.  In  their  dealing  with  the  petitioner, 
treated  the  contract  as  binding  and  obliga- 
tory; that  In  1893  defendants  failed  to  pro- 
cure the  packages  necessary  to  ship  the  fruit 
In  sufficient  time  to  properly  and  seasooably 
ship  and  market  the  same,  and  thereby  pe- 
titioner was  damaged  In  amounts  which  are 
set  forth  In  detail  In  the  petition,  aj^regat- 
Ing  the  sum  of  $2,306.10,  for  which  sum, 
with  Interest  petitioner  prays  Judgment 
By  an  amendment  to  the  petition  It  was  al- 
leged that  one  inducement  which  moved  the 
plalhtlff's  testator  to  enter  Into  the  contract 
was  that  the  defendants  were  experienced 
fruit  shippers,  and  plaintiff,  under  the  con- 
tract, relied  upon  them  to  procure  the  neces- 
sary packages  to  ship  and  market  the  fruit; 
that  there  is  nothing  due  and  unaccounted  for 
between  the  plaintiff  and  defendants  on  the 
contract,  except  the  matter  set  forth  in  tte 
petition;  that  the  parties  to  the  contract  In- 
terpreted the  same  as  providing  for  a  division 
of  the  profits  at  the  end  of  each  season,  and 
have  so  acted;  that  there  are  no  debts  due 
by  the  parties  to  the  contract  to  others  In 
connection  with  the  business  with  whldi 
the  contract  deals,  and  there  Is  no  debt  due 
by  either  one  of  the  parties  to  the  other,  ex- 
cept the  claim  set  forth  in  the  petition.  To 
this  petition  the  defendants  demurred.  The 
court  overruled  the  demurrer,  and  the  de- 
fendants excepted. 

There  were  but  two  questions  argued  by 
counsel  for  plalntUT  In  error:  First,  can 
one  partner  maintain  an  action  against  his 
co-partner  in  a  court  having  no  equity  Juris- 
diction? And,  second,  the  titie  to  the  prop- 
erty alleged  to  have  been  damaged  being  in 
-  the  partnership,  ought  not  the  action  to  have 
been  brought  In  the  name  of  tiie  partnership? 
No  question  was  raised  here  as  to  whether 
the  contract  betwemi  the  parties  coiutitated 
them  partners.  See,  however,  in  this  connec- 
tion, the  case  of  Gray  v.  Blasingame  (Ga.)  86 
S.  E.  658. 

Treating  tiie  contract  as  one  of  partner^ 
ship,  we  think  that  the  present  action  was 
not  maintainable  at  law,  and  that  the  Jndge 
erred  In  overruling  the  demurrer  to  the  pe- 
tition. The  case  fell  within  the  recogidsed 
rule  that  one  partner  cannot,  before  a  final 
winding  up  of  a  partnership,  maintain 
against  his  co-partner  an  action  at  law 
based  upon  partnership  transactions.  This 
rule  has  but  few  exceptions;  most  of  the  so- 
called  exertions  being  apparent  only,  and 
not  reaL  After  the  partnership  Is  practical- 
ly at  an  end,  whether  It  be  a  single  venture 
or  otherwise,  the  rule  cannot  apply,  for  the 
parties  are  no  longer  partners.  So  an  ac- 
tion may  be  maintained  for  the  breach  of 
an  agreement  to  enter  into  a  partnetahlpk  or 


0£  cue  8iu[  IB  a  oiaiter  uui  cuuueui«a  wilu  uia 
pattnerBhip  affairs,  the  rule,  of  course,  can- 
not apply.  The  present  suit  is,  however,  not 
like  those  Just  mentioned.  It  falls  within 
the  general  rule  against  suits  between  part- 
ners, and  cannot  be  maintained  unless  it  Is 
within  the  exception  to  that  rule  which  is 
thus  stated  by  Judge  Story:  "Wherever 
there  is  an  express  stipulation  in  the  partner- 
ship articles,  which  is  violated  by  any  part- 
ner, an  action  at  law  (either  assumpsit  or 
covenant,  as  the  case  may  require)  will  or- 
dinarily lie  to  recover  damages  for  the 
breach  thereof."  Story,  Partn.  (7th  Ed.)  i 
218.  While  this  statement  of  the  exception 
is  very  broad,  we  think  that,  in  seeking  to 
determine  whether  this  case  is  within  It, 
it  should  be  construed  with  reference  to  other 
authorities,  and  to  the  cases  upon  which  It 
Is  based.  A  careful  consideration  of  the 
statement,  and  of  the  authorities  cited  to 
sustain  it,  will  show  that  the  cases  falling 
within  this  exception  are  of  three  classes: 
(1)  those  Id  which  the  partnership  Is  Inchoate 
and  has  never  been  launched;  (2)  those  in 
which  the  partnership  is  at  an  end;  and  (3) 
those  in  which  the  stipulation  which  Is  vio- 
lated, and  for  the  breach  of  which  the  ac- 
tion is  brought,  is  one  between  the  partners 
individually,  and  "the  damages  from  which 
belong  exclusively  to  the  other  partner,  and 
can  be  assessed  without  an  accounting."  See 
2  Bates,  Partn.  S  889.  The  statement  of 
the  exception  in  Pars.  Partn.  (4th  Bd.)  p. 
•258,  S  191,  that,  "whenever  there  has  been 
any  breach  of  an  express  stipulation  between 
■persons  who  are  partners,  an  action  for  dam- 
ages will  be  sustainable,  unless  the  breach 
-or  the  stipulation  Itself,  or  both,  are  such 
that  they  involve  the  whole  partnership  busi- 
ness and  accounts,  and  the  damages  can  be 
determined  only  by  first  settling  those  ac- 
-counts,"  Is  more  carefully  worded;  and  the 
Instance  given  as  an  lUnstratlon  is  where 
"one  partner  agrees  to  pay  the  otlier  a  cer^ 
-tain  salary  or  commfsslon,  or  other  compen- 
■satlon  for  his  services,  over  and  above  his 
share  of  the  profits,  and  lndependentl7  of 
them."  This  is  not  In  any  sense  Incon- 
sistent with  the  doctrine  laid  down  In  the 
case  of  HIU  t.  Palmer,  66  Wis.  130,  14  N. 
W.  23,  In  which  It  was  said:  "The  test  seems 
to  be  that  if  the  damages  resulting  from  a 
breach  of  a  covenant  or  stipulation  In  the 
partnership  agreement  by  one  partner  be- 
long exclusively  to  the  other  partner,  and 
can  be  assessed  wlttaont  taking  an  account 
of  the  partnership  btialness,  covenant  or  as- 
sumpsit may  be  maintained  by  the  Injured 
partner  against  the  other  for  such  damages." 

Among  the  cases  cited  to  sustain  the  Judge 
In  overruling  the  demurrer  In  the  present 
case  are  several  In  which  the  stipulation  vio- 
lated was  between  the  partners  Individually, 
and  not  for  the  benefit  of  the  partnership. 
Such  cases  are  not  In  conflict  with  what  la 


ruling  properly  the  particular  cases,  broad 
statements,  made  In  reference,  not  to  the 
cases  decided,  but  to  partnership  cases  gen- 
erally, are  not  always  guarded  and  restricted 
with  sufficient  care.  So  far  as  we  can  find, 
!  every  case  worthy  of  note  In  which  this  point 
'  Is  expressly  decided  seems  to  be  an  authority 
against  the  ruling  of  the  court  below  In  the 
present  case.  In  section  196,  CoUy.  Partn. 
I  (6th  Ed.),  It  is  said  that  the  right  of  one  part- 
I  ner  to  maintain  an  action  at  law  against  his 
co-partner  for  the  breach  of  a  stipulation  In 
I  the  partnership  agreement,  during  the  eiist- 
:  ence  of  the  partnership,  does  not  extend  to 
cases  "where  the  damages  to  be  recovered  are 
of  necessity  payable  out  of,  or  when  recover- 
ed payable  Into,  the  partnership  fund.**  Mr. 
Wood,  In  his  notes  to  the  section  of  CoUyer 
Just  cited,  states  the  test  as  follows:  "An  ac- 
tion for  damages  for  the  breach  of  an  express 
agreement  entered  into  by  one  partner  with 
another  will  lie  if  the  damages,  when  recoT- 
ered,  will  belong  to  the  plaintiff  alone."  In 
Gow,  Partn.  (3d  Ed.)  p.  70  et  seq.,  the  first 
statement  of  the  right  to  sue  for  the  breadi 
of  a  partnership  agreement  la  as  broad  as  that 
of  Judge  Story,  which  It  is  cited  to  sustain. 
Every  single  instance  given  to  Illustrate  It  is, 
however,  in  perfect  accord  with  those  authori- 
ties which  limit  the  right  to  sue  at  law  daring 
the  continuance  of  the  partnership  to  those 
cases  In  which  the  stipulation  Is  between  the 
partners  personally,  and  not  for  the  benefit 
of  the  partnership,  or  between  It  and  one  or 
more  of  its  members.  After  mentioning 
cases  where  the  breach  Is  of  an  agreement 
to  advance  money  to  launch  the  partnership, 
and  of  an  agreement  not  for  the  benefit  of  the 
partnership,  but  between  the  partners  per 
Bonally,  and  of  an  agreement  to  account.  It  Is 
said:  "Where  a  penalty  is  reserved  in  cafe 
of  breach  of  a  partnership  agreement,  one 
partn«  can  recover  on  the  covenant  against 
his  co-partner;  and  If  It  Is  stipulated  In  the 
articles  of  partnership  that  one  of  several 
partners  shall  sue  for  the  penalty  agreed  on. 
and  divide  the  amount  between  his  co-part- 
ners who  have  not  committed  a  breach  of  the 
articles,  such  agreement  will  be  binding,  al- 
though the  partner  appointed  to  sue.  If  he  In- 
curred the  penalty,  could  not  sue  himself. 
The  same  rule  applies  to  every  other  species 
of  lawful  covenant  by  which  partners  re- 
ciprocally and  severally  bind  themselves  Inter 
se  to  the  performance  of  any  particular  act  or 
thing."  In  2  LIndl.  Partn.  (Rapalje^a  Ed.) 
p.  456,  It  Is  pointedly  stated  that,  before  the 
English  Judicature  acts  of  1873  and  187S,  "no 
action  at  law  could  be  brought  one  partner 
against  another  for  the  recovery  of  money  or 
,  property  payable  to  the  firm,  as  dlstinsalsbed 
n:om  the  partner  suli^.  *  *  *  An  agne- 
ment  by  each  partner  with  his  co-iisrt- 
ners  might,  Indeed,  be  framed  so  as  to  enable 
one  to  be  sued  by  the  others,  if  care  was  takes 


ana  to  excmae  tne  partner  Btiing  irom  aii  od- 
ligation  to  contribute  to  bis  own  payment; 
but  an  agreement  so  as  to  accompUsb  both 
tbese  objects  was  not  generally  convenient." 
Again,  in  tbe  same  work  (page  562).  It  is  said: 
"An  action  for  damages  for  tbe  breach  of  an 
express  agreement  entered  into  by  one  part- 
ner with  another  would  lie  if  tbe  damages, 
when  recovered,  would  have  belonged  to  the 
plaintiff  alone."  With  this  the  other  au- 
thorities are  in  accord.  "An  action  at  law 
will  lie  for  a  premature  dissolution  In  viola- 
tion of  the  partnership  agreement;  but  to 
sustain  such  an  action,  the  claim  must  be.  not 
for  the  recovery  of  any  share  of  profits  or 
agreed  compensation  due  him  from  the  firm, 
but  for  the  wrong  done  him  personally,  as  dis- 
tinguished from  a  breach  of  duty  owing  to 
the  firm.  This  role  applies  to  the  violation 
of  all  other  stipulations  in  the  articles,  the 
damages  from  which  belong  exclusively  to 
the  other  partner,  and  can  be  assessed  with- 
out an  accounting."  17  Am.  &  Eng.  Enc. 
Law  (Ist  Ed.)  p.  1264.  "Partners  can,  by 
agreement,  separate  any  part  of  the  business 
from  the  general  rule  of  partnership,  and 
make  a  separate  and  individual  obligation  of 
It,  as  between  each  other;  and  in  such  case  the 
liability  can  be  enforced  at  law.  Independent 
of  the  state  of  the  partnership  accounts.  But 
the  real  test  is  not  solely  whether  the  action 
can  be  tried  without  going  into  the  partner- 
ship accounts,  but  whether  the  defendant  has 
bound  himself  personally  to  the  plaintiff."  2 
Bates,  Partn.  {  878.  See,  also,  Ryder  v.  Wil- 
cox, 103  Mass.  24,  29;  Wills  v.  Simmonds,  S 
Hun,  189;  Stone  v.  Wendover,  2  Mo.  App.  247; 
IS  Enc.  PI.  &  Prac.  p.  1046. 

Where,  therefore,  the  stipulation  Is  an 
agi'eement  by  one  partner  Individually  to  do 
something  for  the  benefit  of  the  other  Indi- 
vidually, and  Imposes  an  obligation  binding 
the  one  personally  to  the  other,  its  breach 
^Ives  a  right  of  action  at  law,  if  the  damages 
can  be  assessed  without  an  Investigation  of 
the  partnership  accounts.  But  where  the 
stipulation  Is  for  the  benefit  of  the  partner- 
ship, and  consequently  of  both  partners, 
neither  partner  alone  has  a  right,  the  part- 
nership relation  existing,  to  sue  in  bis  own 
name,  and  at  law,  for  the  damages  arising 
from  Its  breach.  There  was  In  the  present 
case  no  covenant  to  furnish  crates,  but  merely 
an  agreed  distribution  of  partnership  duties, 
by  which  the  dnty  of  securing  crates  was  put 
upon  the  defendants,  while  tbe  cost  of  the 
crates  was  to  be  defrayed  by  the  partner- 
ship. The  defendants  did  not  agree  to  con- 
tribute tbe  crates,  but  merely  to  see  that 
-crates  were  procured.  The  crates  were  to  be 
used,  not  by  the  plaintiff,  but  by  the  partner- 
ship; and  the  right  to  the  profits  was  In  the 
partnership,  and  not  solely  In  the  plaintiff. 
The  damage  arising  from  the  brencb  was  to 
the  partnership,  and  the  plaintiff  was  not 
damaged  at  all,  except  by  the  reduction  of 
iho  amoniit  he  staoold  recdre  of  the  part- 


contnuute  more  to  the  payment  oi  sucn 
losses.  While  the  damage  arising  from  the 
breach  of  tbe  defendant's  agreement  was  to 
the  partnership,  one  cannot  sue  himself,  or 
be  in  the  same  action  party  plaintiff  and  de- 
fendant, and  therefore  the  partnership  could 
not  maintain  a  suit  against  the  defendants. 
Further,  the  compensation  owed  to  tbe  part- 
nership by  the  defendants  for  their  breach  of 
duty  was  a  partnership  asset,  and  one  part- 
ner could  not  collect  and  keep  It  2  Bates, 
Partn.  §  849.  These  rules— that  a  partner^ 
ship  cannot  sue  one  of  Its  members,  and  that 
one  partner  cannot  recover  from  bis  co-part- 
ner an  amount  due  the  partnership— are  uni- 
versally recognized,  and  the  plaintiff  sought 
to  evade  them  by  suing  for  only  bis  pro  rata 
share  of  the  amount  due  the  partnership. 
This  cannot  be  done.  See  Id.  S  lOia  "One 
partner  cannot  recover  his  share  of  a  debt 
due  to  the  partnership  in  an  action  at  law 
prosecuted  In  his  own  name  alone  against 
the  debtor."  TInal  T.  Land  Co.,  110  U.  S. 
215.  4  Sup.  Ct  4,  28  L,  Ed.  124.  And  a  suit 
against  one  of  the  partners  does  not  In  this 
particular  differ  from  a  suit  against  a  stran- 
ger. While  the  partnership  continues,  what- 
ever sum  is  due  from  the  defendants  on  ad- 
count  of  their  breach  of  the  partnership 
agreement  Is  due  to  the  partnership,  and  not 
to  the  plaintiff  alone,  and  must  be  considered 
as  partnership  assets.  "So  long  as  the  com- 
munity relation  subsists,  neither  party  has  a 
remedy  at  law  In  respect  to  the  Joint  assets." 
Hunt  V.  Morris,  44  Miss.  314.  And  the  plala- 
tlff,  therefore,  ought  not  to  be  permitted  to 
maintain  tbe  present  action.  Until  after  a 
dissolution  or  termlnatitm  of  the  partnership 
agreement  he  cannot  maintain  such  an  ac- 
tion at  law;  and  the  Jndge  should  have  sus- 
tained the  demurrer  to  the  plaintiff's  petition, 
as  It  showed  that  the  partnership  relation 
still  continued.  While  It  appeared  that  fur- 
ther than  the  claim  made  In  the  present  suit* 
neither  partner  owed  anything  to  the  other, 
and  that  the  partnership  owed  no  debts  to 
third  persons,  It  did  not  appear  that  debts 
were  not  due  to  the  partnership,  or  that  there 
were  no  funds  on  hand,  or  that  the  profits 
already  collected  had  been  equally  divided. 
And,  even  had  all  these  things  appeared, 
there  may  have  been  partnership  transactions 
the  next  day,  as  a  result  of  which  the  part- 
nership may  have  become  Indebted  to  third 
parties,  and  other  such  transactions  may  oc- 
cur at  any  time.  One  partner  should  not  be 
compelled  to  make  payment  to  the  other,  to 
settle  a  partnership  matter,  when  the  part- 
nership assets  may  be  used  for  that  purpose. 
The  liability  of  one  partner  to  tbe  other  is 
for  such  sum  only  as  will  settle  all  cross 
claims,  and  this  Is  usually  best  ascertained 
by  an  accounting.  See  Abb.  Tr.  Er.  (2d  SJa.) 
p.  281.  Even  though  tbe  defendants  In  the 
present  case  are  liable  to  account  tta  their 
failure  to  properly  provide  crates,  and  for  the 
resulting  damaiEes.  their  share  of  tbe  mn^l- 


be  compellea  to  submit  to  a  judgment,  wnen 
tbey  can  then  recover  of  the  partnership 
more  than  enough  to  pay  the  Judgment  And 
certainly  If  the  business  Is  continuing,  and 
the  partnership  likely  to  become  indebted  to 
third  persona,  It  -would  not  be  proper  to  al- 
low such  a  suit  as  the  present  one.  The 
reason  given  in  Story,  Eq.  Jur.  {  664,  vhy  a 
somewhat  different  action  between  partners 
cannot  be  maintained,  will,  with  little 
change,  apply  to  the  present  case:  It  is  Im- 
possible, during  the  continuance  of  the  part- 
nership, without  taking  a  general  account,  to 
say  that  any  one  partner  Is,  on  the  whole,  a 
debtor  of  the  Arm  to  such  an  amount.  And, 
if  he  Is,  how,  In  point  of  technical  propriety, 
can  a  remedy  be  Instituted  againiit  him  by 
the  other  partner  alone,  as  contradistin- 
guished from  the  partnership?  See  2  Bates, 
Partn.  S  849.  where  it  Is  said:  "Kven  If  there 
are  no  debts,  yet  collections  must  be  received 
unequally  by  the  partners.  The  mutual  bal- 
ances are  therefore-  constantly  fluctuating 
quantities,  and  a  Judgment  on  any  one  item 
would  settle  nothing,  and.  If  allowed,  would 
produce  a  multiplicity  of  suits." 

We  think,  for  these  reasons,  that  the  pres- 
ent case  Is  one  In  which  an  action  at  law 
cannot  be  maintained  by  the  plaintiff  during 
the  continuance  of  the  partnership  relation. 
The  amount  of  the  assets  and  profits  can 
be  best  determined  by  an  equitable  account- 
ing, in  which  all  differences  may  be  adjusted. 
It  Is  urged  as  an  objection  to  forcing  the 
plaintiff  to  seek  an  accounting  that  It  would 
be  a  hardship  to  force  a  dissolution  of  a  part- 
nership which  Is  deslgiled  to  continue  for 
several  years  longer.  We  think  that  this 
objection  is  untenable,  for  two  reasons:  In 
the  first  place,  while  equity  jurisdiction  is 
extended  to  cases  where  the  law  does  not 
afford  a  full  or  adequate  remedy,  a  court  of 
law  cannot  take  cognizance  of  cases  not 
otherwise  within  its  Jurisdiction  solely  be- 
cause equitable  relief  can  be  obtained  only 
on  conditions  which  seem  unreasonable  or 
oppressive.  In  the  second  place,  the  rule 
laid  down  by  the  older  text  writers,  and  in  a 
few  of  the  older  cases,  that  an  accounting 
cannot  be  had  in  a  court  of  equity  unless 
there  be  a  prayer  for  a  dissolution,  is  now  by 
no  means  recognized  as  applying  to  all  cases. 
There  are  now  many  well-recognized  excep- 
tions. "It  was  formerly  considered  that  no 
account  between  partners  could  be  taken  In 
equity,  save  with  a  view  to  dissolution;  and 
a  bill  praying  an  account,  but  not  a  dlBsoIa- 
tloD,  has  been  held  bad  on  demurrer.  But 
this  mle  has  been  gradually  relaxed;  for  It 
has  been  felt  that  more  Injustice  frequently 
arose  from  the  refusal  of  titie  court  to  do  less 
than  complete  Justice,  than  could  hare  arisen 
from  Interfering  to  no  greater  extent  than 
was  desired  by  the  suitor  amrlered."  2 
LIndl.  Partn.  (Rapalje's  Bd.)  p.  4M. 
"Wliether  one  partner  li  fentttled  to  fi» 


business,  is,  so  far  as  text-books  are  to  be 
believed,  very  doubtful;  but  a  carefol  ex- 
amination of  the  voluminous  authorities  ex* 
tant  upon  the  subject  would  seem  to  JeaTe  no 
doubt  whatever  that  the  action  is  a  proper 
one,  and  can  be  maintained,  not  only  during 
the  existence  of  a  partnership,  but  for  the 
very  purpose  of  settling  questions  in  order  to 
avoid  a  dissolution.  «  «  •  And  not  only 
Is  any  such  rule  [that  an  accounting  cannot 
be  had  without  a  prayer  for  a  dissolution] 
manifestly  oppressive  in  principle,  since  a 
partner  is  surely  entitled  to  the  benefit  of 
the  articles  during  the  existence  of  the  part- 
nership, and  not  upon  dissolution  alone,  but 
It  Is  manifestly  absurd,  since  It  Implies  that 
the  court  will  dismiss  a  bill  because  It  lacks 
a  prayer  which  the  court  has  no  power  what- 
ever to  enforce  by  Its  decree,  should  the  part- 
ies see  fit  to  disregard  it  after  judgmenL 
•  •  •  There  is  little  doubt,  or  none,  that 
the  rule  should  be  taken  from  our  text-books, 
or  at  least  be  applied  to  such  cases  only  as 
are  brought  for  a  receiver  and  for  interim 
management"  Tracy  Gould,  In  an  article 
in  tbe  Albany  Law  Journal  for  February 
28,  1880  (volume  21,  p.  168).  Among  the 
"more  common  cases  where  a  partial  ac- 
counting, or  an  accounting  without  dissolu- 
tion, may  be  had,"  are  those  in  which  there 
is  an  agreement  for  settlements  periodically. 
2  Bates,  Partn.  {  911.  See,  also.  Story.  Eq. 
Jur.  §§  608,  671.  The  partnership  now  under 
consideration  was  such  that  there  should  be 
an  annual  loss  or  an  annual  profit  and  that 
there  should  be  annually  a  considerable 
period  of  time  when  but  little  partnership 
business  could  be  done.  Tbe  contract  did 
not  in  terms  provide  for  an  annual  account- 
ing and  settlement  between  the  parties,  but 
this  was  evidently  their  Intention;  and  tbe 
allegations  of  the  petition  are  dear  and 
distinct  that  the  partnership  articles  were  so 
Interpreted  by  the  partners,  and  that  In  the 
past  they  have  acted  on  this  Interpretation. 
The  actual  construction  thus  put  upon  the 
articles  by  the  partners  should  be  adopted 
as  the  proper  Interpretation  of  them.  Story. 
Partn.  (7th  Ed.)  S  191.  The  present  seems, 
therefore,  to  be  just  such  a  case  as  should  be 
excepted  from  the  rule  that  an  accounting 
cannot  be  had  without  a  dissolution.  An 
accounting  would  determine  the  state  of  tbe 
partnership  accounts  at  the  time  wben  as 
accounting  was  contemplated  by  the  agree- 
ment, and  It  would  make  no  difference  that 
accounts  might  be  changing  between  fte 
time  of  filing  the  petition  and  tbe  time  the 
decree  Is  made.  According  to  tlielr  agree- 
ment, the  partners  were  entitled  to  an  ac- 
counting at  a  certain  time,  and  transactions 
occurring  subsequently  to  tbat  time  could  be 
accounted  for  on  the  next  annual  aettlenmt 
Then,  too,  the  fAct  that  at  the  end  of  tbe 
season  there  Is  but  little  partnership  bod- 
ness  to  be  done  renders  thia  a  case  In  whScl» 
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n  acconntlDg  without  dissolution  would  be 
ree  from  practically  all  the  objections  urged 
3  favor  of  the  old  role  against  it,— a  rule 
rhicb,  "thongh  true  In  some  cases,  and  to  a 
ertaln  extent,  has  been  supposed  to  be  more 
enerally  applicable  tban  It  Is  upon  author- 
y,  or  ought  to  be  upon  principle,"  as  was 
lid  hj  Lord  Oottenbam  In  Wallworth  t, 
[olt,  4  Mylne  &  O.  619.  Judgment  reversed. 
11  the  Justices  concnrring. 


IcLEOD  v.  FLORIDA  CENT.  &  P.  R.  CO. 
(Supreme  Conrt  of  Georgia.   Aug.  7,  1900.) 
PPEAL— BRIEF  OP  EVIDENCB-AFFIRMAHCB. 

Where  the  only  as&iffDment  of  error  in 
:e  bill  of  exceptions  ia  that  the  court  erred 

granting  a  nonsuit,  and  it  appears  from  the 
cord  that  no  bona  &dc  effort  has  been  made 

brief  the  evidence  as  the  law  reqnirea,  this 
urt,  without  considering  the  evidence,  will 
eiime  that  the  judgment  of  the  court  below 
ns  correct,  and  affirm  it.    Price  v.  High,  33 

E.  OQC,  108  Ga.  145:   Carmichael  v.  State 
lis  day  decided)  30  S.  B.  872. 
(Syllabus  by  the  Court.) 

Error  from  superior  court.  Effingham  conn- 
;  Paul  B.  Seabrook,  Judge. 
Action  by  C.  H.  McLeod  against  the  Flor- 
a  Central  &  Peninsular  Railroad  Company, 
idgmeut  for  defendant,  and  plalntlif  brings 
ror.  Affirmed, 

T>.  H,  Clark,  for  plaintiff  In  error.  Den- 
ark*  Adams  ft  Freeman,  for  defendant  In 
ror. 

FER  CURIAM.  Judgment  affirmed. 


O'HARA  T.  SOUTHERN  BUILDING  ft 
LOAN  ASS'N. 

Supreme  Oourt  of  Oeorj^.  Aug.  9,  1900.) 

:^II.DINO  AND  LOAN  ASSOC lATIONS-PXiEAD- 
INO— AHBNDUBNT. 

The  present  bill  of  exceptions  presents  no 
?stion  relating  to  the  law  of  building  and 
n  associations  which  has  not  been  by  tfaia 
trt,  either  directly  or  in  principle,  decided  sd- 
■sely  to  the  contentions  of  the  plaintiff  in 
or.    Restricting  the  general  allegations  of 

petition,  in  which  mere  conclusions  are 
ted,  to  the  meaning  which  should  be  aacrib- 
to  them  in  the  light  of  the  facts  well  plead- 
no  cause  of  action  was  set  forth;  and  there 
s  no  error  in  sustaining  the  defendant's  de- 
rrer,  nor  in  refusing  to  allow  the  amendment 
tbe  plaintiff's  petition,  to  the  rejection  of 
icb  exception  la  taken.  Association  r.  Pace 
L.)  36  S.  E.  98,  and  authorities  dted. 
Syllabns  by  the  Conrt.) 

Srror  from  city  conrt  of  Macon;  W.  D. 
tt  Ingham,  Judge. 

k.ctloa  by  M.  O'Hara  against  tbe  Southern 
ildlng  ft  Loan  Assodation.  Judgment  for 
endant,  and  ^intlff  brings  error.  Af- 
aed. 

darlon  W.  Barrls  and  Halt  ft  Wlmberly, 
plaintiff  in  error.  Sates  ft  Jones,  fOr  de- 
cs nnt  In  emn. 

*ICB  CURIAM.  Judgment  affirmed. 


MACON  NAY.  CO.  t.  SCHOFIELD  et  al. 
(Snpreme  Court  of  Georgia.   Aug.  9,  1900.) 

APPEAL-PLAINTIFFS  IN  ERR0R-41ARNISH- 

MENT— OFFICER  OF  CORPORATION. 

1.  A  person  interested  in  litigation  as  a  party 
to  a  case  in  a  trial  court  may,  on  motion,  be 
made  a  party  plaintiff  in  error  in  this  conrt.  In 
connection  witn  the  person  suing  oat  the  bill 
of  exceptions,  tiiey  being  oo  the  same  side  in 
the  lower  court;  and  tbe  writ  of  error  will  not 
be  dismissed  on  motion  of  the  defendant  in  er- 
ror because  such  person  has  not  been  served 
with  the  bill  of  exceptions.  Telniraph  0>.  T. 
Griffith,  36  S.  E.  859.  Ill  Ga.  — . 

2.  The  secretary  and  treasurer  of  a  company, 
who  aa  such  holds  funds  belonging  to  it.  Is  not 
subject  to  a  process  of  garnishment  requiring 
him  to  answer  what  property  or  effects  he  has 
in  his  hands  belonging  to  the  company  of  which 
he  is  an  officer.  His  possession  of  sncfa  proper- 
ty as  an  officer  is  possession  by  the  company. 
If  such  officer  has  been  garnished  as  an  indi- 
vidual, and  he  holds  anything  in  his  hands  as 
an  individual  belonging  to  the  company,  such 
officer,  as  an  individual,  is  subject  to  garnish- 
ment, snd  the  property  which  he  holds  as  an 
individual  may  be  subjected  to  a  debt  against 
the  company. 

3.  When  tbe '  person  who  holds  the  office  of 
secretary  and  treasurer  of  an  incorporated  com- 
pany has  been  garnished,  both  as  an  officer  of 
the  company  and  aa  an  individual,  to  answer 
what  he  is  indebted  to  the  comoony,  or  what 
effects  belonging  to  it  he  has  in  his  hands,  and 
answers  that  as  an  individual  he  owes  tbe  de- 
fendant nothing,  and  has  none  of  its  effects  in 
his  hands,  but  that  as  an  officer  of  said  com- 
pany he  has  in  bis  hands  a  given  sum  of  money 
belonging  to  his  Company,  it  is  error  to  enter  a 
jndgment  against  the  garnishee  for  the  amount 
admitted  to  be  in  his  hands  as  an  officer  of 
such  company. 

(Syllabus  by  th*>  Court.1 

Error  from  city  court  of  Macon;  W.  D. 
Nottingham,  Judge. 

Action  by  J.  B.  Sctiofleld's  Sons  against  the 
Macon  Navigation  Company.  From  tbe  jndg^ 
ment.  the  navigation  company  brings  error. 
Reversed. 

Arthur  L.  Dasher,  for  plaintiff  In  mot. 
Estes  ft  Jones,  for  defendants  in  error. 

PER  CURIAM.   Judgment  reversed. 


BARNES  OrOLB  CD.  T.  SOHOFIBLD. 

(Supreme  Court  of  Georgia.   Aug.  9,  1900.) 

CONTRACT  —  WHAT  CONSTITUTES  —  PROPOSAL 
OF  GUARANTY— NOTICE  OF  ACCEPTANCE. 

1.  An  instrument  in  the  form  of  a  contract 
between  two  parties,  signed  by  one  of  them  and 
by  an  agent  of  the  other,  with  a  clause  reciting 
that  "this  contract  shall  not  be  considered  as 
binding  npon  the  first  party  until  approved  in 
writing  by"  tbe  second  party,  is  only  a  pro- 
posal to  contract,  submitted  by  the  party  of  the 
first  part  to  the  party  of  the  second  part. 

2.  When,  before  approval  of  the  proposed  con- 
tract by  the  latter,  a  third  person,  for  a  valid 
consideration  paid  by  the  party  of  the  first 
part,  enters  in  writing  upon  such  proposal  a 
stipulation  that  he  will  "guaranty  all  sums  ow- 
ing or  which  may  hereafter  be  owing  [by  the 
party  of  the  first  part]  during  the  term  of  this 
contract,"  etc.,  such  indorsement  amounts  only 
to  a  proposal  of  guaranty,  and  does  not  take 
effect  until  the  original  paper  becomes  a  Und- 
ing  contract  between  tiie  parties  of  the  first  and 
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autor  was  entitled  to  notice  of  its  acceptance 
by  the  party  of  tlie  second  part  before  he  wab 
bound  by  the  terms  which  it  set  forth.  Sanders 
f.  Etcherson,  86  Ga.  409;  Clafiin  t.  Briant,  58 
Ga.  414;  Brandt,  Sur.  (S  189-193;  Clark,  Cont. 
p.  29. 

3.*The  record  not  dlscloBios  that  any  proper 
notice  of  acceptance  by  the  party  of  the  sec- 
ond part  was  ^iven  to  tne  guarantor,  there  was 
no  error  in  any  of  the  rnliags  made  by  the 
trial  judge,  nor  in  the  direction  of  a  rerdlct 
In  favor  of  the  guarantor. 

(Syllabus  by  the  Court.) 

Errw  from  cl^  court  of  Max»n;  W.  D. 
Mottlngham,  Judge. 

Action  by  the  Barnes  Cycle  Company 
against  J.  S.  Scbofleld.  Judgment  for  de- 
fendant and  plaintiff  brings  error.  Affirmed. 

John  R.  L.  Smith,  for  plaintiff  in  errur. 
Estes  &  Jones,  for  defendant  in  error. 

PBB  CURIAM.   Judgment  affirmed. 


HILIi  T.  VAN  DUZBB. 
(Supreme  Court  of  Georgia.  Aug.  8,  1000.) 

OBJECTIONS    TO  EVIDENCE— AUTHORITY  OP 
AGENT— WIDOW'S  ALLOWANCE. 

1.  The  points  sought  to  be  made  as  to  alleged 
error  in  admitting  testimony  were  not  propHriy 
presented. 

2.  Mere  agency  to  collect  a  particular  claim 
does  not  authorise  the  agent  to  agree  that  the 

Eroceeils  thereof  shall  be  applied  to  a  debt  due 
y  his  principal. 

3.  Neither  a  widow  nor  her  agent,  whatever 
his  authority,  can  lawfully  apply  the  proceeds 
of  a  year's  support  set  apart  for  the  benefit  of 
herself  and  minor  children  to  the  payment  of  a 
pre-existing  debt  due  by  her  individually,  in  the 
consideration  of  whtcb  the  minors  had  no  inter- 
est 

4.  Applying  the  principles  laid  down  in  the 
two  preceding  notes  to  the  facts  of  the  present 
case,  the  T«^ct  complained  of  was  without 
eridence  to  support  It,  and  ought  to  have  been 
set  aside. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Elbert  county; 
8.  Reese,  Judge. 

Action  between  Flora  Hill  and  I.  0.  Van 
Duzer.  From  the  Judgment,  HIU  brings  er- 
ror. Reversed. 

Z.  B,  Rogers,  for  plaintiff  in  error.  L  0. 
Van  Duzer,  In  pro.  per. 

PBB  CURIAM.  Jn^ment  rerersed. 


SIMS  V.  WALKER. 
(Supreme  Court  of  Georgia.  Aug.  8,  1900.) 

AFFSAL  BOND-SUFETCIBNCT. 
1.  The  meaning  of  the  phrase,  "give  bood  and 
aecurity  to  the  ordinary  for  such  farther  costs 
as  may  accrue  by  reason  of  sach  appeal,"  ap- 
pearing in  Civ.  Code,  i  4466,  Is  that  the  bond 
required  shall  be  deposited  by  the  appellant 
with  the  ordinary.  It  does  not  mean  that  the 
bond  shall  be  nude  payable  to  that  official,  for 


ground  that  the  appeal  bond  was  made  payable, 
not  to  the  ordinary,  but  to  the  appellee.  Sucb 
bond  was  ■  proper  and  lawful  one,  and  needed 
no  amendment 
(SyUabus  by  the  Court) 

Error  tr«n  ■tq>erlw  court;  Uncoln  coumty; 
8.  Reese;  Judge. 

Action  by  Amanda  BSmm  against  Bfary  J. 
Walker,  Judgment  for  defendant  before  the 
ordinary,  and  plaintiff  appeals.  From  a 
Judgment  dismissing  the  appeal,  plalntur 
brings  error.  Reversed. 

W.  D.  Tutt  &  Bon  and  M.  P.  Reese,  for 
plaintiff  In  error.  Tboa.  E.  Watson  and  J. 
H  Strottaer,  tot  defendant  In  error. 

PER  CURIAM.  Judgment  reversed. 


HILSON  T.  KELLET. 
(Supreme  Court  of  Georgia.   Aug.  8,  1900.) 
EXECUTION— AFFIDAVIT  OF  ILLBGAUTT. 
An  affidavit  of  illegality,  which  alleges  that 
the  judgment  upon  which  was  issued  tne  exe- 
cution sought  to  be  arrested  was  rendered  by  a 
justice  of  the  peace  at  a  place  in  bis  dis- 
trict where  the  justice's  court  thereof  had  no 
lawful  authority  to  sit,  is  good  without  alleg- 
ing at  what  particular  place  in  the  district  tif 
court  in  question  ought  to  baTe  held  its  sea 
sions. 

(Syllabus  by  the  Court.) 

Error  from  superior  court,  Glasco^  county; 
S.  Reese,  Judge. 

Action  between  Aaron  Hilson  and  T.  J. 
M.  Kelley.  From  the  Judgment,  Hilson 
brings  error.  Reversed. 

K.  J.  Hawkins,  for  plaintiff  In  error.  B. 
F,  Walker,  for  defendant  In  error. 

PER  CURIAM.  Judgment  reversed. 


BALDWIN  V.  GARRETT  et  aJ. 

(Supreme  Court  of  Georgia.  Aug.  0,  1900.) 

UNDISCLOSED  FRINCIPAI#-AUTHORrrT  OF 
AQBNT. 

1.  It  Is  the  right  of  one  who  deals  with  an 
agent  who  fails  to  disclose  his  principal  to  pn>- 
ceed  directly  against  the  principal,  when  dis- 
covered. Civ.  Code,  f  8024.  This  right  ta  not 
dependent  on  the  diligence  of  the  puintiff  in 
diBcovering  the  fact  of  the  concealed  agency. 

2.  An  agent  to  conduct  a  given  business  for 
his  principal  necessarily  has  authority  to  do 
everything  which  Is  essential  to  the  perform- 
ance of  his  .duties  as  agent  (a}  If  the  agency 
be  to  carry  on  a  mercantile  bnainess.  and  to  do 
this  It  is  necessarr  to  rent  a  house,  the  prin- 
cipal will  be  bound  for  the  rent  thereof,  wheth- 
er he  exprescdy  authorised  the  agent  to  make 
the  contract  of  rent  or  not 

3.  Two  of  the  charges  complained  of  in  the 
present  case  being  in  conflict  with  the  law  ai 
above  stated,  and  the  same  havinc  relation  to 
vital  issues  in  the  case,  there  riioold  be  a  ncT 
trial;  the  record  not  disclosing  that  the  verdict 
complained  of  was  demanded  by  the  evidence. 

(Syllabus  by  the  O)ort) 


KEYS  V.  BBLIi. 
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Error  from  Boperlor  court,  Mxucogee  cotin- 
tj;  W.  B.  Butt,  jDdg& 

Action  betwew  A.  J.  Baldwin  and  Oarrett 
fc  Sons.  Froh  the  Judgment  Baldwin  brings 

irror.  Revenied. 

R.  R.  Marlln  and  Brannon,  Hatcher  & 
Martin,  for  plslDtlff  In  error.  McNeill  & 
jevj,  for  defendaotB  In  enor. 

PEBOUBIAM.  Judgment  reversed. 


REYNOLDS  t.  HOWARD. 
(Snpreme  Court  of  Georgia.   Aug.  9,  1900.1 
ANDLORD— DISTRAINT— COUNTER  AFFIDAVIT. 

1.  Uoder  a  contract  of  rent  whereby  the  ten- 
et agreed  to  pay  to  the  landlord  Bpecified  frac- 
onal  portions  of  the  crops  made  upon  the 
:nted  premlsea.  the  latter,  although  the  former 
irtber  agreed  to  caltivate  the  land  'In  a  good, 
oabandllke  manner,"  and  failed  to  do  so,  waa 
ititled  to  disbrain  for  onlj  the  value  of  aueh 
■actional  portions  of  the  crops  actually  made, 
nd  not  for  such  portions  of  crops  which  mi^bt 
iTC  been  made  if  the  tenant  hao  complied  with 
ia  contract  aa  to  the  manner  of  cultivation. 

2.  The  counter  affidavit  filed  In  the  present 
ise  was  sufficient  in  law,  and  there  waa  no  er- 
tr  Id  overruling  the  demurrer  to  the  same.  It 
>cs  Dot  appear  that  any  error  waa  committed 

aubmitting  to  the  jury  the  issues  made  by 
le  pleadings,  end  the  evidence  wamnted  the 
!rdict. 

(Syllabus      the  Court.) 

Error  from  dty  court  of  Cartexsvllie;  J. 
^  Harris,  Judge. 

Distress  proceedings  by  P.  H.  Reynolds 
gainst  G.  M.  Howard.  Judgment  for  de- 
ndant   Plaintiff  brings  error.  Affirmed. 

Jas.  B.  Confers,  for  plaintiff  in  error.  MIl- 
*r  &  Anderson,  for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed. 


WESTERN  ft  A.  R.  CO.  v.  OALIiAWAT 

et  al. 

;Snpreme  Oourt  of  Georgia.   Aug.  9,  1900.) 

CW  TRIAL-BRIEF  OF  BVIDBNCB— APPBAL- 
DIRECTINQ  VERDICT. 

1.  When  the  time  for  filing  In  vacation  a  brief 
evidence  to  accompany  a  motion  for  a  aew 
al  ts  expressly  limited  by  an  order  of  the 
irt,  and  the  brief  is  not  filed  within  that 
le,  it  is  not  erroneous  to  dismiss  the  motion; 
r  will  this  court  reverse  the  action  of  the 
al  judge  in  refusing  to  accept  aa  a  anfflcient 
:uRe  for  not  duly  filing  a  brief  of  evidence 
•  failure  of  the  circuit  atenograpber,  from  Ul- 
ui  or  any  other  cause,  to  write  out  the  evi- 
ice.  Boatwright  v.  State,  16  S.  E.  101,  91 
.  13;  Eason  v.  Otj  of  Americus.  32  8.  E. 
S.  IOC  Ga.  179. 

S.  While  a  trial  judge  may,  within  the  restric- 
ns  prescribed  by  section  6331  of  the  Qvil 
le,  direct  a  verdict,  this  court  will  In  no 
e  overrule,  as  erroneous,  a  refusal  to  do  so. 
I.  When  a  party  against  whom  a  verdict  has 
•n  rendered,  without  moving  for  a  new  trial, 
•a  oat  a  direct  bill  of  exceptions,  he  must.  In 
er  to  obtain  a  reversal  of  the  Jndgment, 
•vr  not  only  that  error  was  committed,  but 
a  that  the  adverse  verdict  waa  a  neceaaary 
ult  thereof,    (a)  There  was  at  the  trial  of 


the  present  caae  no  error«  If  any  at  all,  (tf  ttw 

nature  above  indicated. 
(Syllabus  by  the  Court.) 

Error  from  superior  conrt  Whltfleld  coun- 
tj;  J.  8.  Candler,  Judge. 

Action  between  the  Western  ft  Atlantic 
Railroad  Company  and  (Callaway,  McCarty  ft 
Gregory.  From  the  judgment,  the  railroad 
company  brings  error.  Affirmed. 

Payne  &  Tye  and  B.  J.  ft  J.  McCamy,  for 
plaintiff  in  error.  Jones  &  Bfartln,  for  de- 
fendants in  error. 

PER  CURIAM.  Judgment  affirmed. 


OHASTAIN  et  al.  v.  PEAK. 
CBupreme  Court  of  Georgia.  Aug.  9,  1900.) 

HARRIED  TTOMAN— VALIDITY  OF  CONTRAOT^ 
DEBT  OF  HUSBAND. 

1.  If  a  married  woman  voluntarily  and  upon 
her  own  responsibility  borrowed  money,  and 
gave  therefor  a  note  and  mortgage,  she  wa's 
bound  by  her  contract,  although  her  object  In 
obtaining  the  loan  was  to  raise  money  for 
the  purpose  of  paying  a  debt  due  by  her  htis- 
band,  and  although  this  fact  was  known  to  the 
lender,  if  the  latter  waa  not  the  creditor  to  be 
thus  paid,  and  had  nothing  to  do  with  any 
arrangement  or  scheme  between  the  husband 
a  nd  wife  looking  to  the  accomplishment  of 
the  result  intended.  Nelms  v.  Kdler,  30  S.  B. 
572,  103  Ga.  745,  and  cases  cited. 

2.  The  charges  complsined  of  in  the  present 
case  were  in  substantial  accord  with  the  law 
aa  above  announced;  and  the  verdict,  upon  suf- 
ficient evidence  to  sustain  It,  settled  adversely 
to  the  nIalntifCa  In  error  all  disputed  Issues  of 
fact. 

(Sylhibus  by  the  Court.) 

Error  from  superior  court,  Murray  cotmty; 
A.  W.  Flte,  Judge. 

Action  by  R.  L  Peak  against  R.  F.  Chae- 
tatn  and  others.  Judgment  for  plaintiff. 

fendants  bring  error.  Affirmed. 

J.  W.  Harris  and  J.  J.  Bates,  for  plalntUCS 
In  error.  R.  J.  ft  J.  McOimy,  tm  defendant 

In  error. 

PER  CURIAM.  Judgment  affirmed. 


KEYS  V.  BELL. 

(Supreme  Oourt  of  Georgia.   Aug.  9,  1900.) 

BRIBP    OF    EVIDENCE  —  INADVERTENT  AP- 
PROVAL-NEW TRIAI*. 

Where  a  trial  pudge  inadvertently  approv- 
ed as  a  brief  of  evidence  a  document  presented 
as  such,  but  which  was  palpably  no  brief  at 
all,  and  aubaeguently  pasaed  an  order  in  effect 
revoking  the  approval  formerly  entered,  and 
In  terms  overruling,  for  want  of  a  lawful  brief 
of  evidence,  the  motion  for  a  new  trial,  In  con- 
nection with  which  such  document  had  been 
filed,  the  judgment  will  not  l>e  disturbed  by  this 
conrt 

(Syllabos  by  the  Court) 

Error  from  superior  court,  Whltfleld  cotm- 
ty; J.  S.  Candler,  Judge. 

Proceedings  by  S.  E.  Bell  to  probate  the 
wlU  of  Elisabeth  A.  BeU.  Mary  U^eys  fll- 
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nnau  w  ±vrrj,  lor  piamuii  m  error,    n.  d. 

St  J.  McCamy,  for  defendant  In  error. 

LEWIS,  J.  This  -VM  a  proceedlnc  tv  8. 
B.  Bell  to  invbate  in  solemn  form  tbe  will  of 
Elizabeth  A.  BelL  To  tbls  andlcatimi  Mn. 
Mary  D.  Keys  filed  her  caveat,  and  objected 
to  the  admission  of  tbe  will  to  record,  alleg- 
ing that  the  Instrument  was  not  the  will  of 
Elizabeth  A.  Bell,  became  she  did  not  execute 
tbe  same  freely  and  voluntarily,  but  was 
moved  thereto  by  the  undue  influence  exert- 
ed over  her  by  her  husband,  S.  E.  Bell.  An- 
other ground  of  caveat  was  that  the  testa- 
trix wad  misled  by  tbe  legatees  mentioned  in 
tbe  will,  and  especially  by  S.  E.  Bell,  who, 
with  Alice  and  Florence  Bell,  led  the  said 
Elisabeth  Bell  to  believe  that  caveatrlx  was 
responsible  for  a  certain  lawsuit  brought 
against  Thomas  Caldwell,  father  of  testatrix, 
when  in  truth  and  In  fact  caveatrlx  had  noth- 
ing to  do  with  the  bringing  of  such  suit,  and, 
farther,  that  testatrix  was  for  many  years  an 
Invalid  and  in  very  feeble  health,  and  was 
thereby  made  more  susceptiMe  to  the  undue 
influence  of  S.  E.,  Alice,  and  Florence  Bell. 
A.fter  the  Introduction  of  the  evidence  on  the 
Issue  formed  on  this  caveat,  tbe  court  direct- 
ed a  verdict  for  the  propounder,  wlilcb  was 
accordingly  rendered,  whereupon  caveatrlx 
moved  (or  a  new  trial  upon  the  general 
grounds  that  the  verdict  warcontrary  to  law 
and  evidence,  and  upon  the  further  ground 
that  the  court  erred  In  directing  a  verdict 
for  the  propounder.  To  the  Judgmoit  of  the 
court  overruling  her  motion  for  a  new  trial, 
the  caveatrlx  excepts. 

The  record  discloses  that  tbe  movant  made 
no  attempt  whatever  to  prepare  a  brief  of 
this  evidence.  On  the  contrary,  it  appears 
that  what  purported  to  be  a  brief  of  the  evi- 
dence was  nothing  but  the  stenographic  re- 
port of  the  testimony  taken  down  by  the 
stenographer  on  the  trial  of  the  case,  and  con- 
sisted of  questions  and  answers  in  the  exact 
language  and  order  in  which  they  were  ask- 
ed and  answered,  and  covers  a  space  in  the 
record  perhaps  10  times  larger  than  was  nec- 
essary. The  Judge  below  approved  this  evi- 
dence when  it  was  presented  to  him,  but 
when  he  passed  upon  the  application  for  a 
new  trial  he  granted  tbe  following  order: 
"The  brief  of  evidence  as  approved  by  me  on 
December  2,  1S99,  was  presented  to  me  and 
apimved  without  any  examination.  Upon 
taking  up  the  motion  to  pass  upon  It.  I  And 
that  no  effort  has  tteen  made  whatever  to 
comply  with  the  rule  of  court  as  to  brleflng 
the  evidence;  and,  there  being  no  compliance 
with  the  rule,  I  re/use  the  motion  for  new 
trial,  and  deny  the  same,  there  being  no  mo- 
tion to  dismiss."  We  think  the  judge  was 
clearly  right  in  granting  this  order.  Indeed, 
the  record,  in  its  present  shape,  even  without 
such  an  action  on  the  part  of  the  judge  be- 
low, could  not  be  considered  by  this  court 


vtter  fallnre  to  i>r^>are  any  brief  of  evidence 
at  all,  the  gromidB  of  error  coold  not  be  cui- 
nidered.  Judgment  affirmed.  All  the  jostices 
concurring. 


ATLANTA  NAT.  BUILDINO  &  LOAN  ASS-N 
V.  JONES  et  aL 

(Supreme  ODort  of  Geor^  Aug.  9^  UOO.) 

AFPnU.— BILL  or  BXCEPTIONS-EXCBPTIONa 
PBNDENTB  LITB— DISMISSAL. 

1.  Where,  during  the  pendency  of  an  eqnlta- 
ble  petition  to  m&rshal  the  assets  of  the  estate 
of  a  decedent,  the  court  passed  an  order  which 
in  effect  adjudicated  that  a  particular  claim 
against  the  estate  held  bj  one  of  the  defend- 
ants, a  corporation,  and  by  it  alleged  to  be  for 
a  stated  amount  and  also  to  be  secured  hj  a 
deed  to  realty,  was  for  a  less  amount,  and  un- 
secured, but  no  final  Judgment  in  the  case  was 
entered,  such  order  waa  not  the  proper  subject- 
matter  of  a  direct  bill  of  exceptions  to  this 
court,  but  of  exceptions  pendente  lite. 

2.  "Hie  bill  of  exception!  now  under  consider- 
ation having  been  prematurely  sued  ont.  the 
writ  of  error  must  be  dismissed;  but  inasmnch 
as  the  record  disdosea  that  the  plaintiff  In  er- 
ror did.  at  the  proper  time,  tender  exceptions 
pendente  lite,  and  that  the  same,  because  of 
the  illness  of  the  presidlns  judge,  were  not  cer- 
tified in  due  time,  leave  is  granted  to  enter  as 
exceptions  pendente  lite  tbe  official  copy  of  the 
present  bill  of  exceptions,  which  tbe  clerk  of 
the  trial  court  retained  in  his  office.  See  Walsh 
▼.  Colquitt,  62  Ga.  3S4,  389;  Bank  t.  Harri- 
son, 68  Ga.  463;  Stanford  v.  Treadwell,  Id. 
827:  Baas  v.  Bass.  73  Oa.  135;  McGowan  t. 
Luf burrow,  7  S.  E.  314,  81  Ga.  35S:  Buford  v. 
Kennedy.  11  S.  E,  561.  85  Ga.  212;  Bacon  v. 
Bank,  31  S.  E.  588.  105  Ga.  700;  Gibwn  v. 
Witkina  (Qa.)  35  8.  B.  S16. 

(Syllabus  by  the  Oourt) 

Error  from  superior  court,  Bartow  conntr; 
A.  W.  Flte,  Judge. 

Petition  of  tbe  Atlanta  National  BuilAlng 
ft  Loan  Association  against  J.  W.  Jones,  ad- 
ministrator, and  others,  to  marshal  assets. 
From  an  order  of  tbe  comrt,  plaintiff  brtnga 
error.  Dismissed. 

Tbos.  W.  Milner  &  Sons,  for  plaintiff  in  er- 
ror. John  W.  Akin,  J.  W.  Harris.  J.  M.  Ne^. 
J.  H.  Wikle,  A.  H.  Foute,  G.  H.  Aubrey.  J.  M. 
Moon,  and  J.  B.  Oonyert,  tor  defendants  to 

error. 

FEB  CURIAM.  Writ  of  error  dismissed, 
with  direction. 


TAYLOR  V.  CANTRKLL. 
(Supreme  Court  of  Georgia.  Aug.  0,  1000.) 

APPEAL— HARMLESS  ERROR. 

1.  Though,  In  the  trial  of  a  claim  case  whidi 
turned  upon  the  question  whether  or  not  a  deed 
from  a  husband  to  his  wife  was  fraadalent.  and 
therefore  void  as  to  creditors,  tbe  court  may 
have  read  to  the  jury  sections  of  the  Ciril  Code 
hearing  upon  the  subject  of  fraud  which  were 
not  applicable  to  the  issues  Involred,  yet  when 
it  affirmatively  appears,  from  the  naturr  of  a 
request  for  further  Instmetioss  preferred  1^ 
the  jury  after  they  had  for  soma  time  dellber* 


when  the  rerdict  was  apparently  right,  and 
folly  supported  by  evideoce.' 

2.  Tlie  above  U  trae  of  the  rerdict  complain- 
ed of  in  the  present  case,  and  the  error  pointed 
oat  in  the  preceding  note  is  the  onlj  one  com- 
mitted at  the  trial.  . 

(Syllabus  by  the  Court) 

Error  from  superior  court  Oordoa  cotmty; 
A.  W.  FIte,  Jodffe. 

Action  between  B.  D.  Taylor  and  F.  A. 
CantrelL  From  the  Judgment,  Taylor  brings 
«rror.  Affirmed. 

W.  H.  Dabaety  and  J.  M.  Meel.  tor  plaintifT 
in  error.  *  R.  J.  ft  J.  McCamy,  for  defendant 

In  error. 

P£K  CURIAM.  Judgment  affirmed 


BUICB  T.  BUIGB. 
(Supreme  Coart  of  Georgia.  Aug.  0,  1000.) 

NEW  TRIAL-CONFLICTING  EVIDENCE— DI9- 
CRETION  or  COURT. 
Hie  evidence  in  the  case  was  conflicting, 
-and  in  no  smse  deminded  the  verdict  whii-h 
was  rendered.  The  trial  jndge  did  not  there- 
fore, in  sustaining  the  certiorari,  abuse  the 
discretion  with  which  he  la  invested;  the  re- 
sult being  the  grant  of  r  first  new  trial.  Rail- 
wny  Co.  V.  Fenneil,  28  S.  E.  437,  100  Gfl.  477; 
Williams  v.  Railroad  Co..  80  8.  E.  260.  103  Ga. 
C75;  Mitchell  v.  BrsBwell.  30  S.  E.  &47,  105 
Ga.  502;  Weiokle  v.  Railroad  Co.,  S3  S.  B.  471, 

107  Ga.  3fl7:  Crapp  v.  Morris,  SSS.fi.  851, 

108  Ga.  m 

(Syllabna  by  the  Court) 

Error  froin  superior  court  Forsyth  coun- 
ty; George  F.  Gober,  Judge. 

Action  between  R.  G.  Bulce  and  Josbtia 
Bulce.  Prom  the  judgment  R.  G.  Buice 
brings  error.  Affirmed. 

H.  P.  Bell,  for  plaintiff  In  error.  H.  L. 
Patterson,  for  defendant  In  error. 

PER  CURIAM.  Judgment  affirmed. 


GLEASOX  V.  TRAYNUAM  et  al. 
(Supreme  Court  of  Georgia.   Aug.  9,  1900.) 

APPEAL— ASSIGNMENTS    OP   ERROR— WIDOW'S 
ALLOWANCB— PRIORITY— MECHANIC'S  LIEN. 

1.  Where  a  case  was  submitted  to  the  pre- 
siding judge  without  the  intervention  of  a 
Jury,  and  a  judgment  in  favor  of  the  plaintiff 
was  rendered,  an  asalgnnient  of  error  in  the 
bill  of  exceptions  upon  this  Judgment  In  the 
following  language  was  sufficiently  specific: 
**To  which  Judgment  the  defendant  excepts,  as- 
signs the  same  as  error,  and  says  tbe  court 
erred  In  finding  any  snm  for  the  plaintiffs,  and 
that  under  the  law  and  facts  nis  jiidgrnent 
should  have  been  Iq  favor  of  tbe  defendant." 

2.  If  a  cause  is  submitted  to  the  presiding 
jndge  to  decide  both  as  to  the  law  and  the 
facts,  a  writ  of  error  will  He  to  his  decision, 
though  no  right  to  except  was  expressly  re- 
serred.    Morrison  v.  Ponder,  45  Ga.  107. 

3.  The  claim  of  the  widow  and  children  for  a 
year's  support,  with  the  exception  made  in  sec- 
tion Mis  of  the  CItU  Oodev  wiU,  as  to  realty, 


the  property  owned  by  him  during  the  term  of 
hia  ownership.  Civ.  Code,  H  3424.  3405:  Oole 
V.  Elfe,  23  Ga.  23&;  Barron  v.  Bumey,  33  Ga. 
2G4:  Rust  v.  Billinnlea,  44  Ga.  S06;  Murphy 
V,  \aughan,  56  Ga.  361. 

4.  It  follows  from  the  foregoing  that  the 
claim  of  the  widow  and  children  for  a  year's 
support  is  superior  to  a  material  man's  Hen 
upon  the  property  of  the  decedent,  which  at- 
tached to  the  property  as  the  result  of  a  con- 
tract made  by  him  in  his  lifetime. 

5.  The  ruling  now  made  does  not  in  any  way 
conflict  with  the  decision  in  Boynton  v.  West- 
brook,  74  Ga.  68.  It  was  simply  ruled  In  that 
case  that  the  lien  of  a  contractor  for  material 
and  work  would  take  precedence  of  a  claim  of 
the  widow  on  account  of  a  debt  due  her  foi 
trust  funds  In  the  hands  of  her  deceased  hus- 
band. The  question  of  the  dignity  of  a  wld- 
ow'a  claim  for  a  year's  support  was  not  in- 
volved in  that  case. 

6.  The  judgment  entered  In  the  present  case, 
not  being  In  accord  with  tbe  principles  above 
announeed,  must  be  reversed. 

(Syllabus  by  the  Court) 

Error  from  superior  court,  Cobb  county; 
George  F.  Gober,  Judge. 

Action  by  Traynham  A  Ray  against  E.  A. 
Gleason.  Judgment  for  plaintiffs.  Defend- 
ant brings  error.  Reversed. 

Clay  &  Blair,  for  plaintiff  In  error.  Lump- 
kin ft  (Colquitt,  for  defendants  In  arrw. 

PER  OURIAM.  Judgment  rereraed. 


OWEN  V.  PALMOUR 
(Supreme  Court  of  Georgia.  Aug.  0,  1000.) 

EVIDENCE  ON  FORMER  TRIAL— ABSENT  WIT- 
NESS—MTO  PPEL-IM  PEACH  M  ENT— 
WEIGHT  OP  EVIDENCE. 

1.  The  trial  judge  did  not  err  in  admitting 
the  evidence  of  an  absent  witness,  taken  on  a 
foi-mer  trial,  and  incorporated  in  a  brief  of  the 

evidence  bad  in  such  trial,  which  had  been 
agreed  to  by  counsel  and  approved  by  the 
court;  it  having  been  shown  that  the  witnesa 
was,  and  had  been  for  some  time,  in  the  ter- 
ritory of  Oklahoma,  and  the  fact  of  his  resi- 
dence in  this  state  not  having  been  satisfactori- 
ly established.  Railway  Co.  v.  Gravitt,  20  S. 
K.  550,  93  Ga:  369,  26  L.  R.  A.  553;  Adair  v. 
Adair,  39  Ga.  75. 

/  2.  A  party  to  a  suit,  who  testified  In  her  own 

behalf  00  the  trial,  end  who  on  a  second  trial 
of  the  same  case  is  offered  as  a  witness,  be- 
comes in  such  second  trial  an  original  witness, 
and  is  not  estopped  from  testifying  contrary 
tn  her  evidence  as  reported  on  the  former  trial. 
The  fact  that  her  evidence  originally  taken 
was  agreed  to  by  counsel  for  each  of  the  par- 
ties, and  approved  by  the  court  does  not  alter 
the  rule. '  The  material  part  of  the  brief  of  the 
evidence  so  filed  and  approved  may  be  intro- 
duced by  way  of  impeachment.  It  is  not.  how- 
ever, admissible  for  this  t>nrpose  unless  the 
foundation  for  the  evidence  is  first  laid  by  ask- 
ing the  witness  if  she  had  not  sworn  to  cei^ 
tain  facts  on  the  former  trial.  Taylor  v.  Mor- 
gan, 61  Ga.  46.  As  a  general  rule,  a  witnesa  is 
not  bound  by  recitals  contained  in  a  brief  of 
evidence  unless  It  be  shown  that  such  brief  had 
been  read  over  and  approved  by  the  witness.. 
Reid  V.  State,  8  S.  E.  431.  81  Ga.  760.  ✓ 
3.  What  part  of  the  evidence  of  a  witnesa 
should  l>e  pvcn  most  weight  Is  for  the  jury  to 
determine,  and  it  Is  error  for  the  trial  judge 


Error  from  city  court  of  H 
Prior,  Judge. 

Action  between  Mary  M 
Palmonr.  From  tbe  judgr 
error.  Reversed. 

Hubert  Estes.  for  plain' 
Dean,  for  defendant  in  e 

PER  CURIAM.  Jnd{ 


BRA^7FLET  et  aL 
(Supreme  Court  of  O' 

WILI^ESTATE  DEVIf 
WOMAN  A3  BSN£ 
RIGHT  I 

1.  Under  a  will  wi 
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defeDdaots,  and  plaintiffs  bring  error.  i 
rersed. 

V.  W.  Stark,  tor  plaintiffs  In  enor.  J.  O. 
TArds  and  A.  P.  Wofford.  for  defendants 

irror. 

EB  CURIAM.   Judgment  revenBed.  ■ 


ITCHELL  T.  GEORGIA  &  A.  BT.  00. 

aprenw  Court  of  Georgia.   Aug.  9,  1900.) 

LEVIN-POSSESSION  BT  AOSNT-FUIADINQ 

— AHENDHENT. 
While,  at  common  law  and  by  statate  la 
itate,  "mere  g^ossessioa  ot  a  chattel 
*  will  give  a  right  of  action  tor  any  in- 
rence  tberewlth/*^  sacb  poBBes^on  must 
I  the  plaintiff's  own  right,  and  not  as  agent 
lother.  (a)  The  above  rale  la  not  contra- 
1  by  section  8038  of  the  Gvil  Code.  The 
:  "agent,"  as  naed  therein,  is  to  be  con- 
d  as  meaning  ao  agent  who  haa  a  proper- 
ther  general  or  special.  In  the  personalty  in 
<osseaBioa. 

&.  petition  bronght,  In  the  name  of  a  per- 
vho  had  not  such  a  possession,  to  recover 
nal  property  taken  from  him,  cannot  be 
npnded  as  to  proceed  In  the  name  of  the 
tiff  for  the  use  of  the  real  owner. 
Ilalms  by  the  Court.) 

Lceable  and  lawful  poaaeasion  of  a  chat- 
ren  if  the  holder  has  no  title  to  the  same. 

faim  a  right  to  ane  in  trover  a  wrongdoer 

haa  deprived  him  of  that  possession. 
s  it  follows  that  where  a  husband  is  the 
ger  of  his  wife's  buainesa,  and  as  such  ia 
e  lawful  possession  of  lumber  belonging 
%  which  without  his  authority  or  consent 
ivrongfully  removed  by  a  railroad  com- 

nn  action  of  trover  in  his  own  name  will 
r  the  recovery  of  the  property. 

Lewis,  J.,  dissenting. 

or  from  superior  court,  Wilcox  county; 
Smith,  Judge. 

Ion  by  T.  I.  Mitchell  against  the  Geor- 
:  Alabama  Railway  Company.  Judg- 
for  defendant  and  plaintlfT  brings  er- 
Affirmed. 

ridge  CnttB  and  Hal  Lawson,  for  plain- 
error.    Charlton,  Mackall  &  Anderson, 
Ziflctaolson,  and  W.  A.  Hawkins,  for  de- 
it  In  error. 

tB,  J.   T.  L  Mitchell,  describing  hlm- 
.  "agent,^  brongbt  an  action  against  the 
a  &  Alabama  Railway  Company  to  re- 
possession of  a  certain  described  lot  of 
•  alleged  to  be  in  the  possession  of  the 
ant.    The  petition  averred  that  the 
Bf  was  the  owner  of  the  prt^rty  sued 
.d  that  he  had  demanded  the  same  of 
Tendant,  who  had  refused  to  deliver  It 
or  pay  him  the  profits  thereof.   At  the 
e  plaintiff  testified  that  he  was  in  pos- 
of  the  property  described  In  the  petl- 
affent  for  his  wife,  and  that  he  had 
er  interest  therein;  that  he  had  the 
loaded  on  one  of  the  cars  of  the  de- 
t.  Intending  to  sell  It  to  one  Glbbs  if  he 
sfa  for  it  as  agreed;  that  Qlbbs  did  not 
tbe  lumber,  and  the  defendant,  before 
to  it|  and  vithont  authority  of  plain- 


tiff, shipped  the  lumber  to  Glbbs;  that  plain- 
tiff made  a  demand  on  the  defendant  for  the 
lumber,  but  It  refused  to  deliver  the  same  tO' 
him.  At  the  conclusion  of  the  evidence  the 
court  granted  a  nonsuit  on  the  ground  that 
the  evidence  showed  the  title  to  the  property 
sued  for  was  In  the  plaintiff's  wife,  and  that 
he  had  no  such  poBsesslon  as  entitled  blm  to 
recover.  The  plaintiff  then  offered  an  amend- 
ment Inserting  In  the  petition  the  name  of  his 
wife  as  usee.  The  court  refused  to  allow  the 
amendment,  and  the  plaintiff  sued  out  a  hilt 
of  exceptions,  complaining  of  this  refusal  and 
of  the  granting  of  a  nonsuit 

1.  The  exception  to  the  granting  of  a  non- 
suit brings  up  for  determination  the  question 
whether  a  person  In  possession  of  a  chattel  as 
agent  for  another,  and  having  no  special  prop- 
erty or  Interest  therein,  can  maintain  against 
a  person  wrongfully  converting  tbe  goods  an 
action  of  trover.  A  proper  solution  of  this 
question  requires  a  somewhat  extended  ex- 
amination into  the  nature  of  some  of.  the  ac- 
tions which  were  at  common  law  employed  in 
cases  of  Injury  to  or  interference  with  tbe  per- 
sonal goods  of  another.  Our  action  of  trover 
Is  purely  statutory.  In  McRain  t.  Smith,  13 
Oa.  816,  Judge  Warner  said  that  It  was  a 
substitute  for  the  old  common-law  action  of 
detinue,  while  in  McBlhannon  v.  Commission 
Co.,  95  Ga.  C70,  22  S.  S.  686,  Mr.  Justice  A^ 
kinson  said  that  It  combined  some  of  the 
characteristics  of  both  of  the  common-law  ac- 
tions of  trover  and  detinue.  We  think  It  peiv 
haps  more  accurate  to  say  that  our  action  of 
trover  may  be  employed  in  any  case  in  whldi 
replevin,  detinue,  or  trover  could  be  used  at 
common  law.  We  shall  therefore  inquire  Into 
the  nature  of  these  three  forms  of  action, 
with  a  view  to  ascertaining  what  persons 
were  anthorized  to  maintain  them. 

Replevin  was  employed  to  recover  goods 
Uhjuatly  taken  and  wrongfully  detained.  It 
was  generally  used  in  cases  of  distress,  when 
the  person  whose  goods  were  seized  gave  se- 
curity and  replevied  the  pn^terty.  In  whlcb 
event  he  was  bound  to  bring  replevin  against 
the  distrainor.  8  Black,  Gtmim.  p.  146  et  seQ. 
It  seems,  however,  that  It  conld  be  brought 
In  any  case  where  the  owner  had  goods 
wrongfully  taken  from  blm  by  another.  1 
Chit  PI.  <iath  Am.  Bd.)  *181;  Stepb.  PL 
beard's  Ed.)  "20.  And  In  many  of  tbe 
states  the  action  of  replevin  Is  by  statute  em- 
ployed to  recover  persraalty  in  any  case  In 
which  possession  is  wrongfully  withheld  from 
the  person  entitled  thereto.  In  this  form  of 
action  at  common  law  the  goods  themselves 
could  be  recovered,  with  damages  for  their 
wrongful  detention.  Tbe  action  of  detinue 
was  used  to  recover  goods  wrongfully  de- 
tained, though  lawfully  taken.  In  order  to 
maintain  this  form  of  action.  It  must  have 
appeared  (1)  that  the  defendant  came  law- 
fully into  possession;  (2)  "that  fhf  plaintiff 
have  a  property";  (3)  that  the  goods  were 
of  some  value;  and  <4)  that  they  were  ca- 
pable of  identification.  In  this  action  the 
Idalntiff  recovered  the  goods  themselves,  If 
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tenUon.  8  m.  Comm.  p.  161.  The  commoa- 
law  action  of  trover  and  conversion  lay  to 
recover  damages  equal  to  the  value  of  the 
goods  wrongfully  withheld,  but  not  the  goods 
themselves.  The  gist  of  this  action  was  the 
unlawful  conversion.  Id.  p.  152.  Under  our 
-action  of  trover  the  plalntlft  may  elect 
whether  he  will  take  a  verdict  for  the  t^p- 
erty  or  Its  value,  or  for  damages  alone,  or 
for  the  property  alone  and  Its  hire.  If  any. 
<;iv.  Code,  S  5335.  It  Is  welt  settled  that  to 
support  any  one  of  the  three  common-law 
-actions,  the  plaintiff  must  have  bad  either  a 
general  or  special  property  In  the  goods  selz- 
■«d.  "To  8iq>port  replevin,  the  plaintiff  must, 
■at  the  time  of  the  caption,  have  had  either 
the  general  property  in  the  goods  taken,  or  a 
special  property  therein."  1  Chit  PI.  aeth 
Am.  Ed.)  p.  239.  •183.  "It  Is  a  general  rule 
that  the  plaintiff  must  have  the  property  of 
the  goods  In  him  at  the  time  of  the  taking." 
Co.  Litt.  145b.  See,  also,  Manufacturing  Co. 
V.  Wlggin,  14  N.  H.  441,  40  Am.  Dec.  198; 
Beckwith  v.  Phllleo,  15  Wis.  223;  Pattison 
V.  Adams,  7  HlU.  126,  42  Am.  Dec.  59;  Wal- 
pole  V.  Smith,  4  Blackf.  304.  To  maintain 
the  action  of  detinue.  It  must  appear  "that 
the  plaintiff  have  a  property."  8  Bl.  Comm. 
p.  152.  "It  seems  to  be  a  general  rule  that 
the  plaintiff  must  have  a  general  or  special 
property  In  the  goods  at  the  time  the  action 
was  commenced,  In  order  to  maintain  det- 
inue." 1  Chit  PI.  (16th  Am.  Ed.)  •137. 
^ee,  also,  6  Enc.  PI.  &  Prac.  645  et  seg.  In 
reference  to  the  common-law  action  of  tro- 
ver. Mr.  Chitty  says  that  In  order  to  support 
the  action  the  plaintiff  must  at  the  time  of 
the  conversion  "have  had  a  complete  prop- 
erty, either  general  or  special,  lo  the  chattel, 
and  also  the  actual  possession,  or  the  right 
to  the  Immediate  possession,  of  It"  1  Chit. 
PI.  (lOth  Am.  Ed.)  •167.  And  on  the  next 
page  he  says,  "Without  an  absolute  or  spe- 
-clal  property,  this  action  cannot  be  main- 
tained." See,  also,  26  Am.  &  Eng.  Enc. 
Law  (1st  Ed.)  744.  In  this  state  the  general 
rule  is  that  in  order  to  maintain  trover  the 
plaintiff  must  show  title  In  himself.  Gil- 
more  v.  Watson,  23  Ga.  63;  Jaques  v,  Stew- 
art, 81  Ga.  81,  6  S.  E.  815;  Palmour  v.  Fer- 
tilizer Co.,  97  Ga.  244,  22  9.  E.  931.  While  a 
property  in  the  goods,  either  general  or  spe- 
-cial,  must  appear,  to  authorize  any  one  of  the 
three  forms  of  action,  "in  an  action  of  re- 
plevin against  a  wrongdoer  prior  possession 
is  alone  sufficient  to  enable  the  plaintiff  to 
recover."  Shinn,  Repl.  S  200.  See,  also,  18 
Enc.  PI.  &  Prac.  505;  Cobbey,  Eepl.  {  423. 
The  same  is  true  of  trover.  In  discussing 
what  Is  meant  by  having  a  special  property 
In  a  chattel,  Mr.  Cbltty  says,  "It  is  a  gen- 
eral rule  that  the  bare  possession  of  goods, 
without  a&y  strict  legal  title,  confers  a  right 
of  action  against  a  mere  wrongdoer,  having 
no  right  and  not  clothed  with  any  authority 
from  the  real  owner."  1  Chit  PL  (16th  Am. 


possessor  In  the  thing  may  be,  is  anmdent 
to  enable  trover  to  be  maintained,  as  against 

all  the  world  except  the  rightful  owner,  for 
a  conversion  committed  In  respect  to  it" 
26  Am.  &  Eng.  Enc.  Law,  748.  See,  also. 
Broom,  Comm.  (9th  Ed.,  by  Arch.  &  C.)  p 
912;  1  Smith,  Lead.  Cas.  p.  632.  Tbls  prin- 
ciple Is  well  settled,  and  has  l>een  incorporat- 
ed in  our  Code  in  the  following  langnage: 
"Mere  possession  of  a  chattel.  If  withont  ti- 
tle, or  wrongfully,  will  give  a  right  of  action 
for  any  Interference  therewith,  except  as 
against  the  true  owner  or  the  person  wrong- 
fully deprived  of  possession."  C3t.  Code,  i 
3886.  This  section,  as  stated.  Is  but  a  codi- 
fication of  the  common  law,  and  the  princi- 
ple Intended  to  be  annonnced  therein  is  the 
same  as  that  above  quoted  from  Cbltty  and 
the  Encyclopaedia.  As  this  case  tuma,  to  a 
large  extent,  on  the  construction  of  this  sec- 
tion. It  is  necessary  to  ascertain  the  mean- 
ing of  the  words  "mere  possession,"  as  used 
therein.  As  a  general  rule,  aa  Is  laid  down 
in  the  decisions  from  this  court  dted  above, 
a  plaintiff,  in  order  to  recover  in  trover, 
must  show  title  in  himself.  Possession  is 
presumptive  evidence  of  title,  and  becomes 
conclusive  evidence  against  a  mere  wrong- 
doer; he  not  being  allowed  to  set  up  the  Jus 
tertli.  Dicey,  Parties,  marg.  p.  S56.  citing 
Jeffries  V.  Railway  Co.,  25  Law  J.  Q.  .B.  109. 
110.  in  which  the  judgment  was  rendered  by 
Lord  Campbell,  who,  in  his  opinion,  uses  this 
language:  "The  law  Is  that  if  a  person  Is 
peaceably  and  quietly  in  possession  of  a 
chattel  as  his  own  property,  a  person  who 
takes  it  from  him,  having  no  good  title,  la  a 
wrongdoer;  and  such  person  cannot  defend 
himself  by  showing  that  the  chattel  Is  not 
the  property  of  the  plaintiff,  hut  the  prop- 
erty of  a  third  jwrson." 

Whatever  language  of  Lord  Campbell  there 
is  in  the  opinion  In  that  case  which  seems  to 
support  the  proposition  that  an  agoit  who  Is 
In  possession  can  maintain  an  action  In  bis 
own  name  must  be  qualified  by  the  language 
above  quoted,  in  which  the  learned  chief 
justice  states  that  the  case  with  which  he  Is 
dealing  Is  one  where  the  plaintiff  was  in  pos- 
session of  the  chattel  "aa  bis  own  property." 
An  examination  of  the  authorities  has  satis- 
fled  us  that  the  possession  referred  to  is  a 
possession  In  the  possessor's  own  right  or 
under  a  claim  of  property,  either  goieral  or 
special.  Even  In  the  case  of  a  thief,  who,  ac- 
cording to  many  authorities,  can  mainisia 
trover,  or  a  finder  or  a  bailee,  the  possession 
which  the  plaintiff  claims  is  for  himself  and 
in  his  own  right  It  cannot  be  a  possession 
simply  aa  the  agent  or  servant  of  anoth^, 
who  has  no  interest  In  the  property  itself. 
The  action  of  replevin  "cannot  be  maintained 
by  one  whose  right  of  possession  1b  for  an- 
other.—as,  for  example,  an  agent  or  servant 
The  plaintiff  must  be  entitled  to  possession  is 
his  own  right"   Shinn.  RepL  1 8&   "A.  mm 
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bailor."  2  ureeni.  ist.  (lotb  i^a.)  g  5Ui.  "A 
mere  serrant  wbo  li&a  possessioo  at  the  will 
of  the  owner  has  not  Buch  a  right  of  posses- 
sion as  will  sustain  the  action."  Cobbey, 
RepL  p.  234,  I  423.  Mr.  Cfaltty  states  that 
the  rule  that  a  mere  servant  cannot  maintain 
trover  Is  an  exception  to  the  general  rale 
that  bare  possession  will  authorize  it  1 
Chit  PI.  (16th  Am.  Ed.)  'ITO.  "The  posses- 
sion by  a  mere  servant  of  bis  master's  goods 
Is  ordinarily  deemed  to  be  so  far  the  pos- 
session of  the  master  as  to  give  the  servant 
DO  right  of  action  against  one  wbo  disturbs 
that  possession."  Mechem,  Ag.  fi  765.  The 
case  of  Lockhart  v.  Railroad  Co.,  73  6a.  472. 
seems  to  be  almost  decisive  of  this  question. 
In  that  case  the  plaintiff  brought  suit  against 
the  defendant  for  "damages  to  personal 
property,"  the  subject-matter  of  the  suit  be- 
ing an  oil  painting  of  a  landscape.  On  the 
trial  It  appeared  from  the  testimony  for  the 
plaintiff  that  tne  picture  belonged  to  her 
1)rother,  wbo  had  given  it  to  her  to  Iceep  until 
be  called  for  It  and,  If  he  never  did  so,  It 
was  to  be  her  property.  It  was  held  that  as 
the  plaintiff  had  no  property,  either  general 
or  special,  in  the  picture,  bnt  was  a  mere 
borrower,  she  could  not  maintain  the  action. 
The  plaintiff  was  in  possession  of  the  picture, 
but  her  possession  was  in  the  right  of  an- 
otber,  and  no  presumption  of  ownership  arises 
from  such  a  possession.  The  principle  that, 
when  possession  Is  shown,  a  mere  wrong- 
doer could  not  set  up  the  jus  tertil,  as  the 
presumption  arising  from  such  possession 
would  he  conclusive  against  him,  was  rec- 
ognised In  the  decision,  but  It  was  ruled  that 
that  principle  has  no  application  to  a  case  In 
vbich  the  plaintiff  shows  that  he  is  not  en- 
titled to  possession  In  his  own  right.  In  the 
case  of  Philips  v.  Robinson,  4  Blng.  106.  the 
declaration  alleged  that  the  plaintiff  delivered 
to  the  defendant  certain  deeds  belonging  to 
the  plaintiff.  The  defendant  pleaded  that 
the  plaintiff  was  not  lawfully  possessed  of 
the  deeds  fw  of  his  own  property,  aud  that 
they  were  not  the  property  of  the  plaintiff. 
At  the  trial  It  was  proved  that  the  deeds  In 
question  were  the  title  deeds  to  an  estate  be- 
longing to  the  plalntltTs  wife,  and  that  the 
plaintiff  or  his  agent  had  delivered  them  to 
the  defendant  It  was  held  that  the  plaintiff 
could  not  maintain  detinue  for  the  deeds  or 
tbelr  value.  Park,  J.,  said:  "In  order  to 
support  an  action  of  detlaue,  the  plaintiff 
must  have  a  general  or  special  property  In 
what  he  seetoi  to  recover."  Bnrrough.  J.,  re- 
marked: "At  the  time  of  the  action  the 
plaintiff  had  no  Interest  In  these  deeds;  they 
were  of  no  vflhie  to  blm;  and  therefore  the 
nonsuit  was  right"  See.  also.  Sotomons  v. 
Bank,  7  East  u<ew  Ed.)  78;  De  La  Cbau- 
mette  T.  Same.  8  Barn.  &  C  208.  In  the 
case  of  WlUiamB  v.  MUlIngton,  1  H.  Bl.  81, 
It  was  held  that  an  auctioneer  could  main- 
tain against  a  buyer  an  action  for  goods  sold 


an  interest,  wnicn  was  a  uen  lor  the  cnarges- 
of  the  sale,  the  commission,  and  the  auction, 
duty,  which  he  was  bound  to  pay.  In  Lud- 
den  V.  Leavitt  9  Mass.  104.  it  was  heldt 
"Where  a  ^erlfl,  having  attached  personal 
chattels  on  an  original  writ  dellyers  them  to- 
a  third  person  for  safe-keeping,  such  peri^on 
Is  the  mere  servant  of  the  sheriff,  and  has  no- 
legal  interest  in  the  chattels.  He  cannot- 
therefore,  maintain  trover  for  them."  la 
Scott  V.  Elliott  61  N.  0.  t04,  it  was  held: 
"Possession  oi  a  chattel  by  one  who  hold& 
for  himself,  in  respect  to  either  a  general  or 
a  special  property,  will  support  replevin  or 
trover.  Slich  possession  for  another  will  not 
support  an  action."  In  Harris  v.  Smith,  3- 
Serg.  &  B.  20,  It  was  held:  "A  mere  serv- 
ant wbo  has  the  care  of  goods  cannot  maln> 
tain  replevin,  bnt  If  they  are  delivered  to  him. 
by  the  master,  as  bailee,  be  mAy."  In  Clark 
V.  Skinner,  20  Johns.  405,  It  was  held  that 
the  owner  of  goods  can  maintain  replevin 
against  a  sheriff  or  other  officer  who  takea 
them  from  the  custody  of  a  servant  or  agent 
of  the  owner  by  virtue  of  an  execution  against 
such  servant  or  agent;  "the  actual  posses- 
sion of  the  property  In  such  case  being  con- 
sidered as  remaining  In  the  owner,  and  not 
In  the  defendant  in  the  execution."  In  Dil- 
lenback  v.  Jerome,  7  Oow.  294,  It  was  beldr 
"One  who  receipts  property  levied  upon  by 
a  constable  or  sheriff  by  virtue  of  an  execu- 
tion, and  engages  to  deliver  to  the  officer, 
has  neither  a  general  nor  special  property. 
He  Is  the  mere  servant  or  agent  of  the  offi- 
cer, and  cannot  maintain  trover  In  his  own 
name,  though  the  property  be  taken  and  con- 
verted by  a  s^anger."  See,  also,  the  follow- 
ing cases:  Thorp  v.  Burling,  11  Johns.  286^ 
Stephenson  v.  Little,  10  Mich.  433;  White  v. 
Dollirer,  113  Mass.  400;  Donahoe  v.  McDon- 
ald, 92  Ky.  123,  17  S.  W.  195;  LInscott  v. 
Trask,  35  Me.  150;  TuthlU  v.  Wheeler,  9 
Barb.  362;  Waterman  v.  Robinson,  S  Mass. 
303;  Brownell  v.  Manchester,  1  Pick.  232; 
Rosentreter  v.  Brady.  63  Mo.  App.  808;  Ba- 
ker V.  Campbell.  32  Mo.  App.  620;  Rockwell 
V.  Saunders,  19  i>arb.  473;  Faulkner  t. 
Brown,  13  Wend.  64^  These  authorities- 
abundantly  settle  the  proposition  that  a  mere 
agent  or  servant  having  no  special  property 
therein,  cannot,  on  bare  possession  alone, 
maintain  an  action  to  recover  the  goods  from 
a  person  wrongfully  In  possession  thereof; 
and  this  for  the  reason  that  his  possession  Is 
^t  of  his  principal.  The  rule  that  a  person 
wrongfully  In  possession  of  goods  taken  from 
another  cannot  set  up  title  In  a  third  person, 
or  dispute  the  plaintiff's  title.  Is  perfectly  con- 
sistent with  the  principle  above  announced. 
As  stated  above,  a  general  or  a  special  prop- 
erty In  the  personalty  is  essential  to  maintain 
trover;  but,  as  against  a  wrongdoer,  pos- 
session will  be  held  to  be  conchulve  evi- 
dence of  such  a  property.  But  certainly  a 
defendant,  though  a  wronjrdoer,  will  be  per^ 


In  that  of  another.  As  the  plalntfit'a  right  of 
recovery  rested  In  the  present  case  upon 
bare  possession,  and  as  the  evidence  Intro- 
duced  In  his  behalf  shows  that  such  posses- 
sion was  In  the  right  of  bis  wife,  and  not  In 
his  own  right,  and  that  he  had  no  Interest 
whatever  in  the  property,  the  presumption  of 
ownership  afislng  from  possession  was  re- 
butted; and,  under  the  authorities  above  re- 
ferred to,  he  was  not  entitled  to  recover. 

It  Is  said,  howerer,  that  section  303S  of 
the  Civil  Code  changes  the  rule  recognized 
by  the  decialons  and  authorities  above  refer- 
red to.  That  section  Is  as  foHows:  "An 
agent  having  possession,  actual  or  construct- 
ive, of  the  property  of  bis  principal,  has  a 
right  of  action  for  any  Interference  with  that 
possession  by  third  persons."  If  this  section 
be  constrne^  literally.  Its  language  Is  sudi 
08  to  suKKirt  the  position  that  the  possea- 
slon  of  an  agent  la  auffldent  to  sustain  an 
action  In  bis  own  name  against  one  who 
wrongfully  interferes  with  such  possession. 
The  rule  on  this  subject  as  it  existed  at 
common  law  Is  thus  stated  In  1  Am.  ft  Eng. 
Enc.  Law  (?d  Ed.)  1166:  "An  agent  who  Is 
In  possession  of  or  entitled  to  the  possession 
of  property  belonging  to  his  principal  by 
virtue  of  the  agency,  and  having  a  special 
or  general  property  therein,  has  a  right  ot 
action  against  a  third  person  who  unlawfully 
InJnres  or  converts  such  proper^.**  The  mle 
is  stated  In  snbstantlally  the  same  language 
in  Hecbem.  Ag.  |  765.  The  provisions  of 
section  3088  of  the  Civil  Code  appear  for  the 
first  time  Id  the  statute  law  of  this  state  In 
the  Code  of  1863.  The  section  as  It  appears 
in  that  Code  has  been  embodied  in  every 
Code  since  adopted,  and  now  appears  In  the 
Civil  Code  In  Identically  the  same  language. 
If  this  section  be  so  construed  as  to  author- 
ize an  agent  to  maintain  an  action  In  his 
own  name  on  a  possession  which  Is  foimd- 
ed  on  nothing  more  than  a  right  of  property 
in  his  principal,  the  effect  of  the  section 
was  to  make  a  radical  change  In  the  law  as 
It  existed  at  the  time  of  the  adoption  of  the 
Code  of  1863.  The  authorities  above  cited 
demonstrate  clearly  that  there  can  be  no 
escape  from  this  proposition.  Was  It  the 
Intention  of  the  codiflers  In  framing  this  sec- 
tion, and  of  the  legislature  in  adopting  It 
to  change  the  law  existing  at  the  time  the 
Code  was  adopted,  or  was  it  intended  mere- 
ly as  declaratory  of  the  law  as  It  then  stood? 
The  codiflers  were  not  authorized  to  make 
new  law,  but  "to  prepare  for  the  people  of 
Georgia  a  Code,  which  should,  as  near  as 
practicahle,  embrace  in  a  condensed  form  the 
laws  of  Georgia,  whether  derived  from  the 
common  law,  the  constitutions,  the  statutes 
of  the  state,  the  decisions  of  the  supreme 
court,  or  the  statutes  of  England,  of  force 
in  this  state."  See  the  preface  to  the  Code 
of  1863.   In  Shumate  t.  WlUlams.  34  Oa. 


ute,  which  the  codT&ers  found  already  estab- 
lished." In  Bank  v.  Heard,  37  Ga.  401.  412. 
Judge  Harris  uses  this  language:  "It  shooU 
he  kept  In  mind  that  the  codiflers  were  com- 
missioned to  embody  the  principles  of  the 
common  law  in  force  in  Georgia.  Tbey  had 
no  authority  to  originate  new  matt^  for  j 
legislative  sanctiui.  It.  therefore.  Is  Incum- 
bent on  those  who  assert  that  tb^  went  be- 
yond their  commission  *  *  *  to  prove 
it."  In  Phlltlps  V.  Solomon.  42  6a.  192,  195. 
Judge  McCay  said:  "It  must  be  remembered 
that  the  object  of  the  codification,  wu  not  to 
make  laws,  but  to  codify  or  dedare  those  al- 
ready in  existence.  Act  Dea  9,  1S5SL  It  b 
true  that  in  some  Instances  the  Code  has 
changed  tbe  law,  though  these  changes  are 
less  frequent  than  la  supposed.  But  In  the 
main  It  cannot  be  doubted  that  the  Oode  Is 
to  be  looked  at  as  what  it  purports  to  be,— 
a  codification  of  our  laws  as  tb^  niated  at 
the  tlme,-4nd  Its  provisions  are  not  to  be 
considered  as  changing  the  law  nnlen  the 
intent  to  change  be  dear."  In  Gardner  v. 
Moore,  61  Ga.  360,  the  same  jndge  r«narfe- 
ed:  "The  Code  is  not  to  be  constmed  as 
changing  the  old  law  unless  the  diange  br 
very  apparent,  and  it  would  be  spedally  dan 
geroos  to  take  tbe  definltiuis  of  the  Code  as 
absolutely  accurate,  and  as  exdnding  the 
common-law  definitions,  unless  It  be  plalnlr 
manifest  that  the  intent  was  to  make  an  ex- 
chislve  and  Indusive  definition."  Tbe  laa- 
guage  of  Judge  McCay  In  42  Ga.,  supra,  was 
quoted  approvingly  by  Ur.  Justice  Hall  lo 
City  of  Atlanta  t.  Gate  City  Gaslight  Co.. 
71  Ga.  119,  120,  who  took  occasion  to  add 
that:  "Many  similar  views  may  be  founl 
scattered  through  our  Reports  and  the  Re- 
ports of  other  states,  but  these  are  deemod 
sufficient  We  are  well  satisfied  that  In  thU 
instance  no  change  of  the  provision  in  ques- 
tion was  intended,  or  was  In  fact  made." 
In  that  case  the  court  was  dealing  with  a 
section  of  the  Code  which  apparently  chan- 
ged the  existing  law.  In  Glllls  v.  Glllis.  ^ 
Ga.  1.  10.  23  S.  E  107,  110,  30  U  R.  A.  145. 
146,  Mr.  Justice  Lumpkin,  In  dealing  with  a 
section  of  the  Code  which  it  was  clalnaed  al- 
tered the  existing  law  with  reference  to  wit- 
nesses attesting  wills  by  their  marks,  used 
this  language:  "There  is  no  act  of  our  le^ 
Inture  or  decision  of  our  supreme  court,  be- 
fore the  adoption  of  our  Code,  that  ever  chan- 
ged or  attempted  to  change  the  old  law  as  to 
witnesses  attesting  wills  their  marks: 
and  there  Is  at  least  one  case  decided  by  thb 
court,  before  the  Code  went  Into  effect  wblcb 
Is  in  harmony  with  and  upholds  that  law. 
See  Horton  v.  Johnson,  18  Ga.  307.  How. 
then,  can  It  be  said  that  tbe  compilers  of  our 
Code  Intended  to  Incorporate  Into  it  any  oth- 
er than  the  prevailing  rule  of  law?  It  is  not 
to  be  presumed  that  they,  learned  in  the 
law,  would,  except  in  rare  instances,  them- 
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'es  make  a  role  of  law,  when  they  were 
f  empowered  to  codify  existing  laws  of 
;e  In  tills  state."  In  Lamar  t.  McLaren, 
Ga.  501,  588,  34  S.  E.  116,  119,  Mr.  Jos- 
Flsh  uses  this  language:  "The  rule  Is 
t,  unless  the  contrary  manifestly  appears 
n  the  words  employed,  the  language  of  a 
e  section  should  be  understood  as  Intend- 
to  state  the  existing  law,  and  not  to 
nge  it."  The  court  was  dealing  with  a 
Ion  of  the  Code  in  that  case  which.  If 
iti'iied  literally,  clearly  changed  the  ex- 
ig  law.  In  Rome  Grocery  Co.  v.  Green- 
li  Ins.  Co.  (Ga.)  36  S.  G.  63,  Mr.  Justice 
^is.  in  dealing  with  a  section  which,  ac- 
ting to  its  literal  terms,  changed  the  ex- 
ig  law,  says:  "The  object  of  the  codlflers 
■omplling  tbe  first  Code  was  to  embody, 
only  the  statute  law,  but  the  common 
of  force  In  this  state.  As  there  was  no 
rt  to  codify- any  statute  upon  that  buI>- 
by  the  codlflers,  we  think  it  clearly  prop- 
In  determining  the  meaning  of  this  sec- 
,  to  ascertain  what  was  the  general  law 
orce  in  this  country  at  the  time  of  the 
itlon  of  the  Code."  The  mllng  in  that 
followed  what  was  the  law  existing  at 
time  of  tbe  adoption  of  the  Code,  and  not 
t  the  terms  of  the  section,  literally  con- 
ed, would  have  required.  The  rule  on 
subject  under  Investigation  In  the  pres- 
cnse  being  well  setUed  when  tbe  Code 
ndopted,  and  there  being  no  sufflcient 
on  suggested  why  gaeh  rnle  should  not 
i  been  allowed  to  remain  nnchanged.  and 
3t  being  "clear"  that  there  was  an  "In- 
to change  the  law  on  the  aubject"  the 
:on  of  the  Civil  Code  now  tinder  consld- 
!on  shonid  be  construed  as  a  mere  codl- 
loD  of  tbe  existing  law;  and  therefore 
tvord  "agent."  as  used  therein,  should  be 
to  mean  an  agent  who  has  a  special 
erty  or  Interest  In  the  chattel.  Without 
an  Interest,  his  possession  Is  the  actual 
esslott  of  his  principal,  as  was  held  In 
-er  T.  Brogden,  67  Ga.  24.  Tbe  word 
nt,"  appearing  after  the  plaintiff's  name 
he  petition,  Is  merely  "descrlptlo  per- 
i,"  and  Is  to  be  treated  as  surplusage; 
hence  the  action  la  to  be  regarded  as 
brought  In  the  name  of  the  plaintiff,  as 
person  entitled  to  recover  In  bta  own 
r.  Civ.  Code,  {  2998;  Owsley  v.  Wool- 
E?r.  14  Oa.  124;  McDnffle  v.  Irvine,  91 
74S,  17  S.  E.  1028;  Ice  Co.  v.  Bluthen- 
101  Ga.  642,  28  B.  B.  1003;  Lester  v. 
itosb.  101  Ga.  676,  29  8.  R  7.  So  treat- 
it,  the  action  was  not  maintainable,  and 
i  was  no  error  In  awarding  a  nonsuit. 
When  the  plaintiff  relies  on  title  to  re- 
r  possession  of  personal  property  wrong- 
withheld  from  him,  he  must  show  a  le- 
i  tie.  A  mere  equitable  title  will  not  suf- 
When,  therefore,  it  appears  that  the  le- 
Igbt  of  action  Is  not  In  the  plaintiff,  he  has 
igbt  of  action  at  all.— either  In  his  own 
3  or  In  that  of  another.  He  cannot  sue 
;he  use  of  the  person  who  has  the  legal 
t  of  action,  but  tbe  action  should  be 


brought  In  the  name  of  the  real  plaintiff. 
See  Railroad  Co.  v.  Bedell,  88  Ga.  &91  (Syl.. 
point  8)  15  B.  E.  676;  Cunningham  v.  El- 
liott, 92  Ga.  159,  18  S.  B.  365.  "It  is  well 
settled  that  an  action  of  replevin  cannot  be 
brought  In  the  name  of  one  person  for  the  use 
of  another;  for  the  action  involves  nothing 
bnt  legal  rights,  and,  if  equities  are  to  be 
settled,  another  form  of  action  must  be  re- 
sorted to.  White  the  name  of  tbe  usee  might 
be  treated  as  surplusage,  a  recovery  can  only 
be  had  where  It  Is  shown  that  the  plaintiff  Is 
entitled  to  recover.  The  usee's  title  cannot 
be  considered  In  the  action,  and  If  the 
plaintiff  have  no  title  the  action  must  fall." 
Cobbey  Bepl.  S  425.  See,  also,  18  Enc.  PI. 
&  Prac.  607;  Moore  v.  Watson  (R.  I.)  40  AtL 
S45;  Myer  v.  Warner  (Miss.)  1  South.  837; 
20  Am.  &  Eng.  Enc.  Law,  1056,  1057.  What 
Is  said  aI>ove  applies  also  to  the  action  of 
trover.  26  Am.  &  Eng.  Enc.  Law  (1st  Ed.) 
744.  There  was  no  error  in  rejecting  the 
amendment  Judgment  affirmed.  All  the 
Justices  concurrinK,  except  Lewta,  J.,  who  dle- 
sents, 

LEWIS,  J.  (dissenting).  It  Is  Inferable 
from  tbe  testimony  In  this  case  that,  prior 
to  the  conversion  of  the  property  In  dispate 
by  the  defendant,  the  transactions  the  hua* 
band  bad  with  the  railway  company  were  in 
his  hidlvldnal  name.  It  Is  true,  he  stated 
that  the  real  title  to  the  property  was  in  his 
wife;  that  he  was  manager  of  his  wife's  buB- 
Iness,  and  the  property  was  actually  In  his 
peaceable  and  lawful  possesston.  I  thUik  it 
quite  evident  that  tbe  nonsuit  iras  granted 
In  tbe  present  case  upon  tbe  ground  that  tbe 
evidence  showed  that  the  title  to  the  proper- 
ty was  not  in  Uie  plaintiff,  but  fals  wife. 
The  entire  argnment  of  counsel  for  defend- 
ant in  error,  In  endeavoring  to  uphcM  the 
judgmmt  of  tbe  court  below  granting  the  non- 
suit. Is  based  purely  upon  this  idea.  While 
the  plaintiff  teslUed  that  the  lumber  belong- 
ed to  his  wife,  and  that  It  was  cat  on  her 
land,  and  sawed  with  her  engine  and  mill, 
yet  he  further  testified,  positively  and  with- 
out contradiction:  "I  had  an  interest  In  It, 
by  reason  of  acting  as  agent  for  her  and 
having  chatge  of  her  boslness."  There  is  no 
donbt  but  that  at  common  law  an  action  of 
trover  is  maintainable  in  favor  of  any  one 
having  possession  of  property  against  any 
wrongdoer  who  deprives  him  of  such  posses- 
sion, and  this  peaceable  possession  on  the 
part  of  the  philntlff,  without  further  proof  of 
title,  is  amply  sufficient  to  maintain  the  ac- 
tion. In  Dicey,  Parties  (2d  Am.  Ed.)  p. 
376,  It  is  declared:  "A  person  who  has  the 
actual  possession  of  goods  has  a  right  to  re^- 
sess  them  against  any  one  who  cannot  show 
a  better  title,  or.  what  is  the  same  thing, 
who  cannot  show  that  In  Interfering  with  pos- 
session of  the  goods  he  Is  acting  under  the 
Hiithoiity  of  some  one  who  has  a  better  title 
than  tbe  possessor."  In  tbe  case  of  Jeffries 
V.  Railway  Co..  25  Law  J.  Q.  B.  109,  110, 
Lord  Campbell,  a  J.,  enters  Into  a  dlscns- 
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Id  posaession  of  a  cbattel  as  his  own  property, 
that  a  person  who  takes  It  from  him,  having 
no  good  title.  Is  a  wrongdoer,  and  that  snch 
person  cannot  defend  himself  b;  showing  that 
the  chattel  Is  not  the  property  of  the  plain- 
tiff, but  the  prc^rty  of  a  third  person. 
*  *  *  It  Is  of  the  greatest  Importance  that 
a  man  shall  not,  having  no  good  title  of  his 
own  to  the  property,  he  allowed  to  seize  It, 
and  thereby  probably  bring  about  a  breach 
of  the  peace,  and  occasion  great  mischief  and 
confusion.  *  *  *  It  is  allowed  that,  If  an 
action  of  trespass  Is  brought  by  the  party 
in  possession,  the  defendant  cannot  set  np  the 
Jus  tertil,  he  having  no  right  in  himself.  I 
think  there  Is  no  difference  whatever,  for 
this  purpose,  between  an  action  of  trespass 
and  an  action  of  trover.  In  both  cases  the 
plaintiff  rests  on  his  possession  of  the  proper- 
ty, and  the  question  Is  whether  the  person 
who  has  no  title  whatever  of  bis  own  shall 
be  allowed  to  show  that  the  plaintiff  has  not 
the  right  of  property.  The  right  of  property 
is  presumed  from  the  possession ;  and  is  that 
presomption  to  be  rebutted  by  evidence  on 
tiie  part  of  the  defendant,  a  mere  stranger 
and  wrongdoer,  showing  that  the  plaintiff  was 
not  the  real  owner  of  the  diattel?"  See, 
also,  Rogers  v.  Spence,  18  Hees.  &  W.  679, 680. 
In  dlscnsali^  this  right  ot  ft  mere  poasessor 
of  proper^  to  maintain  trover  against  a 
wrongdoer.  It  was  decided  In  ttiat  case: 
**TheBe  rights  of  action  are  gfven  In  re- 
spect of  the  Immediate  and  present  violation 
at  the  possesalon  of  the  bankrupt.  Independ- 
ently of  his  rights  of  property.  They  are  an 
ext«ulon  of  that  protection  wbidi  the  law 
throws  around  the  person,  and  Bubstantlal 
damages  may  be  recovered  In  respect  ot  such 
xlgbts.  though  no  loss  or  diminution  In  value 
of  property  may  have  occurred."  The  deci- 
sion of  Lord  Campbell  In  the  case  of  Jeffries 
V.  Railway  Co^  above  cited.  Is  extensively 
quoted  In  Dfcey,  Parties,  p.  ST&  The  same 
case  fs  also  reported  In  86  E.  C.  L.  802.  See, 
also.  Faulkner  v.  Brown,  13  Wend.  61;  Sut- 
ton T.  Buck,  2  Taunt.  802. 

Our  Civil  Code  (section  3886)  clearly  adopts 
tiiat  common-law  rule.  In  the  following  hin- 
guage:  "Mere  possession  of  a  chattel,  if 
without  title,  or  wrongfully,  will  give  a  right 
of  action  tor  any  Interterence  therewith,  ex- 
cept as  against  the  true  owner  or  the  person 
wrongfully  deprived  of  possession."  In  the 
case  of  Uarpes  v.  Harpes,  62  Ga.  3&i,  it  is 
decided:  "One  from  whose  hands  property 
of  an  estate  has  been  wrongfully  taken  may 
bring  trover  for  its  recovery  against  tbe  tor- 
tious bolder,  although  there  has  been  no  ad- 
minlBtratlon."  Chief  Justice  Warner,  deliv- 
ering the  opinion  in  that  case,  says:  "Tbe 
mere  possession  of  a  chattel,  If  without  titie 
or  wi-OQgf ully.  will  give  a  right  of  action  for 
any  Interference  therewith,  except  as  against 
the  true  owner  oi  the  person  wrongfully  de- 
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estate,  and  it  was  clear  that  the  plaintiff  \n 
that  case  had  no  titie  whatever  in  the  prop- 
erty. It  Is  said  In  the  <vinion:  "If  the 
plaintiff  had  sued  for  the  horse  aa  a  part 
the  estate  of  her  deceased  husband,  then  a 
grant  of  administration  wonld  have  been 
necessary  to  have  entitled  her  to  recover; 
but  she  declared  against  the  defendant  as  a 
wrongdoer,  upon  her  own  possession  of  tbe 
property  sued  for.  The  dismissal  of  the 
plaintiff's  action  was  error."  This  doctrine 
Is  recognized  in  Greenleaf  on  Evidence  {voi- 
ume  2,  S  637),  In  his  chapter  on  trover.  In 
discussing  the  right  of  one  having  a  special 
Interest  in  property  to  maintain  an  acti<m  of 
trover  for  same,  he  adds:  "But  a  lower  de- 
gree of  Interest  will  sometimes  snfBce,  against 
a  stranger;  for  a  mere  wrongdoer  is  not  per- 
mitted to  question  the  titie  of  a  person  in  the 
actual  possession  and  custody  of  the  goods, 
whose  possession  he  has  wrongfully  Invad- 
ed." See,  also,  26  Am.  &  Eng.  En&  Iaw  (Ut 
Bd.)  pp.  744-748.  The  Idea,  therefcM%  of  the 
law  embodied  in  the  section  of  the  Code 
above  recited  is  evidentiy  to  ^ve  one  who  has 
possession  of  property,  even  if  he  has  wrong- 
ful possession  of  It,  a  right  of  action  against 
any  one  who.  Interferes  therewith.  imlMS  he 
should  be  the  true  owner,  or  the  puson 
wrongfully  deprived  of  possession.  Tbe  bare 
possession  ot  the  plaintiff  makes  out.  In  law, 
title  Buffldoit  to  recover  In  such  a  case;  and 
the  wrongdoer  is  estopped'  from  denying  Us 
title  by  showing  a  legal  titie  In  another. 
This,  however,  fs  a  stronger  case  than  a  suit 
by  one  In  wrongful  possession  of  property; 
for  tbsee  Is  no  qnestliui,  under  this  evidence, 
but  that  the  plaintiff  was  In  its  rightful  pos- 
session. Tbe  defendant  was  guilty  of  a  cm- 
version  of  the  property  when  It  moved  the 
same  from  where  the  plaintiff  had  placed  It 
without  bis  authority  or  ccmsent. 

But  It  is  contended  that,  the  evldmce  in 
this  case  showing  that  tiie  ptalntiff  was  not 
the  owner  of  this  property,  be  was  not.  in 
contemplation  of  law.  In  possession  thmof 
in  his  own  right,  and  that  his  possession  was 
therefore  not  his  own,  but  really  that  of  his 
prIncipaL  I  do  not  tiihik  tiie  word  *^o»- 
session,"  In  ClT.  Code,  f  8886.  will  bear  any 
such  construction.  The  term  "mere  posses- 
sion" must  have  some  significance,  and  I 
think  it  necessarily  means  the  party  having 
the  actual,  manual  custody  of  the  property  at 
the  time  his  actual  possession  thereof  Is  in- 
terfered with.  It  seems,  from  the  Ingenioss 
argument  of  Mr.  Justice  COBB  In  his  opinion 
In  this  case,  that  he  has  reached  the  conda- 
Blon  that  In  order  to  maintain  an  action  of 
trover  the  possession  of  the  plaintiff.  whi(A 
has  been  Interfered  with,  must  ban  bees 
coupled  with  some  Interest  In  the  propeity 
sued  for.  But  that  Is  entirely  inctmristcnt 
with  the  language  of  this  section;  tar  ft  is 
tiiereln  plainly  stated  that  even  It  the  j/uttr. 
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u  against  the  true  owner  or  tbe  penKm 
wrongfully  deprived  of  possession.  Thla  lan- 
smge,  tben.  Is  entirely  loconslatettt  wltb  Oie 
Idea  .that  sncta  a  possession,  to  authorise  the 
action,  must  be  In  a  person  having  some 
interest  In  the  proper^.  If  that  had  been 
tbe  Intention  of  the  codlflers,  evidently  law- 
yers of  their  learning  would  have  made  it 
appear  In  language  unmistakable,— for  In- 
stance, by  simply  adding  that  the  possession 
of  a  chattel,  "coupled  with  an  Interest  in  the 
same,"  will  ^ve  a  right  of  action,  etc  They 
would  not  have  written,  "Mere  possession  of 
a  chattel,*'  etc^  will  give  a  right  of  actlon;- 
for  the  expression  "without  title  or  wrong< 
ful]y"  implies  tliat  the  party  need  not  have 
had  any  interest  whatever  In  tbe  property  In 
dispute.  But,  apart  from  this,  from  the  evi- 
dence in  the  case  above  referred  to  It  will  be 
seen  that  this  plalntUf.  while  he  did  not 
claim  tlUe  to  the  proper^,  did  actually  claim 
an  interest  therein  by  virtue  of  the  services 
rendered  in  tbe  management  of  his  wife's 
affairs. 

It  is  contended,  however,  tbat  being  the 
agent  of  the  owner,  he  was  not,  in  contempla- 
tion of  law,  in  [Kissesslon  of  the  property; 
that  his  possession  was  the  possession  of  his 
principal.  This  proposition  Is  completely  an- 
swered by  the  provisions  of  Civ.  Code,  f 
S038,  wblct  declares,  "An  agent  having  pos- 
session, actual  or  constructive,  of  the  proper- 
ty of  his  principal,  has  a  right  of  action  for 
any  Interference  with  that  possession  by 
third  parties."  So,  if  there  was  ever  any 
doubt  about  the  right  of  an  agent  to  bring 
this  action  against  a  wrongdoer.  It  strikes 
me  that  It  Is  forever  set  at  rest  by  this  pro- 
vision In  the  Code.  In  the  opinion  of  Mr. 
Justice  COBB,  however.  It  Is  contended  that 
this  section  of  the  Code  was  Intended  as  an 
embodiment  of  the  common  law,  and  tbat 
under  the  common  law  an  agent  had  no  such 
right  of  action,  even  against  a  wrongdoer,  un- 
less the  agent's  possession  was  coupled  with 
an  Interest  he  bad  In  the  property.  In  the 
first  place,  I  do  not  think  this  Is  a  correct 
Tiew  of  tbe  common  law.  There  can  be  no 
doubt  but  that  as  a  general  rule  of  law,  to 
maintain  an  action  of  trover  the  plaintiff  must 
bave  bad  either  a  general  or  special  prop- 
erty In  the  goods  seized;  and  abundant  au- 
thority can  be  cited  from  text-boobs,  as  well 
as  from  decisions  of  courts,  which  recog- 
nizes this  general  principle.  The  truth  Is, 
actions  of  trover  in  this  country  are  not  often 
based  upon  a  mere  possession  of  tbe  plaintiff, 
of  which  he  has  been  deprived  by  a  wrong- 
doer who  has  no  interest  whatever  In  the  prop- 
erty. The  majority  of  trover  cases  are  of 
such  a  nature  that  tbe  plaintiff  cannot  recov- 
er imless  he  shows  title  to  or  Interest  in  tbe 
property  sued  for.  Often  Is  It  the  case  that 
tbe  defendant  never  derivei3  any  possession 
from  the  plaintiff  at  all,  and  that  he  dalma 
a.  right  to  the  property  entirely  under  a  dlf- 
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in  them  at  oU  inconsistent  with  tbe  view  I 
entertain  In  this  case.  Take,  for  example, 
scnne  of  the  casea  dted  by  Mr.  Justice  OOBB. 
To  support  an  action  of  tbis  character,  be 
cites  a  nimiber  of  authorities  to  tbe  effect 
that  the  plaintiff  at  the  time  of  tbe  acUon  must 
have  elttier  a  general  or  a  spedal  proper^ 
in  the -personalty.  In  Manufacturing  Co. 
WIggin,  U  N.  H.  441. 40  Am.  Dec.  198,  It  was 
decided  that  replevin  cannot  be  maintained 
unless  the  plaintiff  has  at  the  time  of  the 
taking  either  a  general  or  special  property 
In  the  goods.  But  that  case  did  not  Involve 
any  principle  whatever  touching  the  right  of 
recovery  on  actual  possession  alone  against 
a  wrongdoer.  That  was  a  general  princi- 
ple in  an  action  of  replevin.  On  page  199,  40 
Am.  Dec.,  and  page  446.  14  N.  H.,  It  will 
appear  that  the  defendant  was  a  depnty 
sheriff,  and  he  set  up  title  In  the  property 
in  one  Hayden,  and  that  the  same  was  seized 
by  defendant,  as  deputy  sheriff,  by  virtue 
of  an  attachment  against  Hayden.  The  same 
general  principle  Is  declared  in  Pattison  v. 
Adams,  7  Hill.  126.  dted  by  Mr.  Justice  COBB. 
It  does  not  appear  from  the  facts  therein 
that  It  has  any  reference  whatever  to  the 
questions  Involved  In  the  case  at  twr.  The 
same  general  principle  is  announced  In  Beck- 
wlth  V.  PhlUeo,  15  Wis.  223.  likewise  cited; 
but  it  win  appear  from  the  facts  in  that 
case,  on  page  229,  that  tbe  defendants.  In- 
stead of  takii^  possession  of  the  property  in- 
volved, to  wit,  lumber,  from  tbe  plaintiff, 
were  rightfully  in  possession  of  the  premises 
at  the  time  of  bringing  the  suit,  and  that  tbe 
cutting  of  the  timber  by  them.  Instead  of 
being  a  wrongful  act.  was  perfectly  legiti- 
mate, under  the  contract  they  made,  by  virtue 
of  which  they  acquired  possession  of  the 
premises.  He  also  cites  1  Chit  PI.  (16th  Am. 
Ed.)  *187,  to  the  effect  that  tbe  plaintiff 
must  have  a  general  or  special  proper^  In  the 
goods  at  the  time  the  action  was  commenced; 
and  he  also  quotes  from  page  *167  of  this 
work,  to  the  effect  that  In  order  to  support 
the  action  tbe  plaintiff  must,  at  the  time  of 
the  conversion,  "have  bad  a  complete  prop- 
erty, either  general  or  special.  In  tbe  chattel." 
But  In  another  place  In  his  opinion  he  ad- 
verts to  page  'ITO  of  the  same  work,  where 
Mr.  Cbitty  lays  down  the  general  rule  that 
"the  bare  possession  of  goods,  without  any 
strict  legal  title,  confers  a  right  of  action 
against  a  mere  wrongdoer,  having  no  right 
and  not  clothed  with  any  authority  from  the 
real  owuer."  In  the  same  connection,  and  on 
the  same  page,  the  author  further  adds,  in  ad- 
dition to  what  Is  above  quoted:  "The  only 
exception  which  appears  to  exist  is  in  the 
case  of  a  mere  servant  acting  professedly  as 
such,  and  having  only  the  custody  of  goods." 
He  also  quotes  from  2  Greenl.  Ev.  (l&tb  Ed.) 
S  661,  as  follows:  "A  mere  servant  or  a 
d^sitary  for  safe  custody  has  not  such 
property  as  will  support  this  action,  his  pos- 


ne  taKes  quite  a  ainerent  Tiew  oi  a  ngnt  oi 
action  against  a  mere  wrongdoer,  who  la  not 
permitted  to  question  the  title  of  a  person 
In  tbe  actual  possession  and  custody  of  goods, 
whose  possession  be  has  wrongfully  invad- 
ed.  Great  reliance  is  placed  by  Mr.  Justice 
COBB  upon  the  decision  of  this  court  in  the 
case  of  Lockhart  v.  Railroad  Co.,  73  Ga.  472. 
Upon  a  careful  review  of  tliat  decision  and 
the  facts  In  that  case,  I  cannot  see  that  it 
In  the  least  sustains  tbe  view  of  the  ma- 
jority of  this  court  That  wss  not  an  action 
of  trover,  but  an  action  for  damages  result- 
ing from  an  injury  done  to  an  oil  painting 
by  the  defendant.  Civ.  Code,  S  3886,  has  no 
application  whatever  to  that  case.  It  clearly 
appears  that  the  defendant  did  not  wrong- 
fully get  possession  of  the  property  from  the 
plaintiff.  On  tbe  contrary,  tbe  property  that 
was  damaged  was  received  by  the  defendant 
for  transportation.  It  appears  In  the  case 
tbat  the  plaintiff  was  only  a  borrower,  and 
acquired  no  title  in  tbe  picture  loaned.  She 
brought  suit'  against  the  defendant,  not  be- 
cause of  any  unlawful  possession  of  the  pic- 
ture by  It,  bat  because  of  injury  it  sustain' 
ed  while  In  its  lawful  possession.  It  is 
there  expressly  recognized  that  the  carrier 
cannot  dispute  the  title  of  tbe  party  deliver- 
ing goods  for  transportation,  either  by  setting 
up  title  In  himself  or  in  a  tbird  person,  which 
Is  not  being  enforced  against  him;  but,  says 
tbe  court,  on  page  474,  "that  Is  not  this  case. 
He  sets  up  no  adverse  claim;  does  not  refuse 
to  deliver  tbe  property  to  the  consignee." 
In  Buch  a  case,  where  the  plaintlCf  bad  no  In- 
terest In  or  title  to  the  property  which  has 
been  damaged,  she,  of  course,  bad  no  right 
of  action;  for  she  had  not  been  damaged.  I 
think  this  is  really  authority  to  sustain  my 
view;  for  it  Is  Intimated  In  the  opinion  that, 
if  the  railroad  company  had  unlawfully  de- 
prived the  plaintiff  of  possession  of  the  prop- 
erty, she  could  tiave  maintained  an  action 
against  It,  although  she  had  no  title  to  same. 
I  fall  to  find  any  of  the  authorities  cited 
by  Mr.  Justice  COBB  whicb  sustain  his  theory 
of  what  the  common  law  is,— that  possession 
of  an  agent  of  his  principal's  cbattels  will 
not  enable  him  to  maintain  an  action  against 
a  wrongdoer  who  has  unlawfully  deprived 
blm  of  such  possession,  because  his  posses- 
sion is  in  law  possession  of  the  principal. 
As  a  general  rule,  an  agent  cannot  maintain 
an  action  In  trover  for  the  recovery  of  his 
principal's  property;  but  tbat  rule  does  not 
apply  when  he  la  in  possession  of  the  prin- 
cipal's property,  and  has  been  deprived  there- 
of by  tbe  wrongfal  act  of  a  person  who  has 
no  Interest  whatever  in  that  property.  To 
say  that  Civ.  Code,  S  3038,  refers  not  only 
to  an  agent  who  has  possession,  actual  or 
constructive,  of  tbe  property  of  his  princi- 
pal, but  to  one  who  has  an  Interest  In  the 
property,  would  be  giving  It  a  construction 
which  was  evidently  nev&e  contemplatea  by 


occupies  some  otner  relation  tnau  tnat  oi 
mere  agent  If  that  Is  the  only  thing  that 
gives  him  a  right  to  sue,  then  hla  possession 
Is  not  that  of  an  agent  but  of  an  owna-,  and 
he  has  tbe  right  to  protect  hia  Interest  In  the 
property  against  a  wrongdoer  Indei)endently 
either  of  sectltm  8038  or  section  3886  of  tbe 
Civil  Code.  Chltty.  the  authority  relied  up- 
on by  Mr.  Justice  COBB,  recogulzea  but  one 
exception  which  even  appears  to  exist  snd 
tbat  is  where  the  possession  1b  that  of  i 
mere  servant  I  know  of  no  authority  that 
recognizes  the  possession  of  an  agent  as  an 
exception.  But  suppose  It  did,  and  at  com- 
mon law  an  agent  did  not  have  a  right  of  ac- 
tion of  this  sort;  then,  manifestly,  under  oar 
Civil  Code,  that  principle  of  the  common  lav 
has  been  changed.  Suppose  the  word  "ser- 
vant" had  been  used  instead  of  the  word 
"agent"  In  section  8038;  no  one  could  con- 
tend that  the  servant  could  not  bring  tbis 
action.  If,  therefore,  under  tbe  common  law 
mere  possession  by  an  agent  of  his  principal's 
property  will  give  hlra  no  right  of  action 
against  a  wrongdoer  for  Interference  with 
such  possession,  then  that  section  of  the  Code 
(3038)  changes  the  common  law  by  declarlne 
exactly  tbe  contrary. 

It  Is  true  that  the  main  purpose  of  the 
codlflers  was  to  embody  In  the  Code  of  laws 
of  this  state  not  only  the  statutes,  but  tbe 
common  law  in  force,  and  also  the  decisions 
of  this  court  and  that  In  case  of  a  want  of 
absolute  clearness  as  to  what  a  section  might 
mean,  or  In  case  of  ambiguity,  if  it  relates 
to  a  principle  of  the  common  law,  a  determi- 
nation of  what  the  common  law  on  the  sub- 
ject Is  Is  entirely  proper,  and  often  of  great 
aid  In  arriving  at  the  true  intent  of  the  codl- 
flers, and  of  the  action  of  the  legislature  in 
adopting  their  work.  But  when  we  find  in 
the  Code  a  provision  as  clear  and  unmistaka- 
ble in  Its  meaning  as  Is  embraced  in  section 
3(^8,  the  invariable  rule  of  this  court  has  beea 
to  treat  It  as  law,  although  it  may  never  have 
been  law  before  the  adoption  of  the  Code. 
Now,  that  section  says  "an  agent  having  pos- 
sesslon,  actual  or  constructive."  Of  what? 
Of  the  property  of  his  prlncipaL  It  necessa- 
rily implies,  so  far  as  tbe  absolnte  legal  title 
is  concerned,  that  tbe  principal  alone  Is  the 
holder  thereof;  and  yet  that  section  gives  the 
agent  In  possession  a  rigbt  of  action  for  any 
interference  with  that  possession  by  tbiri 
persons.  What  possession?  Manifestly  and 
unquestionably,  the  possession  he  holds  for 
his  principal.  If  tbe  agent  has  an  interest  in 
the  property  himself,  he  would  have  a  right 
of  action,  not  by  virtue  of  his  iKMsession  as 
agent  of  his  principal,  but  by  Tlrtue  of  his 
possession  In  an  entirely  different  capacity. 
The  effect,  then,  of  the  construction  of  the 
majority  of  the  court  as  I  conceive  It  Is  to 
change  tbe  clear  and  unmistakable  meaning 
of  the  language  employed  In  the  Code,  and 
to  add  to  ItB  words  a  thought  that  simply 


ren,  and  think  tbat  the  court  below  erred  In 
granting  a  nonsuit 


HANDEL  T.  CHAPLIN.   Stiperintendeot  of 
Public  Works. 

(Sapreme  Court  of  Georgia.   Aug.  7,  1900.) 
CONSTITUTIONAL  LAW— SEAMEN— DESERTION. 

Congress  not  haTing  legislated  upon  the 
subject  of  the  offense  of  aiding  articled  seamen 
or  apprentices  to  desert  or  leave  a  foreign  ves- 
sel while  in  the  Tvaters  of  this  state,  the  legis- 
lature of  the  state  had  the  right  and  power  to 
enact  section  655  of  the  Penal  Oode,  making  it 
a  misdemeanor  for  any  person  to  aid  or  induce 
an  articled  seaman  or  apprentice  to  desert  from 
«r  leave  bis  vessel  while  in  the  waters  of  this 
state.  The  act  in  no  way  attempts  to  regulate 
or  interfere  with  commerce,  but  is  an  aid  there- 
Co.  Where  the  subject  is  local,  and  not  na- 
tional, in  its  nature,  and  does  not  require  a 
uniform  system  of  regulation,  then,  in  the  ab- 
sence of  legislation  on  it  by  congress,  it  may  be 
regulated  by  the  state. 

l&yllabus  by  the  Court.) 

Error  from  superior  court,  Chatbam  coun- 
ty; R.  Falligant,  Judge. 

Application  by  Edward  Handel  for  a  writ 
•of  habeas  corpus  against  William  F.  Chap- 
lin, superintendent  of  public  works.  Release 
refused,  and  petitioner  brings  error.  Af- 
firmed. 

The  following  Is  the  official  report: 
Handel  filed  his  petition  for  the  writ  of 
habeas  corpus.  The  grounds  of  his  petition 
are  as  follows:  "(1)  That  your  petitioner  Is 
restrained  of  his  liberty.  (2)  The  person  re- 
straining the  liberty  of  your  petitioner  Is 
William  F.  Chaplin,  and  the  mode  of  such 
restraint  Is  compulsory  work  and  labor,  and 
confinement  in  the  county  chain  gang  of 
Chatham  counter,  and  the  place  of  such  de- 
tention Is  at  the  camps  of  said  county  chain 
^ang,  In  the  county  of  Chatham,  as  afore- 
said. (3)  The  cause  or  pretense  of  such  re- 
straint of  your  petitioner  as  aforesaid  is  a 
sentence  passed  upon  your  petitioner  on 
Januaty  26,  1000,  by  the  Honorable  T.  M. 
rs'orwood,  Judge  of  the  city  court  of  Savan- 
nah, a  copy  of  which  sentence  is  hereto  an- 
nexed, and  made  a  part  of  this  i>etItion.  (4) 
retitioner  says  that  said  restraint  of  blm, 
your  petitioner,  by  the  said  William  P.  Chap- 
lin, superintendent  of  the  public  works  of 
said  county,  is  illegal,  in  that;  First.  Your 
petitioner  was  sentenced  as  hereinbefore  set 
foi*th  for  violation  of  the  provisions  of  sec- 
tion 655  of  the  Penal  Code  of  18U5  of  this 
state,  as  will  appear  from  the  accusation  in 
said  case,  of  file  with  the  clerk  of  said  city 
court,  a  copy  of  which  is  hereto  attached. 
a.nd  made  a  part  of  this  petition,  and  leave 
of  reference  to  which  is  hereby  prayed.  Sec- 
ond. Said  section  6,55  Is  void  and  unconsti- 
tutional for  the  following  reasons:  (a)  The 
power  to  legislate  upon  the  subject-matter  of 
said  flection  was  and  1b  the  exclusive  rl^t 


Bald  section  655,  and  the  questions  and  In- 
terests involved  In  said  law,  the  power  to 
legislate  thereon  resides  with,  and  should  be 
exercised  exclusively  by,  congress.  <c)  Con- 
gress bad  full  power  to  legislate  upon  the 
subject-matter  Involved  in  said  section  055, 
and  to  pass  laws  to  prevent  the  evil  conse- 
quences of  the  acts  in  said  section  aimed  at 
by  the  legislature  of  this  state,  and  in  pur- 
suance of  such  rightful  power  congress  has 
passed  a  full  and  comidete  body  of  laws,  and 
said  laws  are  now  still  in  force;  and  there- 
fore said  section  666  Is  void  and  unconstltn- 
tiooal,  and  especially  bo  in  that  said  section  656 
Is  in  many  and  material  respects  at  variance 
with  and  In  repugnance  to  the  aforemention- 
ed laws  of  the  United  States,  (d)  Said  sec- 
tion 656  Is  v(rid  by  reason  of  its  repugnance 
to  the  laws  of  the  United  States,  (e)  Said 
section  656  Is  void  by  reason  of  section  2, 
art  6,  of  the  consUtutiw  of  the  United 
States,  and  paragraphs  1,  2,  and  3  of  section 
1,  art  12,  of  the  constitution  of  the  state  of 
Georgia,  (f)  That  If  any  part  of  said  sec- 
tion 066  Is  valid,  such  valid  part  cannot  be 
separated  from  the  unconstitutional  and  void 
parts  of  said  act  and  that  therefore  said 
section  should  be  declared  to  be  void  and  in- 
effective. Third.  The  bark  referred  to  In  the 
attached  accusation,  and  called  the  'D.  H. 
Morris,'  is  a  Norwegian  bark," 

Accusation:  "State  of  Georgia,  County  of 
Chatham,  City  of  Savannah.  And  now,  on 
this  26th  day  of  January  In  the  year  of  our 
Lord  1900.  comes  William  W.  Osborne,  so- 
licitor general  of  the  Eastern  Judicial  cir- 
cuit of  Georgia,  who  prosecutes  for  the  state 
of  Georgia  In  the  city  court  of  Savannah, 
and  by  accusation  made  on  oath,  and -in  ac- 
cordance with  the  statute  In  such  case  made 
and  provided,  in  the  name  or  behalf  of  the 
citizens  of  Georgia,  charge  and  accuse  John 
Bowen  and  Edward  Handel,  of  the  cotmty  of 
Chatham  and  state  aforesaid,  with  the  of- 
fense of  misdemeanor,  for  that  the  said  John 
Bowen  and  Edward  Handel,  in  the  county  of 
Chatham  and  state  of  Georgia  aforesaid,  on 
the  20th  day  of  January  In  the  year  of  our 
Lord  1900  did  aid  one  John  Bendecksen,  an 
articled  seaman  on  bark  D.  H.  Morris,  to 
desert  from  or  leave  his  vessel  while  in  the 
waters  of  this  state,  contrary  to  the  laws  of 
the  said  state,  the  good  oi'der,  peace,  and 
dignity  thereof.  W.  W.  Osborne,  Solldtoi 
General,  E.  J.  C.  of  Georgia." 

On  return  of  the  petition  and  answer  there- 
to, and  after  argument  had,  the  court  ren- 
dered the  following  judgment:  "Judgment 
of  the  Court  In  Chatham  Superior  Court 
Edward  Handel  v.  Wm.  F.  Chaplin,  Supt  of 
Public  Works.  Habeas  Corpus.  The  peti- 
tioner was  convicted  and  sentenced  by  the 
city  court  of  Savannah,  under  section  655  of 
the  Penal  Code  of  1895,  for  aiding  one  John 
Bendecksen,  a  seaman,  to  desert  from  the 
bark  D.  H.  Morris.   It  Is  admitted  that  the 
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of  tbe  Criminal  Code  does  not  conflict  wltb 
taay  etatote  of  the  United  States,  nor  Inter- 
fere directly  or  Indirectly  with  foreign  or  In- 
terstate  commerce.  It  la  dalmed.  bowerer, 
tbat  the  United  States  having  aclnaiTe  Ju- 
itodictlon,  and  having  legislated  wltb  refer- 
ence to  American  seamen  and  ships,  the 
silence  of  congress  upon  the  subject  of  for- 
eign ships  and  seamen  amounts  to  the  exclu- 
sion of  state  action;  and  the  section  Is  there- 
fore claimed  to  be  unconstitutional,  for  the 
reasons  stated  In  the  petition,  and  the  con- 
Tlctlon  and  sentence  void  and  of  no  effect. 
Regarding  this  state  statute  as  a  pnrdy  local 
law,  under  tbe  police  power,  affecting  per- 
sons within  this  Jurisdiction,  and  not  In  con- 
flict with  any  law  «■  jurisdiction  of  the  Unit- 
ed States,  Interfering  In  no  respect  wltb  for- 
eign or  Interstate  commerce,  or  with  any  ju- 
risdiction of  tbe  laws  of  the  United  States, 
but,  rather,  promotive  of  both,  It  la  held  that 
section  655  Is  a  valid, .  constitutional  law; 
and.  petitioner  having  been  lawfully  convict- 
ed under  said  law,  his  application  for  release 
is  refused,  and  he  Is  hereby  remanded  back 
Into  custody,  that  the  sentence  of  tbe  city 
court  of  Savannah  may  be  carried  out  R. 
Falltgant  Judge.  In  open  Court,  Apl.  7, 
1900."  To  which  judgment  Handel  excepted. 

B.  J.  Travis  and  T.  L.  Travis,  for  plalntiCC 
In  error.  W.  W.  Osborne,  Sol.  Gen.,  and  J. 
R.  Saussy*  Cor  defendant  In  emw. 

PER  CUKAM.  Judgment  afflirmed. 


CATT  V.  OLIVIER  et  al. 
(Supreme  Conrt  of  Appeals  of  Virsioia.  Sept. 
27,  1900.) 

SUBSCRIPTIONS— PBRFORUANCB  OF  GONDI- 
TIONS-BVIDENCB—WAIVBR  OF 
CONDITIONS. 

1.  In  an  action  against  the  receiver  of  an  In- 
Btitutlon  to  wbicb  snbscription  notes  were  ex- 
ecuted on  certniD  conditions,  not  expressed  in 
toe  notes,  to  determine  their  liability  to  cred- 
itors, the  subscribers  may  show  the  conditions 
on  which  such  notos  were  given,  and  that  they 
were  not  performed,  as  such  evidence  is  not 
contradictory  of  tbe  notes,  but  avoids  their  ef- 
fect. 

2.  Id  an  action  affalnst  the  receiver  of  an 
in<)titution  to  which  notes  were  given  on  cer- 
tain conditions,  not  expressed  in  the  notes, 
to  determine  the  liability  of  tbe  makers  to 
creditors,  that  tbe  notes  were  of  tbe  same  date, 
alike,  except  as  to  amount,  and  were  kept 
together  and  treated  as  belonging  to  the  same 
fond,  is  Buffldeot  to  show  that  they  were  ^ven 
on  the  conditions  outlined  when  the  plans  for 
raising  the  funds  were  adopted. 

3.  In  an  action  against  the  receiver  of  an 
institution  to  determine  the  liability  of  tbe 
makers  on  cerUln  anbscriptloD  notes  to  credit- 
ors, which  were  given  on  certain  conditions, 
the  fact  that  payments  were  made  by  such 
makers  before  the  conditions  on  which  they 
were  given  were  complied  with  Is  not  a  waiver 
of  such  conditions,  since  such  makers  had  the 
right  to  assume  that  tbe  money  paid  by  them 
wonid  he  used  for  the  purpose  for  which  they 
litd  agreed  to  pay  It 


Beeves  Catt  trustee  of  the  Wesleyan  Female 
Institute,  to  determine  their  liability  on  cer- 
tain notes.  From  a  decree  for  plain  tiffs,  de- 
fendant appeals.  Affirmed. 

A.  O.  Braxton,  for  appdlant   Fftffwn  h 
Bauson,  for  appellees. 

BUCHANAN,  J.  The  contToveny  In  tb[» 
appeal  Is  whether  W.  L.  Olivier  and  25  other 
parties  who  ffled  their  petition  In  tbls  canse 
are  liable  to  the  creditors  ot  tba  Wetieyan 
Female  Institute,  an  Insolvent  corporation,  on 
certain  notes  made  by  them,  and  now  in  the 
hands  of  Reeves  Catt,  the  receiver  of  the 
court  In  this  case.  Tbls  question  was  refer 
red  to  one  ot  the  commissioners  of  the  coort 
for  investigation.  He  reported  the  facts  and 
drcnmstances  under  which  the  notes  wae 
made,  and  reached  the  conclusion  that  the 
makers  of  the  notes  were  not  liable  there- 
on. The  court  confirmed  his  report,  and 
from  that  decree  this  appeal  was  allowed. 

It  appears  from  the  commlsslonn's  re- 
port, which.  In  all  material  matters.  Is.  we 
think,  sustained  the  evidence,  that  In  the 
year  1893  the  friends  of  the  Institute,  finding 
that  It  was  financially  embarrassed,  set 
about  to  devise  means  to  meet  Its  Indebted- 
ness and  to  contlnae  the  school  as  a  going 
concero;  that  the  head  of  the  movement  was 
one  W.  W.  Smith,  an  active  woriter  In  the 
Methodist  Episcopal  Church  South;  that  be 
and  parties  Interested  held  a  public  meeting  at 
tbe  Young  Men's  Christian  Association  Build- 
ing In  Staunton  for  the  purpose  of  adoptli^ 
some  means  to  accom^Ish  that  end;  that 
the  plan  proposed  and  adopted  was  that  sub- 
scriptions to  the  amount  of  $25,000  should  he 
secured,  of  which  sum  $10,000  was  to  be  raised 
in  and  about  Staunton  by  the  friends  of  the 
institute,  while  the  remaining  sum  of  $i,v 
000  was  to  be  secured  by  the  friends  of  the  ' 
school  at  large;  that  this  ftmd  was  to  be  kept 
as  a  separate  one,  and.  when  secured,  was  to 
be  used  to  pay  off  the  bonded  indebtedness  of 
the  school,  after  which  any  surplini  that 
might  remain  was  to  be  used  tor  its  ^nenl 
benefit;  that  It  was  fmrther  understood  that 
none  of  the  subscription  secured  was  to  be 
binding  unless  the  entire  sum  of  $25,000  way 
secured,  and  that  this  sum,  when  secured, 
was  to  be  turned  over  to  the  Instlttite  for 
the  purpose  named,  and  none  other;  that 
when  this  was  done  It  was  to  give  sut^  sub- 
scribers a  deed  of  trust  on  Its  real  estate, 
by  which  It  was  to  bind  Itself  to  return  to 
them,  without  Interest,  the  amount  of  their 
several  subscriptions  In  the  event  It  should 
cease  to  be  c<Hiducted  as  a  conference  school 
In  Staunton;  that  tbe  next  step  taken  was 
at  a  meeting  of  some  of  the  subeerlbers  to 
tbe  fond  held  at  the  Yli^nla  Hotel,  tn 
Statmton.  at  which  It  was  agreed  that  J.  A, 
Fauver  should  act  as  trustee  to  bold  the  fund 
tm  the  purpose  named,  and  ttiat  ha  and  on* 
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)rge  S.  Ughtner  should  reduce  to  wrlttng 
conditions  above  stated,  upon  which  sub- 
ptioQB  had  been  or  were  to  be  recelred; 
t  this  writing  was  never  prepared;  that 
:e  waa  no  aubecrtptlon  paper,  and  that 
promlsea  to  pay  were  embodied  In  the 
;s  given  by  the  subscribers,  which  were 
executed  after  the  last-named  meeting; 
:  the  subscription  notes  were  obtained  by 
irent  solicitors  (Just  who  those  solicitors 
e  Is  not  shown,  but  jnany  of  them  were 
sn  hy  W.  W.  Bobertson.  president  of  the 
tol,  but  not  a  member  of  the  board  of 
tees  of  the  corporation);  that  some  time 
r  the  notes  were  made  "J.  A.  Fauver, 
surer,"  to  whom  they  were  all  payable, 
e  the  following  Indorsement  upon  each  of 
a,  "J.  A.  Fauver,  Treasurer  of  the  Board 
rustees  of  the  Wesleyan  Female  Institute, 
inton.  Va.,"  and  left  them  with  Mr.  Rob- 
>n,  at  whose  instance  the  Indorsements 
>  made,  and  in  whose  possession  the  notes 
1  to  have  been  from  the  time  they  were 
uted  until  the  corporation  made  an  aa- 
aaeat  of  all  its  property  to  Beeves  Gatt, 
:ee. 

further  appears  that  Bobertson,  presl- 
of  the  institution.  Fauver,  the  payee  In 
notea.  Catt,  trustee,  now  receiver,  and 
i  If  not  all  <tf  the  members  of  the  boaxd 
rnsteea  of  the  Institute,  knew  the  par- 
1  for  and  the  conditions  upon  which  the 
I  'were  made. 

further  appears  that  none  of  the  condl- 

upoD  whidi  the  notes  were  ^ven  were 
n  be  performed  by  the  Institute, 
e  of  the  grounds  upon  which  the  cred- 

of  the  institute  insist  that  the  makers 
le  notes  are  liable  thereon  Is  that  the 

formed  a  large  and  material  part  of  the 
s  of  the  corporation,  and  were  used  by  It. 

the  full  knowledge  and  consent  of  the 
rs  of  the  notes,  as  a  basis  of  credit,  and 
as  they  (the  creditors)  rdled  largely  np- 
e  notes  as  a  valid  asset  of  the  corpora- 

In  extending  such  credit.  It  would  be 
Itnble  and  Illegal  not  to  bold  the  mak- 
r  the  notes  liable. 

Laterer  merit  there  might  be  In  this 
ation  If  true,  it  la  unnecessary  to  consld- 
I  the  evidence  does  not  show  that  the 
OT8  (the  appellants  here)  relied  upon 

notes  in  extending  credit  to  the  cor- 
[on.  or  even  knew  of  their  existence  nn- 
:er  their  debts  were  created,  and  the  as- 
,ent  made  to  Catt,  trustee, 
s  Insisted  that  the  notes,  being  plain, 
ditlonal,  and  unambiguous  promises  to 
toney,  cannot  be  varied,  altered,  or  con- 
ted  by  any  verbal  evidence  of  a  prior  or 
nporaneons  agreement  between  the 
■s  of  the  notes  ^nd  the  corporation, 
rule  of  law  la  better  settled  or  of  great- 
portance  than  that  a  written  contract 
t  be  contradicted  or  varied  by  evidence 

oral  agreement  between  the  parties 
"before  or  at  the  time  of  such  contract 
rvject  of  the  evidence  Introduced  In  this 
AB  not,  however,  for  the  purpose  of  con- 


tradicting or  varying  the  writings  In  question, 
but  to  show  that  the  conditions  upon  which 
they  were  to  become  operative  never  occurred. 
That  this  may  be  done,  within  certain  limita- 
tions, by  oral  evidence,  Is  also  well  settled. 

"In  such  cases,"  as  was  said  by  this  court 
In  Nash  v.  Fugate,  32  Grat  595,  609,  "the  oral 
evidence  tends  to  prove  independent  facts, 
which.  If  established,  avoid  the  effect  of  the 
written  agreement  by  facts  dehors  the  In- 
strument, but  do  not  tend  to  contradict  or 
vary  it.    •    •  • 

"And  in  Woodward  v.  Foster,  18  Grat.  200, 
207,  Judge  Joynes,  In  discussing  the  same 
subject,  says:  'So  It  has  been  held  that,  be- 
tween the  immediate  parties,  evidence  may 
be  given  of  a  contemporaneous  agreement 
insistent  with  the  written  contract,— as.  tor 
example,  that  the  bill  was  Indorsed  and  hand- 
ed over  for  a  particular  purpose,  as  for  col- 
lection, without  giving  the  trustee  the  usual 
rights  of  an  Indorsee  (Manl^  v.  Boycot,  76 
Eng.  Com.  Law,  45).  or  that  the  bill  was 
transferred  as  an  escrow,  or  upon  an  nvress 
condition  which  has  not  been  compiled 
with.' " 

lu  Ward  T.  Chum.  18  Grat  801,  813.  It 
was  said  that:  "When  the  Instrument  la 
delivered  directly  to  the  obligee,  the  deliv- 
ery cannot  be  regarded  as  conditional,  In  re- 
spect to  the  party  who  makes  It,  unless  the 
condition  is  made  *  known  to  the  obligee. 
*  *  *  If  the  delivery  is  upon  a  condi- 
tion made  known  to  the  obligee,  his  assent 
to  it  will  be  presumed  from  the  acceptance 
of  the  Instrument,  and  he  will  not  be  ^- 
lowed  to  repudiate  the  condition  thus  as- 
serted, and  treat  the  delivery  as  absolute  ai^ 
unconditional.'*  See,  also,  Solenberger  v.  Gil- 
bert's Adm'r,  86  Va.  778,  11  S.  B.  789; 
Humphreys  v.  Railroad  Co.,  88  Va.  431, 13  S. 
E.  985. 

The  supreme  court  of  the  United  States 
held  in  the  case  of  Burke  r.  Dulaney,  153 
V.  S.  228,  14  Sup.  Ct  816.  88  L.  Bd.  688, 
that,  in  an  action  by  the  payee  of  a  negotia- 
ble note  agahist  the  maker,  evidence  was  ad- 
missible to  show  by  parol  an  agreement  be- 
tween the  parties,  made  at  the  Idme  of  mak- 
ing the  note,  that  it  should  not  become  opera- 
tive as  a  note  until  the  maker  could  examine 
the  property  fbr  which  It  was  to  be  given,  and 
determine  whether  be  would  purchase  it 

The  controversy  In  this  case  Is  really  be- 
tween the  same  parties,  for  the'  receiver  and 
the  creditors  In  the  case  took  no  ottier  or 
greater  Interest  in  the  notes  thkn  the  Insti- 
tute had.  The  evidence  was  not  only  admis- 
sible to  show,  but  it  does  show,  we  think, 
that  the  notes  were  made  upon  conditions 
which  were  never  complied  with,  some  of 
which,  at  least,  If  not  all,  were  known  to  and 
recognized  by  the  corporation. 

It  Is  also  contended  that  the  record  does 
not  show,  except  as  to  a  very  small  number 
of  the  makers  of  the  subscription  notes,  that 
they  knew  of  or  made  their  subscriptions  up- 
on the  conditions  named.  While  only  three 
of  the  subscribers  to  the  fund  for  which  the 
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dltions  wblcb  have  never  been,  and  cannot  be, 
compiled  with.  The  notes  given,  except  In 
two  Instances,  are  of  the  same  date,  most  of 
them  payable  at  the  same  time,  alike  In  all 
other  respects,  except  as  to  amounts  and  mak- 
ers, and  they  were  kept  together  and  treated 
by  all  parties  as  belonging  to  the  same  fund. 
Tbe  record,  we  think,  satisfactorily  shows 
that  the  notes  were  given  for  the  purposes 
and  upon  the  conditions  outlined  when  tbe 
plan  for  raising  the  money  was  proposed  and 
adopted. 

Neither  were  those  conditions  waived,  as 
Is  contended,  by  the  subsequent  conduct  of 
the  makers  In  making  payment  on  their 
notes  before  the  conditions  were  complied 
with.  They  had  tbe  right  to  expect  that 
the  conditions  would  be  complied  with,  and 
that  tbe  money  paid  by  them  would  not  be 
nsed  for  any  other  purpose  than  that  for 
whldi  they  agreed  to  pay  It.  That  this  was 
their  expectation  la  shown  by  the  fact  that 
when  Robertson,  the  president  of  tbe  Insti- 
tute, used  tbe  money  collected  by  blm  on  the 
notes  to  pay  the  running  expenses  of  the 
Bctaool,  the  attention  of  tbe  executive  com- 
mittee of  the  board  of  trustees  was  called  to 
tt,  when  they,  reeognlzlpg  that  the  money 
coald  not  be  used  for  any  such  purpose,  di- 
rected that  tbe  note  of  tbe  corporation  for  the 
amount  so  used  be  executed  ^payable  to  Fan- 
Ter.  tbe  same  person  to  whom  the  notes  were 
payable  upon  which  collections  had  been  made 
and  misappropriated  by  Robertson.  There  la 
not  sufBclent  evidence  in  tbe  case  to  Justify 
the  coart  Ip  holding  that  tbe  makers  of  the 
notes  bad  waived  tbe  conditions  upoa  which 
their  notes  were  made,  after  full  knowledge 
that  the  conditions  upon  which  they  were 
made  had  not  been  and  conid  not  be  com- 
piled with. 

Without  dIscuBstttg  farther  the  objections 
urged  to  the  decree  complained  of,  we  are  of 
opinion  that,  upon  the  whole  case,  the  mak- 
ers of  the  notes,  who  are  parties  to  this  suit, 
are  not  liable  hereon,  and  that  the  hustings 
conrt  did  not  err  In  so  decreeing  and  directing 
their  notes  to  be  canceled  and  surrendered  to 
tb«n. 


HARRISON  et  al.  t.  WISSLER 

(Supreme  Court  of  Appeals  of  Tirginla.  Sept 
27,  1000.) 

VBNtJB— ACTION   BT   CIRCUIT  JUDGE— STATD- 
TORY  PROVISIONS-CONSTRUCTION. 

Under  Code,  §  3214,  subd.  7,  providing 
that,  where  a  circuit  court  judge  is  Interested 
in  a  case,  which,  but  for  such  interest,  wonld 
be  pro^r  tor  tbe  jurisdiction  of  his  court, 
the  action  mity  be  brought  in  any  county  in 
an  adjoining  circuit,  a  circuit  court  judge  can 
bring  an  action  in  the  circuit  court  of  any 
county  in  his  elrcoft  in  which  the  defendants 
reside. 

Appeal  from  circuit  conrt,  Clarke  county. 


M.  McCormick  and  Conrad  Kownslar,  for 
appellants.  ■  R.  T.  Barton,  for  appellee^ 

BUCHANAN,  J.  This  action  was  Institut- 
ed against  the  defendant  In  error  in  tbe  cir- 
cuit court  of  Shenandoah  county,  where  he 
resided,  by  the  plaintiffs  in  error,  one  of  whom 
was  then,  and  still  Is,  tbe  judge  of  that  court 
A  plea  to  the  Jurisdiction  of  tbe  court  was 
filed,  and  tbe  cause  removed  by  an  order  in 
vacation  to  the  circuit  court  of  Clarke  coun- 
ty, where  two  other  pleas  to  the  jurisdiction 
of  that  court  were  filed.  Upon  the  bearing 
the  pleas  were  sustained,  and  the  action 
dismissed. 

The  question  involved  In  this  writ  of  error 
to  that  Judgment  Is  whether  a  Judge  of  a 
circuit  court  can  bring  an  action  or  salt  in  the 
circuit  court  of  any  county  or  corporation  in 
his  circuit  In  which  tbe  defoidant  resides,  or 
can  only  bring  such  action  or  suit  in  some 
county  or  corporation  In  an  adjoining  clrruit 

The  provisions  of  law,  so  far  as  they  affect 
this  question,  are  found  in  sections  3214  and 
3215  of  the  Code.  The  former  section  wn 
amended  and  re-enacted  by  acts  approved 
Februat7  14  and  Harcb  3.  1900  <ActB  18a&- 
1900,  cc.  329,  786),  but  the  amendments  made 
do  not  affect  tbe  question  Involved  in  this 
case. 

Section  8214,  so  far  as  applicable  to  tbis 
case,  provides  that:  "Anjr  uUon  at  law  or 
snlt  in  equity,  except  where  it  is  ottaerwitv 
^edaUy  provided,  may  be  brought  in  any 
county  or  corporation:  First,  wberein  any 
of  tbe  defendants  reside;  •  •  •  seventb. 
If  a  Judge  of  a  circuit  court  be  interested  in  a 
case,  which  but  for  such  interest,  wonld  be 
proper  for  the  Jurisdiction  of  his  court,  the 
action  or  stdt  may  be  brought  in  any  county 
or  corporation  In  an  adjoining  circuit" 

By  section  3215  of  the  Code  "an  action  may 
be  brought  in  any  county  or  cotporatfon 
wberein  the  cause  of  action,  or  any  part 
thereof,  arose,  althou^  none  of  the  defend- 
ants reside  therein,"  subject  to  tbe  limita- 
tions prescribed  by  section  3220  of  the  Code. 

Under  tbe  provisions  of  these  sections  tbe 
judge  of  a  circuit  conrt  may  sue  the  def^^nd- 
ant  In  the  county  or  corporation  in  wiilcfa  tbe 
latter  resides,  or  In  which  tbe  cause  of  ac- 
tion, or  any  part  thereof,  arose,  or  In  any 
county  or  corporation  In  an  adjoining  cir- 
cuit, unl«is  the  word  **maf,''  In  the  seventh 
clause  of  section  3214,  be  construed  as  im- 
perative, and  not  permissive,  as  if  it  were 
written  "shall"  or  "may  only,"  as  la  contend- 
ed by  the  counsel  of  the  defendant  In  aror. 
and  as  was  held  by  the  trial  court. 

The  object  of  all  Int^retatlon  and  con- 
struction Is  to  ascertain  tbe  legislative  In- 
tent and  In  order  to  do  this  tbe  general 
rule  la  that  words  must  receive  their  ordi- 
nary meaning,  unless  it  can  be  aeen  ttiat  the 
legislature  Intended  that  tbey  Should  bare 


roll  8  ijessee,  j±ow.  va.,  4<t4,  lu  L>.  iso.  isvx, 
Mr.  Justice  Greer,  in  dlacussing  the  question 
■when  the  word  "may"  should  be  construed 
"must,"  said:  "It  la  only  where  It  Is  neces- 
sary to  give  effect  to  the  clear  policy  and  in- 
tentlon  of  the  legislature  that  such  a  liberty 
can  be  taken  with  the  plain  words  of  a 
statute."  And  in  Minor  v.  Bank.  \  Pet  46, 
64,  7  L.  Kd.  55,  Mr.  Justice  Story,  In  consider- 
ing the  same  subject,  said:  "Without  ques- 
tion, such  a  construction  is  proper  in  all  cases 
where  the  legislature  meant  to  Impose  a  pos- 
itive and  absolute  duty  and  not  merely  give  a 
discretionary  power.  But  no  general  rule  can 
be  laid  down  upon  the  subject,  further  than 
that  that  exposition  ought  to  be  adopted  In 
this,  as  in  other,  cases  which  carries  Into 
effect  the  true  Intent  and  object  of  the  legis- 
lature in  the  enactment  The  ordinary  mean- 
ing of  the  language  must  be  presumed  to  be 
Intended  unless  It  would  manifestly  defeat 
the  object  of  the  provision."  Suth.  St  Const 
fS  460-162;  Sedg.  St  &  Const  Law,  pp.  875- 
377. 

In  determining  what  Is  the  proper  construe- 
tion  of  the  clause  under  consideration,  we 
may,  I  think,  be  aided  by  a  reference  to 
previous  legislation  on  that  subject. 

We  have  not  access  here  to  the  statute 
Law  of  the  state  prior  to  the  Code  of  1819. 
Under  the  provisions  of  that  Code  an  action 
or  suit  might  be  instituted  in  the  court  where 
the  defendant  resided,  or  where  the  cause  of 
action  arose  (chapter  128,  %  41),  and,  If  either 
of  the  Judges  of  the  general  court  was  inter- 
ested in  any  suit  which,  in  the  case  of  any 
other  person  would  have  been  proper  for 
the  Jurisdiction  of  such  Judge,  it  was  provided 
that  "It  shall  be  lawful  to  institute  such  suit 
In  any  court  within  an  adjacent  circuit" 
(chapter  6»,  8  63;  1  Rob.  Prac  [OldJ  19,  20). 
"When  the  revision  of  our  laws  was  made  in 
1S49,  the  several  statutes  providing  where 
actions  or  suits  should  be  commenced  were 
gathered  together,  and  placed  In  chapter  169 
of  the  Code  of  1S19. 

In  the  fifth  clause  of  section  1  of  that 
chapter,  which  Is  ideptical  with  the  seventh 
clause  of  section  3214  of  the  Code  of  1887,  the 
revisers.  Instead  of  using  the  words  "it  shall 
be  lawful,"  as  In  section  53  of  chapter  69  of 
tbe  Code  of  1819.  substituted  the  word 
"may."  It  would  hardly  be  contended  that 
the  words  'it  shall  be  lawful"  In  that  section 
-were  Imperative,  and  meant  "moat"  or 
"rtall,"  or  "may  only."  Those  words.  In  a 
statute  like  that,  of  themselves  merely  make 
that  legal  and  possible  which  there  would 
otherwise  be  no  authority  or  right  to  do. 
Tbe  presumption  Is  that  In  substituting  the 
word  "may"  for  the  term  *1t  iboll  be  law- 
ful" It  was  only  Intended  to  shorten  the  stat- 
ute by  using  a  word  which,  In  its  ordinary 
slgnlficatiWD.  bad  the  same  meaning  as  tbe 
term  for  wblcb  It  was  substituted. 

Tbe  rule  of  construction  when  there  bas 
been  a  revision  Is  that  the  old  law  was  not 


lauve  mina, '  as  wag  saia  oy  juage  moncure 
In  Parramore  v.  Taylor,  11  Grat  220,  242, 
In  Bi>eaktng  of  the  revision  of  1849,  "was  fix- 
ed on  the  then  existing  law  as  the  text,  to  be 
altered  only  as  occasion  might  seem  to  re- 
quire. Great  alteration  waa  made  In  words 
and  phraseology,  while  comparatively  little 
was  made  In  substance."  And  In  the  case 
of  The  Wenonah  v.  Bragdon,  21  Grat  685, 
695.  the  same  learned  Judge  In  considering 
tbe  meaning  of  a  section  found  In  the  Codes 
of  1803,  1814,  1819,  1S49,  and  1800,  said: 
"The  established  rule  of  construction  of  the 
latter  Codes,  or  rather  of  the  Code  of  1849, 
Is  that  an  intention  not  to  change  the  law 
win  be  presumed  unless,  a  contrary  intention 
plainly  appear." 

There  Is  nothing  In  the  provisions  of  the 
Code  of  1849  or  of  the  Code  of  1887  on  the 
subject  which  shows  any  Intention  to  alter 
the  law,  nor  did  any  reason  exist,  so  far  as 
we  can  see,  when  these  revisions  were  made, 
why  a  Judge  of  a  drcult  court  should  not  be 
allowed  to  sue  or  be  sued  In  any  county  or 
corporation  In  his  circuit  which  did  not 
equally  exist  when  the  provisions  of  the 
Code  of  1810  were  enacted.  In  addition,  the 
report  of  the  revisers,  who  were  among  tbe 
most  learned  lawyers  of  the  commonwealth, 
shows  that  in  substituting  the  word  "may" 
for  the  term  "It  shall  be  lawful"  they  did  not 
intend  to  make  any  change  in  the  law.  The 
third  section  of  chapter  169  as  reported  by 
them  provided  that  "any  action  or  suit  men- 
tioned In  tbe  two  preceding  sections  [which 
were  the  same,  so  far  as  they  affect  this 
case,  as  sections  3214'and  3215  of  the  Code 
of  1887]  may  be  In  a  circuit,  county,  or  cor- 
poration court  of  any  county  or  corporatJon 
wherein  It  Is  allowed  thereby  to  be  brought, 
except  that  an  action  or  suit  against  a  Judge 
of  a  circuit  court  shall  not  be  In  a  county 
or  corporation  court  unless  It  be  brought  un- 
der some  other  clause  of  the  flrst  section  than 
the  fifth." 

If  It  was  Intended  that  a  circuit  Judge 
could  not  sue  or  be  sued  (In  such  a  case  as 
Is  contemplated  by  the  fifth  clause  of  sec- 
tion 1  of  chapter  169  of  the  Code  of  1849) 
under  the  first  clause  of  that  section,  or  un- 
der the  second  section  of  that  chapter,  but 
only  under  the  fifth  clause  of  section  1,  why 
make  any  such  proTlsIon  as  Is  contained  In 
the  latter  part  of  section  3? 

There  Is  nothing,  as  It  seems  to  us.  In  the 
clause  under  consideration,  or  In  Its  context, 
or  In  the  revisions  which  our  laws  have  un- 
dergone, to  show  that  It  was  the  Intention 
of  the  lawmaking  power  to  use  the  word 
**may"  In  the  clause  In  question  In  tbe  sense 
of  "may  only." 

If  the  construction  Insisted  upon  bad  no 
other  effect  than  to  prevent  a  Judge  from  su- 
ing and  being  sued  In  his  own  court,  ani 
thereby  did  away  with  the  necessity  of  re> 
moving  tbe  cause  to  some  court  of  which  be 
was  not  tbe  Judge  or  of  having  some  other 


•nit  that  would  follow.  Such  a  construction 
wovld  take  awa^  the  Jnrladlctloa  of  oourta 
otber  tiian  his  own,  wbleb,  bat  for  anch  cm- 
■traction,  would  hare  jurisdiction  of  tbe  case. 
It  would  prerent  a  circuit  Judge  In  such  a 
case  from  suing  or  beliv  sued  In  any  corpo- 
ration or  otbw  conrt  In  any  county  or  cor- 
poration tat  bis  circuit  wblcta  might  otber* 
wise  bare  Jurisdiction  of  the  case.  It  In  the 
case  under  consideration,  the  debt  or  demand 
asserted  bad  been  against  two  persons,  one 
of  whom  resided  In  Shenandoah  county  and 
tiie  other  In  the  city  of  lUchmond,  upon  a 
canse  of  action  which  aime  In  the  city  of 
I^cbburg.  or  if  the  Judge,  with  another 
who  resided'  In  Richmond,  was  liable  npon  a 
cause  of  action  which  arose  in  Lynchburg, 
no  action  or  suit  could  be  brought  in  any 
court  tat  the  Judge's  clrcnlt,  nor  in  the  dty 
of  Slcbmond,  nor  in  the  dly  of  Lyndiburg, 
but  could  on^  be  broui^t  la  some  court  in  a 
circuit  adJoUiing  the  Twelf  tb  circuit 

What  reason  Is  there  in  the  cases  Bun>osed 
why  the  actions  or  sulta  should  not  be 
brought  In  some  court  in  Richmond  or  "LjnQi- 
burg?  Tet  if  the  word  "may"  must  be  con- 
straed  as  "may  only,'*  actions  or  suits  could 
only  be  brought  in  an  adjoining  drcnlt. 

We  are  of  opinion  that  the  circuit  court  of 
^enandoah  county  bad  Juiisdiction  of  the 
case,  and  that  the  demurrer  to  the  plea  ought 
to  hare  been  sustained.  We  are  further  of 
opinion  that  tbe  demurrers  to  the  pleas  to  tbe 
Jurisdiction  of  the  circuit  court  for  Clorlte 
county,  to  which  tbe  case  had  been  remored, 
should  also  have  been  sustained.  Section 
8216.  Code. 

Tbe  Judgment  complained  of  must  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings. 


TATE  T.  JONES  et  al. 
(Supreme  Court  of  Appeals  of  Virginia.  Sept. 
13.  1900.) 

HXECUTORS  AND  ADMINISTRATORS— SETT LB- 
KBNT  OF  ACCOUNTS— LBQACIBS— PAYMENT— 
PRESUMPTION— EQUITY— LACHES. 

1.  Aq  administrator  had  a  settlement  with 
the  residuary  legatees,  and  received  receipts 
from  them  in  full  of  their  interests  in  the  es- 
tate. He  afterwards  collected  money  on  judg- 
ments  in  his  favor  as  admiaistrator.  After  the 
execution  of  such  receipts,  and  until  tbe  ad- 
ministrator's death,  a  period  of  some  17  years, 
all  parties  lu  interest  treated  the  accounts  as 
settled;  and  after  the  admintatrator'a  death  no 
claim  was  made  against  his  estate,  except  by 
complainant,  as  assignee  of  one  of  such  lega- 
tees, who  sued  the  administrator's  estate  for  a 
settlement  of  hla  accounts.  Held,  that  it  must 
be  presumed  that  the  money  collected  on  the 
judgment  was  embraced  in  the  receipts. 

2.  In  a  suit  by  an  assignee  of  a  residuary 
legatee  against  the  administrator's  estate  for  a 
settlement  of  bis  accounts,  it  appeared  that  In 
1874  complainant  became  assignee  of  the  claim; 
that  be  never  notified  the  administrator  of  its 
assigument,  uor  made  a  demand  for  its  pay- 
ment; that  in  1875  the  administrator  paid  the 
legatee  a  small  sum,  and  received  his  receipt  In 
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piainaut  gare  uo  explanation  for  his  Umg  de- 
lay in  assertliv  his  claim.  BeU,  timt  com- 
plainant's right  of  action  was  barred  by  laches. 

Appeal  from  drmlt  couiC,  SmyUi  ooimtj. 

Bill  by  cme  Jones  and  others  against  one 
Tate,  administrate,  for  a  settlement  of  ac- 
counts. From  a  decree  In  favor  of  oonq^ain- 
ants,  defendant  ai^wala.  Reversed. 

James  H.  Gllmore  and  White  &  Buclianan, 
for  appellant  A.  L.  Robinson  and  C  B. 
Thomas,  for  tLpgeUeea. 

BUCHANAN,  J.  John  McCready  died  bi 
the  year  1862  testate.  His  son  William  J. 
McCready,  one  of  the  executors  named  in  the 
will,  qoallfled  as  such  in  November  of  that 
year.  In  the  year  1871  he  refused  to  give 
addltlmal  security,  and  bis  powers  as  execu- 
tor woe  revoked.  U.  B.  Tate  was  appointed 
administrator  of  the  uuadmlnlstered  estate, 
with  the  wlU  annexed.  Neither  the  tteeutor 
nor  the  administrator  de  bonis  non  returned 
an  inventory  of  the  assets  which  cane  to 
their  possesslcn  or  knowledge;  nor  did 
either  of  them  lay  before  the  ooramiaaloner 
of  accounts  a  statement  of  bis  receipts  for 
any  year,  or  canse  a  settlement  of  Lis  ac- 
counts to  be  made,  as  required  by  chapter 
121  of  tbe  Code.  Ibe  executor  died  In  tbe 
year  1877,  and  tlie'  administrator  de  bonis 
non  in  the  year  1882.  This  suit  was  Insti- 
tuted in  the  year  1885  by  the  assignee  of  irne 
of  the  residuary  legatees,  tor  a  settlement  of 
the  accounts  of  the  administrator.  The  de- 
fense relied  on  Is  the  long  and  unexi^lned 
delay  of  the  complainant  In  asserting  his 
claim,  whidi  was  acquired  by  assignment 
from  Thomas  F.  McCresdy,  one  of  the  re- 
siduary legatees,  In  the  year  1874. 

Neither  In  tbe  complainant's  bill  aor  In  his 
proof  Is  there  any  explanation  furnisbed  <a 
Ids  great  delay  ta  bringing  suit*  While  It  Is 
true  that  the  administrator  returned  no  In- 
ventory and  nude  no  settlemoit  of  bis  ac- 
counts before  the  commissioner  of  acconnts. 
It  aeems  that  he  had  some  kind  of  a  settle- 
meut  or  accounting  with  the  residuary  leg- 
atees In  the  year  1874  or  18^  In  August. 
1873,'  William  J.  McCready,  the  late  execator. 
assigned  all  bis  Interest  in  the  personal  estate 
of  the  testator,  which  had  or  would  come  to 
the  hands  of  the  administrator  de  bonis  non 
for  administration,  to  M.  McGormick;  and  on 
the  4th  of  September,  1874,  McCormIck  exe- 
cuted a  receipt  to  the  administrator  In  full 
settlement  of  that  interest  in  the  testator's 
estate. 

Od  the  29th  day  of  August.  1874,  W.  B. 
McCready,  one  of  the  residuary  legatees,  gave 
the  administrator  a  receipt  In  full  of  the  in- 
terest which  he  took  under  the  will;  and  on 
the  2d  day  of  September  followli^E  be  exe- 
cuted  as  assignee  of  his  brother  John  I*.  Mc~ 
Cready,  another  residuary  legatee,  a  receipt 
to  the  administrator  tat  full  settlement  of  that 
lnt«est 


clainu^  executed  a  receipt  to  the  administra- 
tor In  full  of  bis  interest  In  the  estate.  Ihe 
senulneness  of  this  receliit  Is  disputed  by  the 
complainant. 

Subsequent  to  the  date  of  those  receipts 
the  administrator  collected  more  than  $900 
on  judgments  rendered  In  his  favor  as  ad- 
ministrator before  the  reedpts  were  given. 
The  receipts  being  In  full  of  all  the  Interests 
which  the  parties  giving  them  had  In  tiie 
testator's  estate,  the  presumption  is  that  the 
amounts  due  on  those  judgments  were  em- 
braced in  the  settlement  <a  calculation  made 
when  the  receipts  were  given.  That  pre- 
Bumption,  however,  is  only  prima  fade,  and 
In  a  case  Ulte  this  would  be  more  easily  re- 
butted than  where  the  party  taking  the  re- 
ceipt did  not  occupy  a  fldudary  relation. 

There  Is  nothing,  however.  In  this  case 
tending  to  rebut  that  presumption.  After  the 
ececutioD  of  those  receipts,  and  until  the  ad- 
ministrator's death,-4  period  itf  17  or  18 
years,— all  the  parties  In  Interest  seem  to 
have  treated  the  accounts  of  the  administra- 
tor as  settled,  so  far  as  their  interests  were 
concerned.  After  the  admluistrator's  death, 
and  until  the  Institution  of  tliis  suit,  no  claim 
was  made  against  nls  estate  on  that  account 
by  any  of  the  parties  except  the  complainant^ 
and  during  the  progress  of  the  cause  none  of 
tbe  parties  In  whose  favor  the  decree  was 
rendered  appeared,  so  far  as  tbe  record 
shows,  and  claimed  that  anything  was  due 
tbem,  or  that  tbe  receipts  In  full  did  not  in- 
clude all  their  Interests  in  the  testator's  per- 
sonal estate. 

In  December,  1802.  within  a  few  months 
after  tbe  administrator's  death,  the  com- 
plainant asserted  bis  claim,  and  in  tbe  year 
1805,  as  before  stated,  instituted  this  suit 

Although  tbe  complainant  became  the  as- 
signee of  tbe  claim  now  asserted  in  the  year 
1874,  It  does  not  appear  that  he  ever  notified 
tbe  administrator  of  Its  assignment  to  blm, 
or  made  any  demand  upon  him,  or  sought  a 
settlement  of  bis  accounts  as  administrator. 
In  August,  1875,  nearly  a  year  after  the  com- 
plainant became  the  assignee  of  Thomas  F. 
:hIcCready's  legacy,  tbe  administrator  paid 
McCready  a  small  sum,  and  took  bis  receipt 
in  full  for  bis  Interest  In  the  estate. 

In  tbe  year  1801  the  administrator  and  the 
complainant  had  a  settlement,  In  which  a 
Judgment  In  favor  of  Tate,  as  administrator 
of  tbe  testator's  estate,  against  the  com- 
plainant, and  the  private  dealings  between 
tbem,  were  settled,  yet  it  clearly  appears 
tbat  at  that  time  no  mention  was  made  of 
the  claim  now  asserted. 

As  before  stated^  the  complainant  neither 
in  his  pleadings  nor  his  proof  gives  any  ex- 
planation for  his  long  delay  In  asserting  his 
claim. 

In  tbe  case  of  Covington  v.  Griffin's  Adm'r, 
98  Va.  — ,  34  a  EL  074,  975.  this  court.  In 
discussing  the  question  of  laches,  held,  upon 


It  cannot  be  said  that  there  has  been  rea- 
sonable diligence  In  this  case.  The  com- 
plainant delayed  asserting  his  claim  <notp 
withstanding  the  receipts  In  full  liad  be» 
given  to  the  administrator  20  years  before, 
of  which  he  must  have  had  notice)  until  the 
original  transactions  out  of  which  it  arose 
had  become  obscure  by  time,  parties  had  died, 
and  evidence  had  probably  been  lost,  so  that 
It  would  be  impossible  now,  with  any  degree 
of  certainty,  to  do  Justice  betwem  the  par- 
ties. 

Tbe  decree  appealed  from  must  tberefore 
be  reversed,  and  the  complainant's  bill  dis- 
missed. 

BIELY,  J.,  absent 


OARDNBB  V.  GARDNER. 
GARDNER  et  al.  v.  SAME. 

(Supreme  Court  of  Appeals  of  Tin^nia.  Sept. 

13,  1900.) 
DOWER— DBBD-CANCSLLATION. 

1.  A  widow  Is  entitled  to  dower  Id  lands 
of  which  her  husband  was  seised  duHng  the 
marrisKe.  anlesx  the  lands  were  bought  and 
pnid  for  by  another,  and  conveyed  to  him  by 
Inadvertence. 

2.  Evidence  raising  only  a  strong  snspidon 
that  a  deed  Crom'a  son  to  his  father  was  ob- 
tained  by  the  grantee's  fraud  and  undue  inSu- 
ence  is  insufficient  to  entitle  tbe  grantor's  heirs 
to  a  decree  setting  It  aside. 

Appeals  from  circuit  court,  Washington 
county. 

Actions  by  Jennie  M.  Gardner  against  John 
W.  Gardner,  and  by  Bessie  Gardner  and  an- 
other against  same  defendant.  h\om  a  de- 
cree dismissing  both  causes,  plaintiffs  ap- 
peaL  Reversed  as  -to  the  first  case,  and  af- 
firmed as  to  tbe  second. 

J.  J.  Stuart,  L.  P.  Summers,  and  White  ft 
Penn,  for  appellants.  'D.  Trigg  and  D.  F. 
Bailey,  for  appellee. 

CARDWELL,  J.  This  Is  an  appeal  fnmi 
two  decrees  of  the  circuit  court  of  Washington 
county  entered  in  the  above-styled  causes, 
beard  together;  the  one  on  July  12,  1897,  re- 
fusing to  assign  dower  to  tbe  appellant  in  the 
first-named  cause  In  the  lands  In  controversy, 
and  the  other  on  October  2.  1807,  denying 
the  prayer  of  appellants  In  tbe  second-named 
cause  Uiat  a  certain  deed  made  by  their  fa- 
ther, John  Gardner,  conveying  tbe  lands  to  tbe 
appellee,  John  W.  Gardner,  be  declared  null 
and  void,— and  dismissing  both  causes. 

The  facta  out  of  which  tbe  suits  arise 
are  as  follows:  By  four  several  deeds  of  con- 
veyance made  In  the  years  1S82,  18S4,  and 
18S5,  John  Gardner,  son  of  appellee,  John  W. 
Gardner,  acquired  title  of  record  to  certain 
undivided  interests  In  tbe  lands  In  controver- 
sy, lying  In  Washington  county,  and  known 
as  the  'TnUen  Landa"  In  1SS9  John  Gard- 


the  following  deed: 

"This  deed,  made  this  March  24th,  1801, 
between  John  Gardner,  of  the  first  part,  and 
John  W.  Gardner,  of  the  second  port  all  of 
the  county  of  Washington  and  state  of  VIr-, 
glnla: 

"Wltnesseth,  that  for  and  In  consideration 
of  one  hundred  dollars  In  hand  paid,  the  re- 
ceipt of  which  Is  hereby  acknowledged,  John 
Gardner,  party  of  the  first  part,  hap  this  day 
bargained,  sold,  and  does  hereby  convey  to 
the  said  John  W.  Gardner,  of  the  second 
part,  all  of  my  interest  In  the  Hiram  FuUen 
and  Mfnnick  land,  or  Peggy  Fullen  and  Hir- 
am Fullen  land,  lying  on  both  sides  of  I'oor 
Valley  road,  -adjoining  the  lands  of  Hamilton 
and  others;  John  W.  Gardner  having  bought 
and  paid  for  the  above-named  lands,  and  the 
deeds  was  made  to  John  Gardner,  when  they 
should  have  been  made  to  John  W.  Gardner, 
and  as  the  said  John  Gardner  cannot  pay  bim, 
the  said  John  W.  Gardner,  for  the  land,  has 
taken  the  above  one  hundred  dollars,  and 
conveys  his  interest  in  said  lands;  and  John 
Gardner,  party  of  the  ilrst  part,  warrants  gen- 
erally the  title  of  tDe  lands  hereby  conveyed, 

"Wltaesseth  the  following  signatures  and 
seals. 

"John  W.  Gardner.  [Seal.]" 

Shortly  after  making  thfs  deed,  John  Gard- 
ner instituted  bla  suit  in  equity  against  John 
W.  Gardner  la  tiie  circuit  court  of  Washing- 
ton county  to  have  the  deed  set  aside  and 
annulled  on  the  ground  that  It  was  obtained 
from  him  by  fraud,  and  when  he  was  In  such 
a  state  of  Intoxication  that  he  was  without 
knowledge  of  what  he  was  doing;  but  there 
were  no  further  proceedings  in  the  cause,— 
John  Gardner  having  on  the  1st  day  of  Sep- 
tember, 1891,  died  intestate,  leaving  surviv- 
ing him  his  said  wife  and  their  two  infant 
children,  the  said  Bessie  and  Sister  Gardner. 

In  April,  1894,  appellant  Jennie  M.  Gard- 
ner instituted  her  suit  In  the  circuit  court 
of  Washington*  connty  against  appellee,  John 
W.  Gardner,  seeking  to  have  dower  assign- 
ed to  her  In  the  lands  conveyed  to  him  by  the 
deed  above  set  out;  and  at  the  same  time, 
and  In  the  same  court,  Bessie  and  Sister 
Gardner,  by  their  mother,  Jennie  M.  Gardner, 
as  their  next  friend,  instituted  their  suit 
against  appellee,  John  W.  Gardner,  to  have 
the  said  deed  set  aside  on  the  ground  that  it 
was  obtained  from  their  father  by  fraud 
and  undue  Influence. 

The  appellee,  John  W.  Gardner,  set  up 
as  n  defense  to  these  suits  that  the  lands  in 
question  were  bought  and  paid  for  by  him 
and  conveyed  to  him,  but  by  Inadvertence  or 
otherwise  the  middle  letter  of  his  name, 
"W.,"  was  omitted,  and  that  John  Gardner, 
his  son,  recognizing  this  fact,  in  order  to  cor- 
rect the  mistake,  conveyed  the  lands  to  him 
by  the  deed  of  March  24, 1891. 

Upon  oral  testimony  taken  before  a  com- 


the  circuit  court  made  the  decrees  appealed 
from. 

It  Is  nnneceraary  for  ns  to  determine 
whether  this  oral  testimony  was  admissible 
to  alter  the  documentary  evidence  shoving 
that  John  Gardner  had  such  seisin  in  the 
lands  in  controversy  after  his  marriage  «lth 
appellant  Jramie  &I.  Gardner  as  to  entitle 
her  to  dower  therein;  for,  If  It  were  con- 
ceded that  It  was  admissible,  it  is  by  no 
means  snffictent  to  sustain  appellee's  con- 
tention that  the  lands  In  question  were  in 
fact  conveyed  to  him,  and  the  amfusion  as 
to  title  thereto  caused  by  the  middle  letter 
of  his  name  being  Inadvertently  or  other- 
wise omitted  from  each  of  the  four  deeds 
above  mentioned.  One  or  more  of  the  deeds 
to  John  Gardner  describe  the  land  conveyed 
as  adjoining  the  lands  of  John  W.  Gardner; 
the  latter  having  acquired  other  interests  in 
the  Fullen  lands,  and  owning  other  lands 
adjoining.  It  Is  true  that  "title  bonds"  for 
two  of  the  Interests  in  the  land  were  taken 
by  John  W.  Gardner  to  himself,  and  It  may 
be  that  he  paid  a  part  of  the  purchase  mon- 
ey, but  he  knew  that  his  son,  John  Gard- 
ner, claimed  and  exercised  ownership  over 
the  lands.  He  said  on  several  occasions 
during  the  period  in  which  John  Gardner  ac- 
quired the  deeds  to  tbe  lands  that  he  was 
helping  the  latter  (his  son)  to  buy  the  lands. 
He  united  with  John  Gardner  in  employing 
counsel  to  file  a  bill  in  the  circuit  court  of 
Washington  county  against  other  parties 
owning  the  remaining  interests  in  the  Fiillen 
lands  to  have  partition  of  the  lands,  and  In 
which  bill  it  was  averred  that  John  Gard- 
ner's Interest  in  the  lands  was  acquired  by 
the  four  deeds  above  referred  to,  and  bis 
(John  W.  Gardner's)  interest  therein  ac- 
quired by  deed  from  certain  other  grantors 
than  those  to  the  deeds  to  John  Gardner. 
On  the  25th  day  of  July,  1887,  appellee 
united  with  John  Gardner  In  a  deed  of  trust 
conveying  their  interests  In  the  Fullen  lands 
and  other  lands  of  appellee,  upon  which  he 
resided,  to  ludemulfy  and  save  harmless  an 
ludorser  of  a  note  made  by  John  Gardner  to 
appellee's  order,  and  by  him  indorsed.  Un- 
der these  circumstances.  It  Is  Inconceivable 
that  in  each  of  the  four  deeds  conveying  an 
interest  In  the  Fullen  lands  to  John  Gard- 
ner tbe  mistake  was  made  that  appelW 
contends  for;  and  It  is  Incredible  that  such 
a  mistake  could  have  been  made,  and  appel- 
lee not  have  discovered  it  and  demanded  a 
correction  till  March,  1891,  when  he  pro- 
cured the  deed  from  John  Gardner  of  March 
24,  1891.  Appellant  Jennie  M.  Gardner  not 
having  united  with  her  husband  in  that 
deed,  she  is  clearly  entitled  to  dower  in  the 
lands  thereby  conveyed.  Therefore  the  de- 
cree of  July  12,  1897,  Is  erroneous.  Sections 
2267  and  2502  of  the  Code. 

While  the  evidence  In  the  cause  Is  sufB- 
clent  to  raise  a  atrong  suspicion  that  tbe 


these  causes,  It  Is,  In  our  opinion,  insufficient 
to  sustain  the  allegation,  and  therefore  the 
decree  of  Octotjer  2,  1897,  In  so  far  as  It 
dismissed  that  bill,  must  be  affirmed,  but  re- 
versed and  annulled  In  so  far  as  It  dismissed 
tbe  bin  in  the  first-named  cause;  and  the 
decree  of  July  12,  1897,  entered  In  the  first- 
named  cause,  win  also  be  reversed  and  an- 
nulled, with  costs  to  appellant  Jennie  M. 
Gardner,  and  that  cause  remanded  to  be  fur- 
ther proceeded  with  In  acconlance  with  this 
opinion. 

RIELY,  J.,  absent 


ROLLER'S  ADM'B  t.  PITMAN'S  ADM'R. 

.  (Supreme  Ctourt  of  Appeals  of  Virginia.  Sept 
27,  1900.) 

TRUST  DBBD— SALB-^OMMI&StONS— BSTOPPBL 
—RES  ADJDDICATA. 

1.  The  trustees  under  a  deed  of  trust  were 
appointed  special  commIS!:ioners  to  sell  tbe  in- 
cumbered property,  and  included  a  charge  for 
commissions  in  their  report.  The  report  was 
confirmed  by  the  court  without  objection,  and 
was  afterwards  canfirmed  in  the  supreme  court. 
The  beneSriary  kfterwarde  deducted  sach  com- 
missions from  tbe  property  in  computing  a 
dower  interest  in  the  property  which  was  due 
another.  Beld  to  estop  the  beneficiary  from  in- 
sisting that  tbe  allowance  was  too  large. 

2.  Tlie  trustees  under  a  deed  of  trust  were 
appointed  by  tbe  court  as  special  commissioners 
to  sell  the  incumbered  property,  and  they  in- 
clnded  a  charge  for  commissioDS  in  their  re- 
port. The  report  was  confirmed  by  the  court 
without  objection  by  tbe  bene&clary.  Held  an 
adjudication  on  the  amount  of  the  commission 
allowed  which  would  preclude  the  beneficiary 
from  subsequently  objecting  thereto. 

Appeal  from  circuit  court,  Rocklngbam 

county. 

Suit  by  Roller's  administrator  against  Pit- 
man's administrator.  From  an  order  requir- 
ing commissioners  to  account  for  certain  mon- 
eys charged  by  them  as  commissions  for  the 
sale  of  land,  the  commlsBloners  appeal.  Re- 
versed. 

J.,  J.  Lh  &  R.  Bnmgardner,  for  appellants. 
Bipe  A  Harris,  for  appellee. 

HARRISON.  J.  The  suit  out  of  which  this 
controversy  grows  was  brought  to  subject  tbe 
land  of  Caiarles  A.  R.  Moore  to  the  satlsfac- 
tloa  of  the  liens  thereon.  A  number  of  liens 
were  audited,  but  It  is  only  necessary  to  men- 
tion that  the  first  In  order  of  priority  was  a 
deed  of  trust  debt  In  favor  of  Samuel  Sback- 
lett,  which  provided  for  5  per  cent,  commis- 
sions to  tbe  trustee  In  the  event  of  a  sale; 
tbe  second,  an  annuity  charge  In  favor  of 
Mrs.  E.  G.  Moore;  and  tbe  third,  a  deed  of 
tmst  debt  In  favor  of  John  L.  Pitman. 

On  April  14,  1887,  the  trustees  named  in 
the  deeds  of  trust  constltatlng  tbe  first  and 
third  liens,  were  appointed  special  commls* 
stoners  of  the  court  to  sell  the  real  estate  in 


trustees,  from  which  it  appears  that  the 
land  was  sold  to  John  L.  Pitman  at  the  price 
of  ¥18,323.21.  This  sum  was  credited  by  the 
trustees  In  their  report  with  an  Itemized 
statement  of  the  costs  of  suit  and  sale.  In- 
cluding therein  a  commission  on  the  gross 
sale  of  5  per  cent,  showing  a  balance  in 
hand  of  ¥17,282.6G,  which  was  not  sufficient 
to  pay  In  full  the  third  lien  In  favor  of  John 
L.  Pitman.  On  April  19.  1889,  this  sale  was, 
without  objection,  duly  confirmed,  and  W.  W. 
Roller,  trustee  In  the  Shacklett  deed  of  trust 
appointed  special  receiver  to  collect  the  pro- 
ceeds of  sale  and  disuurse  tbe  same  In  ac- 
cordance with  the  report  of  Hens  confirmed 
April  14.  1887. 

From  this  decree  of  April  19,  1889,  which, 
in  addition  to  confirming  the  sale,  finally  dis- 
posed of  a*  controversy  as  to  the  priority  of 
the  Pitman  deed  of  trust  ao  appeal  was  tak- 
en to  this  court  by  one  of  tbe  subsequent 
lienors  of  Moore,  attacking  tbe  priority  given 
the  Pitman  deed  of  trust  upon  tbe  ground 
that  It  was  not  properly  acknowledged  for 
recordation.  The  result  of  this  appeal  was 
an  affirmance  of  the  decree  of  April  19,  1889. 
See  Corey  t.  Moore,  8(1  Va.  721,  11  8.  E.  114. 
After  the  case  went  back  from  this  court 
an  order  was  made  directing  W.  W.  Roller, 
as  trustee  and  special  receiver,  to  settle  hU 
accounts.  This  settlement  was  promptly 
made  by  a  master  commissioner,  whose  re- 
port shows  that  the  entire  proceeds  of  sale 
had  been  properly  applied,  and  the  special 
receiver's  disbursements  supported  by  proper 
vouchers.  Among  the  credits  allowed  in 
stating  this  account  Is  the  following:  "Com- 
missions stated  in  the  report  of  sale,  $916.18." 
Tbe  allowance  of  this  Item  was  excepted  to 
by  John  L.  Pitman  upon  the  ground  that  the 
commissions  were  excessive;  the  contention 
being  that  W.  \V.  Roller  and  L.  Trlplett,  Jr., 
were  not  acting  In  their  capacity  as  tmstees 
In  making  the  sale  in  question,  but  as  special 
receivers  of  tbe  court,  and  were  therefore 
only  entitled  to  tbe  commissions  allowed  bj 
statute.  The  circuit  court  subsequently  sns* 
talned  this  view,  and  by  decree  of  January 
11,  1807,  ordered  that  W.  W.  Roller,  special 
receiver  In  tbe  cause,  pay  to  the  administra- 
tors of  John  L.  Pitman  $765.54,  with  interest 
on  $S77.T7  from  April  1,  1890.  and  the  costs 
attending  the  controversy;  that  being  the 
amount  of  commissions  reserved  by  the  tras- 
tees  in  excess  of  tbe  statutory  allowance. 
W.  W.  Roller  having  died,  his  administrator 
was  made  a  party  defendant,  and  in  October, 
1897,  asked  leave  to  file  a  bill  to  review  tbe 
decree  of  January  11,  1897,  which  motion 
was  overruled  by  uecree  of  Xovember  1,  1807. 

From  both  these  decrees  (namely,  that  of 
January  11.  1S97,  and  that  of  November  1, 
1897)  this  appeal  was  allowed. 

In  the  view  we  take  of  this  case.  It  Is  un- 
necessary to  consider  whether  or  not  the 
trustees  or  special  commissioners  were,  as 


sale  made  by  tliem.  Tbey  acted  upon  tne 
view  that  they  were  entitled  to  such  com- 
missions. When  the  sale  was  made  they  col- 
lected as  the  cash  payment  $1,040.55,— a  sum 
exactly  sufficient  to  pay  the  costs  of  suit  and 
sale.  Including  the  commission  of  5  per  cent; 
and  In  making  their  report  of  sale  to  the 
•court,  which  they  do  as  trustees,  they  return 
therewith  an  itemized  statement  of  their  dis- 
borsement  of  the  cash  payment,  one  item  of 
which  is,  '*Ck>m6.  on  $18,32».21,  5  per  cent, 
$916.16."  John  Ll  Pitman,  who  aione  was 
AfTected  by  the  sum  retained  for  commissions, 
was  a  party  to  this  suit;  he  was  the  pur- 
chaser of  the  land  sold;  he  made  the  cash 
payment  by  check  to  cover  the  costs  of  suit 
and  sale,  which  included  the  5  per  cent 
commissions;  «be  allowed  the  sale  to  be  con- 
firmed to  himself  upon  the  basis  of  the  re- 
port of  sale  as  made,  without  one  word  of 
objection  to  the  commissions  allowed  by  the 
report;  and  in  this  court,  as  appellee  In  the 
case  of  Corey  v.  Moore,  supra,  be  had  the 
decree  confirming  the  report  of  sale  affirmed, 
without  a  suggestion  that  there  was  any  er- 
ror in  respect  to  the  rate  of  commissions  re- 
served by  the  trustees. 

After  the  case  went  back  to  the  circuit 
court,  Mrs.  E.  G>.  Moore  filed  her  petition 
therein,  claiming  a  right  to  contingent  dower 
in  the  land  sold,  and  asking  that  the  same  be 
commuted  and  paid  to  ber  In  money.  To  this 
petition  John  L.  Pitman  filed  an  answer  de- 
nying the  contingent  dower  rigbt  but  saying 
that  Inasmuch  as  be  had  been  greatly  har- 
assed in  securing  bis  debt  au^  "^QS  very 
desirous  of  finally  and  forever  putting  an 
end  to  the  protracted  litigation,  be  would 
make  no  objection  to  the  decree  In  favor  of 
the  petitioner.  He  then  proceeds  to  show 
what  proportion  of  tbe  proceeds  of  sale  la 
subject  to  the  contingent  dower  right  by 
deducting  the  items  paramount  thereto;  and 
among  other  deductions  he  includes  this 
Item,  "The  cost  of  sale  and  suit  $1,040.55," 
thus  again  recognizing  and  acquiescing  In  the 

5  per  cent  commissions  retained  by  tbe 
trustees.  Apart  however,  from  the  acqui- 
escence of  John  U  Pitman  in  the  charge  of 

6  per  cent,  commissions  made  by  tbe  trustees 
at  the  time  of  the  sale,  which  abundantly 
appears  from  the  record,  we  are  of  opinion 
Uiat  the  question  is  res  adjudlcata,  and  can- 
not be  reopened.  Where  a  given  matter  be- 
comes the  subject  of  litigation  In,  and  of  ad- 
judication by,  a  court  of  competent  jurisdic- 
tion, the  court  requires  the  parties  to  the 
litigation  to  bring  forward  their  whole  case, 
and  will  not  (except  under  special  circum- 
stances) permit  the  same  parties  to  open  the 
same  subject  of  litigation,  in  respect  of  mat- 
ter which  might  have  been  brought  forward 
as  a  part  of  tbe  subject  in  contest,  but  which 
was  not  brought  forward  only  because  they 
have,  from  negligence,  inadvertence,  or  even 
accident,  omitted  part  of  their  case. 

The  plea  of  res  adjudlcata  applies,  except 


parties  to  form  an  opinion  and  pronounce  a 
Judgment,  but  to  every  point  which  properly 
belonged  to  the  sabject  of  litigation,  and 
which  tbe  portiea,  uerdslng  reasonable  dili- 
gence, might  have  brought  forward  at  the 
time.  Henderson  t.  Henderson,  8  Hare.  115; 
Diamond  State  Iron  Co.  t.  Alex.  K.  Barlg 
Co.,  93  Va.  696,  28  8.  EL  804.  The  qnestkia 
presented  In  the  case  at  bar  could  haTe  beat 
raised  by  an  exertion  to  the  r^urt  of  sale 
in  which  the  conunisslona  were  credited  to 
the  trustees,  and,  in  justice  to  all  pardei, 
this  should  have  been  don&  Having  permit- 
ted tbe  report  of  sale  to  be  eonflrmed,  and 
the  decree  confirming  tbe  same  to  be  affirmed 
by  this  court,  vithont  raising  any  qnestlon 
as  to  the  propriety  of  tbe  conunlaaions 
charged,  the  rights  of  the  trustees  In  reject 
to  such  commissions  must  be  regarded  as 
finally  settled  and  beyond  the  reach  of  judi- 
cial Inquiry. 

For  these  reasons  the  decree  complained  of 
must  be  reversed  and  set  aside,  and  Oils 
court  win  enter  such  decree  as  the  diciilt 
court  ought  to  have  rendered. 

QABDWELL,  J.,  absent 


DEATON  GHOCERT  CO,  t.  PEPPER. 

(Supreme  Court  of  Appeals  of  Virsmia.  Sept 
27,  1900.)  • 

JUDOMEWTS— PAYMENT— NOVATION— SUFFI- 
CIENCY OP  BVIDENCB. 

1.  Where  a  deed  of  trust  is  ^ven  to  a  credit- 
or as  collateral  for  a  debt,  and  the  property  ia 
afterwards  purchased  by  the  creditor  at  a  sale 
under  the  trust  deed,  but  is  aubsetjuentiy  taken 
from  him  under  a  vendor's  lien  existing  against 
the  property  when  the  trust  deed  was  made,  tbe 
debtor  is  Dot  entitled  to  credit  on  the  Judg- 
ment for  the  price  which  the  eredittw  agreed  to 
pay  for  such  property. 

2.  Evidence  that,  when  a  trust  deed  waa  gif- 
en  by  tbe  son  of  a  judgment  debtor  to  the 
creditor,  the  parties  knew  that  there  had  been 
a  vendor's  lien  on  tbe  property,  but  that  the 
debtor  insisted  that  it  had  bieen  extinguished,  ia 
admissible,  but  not  conclasiTe,  to  determine 
whether  the  transfer  was  for  security  or  was  a 
novation. 

3.  A  son  executed  a  trust  deed  to  certain 

froperty  to  the  judgment  creditor  of  the  father. 
D  the  traosaction,  in  which  all  were  preaent, 
tbe  creditor  and  bis  attorney  testified  that  it 
WBB  expressly  agreed  that  tbe  deed  was  Kiven 
as  security,  and  not  in  settlement  of  tbe  judg- 
ment The  attorney  testified  that  the  debtor 
afterwards  admitted  his  liability  oa  the  jndg* 
ment,  and  an  employ^  of  the  creditor  testified 
that  the  debtor  stated  that  the  only  defense 
he  had  against  the  judgment  was  that  he  was 
not  served  with  notice.  These  facts  were  de- 
nied by  the  debtor,  but  his  statements  were  in- 
consistent. The  son  testified  that  be  did  not 
hear  ail  the  conversation  at  the  time  of  the  ex- 
ecution of  the  deed,  but  that  it  was  given  to 
release  his  father,  but  on  cross-examination 
he  admitted  that  the  creditor  was  to  have  the 
first  lien  on  the  property.  One  witness  testi- 
fied that  he  heard  the  creditor  say  that  tba 
deed  released  the  debtor.  Held  not  soffieisnt  t0 
establish  a  novation. 


AfBinat  J.  XL  Pepper.  PennoD  by  plamtiff 
to  enforce  tt»  Judgment  against  defendant 
From  the  decree,  plaintiff  appeala.  Modi- 
fled. 

Henry  &  Graham  and  J.  Hampton  Hoge, 
for  appellant  Plilegar  &  Jobn«on,  for  ap- 
pellee. 

CARDWELIi,  J.  The  Deaton  Grocery 
Company,  assignee  of  Jones  &  Deaton,  held 
a  Judgment  against  A.  J.  Deyerle  &  Sons 
and  J.  E.  Pepper  for  $810.61,  with  Interest 
and  coBtfl,  obtained  in  the  hustings  court  of 
the  city  of  Roanoke  at  Its  March  term,  1893. 

A.  J.  Deyerle  &  Sons  were  at  the  time,  or  soon 
thereafter  became,  InsolTent,  leaving  J.  E. 
Pepper  as  the  only  solvent  judgment  debtor 
from  whom  the  Judgment  could  be  made. 
The  Deaton  Grocery  Company,  not  desiring 
to  press  Pepper,  In  their  negotiations  relative 
to  the  Judgment  took  a  deed  of  trust  from  F. 
P.  Pepper,  a  son  of  J.  B.  Pepper,  to  B. 
LacT  Hoge,  trustee,  dated  October  20,  1893, 
and  conveying,  with  covenants  of  general 
warranty,  a  house  and  lot  In  the  town  of  £1- 
llBton,  to  secure  a  note  of  F.  P.  Pepper  of 
even  date  with  the  deed,  drawn  to  the  order 
of  the  Deaton  Grocery  Company,  payable  one 
year  from  Its  date,  for  the  sum  of  Sl,02&79, 
the  aggregate  of  the  said  Judgment  includ- 
ing Interest  costs,  and  attorney's  commissions 
tor  Ita  collection.  Default  having  been  made 
In  the  payment  of  the  note  secured,  the  trus- 
tee sold  the  bouse  and  lot  at  public  auction 
on  the  1st  day  of  December,  1891,  and  the 
property  was  purchased  by  the  Deaton  Gro- 
cery Company  at  the  price  of  $750,  and  on  or 
about  that  date  the  trustee  conveyed  the 
property  to  the  purchaser. 

A  short  time  after  this  sale  Mrs.  A.  D. 
Campbell  brought  her  suit  In  equity  In  Mont- 
gomery county  circuit  court  to  enforce  a  ven- 
dor's Hen  held  by  her  on  lands  In  the  town  of 
Elliston  that  she  had  previously  sold  to  the 
Elllston  Development  Company,— the  lot  in 
question  being  a  part  of  the  land  to  which 
this  vendor's  Uen  attached,  and  the  Elllston 
Development  Company  having  sold  it  to 

B.  M.  Deyerle,  a  member  of  the  firm  of  A. 
J.  Deyerle  &  Sons;  but  at  Deyerle's  request 
he  being  financially  embarrassed,  It  waa  con- 
veyed to  F.  P.  Pepper. 

The  Deaton  Grocery  Company,  relying  upon 
the  representations  made  to  Its  representative 
and  to  its  attorney  by  R.  M.  Deyerle  and  J.  E. 
Pepper  when  the  deed  of  October  20,  1893, 
was  executed,  to  the  effect  that  Mrs.  Camii- 
bell  had  agreed  with  R.  M.  Deyerle  that.  If 
he  would  build  a  drug  store  upon  the  lot 
in  question,  ahe  would  release  her  vendor's 
lieu  thereon,  and  that  the  agreement  had 
been  complied  with  on  the  part  of  R.  M. 
Deyerle,  thereby  entitling  him  and  P. 
Pepper  to  the  release  of  the  bouse  and  lot 
txom  the  Tendor's  lien,  appeared  in  that  mlt 


Campbell,  and  the  house  ana  lot  entirely  lost 
to  the  Deaton  Grocery  Company. 

At  th^  November  term,  1897,  of  the  circuit 
court  of  Montgomery  county,  appellant  tiled 
Its  petition  In  the  suit  of  the  New  York 
Elnamel  &  Paint  Company  against  A.  3.  Dey- 
erle &  Sons  et  al.,  pending  in  said  court  seek- 
ing to  enforce  its  original  Judgment  against 
A.  J.  Deyerle  &  Sons  and  J.  E.  Pepper;  the 
latter  being  solvent,  and  owning  lands  upor 
which  the  Judgment  became  a  lien  at  Its 
rendition.  J.  E.  Pepper  resisted  the  enforce- 
ment of  the  Judgment  upon  two  groundsr 
One,  that  be  had  not  been  summoned  in  the 
action  at  law  in  which  the  Judgment  was  ob- 
tained; the  other,  that  there  bad  been  a  sub- 
stitution of  securities.  In  other  words,  that 
by  the  giving  of  the  deed  of  trust  of  October 
20,  1894,  by  bis  son  F.  P.  Pepper,  there  was 
a  novation  of  the  Judgment,  and  he  (T.  B. 
Pepper)  had  been  released  from  it 

It  was  conceded  finally  that  there  was  no- 
merlt  in  the  first  contention;  and  as  to  the 
second  the  circuit  court  upon  the  evidence  pro 
and  con,  held  that  the  execution  of  the  deed' 
of  trust  by  F.  P.  Pepper  was  not  a  novation 
of  the  Judgment  hut  was  Intended  as  addi- 
tional or  collateral  security  for  Its  payment 
but  further  held  by  Its  decree  then  made  that 
the  Judgment  should  he  credited  with  the  net 
amount  of  the  proceeds  of  the  sale  of  the 
property  conveyed  In  the  deed  of  trust  made 
by  the  trustee,  and  bid  in  by  the  Deaton  Gro- 
cery Company. 

From  BO  much  of  this  decree  as  re- 
quires that  the  Judgment  of  the  Deaton 
Company  shall  be  credited  with  the  net  pro- 
ceeds of  the  sale  of  the  house  and  lot  by 
Hoge,  trustee,  It  obtained  an  appeal  to  this 
court;  and  appellee,  J.  E.  Pepper,  assigns  as 
cross  error  that  part  of  the  decree  which  de- 
cides that  the  deed  of  trust  was  not  a  nova- 
tion of  the  Judgment 

The  grounds  upon  which  the  circuit  court 
bases  that  part  of  Its  decree  complained  of 
by  appellant  are:  First  that  at  the  time  of 
the  execution  of  the  deed  of  trust  It  was 
known  to  all  parties,  Including  appellant  and 
Its  counsel,  that  there  was  a  vendor's  lien 
on  the  property  conveyed  In  the  deed  of  trust 
in  favor  of  Mrs.  A.  D.  Campbell,  and  that 
the  trustee  did  sell  the  property,  subject  to 
the  vendor's  Hen,  and  It  was  purchased  by 
appellant  at  the  price  of  $750;  and,  second, 
that  it  appeared  from  the  record  In  the  suit 
of  Mrs.  A.  D.  Campbell  against  the  Elliston 
Development  Company  et  al.  that  after  ob- 
taining Its  deed  tbe  appellant  appeared  In 
that  suit  and  tried  to  show  that  there  was  no 
subsisting  vendor's  lien  on  tbe  property  in 
favor  of  Mrs.  Campbell. 

If  the  deed  of  trust  was  not  a  novation  of 
the  Judgment  but  was  Intended  only  as  ad- 
ditional or  collateral  security  for  the '  pay- 
ment of  the  Judgment,  and  this  security  was 
entirely  lost  to  appellant,  It  would  seem  clear 


Tliat  it  \ras  known  to  all  the  parties,  In- 
cluding the  appellant  and  Its  counsel,  that 
there  was  a  vendor's  Ilea  on  the  property 
conveyed.  In  favor  of  Mrs.  Campbell,  and 
that  appellant  tried  to  show  that  it  was  not 
then  a  subsisting  lien  In  favor  of  Mrs.  Camp- 
bell, are  circumstances  to  be  considered  in 
determining  whether  or  not  there  was  a  no- 
vation of  the  Judgment  or  a  substitution  of 
securities,  but  they  are  by  no  means  con- 
clusive of  the  question. 

This  is  the  only  question  iu  the  case  that 
requires  our  consideration.  A  decision  of  it 
turns  upon  the  evidence  as  to  the  latention 
of  the  parties,  and  what  was  their  under- 
standing when  the  time  for  the  payment  of 
the  judgment  was  extended  and  the  deed  of 
trust  executed. 

B.  Lacy  Hoge,  the  trustee  In  the  deed  of 
trost.  was  a  member  of  the  law  firm  of  Hoge 
ft  Hoge,  which  firm  was  In  charge  of  the 
collection  of  the  Judgment  He  testl&es  that 
a  day  or  two  prior  to  the  execution  of  the 
deed  he  examined  the  title  to  the  property 
to  be  conreyed,  and  found  of  record  a  small 
Judgment  which  was  a  Hen  thereon,  and 
also  the  vendor's  lien  of  Mrs.  Campbell;  that 
afterwards  he  and  W.  E.  Deaton  (of  the 
Deaton  Grocery  Company)  saw  R.  BI.  De- 
yerle  and  3.  B.  Pepper,  and  told  them  ot 
these  liens;  that  F^per  and  Deyerle  both 
stated  that  an  execution  bad  been  levied  on 
the  stock  of  goods  In  the  drug  store,  which 
would  be  sufficient  to  satisfy  the  judgment, 
and  that  as  to  the  rendor^B  lien,  an  agree- 
ment had  been  made  with  Urs.  Campbell 
that  if  B.  M.  Deyerle  would  build  a  house 
upon  the  lot  she  would  release  the  vendor's 
lien  on  It;  that  Deyerle  bad  built  the  house 
(a  drug  store)  on  the  lot  and  Mrs.  Campbell 
would  release  the  lien;  that  J.  B.  Pepp«r 
then  and  there  agreed  that  If  the  deed  of 
trost  was  taken,  he  would  see  that  the  Judg- 
ment was  satisfied,  and  that  the  vendor's 
lien  was  marked  "Satisfied."  He  further 
states  that  J.  E.  Pepper  agreed  that  If  Mr. 
Deaton  would  extend  the  time  12  months, 
and  take  a  deed  of  trust  upon  the  property 
as  collateral  security  for  the  Judgment,  he 
(J.  B.  Pepper)  would  see  that  the  Judgment 
was  satisfied,  and  that  the  vendor's  lien 
would  be  marked  "Satisfied"  as  to  this  prop- 
erty, and  upon  his  nRreeinfe  to  do  this  Mr. 
Deaton  remarked  "that  he  had  no  disposi- 
tion to  press  Mr.  Pepper,  and  was  perfectly 
willing  to  give  him  the  time,  if  he  was  made 
jwrfcctly  safe,  and  that  he  would  take  the 
deed  of  trust";  that  thereupon  he  (wjtiiess) 
drew  up  the  deed  of  trust  and  F.  P.  Pep- 
per was  sent  for,  who,  upon  arriving,  want- 
ed to  know  if  what  was  being  done  involved 
him  In  any  way,  saying  that  the  debt  was  not 
bis  and  the  property  was  not  his,  and  when 
assured  that  he  would  only  be  affected  to  the 
extent  of  the  property  deeded,  and  would 


and  J.  B.  Pepper,  and  was  taken  as  collateral 
security  for  the  judgment;  that  It  waa  ex- 
pressly stated  by  him  to  J.  K  Pepper,  at  the 
time  the  deed  of  trust  was  taken,  that  be 
would  not  be  released  from  the  payment  of 
the  Judgment  and  that  Mr.  Pet^er  said  he 
readily  understood  that,  but  he  expected 
that,  if  he  got  the  time,  R.  M.  Deyerle  would 
pay  the  Judgment  and  he  would  be  saved 
harmless;  that  as  they  started  away  Mr. 
Deaton  remarked  to  Mr.  Pepper,  "Now,  yon 
see  that  that  Judgment  and  vendor's  Uoi 
are  marked  'Satisfied,'  "  and  Mr.  Pepper  said, 
"I  will  attend  to  that  at  once."  Witness  fur- 
ther states  that  before  the  property  was  ad- 
vertised for  sale  be  saw  J.  B.  Pepper,  and 
told  him  tiiat  the  note  secured  by  tbe  deed 
of  trust  would  be  credited  with  any  amoont 
the  Deaton  Qrocery  Company  would  pur- 
chase the  property  for,  whenever  he  (Pep- 
per) would  have  the  vendor^  lien  maiiced 
"Satisfied,"  and  he  agreed  to  do  so;  that  aft- 
er the  purchase  of  the  property  by  appellant 
he  went  to  see  J.  B.  Pepper,  and  Penwr 
agreed  to  have  the  Uen  mariced.  "Sattafled.** 

As  to  the  representations  nwde  bjy  R.  IL 
Deyerle  and  J.  B.  Peiver,  and  as  to  "wtm 
transpired  at  the  time  of  the  ^xeatlon  mt 
the  trust  deed  and  before,  witness  Hog»  b 
corroborated  by  W.  B.  Deatim.  He  potf- 
tively  states  that  tt  was  nuderstood  that  the 
deed  of  tntst  wss  not  a  novation  of  the 
Judgment  or  a  subsUtutlon  of  securities,  and 
that  J.  B,  Pepper  came  to  witness  in  the 
spring  or  summer  of  18&7  to  get  him  to  re- 
frain from  the  enforcement  of  the  Jntem«it 
saying  that  it  was  a  Just  debt  and  that  he 
would  sell  the  last  thing  in  ttie  world  to  psy 
his  Just  obligations;  that  If  he  (witness 
would  be  patimt  and  not  press  him.  he 
would  make  an  arrangemrait  to  pay  the  debt, 
—referring  to  the  fact  that  witness  had  been 
kind  to  him.  In  not  sooner  enforcing  the 
Judgment  Witness  explains  that  the  object 
appellant  bad  In  extending  the  time  for  the 
payment  of  the  Judgment  and  taking  the 
trust  deed,  and  In  defending  the  suit  of  Mrs. 
Campbell  to  enforce  her  vendor's  lien  on  the 
drug-store  lot,  was  to  befriend  J.  B.  Peppw. 
who  was  only  security  for  the  debt  and  to- 
wards whom  witness  felt  very  kindly.  Wit- 
ness further  says  that  J.  E.  Pepper  In  no 
way  claimed,  or  even  intimated  a  claim,  thnt 
he  was  released  from  the  Judgment  by  tbe 
deed  of  trust  and  that  Pepper  never  api^ed 
to  witness  or  to  the  Deaton  Company  to 
have  the  Judgment  in  question  marked  "Satis- 
fied." 

Witness  Straus,  who  is  also  connected 
with  tbe  Deaton  Grocery  Company,  appd- 
lant,  says  that  In  August,  1897,  J.  E.  Pepper 
came  into  his  office,  looking  for  Mr.  Deaton. 
saying  that  be  wanted  to  see  Bfr.  Deaton 
about  a  debt  he  bad  against  him:  that  he 
had  seen  Mr  Deaton,  and  had  some  talk 
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:ta  blm  about  It,  a  few  weeks  before.  lo 
t  coDTersatlou  witta  thli  witness,  J.  B. 
pper  said  that  he  did  not  know  wliat  to 
about  It,  as  his  attorney  had  advised  him 
it  be  did  not  tblnk  be  ought  to'  pay  the 
9t,  because  he  had  not  been  notified  that 
udgment  would  be  taken,  whereupon  wit- 
iS  asked  Pepiier  if  that  was  the  Mily  thing 
the  way,  and  ne  said  It  was. 
[t.  M.  Deyerle  having  died  before  the  depo- 
lons  in  the  case  were  taken,  his  version 
to  what  was  said  or  what  was  understood 
len  the  deed  of  trust  was  given  by  F.  P. 
pper  Is  not  known. 

r.  B.  Pepper,  in  his  deposition,  claims  to 
re  known  nothing  of  the  Judgment  uutU 
tt  before  he  had  the  interview  with  \V.  E. 
aton  In  the  summer  of  1887.  but  after^ 
iMs  abandons  bis  dalm  that  no  notice  was 
rved  on  him  in  the  suit  in  which  the  jndg< 
int  was  obtained.  He  denies  the  material 
itements  made  by  witnesses  Hoge  and 
laton,  and  gives  a  dlfl»ent  version  of 
lat  was  said  or  understood  when  the  deed 
trust  was  given,  but  testifies  In  an  eva- 
e  manner  and  makes  incoiulstent  state- 
!nts.  He  admits  that  he  wrote  on  Au- 
Bt  16,  1897,  to  Hoge  &  Hoge,  attorneys,  in 
;ily  to  a  letter  from  them  asking  a  settle- 
»nt  of  the  Judgment,  saying:  "F.  F.  Fep- 
r  will  be  at  home  in  a  few  days.  Then  I 
a  answer  you  more  folly.  It  Is  not  worth 
tile  bringing  snit  In  the  circuit  conrt.  If 
!  have  to  pay  it,  we  can  arrange  to  pay  it 
thout  further  costs."  He  again  wrote  to 
3se  attorneys  on  Angust  28,  1897,  In  reply 

a  letter  from  them,  in  which  he  says: 
'.  P.  Pepper  says  that  he  agreed  with  R. 

Deyerle  to  Join  him  In  the  deed  of  trust 
the  drug  store  to  release  me  on  the  Dea- 
1  Grocery  debt.  R.  M.  Deyerle  so  under- 
lod  It  In  that  way."  He  therein  claims 
it  no  notice  was  served  on  him  when  the 
Igment  was  gotten,  but  makes  no  claim  or 
intioD,  even,  In  that  letter  or  the  one  of 
■gust  IGtb,  of  any  other  defense  to  the 
3f?ment,  or  that  he  had  any  understanding 
th  appellant  or  its  attorney  that  he  was 
eased  from  the  Judgment  by  the  deed  of 

ISt. 

F.  P.  Pepper  claims  in  his  deposition  that 
=  deed  of  trust  was  given  in  order  to  re- 
ise  his  father  (J.  B.  Pepper)  from  the  judg- 
■nt,  but  he  admits  that  he  did  not  bear  all 

tlie  conversation  between  J.  B.  Pepper 
d  B.  M.  Deyerle,  W.  E.  Deaton,  and  B. 
icy  HoRe,  when  It  was  agreed  that  the 
le  for  the  payment  of  the  Judsment  would 
extended  12  months,  and  the  deed  of  trust 
IS  executed  by  him:  and  he  finally  admlt- 
1  on  cross-examination  (whereby  the 
•Ifrht  of  his  testimony  Is  preatly  impair- 
)  that  It  was  agreed  by  all  at  the  time  the 
od  of  trust  was  given  that  appellant  was 
Iiave  a  first  lien  upon  the  drug-store  prop- 
\y.  It  Is  manifest  that  this  witness  was 
^tlfying  from  impressions  made  upon  him 

to  his  father  being  released,  by  conversa- 
tns  he  had  with  R.  M.  Deyerle  about  giv- 


ing the  deed  of  trust  on  the  drug  store,  and 
not  from  anyttilng  that  was  said  to  him  or 
In  his  presence  by  W.  B.  Deaton  or  appel- 
lant's attorney.  His  statements  are  Incon- 
sistent, and  at  variance  with  the  rational 
verslfm  of  the  transaction  as  given  by  wit- 
nesses Deaton  and  Hoge,  and  with  their 
statements  of  the  reasons  for  taking  the  deed 
of  trust,  and  at  variance  with  the  statement 
of  J.  E.  Pepper. 

The  testimony  given  by  the  remaining  wit- 
nesses examined  by  appellee  is  unimportant, 
except  the  statements  made  by  O.  W.  Foster 
that  be  heard  F.  P.  Pepper  ask  Hr.  Deaton 
or  Mr.  Hoge  if  the  trust  deed  released  bis 
father,  and  they  told  him  it  did.  This  is 
contradicted  by  both  Deaton  and  Hoge. 
Even  if  it  were  true,  It  does  nt^  Impair  the 
weight  of  the  te8timo"v  of  Deaton  and  Hxtge 
as  to  what  was  understood  at  th»  tima,  via. 
tliat  J.  E.  Pepper  was  not  to  be  released 
from  the  Judgment;  for  it  Is  sbovnt  that  all 
then  thought  the  drug  store  worth  enough 
to  pay  the  Judgment,  If  the  prior  liens  there- 
on were  removed,  as  F.  P.  Pepper  admits 
they  agreed  to  cause  to  be  done.  It  further 
appears  that  the  property  could  have  been 
sold,  after  the  deed  of  trust  was  given,  for 
$1,000,  had  the  prior  Hens  been  removed, 
whereby  J.  B.  Pepper  would  have  been  re- 
lieved. 

Much  stress  Is  laid.  In  support  of  the  fimm 
error  assigned,  upon  the  interpretation  giv- 
en by  the  court  below  of  Hoge's  statement 
of  how  the  property  was  sold  under  the  trust 
deed,  viz.:  "Sold  It  subject  to  the  vendor's 
Ken."  He  could  only  have  meant  under  the 
circumstances,  that  the  lien  had  not  been 
formally  matked  "Satisfied";  for  Pepper  bad 
promised  before,  and  promised  after,  to  have 
It  so  marked. 

It  Is  not  a  reasonable  supposition  that  ap- 
pellant, by  bidding  In  the  property  at  $750, 
agreed  to  take  tt  at  that  price,  subject  to 
the  vendor's  Hen  thereon  or  regardless  of  It; 
1.  e.  assume  practically  Its  payment.  Appel- 
lant was  bound  to  have  known,  as  the  evi- 
dence clearly  shows,  that  unless  this  lien 
was  removed  the  property  would  be  of  little 
or  no  value  to  it.  If  J.  B.*Pepper  was  to 
be  released  from  the  Judgment  by  the  sub- 
stltutlon  of  the  deed  of  trust  as  tlie  security 
for  Its  payment,  It  was  an  easy  matter  for 
him  to  have  bad  the  Judgment  so  Indorsed  on 
the  record;  and  it  Is  not  at  all  probable  that 
the  successful  btii^Iness  man  he  l»  shown  to  be 
would  have  failed  to  require  that  the  Judg- 
ment he  released  as  to  him,  or  failed  to  claim 
promptly,  when  demand  was  made  upon  him 
for  Its  payment,  after  the  drug-store  lot  had 
been  eold  under  the  deed  of  trust,  that  he 
was  entitled  to  the  release  by  reason  of  an 
understanding  he  had  with  appellant  when 
the  deed  was  executed.  Instead  of  this,  he 
sought  to  obtain  further  time  within  which 
to  pay  the  judgment,  recognizing  his  liabili- 
ty therefor;  and  not  until  he  was  advised 
by  his  son,  F.  P.  Pepper,  of  some  under- 
standing that  the  latter  claimed  to  have  had 
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we  are  oi  opinion  tnat  tne  aecree  appeal- 
ed from.  Id  ao  far  as  It  requires  the  Judgment 
of  appellant  asserted  In  this  cause  to  be  credit- 
ed wltb  tbe  net  proceeds  of  the  sale  of  the 
drag  store  and  lot  made  by  Hoge,  tmstee,  la 
erroneous.  Therefore  In  tbis  respect  the  de- 
cree win  be  reversed  and  annulled,  but  In  all 
other  respects  affirmed,  with  costs  to  appel- 
lant; and  the  cause  will  be  remanded,  to  be 
further  proceeded  Tlth  la  accordance  with 
this  oplnloiL 


BUBDINE  T.  BTTKDINE'S  EXH  et  at 

(Buprene  Ooort  of  Appeals  of  Tlr^nla.  Sept, 

13,  1000.) 

WIULft-CONTRACT  TO  DEVISE— V A LIDITT— EN- 
FORCKMENT—CONSTRUCTION— 
EVIDENCB— DOWER. 

1.  Bmandpated  slaves  (mother  and  daughter) 

remained  In  the  service  of  their  former  master 
until  a  short  time  before  he  f^ave  tbpm  a  bond 
conditioned  that  he  would  devise  certain  real 
and  perHonal  property,  deSoitfly  described, 
"provided  they  would  return  and  live  and  re- 
mnin  with"  htm  and  his  wife  during  their  nat- 
ural lives.  Held,  in  au  action  brought  after  bis 
death  to  compel  his  personal  representBtives  to 
convey  and  deliver  tne  property,  that  the  con- 
tract was  sufhcieatly  definite,  both  as  to  the 
property  to  be  devised  and  tne  services  to  be 
perfmtfned. 

2.  Parties  who  have  complied  with  the  terms 
and  couditions  of  a  contract  to  devise  property 
to  them  are  entitled  to  specific  performance 
thereof,  though  they  did  not  sign  It. 

8.  A  master  contracted  to  devise  property  to 
his  former  slaves  {mother  and  daughter),  who 
bad  been  emancipated,  provided  they  would  live 
and  remnin  with  him  snd  hia  wife  during  their 
natural  lives.  Held,  that  the  datt)ihter*s  rinht 
to  the  property  to  be  devised  to  her  depended 
upon  the  performance  of  the  agreement  on  her 
pait,  and  not  on  the  duration  of  the  life  of  her 
mother,  who  died  before  the  master. 

4.  Where  a  master  contracted  to  devise  prop- 
erty to  a  former  slave,  who  had  been  emanci- 
pated, provided  she  would  remain  In  his  service 
during  his  life,  and  then  retained  her  tn  his 
service  until  he  died,  notwithstanding  her  mia- 
condnet.  for  whirh  she  mif^ht  have  been  dis- 
charged, be  thereby  condoned  her  acts,  and  she 
was  entitled  to  the  praperty. 

5.  Kvidence  that  illicit  relations  had  existeS 
between  the  parties  to  a  contract  to  devise  prop- 
erty, before  it  was  msde,  was  insufficient  to 
show  that  the  contract  was  founded  on  an  im- 
moral conpiilerstion.  where  the  contract  pur- 
ported to  he  for  future  services  which  were  Uw- 
ful.  and  which  were  rendered. 

11,  A  widow  is  not  entitled  to  dower  la  land 
which  her  husband  hnd  agreed  to  devise  to  an- 
other before  his  marriage. 

Appeal  from  circuit  court,  Rnssell  county. 

Bill  Id  e<|ulty  by  Nancy  Burdlne  against 
N,  E.  Burdlne's  executor  and  others.  From 
a  decree  dismissing  complainant's  bill,  sbe 
appeals.  Reversed. 

White  &  Penn,  Chapman  ft  GlUesple.  and 
Bailey,  Price  &  Byars,  for  appellant  B.  8. 
Finney  and  J.  C.  Oent,  for  appellees. 

BUCHAXAN,J.  The  record  shows  that  In 
the  jrear  188S  N.  B.  Bnrdlne,  of  Russell  conn- 
ty,  and  two  of  bis  former  daves,  Boena  and 


18  m  cue  loiiowmg  woras: 

"Know  all  men  by  these  presents,  that  I. 
N.  E.  Burdine,  of  the  coonty  of  RuMell  and 
state  of  Virginia,  am  held  and  firmly  bound 
In  the  sum  of  ten  thousand  dollars  to  Boena 
and  Nancy  Burdine^  colored,  of  the  same 
county  and  state. 

"The  conditions  of  the  above  bond  are  as 
follows:  That  I,  N.  BL  Burdine.  will  make 
or  cause  to  be  made  a  good  wlU  to  the  land 
that  I  purchased  of  Christopher  Frick,  and 
reference  can  be  bad  to  said  deed;  the  said 
land  to  be  divided  between  the  two  parties 
last  named  as  follows:  Roena  to  have  the 
land  running  from  John  Alderson's  east 
commencing  at  a  water  gap;  thence  up  the 
bluff  through  a  sugar  orchard,  and  with  the 
top  of  Cedar  Ridge,  in  the  direction  of 
Clinch  Mountain,  as  far  as  said  land  extends, 
and  with  the  lines  of  same  to  the  lands  of 
Bamett  Reynolds,  dec'd,  and  J.  W.  Darton's 
land  to  the  public  road,  and  with  the  same 
to  the  beglnniag,  except  four  acres.  Including 
the  Lastly  house.  And  Nancy  Bardlne,  col- 
ored, daughter  of  Roena,  is  to  have  four  acres 
last  named,  and  all  of  said  tract  east  of  CTedar 
Ridge,  and  all  north  of  the  pnbllo  load. 
I  also  give  to  Roena  Burdine,  colored,  one- 
fourth  part  of  the  stock  and  of  the  grain  and 
meat,  &c.,  and  growing  crops,  that  may  be  on 
the  farm  at  my  death;  all  the  faousehold  and 
kitchen  furniture  at  said  farm.  I  also  give 
to  her  my  bank  stock,  amounting  to  one 
thousand  dollars.  In  the  Bank  of  Abingdon. 

"And  I  give  to  Nancy  Burdine  five  hundred 
dollars  cash,  all  this  property  and  cash  to  pass 
to  the  other  parties  by  will  at  my  death, 
provided  they  live  and  remain  with  myaetf 
and  wife  during  our  natural  Uvea;  and.  in 
.  the  event  that  Roena  Bnrdlne  should  die 
first,  she  Is  to  have  the  bank  stock  mention- 
ed above;  and  provided,  further,  that  she 
return  to  my  home  at  once,  and  remain, 
as  above  stated.  I  ftmhermore  bind  nayself 
to  treat  both  parties  with  kindness  and  re- 
spectability, they  treating  me  and  my  wlf«  In 
like  manner. 

"In  witness  whereof,  I  have  hereunto  set 
my  hand  and  seal  this  6th  day  of  April.  1SS3. 

"N.  E  Boidlne.  LSeaL]*' 

From  the  close  of  the  Civil  War,  which 
resulted  In  the  emancipation  of  Roena  and 
her  daughter  Nancy,  they  bad  remained  with 
or  in  the  service  of  their  former  master  un- 
til a  abort  time  before  the  said  agreement 
was  entered  Into,  when  they  determined  to 
quit  his  service  and  remove  to  Washington 
county.  The  mother  did  leave,  taking  with 
her  her  own  and  a  part  of  her  daughter's  per- 
sonal effects;  bnt  the  latter,  on  account  of 
the  severe  illness  of  her  old  mistress,  bad 
remained,  and  waa  still  In  his  service  wben 
the  contract  sued  on  was  made.  The  mother 
had  been  a  tmsted  and  falthfnl  sorant  who 
for  many  years  had  been,  on  accoimt  of  the 
feeble  health  of  Mrs.  BnnUne,  aiarged  wlfli 
the  oversight  and  managnneat  of  mueh  «t 


Ill  xae  aome  oi  Jdr.  curaine  ana  wiie,  wno 
were  cblldleas,  and  treated  more  like  a  child 
tlian  a  serrant.  Among  her  duties  was  that 
of  caring  for  Mrs.  Burdine,  who  bad  been 
for  many  years  subject  to  some  chronic  dis- 
ease. 

In  a  few  days  after  the  mother  quit  Mr. 
Bnrdlne's  service,  be  set  about,  directly  and 
tlirougb  others,  to  secure  her  return  to  his 
home,  and  to  get  ber  and  her  daughter  to 
continue  to  live  with  them,  and  succeeded 
lu  getting  them  to  agree  to  do  so  upon  the 
terms  stipulated  la  tbe  writing  sued  on. 

The  daughter,  after  setting  out  In  her  bill 
the  agreement  with  herself'  and  mother,  her 
construction  of  It,' and  the  circumstances  un- 
der which  It  was  made,  allied  that,  pur- 
suant to  tbe  agreement,  her  mother  did  at 
once  return  to  Mr.  Burdlne's,  and  they  to- 
gether lived  with  and  served  blm  and  his 
wife  until  tbe  death  .of  her  mother,  which 
was  in  tbe  year  1885,  and  that  after  the 
death  of  the  latter  she  continued  to  lire  with 
and  serve  them  until  bis  wife's  death,  and 
afterwards  until  his  death:  that  she  did  not 
live  all  the  time  at  the  home  of  Mr.  Burdine, 
for  the  reason  that  after  tbe  death  of  ber 
old  mistress  Mr.  Burdine  married  again,  and, 
tbe  second  wife  not  desiring  her  to  live  at 
the  b6uee  with  them,  he  moved  her  to  one  of 
his  farm  houses,  where  she  remained  In  his 
employment  and  rendered  blm  valuable  serv- 
ices until  his  death;  that,  she  and  her  moth- 
er having  done  and  performed  all  they  were 
required  to  do  under  the  agreement,  it  be- 
came the  duty  of  Mr.  Burdine  to  keep  and 
perform  It  on  bla  part;  that,  having  failed  to 
make  a  will  and  ^ve  them  the  properly 
mentioned,  as  he  baa  i^reed  to  do,  It  became 
tbe  duty  of  his  representative  and  heirs  to 
deliver  and  conv^  the  property  mentioned  In 
the  agreement  to  the  complainant  and  ber 
mother's  heirs  and  repreaentatlTea,  according 
to  their  respective  righta,  and  this  she  prayed 
tbe  court  would  compel  them  to  do. 

Strictly  speaking,  an  agreement  to  dispose 
of  property  by  will  cannot  be  speclflcally  en- 
forced.—not  In  the  lifetime  of  tbe  party,  be- 
cause all  testamentary  papers  are,  from  their 
nature,  revocable;  not  after  his  death,  be- 
cause it  is  no  longer  possible  for  blm  to  make 
a  will.  Yet  courts  of  equity  can  do  what  ts 
equivalent  to  a  specific  performance  of  such 
an  agreement,  by  compelling  those  upon 
wbom  the  legal  title  bas  descended  to  con- 
vey or  deliver  the  property  in  accordance 
with  Its  terms,  upon  tbe  ground  that  it  Is 
charged  with  a  trust  In  the  hands  of  tbe 
belr  at  law,  devisee,  personal  representative, 
or  purchaser  with  notice  of  tbe  agreement, 
as  tbe  case  may  be.  3  Pars.  Cont.  (6th  Ed.) 
f  406;  Hale  v.  Hale.  90  Va.  728,  730,  19  S.  E. 
739. 

Several  grounds  of  defense  are  relied  on. 
The  first  Is  that  the  agreement  cannot  be 
qiedfically  enforced,  because  It  Is  uncertain 
86B.B.— 63 


lis  language  is  not  as  ciear  bb  ii  mignt  oe, 
we  do  not  think  there  is  any  serious  diffi- 
culty In  determining  either  tbe  duties  or  tbe 
rights  of  tbe  parties  under  It,  when  consider- 
ed In  the  light  of  the  circumstances  under 
which  It  was  made. 

The  mother  and  the  daughter  had  for  many 
years,  as  the  record  shows,  lived  with,  and 
performed  certain  duties  for,  Mr.  Burdine 
and  his  wife,  which  were  well  known  to 
both  parties.  Tbe  agreement  of  the  servants, 
on  their  part,  was  that  tbe  mother  should 
return  to  the  home  of  Mr.  Burdine,  and  that 
she  and  her  daughter  "live  and  remain  with" 
Mr.  Burdine  and  his  wife  during  their  nat- 
ural lives,  for  the  purpose  of  rendering  such 
services  as  they  bad  been  accustomed  to  ren- 
der them.  This  was  manifestly  tbe  inten- 
tion of  the  partiea.  and  the  meaning  of  tbe 
agreement.  In  consideration  of  such  serv- 
ices, they  were  each  entitled  to  receive  from 
Mr.  Burdine,  by  devise  and  bequest,  certain 
real  and  personal  property,  definitely  describ' 
ed;  but.  in  the  event  the  mother  died  be- 
fore  Mr.  and  Mrs.  Burdine,  she,  or  rather 
ber  estate,  was  only  entitled  to  receive  bis 
stock  In  the  Bank  of  Abingdon. 

Tbe  next  objection  made  to  the  specific  en- 
forcement of  tbe  agreement  is  that  It  Is  lack- 
ing in  mutuality,  being  signed  only  by  Mr. 
Burdine,  and,  as  he  could  not  have  It  spe- 
cifically enforced  against  the  other  partiea, 
they  cannot  enforce  It  against  blm. 

Tbe  question  of  the  specific  execution  of 
unilateral  contracts  for  the  sale  of  real  es- 
tate was  considered  and  passed  upon  by  this 
court  In  tbe  recent  case  of  Land  Co.  v.  John- 
ston, reported  in  9&  Ta.  22i.  28  8.  B.  175. 
which  seems  to  have  been  overlooked  1^ 
counsel.  It  was  beld  In  that  case  that  spe- 
cific performance  of  a  unilateral  contract 
will  be  enforced  against  the  party  who  sign- 
ed it,  the  other  lequlsltes  for  specific  pei^ 
formance  existing,  although  tbe  other  iiarty 
did  not  sign,  and  there  was  no  mutuality  of 
lemedleB  between  them  at  the  time  the 
agreement  vaa  made;  tbe  filing  of  tbe  bill 
by  tbe  other  party  for  specific  performance 
making  the  remedy  and  tbe  oldigation  mn- 
tuaL 

In  the  case  of  Oox  v.  Cox,  26  Orat  810; 
which  was  a  suit  brought  by  tbe  widow  and 
belra  of  a  son  for  the  BpecUc  execution  of 
a  verbal  agieemrat  made  with  bla  father 
that,  if  the  son  would  support  him  and  his 
wife  during  tbelr  lives,  the  father  wotdd 
give  the  son  the  tract  of  land  on  whlcb  they 
iaved.  the  mutuality  required  in  such  cases 
was  discussed.  Judge  Staples,  who  delivered 
tbe  opinion  of  the  court,  after  stating  that 
courta  of  equity,  as  a  general  rule,  will  not 
decree  in  favor  of  a  plaintiff  who  is  himself 
not  bound  by  the* agreement,  said:  "It  Is 
very  true  that  If  Joseph  Cox  had  complied 
with  all  the  terms  and  conditions  upon 
which  tbe  land  was  to  be  devised  to  blm,  he 
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or  his  repEVsentatlrea  would  be  entitled  to  a 
decree  (or  Bpeciflc  performance.  Tbe  ven- 
dor, having  received  tbia  full  conalderation, 
would,  of  course,  be  bound  to  convi^."  And 
the  same  Is  true  In  this  case,  although  the 
complainant  and  her  mother  did  not  sign  tbe 
agreement  sued  on,  if  they  compiled  with 
the  terms  and  omdltlons  upon  which  Mr. 
Bnrdlne  agreed  to  make  the  devise  and  be- 
quest to  tbem. 

Another  objection  is  that  the  mother  and 
daughter  were  botn  to  serye  Mr.  Burdlne  and 
wife  during  their  livea,  as  a  condition  pre- 
cedent to  the  gift  of  the  property,  and,  being 
a  condition  precedent,  there  couid  be  no  re- 
covery by  either,  since  the  mother  died  be- 
fore the  condition  was  complied  with. 

While  the  agreement  Is  between  the  mother 
and  daughter  on  oaei  side.  It  does  not  make 
the  rights  of  one  depend  upon  the  service  or 
the  life  of  the  other.  The  mother.  In  consid- 
eration of  her  returning  to  and  living  with 
Mr.  Burdlne  and  wife,  was  to  receive,  if  sbe 
outlived  them,  certain  definitely  described 
property;  but,  in  the  event  she  died  before 
they  did,  she  was  only  entitled  to  receive  a 
part  of  that  property,  viz.  the  bank  stock. 
Tbe  daughter,  for  continuing  to  live  with 
them  as  long  as  they  lived,  would  become  en- 
titled to  certain  other  property,  equally  well 
defined.  Her  right  to  that  property  depend- 
ed, not  upon  the  duration  of  her  mother's 
life,  but  upon  the  performance  of  the  condi- 
tions of  tbe  agreement  on  her  part. 

This  brings  us  to  the  naxt  objection,  vis. 
that  the  daughter  did  not  keep  and  perform 
tbe  contract 

'  The  answer  avers  that  the  daughter  not 
only  failed  and  refused  to  render  the  serv- 
ices she  owed  to  Air.  Burdlne  and  wife,  and 
especially  to  the  wife,  but  became  unruly, 
vicious,  aggravating,  disobedient,  and  lewd; 
that  she  became  the  mother  of  five  Illegiti- 
mate children,  thereby  diaqualffying  herself 
from  carrying  out  the  contract  on  her  part  If 
she  had  desired  to  do  so;  and  that  her  con- 
duct became  so  notoriously  bad  that  Mr. 
Burdlne  had  to  move  her  away  from  his  man- 
sion house  to  another  part  of  his  premises, 
two  or  three  miles  distant 

Such  misconduct  as  Is  set  out  in  the  an- 
swer furnished-  ample  grounds  for  her  dis- 
charge, and,  if  she  had  been  dismissed  there- 
for, it  is  clear  tbat  she  could  not  maintain 
this  suit 

The  evidence  fully  sustains  the  answer  as 
to  some  of  the  acts  of  misconduct  averred, 
but  it  does  not  show  tbat  tbe  daughter  was 
discharged  for  tbem.  On  the  contrary,  it 
appears  tbat  she  lived  at  the  home  of  Mr. 
Burdlne  until  his  wife's  death,  and  after- 
wards until  his  second  marriage.  Hie  sec- 
ond wife  aud  the  daughter  not  getting  on 
pleasantly  together,  the  latter  was  removed 
to  a  small  house,  not  far  from  his  dwelling 
iiouse,  near  bis  store,  where  she  lived  until 

'  lie  desired  to  use  or  lease  that  house  in  con- 
nection with  his  storeiwuse,  when  he  re- 

-  moved  her  to  another  bouse  on  his  farm. 


Aftw  lemovliig  twr  two  «  ikntiS:. 
times  from  one  place  toanothecoslu::! 
during  whldi  time  she  was  itnd^f^  _ 
more  or  less  service^  be  finaUy  rbotk.-- 
a  house  In  the  yard  at  his  fans  bnft.  " 
she  lived  until  his  deatb  hi  the  - 
While  living  tbere,  where  Mr.  Baidiu  > 
bed  and  furniture,  and  qtent  from  lOt-. 
to  one-half  of  his  time,  the  dan^uerc^. 
his  cows,  kept  the  keys  of  his  gnu:;  - 
crib,  and  looked  gMierally  aftndiiiipLv- 
the  house.   Dnriug  the  last  tiro  jtizi  - 
life,  being  old  and  feeble  and  oawdL  -  . 
other  person  living  in  the  fane  ^> 
slept  much  of  his  time  in  tlK  <!i~~ 
house,  and  was  waited  on  and  csnd  u 
her. 

It  is  not  shown  that  tbere  wai  wnj  ac 
between  them  during  all  this  perjd .'. 
than  that  which  the  dangbtn  is  sni:  < 
liave  enforced,  or  that  either  sbe 
dine  treated  that  agreement  as  ii  ai  - 
Having  retained  hee  in  tUs  snrfcc  vs.  -i 
explraUon  of  the  term,  notwithstun: ' 
acts  of  misconduct  for  whldi  she  w^:~^ 
been  discharged,  but  was  not,  tbe;  * 
considered  as  having  been  waind  ff  si 
doned  by  him.   Wood,  Mast  ft  S.  i  LI 

It  is  also  nrged  in  argument  ttai  i 
agreement  ^annot  be  enforced  bectv  ' 
founded  upon  an  immoral  cDi»dn:  i 
namely,  for  the  fnture  1111^  aasociian.i 
cohabitation  betweoi  Mr.  BnrffiDe  ■]£'■{ 
ena,  tbe  mother. 

There  is  evidence  showing  that  f=:'  i 
relations  bad  existed  between  Ifr.  B  - 1 
and  the  mother,  and  that  be  had  i 
that  he  was  the  fatha-  of  the  dic-i 
though  not  of  her  other  children.  Tj-"- 
also  evidence  tending  to  show  that  cs  i 
son  why  the  mother  left  his  bonw 
went  to  Washington  Jonnty  was  i." 
might  lead  a  different  life.  It  doe?  -  J 
pear,  however,  either  from  the  agm::-- 
otherwlse,  that  tbe  consider* tkan  J 
agreement  was  the  future  iUidt  ' 
of  the  parties.  It  purports  to  be  for  '-"  '■ 
on  her  part  which  were  lawful,  ind  »-i 
were  rendered. 

In  order,  says  Mr.  Wood  la  hb  «^  j 
Master  and  Servant  (sectkm  2fH.  ii  ' 
to  render  a  contract  void  for  11>^ 
must  necessarily  Involve  tbe  brew* 
statute  or  of  the  common  law,  or  b»  ■] 
bonos  mores;  and  when  it  may  or  iu7  - 
80,  according  to  the  clrcumstancir*.  "  j 
be  presumed  that  It  only  Inv<rfves  ti»  ' 
of  a  lawful  and  proper  act.  and  wC  >  j 
tained,  as  illegality  Is  never  presB=^ 
must  be  proved,  or  must  clearly  app*s^  j 
the  face  of  tbe  contract   Trortapr  * 
Bumey,  5  Cow.  253;  Smith  v.  Do  B?* 
3  S.  B.  309,  6  Am.  St  Rep.  280.  TV  ■ 
does  not  show  that  the  contrsct  na-"  . 
slderation  was  made  tor  tanmoral  7^ 

We  are  of  opinion  that  the  da-: 
entitled  to  the  property  whiHi  Mr.  f  * 
agreed  to  de^se  and  bequeath  ber 
the  personal  representative  of  the  = 
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10  was  made  a  party  defendant  to  tbls  suit 
an  Bmended  bill,  is  entitled  to  the  bank 
)ck  mentioned  In  the  agreement  of  April 

18S3. 

We  are  farther  of  opinion  that  the  widow 
N.  B.  Burdine  is  not  entitled  to  dower  in 
i  land  which  he  agreed  to  devise  to  the 
.nplalnant  The  agreement  which  bound 
n  to  make  the  derlse  was  of  record  when 
!  second  marriage  occurred.  The  rights 
ich  his  widow  acquired  by  that  marriage 
re  Bulrordfnate  to  those  of  the  complaln- 
t.  The  title  of  a  widow  to  dower  in  her 
sband's  land,  being  derived  throc^b  the 
!il>and,  is  liable  to  be  defeated  by  every 
}sl8tlng  claim  or  Incumbrance  existing  be- 
e  the  Inception  of  her  right  and  which 
uld  bare  defeated  the  husband's  seisin. 
Scrlb.  Dower,  591,  594;  4  Kent,  Comm. 

2  Minor,  Inst  (4th  Ed.)  148,  147;  1 
ishb.  Real  Prop.  163. 

t  is  well  settled  that  If  a  man,  before 
rrlage,  «iters  Into  a  contract  for  the  sale 
land,  upon  certain  terms  and  conditions, 
1  the  terms  and  conditions  are  performed, 
widow  iB  not  entitled  to  dower  in  the 
d,  although  the  husband  dies  without 
king  a  conveyance.  This  Is  upon  the 
nclple  that  the  husband  is  regarded  In 
ilty  as  a  trustee  for  the  purchaser, 
ipman  v.  Chapman's  Trustee,  02  Va.  537, 
S.  B.  228;  1  Lomas,  Dig.  c.  2,  fi  13,  14 
le  page  101). 

t.iid  the  same  rule  ought  to  apply  when 
husband  has  bound  himself  to  make  a 
ise  to  another  for  a  valuable  conslder- 
m,  paid  or  furnished,  and  be  has  failed  to 
so,  at  least  In  a  case  where  the  wife  had 
wledge  of  the  agreement  before  marriage. 
.8  no  final  decree  can  be  entered  by  this 
rt,  because  of  the  consent  decree  for  rent- 
out  the  lands  during  the  pendency  of  the 
,  the  decree  of  the  circuit  court  dlsmlss- 
the  complainant's  bill  will  be  reversed, 
the  cause  remanded,  to  be  proceeded 
h  In  conformity  to  the  views  expressed  In 
.  opinion. 

:IX]IiYt  J.,  absent 


McKEEVER  y.  COMMOXWEALTH. 
>reme  Court  of  Apppnls  of  Virginia.  Sept 
20,  1900.) 

3XICATIN0  LIQUORS— 0FFBN3E— PROSECU- 
TION—VARIANCB. 

A  licensed  distiller,  having  no  license  to 
liquor  in  quautities  of  less  than  a  gallon, 
it«>s  tbe  law  by  eolling  a  gallon  or  more,  to 
eft  in  his  custody,  and  taken  away  by  the 
thnser  in  quantities  of  less  th.in  a  fcallon. 
Where  an  indictment  charged  the  unlawful 
of  liquors  to  two  persons  jointly,  and  the 
f  showed  a  separate  sale  to  each  of  them, 
e  was  no  such  variance  as  would  justify  a 
rsal  of  tbe  iutlgment. 

rror  to  circuit  court,  Rockbridge  county, 
''illiam  McKeever  was  convicted  of  selling 
or  without  a  license,  and  brln^  error, 
rmed. 


David  B.  Moote,  for  plaintfff  In  error.  The 
Attorney  General,  for  the  Oommonwealth. 

ESITH,  P.  I^lntlff  in  error  was  Indicted 
In  the  county  court  of  Rotftbrldge  county  for 
Belling  liquor  without  a  licaiee,  and  was 
sentenced  to  pay  a  flne  of  $50;  and.  that 
Judgment  having  been  affirmed  by  the  circuit 
court  of  Rockbridge  county,  the  case  la  now 
b^ore  U8  for  review  upon  a  writ  of  emn:. 

There  were  two  counts  in  the  indictment 
the  first  of  which  cnarges  the  defendant  with 
imlawfully  selling  by  retail  to  P.  I.  Huffman 
and  H.  T.  Robinson  wine,  ardent  spirits,  malt 
liquors,  or  some  mixture  thereof,  without 
having  obtained  license  therefOr  aa  required 
by  law;  and  the  second  count  charges  him 
with  selling  to  the  same  persons  in  quantities 
of  less  than  a  gallon,  without  flrst  obtolnlng 
a  license  as  required  by  law. 

There  was  no  demurrer  to  the  indictment 
and  no  ground  upon  which  one  could  have 
been  Interposed  (Peer's  Case,  5  Orat  674); 
and  when  the  case  was  tried  in  the  county 
court  the  plaintiff  in  error,  without  entering 
any  plea,  submitted  the  case  to  the  court 
without  a  Jury. 

The  facts  proved  are:  That  the  plaintiff 
In  error  Is  a  licensed  distiller,  and  as  such 
sold  whisky  to  P.  I.  Huffman  and  H.  T.  Rob- 
inson. That  the  sale  was  not  made  to  them 
Jointly,  but  separately;  each  buying  for  him- 
self a  gallon  or  more,  which  was  measured 
out  and  placed  In  Jugs  left  In  the  custody  of 
tbe  plaintiff  in  error  subject  to  the  order  of 
the  purchasers.  The  sales  were  made  during 
the  months  of  September,  October,  and  No- 
vember preceding  the  trial,  and  the  price  was 
paid  at  the  time  ol  the  purchase,  or  charged 
on  a  nmnlng  acconnt  Huffman's  whisky 
was  put  in  a  Jug  tagged  "P.  I.,"  and  was 
taken  away  by  him  in  quantities  of  less  than 
one  gallon,  or  delivered  in  quantities  of  less 
than  one  gallon,  on  his  order,  to  Robinson, 
who  conveyed  and  delivered  1:he  same  to 
Huffman.  That  Robinson  had  bis  gallon  put 
in  a  Jug.  which  was  left  in  the  custody  of 
McKeever  under  substantially  the  same  cir- 
cumstances as  that  which  wae  sold  to  Hulf- 
man. 

The  errors  assigned  to  this  Judgment  are, 
first  because  plaintiff  In  error  is  a  licensed 
distiller,  and  under  tbe  law  had  a  right  to 
sell  liquor  manufactured  by  him,  in  quanti- 
ties not  less  than  a  gallon,  and  there  Is  no 
proof  that  he  did  sell  In  quantities  less  than 
a  gallon. 

This  assignment  of  en'or  is  disposed  of  by 
Richardson's  Case,  reported  in  76  Va.  1007. 
Tbe  Jury  was  there  Instructed  that  to  con- 
stitute a  sale  by  the  gallon,  there  must  he  a 
sale  and  delivery  to  the  buyer  of  an  entire 
gallon;  that  a  contract  for  a  gallon,  and  the 
delivery  of  the  same  in  parcels  at  different 
times,  is  a  violation  of  tbe  law.  This  in- 
struction was  held  to  be  correct;  the  court 
saying  in  tbe  course  of  Its  opinion  "that  the 
purpose  of  the  law  would  be  defeated  by 
the  interpretation  that  the  distiller  might 
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say,  ol  a  pint  or  naif  pint  at  a  time, — as  ne 
might  call  for  it  Such  sales  of  spirituous 
liquor  would  be  mere  shifts  to  violate  the 
statute." 

The  second  error  assigned  Is  because  the 
isdictmeat  charges  the  sale  of  liquor  to  two 
persons  Jointly,  and  the  proof  was  of  sep- 
arate and  distinct  sales  to  each  of  them. 

We  are  of  opinion  that  there  Is  no  such 
variaace  between  the  averment  and  the  proof 
as  would  warrant  us  in  reversing  the  Judg- 
ment The  Indictment  It  is  true,  charges  a 
^  sale  to  UufFman  and  Kobinson,  and  the  facts 
proved  show  a  separate  sale  of  liquor  to  each 
ot  them.  The  ofTense  charged  against  plaln- 
tlfl  in  error  Is  the  sale  of  ardent  spirits  with- 
out first  having  obtained  a  license  as  re- 
quired by  law,  in  the  first  count;  and  In 
having  sold  It  in  a  quantity  of  less  tlian  a 
gallon,  in  the  second  count  There  was  no 
plea  Interposed,  no  objection  'made  to  the 
introduction  of  the  evidence,  and  the  case  is 
before  us  as  npon  a  demurrer  to  the  evidence; 
and,  so  treated,  we  cannot  say  that  the  facts 
proved  are  insufflcient  to  support  the  Judg- 
ment, which  Is  affirmed. 


SOUTHERN  RT.  00.  r.  DAWSON. 
(Supreme  Conrt  Of  Appeals  of  Virginia.  Sept 
20,  1900.) 

OAARIBRS-PABSSNOBRB-PBRSONAI.  INJVRIIES 
-PRKSUUPTION— BURDEN  OF  PROOF 
—APPEAL— DAHAOBS. 

1.  Wh«re  a  freight  train,  with  a  caboose  at- 
tached, In  which  paBSPogers  are  seated,  sepa- 
rates, and  the  separated  cars  collide  with  such 
force  that  a  passenger  is  thrown  from  his  seat 
and  injured,  the  prenimption  is  that  the  acci- 
dent resulted  from  the  compaoT^s  negligence, 
and  the  burden  of  proof  is  on  the  company  to 
establish  want  of  negligence. 

2.  The  appellate  conrt  will  not  set  aside  a 
verdict  unless  the  evidence  is  plainly  insulUcieDt 
to  support  it. 

3.  A  verdict  In  an  action  for  personal  in- 
juries will  not  be  disturbed  on  the  ground  that 
the  damages  awarded  are  excessive,  when  there 
is  nothinK  to  Indicate  that  the  Jury  acted  under 
the  impuTae  of  an  improper  motive,  gross  error, 
or  misconception. 

Error  to  circuit  court  Nelson  county. 

Action  by  one  Dawson  against  the  South- 
em  Railway  Company.  Prom  a  Judgment 
for  plaintiff,  defendant  brings  error.  Af- 
firmed. 

Ghas.  M.  Blackford,  for  plaintiff  In  error. 
S.  B.  Whitehead  and  Dl^  &  Perkins,  for 
defendant  in  error. 

HARRISON.  J.  The  defendant  In  error 
bought  a  ticket  which  entitled  bim  to  trans- 
portation on  a  freight  train  of  the  plaintiff  In 
error,  which  was  provided  wiUi  a  car  for  the 
nse  of  passengers,  from  Coresville.  in  Albe- 
marle county,  to  Fabers  Mills,  in  Nelson 
county.  While  on  the  way  the  tealn,  consist- 
ing of  aboat  80  cati,  separated,  from  some 


collided  with  such  force  that  the  defendant 
in  error  was  thrown  from  his  seat  wltb  great 
violence  and  seriously  injured. 

This  suit  for  damages  followed,  and  re- 
sulted In  a  verdict  in  favor  of  the  defendant 
in  error  for  $2,000. 

The  sole  ground  of  error  assigned  la  that 
the  circuit  court  refused  to  set  aside  tbe  ver- 
dict upon  the  ground  that  It  was  exc^sive 
and  contrary  to  the  law  and  the  evidence. 

The  plaintiff  in  error  contends  tiiat  the 
accident  was  Inevitable,  and  that  no  skill  or 
care  on  Its  part  could  have  avoided  It  and 
that  the  risk  of  such  an  acddait  was  assum- 
ed by  the  defendant  In  error  when  he  boaght 
bis  ticket 

It  Is  well  settled  that  a  railroad  company 
fs  held  to  as  strict  an  acconntabillty  for  the 
negligence  of  its  employes  in  the  manage- 
ment of  a  freight  train  with  a  caboose  at- 
tached. In  which  passengers  are  seated,  as 
the  law  Imposes  In  the  transportation  of  pas- 
sengers on  trains  specially  i>rovlded  (or  that 
purpose. 

When  a  person  becomes  a  passenger  on  a 
freight  train,  he  assumes  the  risks  and  in- 
convenience necessarily  and  reasonalriy  in- 
cident to  that  mode  of  travel;  bat  life  and 
limb  are  as  valuable  in  the  caboose  as  In  the 
palace  car,  and  the  degree  of  care  required 
to  avoid  damage  to  the  passenger  Is  as  bigti 
In  the  one  case  as  the  other.  Thomp.  Carr. 
p.  234,  i  20;  Railroad  Co.  t.  Horst  ^  U.  S. 
291,  23  L.  Ed.  89& 

Where  an  injury  happens  as  the  result  of 
an  accident  such  as  the  record  discloses,  the 
presumption  is  that  it  occurred  by  the  neg- 
ligence of  the  railroad  company;  and  the 
burden  of  j^oot  is  on  the  company  to  estab- 
lish that  there  has  been  no  negligence  what- 
soever, and  that  the  damage  was  caused  by 
inevitable  casualty,  or  by  some  cause  which 
human  care  and  foresight  could  not  prevent 
Railroad  Co.  v.  Noell's  Adm'r.  32  Grat  3&4. 

In  the  case  at  bar  tbe  plaintiff  In  error  has 
failed  to  sustain  tbe  burden  thus  imposed 
upon  it.  The  evidence,  which  has  been  cer- 
tified, was  sufladent  to  Justify  the  Jury  In  the 
conclusion  reached,— that  tbe  accident  was 
the  result  of  negligence  on  the  part  of  the 
irtalntlff  In  error.  Certainly  it  cannot  be 
said  that  the  evidence  Is  plainly  insufficient 
to  support  the  verdict,— a  conclusion  neces- 
sary to  Justify  this  court  in  setting  the  ver- 
dict aside  because  contrary  to  the  evidence. 
Kimball  v.  Friend's  Adm*r,  96  Va.  123,  37 
B.  E.  901. 

Nor  can  the  verdict  be  disturbed  upon  the 
ground  that  It  is  excesslTe;  there  being  noth- 
ing to  indicate  that  the  Jnzy.  in  aacertafnlng 
the  damage,  acted  under  the  Impnlae  ot  an 
Improper  motive,  gross  error,  or  mtoconeep- 
tlon  of  the  snhject  Railroad  Ca  Shott 
82  Va.  84,  22  S.  B.  SIL 

For  tbeie  reasons,  the  Judgment  mnt  be 
affirmed. 
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INKIN  T.  SIETEKN  ft  K.  R.  CO.  et  al. 
ipreme  Court  of  South  Cardlna.   Sept  13, 

looa) 

ESPASS-COHPIJUNT— DEMURRER  —  FLBAD- 
KQ-CONCLUSION  OF  LAW-RAILROAIVRIQHT 
F  WAY— CONSENT  OP  I.ANDOWNSR— PRE- 
UMPTION  OF— ASSAULT  AND  BATTERY— 
CM  PLAINT. 

L.  In  determlniDg  a  demurrer  to  a  complaint 
:  trespass  on  real  property  on  the  ground 
It  the  complaint  does  not  state  facta  suffi- 
nt  to  Constitute  a  cause  of  action,  all  alleged 
camstances  of  aggravation  moat  be '  elim- 
ttcd. 

2.  Where  a  complaint  for  trespass  on  real 
>pei-t7  alleges  that  defendant,  a  railroad  cor- 
rattoD,  entered  on  plaintiff's  land,  and  did 
■tain  octs,  "without  having  aeqaired  a  right 
way  through  the  lands  of  this  plaintiff,"  the 
•rds,  "without  having  acquired  a  right  of 
y,"  etCt  present  a  mere  conclusion  of  law, 
d  hence  must  be  eliminated  In  determining  a 
nurrer  on  the  ground  that  the  complunt 
sa  not  Stat*  facts  sufficient  to  constitute  a 
ise  of  action. 

i.  Where  a  complaint  for  trespass  alleges 
It  defendant,  a  railroad  corporation,  by  Its 

ftny^^s,  entered  on  plaintiff's  land  to  grade 
lay  the  tracks;  that  such  employes  were  in 
i  act  of  cutting  down  two  oak  trees,  when 
lintiff  requested  them  rot  to  do  ao,  whereup- 
the  foreman  threatened  to  strike  her,  and 
lerwlse  abused  her;  that  her  son  came  up  to 
lUire  the  cause  of  the  trouble,  whereupon  the 
*eman  and  the  employes,  with  loud  cursing, 
lowed  him  towards  plaintiff's  house,  threat- 
ing  him,  and  thereupon  proceeded  to  lop  oiT 
'eral  of  the  branches  of  such  trees,  but  did 
t  cut  them  down,  and  that  defendants  "thus 
>ke  plaintiff's  dose," — the  words  "thus  broke 
untifTs  cloBe."  etc^  being  a  mere  ebaracter- 
tion  of  facts  nrenoualy  alleged,  which  in 
^niselves  must  snow  a  breaking  of  plaintiff's 
se,  must  be  eliminated  in  determining  a  de- 
irror  on  the  ground  that  the  complaint  does 
t  state  facts  sufficient  to  constitute  a  cause 
action. 

I.  A  complaint  against  a  railroad  company 
'  tre^-iiasa  on  plaintiff's  land,  which  fails  to 
see  that  defendant  entered  on  the  land  for 
■  purpose  of  constructing  Its  road,  without 
intifrs  consent,  is  fatally  defective,  since  a 
Iroad  company  chartered  under  the  laws  of 
s  Ktate,  and  authorized  to  construct  a  road, 
lot  a  trespasser  for  entering  on  lands  for  the 
*pose  of  such  construction,  unless  such  entry 
made  without  the  owners  consent. 
>.  Where  a  landowner  has  knowledge  of  the 
it  entry  on  his  land  by  a  railroad  company 

the  construction  of  Its  tracks,  and  makes 
objection  thereto  In  the  manner  prescribed 
statute,  bis  consent  will  be  presumed;  and 
cannot  maintain  an  action  against  the  com- 
ly  for  trespass,  his  only  remedy  being  for 
npenfintion  under  the  condemnation  statutes. 
{.  Plaintiff  alleged  that  defendant,  a  railroad 
npany.  by  its  employes,  entered  on  plaintiffs 
d  to  grade  and  lay  the  road:  that  such  em- 
y^s  were  In  the  act  of  cutting  down  two 
c  trees,  when  plaintiff  requested  them  not 
do  so,  whereupon  the  foreman  cnrsed  her, 
lered  her  to  get  away  from  there,  or  he 
old  nut  her  in  the  penitentiary,  threatened 
strike  her.  and  greatly  friRhtened  and  intimi- 
ed  her,  and  otherwise  maltreated  and  abused 
.  Held,  that  the  complaint  does  not  state  a 
>d  cause  of  action  for  trespass  on  the  per- 
,  as  no  assault  on  plaintiff  is  alleged,  and 

mere  words,  nnder  the  circumstances,  are 

civilly  actionable. 

Appeal  from  common  pleas  circuit  court  ot  i 
cington  county;  James  .A^ldrlcb,  Judge.  | 
Action  by  L.  0.  Sankin  against  the  Sterem  , 
KnoxTlUe  Railroad  Company  and  another,  j 


rrom  a  judgment  for  defetedanta,  plalotUZ 
appeals.  Affirmed. 

The  following  !■  tbe  opinion  of  the  court  be- 
low: 

"This  case  comes  before  tbe  court  upon  a 
motion.  In  the  nature  of  a  demurrer  to  dis- 
miss  the  complaint  herein  upon  the  grounds 
that  said  ooDq>lalnt  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action  In  said 
complaint,  and  tbe  notice  of  the  motion  to 
dismiss  the  same  must  be  read  at  this  point 
as  a  part  of  this  decree.  A  demurrw  admits 
all  the  tacts  prc^eriy  pleaded  In  the  com- 
plaint Therefore  all  of  the  facts  stated  In 
the  complaint  In  this  action  must  be  r^;arded 
as  true  tor  the  purposes  of  this  motion.  This 
rule  does  not  refer  to  or  Include  statements  of 
condualons  of  law.  What  are  the  facts  stat> 
ed  In  the  complaint?  Paragraphs  2  and  S 
spedflcally  state  that  both  of  the  defendants 
are  railroad  corporations  *duly  organised  and 
existing*  nnder  the  laws  of  this  state.  As 
sncb  they  are  common  carriers,  and  antborla- 
ed  to  enter  upon  utd  acquire  rights  of  way. 
Paragraph  1  alleges  tbat  the  plaintiff  was  at 
the  time  stated  In  the  complaint,  and  still  la, 
the  owner  In  fee  of  a  certain  tnct  of  land 
through  which  the  line  ot  the  BleTern  ft 
KnoxTllIe  Railroad  has  since  been  oonstmct- 
ed,  and  that  she  was  at  that  time,  and  still  Is, 
residing  on  said  tract  of  land.*  Paragraph  4 
states  that  on  or  about  the  3d  day  of  May, 
1888,  the  defendants  had  in  their  employ*  a 
certain  gang  of  hands  then  engaged  In  finish- 
ing and  gradmg  and  laying  the  track  and  put- 
ting up  telegraph  poles  along  the  Une  of  the 
said  Slevem  ft  Knoxrllle  Railroad  Company,' 
the  said  gang  being  'jointly  employed  by  the 
Carolina  Midland  Railroad  Company  and  the 
Slerem  ft  Knoxrllle  Railroad  Company  under 
some  urangement  or  agreement  the  terms  of 
which  are  unknown  to  the  plaintiff.'  Para- 
graph 6:  'That  the  said  gang  of  hands  under 
one  Rntledge,  as  foreman,  was  employed  by 
both  of  the  said  defendants,  and  in  tbe  course 
of  ttieir  engagement  as  such  were  proceeding 
along  the  line  of  the  proposed  track  of  the 
Slevem  &  Knoxrllle  Railroad  Company,  and 
without  baring  acquired  a  right  of  way 
through  the  lands  of  this  plalntlff,^and  were 
In  the  act  of  cutting  down  two  large  oak  trees 
of  great  beauty  and  ralne,  which  stood  near 
the  residence  of  this  plaintiff,  when  she  ap- 
proached them,  and  requested  them  not  to  do 
so,  whereupon  the  said  Rutiedge,  foreman  of 
said  gang  of  hands,  cursed  this  plaintiff,  and 
ordered  her  to  get  away  from  there,  or  he 
would  pot  her  In  tbe  penitentiary,  end  threat- 
ened to  strike  her,  and  greatly  frightened  and 
Intimidated  her,  she  l>elng  an  old  woman; 
and  otherwise  maltreated  and  abused  her  to 
ber  great  damage.'  It  la  also  alleged  that 
said  Rutiedge  and  hands,  'with  great  violence 
and  loud  cursing,*  followed  Hiram  Rankin,  the 
son  of  plaintiff,  who  came  up  at  the  time,  to- 
warda  plaintiff's  bouse.  Hiram  Rankin  is  not 
a  party  to  this  action.  The  complaint,  aftar 
stating  these  facts,  adds  'and  thereupon'  the 
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oaK  irees,  om  am  not  cat  tnem  aown.-  it  is 
possible  to  read  this  complaint  In  Tarlous 
ways.  The  cause  of  action  may  be  either: 
(1)  Tbe  lopping  off  of  'several  of  the  most 
beautiful  branches'  of  ^o  large  oak  trees  of 
great  beauty  and  value,  which  stood  near  the 
residence'  of  plaintiff;  (2)  trespass  upon  the 
realty;  or  (3)  trespass  upon  the  person  of 
plaintiff.  As  tbe  question  is,  does  the  com- 
plaint state  facts  sufficient  to  constitute  any 
cause  of  action?  and  not,  does  it  state  facts 
sufficient  to  constitute  a  certain  cause  of  ac- 
tion? we  must  answer  the  first  query:  As 
the  lopping  off  of  the  branches  of  the  oak 
trees  was  an  Injury  to  the  realty,  and  may 
be  included  In  the  second  cause  of  action 
above  stated,  we  wilt  divide  the  allied  tres- 
passes into  two  classes:  First,  what  Is  alleg- 
ed as  a  trespass  upon  the  realty;  and,  second, 
what  is  alleged  aa  a  trespass  upon  the  person 
of  plaintiff.  The  complaint  does  not  state 
facts  sufficient  to  constitute  an  action  of  tres- 
pass upon  the  realty.  The  complaint  states 
that  defendants,  railroad  corporations,  had 
entered  and  taken  possession  of  the  land,  the 
strip  on  which  the  hands  were  'then  engaged 
in  finishing  and  grading  and  laying  the  track 
and  putting  up  telegraph  poles  along  the  line 
of  the  said  Slevem  &  Knoxvllle  Railroad 
Company.'  This  allegation  and  the  com- 
plaint, read  as  a  whole,  clearly  state  that  tbe 
defendants  had  not  only  entered  upon  the 
strip  of  land,  but  were  also  actually  and  ac- 
tively engaged  In  the  construction  of  their 
railroad  thereon.  It  was  argued  that  tbe  al- 
legations in  paragraph  1  that  tbe  plaintiff  was 
and  is  the  owner  of  the  land  through  which 
the  line  of  the  railroad  has  since  been  con- 
structed' negatives  the  Idea  that  the  defend- 
ants were  In  possession  of  tbe  land,  and  con- 
structing a  railroad  tbereon,  the  argument  be- 
ing that,  *lf  the  railroad  has  been  constructed 
"since"  the  date  of  the  alleged  trespass.  It 
was  not  constructed  at  said  date.*  Section 
1752,  Rev.  St  1893.  reads;  'Nothing  herein 
contained  shall  be  constmed  to  prevent  entry 
upon  any  lands  for  purposes  of  survey  and  lo- 
cation; and  If  In  any  case  the  owner  of  any 
lands  shall  permit  tbe  person  or  corporation 
requiring  the  right  of  way  over  the  same  to 
enter  upon  the  construction  of  the  highway 
without  previous  compensation,  the  said  own- 
er shall  have  the  right,  after  the  highway 
shall  have  been  constructed,  to  demand  com- 
pensation, and  to  petition  for  an  assessment 
of  the  same  In  the  manner  hereinbefore  di- 
rected: provided,  such  petition  shall  be  filed 
within  twelve  months  after  the  highway  shall 
have  been  completed  through  his  or  her 
lands.'  Under  this  act,  If  a  railroad  corpora- 
tion Is  permitted,  by  the  owner  of  any  land, 
*to  enter  upon'  or  begin  'the  construction  of  the 
highw^,'  then  the  entry,  poaaesslon,  and  sob- 
sequent  construction,  as  we  shall  see  here- 
after. Is  lawful,  and  in  no  wise  a  trespass.  If 
the  owner  of  the  lands  permit  the  corporation 
to  enter  upon  the  construction  of  the  blgh- 


aemano  compensation,  as  provmea  in  saia  a<-i 
The  words  used  In  paragraph  1  of  the  cctn- 
plaiot,  above  stated,  when  read  in  connectitu 
with  the  other  allegations  of  the  complaiot, 
mean  that  the  'line'  of  the  railroad— the  'high- 
way,' as  termed  in  the  statute— was  then  lo- 
cated, the  defendants  were  in  possession,  and 
had  entered  upon  the  construction  of  said 
highway  under  the  law,  and  under  this  state 
of  facts  the  defendants  were  lawfully  In  pos- 
session of  the  land,  and  with  tbe  permissioD 
of  plaintiff.  Counsel  for  plaintiff  argne  that 
tbe  allegations  In  the  fourth  paragraph  of  tbe 
complaint  that  the  bands  were  'then  engaged 
In  flnlsblng,  grading,  and  laying  the  tracl:. 
and  putting  up  telegraph  poles  along  the  line 
of  tbe  road,'  la  consistent  with  the  Idea  that 
said  hands  were  at  work  on  the  part  of  the 
line  which  did  not  traverse  the  land  In  ques- 
tion ;  therefore  that  paragraph  does  not 
amount  to  an  allegation  that  defendants  wen; 
in  possession  of  the  land  in  question.  This 
construction  of  the  language  of  the  complaint 
cannot  be  sustained.  It  la  tbe  datj  of  plain- 
tiff to  state  her  case 

"On  May  3,  1898,  at  the  very  time  of  the 
trespass,  tbe  allegation  is  that  'the  gang  of 
hands'  were  then'  engaged  In  'grading,'  etc., 
the  'line';  that  'in  the  course  of  their  engage- 
ment' they  were  'proceeding  along  the  line,' 
and  were  'in  the  act'  of  cutting  the  oak  trees, 
'near  tbe  residence'  of  plaintiff,  when  she  'ap- 
proached them,'  etc.  No  one  would,  'under 
these  allegations,'  suppose  that  the  foreman' 
and  'gang  of  hands'  were  upon  the  premises 
of  the  plaintiff  merely  for  the  purposes  of 
survey  and  location'  (Rev.  St.  |  1752);  but 
the  natural  Inference  Is  that  they  had  entered 
upon,  begun  'the  construction  of  the  highway.' 
The  allegation  in  paragraph  5  that  defend- 
ants bad  not  'acquired  a  right  of  way  throuiih 
the  lands  of  this  plaintiff*  was  Insufflclpnt 
Tompkins  v.  Railroad  Co.,  33  S.  C.  21S.  11  S. 
E.  602.  Plaintiff  contends  that  tbe  complaint 
alleges  that  the  defendants  had  not  acquired. 
In  any  way,  a  right  of  way  across  plaintiff's 
lands;  therefore  they  had  no  right  of  entry 
except  for  tbe  purpose  of  survey  and  location, 
which  does  not  allow  defendants  to  cut  down 
valuable  trees,  or  to  make  any  alteration  of 
the  premises;  that  tbe  foreman  and  hands 
were  committing  'a  trespass  In  tbe  name  of 
the  defendants,*  and  that  the  line  of  authori- 
ties In  South  Carolina,  which  hold  that  Uie 
land  once  taken  possession  of  by  a  railroad 
company  under  the  exercise  of  tbe  right  of 
eminent  domain  cannot  be  recovered  in  an  ac- 
tion Is  entirely  Inapplicable  to  the  case,*  and 
in  support  of  this  position  cites  Tompkins  t. 
Railroad  Co..  37  S.  C.  387,  16  8.  B.  140.  «s 
conclusive  upon  the  point:  'I  have  at  some 
length  analyzed  the  complaint  and  held  that 
It  does  allege  Uiat  tbe  defendant  companies 
had  entered  iqiott  the  land  in  questlan,  and 
were  engaged  in  tbe  constmctlon  of  th^  road 
or  highway;  and  a  conytarison  of  the  com- 
plaint In  this  action  with  that  In  Tompklna 


no  aiiegsnon  in  ine  compiami  nerein  xoai  loe 
entry  of  the  defendant  companies  upon  the 
land  was  without  the  consent  of  plaintiff, 
which,  under  the  Tompkins  Case,  is  essential. 
There  are  no  allegations  in  the  complaint  that 
defendants  entered  upon  the  land  after  notice 
from  the  owner  refusing  consent,  or  of  like 
matters;  but  all  that  ts  said  Is,  in  substance, 
that  the  defendants,  by  their  servants,  were 
proceeding  along  the  'line*  which  was  then' 
being  graded,  etc.,  'without  having  acquired 
a  right  of  way  through  the  lands  of  this 
plaintiff.'  which  allegation  amounts  to  noth- 
ing; for  the  statute  expressly  provides  the 
mode  of  enforcing  the  right  to  obtain  com- 
pensatlon  after  a  railroad  company  baa  en- 
tered upon  the  construction  of  Its  road,  and 
the  sole  question  here  is  whether  or  not  de- 
fendants had  entered  upon  the  construction  of 
their  road  under  the  right  of  eminent  domain, 
which  frees  defendants  from  the  charge  of 
being  trespassers.  As  the  Tompkins  Case  Is 
relied  upon  by  plaintiff,  I  wlU  refer  to  it 
again.  At  page  883,  37  B.  O.,  and  page  149, 
16  S.  B.,  the  allegations  in  the  complaint  are 
substantially  stated.  Then  plaintiff  distinct- 
ly and  afBrmatlvely  alleges  that  when  the 
railroad  compeny  went  upon  the  premises 
said  company  did  not  notify  plaintiff  that  the 
right  of  way  would  be  required;  and,  also, 
that  the  plaintiffs,  as  soon  as  they  ascertain- 
ed that  the  railroad  would  probably  extend 
or  run  through  the  premises,  gave  notice  to 
the  railroad  company  that  they  objected  to  the 
same,  and  required  that  the  company  should 
proceed  according  to  law.  It  was  alleged 
that  this  notice  was  'formally'  given,  and  be- 
cause the  allegation  did  not  state  that  the  no- 
tice was  'in  writing'  the  complaint  was  de- 
murrable. In  the  complaint  under  considera- 
tion there  is  not  the  slightest  allegation  that 
any  notice  was  ever  given  by  the  plaintiff, 
nor  that  she  did  not  consent  to  the  use  of  the 
land  by  the  railroad;  and  there  Is  a  statement 
that  the  'Une*  was  'then*  being  'constructed.' 
Under  the  law.  as  we  shall  see,  It  must  be 
presumed  that  she  permitted  defendants  to 
'enter*  up<m  her  land.  'It  Is  true  that  there 
Is  an  allegation  In  the  complaint  that  the  de- 
fendants never  notified  the  plaintiffs  that  the 
right  of  way  over  their  lands  was  required  for 
the  purpose  of  constructing  the  railroad,  but. 
as  held  In  Ywdler  t.  Ballnwd  Co.,  15  S.  C. 
47G,  such  notice  was  necessary  when,  as  Is  al> 
leged  In  tfata  complaint,  the  plalntUfs  had 
knowledge  of  the  Intended  entry,  and  failed 
to  signify  In  writing  their  refusal  of  ccmsent. 
from  which  failure  the  statute  expressly  says 
It  shall  be  presumed  that  consent  was  given.' 
Tompkins  v.  Railroad  Oo.,  87  8.  0.  886,  16  8. 
B.  ISO.  There  Is  no  allegation  in  the  com- 
plaint In  this  action  that  any  objection  was 
made  to  tb^  entry  of  defendants,  or  that  any 
notice  was  given  to  the  railroad  company. 
It  follows,  therefore,  under  the  statute,  that 
plaintiff  permitted— consented  to— the  laying 
of  the  track,  etc  Under  the  statute  law  of 


uie  aeieoaanTS  nerein,  rairroaa  corporaiious, 
for  trespass  upon  her  lauds;  and  all  special 
damages  connected  with  the  entry  upon  the 
land  and  the  construction  of  the  railroad 
thereon,  such  as  the  cutting  down  of  shade 
trees,  must  be  recovered  in  the  special  and 
exclusive  mode  laid  down  and  provided  In  the 
statute,  viz.  by  the  method  of  condemnation. 
Without  discussing,  I  will  cite  as  authority 
for  this  ruling  a  few  of  the  authorities:  Tutt 
V.  Railway  Co.,  28  S.  C.  397,  5  S.  B.  831;  Mc- 
Lauehlln  v.  Railroad  Co..  5  Rich.  Law,  598; 
Fuller  V.  Edlngs,  11  Rich.  Law,  247;  Sams  v. 
Railway  Co.,  15  S.  C.  487;  Verdier  v.  Railroad 
Co.,  Id.  481;  Garraux  V.  City  Council,  53  S.  C. 
575,  31  S.  E.  597;  Bowen  v.  Railroad  Co.,  17 
S.  C.  574;  Leitzaey  v.  Water-Power  Co.,  47  S. 
0.  484,  25  S.  B.  744,  34  L.  R.  A.  215;  and  au- 
thorities then  cited  Under  these  authorities 
and  our  statutes  (Rev,  St.  8S  1743-1755)  no 
cause  of  action  lies  at  common  law,  as  stated, 
for  the  trespass  upon  the  realty  in  question. 

"I  win  next  consider  the  other  branch  of  the 
case  the  alleged  treapass  upon  the  person  of 
the  plaintiff.  While  the  allegations  of  the 
complaint  that  RuUedge,  the  'for Aan'  of  the 
hands,  ^cursed'  the  plaintiff,  'an  old  woman,* 
ordered  her  'to  get  away  from  there,  or  he 
would  put  her  in  the  penitentiary,'  'threaten- 
ed* to  strike  her,  frightened  and  intimidated 
her,  and  'otherwise  maltreated  and  abused 
her,*  place  said  Rutledge  in  an  unenviable 
and  contemptible  position,  does  said  com- 
plaint, in  any  way,  allege  an  actionable  act 
or  assault  against  plaintiff,  or  injury  of  any 
kind  to  her  person  or  her  character  which  la 
actionable?  Suppose  the  complaint  charged 
that  Rutledge  had  assaulted  plaintiff,— which 
It  does  not— would  that  give  to  the  plaintiff  a 
cause  of  action  against  these  defendants,  or 
either  of  them?  I  think  not,  for  the  reason 
that  the  language  and  conduct  complained  of 
were  outside  of  the  scope  and  employment  of 
Rutledge,  and  the  defendants  are  not  responsi- 
ble for  any  voluntary  assault  or  trespass  which 
Rutledge  may  have  committed.  Williams  v. 
Gar  Co.  <La.)  4  South.  85,  8  Am.  St.  Rep.  538, 
Bounds  T.  Railroad  Co.,  21  Am.  Rep.  902,  and 
Rucker  v.  8moke.  87  S.  G.  881,  16  S.  B.  40. 
If  defendants  were  persona,  and  not  corpora- 
tions, and  had  spoken  and  acted  as  the  com- 
plaint charges  against  Rutledge,  as  their 
agent,  plaintiff  could  not  maintain  an  action 
against  them,  similar  to  the  present  action, 
for  the  reason  that  curses  and  threats,  while 
Immoral,  are  not  actionable  In  law.  It  a 
principal  would  not  be  liable  for  personally 
committing  a  certain  act.  he  would  not  be 
liable  for  that  act  If  It  was  committed  by  an 
agent  In  Rucker  v.  Smoke,  87  S.  O.  381,  16 
8.  B.  41,  the  supreme  court  quotes  with  ap- 
proval the  rule  as  stated  In  1  Am.  &  Eng. 
Enc.  Law,  at  page  410.  which  Is  as  follows: 
'A  prlndinl  is  liable  to  third  parties  for  what- 
ever the  agent  does  or  says;  whatever  con- 
tracts, rq^resentatlons.  or  admissions  he 
makes;  whatever  negligence  he  Is  guilty  of. 


bis  apparent  atithorl^:  and  provided,  a  lia- 
bility would  attach  to  ttae  principal  if  he  was 
In  the  place  of  ttae  agent'  The  last  clause 
cited  la  full  and  dear,  and  snstalns  the  prop- 
osition stated.  The  doctrine  is  then  stated  In 
Wood,  Mast.  &  Serr.  S  322:  The  master  can 
never  be  held  cha^eable  for  an  act  of  the 
servant  unless  he  would  have  been  liable  If 
be  had  done  ttae  act  himself.  Therefore,  un- 
less an  Injury  results  from  a  negligent  or  un- 
lawful act,  no  liability  attaches.'  If  Rut- 
ledge  had  been  the  agent  of  a  common  carrier 
of  passengers,  and  plaintiff  had  been  a  passen- 
ger under  the  contractual  relations  of  carrier 
and  passenger  to  safely  carry  her,  etc.,  and, 
while  being  transported  as  a  passenger.  Rut- 
ledge,  as  ttae  agent  of  defendants,  had  ad- 
dressed her  as  stated  in  the  complaint  herein, 
his  curses,  threats,  etc.,  would  have  created  a 
cause  of  action  against  the  railroad  com- 
pany. Ttae  complaint  does  not  all^  ttae  ex- 
istence of  any  contractual  relations  between 
plaintiff  and  defendants.  Defendants'  agents 
were  wtaere  ttaey  bad  a  right  to  be,  engaged 
in  lawful  duties,  wtaen  the  plaintiff  'approach- 
ed' them,%nd  'requested'  than  not  to  do  that 
which  ttaey  had  a  legal  right  to  do.  Stae  was 
an  outsider.  Rutledge,  for  tiie  language, 
cnrses,  etc.,  addressed  to  plaintiff,  might  be 
held  criminally,  by  binding  talm  orer  to  keep 
the  peace,  or  perhaps  for  a  breach  of  the 
peace;  but  no  liability  would  result  therefrom 
to  the  defendants.  To  constitute  a  tort  two 
thli^  mnst  concnr,— actual  or  legal  damage 
to  the  plaintiff,  and  wrongful  act  committed 
by  ttae  defendant.'  1  Add.  Torts,  c.  1,  I  1. 
There  may,  on  the  other  hand,  be  a  wrong 
done  to  another,  bat,  if  It  taaa  not  caused 
what  the  law  terms  "actual"  legal  damage 
to  ttae  plaintiff,  there  la  no  tort  in  respect  of 
which  an  action  ia  maintainable.'  Id.  I  8. 
'An  act  or  omission  may  be  wrong  In  morals, 
or  it  may  be  wrong  In  law.  It  is  scarcely  nec- 
easaiy  to  say  that  ttae  two  things  are  not  In- 
terctaangeable.  No  government  has  under- 
taken to  give  redress  whenever  an  act  was 
found  to  be  wrong.  Judged  by  the  standnrd  of 
strict  morality;  nor  is  it  likely  that  any  gov- 
ernment ever  will.'  Cooley,  Torts,  p.  3.  'A 
ttireat  to  commit  an  Injury  Is  also  sometimes 
made  a  crlmlaal  offense,  but  It  Is  not  actiona- 
ble private  wrong.  Many  reasons  may  be 
assigned  for  distinguishing  between  this  case 
and  that  of  an  assault;  one  of  them  being 
that  the  threat  only  promises  a  future  Injury, 
and  usually  gives  ample  c^portunlty  to  pro- 
Tide  against  it,  while  an  assault  must  be  re- 
sisted on  the  instant  But  the  principal  rea- 
son, perhaps.  Is  found  In  the  reluctance  of 
the  law  to  give  a  cause  of  action  for  mere 
words.  "Words  never  constitute  an  assault" 
is  a  time-honored  maxim.  Words  may  be 
thoughtlessly  spoken;  they  may  be  misunder- 
stood; they  may  have  indicated  to  the  person 
threatened  nothing  but  momentary  spleen  or 
anger,  ttaougta  when  afterwards  reported  by 
wituMses  ttaey  leem  to  ^press  deliberate 


careful  to  require  somettalug  more  than  ex- 
pressions of  anger,  reproach,  or  contempt  be- 
fore It  will  Interfere;  Justly  considering  that 
it  is  safer  to  allow  too  much  liberty  than  to 
interpose  too  much  restraint  And.  compar- 
ing assaults  and  threats,  another  important 
difference  Is  to  be  noted.  In  the  case  of 
ttareats,  as  has  been  stated,  preventive  reme- 
dies are  available;  bat  against  an  assault 
there  are  usually  none  beyond  what  tbe  party 
assaulted  taaa  in  taia  own  power  ot  phyricsl 
resistance^'   Id.  p.  29. 

*To  recapitulate,  I  taold  that  any  claim  that 
plaintiff  may  have  against  the  defendants  for 
the  entry  upon  her  land  by  the  defendant 
companies,  either  by  way  of  compensation  or 
special  damages,  must  be  sought  and  obtain- 
ed by  ttae  special  proceeding  provided  In  ^he 
statute;  that  said  special  proceeding  or  rem- 
edy Is  not  cumulative,  but  it  is  exclusive,  and 
precludes  and  bars  plaintiff  of  the  remedy  she 
here  seeks,  which  Is  a  suit  for  a  trespass  vl  et 
armls.  Further,  ttae  other  elements  of  dam- 
age alleged  by  plaintiff  In  taer  complaint  in 
tiie  nature  of  threats  and  abuse  cm  tbe  part  of 
Rutledge  as  Ibe  i^ent  of  dtfendanta  axe  not 
actionable  for  tbe  reason  tiiat  ttaey  were  not 
wfttaln  tbe  scope  of  hia  employment,  even  had 
ttaey  been  assaults  and  batteries,  and  other 
personal  enormities;  but  they  were  ttareate 
and  abuse,  whicta,  wtalle  Immoral,  are  not  ac- 
tionable In  law.  Wtaerefwe  It  Is  ordered.  ad- 
Judged,  and  decreed  that  the  complaliit  here- 
in does  not  state  Acts  sufilctent  to  constitute 
a  cause  of  action,  and  that  the  said  eonqilalnt 
be,  and  hereby  is,  dismissed,  and  that  the 
I  plaintiff  do  pay  the  costs  of  this  action.*^ 

j    Edwin  Folk  Strother,  for  appellant,  Hea- 
dersons,  for  respondents. 

JONES,  J.  Ttae  circuit  court  sustained  a 
demurrer  to  (or  motion  to  disndss)  Uie  com- 
plaint for  insufflcfency  in  stating  a  cause  of 
action.  The  complaint,  wblcb  we  copy  In  fiill. 
is  aa  follows:  "0)  Ttaat  tbe  plaintiff  la.  and 
was  at  Che  times  herelnaftw  stated,  the  own- 
er in  fee  of  a  certain  tract  or  pucd  of  land 
situate  In  the  state  and  county  of  L^lngton, 
above  named,  through  which  the  Une  of  ttae 
Stevern  ft  Knoxville  Railroad  has  since  been 
constructed,  and  that  she  was  at  the  time, 
and  still  is,  residing  on  said  tract  of  land. 
(2)  That  the  defendant  Slerem  &  Knoxrine 
Railroad  Company  Is  a  corporation  duly  or- 
ganized and  existing  under  the  laws  of  tbe 
state  of  South  Carolina.  (3)  That  ttae  de- 
fendant Carolina  Midland  Railway  Company 
is  a  corporation  duly  organized  and  exlatlng 
under  the  laws  of  the  state  of  South  CarollDX. 
(4)  That  on  or  about  the  3d  day  of  May. 
the  defendants  had  In  their  employment  a  cer- 
tain gang  of  hands  then  engaged  In  finishing 
and  grading  and  laying  the  track  and  putUog 
up  telegraph  poles  along  the  line  of  tbe  satd 
Sievem  &  Knoxville  Railroad  Company;  tbe 
said  gang  betaig,  as  plalntUf  la  infonned  and 


arnngement  or  agreement  tbe  terms  of  wblch 
■are  unknown  to  tbla  plaintiff.  (5)  Tbat  aald 
gang  of  hands,  under  one  Rutlei^  as  fore- 
man,  was  employed  by  both  of  said  defend- 
ants, and  in  the  course  of  their  engagement 
as  such  were  proceeding  along  the  line  of  the 
proposed  track  of  the  Slerern  &  KnoxvlUe 
Kallroad  Company,  and  without  having  ac- 
quired a  right  of  way  through  the  lands  of 
this  plaintiff,  and  were  in  the  act  of  cutting 
down  two  large  oak  trees  ot  great  beauty  and 
value,  wblch  stood  near  the  residence  of  this 
plaintiff,  when  she  approached  them,  and  re- 
quested them  not  to  do  so,  whereupon  the 
said  Rutledge,  foreman  o£  said  gang  of  hands, 
cursed  this  plaintiff,  and  ordered  her  to  get 
away  from  there,  or  be  would  put  her  in  the 
iwnltentlary,  and  threatened  to  strike  her, 
and  greatly  frightened  and  intimidated  her,— 
she  being  an  old  woman,— and  otherwise  mal- 
treated and  abused  her,  to  her  great  damage; 
whereupon  her  son,  Hiram  Rankin,  came  up, 
and  inquired  the  cause  of  her  trouble,  where- 
upon the  said  Rutledge  called  the  hands  em- 
ployed on  the  material  train  in  the  employ- 
ment of  both  the  defendants,  and  with  great 
violence  and  loud  cursing  followed  the  said 
Hiram  Rankin  towards  the  plaintiff's  house, 
threatening  and  abusing  him  In  a  violent 
manner,  and  thereupon  proceeded  to  lop  off 
several  of  the  most  beautiful  branches  of  the 
said  oak  trees,  but  did  not  cut  them  down. 
(6)  That  the  said  defendants,  by  the  said 
Rutledge  and  their  hands,  whose  names  are 
unknown  to  this  plaintiff,  thus  broke  pjaln- 
tiff's  dose,  trod  down  the  grass,  and  In  a  most 
violent  and  outrageous  manner  Insulted,  In- 
timidated, and  threatened  this  plaintiff,  to  her 
damage  ten  thousand  ($10,000)  dollars,  to- 
gether with  the  costs  of  court,"  We  think 
the  demurrer  was  properly  sustained,  and 
that  the  conclusions  reached  were  amply  vin- 
dicated In  the  elaborate  and  learned  opinion 
of  the  circuit  court,  which  Is  officially  reported 
herewith.  We  will  only  make  a  brief  obser- 
vation or  two.  First,  treating  the  complaint 
as  one  for  trespass  upon  real  property,  with 
circumstances  of  aggravation  alleged  with  a 
view  to  exemplary  damages,  the  alleged  cir- 
cumstances of  aggravation  must  be  eliminat- 
ed in  determining  the  demurrer,  since,  to 
avoid  demurrer  on  this  ground,  the  complaint 
must  show  facts  sufficient  to  constitute  a 
trespass  upon  land.  We  must  also  eliminate 
from  the  complaint  the  words,  "without  hav- 
ing acquired  a  right  of  way  through  the  lands 
of  this  plaintiff,"  In  the  fifth  paragraph  of  the 
complaint,  since  they  present  a  mere  conclu- 
«ion  of  law,  which  Is  not  admitted  by  the  de- 
murrer. We  must  also  eliminate  the  state- 
ment In  Ae  sixth  paragraph  of  the  complaint 
that  defendants  ''thus  broke  plalntUTs  close," 
etc.,  since  such  statement  Is  a  mere  charac- 
terization of  facts  previously  all^d,  which  in 
themselves  must  show  a  breaking  of  plain- 
tiff's close.  A  railroad  corporation  chartered 


construction,  unJess^snch  entry  Is  made  with- 
out the  consent  of  the  own«;  and  It  Is  nec- 
essary to  the  came  of  actltm  to  allege  the 
absence  of  sncb  consent  Tompkins  t.  Ball- 
road  Co..  37  S.  O.  882, 16  S.  E.  149.  The  com- 
plaint then.  Is  fatally  deCectlve  for  failure  to 
make  such  allegation.  So  far  as  the  com- 
plaint shows,  the  only  objection  ever  made  \sy 
plaintiff  was  as  to  cutting  down  the  two  oaks, 
and  it  appears  that  they  were  not  cut  down. 
As  the  route  the  railroad  was  very  near 
plalntllTs  dwelling,  she  must  have  had  knowl- 
edge of  the  first  entry  for  construction,  and, 
having  made  no  objection  thereto  In  the  man- 
ner required  by  statute,  her  consent  would  be 
presumed,  and  her  only  remedy  would  be  for 
compensation  under  the  condemnation  stat- 
utes. Verdier  v.  Railroad  Co..  15  S.  C.  476; 
Tompkins  v.  Railroad  Co.,  supra;  Leitzsey  t. 
Water-power  Co.,  47  S.  C.  477.  25  S.  E.  744, 
34  L.  R,  A.  215.  If  the  complaint  may  be 
treated  as  one  for  trespass  upon  the  person, 
no  assault  upon  the  plaintiff  Is  alleged,  and 
mere  words,  under  the  circumstances  stated, 
would  not  be  civilly  actionable.  We  are  quite 
satisfied  with  the  conclusion  of  the  clr^lt 
court  herein.  The  Judgment  of  the  circuit 
court  Is  affirmed. 


HALL  V.  BOATWRIGHT  et  al. 

(Su^me  Court  of  South  Carolina.  Sept  18» 
1900.) 

TRXAXr-RSCOVERT  FOR  IMPR0VSHBNT8-H0K- 
BUIT— IMPROVEMENTS-TENANT  IN  . 
COMMON— PARTITION. 

1.  Since,  under  the  betterments  set  (Rev.  St 
c.  64,  art  4),  it  is  Incumbent  on  plaintiff,  who 
has  been  ousted  of  possession  of  land,  to  show 
not  merel;  tbe  value  of  his  improvements,  but 
to  present  evidence  from  whicn  the  jury  can 
find  a  special  verdict,  stating  the  vahie  of  the 
land  without  the  Improvements  and  Its  value 
with  the  improvements,  evidence.  In  an  action 
thereunder  after  partition,  tending  to  show  that 
improvements  of  some  considerable  value  had 
tteen  made,  will  not  warrant  sending  the  case 
to  the  jury. 

2.  Since  the  betterments  act  (Rev.  St.  8  1952), 
providing  "that  after  final  jodnneot  for  plain- 
tiff in  an  action  to  recover  lands.  If  defendant 
purchased  the  lands  recovered  in  such  action 
supposing  at  the  time  such  title  to  be  good  in 
fee,  defendant  shall  be  entitled  to  recover  of 
plaintiff  in  such  action  the  full  value  of  all  Im- 
provements," etc.,  was  intended  to  give  a  rem- 
edy where  none  existed  before,  such  act  does 
not  apply  to  a  tenant  in  common  who,  believ- 
ing himself  sole  owner,  has  made  improve- 
ments on  the  common  property,  as  he  has  ample 
relief  by  being  allotted  on  partition  the  portKin 
improved  by  him,  or,  in  case  of  a  sale,  by  being 
allotted  the  increased  pnrdiase  price  by  reason 
of  such  improvements, 

3.  Where  the  purchaser  at  a  tar  sale  of  a 
homestead  which  was  assigned  to  a  widow  and 
her  children  goes  into  possession,  and  the  chil- 
dren bring  an  action  for  partition  against  him, 
alleging  that  be  acquired  oy  such  purchase  the 
widow's  one-third  Interest  in  the  land,  and  the 
answer  does  not  deny  any  of  the  facta  alleged 
in  the  complaint  but  denies  that  tbe  children 
hare  any  title  to  the  land,  and  a  judgment  Is 
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recover  lauds,"  if  defendaDt  parchaBed  the 
lands  recovered  in  such  action,  sapposiDK  at 
the  time  such  title  to  be  good  io  fee,  defendant 
shall  be  entitled  to  recover  of  plaiotiEF  the  full 
value  of  his  improvements,  etc.,  since  the  action 
sgainst  him  was  strictly  for  partition,  and  not 
'*an  action  to  recover  lauds." 

Appeal  from  common  pleas  circuit  court 
of  Aiken  county;   D.  A.  Townsend,  Judge. 

Action  by  W.  W.  Hall  against  Daniel  Boat- 
wrigbt  and  others  to  recover  the  value  of 
ImproTements  made  by  plaintiff  on  certain 
lands.  From  a  Judgment  for  defendants, 
plaintiff  appeals.  Affirmed. 

Sawyer  &  Owens  and  Q.  W.  Croft  &  Son, 
for  appellant  Hendersons,  for  lespoDdents. 

JONES.  J.  Tbls  iB  an  action  nnder  the 
betterments  act,  and  the  appeal  Is  from  an 
order  of  nonantt  The  docnmentary  erl- 
dence  Introduced  showed  that  Erwln  J. 
Boatwiight  died  intestate,  seised  of  a  tract 
of  land  In  Aiken  county,  leaTlng  as  bis  only 
heirs  at  law  his  widow,  Olivia  Boatwright, 
and  the  defendants,  his  chlldr«i:  that  after 
the  death  of  Boatwright  this  land  was  as- 
signed to  said  widow  and  children  as  a 
homestead;  that  aald  land  assessed  In  the 
name  of  Olivia  Boatwright  was  sold  for 
taxes,  and  the  plalntllf  became  purchaser, 
took  BherlfTs  title,  dated  October  7.  18^, 
and  Immediately  entered  Into  poBsessIon  of 
the  land,  enjoying  the  rents  and  profits.  In 
May,  1888,  the  defendants  brought  action 
for  partition  of  said  land  against  said  Hall, 
alleging  substantially  the  foregoing  facts, 
and  also  that  said  Hall  had  acquired  by  pur- 
chase at  a  tax  sale  the  one-third  Interest  of 
Olivia  Boatwright  In  said  land.  Hall,  In  his 
answer  to  said  suit,  did  not  deny  any  of  the 
facts  alleged  In  the  complaint.  He  content- 
ed himself  with  denying  "that  the  plaintiffs 
have  title  to  the  land  described,  or  any  part 
thereof,  or  that  they  are  entitled  to  the 
relief  demanded,"  alleging  also  that  be  has 
legal  title  to  the  premises,  and  as  a  third 
defense  alleging  that  he  had  purchased  said 
land  at  a  tax  sale  more  than  two  years  be- 
fore the  commencement  of  the  action.  As  If 
this  raised  an  Issue  of  title  paramount  the 
matter  was  submitted  to  a  Jury,  which  ren- 
dered a  verdict  In  favor  of  plaintiff  "for  a 
two-thirds  undivided  Interest  in  the  land  In 
dispute."  Thereupon  a  decree  was  rendered 
for  a  sale  of  the  land  for  partition,  allotting 
to  said  Hall  one-third  of  the  proceeds.  With- 
in 48  hours  after  such  Judgment,  plaintiff 
brought  this  action  for  betterments.  In 
addition  to  the  foregoing,  it  appears  In  the 
original  "case"  that  plaintiff  introduced  oral 
testimony  "tending  to  show  that  Improve- 
ments of  some  considerable  value  had  been 
put  by  him  on  the  land  described  In  the  com- 
plaint." At  the  hearing  the  "case"  was 
amended  by  consent  so  as  to  state  that  the 
plaintiff  also  Introduced  testimony  that  at 


ed  thus:  That  the  betterments  act  rautem- 
plated  a  recovery  of  land  in  toto.  and  not  a 
mere  Interest  therein;  that  the  object  of  the 
act  was  to  supply  a  remedy  for  one  who 
was  ejected  In  a  suit  at  law;  and  that  a  co- 
tenant  who  makes  improvemente  has  a  com- 
plete remedy  In  equity.  We  tulnk  there  was 
no  error  in  granting  the  nonault 

By  his  first  exception,  appelant  Impotes 
error  In  holding  that  he  could  not  recover 
the  value  of  his  Improvements  placed  upon 
the  land.  In  a  separate  action.  Under  the 
betterments  act  It  Is  Incumbent  on  the 
plaintiff  not  merely  to  show  the  value  of 
his  Improvements,  but  he  must  present  evi- 
dence from  which  the  jury  can  find  «  spe- 
cial verdict  stating  the  value  of  the  luid 
without  the  Improvemoita  and  the  value  of 
the  land  with  the  Invrovements;  the  value 
of  the  Improvements  being  the  sum  which 
the  land  should  be  found  at  the  rendition  of 
the  Judgment  to  be  worth  more  In  conse- 
quence of  the  improvements  than  it  would 
have  been  worth  had  no  Improvements 
been  made.  Evidence  merely  tending  to 
show  that  Improvements  of  some  consider- 
able value  had  been  put  on  the  land  would 
not  warrant  sending  the  case  to  the  Jarr. 
On  this  ground  the  nonsuit  is  sustainable, 
although  It  was  not  placed  upon  such 
ground. 

But,  further,  the  betterments  act  was  not 
Intended  to  furnish  a  remedy  for  a  tenant 
in  common  who  makes  Improvements  on  the 
common  property.  By  the  common  law  the 
owner  of  the  fee  la  the  owner  of  all  the 
structures  and  improvements  on  the  land. 
Therefore  one  making  Improvements  upon 
land  of  another  would  lose  his  Improvements 
on  recovery  of  the  land  from  him  by  the 
true  owner,  and  he  would  be  without  remedy. 
The  betterments  act  was  Intended  to  relieve 
this  condition  and  give  a  remedy.  As  stated 
by  Mr.  Justice  Gary  In  Tumbieston  v.  Ruuiph. 
43  S.  C.  279,  21  S.  E.  86,  "The  statutes  In 
regard  to  betterments  were  •  •  •  for  the 
purpose  of  softening  the  asperities  of  the  law. 
and  affording  relief  where  none  otherwise- 
existed."  And  Judge  Cooley,  In  Oonst  Lim. 
(6th  Ed.)  480.  says.  "Bettermenta  laws  rec- 
ognize the  existence  of  an  equitable  right, 
and  give  a  remedy  for  Its  enforcement  where 
none  existed  before."  At  the  time  of  the 
enactment  of  this  statute,  in  1S70,  there  was. 
and  there  is  now,  ample  remedy  for  a  co- 
tenant  who,  believing  himself  sole  owner, 
has  made  Improvements  on  the  common  prop- 
erty, and  there  was  no  necessity  to  paaa  such 
a  statute  In  his  behalf.  The  cases  of  Willi- 
man  v.  Holmes.  4  Klcb.  Eq.  476:  Scalfe  v. 
Thomson,  15  S.  C.  337;  Buck  v.  Martin,  21 
S.  C.  5&1;  Johnson  v.  Pelot,  24  S.  a  2m,- 
and  other  cases  that  might  be  dted.  show 
that  a  court  of  equity  can  and  will  give  relief 
to  a  co-tenant  who.  nnder  the  belief  that  be 
haa  exclusive  title  In  fee^  makes  Improve- 


allotting  to  him  the  increaeed  purchase  price 
by  reason  of  such  Improvements.  If  the  bet- 
terments act  was  to  give  a  remedy  ■where 
none  existed,  It  could  not  have  been  intended 
to  give  a  cumulative  remedy  to  a  co-tenant. 
He  does  not  Improve  another's  land.  He  im- 
proves his  own  land;  that  Is  to  say,  land  In 
every  inch  of  which  he  has  an  undivided  In- 
terest. Even  If  the  Improved  portion  Is  not 
allotted  to  him,  and  If  no  provision  for  com- 
pensation Is  made  In  cose  of  a  sale,  still  he 
secured  In  the  division  of  the  purchase  price 
a  portion  of  the  viUue  Imparted  by  his  im- 
provements. The  case  ot  McGee  v.  Hall,  28 
S.  C.  662,  6  S.  E.  606,  appears  to  be  in  pohit 
In  that  case  It  was  held  that  where  a  co- 
tenant,  supposing  himself  to  be  the  exclusive 
owner,  has  added  to  the  value  of  the  com- 
mon property  by  Improvements,  and  Is  liable 
for  rents  and  profits  thereof,  his  account  for 
rents  should  be  credited  wlHi  the  Increased 
value  imparted  by  the  Improvements,  and 
that  the  remedy  under  tbe  betterments  act 
-was  not  applicable. 

There  Is  another  reason  why  the  said  act 
does  not  apply  In  this  case.  The  statute  pro- 
vides, "After  final  Judgment  In  favor  of  the 
plaintiff  in  an  action  to  recover  lands  and 
tenements.  It  the  defendant  purchased  the 
lands  and  tenements  recovered  In  such  action, 
supposing  at  the  time  of  such  purchase  such 
title  to  be  good  in  fee,  the  defendant  shall  be 
entitled  to  recover  of  the  plaintiff  In  such 
action.*'  etc  Rev.  St  S  1952.  Whether  lands 
were  recovered  of  the  plaintiff  herein  In  an 
action  of  ejectment  must  be  determined  by 
the  complaint  in  the  case.  In  tlie  case  of 
Elmore  v.  Davis.  49  S.  C.  2,  26  S.  E.  898,  this 
court,  construing  subdivision  2,  §  98,  Code, 
providing  that,  "the  plaintiff  in  all  actions 
for  the  recovery  of  real  property,"  etc.,  "Is 
hereby  limited  to  two  actions,"  etc.,  held 
that  an  action  for  partition,  in  which  the 
Issue  of  title  was  raised  In  the  answer,  was 
not  an  action  to  recover  real  estate,  in  the 
sense  of  that  statute;  and  in  determining  the 
question  the  court  was  controlled  by  the  al- 
legations in  the  complaint  So,  In  the  pro- 
ceedings In  question,  If  we  are  to  be  controll- 
ed by  the  allegations  of  the  complaint  the 
case  of  the  Boatwrlghts  against  Hall  was  not 
an  action  to  recover  real  estate,  but  was  a 
case  for  partition,  strictly.  If  we  could  be 
Justified  in  resorting  to  the  answer  to  deter- 
mine whether  an  action  strictly  and  solely 
for  partition  was  converted  Into  an  action  In 
ejectment  also,  there  Is  nothing  In  the  an- 
swer to  show  title  paramount  In  defeat  of 
the  right  to  partition,  since  all  the  facts  upon 
which  the  right  to  partition  rested  stood  ad- 
mitted by  the  pleadings.  Appellant  In  sup- 
port of  his  contention  that  said  partition  pro- 
ceeding was  an  action  to  recover  land,  and 
BO  within  the  betterments  act,  quoted  the  fol- 


purely  legal,  for  the  recovery  of  the  land 
from  the  Reams,  and  the  other  equitable,  for 
partition  after  the  land  was  recovered.  The 
legal  title  should  have,  therefore,  been  first 
tried  by  a  Jury;  and.  If  that  resulted  In  favor 
of  the  plaintiff,  then,  and  not  till  then,  could 
the  court  decree  partition,  as  In  Adlclces  v. 
Lowry,  12  S.  a  97.  In  the  trial  of  the  legal 
Issue,  the  action  being  (or  the  recovery  of 
specific  real  property,  the  question  ot  title 
should  have  Iwen  submitted  to  a  Jury  upon 
the  Issues  made  by  the  pleadings."  "So  far 
as  the  McReas  are  concerned,  this  la  simply 
an  action  for  the  recovery  of  a  tract  ot  land." 
But  It  must  be  noted  that  the  McReas  were 
not  made  defoidanla  as  co-tenants,  but  as 
strangers  In  possession,  claiming  adversely. 
The  allegations  ot  the  complaint  were  such 
that  the  court  was  induced  to  say:  "This 
was  an  action  to  recover  real  estate,  and  in- 
cidentally to  partition  the  same."  Under 
such  circumstances  the  court  might  be  Justl- 
fied  in  saying  that  the  action  was  to  recover 
real  estate,  so  Car  as  those  parties  were  cmi- 
cemed  who  were  not  co-tenants  with  the 
plaintiffs,  but  were  in  possession,  claiming 
by  an  independent  and  paramount  title.  The 
language  above  quoted  from  Beams  v.  Spann 
was  quoted  with  approval  In  subsequent 
cases,— as  In  Carrlgan  v.  Evans,  31  S.  0. 
200,  9  S.  El,  8S2,  and  In  Sumner  v.  Harrison, 
64  S.  0.  369,  32  S.  E.  572;  but  Id  these  cases, 
as  In  Reams  v.  Spann,  the  complaint  tendered 
an  Issue  of  title  as  to  those  defendants  who 
were  not  concerned  with  the  plaintiffs  as  co- 
tenants,  but  were  strangers  In  possession,  and 
alleged  In  the  complaint  to  claim  some  Inter- 
est therein.  In  the  action  In  question  the 
complaint  showed  that  the  defendant  therein 
was  a  tenant  in  common  with  the  plaintiffs 
In  the  premises  sought  to  he  partitioned,  and 
did  not  allege  any  ouster.  Elmore  v.  Davis, 
49  S.  C.  2,  26  S.  E.  898.  The  decisions  also 
sbow  that  when  it  la  sought  to  carry  this 
supposed  theory,  that  an  Issue  of  title  raised 
in  the  answer  In  a  strict  action  for  parti- 
tion makes  two  Independent  causes  of  action, 
—one  in  law,  for  the  recovery  of  real  estate, 
and  the  othtfr  In  equity,  for  partition,- to  Its 
logical  consequences,  the  theory  is  repudiated. 
For  example,  a  nonsuit  of  the  lesal  Issue  of 
title  raised  in  an  equitable  action  will  not 
be  permitted  (Woolfolk  v.  Manufacturing  Co., 
22  S.  C.  332;  McClenaghan  v.  McEachern,  47 
S.  C.  451.  25  S.  E.  296);  and  the  prevailing 
party  on  the  issue  of  title  does  not,  as  a  mat- 
ter of  right,  become  entitled  to  the  costs,  as 
In  a  legal  action  in  ejectment  (McOarter  v. 
Caldwell,  58  S.  C.  65,  36  S.  E.  507). 

Our  conclusion  is  that  no  recovery  of  land 
In  an  action  of  ejectment  has  been  had 
against  the  plaintiff,  and  therefore  he  Is  not 
within  the  betterments  act.  The  Judgment  ot 
the  circuit  court  is  affirmed. 


1900.) 

WILLS— HBUAINDBRS—ACCOUNTINa. 

1.  A  will  gave  a  life  estate  to  testator's  wife, 
with  remaioder  for  life  to  certain  other  per- 
sona who  should  be  alive  at  the  death  of  his 
wife;  remainder  in  favor  of  such  persons'  heirs. 
It  was  further  provided  that,  if  such  third  per- 
sons should  die  before  testator's  wife,  their 
children  should  take  the  Interest  of  tbe  de- 
ceased parent.  Eeld,  that  the  children  of  the 
persons  eiven  the  life  estate  in  remainder,  who 
were  living  at  the  time  of  the  death  of  the 
testator  and  his  wife,  took  vested  remainders 
in  the  property,  subject  to  open  and  let  In 
children  sobsequently  bom. 

2.  A  decree  that  a  trustee  appointed  to  suc- 
ceed another  trustee,  and  in  possession  of  cer- 
tain property,  should  account  for  the  rents  and 
profits  of  the  property,  Is  to  be  construed  as 
only  rcQtilring  him  to  accoant  for  the  renta  and 
profits  received  by  him. 

Appeal  from  common  pleas  circuit  court  of 
Sumter  county;  W.  G.  Benet;  Judge. 

Action  for  partition  by  Susan  8.  TIndal,  fn- 
dlTldnally  and  as  administratrix  of  the  es- 
tate of  Mary  B.  Tindal.  against  John  L. 
Neal  aoA  others.  From  a  denee  in  favor 
of  defendants,  plaintiff  a^eals.  Affirmed, 

Hie  following  Is  the  decree  of  the  circuit 

judge: 

"The  above-styled  cause  was  brought  to 
partition  a  tract  of  three  hundred  and  fifty 
acres  of  land,  more  or  less,  situate  In  said 
county  and  state,  and  bounded  on  the  north 
by  lands  of  Mrs.  Susan  S.  TIndal  (the  plain- 
tiff), on  the  east  by  lands  of  the  estate  of 
Jared  Norton,  on  the  south  by  lands  of  Mrs. 
Susan  S.  Tindal,  and  on  the  west  by  lands 
now  or  formerly  of  the  estate  of  H.  H. 
IVells.  It  was  alleged  In  the  complaint  that 
this  tract  of  land  descended  to  the  parties 
to  this  cause  as  the  heirs  at  law  of  Mary  E. 
Tlncla],  who  died  tutestate,  seised  and  possess- 
ed of  the  same,  and  that  the  plaintiff,  her 
daughter,  is  entitled  to  one-third,  and  her 
^ndsons  John  L.  and  C.  M.  Neal  are  each 
entitled  to  one-sixth,  and  tiiat  her  grand- 
children Charles  L.  Onttlno.  Thomas  P.  Cu1> 
tino.  S.  James  Guttino,  David  W.  Cuttlno,  and 
S.  Lula  McKnIght  were  each  entitled  to 
-one-flfteenth.  The  complaint  further  alleged 
that  the  plaintiff  and  the  defendants  were 
seised  and  possessed  of  said  tract  of  liAd  as 
tenants  In  common,  and  owned  no  other  lands 
in  common.  The  complaint  further  alleged 
that  the  defendant  John  L  Neal  was  In  pos- 
session of  more  than  his  proportionate  share 
of  said  premises,  and  had  rented  out  parcels 
of  said  land  and  collected  the  rent,  and  pray- 
ed that  he  be  required  to  account  for  the 
same.  The  defendants  answered,  denying  the 
allegations  of  the  plaintiff  that  the  parties  to 
said  action  owned  no  other  lands  In  common; 
and  they  alleged  that  they,  with  the  plaintiff, 
were  seised  and  possessed,  as  tenants  In 
common,  of  an  additional  tract  of  land  situate 
In  the  county  and  state  aforesaid,  containing 
one  hundred  acres,  more  or  less,  adjoining 
lands  of  estate  of  Blchard  F.  Wells,  Bllha 


tract  of  land  were  In  same  proportion  as  those 
set  forth  In  the  complaint  In  regard  to  the 
tract  of  land  therein  described.  The  defend- 
ant John  L.  Neal  admitted  that  he  was 
occupying  a  part  of  the  land  described  in  the 
complalot,  but  denied  the  remaining  allega- 
tions of  paragraph  S  of  the  complaint.  Sub- 
sequent to  the  commencement  of  this  actiw 
the  defendant  David  W.  Cuttlno  departed  this 
life  Intestate  and  unmarried,  leavms  as  bia 
only  heirs  at  law  and  distrlbntees  the  defend- 
ants S.  Lula  McRnlght,  CSiarles  Li.  Cuttlno^ 
Thomas  P.  Cuttlno,  and  S.  James  Cuttlno: 
and  by  an  order  made  In  said  cause  tbe  ac- 
tion was  continued  against  the  said  parties 
as  bis  heirs  at  law,  and  they  are  now  enti- 
tled to  one-twelfth  each  In  the  estate-  There 
la  no  controversy  as  to  the  tract  of  land  de- 
scribed in  the  complaint,  and  the  interests 
of  said  parties  therein,  and  the  contention 
arises  as  to  tbe  tract  of  one  hundred  acres 
of  land  referred  to  and  described  in  the  an- 
swers of  the  defendants. 

"The  cause  was  referred  to  the  master  for 
said  county,  to  take  and  report  tbe  testimony, 
and  the  master  duly  filed  bis  report  thereof. 
It  appears  from  the  testimony  and  record 
evidence  taken  and  proved  before  the  master 
that  one  Samuel  Perdrlau  made  bis  will, 
dated  July  15,  1842,  which  was  duly  admitted 
to  probate  in  said  county  on  October  2,  1S43. 
By  tbe  second  clause  of  said  will  the  testator 
devised  his  estate  to  bis  wife,  Esther  Per^ 
driau,  for  life,  with  right  to  dlsiuse  of  one 
half  by  will,  etc.  The  other  half  of  sold  es- 
tate he  directed  his  executors  to  sell,  and 
divide  the  proceeds;  the  words  of  the  derise 
being  as  follows:  *The  proceeds  of  said  sale 
of  said  half  of  the  estate,  fflven  as  afore- 
said to  my  wife  for  life,  to  be  divided 
between  Ann  M.  China,  wife  of  John  China. 
Jr..  the  children  of  my  deceased  brother  Peter 
Perdrlau,  and  also  the  children  of  mj  Mster 
Esther  Wells,  alive  at  the  death  of  my  wife, 
share  and  share  alike,  for  and  during  the 
term  of  their  natural  lives,  and  after  their 
deaths  to  their  respective  children,  forever. 
It  is  my  will  that  If  the  said  Ann  M.  China, 
either  of  the  children  of  my  brother  Peter 
or  sister  Esther,  shoidd  die  In  my  lifetime 
or  the  lifetime  of  my  said  wife,  that  tbe  child 
or  children  of  such  one  or  more  of  them  as 
may  so  die  take  the  part  of  Uielr  deceased 
parent'  At  the  time  of  the  death  of  the  tes- 
tator, his  brother  Peter  Perdrlau  and  bis  sis- 
ter Esther  Wells  were  dead;  and  at  tbe  time 
of  the  death  of  Esther  Wells  she  left  snrviT- 
Ing  her,  among  other  children,  ber  danghtn 
Mary  E.  Wells,  who  married  one  Oiatle* 
Lynam  some  time  previous  to  the  year  1S32, 
and  the  children  of  the  said  Mary  R.  Lynam, 
Charles  Lynam,  and  Mary  A.  Lynam,  who 
subsequently  married  one  Neal.  And  at  ilie 
death  of  Mary  E.  Lynam,  who  had  married 
one  John  B.  TIndal,  ber  daughta  Susan  S. 
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^nam,  then  the  wife  of  John  M.  Tlnaal. 
one  surrlTed  her;  the  Bald  Mary  A.  Neal 
iTiug  predeceased  her  mother,  leaving  as 
it  only  heirs  at  law  the  defendants  John 

and  C.  M.  Keal,  and  the  said  Charles  Ly- 
im  having  also  predeceased  his  mother, 
ary  E.  Lynam  (then  Tindal).  leaving  one 
illd,  Portia,  who  Intermarried  with  one  T, 
.  Cuttino.  Portia  died  In  1884,  her  husband 
>ing  then  dead.  leaving  the  Cuttlnos  and 
rs.  McKnight  as  her  only  heirs  at  law. 
lie  said  Charles  I^yuam  and  his  sister  Mary 
.  Neal,  the  children  of  Mary  E.  Lynam, 
e  Wells,  and  grandchildren  of  Esther  Wells, 
ere  alive  at  the  date  of  the  will,  death  of 
e  testator,  and  at  the  death  of  the  testator's 
Ife,  Esther,  the  first  life  tenant.  Susan 

Tlndal.  n6e  Lynam,  a  daughter  of  said 
ary  E.  Lynam,  was  born  aome  time  after 
ST.— about  1840;  her  sister,  Mary  A.  Neal, 
iving  been  born  about  1837.  About  the  year 
52  the  said  Mary  E.  Lynam,  who  was  the 
.ughter  of  Esther  Wells,  and  the  second 
'e  tenant  under  the  will  of  the  testator, 
lermarrled  with  one  John  B.  Tlndal,  and  on 
e  6th  day  of  January,  1852.  Joined  In  a  mar- 
ige  setlemenc,  by  deed  executed  on  that  day, 
td  recorded  In  the  office  of  the  clerk  of  the 
urt  for  Sumter  county,  In  Book  O,  at  page 
7,  and  thereby  conveyed  to  Richard  F. 
ells,  as  trustee,  among  other  property, 
II  and  singular  the  undivided  Interest  and 
tate  whatever,  real  or  personal  or  both, 
remainder  or  In  expectancy  or  In  pncsentl, 

the  party  of  the  second  part  [Mary  B.  Ly- 
im],  under  the  provisions  of  the  will  of 
imuel  Perdrlau.  deceased,  to  the  sole  and 
parate  use  during  her  life  of  the  party 

the  second  part;  and  at  the  death  of  the 
rty  of  the  second  part,  she  leaving  Issue 
Ive  at  her  death,  all  the  said  last-mentlon- 

negroes,  and  her  Interest  as  aforesaid  un- 
r  the  will  aforesaid,  shall  go  to  and  be 
sted  absolutely  In  the  Issue  of  the  said  par- 

of  the  second  part  In  such  manner  and 
oportlon  as  the  said  Issue  vonld  be  entl- 
>d  under  the  statutes  of  distribution  were 
e  to  die  a  widow  and  Intestate.' 
"In  1851  Esther  Perdrlau.  the  widow  of 
e  testator,  filed  a  bill  in  the  court  of  equity 

said  county  and  state  to  obtain  the  assent 

the  court  to  her  relinquishing  one-half  of 
3  eatate  passing  to  her  under  the  will  of 
r  dreoased  husband,  Samuel  Perdrlau,  and 
lying  for  a  sale  of  that  half,  and  a. 
csent  distribution  of  the  proceeds  among 
>  parties  to  whom  they  were  bequeathed  at 
3  expiration  of  ber  life  estate.  A  decree 

that  effect  was  obtained,  to  which  no  ajh 
al  was  taken,  except  upon  a  single  point, 
E.:  The  decree  divided  the  proceeds  of 
le  Into  three  equal  parts,~one  to  Ann  H. 
ina,  one  to  the  children  of  Peter,  and  one 

the  children  of  Esther;  and  the  contention 
18  that  Ann  M.  China  did  not  take  one-third 

the  proceeds,  but  should  take  an  equal 
rt  with  each  of  the  children  of  Peter  Per- 
Ian  and  of  Esther  Wells.  The  court  of  ap- 
al  held  ttiaX  they  took  equally  and  per 


capita,  upon  the  clear  reason  that  the  con- 
tingency of  surriving  testator's  wife  bore 
the  same  relation  to  Ann  M.  China  as  It  did 
to  the  children  of  Esther  Wells  and  Peter 
Perdrlau.  See  the  case  of  Perdrlau  v.  Wells. 
6  Rich.  Eq.  20.  Under  the  decree  In  said 
cause  the  interests  going  to  the  children  of 
Esther  Weils  and  Peter  Perdrlau  were  aa- 
slgned  to  them;  the  shares  going  to  the  mar^ 
ried  women  being  delivered  to  trustees.  The 
share  of  Mary  E.  Lynam  was  delivered  to  R. 
F.  Wells,  trustee,  to  be  held  In  accordance 
with  the  terms  of  the  will  of  Samuel  Per* 
drlau;  the  said  Richard  F.  Wells  being  the 
trustee  named  in  the  marriage  settlement 
between  Mary  E.  Lynam  and  John  B.  Tln- 
dal The  proceeding  above  referred  to  was 
solely  to  divide  the  estate  among  the  life 
tenants;  and  none  of  the  children  of  Mary  E. 
and  Charles  Lynam,  the  remainder-men  un- 
der said  win,  were  made  parties  to  said  cause, 
although  they  were  In  esse  at  the  time.  See 
Equity  Boll.  Bill  106. 

"In  1880  a  petition  was  filed  In  this  court 
by  Mary  E.  Tlndal  (formerly  Lyman)  and 
her  daughter  Susan  S.  Tlndal,  wherein  it  was 
alleged  that  Richard  F.  Wells,  the  trustee 
aforesaid,  had  died,  and  praying  that  John 
M.  Tindal,  the  husband  of  Susan  S.  Thidal, 
the  petitioner,  be  appointed  trustee  in  bis 
stead,  and  further  alleging  that  an  action 
had  been  previously  commenced  against  the 
said  Richard  F.  Wells  for  an  account  of  the 
trust  fund  turned  over  to  him  as  aforesaid: 
that  he  had  departed  this  life  pending  said 
proceeding,  but  that  a  compromise  had  been 
effected  with  his  heirs  at  law,  whereby 
100  acres  of  land  of  his  estate  should  be 
turned  over  and  delivered  to  a  trustee  In  full 
settlement  of  the  trust  funds  theretofore 
held  by  blm.  The  said  proceedings  referred 
to  In  said  petition  are  enrolled  as  Judgment 
roll  5710  in  said  county;  and  the  said  case 
was  compromised,  and  the  land  duly  turned 
over  and  delivered  by  the  heirs  at  law  of  said 
Richard  F.  Wells  to  John  M.  Tlndal  as  trus- 
tee, he  having  been  appointed  as  such  by 
order  made  under  said  petition,  as  appears 
from  Judgment  roll  2629;  and  the  said  John 
M.  Tlndal  admits  in  his  testimony  In  this 
cause  that  be  is  In  possession  of  said  tract  of 
land  aa  trustee,  and  has  collected  the  rents, 
Income,  and  profits  from  the  aame  for  a  num- 
ber of  years  last  passed. 

"I  find  as  ft  matter  of  tect  from  the  testi- 
mony and  from  the  record  evld^ce  proven 
before  the  master,  and  heretofore  referred  to 
that  the  100  acres  of  land  described  in  the 
answers  of  the  defendants  herein,  and  sought 
to  be  partitioned  in  this  cause,  represent  the 
Interest  and  estate  passing  under  the  will  of 
Samuel  Perdrian  to  Mary  E.  Lynam  (after- 
wards Tlndal)  for  life,  and  that  under  the 
terms  of  said  will  said  land  iM  now  owned 
by  the  parties  to  this  cause  as  tenants  In  com- 
mon. In  the  proportions  set  forth  In  the  com- 
plaint in  regard  to  the  tract  of  350  acres 
therein  described.  It  appears  from  the  testi- 
mony Oat  the  one  hundred  acre  tract  of  land 
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proprietors,  and  the  correct  description  at  this 
time  Is  as  follows:  That  tract  of  100  acres  of 
land  Id  said  count;  and  state  known  as  the 
'Swamp  Place,'  adjoining  lands  of  estate  of 
John  Betts,  lands  formerly  of  Hattie  E.  Law- 
rence, now  of  Marion  Molse,  lands  of  S.  S. 
Tlndat,  and  Pocotallgo  swamp.  The  ques- 
tion as  to  the  Interest  of  the  defendants  in 
said  tract  of  land  turns  upon  the  construc- 
tion of  the  will  of  Samuel  Perdriau,  and  I 
bold,  as  matter  of  law,  that  the  children  of 
Mary  E.  E^nam  (afterwards  Tlndal)  who  were 
allTo  at  the  death  of'  the  testator  end  at  the 
death  of  his  wife  took  vested  remainders, 
subject  to  open,  If  necessa^,  and  let  in  other 
children  of  Mary  E.  Lynam  who  should  come 
into  existence.  Tbe  testator  evidently  so  In- 
tended, as  he  provided  In  his  will  against  a 
lapse,  as  follows:  *It  Is  my  will  that  It  the 
said  Ann  M.  China,  either  of  the  children  of 
my  brother  Peter  or  slater  Esther,  should  die 
In  my  lifetime,  or  the  lifetime  of  my  said 
wife,  that  the  child  or  chiklren  of  such  one  or 
more  of  them  as  may  so  die  take  the  part  of 
their  deceased  parent'  Thus  it  follows  that, 
if  Mary  E.  Lynam  had  died  dnrlng  the  life- 
time of  the  testator  or  hla  wife  (the  first 
life  tenant),  the  children  of  Mary  E.  (the 
second  Ufa  tenant)  would  have  taken  a  vest- 
ed interest  nnder  tin  express  terms  of  the 
wllL  If  the  grandchildren  of  his  sister  Es- 
ther, mother  of  Mary  E.  Lynam,  were  spe- 
(dal  objects  of  his  boun^  and  affection,  should 
their  parents  die  In  the  lifetime  of  himself  or 
wife,  why  not  equally  so  should  the  children 
of  Esther  outlive  himself  and  wife  and  die 
thereafter?  The  testator  used  neither  word 
nor  expression  to  Indicate  that  the  estate 
given  under  his  will  should  not  vest  in  the 
grandchildren  of  bis  sister  Esther  as  of  tbe 
date  of  tbe  will.  He  did  not  use  the  woixls 
'surviving  children,'  or  an  equivalent  expres- 
alon,  to  Indicate  that  only  those  grandchildren 
who  might  survive  their  parents  (the  second 
tenants  for  life)  should  take  the  whole.  It 
would  be  doing  violence  not  only  to  tbe  ex- 
pressed Intention  of  the  testator,  but  to  all 
the  springs  of  human  affection,  to  exclude  the 
grandchildren  of  his  sister  Esther,  who  were 
evidently  in  the  testator's  mind  at  the  tlmo 
he  drew  his  will. 

"By  reference  to  the  case  of  Barnes  v. 
Frovoost.  4  Johns.  61,  as  annotated  In  2 
Shars.  &  B.  Lead.  Cas.  Real  Prop.  p.  2G0,  It 
appears  that  the  perplexing  quealions  aris- 
ing In  cases  of  remainders  are  those  which 
depend  In  some  way  upon  a  specified  contin- 
gency or  condition,  or  upon  different  contin- 
gencies or  conditions.  Where  there  Is  no 
condition  or  qualification  named  In  the  will 
or  deed,  the  remainder  is  regarded  as  vested 
In  the  persons  to  take  It;  and  they  become  so 
far  the  owners  of  the  estate  as  soon  as  the 
time  of  vesting  arrives,— usually  the  death  of 
the  testator,  although  tbe  time  when  he  was 
to  be  entitled  to  tbe  possession  did  not  arrive 


or  fall  to  happen  as  precedent  Incldeats,  that 
the  discriminating  conclusions  of  courts  are 
necessary  to  determine  the  rights  of  parties. 
The  vested  remainder  Is  that  part  of  tbe  es- 
tate bestowed  upon  one  person.  Uf  take  effect 
in  possession  at  the  close  of  the  Interest  of 
another  person,  with  no  contingent  provlskHi. 
condition,  or  event  Intermediate  which  can 
possibly  defeat  the  tights  of  the  remainder- 
men.  A  remainder  is  contingent  when  the 
person  named  to  take  It  may  possibly  be  de- 
feated In  bis  right  of  property  by  some  event 
designated  and  provided  to  have  that  effort, 
or  when  the  persona  to  take  depend  upon 
some  contingent  event,  which  is  not  contin- 
gent merely  because  the  time  of  possesslra 
or  enjoyment  Is  made  to  depend  upon  contin- 
gent events.   In  tbe  first  class  named  there  is 
no  contingency  aa  to  tbe  person  who  te  to 
take,  but  only  as  to  tbe  time  when  the  penims 
designated  are  to  en](V  or  to  possess;  In  the 
other,  tbe  contingency  relates  to  the  penons 
who  are  to  take,  eta  It  Is  not  necessary 
that  the  party  named  to  tate  In  remainder 
^all  be  certain  eves  to  enjt^  the  possession, 
—as,  for  example,  en  estate  may  be  conveyed  to 
one  for  lUe^  with  remainder  to  another  In  fee. 
The  foregoing  principles  i^ly  equally  and  as 
exacting  when  a  vested  estate  is  limited  In 
remainder  to  a  fkmllyof  children  who  may  be 
thereafter  bom.  If  one  is  alive  when  the  tes- 
tator dies,  all  succeeding  children  are  let  In 
and  vested  as  of  that  period.  If  none  are  alive, 
then  the  remainder  vesta  In  the  first  one  bom. 
and  all  sncceedtaig  children  become  vested 
as  of  the  time  of  tbe  birth  of  tbe  first.  And 
this  ia  the  mle  In  all  cases  where  a  ronaln- 
der  is  limited  to  a  class  of  persons.  The 
foregoing  principles  are  gathered  from  the 
annotations  to  tbe  case  referred  to.  the  ex- 
act language  being  used  In  many  Instances. 
It  Is  the  policy  of  tbe  law  to  give  to  deeds 
and  wills  such  construction,  where  permissi- 
ble, as  will  eftect  the  early  vesting  of  es- 
tates.  Boykin  v.  Boykin,  21  S.  a  529;  Wil- 
son V.  MoJunkln,  11  BIch.  Eq.  530;  Durant. 
V.  Nash,  30  S.  G  192.  9  S.  E.  19.    When  the 
remainder  is  to  persons  in  esse  at  the  time  the 
limitation  is  made,  and  upon  an  event  certain, 
—as  at  the  death  of  a  life  tenant, — it  is  a 
vested  transmissible  remainder  In  audi  per- 
son.  Haynswortb  v.  Haynsworth,  12  Rich. 
Eq.  114.   If  a  devise  is  to  a  claas.  as  children, 
at  the  death  of  tbe  life  tenant,  the  remainder 
Is  vested  in  those  living  at  the  death  of  the 
testator.   Itainsford  v.  Balnsford,  Spear.  Eq. 
397;  Evans  v.  Durant,  1  Strob.   Eq.  S2: 
Bentley  v.  Long,  Id.  43;  Shuler  v.  Bull.  15  S. 
C.  432;  Bannister  v.  Bull,  16  S.  C.  220;  Mc- 
Creary  v.  Burns,  17  S.  C.  45.   Also,  see  2 
Jarm.  Wills  (2d  Am.  Ed.)  pp.  54-5& 

"In  tbe  case  at  bar  there  Is  no  Interven- 
ing circumstance  which  was  to  happen  be- 
fore the  grandchildren  of  Esther  Wells  could 
take.  Tbey  could  take  Immediately  nptHi 
the  death  of  tbelr  parent,— an  event  certala 
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occur;  their  enjoyment  and  posBession  be- 
S  alone  postponed.  There  was  no  inter- 
ning circtuustauce,  such  as  the  death  of  a 
ltd  party,  Defore  the  granduhlldren  could 
ke,  but  they  were  entitled  to  take  Imme^ 
utely  upon  the  failing  lu  of  the  life  es- 
tes.  In  2  Wasbb.  Keal  Prop.  (2d  Am.  Ed.) 
599,  the  rule  Is  stated  aa  follows:  There 

however,  a  class  of  cases  wbere  a  re- 
minder is  regarded  as  vested,  although  all 
s  persons  who  may  take  are  not  ascer- 
ined  or  In  esse,  and  cannot  be  until  the 
ppening  of  some  future  event.  And  tbat 
where  there  is  a  devise  of  a  remainder  to 
:lass  of  which  each  member  is  equally  the 
Ject  of  the  testator's  bounty,  as  to  "the 
lldren"  of  a  person,  some  of  whom  are 
ing  at  the  testator's  death.  As  for  In- 
ince,  upon  a  devise  to  A.  for  life,  remain- 
r  to  the  children  of  J.  S.,  If  J.  S.  has  chll- 
sn  at  the  testator's  deatb.  they  would 
le  a  vested  remainder;  and  if  he  were  to 
ve  other  children  during  the  life  of  A., 
d  before  the  remainder  was  to  take  effect 
possession,  it  would  open  and  let  in  the 
Idren  born  during  A.'8  life,  who  would 
le  shares  as  vested  remainders.*  The 
ue  author  concludes  his  discussion  of  the 
)Ject  as  follows:  *If  the  limitation  be  by 
rise  to  a  class  of  persons,  any  of  whom 
!  alive  and  capable  of  taking  at  the  death 
the  testator,  the  enjoyment  of  which  is 
itponed  until  after  the  expiration  of  a 
■ticular  estate,  the  estate  wlU  vest  in  such 
are  capable  of  taking  at  the  death  of  the 
tator,  and  will  open  and  let  In  such  of  the 
ne  class  as  may  come  In  esse  during  the 
itlnuance  of  the  particular  estate.'  Un- 
'  the  subject  of  devises  and  bequests  to 
idren  In  2  Jarm.  Wills  (2d  Am.  Ed.)  pp. 
50,  the  rule  is  stated  as  follows:  'But 

question  which  has  been  chiefly  agl- 
ed  in  devises  and  bequests  to  children 
IS  to  the  point  of  time  at  which  the  class 
:o  be  ascertained,  or,  in  other  words,  as 
the  period  within  which  tbe  objects  must 
born  and  existent;  supposing  the  testa- 
himself  not  to  have  expressly  fixed  the 
lod  of  ascertaining  the  objects,  which,  of 
rse,  takes  the  case  out  of  the  general 
!.  For  example,  a  gift  to  children  now 
applies  to  such  as  are  in  existence  at 
date  of  the  will,  and  those  only;  and  a 
:  to  children  living  at  the  decease  of  A. 
!  extend  to  children  existing  at  the  pre- 
l>ed  period,  whether  the  event  happens 
tlie  testator's  lifetime  (supposing  that 
y  survive  him),  or  after  his  decease.  The 
owing  are  the  rules  of  construction  reg- 
:ixig  the  class  of  objects  entitled,  in  re- 
:!t  of  period  of  birth,  under  general  gifts 
;blldren:  First  That  an  Immediate  gift 
ililldren  (I.  e.  a  gift  to  take  effect  in  pos- 
ilon  immediately  on  the  testator's  de* 
je).  whether  It  be  to  the  children  of  a 
or  a  deceased  person,  and  whether  to 
cblldren,  simply,  or  to  all  the  children, 
vrhether  there  be  a  gift  over  In  the  case 
lie  decease  of  any  of  the  children  under 


age  or  not,  comprehends  the  children  living 

at  the  testator's  death.  If  any,  and  those 
only,  notwithstanding  some  of  the  early 
cases,  which  make  the  date  of  the  will  the 
period  of  ascertaining  the  objects.  It  Is 
scarcely  necessary  to  observe  that  this  and 
the  succeeding  rules  apply  to  Issue  of  every 
degree,  as  grandchildren,  great  grandchil- 
dren, etc.,  though  cases  to  the  contrary  are 
to  be  found,  especially  at  an  early  period. 
Secondly.  That  where  a  particular  estate  w 
interest  Is  carved  out,  with  a  gift  over  to 
the  children  of  the  person  taking  tbat  In- 
terest, or  the  children  of  any  other  person, 
such  gift  will  embrace  not  only  the  objects 
living  at  the  death  of  the  testator,  but  all 
who  may  subsequently  come  Into  existence 
before  the  period  of  distribution.  Thus,  In 
the  case  of  a  devise  or  bequest  to  A.  for  life, 
and  after  his  decease  to  his  children,  or 
(which  is  a  better  illustration  of  the  limits 
of  the  rule,  since,  in  the  case  suggested,  the 
parents  being  the  legatee  for  life,  all  tho 
children  who  can  ever  be  born  necessarily 
come  in  esse  during  the  preceding  interest) 
to  A.  for  life,  and  after  his  decease  to  the 
children  of  B.,  the  children  (if  any)  of  B. 
living  at  the  death  of  the  testator,  together 
with  those  who  happen  to  be  born  during 
the  life  of  A.,  the  tenant  for  life,  are  en- 
titled, but  not  those  who  may  come  Into 
existence  after  the  death  of  A.  Tbe  rule  Is 
the  same  where  the  life  Interest  Is  not  of 
the  testator's  own  creation,  but  Is  anterior 
(o  his  title.  In  cases  falling  within  this 
rule,  the  children,  if  any,  living  at  the  death 
of  the  testator,  take  an  Immediately  vrated 
Interest  In  their  shares,  subject  to  the  dimin- 
ution of  those  shares  (1.  e.  to  their  being  de- 
vested pro  tanto)  as  the  number  of  objects 
is  augmented  by  future  births  during  the 
life  of  the  tenant  for  life;  and  consequent- 
ly, on  the  death  of  any  of  the  children  dur- 
ing the  life  of  the  tenant  for  life,  their 
shares,  If  their  interests  therein  are  trans- 
missible, devolve  to  their  respective  repre- 
sentatives, though  the  rule  is  sometimes  in- 
accurately stated  as  If  existence  at  tbe  pe- 
riod of  distribution  was  essential.'  The  au- 
thor cites  Matthews  v.  Paul,  3  Swanst  339, 
and  Hoghton  v.  Whltgreave,  1  Jac.  &  W. 
150,  as  cases  where  the  rule  was  inaccurate- 
ly stated.  In  support  of  the  foregoing  prop- 
ositions, see,  also,  20  Am.  &  Eng.  Knc.  Law, 
854  ;  29  Am.  &  Eng.  Enc.  Law,  411;  2 
Wnshb.  Real  Prop.  {2d  Am.  Ed.)  G03. 

"In  Gourdin  v.  Deas,  27  S.  O.  484,  4  S.  E. 
66,  the  rule  Is  stated  by  the  chief  justice  as 
follows:  'The  authorities  in  this  state  ap- 
pear to  he  somewhat  conflicting,  but  it 
seems  to  us  that  the  more  recent  cases  sup- 
port the  view  that  the  remainder  is  vested 
in  such  of  the  Issue  as  were  in  esse  at  the 
date  of  the  deed,  at  that  time,  opening  to 
let  in  other  Issue  as  they  come  Into  exist- 
ence.' The  same  principle  was  announced 
In  Sholer  v.  Bull,  16  S.  G.  421;  McCreary  t. 
Bums,  17  S.  O.  46;  Bankhead  t.  Carlisle,  1 
HUl,  Eq.  857.  In  Brown  t.  McCaU,  44  a 
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had  been  giren  to  comfort  Terry  for  life, 
remainder  to  the  boub  of  Spencer  and  Dan- 
iel Bruuimet,  1  take  It  to  be  equally  clear 
tbat  tliere  would  bave  been  a  vested  re- 
mainder In  the  sous  of  Spencer  and  Daniel 
Bcummet  who  were  living  at  the  time  of 
the  gift.'  If,  therefore,  the  'sons  of  Daniel 
and  Spencer  Brummet  who  were  living  at 
the  time  of  the  gift'  took  vested  remainders, 
the  children  of  Mary  E.  Lynam  who  were 
alive  at  the  time  of  the  devise  in  the  case  at 
bar  also  took  vested  remainders.  The  word 
'children'  designates  a  class  no  less  perfect- 
ly than  the  word  'sons.'  20  Am.  &  Eng. 
Enc.  Law,  supra.  In  Crossby  v.  Smith,  8 
Rich.  Eq.  254,  the  point  of  the  decision  is 
clear  that  the  chancellor  treated  the  devise 
to  the  children  of  the  testator  as  a  class, 
and  beld  that  those  who  were  in  esse  at  the 
time  of  the  testator's  death  took  vested  re- 
mainders, which,  upon  their  dying  in  the 
lifetime  of  the  tenant  for  life,  were  trans- 
mitted to  their  representatives,  and  not  to 
the  surviving  children.  See,  also,  Crlm  v. 
Knotts,  4  Klch.  Bq.  340;  Wllllman  t. 
Holmes,  Id.  475;  Wilson  t.  McJunkln,  11 
Rich.  Eq.  B27;  Bentley  v.  Long,  1  Strob.  Bq. 
43;  McGregor  v.  Toomer,  2  Strob.  Eq.  61; 
Key  T.  Weatbersbee,  43  S.  0.  423,  21  S.  B. 
824;  Oourdin  T.  Deas,  27  S.  O.  484.  4  8.  B.  66; 
4  Kent,  Comm.  197.  In  all  these  authorltle* 
the  same  principle  is  affirmed,  tIe.  tbat  the 
children  Ui  esse  when  the  Instniment  took 
effect  (I.  e.  the  death  of  the  testator  In  tlie 
case  at  bar)  took  Tested,  transmissible  re- 
mainders, opening  to  let  In  all  other  chit 
dren  wno  come  Into  existence  before  the 
falling  In  irf  the  life  estate. 

"The  following  cases  In  Soutii  Oarollna 
may  appear  to  be  in  conflict  with  mles  here- 
inbefore announced,  but  a  careful  analysis  of 
tbem  will  show  that  such  Is  not  the  case: 

••Myers  t.  Myers  fl827)  2  McOord.  Ch.  256: 
In  that  case  the  effort  was  to  inchide  In  the 
division  children  who  were  born  subsequent 
to  the  death  of  the  life  tenant,  or  Ijom  subse- 
quent to  the  period  fixed  for  distribution,  and 
It  was  held  that  they  were  not  entitled. 
Throughout  the  entire  case  the  doctrine  of 
vested  remainders  In  those  children  In  esse  at 
at  testator's  death,  and  In  those  bom  aftei^ 
wards  and  before  the  period  for  distribution, 
seems  to  hare  been  conceded. 

"Swlnton  T.  Tjegare.  2  McCJord,  Ch.  440:  In 
that  cane  the  representatives  of  the  children 
who  died  m  the  lifetime  of  the  life  tenant 
were  excluded  because  by  the  exnress  terms  of 
the  demise  the  remainder  was  limited  over  to 
the  'surviving  children,*  and  hence  the  re- 
mainder was  contingent. 

"Cole  V.  Creyon  (1833)  1  Hill,  Bq.  311:  This 
case  was  reviewed  In  Gonrdln  r.  Deas,  su- 
pra, and  Brown  v.  McCall,  supra,  and  was 
held  to  have  decided  <Hily  two  points,  viz.  (1) 
that  the  application  for  partition  wai  pre- 


y.  McCall,  Chief  Justice  Mclver  cites  with 
approval  the  remarks  of  Chancellor  Harper 
In  Oole  V.  Creycm:  'There  would  be  reason 
for  making  a  different  construction,  and  ptx>b- 
ably  a  different  one  ought  to  be  made,  when 
the  child  dying  before  the  time  fixed  for  dis- 
tribution has  left  ctalldren.  and  this,  also,  to 
effectuate  the  Intention;  for  ft  cannot  be  sup- 
posed that  testator  Intended  the  object  of  hts 
bounty  not  to  be  capable  of  transmitting  to 
his  children  so  as  to  provide  for  them.'  Cole 
V.  Creyon  thus  becomes  an  authority  sustain- 
ing the  contention  of  the  defendants  in  the 
case  at  bar.  The  discussion  there  did  not 
relate  to  a  case  like  the  one  at  bar.  but  simply 
as  to  what  portions  of  an  estate  would  vest 
in  an  Individual,  on  the  one  band,  and  a 
class,  on  the  other. 

"Conner  v.  Johnson  (1834)  2  HIU.  Eq.  41: 
The  real  question  decided  in  this  case  was 
that  the  division  should  be  per  stirpes,  and 
not  per  capita.  Subsidiary  to  that  question 
was  the  ftirther  one  as  to  what  should  be- 
come of  the  shares  of  the  remalnder-mffli  who 
died  in  the  lifetime  of  the  life  tenant,  leaving 
no  issue;  and  it  was,  in  substance,  beld  tbat 
the  remainders  were  devested  by  the  express 
terms  of  the  win,  which  provided  that  in  case 
any  of  the  children  should  die  In  the  lifetime 
of  the  life  tenant,  laiTlDg  *no  Issue.'  then 
their  shares  should  go  over.  It  was  upon  a 
similar  principle  that  the  case  of  Brown  v. 
McCaU,  supra,  was  decided,  in  wblcb  case 
Conner  t.  Johnson  was  also  reviewed. 
Should  the  case  of  Conner  t.  Jotanaon  be 
found  In  conflict  with  th)i  contention  et  de- 
fendants herein,  yet  It  will  be  remembned 
that  It  Is  one  of  the  cases  referred  to  In 
Gourditt  T.  Deas,  anpra,  by  name.  wluTe  It 
was  beld  ttat  these  old  cases  woe  controlled 
by  the  more  recent  casea  sustaining  a  differ^ 
ent  doctrine,  vis.  tiiat  a  devtse  to  a  dass,  aa 
children,  constttntea  a  Tested  ranalnder  In 
all  of  the  class  in  esse  at  testator's  deatb, 
opening  to  let  in  other  children  bom  before 
the  period  fixed  for  distribntion.  and  for  tiie 
enjoyment  of  the  estate  In  remainder. 

"Lnnacks  t.  Glover,  1  Rich.  Bq.  145:  The 
question  bivolred  in  tbat  case  Is  not  ioTolvcd 
In  the  case  at  bar,  although  the  chancellor, 
quoting  from  Matthews  Paul,  3  Swamst 
839,  does  say:  *In  all  cases  of  legaciea  pay- 
able to  a  class  ot  persons  at  a  future  period, 
the  constant  rule  has  been  tiiat  all  persons 
coming  in  esse  and  answering  the  deacrlptlwi 
at  the  period  of  distribution  shaU  take;  and 
the  same  rule  must  be  applied  to  persona  ex- 
cluded.* It  will  be  observed  that  the  caae  of 
Matthews  T.  Paul  is  one  of  the  two  cases  la 
which  Jarman  says,  supra,  that  tbe  rule  is 
sometimes  Inaccurately  stated  aa  If  eixlstence 
at  the  period  of  distribution  was  rsariiilsr 
It  Is  remarkable  how  an  oroneons  state- 
ment of  tbe  rule,  as  in  Matthews  t.  Paul,  be- 
comes perpetuated  bj  tetmase  thereto  vttb- 


•Deveaux  v.  DeveBiiz.  1  Stiob.  Bq.  288: 
The  point  decided  taere  vu  that  children 
coming  In  esse  after  the  period  fixed  for  dis- 
tribution could  not  be  Included  wltb  those  In 
ease  at  teatator*a  death,  or  who  were  bom 
before  the  period  fixed  for  dlatrlbntlon,  fol- 
lowing Myers  v.  Myers,  supra. 

"Dickson  T.  Dickson,  2^  8.  a  216:  In  that 
case  It  was  held  that  'the  Interests  of  tbe 
three  sons  were  not  Tested,  but  contingent, 
by  reason  of  the  tact  that  they  were  depend- 
ent upon  the  uncertain  event  of  Amelia's  dy- 
ing without  Issue.'  TiMt  Is  tbe  only  potait 
decided  In  the  case,  although  it  ia  true  that 
the  circuit  judge  and  Chief  Justice  Simpson 
did  casually  discuss  the  doctrine  of  a  devise 
to  a  class;  the  chief  Justice  stating,  without 
quoting  any  authority  for  the  statement  ex- 
cept Jarman,  which  has  been  shown  not  to 
apply  here:  There  Is  a  class  of  cases  In 
which,  when  property  Is  given  by  will  to  be 
distributed  among  a  class  of  persons  at  some 
future  time,  or  on  some  future  contlngmcy, 
all  are  let  In  who  come  Into  existence  before 
tbe  time  of  tbe  happening  of  the  event,  pro- 
vided they  be  In  existence  at  the  happening 
of  said  event,  and  no  one  but  such  as  may 
be  In  existence  at  that  time  can  take.'  The 
statement  of  tbe  chief  Justice  was  obiter  dic- 
tum, being  In  no  way  necessary  to  a  decision 
of  the  case,  and  Jarman  does  not  sustain  the 
position  there  taken  by  tbe  chief  justice. 
On  the  contrary,  he  lays  down  the  rule  that 
a  devise  to  a  class  Is  *a  gift  to  a  body  of  per- 
sons uncertain  in  number  at  the  time  of  the 
gift,  to  be  ascertained  at  a  future  time.* 
They  are  uncertain  in  number  because  sub- 
sequent births  before  the  period  of  distribu- 
tion let  In  after-bom  children.  Hence  the 
number  is  uncertain  until  the  death  of  the 
life  tenant  The  quantity  each  child  is  to 
take  is  uncertain,  but  the  quality  of  the  es- 
tate b  fixed,  and  not  uncertain.  It  is  a  vested 
remainder  In  those  in  esse  at  testator's  death, 
opening  to  let  In  after-bom  children,  who  eo 
instantl  take  vested  interests  in  remainder. 
This  is  distinctly  laid  down  by  Jarman  (2 
Jarm.  Wllla  [2d  Am.  Ed.]  p.  54).  It  Is  thus 
seen  that  Dickson  v.  Dickson  is  not  in  conflict 
with  the  contention  of  the  defendants.  Tbe 
idea  which  seems  to  have  been  In  the  mind 
of  Chief  Justice  Simpson  (that  only  those 
children  alive  at  the  death  of  the  life  tenant 
should  take)  was  probably  derived  from  the 
case  of  Wessenger  v.  Hunt,  9  Rich.  Eq.  459, 
which,  in  Hayne  v.  Irvine.  25  S.  C.  289.  is 
said  *to  have  estnlillshed  the  doctrine  that  a 
bequest  to  be  distributed  at  a  future  time  to 
the  death  of  the  testator,  to  wit,  at  the  death 
of  an  Intermediate  life  tenant,  all  who  an- 
swer to  the  description  at  the  time  of  the 
distribution  are  the  parties  alone  entitled.' 
But  Chief  Justice  Mclver,  in  Gourdin  v.  Deas, 
supra,  points  out  that  Wardlaw,  Ch.,  does  not 
use  the  word  'alone*  In  the  case  cited;  but, 
on  tbe  contrary,  he  held  that  'the  representa- 
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those  children  in  existence  at  the  death  of 
the  life  tenant  can  take,  to  the  exclusion  of 
those  who,  although  in  esse  at  testator*! 
death,  yet  die  In  tbe  lifetime  of  the  life  ten- 
ant, is  erroneous.  On  the  contrary,  the  er^ 
ror  in  Dickson  t.  Dickson  and  Hayne  t.  Ir- 
vine is  the  same  error  that  was  pointed  out 
by  Chief  Justice  Mclver  as  supposed  to  have 
been  derived  fnun  Wessenger  v.  Hunt,  and  Is 
also  the  same  error  derived  from  Matthem 
T.  Paul,  supra. 

"OlaTk  T.  Clark.  1»  &  O.  845:  The  devise 
was  to  WiUlam  Clark  for  life,  at  hla  death  to 
his  children  <1here  being  two  of  them),  and 
then  to  their  chlldr^  living  at  his  death. 
One  of  the  two  children  (Mrs.  Sherwood)  died 
after  tbe  making  of  the  will,  but  before  the 
testator,  and  hence  took  nothhig;  and  It  was 
held  that  by  the  express  terms  of  the  will  the 
share  she  would  have  taken  passed  to  her 
children,  aa  purchasers  by  substitution.  In 
the  course  of  the  opinion  Mr.  Justice  Mc* 
Oowan  does  say  that  'If  a  testator  gives  a 
legacy,  to  be  divided  among  the  children  of 
A.  at  a  particular  time,  those  who  constitute 
the  class  at  the  time  will  take,'  and  cites  Cole 
V.  Creyon  and  Swinton  v.  Legare,  supra;  but 
those  cases  do  not  support  the  doctrine  claim- 
ed, and,  besides,  the  statement  was  obiter 
dictum.  Mrs.  Sherwood  had  died  before  the 
testator,  and  before  the  will  took  effect 
Moreover,  tbe  statement  of  Justice  McGowan 
was  not  Inconsistent  with  the  rule  here,  be- 
cause the  contention  Is  that  the  children  of 
Mary  E.  I^am  (Tlndal)  were  of  the  class 
at  the  testator's  death,  which  was  the  time 
that  the  will  took  effect,  and  hence  took 
vested  remainders;  the  enjoyment  being 
merely  postponed  until  the  death  of  the  life 
tenant 

"Shanks  v.  Mills.  25  S.  O.  362:  The  point 
decided  in  this  case  was  in  the  following  lan- 
guage of  Mr.  Justice  McGowan:  "The  devise 
over  in  this  case,  by  Its  express  terms,  was  to 
take  effect  at  the  time  of  the  death  of  Chris- 
tina, and  was  limited  to  her  children  who 
may  be  then  living.'  This  was  a  clear  case  of 
a  contingent  remainder,  excluding,  of  course, 
the  repreeentatives  of  a  predeceased  child. 

"Brown  v.  McCall,  44  S.  C.  503,  22  S.  B. 
825:  The  only  point  decided  In  that  case 
was  that  by  the  express  terms  of  the  deed  of 
settlement  the  Berry  children  took  a  fee,  de- 
feasible upon  dying  leaving  Issue,  and  that 
therefore  where  one  of  them  died  In  the  life- 
time of  tbe  life  tenant,  leaving  issue,  such  is- 
sue, by  tbe  express  terms  of  the  deed,  took 
by  way  of  substitution,  as  purchasers. 

"I  therefore  conclude,  as  matter  of  law, 
that  Mary  E.  Lynam  (afterwards  Mary  E. 
Tlndal)  took  a  vested  remainder  In  fee  sim- 
ple In  the  interest  passing  to  her  under  the 
will  of  Samuel  Perdrlan,  and  that  by  virtue  of 
the  terms  of  tbe  marriage  settlement  afore- 
said, and  of  the  law  of  the  land  applicable  to 
ttali  case,  hex  iasne  now  own  and  possess  aoch 


ferred  to  In  tlie  answora  as  tenants  In  com- 
mon, their  fntereat  therein  being  as  f<^wB: 
Susan  S.  Tlndal,  the  plaintiff,  one  undivided 
third  part  of  ttie  vhole;  John  L.  Neal  and 
Charles  M.  Neal,  one-slztb  part  each  of  the 
-whole,  and  S.  Lula  McKnlght,  Charles  U 
Cuttlno,  Thomas  P.  Cuttlno,  and  8.  James 
Cuttino,  one-twelfth  part  each  of  the  whole 
of  satd  landB.  The  plaintiff,  being  in  posses- 
sion of  the  tract  of  100  acres  of  land,  should 
account  to  the  defendants  for  the  Income, 
rents,  and  proflts  thereof;  and  any  of  the  de- 
fendants In  possession  of  any  part  of  the  tract 
of  350  acres  should  account  for  the  Income, 
rents,  and  profits  of  the  same.  It  is  there- 
fore ordered  that  it  be  referred  to  the  master 
for  Sumter  county,  to  take  testimony  and  re- 
port as  to  the  rente,  income,  and  profits  accru- 
ing from  said  premises,  and  also  to  take  tes- 
timony and  report  whether  partition  In  kind 
among  the  parties  be  practicable  or  expedi- 
ent; and,  upon  the  filing  of  the  master's  re- 
port, either  of  the  parties  hereto  has  leave 
to  apply  for  such  further  orders  as  may  be 
necessary  to  effectoate  the  purport  of  this 
decree." 

Haynsworth  &  Haynaworth,  for  appellant 
Lee  &  Morse  and  Purdy  &  Reynolds,  for  re- 
spondents. 

McIVER,  C.  J.  There  are  but  two  ques- 
tions presented  by  this  appeal:  (1)  Whether 
the  circuit  Judge  erred  In  holding  that  the 
cliUdren  of  Mary  E.  Lynam  (afterwards  Tln- 
dal) who  were  alive  at  the  time  of  the  death 
of  the  testator,  Samuel  Perdriau,  and  at  the 
death  of  hlB  wife,  took  vested  remainders  in 
the  property  which  Is  the  subject  of  contro- 
versy in  this  case,  subject  to  open  and  let  In 
other  children  of  Mary  E.  Lynam  (now  Tln- 
dal) who  should  come  into  existence;  (2) 
whether  the  circuit  Judge  erred  in  holding 
that  "the  plaintiff,  being  In  possession  of  the 
100  acres  tract  of  land,  should  account  to  the 
defendant  for  the  Income,  rents,  and  profits 
of  the  same,"  and  In  directing  the  master  to 
take  testimony  and  report  as  to  ancb  income, 
rents,  and  profits. 

The  first  question  has  been  so  fully  and 
satisfactorily  discussed  by  the  circuit  Judge 
in  his  decree  (which  will  be  Incorporated  by 
the  reporter  in  his  report  of  the  case)  as  to 
supersede  the  necessity  for  any  further  dis- 
cussion of  that  question.  We  therefore  adopt 
his  reasoning,  enforced  by  the  authorities 
which  he  cites,  as  amply  sufiiclcnt  to  vindi- 
cate the  conclusion  which  he  reaches. 

As  to  the  second  question,  while  It  Is  true 
that  the  circuit  Judge  does  say  In  his  decree 
that  John  M.  Tlndal,  the  husband  of  the  plain- 
tiff, who  had  been  substituted  as  a  trustee, 
under  the  maxrlage  settlement  between  Mary 
E.  Lynam  and  John  B.  Tlndal.  in  the  place 
of  the  original  trustee,  Richard  F.  Wells,  who 
bad  died,  was  In  possession,  as  such  trustee, 


100  acres  of  land,  should  account  to  tbe  de- 
fendants for  the  income,  rents,  and  pn^ti 
thereot"  yet  this  Is  mere  error  of  atatonait, 
which  certainly  would  not  warrant  a  rerersal 
of  the  Judgment  of  the  drcnlt  court,  as  It  can 
very  easily  be  rectified,  by  constmlng  the 
circuit  decree  to  mean  what  we  have  no  douM 
the  drcuit  Judge  did  really  mean,  to  wit,  that 
any  of  the  parties  who  were  in  the  receipt  of 
income,  rents,  and  profits  of  any  portion  cS 
the  lands  sought  to  be  partitioned,  either  by 
the  complaint  or  answer,  should  account  for 
the  rents  and  profits  thereof.  This  Is  mani- 
fest from  the  language  immediately  foilowing 
that  Just  quoted,  viz.:  "And  any  of  the  de- 
fendants in  possession  of  any  part  of  the 
tract  of  350  acres  {m  to  which  the  right  of 
partition  was.  not  qoestioned]  should  account 
for  the  income,  rents,  and  profits  of  the 
same."  Under  this  construction  of  the  true 
intent  of  the  circuit  decree,  the  plaintiff,  on 
the  reference  ordered,  can  only  be  required 
to  account  for  so  much  of  the  income,  rents, 
and  profits  of  the  100-acre  tract  of  land  as 
she  may  have  received  from  the  trustee.  John 
M.  Tlndal;  and  If  any  further  accounting  for 
such  Income,  rents,  and  profits  be  desired.  It 
will  be  necessary  to  make  the  said  trustee  a 
party  to  these  proceedings.  The  Judgment 
of  this  court  Is  that  the  Judgment  of  the  cir- 
cuit court,  as  herein  construed,  be  affirmed. 


HBNDRIX  et  al.  v.  HOLDEN  et  al. 
(Supreme  Court  of  South  Carolina.    Aug.  21. 

1900.) 

ADMINISTRATOR —TIME  TO  SUS— PARTIES- 
JUDQMBNT— SALB  OP  LAND— VALIDITV^P- 
POINTMENT— CITATION  TO  HEIRS— PUBLICA- 
TION—PRBSUMPriON—PINDINO  BT  HASTER- 
FAILVRB  TO  BXGKPT— EPFBCT. 

1.  Where  no  exception  was  taken  to  a  mu- 
ter's  finding.  It  was  binding  on  the  circuit  jadge 
on  the  subsequent  hearing  of  the  ease. 

2.  There  b«ng  no  evidence  that  the  citation 
requiring  persons  opposing  an  administratoi's 
appointment  to  show  cause  was  not  published 
as  required  by  Rev.  St,  1S03.  S  2027,  the  court 
will  presume  thst  the  required  publication  was 
made. 

3.  Where  an  intestate  died  on  Jnne  30th.  a 
judgment  secured  ngainst  her  admiuistrator 
on  October  6th  could  be  enforced  by  a  sale  of 
land  belonging  to  her  estate,  without  proceed- 
ings against  the  heirs,  since  the  crops  were 
assets  lo  the  administrator's  hands  under  such 
conditions,  and  therefore  the  administrator 
must  have  had  possession  of  the  land. 

4.  Notwithstanding  Rev.  St.  1893,  $  2322. 
providing  that  no  action  against  an  admiaii:- 
trator  shall  be  commenced  until  12  months  aft- 
er the  sfsnt  of  adminlt^ratton,  a  sale  of  the  in- 
testate's land  under  a  judgment  secured  against 
the  administrator  2  days  after  the  expiration 
of  the  12  months  will  be  upheld,  thoach  the  suit 
was  commenced  before  the  exjdraticni  of  that 
period. 

5.  Where  an  administrator  was  entitled  to 
one-third  of  intestate's  land,  as  her  htir  at  law, 
bis  creditors  could  sell  his  shore  undw  a  ipdC' 
ment  secured  agaiost  him  in  his  indlTidoal  ca- 
pacity, 

Gary,  A.  J.,  dissenting; 


against  William  Holden,  Individually  and  as 
administrator  of  the  estate  of  Naomi  Hol- 
den, deceased,  and  others.  From  a  Judgment 
In  fATor  of  plaintiffs,  d^endants  apireal.  Re- 
versed. 

The  following  are  the  Judgment  and  the 
exceptions  thereto: 

"On  the  30th  day  of  June,  1891,  Naomi 
Holden  departed  this  life  intestate  In  Oconee 
county.  At  the  time  of  her  death  she  was 
seised  In  fee  simple  and  in  the  exclusive  pos- 
session of  the  several  tracts  of  land  describ- 
ed In  the  complaint,  which  are  the  subject- 
matter  of  this  action.  The  said  Naomi  Hol- 
den left  surviving  her,  as  next  of  kin  and 
heirs  at  law,  her  husband,  the  defendant 
William  Holden,  and  her  children,  the  plain- 
tiffs above  named.  After  the  death  of  the 
said  Naomi  Holden  her  said  husband  and 
children  continued  in  the  uninterrupted  po»- 
seaslon,  use,  and  enjoyment  of  the  real  es- 
tate of  the  said  Naomi  Holden  up  to  the 
time  the  same  was  sold  by  the  sheriff  under 
an  execution  issued  on  the  15th  day  of  Octo- 
ber, 1892,  to  enforce  the  payment  of  a  Judg- 
ment In  favor  of  John  D.  Vemer,  as  plain- 
tiff, against  the  said  William  Holden  as  ad- 
ministrator of  the  said  Naomi  Holden  and 
In  bis  ovm  right  This  Judgment  of  John 

D.  Vemer  was  recovered  under  the  follow- 
ing circumstances:  On  the  12th  day  of  Oc- 
tober, 1891,  said  William  Holden  was  ap- 
pointed administrator  of  the  personal  estate 
of  Naomi  Holden  by  Richard  Lewis,  "Eeq,^ 
Jadge  of  probate  for  Oconee  county.  X  think 
it  Important  that  the  petition  and  order  of 
appointment  should  be  set  out  at  length. 
They  are  as  follows: 

"  The  State  of  South  Carolina.  County  of 
Oconee.  To  Richard  Lewis,  Judge  of  Pro- 
bate of  the  County  and  State  Aforesaid: 
The  undersigned  most  respectfully  petitions 
for  letters  of  administration  upon  the  estate 
of  Naomi  Holden,  dec'd.  [Signed}  Wm. 
Holden.' 

"  'On  hearing  the  above  petition.  It  Is  or- 
dered that  William  Holden  be  appointed  ad- 
ministrator of  the  personal  estate  of  Naomi 
Holden,  dec'd,  upon  his  giving  good  and  suf- 
ficient bond.  Given  under  my  hand  and 
seal  this  12th  day  of  Oct.,  1891.  [Signed] 
Richard  Lewie,  Judge  of  Probate.  [Ofllcial 
Seal.]' 

"This  petition  and  order  are  both  written 
on  the  same  sheet  of  paper.  Just  as  appears 
in  the  above  copy. 

"On  the  same  day  the  said  William  Hol- 
den entered  Into  bond  In  the  sum  of  eight 
hundred  dollars,  with  W.  F.  Parker  and  R. 

E.  Mason  as  sureties,  conditioned  for  the 
faithful  administration  of  the  goods,  chat- 
tels, and  credits  of  the  said  Nnonil  Holden. 
On  the  8th  day  of  September,  1802,  John  D. 
Vemer  commenced  an  action  In  tlie  court  of 
common  pleas  for  Oconee  county  against 
William  Holden,  as  administrator  of  the  es- 


den,  the  one  dated  1st  November,  1888,  for 
five  thousand  and  four  hundred  dollars,  and 
the  other  for  one  thousand  and  live  bun* 
dred  dollars,  both  due  one  day  after  date, 
and  Indorsed  by  the  said  William  Holden. 
On  October  6,  1892,  Judgment  was  recov- 
ered by  default  in  favor  of  the  said  John  D. 
Verncr  and  against  the  said  Wlllhim  Hol- 
den, both  as  administrator  of  the  estate  of 
Naomi  Holden  and  in  his  own  right,  for  the 
sum  of  eight  thousand  nine  hundred  and 
nineteen  and  "/loo  dollars;  William  Hol- 
den having  accepted  service  of  summons  in 
this  action  both  In  his  representative  and  in- 
dividual capacity,  and  having  failed  to  file 
any  answer.  On  the  IBtfa  day  of  Octobra, 
1892,  execution  was  issued  to  enforce  said 
Judgment,  and  under  and  by  virtue  of  the 
same  the  sheriff  sold  the  various  lots  of  land 
herein  sought  to  be  partitioned.  The  title 
deeds  of  the  various  purchasers  are  In  evi- 
dence before  me,  from  which  it  appears  that 
on  the  7th  May,  1894,  he  sold  to  Thos.  N. 
Hall  and  L.  Q.  Gaston  a  lot  known  as  the 
*Cox  liOt,*  In  Westminster,  containing  one 
acre,  and  also  the  John  W.  Mason  lot,  in 
said  town,  containing  one  and  one-half 
acres.  On  6th  February,  1894,  the  said  sher- 
iff sold  to  the  defendant  Josiah  Holden  two 
hundred  and  fifty  acres  in  Oconee  county, 
fully  described  In  his  answer  In  ttils  cause. 
On  3d  February,  1896,  he  sold  to  tiie  defend- 
ant William  M.  Gossett  lot  No.  44  in  the 
town  of  Westminster,  and  on  same  day  he 
sold  to  the  defendant  John  D.  Verner  a 
tract  of  land  on  Choestoe  creek  containing 
eight  and  one-tenth  acres;  also,  the  one- 
sixth  int^st  in  eight  hundred  and  thirty 
(830)  acres,  known  as  the  'Kli^  Lands'; 
also,  one  other  lot  in  said  town,  fronting 
Gum  street;  also,  a  part  of  lot  No.  6,  con- 
taining twelve  and  thlrty-sIx  one-hundredths 
(12>Vioo)  acres,  In  said  town  (Doyle  sur- 
vey); also,  lot  No.  38;  also,  a  lot  In  said 
town  known  as  the  'Fannie  Nelson  Lot,* 
containing  one-half  acre;  also,  the  William 
NbE  place,  containing  nine  hundred  and  fifty 
acres,  on  both  sides  of  Boon's  creek;  also, 
two  lots  In  the  town  of  Walhalla,  known  as 
'Lot  58,'  and  containing  one  acre.  It  Is  ad- 
mitted by  the  parties  to  this  action  that 
Naomi  Holden  Is  the  common  source,  and 
that  she  died  intestate,  and  was  the  owner 
In  fee  simple  of  all  the  lands  which  have 
been  sold  by  the  sheriff  of  Oconee  county, 
and  tliat  she  was  the  owner  of  two  tracts 
of  land  iu  Oconee  county  which  have  not 
been  sold,— one  tract  of  seventy-flve  acres  on 
Keowee  river,  and  also  a  lot  in  Danville, 
known  as  'Lot  No.  2,*— and  that  she  was  also 
the  owner  In  fee  simple  of  three  small  tracts 
of  land  In  the  county  of  Pickens,  one  con- 
taining one  hundred  acres,  one  sixty  acres, 
and  the  other  containing  six  hundred  and 
twenty-five  acres. 
"As  already  intimated,  this  suit  is  brought 


tion  In  favor  of  John  D.  Verner  against  the 
said  William  Holden  In  his  own  right  and  as 
the  administrator  of  Naomi  Holden,  deceas- 
ed, and  to  partition  the  same  amongst  the 
said  heirs  at  law  of  the  said  Naomi  Holden, 
and  for  the  purpose,  also,  of  partitioning  the 
scTeral  tracts  of  land  that  have  not  hereto- 
fore been  sold.  The  present  action  was  com- 
menced on  the  15th  day  of  January,  1898. 
On  July  13  and  14,  1898,  Judge  Benet  grant- 
ed an  order  that  as  to  the  defendants  John 
D.  Verner,  William  M.  Gossett,  Joslah  Hol- 
den, Thomas  N.  Hall,  and  L.  G.  Gaston  the 
said  cause  be  transferred  to  the  court  of 
common  pleas  for  Oconee  county  for  trial 
of  the  issues  between  the  plaintiffs  herein 
and  said  defendants,  and  for  any  other  pro- 
ceedings that  might  arise  In  the  cause.  On  the 
10th  day  of  September,  1S&4,  an  order  of 
reference  was  granted  by  the  court,  referring 
the  said  issues  to  the  master  of  Oconee 
county  to  determine  all  the  issues  of  law  and 
fact  Involved  In  said  cause.  At  the  reference 
before  said  master  it  was  adjudged  that  the 
administrator  of  Naomi  Holden  was  a  neces- 
sary party  to  the  action,  and  William  Holden, 
as  such,  was  made  a  party  defendant,  and 
filed  his  answer  In  the  cause.  The  reference 
then  proceeded.  The  master  has  taken  a 
lar^e  amount  of  testimony,  and  filed  the 
same,  together  with  his  report  on  the  Issues 
of  law  and  fact,  In  said  cause.  On  this  re- 
port and  the  exceptions  thereto  the  cause 
was  heard  by  me  at  Walhalla  on  the  10th  day 
of  November,  1899.  At  the  conclnslon  of  the 
arguments  I  reserved  my  decision  until  I 
could  have  an  oi^iortunlty  to  formulate  it  Id 
a  decree.  I  should  have  stated  that  the  mas- 
ter decided  that  the  title  to  the  several  tracts 
of  land  described  in  tlie  separate  answers  of 
John  D.  Verner,  Wm.  M.  Gossett,  X*.  O. 
Gaston,  Thomas  N.  Hall,  and  Joslah  Holden 
was  good,  and  recommended  that  the  com- 
plaint of  the  plaintiffs  as  to  those  defend- 
ants should  be  dismissed,  with  costs.  The 
exceptions  to  the  master's  report  raise  the 
question,  in  various  forms,  whether  there 
was  error  in  the  said  report  In  concluding 
that  the  title  of  the  various  purchasers  of  the 
several  tracts  of  land  sold  under  the  Verner 
judgment  and  ^ecntlon  was  good  and  valid. 

*rrhe  sixth  allegation  of  the  plaintiffs*  com- 
plaint is  as  follows:  That  the  defendant  John 
D.  Verner  claims  to  have  some  interest  In  the 
lands  sitnate  in  tlie  county  of  Oconee,  by 
reason  of  the  sheriff's  sale  thereof  under  a 
certain  judgment  obtained  against  the  defend- 
ant William  Holden  individually  and  as  ad- 
ministrator of  the  estate  of  Naomi  Holden, 
bnt  these  plaintlflFs  allege  that  aa  to  them 
this  Judgment  and  sales  therewnAer  are  null 
and  void,  and  the  claims  thereunder  are 
worthless  and  cannot  affect  their  Interest  In 
any  of  the  said  lands.*  The  defendants  hav- 
ing admitted  that  Naomi  Holden  at  the  time 


iu  luia  uane  ilck  ctaiiuiUB  iitic,  buu  il  nv- 

pearlng  that  the  plaintiffs  are  the  <Alldren  of 
Naomi  Holden  and  heirs  at  law,  the  burden  is 
then  cast  upon  the  defendants  to  show  that  tlie 
Judgment  of  Verner,  and  execution  thereon, 
were  sufiSdent  to  devest  said  plaintiffs  of 
their  title  to  said  land.  And  that  question 
brings  up  the  real  issue  In  the  case:  Is  the 
Verner  Judgment  and  sale  thereunder  suffi- 
cient to  devest  these  plaintiffs?  Bonham  v. 
Bishop,  23  S.  G.  96.  In  determining  wliether 
these  purchasers  have  a  good  and  valid  title, 
I  think  it  is  well  settled  that,  as  a  general 
rule,  pxirchasers  at  sheriffs'  sales  are  not  re- 
quired to  look  into  the  regularity  of  the 
process  under  which  the  sale  is  made,  but 
that  principle  does  not  apply  when  the  pro- 
cess under  which  the  sale  was  made  was  ab- 
solutely void.  Small  V.  Small,  16  S.  C.  72. 
It  is  also  well  settled  that  the  Judgment,  ex- 
ecution, levy,  and  sale  are  all  links  iu  the 
chain  of  title  to  property  purchased  at  sher- 
iff's sale.  All  are  necessary  to  support  the 
purchaser's  title,  and  If  any  one  is  void  the 
titlj  of  the  purchaser  falls.  Sheriff  v.  TV  el- 
born,  14  S.  C.  480;  Bonham  t.  Bishop,  23  SI. 

C.  102.  The  defendants  seem  to  have  rec- 
ognized this  rule  in  the  management  and 
conduct  of  their  defense.  The  fourth  allega- 
tion of  the  answer  of  John  D.  Verner  Is  as 
follows:  That  on  the  12th  day  of  October. 
1891,  the  defendant  William  Holden  was 
duly  appointed  and  qualified  as  administrator 
of  the  personal  estate  of  the  said  Naomi 
Holden,  deceased,  by  the  Judge  of  probate  io 
and  for  Oconee  county.  In  said  state,  and  he 
Is  still  such  administrator.'  We  find  from 
the  testimony  reported  by  the  master  the 
following  extracts:  Tackage  No.  767  from 
the  probate  court,  containing  the  record  of 
the  administration  of  the  estate  of  Naomi 
Holden,  introduced  In  evidence.'  Again,  we 
find:  'Judgment  roU  No.  1.932.  In  case  of  J. 

D.  Verner,  idalntlfl,  against  William  Holden. 
as  administrator  and  In  his  ovrn  right,  In- 
trodnced  In  evidence.*  It  seems  to  me  that 
the  validity  of  the  defendant  Vemer**  Judg- 
ment depends  upon  the  appcdntment  of  Wil- 
liam Holden  as  administrator  of  the  estate  of 
Naomi  Holden.  deceased,  that  being  a  link 
in  the  chain  of  title  of  the  defendants.  RoU 
No.  767,  referred  to  by  the  master  as  ctm- 
talning  the  record  of  administration  of  the 
estate  of  Naomi  Holden,  Is  before  me,  and  It 
consists  of  the  petition  and  order  set  ont  at 
length  In  the  statement  of  facts  In  the  cause, 
and  the  bond  of  the  said  William  Holden. 
It  that  is  the  evidence  of  the  appointment  at 
the  administrator.  I  must  conclude  that  It  is 
defective,  and  that  the  defect  Is  Jorlsdlctlon- 
aL  The  mode  of  granting  admlnlsttatlon  Is 
statutory.  Section  2027  at  the  statute  (Rev. 
St.  1883)  Is:  'The  Judge  of  probate  shall 
grant  administration  in  the  following  man- 
ner: After  requiring  the  person  or  persras 
apidying  therefor  to  file  a  petlUon  In  wrltlsifr 
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lo  Bnow  cause,  ii  any  wej  nave,  wny  aamm* 
istratlon  shall  not  be  granted  to  the  person 
or  persons  applying  therefor,  and  he  shall 
cause  the  same  to  be  published  on  the  court 
bouse  door  of  the  county  In  which  bis  office 
Is  Cor  two  successive  weeks,  and  also  by 
having  It  printed  once  a  week  for  two  suc- 
<!esslre  weeks,  after  It  has  been  Issued,  In 
some  public  gazette.  If  any  be  published.  In 
the  county.'  Section  2028  of  the  statute  Is: 
'Every  administrator  shall.  In  open  cotirt, 
when  letters  of  administration  are  granted 
him,  take  the  following  oatb  or  affirmation, 
as  the  case  may  be,  to  wit:  "I  do  solemnly 
swear,  or  affirm,  that  A  B,  deceased,  died 
without  any  will,  as  far  as  I  know  or  believe, 
and  that  I  will  well  and  truly  administer  all 
and  singular  the  goods  and  chattels,  rights 
and  credits  of  the  said  deceased,  and  pay  all 
his  just  debts,  as  far  as  the  same  will  extend, 
and  the  law  require  me,  and  that  I  will  make 
a,  true  and  perfect  Inventory  of  all  the  said 
goods  and  chattels,  rights  and  credits,  and 
return  a  Just  account  thereof  when  thereun- 
to required.  So  help  me  God." '  From  the 
record  offered  in  evidence.  It  does  not  appear 
that  any  of  these  requirements  have  been 
compiled  with,  save  the  giving  of  the  bond 
by  the  administrator,  and  the  petition  in  writ- 
ing, if  such  It  may  be  termed.  On  the  con- 
trary, the  order  of  the  probate  judge  recites 
the  fact  that  administration  was  granted  'on 
bearing  the  petition.'  This  does  not  come  up 
to  the  requirements  of  the  statute.  In  Me- 
Rae  T.  David,  6  Rich.  Eq.  4Si,  it  was  decided 
that  the  duty  of  the  ordinary  fb  lake  a  bond 
aa  prescribed  by  statute  wbb  mtnlBterlal.  and 
not  Judicial.  It  Is  true,  the  bond  is  signed  by 
two  individuals  as  surety,  but  has  the  bond 
been  approved  by  tfae  court  as  the  statute  re- 
quires? In  Hanklnson  t.  Railroad  Co.  (B.  0.) 
18  S.  B.  213,  the  court  held  that  'any  compe- 
tent evidence  staowlng  that  the  court  under- 
taking to  grant  such  letters  of  administration 
had  no  jurisdiction  to  do  so  would  be  alike 
admissible;  for.  If  the  court  have  no  jurisdic- 
tion, then  the  alleged  letters  of  administra- 
tion would  be  mere  nullities,  atfd  surely  the 
certified  copy  woidd  he  do  better.' 

"It  to  contended,  however,  that  the  judg- 
ment of  the  court  of  probate,  erldeneed  by  the 
certified  copy  of  the  letters  of  administration, 
cannot  be  attacked  In  this  collateral  proceed- 
ing. That  depends  upon  whether  the  judg- 
ment In  question  la  absolutely  void  or  is  mere- 
ly voidable.  If  the  former,  then  it  is  a  mere 
nullity,  and  may  be  so  treated  whenever  it  Is 
encountered;  but,  If  the  latter,  then  it  can- 
not be  attacked  In  any  collateral  proceeding, 
but  must  be  avoided  by  some  direct  proceed- 
ing instituted  for  that  purpose.  As  we  un- 
derstand It.  the  test  whether  a  judgment  Is 
void  or  merely  voidable,  for  want  of  jurisdic- 
tion. Is  whether  the  lack  of  Jurisdiction  ap- 
pears upon  the  face  of  the  record,  or  wheth- 
er the  Infirmity  must  be  shown  by  evidence 
outside  ot  the  record.  In  the  former  ciase  It 


cue  lace  oi  tne  recora,  woue  in  ine  laiter 
case  such  Inquiry  Is  necessary  to  ascertain 
the  fact  showing  the  lack  of  jurisdiction.  See 
Turner  v.  Malone,  24  S.  C.  398.  In  the  very 
recent  case  of  Hartley  v.  Glover,  56  S.  C.  69, 
33  S.  E.  796.  It  seems  that  Mr.  Justice  Gary 
wrote  the  opinion  for  the  supreme  court.  In 
which  Mr.  Chief  Justice  Mclver  did  not  con- 
cur, but  wrote  a  dissenting  opinion,  in  which 
Messrs.  Justices  Pope  and  Jones  concurred. 
So  that  the  dissenting  opinion  of  Mr.  Chief 
Justice  Mclver  became  the  law  of  the  case, 
two  of  the  Justices  having  agreed  wltti  bim. 
It  is  true  the  court  had  under  consideration 
a  case  where  administration  was  granted  on 
a  derelict  estate,  but  that  would  not  change 
the  reasoning,  as  the  authority  to  grant  such 
administration  Is  under  a  different  section 
of  the  statute;  the  i?oint  at  issue  being  that 
the  power  or  authority  to  appoint  an  adminis- 
trator is  derived  from  the  statute,  and  the 
provisions  of  the  statute  must  be  observed. 
The  departure  from  the  statute  In  the  Hart- 
ley V.  Glover  case  consisted  In  the  fact  that 
the  record,  on  Its  face,  disclosed  the  fact  that 
the  40-days  notice  required  by  the  statute  had 
not  been  complied  with.  The  majority  of  the 
court  held  that  this  defect  was  Jurisdictional 
and  fatal,  and  that  the  record  might  be  treat- 
ed aa  a  nullity  'whenever  and  wherever  It  Is 
encountered.'  The  conclusion  of  the  court 
was  that  the  power  conferred  by  a  special 
statute  can  only  be  exercised  In  the  manner 
and  under  the  terms  prescribed  1^  such  stat- 
ute, citing  Whitesldes  v.  Barber,  24  S.  C.  37S. 
The  record  In  the  present  ease  does  not  dis- 
close that  the  requirements  of  the  statute 
have  been  complied  with,  but.  on  the  con- 
trary. It  discloses  the  fact  that  administration 
was  granted  on  the  petition  of  the  administra- 
tor. The  order  appointing  tfae  administrator 
Is  conditional  upon  his  giving  good  and  suf- 
ficient bond.  The  act  of  giving  the  bond  la 
ministerial.  Approving  the  same  Is  quasi 
judicial.  At  any  rate,  the  record  shows  that 
the  provislonB  of  the  statute  have  not  been 
complied  with,  and  this  Is  jurisdictional,  and 
fatal  to  the  validity  of  the  judgment  set  up 
by  the  defendants.  Consequently  the  sher- 
iff's deed  did  not  convey  the  Interest  of  the 
plaintiffs  In  the  land  sold  by  blm  under  said 
judgment. 

"It  seems  to  me,  however,  that  there  Is 
another  and  better  reason  why  said  sales 
shoTiId  not  be  sustained.  Aa  already  stated, 
It  is  admitted  that  Naomi  Holden  was  the 
owner  In  fee  and  in  the  exclusive  possession 
of  said  land  at  the  time  of  her  death.  After 
her  death  these  plaintiffs  and  their  father, 
William  Holden,  succeeded  her  in  that  pos- 
session, and  continued  in  the  use  and  occupSr 
tlon  of  the  same  till  ousted  by  the  pur- 
chasers at  the  sheriff's  sale.  William  Hold- 
en testified  as  to  the  possession  In  the  fol- 
lowing language:  'Q.  From  the  time  of  her 
death  up  to  the  time  the  sheriff  sold  her 
land  In  this  county,  who  was  In  possesBlon  of 


I  used  it— me  and  my  children— for  taxeai 
and  to  live  off  of.  *  *  *  Me  and  my 
children  vas  in  possesalon  of  all  the  land 
that  was  sold  under  this  Judgment  from  her 
death  up  to  the  sales.'  The  law  In  this  state 
governing  sale  of  land  under  a  Judgment  ob- 
tained against  an  administrator  in  an  action 
to  which  the  heir  at  law  was  not  a  party 
Is  clearly  stated  in  Hugglns  t.  Oliver,  21  S. 
0.  147,  and  also  in  the  later  case  of  Wheeler 
T.  Floyd,  24  S.  0.  418.  In  the  former  case 
the  authorities  are  reviewed,  and  conclusion 
Is  annSunced  that  lands  of  an  Intestate  may 
be  sold  under  a  Judgment  recovered  against 
his  administrator  upon  a  debt  of  the  in- 
testate, but,  if  the  lands  have  passed  Into 
the  actual  and  exclusive  possession  of  the 
heirs  at  law  before  the  Judgment  was  re- 
covered, they  cannot  be  sold  under  such  Judg- 
ment, and  can  only  be  reached  by  the  usual 
proceedings  to  subject  real  estate  in  the  pos< 
session  of  the  heir  to  the  payment  of  the 
debts  of  the  ancestor,  to  which  proceeding 
the  belr  would,  of  course,  be  a  party.  Id 
Wheeler  v.  Floyd,  24  3.  C.  419,  the  same  rule 
Is  announced,  the  language  of  the  court  be- 
ing: 'While  It  is  true  tbat  the  heir  is  general- 
ly liable  for  the  debts  of  the  ancestor,  sealed 
or  unsealed,  to  the  extent  of  lands  descended 
or  devised,  yet  the  land  so  descended  or 
devised  cannot  be  sold  under  a  Judgment  ob- 
tained against  the  administrator  or  executor, 
obtained  in  an  action  to  which  the  heir  Is 
not  a  party,  if  at  the  time  of  such  Judgment 
the  heir  Is  In  the  exclusive  possession  of  the 
land,  asserting  the  right  of  possession  and 
enjoying  iU  rents  and  profits.  [My  italics.] 
In  such  case  the  heir  can  only  be  made  lia- 
ble by  direct  action  against  bim  or  them. 
In  which,  if  Judgment  is  obtained,  the  land 
can  be  levied  upon,  provided  it  has  not 
been  transferred  before  action  brought,'— 
citing  Bird  V.  Houze,  Speer,  Eq.  252.  and 
Jones  V.  WIgbtman,  2  Hill,  Law,  579.  Now, 
the  only  question  here  is  one  of  fact:  Were 
the  heirs  In  exclusive  possession  at  the  timf 
this  Judgment  wss  recovered?  Wbat  is  ex- 
clusive possession?  I  take  It  that  it  is  such 
a  holding  as.  If  continued  for  the  statutory 
period,  would  ripen  Into  a  title  by  adverse 
possession,  and  It  does  seem  to  me  tbat 
these  plfllntlfts  have  come  within  that  rule. 
Their  father  has  rented  the  same  out  to 
tenants,  collected  the  same,  and  expended 
them  for  the  use  of  himself  and  children,— 
the  highest  proof  of  exclusive  possession.  It 
nowhere  appears  that  he  transferred  or 
changed  his  possession  of  an  heir  at  law  to 
that  of  an  administrator.  He  made  no  re- 
turns as  such.  Having  reached  this  conclu- 
sion, I  am  constrained  to  overrule  the  master 
In  his  finding  of  fact  on  this  subject.  I 
therefore  hold  tbat  the  titles  under  said 
Judgment  of  John  D.  Verner  are  invalid  as 
against  the  heirs  at  law  of  Naomi  Holden, 
and  that  they  are  entitled  to  have  the  same 


necessary  to  pass  on  them.  It  la  therefore 
ordered  that  the  exceptions  of  the  plaintiffs 
and  such  of  the  defendants  as  have  filed 
exceptions  to  the  master's  report  be.  and  the 
same  are  hereby,  confirmed  in  so  far  aa  tbey 
are  consistent  with  the  views  announced  In 
this  decree,  and  that  the  report  of  the  master 
is  hereby  reversed  In  ao  tar  as  the  findings 
of  fact  and  conclusions  of  law  are  incon- 
slatent  with  the  conclusions  annonnced  In 
Uils  decree.  It  la  further  ordered  that  the 
master  In  equity  for  Oconee  county  do  sell, 
on  sales  day  In  February  next,  or  on  some 
convenient  sales  day  thereafter,  all  of  the 
lands  In  dispute  In  this  cause,  belongtns  to 
the  estate  of  Naomi  Holden,  situate  In  the 
county  of  Oconee,  after  due  and  legal  notice 
of  said  sale  for  twenty-one  days,  accordli^ 
to  the  mlea  of  this  court,  upon  the  following 
terms:  One-half  cash,  and  the  balance  on  a 
credit  of  twelve  months;  the  credit  p<Ht]on 
to  be  secured  by  the  bond  of  the  purchaser 
or  purchasers,  and  a  mortgage  of  tfae  prem- 
ises sold;  the  credit  portion  to  draw  ln> 
terest  from  day  of  sale.  The  purchaser  at 
such  sale  is  hereby  permitted  to  anticipate 
payment  by  the  payment  of  all  cash.  If 
the  purchaser  should  fail,  for  any  reason, 
to  comply  with  terms  of  sale,  the  master 
In  that  event  is  directed  to  resell  same  on 
same  or  some  subsequent  day,  as  he  may  be 
advised.  Leave  Is  hereby  granted  for  any 
of  the  parties  to  this  suit  to  apply  at  the  foot 
of  this  decree  for  any  further  order  tbat  may 
be  necessary  to  carry  out  the  views  berem 
announced. 

"Bmest  Gary,  Presiding  Jndge. 
"Columbia,  S.  C,  December  C.  18S9." 
The  defendant  John  D.  Veraer  excepts 
to  the  decree  on  the  following  grounds,  to 

wit: 

"(1)  Because  on  the  reference  before  the 
master  on  September  28,  1899,  the  plaintiffs 
recognized  tbat  William  Holden  was  the 
duly-autborlzed  administrator  of  the  estate 
of  Naomi  Holden,  and  tbat  be  was  a  proper 
party  to  the  action  in  his  representative  ca- 
pacity, whereupon  the  following  admission 
and  agreement  was  entered  on  the  record, 
to  wit:  'It  is  admitted  by  all  parties  tbat 
the  administrator  of  Naomi  Holden  Is  a 
proper  party  to  this  suit  In  his  representa- 
tive capacity,  and  It  Is  agreed  that  the  sum- 
mons and  complaint  be  so  amended  as  to 
make  him  a  party;  that  his  answer  be  filed 
aa  of  this  date.*  That  the  summons  and 
complaint  should  be  considered  thns  amend- 
ed, and  there  should  be  read  into  tfae  com- 
plaint as  amended  an  allegation.  In  the 
usual  form,  alleging  the  lawful  appointment 
and  qualification  of  William  Holden  as  ad- 
ministrator of  the  estate  of  Naomi  Holden. 
That  the  answer  of  William  Holden  as  such 
administrator  was  filed,  alleging  that  be  is 
the  administrator  of  the  estate  of  said  Nao- 
mi Holden.  Tbat  after  the  complaint  was 


putlog  the  legality  of  the  appointment  and 
quallUcation  of  the  administrator,  and  the 
circuit  Judge  erred  In  not  so  hojding.  (2) 
Because  the  Talidlty  of  the  appointment  of 
WlUlam  Hohlen  aa  administrator  of  the  es- 
tate of  hlB  wife,  Maoml  Uolden.  deceased, 
was  not  questioned  on  the  trial  before  the 
master  or  the  circuit  Judge,  the  plaintiffs 
making  no  contention  or  exception  that 
there  was  any  irregularity  or  defect  in  such 
appointment;  and  the  circuit  judg^  wred  In 
presuming  such  Irregularity  or  defect  In  the 
grant  of  letters  of  administration  as  to  ren- 
der the  same  null  and  void.  (8)  Because  the 
master  foimd  as  facts,  to  which  no  excep- 
tion was  taken,  as  follows,  to  wit:  That 
Kaoml  Holden  died  intestate  at  Westmin- 
ster, Oconee  county,  where  she  then  resid- 
ed, on  June  30,  1891,  leaving  as  her  heirs 
at  law-  her  husband,  the  defendant  William 
Uolden,  and  seven  children,  the  plaintiffs  In 
this  action.  *  *  *  On  October  12,  1801, 
William  Holden  was  duly  appointed  adnrin- 
Istrator  of  the  personal  estate  of  Naomi  Hol- 
den. deceased,  by  Richard  Lewis,  Judge  of 
probate  of  Oconee  county,  and  letters  of  ad- 
ministration were  duly  Issued  to  him.  He 
thereupon  entered  npon  the  discharge  of  his 
duties  as  such  administrator,  and  Is  stiU 
acting  as  such,'  That  after  this  finding  by 
the  master,  and  no  exceptions  being  filed 
thereto,  the  circuit  Judge  erred  In  holding 
that  William  Holden  was  not  the  duly  ap- 
pointed and  qualified  administrator  of  the 
estate  of  Naomi  Holden,  deceased.  (4)  Be- 
cause this  case  should  have  been  beard  and 
determined  by  his  honor  upon  the  report  of 
the  master  and  the  exceptions  thereto,  or 
recommitted  for  further  testimony,  before 
making  the  assumption  that  citation  was  not 
duly  published  for  letters  of  administration 
to  William  Holden  on  the  estate  of  Naomi 
Holden.  (5)  Because,  on  the  bearing  of  this 
case  before-  the  circuit  Judge  on  the  report 
of  the  master  and  the  exceptions  filed,  there 
was  no  question  raised  as  to  any  irregu- 
larity or  defect  in  the  grant  of  letters  of  ad- 
ministration by  the  probate  court,  it  having 
been  conceded  all  along  that  William  Holden 
was  the  duly  appointed  and  authorized  ad- 
ministrator of  the  estate  of  Naomi  Holden; 
and  the  court  erred  In  not  so  holding.  (6) 
Because  William  Holden,  the  husband  of 
Naomi  Holden,  deceased,  is  given  prefer- 
ence by  statute  in  the  administration  of  his 
deceased  wife's  estate,  and  the  court  of  pro- 
bate had  exclusive  jurisdiction  of  the  grant- 
ing of  letters  of  admioistratlon,  and,  hav- 
ing Jurisdiction  of  the  subject-matter  upon 
which  It  acted  in  this  Instance,  the  maxim, 
'Omnia  prseaumuntur  rite  esse  acta,'  Is  ap- 
plicable; and  the  circuit  Judge  erred  in  not 
BO  holding.  (7)  That,  in  the  absence  of  af- 
firmative evidence  that  there  was  no  publi- 
cation of  citation,  the  circuit  Judge  erred  In 
making  the  assumption  that  there  was  no 


of  the  Intestate.  (8)  Because  It  does  not  ap- 
pear alhrmatlvely  from  an  Inspection  of  the 
record  la  the  grant  of  letters  of  administra- 
tion to  William  Uolden  on  the  estate  of  his 
deceased  wife,  Naomi  Holden,  that  the  pro- 
bate court  of  Oconee  county  acquired  no  Ju- 
risdiction to  do  so,— the  legal  presumption 
being  that  citation  was  duly  published  for 
two  weeks;  that  the  administrator  took  the 
statutory  oath  In  open  court;  that  the  bond 
of  the  administrator  was  given  and  ap- 
proved aa  the  statute  required,— and  hla 
honor  erred  In  not  so  holding.  ^)  Because 
bis  honor  erred  In  holding  that  at  the  time 
the  Judgment  of  John  U.  Vemer  'against 
WlUlam  Hotden  as  administrator  of  the  ea- 
tate  of  Naomi  Holden,  deoeased,  was  ob- 
tained, and  the  sales  of  the  real  estate  made 
thereunder,  the  plaintiffs  and  the  defmdont 
William  Holden  were  In  such  actual  and  ex- 
clusive possession  of  said  land  as  would 
prevent  a  sale  of  the  several  tracts  or  lots 
of  land  under  said  Judgment  and  execution 
Issued  thereon.  (10)  That  a  distinction 
should  be  drawn  between  the  mere  pedis 
possesslo  of  the  heirs  on  and  after  the  de- 
scent cast,  and  that  actual  and  exclusive  pos* 
session  which  Is  manifested  by  partition,  or 
some  act  of  similar  Import,  whereby  the  heirs 
are  found  to  be  not  only  In  actual,  but  excln- 
slve.  possession  against  the  claims  of  cred- 
itors; and  his  honor  erred  in  not  so  holding. 
(11)  Because  his  honor  erred  In  holding  that 
the  burden  of  proof  Is  on  the  defendants  to 
show  that  as  a  matter  of  fact  the  plaintiffs 
and  the  defendant  William  Holden  were  not 
In  exclusive  possession  of  said  land  at  the 
time  of  the  recovery  of  said  judgment  and 
sale  thereunder,  whereas  It  Is  respectfully 
submitted  that  since  plaintiffs  are  now  seek- 
ing to  recover  possession  of  said  land  from 
defendants,  who  went  Into  quiet  and  peace- 
able possesHlon  at  the  time  of  the  purchase 
thereof,  the  burden  of  proof  Is  now  on  the 
plaintiffs  and  the  defendant  William  Holden 
to  show  that  they  were  In  such  exclusive  poa* 
session  as  would  prevent  a  sale  under  the  ex- 
ecution Issued  on  said  judgment.  (12)  Be- 
cause hla  honor  erred  in  holding  the  titles  un- 
der said  judgment  of  John  D.  Verner  against 
William  Holden  as  administrator  of  Naomi 
Holden  to  be  Invalid  against  her  heirs  at  law; 
that  the  hefrs  of  Naomi  Holden  can  recover 
the  same  of  the  several  purchasers  at  sher- 
iff's sale  thereof  under  said  judgment,  and 
are  entitled  to  have  partition  among  them- 
selves. (13)  Because,  in  any  event,  this  de- 
fendant and  other  purchasers  at  said  sale  own 
the  undivided  one-third  interest  of  William 
Holden  In  said  lands,— said  Judgment  being 
also  against  William  Holden  In  his  own  right, 
and  the  one-third  Interest  of  William  Holden 
In  the  unsold  land  belonging  to  said  estate  be- 
ingworth  more  than  one  thousand  dollars;  and 
bis  honor  erred  in  not  so  holding.  (14)  Be- 
cause the  Judgment  In  the  case  of  John  D. 


the  circuit  Jndge  erred  In  not  m  boldlng.  (15) 
Because  tlie  Judgment  of  tbe  iwobate  conrt 
In  re  the  appointment  of  William  Holden  as 
administrator  of  the  ntate  of  Naomi  Holden 
la  not  subject  to  collateral  attack  in  this  ac- 
tltm;  and  the  drcnlt  Judge  erred  In  not  so 
holding.  (16)  Because,  as  to  plaintiffs  and 
defendant  William  Holden*  the  aiKwlntment 
of  WUllam  Holden  as  administrator  of  the 
estate  of  Namni  Holden,  deceased,  has  be- 
come  res  adjudlcftta,  and  they  are  estopped 
from  raising  such  question  by  the  record  In 
the  case  of  John  D.  V^ner  apilnst  WUllam 
Holden  Bs  administrator  of  Kaoml  H<^en's 
estate,  and  in  his  own  right" 

The  defendants  William  M.  Oossett,  Joslah 
Holden,  Thomas  N.  Hall,  and  L.  G.  Gaston 
except  to  the  decree  on  the  following  grounds: 

"(1)  It  was  error  on  the  part  of  the  cIe^ 
cult  Judge  to  find  and  hold  that:  Hie  record 
shows  that  the  provisions  of  the  statute  [re- 
lating to  the  appointment  of  William  Holden 
as  administrator  of  the  estate  of  Xaoml  Hol- 
den, deceased]  have  not  been  complied  with, 
and  that  this  la  Jurisdictional,  and  fatal  to 
the  validity  of  the  Judgment  set  np  by  defend- 
ants.  Consequently  the  sheriff's  deed  did 
not  convey  the  interest  of  the  plaintiffs  in 
the  land  sold  by  blm  under  said  Judgment.* 
And  the  circuit  judge  should  bare  found  and 
held  that  it  did  not  affirmatively  appear  upon 
inspection  of  the  record  that  the  probate  court 
failed  to  comply  with  the  statutory  require- 
ments before  granting  the  letters  of  adminis- 
tration, and  In  the  absence  of  such  sfaowlDg 
It  mast  be  assumed  tbat  the  probate  court 
conformed  to  the  requirements  of  law,  and 
that  the  appointment  of  William  Holden  as 
tbe  administrator  of  the  estate  of  Naomi 
Holden.  deceased,  was  properly  made  as  re- 
quired by  law,  and  tbat  the  title  of  these  de- 
fendants to  the  tracts  of  land  purchased  by 
them  under  the  Judgment  of  John  D.  Verner 
r.  William  Holden  as  administrator  of  tbe 
estate  of  Naomi  Holden,  deceased,  and  in 
his  own  right,  are  valid.  <2)  For  that  the 
circuit  Judge  erred  In  finding  'that  roil  No. 
T67.  referred  to  by  tbe  master  as  containing 
the  records  of  administration  of  the  estate  of 
Naomi  Holden,  Is  before  me;  and  it  consists 
of  the  petition  and  order  set  out  at  length  in 
the  statement  of  facts  in  the  cause,  and  the 
bond  of  the  said  William  Holden.  If  that  Is 
the  evidence  of  tbe  appointment  of  the  ad- 
ministrator, I  must  conclude  that  It  is  de- 
fective, and  that  tbe  defect  is  Jurisdictional.* 
But  the  circuit  Judge  sbould  have  considered 
all  the  evidence  in  the  cause  tending  to  show 
that  William  Holden  was  the  duly  appointed 
and  qualified  administrator  of  the  estate  of 
Naomi  Holden.  deceased,  including  tbe  let- 
ters of  administration  granted  to  William 
Holden  as  administrator  of  tbe  estate  of 
Naomi  Holden,  deceased,  which  letters  of  ad- 
ministration were  also  contained  in.  and  were 


and  held  that  William  Holden  was  the  duly 
appointed  and  qualified  administrator  of  the 
estate  of  Naomi  HoUoi,  deceased;  and.  In 
tbe  absence  of  evidence  either  tor  or  against 
anything  necessary  to  have  been  done,  be 
should  have  assumed  that  the  formal  reqnl- 
sltes  to  its  validity  had  been  compiled  with. 
(9)  It  was  errw  on  the  part  of  the  drcott 
Judge  to  consider  the  question  of  the  appolnt- 
mmt  of  the  administrator,  when  the  validity 
of  audi  appolntmoit  was  not  questioned  be- 
fore tba  master,  and  after  It  liad  beoa  aUeged 
and  admitted  by  the  pleadlnga,  and  in  the 
trial  before  ttie  master,  that  WUllam  Holden 
was  such  admlnlBtrator.  and  after  the  master 
had  found  tbat:  *0n  October  12,  1891,  WO- 
Uam  Holden  vras  duly  appointed  administra- 
tor of  the  personal  estate  of  Naomi  Holdm, 
deceased,  by  Richard  Lewis.  Judge  of  probate 
of  Oconee  county,  and  letters  of  administra- 
tion were  duly  issued  to  him.  He  thereupon 
entered  upon  the  discharge  of  his  duties  as 
sDch  administrator,  and  ia  still  acting  aa 
such.'  And  sudi  finding  of  the  master  was 
not  questioned  by  any  exception  thereto,  nor 
was  the  validity  of  the  appointment  of  the 
administrator.  (4)  For  that  the  circuit  Judge 
should  have  found  and  held  that  the  appoint- 
ment of  William  Holden  as  administrator  of 
the  estate  of  Naomi  Holden,  deceased,  was 
regular,  and  was  duly  made  by  the  probate 
court  for  Oconee  county.  (5)  The  plaintiffs 
hsving  admitted  the  representative  character 
of  WUllam  Holden  as  administrator  of  the 
estate  of  Naomi  Holden.  deceased,  in  tlie 
trial  of  tbe  cause  before  the  master,  plaintiffs 
are  estopped  from  raising  such  question  after- 
wards. (0)  For  that  It  was  error  on  the  part 
of  the  circuit  Judf^  to  consider  the  appofot- 
ment  of  William  Holden  as  administrator  of 
the  estate  of  Naomi  Holden.  deceased,  and 
that  tbe  circuit  Judge  sbould  have  held  that 
the  defendant  William  Holden  and  plaintiffs 
are  estopped  now  from  raising  such  question 
by  the  record  in  the  case  of  John  D.  Verner 
V.  Wllllsm  Holden  as  administrator  of  the 
estate  of  Naomi  Holden,  and  In  bis  own  right, 
and  tbat  such  question  Is  now  res  adjndicata 
as  to  the  defendsnt  William  Holden  and  the 
plaintiffs.  (7)  It  was  error  on  the  part  of 
the  circuit  Judge  to  overrule  the  finding  of 
tbe  master  that  the  heirs  at  law  of  Naomi 
Holden,  deceased,  were  not  In  tbe  sctnal  and 
exclusive  possession  of  the  lands  sold  nnder 
tbe  execution  In  tbe  cause  of  John  D.  Verner 
V.  William  Holden  as  administrator  of  the 
estate  of  Naomi  Holden,  deceased,  and  tn  his 
own  right,  and  to  find  and  hold  that  the  heirs 
at  law  of  said  Kaoml  Holden  were  In  actnal 
and  exclusive  possession  of  the  saJd  lands, 
and  tbat  the  titles  under  said  Judgment  of 
John  D.  Verner  are  Invalid  as  against  the 
belrs  at  law  of  Naomi  Holden,  and  tbat  tbey 
are  entitled  to  have  the  same  partitioned.  (S) 
The  defendants  being  in  possession  of  tbe 


rlffht  to  recover  tlie  said  tracts  of  land  from 
-defendants  hj  a  preponderance  at  all  tbe 
evidence;  and  tbe  circuit  Jndge  erred  in  not 
«o  boldlns.  (8)  The  defendants  being  In  pos- 
Msaion  of  the  aeveral  t^acta  of  land  nnd» 
written  titles,  as  bona  fide  purchasers,  tbe 
burden  Is  upon  the  plalntlfEs  to  by  a 

preponderance  of  the  evidence  that  the  heirs 
at  law  of  Naomi  Holden  were  in  actual  and  \ 
•exduidve  possession  of  the  tracts  of  land  pnr^ 
chased  by  these  defendants  at  the  time  of 
the  sale  of  said  lands  under  the  judgment  in 
the  case  of  John  D.  Tetner  v.  William  Holden 
as  administrate,  etc:;  and  it  was  error  In 
the  drcnlt  Judge  to  bold  otherwise.  (l<n  It 
was  error  on  the  part  of  the  circuit  Judge  to 
find  and  hold  ttiat  the  titles  of  these  defend- 
ants under  said  Judgment  of  John  D.  Vemer 
T.  William  Holden  as  administrator,  etc..  were 
invalid  as  against  the  heirs  at  law  of  Naomi 
Holden;  and  the  circuit  Judge  should  have 
affirmed  the  finding  of  the  master  that  these 
defendants  were  bona  fide  purchasers,  for 
valuable  consideration  and  without  notice, 
at  thti  sberlirs  sales  of  the  tracts  of  land  ptir- 
cbased  by  them,  and  that  tbe  titles  these  de- 
fendants obtained  under  their  purchases  at 
such  sales  are  valid.  (11)  It  was  error  on  the 
part  of  the  circuit  Judge  to  find  and  hold  that 
the  titles  under  said  Judgment  of  John  D. 
Vemer  are  Invalid  as  against  the  heirs  at 
law  of  Naomi  Holden.  and  that  they  are  en- 
titled to  have  tbe  same  partitioned,  and  In 
not  holding  that  these  defendants  are  entitled 
to  the  Interest  of  the  defendant  William 
Holden  In  the  several  tracts  of  land  purchas- 
ed by  them.  (12)  For  that  tbe  circuit  Jndffe 
should  have  found  that  the  defendant  Wil- 
linm  Holden  procured  the  defendant  Joslah 
Holden  to  purchase  the  tract  of  land  purchas- 
ed by  the  defendant  Joslah  Holden.  repre- 
«entlng  to  him  that  the  land  was  being  sold 
to  pay  the  debts  of  Naomi  Holden,  deceased, 
and  tbe  circuit  judj^e  should  have  held  that 
BTich  conduct  on  the  part  of  the  defendant 
William  Holflen  estops  the  defendant  William 
Holden  and  the  plalntlffa  from  now  claiming 
any  part  or  Interest  In  the  tract  of  land  pur^ 
chased  by  the  defendant  Joalnh  Holden  nn- 
■der  the  said  John  D.  Vemer  Jiidsroent.  (13\ 
It  Is  respectfully  submitted  that  neither  the 
Judgment  of  the  probate  court  of  Oconee 
oounty  In  re  the  appointment  of  William 
Holden  as  the  administrator  of  tbe  estate  of 
Naomi  Holden.  deceosed,  nor  the  Judjrment 
of  the  court  of  common  pleas  in  re  John  D. 
Vemer  v.  William  Holden  as  admlniatrator. 
etc.,  can  be  attached  collaterally  In  this  pro- 
ceeding: and  it  was  error  on  the  part  of  the 
drcolt  Judge  so  to  hold." 

Carey  &  McCollough,  for  appellant  J.  P. 
Carey.  Strlbllng  &  Hemdon.  for  appellants 
Josiah  Holden,  Thos.  N.  Hall,  L.  O.  Gaston, 
and  Wm.  M.  Gossett  Jaynes  &  Shelor.  for 
appellant  J.  I>.  Vemer.  J.  B.  Bade,  for  re- 
spondent Wm.  Holden. 


Holden,  and  her  children,  ihe  plaintiffs,  who 
were  all  mtaiors  at  that  tlm&  On  the  1^ 
day  of  October,  A.  D.  1801,  tte  defendant 
William  Holden  procured  letters  (tf  adminis- 
tration upon  her  estate  to  be  granted  to  him 
by  the  probate  court  of  Oconee  county,  8.  0.; 
and  her  personal  estate  was  very  inconsider^ 
able,  but  her  rMl  estate  was  considerable, 
lying  partly  In  Oconee  county  and  partly  In 
Pickens  county,  although  at  her  death  she  was 
resldhig  with  her  said  husband  and  with  her 
said  children  in  tiie  little  town  of  Wratmln- 
ster,  in  Oconee  county,  until  tbe  year  1888, 
when  the  plaintiCT  N.  A.  Holden  intermarried 
with  Hendrtz.and  never  afterwards  liv- 
ed as  one  of  tbe  family.  Mrs.  Naomi  Holden 
had  given  her  note  to  tbe  firm  of  Peden  ft 
Anderson,  and  also  executed  a  mortgage  of 
some  of  her  lands  to  secure  said  note.  Mrs. 
Holden  had  also  in  the  year  1888  executed 
her  two  sealed  notes  to  her  husband.  William 
Holden.— one  for  tbe  sum  of  f5.50O.  due  at 
one  day  after  date,  and  dated  the  1st  day  of 
November,  1888,  with  Interest  at  7  per  cent 
per  annum,  and  another  of  the  same  date, 
and  also  due  at  one  day  after  date,  at  7  per 
cent  interest,  for  the  sum  of  ¥1.600.  thus  ag- 
gregating the  sum  of  S7.000.  On  the  17tb 
day  of  OctobOT.  1801,  upon  the  application  of 
William  Holden,  he  was  appointed  the  ad- 
ministrator of  the  personal  estate  of  his  wife, 
Mrs.  Naomi  Holden,  deceased.  Upon  bond  as 
such  administrator,  with  sureties  thereto, 
letters  of  administration  were  duly  Issued  to 
him  by  Mr.  Lewis,  the  probate  Judge  for  Oco- 
nee county.  William  Holden  transferred  the 
two  sealed  notes  given  to  him  by  his  wife, 
Mrs.  Naomi  Holden,  for  value,  unto  John  D. 
Vemer.  On  the  8th  day  of  September,  1892. 
John  D.  Vemer  brought  bjs  action  in  the 
court  of  common  pleas  for  Oconee  county,  S. 
C.  against  the  said  William  Holden  as  the 
administrator  of  the  estate  of  Naomi  Holden, 
deceased,  and  also  in  his  own  right,  sum- 
mons In  which  was  accepted  In  writing  by 
William  Holden  as  said  administrator  and  as 
an  IndlTidual.  William  Holden,  as  adminis- 
trator and  in  bis  own  right  neither  answered, 
demurred,  nor  appeared  In  said  action.  On 
the  6th  day  of  October,  1892.  In  regular  term 
time.  Judgment  was  rendered  in  said  action 
against  William  Holden  as  administrator, 
etc.,  of  Naomi  Holden.  deceased,  for  the  sum 
of  f8.910.38.  aud  for  a  like  amount  against 
William  Holden  as  an  individual.  Execu- 
tions were  Issued  under  said  Judgments, 
levies  were  made  upon  certain  pieces  of  real 
estate  belonging  to  the  estate  of  Mrs.  Naomi 
Holden,  deceased.  In  October.  1892.  and  some 
In  1894,  and  some  In  1896.  Sales  were  made 
of  certain  lands  of  the  intestate,  and  some  of 
Intestate's  lands  were  purchased  by  John  D. 
Verner.  some  were  purchased  by  Joslah  Hol- 
den, some  were  purchased  by  William  M. 
Oossett  and  some  were  purchased  by  Thonuu 
N.  Hall  and  L.  O.  Gaston.  These  pur^ 


tles  are  atlU  In  possession  of  said  land  bo  pur- 
chased. All  the  real  estate  In  Pickens  and 
Oconee  counties  not  sold  by  the  sheriff  still 
remains  In  the  possession  of  William  Holden 
and  his  children.  So  on  the  15tb  day  of  Jan- 
uary, 1S98,  all  the  children  of  Mrs.  Naomi 
Holden.  deceased,  aa  plaintiffs,  began  their 
action  against  William  Holden.  John  D.  Ver- 
ner,  J.  P.  Carey,  W.  M.  Hagood,  the  Seneca 
Banii,  W.  P.  Andrews,  William  M.  Gossett, 
Joslah  Holden,  Thomas  N.  Hall,  and  L.  G. 
Gaston,  as  defendants,  alleging  the  foregoing 
facts,  but  claiming  that  the  sales  made  by 
the  sheriff  of  Oconee  county  under  the  Judg- 
ment and  execution  thereon  of  J.  D.  Verner 
against  William  Holden  as  administrator, 
etc.,  of  Naomi  Holden,  deceased,  was  null 
and  void,  and  that  such  lands  as  were  at- 
tempted to  be  sold,  together  with  all  the  other 
lands  of  the  Intestate's  estate,  were  seised  by 
them  and  William  Holden  in  fee  simple  as 
the  heirs  at  law  of  Mrs.  Holden,  deceased, 
and  they  demanded  partition.  It  should  have 
been  stated  that  the  defendants  J.  P.  Carey, 
W.  M.  Hagood,  and  the  Banic  of  Seneca  are 
made  parties  because  they  hold  claims  by  lien 
against  the  defendant  William  Holden.  The 
defendants  John  D.  Verner,  W.  P.  Anderson, 
William  M.  Gossett,  Joslah  Holden,  Thomas 
N.  Hall,  and  L.  G.  Gaston  deny  that  the 
lands  purchased  by  them  at  the  sheriff's  sale 
under  the  Judgment  of  John  D.  Verner  as 
plaintiff  against  William  Holden  as  admluia* 
trator  of  the  personal  estate  of  Naomi  Holden, 
deceased,  and  against  him  as  an  IndWIdual, 
are  now  the  property  of  the  plaintiffs  and 
the  defendant  William  Holden  as  heirs  at 
law  of  Naomi  Holden,  deceased,  and  that 
such  lands  remain  for  partition  among  such 
alleged  heirs  at  law;  but,  on  the  contrary,  the 
defendants  allege  that  such  lands  are  now 
owned  and  held  by  them  as  their  own,  respec- 
tively, freed  from  any  and  all  rights  or  claims 
thereto  by  such  heirs  at  law,  or  any  one  or 
more  of  them.  The  action  of  the  children  of 
Mrs.  Naomi  Holden  was  begun  In  Pickens 
county,  as  some  of  them  resided  In  that  coun- 
ty (Pickens),  and  some  of  the  lands  were 
there  located;  but  upon  the  complaint  of  the 
defendant  John  D.  Verner,  and  the  others  In 
like  plight  with  him,  an  order  by  consent  was 
passed  transferring  the  record  to  the  county 
of  Oconee,  where  their  lands  were  located, 
for  trial  In  the  latter  county.  Soon  after  the 
action  was  transferred  to  Oconee  an  order 
was  passed  by  consent  that,  "trial  by  Jury  be- 
ing waived,"  all  the  issues  of  law  and  fact 
were  referred  to  J.  W.  Holleman,  Esq.,  as 
master,  with  leave  to  report  any  special  mat- 
ter. 

It  was  admitted  by  all  the  counsel  engaged 
that  Naomi  Holden  at  the  time  of  her  de:ith 
was  the  owner  in  fee  of  the  lands  in  dispute 
Id  this  case,  and  that  she  is  the  common 
source  of  title,  from  whom  all  the  parties  to 


uJiB  BUii.  Ill  Ilia  icyitfBvuuiwve  «:a.iMicii.jr,  <uiu 

It  la  agreed  that  the  summons  and  complaint 
be  so  amended  as  to  make  him  a  party;  that 
his  answer  be  filed  as  of  this  date."  Sudi 
answer  of  William  Holden  as  administrator 
of  the  personal  estate  of  Naomi  Bolden.  de- 
ceased, was  accordingly  made,  wherein  be 
admitted  that  he  was  such  administrator. 
Testimony  was  taken  before  the  master  la 
regard  to  the  Judgment,  execution,  and  sales 
in  the  action  of  John  D.  Verner  as  plaintiir 
against  William  Holden  as  administratm*  of 
the  estate  of  Naomi  Holden,  deceased.  "It 
was  admitted  and  agreed  by  counsel  for  ap- 
pellants and  respondents  that  the  levies  on 
the  several  tracts  and  lots  of  land  by  the 
sheriff  under  said  execution,  the  advertise- 
ment of  the  same  for  sale,  and  the  deeds  to 
defendants  John  D.  Verner,  Josiah  Hoiden. 
Thomas  N.  Hall.  L.  G.  Gaston,  and  W.  M.  Gos- 
sett, were  regular  In  all  respects;  and  no  ques- 
tion is  raised  as  to  the  regularity  of  any  of 
said  official  acts  of  the  sheriff  In  making  levy, 
advertisement,  sale,  or  conveyance  of  the  sev- 
eral lots  and  tracts  of  land  to  said  defendants, 
respectively."  After  hearing  all  the  testimony, 
the  admissionb,  and  the  pleadings,  the  master, 
J.  W.  Holleman,  Esq.,  found,  among  other 
things,  as  follows:  "That  Naomi  Holden  died 
at  the  time,  and  survived  by  her  husband  and 
her  children,  as  stated  in  the  complaint,  and 
that  she  was  seised  of  the  real  estate  as  set 
out  In  the  complaint  That  William  Holdeu 
on  October  12,  .1891,  was  duly  appointed  the 
administrator  of  the  personal  estate  which 
belonged  to  her  estate  at  her  death,  and  let- 
ters of  administratloD  were  du^  Issued  to 
him.  He  thereupon  altered  upon  the  dis- 
charge of  his  dfatles  as  such  administrator, 
and  Is  still  such  administrator.**  That  John  D. 
Verner  began  his  action  against  William  Hol- 
den aa  such  administrator,  and  against  stuA 
William  Uolden  as  an  individual,  to  obtain 
Judgment  against  such  William  Holden,  is. 
said  administrator  and  as  an  IndlvlduaL  for 
the  98,900  due  by  Naomi  Holden  In  her  life- 
time to  her  husband,  William  Hohlra,  which 
were  duly  transferred  to  the  said  John  D. 
Verner  by  written  asslpmient,  which  culmi- 
nated in  a  Judgment  against  said  William 
Holden,  as  administrator  as  aforesaid  and  at 
an  Individual,  for  18,819.38  and  ccmts,  on  the 
14th  day  of  October,  1892.  That  the  real  es- 
tate as  described  in  the  answers  of  John  D. 
Verner,  W.  M.  Gossett,  Thomas  N.  Holl,  L. 
G.  Gaston,  and  Joslah  Holden  was  sold  the 
sheriff  under  the  execution  Issued  under  saU 
Judgment  which  execution  "commanded  said 
sheriff  to  satisfy  said  Judgment  out  of  the 
personal  property  belonging  to  the  estate  (tf 
Naomi  Holden,  deceased,  and.  If  snffideot 
personal  property  cannot  be  found  belonging 
to  said  estate,  then  out  of  the  real  property 
belonging  to  the  estate  of  Naomi  Holden." 
That  the  defendants  above  named  purchased 
the  same,  took  deeds  therefor,  went  Into  Ira- 
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late  possession  and  remained  In  posaea- 
untll  now.  Said  sales  of  land  took  ^ce 
lie  yeara  1894  and  1806.  At  the  time  of 
death  of  Naomi  Holden,  all  her  cblldren 
plaintiffs)  were  minors.  That  no  partl- 
was  ever  bad  of  said  lands  amon?  the 
heirs  at  law,  nor  any  fact  tantamount 
eto.  That  William  Holden's  poBsesslon 
aid  lands  was  as  administrator,  and  he 
L  debts  of  bis  Intestate  with  rents.  He 
9,  also,  tbat  tbe  judgment  of  Peden  St 
erson,  now  owned  by  Anderson,  la  In 
>cr  condition.  Aa  conclusions  of  law,  be 
b:  Tbat  the  Judgment  of  John  D.  Vemer 
ffective  from  all  collateral  attack.  That 
administrator  had  a  right  to  waWe  his 
liege  of  12  months  from  suit  Of  course, 
aae  of  fraud,  it  would  be  different.  That 
plaintiffs  are  bound  by  the  judgment  tak- 
by  J.  D.  Vemer  against  their  mother's 
ilDlstrator,  He  finds  no  Irregularities  In 
judgment,  nor  In  the  levy  and  aalea  there- 
er.  He  holds  tlie  titles  of  tbe  defendants 
parchasers  valid,  and  recommenda  that 
complaint  as  to  such  defendants  be  dia- 
led.  Tbe  plaintiffs  and  defendant  WIl- 
1  Holden  excepted  to  tbe  master's  report. 
It  is  deemed  important  that  we  bare 
text  of  theae  exceptiona  before  our  eyes 
a  future  purpose,  and  therefore  we  first 
oduce  the  plaintiffs'  exceptiona,  and  then 
defendant  William  Holden's,  to  wit: 
1)  Tlie  master  erred  In  holding  that  In 
case  ttie  burden  of  proof  herein  rests  up- 
:he  plaintiffs  to  show  that  they,  aa  heirs 
aw  of  Naomi  Holden,  deceased,  were  In 
tal  and  exclusive  possession  of  the  lands 
ispute  at  tbe  time  tbe  alleged  judgment 
nst  tbe  administrator  of  Naomi  Holden, 
!aspd.  was  obtained  and  sale  of  the  lands 
eunder  had;  It  being  respectfully  sub- 
:ed  tbat  the  said  burden  rests  upon  tbe 
■udants  who  claim  title  thereunder.  (2) 
lot  holding,  as  a  matter  of  fact,  that  the 
ence  in  this  case  shows  that  at  tbe  time 
Judgment  was  alleged  to  have  been  ob- 
ed,  and  sale  thereunder  bad,  the  plain- 
herein  and  the  defendant  William  Hol- 
were  In  tbe  actual  and  exclusive  posses- 
of  said  lands,  and  In  not  holding,  as  a 
tcr  of  law,  that  the  plaintiff  in  execution 
therefore  no  right  to  aell  any  of  said 
Is  thereunder,  and  that  said  sales  were 
■efore  void,  and  passed  no  title  to  the 
.'baser  or  purchasers.  (3)  In  not  holding 
;  the  Judgments  under  which  the  pur- 
jera  at  said  sale  purchaaed  never  aequlr- 
iny  liens  on  said  lands,  for  the  reasons 
■esald,  and  tbat  the  heirs  at  law  of  Naomi 
flen,  deceased,  were  not  parties  to  the 
.  suit,  and  therefore  not  bound  by  said 
;ments.  (4)  In  not  holding  tbat  tbe 
^ment  and  execution  In  this  case,  and 
er  which  defendants  claim  title,  did  not 
against  the  administrator  de  tKmls  tes- 
rts.  and  was  therefore  no  authority  to  sell 
la  of  Naomi  Holden,  deceased.  (5)  In  not 
ling  the  judgment  under  which  certain  de- 
tents claim  title  to  the  lands  in  dispute 


void.  In  that  the  record  shows  upon  Its  foce 
tbat  the  suit  was  brought  within  the  period 
Inhibited  by  tbe  statute  from  twinging  suitv- 
by  creditors  agalnat  admlnlstratora.  See 
section  2322,  Rev.  St.  1893.  (6)  In  not  hold- 
ing, aa  a  matter  of  fact,  that  there  was  c€^ 
lusion  between  the  defendant  John  D.  Vemer 
and  tbe  administrator  of  Naomi  Holden  In 
obtaining  said  judgment,  and  In  not  holding, 
therefore,  as  a  matter  of  law,  that  the  de- 
fendant John  D.  Vemer  could  acquire  no  ti- 
tle thereunder.  (7)  In  not  holding  that  tbe 
defendants,  nor  any  of  them,  cannot  hold  the 
lands  In  dispute,  for  tbe  reasons  that  tbe 
evidence  shows  that  tbe  lands  were  worth  not 
exceeding  $1,000  at  the  time  <^  the  alleged 
sales,  and  were  exempt  from  aale  under 
homestead  laws  of  this  state.  <S)  In  not 
holding  that  as  to  heirs  at  law  of  Naomi 
Holden,  decenBed,  tbe  notes  which  the  de- 
fendant John  D.  Verner  claims  to  have  ob- 
tained his  Judgment  upon— being  tbe  Judg- 
ment under  which  tbe  landa  were  sold— 
were  barred  by  the  statute  of  limitations,  an^ 
were  void  because  they  were  not  such  con- 
tracts as  Naomi  Holden,  being  at  the  Omo 
a  married  woman,  could  lawfully  make,  and 
In  not  holding  tbat  said  beira  at  law  could 
make  such  a  defense  In  this  action,  and 
especially  as  against  the  defendant  John  D. 
Verner,  who  bad  notice  thereof.  (9)  In  not 
holding  that  the  Judgment  of  defendant  W.  P. 
Anderson  proven  In  this  case  against  Naomi 
Holden  is  void  as  to  tbe  plaintiffs  In  tbls 
case,  for  the  reason  tbat  it  shows  upon  its 
face  that  the  plaintiffs  were  not  properly 
served  in  tbe  suit  against  them  under  which 
said  Judgment  waa  obtained.  (10)  In  not 
holding  that  the  lands  described  In  the  com- 
plaint were  subject  to  partition  among  tbe 
heira  of  Naomi  Holden  as  alleged  therein,  and 
In  not  recommending  that  the  landa.be  sold 
and  the  proceeda  divided  among  them  aa  pre- 
scribed by  law,  subject  to  such  llena  as  were 
proven  against  the  Interest  of  William  Hol- 
den, to  wit.  the  mortgages  of  J.  P.  Carey, 
Seneca  Bank,  and  Wm.  Hagood.  (11)  In  not 
holding  tbat  plaintiffs  bad  established  all  the 
material  allegatlona  of  their  complaint,  and 
were  entitled  to  tbe  relief  prayed  for.  <12) 
Because  the  master  erred  In  holding  that  the 
testimony  failed  to  show  that  William  Holden 
was  in  possession  for  himself,  as  heir  at  law, 
and  the  other  heirs  at  law,  but  doea  show 
that  he  was  in  possession  aa  administrator 
(qualified  possession),  and  used  the  rents  for 
the  estate.  (13)  Because  the  master  erred  In 
holding  that  tbe  commencement  of  tbe  ax> 
tlon  against  the  administrator  before  twelve 
months  had  elapsed  after  the  grant  of  let- 
ters of  administration  did  not  render  the 
Judgment  void  on  Its  face,  but  only  voidable, 
and  tbat  tbe  administrator  could  waive  hla 
rigbt  to  resist  the  ault  on  that  ground.  (14) 
Because  the  master  erred  In  denying  tbe  rigbt 
of  homestead'  to  the  plaintiffs  and  the  de- 
fendant William  Holden.  (15)  Because  h« 
erred  in  finding  the  judgment  of  W.  P.  Andex^ 
son  r^tar  and  valid.  (10)  Because  be  erred 
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ton.  Tliomaa  N.  uatl,  and  Joslaii  uoioen  to 
be  good.  (17)  In  Hading  balance  due  on 
Judgment  of  John  D.  Vemer  to  be  11,639.18, 
and  Its  priority." 

The  defendant  William  Holden,  as  admin- 
istrator, filed  the  following  exceptions:  "(1) 
Because  the  master  erred  in  holding  that  the 
possession  of  this  defendant  of  the  lands  In 
dispute  was  as  administrator  of  the  estate 
of  Naomi  Holden,  whereas  he  should  have 
held  that  he,  together  with  the  other  heirs 
at  law  of  the  aald  Naomi  Holden.  were  in 
the  actual  and  exclusive  possession  of  the 
lands  In  dispute,  claiming  the  same  as  heirs 
at  law  of  Naomi  Holden,  from  her  death  till 
the  sale  of  same  by  the  sheritf  of  Oconee 
county,  and  that  a  sale  of  said  lands  by  the 
sftld  sheriff  was  null  and  void  and  carries  no 
title.  (2)  Because  the  master  erred  in  not 
holding  that  this  defendant  was  entitled  to 
a  homestead,  as  to  bis  Interest  in  the  lands 
of  his  deceased  wife,  as  to  the  Judgment 
against  him  Individually,  and  that  sales  were 
void  as  to  him;  his  homestead  right  pre- 
venting the  Judgment  under  which  said 
sales  were  made  from  being  a  lien  on  bis 
Interest  In  said  lands.  (3)  Because  the  mas- 
ter erred  in  boldli^  that  this  defendant  was 
not  entitled  to  a  homestead.  (4)  Because 
the  master  erred  In  finding  any  amouut  due 
on  J.  D.  Vemer'a  judgment  or  W.  P.  Ander- 
son's Judgment,  or  any  priority  for  them." 

The  cause  then  came  on  to  be  heard  before 
his  honor,  Judge  Ernest  Gary,  at  the  No- 
vember term  of  the  court  of  common  pleas 
for  Oconee  county,  on  the  exceptions  to  the 
master's  report.  When  Judge  Gary  filed  bis 
decree,  on  6th  December,  ISOO,  he  held: 
First  that  William  Holden  was  not  the  ad- 
ministrator of  the  personal  estate  of  Xaoml 
Holden.  deceased;  and.  second,  that  the  lands 
having  been  In  the  exclusive  possession  of 
William  Holden  and  his  children  from  the 
moment  Mrs.  Naomi  Holden  departed  this 
life  uQtU  devested  of  such  exclusive  posses- 
sion by  the  parchasers  imder  the  sheriff's 
sales  of  said  lands,  hence  the  sales  made  Iry 
the  sheriff  conferred  no  title  vpoa  the  pur- 
chasers of  said  lands.  He  therefbre  adjudged 
as  follows:  "I  therefore  bold  that  Uie  titles 
under  said  Judgment  [J.  D.  Vemer  t.  Wil- 
liam Holden  as  administrator  of  Naomi  Hol- 
den. deceased,  and  as  an  Individual]  of  John 
D.  Vemer  are  Invalid  as  against  the  heirs  at 
law  of  Naomi  Holden,  and  Qiat  tiiey  are  en- 
titled to  have  the  same  Hands]  partitioned. 
The  Judgment  Is  assailed  on  several  oQier 
groonds,  but  having  arrived  at  a  satlsfactoTT 
conclusion,  I  think  It  nnneoeasaiy  to  pass  on 
them.  It  Is  therefore  ordered  that  the  exxxp- 
tlons  ot  the  i^IntUfs  and  mcfa  of  the  de- 
fendants as  have  filed  exceptions  to  the  mas- 
ter's report  be,  and  tlie  same  are  hereto, 
confirmed  In  so  far  as  they  are  con^stent 
with  the  views  announced  In  this  decree,  and 
that  the  report  of  the  master  Is  hereby  re- 


lunoer  oroerea  tnat  tne  master  in  equity  lor 
Oconee  county  do  sell,  on  sales  day  In  Feb- 
ruary next  or  on  some  convenient  sales  day 
thereafter,  all  of  the  lands  In  dispute  to  this 
cause,  belonging  to  the  estate  of  Naomi 
Holden,  situate  in  the  county  of  Oconee,  after 
due  and  legal  notice  of  said  sale  for  twen- 
ty-one days,  according  to  the  rules  of  this 
court  upon  the  following  terms:  One-half 
cash,  and  the  balance  on  a  credit  cMt  twelve 
months;  the  credit  portion  to  be  secured  by 
the  bond  of  the  purchaser  or  purchasers,  and 
a  mortgage  of  the  premises  sold,  tlie  credit 
portion  to  draw  interest  from  day  of  aal& 
The  purchaser  at  such  sale  is  hereby  permit- 
ted to  anticipate  payment  by  the  payment  ot 
all  cash.  If  the  purdiaser  should  fall  for  ai^ 
reason  to  comply  with  terms  of  sale,  the  mas* 
ter,  in  that  event  la  directed  to  resell  same 
on  some  subsequent  day,  as  he  may  be  ad- 
vised. Leave  Is  hereby  granted  for  any  of 
the  parties  to  this  suit  to  ai^ly  at  the  foot 
of  this  decree  for  any  further  order  that  may 
tie  necessary  to  carry  oat  the  views  herein 
announced.  Ernest  Gary,  Presiding  Judge. 
Columbia,  S.  C,  December  6,  1809."  From 
this  Judgment  the  defendants  J<^n  D.  Ver- 
ner,  William  M.  Gossett  Joaiah  Holden. 
Thomas  N.  Hall,  and  L.  G.  Gaston  have  ap- 
pealed. But  before  referring  to  the  grounds 
of  appeal.  It  might  be  well  to  Insert  the 
agreement  ot  all  the  counsel  as  to  the  scope 
and  efTect  of  Judge  Etnest  Gary's  Judgment: 
"Addenda  to  Agreement.  State  of  South  Car- 
olina, County  of  Oconee.  Court  of  Common 
Pleas.  N.  A.  Hendrix  et  al..  PlalntUTs.  t. 
WuL  Holden  et  al..  Defendants.  It  Is  hereby 
agreed  by  and  between  all  of  the  attorneys 
in  the  above-stated  case  that  the  denee  ren- 
dered by  Judge  Gary  In  said  case  has  only 
passed  upon  the  rights  of  the  plaintiffs  and 
of  the  defendants  who  datm  to  have  bonght 
lands  at  the  aherUTs  sale  under  the  Judgment 
of  John  D.  Vemer  v.  William  Holden.  In- 
dividually and  as  administrator  of  the  estate 
of  Naomi  Holden,  and  has  not  considered 
determined  the  rights  of  any  of  the  other  de- 
fendants In  the  said  case,  and  that  the  rights 
of  all  the  otiier  defendants  are  to  be  deter- 
mined by  such  future  proeeedii^  In  this 
case  as  may  be  necessaiy  in  die  event  that 
the  decree  of  the  drcnlt  Judge  la  confirmed: 
and  the  time  for  any  of  the  said  defendants 
to  appeal  from  this  decree.  If  they  staonld  be 
advised  that  the  decree  of  Judge  Gary  af- 
fects the  rights  and  dtfenses  set  op  by  ^ 
defendants  In  this  case,  exc^  those  who 
have  already  appealed  from  said  decree,  be 
extended  until  the  final  determination  of  this 
case.  March  16,  IBOO.  Carey  ft  UcGollough. 
Plaintiffs*  Attorney,  and  Attorneys  for  De- 
fendant J.  P.  Carey.  atrlbUng  ft  Hemdoa, 
Attorney  for  Defendants  Joslab  H<dden, 
Thos.  N.  Hall,  li.  a.  Gaston,  and  Wol  SL 
Gossett  Jaynea  ft  Shelor,  Attorneys  Aw 
John  D.  Vemer,  Defendant  J.  B.  Barieb  At- 
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aey  for  Wm.  Holden."— whereby  It  Is  man- 
it  that  the  parties  contesting  have  deter- 
led  to  restrict  the  operation  of  Judge 
ry's  judgment  vfttain  those  limits,  to  wit. 

rights  of  the  plaintiffs  and  of  the  de- 
dauts  who  dalm  to  have  bought  lands  at 

sheriff's  sales  under  the  Judgment  of 
ID  D.  Vemer  against  William  Holden  In- 
iduaily  and  as  administrator  of  the  estate 
<aoml  Holden.  We  will  not  reproduce  the 
options  in  terms.  They  are  Intended  to 
ill  the  Judgment  of  Judge  Gary  cm  the 
I  findings  and  conclusions  which  we  have 
•ndy  set  forth  herein.  In  the  abundance 
;autlon.  however,  we  will  direct  that  the 
gnient  of  Judge  Gary,  and  the  exceptlms 
re  to,  be  reproduced  in  the  report  of  this 

he  exceptions  complain  that  the  learned 
□It  Judge  overlooked  the  fact  that  the 
iter.  In  his  report  distinctly  found  that 
Ham  Holden  was  duly  made  the  admln- 
itor  by  the  probate  Judge  of  the  county 
>reln  the  Intestate  resided;  that  he  qual- 
I  as  such  on  the  12th  October,  1801,  and 

so  remained  until  to-day.   The  very  ob- 

of  exceptions  Is  to  point  out  the  exact 
rs  of  law  and  fact  made  in  the  report  of 
.aster  or  a  decree  of  a  circuit  Judge.  All 
i9sues  of  law  and  fact  were  comtnltted  to 

decision  of  J.  W.  Holleman,  Esq..  as 
ter.  When  his  report  was  made.  It  was 
ling  on  all  the  parties,  unless  excepted  to, 

Buch  exceptions  are  required  to  set  out  in 
.t  particulars  there  was  error  committed 
lie  master.  Unless  exceptions  are  taken, 
circuit  Judge  must  make  the  findings  of 

and  the  conclusions  of  law  of  the  mas- 
:he  basis  of  his  Judgment  or  decree.  It  Is 
In  the  power  of  the  circuit  judge  to  dls- 
.rd  the  machinery  provided  by  law  for 
contJuct  of  business  In  our  courts.  When 
les  litigant  conflde  the  trial  of  all  Is- 

of  law  and  fact  to  the  master,  tbey  are 
tied  to  have  the  report  uf  such  master  on 
inch  Issues  confirmed  by  the  Judgment  of 
circuit  court,  unless  excepted  to;  and, 
tie  event  of  exceptions,  the  circuit  Judge 
ml  ted  to  those  exceptions,  and  be  can- 

of  bis  own  motion,  go  outside  of  these 
ptions.  This  Is  not  to  be  viewed  as  a 
ship  to  the  circuit  Judge,  no  more  than 
reaulrements  of  our  constitution  that  the 
erne  court  of  the  state  shall  not  pass  up- 
icts  In  a  law  case.  Inasmuch  as  the  mas- 
nnsKcd  directly  upon  the  validity  of  the 
inlstmtorshlp  of  William  Holden,  and 
that  he  was  such  administrator,  and 
B  \%  ere  no  exceptions  to  such  findings  of 

and  conclusion  of  law  by  the  master.  It 
)t  an  open  qupstlon.  bo  far  as  the  parties 
hi.'?  action  are  concerned,  whether  such 
ns  of  the  master  is  conclusive.  And  it 
St  as  Imperative  upon  the  circuit  judge, 
it,  apart  from  this  point,  which  we  hold 
>  conclusive,  it  is  not  so  certain  that  the 
tu  of  the  probate  Judge  In  the  matter  of 
Lppolntment  of  William  Holden  as  admln- 
tor  Ik  not  conduslve;   Beliance  la  sought 


to  be  placed  upon  the  case  of  Harfley  t. 
OloTer,  66  S.  a  69,  8S  8.  S.  796.  u  autiioritr 
for  the  circuit  Judge  In  declaring  the  admin- 
iatration  of  Holden  Toid.  Bnt  a  refer«ice  to 
that  case  wiU  diow  wherein  the  difference 
exists,  for  In  the  case  dted  It  vaa  when  Mr. 
Aasman,  aa  cleA  of  drcult  court,  bad  ofi- 
plied  for  letten  of  admlidatratlon  upon  a 
derelict  estate,  under  the  statute  of  187S 
(section  2034,  1  Ber.  8L).  In  snch  statute 
It  was  made  ImperatlTe  upon  the  probate 
Judge  to  pnbUsb  a  notiee  ttx  40  days  in 
some  newspapn,  and  after  ancli  notice  to 
grant  such  letters,  but  It  appeared  upon  the 
face  ot  the  record  Itself  that  only  about  30 
days  had  expired;  and  this  court  held  that 
It  was  necessary,  in  order  for  the  probate 
court  to  have  Jurisdiction  in  the  case  of  ad- 
ministration to  be  granted  in  a  derelict  estate, 
that  such  40  days*  previous  notice  be  given. 
In  the  case  at  bar.  under  section  2023  of 
volume  1  of  the  Revised  Statutes  of  this 
state,  It  is  made  the  doty  of  the  probat» 
Judge  to  grant  administration  to  the  hus- 
band of  his  deceased  wife.  If  be  applies  there- 
for, and  In  section  2027  It  is  provided:  "The 
Judge  of  probata  shall  grant  administration 
In  the  following  manner:  After  requiring  the 
person  or  persons  applyli^  therefor  to  file  a 
petition  in  writing,  he  shall  Issue  a  citation 
to  the  kindred  or  creditors  of  the  Intestate  or 
person  deceased  to  show  cause.  If  any  tbey 
have,  why  administration  shall  not  be  grant- 
ed to  the  person  or  persons  ai^lylng  there- 
for, and  he  shall  cause  the  same  to  be  pub- 
lished on  the  court  house  door  of  the  county 
in  which  bis  office  is  for  two  successive 
weeks,  and  also  by  having  it  printed  once  a 
week  for  two  successive  weeks,  after  It  hafr 
been  issued  In  some  public  gazette.  If  any 
be  published,  In  the  county."  It  Is  suggested 
that  in  the  record  produced  by  the  probate- 
court  It  does  not  appear  affirmatively  that 
the  probate  judge  published  notice  of  the- 
appllcatlon  by  Holden  for  letters  of  adminis- 
tration. It  must  occur  to  any  one  that  there 
Is  quite  a  difference  between  a  record  which 
shows  upon  Its  face  that  only  30  days'  notice 
of  application  was  had,  when  40  days'  notice 
was  required,  and  one  In  which  there  Is  no 
paper  produced  showing  that  notice  for  14 
days  had  been  given.  One  shows  a  positive 
or  afiirmatlve  violation  of  the  statute,  and  In 
the  other  there  Is  no  showing  as  to  publica- 
tion at  all.  One  is  positive  and  affirmative, 
and  the  other  Is  negative.  In  the  latter  It 
may  be  shown  that  such  notice  was  given. 
In  tlie  former  the  record  coidd  not  be  con- 
tradicted. In  the  former  It  is  physically  im- 
possible to  make  30  days  become  40  days. 
In  the  case  at  bar.  the  bond  is  there,  the  ap- 
pointment Is  there,  the  letters  of  administra- 
tion are  produced.  Why  may  we  not  assume 
that  this  probate  court  is  a  court  of  record, 
invested  by  the  constitution  of  1S6S  with  Ju- 
risdiction In  all  matters  testamentary  and  of 
administration  (see  section  20,  art  4,  Const. 
18C8),  and  also  a  court  of  which  it  bas  been', 
said:  "The  court  of  probate,  In  its  jurlsdic- 
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general  jurisdiction.  Herm.  Estop,  p.  148,  ( 
140."  Thomas  v.  Poole,  19  S.  C.  33G.  See, 
Also.  Turner  t.  Malone,  24  S.  C.  398,  where  It 
is  declared  that  "the  court  of  probate,  though 
of  limited  Jurlsillction,  is  a  court  of  record, 
with  very  large  powers,  and,  as  to  proceed- 
ings clearly  within  its  Jurisdiction,  Is  not  to 
be  regarded  as  an  inferior  coui-t.  In  respect 
to  the  dignity  of  Its  records."  We  would 
have  no  hesitation  In  agreeing  with  the  cir- 
cuit judge  In  his  view  of  the  Invalidity  of 
the  records  of  the  probate  court  in  showing 
the  appointment  by  that  court  of  William 
Holden  as  administrator  of  Naomi  Holden, 
deceased.  If  there  was  anything  in  the  records 
of  that  court  showing  affirmatively  that  no- 
tice of  14  days  was  not  given  by  publication. 
In  such  an  event  the  case  of  Turner  v.  Ma- 
lone, supra,  when  it  did  ahow  affirmatively 
that  service  had  not  been  made,  or  the  case 
of  Flnley  v.  Robertson,  17  S.  C.  438,  when  It 
was  shown  by  the  record  affirmatively  that 
service  of  summons  was  accepted  for  the  In- 
fant defendants,  or  the  case  of  Hartley  v. 
Glover.  56  S.  C.  6d,  33  S.  E.  796,  where  It  ap- 
peared affirmatively  upon  the  record  that  no- 
tice bad  not  been  published  for  40  days,  but 
only  30  days,  would  apply.  Here  there  is  no 
testimony  that  such  notice  was  not  published, 
^nly  an  absence  of  such  statement  from  the 
record.  If  in  the  case  at  bar  the  i^alntlirs 
haA  pleaded  that  the  SKwlntment  of  their 
father  as  the  administrator  was  procured 
from  the  probate  court  without  any  publica- 
tion of  the  14Hlay8  notice  to  hetrs  or  cred- 
itors, and  the  proofs  had  been  that  the  office 
or  eonrt  of  probate  had  been  seai'ched,  and  no 
sueli  notice  had  there  appeared,  or  that  no 
such  notice  had  been  published  in  the  news- 
paper at  the  time  reqalred  by  the  statute, 
then  the  circuit  Judge  would  have  been  right; 
but  no  such  allegation  aK)eared  in  plalutirFa* 
complaint,  nor  were  there  any  such  proofs  as 
we  have  Just  described  offered.  Turner  v. 
Ualone,  supra,  treats  of  what  is  void  and 
what  Is  voidable  In  judicial  records.  8o  that, 
even  from  this  second  consideration  (which  Is 
not  necessary  to  our  holding  the  circuit  judge 
In  error),  we  think  there  was  error  in  the 
court  below. 

2.  As  to  the  "exclusive  holillng"  of  the 
beirs  at  law  of  Mrs.  Xaomi  Holden,  deceas- 
ed, from  her  death  until  the  purrhasers  at 
the  sale  of  her  lands  under  the  judgment  In 
the  action  of  John  D.  Vemer  t.  William  Holi- 
den.  as  administrator  and  as  aa  Individual, 
rendering  the  claims  of  the  heirs  at  law  valid: 
Consider  these  dates:  Mrs.  Naomi  Holden 
died  June  30.  1891;  WiUlam  Holden  was 
appointed  administrator  of  her  estate  Octo- 
ber 12, 1801.  Mrs.  Holden,  the  Intestate,  thns 
appears  to  have  died  between  the  dates  fixed 
by  law  when  all  her  cro|>s  were  assets  In  the 
handn  of  her  administrator.  Then  her  lands 
could  not  be  In  the  hands  of  her  heirs  at  law 


the  judgment  against  William  Holden  as  ad- 
ministrator of  Mrs.  Naomi  Holden.  deceased, 
and  also  against  the  said  William  Holden  as 
an  Individual;  and,  under  the  law.  execu- 
tions are  liens  on  lands  as  soon  as  Judgment 
Is  entered  up.  If  such  executions  are  then  is- 
sued.   So,  therefore,  these  judgments  were 
liens  upon  all  the  real  estate  of  Mrs.  Naomi 
Holden  on  the  14th  October.  1S92.     As  Mrs. 
Naomi  Holden  died  Intestate,  the  law  tbrew 
title  to  William  Holden,  her  husband,  for  one- 
third  of  said  lands;  and  this  execution  Is- 
sued under  the  Judgment,  and  the  Judgment 
itself  against  him  individually,  were  liens  up- 
on his  third  part  of  said  lauds  on  the  14ili 
October,  18U2.    When  did  William  Holdea 
ever  render  up  his  possession  of  his  wife's 
lauds  which  he  took  by  virtue  of  his  admin- 
istration on  October  12.  1891,  but  which  the 
law  refers  baok  to  the  death  of  his  wife. 
June  30. 1891?  This  court  Is  well  aware  that 
under  certain  circumstances  It  is  permitted 
to  heirs  at  law  to  assert  their  rights  to  ex- 
clusive ownership  of  the  lands  wblch  belong- 
ed to  their  ancestor,  whose  title  was  devolved 
upon  them  by  operation  of  law.    Jones  t. 
Wightman,  2  Hill,  Law.  57D;  Bird  t.  Houze, 
Speer,  Eq.  2S0.    But  It  Is  well  aware  that 
these  decisions  recognized  D'Urphey  t.  Nel- 
son. 1  Brev.  289,  and  Martin  t.  Latta,  4  Mc^ 
Cord,  128.    We  greatly  fear  that  there  l9 
gradually  creeping  into  the  1^1  mind  of  this 
state  an  Idea  that  very  slight  causes  will 
operate  to  defeat  tiie  right  of  creditors  of 
an  intestate  to  have  the  lands  of  such  Intes- 
tate sold  under  a  judgment  against  an  ad- 
ministrator which  is  recovered  soon  after  the 
12  mtHiths  have  o^plred  during  which,  under 
our  statute,  an  administrator  Is  ^tected 
from  suit.   In  the  case  at  bar  Ibe  creditor 
sued  a  little  more  than  a  month  before  tbe  13 
months  bad  expired,  reckoning  from  the  date 
of  administration,  12th  October,  1891.  dm- 
Ing  which  tbe  administrator  was  protected 
from  suit.   On  the  14th  October,  1892,  Just 
2  days  after  12  months  bad  expired.  Judg- 
ment was  entered  up,  and  on  the  17tb  Octo- 
ber, 1801.  an  execution  was  levied  upon  lanjs 
I  of  the  Intestate.  Kow,  it  is  patent  that  most 
I  of  the  cases  which  seem  to  sustain  an  heir 
I  at  law  when  he  occupies  intestate's  lands 
,  (such  as  Bird  v.  Houze,  supra;   Jones  v. 
'Wightman,  suimt;  Vernon  v.  Ehrlch,  2  Hill 
Eq.  257i  Huggins  v.  Oliver,  21  S.  C.  147)  all 
seem  to  point  to  something  akin  to  laches  oa 
tbe  part  of  the  creditor,  whereby  personal  is- 
sets  have  been. done  away  widi  by  adminis- 
trator or  executfor.  There  Is  In  none  of  these 
cases  a  denial  of  the  fact  that  for  nearly  IM 
years  It  has  been  the  law  in  this  state  thil. 
under  a  Judgment  obtained  by  a  creditor 
against  an  administrator,  lands  of  an  Intes- 
tate in  the  hands  of  Intestate's  heirs  may  be 
sold  to  satisfy  such  Judgment.    Hu^ns  v. 
Oliver,  supra,  where  Chief  Justice  Mdvv 


wnere  cue  possession  oc  an  aaminisiracor. 
who  is  also  heir  at  law,  and  seren  Infant 
heirs  at  law,  for  about  three  years  from  the 
<teatli  of  an  Intestate,  one  of  which  years  was 
-when  suit  could  not  be  brought,  was  held  to 
repair  Into  a  right  to  oust  purchasers  of  such 
lauds  at  sheriff's  sales  under  a  creditor's 
Judgment  against  the  administrator  of  an  in- 
testate whose  lands  were  sold.  We  must 
-overrule  this  proposition  of  the  circuit  Judge. 

But,  apart  from  all  these  things,  the  Judg- 
ment of  the  drcnlt  court  caunot  stand,  be- 
cause certainly  the  defendants  here  being  con- 
sidered had  the  right  to  have  allowed  them 
the  one-third  part  of  the  lands  to  which  Wil- 
liam Holden  was  entitled  as  an  heir  at  law 
of  his  deceased  wife.  It  Is  the  Judgment  of 
this  court  that  the  Judgment  of  the  circuit 
oourt  be  reversed,  and  the  action  remanded  to 
the  circuit  court  for  a  new  trial. 

JONES,  J.  I  concur  in  the  conclusion 
reached  in  the  opinion  of  Mr.  Justice  POPE. 
While  it  Is  true.  In  a  case  of  this  kind,  the 
-court  cannot  review  the  findings  of  fact  by 
the  circuit  court,  yet,  if  such  findings  are 
based  upon  or  influenced  by  some  error  of 
law,  the  Ji^gment  based  upon  such  finding 
Is  reversible  for  error  of  law.  The  conclu- 
sion of  the  circuit  court  that  the  heirs  at  law 
-of  Naomi  Holden  were  In  actual  and  exclu- 
sive possession  of  the  land  at  the  time  of  the 
rendition  of  the  Judgment  against  William 
Holden  as  administrator  was  not  based  whol- 
ly upon  the  evidence,  but  was  necessarily  In- 
fluenced by  his  view  (1)  that  William  Holden 
was  not  the  administrator  of  Naomi  Holden; 
and  (2)  that  the  burden  of  proof  rested  on 
the  defendants  to  show  that  the  heirs  at  law 
were  not  In  the  actual  and  exclusive  posses- 
sion of  said  land.  I  concur  in  the  view  of  Mr. 
Justice  POPE  that  It  was  error  of  law  for  the 
circuit  court  to  reverse  the  finding  of  the 
master  that  William  Holden  was  duly  np- 
pointed  as  administrator  of  Naomi  Holden. 
Entertaining  the  view  that  William  Holden 
was  not  the  administrator.  It  was  natural 
for  the  circuit  court  to  conclude  that  the  mas- 
ter was  In  error  In  holding  that  William 
Holden  was  in  possession  as  administrator. 
1n  my  opinion,  also,  the  circuit  court  erred, 
ns  matter  of  law,  in  holding  that  the  burden 
of  proof  was  upon  the  defendants  to  show 
that  the  heirs  at  law  of  Naomi  Holden  were 
not  In  the  actual  and  exclusive  possession  at 
the  rendition  of  the  Judgment.  It  Is  true  that 
when  plaintiffs  showed  a  common  source  of 
title  in  Naomi  Holden,  and  that  they  were 
her  helm  at  law,  tbla  cast  the  burden  upon 
ttie  defendants;  but,  when  It  appeared  that 
defendants  were  in  possession  as  purchasers 
-at  a  sale  under  a  Judgment  against  the  ad- 
ministrator of  Naomi  Holden,  this  was  a  valid 
defHise,  unless  plaintiffs  should  show  tliat  at 
the  rendition  of  such  Judgment  they  were  In 
exdaaivse  «nd  actual  possession  as  heirs  at 


ries  tne  tiue  or  tne  neirs  at  law.  An  excep- 
tion to  this  rule  is  where  the  heirs  at  law 
are  in  the  actual  and  exclusive  possession  at 
the  rendition  of  the  Judgment  and  the  sale. 
But,  to  avail ,  themselves  of  this  exception, 
plaintiffs  must  show  the  facts  upon  which 
the  exception  Is  based,  as  against  purchasers 
In  possession. 

OART,  A.  3.  (dissenting).  The  issue  as  to 
exclusive  possession  was  properly  triable  by 
a  Jury  on  the  law  side  of  the  court.  The 
waiver  of  that  mode  of  trial  does  not  give 
this  court  the  right  to  review  the  findines  of 
fact  by  the  circuit  Judge.  I  therefore  dissent 
from  the  opinion  of  Bfr.  Justice  POPB, 


MEMOBAm)TTM  DEOISIOITS. 


HILL  V.  MUTUAL  RESERVE  FUND  LIFB 
ASS'N.  (Supreme  Oourt  of '  North  Carolina. 
June  9,  1000.)  Appeal  from  superior  court. 
Craven  county;  Hoke,  Judge.  Action  by  E. 
G.  Hill  against  the  Mutual  Reserve  E'uad  Life 
Association.  Judgment  for  plaiotiff.  Defend- 
aut  appeals.  Affirmed.  Shepherd  &  Bnsbee,  J. 
W.  HitiBdale,  and  Seweli  Tyng,  tor  appellant. 
W.  W.  aark,  for  appellee. 

DOUGLAS,  J.  This  case  was  argued  with 
those  of  Strauss  and  Street  against  same  de- 
fendant. 36  S.  E.  352,  1034.  As  it  Involves  the 
Bnme  principles  of  law  and,  with  one  excep- 
tion, facts  practically  identical,  it  is  governed 
by  that  decision.  It  appears  that  the  plaintiff 
was  present  by  proxy  when  the  objectiona&le 
resolution  was  passed,  but  that  fact  does  not 
aScct  our  opinion.  It  Is  quite  common  for 
members  of  an  association  to  send  their  prox- 
ies by  request  to  the  secretary  or  president,  fn 
order  to  permit  a  meeting  to  be  held;  but  we 
cannot  suppose  that  by  any  such  formal  act 
they  intend  to  waive  their  vested  rights,  or  to 
release  the  association  from  its  contractual  obli- 
gations.  Tlie  judgment  is  affirmed. 


McOALL  V.  GARDN'ESl  et  al.  (Supreme 
CJourt  of  North  Carolina.    May  29,  19O0.)  Ap- 

Seal  from  superior  court,  Buncombe  county; 
IcNeill.  Judge.  Quo  warranto  by  the  otate, 
on  relation  of  R.  S.  McCall,  against  one  Eaves 
and  others,  to  try  title  to  aa  office.  From  an 
order  overruling  relator's  motion  for  a  reference 
to  ascertain  emoluments  of  the  office  while 
defendant  waa  in  wrongful  possession  thereof, 
relator  appeals.  AfBrmed.  Frank  Carter,  for 
appellant. 

PUItOHER,  J.  This  appeal  relates  to  the 
defendant  Eaves  only,  and  the  facts  as  to  him 
are  aubstantially  the  same  as  those  in  McGall 
V.  Webb  (at  this  term)  30  S.  E.  174.  This  case 
is  therefore  governed  by  the  opinion  In  that 
rase,  and  the  judgment  of  the  court  below  is  af- 
firmed. 


STATE  ex  rel.  MOTT  v.  GRIFFITH.  (Su- 
preme 0)urt  of  North  Carolina.  June  6,  1900.) 
Appeal  from  superior  court,  Forsyth  county; 
Shaw,  Judce.  Action  by  the  state,  od  relatioa 
of  W.  L.  Mott,  against  B.  A.  Griffith,  to  try 


FURCHES,  J.  From  the  facts  agreed  in  this 
CBRe  it  appears  to  us  that  the  same  quDstiuDS  of 
law  are  presented  for  our  deternuQation  that 
were  presented  in  the  case  of  White  v.  Murray 
(at  this  term)  35  &  El  256.  and  this  caae  ts  con- 
trolled by  the  optnlaa  Id  that  case.  The  Juds- 
ment  of  the  court  below,  tbiit  the  plaintiff  could 
not  recover,  miut  be  affirmed.  Affirmed. 


STATE  cx  k\.  WILSON  t.  NEAL.  (Su- 
preme  Ooort  of  North  Oirollna.  June  5,  1000.) 
Appeal  from  superior  court,  Forsyth  county; 
Shaw,  Ju<lee.  Action  by  the  state,  on  relation 
of  N.  S.  Wilson,  against  Stephen  T,  Neal,  to 
try  the  title  to  the  qflice  of  clerk  of  the  Western 
difitrict  criminal  court  f»p  Forsyth  county. 
From  B  JudKinent  disnilssina  his  complaint,  re- 
lator appeals.  Affirmed.  Holton  &  Alexander 
and  Watson.  Buxton  &  Watson,  for  appellant 
Glenn  &  Manly,  far  appellee. 

FURC3IB8,  J.  From  tbe  flicti  airreed  In 
tbia  case  it  appears  that  the  same  questions  of 
law  are  presented  for  our  consideration  and  de- 
cision that  were  presented  in  the  case  of  White 
T.  Murray  (derided  st  the  present  term  of  this 
eonrt)  35  S.  K.  256.  Tbe  opinion  in  that  cnite 
must  govern  us  in  decidioK  this  case,  and  tbe 
jud^ent  of  the  court  below,  holding  that 
plaintiff  could  not  recoTCr,  is  affirmed. 


STREET  T.  MUTUAL  RESERVE  FUND 
LIFE  ASS'N.  (Supreme  Onnrt  of  North  C^ro- 
lisa.    June  8,  1900.)    Appeal  from  inperior 


pelianL   W,  W.  Clark,  for  appellee. 

DOUGLAS,  J.  Xtiis  case  was  argued  with 
that  of  Strauss  T.  Association,  3G  S.  E.  352. 
and.  as  It  ioTolTes  the  same  principles  and  facts 
almost  IdentlcaLit  is  Kovemed  by  th«  dednoB 
in  thnt  cane.    Th«  jndgmait  la  affirmed. 


McCABB  T.  SOUTHERN  RT.  CO.  (So- 
preme  Oourt  of  South  Carolina.  Auf.  10.  1900.> 
Apneal  fcom  common  pleas  circuit  conrt  of 
Ricnland  county;  O.  W.  Bncbanan,  Jndee 
Action  by  William  McC^be  against  the  Socth 
em  Railway  (Company  for  $25.(KX)  for  the  neit- 
iigent  killing  of  intestate  by  defendant  on  it* 
road  within  the  state.  Defendant's  petition  to 
rpmove  the  cause  to  the  federal  court  was  de- 
nied, plaintiff  had  jud|nnent.  and  defendant 
appeals.  BeTCrsed.  B.  L.  Abney  and  John  P. 
Thomas,  Jr.,  for  appellant.  Andrew  Qrawford 
and  J.  S.  Muller,  for  respondent.  ' 

JONES.  J.  The  appeal  in  this  case  Taises 
the  questions  of  the  right  of  the  defendant  com- 
pany to  remove  the  cause  to  the  circuit  court  of 
the  (United  States  on  the  ground  of  diveree  cit- 
izenship and  Donresldbnce,  and  tb**  jurindiction 
of  the  state  court  to  proceed  further  after  the 
due  filing  of  the  requisite  petition  and  bond 
for  removal.  The  question  la  disposed  of  In  the 
recent  case  of  Wilson  r.  Railway  Co.,  36  S.  E. 
701.  followed  in  the  recent  case  of  Calvert 
Railway  Co.,  Id,  750,  which  require  a  reversal 
of  the  judfnnent  below  in  thia  case.  Hie  judf- 
ment  of  the  circuit  court  ii  rerened. 

POPE.  J^  disMnta. 


Bun  OF  CAass  nr  Yoi.  8fll 

Conditional  Order 

for  ihe  West  iPuilishing  Co*  *a  proposed  S^e^ 
print  of  the  Jiiabama  Reports* 

  1900. 

WEST  PUBLISHING  CO.,  St.  Paul,  Minn. 

Gentlemen:  In  the  event  of  your  issuing  a  r^rint  of  the  Ala- 
bama HeportB  down  to  the  Southern  Beporter,  aa  proposed  in  your 
announcement  of  Feb.  15,  1900  (18  preliminary  volames  and  toU. 
1  to  80,  Ala.  Rep.,  bound  in  ai^rozimately  from  30  to  36  books), 

 agree  to  take  one  set,  at  |2.60  per  original  yolome  (being 

$246  for  the  complete  reprint  of  98  vole.),  payable  as  the  books  of  the 
reprint  are  delivered. 
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ABATEMENT  AND  REVIVAL. 

'ndgment  as  bar  to  another  action,  see  "Jodg- 
ment,"  {  4. 

light  of  action  by  or  ayainst  personal  repre- 
sentative, see  ''Executors  and  Administra- 
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The  question  whether  another  action  is  pend- 
atS  for  the  same  cause  need  not  be  set  up  by 
Icn  or  answer,  but  may  be  raised  by  a  motion 
a  dismiss.— Feret  v.  Powers  (S.  C)  749;  Mad- 
ox  V.  Same,  Id. 

An  action  will  be  dismissed,  and  an  attadi- 
i(>ut  iH»ued  therein  set  aside,  where  another 
ctioD  is  pending  for  the  same  cause,  since  both 
uunot  be  maintained. — Ferit  t.  Powers  (S.  O.) 
40;  Maddox  t.  Same,  Id. 

2.  Death  of  part^  and  totItbI  of  a«- 

tiom. 

The  rinht  of  recovery  of  usurious  interest  glT- 
n  .by  Kev.  St.  S  1391.  does  not  snrTive  to  the 
'gal  representatives  and  heirs  of  the  promisor. 
-AUen  T.  Petty  (S^  C.)  686. 

ABSENCE. 

ospension  of  rnDning  of  statute  of  limitation, 
see  "Limitation  of  Actions,"  1 1. 

ABUTTING  OWNERS. 

k>mpensation  for  taking  of  or  Injury  to  lands 
or  easements  for  public  use,  see  "Eminent 
Bomam,"  i  4. 

ights  in  streets  In  dtles,  see  "MunleiiMU  Cor* 
porations,"  {6. 

ACCEPTANCE. 

t  dedication,  see  "Dedication,"  S  1. 

ACCOMMODATION  PAPER. 

M  "BlUs  and  Notes." 

ACCORD  AND  SATISFACTION. 

»e  "NoTation";  "Payment";  "Release." 

ACCOUNT. 

ie  "Acconnt  Stated." 

cconnting  between  partners,  see  "Partner- 
ship," S  4. 

—  by  executor  or  administrator,  see  "Ezecn- 
toi-s  and  AdministratorR,"  §  8. 

—  by  trustee,  see  "Trusts,"  §  2. 


consideration  through  breach  of  implied  war- 
ranty cannot  be  considered  in  action  on  the 
account— Gem  Chemical  Oo.  t.  Toungblood  (S. 
O.)  4S7. 

ACTION. 

Abatement,  see  "Abatement  and  RcTlTal." 
Actions  between  parties  in  particular  relations, 

see  "Partnersliip,"  g  2;  ^'Master  and  S«t< 

ant,"  i  8. 

Actions  by  or  against  particular  dasses  of  par- 
ties, see  "Husband  and  Wife,"  I  5;  "Munld- 
pal  Corporations,"  |  9;  "Principal  and  Ag«L" 
i  2;  "RecelTers,"  18. 

 Btocltholders,  see  "Corporations,**  |  2. 

 trustees,  see  "Trnsts,"  S  8. 

Bar  by  former  adjudication,  see  "Judgment," 
§  4. 

Criminal  prosecutions,  see  "Criminal  Law." 
Laches,  see  "E^Quity.*'  i  2. 
IJmitation  by  statutes,  see  "Limitation  of  Ac- 
tions." 

Malicious  actions,  see  "Malicious  Prosecution." 
Particular  forms  of  action,  see  "Ejectment": 
"RepleTin";  "Trespass,"  |  1;  "Trover  and 
Conversion." 
Particular  proceedings  in  actions,  see  "Contlnn- 
ance";  "Costs":  ''Damages";  "Dismissal  and 
Nonsuit":  "BTldence";  "Execution":  "Judg- 
ment"; ''Jadicial  Sales'':  "Jury":  "Umitatioa 
of  Actions";  "Parties";  "Pleading^';  "Process"; 


"Reference' 
"Venue." 


ACCOUNT  STATED. 


Where  account  stated  contains  no  words  of 
)ubtful  meaning,  the  court  should  construe 
.y<Jem  GhemieaJ  Oo.  t.  Toungblood  (B.  C.) 

All  matters  of  coutract  growing  out  of  sale 
'ing  merged  in  the  account  stated,  and  deceit 
>t  being  shown,  the  qnestiou  of  failure  of 
36  S.E.-66  (1026) 


"Removal  of  Causes";  "Trial"; 

remedies  In  or  incident  to  actions,  see  "At- 
tachment";   "Garnishment";  "Injunction"; 
"Receivers." 
Pendency  of  actions,  see  "Lis  Pendens." 
Review  of  proceeding,  see  "Appeal  and  Br- 
ror";  "Exceptions,  Bill  of";  "Justices  of  the 
Peace."  {  3;  "Xow  Trial." 
Suits  In  equity,  see  "Equity." 
— —  In  justices'  courts,  see  "Justices  of  Hit 

Peace,^*  8  2. 
Survival,  see  "Abatement  and  Bevival,"  |  3. 

Particular  oauses  or  ffrounda  qf  action. 

See  "Account  Stated";  "Bills  and  Notes,"  f  g; 
"Death,"  §  1;  "Insurance,"  §  10;  "Libel  and 
Slander,"  §  2;  "Malicious  Prosecution,"  |  3- 
"Negligence,"  S  8;  "Penalties,"  S  1;  '"Taxa- 
tion," S  4;  "Trei^ua." 
Breach  of  contract,  see  "Contracts,"  (  4, 

  of  covenant,  see  "Covenants,"  I  1. 

Personal  injuries,  see  "Master  and  Servant" 

8  8;  "Railroads,"     5-8.  '^^mu^ 
Price  of  goods,  see  "Sales,"  {  5. 
— —  of  land,  see  "Vendor  and  Purchaser,"  i  4. 
Recovery  of  goods  delivered  by  seller,  see 
"Sales,"  g  5. 

  of  land  sold  by  vendor,  see  "Vendor  and 

Purchaser,"  S  4. 
Services,  see  "Work  and  Labor." 
Taking  of  or  injury  to  property  In  exercise  of 
power  of  eminent  domain,  see  "Eminent  Do- 
main," S  4. 
Wron^ul  execution,  see  "Execution,"  |  7. 


ParHcuIar/orms  Qfap&Hal  reU<^. 
See  "Creditors' Suit";  "Divorce";  "Injonctlon"- 
"Speclfie  Performance."  ' 

Establishment  and  enforcement  of  charity,  see 
"Charities,"  $  1. 

—  of  right  of  exemption,  see  "Exemptions," 

9  2. 
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itors;"  I  2. 
Trial  of  tax  title,  see  "Taxation,"  {  7. 

I  1.    Natnre  and  form. 

A  ijetition  in  form  of  equitable  petition  la 
niaintainnble  as  an  action  at  law  which  sets 
forth  a  legal  cause  of  action. — South  Carolina 
&  6.  B.  Co.  T.  Aagusta  Southern  R.  Co.  (Ga.) 

i  8.    Joinder,    spUttinfC,  consolidation, 
and  aeveranoe. 

Equitable  petition,  declaring  on  dormant 
judgment,  and  seeking  to  sahject  certain  prop- 
erty thereto,  Md  not  demnrrable.— Kmger  t. 
Walker  (Ga.)  794. 

Complaint  Joining  four  causes  of  action  kdtt 
Dot  demarrable  for  improper  joinder.— Long  t. 
Hunter  (S.  C.)  679. 

ADJOINING  UNDOWNERS. 

See  "Boundartes." 

Owner  of  land  has  right,  on  giving  notice, 
to  make  all  needful  exoBTatlona  np  to  the  di- 
Tfdfng  line.— Bass  t.  West  ((3a.)  Hi. 

ADJUDICATION. 

Operation  and  effect  of  former  adjudication, 
see  "Judgment,"  8|  4,  5. 

ADMEASUREMENT. 

Of  dower,  sec  "Dower,"  §  3. 

ADMINISTRATION. 

Of  charity,  see  "Charities,"  f  1. 

Of  estate  of  decedent,  see  "Execotors  and  Ad- 

ministra  torsi" 
— -  of  InGolvent,  see  "InsolTency,'*!  1. 

  of  ward,  see  "Ouardisn  and  Ward,"  I  1. 

Of  property  by  receiver,  see  "Receivers,"  |  2. 

ADMISSIONS. 


Aa  evidence,  lee  "Evidence," 
In  pleading,  see  "Pleading," 


18. 


ADVERSE  POSSESSION. 

See  "Limitation  of  Actions." 

i  1.    Operation  and  efreat. 

Adverse  possession  of  only  e  part  of  a  dis- 
puted tract  will  not  give  title  to  the  whole  as 
BRainst  a  senior  claimant  in  actual  possession 
of  the  balance.— Fry  v.  Stowers  (Va.)  482. 

Where  there  Is  an  interlock  between  two 
tracts,  actual  poMeasion  under  the  older  title 
nu^'wlierc  within  its  bounds  gives  actual  pos- 
flCii^ion  of  the  whole  tract,  mcluding  the  in- 
terlock, unless  adverse  party  is  in  actual  pos- 
session thereof.— Wilson  v.  Braden  (W.  Va.) 
367. 


trial,  and  re- 


pleading, «Tldan«e, 
t1«w.  ' 

Though  plaintiff  made  a  prima  facie  case  in 

ejectment  by  showing  constructive  possession 
under  color  of  title,  yet  whether  or  not  he  bad 
shown  a  good  prescriptive  title,  or  whether  this 
constructive  possession  was  overcome  by  the 
evidence,  should  have  been  submitted  to  the 
jury.— Cochran  v.  Warllck  (Ga.)  762. 


Vwincation  of  pleading,  see  "Pleadmft*'  f  OL 

AGENCY. 

See  "Principal  and  Agent." 

AGREEMENT. 

See  "Contracts." 

AGRICULTURE. 

Seller  of  fertilisers,  who  himaelf  take*  tiie 
samples,  hdd  estopped  to  claim  that  tbey  were 
not  taken  as  provided  by  law.— Morgan  t.  0>- 
weu  Fertili«er  Co.  (Ga.)  219. 

Seller  of  fertilizers  hdd  estopped  to  tdaim 
that  the  samples  of  the  goods  sold  were  not 
taken  at  the  time  of  the  sale  or  deliveir  as 
required  by  law. — ^Morgan  r.  Coweta  Fertuiaer 
Co.  (Ga.)  219. 

Wbether  a  notice,  required  by  Pol.  Code,  { 
1574,  that  from  the  crop  the  purchaser  believes 
that  the  fertiliser  was  worthless,  was  nven  in 
due -time,  held  a  queation  for  the  jniy.-4£oi^ian 
T.  CoweU  FertilW  Od.  (Ga.)  2W. 

ALIMONY. 

See  "Divorce^**  {  2. 

ALLOWANCE. 

To  surviving  wife,  hnaband,  or  chOdicn  of 
decedent,  see  "Hxecutors  and  Adndniatm- 

tors,"  S  3- 

ALTERATION  OF  INSTRUMENTS. 

Where  a  mortgage  was  interlined,  after  its 
execution,  at  the  request  of  the  mortgagor,  by 
inserting  the  rate  of  interest.  In  the  absence 
of  fraud  such  Interlineation  did  not  render 
it  void.— Ganter  v.  Addy  (S.  C.)  553. 

The  fact  that  a  mortgage  was  Interlined,  aft- 
er its  execution,  at  the  request  of  the  mortga- 
gor.  by  Inserting  after  the  description  the  num- 
ber of  acres,  did  not  render  it  v<rfd.— Onnter  t. 
Addy  (S.  a)  653. 

AMENDMENT. 

Of  pleadings,  see  "Pleading.** 
Of  statute,  aee  "Statutes,"  |  S. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  "Appeal  and  Br- 

ror,"  I  2. 

ANIMALS. 

See  "Game." 

Carriage  of  live  stock,  see  "Carriers,"  |  2. 
Injuries  from  operation  of  railroada,  ho  "Bail- 
roads,"  S  7. 

ANSWER. 

In^  Reading,  see  "E^quity,"  S  4;  "I^eadinfr** 

APPEAL  AND  ERROR. 

See  "Certiorari";  "Exceptions,  Bill  of*;  "New 
Trial." 

Accounting  by  executor  or  administrator,  mo 
"Executors  and  Administrators,"  f  8. 


Law."  Sfi  17,  IS;  "Homicide,"  t  C;  "Lar- 
ceny," S  1. 

 of  proceedings  of  justices  of  the  peace, 

see  "Justices  of  the  Peace." 

i  1>    Natvx*  and  srowids  of  appallmte 
iurisdletioB. 

The  supreme  court  will  not  pass  on  proposi- 
tions of  law  not  presented  by  exceptions  or 
defects  apparent  ou  the  face  of  the  record. — Rob- 
inaoa  v.  Lamh  (N.  C.)  29. 

S  2.   Deeliions  veviewmble. 

The  supreme  conrt  has  nff  jurisdiction  of  a 
writ  of  error  complaining  of  the  orerruling  of 
a  demurrer  to  a  sheriff's  answer  to  a  money 
rule,  where  there  had  been  no  final  judgment 
on  the  rale.— United  Glass  Co.  t.  McConnett 
(Ga.)  5& 

While  defendant  may  bring  up  for  review 
decision  OTermJing  demnrrer  to  piftintifTs  peti- 
tion, he  cannot  also  except  to  a  dedsion  strik- 
ing his  answer  or  a  portion  thereof.— Tomer 
Camp  (Ga.)  76. 

Strikhig  ground  of  motion  for  new  trial  held 
not  reriewable.— Wood  v.  Collins  (Qa.)  423. 

Where,  on  petition  to  marshal  assets  of  de- 
cedent's estate,  the  court  adjudicated  against 
a  particular  claim  held  by  a  corporation,  but  no 
final  judgment  was  entered,  the  order  was  not 
proper  sabject-matter  of  direct  bill  of  excep- 
tions, but  of  exceptions  pendente  lite.— Atlanta 
Nat.  BnUdtng  &  Loan  Ass'n  t.  Jones  (Oa.)  968. 

Where  a  case  is  anbrnitted  to  the  court,  a 
writ  of  error  will  lie,  though  no  right  to  ex- 
cept was  expressly  reserved.— Gleason  v.  Trayn- 
ham  (Ga.)  969. 

An  appeal  does  not  lie  from  an  ordor  de- 
nying a  motion  to  dismiss  the  return  of  a  jus- 
tice of  thepeace  to  a  writ  of  recordarl. — Mer- 
reU  T.  McHone  (N.  C.)  35. 

In  an  action  wherein  defendant  pleads  a 
plea  in  bar,  an  order  referring  the  cause,  made 
contrary  to  defendant's  objection,  prior  to  the 
disposition  of  the  plea  in  bar,  Is  appealable.— 
Austin  V.  Stewart  (N.  0.)  37. 

Defendant  having  excepted  to  an  order  re- 
femng  a  cause  before  disposing  of  a  plea  in 
bar,  an  appeal  from  an  order  referring  the 
cause  after  dismissal  by  referee  will  not  be 
dismissed.— Austin  v.  Stewart  (N.  O.)  37. 

An  appeal  may  be  taken  from  an  order  aN 
lowing  to  a  receiver  of  an  insolvent  bank,  be- 
fore final  settlement,  commissions  and  char- 

fes  objected  to  by  the  creditors.— Battery  Park 
tank  T.  Western  Carolina  Bank  (N.  C.)  39. 

An  appeal  from  a  refusal  of  the  trial  court 
to  grant  a  motion,  and  from  an  order  allowing 
defendant  to  verify  an  answer,  Aeld  premature. 
—Best  V.  Dunn  (N.  C.)  126. 

Under  Clark's  Code,  §  548,  an  appeal  from 
an  order  dismissing  an  attachment  against  the 
assets  of  an  insolvent,  and  directing  the  as- 
certainment of  plaiutifiTs  claim,  In  which  oth- 
er creditors  might  file  pleadings,  cannot  be 
cntei'tained :  such  order  not  being  a  final  judg- 
ment.—Brown  V.  Nimocfas  (S.  C.)  278. 

Order  sustaining  demurrer  to  declaration,  with- 
out judgment  of  dismissal,  is  not  final,  and  writ 
of  error  will  not  lie  therefrom.— Gillespie  r.  Cole- 
man CVa.)  377. 

A  decree  confirming  and  settling  the  accounts 
of  the  riipresentatives  of  a  deceased  trustee, 
without  directing  judfonent  or  making  any  diqto- 
sition  of  the  fimd.  kdtt  not  a  final  decree,  and 
hence  no  appeal  was  necessary,  until  a  final  de- 
cree was  rendered,  to  review  errors  therein. — 
Southern  Tty,  Co.  v.  Glenn's  Adm'r  (Va.)  395. 


in  couErorersy,  ana  aeienninea  lae  lanBoicLiDii 
of  appellate  court.— Cash  t.  Humphreys  (Va.) 
017. 

§  3.    XUcht  of  review. 

Mere  statement  by  a  party  or  his  attorney  ttiat 
there  will  be  no  appeal,  made  without  erasid- 
eration,  does  not  preclude  an  appeal. — Southern 
By.  Co.  V.  Glenn's  Adm'r  (Va.)  395. 

I  4.    Presentatloii   aad   reserratioB  In 
lower  oovrt  of  crowids  of  revtew. 

A  complaint  that  the  court  erred  in  giving 
the  particular  Instruction  raises  only  the  ques- 
tion of  the  soundness  in  the  abstract  of  the 
proposition  announced.  —  Central  of  Georgia 
Ry.  Co.  V.  Bond  (Ga.)  299. 

Affidavits  on  motion  for  new  trial  as  to  new- 
ly-discovered evidence  will  not  be  considered, 
where  there  Is  no  ground  in  the  motion  for  new 
trial  on  account  of  newly-discovered  evidence. 
-Fletcher  v.  Collins  (Ga.)  G4G. 

Grounds  of  motion  for  new  trial  which  are 
not  filed  cannot  be  considered  on  appeaL— 
Fletcher  v.  Collina  (Oa.)  646. 

Defect  in  evidence  showing  plaintiff  a  re- 
ceiver cannot  be  cured  on  appeal  after  argu- 
ment.—Person  V.  Leary  (N.  C.)  35, 

Defendant,  by  failing  to  object  that  court 
had  no  jurisdiction  to  try  a  cose  at  an  adjourn- 
ed day  of  special  term,  where  regolar  term  in- 
tervened, held  to  have  waived  objection. — Short 

V.  Gill  (N.  a)  336. 

Where  testimony  Is  objected  to  and  excluded, 
and  on  a  subsequent  hearing  admitted  without 
objection,  the  supreme  court,  on  appeal,  proi^ 
erfy  regarded  it  as  not  objected  to.— Ross  t. 
Jones  (S.  G)  1;  Ormand  v.  Same,  Id.;  Miller  t. 
Same,  Id. 

Where  the  only  objections  to  testimony  in  the 
record  are  the  words,  "Objected  to,"  the  su- 
preme court  would  be  justified,  on  appeal,  in 
regarding  the  testimony  as  not  objected  to.— 
Ross  V.  Jones  (S.  C)  1;  Ormand  t.  Same,  Id.; 
Miller  v.  Same.  Id. 

Where  no  notice  has  been  given  by  a  party 
that  the  supreme  court  would  be  asked  to 
sustain  the  Judgment  on  a  ground  other  than 
that  on  which  the  drcolt  judge  rested  his  judg- 
ment, such  ground  cannot  be  considered. — 
Southern  Ry.  Co.      Sarratt  (S.  Q)  S04. 

An  instraction  misstating  the  Issues  made  by 
the  pleadings,  to  which  the  court's  attention 
was  not  called  at  the  trial,  cannot  be  considered 
on  appeal.- Bow«i  v.  Southern  Ry.  0>.  (S.  C.) 
590. 

A  finding  of  fact  cannot  be  reversed,  in 
the  absence  of  a  specific  exception  assigning 
error  therein. — British  &  American  Mortg.  0>. 
V.  Bates  (S.  C.)  917;  Same  t.  Peacock,  Id.; 
Same  v.  All,  Id.;  Same  t.  Knepton.  Id. 

Under  Code,  SS  3451,  3452,  where  defendants 
against  whom  a  decree  had  been  entered  by  de- 
fault made  no  motion  in  the  trial  court  to  va- 
cate it,  errors  in  such  decree  will  not  be  con- 
sidered on  appeal. — Smith's  Elx'r  v.  Powell  (Va.) 
522. 

I  5.  Parties. 

A  levying  officer  ruled  for  money,  and  having 
no  interest  in  the  result,  is  not  necessary  party 
to  bill  of  exceptions  sued  out  by  one  of  the 
contestants  for  the  fund.— De  Vaughn  r.  By- 
rom  (Ga.)  267. 

All  formal  parties  in  a  trial  court  are  proper 
parties  to  a  writ  of  error,  though  not  always 
necessary.— Western  Union  Tel.  Oo.  v.  Griffith 
(Ga.)  859. 

A  bill  of  exceptions  may  be  amended  to  in- 
clude the  names  of  necessary  parties  as  plain- 


Only  such  llt'ganta  as  were  co-parties  be- 
low can  properly  appear  as  parties  plaintiff  in 
Mfor.— Western  Umni  ZVl.  Oo.  t.  Oriffith  (Ga.) 
8S9. 

P«^on  interested  as  a  party  In  a  trial  court 
may  made  plaintiff  tn  error  in  the  appellate 
court  in  connection  with  pervon  soioK  out  a  bill 
of  exceptions.  —  Macon  Kav.  Co.  t.  Schofield 
(Ga.)  96D. 

i  6.    Beqwlaltea    mnd  proflMdiBB" 
tnaafer  of  «snae. 

Where  bill  of  exceptions  Is  not  sued  oat  in 
doe  time,  the  writ  of  error  Ditist  be  diBmlssed.-- 
Chipman  v.  Cornweil  (Oa.)  023. 

On  appeal  from  the  court  of  ordinary,  the 
bond  under  Ot.  Code.  §  4486,  is  properly  made 
puable  to  the  appellee,  and  not  to  the  ordinary. 
•-Sims  T.  Walker  (Oa.)  000. 

Judgment  entered  after  adjournment  of  court 
Is  "rendered  at  chambers,"  within  Code,  I  345, 
providing  tbat  notice  of  appeal  from  judgment 
rendered  at  chambers  must  be  served  within 
10  davs  after  written  notice  of  such  judgment. 
(By  divided  court.)— Appleby  t.  South  Car<dina 
&  G.  B.  Co.  (8.  G.)  109. 

I  7.  Bff  Mt  of  tvaaafer  of  eavtM  or  pro- 
eeedliV*  thorefor. 

TTnder  Code.  5  558.  the  trial  court,  after  final 
judgment,  which  is  appealed  from,  determining 
the  right  to  an  office,  may  properly  order  a  res- 
titution of  the  books  and  papers  of  tbe  office, 
of  which  relators  hare  taken  possession  with- 
out leKal  process  and  without  defendant's  con- 
•eDt.-^erting  t.  Pufh  (N.  C.)  287. 

S  8.    Kcoord  mnd  proeeedlncs  not  la  reo- 
ord. 

Transcript  of  record  mnst  be  written  or  print- 
ed on  white  paper,  and.  If  written,  with  pen 
or  typewriter  on  one  side  of  the  paper  only. — 
In  re  Contempt  by  Foar  Clerks  (Oa.)  287. 

Hie  various  parts  of  the  transcript  must  be 
arranged  in  order  of  time. — In  re  Contempt  by 
Four  Oerks  (Ga.)  237. 

As  against  a  clerk  of  court,  an  illegible  tran- 
script will  be  treated  as  no  transcript.— In  re 
Contempt  by  Four  aerks  (Ga.)  237. 

If  clerk  of  lower  court  delays  transmission 
of  original  bill  of  exceptions  or  the  transcript 
beyond  10  days  from  the  time  of  the  filing  of 
the  bill  of  exceptions  on  ordioary  writ  of  er- 
ror, it  is  his  duty  to  certify  on  the  transcript 
the  cause  of  delay.— In  re  Contempt  by  Four 
Oerks  (Ga.)  237. 

It  is  the  duty  of  clerk  of  trial  court  to  trans- 
mit transcript,  thoiiRh  plaintiff  in  error  baa 
neither  filed  a  pauper  affidavit  nor  paid  the 
costs.- In  re  Contempt  by  Four  Clerks  (Ga.) 
£i7. 

When,  in  making  suggestion  of  a  diminution 
of  record,  it  is  Alleged  tbat  brief  of  evidence 
has  been  chnugod,  and  it  is  not  allof^ed  that 
copy  of  brief  iu  the  transcript  is  not  a  true 
copy,  the  siifTgcstion  will  not  be  entertained. — 
Clark  V.  State  (Ga.)  297. 

A  ground  of  motion  for  new  trial  alleging 
error  in  an  inntriiction  mnst  set  forth  the  lan- 
guage complained  of.— Central  of  Georgia  By. 
Co.  V.  Bond  (Ga.)  299. 

W^hether  permitting  an  answer  to  a  particu- 
lar question  was  prejudicial  cannot  he  deter- 
mined where  it  is  not  shown  what  the  answer 
wns.— Central  of  Georgia  By.  Co.  t.  Bond  (Ga.) 
209. 

AsaiKnments  of  error  complainiDg  of  rulings 
■va.  new  trial  cannot  be  considerea  when  the 


ror  in  admitting  and  rejectmg  evidence  cannot 
be  reviewed,  where  the  motion  does  not  state 
the  evidence  to  whi^  such  objections  relate. 
—Commercial  Feb.  Co.  t.  CampbeU  Pri&ting- 
Press  &  Hfff.  Oo.  (Ga.)  756. 

Grounds  of  motion  for  new  trial  not  approred 
by  the  trial  court  caunot  be  considered. — Atlan- 
ta Mach.  Works  v.  Pope  (Ga.)  950. 

Where  bill  of  exceptions  recites  order  passed 
on  specified  day,  and  record  shows  it  was  paw- 
ed on  a  different  day,  the  record  will  control. — 
Sweatman  v.  Wall  (Ga.)  954. 

Wb«re  assignment  of  error  is  In  the  granting 
of  a  nonmiit,  and  no  effort  has  been  made  to 
brief  tbe  evidmce,  the  judgment  will  be  affirm- 
ed.—Mcl^d  T.  Florida  Cmt.  &  P.  B.  Go.  «^.> 
0G5. 

The  appellate  court  wUl  not  consider  facts 
which  appear  only  In  the  ezceptioiiB  or  in  the 
argument  of  conuBel,  and  whldi  do  not  appear 
in  the  record.— Bnrkhlm  v.  Pinkhnseohn  (S.  C) 


S  9.    Aaiinnaient  of  enors. 

Assignment  that  the  verdict  ta  contrary  to 
law  will  not  authorise  tbe  court  to  pass  oo 
the  question  whether  petition  is  good  as 
against  a  general  demurrer.— Roberts  t.  Keel«- 
(Ga.)  617. 

A  general  complaint  In  a  motion  for  a  new 
trial  that  the  verdict  Is  contrary  to  law  Mil 
not  a  Bufflcient  assignmrat  of  error. — Roberts 
V.  Keeler  (Ga.)  617. 

Assignment  of  error  kdd  not  snffidentlr  spe- 
dfic— Loos     Harrison  (Oa.)  025. 

Assignments  of  error  on  appeal  from  a  Jnd^ 
ment  denying  a  new  trial  hdd  to  present  no 
cause  for  reversmg  the  Judcment— Wl^t  v. 
Schmidt  (Ga.)  937. 

Under  C3v.  Code,  {  5.^34.  the  cotnt  cannot  de- 
cide any  question  unless  raised  by  special  as- 
signment of  error  In  UIl  of  exoopdons.— OoDins 
V.  Carr  (Ga.)  059. 

Bill  of  exceptions  eonridered,  and  iM  not  to 
contain  a  special  assignment  of  error. — Collins 

V.  Carr  (Ga.)  959. 

Assignment  of  error  in  an  action  tried  by 
the  court  hHd  sufficiently  specific— Gleason  v. 
Traynham  (Ga.)  909. 

S 10.  DismlaMl,  wltkdMW*!,   av  aWn- 
douwmt. 

Where  It  was  plain  that  a  writ  of  emr  was 

premature,  the  supreme  court  will  refuse  an 
application  to  allow  the  bill  of  exceptions  to 
be  withdrawn  and  tiled  in  the  court  below  as 
exceptions  pendente  lite.— United  Glaas  Co.  v. 
McConnell  (Ga.)  68. 

Writ  of  error  will  be  dismissed  for  insofBdent 
service  of  bill  of  exceptions,  though  no  notice  of 
motion  to  dismiss  was  given  plaintiff  in  error. 
—Whitley  Grocery  Co.  v.  Walker  (Ga.)  421!. 

Where  bill  of  exceptions  is  prematurely  sued 
out,  writ  of  error  will  be  dismissed. — Atlania 
Nat  Building  &  Loan  Ass'n  v.  Jones  (Ga.)  908. 

911.  HearinB  and  reliearinE. 

Remark  of  supreme  court  thatlt  mnst  not  be 
understood  as  expressing  any  dlsaatisfartion 
with  rulings  of  tbe  lower  court  on  the  compe- 
tency of  certain  evidence  hdd  a  decision  that 
such  evidence  was  competent. — Ross  v.  Jones 
(S.  G.)  1;  Ormand  r.  Same.  Id.;  UiUer  r. 
Same.  Id. 

S  12.  Berlew^-Beope  aad  SKtemt  Im 

Aral. 

When  the  qnesticm  4a  cross  bill  of  exceptions 
controls  the  case  as  a  whole,  that  question 


Jnckson  t.  Wartben  (6a.)  2S4;  Warthen  t. 
Jackson.  Id. 

Where  the  effect  of  a  judgment  on  appeal  is 
to  leave  the  case  to  be  again  tried  in  the  court 
below,  questions  raised  in  cross  bill  of  excep- 
tions as  to  matters  probably  atistus  at  the  next 
trial  will  be  determined.— Holmes  t.  Langston 
(Ua.)  251;  Langston  t.  Holmes,  Id. 

The  supreme  court  lias  no  jorlsdietion  to  in-, 
quire  whether  an  alteration  had  heen  made  in 
oriKlnal  papers  before  the  record  for  the  su-  | 

Si-eme  court  was  made  up.— Qark  t.  State  (Ga.)  : 
-!)T.  I 

Where  demurrer  to  petition  is  based  on  sev- 
eral grounds,  and 'some  are  sustained,  judg- ' 
meut  of  dismissal  will  be  atUrmed,  whether 
those  grounds  were  sulflcicnt  or  not,  if  other  ' 
£i-ounds  were  good. — Crittenden  v.  Southern 
Home  Bnildinft  &  Loan  Ass'n  (Oa.)  643.  ^ 

Where  issnes  submitted  arise  on  the  plead- 
fne,  and  every  phase  of  the  parties*  rontentlons 
rnn  be  so  pivsented  thereunder,  they  cannot  | 
bt!  reviewed. — Bradley  v.  Ohio  Birer  &  C.  Ry.  ' 
Co.  (N.  C.)  181. 

Where,  several  years  8ubse<nient  to  a  decree 
favor  of  plaintiff,  a  commission  was  sp- 1 
pointed  by  the  trial  court  to  determine  whether  ! 
a  note  given  in  satisfaction  of  such  decree  had  ; 
been  accepted,  on  appeal  from  a  decision  on  i 
thut  question  errors  in  the  original  decree  will  ' 
not  be  considered. —  Smith's  Ex'r  v.  Powell  i 
(Vii.)  522.  ! 

{  13.  _  Parties  entitled  to  allece  error. , 

That  court  treated  a  deed  as  ambiguous,  | 
-n'hen  it  was  not  so,  htld  not  prejudicial  to  one  i 
whose  contention  as  to  its  real  meaning  was  j 
not  well  founded. — St.  John  v.  Lerden  (Qa.)  i 

610.  '  1 

Krror  cannot  be  predicated  upon  exclusion  of 
evidence,  when  court  announces  that  it  may 
be  offered  "later  on."  and  offer  ia  not  renewed. 
—State  T.  Weaver  (S.  O.)  409. 

An  exception  to  instructions  will  not  be  con- 
sidered on  appeal,  where  the  objecting  party 
ha.s  no  interest  in  the  property  in  controversy. 
— Kx  parte  Neal  Loan  &  Banking  Co.  (S.  C.) 
5S-1;  Lanahan  v.  Bailey  Liquor  Co.,  Id. 

I  14.    Dlsoretlon  of  lower  eovrt. 

First  grant  of  new  trial  will  not  be  re- 
viewed, under  Cir.  Code,  fi  5685.— McNamara 
Cox  (Ga.)  60. 

Where  the  evidence  on  the  sole  Inoe  Bubmit- 
ted  is  conflicting,  the  conrt's  discretion  In  re- 
fusing a  new  trial  will  not  be  reviewed  on  appeal. 
— Craroling  v.  Pool  (Ga.)  430. 

Discretion  of  court  in  refusing  injunction, 
where  the  evidence  is  conflicting  and  there  is 
no  principle  of  law  involved,  will  not  be  dis- 
turbed.—CotHff  V.  Bark  (Ga.)  459. 

First  grant  of  new  trial  under  Civ.  Code.  S 
0S85b  wUl  not  be  reTiewed.— KilUan  t.  Banks 
(^il)  686. 

First  grant  of  new  trial,  where  evidence  was 
conflicting,  will  not  be  disturbed.— Zipperer  v. 
Zipperer  (Ga.)  921. 

The  appellate  court  will  in  no  case  overrule 
as  erroneous  a  refusal  to  direct  a  verdict- 
Western  &  A.  R.  Co.  V.  Callaway  (Ga.)  967. 

Under  Code,  S  379  (4),  a  receiver's  allow- 
ance of  commissions  does  not  rest  exclusively 
In  the  discretion  of  the  court  below,  but  its 
exercise  may  be  reviewed  when  the  allowance 
is  made  on  a  wrong  principle,  or  appears  clear- 
ly inadequate  or  excessive.- Battery  Park  Bank 
T.  Weatern  Carolina  Bank  (N.  C.)  30. 


I  IS.  ^—  QnestlABa  off  foot,  vevdletai  rad 

Where  two  successive  juries  have  found  in 
favor  of  divorce,  and  there  was  some  evidence 
to  Bustain  the  decree,  the  court,  on  appeal,  will 
not  interfere  with  refusal  of  a  new  trial. — 
Gordon  t.  Gordon  (Ga.)  296. 

Where  It  does  not  appear  that  general  de- 
murrer to  petition  was  sustained,  but  case  went 
to  trial  on  the  merits,  hdd,  petition  was  suffi- 
cient to  sustain  verdict  for  plaintiff. — 8t.  John 
V.  Leyden  (Ga.)  610. 

Where  there  are  certain  issues  of  fact  which 
must  be  resolved  affirmatively  to  sustain  finding 
for  defendant,  and  there  is  no  evidence  as  to 
them,  finding  for  defendant  is  contrary  to  law. 
—Davis  V.  Mims  (Ga.)  689. 

Evidence  held  to  show  defendant  represented 
by  attorneys,  so  that  the  agreement  that  a 
judgment  might  be  rendered  In  a  county  other 
than  that  of  trial  was  binding  on  him. — Ladd 
V.  Teague  (N.  C.)  45. 

A  verdict  on  conflicting  evidence  will'  not  be 
disturbed  on  appeal. — McMillan  v.  Wilmington 
&  W.  R.  Co.  (N.  0.)  129. 

Findings  of  fact  by  the  trial  court  cannot  be 
reviewed  on  appeal. — Davlaon  v.  West  Oxford 
Land  Co.  (N.  C.)  162. 

Findings  of  fact  by  referee,  sustained  the 
trial  court,  held  conclu^ve  on  appeal. — Dunn  v. 
Beaman  (N.  C.)  174. 

Right  of  review  of  findings  on  facts  defined. 
— Lenoir  v.  Linville  Imp.  Co.  (N.  C.)  185. 

A  tinding  that  defendant,  in  the  exerdse  of 
ordinary  care,  might  have  seen  plaintiff  in. time 
to  have  avoided  injuring  him,  cannot  be  review- 
ed on  appeal.— Wheeler  v.  Gibbon  (N.  01)  277. 

A  referee's  findings  as  to  the  laws  of  New 

York,  confirmed  by  circuit  judge,  httd  findings 
of  fact,  and  not  subject  to  review  on  appeal; 
and  hence  a  contract  thereby  determined  to  be 
binding  is  enforceable.  —  Ebaugb  v.  Eastern 
Building  &  Loan  Ass'u  (S.  C.)  685. 

An  exception  that  the  circuit  judge  erred  in 
sustaining  the  finding  of  the  referee  that  an  al- 
leged payment  should  not  be  allowed  is  not 
available,  unless  established  by  a  preponder- 
ance of  the  evidence.— Allen  t.  Petty  (S.  O.) 
586. 

A  verdict  settling  a  boundary  dispute,  ren- 
dered on  conflicting  evidence,  will  not  be  dis- 
turbed on  appeal.— Fry  v.  Stowers  (Va.)  4S2. 

A  decree  based  on  a  commissioner's  report, 
doing  substantial  justice,  affirmed  where  the 
record  on  appeal  was  unsatisfactory. — ^Brown- 
ing's Ex'r  V.  Browning  (Va.)  523. 

A  commissioner's  finding,  based  on  conflict- 
ing evidence,  will  not  be  disturbed  on  appeal.— 
Carper  v.  Marshall  (Va.)  526. 

The  appellate  court  will  not  set  aside  a  ver- 
diet  unless  the  evidence  is  plainly  Insnffident 
to  support  it.  —  Southern  Ry.  Oo.  v.  Dawson 

(Vn.)  996. 

A  verdict  will  not  be  disturbed  for  excessive 
damngcs  when  there  is  nothing  to  indicate  that 
the  jury  acted  from  improper  motive  or  miscon- 
ccption.— Southern  Ry.  CS>.  v.  Dawson  (Va.) 

996. 

G  16.  —  Harmless  error. 

Admission  of  parol  evidence  to  explain  a  will 
held  harmless  error,  where  it  supported  the 
construction  as  shown  by  the  will.— Cochran  v. 
Hudson  (Ga.)  71. 

Whether  an  auditor  erred  In  allowing  amend- 
ment to  pleading  Adrf  immaterial,  when  his  act 


had  not  been  proTedTia  cored  when  execution 
la  thereafter  establiahed.— Roy  t.  Camp  (Ga.) 
242. 

Any  errors  of  court  in  rulings  complained  of 
in  motion  for  new  trial  held  harmless.— St.  John 
v.  Leyden  (Ga.)  610. 

Rejection  of  evidence  Md  harmless  error 
where  it  could  not  bare  affected  the  resalt. — 
Hunaicntt     Chambers  (Ga.)  853. 

Error  of  judge  in  propounding  to  defendant 
qnestions  as  to  fact  not  stated  in  answer  Md 
not  xround  for  reversal,  where  it  bad  no  ma- 
terial bearing  on  result  —  Hartley  t.  McGee 

(Ga.)  92G. 

Where  court  had  no  jurisdiction  of  an  ac- 
tion, refusal  of  new  trial  was  not  error. — 
Crawford  v.  Wheeler  (Ga.)  954. 

Where  the  court  may  have  given  Instructions 
not  applicable  to  issues  involved,  where  it  af- 
firmatively appears  that  jury  was  not  misled, 
the  error  was  harmless. — Taylor  t.  Cantrell 
(Ga.)  06S. 

The  joining  of  improper  parties  with  a  plaintiff 
la  harmless  error.--Oarter  t.  Wilmington  &  W. 
R.  Co.  (X.  C.)  14. 

Where  a  special  instruction,  given  at  the  re- 

Siiest  of  a  defendant,  does  not  injure  the  plain- 
B,  and  his  exception  thereto  is  in  conflict 
with  his  prayer  for  judgment^  the  Judgment 
will  not  be  reversed  therefor.— Laaalter  t.  Nor- 
folk &  O.  B.  Co.  (N.  C.)  48. 

Remark  of  a  Judge  in  the  hearing  of  the  ju- 
ry on  denyiuK  defendaut's  motion  to  nonsuit 
plaintiff,  on  the  Kround  that  there  was  no  evi- 
dence, to  the  effect  that  a  certain  fact  was 
some  eridence  of  liaMlity,  ia  harmless. — McMil- 
lan T.  Wilmington  &  W.  R.  Co.  (N.  G)  129. 

Hie  court's  failure  to  submit  whether  or 
not  an  isolated  fact  was  per  se  negligence  Is 
not  reversible  error,  where  it  placed  before  the 
jury  all  the  facts  as  a  whole,  and  properly  in- 
structed in  regard  thereto. — Bradley  v.  Ohio 
River  &  C.  Ry.  Co.  (N.  C.)  181. 

A  judgment  for  plaintiff  will  not  be  reversed, 
where  toe  trial  court  erred  in  holding  that 
defendant's  answer  was  not  verified,  where 
plaintiff  was  entitled  to  recover  on  the  merits, 
though  it  was  verified. — Darwin  t.  Moore  (S. 
C.)639. 

Where  the  agent  testified,  in  an  action  on  a 
Hfe  policy,  that  the  company's  rules  forbade  de- 
livery of  policies  to  aick  applicants,  a  prior  rul- 
ing excluding  an  agent's  manual  showing  the 
same  rule,  it  error,  waa  harnile»9.— Going  v. 
Mutual  Ben.  Life  Ins.  Co.  (8.  C)  556. 

In  an  action  on  a  note,  error  In  allowing  lim- 
itations to  be  interposed  as  an  amendment  to 
the  reply  was  rendered  harmless  by  a  finding 
that  tnev  had  no  application,— Allen  v.  Petty 
(S.  C.)  586. 

A  party  cannot  complain  of  a  modification  of 
an  instruction,  though  the  same  be  good  law, 
which  was  not  prejudicial  to  him.— Bowen  t. 
Southern  By.  Co.  (S.  C.)  590. 

In  an  action  for  the  wrongful  rescission  of 

Slaintiff's  contract  to  erect  certain  buildings  for 
efendant,  the  error,  if  any,  of  allowing  an 
answer  to  a  question  as  to  how  long  it  took 
to  complete  the  work,  was  harmless.— Jenkins 
V.  Charleston  St.  By.  Co.  (S.  a) 

j  17,  Errov    waived    In  mppcUate 

oonrt. 

Assignments  of  error  not  argued  In  the  briefs 
will  be  treated  as  waived.— Moat  t.  Bohanun 
((}a.)  054. 


or  sucn  rulings  will  not  oe  reversea  on  a  sun- 
sequent  appeal. — James  v.  Withers  (N.  C)  ITIS. 

Judgment  affirmed  on  divided  opinion  kcid 
res  judicata  as  to  particular  case.— Johnson  v. 
Charieston  A  8.  Ry.  Co.  (S.  C)  851. 

8  19.  DeterntlBatloa  amd  ais|MiBitioM  ^ 
eanso. 

The  court  with  jurisdiction  of  person  and 
sqbject-matter  has  power  to  take  proper  steps 
to  have  service  duly  nmde.— Devereaux  t.  At- 
lanta Railway  &  Power  Co.  (Ga.)  939. 

A  party  against  whom  a  verdict  baa  been 
rendered,  who,  without  motion  for  new  triaU 
sues  out  a  direct  bill  of  exceptions,  must  not 
only  show  error  was  commiAed,  but  that  ad- 
verse verdict  resulted  therefrom. — Western  ic 
A.  R.  Co.  V.  Ollaway  (Ga.)  967. 

Where,  on  appeal  from  an  order  Boatalning  a 

demurrer,  the  demurrer  is  overruled  as  to  one 
cause  of  action*  of  the  complaint,  defendant,  on 
remand  of  the  case,  mav  answer  over,  under 
Code,  S  272.— Sloan  v.  Carolina  Cent  Hy.  Co.  (N. 
C.)  21. 

I  On  Sling  a  remittitur  from  the  supreme  court 
I  affirming  a  judgment  of  the  trial  court,  the 
'  latter  has  no  authority  to  modify  its  former 
'  judgment  in  any  respect. — Merrimon  v.  Ly- 
man (N.  C.)  44. 

Where  the  caae  on  appeal  contained  testi- 
mony as  to  a  master's  ne^igence,  the  giving 
of  which  was  shown  to  be  doubtful  by  state- 
ments of  the  trial  judge  and  his  certificate  in 
response  to  certiorari,  and  error  on  the  issue  of 
damages  required  reversal  of  the  caae,  a  new 
trial  after  reversal  ahould  not  be  confined  to 
such  Issue.— Smith  v.  Wilmington  &  W.  R.  Co. 
(N.  O  170. 

After  affirmance  of  Judgment  for  plnintiff  in 
supreme  court,  it  is  too  late  to  ap^y  for  further 
relief  in  the  court  below.— McCall  t.  Webb 
(N.  C.)  174. 

j  Evidence  admitted  as  competent  by  the  ttial 
'  court  will  be  held  competent  on  appeal,  wherf 

the  court  ia  equally  divided.— Boone  t.  Peebles 

(N.  C.)  193. 

Where  the  money  paid  by  defendants  for 
testator's  land  had  been  used  to  discharge  te>- 
tator's  debts,  but  defendant's  answer  to  a  crtm- 
plaint  filed  by  testator's  children  to  set  at^idr 
the  sale  did  not  formally  plead  their  right  nf 
subrogation,  the  court,  on  appeal,  will  not  de- 
cide that  question,  but  will  remand  the  rausf. 
with  leave  to  defendants  to  amend  their  an- 
swer.—Hunter  T.  Hunter  (S.  C.)  T34. 

APPLIANCES. 

Liability  of  mployer  for  defects,  see  "Master 
and  Servant,"^  t  3- 

APPOINTMENT. 

Of  executor  or  administrator,  see  "Stzecutors 

and  Admintstrstors,"  S  I- 
Of  receive,  see  "Receivers,"  |  L 
Of  trustee,  see  "Trusts,"  {  1. 

ARBITRATION  AND  AWARD. 

i  1.    Arbitrators  and  proeeedlnss. 

In  the  absence  of  a  statutory  requirement,  It 
is  not  necessary  that  witnesses  before  a  board 
of  arbitrators  should  be  sworn. — Rounds  v. 
Aiken  Mfg.  C3o.  (S.  C)  714. 

Where  the  action  of  the  board  of  arbitrators 
at  Its  meeting  had  been  communicated  to  plain- 
tiff, and  no  objection  made  Iqr  Um  thereto,  he 


Where  a  siibmiasion  to  arbitration  provided 
for  two  arbitrators,  who  were  to  caU  In  an 
umpire  in  case  of  differences  between  them,  it 
was  not  necessary  for  the  umpire,  when  called 
in,  to  examine  wituesaes,  etc.;  but  it  was  prop- 
er for  him  to  arrive  at  hia  conclorions  from  the 
findings  of  the  other  two.— RonudB  t.  Aiken 
Mfg.  Oo.  (S.  C.)  714. 

Evidence  held  aufltcient  to  show  that  ohe  of 
the  parties  to  an  arbitration  had  received  no- 
tice of  the  meeting  of  the  board. — Bounds  t. 
Aiken  Mfg.  Co.  (S.  C.)  714. 

I  2.  Award. 

The  fact  that  defendant,  In  a  case  before  ar- 
bitrators, had  admitted  items  at  a  certain 
price,  did  not  preclude  the  board  from  allow- 
ing a  less  price.— Rounds  v.  Aiken  Mfg.  Co.  (S. 
C.)  714. 

Objection  to  the  award  of  a  board  of  arbi- 
trators on  the  ^ound  that  no  allowance  was 
made  for  paintmg  extra  woodwork  Aebf  not 
well  taken,  where  the  award  shoved  an  allow- 
ance for  extra  woodwork  complete.— Bounds  t. 
Aiken  Mfg.  Co.  (S.  0.)  714. 

It  is  no  objection  to  an  award  of  arbitrators 
that  it  was  not  sigrncd  by  the  umpire  until  the 
morning  after  the  others  had  signed  it,  where 
the  terms  of  the  submission  did  not  reciuire  any 
formal  publication  thereof. — Rounds  v.  Aiken 
Mfg.  Oo.  (S.  O)  714. 

Findings  of  a  board  of  arbitrators,  made  in 
good  faith  after  full  consideration,  will  not  be 
disturbed  for  mere  errors  of  judgment. — 
Bonnds  v.  Aiken  Mfg.  Co.  (S.  O.)  714. 

■  Hie  fact  that  an  agent  of  one  of  the  parties 
was  present  at  sittings  of  the  board  of  arbi- 
trators did  not  invalidate  the  award,  where  no 
objection  was  made  to  his  presence  by  the  other 
party.— Bounds  v.  Aiken  Mfg.  Co,  (S.  C.)  714. 

ARGUMENT  OF  COUNSEL 

See  "Trial,"  i  6. 

In  criminal  jtrosecntions,  see  "Griminal  Law," 
I  8. 

ARREST. 

Illegal  arrest,  see  "False  ImprisonmenL*' 

ARSON. 

Evidence  hdd  insuffldent  to  Bostatn  convic- 
tion.—Green  V.  State  (Ga.)  609. 

ASSAULT  AND  BATTERY. 

f  1.    Orimlnal  r«spoaslbllltr. 

Facial  expressions  of  contempt  do  not  con- 
stitute abusive  language,  within  statute  declar- 
ing that  such  language  may  amount  to  a  jus- 
tification.—Behllng  V.  State  (Ga.)  85. 

An  owner  of  land  Md  not  entitled  to  com- 
mit an  assault  on  a  technical  trespasser  with  a 
deadly  weanon  to  compel  him  to  leave. — Mont- 
gomery T.  Commonwealth  (Va.)  371. 

ASSESSMENT. 

Of  compensation  for  property  taken  for  pub- 
lic use,  see  "Eminent  Domain,"  §  3. 

Of  damages,  see  "Damages,"  g  3. 

Of  expenses  of  public  improvements,  see  "Mu- 
nicipal Corporations,"  fi  4. 

Of  loss  on  Insured,  see    Insurance."  §  8. 

ASSIGNMENT  OF  ERRORS. 

See  "Appeal  and  Error,"  1  8. 


"Dower,"  §  3. 

For  benefit  of  creditors,  see  "Assignments  for 
Benefit  of  Creditors." 

Fraud  as  to  creditors,  see  "Fraudulent  Con- 
veyances.** 

In  bankruptcy,  see  "Bankruptcy,"  {  1. 

Of  lease,  see  "Landlord  and  Tenant" 

Of  mortgages,  see  "Mortgages." 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

I  1.   Kttanlsitea  «md  Talldlty. 

Allotment  oC  assignor's  homestead  exemptim 
hy  three  of  his  neighbors,  at  request  of  trustee, 
does  not  render  assignment  presumptively  fraud- 
ulent.— Jordan  v.  Newsome  (N,  C.)  154, 

Preference  to  assignor's  mother-in-law  will 
not  invalidate  assignment.— Jordan  v.  Newsome 
(N.  C.)  154. 

Preference  to  fictitious  claim  renders  deed 
fraudulent  only  as  to  such  claim.— Jordan  t. 
Newsome  (N.  C.)  164. 

Admissions  in  complaint  Md  sufiiclent  to 
show  that  general  assignment  was  supported 
by  valid  indebtedness. — Jordan  v.  Newsome  (N. 
C.)  154. 

Where  deed  reserves  debtor's  homestead  ex- 
emptions, it  is  not  invalid,  under  Const,  art.  10, 
S  8,  because  wife  did  not  join  therein. — Jordan 
V.  Newsome  (N.  C.)  154. 

Transfer  of  all  one's  property  in  the  state  on 
valid  consideration  hdil  not  an  assignment  for 
benefit  of  creditors. — ^Ex  parte  Neal  Loan  ft 
Banking  Co.  (S.  C.)  584;  Lanahan  t.  Bailey 
Liquor  Co.,  Id. 

I  2.    Bights  and  vemedles  of  orodltora. 

Evidence  held  sufficient  to  authorize  an  in- 
struction that  a  claim  preferred  in  an  assign- 
ment for  rreditors  was  fictitious.  —  Jordan  v. 
Ne«-8ome  (N.  C.)  154. 

Complaint  declaring  on  promise  by  debtor  to 
make  a  new  note  for  balance  due  on  creditor's 
notes,  on  creditor's  surrendering  them  to  debt- 
or's assignee  for  benefit  of  creditors  and  receiv- 
ing half  cash,  hfld  not  demurrable  as  declaring 
on  a  promise  fraudulent  as  to  other  creditors. 
— Wittkowsky  v.  Baruch  (N.  C.)  156. 

ASSOCIATIONS. 

See  "Beneficial  Associations":  "Building  and 
Loan  Associations" ;  "Religious  Societies." 

ASSUMPSIT,  ACTION  OF. 

See  "Account  Stated";  "Work  and  Labor." 

ASSUMPTION. 

Of  risk  by  employ^,  see  "Master  and  Servant,** 
f  6. 

ASYLUMS. 

See  "Beformatories." 

ATTACHMENT. 

See  "Garnishment." 

Effect  of  proceedings  in  insolvency,  see  **In- 

Bolvency,    S  1- 
Exemptions,  see  "Exemptions";  "Homestead.** 

I  1.    Prooeedines  to  proonre. 

Under  23  St.  at  Large,  p.  30,  nmending  Code, 
S  250,  hebl,  that  an  afiidavit  for  attachment 
may  be  filed  within  48  hours  after  issue  of  the 
warrant.— Ferst  t.  Powers  (S.  0.)  744. 
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A  verified  conmlatnt  and  affldavitB  for  attach- 
ment held  a  BTiffident  compHnnce  with  Code,  { 
250,  requiring  affidavits  for  attachment  to  show 
a  cause  of  action,  the  amount  and  grounds 
thereof,  and  that  defendant  has  aasigned  hia 
property  in  fraud  of  creditors. — Ferst  t.  Pow- 
ers (S.  C.)  744. 

An  undertaking  la  attachment  held  snfficient- 
ty  signed  by  plaintiffs,  where  their  names  were 
aliened  thereto  by  agents  under  authority  of 
telegrama  thereto  attached.— Ferst  t.  Powers 
<S.  C.)  744. 

I  2.    Froceedixus  to  support  or  eafoBOO. 

A  complaint  claimjog  for  goods  sold  and  de- 
livered, and  seeking  to  set  aside  an  assign- 
ment as  in  fraud  of  creditors,  held  to  sufficiently 
state  a  cause  of  action  at  law  to  justify  resort 
to  attachment.— Ferst  t.  Powers  <S.  G)  744. 

I  8*     QumUiV,  TKOfttblC  diMolutlMit  ov 

abandonment. 

Evidence  held  immaterial  on  question  of  fraud 
In  conveyance  by  mother  to  daughter. — Oooley 
T.  Abbey  (Ga.)  786. 

Oonveyance  by  insolvent  mother  to  her  daugh- 
ter and  son-in-law  in  good  faith  for  a  proper 
consideration  hdd  not  fraudulent— Ctooley  T. 
Abbey  (Ga.)  786. 

Denial  of  truth  of  ground  of  attachment  Add 
a  traverse  of  such  ground. — Cooley  v.  Abbey 
(Qa.)  786. 

ATTORNEY  AND  CLIENT. 

Argument  and  conduct  of  counsel  at  trial  In 

civil  actions,  see  "Trial,"  S  5. 
 in  criminal  prosecutions,   see  "Criminal 

Law,*'  §  a 

Attorneys  as  puUIc  offleers,  see  "Attorn^ 
General." 

 in  fact.  Bee  "Principal  and  Agent.** 

AHORNEY  GENERAL 

A  solicitor  general,  for  services  rendered  on 
appeal  in  criminal  case,  when  accused  was 
ia^cted  for  felony  and  convicted  of  a  misde- 
meanor, is  entitled  to  a  fee  of  $15,— In  re 
Maddox  (Ga.)  859. 

AUTHORITY. 

Of  agent,  see  "Principal  and  Agent,"  f  2. 
Of  justice  of  the  peace,  see  "Justices  of  the 
Peace."  §  1. 

AWARD. 

See  "Arbitration  and  Award,"  I  2. 

BAILMENT. 

See  "Pledges." 

Bmbezzlemcnt  or  larceny  by  bailee,  see  "Bm- 
bexzlement." 

BANISHMENT. 

Blriit  to  Impose  perpetual  banishment  as  pun- 
ishment for  crime,  see  "Criminal  Law,"  %  19. 

BANKRUPTCY. 

See  "Assignments  for  Benefit  of  GredltcM**; 
"Insolvency." 

I  1.    Aaslnmeat,    mdnlnlstnitlon,  and 
dletirllnitlon  of  bukmpt's  estate. 

A  life  insurance  policy,  though  payable  to 
bankrupt's  le^al  rcpreaeutativcs,  if  it  has  no 
cash  surrender  value,  does  not  vest  in  trustee 
of  the  bankrupt's  estate.— Morris  v.  Dodd  (Qtu) 
83. 


BANKS  AND  BANKINS. 

i  1.    FvBotlons  and  dealiaga 

Where  the  president  of  a  bank  iat  nr. 
authority  to  take  in  payment  (tf  a«t(i?r'>' 
other  than  cash,  his  doing  so  ia  i  .. 
case  was  binding  on  the  baak.— luRku: 
Nat.  Bank  v.  Camp  (Ga.)  20t 

Where  president  of  bank  knew  thtf 
9toek  bad  not  beM  folly  paid  up.  ud  p-^ 
ed  a  transfer,  the  bank  is  liiUe  iWr 
— FoodiA  v.  Merchants'  Nat  Bank  {<k,  :r 
Metcfaanta'  Nat  Bank  t.  FcmM,  U. 

BAR. 

Of  action  br  fonner  adjvdleatton,  m 
ment,"  |  4. 

BASTARDS. 

I  1.    niesitimaeT  im  gtmmL 

Evidence  AeM  sufficient  to  nUbUW 
maG7.-^ooleT  t.  Oo^y  (S.  O  6C1 

BATTERY- 

See  "Anaanit  and  Battery.** 

BENEFICIAL  ASSOCIATIOH 

Building  or  loan  assotiations,  see  *Bfc:- 

and  Loan  Associations." 
Mutual  benefit  insurance  asworiitiiat  s*  *• 

surance,"  I  U. 

BEQUESTS. 

See  "WlUs.** 

BEST  AND  SECONDARY  Eim 

In  cItU  actions,  see  "Bridoicib''  I 

BETTINa 

Set  "Gaming." 

BILL  OF  EXCEPTIONS. 

Bee  "Exceptions,  Bill  of.** 

BILL  OF  EXCHANGL 

See  "Bills  and  Notea." 

BILLS  AND  NOTES. 

I  1.    Requisites  and  TaUdity.  .   ,  ^ 

Plaintiff,  to  whom  notes  were  i«S»-  . 
maturity,  bHd  not  entitled  to  recorrr »' 
for  failure  of  consideration.  —  Btiap 
Bank  T.  Loughran  P*.  C.)  2SL 

I  Z.    Constrnotion  and  •pezaUH- 

A  note  and  mortgage  secnriiw  (be  f>^, 
ten  in  New  York  and  payable  there.  ■ 
other  state  and  executed  there,  •»> '. 
turned  to  New  York,  are  mad# 
state,  and  not  in  New  York.— Brir;«i  i  ■ 
ican  Morte.  Co.  v.  Bates  (S.  a»  91': 
Peacock,  Id.;  Same  r.  All.  Id.;  Sue  f  - 
ton,  Id. 

I  3.    Blclita  and  UaVIUties  es  b*^ 
ment  «r  tranafer. 

Fraud  in  transaction  iadocin|0«'!^^ 
I  note  cannot  be  set  up  against  ww  * 
chaser.— Waltere  t.  Palmer  (Qs.) 

One  holding  note  as  transferee  thaw^  ■ 
sumed,  in  the  abnence  of  evideftce  to  >  . 
trary,  to  be  a  bona  fide  holder  tic 
Walters  v.  Palmw  (Qa.)  79. 
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Citizens'  Banking  Co.  (tia.)  4(j0. 

Sale  hj  payee  of  negotiable  note  hdd  not  to 
make  seller  a  borrower  from  the  purchaser, 
though  he  indorsed  the  note.— Campbell  t.  Mor- 
gan (Ga.)  iXil;  Morgan  t.  Campbell,  Id. 

Note  for  price  of  patent  right,  failing  to  set 
forth  the  consideration  anon  its  face  as  pro- 
Tided  hr  atatute,  Md  not  TOid  In  hands  of  bona 
fide  holder.— Smith  t.  Wood  (Oa.)  649. 

Under  Acts  1897-98,  pp.  896,  fll8,  8  27, 
where  a  payee  transferred  a  note  to  his  creditor 
«a  collateral,  the  creditor  was  a  holder  for  value 
to  the  extent  of  his  lien.— Payne  t.  Zell  (Va.) 
879. 

The  holder  of  a  note  indorsed  to  him  before 
maturity,  nnd  before  complaiut  by  the  maker  of 
a  failure  of  consideration,  was  a  holder  with- 
out notice  of  such  failure.— Payne  T.  Zell  (Va.) 
879. 

Under  Acts  1807-98,  pp.  806,  918,  §  25,  where 
a  payee  transferred  a  note  to  his  creditor  io  part 
payment  of  his  Indebtedness,  the  creditor  was 
a  holder  for  value.- Payne  t.  Zell  (Va.)  379. 

f  4.    Payment  and  discharge. 

PajTiieiit  of  a  note  to  the  president  of  a  bank 
heid  to  discharge  the  makers,  whether  the  pa- 
per was  that  of  the  president  iDdividually  or 
that  of  the  hank.- Merchants'  Nat.  Bank  t. 
Cnmp  (Ga.)  201. 

I  6.  Actioas. 

Evidence  in  action  on  note,  where  defense 
was  payment  in  part,  helii  to  sustain  verdict  for 
platntifT.— Hannan  t.  Johnson  (Ga.)  4^ 

Payee  in  possesBion  of  note  is  presumed  to 
own  it,  though  his  indorsement  thereon  is  un- 
canceled.—Bomar  T.  Equitable  Mortg.  Co.  (Ga.) 
001. 

Answer  in  action  on  note  for  propeiir  bought, 
alleging  that  defendant  wrs  induced  to  sign  the 
same  by  false  and  fraudulent  representations 
as  to  the  value  and  character  of  the  property, 
hrld  to  state  a  good  defense.— Orithers  v.  Levy 
(Ga.)  958. 

In  action  on  a  note,  oral  evidence  was  admis- 
sible to  show  that  part  of  the  consideration 
WHS  to  protect  plaintiff's  testator  as  surety  on 
defendant's  bond,  and  that  the  bond  had  been 
dlfli!harged.— Tiimmier  t.  Liles  (8.  O.)  662. 

BOARD  OF  HEALTH. 

See  "Health,"  1 1. 

BONA  FIDE  PURCHASERS. 

Of  bill  of  exchange  or  promissory  note,  see 
"Bilhs  and  Notes,"  {  8. 

BONDS. 

In  legal  proceedings,  see  "Appeal  and  Error," 
S  «:  "Attachment,**  |  1;  "Garnishment,"  |  6; 
"Injunction,"  |  0. 

Municipal  bonds,  see  "Municipal  Corpora- 
tions," S  8. 

Of  guardian,  see  "Guardian  and  Ward." 

Sureties  on  bonds,  see  "Prindiial  and  Surety." 

BOUNDARIES. 

1  1.   Eridenee,  aseertalaatsKt,  mmA  es- 
tabllskment. 

Bunning  by  processioners  of  a  line  between  | 
adjoining  landowners,  where  none  bad  been  es-  j 
tablished,  kdd  unauthorised,  and  the  superior  1 


oiu  trees  marEed  as  pointers  at  the  end  of  a 
tine  alleged  to  be  the  true  line  of  a  survey  mis- 
takenly described  in  a  grant  held  insufiScient  to 
Justify  submission  of  the  anestion  to  the  inrr* 
—Tu^er  T.  Sttterthwaite  (N.  O)  ISa 

BREACH. 

Of  condition,  see  "Insurance,"  ||  4,  6. 
Of  contract,  see  "Contracts,''  |  8;  "Salea,''  |  4; 
"Vendor  and  Purchaser,"  §  1 

BRIDGES. 

i  I.    Recvlatloii  and  naa  for  trarel. 

Where  corporate  limits  of  city  are  extended 
to  include  a  nighway  and  a  bridge  over  stream 
crossing  the  same,  the  city  Is  chargeable  with 
the  duty  of  keeping  it  in  repair  after  the 
county  bad  relinquished  its  jurisdiction. — Com- 
missionera  of  Boods  and  Bevenues  of  Polli 
County  V.  Citj  of  Cedartown  (Ga.)  50. 

A  city  is  not  liable  for  Injuries  from  a  de- 
fective bridge  over  a  road  on  private  property 
in  no  way  controlled  by  the  city.— Oitj  «[ 
SandersTille  t.  Hurst  (Ga.)  757. 

BROKERS. 

See  "Principal  and  Agent" 

I  1.   OoaipesisatloB  aad  Ilea. 

A  broker  held  not  entitled  to  commissions,  on 
ground  that  annulling  agreement  of  sale  was 
due  to  misrepreseutatione  of  vendor,  where  no 
agreement  would  have  been  made  but  for  the 
representation. — Crockett  t.  Grayson  (Va.)  477. 

Broker  held  not  entitled  to  commi^ision  where 
contract  for  sale  was  annulled  by  vendee,  pur- 
suant to  the  contract,  on  discovery  that  liens 
on  property  were  greater  than  represented  hj 
vendor.— (Avckett  t.  Grayson  (Va.)  477. 

BUILDING  AND  LOAN  ASSOCIATIONS. 

A  stockholder  suing  a  corporation,  alleging 
certain  amendments  to  by-laws  to  be  in  viola- 
tion of  Its  contract,  must  set  out  the  contract. 
— Crittenden  V.  Southern  Home  Building  ft 
Loan  Ass'n  (Ga.)  GiS. 

Where  petition  in  action  against  association  . 
by  stockholder  alleges  right  to  recover  certain 
amount  as  withdrawal  value,  the  particular 
terms  of  the  contract  should  be  set  out. — Crit- 
tenden V.  Southern  Home  Building  &  Loan 
Ass'n  (Ga.)  643. 

Bights  and  liabilities  of  parties  to  loan  from 
a  building  association,  who  executed  a  bond  to 
secure  the  loan,  and  also  under  mortgage  ex- 
ecuted as  additional  security  determined. — Meares 
T.  Monroe  Land  &  Improvement  Co.  (N.  C.)  130. 

Where,  after  withdrawal  of  a  member  of  a 
building  association,  hut  before  his  withdrawal 
became  effective,  it  changed  its  by-laws,  so  as 
to  repeal  prior  provision  for  withdrawal  fund, 
he  was  entitled  to  a  receiver  and  to  compel  a 
dissolution  of  the  nssociatioD. — Andrews  v.  Ro- 
anoke Bidg.  Ass'n  &  lav.  Co.  (Va.)  531. 

The  withdrawiuK  member's  right  to  sue  to 
compel  its  dissolution  held  not  barred  by  limita- 
tions, where  no  fund  existed  since  his  with- 
drawal out  of  which  his  claim  could  have  been 
reoiircrcd.— Andrews  v.  Roanoke  Bldg.  Ais'n 
ft  Inv.  Oo.  (Va.)  531. 

BY-LAWS. 

Of  corporations  in  general,  see  "Onpcmtions,'* 


i  1.   BlgBt  of  aotlon  and  defeiuea. 

A  deed  will  not  be  canceled  because  of  a 
fH-eacb  by  grantee  o(  a  promUe  made  by  him 
in  consideration  of  the  deed. — Brand  t.  Power 
(Ga.)  53. 

Equity  will  not  decree  cancellation  of  a  pa- 
per where  it  is  not  essential  to  protection  of 
party  asking.— Hairalson  v.  Carson  (Ga.)  319. 

I  2.   Pro«e«dinKa  «md  v«U«f. 

A  bill  to  cancel  a  deed  because  of  breach 
by  grantee  of  a  promise  in  consideration  there- 
of cannot  be  amended,  to  set  up  that  grantor 
was  mentally  Incompetent  or  to  allege  fraud. — 
Brand  t,  Fower  (Ga.)  53. 

CARRIERS. 

I  1.    GatvlaKa  of  sooda. 

ETidenee  held  Insufflcient  to  show  acquf- 
esceucc  in  tmauthorlzed  contract  of  agent.— 
Central  of  Georgia  By.  Co.  t.  Felton  (Ga.)  93. 

Bnilrond  company  can  repudiate  an  unauthor- 
ized contract  of  its  agent  which  he  attempts  to 
make  with  himself. — Central  of  Georgia  By.  Co. 
T.  Pelton  (Ga.)  03. 

Liability  of  common  carrier  of  goods  Is  that 
of  Insurer,  from  which  he  is  excused  only  by 
act  of  God  or  the  public  enemy. — Central  of 
Georgia  By.  Co.  v.  Lippman  (Ga.)  202. 

A  carrier  of  goods  may  with  certain  restric- 
tions make  an  express  contract  as  to  his  lia- 
bility.—Central  of  Georgia  By.  Cto.  t.  Lippman 
(Ga.)  202. 

Wher^  goods  arrived  at  destination,  and  are 
deposited  by  the  railroad  company  In  a  place  of 
safety,  its  liability  as  a  warehouseman  begins. 
—Georgia  &  A.  By.  v.  Pound  (Ga.)  312. 

TV>  prove  a  usage,  it  must  be  affirmatively 
diown  that  It  was  of  an  established  and  gen- 
eral nature,  and  that  notice  by  carrier,  given 
in  pursuance  thereof,  warranted  the  inference 
that  he  intended  to  remain  liable  as  common 
carrier,  and  not  as  warcliouseman.— Georgia  & 
A.  Ry.  V.  Pound  (Ga.)  312. 

Evidence  hclil  insufficient  to  establiah  custom 
of  carrier  to  remaia  liable  aa  snch  after  goods 
had  been  deixtsited  in  we  rehouse.— Georgia  & 
A.  By.  V.  Pound  (Ga.)  312. 

Under  CV>de.  It  1904.  the  refueal  of  a  railroad 
company  to  ship  each  head  of  a  lot  of  cattle 
was  a  separate  offeuse.  for  which  a  iwnalty 
might  be  recovered.— Carter  v.  Wilmington  & 
W.  R.  Co.  (N.  C.)  14. 

A  complaint  against  a  railroad,  alleging  that 
defendant  wrongfully  allowed  one  who  had 
agreed  to  purchase  cotton  of  plaintiff  to  exam- 
ine the  same  without  production  of  bill  of  lad- 
ing,  which  had  draft  nttacbed.  by  reason  of 
which  examination  purchaser  did  not  accept, 
hfid  demurrnhle.— Sloan  v.  Carolina  Cent.  By. 
Co.  (N.  C.)  21. 

A  complaint  against  a  carrier  for  wrongfully 
allowing  one  to  examine  goods  without  produc- 
tion of  bill  of  lading,  and  for  allowing  the  goods 
to  reinnin  in  cars  without  notifying  plaintiff  in 
order  to  cbnrKe  demurrage,  held  not  demurrable 
for  misjoinder  of  causes  of  action,  under 
Clark's  Code  (M  Ed.)  287.  note  1.— Sloan  t. 
OiToIina  Cent.  Ily.  Co.  (N.  O.)  21. 

I  2.    OawlmKa  of  atook. 

A  carrier  of  lire  stock  may  limit  his  liabil- 
ity to  cnf>e»  only  of  gross  negligence. — Cooper 
V.  Baleigh  &  G.  B.  Co.  (Ga.)  240. 

A  common  carrier  of  live  stock  is,  under  cer^ 
tain  circumstances,  exempt  from  liability  for 
injuries  caused  by  the  nature  of  the  animals. 
—Cooper  T.  Baleigh  &  G.  B.  Co.  (Ga.)  24a 


The  burden  rests  on  a  carrier  of  live  stock 
to  show  that  be  is  not  liable  for  injuries  to 
live  stock  by  reason  of  some  cause  which  the 
law  recognizes  as  an  excuse.— Cooper  t.  Baleiib 

&  O.  B.  Co.  (Ga.)  240. 

Where  a  contract  for  shipment  of  live  stock 
provided  that  shipper  should  unload  at  hh 
own  risk,  he  may  either  be  present  or  hare 
some  one  representing  tUm  at  the  nnloadlBg 
of  the  stock;  but  failure  of  the  shipper  to  be 
present  will  not  defeat  a  recoveiTi  unlen  the 
damages  claimed  resulted  from  such  failure.— 
Cooper  V.  Baleifl^  &  G.  B.  Co.  (Ga.)  240. 

Where  evidence  in  action  for  damage  to  livtr 
stock  shotved  that  it  resulted  from  ncF^lig^nt 
failure  of  plnintiff  to  attend  to  such  stock,  the 
verdict  for  plaintiff  will  be  set  aside. — Central 
of  Georgia  Ry.  Co.  v.  Rogers  (Ga.)  046. 

The  shipper's  failure  to  give  a  formal  writ- 
ten notice  of  his  intention  to  demand  compen- 
sation for  damages  to  cattle  shipped,  ander 
special  contract  requiring  written  notice  be- 
fore suit,  hdd  not  to  prednde  bis  recorery 
where  he  signed  a  receipt  for  the  cattle  at  dt**- 
tiuation  under  protest  oecanse  of  th^  dam- 
aged condition. — Hinkle  T.  Sonthem  Br.  Co. 
(X.  C.)  348. 

The  burden  kdd  on  a  carrier,  where  a  ship- 
ment of  cattle  was  under  a  special  contract, 
to  bring  the  injury  complained  of  ^-ithin  its  ex- 
ceptions, and  to  show  that  it  was  not  caused 
by  its  own  negligence.— Hinkle  v.  Sonthem  By. 
Co.  (N.  C.)  348. 

Where  horses  shipped  over  several  connecting 
lines  were  injured  in  shipment,  an  instrnctjon 
that,  if'  they  were  shipped  under  special  con- 
tract, plaintiff  could  not  recover  by  merely  prov- 
ing they  were  in  good  condition  when  loaded,  or 
at  any  intermediate  point,  and  not  to  givvi 
condition  when  they  arrived  at  their  dei^tina- 
tion,  bnt  must  also  show  that  the  injury  did  n<tt 
arise  from  their  crowded  condition  in  the  car. 
nor  from  concussion  incident  to  mnning  freight 
trains,  was  proper.— Milam  v.  Southern  Ry.  Co, 
(S.  C.)  571. 

Where  horses  were  injnred  in  shipment,  an 
instruction  that  if  shipper  failed  to  feed  and 
rest  them  during  shipment,  according  to 
contract,  he  could  not  recover  was  properly 
refnsed,— Milam  t.  Sonthem  By.  Oa.  (S.  C. 
571. 

Where  horses  transported  by  successive  car- 
riers were  Injured  In  shipment,  an  Instruction 
that  If  they  were  shipped  undM  si>ccial  ct>ii- 
tract,  in  order  to  hold  defendant  liable  for  tin 
injury,  the  jury  must  find  that  such  injury  oc- 
curred on  defendant's  line  and  because  of  it'- 
negligence,  was  proper. — Milam  v.  Southem  By. 
Co.  (a  C.)  571. 

An  instruction  that  where  horses  had  been 
transported  by  successive  carriers,  and  the; 
were  In  good  condition  when  first  dolivervd. 
and  damaged  when  they  arrived  at  their  df^ 
tination,  the  law  presumed  that  the  damap* 
were  occasioned  while  they  were  in  the  hand.B 
of  the  last  railway  company,  was  properly  re- 
fused.—Milam  V.  Southern  Ry.  Co.  (S.  C)  571- 

Where  the  court  Instructed  that,  before  ^ain- 
tiff  could  recover  from  defendant,  they  must  be 
satisfied  by  the  preponderance  of  evidence  that 
the  horses  shipped  b^  plaintiff  over  defendant'; 
line  of  railway  were  injured  while  In  poBse»4oD 
of  defendant,  was  proper.— Utlam  t.  Sonthen 
By.  Co.  (S.  C.)  571. 

Wb«-e  the  evidence  as  to  the  appearance  of 
horses  on  their  arrival  at  their  destination  wa< 
conflicting,  a  motion  for  a  nonsoit  in  an  action 
for  damages  for  improper  core  of  them  dnrioc 
ghipmmt  was  vropnij  denied;  anch  qae«tion 


A  passenger  held  gnllty  of  remRining  in  a 
car  other  than  that  to  which  he  had  been  aa- 
si^ed,  and  liable  to  prosecution  under  Pen. 
Code,  9  528.— Brown  v.  State  (Ga.)  68. 

A  carrier  of  passengers  is  bound  to  ertraor- 
dinar?  diltj^encc,  which  he  cannot  waive. — Cen- 
tral of  Georgia  Ry.  Co.  v.  Lippman  (Ga.)  202. 

Express  contract  entered  into,  under  the 
terms  of  which  a  carrier  is  leleasecl  from  liabil- 
ity  to  passenger  for  personal  injuries  on  freight 
train,  cannot  be  enforced.— Central  of  Georgia 
Ry.  Co.  T.  Lippman  (Ga.)  202. 

A  carrier  receiving  a  passenger  on  a  freight 
train  is  bound  by  the  same  standard  of  dili- 
gence as  if  the  passenger  were  on  a  regular 
passenger  trn in.— Central  of  Georgia  By.  Co.  T. 
I^ippman  (Ga.)  202. 

A  passenger  voluntarily  seeking  to  be  trans- 
ported by  freight  train  assumes  the  risk  of 
the  usual  necessary  jars  occurring  in  operation 
of  the  train. — Central  of  Georgia  Ry.  Co.  t. 
lippman  (Ga.)  202. 

A  carrier  of  passengers  cannot  limit  his  liaUl- 
ity  from  consequences  of  bis  own  neglUfence 
by  notice  or  express  coDtract.-~SoutheTn  Ry. 
Co.  V.  Watson  (Ga.)  209. 

A  regulation  limiting  the  time  of  transporta- 
tion, and  providing  for  refunding  the  price  of 
any  unused  part  of  ticiiet  after  the  limited 
period,  held  reasonable. — Southern  Ry.  Co.  t. 
Watson  (Ga.)  20G. 

A  regulation  fixing  a  time  limit  to  a  ticket,  if 
otherwise  reasouable,  becomes  a  part  of  the 
contract;  and  where,  after  the  limit,  the  pas- 
senger tenders  the  ticket,  and  Is  ejected  for 
refusal  to  pay,  he  has  no  right  of  action 
against  the  carrier.— Southern  Ry.  Co.  t.  Wat- 
son (Ga.)  209. 

No  right  of  action  accrues  to  passenger  for 
ejection  after  ticket  has  expired  under  rea- 
sonable regulation  of  company, — Southern  Ry. 
Co.  V.  Howard  (Ga.)  213. 

One  taking  passage  on  freight  train  held  enti- 
tled to  carriage  only  to  a  place  in  the  city  at 
which  the  run  of  the  train  on  Its  usual  sched- 
ule is  terminated. — Southern  Ry.  Go.  t.  How- 
ard (Ga.)  213. 

Complaint  in  action  by  passenger  against 
railroad  for  personal  injuries  heltl  to  state  a 
cause  of  action. — Garland  t.  Southern  Ry.  Co. 
(Ga.)  695. 

Petition  in  action  for  ejectment  of  passenger 
ktid  to  state  a  cause  of  action.— Mclver  v. 
Florida  Cent.  &  P.  R.  Co.  (Ga.)  775. 

Where  the  complaint  showed  that  the  train 
on  which  plaintiff  was  a  passenger  stopped  on 
a  trestle,  and  that  plaintilt,  by  reason  of  the 
darkness,  fell  from  the  trestle  to  the  ground, 
and  did  not  negative  plaintiff's  knowledge  of 
the  position  of  the  train,  the  complaint  snows 
contributory  neglitrence.— -Tarrell  v.  CJharleston 
&  W.  O.  Ry.  Co.  (S.  C.)  910. 

Where  complaint  merely  alleged  the  negli- 
gent delay  of  the  train  on  which  plaintiff  was 
a  passenger,  and  its  stopping  on  a  high  trestle, 
and  that  plaintiff,  by  reason  of  the  darkness 
and  the  poor  lights  furnished,  missed'  his  foot- 
ing and  fell  to  the  ground,  it  fails  to  show 
negligence  of  defendant  to  be  the  proximate 
cause  .of  the  injury.— Jar rell  t.  Charleston  ft 
W.  C.  Ry.  Co.  (S.  C.)  910. 

No  presumption  of  negligence  by  the  carrier 
arises  from  the  fall  of  a  passenger  from  a  train, 
unless  the  fall  is  shown  to  be  the  result  of 
some  act  or  omission  of  the  carrier. — Jarrell 
Charleston  &  W.  C.  Ry.  Co.  (S.  G)  910. 


son  (Ya.)  996. 

CAUSA  MORTIS. 

See  "Gifts,"  {  2. 

CAUSE  OF  ACTION. 

See  "Action";  "Malicious  Prosecution.**  1  & 

CERTIORARI. 

Review  of  proceedings  before  Justices  of  the 
peace,  see  "Justices  of  the  Peace^'*  S 

9  1.    Nature  and  sroimds. 

Evidence  being  conflicting  on  question  of  neg- 
ligence, certiorari  after  verdict  for  plaintiff  kdd 
properly  overruled.— Georida  Bailxoad  &  Bank- 
ing Co.  T.  Pounds  (Ga.)  687. 

Under  Const,  art.  5,  15,  10,  and  Oode  Civ. 
Proc.  i  67,  certiorari  will  not  lie  to  a  judgment 
of  the  probate  court  declaring  a  person  to  be 
of  unsound  mind  which  was  rendered  without 
notice  to  such  person.— Ex  parte  Gregory  (S. 
C.)  433;  In  re  Buffington,  Id. 

S  2.   Prooeediaca  and  determination. 

A  writ  of  certiorari  Issued  on  the  sanction 
of  a  city  conrt  Judge  is  void. — Kieve  t.  Ford 

(Ga.)  m 

Petition  for  certiorari,  where  no  error  Is  as- 
signed in  judgment  sought  to  be  reviewed,  ex- 
cept to  aUege  that  the  same  was  error,  held 
not  to  comply  with  statute  requiring  a  distinct 
setting  forth  of  errors  complained  of.— Pap- 
worth  r.  City  of  Fitzgerald  (Ga.)  811. 

Where  question  whether  written  notice  of 
petition  for  certiorari  had  been  given  in  due 
time  depends  on  conflicting  evidence,  ruling  of 
trial  conrt  wlU  not  be  disturbed.-^hearouBe 
V.  Morgan  (Ga.)  927. 

Judgment  dismissing  certiorari  because  notice 
of  sanction  was  not  given  in  due  time  will  not 
be  disturbed  because  Judge  dismissed  without 
giving  attorney  for  plaintiff  opportunity  to  reply 
to  affidavit  by  defendant's  attorney,  no  snb- 
stantial  right  being  affected.  —  ShearouK  Tr 
Morgan  (Ga.)  927. 

Where  original  application  for  a  writ  is  void, 
a  renewal  thereof  vnthin  six  months  is  Ineffectu- 
al.—Hamilton  V.  Phenix  Ins.  Co.  (Ga.)  960. 

Where  certiorari  has  been  Judicially  decreed 
void,  it  cannot  be  renewed,  and,  not  having 
been  presented  for  sanction  within  80  days  aft- 
er the  verdict  which  it  seeks  to  review,  it  should 
be  dismissed.— Hamilton  v.  Phenix  Ina.  Co. 
(Ga.)  900. 

CHALLENGE. 

To  Juror,  see  "Jury,"  {  3. 


CHANCERY. 

See  "Bqulty.** 

CHANGE  OF  VENUE. 

Of  dvU  action,  see  "Venue,**  I  8. 


CHARGE. 

To  jury  in  civil  actions,  see  "Trial,**  117-^^ 

 in  crimiDat  prosecntionL  see  "Ortminal 

Law,"  f  10.  • 


eBCoreement. 

Where  bequest  of  income  to  charities  ' 
available  to  the  object  designated.  It  c< 
be  diverted  to  other  charities;  it  not  a 
that  it  was  imporaible  to  devise  a  scbt 
approxliiiate  to  the  beqaest. — Ford  t. 
(Ga.)  S41. 

Trustees  appointed  to  carry  ont  a 
income  for  the  beaefit  of  the  cor 
AWd  not  required  to  malce  returns  t 
of  ordinaiT,  under  Gir.  Code,  i  81i 
Thomas  (Ga.)  SU.  . 

Where  testator  devised  th«  Inoor 
be  approprlBted  to  the  erection  of 

and  the  same  was  not  sufficient 
same,  it  was  not  error  to  refup 
appUcatioB  to  a  technological  r 
Tbomaa  (Ga.)  811. 

CHATTEL  MORTC 

See  "Pledges." 

I  1.  F*ve«l«nre. 

Malung  of  afladavit  requlr 
constitute  foreclosure,  with 
De  Vaughn  t.  Byrom  (Ga.) 

Where  owner  gives  mor 
and  sells  the  property,  t 
gages  to  one  who  fotec' 
gagee  cannot  foreclose,  e 
bands  of  levying  officer, 
sale  in  preference  to  ju< 
V.  Beland  (Ga.)  296. 

CH 

See  "False  Pretenses. 

CI 

See  "Bllli  and  Not- 


See  "Guardian  a' 
8ee"Bdifllous 
See  TtoceH 
flee  "Monii 


Oitizensh 

States 


See 
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COMMON  CARRIERS. 

e  "CarrierB." 

COMMON  SCHOOLS. 

e  "Schools  tnd  School  Districta."  I  1. 

COMPENSATION. 

|r performance  of  contract,  see  "Gontracta," 

•r  property  taken  for  public  nse,  see  "Emi- 
lent  Domain,"  1  2, 

.r  services,  see  ''Master  and  Servant,"  I  1. 
'  executor  or  admioiRtrntur,  see  "Bzecutors 
ind  Administrators,"  §  8. 
'  receiver,  see  "Kecelvera/'  |  4t 
trustee,  see  "Trusts,"  {  3. 

COMPETENCY. 

'  experts  as  witnesses,  see  "Evidence,**  |  10. 

COMPLAINT. 

civil  actions,  see  '*Pleadiiis,"  |  2. 

3MP0SITI0NS  WITH  CREDITORS. 

e  "Compromise  and  Settlement." 

(Vhere  creditor  gives  notes  and  payn  money 
single  creditor  in  frand  of  composition,  in 
tion  on  notes,  debtor  may  set  up  the  fraud 
d  recover  the  money  paid.— Brown  v.  Everett- 
dley-Kagan  Co.  (C3a.)  813. 

(V'berc  creditor  of  failing  debtor  ostensibly 
rees  with  other  creditors  and  debtor  for  a 
mpromise,  and  by  secret  agreement  obtains 
mey  and  notes  in  addition  to  those  paid  to 
ler  creditors,  the  transaction  is  fraudulent, 
d  the  notes  void.— Brown  v.  Bverett-Ridley- 
tgan  Co.  (Ga.)  S13. 

iOMPROMISE  AND  SETTLEMENT. 

e  "CompoBitlons  with  Creditors";  "Pay- 
nent";  "Release.** 

Jnder  Code.  {  574,  creditor,  surrendering 
tes  to  assignee  for  benefit  of  creditors  under 
revment  that  be  was  to  receive  half  of  the 
lount  due  and  a  new  note  from  debtor  for 
lance,  held  j^ecluded  from  suing  on  surren- 
1^  notes.— W'ittkowsky  v.  Baruch  (N.  C.) 

CONCLUSION. 

witness,  see  "Evidence,"  {  10. 

CONDEMNATION. 

king  property  for  public  use,  see  "Eminent 

toniain." 

CONDITIONAL  SALES. 

i  "Sales,"  i  8. 

CONDITIONS. 

deeds,  see  "Deeds,"  S  2. 

insurance  policies,  see  "Insurance,"  H  4,  6. 

CONFESSION. 

miBsibility  in  evidence,  see  "Criminal  I«W(" 
:  4. 


CONFIDENTIAL  RELATIONS. 

communications,   see  *'Wlt- 


EHsdosure  of 
messes,'*  1 1. 


CONSIDERATION. 

Of  bill  of  exchange  or  promissory  nota^  set- 

"Bills  and  Notes?' 
Of  contract,  see  "Contracts,"  S  1- 

CONSTABLES. 

See  "Sheriffs  and  Constables." 

CONSTITUTIONAL  UW. 

Providons  relating  to  particular  subjects,  see 
"Commerce,"  11;  "lotoxicating  Liquors,"  S 
1;  "Tuxation,"'^  |  1. 

  enactmeut  and  validity  of  statutes,  see 

"Statutes."  i  1. 

 subjects  and  titles  of  statutes,  see  "Stat- 
utes," ^  2. 

I  1.  Distrlbmtton  mt  KoreriiMWtnl  PMV- 
•ra  amd  ftametioms. 

Where  court  is  created  by  constitution,  the 
legislature,  without  express  constitutional  au- 
tlioHty,  cannot  defiue  what  are  contempts,  and 
declare  that  court  shall  have  jurisdiction  over 
no  acts  except  those  specified.— Bradley  t. 
Stote  <Ga.)  630;  Looney  v.  Same,  Id. 

I  2.    Vwted  riclits. 

Act  Dec.  21,  1887,  relating  to  allowance  of 
improvements  In  ejectment,  held  not  to  inter- 
fere with  any  vested  right  of  the  owner. — Mills- 
V.  Geer  (Ga.)  673. 

S  3.    Obllcntloa  of  eontraots. 

A  franchise  to  estabiish  and  operate  a  ferry, 
granted  by  Priv.  Laws  1S73~(4,  c.  27.  hdd 
not  n  contract,  but  a  mere  gratuity,  and  hence 
the  le^slnture  was  not  prohibited  from  liming 
the  extension  of  the  frsnchlse  under  Act  180^ 
c.  103.— Robinson  v.  Lamb  (X.  C.)  29. 

Laws  1809.  c.  128.  I  2.  prohibiting  the  bring- 
ing of  an  action  against  a  town  to  recover  Sues 
and  penalties  collected,  held  in  violation  of  con- 
tract clause  of  the  federal  constitution. — ^Board 
of  Education  of  Vance  County  v.  Town  of  Hen- 
derson (N.  C.)  168. 

{  4.    BetsospeetiTo   mmA  ex  post  facta 
laws. 

Act  Dec.  21,  1S97,  allowing  value  of  improve- 
ments under  certain  circumstances  to  defend- 
ants in  ejectment,  helrf  not  uuconKtitutional  as 
a  retroactive  act.— Mills  v.  Geer  (Ga.)  673, 

{  5.    Eqnal  proteotion  of  laws. 

The  refusal  to  permit  a  foreign  corporation, 
which  has  become  a  domestic  corporation  un- 
der Pub.  Laws  IS&d,  c.  f)2,  to  remove  an  ac- 
tion against  It  to  the  United  States  circuit 
court,  held  not  to  abridge  its  privileges  as  a 
United  States  citizen  guarantied  by  United 
States  constitution.— Debnam  v.  Southern  Bell 
Tel.  Co.  (N.  C.)  269. 

{  6.    Due  process  of  law. 

An  order,  in  a  proceeding  for  the  recovery 
of  an  oHIce,  comiwlllug  relators,  without  no- 
tice, before  bearing,  to  deliver  the  books  of  the 
office,  held  not  invalid,  as  depriving  them  of 

Sivate  property  without  due  process  of  law. — 
erring  v,  Pugh  (N.  C.)  287. 

CONTEMPT. 

I  1.    Aots  or  oondnct  eonatltiitlac  eon- 
tempt  of  ooart. 

Relators,  in  a  [)rocrcding  to  recover  an  office, 
cannot  relieve  themselves  of  contempt  for  dis- 
obeying  a  court's  order  to  deliver  the  books  of 
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der  of  the  court.— Ilcrriog     fugb  {Si.  C.)  IfBT. 

I  X.    Power  to  pwnlsb  amd  proooedlacs 

thorefor. 

0i7.  Cudi.',  S  4.04G,  in  so  far  as  it  seeks  to 
limit  jnrisfliction  of  conBtitutional  courts  to  pon- 
i^h  contemptM  to  c€>rtain  Hpecified  acts,  is  not 
biuding  on  such  courts.— Bradley  v.  State  (Go.) 
Loonej-  v.  Sunie,  Id. 

Tliat  a  given  act  mny  be  iiidictablc  does  not 
deprive  the  court  of  tin*  power  of  dealiug  with 
it  as  a  amtempt— Bindley  v.  State  <6a^  630; 
Looney  t.  Same,  Id. 

The  granting  of  a  rule  to  show  cause  tor  con- 
tempt for  disobeying  an  order  is  not  defective 
because  of  the  failure  to  serve  respondents 
with  notice  of  the  order  on  which  the  contempt 
is  based,  where  they  appeared  at  the  hearing 
of  the  contempt  rule  and  declined  to  obey  the 
order.— HeETiDg  v.  Pugh  (N.  C.)  287, 

A  judge  outside  the  judicial  district  in  which 
respondents  reside,  and  in  which  an  alleged 
contempt  was  committed,  may  hear  and  deter- 
mine the  contempt,  irhei-e  the  respondents  ap- 
pear and  onawnr  the  rule,  and  make  no  objec- 
tion to  the  jurisdiction.— Herring  Pugh  (N. 
O.)  287. 

Respondents  do  not  purge  themselves  of 
contempt  in  disobeying  a  court's  order  by  an- 
swer disclaiming  any  intention  to  commit  a 
contempt,  where  they  refused  to  obey  the  or- 
der, which  it  was  in  their  power  to  obey.— Her- 
ring T.  Pugh  (N.  O.)  287. 

CONTEST. 

Of  election,  see  ''Elections,"  1 1. 

CONTINGENT  REMAINDERS. 

Gieation,  aee  "WiUa,"  i  7. 

CONTINUANCE. 

In  criminal  prosecution,  see  "Criminal  Law," 

i  6. 

Discretion  -ot  trial  judge  in  refusing  continu- 
ance will  not  be  controlled  where  evidence  as 
to  the  ground  was  conflicting.— Fletcher  v.  Col- 
lins (6a.)  646. 

Motion  for  continuance  in  behalf  of  claimant 
ktid  erroneously  denied.— Morse  t.  Lowe  (Ga.) 
688. 

Refusal  of  continuance  hdd  not  error,  where 
answer  filed  by  defendant  was  without  merit 
and  properly  stricken.— Garlington  v,  Fletcher 
(Ga.)  920. 

Refusal  of  continuance  because  ot  defend- 
ant's absence  to  keep  a  busineas  engagement 
made  several  weeks  before,  when  no  effort  was 
made  to  change  the  day  set  tor  trial  till  the 
case  was  caUed,  Md  not  error.— Payne  T.  Zell 
(Va.)  379. 

CONTRACTS. 

See  "Intoxicating  Liquors,"  j  4. 

Agreements  within    statute    ot    frauds,  see 

^'Frauds,  Statute  of." 
Alteration,  see  "Altci-ntioa  of  Instruments." 
Ground  for  mechanics'  liens,  see  "Mechanics' 

Liens,"  {  1. 
Impairing  obligation,  see  "Constitutional  Law," 

9  3. 

Making  bequest  or  devise,  see  "WiIiB»"  |  1. 

Novation,  see  "Novation." 

Of  particular  classes  of  parties,  aee  "Car- 
riers," II  1,  3;  "Master  and  Servant";  "Mu- 
nicipal Corporations,"  {  8. 


I'aroi  or  extrinsic  evidence,  see  uiviaence, 
S  0. 

Particular  classes  of  express  contracts,  se« 
"Bills  and  Notes";  "Covenants";  "Guaran- 
ty" ;  "Indemnity" ;  "Insurance" ;  "Landlord 
and  Tenant";  "I'artnership";  "Principal  and 
Agent**;  "Principal  and  Surety";  *-Sale«"; 
"Subscriptions";  ''Vendor  and  Purcluser." 

  employment,  see  "Master  and  Servant." 

Particular  classes  of  implied  contracts.  Be* 
"Account  Stated";  "Work  and  Labor." 

 modes  of  discharging  contracts,  see  *'Pay- 

ment";  "Release." 

Specific  performance,  see  "Specific  Perform- 
ance." 

Subrogation  to  rights  or  remedies  ot  creditons 

see  '^Subrogation." 
Transportation  ot  goods,  see  "Carriers.**  I  L 

I  1.    Beavlsltea  TKlidlty. 

Weakness  of  mind,  not  amounting  to  im- 
becility, heid  not  to  warrant  setting  aside  a  con- 
tract; there  b«ng  no  proof  of  trand  or  undue 
influence.— Nance  t.  Stockburger  (Ga.)  100. 

Promise  to  pay  rent  to  prevent  unlawful 
eviction  held  not  binding.— Smith  t.  Coker 
(Ga.)  107. 

Where  instmment  signed  by  one  partner  and 
by  an  agent  of  the  other,  witn  a  clause  recitioK 
that  "this  contract  shall  not  be  considered  bind- 
ing until  approved  in  writing  by"  the  second 
party,  it  Is  only  a  proposal  to  contract. — Barnes 
Cycle  Co.  T.  Schofield  (Ga.)  965. 

Where  a  creditor  agreed  to  an  exteosioii  pay- 
ment ot  a  larger  sum  than  the  interest  due.  apd 
the  creditor  received  same,  he  was  bound  by  the 
agreement,  though  based  on  payment  ot  usuri- 
ons  interest.— Fleming  t.  Barden  (N.  C.)  IT. 

I  2.    CoBstrnotlott  SAd  speratloH. 

Building  contract  Md  not  dlTisible  because  of 
itipolation  that  at  certain  stage  of  completioa 
owner  may  suspend  farther  work  on  payment 
of  a  fixed  sum.— Hnnnicutt  &  Bellingratii  Cb. 
V.  Tan  Hoose  (Oa.)  669. 

Where  contractor  estimated  928,339  brick  fnr 
a  wheel  pit,  but  had  only  put  in  519.O20.  the 
difference  constituted  an  "omission."  within  the 
moaning  of  the  contract  providing  tor  toe  sub- 
mission of  diffnences  to  arbitrators. — Rounds 
V.  Aiken  Mfg.  Co.  (S.  C.)  714. 

Where  it  appeared  that  defendants  had  paid 
(or  certain  wood  as  material  to  be  used  by 
plaintiff  in  constructing  a  mill  house  auder  the 
terms  of  a  contract,  and  the  latter  had  dis- 
posed thweof,  the  wood  constituted  a  proper 
item  of  charge  against  plaintiff  in  a  case  before 
tbe  board  of  arbitration. — Rounds  t.  Aiken 
Mfg.  Co.  (S.  C.)  714. 

Under  the  terms  of  a  building  contract  caD- 
iug  for  a  ^ross  sum  for  all  ot  the  work  done, 
and  providing  for  the  snbmission  of  questioa^ 
of  extra  work,  etc.,  to  arbitration,  and  that  th« 
cost  of  the  extra  work  was  to  be  determined 
by  the  contract  price,  it  was  proper  for  the 
board  to  determine  the  value  of  such  extra 
work  by  the  current  market  price  thereof.— 
Rounds  V.  Aiken  Mfg.  Co.  (3.  O.)  714. 

Where  contractors  had  agreed  to  furnish  ven- 
tilators worth  $35,  and  there  was  evidence  to 
show  that  they  were  ot  inferior  quality,  tad 
worth  only  $10,  the  difference  constituted  an 
"omission,"  which  it  was  proper  for  arbitratorB 
to  consider  under  the  terms  of  the  contract-— 
Rounds  V.  Aikeu  Mfg.  Co.  (S.  G.)  714. 

i  3.    Ferformanoe  or  bre«eli. 

Where  plaintiff  contracted  to  ship  a  stated 
amount  of  merchandise  to  defendants,  and  to 
pay  a  stipulated  sum  per  barrel  tor  shortage,  hr 
was  not  liable  tor  suoi  shortage  as  was  esiwed 


S  *.    aenons  xor  Dreaen* 

Action  on  contract,  bflced  on  alleged  breach 
of  contract  made  by  defendant  wito  anotlier 
pai-ty,  held  not  muiutiiiuable,  wbere  petition 
did  not  show  any  privity  of  contract  between 
Itlaintiffs  aud  dfrcndants, — Davis  t.  South  Side 
Mfg.  Co.  (Ga.)  223. 

Damages  in  the  nature  of  expenses  incurred 
becouse  of  breocli  of  contract  may  be  pleaded 
in  defeuse  to  an  action  on  the  contract.— Gore 
V.  Malsby  (Ga.)  313. 

An  answer  denying  liability  on  a  written  con- 
tract  because,  tiirough  ignorance,  defendant 
wag  induced  to  sign  it  by  fraudulent  represen- 
tations, and  to  make  a  contract  different  from 
that  he  beliered  he  was  making,  held  not  de- 
murrable, as  seeking  to  vary  the  terms  of  a 
written  contract.— Gore  v.  Malaby  (Ga.)  315. 

An  actios  cannot  be  maintained  on  an  agree- 
ment to  pay  a  atockholder  100  cents  on  the 
dollar  for  corporate  stock  within  90  days,  with- 
out -ffroot  of  tender -of  the  stock  and  demand 
of  payment  in  accordance  with  the  agreement. 
—Morris  t.  Yeach  [GaJ  753. 

Where  another  was  made  party  to  pending 
suit,  and  action  resolved  itself  into  one  be- 
tween a  newly-made  party  and  plaintiff,  who 
brought  him  into  litigation,  Jield  error  to  grant 
a  nonsuit  against  such  newly-made  party, 
where  there  was  snfflcient  evidence  to  entitle 
him  to  Judgment.— Spears  t.  Scott  (Ga.)  9CQ. 

CONTRADICTION. 

Of  witness,  see  "Witnesaea,"  |  3. 

CONTRIBUTORY  NEGLIGENCE. 

See  "NegUgence."  1 2. 

CONVERSION. 

Wrongful  conversion  of  personal  proper^)  see 
'Trover  and  Conversion." 


CONVEYANCES. 

By  or  to  particular  classea  of  jparties,  see  "Bz- 
ecDtors  and  Administrators,^  I  6;  ''Hnaband 
and  Wife."  g  2. 

In  fraud  of  creditors,  see  "Fraudolent  Con- 

veyauees." 

Mortgaged  property,  ace  "Mortgages,"  S  6. 

Particular  classes  of  conveyauceij,  see  Assign- 
ments for  Benefit  of  Ci'cditors" ;  "Chatty 
Mortgages";  "Deeds";  "Mortgages." 

CORPORATIONS. 

Particular  classes  of  corporations,  see  "Bene- 
ficial  Associations";  "Building  and  Loan  As- 
sociations"; "Municii)al  Corporations";  "Rail- 
loiiria,"  §  1:  "Iteligioua  Societies";  "Street 
Railroads,"  §  1. 

Taxation  of  corporations  and  coiporate  prop- 
ei-ty,  see  "Taxation,"  S  2. 

.  f  Xm    OovpMste  nmme,  seal,  domioUe,  hj- 
Imws,  aud  reeords. 

Amendments  to  by-laws  of  corporation  held 
not  fraudulent  as  to  a  particular  stockholder  be- . 
cause  made  without  his  knowledge  or  not  rati- 
fied  by  him.— Qrittenden   v.  Southern  Home 
Building  &  Ixran  Ass'n  (Ga.)  643. 

Business  corporation  may  amend  its  by-laws 
when  not  inconsistent  with  its  charter  or  con- 
stitution.— Crittenden  v.  Soutliern  Home  Build- ; 
ini:  &  Loan  Aas'n  (Ga.)  613.  I 


for  unpaid  subscription.— Foncbd  t.  Merchants* 
Nat.  Bank  (Ga.)  Merchants'  Nat.  Bank 

V.  Fouche,  Id. 

In  suit  by  creditors  against  holder  for  unpaid 
subscription,  where  defendant  pleads  no  owner- 
ship, a  contract  entered  into  by  defendant  at 
about  that  time,  showing  ownership,  held  admis- 
sible.—Fouch6  V.  Merchanta'  Nat.  Bank  (Ga.) 
256;  Merchants*  Nat  Bank  v.  Fouchfi.  Id. 

To  enable  creditor  to  recover  from  one  alleged 
to  be  a  stockholder,  it  must  appear  that  he  was 
in  fact  a  stockholder,  when  he  was  In  law  liable. 
— Fouch6  V.  Merchants*  Nat  Bank  (Ga.)  256; 
Merchants*  Nat  Bank  t.  Fonchfi,  Id. 

Shareholders  of  insolvent  corporation  liable  on 
unpaid  stock  subscription  held  not  entitled  to  set 
off,  in  proceedings  to  enforce  the  subscription, 
dehts  due  to  them  by  the  corporation.— Wllkin- 
I  son  T.  Bertock  (Ga.)  623. 

!  In  action  by  creditor  to  enforce  subacripticm 
to  insolvent  corporation,  right  of  stockholder 
to  set  off  debt  due  by  corporation  in  defense  to 
a  common-law  action  to  enforce  individual  lia- 
bility does  not  apply. — Wilkinson  v.  Bertock 
(Ga.)  623. 

When  stockholders  intervene  in  a  suit  against 
corporation,  and  allege  refusal  of  officer  to  de- 
fend through  fraud,  it  was  not  error  to  refuse 
to  permit  them  to  defend  in  name  of  corpora- 
tion when  they  decline  to  proceed  in  their  own 
names  in  behalf  of  themselves  and  other  stock- 
holders who  might  Join.— Cornell  v.  Sims  (Ga.) 
627. 

I  3.    XnsolveBoy  aud  reeeiTers. 

A  corporatfon  a  not  liable  to  an  officer  for 
salary  while  the  corporation  is  in  a  receiver's 
hands,  since  performance  of  the  contract  be- 
tween the  two  was  rendered  impossible  hj 
judicial  action,  and  not  by  the  fault  of  the 
corporation— Lenoir  t.  Unville  Imp.  Co.  (N. 
C.)  185. 

f  4.    Foreign  oovporatioiis. 

A  foreign  corporation,  by  compliance  with 
Pub.  Laws  IB&d,  c.  62,  becomes  a  domestic  cor- 
poration, and  not  a  mere  licensee  authorised  to 
do  baainess  in  the  state.— Debnam  t.  Southern 
Bell  TeL  Go.  (N.  O.)  269. 

CORRECTION. 

Of  irregularities  and  errors  at  trial,  see  "Trial,** 

Of  record  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error.*'  t  8. 

COSTS. 

I  1.    On  appeal  or  error,  and  ob  new 
trial  or  motion  therefor. 

Where  defendant  in  error  bring&  np  imma- 
terial portions  of  the  record,  the  costs  thereof 
will  be  paid  by  him.~Cochran  r.  Hudson  (Oa.) 
71. 

An  affidavit  for  appeal  In  forma  pauperis 

must  be  entitled  in  the  cause. — Parks  v.  State 
(Ga.)  73. 

Where  no  brief  of  evidence  was  filed  on  motion 
for  new  trial,  or  brought  to  the  court  in  the 
record,  damages  for  delay  will  be  awarded 
against  plaintiff  in  error.— Brooks  t.  Proctor 
(Ga.)  99. 

Where  a  writ  of  error  Is  palpably  without 
merit  damages  for  delay  will  be  awarded. — 
Southern  Ry.  Co.  v.  Hooper  (Ga.)  232. 

Damages  for  frivolous  appeal  cannot  he  en- 
forced in  claim  cases.— Adams  t.  Games  (Qa.) 
697. 


I 


COUNTIES. 

See  "Municipal  Oorporationi." 

S  I.    GoTerniuent  mnA  offloer*. 

Under  18  St.  at  LHi^e,  pp.  581,  682.  % JS2, 
and  Rev.  St.  18»3,  §  274.  an  auditor  who  holds 
over  for  1  month  and  26  days  after  his  term 
of  office  has  expired  is  not  entitled  to  the  whole 
of  additional  compensation  allowed  thereby, 
but  only  to  hia  proportionate  abare.— Finley 
Laurens  Gonnty  (S.  O  68S. 

Code,  S  3178,  prohibiting  remoTal  of  records 
of  county  clerk's  office  out  of  the  county  where 
office  is  located,  is  not  violated  by  location  or 
clerk'8  office  in  incorporated  city.— BMrd  of  Nor- 
folk County  Sup'rs  v.  Cor  (Va.)  880. 
{  2.    Property,  oontraota.  mMi  llsblUtlea. 

A  connty  is  not  liable  for  a  tort  committed 
by  a  chnin-pnuK  superintendent,  thonicb  done 
□nder  instructions  of  the  county  autboritiea. — 
Bailey  v.  Fulton  County  (Ga.)  51)6, 

Under  Code,  S§  3120,  3170.  land  selected  \v 
board  of  supervisors  for  erection  of  clerk  s  office 
must  be  within  limits  of  county.—Board  of  Nor- 
folk County  Snp'rs  t.  Cor  (Va.)  88^ 

COURTS. 

Clerks,  see  "Clerks  of  Courts." 
Contempt  of  court,  see  "Contempt" 
Judges,  see  "Judges."  .  *■ 

Justices*  courts,  see  "Justices  of  the  Peace. 
Province  of  conrt  and  jury,  see  "Trial,"  |  7. 
Bemoval  of  action  from  state  court  to  United 

States  court,  see  "Kemoval  of  Causes." 
Review  of  decisions,  see  "Appeal  and  Error. 
Right  to  trial  by  jury,  see  "Jnry  "  8  1. 
Trial  by  court  without  jury,  see  "Trial."  1 10. 

I  1.    Oovrta  mt  original  ivriadlo- 

tloii. 

That  sustaining  a  demvrrer  to  a  portion  of 
complaint  reduced  the  damages  below  $200  did 
not  oust  the  superior  court  of  jurisdiction,  where 
Bom  originally  demanded  is  not  so  palpably  bad 
faith  as  to  be  fraud  on  jurisdiction  of  the  court. 
—Sloan  V.  Carolina  Cent.  Ry.  Go.  (N.  0.)  21. 

I  2.    Courts  of  limited  or  inferior  Juis- 
diotlon. 

Condemnation  of  land  in  incorporated  town 
for  county  clerk's  office  does  not  subject  same  to 
conflict  of  jurisdiction  between  city  and  county 
courts.  —  BoQrd  of  Norfolk  County  Supra  v. 
Cox  (VttO  380. 

COVENANTS. 

In  insurance  policies,  see  "Insurance,**  f  5. 

I  1.   Aotitma  for  breaolu 

Petition  clatming  as  measure  of  damages 
Talue  of  property  to  which  title  failed  held 
amendable,  so  as  to  make  the  same  the  pur- 
chase price.— St.  John  v.  Leyden  (Ga.)  610. 

Evidence  held  to  show  breach  of  warranty  as 
to  title  of  land.— St.  John  v.  Leyden  (Ga.)  610. 

Evidence  in  action  for  breach  of  warranty 
held  to  sustain  verdict  for  plaintiff.— St.  John  v. 
Leyden  (Ga.)  .610. 

Pleading  construed,  and  held  to  be  an  action 
for  breach  of  warranty  of  title  to  land.— St. 
John  T.  Leyden  (Ga.)  610. 


COVERTURE. 

See  "Husband  and  Wife." 


CREDITORS. 

See  "Assignments  for  Benefit  of  OreditoaV*: 
"Compositions  with  Creditors";  "Creditors 
Suit" ;  "Fraudulent  Conveyance*" ;  "Insol- 
vency."   

  of  heirs  and  distributees,  see  "DeBcent 

and  Distribntion.*'  I  2. 

 Bubrogatum  to  rights  of  creditor,  lee  "Seb- 

rogation?' 

CREDITORS'  SUIT. 

Remedies  in  cases  of  assignments,   see  "As- 
aignmenlB  for  Benefit  of  Creditors,"  $  2. 

Creditors'  bill  h^it  maintainable,  tfaoogh 
plafntili  haa  no  existing  lien  on  property  cf 
main  defeodant— Kruger  v.  Walker  (Ga.) 

Party  with  whom  judgment  debtor  made 
fraudulent  conspiracy  to  conceal  property  kdi 
proper  party  defendant. — Kruger  Walker 
(Ga.)  794. 

Objection  by  demurrer  that  petition  failed 
to  show  that  judgment  declared  on  was  bind- 
ing on  individual  assets  of  firm  heU  cured  hy 
amendment.— Kruger  t.  Walker  (Ga  )  7M. 

A  judgment  creditor  is  entitled  to  pnrsne  ane- 
ceaaive  actions  on  hia  judgment  until  satisfac- 
tion is  obtained.— Kelly  v.  Hamblen  (Va.)  4iH. 

In  an  action  to  subject  defendant's  land  to 
the  lien  of  certain  Judgments,  hdd  error  to  sus- 
tain exceptions  to  an  answer  showing  that 
there  is  other  property  of  the  debtor  and  his 
alienees  subsetiutnt  to  defendant  still  liable  for 
such  jndgnients.~Kel]y  t.  Hamblen  (Va-)  -491. 

CRIMINAL  LAW. 

Conviction  of  offense  included  in  that  charged. 

see  "Indictment  and  Information,"  f  1. 
Indictment,  information,  or  complaint,  see  "!»■ 

dictment  and  Information." 
Particular    offenses,    see    "Arson";  "Asssnlt 
and  Battery,"  6  1;  "Contempt";  "Embeai!*- 
ment" ;  "Fatoe  Pretenses" ;  ^'Gaming,"  J  1 : 
"Homicide";  "Intoxicating  Liquors,"  J|  2,  3: 
"Larceny";  "Trei^oaH."  5  2;  "Vagran^.*" 
Penalties,  see  "Penalties." 
Eeformatorics,  see  "Reformatories." 

S   1.  Jnrisdiotion* 

Acts  1899,  c.  371,  held  void,  as  infri&c^  the 
constitutional  jurisdiction  of  superior  courts, 
under  Const,  art  4.  SS  2.  81  10.  11,  18,  27^ 
Mott  T.  CDmmiaaionera  ot  Forsyth  Coantr  (N- 
C)  830. 

t  2.    Former  Jeopardy. 

Where,  in  indictment  for  larceny,  the  owner- 
ship Is  erroneously  laid,  defendant  is  not  placed 
in  jeopardy,  so  as  to  bar  a  proaecation  under 
'  another  indictment  charging  nim  with  steatinr 
the  same  property  belongmg  to  the  righiful 
owner.— State  t.  Council  (S.  C)  063. 

S  3.    Arraisnment  and  pleas,  and  aolls 

fToaeanl  or  disooTitistnaBce. 
to  allow  withdrawal  of  plea  of  not 
guilty,  and  finding  of  plea  In  abatemmt.  Wrf  ■ 
proper  exercise  of  the  conpt'a  diseiedon.- Bm 
V.  Commonwealth  (Va.)  889. 

S  4.    ETldenoe.  ^  v. 

Evidence  offered  to  prove  an  alibi  should  H 
considered  in  connection  with  all  the  teetimonj 
to  determine  whether  guilt  of  accused  has  beca 
established  beycnd  a  reasonable  doubt.— LsM 
T.  SUte  (Ua.)  S7. 


Nonexpert  witoesBes  can  testify  that  thej 
knew  accused,  and  bad  Been  nothinK  to  indicate 
insanitr— HerodOD  t.  State  (Oa.)  634. 

Any  witness,  after  examining  a  pbysical  fn- 
Btniment,  may  testify  in  his  opinion  that  it  is 
m.  deadly  weapon.— Perry  v.  State  (6a.)  781. 

The  lav  of  circumstantial  evidence  does  not 
apply  where  the  state  proved  a  posltiTe  confes- 
sion.—Perry  T.  State  (Ga.)  781. 

Medical  expert  ftrltt  competent  to  testify  to  an 
opinion  that  the  blow  struck  came  from  tbe 
i-€^r  of  the  injured  person.— Perry  y.  State 
<Ga.)  781. 

^Tidence  of  defendant's  possession  of  weap- 
ODH  helil  admfasible,  as  sbowiofr  pr«>aration  for 
a  homicide.— State     Kintauls  (N.  G.)  81. 

Instruction  to  jury  as  to  admissibility  of  con- 
fession MHd  not  moneouB. — State  t.  Baker  (S. 
C.J  501. 

Confession  made  by  defendant  upon  pretimi- 
nnry  examination  held  competent  to  go  to  jury. 
—State  V.  Baker  (S.  C.)  BOl. 

A  physician  who  attended  the  deceased  may 
base  his  opinion  as  to  tbe  cause  of  decedent's 
death  ou  his  observation  and  examination  of 
the  deceased,  without  a  hypothetical  statement 
of  facts.— State  t.  Foote  (S.  a)  651. 

Where  defendant,  baTing  shot  deceased,  was 
■topped  hj  another,  who,  seeking  to  restrain 
him,  waa  also  shot  1v  him  and  kflled,  erldence 
of  the  other  killing  was  admissible  as  part  of 
the  rea  gestee.— Reed  t.  Commonwealth  (Ya.) 
399. 

I  5.    Time  of  trial  and  eoBtimnance. 

Refusnl  to  continue  case  a  second  time  held 
proiier.— Baker  v.  State  (Ga.)  607. 

"Where  defendant  moved  for  a  continuance, 
and  produced  a  doctor's  cei'tificate  that  his 
nervous  condition  was  disturbed  and  disorder^ 
rd.  but  defendant's  appearance  and  manner  did 
not  indicate  any  nervons  tronble,  his  motion 
wns  properly  denied.— State  v.  Lee  (S.  C.)  706. 

I  6.  Trial— GonMe  and  emdwot  of  trial 
In  KeneraL 

Where  persons  put  their  character  in  issue, 
it  'is  error  for  judge  to  aak  witness  questions 
manifestly  indicating  that  jndge  did  not  be- 
lieve accuwd  were  of  good  character.— Jaques 
T.  State  (Ga.)  1(M. 

It  Is  discretionary  with  cotirt  to  saspend  trial 
to  allow  expert  to  examine  Indenture  in  sknil  of 
accused,  in  order  to  testify  as  to  its  effect  up- 
on accused  as  to  sanity  or  insanity.— Hemdon 
T.  State  (Oa.)  634. 

S  7.    Reeeption  of  evidence. 

Accused  has  no  leenl  rij;ht  to  make  more 
than  one  stntement.— Sharp  v.  State  (Qa.)  03.3. 

A  conviction  will  not  be  reversed  because  evi- 
dence not  in  rchiittfll  was  admitted  after  tbe 
close  of  defendant's  case.— Beed  t.  Common- 
wealth (Va.)  390. 

I  8.   ^—  Argrnmemta    aad    aomdnot  of 
oowucL 

Improper  remarka  by  prosecuting  attorney, 
unrehnked.  held  no  ground  for  reversal,  where 
no  objection  is  made.— Hemdon  v.  State  (Ga.) 
634. 

Waiver  of  argument  to  jury  does  not  pre- 
rlude  state  from  reading  to  jury  confession  in- 
troduced in  evidehce  on  triaL—State  v.  Baker 
(S.  a)  601. 

i  9.  *—  Provlaoe   of   oourt   and  Jury 
in  ceneraL 

Whether  defendant  bad  mental  capacity  to 
de]i)>erate  is  a  question  for  the  jury*  on  con* 
Bictmg  evidence.— State  t,  Jones  (M.  O.)  38. 
36  S.K.-60 


1 10.  ^—  Meeeultr,  reanlsltes,  and  *nf- 
flolenoy  of  Inetonotions. 

Failure  to  charge  that  s  confession  alone, 
uncorroborated  by  other  evidence,  will  not  jus- 
tify conviction,  neld  cause  for  new  trial.— Lu- 
cas V.  State  (Ga.)  87. 

Where  a  witness  on  criminal  prosecution  tes- 
tified that  his  evidence  before  the  gi-and  jury 
was  false,  it  was  error  to  fail  to  charge  that, 
if  witness  knowingly  swears  falsely  to  a  ma- 
terial mattWi  his  testimony  must  he  disregard- 
ed, nnless  corroborated. — Plummer  t.  State 
(Ga.)  233. 

Where  there  was  no  corroboration  of  a  wit- 
ness shown  to  have  sworn  falsely.  It  was  error 
to  charge  that,  if  he  had  been  impeached  and 
restored  to  confidence  of  tbe  jury,  he  should  he 
believed  in  preference  to  the  iiapeachins  atI- 
dence.— Plnmmer  r.  State  (Oa.)  233. 

A  judge  can  base  an  instruction  on  t^ie  state* 
meat  of  the  oecnsed.— Ooy  v.  Stote  (Ga.)  857. 

It  is  reversible  error  to  charge  on  the  subject 
of  corroboration,  when  there  is  no  corrol>ornt- 
ing  evidence  in  the  case.— Coney  t.  State  (Ga.) 
907. 

Failure  to  recapitulate  evidence  in  charges  la 
a  criminal  trial  had  not  error,  in  absence  of  re- 
quest therefor.— State  T.  Klnaanls  (X.  C.)  81. 

Giving  an  instruction  in  a  criminal  case  not 
applicable  to  the  facts  is  not  error,  unless  the 
principle  stated  is  erroneous,  or  might  confuse  or 
mislead  a  jury.— Reed  v.  Commonwealth  (Va.) 
399. 

S  11.  —  Roqaesta  fw  lastnetlons. 

Where  counsel  submits  certain  prbposltious 

of  law,  without  request  to  charee,  it  is  enough 
if  the  court  charges  substantially  the  law  ap- 
plicable to  the  case.— State  v.  Wine  (S.  C.)  4^. 

Failure  to  charge  on  self-defense  hdd  not  er- 
ror, in  absence  of  request. — State  v.  Chiles  (S. 
O.)  496. 

{  12.    Onstody,  oondnot,  and  delib- 

erations of  iury. 

Remarks  of  a  preacher  in  prayer  and  sermon, 
at  which  jury  attended  during  trial,  Md  not 
misconduct  prejudicial  to  the  prisoner. — State  t. 

Kinsauls  (N.  C.)  81. 

In  the  absence  of  evidence  of  prejudice,  judge 
allowing  juror  to  receive  a  letter  held  not  error. 
—State  V.  Wine  (S.  O.)  439. 

Failure  of  the  record  to  show  that  the  usual 

oath  was  administered  to  the  officer  in  diarge 
of  a  jury  on  its  adjournment  from  day  to  day 
held  no  ground  for  reversing  a  conviction. — Reed 
V.  Commonwealth  (Va.)  399. 

The  fact  that  one  of  the  depaty  sheriffs  who 
had  charge  of  tbe  jury  in  a  criminal  case  was  a 
witness  for  the  state  is  no  ground  for  reversal 
of  a  conviction  in  such  case. — ^Reed  t.  Common- 
wealth (Va.)  399. 

i  13.    Verdict. 

A''erdict  held  sufficient  In  form,  and  a  subse- 
giient  addition  thereto  not  prejudicial.— State  v. 
Kinsauls  (N.  C.)  31. 

S  14.  —  WalTer  and  oorreotion  of  Ir- 
recnlarities  and  errors. 

Where,  on  objection  to  state  counsera  re- 
marks in  a  criminal  case,  the  judge  stops  him, 
and  cautions  the  pury  to  disregard  such  remarks 
no  error  is  committed. — State  v.  Kinsauls  (N.  OS 
31. 

SIS.  Motions  for  new  trial  and  la  ar- 
rest. 

Dismissal  of  motion  for  new  trial  for  want 
of  brief  of  evidence  held  proper,  where  no  brief 
woa  filed  within  the  time  prescribed  hy  otder 


be  rcTersed.— Clark  v.  State  (Ga.)  297. 

New  trial  for  Dcwly-diBcovered  evideace  as  to  j 
inmnitj  of  BccQsed  Aeld  properlr  denied.— Baker 
T.  State  (Ga.)  607. 

Evidence  hefd  to  austaln  conrlctlon  of  mar* 
der.— Baker  t.  State  (Ga.)  607. 

After  verdict  of  guilty,  a  new  trial  should  not 
be  granted,  on  the  ground  of  bias  of  a  juror  ^ 
who  qualified  himneliF  on  bis  voir  dire,  on  the  . 
ancorroborated  evidence  of  one  witness.— Tur- , 
ner  r.  State  (Ga.)  C86.  ! 

Newly-discovered  evidence  tending  to  impeach  ' 
a  witness  offorde  do  canse  for  granting  a  new 
trial.— Carmichnel  t.  State  (Ga.)  872. 

Motion  for  new  trial  after  close  of  term  for 
misconduct  of  jury  known  at  the  time  heid  too 
late.— State  v.  Kiasaals  (N.  a)  31. 

A  motion  in  arrest  admits  truth  of  allen- 
tiona  of  indictment.— State  t.  Newcomb  (N.  0.) 
147. 

The  fact  that  a  judge  stated,  in  hie  refusal 
to  grant  a  new  triaJ  because  of  the  insufiicien-  ' 
cy  of  the  evidence,  that  the  jury  had  the  right  | 
to  discredit  tbe  testimony  of  an  expert,  does 
not  make  the  refusal  erroneous. — State  v.  Foote 
(S.  C.)  551. 

18  16»  17.  Appeal  aad  mw,  tatA  certio- 
vmrl-jB  camsval. 

A  ground  of  a  motion  for  new  trial  assign- 
ing error  in  excluding  evidence,  but  not  setting 
it  forth,  cannot  be  considered. — Lucas  State 

(Ga.)  87. 

Where  defendant  pleads  guilty  to  a  charge  in 
a  court  having  no  jurisdiction,  he  can  bring  cer- 
tiorari to  review  error  of  court  In  imposing  i 
penalty.— Williams  t.  City  Coundl  of  Augusta  I 
(Ga.)  G07.  i 

Grounds  of  motion  for  new  trial  not  approved 
by  presiding  judce  cannot  he  considered  on  ap- 
peal.—Sharp  V.  State  (Ga.)  633. 

Where  there  is  no  return  or  acknowledgment 
of  service  Indorsed  on  the  bill  of  exceptions,  the 
writ  of  error  will  be  dismis8ed.^Oow  t.  State 
(Ga.)  858. 

Under  Code,  S  1237,  the  state  cannot  appeal 
from  a  judgment  on  general  verdict. — State  v. 
Savory  (N.  a)  22. 

Failure  of  prisoner's  counsel  to  ask  for  fuller 
Instmctiona  precludes  objection  on  appeal  that 
fuller  Instructions  were  not  given,— ^tate  T. 
KInaauls  (N.  a)  31. 

In  a  capital  case,  specific  exceptions  to  judge's 
charge  may  he  inserted  nunc  pro  tunc. — State 
V.  Kinsauls  (N.  C.)  31. 

Exception  to  charge  "as  given"  held  too  broad 
to  he  amilable  under  Code,  |  650. — State  t. 
KiDsauls  (N.  C.)  31. 

Finding  of  fact  by  Judge  on  criminal  trial 
that  a  juror  was  indifferent  held  not  rerlewable. 
—State  ▼.  Khisauls  (N.  C.)  31. 

Failure  of  prisoner  to  exbaost  peremptory  dial- 
lengcs  precludes  review  of  exceptions  to  jurors. 
—State  T.  Kinsauls  (N.  0.)  31. 

A  cause  will  not  he  reversed  because  of  er> 
roneons  reason  assigned  for  proper  ruling. — 
State  T.  Weaver  (S.  C.)  -109. 

New  trial  will  not  be  granted  upon  rerersal 
of  cause  for  illegal  sentence.— State  T.  Baker 
(S.  O.)  601. 

Transcribing  on  tbe  minute  book  of  the  county 
court  a  judgment  of  the  circnit  court  reversing 
a  judgment  of  such  court  was  n  sufficient  com- 
pliance with  Code,  8  4060,  and  bence  the  coun- 


ord  must  show  what  the  party  offering  the  wit- 
ness expected  to  prove  by  him. — JadEMm 

Commonwealth  (Va.)  4S7. 

118.  —  Revimr. 

A  charge  as  to  presumption  arising  from  re- 
cent possession  of  stolen  goods  held  not  prej- 
udicial to  the  accused.— Joseph  v.  State  (Ga.) 
01. 

Statement  of  accused  htid  to  jnstifr  a  charge 
on  the  law  of  voluntary  manslaughter. — Qaj  t. 

State  (Ga.)  8S7. 

Tbe  court  will  not  pass  on  assignments  of 
error  requiring  consideration  of  evidence  when 
the  brief  thereof  !s  a  full  report  of  the  exan»- 
ination,  embracing  needless  matter.  —  Carml- 
cbael  V.  State  (Ga.)  872. 

Recapitulation  of  evidence  in  judge's  charge 
in  a  criminal  trial  will  be  presumed  where  tbe 
record  does  not  show  the  contrar7.-r8tate  T.Kin- 
saula  (N.  G.)  31. 

Action  of  trial  court  In  rescinding  durii^  term 
order  setting  aside  verdict  of  conviction 
not  reviewable,  in  almence  of  abuse  of  discre- 
tion.—State  V.  Chestnutt  (N.  0.)  278. 

The  overruling  of  a  motion  for  a  new  trial 
on  the  ground  of  Insufflcimcy  of  the  evidence 
will  not  be  reviewed  on  appeal,  if  the  rerdict 
is  supported  by  some  evidence.- State  t.  Foot« 
(S.  C.)  551. 

An  instruction  learing  an  inference  to  be 
drawn  by  the  jary  from  tacts  nndispnted  and 
uncontradicted  by  evidence  in  a  criminal  ease 
is  not  prejudicial  error.— State  t.  Bobs  OS.  CI 

659. 

An  instruction  in  a  criminal  case,  in  no  re- 
spect prejudicial  to  defendant,  cannot  be  nrged 
as  ground  for  reversal.— State  t.  Bobs  (S.  C> 

659. 

Where  an  instruction  in  a  criminal  case  it 
proper  when  considered  in  connection  with  tbe 
whole  charge,  error  based  cn  it  when  taken 
separately  is  harmless.— State  t.  Lee  (8.  C.) 
706. 

Whore  defendant  was  on  trial  for  murder, 
error  based  on  the  failure  of  the  trial  eonrt  to 
give  an  instruction  in  his  preliminary  charge 
was  harmless,  whne  such  an  instroction  was 
given  in  tbft  final  charge^— State  t.  Lee  (S.  C) 
706. 

1 19.  Punishment    mmM.    prsrsatlan  «f 

crime. 

Court  cannot  impose  sentence  ot  perpetual 
banishment  from  state  for  grand  larceny.— 

SUte  T.  Baker  (S.  Q)  601. 

The  severity  of  a  sentence  for  Tlolating  a  city 
ordinance,  within  the  limits  of  the  ordinance 
and  the  city  charter,  Is  discretionary  with  the 
trial  court. — Gtj  Coundl  of  GreenviUe  t.  Km- 
mls  (S.  0.)  727. 

CROPS. 

See  "Agriculture." 

CROSS-EXAMINATION. 

See  "Witnesses,"  |  2. 


CURTESY. 

See  "Dower." 

Under  Const,  art  10,  S  6,  a  hnsba&d  has  BO 
right  of  curtesy  in  Isnd  devised  by  Us  wife.— 
Tiddy  v.  Graves  (N.  O.)  1Z7. 
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CUSTODY, 

t  iary,  see  "Criminal  Law,"  {  12. 

CUSTOMS  AND  USAGES. 

What  is  a  reasonable  time  tor  a  grantee  of 

timber  deed  to  exercise  the  privileges  granted 
t'leby  cannot  be  determined  with  reference 
local  usage,  unless  such  usage  is  bo  general 
to  become  a  part  of  the  contract  hy  implica- 
m.— Goette  t.  Lane  (Oa.)  758. 
Charge  in  reference  to  custom  regulating  time 
tliin  which  party  shoald  exercise  his  rights 
ider  a  contract  held  erroneous,  where  the  evi- 
nce did  not  establish  the  existence  of  a  cus- 
m  of  universal  observance.— Goette  y.  Lane 
a.)  758. 

DAMAGES. 

«  "Death,"  |  1. 

■each  by  vendee  of  contract  for  sale  of  land, 
lee  "Vendor  and  Purchaser,"  ft  2. 
tmpensBtion  for  property  taken  for  public 
ise,  see  "Eminent  Domain,"  8  2. 
juries  caused  by  public  improvements,  see 
'Municipal  Corporations,"  |  4. 
replevin,  see  "Replevin." 

1.    OrovBds  and  svbjeots  -  of  eonpev- 
satorj  Jamagea. 

[n  an  action  (or  the  wrongful  rescission  of 
ilntiCTs  contract  to  erect  buildings  for  defend- 
t,  the  prospective  profits  on  the  contract  may 
recovered  as  part  of  the  damages.— Jenkins 
Charleston  St.  Ry.  Co.  (S.  C)  703. 

B.    Metuvre  of  dainagea. 

(Vhere  a  fence  is  destroyed  by  fire,  plaintiff 
QDot  recover  for  services  in  calling  his  neigh- 
rs  and  friends  to  assist  in  nutting  It  out— 
uthem  By.  Co.  T.  Ward  (G«.)  78w 

EVhere  a  fence  Is  burned  by  a  railroad,  the 
Ine  of  the  field  for  pasture  cannot  be  recov- 
•d  for  a  longer  period  than  necessary  to  re- 
ice  the  fence.— Bonthem  By.  Co.  v.  Ward 

a.)  78. 

3.    Pleading,  OTldenoe,  amd  asoossntent. 

n  action  for  personal  injuries,  fnstmctioa  on 
■  right  of  plaintiff  to  recover  for  his  de- 
flsed  capadty  to  work  AeM  proper. — City  Coon- 
of  Angiiata  v.  Owens  (Ga.)  830. 

in  action  for  personal  injuries  hdd  open  to 
uiirrer  on  the  ground  that  expenses  incurred 
medical  attention  were  not  therein  alleged. 
Vestem  Union  Tel.  Go.  v.  Griffith  (Ga.)  858. 

DEATH. 

Actions  fov  oavsing  death. 

'he  measure  of  damages  for  death  of  hus- 
id  is  the  full  value  of  his  life,  though  he  was 
ng  apart  from  his  wife  at  the  time  of  his 
th. — Central  of  Geor^a  By.  Co.  t.  Bond 
I.)  299. 

.  father,  whose  monthly  wages  were  more 
n  enough  to  afford  him  individually  a  sup- 
t,  hdd  not  dependent,  under  Civ.  Code,  5 
8,  so  as  to  be  entitled  to  recover  the  full 
lie  of  the  life  of  an  unmarried  minor  son. — 
trgia  Boilroad  &  Banking  Co.  v.  Splnks  (Ga.) 

.  man  whose  earnings  are  sufficient  to  ade- 
.toly  support  himself  is  not  dependent,  with- 
Cir.  Code,  I  'ia'M,  though  chargeable  with 
ntennnce  of  others.— Georgia  Railroad  & 
ifcing  Co.  T.  Spinks  (Ga.)  855. 

ction  for  wrongful  death  of  husband  or 
]er  fidd  not  maintainable  where  he,  while 
ife,  voluntarily  settled  with  the  wrongdoer. 
Diithcm  Bell  Telephone  &  Tdegraph  Oo.  T. 
sin  (Ga.)  881. 


An  administrator  lieJd  entitled,  under  Code,  SS 
1498,  1499,  to  recover,  for  the  negligent  killing 
of  his  five  months  old  intestate,  damages  meas- 
ured by  the  difference  between  the  probable 
gross  income  and  probable  cost  of  living  of  such 
Infant.— Russell  v.  Windsor  Steamboat  Co.  (N. 
C.)  191. 

Expectancy  of  tife  of  ctilid,  when  not  fixed  by 
statute,  may  be  sworn  by  evidence^— Russell  f . 
Windsor  Steamboat  Co.  (N.  C.)  191. 

Under  Bev.  St.  {  2316,  a  pecuniary  loss  need 
not  be  shown  in  action  for  death  of  infant.~ 
Mason  v.  Southern  Ry.  Co.  (S.  G)  440. 

DEBTOR  AND  CREDITOR. 

See  "Assignments  for  Benefit  of  Creditors**; 
"Frandolent  Conveyances";  "InsolTeacy.** 

DECEDENTS. 

Estates,  see  "Bxecutors  and  Adminlstratora.** 
Testimony   as  to  transactions  with  persona 
since  deceased,  see  "Witnesses,"  }  JU* 


DECEIT. 


See  "Fraud.** 


DECURATION. 

In  pleading,  see  "Pleading,"  |  2. 


DECLARATIONS. 

n  civil  actions,  sfl 

DEDICATION. 


As  evidence  in  civil  actions,  see  "BTldane^* 


8  1*    Hstnre  and  raqnlaites. 

On  trial  of  issue  as  to  whether  certain  land 
was  dedicated  by  a  coun^,  hdd  not  error  to  eX' 
elude  evidence  as  to  what  "the  public  under- 
stood" in  regard  to  the  dedication;  no  declara- 
tion of  county  authorities  being  shown.— Ben- 
nett T.  Mitchell  County  (Ga.)  461. 

Purchaser  of  lots,  bavins  been  induced  to  buy 
under  a  map  showing  a  dedication  of  a  court, 
held  entitled  to  enjoin  the  building  thereon, 
though  the  dedication  had  never  been  formally 
accepted  by  public  authoritiea.— Conrad  t.  West 
End  Hotel  &  Land  Co.  (N.  C.)  282. 

Facts  Aeld  to  show  an  irrevocable  dedication 
of  a  court  to  public  purposes.— Conrad  T.  West 
find  Hotel  &  Land  Co.  (K.  0.)  282. 

DEEDS. 

Cancellation,    see    "Cancellation    of  Instro- 

menta." 

Covenants  in  deeds,  see  "Covenants." 
Deed  of  homestead,  see  "Homestead.** 
Estoppel  by  deed,  see  "Estoppel,"  S  1. 
In  fraud  of  creditors,  see  "Fraudulent  Con- 
veyances." 

Of  trust,   see  "Assignments  for  Benefit  of 

Creditors,"  8  1;  "Mortgages." 
Parol  or  extrinsic  evidence,  see  "Evidence," 

f  9. 

S  1.    Beavisltea  and  validitr. 

Delivery  is  complete  when  deed  is  accepted.— 
Slalliogs  V.  Newton  (Ga.)  227. 

Delivery  of  deed  held  easentiol  to  validity. — 
Stallings  v.  Newton  (Ga.)  227. 

Evidence  htld  not  to  show  fraud  or  false  rep- 
resentations In  obtaining  deeds,  requiring  thar 
cancellation  in  equity. — Johnson  t.  nanuin  (S. 
0.)  6G4;  McGiU  t.  Same.  Id. 

Evidence  raising  only  a  strong  suspicion  thak 
a  deed  from  a  son  to  his  fath^  was  obtained 
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Deed  construed,  and  hehl,  that  reservation 
therein  conferred  on  grantor  a  mere  power  to 
Bell  and  reinvest  for  benelit  ol  grantees. — Ellis 
vy  Gray  (Ga.)  97. 

Deed  conveying  interest  in  jjowinn  timber 
constmed,  and  held  that  payment  of  balance  of 
price  on  each  lot  was  not  a  condition  precedent 
to  right  to  enter  and  cut  timber.— McKae  T. 
Stillweli  (Ga.)  601. 

A  deed  conveyine  a  determinable  interest  in 
growing  timber  held  entitled  to  be  recorder!  as 
conveying  an  interest  in  realty.— McRae  v.  Still- 
well  (Ga?)  604. 

Deed  construed,  and  held  to  convey  to  gran- 
tees timber  Piiitnltle  for  mirnoses  Indicated  there- 
in, and  to  authorize  removal  within  a  reasonable 
time,  and  forfeiture  of  rights  under  deed  on 
failure  so  to  do.— McRae  v.  Stillweli  (Ga.)  601. 

i  3.   Plaadins  amd  erldemee. 

A  legftl  registry  of  a  deed  raisea  a  presainp- 
tloD  of  delivery.— StallingB  t.  Newton  (Ga.)  227. 

DEFAMATION. 

See  "Libel  and  Slander." 

DELAY. 

In  transportation  or  delivery  of  goods  by  car- 
rier, aee  "Carriers,"  i  1. 
Laches,  see  " Equity, "  f  2. 

DELIVERY. 

Of  deed,  see  "Deeds,"  S  1. 

Of  goods  by  carrier,  see  "Carriers,**  |  1. 

—  sold,  see  "Sales,"  S  4. 

DEMURRER. 

In  pleading,  see  "Pleading,"  |  4t 
To  evidence,  see  "Trial,"  f  6. 

DENIALS. 

In  pleading,  aee  "Pleading,"  |  8. 

DEPOSITIONS. 

See  "Witnesses." 

No  objection  to  written  interrogatories  a? 
leading  wilt  prevail,  unless  Sled  with  interroga- 
tories before  issuing  commission.— Franloi  t. 
Gross  Lumber  Co.  <Ga.)  314. 

Where  a  deposition  transmitted  by  mail  waF 

by  the  |>o8tmaster,  in  the  presence  of  the  par 
ties,  delivered  to  the  justice,  pending  trial,  and 
on  objection  that  it  had  not  been  indorsed  as 
required  by  Civ.  Code,  §  5310,  the  justice  made 
the  proper  indorsement,  it  was  a  sufHcient  com- 
^auce  with  the  law. — Keys  v.  Flemister  (Ga.) 

Under  Code,  g  S3G3,  a  notice  served  in  Rich- 
mond nt  3:45  p.  m.,  May  24tb,  on  counsel  of 
Donreftident,  to  take  the  deposition  of  a  party  at 
Hampton,  Va.,  on  May  20tb,  was  not  served 
In  a  reasonable  time,  where  nonresident  resided 
in  Baltimore.— Payne  v.  Zell  (Va.)  379. 

DESCENT  AND  DISTRIBUTION. 

See  "Dow«^;  ''Bxecntora  and  Administra- 
tors." 

I  I.    Persons  entitled  Mid  tltalv  napeo- 
tiTO  aliares. 

Au  heir  is  not  disinherited  without  eznresa 
devise  or  necetisary  implication  thezeof,- Baer 
«  Forbes  (W.  Va.)  364.  . 


Lucik  uis  1.1  luu live  Buoras,  ne(»  noc  to  oe  a  coarge 
against  real  estate  conveyed  to  snch  hein,  after 
the  death  of  deceased.  In  consideration  of  the 
release  of  an  indebtedness  to  deceased  which 
was  secured  by  a  trust  deed  on  the  propertr. — 
James  v.  Withers  (N.  O.)  17a 

Heirs  and  distributees  of  a  decedent  cannot 
acquire  title  to  his  cboses  in  action,  without 
administration  proceedings,  merely  by  taking 
possession,  so  as  to  authorize  the  maintenance 
of  an  action  thereon  in  their  own  name. — Dar- 
win V.  Moore  (S.  C.)  539. 

Where  an  administrator  was  entitled  to  one- 
third  of  intestate's  land  as  her  heir  at  law, 
bis  Creditors  could  sell  his  share  under  a  judg- 
ment secured  against  him  in  his  individual  ca- 
pacity.—Hendrix  T.  Holden  (S.  a)  lOia 

DESCRIPTION. 

Of  devisees  or  legatees  in  will,  see  "Wills,* 

S  4.   

Of  property  devised  or  bequeathed,  aee  "WiUa,** 


DETINUE. 


See  *'BepleTln.» 


See  "Wilta." 


DEVISES. 
DILIGENCE. 


Of  party  asking  relief,  see  "Specific  Perform- 
ance," I  2. 

DIRECTING  VERDICT. 

In  civil  actions,  see  "Trial,"  |  6. 

DISCHARGE. 

From  indebtedness,  see  "Release.** 
From  liability  aa  anrety,  see  "Prindpal  and 
Surety,"  §2. 

DISCRETION  OF  COURT. 

Review  In  dvil  actions,  aee  "Appeal  and 
ror,"  I  14. 

DISMISSAL  AND  NONSUIT. 

At  trial,  see  "Trial."  f  6. 

Dismissal  of  appeal  or  writ  of  error,  aee  "Ap- 
peal and  Error,"  §  10;  '.'Criminal  Law,"  |  17. 

i  1.  InToluntary. 

Motion  to  reinstate  after  expiration  of  term 
at  whicli  order  of  dismissal  was  entered  ktl-l 
erroneously  granted,  no  sufficient  excuse  for 
the  delay  being  shown. — Watkins  t.  Brisandine 
(Ga.)  SOI. 

Where  action  Is  dismissed,  unless  petition  is 
amended  within  certain  tfme,  it  is  too  late, 
where  amendment  is  not  Sled,  to  except  to  the 
order  of  dismissal,  but  same  should  be  made 
subject-matter  of  direct  bill  of  exceptions. — 
Chipman  v.  Oornwdl  (Ga.)  923. 

Where  court  dismisses  case  because  petition 
does  not  set  forth  cause  of  action,  and  allows 
plaintiff  certain  time  to  amend  petition,  and  he 
fails  so  to  do,  the  effect  of  tne  order  is  to 
di^se  of  the  case.— Chipman  t.  Comwell  (Ga.) 

DISQUALIFICATION. 

Of  judge,  see  "Judges,"  %  L 


DISTRESS. 

For  rent,  we  "Lmndlord  and  Tenant,"  {  4, 


DISTRIBUTION. 

Of  estate  of  decedent,  see  "Descent  and  Die- 
tribution";  "Bzecntors  and  Adminlstraton," 

i  5- 

Of  proceeds  of  sale  on  ezecatton,  see  "Bxecn- 
tioD,"  I  6. 

DIVERSE  CITIZENSHIP.  . 

Oi-oiind  of  jurisdiction  of  Uaited  Statea  courts, 
see  "SemoTal  of  Causes,"  |  1. 

DIVORCE. 

i  1.    Jariadiotlon,  prooeedlaKS,  »mA  re- 
lief. 

Where  it  was  sliown  that,  less  than  three 
years  before  a  divorce  was  decreed  for  aban- 
donment in  favor  of  a  husband,  he  had  lived 
and  cohabited  with  his  wife  for  several  months. 
htiil  not  error  to  set  aside  the  decree. — Wlllard 
T.  Wlllard  (Va.)  518. 

Circumstances  reviewed  in  a  pi-oceeding  by 
a  wife  for  rehearing  of  a  divorce  case,  and 
such  wife  hd'l  not  precluded  by  laches  from 
the  right  to  file  an  amended  cross  bill  and  pro- 
cure proof  of  its  aHegations.— Willard  t.  Wll- 
lard (Va.)  518. 

Under  Code,  {  3283,  a  wife,  aKainst  whom 
divorce  was  decreed  without  api>earance  or 
t«rrvice  of  process,  held  entitled  to  a  rehearing.— 
Willard  v.  Willard  (Va.)  5ia 

I  S.    Alimony  allowaaeea,  And  dispoid* 

tlon  or  property. 

On  attachment  for  coatempt  against  husband 
for  failing  to  pay  to  his  wife  temporary  ali- 
mony, the  conrt  can  modify  his  order  so  as  to 
retluce  the  amonut.— Gordon  v.  Gordon  (Ga.) 
296. 

In  contemnt  proceeding  for  failure  to  pay 
temporary  alimony  to  wife,  the  coart  can  ad- 
judge that  part  of  the  costs  he  paid  by  the 
wife.— Gordon  t.  Gordon  (Qa.)  296. 

DOCUMENTS. 

As  erldenoe  In  dril  actions,  see  "Bvldenee,'* 
i  8. 

DOMICILE. 

Of  partiea  as  affecting  venue,  see  "Venu^"  |  2. 

DONATIONS. 

See  "Qltta.** 

DOWER. 

t  !•    ITAtnre  and  requisites. 

A  widow  is  entitled  to  liower  in  lands  of 
which  her  husband  was  seised  during  the  mar- 
riage unless  the  lands  were  boueht  and  paid 
for  by  another  and  conveyed  to  him  by  inad- 
vertence.—Gardner  v.  Gardner  (Va.) 

A  widow  is  not  entitled  to  dower  in  land 
which  her  husband  has  agreed  to  devise  to 
another  before  his  marriage. — Burdine  v.  Bur- 
dine's  Ex'r  (Va.)  902. 

I  2,   Inehoate  Isterest. 

Where  a  wife  indorses  her  release  of  dower 
on  a  deed  to  her  husband's  land,  which  was 


tree  from  ner  claim  of  dower.— L<avender  t. 
Daniel  (S.  C.)  54U;  Same  v.  Lavender.  Id.; 
Same  v.  Humphries,  Id. 

A  deed  of  separation,  by  which  both  husband 
and  wife  release  dower  and  curtesy,  held  not  a 
statutory  jointnre,  relearins  dower,  within  Code, 
SI  2270,  2271.— Land  T.  Shipp  (Va.)  391. 

A  wife  is  entitled  to  dower  in  lands  mort- 
gaged by  her  husband  after  deed  of  separation 
in  which  she  releases  her  dower,  in  which  mort- 
gage she  does  not  Join,  since  her  release  of  dower 
is  absolutely  void.- Und  v.  Shipp  (Va.)  301. 

Release  of  a  wife's  dower  Held  not  authorised 
by  Married  Woman's  Act.  c.  103  (Code,  | 
2284),  authorizing  a  married  woman  to  contract 
with  reference  to  her  separate  estate. — Land  t. 
Shipp  (Va.)  -^Ql. 

8  3.    BIsHta  aad  nHedlea  •£  wUow. 

Widow  adjudged  entitled  to  dower  held  also 

entitled  to  damages  for  detention  equal  to  one- 
third  of  rents  and  iwofita  of  lands  from  date  of 
her  demand  for  dower. — Brown  v.  Morisey  (N. 
C.)  284. 

Under  Bev.  St.  1893,  $  1902.  where  a  widow 
receipted  for  her  distributive  share  of  an  estate, 
and  thereafter  sought  to  retract  her  election  and 
claim  dower,  the  burden  is  on  her  to  show  that 
she  was  misled  as  to  the  condition  of  the  es- 
tate.—Lavender  V.  Daniel  (S.  O.)  540:  Same  v. 
Lavender,  Id.;  Same  v.  Humphries,  Id. 

A  condderatlon  to  a  wife  for  release  of  dow- 
er to  her  husband  need  not  be  returned  as  a 
condition  to  an  assignment  of  dower,  since  sndi 
release  is  absolutely  void.— Land  v.  Shii^  (Va.) 
391. 

DUE  PROCESS  OF  LAW. 

See  "Constitutional  Law,"  §  6. 


DYING  DECLARATIONS. 

See  "Homicide,"  S  4. 

EASEMENTS. 

Public  easements,  see  "Dedication*':  "High- 
ways." 

I  1.   Exteat  of  vMckt,  mmm,  lu&d  oliatna- 
tlon. 

In  order  to  sustain  application  for  removal 
of  obstmctlon  of  private  way  based  on  pre- 
scription, plaintiff  must  show  uninterrupted  use 
for  seven  years,  and  that  it  did  not  exceed  15 
feet  in  width,  and  that  it  was  the  same  16 
feet  originally  appropriated.— Buchanan  t, 
l>arks  (Ga.)  oIt. 

EJECTION. 

Of  passenger,  see  "Carriers,"  |  8. 

EJECTMENT. 

I  I.    Blcht  of  aetiom  mmd  defenses. 

Under  Code,  IS  143.  14U,  the  pleading  by 
defendant,  in  actions  for  the  possession  of  real 
I  estate,  of  limitations,  does  not  throw  on  plain- 
j  tiff  the  burden  of  showing  that  he  has  been 
I  in  possession  within  20  years,  where  he  shows 
title,  since  the  presumption  created  by  sec- 
tion 146  can  only  be  rebutted  by  proof  on  the 
part  of  defendant  that  he  had  been  in  adverse 
possession  for  20  years. — Conkey  v.  John  L. 
Roper  Lumber  Co.  (N.  C.)  42. 

fi^qnitable  title  of  the  owner  of  mortgage  is 
:  BulHcient  to  sustain  action  by  him  for  posses- 


title,  which  the  partrowuiDg  it  could  assert.— 
Wilson  T.  Braden  (W.  Va.)  367. 

Defendant  in  possession  cannot  defeat  recoT- 
ery  by  showing  transfer  of  title  before  ac- 
tion.—Wilson  V.  Braden  (W,  Va.)  867. 

i  2.   Pleading  and  evidence. 

Under  Acts  1885,  c.  147,  and  Code.  I  1546, 
wher«  plaintiff  and  defendant  had  a  common 
grantor,  and  plaintifl's  deed,  though  given  long 
after  defendant's,  was  recorded  first,  the  bur- 
den of  proving  plaintiffs  deed  fraudulent  rest- 
ed on  defendant— Austin  v.  Staten  (N.  C.)  338. 

The  burden  of  proof  is  on  defendant,  alleg- 
'ing  title  in  third  person,  to  prove  the  same.— 
WUson  V.  Braden  (W.  Va.)  367. 

fl  3.    Trial,   Jndcment,   enforeemeut  of 
Judciuaatt  and  review. 

Where  plaintiff  shows  perfect  paper  title  to 
land  in  controversy,  and  defendant  shows  sev- 
en years'  adverse  possession  under  written  evi- 
dence of  title,  lula  proper  to  direct  verdict  for 
defendant.— Briscoe  v.  Holder  (Ga.)  060. 

Where  plaintiff  in  ejectment  recovers  an  ex- 
cessive judgment  it  will  be  reversed  on  ap- 

Eeai,  with  direction  to  grant  a  new  trial  un- 
iBS  plaintiff  remit  the  excess  by  accurate  re- 
lease entered  of  record.- Fry  t.  Stowera  (Va.) 
482. 

Instructions  that  disclaimer  of  title  can  only 
be  made  by  deed  or  court  record,  and  that  a 
party's  admissions  as  to  a  boundary  dispute 
are  to  be  given  the  same  weight  as  In  other 
actions,  Md  not  conflicting.— Pry  v.  Stowers 
(Va.)  482. 

It  is  error  not  to  impose  terms  on  a  party  In 
ejectment  achieving  an  excessive  recovery,  ei- 
uier  to  remit  excess  or  suffer  new  trial,  the 
same  as  in  any  other  action. — Fry  v.  Stowers 
(Va.)  4S2. 

A  disclaimer  of  ctcess  recovered  In  eject- 
ment, failing  to  accurately  describe  such  excess, 
will  not  prevent  a  new  trial  unless  accurate 
release  he  entered  of  record.— Fry  t.  Stowers 
(Va.J  482. 

S  4.   Damaces,  mesne  profits,  improve- 
ments,  and  taxes. 

Defendant,  claiming  credit  for  improvements 
made  by  hfs  predecessor,  is  liable  for  mesne 

8 refits  chargeable  to  his  predecessor.- Mills  t. 
eer  (Ga.)  673. 

Under  Act  Dec.  21,  1897,  where  defendant 
has  been  in  1>ona  flde  possession  under  ad- 
verse claim,  be  may  plead  as  set-off  permanent 
improvements  placed  thereon  by  himself  or 
other  twna  fide  claimants  prior  to  the  act — 
Mills  v.  Geer  (Ga.)  678. 

Where  plaintiffs  have  been  In  possession  or 
enjoyed  rents  from  land  of  defendant,  which 
they  had  received  in  lieu  of  land  iuvolved  in 
suit,  defendant  has  a  right  to  plead  such  bene- 
fito  as  a  set-off  to  plaintiffs'  claim  for  mesne 
profits  against  him.— Mills  v.  Geer  (Ga.)  673. 

ELECTIONS. 

I  1.  Oontests. 

tinder  Code,  g  160,  the  corporation  court  of 
a  city  has  no  jurisdiction  to  determine  contests 
over  election  of  members  of  the  common  coun- 
cil of  the  city.-MitcheU  t.  Witt  (Va.)  52& 

ELECTRICITY. 

Petition  in  action   against  telephone  com- 

{tanies  for  injuries  caused  by  negligently  allow- 
og  their  wires  to  remaia  m  contact  Add  de- 
murrable for  falling  to  set  oat  at  what  points 


breaking  wires  hdd  not  open  to  demnrrer  for 
misjoinder  of  parties  defendant.— Western  Un- 
ion TeL  Co.  T.  Gnffith  (Ga.)  858. 

EMBEZZLEMENT. 

Evidence  hdd  Insuffident  to  sustain  godtIc- 
tion  of  larceny  after  trust- Almand  t.  State 

<Ga.)  215. 

An  indictment  charging  defendant  with  con- 
version of  money  and  a  check  intrusted  to  him 
by  hia  tenant  held  not  to  charge  embezslement 
under  Code,  f  I014.-State  t.  Keith  (N.  G.)  109. 

Landlord  who  converts  tenant's  share  of  pro- 
ceeds of  sale  of  crop,  of  which  he  was  entitled 
to  one-half  is  not  guilty  of  eml>ezslement,  un- 
der Code,  I  1014.-8tate  t.  Keith  (X.  G)  160. 

EMINENT  DOMAIN. 

Public  improvements   bj   municipalities,  aee 
"Munidpal  Corporations,"  |  4. 

I  1.    Hatnre,  extent,  and  dalacatlaM  of 

power. 

Act  Dec.  7,  1897,  confers  no  power  to  con- 
demn a  water  right,  but  only  to  condemn  ease- 
ments on  land  of  others  in  order  to  ran  lines 
of  wire,  maintain  dams,  etc..  for  nse  necessary 
to  transmit  electricity. — Oconee  Electric  U^t 
&  Power  C!o.  t.  Carter  (Ga.)  457. 

Railroad  owned  by  a  partnership  engaged  in 
the  aawmill  business  and  osed  in  operating  it 
held  not  property  used  for  public  uaea. — Garbutt 
Lumber  Co.  v.  Georgia  ft  A.  Ry.  (Ga.)  9^ 

Under  Code,  S8  834,  925,  board  of  supervisor* 
is  entitled  to  condemn  land  in  city  for  entarse- 
ment  of  county  clerk's  office.— Board  of  Kor^ 
folk  County  Sup'rs  v.  <3ox  (Va.)  380. 

i  2.  Compensation. 

There  is  no  law  in  force  in  the  state  which 
provides  a  method  for  fixing  compensation  to 
be  paid  the  owner  of  a  raiuoad  sought  to  be 
crossed,  when  the  right  to  cross  is  refused.— 
Gnrbutt  Lumber  Co.  v.  Georgia  &  A.  Ry.  (Gt.) 
942. 

I  3.    Prooeedlncs  t«  take  property  and 
assess  oonipeE.satlon. 

Proceedings  in  question  Jwld  to  show  on  their 
face  an  effort  to  condemn  in  a  manner  not  au- 
thorized by  Pol.  Code,  S  658  ct  seq.- Garbun 
Lumber  Co.  v.  Georgia  &  A.  Ity.  (Ga.)  942. 

Civ.  Code,  8  4657  et  seq.,  providing  a  method 
of  taking  private  property  for  public  use,  does 
not  apply  where  proper^  is  sought  to  be  tak» 
for  a  private  purpose.— Garbutt  Lumber  Co.  t. 
Georgia  &  A.  Ry.  (Ga.)  942. 

Under  Rev.  St.  {  1747,  an  order  of  the  circuit 
court  granting  an  appeal  from  the  verdict  of 
the  jury  impaneled  by  the  clerk  to  assess  com- 
pensation for  land  taken  for  a  railroad,  whidi 
recites  that  the  court  was  satisfied  of  the  rea- 
sonable sufficiency  of  the  grounds  of  appeal, 
cannot  be  reviewed  by  this  court.— CheMerfirid 
&  K.  R.  Co.  T.  Johnson  (S.  C)  019. 

I  4,    Bemedies  of  owners  of  propertj. 

Where  a  landowner  had  knowledge  of  th« 
first  entry  on  his  land  by  a  railroad  company 
for  the  construction  of  its  road,  and  made  no 
objection  in  the  manner  prescribed  by  statute, 
his  consent  will  be  presumed. — Rankin  r.  Sie- 
vem  ft  K.  R.  Co.  (S.  C.)  997. 

EMPLOYES. 

See  "Master  and  Swrant** 


ENTRY. 

Re-entry  by  landlord,  see  "Landlord  and  Ten- 
ant," S  6. 

ENTRY,  WRIT  OF. 

See  "Ejectment." 

EQUITY. 

Bqoitable  estoppel,  see  "Bstoppel,"  (  2. 

Particular  subjects  of  equitable  jurisdiction 
and  equitable  remedies,  see  "Cancellation  of 
Instruments";  "Creditors*  Suit":  "Fraudu- 
lent Conveyances";  "Injunction'*;  "Receiv- 
ers"; "Specific  Performance":  "Trusts." 

R^ef  agelnBt  judgment,  see  "Judgment,"  f  2. 

I  1.    Jurisdiction,  prinolples,  and  max- 
ims. 

Equity  cannot  sell  life  estate  with  contineent 
remainders,  even  with  consent  of  parties  Hav- 
ing present  Interest,  where  estate  in  remainder 
cannot  be  ascertained  during  life  of  life  tenant. 
—Hutchison  v.  Hutchison  <N.  C.)  149. 

Code,  c.  188,  does  not  affect  the  jnrisdiction 
of  courts  of  equity  to  decree  specific  delivery 
of  title  papers.— Kelly  v.  liehigh  Min.  &  Mfg. 
Co.  (Va.)  511. 

f  S.    3tao]ies  and  stalo  demands. 

Where  plaintiff's  assignor  of  a  note  released 
the  trust  deed  secnring  it,  and  do  action  Teas 
taken  to  set  aside  the  release  as  having  lieen 
obtained  by  fraud  for  more  than  four  years 
after  discovery  of  the  alleged  fraud,  the  laches 
will  bar  an  action  to  set  aside  the  release.— 
National  Mut  Building  &  Loan  Asa'n  T.  Blair 
(Va.)  513. 

I  3.    FartleB  and  process. 

Where  defendants,  without  service,  appear- 
ed and  demurred,  and  demurrer  was  oveiTuled, 
end  on  the  record  waive  their  right  to  answer  or 
plead,  held  not  error  to  proceed  without  process 
issued.  —  Root-Tea-Na-Herb  Co.  t.  Rightmire 
(W.  Va.)  859. 

I  4.  PleadlniE. 

A  petition  setting  forth  separate  causes  of 
action  apniiist  different  defondmits  held  dfniur- 
rable  on  the  ground  of  misjoinder,  where  there 
are  no  allegatioDH  showini;  a  joint  liability. — 
Shinglenr  v.  Swift  ((jo.)  223. 

Petition  setting  forth  separate  causes  of  ac- 
tion against  different  defendants  hfid  demnrra- 
ble  on  the  ground  of  muItifariousneBs.— Shing- 
lenr V.  Swift  (Ga.)  222. 

A  grantor's  answer  to  a  bill  in  equity  to  com- 

f>el  him  to  deliver  his  muniments  of  title  to  the 
and  conveyed  to  plaintiff  held  sufficient. — Kelly 
T.  Lgbigh  Min.  &  Mfg.  Co.  (Va.)  611. 

I  5.    Hearing,  submission  of  Isines  io 
Jnry,  and  rehearins. 

On  i-eturn  of  a  master's  report,  the  chancel- 
lor has  power  of  his  own  discretion  to  submit 
one  of  the  issues  therein  to  a  jury. — Trimmier 
T.  Liles  <S.  O.)  052. 

Where  the  chancellor,  on  return  of  a  mas- 
ter's report,  submitted  one  of  the  issues  there- 
in to  a  jury,  an  objection  that  he  had  no  au- 
thority to  order  the  issue  to  be  tried  at  some 
other  term  of  court  held  not  well  taken.— Trim- 
mier V.  Lflea  (S.  C.)  052. 

Where  the  chancellor,  on  return'  of  a  mas- 
ter's report,  submitted  one  of  the  issues  there- 
in to  a  jury,  he  had  power  to  designate  which 
party  should  uphold  the  affirmative  of  the  is- 
sue.—Trimmier  T.  Liles  (S.  O.)  052. 


by  ordering  that  proportion  of  the  proceeds  to 
be  paid  to  bim,  and  the  amendment  was  not 
called  to  the  attention  of  the  master  until  tire 
months  after  he  had  paid  the  proceeds  of  the 
sole  to  the  parties  entitled  thereto  under  the 
original  decree,  the  master  was  liable  to  i>eti- 
tioiier  for  one-sixth  of  the  proceeds. — parte 
Murdaugh  (S.  C.)  568;  MaySeld  v.  Murdnugh. 
Id. 

The  court  has  discretion  to  order  a  reference 
to  take  testimony,  pending  a  motioo  for  the  sub- 
mission of  the  issues  to  a  jury  under  a  rule  <tf 
court.— Barnwell  v.  Marion  (S.  C)  818. 

ERROR,  WRIT  OF. 

Review,  see  "Appeal  and  Error." 

ESTABLISHMENT. 

Of  boundaries,  see  "Boundaries,"  |  1. 

Of  railroads,  see  "Railroads,'^  f  3;  ''Street 

Railroads,"  f  1. 
Of  trusts,  see  'Trusts,"  9  8. 

ESTATES. 

Created  by  deed,  see  "Deeds,"  S  2. 

 by  will,  see  "Wills,"  |  «. 

Decedents'  estates,  see  "Descent  and  Distri- 
bution"; "KxecQtora  and  Administrators." 

Estates  for  years,  see  "Landlord  and  Tenant." 

Particular  estates,  see  "Curtesy";  "Dower"; 
"Life  Estates";  Remainders." 

Tenancv  in  common,  see  "Tenancy  in  Com- 
mon." 

ESTOPPEL 

By  jud^ent.  see  "Judgment,"  {8  4,  6. 

To  avoid  or  forfeit  insurance  policy,  see  **In- 

snrance,"  S  0. 
To  take  appeal,  see  "Appeal  and  Error,"  |  3. 

{  1.   Br  deed. 

That  a  deed  conveying  designated  interest  in 
specified  property  also  purported  to  convey  all 
grantor's  interest  by  inheritance  from  a  named 
decedent  lield  not  to  estop  grantee  from  claim- 
ing as  against  persona  claiming  exclusively  un- 
der alleged  will  of  such  decedent. — James  v. 
Cherokee  Lodge  No.  OC  (Ga.)  09. 

A  creditor,  by  accepting  a  mortgage  in  his 
favor,  executed  without  a  request,  and  of  which 
be  had  no  knowledge  until  ft  was  tendered  to 
bim,  ratified  the  acts  of  the  person  who  procur- 
ed the  execution  of  the  instrument. — Atias  TaCk 
Co.  V.  Exchange  Bank  (Ga.)  039. 

Obligees  in  bond  given  to  stay  an  injunction 
held  estopped  by  its  recitals  in  suit  thereon, 
though  the  recitals  contradict  the  record  in 
the  injunction  suit.- Blankenship  t.  Ely  (Va.) 
484. 

S  2.    Eqnitable  estoppel. 

Ilie  fact  that  a  husband  was  present  and  did 
not  object  to  the  sale  of  land  under  a  mortgage 
foreclosure,  after  the  mortgage  had  been  dis- 
diarged,  held  not  to  estop  heirs  of  a  deceased 
wife, -who  was  the  previous  owner  of  the  proper- 
ty, from  maintaining  an  action  to  recover  the 
property  from  the  purchaser. — Fleming  v.  Bar- 
den  (N.  0.)  17. 

Where  plaintiff  repudiated  the  acceptance  of 
a  note  by  his  attorney  in  satisfaction  of  a  de- 
cree, he  was  not  estonned  from  enforcing  the 
decree  on  the  ground  that  the  defendants  were 
prevented  by  such  acceptance  from  taking  an 
appeal.— Smith's  Ex'r  t.  Powell  (Va.)  Bi^ 


Digilized  by  Google 


EVIDENCE 

See  "DepoBitions";  "Witnesses.** 
Applicability  of  InstructioDs  to  evideuce,  see 

^•Trial,"  is. 
As  to  particular  facts  or  issues,  see  "Advene 

Possession,"  S  2;  "Payment,"  S  2. 
In  particular  <^vil  actions  or  proceedings,  see 

"Ejectment,"  |  2;  "Replevin.''  S  3. 
  actions  for  cansing  death,  see  "Death," 

5  1. 

In  particalar  crimuiBl  prosecutions,  see  "Crim- 
inal Law,"  S  4;  "Homicide,"  |  4;  "Larceny," 

Questions  of  fact  for  Jnrr,  see  "Trial,"  I  6. 

Beception  at  trial,  "Criminal  Law,"  }  7; 
"Trial,"  S  4. 

Review  on  appeal  or  writ  of  error,  see  "Ap- 
peal and  Error,"  1 16. 

Verdict  or  findingR  contrary  to  evidence,  see 
"New  Trial,"  }  1. 

I  1.   Jvdiolal  notlee. 

The  court  will  take  judicial  notice  that  a  cer- 
tain county  within  a  state  is  embraced  in  a  par- 
ticular judicial  circuit.— Barnwell  v.  Marion  (S. 
Q)  8ia 

The  court  will  take  jndicial  notice  that  a  cer- 
tain day  was  the  first  day  for  the  holding  of  a 
session  of  court  in  a  particular  judicial  circuit 
within  the  state.— Barnwell  t.  Marion  (S.  C.) 

The  court  will  take  judicial  notice  that  a  par- 
ticular circuit  judge  was  regularly  assigned  to 
hold  court  in  a  certain  circuit  within  the  state  at 
a  certain  time. — Barnwell  v.  Marion  (S.  C.)  818. 

The  court  will  take  judicial  notice  that  n  cer- 
tain perflon  is  judge  of  a  particular  judicial  cir- 
cuit within  the  state.— Barnwell  v.  Marion  (S. 
C.)  818. 

i  8.  Pve«Qmptl«iu. 

There  being  no  evidence  that  the  dtation  re- 
quiring persons  opposing  an  administrntor'K 
appointment  to  show  cauHC  was  not  published 
as  required  by  Rev.  St.  ISOIi,  S  2027,  the  court 
will  presume  that  the  required  publication  was 
made.— Hendrix  v.  Holden  (S.  C.)  1010. 

J  3.    RelsTanoy,  mati.rlallty,  and  eou- 
petenoT  ^  Boiie'>l< 

Evidence  tending  to  show  similar  dealings  be- 
tween alleged  principal  and  other  persons  hdd 
iDadmiasible  to  establish  agency.— Conyers  t. 
Ford  (Ga.)  947. 

Where  value  of  realty  at  a  specified  date  was 
materiel,  rejecting  evidence  as  to  what  it 
brought  at  public  aale  several  years  thereafter 
was  not  error. — First  State  Bank  t.  Carver 

(Ga.)  tKJO. 

i  4.    Best  and  leoovdary  evldenoe. 

Certified  copies  of  registered  deeds  Mid  inad* 
mlssible  where  there  was  no  evidence  that  orig- 
inals were  lost  or  destroyed.— Smith  v.  Goker 
(Ga.)  105. 

Election  of  an  officer  cannot  be  proved  by 
parol,  nor  by  proeinct  rrturns  of  election.— 
Fletcher  v.  Collins  (Ga.)  040. 

That  two  bailiffs  were  regularly  elected  in  a 
given  militia  diKtrict  cannot  be  shown  by  parol 
evidence  of  the  justice  of  the  district. — Fletcher 
T.  Collins  ((5a.)  Gi(i. 

i  6.  Admissions. 

Declarations  of  assizor  of  note  after  he  bad 

Sarted  with  title  cannot  affect  his  assienee. — 
ational  Bank  v.  Exchange  Bank  (Ga.)  2(15. 

Admissions  by  administrator  after  his  appoint- 
ment held  admissible  against  estate. — Horlun  t. 
Benning  (GaJ  432. 


On  trial  of  claim  case  wherdn  a  corparatioo 
was  claimant  a  memorandum  in  reference  to 
question  involved,  delivered  to  plaintiff  in  ex- 
ecution by  one  not  shown  to  be  an  officer  of 
the  corporation,  Md  inadmissible  ova-  objee- 
tion  ofclaimant.— First  State  Bank  t.  Oazrer 
(Ga.)  900.  ^ 

i  6.  DeolaratlMia. 

Sayings  of  decedent  Md  not  competent  on 
the  question  of  pedigree  by  proof  that  such 
person  said  he  was  a  relative  of  the  person 
whose  pedigree  is  the  subject  ot  inaairr.— 
Gi-eene  v.  Almand  (Ga.)  83T.  ' 

I  7.  Hsarsar. 

Statements  made  by  a  witness,  and  not  testi- 
Bed  to  by  him  while  on  the  stand,  are  inadmis- 
Bjble.— Bradley  v,  Ohi»  River  &  O.  Ry.  Co.  (N. 

u.)  lol. 

Testimony  by  a  third  party  as  to  what  mes- 
sage on  insurance  agent  gave  G.  for  the  in- 
sured, and  as  to  what  G.  said  with  reference 
to  the  message  the  next  morning,  waa  hearsay 
evidence,  and  inadmissible.— Goinc  T.  Mntaal 
Ben.  Life  Ins.  Co.  (S.  C.)  556.  "uraai 

§  8.    Doonmeutary  erldenoe. 

Testimony  as  to  correctness  of  accounts  takes 
from  books  which  witnesses  did  not  keep  ifU 
inadmissible.— Jenkins  v.  National  Mat.  BuUd- 
ing  &  Loan  Ass'n  (Ga.)  045. 

Ex  parte  map  or  plat  of  acene  of  acddrat 
may  be  used  in  evidence  to  explain  testimony 
of  witness.— Arrowood  v.  South  Carolina  &  G 
Extension  Ry.  Co.  (X.  C.)  151. 

Entries  in  the  minute  books  of  a  corpora- 
tion, which  are  no  part  of  the  minutes  of  any 
meeting,  and  which  were  made  without  author- 
ity from  the  corporation,  are  inadmissible 
against  it.— Davison  t.  West  Oxford  Land  Oo. 
(X.  G)  1^. 

Where  defendant  was  allowed  to  introduce  a 
contract  for  a  pass,  signed  by  plaintilf.  whtch 
was  on  the  back  of  a  waybill  for  shlpmi^t 
of  plaintiffs  stock,  it  was  not  error  to  refuse 
to  admit  the  waybill  before  it  had  been  proven, 
in  order  to  allow  defendant  to  move  for  a  non- 
suit.—Milam  V.  Southern  Ry.  Co.  (S.  G)  571. 

S  B,    Parol  or  evtrlnsle  STidenee  affeet- 
IttfC  writinKs. 

Parol  evidence  AcJd  inadmissible  to  show  tes- 
tator's intention,  when  the  langoaee  of  the 
will  is  nnamblgnons.— Cochran  vTHndson  (Gxt 

A  witness,  knowing  the  fact,  may  testify  that 
certain  securities  had  never  been  delivered  to  a 
corporation,  irrespective  of  what  may  appear 
as  to  the  matter  upon  its  minutes. — Foncui^  v. 
Merchants'  Kat.  Bank  (Ga.)  250;  Merchants' 
Nat  Bank  v.  FouchO,  Id. 

Parol  evidence  as  to  consideration  deed 
held  admissible. — Stone  v.  Minter  (Ga.)  SI. 

I    Absolute  and  unconditional  note  cannot  be 
I  changed  by  evidence  of  iiarol  agreemeuL— Su- 
pleton  T.  Monroe  (Ga.)  428. 

>  Parol  evidence  hdd  admissiblo  to  show  that  a 
I  bill  of  sale  was  given  to  secure  debt,  and  n»t 
I  to  convey  absolute  title.— Florida  Cent,  ft  P. 
.  R.  Co.  V.  Usina  (Ga.)  S2S. 

An  absolute  deed  krtil  not  changed  to  a  con- 
ditional conveyance  by  parol  proof  that  the 
real  consideration  was  a  promise  by  the  gninlt*e 
to  support  the  grantor  and  wife  daring  life. 
—Lavender  v.  Daniel  (S.  C)  546;  Same  v. 
Lavender,  Id.;  Same  v.  Humphries,  Id. 

In  an  action  to  determine  liability  on  certain 
subscription  notes,  where  certain  conditions 
were  not  expressed  in  the  notes,  the  ■ubscribers 
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tay  sfaow  tlie  conditioDS  oa  which  such  notes 
"ere  Kiven,  and  that  they  were  not  performed. 
-Catt  T.  Olivier  (Va.)  980. 

10.  Oplvlon  OTldeaoe. 

A  nonexpei-t  witness  cannot  tefltitjr  as  to  his 
pinion,  without  stating  the  facts  on  which  it 
I  based.— Central  of  Georgia  By.  Co.  T.  Bond 

3a.)  '21)0. 

Nonexpert  witnesses  ma^  testify  to  matters 
f  fact  depending  on  ordinary  powers  of  ob- 
prvation  and  requiring  no  special  training.— 
.ri-owood  T.  South  Carolina  &  O.  Bxtension 
ty.  Co.  (N.  C.)  151. 

A  keeper  of  a  livery  and  sale  stable,  who  had 
xamiQed  the  horses  befoi-e  shipment,  may,  tis- 
ify  as  to  whether  he  sold  them  for  less  than 
lieir  Talue  by  reason  of  injuries  sustained  iu 
hipuient.— Milam  t.  Southnn  By.  Co.  (S.  C.) 
71. 

An  agent  of  a  connecting  railroad,  who  had 
oik'cted  bills  for  defendant  company  for  feed- 
:ig  plaintiff's  borscEi  duriug  shipment,  may  ttis- 
ify  as  to  such  hills  in  an  action  for  damages 

0  the  horses.— Milam  v.  Southern  By.  Co.  \S. 
1.)  571. 

In  nn  action  for  the  vronfffnl  rescission  of 
InintifTs  contract  to  erect  buildings  for  de- 

■iidniit,  cvidt'nce  of  the  difference  between 
liiintiS's  bid  and  what  the  buildings  would 
ave  cost  him  was  admissible.— Jenkins  T. 
liarleston  St.  By.  Co.  (8.  a)  703. 

11.  Erldraea   at   farmeT   trial   or  in 

otbar  prooeedlnc. 

Evidence  as  to  what  a  deceased  witness  teati- 
ed  in  a  previous  trial  held  inadmissible,  where 
lie  issues  were  not  substantially  the  same.— 
V'hitaker  v.  Arnold  (Ga.)  231. 

Evidence  of  absent  witness  on  former  trial, 
icorporated  in  brief  of  evidence,  held  admis- 
ible  where  nonresidence  of  snch  witness  was 
hown. — Owen  v.  Palmour  (Ga.)  069. 

12.  Weight  and  snffloleney. 

AVbere  there  was  positive  evidence  to  over- 
rule the  legal  presumption  on  which  the  plaln- 
ff'H  case  rested,  and  tne  witnesses  were  not  di- 
K'tly  contradicted,  and  the  circumstantial  evi- 
piic-e  was  consistent  with  their  testimony,  the 
ttsitive  testimony  must  control.— Georgia  S.  & 
'.  By.  Ca  r.  Thompson  (Ga.)  915. 

EXAMINATION. 

il  witnesses  in  general,  see  "Witnesses,"  f  2. 

EXCEPTIONS,  BILL  OF. 

Icccssity  for  purpose  of  review,  see  "Appeal 
and  liiTor,"  §  4. 

1.  Ifatore,  form,  and  contents  in  g^u- 

eral. 

Bill  of  exceptions  sued  out  when  it  was  im- 

iissible  to  ascertain  whether  exceptions  were 
ikf'u  to  whiit  was  done  at  a  former  term,  or 

1  an  order  dIrortinK  entry  of  original  order  of 
isnii»snl  mode  nt  former  term,  hdd  insiiflicient, 
■i  not  simply  poin  ting  out  alleged  errors. — 
wctitman  v.  Wall  (Ga.)  954. 

2.  Settlement,  sl^inK,  and  filing. 

AoknowJedgment  of  service  of  bill  of  cxcep- 
ioiifi,  entered  before  the  same  was  certified  by 
rial  jmlge,  is  insnfflcient— Whitley  Grocery  Co. 
.  Wiilkcr  (Ga.)  426. 

Under  Civ.  Code,  S  5528,  where  a  judge 
lakes  interlineations  in  bill  of  exceptions,  and 
hen  certifies  it,  as  corrected,  to  be  true,  such 
orrections  M*ili  be  considered  a  part  of  the  bill. 
-McCnIIourrh  Kxport  Lumber  &  Warehouse 
)o.  V.  National  Bank  (Ga.)  465. 

Where  bill  of  exceptions  is  corrected  by  Intet^ 
neations  and  verited  by  certificate  of  judge, 


the  writ  of  error  will  not  be  dismissed,  where 
Interlineations  and  note  did  not  contradict  re- 
citals in  the  bill  of  exceptions.— McOullougfa 
Export  Lamlier  &  Wardioiiae  Oo.  t.  Matbnal 
Bank  (Ga.)  46S. 

Service  of  bill  of  exceptions  cannot  be  shown 
in  supreme  conrt  by  parol  statements  of  conn- 
sel.— Oow  T.  Bute  (Ga.)  858. 

EXCISE. 

Begolation  of  tralDc  In  intoxleatlng  UqiKMi^ 
see  "Intoxicating  Liquors." 

EXCUSABLE  HOMICIDE 

See  "Homidde."  i  &. 

EXECUTION. 

See  "Attachment";  "Garnishment";  "Judicial 
Sales." 

Exemptions,  see  "Exemptions";  "Homestead." 
Of  judgment  of  foreclosure,  see  "Mortgages," 

I  1*    Proper^  anbjeot  to  ezeentlon. 

Refusal  to  enjoin  execution  sale  hdd  propn. — 
Koch  v.  Brockhan  (Ga.)  U95. 

Where  creditor,  holding  land  under  deed  from 
guardian  Individually  and  as  guardian,  to  se- 
cure note  of  guardian  and  ward,  reconveys  to 
guardian,  the  ward  being  dead  and  the  guard- 
ian being  sole  heir,  he  can  levy  on  the  land 
in  its  entirety  as  the  individual  property  of  snr- 
viving  guardian. — Koch  t.  Brockhan  (Ga.)  685. 

I  X.    Iisnanea,  font,  amd  reqnlsltM  •£ 
writ. 

An  execution  Is  illegally  issued  when  signa- 
ture of  the  clerk  Is  not  affixed  by  him  or  his 
authority.— Williams  v.  McAutbur  (Ga.)  301. 

I  3.    Lien,  lery  or  axtmit,  amd  onatody 
of  prepertT. 

A  levying  officer  may  sue  for  a  br^ch  of  a 
forthcoming  bond  in  his  own  name. — Turner 

V.  Camp  (Ga.)  7tJ. 

I  4.    Stay,  qnasUng,  vaoatlnc  and  *•> 
lief  axalnst  ezeontion. 

Whether  afiidavit  of  illegality  should  be  ac- 
cepted is  to  be  drawn  by  an  inspection  of  the 
paper.— Williams  v.  McAuthur  (Ga.)  301. 

Remedy  of  claimant  Is  by  motion  to  dismiss 
levy,  and  not  by  motion  to  qunoh  attachment  or 
judgment  upon  which  execntinu  was  based. — 
Morrison  v,  Anderson  (Ga.)  4<J2. 

As  one  upon  whose  property  an  execution 
'  against  another  issued  by  a  tax  collector  Is  lev- 
ied may  interpose  a  claim,  injunction  to  prevent 
I  threatened  sale  Will  not  be  granted.— Racine 
I  Iron  Co.  T.  McCommons  (Ga.)  SGO. 

!  Where  execution  against  an  individual  is  lev- 
ied on  property  of  a  corporation,  defendant 
cannot  interpose  affidavit  of  illegality  on  ground 

.  that  execution  is  proceeding  against  property 
of  such  corporation.  —  State  v.  Sallade  (Ga.) 
022. 

Where  affidavit  of  Illegality  is  filed  by  one 
not  a  defendant,  it  should  be  dismissed.— State 
V.  Sallade  (Ga.)  922. 

Defendant  in  execution  cannot  file  affidavit  of 
illegality  until  execution  has  been  levied.— State 
V.  Snllade  (Ga.)  922. 

Affidavit  of  illegality  alleging  that  judgment 
was  rendered  by  a  justice  out  of  his  district 
Aeld  good.— Hilson  v.  Kelley  (Ga.)  966. 

S  6.    Claims  by  third  persons. 

Where  a  husband  turned  orer  land  to  his 
wife,  telling  ber  and  their  children  to  support 
themselves,  a  crop  produced  thereon  by  labor 
of  wife  and  children  held  not  subject  to  judg- 
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erty  belonging  to  defendaut  in  execution  at 
time  of  levy,  verdict  for  plaintiff  was  unwar- 
ranted.— Sams  V.  Thompson  Uiles  Co.  (Ga.) 
104. 

Judgment  for  plaintiff  in  execution  against 
claimant  held  not  binding  oD  one  to  whom  the 
latter  had  convej-ed  before  claim  web  filed. — 
Smith  V.  Colier  (Ga.)  107. 

That  levying  officer,  against  whom  rule  was 
sued  out.  answered  that  fund  in  his  bands 
was  claimed  by  another  execution  creditor,  did 
not  make  such  creditor  a  party  to  the  proceed- 
ing.^ ones  T.  Coney  (Ga.)  321. 

Commission  of  errors  in  entering  a  judgment 
held  no  cause  for  granting  a  new  trial.~Ad- 
ams  V.  Games  (ua.)  501. 

Under  Civ.  Code,  S  4627,  10  per  cent  dam- 
ages cannot  be  rendered  against  tlie  claimant 
unless  the  value  of  the  property  exceeds  full 
amount  of  the  execution.— Adams  t.  Games 
(Ga.)  S97. 

Privilege  of  claimant  to  withdraw  his  claim 
one  time  without  consent  of  j;plaintiff  in  fi.  fa. 
must  be  exercised  before  judgment  finding 

Sroperty  subject,  and  ^claimant  cannot  with- 
raw  claim  after  appeal  to  aaperior  court  with- 
ont  plaintilTs  consent— Adams  v.  Games  (Ga.) 

m. 

Where,  after  levy,  a  claim  is  interposed,  the 
officer  should  transmit  execution,  with  entries, 
to  the  court,  together  with  the  claim  papers.— 
Branuon  v.  Barnes  <Ga.)  689. 

On  trial  of  claim  case,  evidence  that  claimant 
has  in  two  other  cases  filed  claims  to  land 
levied  on  by  different  parties  in  his  own  domi- 
cile held  inadmissible  on  question  as  to  whether 
claim  was  made  for  delay.— Ray  t.  Atlanta 
Trust  &  Bunking  Co.  (Ga.)  709. 

Where,  on  trial  of  claim  case,  claim  is  with- 
drawn, and  verdict  rendered  against  plaintiff 
for  damages,  the  coart  cannot  consider  com- 
plaints, in  a  motion  for  a  new  trial  of  the  dam- 
age case,  of  rulings  made  in  the  trial  of  the 
claim  case.— Ray  v.  Atlanta  Trast  &  Banking 
Go.  (Ga.)  700. 

On  trial  of  issae  whether  claim  was  made 
for  delay  only,  counsel  for  claimant  cannot 
testify  as  to  what  the  evidence  of  his  client 
would  have  Ijeen.  if  the  court  bad  allowed  such 
evidence  to  be  produced.— Ray  v.  Atlanta  Trust 
&  Banking  Co.  (Ga.)  761). 

It  Is  proper  to  strike  an  answer  filed  by  de- 
fendant in  the  nature  of  a  cross  bill,  setting 
foith  matters  that  should  have  been  put  in  is- 
sue on  trial  of  former  case  as  to  the  same  mat- 
ter in  which  he  was  party. — Garllngton  v. 
Fletcher  (Gn.)  920. 

Tender  to  sheriff  of  affidavits  requisite  to 
interpoisition  of  claim  In  forma  pauperis  held 
not  to  make  a  claim  case,  where  sheriff  refuses 
to  accept  the  same.— JoUey  T.  Hardeman  (Ga.) 

952. 

Where  two  fi.  fas.  in  favor  of  same  plaintiff 
were  levied  upon  renlty  claimed  by  a  third  per- 
son, Jteld,  that  a  charge  restricting  verdict  to 
a  mere  general  fincliug  as  to  whether  or  not  the 
property  was  subject  was,  under  the  eircum- 
stances,  error.- First  State  Bank  t.  Carver 
(Ga.)  OtJO. 

Wltere  Issues  in  claim  cose  were  whetlier  the 
deed  under  which  claimant  asserted  title  was 
one  of  bargiiin  and  sale,  or  merely  given  to 
secure  a  drbt,  and  the  amount  of  the  debt,  a 
general  finding  that  the  uro|>erty  levied  on  was 
subject  did  not  cover  the  issueB.- First  State 
Bank  T.  Carver  (Go.)  86a 


When  property  subject  to  mortgage  which  bas 
not  been  foreclosed  is  levied  on  by  process  junior 
to  that  of  morteage.  the  entire  estate  cannot  be 
sold,  so  as  to  allow  mortgagee  to  claim  proceed 
of  sale.— De  Vaughn     Byrom  (Ga.)  287. 

Where  property  is  sold  under  execution,  and 
purchaser  refuses  to  comply  with  bid,  bat  after 
second  sale  pays  the  amount  of  his  bid  at  first 
sale,  rule  for  determining  distribution  of  pro- 
ceeds eataliliahed.— De  Vaughn  v.  Byrom  (Ga.t 
267. 

Unforeclosed  mortgage  cannot  be  basia  of 
claim  for  money  on  rule  to  diatribute.  —  Dc 
Vaughn  v.  Byrom  (Ga,)  267. 

An  ordinary  cotton  press  held  not  "liable  to 
deteriorate  from  keeping,"  within  Civ.  Code,  i 
5463,  authorising  speedy  sale  of  such  iwoperty 
on   levy  of  execution.-^olIey  t.  Hardanan 

(Ga.)  952. 

S  7.    WroBictml  eiteeiitlon. 

A  complaint  in  an  action  for  damages  done 
plaintiff's  reputation  and  credit  by  unlawfully 
seizing  and  selling  his  property  was  sufficient 
on  demurrer  for  want  of  facts,  without  an  al- 
legation of  Talue.— Long  t.  Hunter  (S.  C)  579. 

EXECUTORS  AND  ADMINISTRATORS. 

See  "Descent  and  Uistribution";  "WiUa." 
Testamentary  trustees,  see  "Trusts." 
Testimony  as  to  transactioDs  with  decedents, 
see  •■Witnesses,"  |  1. 

I  1.    Appointmeati    quUfieatlox,  mmA 

teniire. 

On  appeal  by  original  caveator  from  order 
ordluary  vesting  administration  in  clerk  of  the 
superior  court  hdd  error  to  dismiss  appeal  ca 
the  ground  that  there  had  been  no  careat  to 
appomtment  of  clerk.— Hancock  t.  Uinshew 
(Ga.)  296. 

Payment  for  burial  clothes  with  the  purport' 
of  obtaining  administration  thereby  is  not  snffl- 
cient  to  give  a  right  to  the  aptx^tment  as  ad- 
ministrator.—Burkhlm  T.  FinKhossohn  (S.  C-l 

908.  -  - 

Under  Rer.  St.  1893,  {  2067.  hdd.  that  a  non- 
resident cannot  be  appointed  administTator.— 
Burkhim  T.  FinbhoBsobn  (S.  a)  90S. 

I  2.   Colleotion  u&d  msnasement  of  es- 
tate. 

Where  will  uuthorlies  the  executor  to  borrow 
money  to  pay  debts  it  implies  the  poXi'er  o 

Eay  attorney's  fees,  if  necefsary  to  collect  dvU 
y  suit. — Fletcher  v.  American  Trust  St  Bank- 
ing Co.  (Ga.)  767. 

Where  executor  borrows  money  under  power 
in  will,  Md  not  incumbent  on  lender  to  nsnr- 
tain  whether  there  are  debts  to  be  paid  by  th« 
loan.— Fletcher  v.  American  Trust  &  Banbin? 
Co.  (Ga.)  767. 

Executor  held  authorized  by  will  to  borrow 
money  to  pay  debts  and  to  secure  loon  by  mort- 

Sge. — Fletcher  v.  American  Trust  &  Backing 
.  (Ga.)  767. 

Where,  under  power  to  borrow  money  to  f*y 
debts,  executor  borrows  more  money  than  is 
necessary,  the  estate  is  liable  to  the  lender  for 
the  full  amount,  where  there  is  no  fraud 
the  lender.— Fletcher  v.  American  Trust  k 
Banking  Co.  (Ga.)  767. 

f  3.    Allowanoes  to  snrHvlac  wife,  kas- 
band,  «w  eblldrea. 

Where  the  ordinary  has  complied  with  stttn- 
tory  reqoirementa  aa  to  year's  support,  it  Is  im 


net  a»ide  in  money,  a^uniatrator,  on  execution 
for  collection  of  the  same,  cannot  show  that  he 
is  entitled  to  credit  for  moneys  advanced  from 
the  estate  to  widow  before  her  year's  support 
was  set  aside.— Fulghum  v.  Fulghum  (Ga.) 
O02. 

Widow's  right  to  year's  support  is  Boperbr 
to  chattel  mortgaffe  given  hj  deceased  husband 
to  secuTp  purchase  money. — Puffer  t.  Caldwell 
(Ga.)  927. 

Neither  a  widow  nor  her  agent  can  appl] 
proceeds  of  year's  support  set  apart  for  her- 
self and  minor  children,  to  her  individual  debt. — 
Hill  T.  Van  Duzer  <Ga.)  066. 

Claim  of  widow  and  children  for  a  year's 
support  held  superior  to  material  man's  lien  on 
property  of  decedent,  attaching  as  the  result 
nf  a  contract  made  by  him. — Glcason  t.  Trayn- 
ham  (Oa.)  969. 

I  4.   Allowance  and  pmyment  of  claims. 

An  award  in  arbitration  proceedings  against 
a  decedent's  estate  held  property  disallowed  in 
a  creditors*  suit  against  tne  estate,  under  Code, 
i  1*18.— Dunn  t.  Beaman  (N.  C.)  172. 

That  an  administratrix  and  heirs  were  par- 
ties to  a  creditors*  bill  against  the  estate  did 
not  entitle  them  to  refer  a  claim  of  the  heirs 
to  arbitration,  as  authorized  by  Code,  {  1426, 
and  require  the  allowance  of  the  award  in  the 
creditors'  antt.— Dunn  t.  Beaman  (N.  C.)  172. 

i  5.    IMitribnfion  of  estate. 

An  executor  cannot  claim  a  life  estate  in  land 
contrary  to  a  devise  in  the  will.— Tiddy  v. 
Graves  {N.  C.)  127. 

Under  Rev.  St.  1893.  S  2048,  it  is  proper  to 
provide  for  payment  of  expense  of  last  illness 
and  funeral  expenses  1>efore  applying  a  fund 
to  payment  of  decedent's  judKUient  indebted- 
nesB.- De  Loach  v.  Sarratt  (8.  C.)  5:12. 

S  0*    Sales  and  oeaTeraneei  under  order 
of  oonrt.  « 

Allegations  in  a  caveat  to  an  application  to 
sell  lands  that  administrator  is  in  collusion  with 
the  widow  to  sacrifice  the  property  of  the  es- 
tate held  without  merit. — Jackson  v.  Wartlien 
(Ga.)  214. 

It  is  not  good  ground  for  objection  to  appli- 
cation by  administrator  for  sale  of  decedent's 
land  to  pay  debts  that  the  market  is  depressed. — 
Jackson  v.  Warthen  (Ga.)  214. 

That  claim  of  caveating  creditor  Is  disputed 
does  not  afford  cause  for  denying  applli-ation 
to  sell  lands.— Jackson  v.  Warthen  (Ga.)  1^14. 

Where  probate  proceedings  by  an  executrix 
for  the  sale  of  testator's  land  to  pay  his  debts 
contained  no  order  of  sale,  they  conferred  no 
power  on  her  to  make  the  conveyance.- Hunter 
T.  Hunter  (S.  C.)  734. 

i  7.  Actions. 

Persons  whose  interest  in  lands  advertised 
by  administrntor  for  sale  are  antagonistic  can- 
not, because  insolvents,  he  joined  as  co-de- 
fendants to  an  equitable  petition  by  admini*^ 
trator  for  appointment  of  receiver  and  adjudi- 
■cation  of  conflicting  dalms.— Webb  v.  Parks 
(Ga.)  70. 

A  verified  return  of  testator's  executor  ap- 
proving the  order  recorded  held  admissible  as 
prima  fade  evidence  of  payment  of  the  money 
bequest.— Crawford  t.  Clark  (Ga.)  404. 

The  administrator  of  a  remainder-man  or  of 
an  executory  legatee  may  sue  the  personal 
representative  of  the  life  tenant,  who  had  in 
his  or  her  lifetime  received  a  money  bequest 
from  the  testator's  representative.-— Crawford 
T.  cnark  (Ga.)  401. 


Modification  of  a  judgment  against  an  execu- 
tor de  bonis  testatons  hdd  not  to  preclude  the 
judgment  creditor  from  bringing  a  suit  against 
the  executrix  personally  on  suggesting  a  de- 
vastavit.—Porter  V.  Rountree  (Ga.)  761. 

An  action  of  claim  and  delivery  cannot  be 
maintained  against  an  executor  of  an  estate  to 
recover  possession  oit  personal  property  unlaw- 
fully wittiheld  by  him. — Elmore  v.  Elmore  (8. 

C.)  656. 

Judgment  against  an  administrator  held  en- 
forceable by  sale  of  testator's  land,  without 
proceedinn  against  the  Iwlra^Haidriz  v. 
Holden  (S.  O.)  1010. 

Sale  of  land  on  judgment  secured  against 
administrator  within  one  year  of  the  grant  of 
administration  held  valid,  notwithstandmg  Rev. 
St.  1893,  I  2322.— Hendrix  t.  Holden  ^  C.> 

1010. 

S  8.    AeeonntlnB  and  settlement. 

Turning  over  by  executor  of  stocks  and  bonds 
in  discharge  of  general  legacy  is  not  a  deliver- 
ing over  of  property  fn  kind,  within  Civ.  Oode. 
S  .S487,  allowing  compensation.— Walton  t. 
Gairdner  (Ga.)  666;  Weed  v.  Same.  Id. 

An  executor,  delivering  stocks  or  bonds  In 
discharge  of  general  legacy,  held  not  entitled  to 
commission,  under  CSv.  Code,  i  3484.— Walton 
T.  Gairdner  (Ga.)  666;  Weed  v.  Same,  Id. 

Where  last  payment  of  administrator  was 
made  July  6,  1891,  he  was  properly  charged 
with  Interest  on  sum  in  his  hands  January  1, 
1891.  less  payments  up  to  July  6,  1891,  until 
the  decree  of  judge  of  probate  on  final  account- 
ing.—Tucker  T.  Richards  (S.  C.)  3. 

Where  an  executor's  disbursements  during  any 
given  year  eitceed  receipts  of  such  year,  the  ad- 
ministrator is  to  be  charged  interest  on  sum 
found  by  adding  to  the  annual  balance  in  hands 
of  trustee  on  January  1st  in  any  year  the  re- 
ceipts for  that  year,  and  deducting  from  result 
amount  of  disbursements  of  that  year.— Tucker 
V.  Richards  (S.  C.)  3. 

Where  administrators,  by  their  maladminis- 
tration, render  litigation  necessary  on  part  of 
creditors  of  an  estate  to  enable  them  to  secure 
payment  of  their  claims,  such  administrators 
are  personally  liable  for  costs  of  such  litiga- 
tion.—De  Loach  V.  Sarratt  (S.  C.)  532. 

Administrators  indorsed  a  check  given  in 
payment  of  life  insurance  on  the  life  of  their 
decedent  to  one  who  collected  the  check  and 
deposited  the  proceeds  in  his  own  name  as  trus- 
tee. Held,  that  the  administrators  never  re- 
ceived or  paid  out  the  money,  bo  as  to  entitle 
them  to  commis.sions  thereon. — De  Loach  t. 
Sarratt  (S.  &)  532. 

In  a  suit  by  an  assignee  of  a  residuary  leg^ 
atee  against  the  administrator's  estate  for  a 
settlement  of  accounts,  it  must  be  presumed 
that  money  collected  by  the  administrator,  after 
receipts  of  the  residuary  legatees  had  been 
given  in  full  settlement  of  their  Interests,  was 
embraced  In  such  receipts.— Tate  v.  Jones  (Va.) 
984. 

Where  an  assignee  of  a  residuary  legatee  de- 
layed suing  for  a  settlement  of  the  administra- 
tor's accounts  until  over  20  years  after  the 
assignment,  his  right  of  action  was  barred  by 
laches.— Tate  v.  Jones  (Va.)  984. 

S  9.    Forelen  and  ancillary  adminiatra* 

tiOB. 

Under  Code,  S  1374,  certified  copy  of  jndg* 
ment  rendered  in  another  state  is  sufficient 
property  to  authorize  issue  of  letters  of  an- 
cillary administration.— Morefield  v,  Harris  (N. 
G.)  125. 
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The  finding  of  fact,  by  a  court  in  Florida, 
that  appellant  was  a  fit  and  proper  person  to 
administer  an  estate,  was  not  binding  on  a 
South  Carolina  court  in  appointing  an  adminis- 
trator for  the  same  etitate.— Burlthim  T.  Pink- 
lioaBohn  (S.  C.)  90S. 

EXEMPTIONS. 

See  "Homestead." 

I  1.    Hmtitre  a.nA  exteat. 

Sum  due  for  labor  on  contract  by  which  com- 
pensation was  measured  by  amount  done  hdd 
not  exempt  from  garnishment,  liioagh  payments 
were  made  at  the  end  of  every  four  weeks. — 
Moore  T.  Hendry  (Ge.)  821. 

f  8.   Proteetimt    and  enf  oroement  of 
rights. 

Amendment  to  objections  to  allowance  of  ex- 
emplion  which  in  general  terms  aileses  that 
head  of  family  owned  proper^  not  schedoled, 
without  further  describing  it.  held  properly  dis- 
allowed.—Wood  T.  Collins  (Ga.)  423. 

A  creditor,  who  files  objectfona  to  allowance 
of  exemption  because  specified  articles  were 
omitted  from  the  schedule,  should  on  trial  be 
confined  to  such  8rticles.--Wood  v.  Collins  (Ga.) 
423. 

Where  wlffe  had  actually  disposed  of  money 
given  to  her  by  husband  before  applying  for 
exemption  out  of  his  property,  her  failure  to 
include  it  in  her  schedule  will  not  Titiate  her 
applicatfon.— Wood  t.  Collins  (Ga.)  428. 

EXPERT  TESTIMONY. 

In  cItU  actlona,  see  "BTidence."  I  lOL 

EX  POST  FACTO  LAWS. 

Constitutional  restrictions,  see  "Oonstitutlonal 
Law,"  1  4. 

FACTORS. 

See  "Principal  and  Agent" 

FALSE  IMPRISONMENT. 

See  "Halidoua  Proaemtion." 

1  1.    CItU  UablUtr. 

An  imprisonment  from  an  arrest  under  a  raiEd 
warrant  will  not  give  right  of  action  for  false 
imprisonment— Page  t.  Citizens*  Banking  Co. 
{Ga.)  418. 

FALSE  PRETENSES. 

An  offense  forbidden  by  Pen.  Code,  I  670, 

is  complete  when  the  owner  is  deprived  of  his 
property,  and  subsequent  repentance  is  no  bar 
to  a  proaecutiou.— Lowe  t.  State  (Ga.)  858. 

FEES. 

Foredoaare,  see  "Mortgagea,**  |  9. 

FELLOW  SERVANTS. 

See  "Master  and  Serrant,"  I  0. 

FERRIES. 

I  1.   Eatablialunent  and  m&latenaiioe. 

To  establish  a  private  ferry  no  franchise  Is 
required.— Hudspeth  v.  Hall  (Ga.)  770. 

Right  to  establish  public  ferry  ia  a  franchise, 
which  can  only  be  prantod  by  proper  county 
anthoritiea.— Hudspeth  v.  Hall  (Ga.)  770. 


While  owner  of  priTate  ferry  mtj 
toll  from  i>er8ons  incidentally  mmi^  ■  — 
he  cannot  meintaio  ferry  for  o«  o(  u 
Hudspeth  t.  Hall  (Ga.)  770. 

_  Proper  authorities  may  grant  addit; 
lie  ferries  over  the  same  stream,  ai 
vcnienee  demands.— Hnd^eth  t.  bL 

Where  one  without  frandilse  ertaUi^'w- 
hc  ferry,  he  wUl  be  enj<^ned  ta  prv. 
interest  of  one  holding  frandkiafc-^a^Ar: 
Hall  (Ga.)  TTa 

i  £.   BesalatloK  ud  nyiaUM. 

The  superior  conrt  keltf  to  bare  so  ■>■' 
establish  ferry  rates,  in  the  first  inftiM  n 
the  county  commissioners  are  aatboiiec  -  - 
tablish  by  Code,  {  2046.— Robinaoa  t.  : 

FILING. 

Pleading  we  "Pleading,"  {  7. 

FINAL  JUDGMENT. 

AppealabUHy,  aee  "Appeal  and  &i«r,"|l 

FINDINGS. 

On  reference,  see  "Reference."  {  Z. 
Review  on  appeal  or  writ  of  erroc,  ne  'a 
peal  and  Ernnr,"  |  15. 

FIRES. 


Caused  ^by  .operation  of  raSioad,  hs 


See  "Arson." 
aused  by  c 
roads,"  }  & 

FISH. 

Salary  and  compensation  of  riiief  he^- 
appointed  under  the  act  promotiBc  - 
industry,  determined.— White  t.  Worti  N 
132. 

Foreclosure 

Of  lien,  see  "Mechanics'  IJeos."  1 1 
Of  mortgage,  aee  "Chattel  Hortmn.*  I 
"Uortgages."  i  & 

FOREIGN  ADMINiSTRATIOH 

See  "Ezecntors  and  Administxaton,"  I  f- 

FOREIGN  CORPORATIONS. 

See  "Gorporatlona,"  |  4. 

FOREIGN  JUDGMENTS. 

See  "Judgment,"  %  7. 

FOREIGN  RECEIVERSHIP. 

See  "Receirers,"  %  6. 

FORMER  ADJUDICATlOli 

See  "Jndgment."  ||  4.  & 

FORMS  OF  ACTION. 

See  "Action."  1 1;  "Bepterla." 

FRANCHISES. 


See  "Ferries,"  S  1. 
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I  1.  Aotlims. 

A.  «lofen8e  ot  fraud  and  misrepreEentatioD 
sliouli)  iiUofice  koowleOee  od  part  of  pIniDtifl. — 
04>m  Chemical  Co.  v.  Youngblood  (8.  C.)  437. 


FRAUDS,  STATUTE  OF. 


I  1. 


FromiRoa  to  answer  for  debt,  de- 
fault, or  mlioarriaBe  of  auotlter. 

Parol  promise  to  Bee  that  certain  notes  were 

Said  Jichl  within  the  statute. — BlatbcDthal  t. 
loorc  (Ga.)  GSO. 

Af^reement  to  assume  debt  of  another  on  ex- 
tensinn  of  further  credit  held  an  orig'inal  under- 
taking, which  need  not  be  in  writini;. — Ferst 
T.  Bank  of  Waycroas  <Ga.)  778. 

(   2.     Operation  and  effect  of  statute. 

An  aKit'onient  by  a  parent  with  her  dauphter 
and  intended  husband  to  convey  lot,  if  he  will 
build  house  thereon,  after  marriage,  Ae/r/  taken 
ont  of  the  operation  of  the  statute  by  the  mar^ 
riafco  and  the  building  of  the  house. — Bell  T. 
SappingtOD  (Ga.)  780. 

An  insurance  company  cannot  defeat  a  re- 
covery on  a  fire  policy  which  contains  a  condi- 
tion that  it  shall  be  void  if -the  iniiured  is  not 
the  uncouditional  owner  of  the  jiroperty  by 
showine  that  the  conveyance  to  insured  was 
not  in  writing  as  required  bj  the  statute  of 
frauds.— Cowell  t.  Phoenix  Ins.  Co.  (N.  Q) 
184. 

FRAUDULENT  CONVEYANCES. 

i  1.    Transfers  and  transactions  inralid. 

Assign nit'iit  by  husband  of  life  policy  to  wife, 
where  it  had  no  cash  siirrender  or  market 
▼alue  at  tfae  time,  and  where  subsequent  pre- 
tniunix  were  paid  out  of  ber  funds  or  funds 
advanced  to  her  by  others,  held  not  fraudulent 
as  to  iDHiired's  creditors,  who  extended  credit 
on  the  faith  of  his  representations  in  general 
terms  that  he  bad  life  policy  payable  to  nil  es- 
tate,—Brooke  V.  Morris  (Ga.)  937. 

A  mortgage  of  a  corporation  to  secure  a  note 
on  which  the  directoi-s  were  individually  liable, 
to  be  valid,  must  be  explicit  in  its  terms,  so  as 
to  show  an  agreement  by  the  directors  with 
the  corporation,  at  the  time  of  becoming  lia- 
ble, for  additional  security  by  way  of  mort- 
gage to  be  given  on  a  demand.— Atlas  Tack 
Co.  T.  Exchange  Bank  (Ga.)  939. 

Validity  of  mortgage  executed  in  favor  of 
the  creditor  of  an  insolvent  trading  corporation, 
to  secure  a  note  on  which  the  directors  were 
liable  as  Indorsers,  determined. — Atlas  Tack 
Co.  V.  Exchange  Bank  (Ga.)  939. 

Where  one  makes  a  conveyance  to  his  wife 
when. he  was  a  surety,  and  the  obligation  was 
thereafter  paid  by  the  principal,  such  a  debt 

cannot  be  counted  agninst  him  in  determining 
whether  he  was  insolvent  when  he  mnde  the 
conveyance. — Ayers  v.  Harrell  (Ga.)  94(i. 

Where  one  makes  a  voluntary  deed  to  bis 
wife,  and  some  time  thereafter  dies,  the  value 
of  bia  other  pmperty  when  the  deed  was  made 
is  the  tnie  teHt  of  his  solvency  at  that  time. — 
Aycrs  v.  Harrell  (Ga.)  94f!. 

Complaint  alleging  transfer  in  fraud  of  cred- 
itors by  assignee  for  benefit  of  creditors  to 
wife  of  assignor  for  nominal  consideration  krld 
ttnoil  as  to  wife  on  demurrer. — Wittkowsky  v. 
Ba-ucb  (N.  C.)  150. 

Facts  held  not  sufficient  to  show  knowledge 
of  the  grantee  of  land  of  the  fraudulent  in- 
tent of  nts  grantor  in  conveying  to  hinder  and 
delay  creditors.— Newberry  v.  Bank  of  Prince- 
ton (Va.)  S16. 


debt,  without  fraudulent  intent,  held  not  to  make 
the  conveyance  fraudulent  in  fact,  but  it  stands 
for  the  benefit  of  all  creditors,  including  the  one 
preferred.— Herold  v.  Barlow  (W.  Va.)  8. 

Where  conveyance  by  insolvent  is  for  part 
cash  and  part  antecedent  debt,  as  to  such  debt 
the  conreynnce  will  be  held  a  preference,  inuring 
to  the  bt-nefit  of  all  the  creditors. — Herold  v. 
Barlow  (W.  Va.)  8. 

S  2.   BiEhts  and  UabiUties  of  parties 
and  pnrohasera. 

An  executed  contract  of  conveyance  is  valid 
as  between  the  parties  although  executed  for 
the  purpose  of  defrauding  the  grantor's  credit- 
ors.— McManus  v.  Tarleton  (N.  C.)  33S. 

I  8.    Bemodlea  of  eredltors  and  pnreluM- 
era. 

Evidence  considered,  and  held,  that  a  deed 
of  trust  was  prior  in  lien  to  certain  judgments. — 
Root-Tea-Na-Herb  Co.  v.  Rightmire  (W.  Va.> 
359. 

GAME. 

See  "Fish." 

Indictment  under  Act  Dec.  6,  1898,  for  kill- 
ing baited  doves,  held  not  to  sot  forth  any  of- 
fense.—Harris  T.  State  (Gs.)  232. 

GAMING. 

I  1.  Criminal  vesponaibilltr. 

A  furnished  room  in  a  hotel,  rented  and  oc- 
CQpied  by  defendant.  Is  his  "place,"  within  an 
ordinance  making  it  unlawful  for  any  person 
to  permit  his  place  to  be  used  as  a  place  for 
gaming. — City  Council  of  Greenville  T.  Kemmls 
TS.  a)  727. 

GARNISHMENT. 

Bee  "A^diment";  "Exemptions,"  i  L 

{  1.    Hatnre  and  cronnds. 

Where  tax  execution  has  been  transferred  by 
tax  collector  to  a  private  person,  the  latter  can- 
not base  on  it  garnishment  proceedings  against 
debtor  of  defendant  In  execution.— Davis  v. 
MiHen  (Ga.)  803. 

{  2.    Persons  and  property  snbjeot  to 
garnishment. 

Where  DlQcer  of  a  company  has  been  gar- 
nished both  as  an  ofBcer  and  individual,  and 
answers  that  as  an  individual  he  has  no  prop- 
erty and  owes  no  debts  to  the  defendant,  but 
as  an  ofncer  he  has  in  his  bands  money  of  the 
company,  held  error  to  enter  judgment  for 
the  amount  admitted  to  be  in  his  hands  as 
such  officer. — Macon  Nav.  Coi  v.  Schofield  (Ga.) 
905. 

S  3.    Prooeedincs  to  proonre. 

'\Miere  plaintiff  Brings  two  suits  In  the  same 
court  against  the  same  defendant  on  different 
causes  of  action,  one  summons  of  garnishment 
based  therpon,  and  bond  to  obtain  the  gami^- 
ntent,  were  illegal  and  void.— Morgan  v.  Latham 
(Ga.)  99. 

f  4.    Writ  or  smnmoas  and  notlee*  serr- 

ice,  and  retnm. 
Where  oWcer  in  garnishment  makes  return 

that  he  served  the  garnishee  with  a  summons 
of  garnishment,  it  means  that  the  summons 
directed  garnishee  to  file  his  answer  in  the 
court  in  which  garnishment  was  pending. — 
O'NeUl  Mfg.  Co.  V.  Ahrens  &  Ott  Mfg.  Go.  (Ga.) 

m. 

i  S.   Proeeedines  to  rapport  er  enforee. 

Allegation  of  garnishee  that  summons  served 
I  directed  him  to  answer  in  another  court  waa  a. 
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(Ga.)  CG. 

Where  carnisbce  was  in  default  in  making 
answer  at  term  directed,  there  was  no  error, 
after  lapse  oC  several  terms,  to  refuse  to  allow 
garnishee  to  answer. — O'Neill  Mfg.  Co.  t. 
Ahrens  &  Ott  Mfg.  Co.  (Ga.)  m. 

Where,  three  days  after  plaintiff  obtained 
judgment  against  defendant,  the  garnishee 
filed  an  answer  denying  indebtedness,  and 
showed  good  reason  for  not  answering  in  due 
time,  it  was  error  to  strilte  the  answer  and 
enter  judgment  against  garnishee. — Atlanta 
Journal  v.  Brunswick  Pub.  Co.  (Ga.)  929; 
Brunswick  Puh.  Co.  t.  Atlanta  Journal,  Id. 

I  6.    Liabilities  OH  iHmdfl  or  wndertek- 
ingi. 

Where  proceedings  in  ^mishment  were  totally 
void  and  illegal,  plaintiff  held  not  entitled  to 
judgment  on  the  garnishment  bond.— Morgan  t. 
LaOiam  (Ga.)  89. 

GIFTS. 

Charitable  gifts,  see  "Charities.** 

I  1.    Inter  tItos. 

Burden  is  on  party  claiming  money  of  testa- 
tor as  a  gift  to  prove  the  gift  and  delivery 
before  dedth  of  the  donor.— Duckworth  v.  Orr 
(N.  C.)  160. 

Evidence  reviewed,  and  hdd  to  show  a  gift  by 
insured  to- his  wife  of  his  life  policy  before  an 
aBsignmeot  for  the  benefit  of  his  creditors.- 
Barron  v.  Williams  (S.  O.)  Ml. 

A  gift  of  an  insurance  policy  by  the  insured 
to  his  wife  hdd  not  void  as  to  creditors  where 
insured's  property,  including  the  cash  surren- 
der value  of  the  policy,  did  not  exceed  hla  home- 
stead exemption.— Barron  t.  Williams  (S.  C.) 
561. 

i  2.   Csnsa  mortis. 

In  action  to  determine  validity  of  gift  causa 
mortis,  held  error  to  direct  verdict  against 
donee. — Sorrells  v.  Collins  (Qa.)  74. 

Bvidence  held  to  show  delivery  sufficient  to 
sustain  a  j^ft  causa  mortis. — Sorrells  t.  Col- 
lins (Oa.)  74. 

To  render  a  gift  causa  mortis  valid,  It  is  not 
necessary  that  delivery  should  be  made  to 
donee  personally  .—Sorrells  v.  Collins  (Qa.)  74. 

GUARANTY. 

See  **Indemnl^';  "Principal  and  Surety.** 
ReqnirementB    of    statute    of    frauds,  see 
"Frauds.  Statute  of.'*  I  1. 

I  1.    Beqvlattes  and  Taltdltj. 

Indorsement  on  contract  held  only  to  be  a 
proposal  of  guaranty,  and  not  to  take  effect 
until  original  paper  becomes  a  binding  contract. 
—Barnes  Cycle  Co.  t.  Schofield  (Ga.)  966. 


GUARDIAN  AND  WARD. 


I  1. 


Osstody  and  eare  of  ward's  person 

and  estate. 

Where  guardian  settles  with  debtor  of  ward, 
if  the  settlement  is  free  from  fraud,  the  ward 
cannot,  od  arriving  at  majority,  maintain  ac- 
tion against  the  debtor  for  balance  which  he 
onght  to  have  paid  guardian  on  proper  setUe- 
ment.~-Malpa8S  v.  Graves  (Ga.)  0u5. 

i  S.   Sales  and  oenTeyanees  under  order 
of  eonrt. 

Prior  to  Act  18S9  a  judge  of  the  superior 
court  could  not;  in  vacation,  authorixe  guardian 


III!  (^uniuiau  a  uvuu  tuaj,   uutiirz  ut. 

Code,  §  2533,  file  application  to  be  relieved  <« 
reasons  other  than  those  relating  to  miscoa- 
duct  of  guardian.— National  Surety  Co.  T.  Mor^ 
Hs  (Ga.)  690. 

_  Application  to  be  relieved  as  surety  on  guard- 
ian s  bond,  alleging  an  act  amounting  to  mis- 
conduct and  facts  showing  be  was  not  a  proper 
person,  not  'demurrable.- National  Sorety 
Od.  t.  Morris  (Ga.)  690. 

HARMLESS  ERROR. 

In  dvil  actions,  see  "Appeal  and  Error,"  S  16. 

HAWKERS  AND  PEDDLERS. 

A  trading  corporation  is  not  liable  for  the 
special  tax  levied  on  peddlers. — BohamuMi  v. 
WroughMron  Range  Co.  (Ga.)  SOT. 

HEALTH. 

i  1.   Boards  of  Itealtli  and  sanitary  of- 

floers. 

Under  Priv.  Law*  1885,  c.  120.  S  37.  a  cmo- 
plaint  to  recover  of  the  town  commissioners  of 
Morganton  for  burning  a  dwelling  house  mart 
allege  that  the  burning  was  done  in  the  negli- 
gent exercise  of  some  lawful  duty  to  charge 
them  in  their  corporate  capacity,  as  the  barn- 
ing  of  a  house  is  not  within  the  acope  of  their 
prescribed  duties.— Pricbard  r.  OoinmlaHonen 
of  Morganton  (N.  C.)  353. 

Under  Priv.  Laws  1885,  c  120.  S  37.  the 
town  commissioners  of  Morganton  have  no  pow- 
er to  burn  a  dwelling  house  to  prevent  the 
spread  of  smallpox,  and  for  so  doins  are  not 
liable  to  suit  in  their  corporate  capad^. — Pridt- 
ard  T.  Commissioners  of  Morganton  (N.  C.)  333. 

A  complaint  against  county  commissioners  to 
recover  for  the  burning  of  a  dwelling  house  to 
prevent  the  spread  of  smallpox  is  demurrable 
unless  it  shows  that  the  house  was  declared  a 
nuisance  by  the  superintendent  of  healtli.  as  it 
fails  to  show  a  cause  of  action  against  the 
commissioners  in  their  corporate  capacity.— 
Prichard  v.  C!ommissioners  of  Morganton  (N. 
C.)  353. 

Under  Code,  |  707,  subd.  22,  the  county  com- 
missioners are  not  empowered  to  bum  a  dwell- 
ing house  to  prevent  the  spread  of  smallpox,  and 
for  so  doing  are  not  liable  to  suit  in  uteir  cor- 
porate capadty.— Prichard  t.  CommtaaioDaa  «t 
Morganton  0^.  O)  353. 

HEARING. 

By  arbitrators,  sea   Arbitration  and  Award,* 
9  1. 

HEARSAY. 

In  cItO  acHona,  see  "Bvidence,**  {  7. 

HIGHWAYS. 

See  "Bridges";  "Munldpal  Corporations,**  I  7- 
Accidents   at  railroad   crossings,   see  "Rail- 
roads," S  6. 

i  1.    Establlslunent,  alteration,  and  dia- 
eontinnance. 

Where  a  public  highway  has  been  lavfolty 
established,  either  by  dedication  or  by  eierrisf 
of  right  of  eminent  domain,  the  easement  ir 
good  against  any  and  all  titles.— Town  of  Wes- 
ton V.  Ralston  (W.  Va.)  440. 
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ItOKSCsaion,  and  the  lower  court  refused  to  do 
sf>.  find  the  property  owner  bought  other  pre- 
t€Midod  titles  to  such  land,  equity  will  cancel 
the  deeds  so  far  as  they  are  a  cloud  on  the 
public's  title,  and  will  enjoin  further  litigation 
of  the  public's  rifrht.— Town  of  Weston  t.  Ral- 
ston (W.  Va.)  440. 

HOMESTEAD. 

See  "Exemptions." 

I  1,.     Transfer  or  laonmlirBnee. 

Under  Code,  §  a  deed  of  the  homestead 

by  the  husband  alone  is  void. — Virginia  &  T, 
Coal  &  Iron  Co.  v.  McClelland  (Va.)  479. 

Codo,  S  3634,  is  not  unreasonable,  and  does 
not  impair  the  rights  granted  by  Const,  art. 
11, — ^ Virginia  &  T.  Coar&  Iron  Co.  t.  Mcael- 
land  fYa.)  470. 

i  IS.    Bichts  of  snrrlTliuc  hvsliud,  wife, 
onildren,  or  belrs. 

A  devise  of  part  of  testator's  real  estate  to  a 
.•^on  in  fee,  and  of  the  balance  to  his  widow  for 
life  with  remainder  to  his  son,  will  defeat  the 
widow's  ngbt  to  claim  homestead.— Ex  parte 
Bullock  (S.  O  Q6S. 

i  9.    Proteotlim    and    «nforoeia«at  of 
richta. 

It  Is  not  necessary  for  applicant  to  fix  Talu- 
ation  of  realty  sought  to  be  set  apart.— Wood  t. 
Collins  (Ga.)  423.  . 

Allotment  of  debtor's  homestead  exemption 
by  persons  appointed  by  trustee  under  deed  of 
general  assignment  Is  IsTalid. — Jordan  t.  New- 
some  (N.  C.)  154. 

IQxccptions  to  report  of  commissioners  to 
appraise  homestead  should  set  out  facts  on 
which  exceptions  are  based. — Blecldey  T.  Shir- 
ley (S.  C.)  503. 

Exception  to  report  of  commissioners  ap- 
pointed to  appraiHe  bomcstond  of  judgment 
debtor  will  not  be  considered,  in  absence  of 
record  showing  facts  in  its  support. — Bleckley 
T.  Shirley  (S.  C.)  503. 

Appraisement  of  homestead  of  judgment  debt- 
or may  be  made  by  appraisers  appointed  by 
Hberiff  and  creditor,  where  debtor  refosea  to 
make  appointment.— Bleckley  v.  Shirley  (S.  C.) 
503. 

Under  Acts  180C,  p.  191,  exceptions  to  report 
of  commissioners  to  appraise  homestead  of 
judgment  debtor  are  triable  de  novo  on  testi- 
mony taken  in  open  court.— Bleckley  r.  Shir- 
ley (S.  C.)  503. 

Under  Acts  1896,  No.  77,  S  3,  commissioners 
appointed  to  appraise  homestead  of  judgment 
debtor  should  set  apart  in  their  report  the  debt- 
or's personal  property  exempt  from  execution. 
—Bleckley  t.  Shirley  (S.  C.)  503. 

HOMICIDE 

I  1.  Manalanichter. 

When  death  refults  from  discharge  of  a  gun 
in  the  hands  of  another,  who  had  no  intention 
to  kill,  nor  to  discharge  the  gun,  the  discharge 
being  caused  by  bis  negligence,  the  flayer  is 
guilty  of  luTolantary  manslaughter.- Austin 
State  (Qa.)  62. 

1  X.    AMavlt  with  intent  to  kill. 

One  going  in  search  of  another  with  intent  to 
shoot  him  Arid  not  justified.— -Htnte  t.  CSiiles  (8. 
C.)  400. 

I  3.    Excusable  or  instlflable  bomictde. 

Provisions  of  law  relating  to  justifiable  homi- 
cide where  there  has  been  a  mutual  comliat 


One  may  lawfully  kill  another  who  is  at- 
tempting by  violence  or  surprise  to  commit  a 
felony  on  his  person.- Ragland  v.  State  (Ga.) 
682. 

An  instruction  that  if  the  defendant  assault- 
ed the  deceased,  and  thereby  brought  about 
the  necessity  of  killing  him,  the  defendant 
could  not  justify  such  killing  by  a  plea  of 
necessity,  unless  he  were  without  fault  in  bring- 
ing  about  such  necessity,  was  proper.— Jackson 
V.  Commonwealth  (Va.)  487. 

Where  the  defendant  assaulted  the  deceas- 
ed, and  killed  h'im  by  hitting  him  with  a  rock 
as  the  deceased  was  running  away  from  him, 
instruction  on  the  law  of  self-defense  was  prop- 
cg^  refused.— Jackson  t.  Commonwealth  (Va.) 

I  4.  Eridence. 

Evidence  held  to  anthoriae  conviction.- Sharp 
V.  State  (Ga.)  633. 

Evidence  Add  to  sustain  conviction. — Perry 
V.  State  (Ga.>  781. 

Evidence  that,  shortly  after  the  mortal  wound 
was  inflicted,  accused  made  declarations  and 
did  acts  showing  malice,  held  admisuble.— Perry 

T.  State  (Ga.)  781. 

There  is  no  error  in  excluding  evidence  of- 
fered merely  to  affect  the  question  of  punish- 
ment.—Perry  V.  State  (Ga.)  781. 

Evidence  held  insufficient  to  admit  statements 
as  dying  declarationa.— State  v.  Jaggers  (S.  C.) 

434. 

Evidence  that  person  shot  was  apprehensive 
of  approaching  death  held  insufficient  to  justify 
admission  of  allegation  denying  declarations. — ■ 
State  V.  Jaggers  (8.  C.)  484. 

Evidence  that  deceased  had  made  threats  to 
injure  defendant  does  not  authorize  the  state, 
in  reply,  to  prove  threats  made  by  defendant 
against  deceased  before  the  homicide.— State  v. 
Jaggers  (a  C.)  434. 

Where  deceased  was  shot  by  defendant,  and 
there  was  evidence  that  they  had  quarreled 
frequently  for  several  years  prior  to  the  shoot- 
ing, the  admission  of  a  statement  of  deceased, 
as  a  dying  declaration,  that  the  shooting  was 
willful  and  mnltcious,  was  not  objectionable  as 
the  mere  expression  of  an  opinion,  without 
facts  on  which  to  base  it.— State  v.  Lee  (S.  C.) 
706. 

Where  deceased  was  shot  by  defendant,  the 
admission  of  a  statement  of  deceased,  aa  a 
dying  declaration,  that  "he  shot  me  for  noth- 
ing," was  not  objectionable  as  the  mere  expres- 
sion of  an  opinion.— State  v.  Lee  (S.  C.)  706. 

Where  deceased  was  shot  by  defendant,  who 
claimed  the  killing  was  accidental,  evidence  of 
threats  made  by  defendant  against  deceased 
several  years  before  the  killing  was  admisttible. 
—State  T.  Lee  (S.  C.)  700. 

Evidence  held  to  sustain  a  verdict  of  murder  in 
the  first  degree.— Keed  v.  Comm<mwealth  (Va.) 

399. 

How  a  bystander  dodged  or  fell  when  shot 
by  defendant,  who  was  pursuing  deceased,  heh' 
irrelevant.— Keed  v.  Commonwealth  (Va.)  9' 

Evidence  of  defendant's  drunkenness  on 
ing  with  his  wife,  whom  he  killed,  was  ■ 
ble  to  rebut  bis  testimony  that  he  hp 
her,  promising  to  reform,  and  wishlnr 
with  him. — Reed  v.  Commonwealt^ 

Where  the  defendant  struck 
fatal  blow  as  the  latter  was  r 
bim,  the  quarrelsome  charr 
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ed,  and  held  not  to  autborize  charge  as  to  man- 
slaughter.—Baker  T.  Statft  (Ga.)  607. 

Wbere  a  giren  chariie  la  directed  to  a  theory 
raised  by  defendant's  statement,  it  should  fully 
fover  the  tbeory  so  raised.— Bagland  T.  State 

(Ga.)  682. 

Whether  advance  by  a  man  armed  with  a 
stick  in  the  nighttime  ia  equivalent  to  assault, 
so  as  to  reduce  homicide  to  voluntas  man- 
slaughter, is  a  question  for  the  Svj. — Bagland 
T.  State  (Ga.)  682. 

Where  defense  is  based  on  theory  that  deceas- 
ed was  aboat  to  commit  a  felony  on  accused, 
instruction  as  to  law  of  justifiable  homicide  in 
cases  of  mutual  combat  was  erroneously  giyen. 
—Bagland  t.  State  (Ga.)  682. 

It  is  not  error  to  refuse  a  charge  inapi>ltcable 
to  the  issues.— Perry  v.  State  (Ga.)  781. 

Under  the  evidence,  held,  that  instruction  that 
jury  could  not  find  defendant  guilty  of  murder 
in  the  first  derree  waa  properly  refused. — State 
V.  Smith  (N.  O  106. 

An  instruction  assuming  a  state  of  fbcta  not 
justified  by  the  evidi'nce  is  properly  refused. — 
State  v.  Medlin  (N.  C.)  344 

A  charge  that,  if  the  deceased  died  of  a  cause 
independent  of  the  gunshot  wound,  defendant 
could  not  be  convicted,  but  that  defoidant  is 
liable  if  the  deceased  died  from  a  disease 
brought  on  by  the  woond,  ia  not  erroneous.-'^ 
State  V.  Foote  (S.  C.)  551. 

A  charge  to  ascertain  whether  defendant  or 
disease  caused  the  deceased's  deaUi,  and,  if  cans* 
ed  by  defendant,  whether  it  was  in  self-de- 
fense, is  not  erroneous  where  there  was  testi- 
mony that  the  deceased  died  of  a  disease 
brought  on  by  the  wound,  nor  was  it  objection- 
able as  a  charge  on  the  facts.— State  t.  fVwte 
(S.  C.)  551. 

Where  deceased  was  shot  by  defendant,  who 
claimed  the  killing  was  accidental,  an  instruc- 
tion that  if  the  Jnry  found  that  the  killing 
was  accidental  homicide,  but  occurred  when  the 
defendant  was  in  pursuance  of  an  unlawful  or 
felonions  act,  they  should  find  hfm  guilty  of 
murder,  waa  proper.— State  t.  Lee  (S.  C.)  706. 

Where  no  provocation  was  shown  for  a  homi- 
cide, refusal  to  give  an  instmction  as  to  differ- 
ent degrees  of  provocation  was  not  error. — Beed 
T.  Commonwealtb  (Va.)  399. 

An  instruction  held  not  to  preclude  the  jury 
from  finding  defendant  guilty  of  murder  in  the 
second  degree.- Reed  v.  Commonwealth  (Va.) 
30i>. 

Where  defendant  assaulted  deceased,  whom 
he  killed  with  a  rock  as  the  decease<3  was  run- 
ning away  from  him.  an  instruction  that  if  the 
first  assault  was  made  by  the  prisoner  with 
the  preconceived  design  to  kill  or  inflict  great 
bodily  harm,  then  the  malice  of  the  first  assault 
conmiunicatos  itself  to  the  last  act  of  the  pris- 
oner, and  the  killing  is  murder,  was  proper. — 
Jackson  v.  Commonwealth  (Va.)  487. 

{  6.    Appeal  Mid  error. 

Where  deceased,  who  was  a  physician,  was 
shot  by  defendant,  and  statements  made  by  de- 
ceased were  admitted  as  dying  declarations,  the 
remark  of  the  trial  court,  in  the  presence  of 
the  jury,  that  the  testimony  justified  the  oijin- 
ion,  and  that  there  was  a  continuous  dying 
condition,  of  which  the  deceased  was  aware, 
and  of  which  he  was  more  able  to  judge,  be- 
caase  he  was  a  medical  man,  was  not  prej- 
udicial to  defendant— State  T.  Lee  (S.  a)  706. 


ministrators,"  i  3;  "Homestead,"  f  2. 

f  1.    Marrlace  settlements. 

Ck)ntract  by  parent  with  daughter  and  her 
intended  husband  to  convey  lot,  if  bnsband 
would  build  a  dwelling  house  thereon.  ktU 
based  on  sufflci^t  conwieration. — ^^11  t.  Sap- 
pington  (Ga.)  780. 

i  8.  CoMTeyaHees,  ooatraots,  uaiA  otker 
tr»ns»eti«iM  betveem  ]i«fl1»amd 
and  wife. 

Where  personalty  of  a  husband  was  set  apart 
as  an  exemption  for  the  benefit  of  his  wife, 
though  she  could  subject  the  income  to  ber 
support,  she  was  not  entitled  to  recover  pos- 
session in  trover.- Floyd  t.  Floyd  (GaO  8T9. 

S  8.    DUablUtlea  and  prIvilecM  of  mv- 

ertnre. 

Where  a  woman  voluntarily  borrows  money, 
giving  note  and  mortgage  therefor,  she  is 
bound  by  contract,  though  loan  was  to  pay 
debt  of  husband,  where  lender  was  iif>t  tbe 
creditor.— Chastain  v.  Peak  (Ga.)  967. 

I  4.    Wlfe*a  separate  estate. 

Where  a  bequest  did  not  create  a  separate  es- 
tate in  the  wife  under  the  law  then  in  force, 
and  the  husband  took  possession,  he  was  en- 
titled  to  its  use  during  hb  wife's  life.— OrawfOfd 
V.  Clark  (Ga.)  404. 

In  action  on  married  woman's  note  executed 
in  1800,  plaintiff  need  not  show  that  contract 
was  for  benefit  of  her  separate  estate,  bnt  <»d} 
that  she  contracted  with  refnence  to  it. — Dar- 
win V.  Moore  (S.  C.)  539. 

Land  owned  b^  wife  will  not  be  anbjected  to 
a  jud^ent  against  husband  for  the  price  of 
materials  sold  to  him  with  which  to  enlarge 
their-  home  on  ber  land,  where  the  wife's  tide 
was  for  a  long  time  of  record,  and  ahe  was  not 
implicated  in  any  fraudnlrat  coilnsion  with  her 
husband  to  induce  the  sale.— €ity  Mat.  Bank 
(3obb  (S.  C.)  569. 

A  husband  held  entitled  to  recover  from  hie 
wife  the  value  of  the  use  of  his  teams  in  col- 
tlrating  the  wife's  farm. — Browning's  Bx'r  v. 
Browning  (Va.)  10& 

I  A  wife  held  to  have  assumed  a  debt  con- 
tracted by  the  husband  before  marriage,  and  to 
have  released  h'm  therefrom.— Browning  Ex'r 
r.  Browning  (Va.)  108. 

I  S.  Aations. 

A  general  motion  to  dismiss  because  tiie  suit 
is  by  a  married  woman  alone  for  a  tort,  she 
living  with  her  husband,  held  properly  over- 
ruled.—City  of  Athens  v.  Smith  (Ga.)  955. 

Under  Civ.  Code,  I  2475,  a  married  woman 
living  with  her  husband  may  sue  in  her  own 
name  for  physical  injuries  snstained  by  her.— 
City  of  Athens  v.  Smith  (Ga.)  956. 

ILLEGITIMATE  CHILDREN. 

See  "Bastards." 

IMPEACHMENT. 

Of  witness,  see  "Witnesses,"  S  3. 

IMPLIED  CONTRACTS. 

See  "Account  Stated." 

IMPRISONMENT. 

See  "False  Zmpiisonment** 


IMPUTED  NEGLIGENCE. 

See  "Nejsligence,"  6  2. 

INCUMBRANCES. 

On  property  of  intestate,  see  "DeBcent  and 
Distribution,"  S  2. 

INDEMNITY. 

See  "Qnaranty";  "Fnncipal  and  Snrety." 

Contract  of  guaranty  against  liability  of  a 
■tockbolder  on  stock  purchased  kdd  not  an  an- 
conditional  agreemeDt  to  pay  the  par  value  of 
the  shares  within  90  days  from  the  date  of  the 
contract.— Morris  v,  Veach  (Ga.)  753. 

An  agreement  to  save  a  stockholder  harmless 
from  any  loss  or  damage  or  liability  as  a  stock- 
holder held  not  an  undertaking  to  guaranty  him 
aguin»t  loss  sustained  by  reason  of  the  stock 
becoming  worthless  in  Oxe  market.— Morris  r. 
Veach  (Ga.)  753. 

INDICTMENT  AND  INFORMATION. 

For  particular  offeuses,  see  "Embezzlement"; 
"Larceny,"  §  2. 

for  violation  of  liquor  laws,  see  "Intoxi- 
cating Liquors,"  §  3. 

i  1.    ConTlotion  of  offease  laelnded  la 
oharce. 

Though  the  evidence.  In  prosecution  for  assault 
with  intent  to  maim,  was  not  sufficient  to  jus- 
tify a  conviction  of  such  offense,  defendant 
miglit  be  convicted  of  the  simple  assault,  as  an 
Included  oitense.  —  Montgomery  t.  Commoo- 
wealth  (Va.)  371. 

INDORSEMENT. 

Of  bill  of  exchange  or  prwnlsaoir  note,  see 
"Bills  and  Notes^'  1  8. 

INFANTS. 

See   "Qaardian   and   Ward";   "Parent  and 

Child." 

Contrlbntorr  negligence  on  part  of  children, 
see  "Negligence."  §  2. 

I  1.  AetloHS. 

Record  hchl  to  show  service  of  summons  on 
infant  defendaats,— Poster  v.  Crawford  (S,  C.) 
5;  Snme  v.  Ueath,  Id.;  Same  v.  Cunningham, 
Id.;  Same  v.  Poovey,  Id.;  Same  v.  Lancaster 
Cotton  Mills.  Id.:  Same  t.  Springs,  Id.;  Same 
T.  Porter,  Id.;  Bume  t.  McMnnus,  Id.;  Same 
Jones,  Id.;  Same  v.  Culp,  Id. 

An  objection,  in  an  action  by  minors,  that 
their  guardian  ad  litem  was  illegally  sjppointed 
and  was  not  a  fit  person,  held  insufficient  for 
failure  to  show  prejudice. — Griffith  v.  Oromlpy 
(S.  C.)  738. 

Reappointment  of  guardian  ad  litem  for 
minors  before  commencement  of  second  action 
for  partition  of  land  iieltl  unnecessary,  where 
complaint  In  first  action  was  Ttithdrawa  before 
service  of  summons  In  second. — Griffith  T. 
Cromley  (S.  a)  788. 

INFERIOR  COURTS. 

See  "Courts,"  S  2. 
86S.B.-67 


overruled.— Brooks  v.  Stroud  (Ga.)  960. 

1  2.    Bnbjeets  of  protection  and  relief. 

Equity  will  enjoin  municipal  sathorities  from 
holding  elections  as  to  annexation  to  the  city 
where  the  ordinance  providing  for  election  was 
void.- City  of  Macon  v.  Hughes  (Gn.)  247. 

A  lessee  of  land,  not  having  complied  with 
the  condition  precedent  to  the  operation  of  the 
lease,  had  no  such  "perfect  title '  as  to  author- 
ize an  injunction  against  the  lessor,  under  Civ. 
Code,  $  W27.  without  proof  of  irreparsble  dam- 
age or  insolvency. — Qyatt  v.  Barbour  (Ga.)  468. 

Application  for  injunction  to  restrain  cut- 
ting of  timber  hdd  not  to  show  perfect  title 
in  plaintiff,  as  required  by  statute  grsntlng  the 
writ.— Camp  t.  Dixon  (Ga.)  878. 

In  suit  to  enjoin  prosecution  for  violation 
of  municipal  ordinance,  the  court  will  not  in- 
quire into  validity  of  ordinance. — City  of  Bain- 
bridge  V.  Reynolds  (Ga.)  9c}5. 

The  court  will  not  enjoin  prosecation  for 
violation  of  a  municipal  ordinance.— City  of 
Bainbridge  v.  Reynolds  (Ga.)  936. 

i  3.    Aotioas  for  iajnaetioas. 

A  petition  which  has  no  standing  as  one  for 
Injunction,  other  than  by  virtue  of  the  general 
prayer,  will  not  be  retained  where  it  shows 
that  plaintiff  is  not  seeking  an  Interlocutory 
injnnction,  and  that  a  permanent  injunction 
after  a  final  hearing  would  be  nnavaillng.— 
Hairalson  v.  Carson  (Ga.)  319. 

Where  bill  for  injnnction  to  restrain  cutting 
of  timber  did  not  show  perfect  title  in  plain- 
tiff, nor  allege  nor  prove  insolvency  of  defend- 
ant, nor  irreparable  damages,  injunction  is 
properly  denied.— (!7amp  v:  Dixon  (Qa.)  878. 

I  4u    Prallninarj  and  interloentory  in- 
Junotlons. 

Discretion  of  court  in  refusing  injunction  on 
conflicting  evidence  will  not  be  disturlied.— La- 
mar V.  Gardner  (G&.)  640. 

i  6.    Writ,  order,  or  decree,  serrioe,  and 
enforcement. 

Where  a  court,  in  injnnction  proceedings, 
grants  relief  on  stated  conditions,  which  the 
party  accepts,  such  conditions  are  enforceable, 
though  ordering  physical  acts. — Waycross  Air- 
Une  R.  Co.  TTSontbem  Pine  Go.  (Oa.)  641. 

S  6.    Uahlllties  on  bonds  or  nndertak- 
ins*. 

'The  fact  that  a  bond  given  to  stay  an  in- 
junction does  not  conform  to  requirements  of 
decree  authorizing  it  Add  not  ground  for  de- 
murrer to  snit  thereon. — Blankenship  t.  Ely 
(Va.)  4S4. 

IN  PAIS. 

Bstoppelr  see  "Estoppel,"  fi  2. 

INSANE  PERSONS. 

Testimony  as  to  transactions  with  persons  sub- 
seqnently  incompetent,  see  "Witnesses,"  |  1. 

INSOLVENCY. 

See  "Assignments  for  Benefit  of  Creditors"; 
"Bankruptcy." 

I  1.    Assignment,    admlniitration,  and 
distrlbntien  of  insolTent's  estate. 

•Where  commissioner  appointed  to  sell  assets 
of  insolvent  sells  to  a  banking  corporation  in 
which  he  is  a  stockholdn  and  director,  the 


sinip,  Boa  usea  as  eviuence  oi  an  inaeoteaneBB 
ouly  Id  an  attachment  suit  against  the  same 
debtor  in  another  state,  did  not  affect  the  lien 
acquired  by  the  attachment,  so  as  to  require 
plaintiffs  to  share  with  other  general  creditors 
of  the  insolTent. — Qerman  Looking-Glass  Plate 
Co.  V.  Asherille  SWniture  &  Lamber  Co.  (N. 
a)  190. 

mSTRUCTIONS. 

In  ciTU  action*,  lee  **New  Trial/;  IS  1,  7-9%. 
In  criminal  proBecutiona,  see  "Homldctoi"  f  S. 

INSURANCE. 

I  1.  InawwMB  asamta  wA  broken. 

Policy  of  insurance  held  not  invalid  because 
agent  of  company,  after  policy  has  been  placed 
in  his  hands,  mis  blanks  therein  before  de- 
livery, so  88  to  make  it  a  complete  contract. — 
Smith  T.  Farmers'  Mot.  loa.  Ass'n  (Ga.)  9S7. 

I  2.   The  oeatraot  In  vvneral. 

Where  an  applicant  for  life  insorance  re- 
served the  right  to  inspect  policy  before  pay- 
ing the  first  premium,  and  after  its  issuance,  but 
before  delivery,  became  fataltr  ill,  he  could  re- 
cover, providing  he  waived  his  nght  and  ten- 
dered payment.— Going  v.  Mutoal  Ben.  Life  Ins.  ■ 
Co.  (ST  C.)  556. 

I  3.   Preminms,  dnea,  »sd  aMesnueata. 

Delivery^  is  essential  to  validity  of  note. — 
Reese  v.  Fidelity  Mut.  Life  Ass'n  (Ga.)  637. 

A  mutual  Insnrance  association,  after  receiv- 
ing large  assessments  from  a  member,  cannot, 
without  his  consent,  so  alter  his  contract  as  to 
increase  his  assessments.— Stranss  v.  Mutual 
Reserve  Fund  Life  Ass'n  (N.  C.)  352. 

S  4.    Avoidanoe  of  policy  for  mlsrepre- 
Mstatloii,   fraud,   or   breach  of 
warraaty  o*  oonditloa. 
A  ,fallare  to  disclose  in  an  application  for 
insnrance  au  incumbrance  on  property  which 
is  not  found  to  be  material  or  fraudulent  will 
not  vitiate  the  policy  within  Acts  18d3,  c.  299, 
fiS  8,  9.— McCarty  v.  Imperial  Ins.  Co.  (N.  C.) 
234;  Same  v.  Scottish  Union  &  National  Ins, 
Co.,  Id. 

f  6*  Forfoltare  of  polley  for  breaoh  of 
proaiiiBOr7  warramtT*  eoreaant, 
or  eonditlon  smbaeaaaat. 

Breach  of  iron-safe  clause  htfa  to  avoid  insur- 
ance on  buildings  as  well  as  on  stock. — South- 
ern Fire  Ins.  Co.  v.  Knight  (Ga.)  821. 

Invoice  of  goods  purchased  hdd  not  an  inven- 
tory, within  the  provisions  of  the  iron-safe 
clause.— Sonthcra  Fire  Ina.  Co.  t.  Enifbt  (Ga.) 
821. 

Insurance  policy  construed,  and  held,  that 
default  in  premium  released  company  from  all 
liability  .—Mutual  Life  Ins.  Co.  v.  Clancy  (Ga.) 
944. 

Where  local  agent  of  life  company  represent- 
ed to  holder  of  a  policy  that  time  of  payment 
of  preminm  would  be  changed,  and  assured 
made  written  request  therefor,  failure  to  reply 
field  not  to  excuse  payment  in  accordance  with 
the  terms  of  the  policy. — Mutual  Life  Ins.  Co. 
V.  Clancy  (Ga.)  944. 

I  6.  Estoppel,  walTor,  or  aareemeats 
aSectlne  richt  to  aToia  or  for- 
feit polley. 

Application  for  policy  of  life  insurance  and 
policy  construed,  and  held,  that  actual  pay- 
ment of  first  premium  daring  good  health  of 
applicant  was  condition  precedent  to  liability 
of  association.— Beeae  T.  Fidelilj  ICnt.  Life 
An*n  (Ga.)  6S7. 


owner  of  tiie  land  on  which  it  is  located.— 
CoweU  T.  Phcenix  Ina.  Go.  (N.  a)  18ft. 

5  T.    Bisks  aad  oaases  of  loso. 

Policy  of  fire  insurance,  stipulating  that  a 
gin  houae,  which  shall  at  intervals  be  operated 
by  steam,  will  not  be  protected  ao  lone  u  it  u 
so  operated,  construed.— Bdwards  t.  Planteta* 

6  People's  Mut.  Fire  Ass'n  (Ga.)  758. 

S  8.    Motiee  aad  proof  of  loaa. 

Insurance  company  Add  not  to  have  waived 
defense  of  failure  to  serve  notice  of  acddent  by 
sending  proofa  to  be  filled  out  after  the  time 
for  aemce  had  eqiired.— United  Banerr.  Soc. 
of  America  t.  Freeman  (Ga.)  764. 

Bvidence  held  not  to  show  that  Insured's  faU- 

ure  to  give  notice  of  injnr^r  within  the  tioie 

Ereacribed  in  an  accident  policy  was  caused  by 
apossibility  of  performance.  —  United  Bener. 
Soc.  of  America  v.  Freeman  (Ga.)  764. 

Where  an  accident  policy  required  service  of 
proof  of  injury  within  10  days  thereafter,  and 
such  service  was  not  rendered  impossible  by 
the  Injury,  Insured,  not  having  served  the  no- 
tice, waa  not  entitled  to  recover. — United 
Benev.  Soc.  of  America  v.  EVeeman  (Ga.)  764. 

Conditions  of  policy  construed,  and  heid,  that 
proofs  of  loss  were  filed  within  the  time  requir- 
ed by  the  terms  of  the  policy.— Souttiein  Fire 
Ins.  Co.  T.  Knight  (Ga.)  821. 

I  B.    PantoKt  or  dlaeharse,  oomtvlba- 
tioB,  and  anhrosatloa. 

Evidence,  to  entitle  an  insurance  company 
to  recover  back  money  paid  on  a  polltr,  musr 
show  the  policy  void  because  of  fraud  of  in- 
sured, or  that,  after  it  was  issued,  he  waa 
guilty  of  conduct  rendering  it  void,  and  fraud- 
ulently concealed  such  fact.— Rome  Grocery 
Co.  V.  Greenwich  Ins.  Co.  (Ga.)  63. 

To  entitle  an  insurance  company  to  recover 
money  paid  on  a  policy,  it  is,  under  Civ.  Code, 
{  2113,  Incumbent  on  the  company  to  show 
that,  after  payment,  it  discovered  evidence 
ahowing  itself  not  liable  on  the  poU«. — Rome 
Grocery  Co.  t.  Greenwich  Ins.  Co,  (Ga.)  03. 

S  10.  AotioBB  on  policies. 

Wliere,  in  action  on  insurance  policy,  plain- 
tiff's testimony  showed  afllrmativ^  failure  to 
comply  with  conditions,  a  motion  to  nonsuit 
should  have  been  sustained.— Southern  Fire  Ina. 
Co.  V.  Knight  (Ga.)  S21. 

Where  verdict  was  right,  it  is  immaterial 
whether  the  charges  complained  of  were  erro- 
neous or  not. — Fntrdi  t.  Mutual  Ben.  Fire 
Ass'n  (Ga.)  947. 

Under  the  evidence  in  an  actiim  <ni  a  life 
poUcy,  it  was  not  error  to  refuse  to  submit 
issues  that  the  agent  of  the  company  had 
waived  certain  phyiiical  defects  or  did  not  deem 
them  material  to  the  risk.— Sprinkle  v.  E&igbts 
Templar  &  Maaons  Life  Indemnity  Co.  (N.  C) 
112. 

The  burden  of  proving  the  fraudulent  intent 
of  insured,  or  the  materiality  of  a  misreprewn- 
tation  in  failing  to  disclose  an  incumbrance  oa 
pi-operb',  is  on  the  insurer.— McCarty  t.  Im- 
penal  Ins.  0>.  (X.  a)  284;  Same  t.  Seottish 
Union  ft  National  Ins.  Co.,  Id. 

Where  a  mutual  life  association  violates  its 
contract  with  a  member,  the  damages  to  which 
he  is  entitled  are  the  amount  of  premiums  and 
dues  paid  by  him,  with  interest  from  the  date 
of  each  payment.— Strauss  v.  Mutual  lUiatrw 
Fund  Life  Ass'n  (N.  C)  352. 

Where,  in  an  action  on  a  fire  insnrance  policy 
providing  it  should  be  void  If  the  insurnl  did 
not  own  the  property  In  fee  limpte,  piaintifl^  os 


ladgmeot  of  nonsuit  was  erroneous. — bnuie  t. 
MandieBter  Fire  Assor.  Go.  (S.  C.)  541. 

In  an  action  on  a  policy,  an  asent's  manaal, 
forbidding  agents  to  deliver  policies  unless 
the  applicant  was  in  good  health  at  the  time  of 
delivery,  was  inadmissible,  without  proof  that 
the  applicaut  knew  the  rnlo. — Qoing  t.  Mutual 
Ben.  Life  Ins.  Co.  (S.  C.)  556. 

In  an  action  on  a  life  policy,  a  letter  from 
plaintiffs  attorneys  to  the  company,  stating 
that  tender  of  first  premium  had  been  made, 
and  that  they  believed  the  claim  was  valid, 
waa  woperly  admitted.— Going  v.  Matual  Ben. 
Life  Ids.  Od.  (S.  Q)  6S6. 

111.  Mutual  benefit  iiuaranoe. 

Where,  in  suit  on  benefit  certificate,  defend- 
ant's answer  denied  liability  on  ground  Inetired 
had  been  suspended,  the  court  should  not  have 
allowed  defendant  to  prove  the  certificate  not  in 
force  by  reason  of  the  dissolution  of  the  local 
commandery  of  which  insured  was  a  member. — 
I>oggett  T.  United  Order  of  Golden  Ooss  (N. 
C.)  26. 

Where  neither  benefit  certificate  nor  laws  of  a 
society  required  beneficiary  to  make  proofs  of 
death,  a  mere  showing  of  the  certificate  and  de- 
mand for  sum  due  on  death  of  a  member  made  a 
prima  facie  case  against  aooiety.— Doggett  t. 
tJnited  Order  of  Golden  Orosh  (N.  C.)  26. 

In  aoit  on  benefit  certificate.  It  was  no  defense 
that  insured's  local  commandery  had  been  dis- 
solved for  nonpayment  of  assessment,  when  no 
notice  of  such  dissolution  had  been  sent  such 
commandery,  as  required  by  laws  of  society.— 
Doggett  T.  United  Order  of  Golden  Cross  (N. 
C)  26. 

Where,  fn  salt  on  benefit  certificate,  defendant 
claimed  the  certificate  not  in  force  on  ground 
in'snred  bad  been  disconnected  for  nonpayment 
of  dues,  sodi  forfeiture  was  not  established  in 
absence  of  showing  that  insured  had  received 
the  notice  of  assessment  required  by  lawa  of 
society. — Doggett  v.  United  Order  of  Golden 
Cross  (N.  C.)  26. 

If  an  insurance  company,  before  expiration  of 
time  within  which  proofs  of  loss  may  be  fur- 
lUshed,  denies  liability  on  ground  of  suspension, 
such  denial  Is  a  waiver  of  the  condition  requiring 

S roofs  of  death.~Doggett  T.  United  Order  of 
loldeii  Ooss  (N.  O.)  M 


INTENT. 

"Fraudulei 

INTEREST. 


Fraudulent,  see  "Fraudulent  Oonveyances,* 
i  1" 


See  ••Usnpy.** 

D^s^alificatiOB  as  witness,  see  "Witnesses,* 

INTERLOCUTORY  JUDGMENT. 

Appealability,  see  "Appeal  and  Error,"  |  2. 

INTERROGATORIES. 

To  witnesses,  see  "Depositions.** 

INTERSTATE  COMMERCE. 

Regulation,  see  "Commerce.** 

INTESTACY. 

See  "Descent  and  Distributioa.** 


Acts  1884-85,  p.  628,  relating  to  local  option 
in  Troup  county,  held  constltiitional.— Robin- 
son V.  State  (Ga.)  201. 

i  2.  Offenses. 

Rvidence  keid  insufficient  to  sustain  convic- 
tion for  selling  liguor  without  a  Ucenae.— Hut^ 
T.  State  (Ga.)  301. 

Retailing  liquor  on  the  Sabbath  withont  a 
license  held  a  violation  of  a  peual  statute. — 
WiUiams  v.  City  Council  of  Augusta  (Ga.)  607. 

On  a  prosecution  for  violation  of  the  dispens- 
ary law,  an  instruction   that  if  defendant's 

f>lace  contained  the  paraphernalia  for  making 
iquor,  and  defendant  was  engaged  lo  the  man- 
ufacture of  it,  he  was  gailtr,  waa  proptt.^ — 
State  V.  Ross  (S.  Q)  6!i8. 

A  licensed  distiller,  having  no  license  to  sell 
In  quantities  less  than  a  gallon,  held  to  violate 
the  law  by  selling  a  gallon  or  more,  to  be  left 
in  his  custody  and  taken  away  in  qnantities 
less  than  a  jrallon. — McKeever  T.  Common- 
wealth (Va.)  9^. 

i  3.    Orlulnal  proseeattons. 

The  recorder's  court  in  the  city  of  Angnsta 
held  to  have  no  Jurisdiction  of  a  prosecution 
for  retailing  epirituous  liquors  without  license. — 
Williams  V.  City  Council  of  Augusta  (Ga.)  607. 

Indictment  under  dispensary  law  need  not 
allege  that  dispensary  was  in  operation  on  the 
date  the  offense  was  committed.— State  v.  New- 
comb  (N.  C.)  147. 

On  a  prosecution  for  violation  of  the  dispens- 
ary law,  whether  defendant  was  a  manufac- 
turer of  liquor  was  a  question  for  the  jury. — 
State  T.  Ross  (S.  O.)  05&. 

On  a  prosecution  for  a  violation  of  the  dis- 
pensary law,  an  instruction  that  no  man  sliall 
keep  a  place  where  liquor  "is  to  be  made"  Md 
not  misleading.— State  v.  Ross  (S.  a)  ^9. 

Where  Indictment  charges  illegal  sale  to  two 
jointly,  and  evidence  shows  a  separate  sale  to 
each,  it  is  no  ground  for  reversal. — McKeever 
V.  Commonwealth  (Va.)  995. 

{  4.    Rights  of  property  and  oontraots. 

Validity  of  sale  of  mtoxtcating  liquors  on 
ground  of  their  contralmnd  nature  can  on^  be 
questioned  by  the  state.— Ex  parte  Neal  Loan 
&  Banking  Cfo.  (S.  C.)  681;  T.jinah«a  T.  Bailey 
Liquor  Co.,  Id. 

ISSUES. 

Trial  by  Jury  of  Issues  In  equl^,  see 

□ity,"  i  6. 


'Ba- 


JEOPAROY. 


Former   jeopardy    bar   to    prosecution,  see 
"Criminal  Law,"  fi  2. 

JOINDER. 

Of  causes  of  action,  see  "Action,"  |  2. 

Of  parties  In  civil  actions,  see  "PartieH,"  |  1. 

JOINT  TENANCY. 

See  "Tenancy  in  Common." 

JUDGES. 

See  "Courts";  "Justices  of  the  Peace.** 

I  1.   I>tsaaaUfloatlon  to  aot. 

An  attorney  at  law,  employed  to  file  petition 
for  appointment  of  receiver,  who  thereafter 


Google 


JUDGMENT. 

In  injoQctlon  proceedings,  see  "Injnnction,"  |  S. 
On  appeal  or  writ  of  error,  ae«  "Appeal  and 

Error,"  t  19. 
Beview,  aee  "Appeal  and  Error." 
Sales  under  Judgment,  eee  "Judidal  Salea.*^ 

I  1*    Ob  trlftl  of  Issmea, 

Jndement  in  gnit  on  note  heU  not  InTalid, 
thongn  based  on  verdict,  when  jndinnent  was 
signed  by  the  judge,  who  thus  adopted  as  bis 
own  Judicial  act  the  jurr'a  finding. — Kodi  t. 
Brockhan  (Ga.)  «85. 

Improper  incorporation  of  special  lien  on  land 
in  a  Judgment,  even  if  erroneoos  or  void,  ftdd 
not  to  invalidate  the  entire  judgment.— Bush 
T.  Bank  of  ThomaBville  (6a.)  900. 

i  2.   Equitable  reUef. 

Equity  will  not  set  aside  judgment  in  a  court 
of  law  where  petition  shows  that  plaintiff  was 
negligent  in  making  his  defense  in  the  action 
at  law.— Berry  v.  Burghard  (Ga.)  469. 

fi  3.    OollAterRl  attaok. 

Judgment  against  an  executor  de  bonis  testa- 
toris  ndd  not  subject  to  collateral  attack  for 
fraud  or  mistake  in  its  rendition  in  a  subse- 
quent anlt  in  the  game  court  In  which  the  judg- 
ment was  rendered.— Porter  t.  Bountree  (Ga.) 
761. 

f  4.    Merser  and  bar  of  oansea  of  aetion 
man  defensos. 

Where,  in  rendering  judgment  on  demurrer, 
the  cotirt  does  not  pass  on  the  merits,  a  judg- 
ment dismissing  the  action  is  not  a  bar  to  an- 
other snit.— Fapworth  r.  of  ffitiierald 
(Qa.)  811. 

Judgment  on  a  similar  cause  of  action  be- 
tween the  same  parties  helil  res  judicata. — 
Brown  v.  Everett-Ridley-Ragan  Oo.  (Ga.)  813. 

Decree  in  processioning  proceeding,  under 
Acts  18^  c.  22.  hOd  not  pleadable  in  bar  of 
mhu^uent  ejectment.- Vandyke  t.  Farria  (N. 

PlaintilTs  neglect  to  ask  for  fees  and  emolu- 
ments in  action  of  quo  warranto  to  ^y  the  title 
to  an  office  does  not  estop  recovei?  of  same  in 
another  action.— McCall  t.  Webb  (N.  a)  174. 

i  5.    ConolnslToness  of  adjndioatloii. 

A  trustee  held  finally  concluded  bv  adjudica- 
tion in  suit  by  beneficiary,  so  far  as  decree 
was  warranted  by  the  pleadings. — Payne  t. 
Bowdrle  (Ga.)  89. 

Where  fund  from  sale  of  land  was  brought 
for  distribution  Into  court,  creditors  whose 
Judgments  were  older  than  the  one  under  which 
the  sale  was  made,  but  younger  than  the  deed 
given  to  secure  the  note  on  which  judgment 
was  rendered,  could  not  attack  the  younger 
judgment  because  note  was  Infected  witli 
usury.— Bush  v.  Bank  of  Tbomasville  (Ga.) 
900. 

Purchaser  at  sheritTs  sale  hdd  the  privy  of 
plaintiff  in  execution,  so  that  judgment  In  claim 
ease  estops  claimant  from  setting  up  title  to  the 
same  In  action  against  him  for  its  recoverr  by 
the  purchsser.  —  Garllngton  T.  Fletcher  (Ga.) 
920. 

Judgments  are  conclusive  betwe«i  parties  and 
priviea  as  to  all  matters  In  issue,  or  which 
might  have  been  put  in  Issne.— Garilngton  t. 
Fletcher  (Ga.)  920. 

Where  a  demurrer  to  a  complaint  for  want  of 
facts  was  overruled,  the  ruling  was  binding  on 
Its  renewal  before  another  judge.— Long  t.  Hun- 
ter (S.  OL)  ffTBw 


her  right  to  satisfaction  out  of  the  proceeds  of 
the  sale  of  such  land  by  allowing  the  sale  on 
foreclosure  to  the  original  grantors  to  be  con- 
firmed and  treating  the  purchase  price  u  paid. 
—Max  Meadows  Land  «  Improvement  Co.  v. 
McGavock  (Va.)  490. 

Plea  of  res  Judicata  AeM  not  available  where 
the  prior  suit  involved  different  property  and 
defendant  in  thepr^ent  suit  was  not  a  party 
to  the  former.—Kelly  v.  Hamblen  (Va.)  491. 

Permitting  the  conflrmatioa  of  a  commis- 
sioner's report  containing  a  charge  tor  com- 
missions for  the  sale  of  pi:;operty  under  a  trun 
deed,  without  objecting  to'  the  amount  thereof. 
held  to  be  an  adjudication  which  would  pre- 
vent a  subsequent  objection  to  the  mmonnt 
allowed.— Roller'a  Adm'r  t.  Pitman's  Adm'r 
(Va.)  987. 

I  6.  Uenu 

The  bolder  of  the  oldest  unpaid  judgment  lien 
is  entitled  to  be  satisfied  first  out  of  the  prop- 
erty of  the  debtor,  where  his  lien  is  a  fcenera) 
one.— Max  Meadows  Land  ft  Im^orenketit  Go. 
T.  McGavock  (Va.)  490. 

I  7.    Forelm  jKdcnents. 

Where  appellant  was  appointed  admlniBtrator 
in  Florida,  the  appointment  of  another  person 
in  South  Carolina  did  not  violate  0>nst.  U.  S. 
art.  4,  8  1,  providing  that  full  credit  should  be 
given  uie  judicial  proeeedlnga  of  other  states. 
— Bnrkhlm  t.  PinfchiUMAn  OS.  OL)  908. 

A  judgment  of  a  forelcn  state  eannot  pass 
title  or  affect  land  In  the  state.— Wilson  v. 
Braden  (W.  Va.)  367. 

I  8.  PayBient. 

A  Judgment,  having  been  paid  by  two  part- 
ners of  the  firm,  keU  eztiugnished,  and  not 
provable  against  the  estate  of  the  deceased 
third  partner.— Dunn  v.  Beaman  (N.  (X)  174. 

JUDICIAL  NOTICE. 

In  civil  actions,  aee  "Evidence,"  I  !■ 

JUDICIAL  SALES. 

Of  property  of  decedent,  see  "Etxecntors  and 
Administrators,"  {  6. 

 of  Infant,  see  '^Gnardlan  and  Ward,"  i  2. 

On  execution,  see  "Execution,"  1  QL 

A  purchase  of  land  at  a  judicial  sale,  acting 
in  good  faith  and  without  notice,  takes  a  prior 
title  to  a  prior  grantee  under  a  deed  onrecord- 
ed  at  the  time  of  the  sale. — Onsley  t.  Bailey 

(Ga.)  750. 

A  sale  a  trustee  or  commissioner  appoint- 
ed under  decree  of  a  foreign  state  cannot  af- 
fect land  in  the  state.— Wluon  t.  Braden  (W. 
Va.)  867. 

Becital  In  deed,  offered  to  show  title  of  a  sale 
under  decree  and  that  parties  were  duly  in 
court  and  authoril7  given  to  make  the  saje,  is 
no  evidence  of  the  facts  against  strangers  to  the 
deed.— Wilson  v.  Bradoi  (W.  Va^  867. 

JURISDICTION. 

See  "Equity,"  f  1. 

Amount  in  controversy,  see  "Appeal  and  Br- 

ror,"  g  2. 

Appellate  Jurisdiction,  see  **AKMaI  and  b> 
ror,"  I  1. 

In  actions  for  divorcfc  see  *n>Ivoree^"  1 1. 
Justices*  courts  in  cfvil  cases,  aee  "Jnstlecs  of 

the  Peace,"  I  1. 
Of  criminal  prosecutions,  see  'tlrlmliial  Lav," 

Particular  courts,  see  "Oourts." 


Disciuaiification  or  miscoudact  ground  for  new 

trial,  Bee  "New  Trial,"  8  L 
InstractioDB  in  civil  actions,  see  "Trial,"  §§  7- 

Questions  for  jury  in  cWU  actions,  see  "Trial," 
S  6. 

  in  criminal  prosecutions,  see  "Criminal 

Law,"  S  9. 

Taking  case  or  question  from  jniy  at  trial,  see 

•Trial,"  §  6. 
Trial  by  Jury  of  Issues  in  eqnlty,  see  *'E<i- 

uity,"  f  5. 

i  1.    Risbt  to  tHal  hj  Jwry. 

In  flctiuQ  on  unconditional  contract  In  writ- 
ing, the  court  can  render  judgment  without  in- 
tprvcntioo  of  Jury.— Bush  t.  Bank  of  Thomas- 
ville  (Ga.)  800. 

Under  Code,  $  274,  defendant's  consent  to 
a  i-eference  of  the  case  to  a  master  to  take 
testimony  constituted  a  waiver  of  right  to  trial 
by  iuiT— Griffith  T.  Cromley  (S.  a)  788. 

i  2.    Qualiflcatlou  of  Jvrova  and  ez- 
emptioiu. 

Evidence  helJ  insufficient  to  support  chal- 
lenge to  inror  for  nonpayment  of  poll  tax.— 
State  v.  WeaTer  (S.  U)  499. 

The  burden  of  proof  is  on  one  who  chal- 
lenges a  juror  on  the  ground  of  legal  disqual- 
ification to  show  that  such  disqualification  ex- 
ists.—State  v.  Weaver  (S.  C.)  499. 

I  3.    Conpetenoy  of  inrora,  ehallenKes, 
and  objeotlona. 

It  is  too  late,  after  verdict,  to  complain  that 
proper  Questions  were  not  proponnded  to  Jurors 
on  their  voir  dire.— Undsey  t.  State  (Oa.)  62. 

Defendants  In  criminal  case  htlJ  not  entitled 
to  complain  of  miing  on  challenge  for  caase, 
where  peremptory  challenges  are  not  exhaust- 
ed.—SUte  T.  Weaver  (S.  C)  499. 

JUSTICES  OF  THE  PEACE. 

S  1.   civil  Jnrladiotlon  and  antliority. 

Where  a  Justice  is  diBquall6ed  by  reason  of 
relationship,  any  other  justice  of  the  county 
may  issue  execution  and  preside  on  the  trial 
of  an  issue  formed  by  counter  affidavit  on  levy 
of  execution. — Savage  v.  Oliver  (Ga.)  64. 

A  jastice  has  no  authority  to  foreclose  a 
chattel  mortgage  when  principal  of  debt  ex- 
ceeds *100.~De  Vaughn  v.  Byrom  (Ga.)  267. 

Under  Code,  i  71,  subd.  4,  a  magistrate  has 
jurisdiction  in  attachment  against  a  nonresi- 
dent to  at  least  render  judgment  In  rem.— Bird 
v.  Sullivan  (S.  C.)  494. 

Const.  1895,  art.  5,  i  23,  does  not  prevent  ac- 
tion by  attachment  against  nonresident  under 
a  judemeut  in  rem.--Burckhalter  t.  Jones  (B. 
C.)  495. 

Under  Acts  1884  (18  St.  at  Large,  p.  761)  fi! 
1,  2,  a  magistrate  is  authorized  to  issue  a  war- 
rant to  enforce  a  lien  for  rent,  where  the 
amount  claimed  does  not  exceed  $100. — South- 
ern Ry.  Co.  V.  Sarratt  (S.  C.)  604. 

f  2.    Procednra  In  oItII  cases. 

Entry  on  &.  fa.  from  justice  court  held  not 
such  a  compliance  with  Civ.  Code,  |  4167,  as 
to  authorize  constable  to  levy  execution  on 
land.— Eaves  v.  Garner  (Ga.)  688. 

Where  summons  names  only  a  certain  man  as 
defendant,  and  he  and  his  wife  are  served,  and 
she  did  not  appear  or  plead,  judgment  against 
the  wife  is  void.— Shea  rouse  T.  Wolfe  (Ga.)  923. 

When  plaintiff  accepted  a  tender  deposited 
with  a  justice  in  full  of  the  demand  and  costs, 
after  the  judgment  was  rendered  against  de- 


Magistrates  are  within  Const,  art.  B,  S  20,  re- 
lating to  the  charging  of  juries  on  qnestions  of 
fact;  they  being  Included  in  the  word  "judge." 
— Marchbauks  v.  Uarcbbanlu  (S.  C)  438. 

A  nonresident,  by  appearing  at  trial  and  con- 
testing  case  on  merite,  gives  magistrate  juris- 
diction to  render  Judgment  in  personam.— Bird 
v.  Sullivan  (S.  C.)  494. 

Omission  of  magistrate  to  sign  his  name  on 
original  summons  held  not  a  jurisdictional  de- 
fect, where  order  of  publication  is  signed  and 
the  words^'Magistrate's  Summons  for  I>el>t/* 
and  "By  W.  [magistrate]  to  J.  [defendant]," 
appears  on  face  of  anmmona.— BnrcUialter  t. 
Jones  (S.  0.)  495. 

i  3.    Berlev  of  pvoeeedlncs. 

Where  there  was  ample  evidence  to  sustain 
a  verdict  on  trial  in  justice  court,  there  was 
no  error  in  overruling  certiorari  thereto.— 
Shields  T.  Mills  (Ga.)  61. 

It  is  too  late,  on  trial  of  appeal  from  justice 
in  action  on  unconditional  contract  for  defend- 
ant, to  file  a  plea,  where  no  defense  was  made 
in  lower  court.— Morgan  v.  Prior  (Ga.)  76. 

Finding  of  superior  court  that  verdict  in  jus- 
tice's court  was  not  contrary  to  evidence  oeld 
not  error,  where  issues  of  fact  were  snmMrted 
by  testimony.— Smith  v.  Ooker  (Oa.)  loEi. 

Where  evidence  in  action  before  justice  de- 
mands the  vei*dict  rendered,  and  there  is  no 
error  of  law,  the  superior  court  should  not  sus- 
tain a  certiorari.— Whitaker  v.  Arnold  (Ga.) 

231. 

Petition  of  certiorari  to  justice  held  to  snffl- 
dently  specify  the  testimony  and  the  alleged 
errors  complslned  of. — Moran  v.  Childs  (Ga.) 
28B. 

Seld  not  error  to  refuse  to  dismiss  certiorari 
to  justice  because  part  of  the  militia  district 
where  court  was  held  was  omitted  from  the 
petition.— Moran  v.  Childs  (Ga.)  235. 

Defendant  cannot  appeal  to  a  Jury  in  the  Jus- 
tice court  from  ajtart  only  of  the  judgment.— 
Bryson  v.  Scott  (Ga.)  019. 

Recordari  held  proper  method  of  bringing  up 
record,  when  justice  refuses  to  allow  an  appeal 
from  judgment  on  attachment  against  a  per- 
son alleged  to  be  a  nonresident. — Merreli  t. 
McHone  (N.  C.)  86. 

A  judgment  of  the  common  pleas  court  af- 
firming a  Judgment  of  a  magistrate's  court  Is 
conclusive  as  to  the  jurisdiction  of  the  latter 
court  in  action  on  appeal  Iwnd.— Tiedman  t. 
Mayer  (S.  C.)  609. 

Orcuit  court,  after*  dismissing  appeal  from 
magistrate  on  the  ground  tJiat  he  was  not 
served  with  notice  and  grounds  of  appeal,  has 
no  jurisdiction  to  entertain  motion  to  reverse 
the  judgment  appealed  from. — Baker  v.  Irvine 
(S.  C.)  742. 

Code  provision  for  personal  service  of  notice 
and  grounds  of  appeal  on  the  magistrate  Md 
satisfied  where  accieptance  of  service  thereof 
is  signed  In  the  mapstrate's  name  by  his  au- 
thorised agent— Baker  t.  Irvine  (S.  Q)  742. 

JUSTIFICATION. 

Of  homicide,  see  "Homicide."  |  3. 

KNOWLEDGE. 

Actual  or  constructive  knowledge,  see  "No- 
tice." 

By    grantee   of   fraud    in    conveyance,  see 
^'Fraudulent  Conveyances,'*  S  1. 


Effect  In  eqnitr.  see  "Equity."  I  2. 

LANDLORD  AND  TENANT. 

Railroad  leases,  see  "Railroads,"  fi  4. 

I  1.    Oremtion  and  «ziatem«e  of  the  M- 

Ution. 

One  holding  option  to  purchase  land,  and  en- 
tering thereon  with  permission  of  vendor,  held 
not  to  become,  after  expiration  of  option,  a  ten- 
ant of  the  owner, — Henry  v.  Perry  (Ga.)  87. 

Where  landowner  contracted  with  another  to 
furoifih  land  and  supplies,  and  the  other  was 
to  do  the  work  and  receive  part  of  the  crop,  the 
relation  was  that  of  landlord  and  cropper. — 
Hancock  t.  Boggus  (Ga.)  970. 

I  2.    Tmnu  for  yosro. 

A  lessee,  without  consent  of  his  landlord, 
cannot  transfer  his  lease.— Bass  t.  West  (GaJ 

Contract  set  np  by  tenant  as  defense  In  pro- 
ceedings to  eject  him  as  holding  over  held  not 
bad,  as  too  indefinite.— Walker  Edmnndson 
(Ga.)  800. 

In  proceedings  by  landlord  to  eject  tenant  as 
holding  over,  counter  affldavita  filed  by  tenant 
A«Ii/  to  set  up  a  good  defense.— Walker  t.  Ed- 
mundson  (Ga.)  800. 

}  3.    Premises,  and  Mijoymeiit  a»A 

tliereof. 

In  case  of  wrongful  eTiction,  lessee's  dam- 
ages would  be  the  valne  of  the  premises  for 
rent  during  the  remainder  of  the  term.— Bass 
V.  West  (Ga.)  244. 

Where  leasee  conducts  established  business, 
the  value  of  good  will  and  loss  of  profits  oc- 
casioned by  eviction  may  be  considered  in  es- 
timating damages  therefrom.— Bass  t.  West 
(Ga.)  244. 

A  petition  alleging  that  plaintitF,  a  tenant, 
was  Injured  by  a  defective  plank  io  floor  of 
rented  building,  end  that  landlord  had  notice 
of  "defective  condition  of  the  floor,"  sufficient- 
ly alleges  notice  of  defective  condition  of  the 
plank.-^tack  t.  Harris  (Ga.)  615. 

8  4.    Rent  and  adTanoes. 

Where  a  lease  of  timber  for  turpentine  pur- 
poses required  payment  of  the  money  before 
boxing  began,  such  payment  was  a  condition 
precedent  to  the  lease  becoming  operative.— 
Oyatt  T.  Barbour  (Ga.)  408. 

A  tenant  against  whom  a  distress  warrant 
has  been  sued  oat,  who  files  a  counterclaim  affi- 
davit, with  no  distinct  denial  of  plaintifPa  de- 
mand, but  alleging  only  that  a  designated  portion 
of  the  rent  claimed  is  not  due  for  certam  rea- 
sons, will  be  confined  in  the  evidence  to  such 
reasons.- Hunnicutt  v.  Chambers  (Ga.)  853. 

To  render  penal  a  sale  by  tenant  of  person- 
alty subject  to  landlord's  lien,  it  must  appear 
that  sale  was  without  landlord's  consent,  with 
intent  to  defraud,  and  that  he  suffered  loss.— 
Morrison  t.  State  (Ga.)  902. 

On  trial  for  certain  personalty  subject  to 
landlord's  lien,  kdd  error  to  omit  in  charge  to 
state  that,  to  render  accused  guilty,  it  must  ap- 
pear that  sale  was  made  with  intent  to  de- 
fraud landlord.— Morrison  v.  State  (Ga.)  902. 

On  trial  for  certain  personalty  subject  to 
landlord's  lien,  it  must  appear  that  sale  was 
without  landlord's  consent.- Morrison  v.  State 
(Ga.)  902. 

If  a  landlord's  lien  for  supplies  or  crop  Is  in- 
ferior to  laborer's  special  lien,  the  laborer  can- 


Eensation  in  cotton  raised  hdd  not  to  affect 
Liidlord's  lien,  he  having  no  knowledge  of  such 
agreement.— Rousey  v.  Mattox  (Ga.)  925. 

Where  tenant  agrees  to  pay  specified  portion 
of  the  crops  as  rent,  and  to  cultivate  the  land 
in  a  husbandlike  manner,  and  fails  to  do  so. 
the  landlord  can  distrain  for  only  the  value  ol 
such  portion  of  the  crops  actually  made,  and 
not  for  what  might  hare  been  made. — BeyBoJds 
V.  Howard  (Ga.)  907. 

Where,  pending  cultivation  of  crop,  the  land 
was  sold  under  execution,  and  the  purchaser 
relied  on  agreement  with  landlord  that  persons 
cultivating  should  pay  him  the  amount  agreed 
to  be  paid  the  landlord,  the  purchaser  acquired 
simply  the  interest  of  the  landlord,  and  cannot 
sue  out  a  distress  warrant.— Hancock  v.  Boc- 
gas  (Ga.)  970. 

In  order  to  maintain  distress  warrant  against 
counter  affidavit  denying  any  sum  due,  it  mnst 
be  shown  that  relation  of  landlord  and  tenant 
existed.- Hancock  v.  Boggus  (Ga.)  970. 

Code,  {  255a,  by  virtue  of  the  provisions  6f 
Rev.  St.  1893.  {  2519.  applies  only  to  proceed- 
ings by  attachment,  and  not  to  proceedings  ro 
enforce  an  agricultural  or  landlord's  Hen.  ex- 
cept in  BO  tar  as  rdates  to  the  affidavita  mai 
statements.— Southern  By.  Go.  t.  Sarratt  <S. 
C.)  504. 

i  S.  B«-entry  and  reooTerj  of  poaaea- 
aion  by  landlord. 
Owner  of  land  cannot  by  dispossessory  war- 
rant eject,  as  a  tenant  at  sufferance,  holder  of 
option  to  purchase  land  entering  into  posse- 
sion thereunder  after  expiration  of  option.— 
Henry  v.  Perry  (Ga.)  87. 

Affidavit  required  by  Civ.  Code,  {  4813,  in 
proceedings  to  oust  tenant,  may  be  made  before 
a  justice,  who  need  not  be  in  tne  district  where 
the  premises  are.— Fletcher  v.  O^ins  (Ga.)  &K. 

Bill  to  restrain  dispossessory  warrant  against 
tenant  holding  over,  containing  allegations  that 
plaintiff  has  title  by  prescription,  held  improp- 
erly dismissed  on  demurrer. — Smith  t.  wynn 
(Ga.)  9Ta 

A  landlord  who  forcibly  re-entered  after  the 
expiration  of  a  tenancy,  and  without  notice  to 
the  tenant  caused  him  and  Ms  household  goods 
to  be  put  into  the  street,  is  not  liable  as  i 
.  trespasser  ab  Initio  therefor. — Rush  t.  Aiken 
,  Mfg.  Go.  (8.  G.)  4ffl. 

URGENT. 

-  See  "E^beolement";  "False  Pretenses.** 

t  t  1.   Offenses,  and  responsibility  there- 
for. 

I     Where  pledgor  takes  property  from  pledgee*! 

control  with  fraudulent  intent,  he  may  b« 
.  convicted  of  larceny.— Henry  t.  State  (Ga.) 
.  55. 

'  S  8.   Proaeoation  and  punishment. 

Indictment  held  sufficient  to  charge  larcesj 
from  the  person,  under  Pen.  Code,  S  175.  al- 

>  though  there  was  no  allegation  that  the  ani- 

>  cle  was  the  property  of  him  from  whom  il 

-  was  taken. — Hugo  v.  State  (Ga.)  60. 

Possession  of  stolen  goods  several  montts 
after  the  alleged  tiieft,  with  failure  to  account 

>  therefor,  held  not  to  authorise  coavlctton.— Cal- 
9  loway  V.  State  (Ga.)  63. 

^     Where  there  was  no  proof  of  the  vaiae  of 
the  articles  nor  of  the  time  at  whidi  the  laranj 

-  was  committed,  conviction  was  erroneoas.— 

-  May  V.  State  (Go.)  222. 


AD  oraer  uiac  receni  possession  ma;  oe  con- 
sidered aa  evidence  of  guilt  of  larceny,  tbe 
goods  foond  mast  be  clearly  shown  to  have 
been  stolen.— Turner  t.  State  (Ga.)  686. 

Larceny  baTlog  been  clearly  shown  to  have 
been  committed,  a-charge  that  it  was  necessary 
to  &nd  that  the  thing  alleged  to  have  been 
stolen  was  so  recently  in  defendant's  posses- 
sion, and  immediately  after  the  theft,  with  Ms 
knowledge  and  consent  held  not  erroneons. — 
Tamer  v.  State  (Ga.)  686. 

An  indictment  for  stealing  ongathered  corn, 
which  alleges  that  it  is  the  property  of  the 
tenant  who  rents  the  premises  for  agricultoral 
parposes,  is  not  bad  for  not  alleging  title  In 
the  lessor.— State  v.  Higgins  (N.  0.)  113. 

LAW  OF  THE  CASE. 

Decision  on  appeal,  see  "Appeal  ud  Elrror,'* 


LEASES. 

See  ^'Landlord  and  Tenant** 

LEGACIES. 

See  "WUto." 

LEGISLATIVE  POWER. 

See  "Oonstitntional  Law,"  1 1. 

LEVY. 

Of  necution,  see  "BxecutioQ,"  |  8. 

LIBEL  ANO  SLANDER. 

I  1.  Words   and   aeta   aetiomable,  mmA 
UablUtT  therefor. 

To  write  and  pabllsh  ot  another  that  he  is 
a  liar  is  libelous.— Oolvard  t.  Black  (Ga.)  80. 

Where  design  was  to  apply  llbelODS  charge 
to  a  particular  person,  such  person  may  bring 
action  for  libel,  though  all  the  pablic  would 
not  understand  the  meaning  of  the  defamatwy 
matter.— Colvard  t.  Black  (Ga.)  80. 

To  publish  of  merchant  that  he  has  not  con- 
fideoce  of  local  people,  and  is  considered  of 
small  financial  responsibility,  held  libelous,  if 
falsa— Dun  v.  Weintraub  (Ga.)  808. 

To  publish  of  a  merchant  that  he  has  given 
unrecorded  mortgage  held  not  actionable,  with- 
out allegations  of  special  damage.— Dun  t. 
Welntiaub  (Ga.)  808. 

I  2.  Actions. 

An  amendment  seeking  to  add  to  a  petition 
legally  setting  forth  a  cause  ot  action  for  libel, 
b7  declaring  on  another  publication,  was  prop- 
erly rejected.— GolTard  t.  Black  (Ga.)  80, 

LICENSES. 

i  1.   For  oeonpations  and  prlvll^es* 

An  "emigrant,'^  within  the  act  requiring  a 
license  in  order  to  solicit  emigrants,  is  one  who 
quits  his  country  for  a  lawful  reason,  with  a 
design  to  settle  elsewhere,  taking  his  family 
and  eftecta  with  him.— Yamer  t.  State  (Ga.) 
98. 

Evidence  held  insnfflcient  to  convict  tor  solic- 
iting emigrants  without  a  license.— Vamer  v. 
State  (Ga.)  63. 

An  ordinance  imposing  on  the  business  ot 
loaning  money  on  personalty  a  license  tax 


in  a  prosecuuoa  lor  seumf^  wiinoni  a  lureuBe, 
the  defendant  has  the  burden  of  showing  that 
he  is  protected  by  a  license.— State  v.  Morri- 
son Qf.  0.)  829. 

Under  Laws  1890,  c.  11,  S  27,  the  issuance  ot 

a  license  to  a  corporation  having  Bevernl  agents 
and  employes  traveling  and  selling  or^^ans  un- 
der that  one  license  protects  only  the  a^ent 
who  has  possession  of  it. — State  v.  Mon'ison 
(N.  C.)  329. 

Under  Acts  1880-90.  c.  244,  {{  27,  28.  32,  33. 
and  Act  March  3,  1S96,  a  person  selling  coun- 
try produce  from  his  wagon  on  the  market 
square  is  not  conducting  a  mercantile  business, 
as  to  make  him  liablo  to  a  fine  for  doing  busi- 
ness as  a  merchant  without  a  license.— Brown 
T.  Gommonwealth  (Va.)  48S. 

Roanoke  Oty  Charter,  8  104-  imposing  a  mer- 
chant's license,  does  not  apply  to  a  person  sell- 
tns  country  produce  from  his  wagon  on  the 
market  square.— Brown  v.  Oommonwealth  (Va.) 
486. 

Under  Boanoke  City  Ordinances.  H  70,  472, 
474,  a  person  selling  country  produce  from  his 
wagon  on  the  market  square,  and  who  has  paid 
the  curbage  tax,  is  not  required  to  pay  a  li- 
cense tax  as  a  merchant  in  the  city. — Brown  t. 
O>mmonwealth  (Va.)  486. 

LIENS. 

See  "Mechanics'  Liens." 

Acquired  by  particular  remedies  or  proceed- 
ings, see  ''Jodgment,"  §  6;  "Taxation?*  I  3. 

Effect  of  proceedings  in  insolvency,  see  "In- 
solvency,   §  1. 

Landlord^  lien  for  rent,  sea  "Landlord  and 
Tenant"  I  4. 

Mortgage,  see  "Mortgages,'*  I  8. 

Pledge,  see  "Pledges?* 

Vendor's  lien  on  lands  sold,  see  **Vendor  and 
Purchaser,"  |  4. 

LIFE  ESTATES. 

See  "Dower";  "Bemaindera." 

Where  by  the  terms  of  the  will  a  derlse  of 
a  life  estate  to  testator's  wife  was  burdened 

with  the  support  of  testator's  children,  an  ac- 
tion brought  by  the  children  during  the  lifer 
time  of  the  wife  to  set  aside  the  sale  ot  her 
lite  interest  was  not  premature.— Hunter  t. 
Hnnter  (S.  G.)  784. 

Terms  of  a  will  construed,  and  htid,  that  «a 
executrix  thereunder  had  no  implied  power  to 
sell  her  life  estate.— Hunter  v.  Hunter  (S.  C.) 
734. 

The  lite  tenant  has  no  power  to  so  mortn^e 
the  land  as  to  bind  the  remainder-m«i^--Mc. 
Donald  v.  Woodward  (S.  C.)  918;  Same  T.  Stew- 
art, Id. 

LIMITATION  OF  ACTjONS. 

Laches,  see  "Equity,"  fl  2. 

i  1.    Coupntatlon  of  period  of  I'lnifa- 

tlou. 

Statute  is  suspended,  as  to  a  debtor  who  re- 
moves from  the  state,  until  his  return  to  re* 
side  therein.— Payne  v.  Bowdrie  (Ga.)  80. 

Sale  of  ward's  lands  under  a  decree  held  no- 
tice to  the  ward  of  the  receipt  of  the  price  by 
the  guardian,  and  hence  the  ward  was  not  enti- 
tled to  allege  constructive  fraud  to  remove  the 
bar  of  limitations  as  against  creditors'  claims 
against  the  deceased  guai-diau's  eatatew— Dunn 
T.  Beaman  (N.  C.)  172. 
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LIQUOR  SELLING. 

See  "IntoxIcatinK  I^iqtiora." 

LIS  PENDENS. 

Pendency  of  a  claim  case  hdd  not  to  consti- 
tute lis  pendens  as  to  an  action  by  the  claim- 
ant aeainst  leryiog  officer  and  parclMiaer  at  ex- 
ecution Bale  for  recoTerr  of  proper^  Mid. — 
— Jolley  T.  Hardeman  (Cfa.)  952. 

LIVE  STOCK. 

Oarriage  of,  see  "Carriers,"  §  2. 
Injuries  from  operation  of  railroads,  see  "Rail- 
roads." I  7. 

LOANS. 

By  bank,  see  "Banks  and  Banking,"  §  1. 

LOGS  AND  LOGGING. 

What  was  a  reasonable  time  to  remoTe  tim- 
ber from  land  under  conditions  of  deed  Jield 
to  depend  upon  the  circiimstnnces  of  the  ease. — 
McBae  t.  Stillwell  (Ga.)  G04. 

Deed  conTeyins  right  to  remove  pine  timber 
from  the  grantor's  land  coD8tnied.-*Goette  T. 
Lane  (Ga.)  758. 

LUMBER. 

See  "Logs  and  Logging." 

MACHINERY. 

Liability  of  employer  tor  defects,  see  **MaBter 

and  Serrant,'*^  S  3. 


MALICIOUS  PROSECUTION. 


f  1. 


Natnn     mmd    oonmeBMaiemt  of 
prosooutlon. 

Abandoning  the  prosecution  and  procuring  or- 
der of  dlsmiual  had  a  termination  of  the  prose- 
cution, when  no  further  action  is  taken. — Page 
T.  Citiseas*  Banking  Go.  (Ga.)  41& 

"Carrying  on"  proBe<mtion  defined^— Page  t. 
Gitlaens^  Banking  Co.  (Ga.)  418. 

Suing  out  a  money  rule  against  an  officer 
leaving  an  execution  held  equivalent  to  a  dvll 
action  against  him.— Roberta  T.  Keeler  (Ga.) 

617. 

S  2.   Want  of  vrobable  oanse. 

Issuing  a  rule  nisi  against  a  sheriff  "hdoi  not 
an  adjudication  that  there  is  probable  cause  for 
suing  out  the  same,  when  the  petition  does  not 
truly  set  forth  the  facts.— Roberts  t.  Keeler 

(Ga.)  617. 

I  3.  Aotloas. 

A  firm,  the  individual  members  thereof,  and 
one  not  a  member  may  be  joined  as  defendants, 
if  prosecution  was  instituted  as  a  result  of 
the  conspiracy.— Page  v.  Citisens'  Banking  Oo. 
(Ga.)4m    ^       ■  ^ 

Petition  In  action  against  firm  and  its  mem- 
bers, alleging  that  the  prosecution  was  in  fur- 
therance of  the  firm's  mterests.  held  pi-oper, — 
Page  V.  Citizens'  Banking  Co.  (Ga.)  418. 

Petition  alleging  that  defendants  conspired 
to  injure  plaintiff,  a  corporation,  and  destroy 
Iti  business,  hflil  pi'oiterly  dismissed  on  general 
demurrer.— Fulton  Gi-ocei'jr  Co.  T.  Maddox 
(Ga.)  647. 


MALICIOUS  TRESPASS. 

See  "Trespass,"  |  2. 

MALPRACTICL 

See  "Phy^ana  and  Surgeons.** 

MANDAMUS. 

!  1.   Natnre  and  croiimds  In  KeaeraL 

Solicitor  of  superior  court  heid  to  nave  suffi- 
cient Interest  to  maintain  mandamas  to  com- 
pel conn^  commissioners  to  draw  a  grand  inty 
for  such  court. — Mott  T.  Commigsionera  of  For- 
syth 0>nntr  (N.  G.)  330. 

I  8.   Snbjaeta  sad  inupoMS  at  Mllaf. 

Mandamus  lies  to  compel  levying  oflleer  to 
accept  good  affidavit  of  Illegality.— WiUiama  t. 

McAuthur  (Ga.)  301. 

Where  a  state  officer  is  entitled  to  the  salary 
provided  by  law,  mandamus  will  issue  to  the 
state  auditor  to  issue  a  warrant  for  the  aalary, 
and  to  state  treasurer  to  pay  it.— white  v. 
Worth  (N.  C.)  132. 

Courts  will  not  interfere  'hy  mandamus  with 
the  determination  of  the  question  of  the  cdot 
of  a  school  child  by  sdiooi  trnstees,  since  snch 
determination  involves  the  exercise  of  a  judicial 
discretion.— Eubank  t.  Bonghton  (Va.)  BW. 

Mandamna  will  not  lie  to  compel  school  trns- 
tees to  receive  into  a  white  school  a  child  whom 
they  liave  decided  Is  a  negro,  since  there  is  a 
right  of  appeal  from  the  boaid's  dedaion.— Rbt 
bank  T.  Bonghton  (Ya.)  629. 

MANDATE. 

See  "Mandamus." 

MANSUUGHTER. 

Sea  *'Homlcide,"  1 1. 

MARRIAGE 

Sm  **DtTorce";  "Husband  and  Wlffe." 

MARRIED  WOMEN. 

See  "Hnahand  and  Wife.'* 

MASTER  AND  SERVANT. 

See  "Work  and  Labor.** 

I  1.    Berrloes  and  ooflipMUwttm. 

That  employ^,  when  be  received  part  of 
wages,  gave  receipt  in  full,  does  not  estop  him 
to  claim  the  balance,  when  be  protested  against 
stoppage  of  portion  of  wages.— Georgia  B.  Co- 
T.  Gouedy  (Ga.)  691. 

In  suit  by  employfi  against  railroad  company 
for  wages,  company  cannot  defend  by  ahowioK 
mistake  whereby  company  had  suffered  Ion, 
which  loss  it  had  charged  to  the  employe- 
Georgia  R.  Co.      Gouedy  (Ga.)  691. 

Declaration  In  action  for  recovery  of  psrt 
of  salary  after  wrongful  discharge  hM  to  statt 
a  cause  of  action. — Moore  t.  Kelley  &  Jones 
Oo.  (Ga.)  802. 

{  2.  Master's  UmblUty  for  Injulea  ta 
servant— Natwe  «ad  extamt  la 
Ceneralv 

Where  an  employ^,  without  fault  on  htt 
master'a  part,  becomes  placed  fa  a  dangecont 
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Rev.  St.  S  1582,  AeW  broad  enongh  to  include 
an  action  against  a  city  for  personal  injuries 
Bnstained  by  an  employe  tbrough  defendant's 
mismanagement  of  a  steam  ruler  while  re- 
pairing its  streets.— Barludale  t.  Gtj  of  Lanr^ 
«iu  (K  C.)  mi. 

I  3.    Tools,   machinery*  appllanoes, 

and  plaoes  for  work. 

Where  a  master's  act,  alleged  to  hare  caused 
an  injury  to  a  senrant,  was  not  in  fact  an  act 
of  negligence,  it  was  error  to  refuse  to  grant 
nonsuit  in  an  action  against  a  master  for  the 
injury.—Oentral  of  Qeortfa  Ry.  Co.  r,  Edwards 
<Ga.)  810. 

Master  Add  not  liable  for  an  Injury  to  a  Berv- 
ant.  where  master's  negligent  acts,  white  con- 
tributing to  the  injnry,  were  not  the  proximate 
canne  thereof. — Central  of  (Georgia  Ry.  Co.  v. 
Edwards  (Ga.)  810. 

Where  a  master  provided  for  the  use  of  his 
servants  several  ways  of  approach  to  a  build- 
ing, an  instruction  that  tne  servants  might 
leave  by  any  one  of  these  ways,  and  if.  in 
so  doing,  a  servant  was  injured  by  the  ueglect 
of  the  master  to  keep  it  in  repair,  he  was  re- 
sponsible for  the  injury,  was  proper. — Rinake  v. 
Victor  Mfg.  Co.  (S.  C.)  700. 

{  4.  MetlioAs  of  work*  rales,  and 

orders. 

A  railroad  company  hdd  not  guilty  of  negU- 

Sencc  causing  injury  to  fireman.  —  Brown  v. 
_  outhern  I^.  Co.  (N.  0.)  19. 

f  S.  — -  Fallow  serTaats. 

A  master  is  not  exempt  from  liability  for  In- 
jnries  to  a  child  by  negligence  of  a  superintend- 
ent, under  whose  orders  the  child  was  at  work 
nud  which  orders  he  was  bound  to  obey. — 
Southern  Agricultural  Works  v.  Franklin  (Ga.) 
GU3. 

Master  is  not  liable  for  injuries  caused  by  an 
incompetent  fellow  servant,  unless  he  knew,  or 
by  diligence  could  have  known,  of  the  incom- 
petency.—Ounn  V.  Willlngham  (Ga.)  801. 

Evidence  to  show  plaintiff  injured  by 
ne^igence  of  a  fellow  servant.— Qunn  t.  Will- 
lngham <0a.)  801 

Though  immediate  cause  of  the  injury  is  neg- 
ligence of  fellow  servant,  the  master  is  liable  if  I 
the  servant  did  this  act  in  obedience  to  the  or-  ■ 
der  of  the  vice  principal,  where  the  order  waa  . 
negligent.— City  Coundl  of  Augusta  v.  Owens  i 
<Ga.)  88a  I 

Person  placed  as  general  •superintendent  in  i 
charge  of  a  Tock  quarry,  with  power  to  direct ' 
movements  of  laborers,  and  not  working  himself, 
hrhl  a  vice  principal,  and  not  a  fellow  servant.—  . 
City  Council  of  Augusta  v.  Owens  (Ga.)  830.  j 

i  O.    Risks  assumed  by  serrant. 

An  employe  injured  while  mounting  a  moving 
car  held  not  entitled  to  recover  either  under 
the  general  rules  of  law  or  any  Alabama  stat- 
ute.—Qniroaet  T.  Alabama  Q.  8.  R.  Co.  (Ga.) 

509. 

Master  Is  not  UaUe  for  Injnrtei  cahsed  by 
defective  machlnetr,  where  servant  had  knowf- 1 
etlge  of  defects  and  did  not  call  master's  atten- 
tion to  it.— Gunn  v.  Willingham  (Ga.)  804.  ' 

A  master  is  not  liable  for  injuries  received 
by  an  employe  who,  as  a  mere  volunteer,  does 
an  act  outside  of  the  scope  of  his  employment 
—Allen  V.  Hizson  (Ga.)  810. 


I  7,  — .  Contrlbatory     negUgenoe  of 
■ervaatt. 

Evidence  held  to  show  that  emergency  nnder 
which  employe  acted  was  of  his  own  making, 
M  that  master  was  not  liable  for  Injuries  re-  See  "Bqaity*"  |  & 


er  than  the  safe,  way  of  doing  certain  work,  he 
cannot,  under  law  of  Alabama,  recover  for  in- 
juries received. — Qnirouet  v.  Alabama  G.  S.  R. 
Co.  (Ga.)  599. 

In  an  action  by  an  employ^  against  a  dty 
for  personal  injuries,  evidence  htid  sufficient  to 
show  contributory  negligence,  barring  plain- 
tiffs recovery. — Barksdale  v.  GSty  of  Laurens 
(S.  C.)  661. 

In  acUon  for  Injuries  to  employe,  petition 
held  good  against  special  demarrer.--8outhMii 
Agricultural  Works  v.  Franklin  (Ga.)  61KI. 

S  8.    ~  Actions. 

Code  Ala.  {  2590,  rendering  a  master  liable 
to  an  employ^  for  injuries  caused  by  defective 
appliances,  does  not  preclude  defense  of  con- 
tributory negligence.— Southern  Ry,  Oo.  v.  Har- 
bin (Ga.)  218. 

Petition  in  action  for  Injuries  received  irtille 
working  In  a  qnany  Aeld  not  subject  to  ivedal 
demurrer  because  falling  to  allege  where  the 
quan-y  was  located.~Ci^  Council  of  Augusta 
V.  Owens  (Ga.)  830. 

Instruction  as  to  duty  of  master  to  furnish  a 
reasonably  safe  place  to  work,  and  that  servant 
could  assume  that  it  was  safe,  ht^<l  correct. — 
City  Council  of  Augusta  v.  Owens  (Ga.)  830. 

In  suit  by  employe  against  railroad  company, 
admission  of  rule  of  railroad  company,  without 
proving  knowledge  of  the  rule  by  employe,  Aeld 
not  error,  as  such  knowledge  may  be  shown 
after  its  admission.— Blnlon  t.  Gewgia,  S.  ft  F. 
Ry.  Co.  (Ga.)  938. 

An  instruction  permitting  a  servant  to  recov- 
er for  loss  of  time,  payments  for  medical  atten- 
tion, and  endurance  of  mental  anguish  held 
erroneous,  where  tliere  was  no  evidence  of 
such  damage.— Smith  v.  Wilmington  &  W.  B. 
Co.  (N.  C.)  170. 

InstructtoD  on  contributory  negligence  heU 
not  ecToneons.— Ward  v.  Odell  Mfg.  Oo.  (N.  Q) 
194. 

In  an  action  by  an  employe  of  a  city  for  in- 
juries, evidence  held  sufficient  to  make  a  prima 
facie  case. — Barksdale  v.  City  of  Lsurens  (S. 
a)  661. 

In  an  action  by  a  city  employe  for  personal 
injuries,  under  Rev.  St.  S  1582.  he  must  show, 
as  part  of  his  esse,  that  he  was  not  guilty  of 
contributory  negligence.— Barksdale  v.  CSty  of 
Laurens  (S.  0.)  661. 

An  instruction  that  if,  uttet  an  independent 
contractor  had  left  the  premises,  the  master 
adopted  and  used  the  stmctares  which  socb 

contractor  had  erected,  or  acquiesced  in  their 
use  by  his  servants,  the  structures  became 
those  of  the  master,  and  he  was  responsible  for 
any  injnry  to  bis  servants  occasioned  by  his 
neglect  to  keep  them  in  repair,  was  proper.— 
Rinake  v.  Victor  Mfg.  Co.  (S.  C.)  700. 

An  Instruction  that  where  a  master  allowed 
an  independent  contractor  to  erect  appliances 
on  his  premises,  which  the  master  adopted  and 
used,  or  acquiesced  in  their  use  by  bis  servants 
while  mgaged  in  his  work,  he  was  responsible 
for  his  servants'  safety,  held  proper. — Binake  T. 
Victor  Mfg.  Co.  (S.  Q)  700. 

I  9.   UablUtles  for  Injarios  to  tUvd 
persons. 

An  action  will  lie  against  a  master  for  in- 
juria resulting  from  the  negligence  of  a  serv- 
ant while  acting  within  the  scope  of  his  aothor- 
ity.—Skipper  v.  Clifton  Mfg.  Ck>.  (S.  0.)  609. 


MASTERS  IN  CHANCERY. 
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MECHANICS'  LIENS. 

I  1.    RlKlit  to  Uen. 

Whu-e  contractor  abaDdons  work,  leaving 
building  incomplete,  and  owner  completes  it, 
Ael(/,  if  the  amount  required  for  completion, 
when  added  to  sums  properly  paid  contractor, 
exceeded  original  contract  price,  owner  was 
not  liable  to  matHial  man  for  anr  part  there- 
of.—Hunnicutt  &  BelUngrttb  Oo.  v.  van  Hooae 
(Ga.)  G69. 

After  a  building  had  1>eai  completed,  snr- 
rendered  to  the  owner,  and  paid  for,  'a  material 
man  cannot  acquire  a  lien  for  material  pur- 
chased, used  thereon  by  the  contractor  to  rem- 
edy a  defect  in  the  baildlng,  without  the 
owner's  knowledge.— Sbeehan  t.  Sooth  Biver 
Brick  Co.  (Ge.)  m 

Surrender  of  a  bnlldiiig  to  the  owner,  and 
full  payment  for  setricea  of  a  contractor  per- 
formed in  substantial  compliance  with  the  con* 
tract,  to  terminate  all  relation  between 

the  contractor  and  the  owner  as  to  third  par- 
ties.—Sheehan  T.  Soatli  Biver  Brick  Oo.  (Ga.) 

i   S.  EBfoSOMBont. 

PetitioD  by  subcontractor  demurrable 
where  it  did  not  state  what  part  of  sum  claim- 
ed was  for  work  done  and  wnat  part  for  mate- 
rial furnished.— Smith  t.  Van  Hoose  (Ga.)  77; 
Van  Hoose  t.  Smith,  Id. 

MESNE  PROFITS. 

In  ejectment,  see  "Bjectmenc,**  |  4, 

MINORS. 

See  "Infants.** 

MISREPRESENTATION. 

See  "False  Pretenses**;  "Fraud," 

MORTGAGES. 

Personal  property,  see  "Ohattel  Mortgages.** 

5  1.    Requisites  mmA  validity. 

Where  one  has  conveyed  lands  to  secure  debt, 
and  received  bond  conditioned  to  reconvey,  the 

E inter's  interest  is  the  right  to  redeem.— Wil- 
ms V.  E.  B.  Foy  Mfg.  Co.  (Ga.)  927. 

Instrument  construed,  and  Jield  a  deed  of 
trust,  and  not  a  mortgage,  so  that,  the  trustee 
dying,  another  may  be  appointed  with  right 
to  foreclose.— Wright  v.  Fort  (N.  C.)  IIS. 

I  2,    Reeordiac  ud  reelstrAtlaau 

The  fact  that  a  trust  deed  securing  purchase 
money  may  not  have  been  properly  acknowl- 
edged and  reo(»ded  will  not  affect  the  priority, 
asbetween  It  and  another  deed,  where  the  own- 
er of  the  latter  deed  had  actual  knowled^re  of  the 
existence  of  Uie  former.— National  Mut.  BnUding 

6  Loan  Ass'n  v.  Blair  (Va.)  513. 

S  3>    OomstrnetlaB  and  operation. 

Under  Code,  §  1256,  one  having  claim  for  tort 
against  corporation  can  reduce  claim  to  Judg- 
ment, and  levy,  notwithstanding  mortgage.— Wil- 
liams T.  West  Asherllle  ft  STS.  By.  Co.  (N.  CO 
189. 

I  4.    Blclits  and  liabilities  of  parties. 

Where  a  wife  mortgaged  property  to  secure 
her  husband's  antecedent  debt,  and  the  credit- 
or, aftK  the  wife's  death,  granted  the  husband 


A  umngamc,  uaviag  amrmea  a  mmixsaBB  saK 
in  part,  u  bound  there^  in  all  respects. — Ana- 
tin  v.  Stewart  (N.  C.)  87. 

S  S*    AsslBument  of  mortgace  or  delit. 

Assignee  of  note  secured  by  mortgage  held 
entitled  to  all  the  benefits  of  the  security  thus 
afforded,  though  the  mortgage  had  not  been 
assigned. — National  Bank  v.  Exchange  Bank 
(Ga.)  265. 

filqnttable  claim  of  assignee  of  note  aecored 
by  mortgage  to  surplus  of  fund  arising  bj  aale 
under  superior  Uen  held  prior  to  that  liased  od 
foreclosure  of  junior  mortgaee.  —  National 
Bank  v.  Exchange  Bank  (Qa.)  265. 

Assignees  of  note  secured  by  mortgage,  al- 
though not  foreclosed,  have  an  equitable  claim 
to  a  fund  in  court  arising  from  the  sale  of 
the  mortgaged  property  under  a  superior  li«i: 
the  fund  being  a  balance  after  satisfying  such 
lien. — National  Bank  v.  Exchange  Bank  (Ga.) 

An  assignee  of  a  trust  deed  who  sustained 
loss  from  his  own  and  his  immediate  assign- 
or's negligence  in  enforcing  the  security  ktid 
not  entitled  to  recourse  against  his  remote  as- 
signor.—Fayne^a  Ex*rs      Huflbnan  (Va.)  4T6L 

i  6.    Transfer  of   property  mortsnsed 
or  of  equity  of  redemption. 

The  right  to  redeem  is  an  equitable  interest, 
which  may  be  conveyed,  subject  to  paramount 
right  of  original  grantee  to  have  all  the  land 
appropriated  to  his  debt^Wllliams  t.  E.  S.  Fv 
lUg.  Oo.  (Ga.)  927. 

Where  original  grantor,  after  delivery  of 
mortgage,  conveys  ail  the  timber  crowing  on 
the  land,  subject  to  the  rights  of  the  mortga- 
gee, he  convw  the  right  to  the  timber  If  the 

Srantor  redeems,  and  an  eanitaMe  rig^t  to  re- 
eem.— Williams  v.  &  E.  Foy  3Ug.  Co.  (6a.> 
927. 

Where  mor^agor  conveys  timber  growing  on 
land  subject  to  mortgage,  and  subsequently  con- 
veys to  another  the  right  to  redeem  the  land, 
and  such  person  redeems,  he  takes  tide  subject 
to  right  of  grantee  of  timber  to  pay  proporaon* 
ate  share  of  original  debt  and  convert  bis  equi- 
table interest  in  the  timber  to  legal  title.— wtl* 
liams  V.  E.  E.  Foy  Mfg.  Co..  (Ga.)  927. 

Where  one  Pftr^  has  equitable  Interest  In 
land,  and  another  in  timber,  both  acquired  aft- 
er mortgage,  they  will  possess  an  equal  equity, 
and,  when  the  grantee  of  land  paid  the  mort- 
gage debt  and  took  a  conveyance,  tbe  grantee 
of  the  timber  could  contribute  hia  proportion 
of  the  amount  paid- to  redeem,— Williams  t.  B.  S. 
Foy  Mfg.  Co.  (Ga.)  927. 

I  7.   Payment  or  perfonnanoe  of  eon* 
dltlon,  release,  and  satisfaatian. 

Release  of  a  trust  deed  held  by  a  vendor  oper- 
ates as  a  release  of  a  trnst  deed  held  by  his  gran- 
tee of  the  property,  securing  the  same  pntxaase- 
money  notes  which  the  latter  had  assumed.— 
National  Mut  Building  ft  I<oan  Ass'n  t.  Blair 
(Va.)  613. 

i  8.    poveclosure  by  ezereise  af  power 
of  sale. 

Where  a  mortgagee  sells  mortgaged  land  on 
foreclosure  under  the  power  of  saie*iD  the  mort- 
gage, and  himself  becomes  the  real  purchaser 
thereof  through  tlw  intervention  of  a  third  per- 
son, the  mortgagor  may  disaffirm  the  sale  and 
have  a  new  sale  ordered.— Austin  v.  Stewart  (N. 
O.)  37. 

Where  defendants  seized  and  sold  plaintifTs 
property  on  account  of  indebtedness,  and  th«e- 
after  advertised  a  sale  of  property  held  as  se- 
curity, they  were  liable  for  advertiung  the 
sale,  U  the  amount  due  them  waa  paid  prior 


Digitized  by 


Google 


Od  foreclosure  of  two  notea  secured  by  two 
mortga^s  describing  separate  tracts  of  land, 
where  plaintiff  soueht  to  subject  to  each  mort- 
gage the  property  described  therein  on  rule  ab- 
solute, it  was  proper  to  issue  execution  accord- 
insly.— I^wis  v.  Douglas  County  Co-op.  Store 
(Ga.)  222. 

Parchaser  at  void  tnutee's  sate  under  a  trust 
deed  had  not  entitled  to  a  lien  on  the  land  for 
the  price  paid.— JameB  t.  Withers  (N.  a)  178. 

Under  Code.  1 685,  claimant  for  damages  for 
corporation's  tort  held  not  entitled  to  interrene 
in  foreclosure  of  mortgage  given  by  corpora- 
tion.—Williams  T.  West  Asherille  &  S.  S.  Ky. 

Co.  (N.  0.)  18». 

An  answer  which  alleges  that  the  mortage 
sued  on  was  in  renewal  of  a  former  mortgage 
given  to  a  firm,  for  which  firm  a  receiver  had 
been  appototed,  and  that  the  assignment  to 
plaintiff  of  such  former  mortgage  was  made 
after  the  appointment  of  the  receiver,  though 
antedated,  and  in  pursuance  of  a  plan  to  re- 
move the  assets  of  the  firm  beyond  the  reach 
of  the  court,  and  which  further  denies  plain- 
tiff's ownersnlp,  safficieotly  alleges  the  defense 
of  failure  of  consideratloii^Duckworth  t.  Me- 
Kinney  <S.  a)  730. 

Purchaser  at  foreclofore  sale  kdd  entitled, 
before  deed  passed,  to  abatement  for  portion  of 
lands  described  in  decree  and  advertis^ent 
of  sale,  but  previously  recovered  from  mort- 
gagor by  title  paramount.— People's  Bank  v. 
Bramlett  (S.  a)  912. 

Allowing  the  confirmation  of  a  commission- 
er's report  containing  a  charge  for  commissions 
for  the  sale  of  property  under  a  trust  deed, 
withont  objecting  to  the  amount  thereof,  held 
to  estop  the  beneflclaiT  from  snbseqneouy  in- 
sisting that  the  allowance  is  too  large.- Roller's 
Adm'r  v.  Pitman's  Adm'r  (Va.)  087. 

A  judgment  debtor  AeI4  not  entitled  to  credit 
for  the  price  paid  by  a  creditor  for  property 
transferried  to  him  by  a  trust  deed,  when  the 

Sroperty  was  afterwards  taken  away  from  the 
ebtOT  ni^er  a  vendor's  Uen,:— Deaton  Grocery 
Oo.  T.  Pepper  (VaJ  988. 


MOTIONS. 

Arrest  of  judgment  In  criminal  iM'Osecutions, 

see  "Criminftl  Law,"  8  15. 
Change  of  venue  In  civil  actions,  see  "Venue," 
i  3. 

Continuance  in  civil  actiom.  see  "Gonttnn- 
auce." 

Dismissal  or  nonsuit  on  trial,  see  "Trial,"  I  fl. 
New  trial  In  civil  actions,  see  "New  Trial," 
S  2. 

In  criminal  prosecutions,  see  "Criminal 
I^aw."  I  15. 

Presentation  of  objections  for  review,  see  "Ap- 
peal and  Error,"  S  4. 

Quaahing  or  vacating  execution,  see  "Execu- 
tion," 1  4. 

Belating  to  pleadings,  see  "Pleading,"  }  8. 

The  fact  that  a  "presiding  judge"  appends 
the  words  "circuit  judge"  to  his  signature  to  an 
order  will  not  ofEect  bu  jurisdiction.— Barnwell 
T.  Marion  (S.  Q)  818. 

MUNICIPAL  CORPORATIONS. 

See  "Counties";  "Schools  and  School  Dis- 
tricts," S  1;  "Towns." 

Injunctions  affecting,  see  "Injunction,"  i  2. 

Mandamus,  see  "Mandamus."  {  2. 

Ordinances  relating  to  intoxicating  liquors,  see 
"Intoxicating  Liquors." 

Street  railroads,  lea  ^'Street  RaUroada." 


Georgia  By.  Co.  v.  Bond  (Ga.)  299. 

A  dty  ordinance,  requiring  all  scavenger 
work  to  be  done  by  a  city  scavenger,  and  fix- 
ing the  time  when  such  work  must  be  done 
and  the  rates  to  be  charged  for  doing  it,  hdd 
an  unreasonable  and  nnnecessaiy  interference 
with  common  right,  and  hence  mvalid.— State 
V.  HiU  (N.  a)  826. 

I  S.    Offloen,  asents,  ftad  employis. 

Petition  by  treasurer  for  recovery  of  com- 
mission on  moneys  received  and  paid  out  AeM 
demurraUe  for  uncertainty.— Town  of  Eastman 
T.  Cameron  (Ga.)  462. 

Chief  executive  officer  of  a  municipality  can- 
not grant  exclusive  right  to  sell  liquor  within 
the  corporation.— Fletcher  r.  Odllns  (Ga.)  646L 

i  3.   Contrnots  in  Eeneral. 

Ordinance  prescribing  that  all  work  of  a 
designated  kind  shall  be  given  exclusively  to 
persons  belonging  to  labor  anions  held  illesal. 
—City  of  AtianU  t.  Stein  (Ga.)  932. 

I  4.    PnbUe  improTementa. 

Under  a  proTision  In  a  city  charter,  one  in- 
sertion of  advertisement  for  tax  sale  in  each 
calendar  week  for  80  days  preceding  the  sale 
Md  suffldent-Montford  v.  Allen  (Ga.)  806. 

If  an  execution  embracing  an  onpald  street 
tax  also  included  a  tax  to  which  the  pn^erto 
levied  on  was  subject,  the  execution  and  mm 
were  valid,— Montford  t.  Allen  (Ga.)  306. 

A  city  clerk  hdd  to  have  no  authority  to 
postpone  a  tax  sale  or  grant  indulgence  under 
tax  eucution.— Montforq  t.  Allen  ((Ml.)  006. 

City  charter  construed,  and  Aeld,  that  a  street 
may  be  opened  In  the  same  manner  as  provid- 
ed for  opening  a  public  road  by  county  com- 
missioners, and  therefore  the  my  la  not  liable 
for  damages  to  abutting  owner  f<Hr  ralaing  ride- 
walk  without  his  consent— Bramlett  t.  City  of 
Laurens  (S.  Q)  444. 

i  S.    Polftee  power  and  vecnlatioma. 

Power  to  levy  license  tax  on  persons  exer- 
cising any  profession  or  calling  within  a  dty 
does  not  give  power  to  Impose  on  a  legitimate 
business  a  prohibitory  tax.— Morton  v,  Oit7  of 
Macon  (Ga.)  ti27. 

A  city  ordinance,  making  It  unlawful  for  any 
person  to  permit  his  place  to  be  used  as  a  place 
for  gambling,  held  not  In  conflict  with  Cr.  St. 
I  391.— CSty  Council  ot  Qreenrllle  T.  Kemmia 

(8.  C.)  727. 

i  6*  17se  aad  resolntlon  ot  pmUie  pl»- 
oeat  property,  and  worka. 
A  way  connecting  a  .  dty  lot  with  a  pnUie 
street  Juld  to  become  a  public  street  by  oon- 
tinnons  user  for  80  yeara*  and  br  haviiw  been 
kept  in  repair  by  the  dty^-Garlisle  t.  wilaon 
(Ga.)  64. 

A  city  has  jurisdiction  to  entertain  iKtition 
filed  by  abutting  owner  to  have  a  fence  oostntct- 
ing  passage  removed  fnnn  a  itreet^Garlisle  t. 
^laonlGa.)  64. 

f  7.  Torts. 

C^ty  is  not  liable  because  Its  mayor  required 
of  a  person  charged  with  violating  dty  ordi- 
nance excessive  bond,  thereby  caunng  his  con- 
finement—Gray V.  aty  of  Griffln  (Ga.)  792. 

A  city  is  not  liable  for  Ill^al  arrest  of  per- 
son by  a  police  officer,  nor  his  subsequent  im- 
prison men  t. —Gray  V.  City  of  Griffin  (Ga.)  792. 

A  dty,  maintaining  a  prison,  ts  not  liable  in 
damages  to  person  arrested  for  injuries  sus- 
tained b;^  him  while  confined,  because  of  off  11- 
gent  maintenance  of  such  prison.— Gray  t.  City 
of  Griffin  (Ga.)  792. 
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AufQBta  T.  OwcQS  (Oa.)  830. 

Where  the  proximate  canae  of  an  ioiary  to  a 
pedestrian  was  defective  condition  of  tne  etreet, 
and  a  cit7  was  negligent  in  not  repairing  or 
protecting  the  same,  it  was  liable  for  injuiy. — 
City  ot  HilledgeTille  v.  Wood  (Qa.)  924. 

A  town  held  not  liable  with  a  lot  owner  for 
injarieB  occasioned  hj  an  excaration  in  a  street, 
as  a  joint  tort  feasor,  but  only  for  permitting 
the  excavation  to  remain  nagunrded.— Brown 
T.  Ttiwn  of  Lonisbnrg  (N.  a)  106. 

I  8.    FiMsX  uausemaat,  pmbllfl  debt, 
■e«vritiea.  and  tuatioK. 

A  8(rficitor  general  has  no  anthority,  after  20 

-days  from  date  of  service  of  notice  nnder  Act 
Dec.  6,  1897,  relating  to  validating  bonds,  to 
file  petition .  prescribed  Yfj  the  act.— BoS  t. 
Town  of  Calhonn  (Oa.)  214. 

I  0.  Aotlons. 

In  an  action  againit  a  dty  for  Injuries  re- 
sulting from  waters  overflowing  a  street,  facts 
held  to  present  a  qnestion  for  the  jury  on  the 
question  of  defendant's  having  provided  snflB- 
<dent  drainage.— Capital  Printing  Oo.  v.  Oity  of 
BaMfh  (M.O.)88. 

MUTUAL  BENEFIT  SOCIETIES. 

See  "Beneficial  Associations." 

NAVIGABLE  WATERS. 

Set  "rerries";  "Waters  and  Water  OonrMa.** 

NEGLIGENCE. 

By  partlcnlar  classes  of  parties,  see  "Oar- 
riera,"  H  It  3;  "Municipal  Oorporations," 
i  7;  "Physicians  and  Surgeons." 

 employers,  see  "Master  and  Savant,"  H 

2-a 

railroad  emnpanlM,  aee  "BaUnwds,**  1 1 

5-8. 

Condition  or  nse  of  particular  species  of  prop- 
wty,  works,  or  machinery,  see  "Bridges,"  f  1 ; 
"ElectricilT" :  ''Ballroad^,"  »  S-& 

 demised  premises,  see  "liindlord  and  Ten* 

ant,"  i  3. 

Of  passenger,  see  "Carriers,"  {  3. 

Of  servant,  see  "Master  and  Servant,**  I  7. 

I  1.  Aets    or    omlaatou  enatltrntlBc 

Definition  of  ne^igesce  Md  snffident.— Brad- 
ley T.  Ohio  River  &  0.  By.  Co.  (N.  C.)  181. 

I  S.    Oontrlbntory  BogUceno*. 

A  person  engaging  a  hack  is  not  responsible 
for  tne  negligent  conduct  of  the  driver,  unless 
he  assumed  to  direct  or  control  him. — Bradley 
V.  Ohio  River  &  C  Ry.  Co.  (N.  a)  181. 

Plaintiff  held  not  entitled  to  recover  when  In- 
jured by  negligence  of  driver,  to  which  injury 
defendant  did  not  proximately  contribute.— 
Crampton  t.  Ivie  (N.  C)  351. 

I^aintiff  Md  not  entitled  to  recover  because 
of  his  own  negligence.— Crampton  t.  Ivle  <N. 

C.)  351. 

Where  plaintiff  Is  Injured  through  the  negli- 
gence of  d^mdant,  concurring  with  that  of 
plaintiff's  driver,  he  cannot  recover.— Crampton 
T.  Ivie  (N.  a)  SBl. 

An  infant  16  months  old  cannot  be  guilty  of 
contributory  negligence.  —  Mason  v.  Southern 
Ry.  Co.  (S.  C.)  440. 

Contributory  negligence  must  be  the  direct 
and  proximate  cause  ot  an  injury.— Bowen  v. 
Southern  By.  Co.  (B.  C)  BOO. 


ant,  a  nonsuit  was  properly  awarded.— Barber  T. 
Eaat  A  W.  R.  Co.  (Ga.)  50. 

Where  evidence  shows  plaintlfTs  injury  re- 
sulted from  a  pure  accident,  and  not  from  any 
negligence  chargeable  to  defendants  no  recov- 
ery can  be  had.— Seaboard  &  B.  B.  Oo.  t.  Spen- 
cer (Oa.)  921. 

The  jury  having  found  joint  negligence  in  an 
injury  case,  a  refusal  to  Instruct  that  plain- 
tiff's negligence  was  the  proximate  cause  of 

An  instruction  that  negligence  was  a  fact  for 
the  jury  was  not  error,  where  the  court  aim 
defined  what  negligence  was. — Bowen  v.  South- 
ern Ry.  Ob.  (3.  C)  690. 

A  complaint  which  alleges  generally  that  It 
was  defendant's  duty  to  do  certain  thinRM, 
without  stating  any  facts  out  of  which  the 
duty  arose,  fafls  to  state  a  cause  of  action.— 
Dom  V.  Georgia,  0.  ft  N.  By.  Co.  (S.  a)  OS^ 

NEGOTIABLE  INSTRUMENTS. 

See  "BUls  and  Notes." 

NEW  TRIAL. 

OoBts.  see  "Costs,"  |  1. 

In  criminal  prosecutions,  see  "CMmlnal  Law," 

I  15. 

Necessity  of  motion  for  purpose  of  review,  aee 
"Appeal  and  Error,"  I  4. 

I  1*  Chrouda. 

A  new  trial  should  not  be  granted  because 
Jurors  were  not  properly  examined,  where  ques- 
tions in  substance  were  those  prescribed  by 
statute.- Lindsey  r.  State  (Ga.)  62. 

Where  verdict  Is  contrary  to  law,  a  new 
trial  should  be  granted  on  the  modta.— Poole  t. 
Baggett  (Oa.)  80. 

Rejecting  evidence  offered  to  prove  a  given 
fact  hdd  not  ground  for  new  trial,  when  op- 
poaite  party  admits  the  fact.— Whitaker  v.  Ar- 
nold ((5a.)  231. 

That  an  attorney  of  party  to  action  suggest- 
ed to  a  juror,  while  suffering  from  sicknesm 
that  medicine  of  a  particular  Kind  would  ben- 
efit him,  and  procured  it  for  the  juror  at  his 
own  expense,  luld  not  to  require  netting  aride 
the  verdict,  where  attorney  did  not  know  that 
such  person  was  a  juror,  and  Juror  took  the 
medicine,  not  as  a  gift,  hut  expected  to  pay  for 
it.— Barker  v.  Stewart  (Ga.)  288. 

Exclnding  immaterial  evidence  Is  not  rroond 
for  a  new  trial.— Bay  t.  Gamp  (Oa.) 

Etrror  in  instruction  held  not  ground  for  new 
trial,  where  the  evidence  demanded  the  finding 
rendered.— Wood  v.  Collins  (Ga.)  423. 

New  trial  after  judgment  against  claimant 
on  levy  of  execntton  hM  ImiKttperlr  snvted. 
—Adams  T.  Cames  (Oa.)  087. 

A  grant  of  a  new  trial  on  confllctine  mldenoe 
la  not  error.— Bulce  t.  Bnlce  (OaJ  060. 

The  supreme  court  will  grant  a  new  trial  on 
petition  for  rehearing,  where  the  previons  opin- 
ion was  by  a  bare  majority  of  the  court  and 
grave  doubt  exists  in  their  minds  whether  the 
essential  principle  of  proximate  cause  was  prop- 
erly explained  to  the  Jury.— Crampton  t.  Ivle 
(N.  a)  351. 

I  2.   Pv««eedlxigs  to  proenre  aew  trtsL 

Where  no  brief  of  evidence  was  filed  on  moti<m 
for  new  trial,  there  was  no  error  In  orecniUnff 
the  moHon.— Brooks  t.  Proctor  (Qa.)  M. 


■upenor  court,  moaon  tor  new  oibi  uir  so- 
other claimant,  not  a  party,  was  properly  dis- 
missed, as  made  by  one  who  had  no  right  la 
the  premises.— Josea  t.  Conej  (6a.)  321. 

Groand  of  motion  Asid  not  to  plainly  point 
OBt  any  orrors  in  the  instruction.— St.  John  t. 
Leyden  (Oa.)  610. 

Bntry  on  brief  of  evidence,  presented  with 
motion  for  new  trial,  hHd  not  a  legal  approval 
of  sach  brief.— Brantley  T.  Meyer  (Ga.)  924; 
Meyer  T.  Brantley,  Id. 

Where  motion  is  made  in  term,  and  ordered  to 
be  beard  in  vacation,  and  througb  no  fault  of 
movant  is  not  beard  on  such  day,  it  is  error  to 
dismiss  it  because  not  heard  at  appointed  time. 
— Helmly  v.  Davis  (Ga.)  S27. 

Where  court  inadvertently  approves  a  docu- 
ment as  a  brief  of  evidence  which  was  not 
such,  and  thereafter  revokes  the  approval  and 
overmles  motion  for  new  trial  for  want  of 
lawful  brief,  there  is  no  raror.— Keya  t.  Bell 
(Ga.)  967. 

Where  time  for  filing  In  vacation  a  brief  of 
avidence  on  motion  for  new  trial  expires,  and 
brief  Is  not  filed,  motion  Is  properly  dismissed. 
—Western  ft  A.  R.  Co.  v.  Callaway  (Ga.)  967. 

The  supreme  court  will  not  reverse  action  of 
trial  court  in  refusing  to  accept,  as  excnse  for 
failing  to  file  brief  of  evidence  on  motion  for 
new  trial  in  time,  failure  of  court  stenographer 
to  write  out  the  evidence.— Western  ft  A.  B. 
O).  T.  Callaway  (Ga.)  967. 

NONRESIDENCE. 

Bffect  on  limitation,  see  "limitation  of  Ac- 
tions," I  1. 

NONSUIT. 

Before  trial,  see  "Dismissal  and  Nottudt.* 
On  trial,  see  "Trial,"  f  6. 

NOTES. 

Promissory  notes,  see  "Bills  and  Notes." 


NOTICE 


proceedings,  see 


Of  jMTtieiilar  facts,  acts,  or 
"Ub  Pendens":  *^ial7  1 1- 

 appeal,  see  "Appeal  and  Brror,"  I  6. 

—  loss  insured  against,  see  "Insurance,"  I  8. 

Acknowledging  service  of  written  notice  of 
sanction  does  not  estop  person  making  acknowl* 
edgment  from  claiming  that  notice  was  served 
too  late.-^hearoiMe  t.  Morgan  (Oa.)  927. 


NOVATION. 


-Deaton 


Facta  hM  not  to  show  novation, 
Grocery  0>.  v.  Pepper  (Va.)  988. 

Evidence  that,  when  a  trust  deed  was  given 
by  the  son  of  a  judgment  debtor  to  the  creditor, 
the  parties  knew  that  there  had  been  a  v«i- 
dor's  lien  on  the  property,  bnt  thst  the  debtor 
Insisted  that  It  had  been  exttnnlslied,  held  ad- 
missible to  determine  whether  the  transfer  was 
for  security  or  was  a  novation.— Deaton  Gro- 
cery Co.  v.  Pepper  (Va.)  988. 

OFFER. 

Of  proof,  see  'rrrial,"  |  4. 
Pn^KMakr  for  contract^  aee  '*(3ontraets,'' 


premlaes,  see- 


II. 


Particular  classes  of  officers,  see  "Attorney 
General";  "Clerks  of  Courta";  "Judges'^ 
"Justices  of  the  Peace";  "Keceirers";  "Sher- 
iff and  Constables.'* 

— ^^bank  officers,  aee  "Banks  and  BanUng,'*' 

 county  officers,  see  "Counties."  {  1. 

 health  officers,  see  "Health."  S  1. 

—  munidpal  officers,  see  "Municipal  Corpora- 
tions," K  2,  7.  i-  i~ 

OPINION  EVIOENCE. 

In  civil  actions,  see  "Bvidenee,"  i  10. 
iD^mmlnal  prosecutions,  see  "Criminal  Law,**" 

OPTIONS. 

To  purchase  or  sell  demised 
"Landlord  and  Tenant,"  i  2. 

ORDERS. 

Of  court,  see  "Motions." 
Review  of  aivealable  orders,  see  "Appeal  and 
Brror." 

ORDINANCES. 

Munici^  or^unces,  aae  "Municipal  Corpora- 

PAUCE  CARS. 

See  "Carriers,"  1  8. 

PARENT  AND  CHILD. 

See  "Bastards";  "Guardian  and  Ward";  "In- 
fants." 

Discretion  of  ordinary  in  awarding  mother  cus- 
tody of  child  Aeirf  properly  exercised,  under  CIt.. 
Code,  )  2S<^.— LawBon  v.  Iawbou  (Ga.)  100. 

PAROL  EVIDENCE. 

In  cItU  actions,  aee  "Evidence,"  i  fi. 

PARTIES. 

Domicile  or  residence  as  afFectlttg  venut,  we- 

"Venue,"  |  2. 

In  particular  actions  or  proceedings,  see  "libel 
and  Slander."  |  2;  "Trespass,"  I  1. 

 foreclosure,  see  "Mortgages,    i  9. 

 on  appeal  ox  writ  of  error,  see  "Appeal 

and  Brror,"  {  5. 

Persons  concluded  by  judgment,  see  "Judg- 
ment," I  5. 

To  partlCQlar  classes  of  conveyances,  contracts, 
or  transactions,  see  "Fraudulent  Convey- 
ances," f  2:  "Usury,"  S  1. 

persons  affected  by  eatoppel,  see  "Estop- 
pel,^' {  2. 

i  1.  Defendants. 

Where  trust  created  by  will  became  executed 
ou  arrival  of  benefidaries  at  majority,  in  action 
by  one  benefidary  thereafter  against  legal 
resentatircs  of  the  other  to  recover  property  re- 
ceived under  tiie  will,  the  trustees  were  not 
necessary  parties.— Phillips  t.  X^wtbsv  iii^y 
596. 

PARTITION. 

I  1.  AatloM  for  partltlom. 

A  Judgment  for  costs  against  dtfmdants  in 
partition,  who  prevailed  on  an  issne  of  title* 


McOarter  t.  CaldweU  (S.  C.)  507. 

Where  t  Jnd^ent  has  been  recovered,  de- 
fendant cannot  recover  the  value  of  his  im- 
provements, under  the  betterment  act,  since 
such  act  only  gives  a  remedy  where  there  has 
been  a  judgment  against  defendant  "in  an  ac- 
tion to  recover  lands";  partition  not  being  such 
an  action.— Hall  v.  Boatwright  <S.  a)  1001. 

Under  the  betterment  act,  evidence  in  ac- 
tion, after  partition,  that  valuable  improve- 
ments bad  been  made,  will  not  warrant  sending 
the  case  to  the  jary.— Hall  v.  Boatwright  (S. 
C.)  1001. 

Since  the  betterment  act  was  Intended  to  give 
a  remedy  where  none  existed  before.  It  does 
not  aiiply  to  a  tenant  in  common  who,  believ- 
ing himself  sole  owner,  has  made  improve- 
ments on  the  common  property,  as  be  has  am- 
ple relief  without  such  act— Hall  t.  Boatwright 

(s.  a)  loca. 

PARTNERSHIP. 

Subrogation  on  payment,  see  "Snbrogation." 

I  1.   The  firm,  Its  Mme,  powera,  and 
property. 

Where  conveyance  ander  nrant  to  firm  was 
not  properly  executed  by  the  firm,  but  purported 
to  he  to  anotber  firm,  composed  of  the  original 

f)artnerBhip  and  another,  a  conveyance  by  the 
atter  partnership,  executed  by  aU  the  partners 
and  in  the  firm  name,  h^e£  enffldent  to  pass  title. 
— McRae  v.  BtlHweU  (Ga.)  604. 

S  8.    Mutual  righU,  duties,  and  UabUl- 
tles  of  partners. 

One  partner,  while  the  partnership  Is  contlnn- 
ing,  cnnnot  sue  the  other  at  law  for  damages 
resulting  to  the  firm  by  reason  of  defendant's 
failure  to  perform  Us  dntles.- Miller  t.  Free- 
man (Ga.)  061. 

Judgments  against  a  partnership,  paid  by  one 
partner,  cannot  be  enforced  by  him  against  the 
co-parlner's  property  in  the  hands  of  a  pur- 
chaser.—Sands'  Adm'r  v.  Durham  (Va.)  472. 

S  3.   Rlchts  and  liablUtieB  as  to  third 
persons. 

▲  firm  may  be  liable  for  malldons  prosecn- 
tlon  when  the  process  of  arrest  was  sued  out 
in  the  interest  of  the  firm  and  under  direction 
of  the  members.— Page  v.  Citizens'  Banldng  Co. 
(Oa.)  418. 

A  firm  held  liable  in  an  action  for  malicious 
prosecution  where  same  was  Instituted  "tir  di- 
rect authority  of  members.— Page  v.  Gitisena' 
Banking  Co.  (Ga.)  418. 

It  is  not  lawful  to  levy  execution  against  in- 
dividual on  property  of  a  firm  of  which  he  was 
a  member.— njolley  v.  Hardeman  (Ga.)  952. 

9  4.    Dissoltttlon,    settlement,    and  ao- 
oonnting. 

An  accounting  may  be  had  by  one  partner 
against  thb  other,  without  a  dissolution,  where 
the  firm  has  by  agreement  several  years  to  run, 
and  the  partnership  articles  contemplate  a  set- 
tlement at  the  end  of  each  season. — Miller  v. 
Freeman  (Oa.)  061. 

PASSENGERS. 

See  "OBrriers,"  i  8. 


PAYMENT. 

Of  bill  of  exchange  or  promissory  aotsu 

"Bills  and  Notes/'  S  4. 
Of  premiums,  see  "Insurance." 
Subrogation  on  payment,  see  "Subrogation." 


see 


after  a  reasonable  time  from  notice  of  condi- 
tion, will  be  bonnd  thereby  if  be  does  not  re- 
turn the  money  received.— Jenkins  v.  National 
Mut.  Building  &  Loan  Ass'n  <Ga.)  945. 

I  2.    Pleading,  OTldeaee,  and  proTlnee  mt 
conrt  and  jury. 

Evidence  in  action  by  administrator  hdd  In- 
sufficient to  show  payment  of  daim  sued  on.— 
Simmons  v.  Thornton  (6a.)  6S5. 

A  defense  based  on  statutory  presumption  of 
paj'ment  or  abandonment  Arid  not  maintain- 
able since  the  Code  of  1868.— Boone  T.  Pee- 
bles (N.  a)  18S. 

PEDDLERS. 

See  "Hawkers  and  Feddlezs.** 

PEDIGREE. 

Declarations  as  evidence,  see  "Evidence,**  |  6. 

PENALTIES. 

I  I.  Actions  and  other  nroeeedlncs. 

Penalties  claimed  against  the  same  defendant 
under  the  same  statute  may  be  properly  join- 
ed.—Carter  V.  Wilmington  &  W.  R.  Co.  (N.  C.) 
14. 

The  penalty  provided  by  Code,  §  1964,  for  a 
transportation  company's  refusal  to  sbip  freight, 
may  be  recovered  by  any  person  who  will  sue 
therefor.— Carter  t.  Wilmington  &  W.  R.  Co. 
(N.  C.)  14. 

PERSONAL  INJURIES. 

See  "Negligence." 

To  employ^,  see  "Muster  and  Servant,**  ||  2-8, 
To  passenger,  see  "Carriers,"  i  3. 
To  person  on  or  near  railroad  tracks,  see  "Hail- 
roads,"  fi  6. 

To  traveler  on  highway,  see  "Municipal  C3or- 

porations,"  §  7. 
  crossing  railroad,  see  "Railroads,"  i  6- 

PHYSICIANS  AND  SURGEONS. 

Allegations  of  petition  fai  action  against  phy- 
sician for  malpractice,  and  testimony,  consider- 
ed, and  hdd,  that  court  was  not  autiioriKed  to 
conclude  that  plaintiff's  case  was  based  on  neg- 
Itgent  treatment  caused  by  amputation  of  lee, 
but  there  was  evidence  to  go  to  the  jury  wheth- 
er plaintiff  suffered  damages  in  pain  and  suffer- 
ing, though  treatment  of  physician  may  not 
have  caused  loss  of  limb.— Moon  v.  McRae  (Ga.) 
635. 

PLEA. 

In  cHminal  prosecution,  see  "Grimtnal  Law.** 
S3. 

PLEADING. 

See  "Damages,"  S  3- 

Applicability  of  instmctions  to  pleadings,  see 
"Trial."  f  8. 

In  particular  actions  or  proceedings,  see  "Ka- 
o^y,"  I  4;  "Libel  and  Slander,"  |_2:  "Nca^ 
geuce,"  i  3;  "Trespass,"  i  1;  •TYorer  and 
Conversion,"  §  1. 

 foreclosnre,  see  "Mortgages,"  |  9. 

——  indictment  or  criminal  Information  or  com- 
plaint, see  "Indictment  and  Information." 

i  1.    Form  and  aUegatlMUi  im  (anaral. 

Words  in  petition,  whatever  may  be  their 
true  intent  and  meaning  when  standing  alute. 
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t       coBBtrned  In  connection  witii  all  the 

«ntioiis  of  the  petition.— Johnson  t.  Ameri- 
Freehold  Land  Mortg.  Co.  (6a.)  614. 

DeoIsratioH,  oomplalat,  petitlomt  or 
■tatenent. 

*here  petition  does  not  allege  that  defendant 
■f  the  county  in  vhicb  sait  is  bron^t,  it 
lid  be  dismissed  on  special  demurrer. — 
Liherly  v.  Sonthem  Co-opera tlve  Foundry 

(6a.)  59. 

'here  8  petition  contains  averments  whldi 
lid  have  been  stricken  out  on  special  de- 
rers  filed,  the  refusal  to  strike  them  oat 
i-ound  for  new  trial.— Soathern  Bj.  Co. 

rd  (Ga.)  78. 

action  on  contract  of  employment,  set- 
out  part  of  the  correspondence  leading  up 
ho  contract,  special  demnrrer  on  the  gronna 
:  it  was  not  set  forth  in  fall  hHd  Improperly 
ained.  as  the  «itire  correapondence  was 
thisage.— Moore     Kelley  A  Jonea  Oo.  (Qa.) 

Vlea  or  amnrer,  otom  eomplslBt, 
and  »ffld»Tit  of  defense. 

'here  a  petition  alleges  that  defendant  is 
■bted  on  open  accoant,  and  In  another  pnr- 
Liili  that  he  refuses  to  pay  the  same,  answer 
riGcally  denying  all  the  allegations  in  these 
ifcrapha  fa  good.— De  Soto  Plantation  Co. 
lammett  (6a.)  30ft. 

''here  answer  does  not  deny  allegations,  bat 
act  admits  them  to  be  true,  no  issue  of  fact 
.resented.— Hartley  t.  McGee  (Ga.)  026. 

dmission  by  answer  of  paragraph  of  com- 
nt  in  action  allesing  right  of  curtesy  held 
admission  only  that  the  husband  still  sur- 
>B,  and  not  that  he  was  entitled  to  curtesy 
illeged  in  the  complaint. — Tiddy  t.  Graves 
C.)  127. 

^here  defenses  to  suit  on  a  bond  are  eqaally 
liable  and  availed  of  under  general  Issne, 
J  not  error  to  reject  special  pleaa. — Blank- 
lip  V.  Ely  (Va.)  484. 

.    Demnrrer  or  osooptton. 

I  dealing  with  demurrer,  the  jndge  should 
dispose  of  it,  and,  where  petition  Is  dis- 
ced. It  is  not  a  proper  practice  to  deal  with 
tirrer  to  an  answer  thereto. — Page  t.  Oltl- 

('  Banking  Co.  (Ga.)  418. 

'here  petition  is  unnecessarily  roluminons  or 
sutlicit-ntly  clear,  its  defects  can  be  readied 
a  special  demnrrer. — South  Carolina  &  6. 
3o.  T.  Angusta  Southern  B.  Go.  (6a.)  S98. 

'here  a  demurrer  to  a  complaint  admitted 
B  ^rbich  constituted  a  cause  of  action,  it 
error  to  sustain  the  demurrer  to  such  por> 
of  the  complaint.— Sloan  r.  Carolina  Cent. 
Oo.  (N.  C.)  21. 

'here  a  complaint  pleads  a  statute  which  has 
■xistence,  a  demurrer  to  the  complaint  does 
admit  that  such  statute  exists. — Prichard  T. 
imissioaera  of  Morganton  (N.  G.)  353. 

complaint  alleging  that  defendants  adrer- 
1  a  sale  of  mortgaged  property  after  jftij- 
:t  hdd  sufficient  on  demurrer  for  want  of 
s.— Long  T.  Hunter  (9.  C)  679. 

Amemded  wmA  anpplememtal  plemd- 
l>ca  ftnd  repleader. 

nder  Act  December  21.  1807,  amending  Civ. 
e,  {  5057,  it  is  within  the  discretion  of  trial 
re  to  allow  amendment  to  answer  without 
[avlt  required  by  the  section.— Marsh  t. 
(Ga.)  230. 

le  at  whose  instance  another  was  made  par- 
1  pending  suit  cannot,  after  latter  has  filel 
ver  in  nature  of  cross  bill,  amend  his  plead- 
,  so  as  to  prevent  hearing  on  the  merita. — 
Lia  T.  Scott  (6a.)  86a 


Under  C!ode,  i  278,  defect  of  partiea  idalntift 

may  be  cured  by  amendment  before  trial.- Mills 
T.  Callahan  (N.  a)  164. 

Under  Code,  %  104,  complaint  against  railroad 
company  for  damages  from  fire  set  by  its  neg- 
ligence may  be  amended  after  commencement 
of  trial  by  alleging  that  plaintlfTa  buildings 
were  thereby  destroyed.  —  Brown  t.  Carolina 
Midland  Ry.  Go.  <S.  C)  862. 

{  6.    Slgnstvre  mnd  Terifloatlou. 

Where  the  verification  of  an  answer  was  in- 
sufficient,  it  was  not  error  to  allow  an  amended 
verification.— Beat  v.  Dunn  (N.  O)  126. 

{  7.    FUlac  Kiul  aerrlee. 

Where  no  defenne  was  filed  at  the  first  term, 
htid  not  error,  when  the  ease  came  for  trial, 
to  strike  out  a  plea  of  non  eat  factum  filed  aft- 
er the  expiration  of  tbe  appearance  term. — 
Tucker  y.  Carson  (Ga.)  317. 

Evidence  kdd  to  show  no  excuse  for  failure 
to  file  plea  of  non  eat  factnm  at  the  first  term. 
—Tucker  v.  Carson  <6a.)  217. 

8  8.  Motions. 

In  determining  sufficiency  of  answer,  the 
court  most  pass  judgment  on  what  the  same 
actually  contains,  and  not  on  erroneous  repre- 
sentations aa  to  its  contents,  made  in  open 
court  by  counsel  for  the  plaintUEa.— Batea  t. 
First  Nat  Bank  (Oa.)  949. 

S  9.    Defeeta    snd    obJeetloMS.  wai-rer, 
and  alder  by  ▼erdlot  or  JndKment. 

Objection  that  complaint  in  an  action  for 
partition  did  not  show  posses-tion  by  plaintiffs 
within  lOyeara  hdd  waived  by  faflnre  to  de- 
mur.—Griffith  T.  Oomley  (S.  C.)  73& 

PLEDGES. 

Evidence  held  sufficient  to  show  such  a  deliv- 
ery of  the  property  as  to  constitute  a  valid 
pledge.— Henry  v.  State  (Qa.)  55. 

Property  pledged  to  secure  a  note  may  be 
resorted  to  to  enforce  payment  of  draft  on 
third  person  given  to  pledgee  to  be  applied  on 
the  note,  and  which  the  drawee  had  failed  to 
pay.— Holmes  t.  Langston  (6a.)  261;  Langaton 
T.  Holmes,  Id. 

Where  payee  of  note  secured  by  collateral 
converts  the  latter,  he  la  liable  to  the  maker 
of  the  note  for  its  actual  value  at  time  of  sale 
by  him.— HarreU  t.  Otiiens'  Banking  Oa.  (Oa.) 

POLICE  POWER. 

Of  mnnicipality,  see  "Municipal  Oorporatlona,** 

POLICY. 

Of  insurance,  see  "Insurance,** 

POLLUTION. 

Of  wat»  coarse^   see   "Waters  and  Water 
Oonraes,"  |  1. 

POSSESSION. 

See  "Adverse  Possession.** 
Of  demised  premises,  see  ''Landlord  and  Tan- 
ant,"  i  6. 

POWERS. 

Creation  by  wiU,  see  "WiUs,"  {  & 

Of  attorney,  see  "Principal  and  Agent.** 

Of  sale  in  mortgage,  see  "Mortgages,"  |  8. 

%  1.   OoBstruotlaii  and  ezeevtloa. 

Where  a  deed  reserved  to  the  grantor  pomr 
to  sell  and  rdnveat  for  benefit  of  grantMs,  a 
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execatUm  of  the  power.— ffilliB  t.  Gray  (Ga.) 
07. 

PRACTICE. 

In  equity,  lee  "Equity." 

In  jnstices'  oonrta,  aee  "JoatlcM  ta  tbo  Peace," 
f  2. 

Id  particular  dri)  actions  or  proceeding!,  see 
"Contempt"  |  2;  "Ejectment";  "Beplevin"; 
"Trespass,"  S  1. 

  condemnation  proceedings,  see  "Eminent 

Domain,"  S  3. 

Rirticular  proceedings  in  actions,  see  "Abate- 
ment and  ReviTal'*^;  "Continuance";  "Costs"; 
"ETidence":  "Execution";  "Jodgment";  "Ju- 
dicial Sales  ;  "Jury";  "Limitation  of  Actiooa"; 
"Motions";  "Parties":  "Pleading":  "Pro- 
cess";  "Reference";  "Removal  of  Causes"; 
"Trial";  "Venue." 

Particular  remedies  in  or  incident  to  actions, 
see  "Attachment";  "Garnishment";  "Injunc- 
tion"; "Receivers." 

Proeedore  in  criminal  wosecations,  see  "Crim- 
inal Law";  "Intoxicating  Liquon.*'  I  8. 

Procedare  of  particular  coarts,  aeo  "Oourta." 

—  on  review,  see  "Appeal  and  Error*':  "Cer- 
tiorari," S  2;  "Exceptions,  Bill  or*;  "Joatices 
of  the  Peace,"  8  3;  "New  Trial.** 

PREFERENCES. 

In  asdgnment  for  benefit  of  creditors,  see  "As- 
Bignmenta  for  Benefit  of  Creditors/*  |  1. 

In  frandolent  conveyance^  aee  "Fraudulent 
Conveyances,"  f  1. 

PRELIMINARY  INJUNCTION. 

Sm  "Injunction,**  |  4. 

PREMIUMS. 

For  buramnce,  aee  "Iniorance,**  i  & 

PRESUMPTIONS. 

In  dvil  actions,  see  "Evidence,"  S  & 

PRINCIPAL  AND  AGENT. 

Admissions  by  agent,  lee  "Evidence,"  {  6. 
Insurance  agents,  see  "Inenrance,"  i  1. 
Municipal  agents,  Bee   "Municipal  Corpora- 
tions,*' I  7. 

S  1.    Tke  relation. 

Without  further  proof  of  agency,  orders  for 
money  signed  by  alleged  agent,  or  agreed  settle- 
ments by  him  of  claims  against  the  corpora- 
tion, hdd  inadmissible  to  bind  it— Amicalola 
Marble  &  Power  Oo.  t.  Coker  (Ga.)  iSSO. 

Agency  cannot  be  proved  by  declarations  ot 
alleged  agent.— Amicalola  Marble  ft  Power  Oo. 

V.  Cbker  (Ga.)  950. 

Power  of  agent  to  deliver  moneys  to  third 
party,  as  directed  by  principal,  is  terminated  by 
death  of  principal.— Dnckworth  v.  Orr  (N.  C.) 
150. 

S  2.    BlKbts  and  UablUtiea  ma  to  tkird 
persona. 

Where  geoeral  agent  to  collect  receives  pay- 
ment in  propeily  other  than  money,  though 
creditor  is  bound  thereby  as  to  debtor,  be  can 
refuse  to  accept  from  the  agent,  and  hold  bim 
liable  for  the  debt.— Holmes  v.  I«angaton  (Ga.) 
251;  Langaton  v.  Holmes.  Id. 

Where  agent  makes  with  common  carrier 
contract  to  ship  good*  in  hia  charge,  and  does 


carry  witli  H  antbority  to  collect  proceed*.^ 
Walton  Guano  Oo.  v.  McCal)  (Oa.)  les. 

An  agent's  authority  to  collect  notes  is  not 
shown  by  oroatiioQal  receipts  of  payment  in 
which  he  produced  the  paper  and  entered  th<' 
credit— Walton  Guano  Co.  t.  McOaU  (Ga.) 

4tia. 

Petition  In  action  lor  breach  of  cimtract  to 
sell  land  hdii  not  to  set  forth  that  the  agent 
with  whom  the  alleged  contract  was  made  had 
power  to  Bell.— Jobnsoa  v.  American  Freehold 
Land  Mortg.  Co.  (Ga.)  614. 

Agent  having  authority  to  receive  proposals 
to  purchase  property  and  sabmit  the  same  can- 
not  make  binding  contract  of  aalc-^ohnaon  r. 
;  American  Freehold  Land  Mortg.  Co.  (Ga.)  614. 

I  General  power  of  attorney  to  transact  busi- 
ness of  the  principal  construed,  and  keid  con- 
fined to  spedfic  objects  to  be  accomplish^  and 
limited  by  the  redtals  made  in  regard  thereto. 
—Bom  r.  Simmons  (Ga.)  956. 

Where  an  agent  is  to  cany  on  a  mercantile 
business,  and  it  is  necessary  to  rent  a  house, 
the  principal  will  be  bound  for  the  rent. — Bald- 
win T.  Garrett  (Ga.)  966. 

Agency  to  collect  a  claim  does  not  authorize 
agent  to  agree  that  proceeds  shall  be  applied 
to  a  debt  due  by  his  priocipaL — Hill  t.  Tan 
Duxer  (Ga.)  966. 

Under  Civ.  Code,  |  3024.  one  dealing  with 
agent  of  nndiaclosed  principal  can  aae  the  prin- 
cipal when  discovered.  —  Baldwin  t.  Garrett 
(Ga.)  966. 

PRINCIPAL  AND  SURETY. 

See  "Gnaranty." 

Liabilities  of  sureties  on  bonds  for  perform- 
ance of  duties  of  office  or  tmst,  aee  "Goard- 
ian  and  Ward,"  fi  8. 

S  1.   Creation  and  ezistenea  of  relatii«. 

A  bond  given  to  stay  injunction  heM  suffi- 
ciently stgned  by  principal  where  signed  in  her 
name  by  ner  husband  at  her  request,  and  act- 
ed on  by  court  and  parties,  so  as  to  bind  the 
sureties  defending  under  alleged  agreement 
with  principal  to  sign  in  order  to  bind  them.— 
Blankenship  v.  Bly  (Va.)  484. 

I  S.    Diseharce  of  surety. 

Extension  of  credit  to  makera  of  note,  contra- 
ry to  terms  of  agreement  with  sureties.  h(l4 
not  to  effect  release  of  surety. —  Bouse  v. 
KraoH  (N.  a)  14& 

Evidence  t>einR  found  by  jury  insufficient  to 
effect  release  of  surety,  helil,  that  eo-purety 
could  not  claim  release  because  of  the  other's 
release.— BousB  r.  Kranss  (N.  C.)  140. 

PRIORITIES. 

Of  mortgagee,  see  "Mortgages,"  i  3. 
Of  taxes,  see  "Taxation,**^  |  3. 

PRISONS. 

See  "Beftmuatorlee,** 

PRIVATE  ROADS. 

Bights  of  way,  see  "Basements." 

PRIVILEGED  COMMUNICATIONS. 

Disclosure  fay  witnea^  om  "Witnesaea,"  i  1. 


PROBATE. 

Of  wfll,  see  *'Wi)Is,"  g  2. 

PROCESS. 

Foreclosure,  see  "Mortgages,"  §9. 
In  equitable  jurisdiction,  see  "BQulty,"  i  8. 
Particular  forms  of  writs  or  othe^  proeess,  see 
"Execntion";  "Garnishment";  "Mandamus." 

I  1.  SerHott. 

Where  service  is  accepted,  the  officer's  return 
cnii  he  nmonded  so  ns  to  show  the  time  and 

Since  of  acceptance. — Foster  t.  Crawford  (S.  C.), 
:  Same  r.  Henth.  Id.:  Same  v.  Cunaingbam, 
Id.;  Same  v.  Poovey.  Id,;  Same  v.  Lancaster 
Cotton  Mills,  Id.;  Same  t.  Springs,  Id.;  Same 
V.  Porter,  Id.:  Same  v.  McManua,  Id.;  Same 
T.  Jones,  Id.;  Same  v.  Culp,  Id. 


PROHIBITION. 

Of  traffic  in  intoxicating  Hqnors,  see  "Intoxi- 
cating Liquors." 

PROMISSORY  NOTES. 

See  "Bills  and  Notes." 

PROOF. 

Of  losB  insured  against,  see  "Insarance/*  }  8. 

PROPERTY. 

See  "Adjoining  Landowners." 
Adverse  possession,  see  "Adverse  Possession." 
Dedication  to  public  use,  see  "Dedication." 
Particular  species  of  property,  see  "Fish"; 

"Logs  and  Logging." 
Protection  of  rights  of  property  by  Injunction, 

see  "injunction,"  S  2. 
Taking  for  pablic  ose,  see  "Eminent  Domain." 

PROVINCE  OF  COURT  AND  JURY. 

In  civil  actions,  see  "Trial,"  |  7. 
In  criminal  prosecutions,  see  ^'Criminal  Law," 
f  0. 

PROXIMATE  CAUSE 

Direct  or  remote  consequences  of  injury,  see 

"Damages,"  S  L 

PUBLIC  BUILDINGS. 

See^'Ooontles,"  f  2;  "Municipal  Corporations," 

PUBLIC  DEBT. 

See  "Municipal  Corporations,"  {  8. 

PUBLIC  SCHOOLS. 

See  "Schools  and  School  Districts,"  |  1. 

PUBLIC  USE. 

Taking  propnty  for  public  use,  sea  "Eminent 
Domain."^ 

PUNISHMENT. 

See  "Criminal  Law,"  {  19. 
36  S.E.-68 


QUANTUM  MERUIT. 

See  "Work  and  Labor." 

QUASHING. 

Execution,  see  "Execution,"  S  4. 

QUESTIONS  FOR  JURY. 

In  civil  actions,  see  "Trial,"  8  6. 
In  criminal  prosecutions,  see  "Homicide,"  |  5. 

QUI  TAM  ACTIONS. 

Se«  "Penalties,"  1 1. 

RAILROADS. 

See  "Street  Railroads." 

Carriage  of  goods  and  passengers',  see  "Oar- 
riers.'' 

I  1.    Railroad  oompaaies. 

Issuance  by  secretary  of  state  of  certificate 
of  luc-orporation  to  purcbasei-s  at  judicial  sale 
of  property  and  franchise  of  railroad  company 
does  not  create  corporation  authorized  to  oper- 
ate the  railroad  and  exercise  its  franchises.— 
Watson  v.  Albany  &  N,  Ry.  Co.  (Qa.)  324. 

S  2,    Richt  of  way  and  other  laterttsts 
la  land. 

Contract  conveying  right  of  way  to  a  railroad 
company  construed,  and  held  not  to  authorise 
the  company  to  build  a  line  for  a  temporary 
spur  track,  from  its  main  line  to  a  point  three 
miles  distant,  to  which  it  was  not  authorized  in 
Its  charter  to  build  its  road.— Waycross  Ai 
Line  R.  Co.  t.  Southern  Pine  Co.  (Ga.)  641. 

Where  a  railroad  attempted  to  build  a  spui 
track  on  land  of  another  and  under  a  contract 
which  did  not  include  such  right,  an  injunction 
tvas  properly  granted  restraining  the  comitany 
from  constructing  the  road.— Waycrosa  Air- 
Line  R.  Co.  T.  Southern  Pine  Cc.  (Ga.)  84L 

i  3.    Constmetloa,    malmtouimee,  and 
eqnipmcBt. 

Civ.  Code,  8  2176,  SeW  not  to  prevent  the 
construction  of  a  private  railroad  within  10 
miles  and  in  close  proximity  to  a  commercial 
railroad.- Waycross  Ait^Line  R.  Co.  t.  South- 
ern Pine  Co.  (Ga.)  641. 

In  an  action  against  a  railroad  company  for 
past  damages  to  crops  caused  by  the  diversion 
of  waters,  and  for  permanent  damages  therefor. 
It  IS  proper  to  require  a  separate  finding  on  each 
issue.— Lassiter  v.  Norfolk  &  0.  R.  Co.  (N.  C.) 

An  action  for  the  damages  caused  by  the  di- 
version of  waters  by  a  railroad  company  is  not 
barred  by  Acts  1895.  c.  224,  till  five  years  after 
the  damage  is  done.— Lassiter  v,  Norfolk  &  0.  R. 
Co.  (N.  O.)  48. 

Where,  in  an  action  against  a  railroad  com- 
pany for  damage  caused  by  the  diversion  of  wa- 
ter, there  were  separate  findings  of  the  amount 
of  past  damages  to  crops,  and  of  permanent 
damages,  it  was  error  for  the  court  to  limit  the 
judRment  to  the  permanent  damage  found.— las- 
siter V.  Norfolk  &  C.  R.  Co,  (N.  C.)  48. 

CompUint  in  action  for  obstruction  of  a 
water  course  hdd  bad  on  demurrer. — Drianer  t 
Georgia,  a  &  N.  Ry.  Co.  (S.  C.)  680.  ' 

i  4.    Sales,  leases,  traffle  oontraota,  and 
oonaoUdatlan. 

Contract  for  lease  of  one  railroad  by  another 
construed,  and  kOuc,  that  the  ke^i>hig  of  certain 


Co.  T.  Augusta  SoQtbera  R.  uo.  (Ua.)  w6. 

Petition  in  action  on  lettse  of  one  railroad 
by  another  hdd  to  sufficiently  allege  breadi  of 
covenants  by  leasee  entitling  plaintiff  to  insti- 
tute action.— South  Carolina  oc  K.  Co.  t, 
AngDsta  Southern  R.  Co.  (Oa.)  598. 

Lease  of  one  railroad  to  another  construed, 
and  held  tb&t.  upon  a  breach  by  lessee  of  any 
of  certain  stipulatioDS  in  the  lease,  the  right 
of  lessor  to  sue  for  forfeiture  thereof  was  es- 
tabli8hpd.--South  Carolina  &  (>.  R.  Co.  t.  Au- 
gasta  Southern  B.  Co.  (Oa.)  693. 

Where  one  of  the  covenants  of  a  lease  of  one 
railroad  by  nnother  provided  for  payment  of  in- 
terest on  certain  bonds,  failure  to  pay  such  in- 
terest  Ac/a  not  ground  for  forfeiture,  where  in- 
terest was  paid  before  filing  of  petition.— South 
Carolina  &  G.  R.  Co.  r.  AugusU  Southern  R. 
Co.  (Qa.)  503. 

i  S.  Operation— Aoeidenta  at  orossinss. 

Building  and  keeping  in  repair  bridge  over  a 
private  crossing  hviil  to  render  a  railroad  com- 
pany liable  for  injuries  resulting  from  defects 
negligently  permitted  to  remain. — Southern  Ry. 
Co.  v.  Hooper  (lla.)  2:12. 

Evidence  of  how  other  crossings  were  con- 
structed Aeld  Inadmissible  to  show  that  cross- 
ing at  wbich  accident  occurred  was  defectively 
constructed. — Ha  per  v.  Wilmington  &  W.  It. 
Co.  <N.  O.)  116. 

Dangerous  condition  of  crossing  held  prima 
facie  evidence  of  railroad's  negligence. — Raper 
V.  WUmington  &  W.  R.  Co.  (N.  C.)  115. 

Admissibility  of  eridence  to  show  defective 
construction  of  railroad  crosalng  at  which 
plaintiff's  intestate  was  killed  determined.— 
Haper  v.  Wilmington  &  W.  R.  Co.  (N.  O.)  115. 

To  show  railroad  crossing  dangerous,  condi- 
tion of  other  similar  crossings  may  be  shown. 
—Raper  v.  Wilmington  &  W.  R.  Co.  (N.  C.) 
115. 

If  crossing  is  so  constructed  as  to  be  safe 
to  one  crossing  the  track,  that  is  enough, 
though  It  might  be  dangerous  to  one  walking 
bIoor  the  railroad.— Raper  t.  Wilmington  & 
W.  R.  Co.  (N.  O.)  116. 

Where  a  railway  company  kicks  a  train  over 
a  crossing  without  proper  means  to  stop  the 
train,  and  a  person  in  .the  exercise  of  ordmary 
care  is  killed  on  the- crossing,  the  killing  is  a 
ncirlipent  killing.— Bradley  T.  Ohio  Hirer  &  O. 
Ry:  Co.  (N.  C.)  181. 

Failure  of  those  in  charge  of  a  moving  train 
to  keep  a  lookout  when  approaching  a  crossing 
Is  negligence  where  anch  lookont  would  have 
f<aved  life.— Bradley  t.  Ohio  River  &  G.  Ry.  Co. 
<N.  C.)  181. 

V\liother  the  sounding  of  a  whistle  when  the 
train  was  50  feet  from  a  crossing  was  timely 
IS  for  the  jury.— Bradley  t.  Ohio  River  &  C. 
Ity.  Co.  (N.  C.)  181. 

An  instruction  delining  negligence  In  an  ac- 
tion for  injury  at  a  ci-ossing  fteW  proper. — Brad- 
ley V.  Ohio  River  &  C.  Ry.  Co.  (N.  C.)  181- 

Plaintiff,  in  an  action  against  a  railroad  com- 
pany, held  entitled  to  show,  as  bearing  on  de- 
fendant's negligence  in  ba^ckinp:  its  trains,  its 
custom  as  to  where  it  stopped  its  train  for  the 
discharge  of  passeugem  with  reference  to  tlie 
crossing  at  which  plaintiff  was  Injured.— Brad- 
ley v.  Ohio  River  k  C.  Ry.  Co.  (N.  C.)  181. 

Where  a  person  was  killed  on  a  crossing  by 
being  struck  by  a  backing  train,  evidence  that 
the  hftck  and  body  of  dec-ertse?!  were  pushf-d 
back  by  the  train  is  admissible  as  lowing 
what  stopped  the  train,  that  it  was  kicked 


crossing  bv  being  struck  by  s  backing  train,  it 
may  be  snoM-n  that  the  conductor  knew  the 
custom  of  hackmen  in  crossing  after  the  train 
had  passed,  and  had  notified  them  that  hsoks 
could  pass  the  crossing  after  the  train  had 
passed  it.— Bradley  t.  Ohio  River  &  C.  Ry.  Co. 
(N.  C.)  181. 

An  instruction  in  action  for  injuries  at  cross- 
ing properly  refused  which  deprived  plaintiff 
of  right  of  recovery  under  Rev.  St.  S  1092.  oo- 
leas  guilty  of  gross  negligence.- Bowen  t. 
Southern  By.  Co.  (S.  C.)  WO. 

A  railway  conopany's  failure  to  comply  with 
Rev.  St.  §1  1685,  1692,  requiring  the  blowing 
■of  a  whistle  or  ringing  of  a  bell  at  cros^ngs. 
is  negligence  per  sc.— Bowen  t.  Southern  By. 

Co.  (S.  C.)  590. 

An  instruction  in  an  action  for  injuries  did 
not  require  defendant  to  disprove  negligence  al- 
leged, and  hence  not  error.— Bowen  v.  Southern 
Ry.  Co.  (S.  a)  59a 

An  instruction  In  an  action  for  injuries  at  a 
railway  crossing  Add  not  erroneous,  as  require 
ing  both  the  ringing  of  the  bell  and  blowins  of 
the  whistle,  when  Rev.  St.  H  1086,  1602,  reqoir- 
ed  only  one  of  the  two. — Bowen  v.  Southern  By. 
Co.  (S.  C.)  590. 

An  instruction  hdd  not  to  impose  an  absolute 
liability  for  plaintiffs  injuries  on  defeodaot. 
on  its  failure  to  comply  with  statntoiy  require- 
ments as  to  signals. — Bowen  v.  Southern  Ry. 
Co.  (S.  a)  690. 

Failure  to  signal  when  approadiing  crosnng 
held  not  negligence  in  case  of  a  horse  frichi- 
ened  theret^.-^outhem  By.  Go.  v.  Cooper  Cva.) 
388. 

i  6.    —  Injuries  to  psrsons  on  w  soar 
traeks. 

Where  there  was  evidence  that  employ^  on 
defendant's  train  could  have  ston>ed  the  train 
before  striking  plaintiff's  decedent,  Mi  error 
to  grant  a  nonsuit.— Clay  v.  Macon  ft  B.  R.  Gb. 

(Ga.)  233. 

Violation  by  railroad  company  of  a  valid  or- 
dinance is  negligence  per  se. — Central  of  Geor- 
gia Ry.  Co.  V.  Bond  (Ga.)  299. 

It  is  incompetent  to  show  that  railway  em- 
ployd,  who  has  violated  a  city  ordinance,  was 
Ignorant  thereof.— Central  of  Georgia  Ry.  Co.  v. 
Bond  (Oa.)  299. 

Evidence  held  to  show  that  person  killed 
on  track  was  guiltr  of  contributory  n«rii- 
|ence.— Meal  v.  CaroUna  Cent.  B.  Go.  (N.  G.) 

It  is  the  duty  of  railroad  company  to  have 
fireman  to  aid  engineer  in  keeping  proper  look- 
out, when  curves  m  road  make  it  impracticable 
for  engineer  to  keep  it  alone.  —  Arrowood  t. 
South  Carolina  &  Q.  Extension  Ry.  Co.  (M.  C) 
151. 

Defective  lookout  kept  by  engineer  AWtf  to 
be  proximate  cause  of  death,  notwithstanding 
contributory  negligence  of  deceased. — Arrowood 
V.  Sonth  CaroUna  &  O.  Bxtenaioa  By.  Col  iX. 
O.)  Itfl. 

Testlmcoiy  that  railroad  company's  engineer 
could  have  seen  deceased,  and  that  he  did  not 
see  him  when  it  was  his  duty  to  have  seen  him. 
is  competent  on  behalf  of  plaintiff  in  action  for 
causing  death.— Arrowood  v.  South  Ganrfina  ft 
G.  Extension  Ry.  Co.  (N.  G)  161. 

Where  track  is  used  as  a  passway,  nilroad 
company  is  required  to  exercise  greater  degiw 
of  care  in  running  trains  than  where  track  is  not 
80  used.— Arrowood  v.  Sonth  Carolina  ft  G.  Ex- 
tension Ry.  Co.  (N.  0.)  161. 
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track.—Masoa  v.  Southern  Ry.  60.  (S.  C.)  440. 

In  action  for  injury  to  child  on  track,  eyi- 
dence  of  omission  of  signals  held  admiasilue  on 
the  qnestioD  of  proximate  cause. — ^MasoD  t. 
Southern  Ky.  Go.  (S.  C.)  440. 

I  7.   »~  Injariea  to  AnlBiala  on  or  mwx 

tracks. 

ETidence  in  action  for  killing  stock  held  in- 
Buificient  to  sustain  verdict  for  plaintiff. — Geor- 
gia S.  &  F.  Ry.  Co.  T.  Sanders  (Qa.)  458. 

S  8.    Firea. 

A  petition  alleging  fire  set  by  negligence  of 
agents  of  defendant  railroad  company  held 
amendable  by  alleging  that  it  was  set  by  negli- 
gence of  the  section  foreman. — Sonthera  By. 
Co.  T.  Ward  (Ga.)  78. 

Evidence  held  sufficient  to  go  to  the  jury  on 
the  question  of  defendant's  liability  for  setting 
fire  to  plaintiffs  land.— McMillan  t.  Wilming- 
ton &  W.  R.  Co.  (N.  a)  129. 

Where  a  particular  en^ne  was  alleged  to 
have  caused  a  fire,  evidence  of  other  fires  caus- 
ed by  other  engines,  vithoat  showing  their  con- 
dition or  the  attending  circnmstances,  held  er- 
roneontdy  admitted.— Hygienic  Plate  Ice-Mfg. 
Co.  T.  Ral^h  &  A.  Air-line  B.  Go.  (N.  C) 

REAL  ACTIONS. 

See  "Ejectment" 

REBUTTAL 

Bridence.  see  "Trial,"  S  4. 


RECEIVERS. 

Of  corporations  in  general,  see  "Corporations,** 
S  3. 

$  1.  Appointment,    qnallfleatlon,  and 
tenure. 

Dismissal  by  plaintiff  of  equitable  t»oceeding 
in  which  receiver  has  been  appointed  does  not 
discharge  receiver,  who  retains  custody  o£  as- 
sets pending  order  of  court.— Fountain  t.  Mills 
(Ga.)  428. 

i  2.    Management   and    disposition  of 
property. 

Where  suit  in  which  receiver  has  been  ap- 
pointed has  been  dismissed,  the  judge  may 
retain  jurisdiction  over  the  fund  in  the  hands 
of  the  receiver  until  proper  petition  of  creditor 
for  eouitalile  distribution.  —  Fountain  t.  Mills 
<Ga.)  428. 

9  3.  Aetloms. 

Where  receiver's  appointment  is  denied,  he 
should  ^rove  the  same  by  a  certified  copy  of 
decree  dissolving  the  coiToration  and  appointing 
him.— Person  v.  Leary  (N.  C.)  35. 

(  4.    AocountlnB  and  compensation. 

A  receiver  may  be  paid  at  stated  intervals 
during  the  continuance  of  his  functions,  and 
need  not  wait  until  the  termination  of  his  trust. 
—Battery  Park  Bank  v.  Western  Carolina  Bank 
(N.  C.)  39. 

Under  Code,  }  319  (4).  a  receiver  may  be  al- 
lowed commissions  on  both  receipts  and  dis- 
bursements to  the  extent  of  6  per  cent,  on  each. 
-Battery  Park  Bank  v.  Western  Carolina  Bank 
(N.  GO  Sd. 

i  B.    Foreisn    and    aaelUary  reeelTor- 
sHips. 

Foreign  receivers,  suing  iu  the  state,  must  ob- 
tain leave  ol  court.— Person  t.  Leary  (N.  0.)  35. 


RECORDS. 

See  "Mortgages,"  I  2. 

Transcript  on  appeal  or  writ  of  error,  see  "Ao- 
peal  and  Error,"  g  8;  "Criminal  Law,"  |  17. 

REDEMPTION. 

From  tax  sales,  see  'Taxation,"  |  6. 

REFERENCE. 

See  "Arbitration  and  Award." 
To  master  or  commissioner  in  eaaity,  see  "Ea- 
ulty,"  8  6. 

I  1.   Nature,  sroands,  and  order  of  ref- 
eremee. 

Where  In  an  action  defendant  sets  up  a  plea 
in  bar,  it  is  erroneous  for  the  court  to  refer  the 
cause,  contrary  to  defendant's  objection,  before 
such  plea  is  passed  on,— Austin  v.  Stewart  (N. 
O.)  37. 

8  2.   Referees  and  proeeedlnKS. 

A  referee  has  no  jurisdiction  to  dismiss  an  ac- 
tion which  has  bMn  referred  to  him;  on  tht 
ground  that  the  court  appointing  him  had  no 
jurisdiction  of  the  cause.— Austin  t.  Stewart  (N. 

C.)  37. 

8  3.    Report  and  flndinits. 

Where  no  exception  was  taken  to  a  master's 
finding.  It  was  binding  on  the  circuit  Judge  <m 
the  subsequent  hearing  of  the  case, — ^Hendrlx 
T.  Holden  (S.  C.)  1010. 

REFORMATORIES. 

An  association  for  the  care  of  prisoners  for 

a  compensation,  making  its  own  by-laws  and 
managed  by  officers  of  its  own  selection,  hHd  not 
to  be  a  public  corporation,  and  hence  liaUe  tor 
Ita  torts,— Trevett  t.  Prison  Av'n  (VaO 

REGISTRATION. 

See  "Mortgages,"  S  2. 

REHEARING. 

See  '"New  TrIaL" 

On  appeal  or  writ  of  error,  see  *KMiiiliia] 
Law,'^  I  17. 

RELEASE. 

See  "Payment" 

Of  particular  classes  of  rights  and  liabilities, 
see  "Dower,"  8  2;  "Mortgages,"  8  7. 

8  1.   Oonstmetlon  and  operation.  . 

Release  of  a  lot  owner  from  liability  for  in- 
jury caused  by  his  excavation  in  a  street  hdd 
to  release  the  town  from  liability, — Brown  t. 
Town  of  Louisburg  (N.  C.)  16G. 

Where  plaintiff  executed  a  valid  contract  of 
release  for  injuries,  and  accepted  benefits  there- 
under, be  released  defendant  ftom  liabilitv 
for  the  injuries,  though  full  tender  of  the  pay- 
ments due  under  the  contract  was  not  maoe.— 
Johnson  V,  Charleston  &  S.  Ry.  Oo.  (&  a)  861. 

RELEVANCY. 

Of  evidence  in  civil  actions,  see  "Evidence," 
13. 

RELIGIOUS  SOCIETIES. 

Trustees  of  a  church  are  not,  as  such,  liable 
for  Inmber  sold  to  the  pastor  on  his  Individual 
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corporated  religious  society,  ■w'hose  name  has 
not  been  recorded  as  provided  by  law, — Thur- 
mond T.  Cedar  Spring  Baptist  Church  (Ga.) 
221. 

Action  In  name  of  nnlncorporated  charch, 
purporting  to  be  broaicht  hj  named  persona  as 
itB  officers,  Md  not  maintainable  or  amendable. 
—Mutual  Life  Ins.  Co.  r.  Inman  Park  Presby- 
terian Church  (Ga.)  880. 

REMAINDERS. 

See  "Life  Estates." 

A  remainder  may  be  created  in  money. — Craw- 
ford T.  Clark  (Qa.)  401. 

REMAND. 

Of  cause  on  appeal  or  writ  of  error,  see  ** Ap- 
peal and  Error,"  {  19. 

REMOVAL  OF  CAUSES. 

Change  of  renne  or  place  of  trial,  see  "Venue/' 
«  3. 

i  1.   Cittsenship  or  Alienace  of  parties. 

A  foreign  corporation,  which  has  become  a 
domestic  corporation  uuder  Fub.  Ijaws  1S99,  c. 
62,  cannot  remove  the  cause  to  a  TTnited  States 
court,  when  sued  by  a  citizen  an  a  domestic  cor- 
poration on  a  cause  of  action  discloslDi;  no  fed- 
eral question.— Debnam  t.  ijouthem  Bell  TeL 
Co.  (N.  C.) 

A  foreign  railroad  eoiporation,  tbongh  do- 
mesticated under  Act  March  19,  1890,  is  still 
entitled  to  have  a  cause  against  it  removed  to 
the  United  States  courts  because  of  nnnresi- 
dence.— Wilson  v.  Southern  Ry.  Co.  (S.  O.)  701. 

A  railroad  company  incorporated  ander  the 
lavs  of  another  state  is  a  nonresident  of  the 
state  for  the  purpose  of  removal  to  a  federal 
court— Calvert  t.  Southern  Ry.  Co.  (S.  G.)  750. 

i  Xi   ProceodlnEi  to  proew*  and  offoet 

at  remoTsl. 

Though  plaintiff  in  a  suit  which  had  been 
removed  from  a  state  to  a  federal  court  was 
nonsuited,  he  could  bring  another  suit  on  the 
same  cause  of  action  in  the  state  court,  though 
the  damages  in  the  second  suit  were  laid  in  an 
amount  which  would  prevent  another  removal. — 
Mclver  v.  Florida  Cent.  &  P,  R.  Co.  (Ga.)  775. 

The  state  court  cannot  be  deprived  of  its 
Jurisdiction  by  the  mere  tiling  of  a  petition 
regular  In  form  for  removal  to  a  feilerai  court, 
but  the  petition  for  removal,  taken  in  connec- 
tion with  the  complaint,  must  show  a  prima 
facie  right  of  removal.— Debnam  t.  Southern 
BeU  Tel.  Oo.  (N.  O.)  2t%). 

RENT. 

^  "Landlord  and  Tenant,**  |  4. 

REPEAL 

Of  statute,  see  "Statutes.**  |  4. 

REPLEVIN. 

t  I.   Right  of  aetiom  and  defoBses. 

In  replevin  for  property  sold  under  condi- 
tional sale  reserving  title,  plaintiff  was  not 
bound  to  return  part  of  the  price  paid,  where 
the  value  of  the  use  of  the  property  during 
the  time  It  was  hdd  by  defaidant  equaled  tlw 


under  a  warrant  to  enforce  a  lien  for  rent, 
property  the  rightful  possession  of  which  is  in 
another.— Southern  Ry.  Co.  v.  Sarratt  (S.  G) 
504. 

Under  Rev.  St.  1893.  {  2522,  a  third  person  in 
whose  hands  personal  property  is  seised,  which 
it  is  claimed  is  subject  to  a  lien  for  rrat,  may. 
on  executing  bond,  recover  the  same  in  an  ac- 
tion of  claim  and  delivery. — Southern  By.  Co. 
T.  Sarratt  (S.  C.)  504. 

I  2.   ProoeedliiKS  for  taklss  mmd.  r»d^ 
llTorr  of  proiperty. 

Eixecntion  of  recognizance  for  fortheomiiig 
of  personal  property,  where  bail  has  been  re- 
quired in  trover,  had  not  to  estop  defendant 
from  denying  that  he  had  ever  been  in  posses- 
sion thereof.— Bell  v.  G.  Ober  &  Sons  0>.  tf>a.> 
901. 

I  3.    Pleadlnc  Asd  evldenoe. 

In  replevin  for  projjerty  sold  under  condi- 
tional sale  reserving  title,  evidence  as  to  the 
value  of  the  property  for  hire  while  in  defend- 
ant's possession  was  admissible. — Commercial 
Pub.  Oo.  V.  Campbell  Printing-Press  &  Mfg. 
Oo.  (Ga.)  756. 

Evidence  to  establish,  "by  way  of  recoupment, 
damages  sustained  out  of  the  same  contract. 
hdd  inadmissible  in  trover. — Bell  t.  Q.  Ober  & 

Sons  Co.  (Ga.)  904. 

Testimony  that  a  bill  of  sale  executed  by  a 
I^aintiff  in  replevin,  conveying  the  property 
claimed  to  the  defendant  was  in  reality  a  mort- 
gage, and  had  been  fully  paid,  kdd  competent 
to  Impeach  the  title  shown  by  the  bill  of  ssIcl 
— Williami  V.  Grilfln  <S.  0.)  MB. 

I  4.  Damases. 

Where  the  subject-matter  of  an  action  of 
bail  trover  was  notes  pledged  by  defendant  as 
collateral  security  for  a  debt  due  plaintiff,  and 
placed  in  the  defendant's  hands  for  collection, 
the  measure  of  damages  was  the  amount  dne 
on  judgment  rendered  in  former  suit,  provided 
the  value  of  the  collaterals  equaled  or  exceeded 
that  amount,  and,  if  not,  the  valne  of  the  col- 
laterals.—Holmes  V.  Langston  (Ga.)  251;  Litiic^ 
ston  V.  Holmes,  Id. 

I  f  5.  Trial,  Jiidffnieiit,  eaf  oreomemt  mt 
I  JvdBuent,  aad  review. 

I    Where,  in  action  of  trover,  there  was  clear 

froof  of  conversion  of  certain  of  the  proper^, 
ftd  proper  to  deny  a  nonsuit.— Bdl  t.  O.  Ober 
&  Sons  Co.  (Ga.)  904. 

f  6.    Liabilities  on  bomds  and  nmdertak- 
irngs. 

An  obligation  by  defendant  in  bail  trover  con- 
strued, and  hclit  in  substantial  compliance  with 
Civ.  Code,  §  4tMi.— Holmes  v.  Langston  (Ga.) 
251;  Langt^tun  v.  Hi^met^  Id. 

Sureties  In  action  of  bail  trover  to  recover 
certain  securities,  after  plaintiff  has  announced 
electiitn  to  take  money  judgment,  cannot  free 
themselves  by  tendering  a  portion  of  the  prop- 
ei-ty,  offering  to  pay  the  money  value  of  anoth- 
er portion,  and  accounting  for  balance  by  set- 
ting  up  facts  which  could  have  been  pleaded  by 
defendant  na  detense  in  the  former  suiC — 
Holmes  v.  Langston  (Ga.)  251;  Langston  t. 
Holmes,  Id. 

REQUESTS. 

For  instructions  in  criminal  proseentlona,  see 

"Criminal  Law,"  |  11. 
 to  jury  in  civil  actions,  see  'IMal***  i  A 

RESCISSION. 

Of  contract  for  sale  of  goodsi  aae  "Sales,**  |  & 
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RETROSPECTIVE  UWS. 

Oonstitatlonal  restrictions,  see  "Oonatitntloiial 
Law.", I  4. 

RETURN. 

Of  ^imiahment  proG«B,  see  "OBn^ihniNit," 
Of  procen  in  general,  see  "Proceea,"  1 1. 


See  "Taxation." 


REVENUE 
REVIEW. 


See  "Appeal  and  Error";  "Cei-tiorari";  "Crim- 
inal Law,"  §g  17, 18;  "Justices  of  the  Peace," 
§8. 

RIGHT  OF  WAY. 

See  "Easements." 

Of  railroads,  see  "Railroads,"  I  2. 

RIPARIAN  RIGHTS. 

See  "Waters  and  Water  Courses."  f  L 

RISKS. 

Assumed  by  employ^,  see  "Master  and  Serv- 
"Wifbin  tns'urance  policy,  see  "Insurance,"  t  7. 


See  "Highwars.' 


ROADS. 


SALES. 


See  "Vendor  and  Purchaser.*' 
Of  intoxicating  Hqnors,  see  "Intoxicating  Liq- 
uors." 

Of  property  of  decedent  under  order  of  court, 
see  "Executors  and  Administrators,"  S  G. 

On  execution,  see  "Execution,"  |  6. 

On  foreclosure  of  mortgage,  see  "Mortgages," 
SS  8,  9. 

On  order  or  Judgment  of  court,  see  "Judicial 
Sales." 

Tax  sales,  see  "Taxation,"  g  5. 

I  1.  Beavisites   and  ▼olidltr   of  eon- 
traot. 

Evidence  hM  to  show  that  purchaser  bought 
on  his  own  judgment,  and  not  on  the  faith  of 
seller's  false  representations,  made  pending  ne- 
gotiations whicli  led  up  to  the  sale. — Floyd  v. 
Woods  (Ga.)  225. 

Where,  on  a  sale,  a  contract  is  expressed  in 
writing,  embracing  the  entire  agreement,  con- 
taining no  reference  to  sample,  conformity  of 
the  bulk  to  the  sample  is  not  an  agreed  term. 
— Imperial  Portrait  Co.  v.  Bryan  (fJa.)  291. 

{  2.    Co]istniotlo&  of  eontvaet. 

Bvidence  held  insufficient  to  show  a  sale  by 
ssmple, — Imperial  Portrait  Oo.  t.  Bryan  (Ga.) 
291. 

Bill  of  sale  purporting  to  show  conveyance  of 
title  to  president  of  designated  corporation  hdd 
inadmissible  to  show  title  in  corporation. — 
Florida  Cent.  &  P.  R.  Co.  t.  Usina  (Ua.)  028. 

I  8.    Mfidifleatlon  or  reselislon  of  eom- 
tract. 

Where  seller  fails  to  deliver  separate  article 
of  machinery  purchased  under  entire  contract^ 


only  a  contract  for  fraud,  he  will  waive  his  ob- 
jections unless  he  acts  immediately  on  discoT- 
ery  thereof. — Pearce  v.  Borg  Chewing-Gum  Co. 
(Ga.)  457. 

Where  purchaser  seeks  to  avoid  contract  for 
fraud,  he  must,  on  discovery,  announce  his 
purpose  to  rescind  at  first  opportunity. — Pearce 
T.  Borg  Chewing-Gum  Co.  <<3a.)  457. 

I  4.    Performanoe  of  contract. 

Contract  to  deliver  complete  outfit  for  gin- 
ning cotton  for  a  gross  price  Aeld  an  entire 
one,  and  a  breach  was  caused  by  faUure  to 
deliver  any  specific  article. — Harden  t.  Lang 
(Ga.)  100. 

Where,  after  breach  of  contract  of  sale  by 
failnre  to  deliver  all  articles  purchased  under 
entire  contract,  pnrchaser  retains  articles  de- 
livered and  notifies  seller  that  he  has  obtained 
the  balance  elsewhei-e,  he  holds  the  articles 
received  under  the  terms  of  contract. — Harden 
T.  Lang  (Ga.)  100. 

I  5.   Bomodles  of  soUer. 

Claim  for  damages  for  breach  of  contract 
of  sale  cannot  be  allowed  by  plea  of  recoup- 
ment in  defense  of  trover. — Harden  t.  Lang 

(Ga.)  100. 

Profits  capable  of  exact  computation  may  be 
shown  in  an  action  for  breach  of  contract. — 
Gore  T.  Malsby  (Ga.)  315. 

Where  firm  directs  an  importer  to  import  and 
ship  certain  goods  at  stated  prices,  and  refuses 
to  accept,  it  is  liable  In  damages,  but  not  to 
an  action  as  for  goods  sold  and  delivered. — 
Maddox  v.  Wagner  (Ga.)  009. 

Breach  of  executory  contract  for  purchase  of 
goods  will  not  support  action  for  price.— Maddox 
T.  Wagner  (Ga.)  009. 

I  0.    Conditional  sales. 

An  agreement  between  principal  and  agent  as 
to  purchase  of  live  stock  construed,  and  held 
not  a  sale  with  reaervation  of  title,  to  be  re- 
corded under  Civ.  Code,  S  2776.— Evans  v. 
Xapier  (Ga.)  426. 

The  intent  of  the  parties  to  a  contract  for  the 
sale  of  stock,  and  the  bona  fides  of  the  trani- 
action,  hcid  queRtiona  for  the  Jury.- Brans  T. 
Napier  (Ga.)  426. 

SATISFACTION. 

See  "Payment";  "Release." 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Mandamus  to  school  board,  see  "Mandamus," 

8  2. 

i  1.    Pnlillo  sohools. 

Where  pupil,  instructed  to  prepare  a  paper  on 
a  certain  subject,  reads  a  paper  prepared  by 
her  father,  which  is  disrespectful  to  the  teach- 
er, the  pupil  may  be  punished  for  failure  to 
prepare  a  paper  in  accordance  with  the  instruc- 
tions.—  Samuel  Benedict  Memorial  School  t. 
Bradford  (Ga.)  920;  Bradford  t.  Samuel  Ben- 
edict Memorial  School,  Id. 

AuthorHies  of  public  school  have  power  to 
make  the  writing  of  compositions  and  entering 
into  debates  a  part  of  the  school  course.— Sam- 
uel Benedict  Memorial  School  v.  Bradford  (Ga.) 
920;  Bradford  v.  Samuel  Benedict  Memorial 
School,  Id. 

Whether  particular  subject  given  by  school 
authorities  for  composition  is  suited  to  the  age 
of  the  pupil  is  a  question  for  such  authorities 
and  not  for  the  court.— Samuel  Benedict  Me- 
morial Scho<d  V.  Bradford  (Ga.)  920;  Brad- 
ford V.  Samud  Benedict  Memorial  School,  Id. 
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For  disobedience  of  proper  direction,  pupil 
hfid  liable  to  expulsion  or  auspension.— Samuel 
Benedict  Memorial  School  v.  Bradford  (Ga.) 
920;  Bradford  t.  Samnel  Benedict  Memorial 
School,  Id. 

Laws  1899,  c.  128,  providing  that  fines  and 
penalties  collected  by  towns  snail  be  used  for 
municipal  purposes,  is  Toid,  as  repagnaot  to 
Const,  art.  9.  I  S.  which  provides  that  such 
fines  shall  belong  to  the  county  school  fund.— 
Board  of  Edncation  of  Vance  County  t.  Town 
of  Henderson  (N.  C)  1S& 

Under  Ctonst.  art  9,  S  5,  proTiding  that  the 
clear  proceeds  of  all  penalties  and  of  all  fines 
collected  shall  be  paid  to  the  county  achool 
fund,  fines  collected  by  a  town  must  be  paid  in- 
to such  fund  without  deductions  therefrom. — 
Board  of  Education  of  Vance  County  t.  Town 
of  Henderson  (N.  O.)  158. 

Under  Const,  art.  9,  |  B,  the  proceeds  of  pen- 
alties recovered  by  a  dvil  action  by  a  town  for 
violations  of  its  ordinances  belong  to  such  town, 
and  not  to  the  county  school  fund.— Board  of 
Education  of  Vance  County  T.  Ttown  of  Heii- 
derson  (N.  C.)  158. 

Under  Code,  $8  383.8,  3820,  and  Const  art. 
9,  {  6,  fines  collected  by  a  town  for  violations 
of  city  ordinances  helons  to  the  common-school 
fund  of  the  county.— Board  of  Education  of 
Vance  County  v.  Town  of  Henderson  (N.  C.) 
16& 

SECONDARY  EVIDENCE. 

In  dvil  actions,  see  "Evidence,"  I  4. 

SEPARATE  ESTATE. 

Of  married  women,  see  "Husband  and  Wife," 
14. 

SERVICES. 

Bee  "Master  and  Servant,**  I  1;  "Work  and 
Labor." 

SERVITUDES. 

8m  *'Buement>." 


SETTLEMENT. 

dee  "Account  Stated":  "Compromise  and  Bet- 

tlonent**:  "Payment'';  "Release." 
By  executor  or  administrator,  see  "Executors 

and  Administrators."  S  8. 

SHERIFFS  AND  CONSTABLES. 

I  1.  OompemsAtloH. 

Where  execution  on  foreclosure  of  landlord  8 

lien  and  a  distress  warrant  are  placed  in  the 
hands  of  a  constable,  he  is  entitled  to  retain 
from  the  proceeds  coats  lecitiinately  incurred.— 
Moran  v.  Chtlds  (Ga.)  235. 

S  2.    Powers,  dntles.  and  UablUtles. 

Evidence  Md  to  warrant  finding  that  rules 
against  the  constable  for  failure  to  execute  a 
writ  were  issued  maliciously  and  without  prob- 
able cause.— ItoberU  v.  Keeler  (Ga.)  617. 

That  costs  on  a  fi.  fa.  have  not  been  paid  will 
not  justify  the  issuance  of  a  rule  against  the 
officer  for  the  principal  and  interest,  which  have 
been  paid  to  the  ptamtiff  in  execution.— Roberts 
V.  Ke^r  (Ga.)  617. 

A  sherlfif  may  show  that  an  execution  placed 
in  his  hands  has  been  paid,  as  an  excuse  for 
not  making  the  money  thereon. — ^Roberta  v. 
Keeler  (Gn.)  617. 

While  aheritr,  on  failure  to  sell  property  on 
levy,  is  liable  to  attachment  for  contempt.  In 
defense  of  a  rule  he  can  show  that  it  was  not 


subject  to  execution.— Brannon  t.  BaTse> 
689. 

A  sheriff  Md  not  liable  to  amntm.:' 
failure  to  return  an  execution  ianed^ji..- 
tlce  and  directed  to  a  consUUci— ll(Sc^ 
V.  Mitchdl  (M.  C)  164. 

SHIPPING. 

See  "Ferries." 

SLANDER. 

See  "libel  and  Slander.** 

SLEEPING  CARS. 

See  "OuTlers,"  i  8.  ' 

SPECIFIC  PERFORMANCL 

I  1.   CoBteaeta  enf  or—Me.  , 

Where  improvements  are  deatreyw  M' 

deed  or  possession  given,  the  vndce  a  a*-  * 
to  abatement  of  the  contract  priec-nK-T 
Guernsey  (Ga.)  796. 

Specific  perConnance  of  a  cootrad  Ut 
land  will  not  be  granted  where  Ae  to.  ■  - 
only  an  equitaWe  right  therein.  «uas:  • 
there  are  a  large  number  of  jodpnest  j-:  - 
Newberry  v.  French  (Va.)  519. 

Parties  complying  with  the  tcnai  rf  i 
tract  to  devise  property  Add  entitled  u  k 
performance  thereof.  tnoiudi,tber 
it— Burdine  v.  Bordine's  Ex'r  (r**)  ^ 

i  S.   Good  f  aitk  mnA  dUicemec^ 

Where  a  vendor  has  delayed  perf^t- 
his  contract  to  convey  for  80  monn^  f-  • 
which  time  the  projterty  haa  greallj  ■ 
in  value,  specific  p«:fonDanee  will  ooi  h  ~- 
ed  against  the  vendee.— Newbwij  »■ 
(Va.)  61». 

SPIRITUOUS  UQUOItS. 

Bee  "Intoxicating  liqnon." 

STATEMENT. 

By  witness  inconsistent  with  tfstii:^  ' 
''Witnessea,"  |  3. 

STATES. 

Courts,  see  "Courts."  ,    , , . 

Legudative  power,  see  "ConstitBtiofii.  - 

STATUTES. 

Laws  impairing  obligation  of  cootriS 

"Constitutional  Law,"  S3. 
Provisions  relating  to  particular  Mb?  ; 

"Descent  and  Distribntion":  "Hi^* 

1;    "Intoxicating  LiQUorr*; 

Liens."  j.. 
  statute  of  frauds,  see  Traoi*.  - 

of-" 

Validity  of  retrospective  or  ex  past  afl  - 
see  '"Constitutioiial  Law,"  {  4. 

S  1.   Enaetmemt.  roqvisitesta^"^ 
In  eeneraL  .  .  ,^ 

Under  Const,  art  2,  I  14^  requmnf  ^ 
authorising  munidpalities  to  crett* 
have  three  readings  before  paasmt 
tion,  on  the  third  reading  of  a*  *^ 
purpose,  of  the  words  "majority  «r  i»  » 
which  read,  "when  authorivd  bit"  w . 
fied  voters.*'  wu  immat«ial-Gl«  »■ 
(N.  &)  lOT. 
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to  iiiaK«  penal  t&e  Kiiuiig  or  aoves  at  any  otner 
than  at  the  halt— Harris  t.  State  (Ga.) 

Where  body  of  penal  statnte  Is  broader  than 
the  titie  warrants,  it  Is  unconstitatlonal  as  to 
matters  not  comprehended  In  the  title. — Harris 
r.  State  (Ga.)  m 

Act  provfdins  for  the  amendment  of  a  city 
charter  hdd  to  express  the  eubject  in  the  title. 
—City  of  Maron  v.  Hughes  (Ga.)  247. 

Rev.  St.  I  1582,  held  not  repiigoant  to  Const, 
art.  3,  S  17,  providing  that  the  subject  of  every 
act  shall  be  expressed  in  its  title.— Barksdale 
T.  aty  of  Lsorens  (S.  0.)  661. 

{  3.    Amendmeat,  revision,  and  eodifloa- 
Uon. 

Though  act  passed  before  adoption  of  Code 
of  1885,  and  which  was  incorporated  therein. 


ing  tne  act.— jfarits  t.  state  (ua.)  ts. 

I  4.    Hepeal,  snspenslont  explTatloB,  and 
reTlval. 

Pub.  Laws  18»9,  c.  349,  held  to  have  destroy- 
ed plaintiff's  pending  action  for  a  penalty, 
brought  nnder  Code,  13316,  notwithstanding 
Code,  I  8784.— Dyer  v.  Ellington  (N.  C.)  177. 

Act  Dec.  24,  1884,  repealed  provisions  ■  of 
Spartanburg  city  charter  relating  to  assess- 
ments of  damages  for  taking  land  for  streets, 
and  proceedings  subsegnently  taken  under  the 
charter  are  ToTd.— State     Tenny  (S.  0.)  555. 

{  S.     Constrnetlon  and  operation. 

Laws  imposing  a  license,  where  there  is 
doubt  as  to  their  meaning,  ore  construed  more 
strongly  against  the  government  and  in  favor 
of  the  citizen. — Brown  t.  Commonwealth  (Va.> 
485. 


STATUTES  CONSTRUED. 


UJIiTlSI»  STATES. 

CONSTITUTION. 


Art  1,  {  8,  par.  8. 
Art.  4,ii:.\...., 


AUiBAMA. 


866 
908 


CODE  1886. 
I  2080   218 


GEO&OIA. 

CONSTITUnON. 
Art  1,  I  1.  par.  20  


CIVIL  CODB  1805. 

2113  

2176  

221»   

2276   

2334   

2459   

2475   

2603   

25S3   

2545   

2741   

S  2771,  2774  

2776   

2944   

3024   

3038   

S  3124,  3131  

3168   

ff  3424,  34r).j.  3472  

g  3484,  3487,  3480  

3408  

367.5  

3742   

3783   

8828   

38.S0   

8992   

4W1   

4046  

4107  

44(S4   

4466   

4605   

4621   

4627   

4657  et  seq  

4813   

4027.  Amended  by  Laws 

1890.  p.  39   468, 

I  4087   

f  6067   


630 


63 
641 

873 
209 
939 
2im 
i)->5 
100 
600 
673 
29ft 
927 
420 
301 
906 
971 
970 
842 
9(» 
666 

80 
428 
820 

80 
855 

50 
927 
796 
mi) 
688 
619 
9(iii 
252 
680 
597 
942 
646 


878 
503 
230 


6205 
6310 
5330 
5331 
5463 
6485 
5.'>28 
55S4 


233 
048 
788 
967 
952 
927 
465 
059 


ft  R.'SS.'i  (H),  635 

§  5872    938 

PENAL  CODE  1P05. 

§8  70,  71.  73   200 

I  103    85 

1  175    60 

1  396    73 

8  528    68 

S  6.55    070 

$  670    860 

I  672    002 

I  1032    104 

POLITICAL  CODE  1895. 

8  658  et  seq    043 

ft  800   866 

ftS  1671,  1674    210 

LAWS. 

1821.  p.  110   409 

1849,  p.  85   839 

1854,  p.  72   409 

1874,  p.  105.  Amended  by 
Laws  1875,  p.  110   935 

1875,  p.  119   935 

1880-81,  p.  123   850 

1884-85,  p.  528   201 

1887,  p.  04   503 

1S89.  p.  29   938 

1889,  p.  156   673 

1890-91,  vol.  2,  p.  467. . .  667 

1897.  p.  68   457 

1897,  pp.  79,  80   673 

1897,  p.  81  049,  673 

1R97.  pp.  82-85   214 

1807.  p.  271   247 

1897,  p.  408  et  spq   293 

lfi97,  pp.  .'iOlJ-STO   302 

1898.  p.  24    302 

1898.  p.  107    233 

1809,  p.  31   942 

1899,  p.  39  468,  878 

1809,  p.  90   265 


NORTH  CAROLINA. 

CONSTITUTION. 
Art.  2,  S  14  168 


Art.  4,  Sft  2.  8,  10,  11,  18, 

.27..   330 

Arts,  8  4   841 

Art.  9.  8  5   158 

Art.  10,  ft  6   127 

Art  10,  ft  8   16* 

CLARK'S  CODE. 
Third  Edition. 

267,  note  1   21 

548   27S 

CODE  1883. 

Ch.  48.  Amended  by  Laws 

1893,  ch.  22   171 

Sft  143,  146   42 

6  195    47 

272    21 

273    164 

379,  snlid.  4   39 

413    150 

650    31 

5.58   287 

-  574   165 

8  590   l«2,  172 

8  085   180,  190 

'  707,  subd.  22   354 

870    35 

1014   169 

1212    14 

1237    22. 

1255    190 

8  1374    123 

SE  1426,  1448   172 

»  1498,  1409   191 

8  1540   338 

8  1754    113 

8  1957,  subsec.  5   115 

8  1904    14 

8  2046    29 

88  3764.  3816   177 

88  3818,  3820   168 

S  3S35    276 

LAWS. 

1810,  ch.  33   29 

1S48-49.  ch.  128   21> 

1885.  ch.  120,  ft  37        353.  854 

1873-74,  ch.  27   2!> 

1874,  ch.  66   2S> 

1876-77,  ch.  183   16T 

1885,  ch.  147   S3& 

1887,  ch.  87   168 

1893,  ch.  22   171 

1893.  ch.  214,  8  22   35* 

1893.  oh.  290,  8ft  8,  0   284 

1895,  ch.  69   27ft 

1885,  oh.  224   4& 


1899.  ch.  11,8  27. 

181»,  ch.  18  , 

1890,  ch.  19,  8  9  , 

1899,  ch.  21  , 

1809,  ch.  62,  8§  1,  3  

1899,  ch.  128  

1899.  ch.  2(S4,  |§  1,  S.... 

1899.  ch.  340.... 7  

1S89,  ch.  371.  331 

SOUTH  CABOIJK 

CONSTITUTION  1* 

Art.  3, 
Art.  5. 
ApL  5, 
Art.  5. 
Art.  5, 
Art.  6. 
Art.  5. 
Art.  5, 


CODE  OF  CI\^L  ' 
DUBE  1803 

2S  

57   

71.  satMl.  4  

144   

104  

250.   Ampnded  by 

1899,  p.  30  

255a  

274   

345   ".  

360   

391   

400   


STO  I 

Of  cCHTporatioDs,  •  i 

STRE 

See  *'Ral)roada.'' 

I  1.   Ertablis:  I 
mal&ti 

Where  city  gr  i 
tracks  and  pav  i 
shall  be  DO  ch 
under  Act  Oct 
company  for  i 
pavinfT.— Atlan  : 
Atlanta  (Ga.)  ' 

Act  Oct.  10, 
which  city  of  ' 
street  railwa;  i 
paving  when  '  i 
—Atlanta  Coi 
(Ga.)  G67. 

Under  Act 
before  grant 

pave  street,  i 
of  paremen  i 
aty  of  Atlr 

That  stre 
der  ita  cha 

as  electric!  i 
a  railway  i 
it  to  use  o1  < 
ing  to  onii  ! 
lanta  Rail  i 
V.  Atlanta  1 

A  comp 
eral  asse  i 
lature."  ■ 

croHHing  i 
Southern 
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SUBROGATION. 

/'here,  at  the  time  of  the  ezecatioo  of  a 
•tgane  by  aefendant  to  plaintiff,  and  a  jan- 
mortgage  to  D.,  a  third  mortgage  to  N.  wns 

record  and  nnsntisfied,  the  fact  that  N.'s 
•tgagp  wns  paid  by  the  proceeds  of  D.'s  loan 

not  entitle  him  to  be  subrogated  to  the  rigbts 
'i.  -Gunter  v.  Addy  (S.  C.)  663. 
.  partner  who  pays  a  partnership  Judgment 
■ot  entitled  to  iubrogation.  without  an  agree- 
it  making  him  a  surety  for  his  co-partner. — 
ds'  Adm'r  t.  Durham  (Va.)  472. 

ode,  S  2855,  does  not  change  the  rule  that  a 
tner  paying  pai-tnership  judgments  is  not 
Itled  to  sulMrogatiOD.— Sanda'  Adm'r  T.  Dur- 
n  (Va.)  472. 

oiinty  treasurer,  who  without  reqneBt  Tolun- 
ily  paid  taxes  on  lands  of  another,  hOd  not 
itled  to  be  subrogated  to  rights  of  Btate  and 
nty.— Repass  t.  Moore  (Ya^  474. 

SUBSCRIPTIONS. 

1  an  action  to  determine  the  liability  of  the 
cprs  of  certain  sul>scrtption  notes,  evidence 

'  to  show  that  the  notes  were  given  on  cer- 
n  coiidicionfi,  outlined  when  the  plans  for 
'ing  the  funds  were  adopted. — Catt  v.  Olivier 
I.)  980. 

n  na  action  to  determine  the  liability  of 
•  makers  of  certain  Bulncription  notes  to 
ditors,  which  were  given  on  certain  condi- 
u«,  that  payments  were  made  by  such 
kora  before  the  conditions  .on  which  they 
re  giveu  were  complied  with  held  not  a 
iver  of  such  conditions. — Catt  t.  Olivier 
a.)  960. 

SUIT. 

>  "Action." 

SUMMARY  PROCEEDINGS. 

llection  of  taxes,  see  "Taxation,"  }  4. 
covery  of  possesion  by  landlord,  see  "Land- 
ord  and  Tenant,"  S  6. 


SUMMONS. 


e  "ProceM." 


SURETYSHIP. 

e  "Principal  and  Surety." 


SURVIVAL. 

tion,  see  "Aba 

SWINDLING. 


'  cause  of  action,  see  "Abatement  and  Be- 
.  ival."  I  2. 


e  "False  Pretenses," 

TAXATION. 

V.  "Licenses,"  I  1. 

tspRsments  for  municipal  improvements,  see 
"Manidpal  Corporations,"  |  4. 

1.    Constitutional    reqniTomenta  and 
restrictions. 

The  act  of  March  0,  1897  (Acts  1897,  p.  388). 
ithorizing  tolls  for  floating  logs  on  certain 
wama,  violates  Const,  art.  8.  S  4,  in  that  the 
11  niithnrized  is  for  a  private  benefit,  and  not 
r  the  piiljlic  good,  and  confers  no  correspond- 
g  benefit  on  the  owner  of  the  logs. — Hutton 
Webb  (N.  0.)  841 


i  2.    UabllltT  of  ponons  and  praperty. 

Commissioners  of  dispensary  established  un- 
der Act  Dec.  16,  1897,  held  county  authorities, 
w  ithio  general  tax  act,  imposing  a  tax  on  dis- 
pensary conducted  by  counties  or  municipal  au- 
thorities.—Sheffield  V.  Board  of  Com'rs  (Ga.) 
302. 

Act  Oct.  16,  1889,  gives  no  county  authority 
to  assess  and  collect  back  taxes  on  railroad 

groperty.— Staten  v.  Savannah,  F.  &  W.  By. 
■0.  (Oa.)  938. 

}  3.    Iilea  and  priority. 

Property  subject  to  tax  liens,  aa  between  cred- 
itors of  owner,  determined.— Beynolds  v.  Wood 
(GaJ  S9S. 

14.  Oollaetiom  amd  ,aMf oreeBant 
again  at  peraou  or  paraonal  prop- 
erty. 

Where  a  tax  fi.  fa.,  issued  and  transferred 
prior  to  Code  of  1895,  was  levied,  and  a  claim 
was  filed  by  a  third  person,  no  record  of  the 
transfer  being  made,  the  levy  should  be  dismiss- 
ed.—Funkhouser  V.  Male  (Ga.)  67. 

A  tax  fl.  fa.,  transferred  to  one  other  than 
defendant,  loses  its  lien,  unless  it  be  recorded 
as  provided  by  law. — Funkhouser  v.  Male  (Ga.) 
57. 

Property  of  town  dispensary  lield  snhiect  to 
sale  under  execution  for  state  taxes.— Shendd 
V.  Board  of  Com'rs  (Ga.)  302. 

I  6.  Sale  of  land  for  nonpaymont  of 
tax. 

Levy  of  wild-land  tax  fi.  fa.  cannot  be  attack- 
ed as  excessive  when  issued,  not  against  the 
owner,  but  against  the'  particular  lot. — Vickers 
V,  Hawkins  (Ga.)  403. 

Where  alterations  had  been  made  in  the  en- 
try of  levy  on  a  tax  execution,  it  will  be  pre- 
sumed that  they  were  made  at  the  time  of  the 
original  entry,  and  burden  is  on  objecting  par- 
ty to  show  the  contrary. — Vickers  v.  Hawkins 
(Ga.)  468. 

Under  Act  Feb.  28,  1874,  as  amended  March 
2,  1875,  providing  that  advertisements  as  to 
tax  sales  should-  be  published  once  a  week  for 
four  weeks^  where  the  advertisement  is  in- 
sei-ted  four  times  In  as  many  weeks,  and  the 
first  insertion  ts  published  28  days  or  more 
before  the  executions  were  issued,  it  was  suffi- 
cient.—Bentley  v.  Shingler  (Ga.)  935. 

Tax  execution  against  wild  land  under  Act 
Feb.  28,  1874.  need  not  recite  that  they  are 
wild  or  had  not  been  returned  for  taxation.— 
Bentley  v.  Shingler  (Ga.)  936. 

There  is  no  provision  of  law  that  sheiififs' 
Rales  under  tax  executions  issued  under  Act 
Feb.  28,  1874,  as  amended  by  Act  March  2, 
1875,  should  be  advertised  for  90  days. — Bent- 
ley  V.  Shiugler  (Ga.)  935. 

S  6.    Redemption  from  tmx  sale. 

One  whose  property  has  been  sold  cannot 
redeem  after  12  months.— Montford  v.  Allen 
(Ga.)  305. 

Two  years  given  remainder-man  in  which  to 
redeem  do  not  apply  to  RRles  for  city  taxes. — 
Tiddy  v.  Graves  (N.  C.)  127. 

S  7.    Tax  Utlei. 

Facts  considered,  and  held  that,  as  plaintifF 
had  been  lulled  into  security  by  the  promise  of 
the  clerk  and  actions  of  the  defendant  after  de- 
fective sale  for  delinquent  taxes,  equity  wUl 
relieve  him  by  annulling  the  deed  issued  th«e- 
under.— Thomas  v.  Jones  (Va.)  382. 


TELEGRAPHS  AND  TELEPHONES. 

Liability  for  injuries  caused  by  electricity,  see 
"Electricity."  ' 
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rosseseiou  ot  premises  by  ooe  ot  two  tenants 
in  common  thereof,  not  having  been  adverse  for 
20  years,  is  deemed  the  possessioa  of  both  tea- 
ant8.~Gonkey  t.  JobD  L.  Roper  Lomber  Co. 
(N.  C.)  42. 

THEFT. 

See  "LarceDy." 

TICKETS. 

For  carriage  of  passengers,  see  "Canim,"  |  8. 

TIMBER. 

Bee  "Logs  and  Loggiog." 

TIME 

For  taking  appeal  or  suing  oat  writ  of  error, 
see  "Appeal  and  Brror,"  I  0. 

TITLE. 

Oolor  of  title,  see  "Adverse  Possesion.** 
Statutes,  see  "Statatea,"  S  2. 

TORTS. 

Bj  partlcalar  clasBes  of  parties,  see  "GoDnties," 
i  2;  "Municipal  Oorporations,"  9  7. 

  agents,  see  "Principal  and  Agent,"  I  2. 

  employes,  see  "Master  and  Servant,"  (  9. 

Measure  of  damages,  see  "Damages,"  i  2. 

Particular  remedies  for  torts,  see  "Trespass," 
i  1;  "Trover  and  Conversion,"  S  1. 

Particular  torts,  see  "Fraud";  "Libel  and 
Slander";  "Malltious  Prosecution";  "Negli- 
gence"; "Trespass";  "Trover  and  Oonver- 
•ion." 

 cansing  death,  see  "Death."  |  1. 

TOWNS,. 

See  "Conaties";  "Municipal  Corporations"; 
"Schools  and  School  Districts,"  S  I- 

1  1.   Fisoal  manaEement,  pnbllo  deht, 
seevxitles.  and  taxation. 

A  town  may  urge  the  invalidity  of  bonds 
voted  by  it  in  aid  of  a  railroad,  though  It  has 
paid  an  Installment  of  interest  thereon. — Glenn 
V.  Wray  (N.  C.)  167. 

The  legislature  ma^  authorize  a  town  to  vote 
bonds  in  aid  of  a  railroad,  in  tbe  act  incorpo- 
rating such  railroad,  though  the  town  charter 
does  not  permit  the  voting  of  such  bonds. — 
Qlenn  t.  Wray  (N.  C.)  167. 

TRANSCRIPTS, 

Of  record  for  purpose  of  review,  see  "Appeal 
and  Error."  i  8. 

TRANSITORY  ACTIONS. 

See  "Venue,"  }  1. 

TREES. 

See  "Logs  and  Logging," 

TRESPASS. 

Ejection  of  trespasser,  see  "Carriers,**  |  8. 

i  1.  Aotions. 

Bare  pos^L-ssion  ^ves  right  of  action  against 
one  wrongfully  interfering  therewith. — Bass  r. 
West  (On.)  244. 


ness  of  plaintilT,  a  con)oratian.  Aela  not  to  set 
forth  a  cause  of  action  in  treroass. — Fuitoa 
Grocery  Co.  v.  Maddoz  (Ga.)  617. 

Under  general  denial  in  action  for  trespass  ca 
laud,  defendant  cannot  introduce  any  evident* 
save  such  as  tends  to  disprove  tbe  allegati>-ns 
of  the  complaint—Henderson  v.  Bennett  (S.  Cj 
2i 

Under  Code  Civ.  Proc.  8  144.  a  circuit  conn 
aeld  to  have  jurisdiction  to  try  action  of  ties- 
pasB  on  land  in  conn^  where  the  land  is  situ- 
ate, though  all  defendants  reside  in  another.— 
Henderson  v.  Bennett  (S.  C.)  2. 

In  determining  a  demurrer  to  a  complaint 

for  trespass  on  real  property,  on  the  groand 
that  the  complaint  does  not  state  a  cause  of 
action,  all  alleged  circumstances  of  a^ravatioD 
must  be  eliminated. — ^Rankin  v.  Severn  tt  E. 
R.  Go.  (8.  G.)  097. 

A  complaint  against  a  railroad  company  for 
trespass  on  plaintifiTs  land  which  fails  to  allege 
that  defendant  entered  on  the  land  to  con- 
struct its  road  without  plaintHTs  consent  if 
fatally  defective.— Rankin  r.  Sievem  &  K.  B. 
Co.  <S.  C.)  997. 

Where  a  complaint  for  trespass  alleges  that 

defendant,   a  railroad  company,   enters  cm 

Slaintiff's  land  and  did  certain  acts  withom 
aving  acquired  a  right  of  way,  the  words 
"without  having  acquired  a  right  of  way" 
present  a  conclusion  of  law.— Rankin  t.  Siev* 
ern  &  K.  R.  Co.  (S.  C.)  997. 

Where  a  complaint  for  trespass  alleges  that 
defendant,  a  railroad  compai^.   entered  oa 

ElaintifTs  land  and  did  certain  acta,  and  tbns 
rolie  plaintiff's  close,  the  words  "thus  broke 

piaintiS's  close"  must  be  eliminated  in  dete^ 
mining  a  demurrer  on'the  ground  that  the  com- 

Elaint  does  not  state  a  cause  of  action. — Rank- 
k  T.  Sievem  &  K.  R.  Co.  (S.  O.)  997. 

A  complaint  for  trespass  on  the  person  whidi 
alleges  no  assault  on  plaintiff  states  no  oaiwe 
of  action.— Rankin  v.  Sievem  &  K.  R.  Co.  fS. 

C.)  997. 

S  2.    Criminal  resiHmsllitlity. 

Affidavit  and  warrant  chatting  trespass  sftM- 
notioe  snfflciently  allege  the  offense  of  entry  on 
the  land  of  another  after  notice  jprohibiting  tbe 
same.— State  v.  Tenny  (S.  C.)  55a. 

Where  defendants  in  a  prosecution  for  ties- 
pass  offered  void  condemn  ntion  proceedings  is 
evidence  as  a  justification,  they  were  propolr 
rejected.— State  v.  Tenny  (S.  C.)  555. 

Under  Code,  §  3729,  where  defendant  was  in- 
dicted for  uiJawfully  tearing  down  luc  fcn-c 
of  the  prosecutor,  evidence  that  he  bad  title 
to  the  property  under  a  verbal  contract  was 
admissible  to  show  bona  fides  on  the  part  of 
the  defendant.— Wise  v.  Commonwealth  |Va.> 
479. 

Where  defendant  was  indicted  for  unlawful- 
ly tearing  down  the  fence  of  the  pro!«cutor.  to 
refuse  an  instruction,  If  he  tore  down  sarh 
fence  under  a  claim  to  right,  believing  it  to  be 
his  own,  to  acquit,  was  erroneous. — Wise  v. 
Commonwealth  (Va.)  479. 

TRESPASS  TO  TRY  TITLE 

See  "Bjectment" 

TRIAL 

See  "Continuance";  "New  Trial";  "Reference**: 
"Witnesses." 

Criminal  prosecatlons.  see  **Grlmina]  Law,"  t 
6j  "Homicide."  |  5. 


"Iiijectraent,"  |  3;  "XeKliffeuce,"  6  3;  "Re- 
plevin," §  0, 

  disputed  claims  against  estate  of  decedent, 

see  "Exeentora  and  AdministratorB,"  {  4. 

  suits  in  e<]uity,  see  "Equity,"  §  6. 

  trial  of  right  to  property  levied  on,  see 

"Execution,"  §  &. 

Place  of  trial,  see  "Venue,"  8  3.  ' 

Right  to  trial  by  jury,  see  "Jury,"  {  1. 

S  1>   Natle«   of  trial   and  prellmlnarr 
proccediBsn. 

Where  exceptions  to  report  of  commissioners 
to  appraise  homestead  are  placed  on  calendar 
14  days  before  the  commencement  of  the  term, 
no  further  notice  of  trial  is  necessary. — Bleck- 
ley T.  Shirley  (S.  C.)  503. 

S  2.    Dockets,  lists,  and  calendars. 

Where  a  party,  without  objection,  participates 
at  an  extra  term  of  the  circuit  court  in  the  trial 
of  a  cause  not  docketed  at  the  preceding  regular 
term,  he  will  be  deemed  to  have  waived  his  ob- 
jection tbat  the  cause  was  not  docketed  on  the 
calendar  of  the  preceding  regular  term,  and  the 
court  has  jurisdiction,  ootwithstandins  Code,  j 
28.— lUvers  f.  Priester  (8.  C.)  643;  Priester  t. 
Whaley,  Id. 

f  3.    Oourse  aad  eoadnet  of  trial  la  m^n- 

Before  defendant  in  action  ex  contractu  can 
open  and  close,  he  must  admit  enough  in  his 
pleadings  to  make  a  prima  facie  case. — Whit- 
aker  V.  Arnold  (Ga.)  231. 

To  entitle  defendant  to  open  and  close,  he 
must  admit  enough  to  piake  out  a  prima  fade 
case  for  plaiDtiff.~Reid  t.  Sewell  (Qa.)  937. 

i  4.    Beoeptlon  of  erldeaoe. 

A  genci-at  objection  to  evidence  as  a  whole 
is  bud,  when  some  of  it  is  admissible. — Ray  v. 
Camp  (Ga.)  242. 

A  party's  reasons  for  failing  to  SQbpcena  a 
particular  witness  are  not  a  proper  subject  of 
inrestigation.— Ray  v.  Camp  (Ga.)  242. 

A  party  may  introduce  in  evidence  relevant 
portions  of  the  minutes  of  a  corporation,  with- 
out being  required  to  introduce  all  its  minutes 
relevant  to  tlie  matter  under  investiffation. — 
Fouche  v.  Merchants'  Nat  Bank  (Ga.)  25G; 
Merchants*  Nat.  Bank  t.  Foncbe,  Id. 

Where  a  party  introduces  immaterial  evidence 
without  objection,  the  other  party  ia  not  thrre- 
by  entitled  to  introduce,  over  objection,  other 
illegal  evidence  in  rebuttal. — Stapleton  v.  Moo- 
roe  (Ga.)  428. 

Where  an  agent's  manual,  showing  rules  of 
the  company,  was  excluded  from  evidence  in  an 
action  oa  a  life  policy,  because  It  was  not  shown 
tbat  the  insured  knew  the  rules,  subsequent  tes- 
timony to  that  efifect  did  not  invalidate  the  rul- 
inr;. — Going  v.  Mutual  Ben.  Life  Ins.  Co.  (S.  C.) 
556. 

i  S.    Arsnments  and  condnet  of  oonnsel. 

It  is  error  to  allow  counsel  to  argue  to  the 
jury  on  a  basis  not  established  by  the  evidence. 
—Georgia  &  A.  Ry.  v.  Pound  (Ga.)  312. 

I  6.    Taklmc  ease  or  question  from  Jnrj. 

Evidence  in  an  action  against  a  city  because 
of  defective  street  warranting  a  finding  of  neg- 
ligence, it  was  error  to  grant  a  nonsuit. — Shif- 
lett  V.  City  of  Cedartown  (Ga.)  221. 

The  amonnt  of  damages  to  be  recovered  is  a 
^estion  for  the  jnry.— Horkan  t.  Benning  (Ga.) 

Where,  in  action  for  negligence,  evidence  de- 
manded verdict  for  defendant,  it  was  properly 
directed. — Qoiroaet  t.  Alabama  G.  S.  R.  Co. 
<Ga.)  699. 


The  question  being  whether  an  emidoyfi  negli- 
gently chose  the  more  dangerous  of  two  meth- 
ods of  doing  work,  and  the  evidence  not  de- 
manding a  Sniiiitg  thereon  against  plaintiff.  It 
was  error  to  grant  a  nonsuit. — Matthews  v.- 
Raleigh  &  G.  R.  Co.  (Ga.)  926. 

Where  evidence  wan  conflicting  on  the  main 
Issues,  held  error  to  direct  verdict  for  defend- 
ant.—Binion  T.  Georgia,  S.  &  F.  By.  Co.  (Oa.X 

938. 

Where  plaintiff's  evidence  only  Is  introduced, 
and  shows  plaintiff's  decedent  guilty  of  con- 
tributory negligence,  the  coort  may  take  the 
case  from  the  jury.— Neal  T.  OaroUns  Cent.  R. 

Co.  (N.  C.)  1X7. 

Verdict  held  properly  directed  against  surety, 
notwithstanding  breach  of  contract  between 
principal,  surety,  and  payee. — Bonss  T.  Krausa 
(N.  C.)  146. 

Where  issues  are  auhmitted  to  the  Jury,  an 
instruction  that  plaintiff  cannot  recorer  cannot 
be  granted.— Bradley  t.  Ohio  River  &  a  By, 
Co.  (N.  O.)  181. 

It  was  not  error  to  deny  defendant's  motion 
for  a  nonsuit,  made  at  the  close  of  plaintiff's 
evidence,  where  the  evidence  was  conflicting, 
and  some  tended  to  establish  plaintiff's  cause 
of  action,  and  other  tended  to  show  contribu- 
tory negligence.— Short  v.  GUI  (N.  a)  338. 

Where  the  evidence  is  conflicting  as  to  the 
facts  on  which  plaintiff  predicated  his  right  to 
recover  in  an  action  for  injuries,  it  is  proper 
to  submit  the  question  of  negligence  and  proxi- 
mate cause  to  the  Jury.— Short  v.  Gill  (N.  C.) 
336. 

Evidence  in  an  action  on  a  life  policy  Md 
sufficient  to  justify  a  refusal  to  nonsuit.— %k>ing 
V.  Mutual  Ben.  Ufe  Ins.  Co.  (S.  C.)  556. 

Where  there  is  any  material  evidence  on  the 
Issues  raised  by  the  pleadings,  the  refusal  of 
a  nonsuit  Is  nropiv.— Jenkins  t.  Cbarleaton  St. 
Ry.  Co.  rs.  d)  7C3. 

A  demurrer  to  the  evidence  is  the  pr<K>er 
mode  of  taking  from  the  Jury  the  determination 
of  its  weight. — Southern  Ky.  Co.  v.  Cooper  (Va.) 
388. 

S  7.   Instmotions  to  Jnrx^ProvlBee  of 
ooort  and  Jury  in  KeneraL 

A  portion  of  a  charge  wherein  a  correct  prop* 
osition  is  stated  is  not  erroneous  because  it 
fails  to  embrace  an  instrnction  which  would 
be  appropriate  in  connection  with  that  proposi- 
tion.—Lucas  V.  State  (Ga.)  87. 

What  part  of  evidence  of  witness  should  be 
riven  most  weight  la  for  the  jury. — Owen  t. 
Palmour  (Ga.)  908. 

Under  Code,  §413,  court  Is  not  required  to 
charge  jury  where  question  at  issue  is  simply 
one  of  fact,  and  evidence  Is  not  conflicting  or 
complicated. — Duckworth  v.  Orr  (N.  C.)  150. 

The  jury  having  been  told  that  certain  evi* 
dence  was  to  be  considered  only  to  contradict 
a  witness,  the  instruction  need  not  afterwards 
be  given.— Mason  t.  Southern  Ry.  Oo.  (8.  C.) 
440. 

Where  the  charge  deolarea  the  law  on  a 
hypothetical  statement  of  facts.  It  is  not  a  vio- 
lation of  Const  art.  6,  S  26,  prohibiting  a  charge 
on  the  facts.— Jenkina  v.  Charleston  St.  By.  Co. 
(S.  G)  703. 

I  8.    »  Applieo-Ulltr  t«  pleadlnca  and 
eTldenoe. 

Where  neither  pleadings  nor  evidence  give 
jury  a  right  to  find  damages  growing  out  of  di- 
minished earnings  of  plaintiff  caused  by  the  In* 
jui7,  it  was  error  to  charge  the  jury  on  Inqulrr 


Ad  ioRtruction  on  a  defease  not  set  ap  by  the 
-answer  held  properly  refused.— City  Conndl  of 
AngUBta  T.  Owens  <Oa.)  830. 

It  is  immaterial  that  an  illustration  in  the 
charge  Is  iuappllcabte,  where  it  is  not  mislead- 
ing.—Mason  T.  Southern  By.  Oo.  (a  C.)  440. 

Where  there  was  no  evidence  that  horses 
-flbipped  by  plaintiff  were  nnruly,  failure  of  the 
trial  court  to  instruct  that  carrier  was  not  lia- 
ble for  injuries  occasioned  by  their  nnruly 
•dispositioD  was  not  error.— Milam  t.  Southern 
Ry.  Co.  (S.  C.)  571. 

Where  a  request  for  instruction  contains  an 
abstract  proposition  of  law,  not  relevant  ua- 
-der  the  pleaafnfrs.  it  should  be  refused.— Long 
T.  Hunter  (S.  679. 

Where  the  question  raised  by  an  ioBtniction 
was  merely  speculative,  it  was  properly  refused. 
—Long  T.  Hunter  (S.  C.)  579. 

'(  9.    mmmm  B«4iieBts  OT  pra7«rs.  | 

Uetd  not  error  to  fail  to  charge  on  coutribu- 1 
tory  ueglieence,  there  being  no  request  for  such  i 
charge,  and  it  appearing  'that  no  such  conten- ' 
tion  was  made.— Southern  Ry.  Co.  t.  Hooper  i 
<0a).  233. 

Befusal  of  a  request  to  instruct  as  to  a  rule ! 
of  law  directly  bearing  on  contested  issue  is  I 
error.— Central  of  Georgia  Ry.  Oo.  t.  Bond  (Ga.)  1 
299.  I 

Refusal  of  a  request  sufficiently  covered  Inr  < 
the  general  charge  w  not  ground  for  a  new  ti'ial. 
— Qramllne  t.  Pool  (Ga.)  430. 

Omission  to  give  instruction,  where  no  re- 
quest wns  made,  A«M  not  error.— Cooley  t.  Ab- 
bey (Ga.)  780. 

Where  requests  for  particular  instructions 
are  covered  by  the  general  charge,  a  refusal 
thereof  was  not  error.— Odnm  v.  Greighton 
Uin.  &  Mill.  Co.  (Ga.)  947. 

It  is  not  error  to  refuse  to  give  a  request  to 
charge,  when  not  mado  in  writing. — Atlanta 
Mach.  Works  v.  Pope  (Ga.)  9r>0. 

An  instruction  whicb  assumes  as  a  fact  that 
about  wblc-h  the  evidence  is  conflicting  is 

Sroperly  refused.— Bradley  t.  Ohio  River  &  C. 
ly.  Co.  (N.  O.)  181. 

Requested  Instructions  which.  In  so  far  as 
they  are  correct,  are  covered  by  the  charge, 
are  properly  refused. — Bradley  t.  Ohio  River  & 
C.  Ry.  Co.  (N.  O.)  181. 

Where  plnintiFs  evidence  was  uncontradict- 
ed, and,  if  true,  would  entitle  him  to  recover, 
it  was  not  error  to  refuse  to  instruct  that,  if 
the  jury  believed  the  evidence,  they  should 
find  for  defendant,  and  to  instruct  that,  if  they 
believed  plaintiff's  testimony,  he  was  entitled  to 
recover.— Gowell  r.  Phoenix  Ins.  Co.  (N.  O.) 
184. 

No  error  can  be  based  on  the  failure  of  the 
trial  court  to  give  an  instruction,  where  no  re- 
quest therefor  was  made.— Milam  v.  Southern 
t^.  Co.  (S.  Q)  571. 

Where  defendant  objected  that  the  f  i  cts  caus- 
ing an  aliened  special  damage  did  not  appear 
plainly,  the  objection  should  have  been  raised 
by  motion,  and  not  by  request  to  charge.— Long 
T.  Hunter  (S.  C.)  579. 

Where  the  ptopoftition  contained  in  a  request 
for  instruction  was  covered  in  the  general 
charge,  failure  to  give  the  specific  instruction 
was  not  error. — Long  v.  Hunter  (S.  C.)  579. 

Where  appellant  presented  no  request  for  a 
more  comprehensive  charfie,  he  cannot  com- 
plain on  appeal  that -the  charge  given  was  not 


cannot  be  taken  advantage  of  by  assigiiinK  te- 
ror  on  charge  alMtractly  comct^Wood  t.  Col- 
lins (Ga.)  423. 

{  10.  CnatodTt  vomdaet,  and  ddlbwrntloM 

of  Jarjr. 

Tbfit  the  jury,  in  returning  the  verdict  in  an 
action  on  a  note,  accepted  a  calculation  made 
by  plaintiff's  attorney,  is  not  ground  tor  re- 
versal, where  the  verdict  was  for  a  pn^r 
amount.— Keys  v.  Flemister  (Ga.)  948. 

I  10%.  Trial  by  oonrt. 

Where  all  contested  questions  are  submitted 
to  jury  for  special  findings  under  agreemeni 
that  the  judge  shall  enter  a  decree  thereon,  the 
judge  should  consider  all  material  tacts  wbiA 
are  not  at  issue  in  mnkinj;  up  the  decree.— 
Wilkinson  v.  Bertock  (Ga.)  623. 

Htld  error  to  dismiss  plaintiff's  complaint  ia 
an  action  to  set  aside  devises  in  a  will,  without 
granting  defendants  affirmatlTe  relief  against  a 
judgment  held  by  plaintiffs  against  defend- 
ants' testator.— CX>oley  v.  Cooley  (S.  C)  563. 

Under  Const.  1S95,  art.  5,  }  17,  failure  of 
court  to  file  decision  'within  60  days  did  not 
Invalidate  it— Griffith  t.  Onmiley  (S.  a)  73S. 

S II.  Waiver  and  eorreetloa  of  Irregm- 
larities  and  errors. 

Misconduct  of  counsel  in  referring  to  matters 
not  in  evidence  ield  cured  by  act  of  tho  court.— 
O'NeiU  Mfg.  Go.  T.  Fruitt  (Ga.)  68. 

TROVER  AND  CONVERSION. 

I  It   Aots  oonstltntiBK  eonTMstMS*  mmA 
liabiUtr  tbevef or. 

Assignment  for  benefit  of  creditors  of  prop- 
erty intrusted  to  assignor  for  collection  for 

filedgee  hrid  a  conversion.— Holmes  t.  Langstoa 
Ga.)  2.^1;  Jjangston  t.  Holmes,  Id. 

S  2.  AetloBs. 

While  mere  possession  of  a  chattel  will  give 
a  right  of  action  for  interference  therewith, 
such  possession  must  be  in  the  plaintiff's  own 
right,  and  not  as  agent  of  another.- Mitchell 
V.  Georgia  &  A.  Ry.  Co.  (Go.)  971. 

A  petition  in  the  name  of  one,  as  agent,  who 
has  not  possession  in  his  own  right,  cannot  be 
so  amended  as  to  proceed  in  the  name  of  plain- 
tiff for  the  use  of  the  real  owner.— Mitchell  v. 
Georgia  &  A.  By.  Oo.  (Ga.)  97L 

TRUSTEE  PROCESS. 

See  "Garnishment." 

TRUSTS. 

Charitable  trusts,  see  "Charities.** 
Conveyances  in  tmst  for  creditors,  we  **As- 

isignments  for  Benefit  of  Creditors.** 
Creation  by  will,  see  "WUls,*'  |  8. 
Kffect  of  trust  on  limitation,  sse  "LimitatioB 

of  Actions,"  i  1. 
Trust  deeds,  see  "Mortgages." 

S  1.   Appointment,     qna|Uloatloa,  uaA 
tennre  of  trustee. 

A  trustee  appointed  by  a  court  of  another 
state  has  no  power,  as  such,  to  convey  land* 
in  the  state.— Wilson  t.  Braden  (W.  Va.)  367. 

I  2.    AceovntlnK  And   oompensatlom  of 
trnstee. 

On  final  settlement,  the  rule  for  compntiDi; 
interest,  under  Civ.  Code,  i  3498,  Is  to  tHarn 
trustee  with  7  per  cent,  for  six  yean  from  qasti- 
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m,  and  with  componod  interest  at  0  per ; 
thereafter.— Payne  v.  Bowdrie  (Ga.)  89.  j 

Ipcree  that  a  trustee  appointed  to  succeed 
fi-  trustee,  and  \n  iiosst-saiou  of  certain  , 
i  ty,  should  account  tor  the  rents  and  i 
a  of  the  property,  is  to  be  coostrued  'as  ; 
rcqiiii-ing  him  to  account  for  the  reutt» ' 
>rorits  received  by  him. — Tindal  t.  Neol ; 
.)  1004. 

ere  an  exception  was  taken  to  a  ruling  ' 
ng  H  trustee  greater  compensation  than ' 
irovided  by  the  trust,  it  is  not  necessary  to 
exceptions  .to  subsequent  reiiortii  on  the ' 
ground  in  order  to  review  the  question  on 
I.— Southern   Ry    Co.  T.   Glenn's  Adm'r 
305. 

"itec  held  entitled  to  expenses  for  main- 
K  a  place  of  business,  wliere  a  trust  waa 
■lit  inaKnitude,  in  addition  to  his  cnmpen- 
,  though  such  conipenimtion  was  fixed  by 
•eil  of  trnst.— Southern  Ry.  Co.  v.  Glenn's 
:  (Va.)  395. 

inoniuition  of  tmstra  lieinK  fixed  In  the 
he  cannot  recelre  ex*ra  compensation  for 
,  imimsod  by  the  trust.— Southern  Ry.  Co. 
?nn'B  Adm'r  (Va.)  31)5. 

pre  ti-nstee's  accounts  were  settled  semi- 
lly,  and  no  exceptions  were  taken  for  the 
lowance  aKainst  balances  in  his  hands,  an 
ion  that  he  should  be  charged  with  in- 
cannot  be  made  on  appeal.~Southem  Ry. 
.  Glenn's  Adm'r  (Va.)  383. 

EstabllshmeBt  mmd  eaf  orcemeat  of 
trust. 

ngh  trustee  has  Iwen  decreed  to  fettle 
beneficiary,  until  he  does  so  the  rel.itlon 
iiies,  and  limitation  for  10  years  aiplles 
ta  against  him,— Payne  v.  Bowdrie  (Ga.) 

il  final  settlement,  the  relation  continues, 
•usfee  is  liable  for  amounts  collected  after 
;  to  settle  in  full  with  beneficiary.— Payne 
wdrie  (Ga.)  89. 

pre,  in  an  equitable  proceeding  between 
e  and  beneficiary,  it  was  decreed  that  he 
he  fund  to  the  beneficiary,  such  decree 
tinding  on  the  trustee,  though  it  cut  off 
ghts  of  the  contingent  remainder-man. — 
«  V.  Bowdrie  (Ga.)  89. 

eccnscd  trustee  Mit  to  haTC  a  bare  ^  gal 
n  the  trust  res,  and  hence  flie  fact  that 
his  heirs  became  of  age  more  than  three 
before  action  brought  to  recover  property 
iider  mortgage  foreclosure,  by  heirs  of  a 
I'inry,  constituted  no  bar  to  the  action. — 
3g  V.  Barden  (N.  C.)  17. 

UNDISCLOSED  AGENCY. 

Principal  and  Agent,"  1  2. 

UNITED  STATES. 

it  see  "Removal  of  Causes.** 

USURY. 

Customs  and  Usagea." 

ITsiiilama   eoutraets   mmA  tr«BMie« 
tlons. 

■editor  of  an  insolvent  ftWd  not  entitled  to 
r  uttury  voluntarily  |>»id  by  the  debtor  be- 
molvency,  where  he  instituted  no  pro- 
ga  for  such  purpose  within  12  months 
he  payment. — (Iiamling  v.  Pool  (Ga.)  430. 

lence  held  insufficient  to  establish  defense 
ry  in  action  on  note. — Finney  v.  Bquita- 
oi  tg.  Co.  (Ga.)  4G1. 

er  of  note,  who  induced  another  to  sign 
?ty  in  Ignorance  of  usury,  cannot  set  up 


usuiT  as  defense  to  trover  by  surety  for  per- 
sonalty securing  it,  after  he  has  paid  the  note 
and  taicen  an  assignment. — Campliell  v.  Morgan 
(Ga.)  li21;  Morgan  v.  Campbell.  Id. 

Purchase  of  note  from  payee  hdi  not  usnrious, 
as  between  matter  and  payee.  l>ecause  discount 
was  more  than  maximum  rate  of  interest.— 
Campbell  t.  Morgan  (Ga.)  021;  Morgan  v. 
Campbell,  Id. 

■\\Tiere  agent  of  owner  cTacted  from  borrower 
a  commission  whichj  with  interest,  exceeded  law- 
ful cttarge,  transaction  was  usuriona.  If  the  lend- 
er was  to  paj'  agent  nothing  for  tlis  servicea. — 
Clarke  v.  Havard  (Ga.)  837. 

Answer  in  action  by  national  bank  on  note 

held  to  sufllciently  allege  usury  as  a  defense. — 
Bates  V.  First  Nat.  Bank  (Ga.)  i>49. 

Under  Code,  e  383.'j,  and  Acts  1895,  c.  60, 
payor  paying  his  payee  interest  in  fact  usuri- 
oits  Arfd  entitled  to  have  it  allowed  in  an  ac- 
counting with  indorsee,  though  at  the  time  be 
acquiesced  in  the  amount  the  payee  claimed, 
in  order  to  get  the  indorsee  to  take  the  note. — 
Faison  t.  Grandy  (N.  C.)  270. 

A  referee's  report  that  exceas  paid  by  payor 
of  note  over  amount  due  was  made  up  of  "im- 
proper charees"  and  n  claim  for  money  paid 
payor's  creditor  above  what  was  actually  paid 
construed  as  a  finding  of  usury ;  payor  plead- 
ing usury  and  the  excess  not  being  otherwixe 
explained.— Falson  v.  Grandy  (N.  C.)  276. 

Wh^re  a  contract  is  made  in  one  state,  to  be 
performed  in  another,  and  the  parties  have  con- 
tracted with  reference  to  the  interest  laws  of 
the  first  state  in  good  faith,  the  contract  must 
be  enforced  there.— British  &  American  Mortg. 
Co.  T.  Bates  (S.  C)  017;  Same  v.  Peacock,  Id.; 
Same  v.  All,  Id.;  Same  v.  Knepton,  Id. 

VACATION. 

Of  attachment,  see  "Attachment,"  |  8. 
Vacating  execution,  see  "Execution." 

VAGRANCY. 

Evidence  Acid  insnfficient  to  sa  stain  convic- 
tion.— Daniel  t.  State  (Ga.)  298. 

VALUE. 

Limits  of  Jnrlsdiction,  see  "Appeal  and  Br- 
ier," I  2. 

VENDOR  AND  PURCHASER. 

See  "Sales." 

S[Iocific  performance  of  contract,  see  "Specific 
Performance." 

i  1.    Requisites  and  ▼•llditr  of  oontraot. 

A  vendor  cannot  recover  on  a  contract  for  the 
sale  of  land  which  contains  tio  written  obliga- 
tion to  pay.— Davison  v.  West  Oxford  Lend  Co. 
(N.  C)  1C2. 

S  2.    Ferformaiiee  of  oontraot. 

Rule  for  determining  abatement  of  price, 
where  improvements  are  destroyed  before  deed 
or  possession  given  under  contract  of  sale,  de- 
termined.—Phlnizy  v.  Guernsey  (Ga.)  706. 

Purchnsor  cannot  recover  for  deficiency  in 
laud,  where  he  fails  to  avail  himself  of  means 
of  information  oi>en  to  him  before  purchase, 
and  no  representation  is  made. — Smathers  t. 
Gilmer  (X.  C)  153. 

§  3.    Blsbts  ud  lUMUtlas  of  parties. 

Where  binding  contract  for  sale  of  realty  has 

been  made,  and  improvements  are  destroyed  by 
fire  before  vendor  conveys  or  vendee  obtains 
possession,  the  loss  is  that  of  the  vendor. — 
Phiniiy      Guernsey  (Ga.)  796^ 
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A  vendee  of  land  held  not,  as  a  matter  of  law, 
■  entitled  to  bis  vendor's  muniments  of  title  as  at 
common  law. — Kelly  t.  Lehigh  Alin.  &  Mfi;, 
Co.  (Va.)  511. 

Under  Code,  c.  74.  a  bona  fide  pnrcbaser, 
without  notice  of  fraudulent  intent  of  grantor 
■or  fraud  rendering  void  the  title  of  grantor,  is 
protected.— Root- Tea-Na-IIerb  Co.  t.  Bightmire 
(W.  Va.)  359. 

I  4.    B«]ttedlM  of  Tesdor. 

A  vendee  in  an  action  for  a  balance  due  on 
a  land  contract  cannot  recover  on  a  counter- 
claim for  payments  on  the  price  made  without 
his  authority,  where  plaintiffs  received  the 
amount  bo  paid  as  asslgneea  for  the  benefit  of 
creditors,  and  have  paid  it  to  such  creditors. — 
Davison  t.  West  Oxford  I^nd  Oo.  (N.  G.)  162. 

In  an  action  for  a  balance  due  on  a  land 
contract,  vendee  cannot  recover  on  a  counter- 
claim for  paynieuta  on  the  price  made  without 
his  authority,  where  such  payments  were  not 
made  to  plaintiff.— Davison  v.  Weat  Oxford 
-Land  Co.  (N.  G.)  162. 

A  plea  in  an  action  on  notes  given  tor  the 

price  of  land  hdd  to  raise  an  issue  as  to  wheth- 
er the  vendor  was  not  required  to  deliver  a 
bond  for  title  on  delivery  of  the  notes. — Bat- 
tery Park  Banli  v.  Longhran  (N.  G.)  281. 

Where  a  decree  foreclosing  a  vendor's  por- 
cbaae-money  Iten  was  largely  In  excess  of  the 
Judgment  liens  against  the  land,  and  provided 
for  the  payment  thereof,  the  purchaser  could 
not  complain  of  an  assignment  of  a  note  for 
the  price  by  the  vendor,  in  violation  of  the  con- 
tract, since  he  is  ampiy  protected  against  the 
.  judgment  liens.— Ghrper  t.  Marshall  (Va.)  B20. 

A  purchaser  of  land  htld  entitled  to  have  his 
damages,  sustained  by  plaintifTs  delay  and  fail- 
tu'e  to  <xillect  and  apply  on  the  indebtedness  a 
bond  assigned  to  him  defendant,  set  oS 
against  his  lialnlitr  for  purchase  price.— Carper 
T.  Marshall  (Va.)  b2G. 

t  ff.    Bemedl«B  of  pnroHMer. 

Plaintiff,  in  action  for  breach  of  warranty, 
makes  out  prima  facie  case  when  he  proves 
that  be  yielded  to  adverse  claimant,  whose  ti- 
tle was  superior  to  that  of  defendant.— Low- 
erj  T.  Yawn  (Os.)  294. 

VENUE. 

i  1>    Hatvre  or  subject  of  aotlon. 

Under  Civ.  Code,'  S  28^,  suit  against  rail- 
road company  must  be  brought  in  the  county 
where  the  cause  of  action  originates,  when 
agent  resides  there;  otherwise  at  election  of 
plaintiff.— Devereanz  v.  Atlanta  Railway  ft  Pow- 
er Co.  (Ga.)  930. 

i  2.    Domicile  or  reaidenca  of  parties. 

A  creditors'  suit  was  properly  brought  against 
the  debtor  in  the  county  of  his  residence,  and 
a  co-conspirator,  in  concealing  the  property, 
htld  within  the  jurisdiction  of  the  court. — 
Kruger  v.  Walker  (Ga.)  704. 

Under  Giv.  Code,  5  5872,  suits  against  joint 
trespaaaers  residing  in  different  counties  may 
be  tried  in  either  county. — UcPhaul  v.  Fletcher 
(Ga.)  038. 

Under  Code,  j  3214,  subd.  7.  a  circuit  court 
judge  can  brin^  an  action  in  the  circuit  court 
of  any  county  m  hiH  circuit  in  which  the  de- 
fendant resides. — Uurrisou  v.  Wissler  (Va.) 
982. 

S  3.    OhamM  of  venne  or  plaoe  of  triaL 

Under  Code,  9  195,  the  court  may  order  a 
cause  removed  for  trial  to  another  county,  when 
the  convenience  of  witnesses  and  the  ends  of 


the  Judicial  district.— Lassiter  v.  Norfolk  ft  C 
B:  Go.  (N.  0.)  .47. 

VERDICT. 

Directing  verdict  in  civil  actaons,  see  "Trial," 
§  6. 

In  criminal  prosecutions,  see  "Criminal  Idw," 
113. 

Irregularities  or  defects  ground  for  new  trial, 
see  "New  Trial,"  fi  1. 

Review  on  appeal  or  writ  of  errw,  see  "Ap- 
peal and  Error,"  S  15* 

VERIFICATION. 

Of  pleading,  see  "Pleading,"  f  6. 

VESTED  REMAINDERS. 

Creation,  see  "WUls,"  |  7. 

VESTED  RIGHTS. 

Protection,  see  "Constitutional  Law,"  |  2. 

VILUGES. 

See  "Municipal  CorporatioDa." 

WAGES. 

See  "Master  and  Servant,"  1 1* 

WAIVER. 

See  "Bstoppel";  "Insurance,**  f  0, 
Of  error  on  appeal,  see  "Appeal  and  Bhror.'' 
i  17. 

Of  objections  to  pleading,  see  "Pleading." 
Bight  to  appeal,  see  "Appeal  and  Krtor,"  |  S. 

WARDS. 

See  "Guardian  and  Ward." 

WAREHOUSEMEN. 

Carrier  as  warehouseman,  see  "Oarriers,"  |  L 

WARRANTY. 

By  insured,  see  "Insurance,"  8  B. 

WATERS  AND  WATER  COURSES. 

i  1.   Natural  water  courses. 

The  right  of  an  individual  to  use  a  floatabh 
stream  for  floating  logs  is  not  derived  from  the 
state,  but  rests  on  the  right  of  the  public  to 
use  such  highways.— Hutton  v.  Webb  (N.  C) 
841. 

A  complaint  which  diows  plaintiffs*  ri^t  to 
the  unobstructed  use  of  their  plantation,  asd 
the  invasion  of  that  right  by  defendant  is 
flooding  such  plantation  by  means  of  a  water 
course,  states  a  good  cause  of  actloii. — hlt^- 
cotte  V.  Ford  (S.  G)  016. 

Pinintiff  hdd  entitled  to  damages  for  loss  to 
health  and  property  caused  by  the  poUatioo  of  a 
stream  used  for  domestic  and  dairy  pupeica— 
Trevett  v.  Prison  Ass'n  (Va.)  873. 

WAYS. 

Private  rights  of  way,  see  "Basfflnents." 
Public  ways,  see  "Municipal  OornoradoDi^ 
f  6. 
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WIDOWS. 

r,  aee  "Dower." 

WILLS. 

'Descent  and  Diatribntion'*;  **Bxeenton 
Adminiatrators."  » 

table  beqiKBtB  and  derUes.  see  "Ohari- 

mction   and   execntion   of  tnuta,  see 

asts." 

Oontraeta  to  deviao  or  beqneatlu 

ler  a  contract  to  devise  property  to  a 
!r  and  daughter,  providinc  they  would 
vith  decedent  during  his  life,  the  daugh- 
righta  to  the  property  to  be  derised  woold 
p  defeated  by  her  mother's  death  before 
scedent.— Burdlne  t.  Bordine's  Ex'r  (Va.) 

conduct  on  the  part  of  a  servant  who  wae 
ider  Berrices  in  consideration  of  the  maa- 
;ontract  to  deyise  property  to  her,  Meld  to 
been  waived  by  him. — Bm^ine  t.  Bor- 
Ex'r  (Va.)  992. 

rontract  to  devise  property  in  considera- 
■t  future  Berrices  IteUt  sufficiently  definite, 
BB  to  the  pn^erty  to  be  devised  and  the 
leratlon.— Burdine  r.  Bnrdine'B  Ex'r  (Va.) 

dence  that  illicit  relations  had  existed  be- 
the  parties  to  a  contract  to  devise  prop- 
before  it  was  made  Mid  insuflQcient  to 
that  the  contract  was  founded  on  an  im- 
contdderation.— Burdine  t.  Burdine's 
(Va.)  992. 

Pvoltate,  estabUshmeiit,  and  «aanl- 
memt. 

presumption  held  to  arise  from  signatures 
11  that  it  was  executed  in  the  manner  pre- 
d  by  law.— Underwood  v.  Thurroan  (Ga.) 

t  execution  was  induced  by  undue  tn- 
e  cannot  be  proved  by  testator's  declara- 
fter  he  signed  the  papers.— Underwood  t. 
nan  (Oa.)  788. 

8  not  the  right  of  propounder  of  will  to 
ad  that,  if  verdict  deny  probate,  it  shall 

upon  what  gronnd  It  is  Imsed.— Under- 

T.  Thurman  (Qa.)  788. 

Cosutraetton—Oeaeral  nlea. 

lit  of  testator,  if  legal,  governs  in  constmc- 
f  will;  and  if  he  uses  words  which  cre- 
ie  estate,  though  he  designed  another,  his 
ion  must  yield  to  rules  of  law.— Herts  v. 
lams  (Ga.)  409. 

?re  the  words  in  a  will  by  a  testator  who 
lefore  Act  Feb.  17,  1854,  create  an  estate 
t  is  to  be  controlled  by  decisions  of  Eng- 
ourts. — Hertz  v.  Abrahams  (Ga.)  409. 

interpretation  of  wills,  intent  of  testator 
control.  —  Rutter  v.  Anderson  (W.  Va.) 

pstator  is  presumed  to  use  technical  words 
>ir  strict  technical  meanings,  unless  there 
netliing  in  the  context  indicnting  a  difFer- 
le.— Baer  v,  Forbes  (W.  Va.)  3G4. 

  DesiBUtlon   of   devisees  and 

lecateea. 

1  construed,  and  hiH  that,  devisee  having 
childless,  a  limitation  over  of  the  estate 
effect.— Crawford      Claric  (Ga.)  404. 

levlse  to  A.  for  her  separate  use,  and  in 

she  has  no  issue  to  B.,  liefore  the  act  of 
is  a  devise  limited  upon  indefinite  fail- 
'.  iHSue,  which  created  an  estate  tail  by  im- 
ion  under  the  statute  de  donis,  and  en- 
1  into  a  fee  simple  by  Act  Dec.  21,  1821.— 
1  T.  Abrahams  (Ga.)  409. 


The  word  "heir^'  expresses  the  relation  of 

Eersons  to  a  deceased  ancestor,  and  not  to  a 
▼ing  one.— Baer  t.  Forbes  (W.  Va.)  864. 

I  5.  — —  I>eaorli»tlaB  of  property. 

Will  construed,  and  bequest  of  butchering  busi- 
ness held  not  to  paai  a  bank  doosit.— Koss  v. 
Kastelberg  (Va.)  877. 

I  0.    Nature  of '  estates  and  Inter- 

estB  oreated. 

Will  construed,  and  lield,  that  wife  of  tes- 
tator took  an  estate  for  life,  with  remainder 
to  his  daughters. — Cochran  t.  Hudson  (Oa.)  71. 

A  wife  and  devisees  of  land  under  a  will  held 
to  take  vested  estates  at  testator's  death,  sub- 
ject only  to  a  condition  sulweouent;  and  hence 
a  deed  by  the  wife  and  devisees  passed  the 
fee.— Little  t.  Brown  (N.  G.)  176. 

A  devise  of  testator's  lands  to  his  three  chil- 
dren and  their  children,  to  be  divided  in  three 
equal  lots,  the  children  to  have  entire  control 
of  such  lands,  gave  the  children  an  estate  In  fee 
simple.— Houch  v.  Patterson  (N.  C.)  198. 

Will  construed,  and  devise  of  farm  to  wife 
held  to  empower  her  to  sell  and  convey  the 
land  in  fee  simple.  If  necessary  for  her  sup- 
port.—Rntter  v.  Anderson  (W.  Va.)  857. 

A  devise  to  a  wife  for  life,  and  at  her  death 
to  her  daugbter,  for  the  benefit  of  her  heirs, 
gives  the  daughter  surviving  a  fee  simple. — 
Baer  t.  Forbes  (W.  Va.)  364. 

S  7.  ^—  Vested  and  oontlmcemt  remmta- 
dera. 

Executory  bequest  limited  upon  a  definite  fail- 
ure of  issue  is  valid.— Crawford  v.  Clark  (Ga.) 

A  will  probated  in  1847  construed,  and  held, 
that  the  word  "issue"  meant  dilldren,  and  not 
issne  at  large.— Crawford  v.  Clark  (Ga.)  404. 

Will  construed  as  granting  a  vested  re- 
mainder in  the  hdlrs  of  a  person  holding  a  life 
estate,  sultject  to  open  and  let  in  children  sub- 
sequently born.— Tindal  v.  Neal  (8.  G.)  1004. 

S  8.    —  Estates  la  tmst  and  powers. 

Trust  in  will  construed,  and  hdd,  that  it  be- 
came executed  on  arrival  of  the  tteneficiarles  at 
majority.— Phillips  v.  Lowther  (Ga.)  596. 

A  trust,  created  by  will  executed  in  another 
state,  for  an  adult  daughter  of  life  tenant, 
with  remainder  over  for  her  children,  in  so  far 
as  it  applied  to  property  in  the  state  in  the 
hands  of  one  claiming  to  be  trustee,  after  the 
passage  of  the  married  woman's  act  and  re- 
movaiof  life  tenant  to  Geor|da,  was  executed. 
—Brantley  v.  Porter  (Qa.)  970. 

Will  construed,  and  held,  that  the  legal  title 
passed  to  trustees  as  to  life  estate  only,  and 
the  remainders  created  were  legal,  and  not 
trust,  estates.— Brantley  v.  Porter  (Ga.)  970. 

Where  a  title  to  a  note  was  In  the  beneficiary 
under  a  will,  and  not  in  the  trustee,  the  latter 
could  not  maintain  an  action  npon  the  note  by 
virtue  of  his  supposed  office  of  trustee  after  the 
death  of  the  beneficiary.— Brantley  t.  Porter 
(Ga.)  970. 

Terms  of  a  will  construed,  and  hdd,  that  a 
life  estate  to  testator's  wife  was  burdened  with 
a  trust  for  the  support  and  education  of  the 
testator's  children,  end  hence  not  subject  to 
sale  by  executrix.— Hunter  v.  Hunter  (S.  C.) 
734. 

WITNESSES. 

See  "Depositions";  "Evidence." 
Experts,  see  "Evidence."  }  10. 
Opinions,  see  "Evidence,"  i  10. 

}  1.  Gompotoner. 

Party  defendant  to  action  by  personal  repre 
sentative  hHd  not  incompetent  to  testify  to  con- 


Digitized  by 


Google 


QouoDs  neiit  not  coDDaenuai. — aione  v.  lumier 
(Gu.)  321. 

In  action  against  corporation  for  breach  ot 
contract,  an  agent  ot  defendant  hdd  not  incom- 
petent to  testify  because  of  death  of  other  par- 
ty.—Florida  Cent.  &  P.  R.  Oo.  v,  Urina  (Ga.) 
028. 

A  party  to  a  cause  founded  on  alleged  con- 
tract ot  corporation  hdd  incompetent  to  testify 
that  contract  was  made  by  defendant  tbrou»i 
an  agent  since  deceased.— Florida  Cent.  &  P.  B. 
Co.  T.  Uslna  (Ga.)  028. 

One  pecuniarily  interested  in  an  action  by  an 
executor  Acid  not  Incompetent  to  testify  as  to 
admissions  by  the  testator,  where  the  conver- 
BEtion  was  not  addressed  to  l^e  wltnesa.— Reid 
T.  Sewell  (Go.)  037. 

Under  Code,  §  690,  conTersatSona  with  a  de- 
fendant, deceased  at  time  of  trial,  held  proper- 
ly admitted  where  such  decedent  was  not  rep- 
resented in  the  cause  after  his  death  and  the 
other  party  had  introduced  similar  conversa- 
ttona.— Davison  t.  West  Oxford  Land  Co.  (N. 
O.)  162. 

Under  Code,  S  500.  children  seetiing  to  charge 
their  deceased  father's  estate  with  proceeds 
of  the  sale  of  land  as  their  gnaidian,  held  in- 
competent to  prove  nonpayment  of  the  indebt- 
edness.—Dunn  r.  Beaman  (N.  C.)  172. 

Held  error  for  the  master  to  disregard  the  tefl- 
timony  of  the  mother  and  sisters  of  a  child  on 
the  question  of  its  lefritimacy.  merely  becanse 
they  were  interested  partiea.— Oooley  T.  Coolo 

(S.  C.)  5«3. 

One  who  petitioned  for  letters  of  administra- 
tion conld  testify  that  he  paid  a  doctor's  bill 
for  the  deceased,  notwithstanding  Code,  (  400. 
— Bnrkhlm  T.  Plnkhnssobn  (S.  Q)  008. 

i  A.  Exaatlnat^OB. 

A  witness,  being  sworn,  may  be  cross-exam- 
ined,  though  not  examined  In  chief.— Mason  t. 
Sonthem  Ry.  Oo.  (S.  G.)  440. 

I  3.    Creclibtlliy,  Impeaeluneiit,  eoMtra- 
dlctlon,  and  corroboration. 

Where  witness  testified  that  he  had  seen 
certain  persons,  indicted  for  gaming  at  a  cer- 
tain place,  engaged  in  gaming,  one  of  such 
persona  on  trial  conld  show  that  sach  other  de- 


crean  eTiaence'oi  witness  lor  opposite  party.— 
Tiller  v.  State  (Go.)  201. 

Material  part  of  brief  of  evidence  at  former 
trial,  approved  by  court,  may  be  introduced  for 
purposes  of  impeadliment.-^Owen  t.  Palmour 

(Ga.)  909. 

Where  party  testifies  in  his  own  bduUf  on  a 
second  trial,  be  becomes  original  witness,  and 
is  not  estopped  from  testifying  contrary  to  evi- 
dence at  former  trial.— Owen  v.  Palmonr  (GaJ 
060. 

A  witness  la  not  bound  1^  recitals  in  Ivief 
of  evidence  at  former  trial,  nnlesa  read  ovw 
and  approved  by  him. — Owen  v.  Pahnonr  (Ga.) 

969. 

Testimony  that  witness  made  a  certain  state- 
ment just  after  the  accident  hM  admissible  for 
ImpeachmenL- Mason  T.  Southern  Br.  Oo.  (S. 
C.J  440. 

WORK  AND  LABOR. 

Liens  for  work  and  materials,  see  "Mechanics' 

Liens." 

Bvidence  Aeld  insufficient  to  show  contract, 
implied  or  direct,  by  husband  to  pay  his  wife's 
mother  for  services  in  taking  care  of  his  sicfc 
wife.— Poole  v.  Baggett  (Ga!)  80. 

Where  a  mother  receives  an  invalid  danghter 
in  her  home,  and  cares  for  her  until  her  death, 
stating  that  no  charge  will  be  made,  she  can- 
not recover  against  the  daughter's  hasband  for 
the  value  thereof.— Poole  v.  Baggett  (Ga.)  86. 

WRITS. 

See  "Process." 

Particular  writs,   see   "CJertiorari";  "Exeni- 

tion";  "Mandamna." 
 certiorari  to  justice  of  the    peace,  see 

"Justices  of  the  Peace,"  }  3. 
 writ  of  error,  see  "Appeal  and  Ehror." 

WRONGFUL  EXECUTION. 

See  "Bxecotion."  |  7. 

YEAR. 

Estates  for  years,  see  "Landlord  and  Tmant." 


ADDITIUJNAL  "ThlKU  LABiLl  TAbLtS." 


In  these  tableg  are  shown  the  page  of  the  North  Carolina  Reports  where  each 
case  begins,  arranged  in  numerical  order.  Opposite  this  is  given  the  volume  and 
page  of  the  Southeastern  Reporter  where  the  case  is  found.  By  this  the  subscriber, 
finding  a  North  Carolina  case  cited,  without  the  title,  by  volume  and  page  of  the 
North  Carolina  Reports,  can  readily  turn  to  it  in  the  Southeastern  Reporter. 
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Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

pT 

Vol 

Pg. 

pgT 

Vol. 

pb. 

pT. 

Vol. 

Pg. 

Pg. 

Vol 

Pg. 

pT 

Vol 

Pg. 

pT 

Vol 

PR. 

pT 

Vol. 

P«. 

1 

15 

389 

196 

16 

730 

337 

16 

893 

46S 

16 

360 

666 

16 

726 

718 

17 

3 

826 

17 

480 

87 

IB 

607 

263 

16 

586 

341 

16 

862 

466 

16 

366 

570 

16 

725 

717 

17 

126 

S32 

17 

325 

92 

15 

497 

268 

■  16 

584 

345 

16 

868 

471 

16 

357 

576 

16 

749 

722 

17 

4 

836 

17 

482 

96 

16 

504 

266 

16 

B13 

376 

17 

324 

474 

16 

666 

6M 

16 

880 

728 

17 

128 

842 

17 

475 

107 

16 

620 

277 

16 

649 

379 

1« 

250 

491 

16 

671 

614 

16 

722 

739 

17 

132 

849 

17 

616 

113 

16 

498 

279 

16 

550 

384 

16 

275 

496 

16 

358 

624 

IS 

874 

741 

17 

1 

868 

17 

471 

118 

16 

600 

282 

16 

609 

389 

16 

245 

503 

16 

665 

628 

18 

866 

745 

17 

323 

870 

17 

648 

132 

15 

388 

286 

16 

648 

393 

16 

262 

607 

16 

627 

632 

16 

875 

749 

17 

132 

873 

17 

662 

136 

16 

52G 

290 

16 

647 

396 

16 

274 

513 

16 

663 

639 

16 

936 

756 

17 

229 

878 

17 

646 

154 

16 

513 

296 

16 

497 

401 

16 

246 

619 

16 

673 

645 

16 

933 

762 

17 

871 

886 

17 

649 

166 

16 

386 

298 

IB 

865 

418 

16 

252 

624 

16 

661 

662 

16 

867 

767 

17 

228 

896 

17 

658 

160 

16 

•  667 

307 

16 

8«4 

427 

16 

277 

629 

16 

672 

675 

17 

470 

771 

17 

233 

900 

17 

663 

166 

15 

522 

312 

16 

899 

431 

16 

273 

633 

16 

662 

679 

17 

238 

780 

17 

124 

916 

14 

916 

171 

15 

617 

318 

16 

897 

436 

16 

m 

53S 

16 

727 

690 

16 

865 

786 

17 

241 

921 

17 

231 

183 

16 

386 

324 

16 

896 

438 

16 

278 

643 

16 

689 

696 

17 

6 

794 

17 

236 

926 

17 

826 

187 

IS 

525 

330 

16 

863 

441 

16 

S42 

562 

16 

748 

703 

17 

127 

801 

IT 

328 

930 

IT 

618 

192 

U 

524 

332 

16 

894 

460 

16 

356 

567 

16 

877 

708 

17 

2 

VOL.  90,  VIRGINIA  REPORTS. 


Va. 

S.  E. 

Va. 

8.  B. 

Va. 

S.  E. 

Va. 

S.  E. 

Va. 

8.  E. 

Va. 

a.  E. 

Va. 

S.  E. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

pT 

Vol 

P«. 

pT 

Vol 

Pg. 

Pg. 

Vol 

PR. 

pT 

Vol 

PR. 

Pg. 

Vol 

Pg. 

pT 

Vol. 

Pg. 

PgT 

Vol. 

Pg. 

1 

17 

757 

137 

17 

809 

263 

18 

35 

386 

18 

838 

561 

19 

260 

683 

19 

771 

19 

784 

11 

17 

744 

148 

17 

853 

367 

18 

36 

390 

IS 

S41 

665 

19 

656 

687 

19 

849 

775 

SO 

148 

16 

17 

819 

151 

17 

863 

271 

18 

193 

393 

18 

873 

674 

19 

163 

693 

19 

781 

778 

20 

146 

19 

17 

723 

157 

17 

836 

277 

18 

195 

401 

18 

841 

678 

19 

268 

696 

19 

785 

786 

20 

162 

22 

17 

742 

166 

17 

943 

284 

18 

197 

406 

18 

837 

584 

19 

170 

699 

19 

776 

790 

20 

364 

30 

17 

760 

160 

17 

818 

290 

18 

191 

409 

18 

913 

588 

19 

113 

702 

19 

880 

795 

SO 

861 

40 

17 

721 

168 

17 

855 

297 

18 

280 

413 

18 

911 

692 

19 

654 

706 

19 

881 

799 

20 

824 

46 

17 

739 

170 

17 

S79 

304 

18 

274 

418 

IS 

914 

597 

19 

114 

708 

19 

790 

805 

20 

783 

55 

17 

745 

174 

17 

S35 

311 

18 

285 

425 

18 

901 

621 

19 

166 

711 

19 

783 

809 

20 

782 

57 

17 

763 

177 

17 

894 

318 

18 

273 

447 

18 

883 

626 

19 

184 

714 

19 

846 

813 

20 

780 

60 

17 

764 

181 

17 

872 

323 

18 

277 

455 

18 

869 

635 

19 

161 

719 

19 

787 

816 

20 

830 

73 

17 

756 

186 

17 

875 

328 

18 

282 

493 

19 

261 

638 

19 

175 

728 

19 

739 

820 

20 

776 

77 

17 

738 

200 

17 

946 

336 

18 

436 

500 

18 

899 

642 

19 

165 

735 

19 

742 

S25 

20 

827 

.  80 

21 

S26 

205 

17 

884 

340 

18 

278 

507 

IS 

909 

646 

10 

161 

737 

19 

878 

831 

20 

784 

S3 

17 

789 

210 

17 

868 

346 

18 

439 

613 

18 

916 

647 

19 

450 

745 

19 

848 

836 

20 

823 

83 

17 

881 

219 

17 

944 

348 

18 

438 

523 

19 

171 

663 

19 

451 

748 

19 

79] 

839 

20 

828 

92 

17 

7SS 

227 

17 

873 

361 

18 

559 

633 

19 

168 

66S 

19 

(  454 

752 

19 

787 

843 

20 

777 

96 

17 

7Sfl 

233 

17 

941 

356 

18 

437 

539 

19 

174 

1  457 

755 

19 

844 

846 

20 

780 

99 

17 

895 

241 

17 

8S2 

360 

IS 

440 

644 

19 

182 

666 

19 

^ 

759 

19 

843 

849 

19 

314 

109 

17 

812 

245 

17 

883 

370 

18 

843 

650 

19 

164 

671 

19 

447 

762 

19 

776 

936 

81 

817 

128 

17 

808 

249 

17 

880 

384 

19 

168 

668 

19 

177 

679 

19 

453 

768 

19 

779 

VOL.  91,  VTRGINIA  REPORTS. 


Va. 

S.  E. 

Va. 

8.  E. 

Va. 

S.  B. 

Va. 

S.  E. 

Va. 

S.  E. 

Va. 

S.  E. 

Va. 

S.  E. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Pg- 

Vol. 

Pg. 

Pg. 

Vol 

Pg. 

PgT 

Vol. 

Pg- 

Pg. 

Vol. 

Pg. 

PgT 

Vol. 

Pg. 

PgT 

Vol. 

~fs. 

pT 

Vol 

Pg. 

1 

20 

884 
(946 

134 

21 

279 

292 

21 

501 

384 

22 

165 

618 

22 

233 

608 

22 

504 

706 

22 

621 

18 

20 

143 

21 

668 

297 

21 

480 

397 

21 

813 

627 

22 

348 

613 

22 

556 

714 

22 

613 

(947 

162 

21 

246 

306 

21 

476 

410 

21 

818 

534 

22 

358 

652 

22 

487 

718 

20 

821 

31 

20 

968 

161 

21 

235 

317 

21 

475 

421 

22 

175 

539 

22 

367 

661 

22 

505 

726 

21 

119 

42 

22 

162 

171 

21 

238 

322 

21 

483 

430 

21 

810 

548 

22 

354 

664 

22 

741 

21 

364 

52 

20 

895 

183 

21 

243 

339 

21 

664 

43S 

22 

167 

562 

22 

360 

668 

22 

496 

762 

21 

357 

68 

») 

950 

193 

21 

342 

344 

21 

672 

446 

22 

171 

568 

22 

365 

676 

22 

494 

782 

21 

495 

79 

20 

940 

209 

21 

490 

347 

21 

820 

458 

22 

236 

6TC 

22 

362 

684 

22 

506 

796 

22 

349 

88 

20 

888 

226 

21 

347 

364 

22 

357 

473 

22 

4r;s 

683 

22 

4S6 

63S 

22 

609 

801 

22 

362 

99 

20 

942 

259 

21 

4S7 

369 

22 

169 

492 

22 

239 

587 

22 

517 

694 

22 

511 

808 

22 

351 

114 

20 

969 

272 

21 

466 

878 

21 

811 

509 

28 

342 

601 

28 

490 

700 

28 

614 

m 

22 

607 

122 

21 

660 

186 

81 

464 

va. 

S.  B. 

Va. 

S.  B. 

Va. 

S.  B. 

V*. 

S.  B. 

Va. 

B.  B. 

Va. 

8.  B. 

Va. 

S.  S. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rap. 

Rep. 

Rep. 

Rap. 

Rep. 

Rep. 

pT 

Vol. 

Pg. 

pT 

Vol 

Ps. 

p«r 

Vol 

Ps:. 

FT 

Vol 

~pr 

pT 

Vol 

Pg. 

pT 

Vol 

Pg. 

pT 

Vol. 

pk- 

1 

6H 

124 

21 

m 

229 

23 

289 

346 

23 

74B 

496 

23 

935 

601 

24 

234 

731 

H 

472 

u 

n 

600 

130 

2S 

876 

238 

23 

303 

354 

23 

773 

610 

23 

891 

606 

24 

264 

738 

34 

tS8 

ao 

IS 

838 

144 

28 

246 

23 

742 

367 

23 

767 

517 

28 

833 

615 

24 

SI 

747 

24 

333 

24 

ss 

623  1  168 

22 

£ 

26S 

2S 

293 

372 

23 

777 

611 

28 

880 

627 

24 

267 

756 

M 

S90 

» 

as 

813 

162 

22 

226 

283 

23 

284 

277 

28 

763 

628 

23 

8SE 

636 

24 

246 

763 

S4 

S92 

H 

ss 

811 

173 

23 

224 

289 

28 

288 

883 

88 

747 

684 

24 

239 

653 

24 

249 

769 

23 

«43 

SO 

IS 

840 

177 

28 

225 

2D2 

23 

299 

892 

22 

744 

637 

24 

225 

661 

84 

221 

772 

SS 

858 

» 

28 

800 

188 

as 

SS3 

297 

2S 

781 

400 

23 

770 

640 

24 

226 

670 

24 

261 

780 

22 

874 

2S 

807 

188 

23 

229 

807 

28 

766 

408 

23 

769 

644 

24 

227 

680 

24 

233 

789 

22 

8SZ 

71 

S3 

845 

196 

2S 

232 

310 

2S 

767 

412 

23 

727 

649 

24 

229 

637 

24 

269 

794 

23 

7S4 

M 

Bl 

864 

201 

as 

286 

216 

23 

761 

446 

23 

867 

664 

84 

232 

696 

24 

28r 

808 

as 

7SS 

n 

IS 

806 

211 

23 

2S8 

220 

28 

m 

468 

33 

887 

661 

23 

900 

702 

24 

275 

809 

n 

915 

BB 

22 

8SB 

216 

28 

298 

327 

23 

768 

484 

23 

896 

681 

24 

288 

710 

24 

345 

SIS 

23 

8SS 

in 

2S 

815 

288 

as 

293 

338 

28 

761 

489 

SS 

893 

6M 

84 

266 

723 

84 

842 

824 

24 

272 

lis 

n 

m 

VOL.  93,  VIB0INIA  BEFOBTS. 


Va. 

B.  B. 

Va. 

B.  B. 

Va. 

B.  B. 

Va. 

8.  B. 

Va. 

S.  B. 

Va. 

S.B. 

Ta. 

B.  K. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

PgT 

Vol 

Pg. 

pgT 

Vol 

Pg. 

Pg. 

Vol. 

"pT 

pT 

Vol. 

Pg. 

pT 

Vol. 

Pg. 

pgT 

Vol. 

Pg. 

pT 

Vol 

Ps. 

1 

24 

472 

146 

34 

906 

268 

24 

928 

408 

26 

100 

498 

25 

548 

685 

26 

894 

711 

2S 

8 

24 

464 

149 

84 

920 

274 

24 

1016 

416 

26 

107 

604 

26 

546 

606 

25 

891 

719 

IS 

u 

14 

24 

474 

153 

24 

908 

293 

2S 

232 

424 

26 

loe 

610 

25 

650 

615 

26 

8S2 

739 

2E 

»s 

20 

84 

463 

169 

24 

930 

322 

26 

99 

42? 

25 

244 

513 

25 

530 

623 

{23 

236 

736 

21 

246 

24 

24 

471 

176 

24 

911 

327 

24 

1011 

438 

26 

242 

626 

26 

604 

l26. 

667 

749 

24 

837 

20 

24 

«9S 

186 

24 

910 

332 

24 

lOSO 

440 

35 

225 

634 

25 

661 

634 

26 

8S1 

766 

2i 

936 

44 

24 

467 

189 

24 

833 

341 

26 

1 

447 

S6 

643 

542 

25 

595 

641 

25 

884 

7C9 

S 

6E9 

64 

24 

466 

200 

24 

S30 

849 

25 

5 

45G 

26 

634 

546 

26 

696 

650 

25 

W 

775 

SO 

8*2 

68 

24 

903 

214 

24 

82G 

354 

26 

804 

460 

26 

637 

563 

28 

597 

667 

28 

893 

780 

20 

9«S 

73 

24 

913 

226 

24 

1013 

364 

25 

238 

467 

2S 

633 

665 

25 

887 

673 

26 

1003 

786 

22 

264 

78 

24 

920 

238 

24 

935 

874 

26 

3 

473 

26 

641 

569 

26 

888 

678 

26 

100!> 

791 

21 

869 

9S 

24 

91S 

239 

24 

938 

3S0 

2S 

8 

470 

26 

636 

tT% 

25 

602 

690 

25 

101.1 

810 

2S 

864 

101 

24 

890 

249 

24 

lOK 

389 

26 

6 

487 

28 

647 

684 

2S 

698 

606 

26 

409 

815 

SS 

SBS 

108 

26 

226 

268 

24 

937 

896 

25 

110 

491 

85 

662 

681 

IS 

601 

f»8 

IB 

1004 

SSI 

*  B 

SS4 

181 

M 

896 

aes 

24 

1014 

404 

25 

US 
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Va. 

8.  B. 

Va. 

S.  B. 

Va. 

S.  B. 

Va. 

a.  B. 

Va. 

S.  E. 

Va. 

8.  B. 

Va. 

&  B. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

pgT 

Vol 

Pg. 

PgT 

Vol 

Pg. 

pT 

Vol 

Pg. 

PgT 

Vol 

Pg. 

pT 

VoL 

Pg. 

pT 

Vol. 

Pg. 

Pg. 

Vol 

Pg 

1 

26 

397 

146 

26 

421 

265 

26 

680 

3T7 

26 

874 

508 

27 

107 

616 

27 

509 

722 

27 

593 

12 

26 

388 

158 

26 

412 

263 

26 

826 

383 

26 

863 

618 

27 

429 

618 

27 

497 

730 

27 

586 

16 

26 

393 

166 

26 

417 

268 

26 

828 

393 

26 

847 

517 

27 

441 

622 

27 

463 

737 

XI 

581 

24 

26 

385 

176 

26 

S84 

279 

26 

832 

406 

26 

845 

632 

27 

434 

627 

27 

609 

741 

Xt 

596 

28 

26 

691 

182 

26 

510 

286 

26 

830 

418 

26 

STC 

537 

27 

429 

647 

27 

493 

751 

Tt 

591 

60 

26 

886 

184 

26 

406 

291 

26 

943 

423 

26 

841 

647 

438 

650 

27 

493 

•m 

17 

813 

66 

26 

892 

186 

26 

424 

30ff 

26 

822 

427 

26 

911 

557 

27 

446 

659 

27 

606 

760 

27 

6SS 

73 

26 

396 

193 

26 

401 

316 

26 

821 

433 

26 

843 

672 

27 

432 

668 

27 

m 

766 

87 

690 

79 

26 

389 

198 

26 

419 

321 

26 

865 

439 

26 

878 

675 

27 

425 

677 

27 

504 

773 

27 

599 

82 

26 

406 

204 

26 

686 

338 

26 

844 

449 

27 

20 

680 

27 

436 

686 

27 

676 

Tre 

27 

S3a 

94 

26 

390 

226 

26 

611 

342 

26 

S61 

460 

26 

834 

585 

27 

498 

695 

27 

490 

780 

27 

574 

102 

26 

426 

229 

26 

606 

350 

26 

840 

477 

26 

834 

689 

27 

464 

700 

27 

467 

787 

18 

4(8 

117 

26 

42S 

233 

26 

575 

365 

26 

856 

480 

27 

24 

594 

27 

499 

703 

27 

607 

799 

26 

4U 
8S8 

m 

28 

415 

236 

26 

673 

361 

26 

850 

487 

27 

23 

60S 

27 

459 

711 

27 

467 

804 

as 

130 

26 

413 

244 

26 

576 

370 

26 

871 

493 

87 

70 

614 

37 

464 

716 

87 

G8S 

gu 

K 

487 

140 

as 

416 

250 

at 

m 
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Vfl. 

S.  E. 

Va. 

B.  B. 

Va. 

S.  E. 

Va. 

S.  E. 

Va. 

S.  B. 

Va. 

8.  B. 

Va. 

8.  E. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

Rep. 

pT 

Vol 

Pg. 

PgT 

Vol. 

Pg. 

PgT 

Vol. 

Pg. 

pT 

Vol. 

Pg. 

PgT 

Vol. 

Pg. 

pT 

Vol 

Pg. 

PgT 

Vol 

Pg. 

1 

27 

815 

111 

27 

897 

K8 

28 

172 

413 

28 

583 

609 

28 

890 

606 

29 

324 

696 

SO 

7 

27 

815 

119 

27 

899 

263 

28 

336 

418 

28 

690 

616 

28 

888 

610 

29 

822 

701 

29 

as 

10 

27 

829 

126 

27 

901 

269 

28 

332 

431 

28 

598 

522 

2S 

879 

616 

39 

330 

711 

as 

874 

16 

27 

812 

145 

28 

177 

276 

28 

817 

434 

28 

886 

527 

28 

877 

622 

29 

328 

715 

so 

886 

19 

27 

818 

161 

27 

935 

286 

28 

321 

443 

28 

697 

633 
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